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ASSEMBLY CONCURRENT RESOLUTION No. 77 

STATE OF NEW JERSEY 

Il\TRODUCED FEBR'C.ARY 27, 1984 

By Assemblyman HERMAN, Assemblywoman ?ERUN, Assemblymen 

SHUSTED, KERN', .A.ssemblywomen WALKER, FORD and 

COOPER 

A Co~c'C'Rr.r:~T RES0Lu1'10~ proposing to amend Artirle I, para

graph U of the Constitution of the State of New Jersey. 

1 BE IT BEsOL'\"EI» by t1ie General .Assembly of the State of New 

2 Jersey (the Senate concurring}: 

1 1. The following proposed amendment. to the Constitution of the 

2 State of New Jersey is hereby agreed to: 

J>BoPOSED .A!rlENDHENT . 

3 Amend article I, paragraph 11 to read as follows : 

4 11. No person shall, after acquittal, be tried for the same offense. 

- 5 All persons shall, before conviction, be bailable by sufficient sureties, 

6 except [for] as may be prot:idetl by enactment of law: 

7 a. In capital ofienses when the proof is evident or presumption 

8 great; or 
9 b. Where release wil.l not reasonably assure the appearance of 

10 the defendant as required; or 
11 c. Where t1ze court finds, based upon clea1· aHd coni-incing ei:i-

12 dence, tlzat there is a substantial likelihood that tlze ve1·son's release 

13 would result in great bodily hann to the victim, the t."ictim's family, 

14 persons involved in circumstances sttrrottnding the alleged offense 

15 or the defendant • .Any Ulw providing for the denial. of bail slzall 
16 require a hearing at t.ehich time the defetitla.nt shall be given the 

17 opportunity to be heard. 

1 2. When this proposed amendment to the Constitution is finally 

2 agreed to, pursuant to A.rlicle IX, paragraph 1 of tl1e Constitution, 
E:IPLANATION-Matter eaelolecl In llolcl-laeed braelr,et1 [thua] in the above bill 

ii not enacted and is intended to be omiUt>d in the la"·· 
Mauer printed in Italia lhu1 I. •~ matter. 
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S · it shall be submitted to the people at the next general election 

4 occurring more than three months after the final agreement and 

5 s}iall be published at least once in at least ·one newspfiper of each 

6 county designated by the President of the Senate and the Speaker 
. . 

7 of the General Assembly and.the Secretary of StatC', not less t1w.11 

8 three months prior to the general election. 

1 3. 'rhi$ proposed amendmeilt to the Co~1stitution shall be siJ1J.. 

2 mitted to the people· at the election in the following manner and 

3 form: 
4 There shall be printed on each official ballot to be used at thP. 

5 general election the fallowing: 

6 a. In every municipality in which voting machines are not used, 

7 a legend which shall immediately precede the question, as f ollo;;vi- : 

8 If you fayor the proposition printed he low make a cros~ ( > ~). 
9 plus (+}, or check ( y') in the square opposite the word "Yes." If 

10 you are opposed thereto make a cross ( X), plus ( +), o:t check ( \ 1 ) 

11 in the square opposite the ,\·ord "No." 

12 b. In every municipality the following question : 

DENYING RELEASE ON BAIL TO PERSONS 
m CERTAIN CmCUMSTANCES 

Shall the amendment to Article I, para-
. graph 11 of the Constitution providing 
that bail may be denied, after a hearing, · 

Yes .. in capital offenses, or to assure appear-
anee of the defendant, or where the court 
finds that release would result in great 
bodily harm to certain other person~ as 
provided by enactment of law ·be ap-
proved! 

h'TERPRETIVE STATEMENT 

This constitutional amendment would 
permit, by enactment of law, that a court 
could deny bail, after a hearing, in capi-
tal offenses, or where release of the de-

No. f endant would not reasonablv assure his 
appearance as required, . o; where the 
court finds that release would result in 
great bodily l1arm to the victim, the vie-
tlln's family, persons involved in circum-
stances· surrounding the alleged ofiense 
or to the defendant. -

STATEMENT 

Article I, paragraph 11 of the New Jersey Constitution provides 

that "all persons shall, before comietion, be. baila:ble by sufficie1it 

~ties ~ fm mpi'ta.~ tJffenses~" At the present time oniy 

capital offimSM .are nDt bailable. 
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This proposed constitutional amendment wou}d allow. the Legis
lature to enact legislation providing for bail except for capital 
offenses, or where release will not reasonably assure the appear

ance of the defendant as required, or where the court finds, based 

upon clear and convincing evidence, that there is a substantial 

likelihood that the person's release would result in great bodil~

harm to the victim, the victim's family, persons involved in cir

cumstances surrounding the alleged offense or the defendant. This 

proposed eonstitutional amendmel)t would also mandate that any 

law protiding for the denial of bail would require a heal'ing at 

which time the defendant would have the opportunity to be heard. 





ASSEMBI.. YMAN MARTIN A. tERMAN (Dlairman): Good afternoon. I 

would like to call this public hearing to order on ACR-77. Are there 

any witnesses here at the present time who would like to give testimony 

on this partieular bill? (affirmative response) As the Chairman, I 

relinguish my right to make an opening statement since I am the 

sponsor. However, 1 will reserve -- for the Committee and myself 

the right to make closing comments for the purpose of the record. 

Who would like to testify on this bill? (there is a show of 

hands here) Will you please come forward? May I. have Mr. Jeffrey 

Fogel from the ACLU first? 

JEFFREY E. FOGEL: The Committee has heard· me before on the general 

issue of preventive detention and on this bill in . particular. 

Obviously, the Cammi ttee has already voted on the bill, so the purpose . 

of my testimony is not to-- Well, I am still hopeful that I may change 

some minds. It is not unusual for someone to vote in Committee, and 

then vote the opposite way on the floor. However, presumably the 

purpose of the constitutionally-required public hearing is to provide 

an opportunity to air the issue in public, so that the public can see 

that the important issue is moving through the Legislature before it 

might appear on the ballot next November. 

I hope the Committee will recall my memo of March 23, 1984, 

and will incorporate it into these proceedings so that I need not 

repeat it. 

ASSEMBLYMAN HERMAN: That wi 11 be done and it wi 11 be 

considered a part of your testimony for this particular hearing. 

MR. FOGEL: That memo dealt with ACR-77, and ACR-83, which 

was sponsored by Assemblyman Kern. I won 't repeat the major issues, 

but just the substance of what our position is. 

As a general matter, our pos,i.tion about preventive detention 

is that it violates the basic and fundamental notion of the presumption 

of innocence. In that memo I quoted Chief Justice Joseph Weintraub in 

the State vs. Konigsberg, in which he stated 24 years ago that release 

on bond is a concomitant of the presumption of innocence.. It was 

thereafter pointed out by the Supreme Court in the State vs. Johnson, a 

leading case on bail in our State, that the statistics indicate that 
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those who are incarcerated prior to trial are ·considerably more likely 

-to be ·convicted, and that those who are convicted who have been 

incarcerated prior to trial are at least two to three times more likely 

to receive prison sentences, thereby graphically demonstrating the 

fundamental proposition that this kind of preventive detention prior to 
trial does, in fact, as a practical as · well as a theoretical matter; 

interfere with the presumption of innocence. 

If I might, let me simply_ repeat what this ACR-77 would 

allow. We now have a constitutional provision which allows bail to be· 

denied in a capital offense when the proof _ is evident or the -

presumption great. What -that means in practical terms is, when a 

prosecutor has a capital case and wishes to have the person interned 

before trial, there must be evidence presented to a court to indicate 
- . 

there is a strong likelihood of conviction, not simply that there is an 

accusation_ it hasn't reached the stage of indictment yet -- but 

that there is a strong likeli~ood of conviction and, given the fact 
- . 

that -the person is facing the death penalty, it warrant~ incarceration 

prior to trial. As I pointed out in my memo, we first had a law 

g,uaranteeing the right of . bail, as it currently appears in our 

Constitution, in 1682 under the British, and certainly, God knows, the 
. -

British had great concern for the potentiality of danger to the British· 

authorities during the Colonial War that was waged in - New Jersey, as 

well as elsewhere. So, I am not impressed by those who say the dangers 

.... re graver today than they were in -the seventeenth or eighteenth 

centuries. I can assure you that .King George I I I considered the 

dangers to the crown by the colonial insurrection in colonies such as 

East Jersey to be considerably greater than anything we face today. 

The proposed constitutional amend!"ent _ would allow a judge to 

deny some.one bail, in addition to the current Constitution, ui~er 

several circumstances. One is, release will not reasonably assure the 

-appearance . of the defendant as required. In that - section, I have 

constantly argued with the· Comnittee that the Conmittee should not 

create such a radical departure from the JOO-year-old history, which I 

have mentioned, and the constitutional provision,_ without some evidence 

that it is - necessary. Arid, of course, there has been no evidence 
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presented to this Cammi t tee as to the · necessity in any one of these 

areas, but let me point to this one_ in particular~ 

. We have no evidence before this Committee as to the extent to 

which people do not appear ultimately for trial. The evidence that 

was presented to this Committee was done by myself in the form of a 

transmittal to the Chair of a portion of the Lazar Institute study, 

funded by the Department of Justice, which indicated, at least 

nationwide, that there was an approximate 4~ non-appearan'ce rate at 

trial. Of that 4~, there is no way -- frankly, simply,, and profoundly 

-- to determine which 4% of our criminal defendants will not appear for 

trial. In fact, this bill will allow a municipal court judge to lock 

someone up before trial where he or she has made an illegal left turn, 

if the judge believes that that is the only way to make sure that the 

person will appear for trial. This is a substantiaily greater 

authority than I would hope anyone in this room would wish any judge to 

exercise, but, nonetheless, this proposal being passed by the voters 

would allow a municipal court judge to keep someone incarcerated prior 

to trial on an illegal left turn, and possibly even on a parking 

ticket. 

With respect to Section c., it would allow the court to 

deprive someone of bail where there is a conculsion by the court -- and 

we do not know yet what due process will be afforded, since the bill 

has not mo.ved before the Committee -- that the person's release would 

result in great bodily harm to the victim, the victim's family, persons 

involved in circumstances surrounding the alleged offense, or the 

defendant. 

Let me deal with what I conside~ to be the silliest part of 

that, which is, we are now going to allow judges to deprive someone of 

bail where the judge determines that that person might be a danger to 

himself. As I understand it, we have involuntary commitment laws that 

specifically deal with the question of how to protect people from 

themselves. I didn't think we wanted to make this a criminal justice 

issue, but apparently this Committee has decided to do so. I would say 

that this is an indication of the thought that has gone into this. I 

would hope that we are not going to abolish civil comrnitm.ent laws. I 
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would hope that those people who are so sick that they present a danger 

to themselves would be in mental institutions, and not incarcerated-

ASSEMBLYMAN HERMAN: (interrupting) How do you come to the 

conclusion that the bill says that? 

MR. FOGEL: Section c. : - "Where the court finds, based upon 

(:leer and convincing evidence, that there is a substantial likelihood 

that the person's release would result in great bodily harm to the 

victim, the victim's family, - persons involved in circumstances 

- surrounding the alleged offense, or the defendant." That is, you can 

lock up the defendant where you believe the defendant is a danger to 

the defendant. - I can give you only one example of that, a young man 

whose case I am working on now who was incarcerated in jail in.West New 

York for the heinous offense of trespassing. He hung himself; he is in 

a coma now, and the best indication is that he will be a vegetable for 

the rest of his life. And, I don't know W.ether or not he is guilty of 

the crime of trespassing. -- What I do know is, it was inappropriate to 

have put him in a jail cell for that offense and, to the extent that 

one might have known that this person was a danger _to himself, I hope 

that no one here would want to keep him in a penal institution, 

especially before trial. That person should have been in a mental 

institution. We have other_ concerns about that case, but I think that 

that kind of an anomalous result could result from this measure. 

r inally, the measure .seeks to deal with the problem of -- and 

there has been some testimony that this was the concern which prompted 

the -measure -- the potential for threat and intimidation of witnesses, 

victims, and others who may have an impact on a witness or a victim. 
-Once again, we have really had no testimony before this Committee~ I 

don't think l have missed a hearing at· which this matter has been 

discussed. I do not recall any testimony before this Commit tee about 

the extent of that problem. I do recall Congressman Florio testifying 

. about . an incident in. his congressional district in South Jersey, in· 

which a middle-class man was released on, l believe, $1, 500 bail in a 

wife ebuse case. Now, whether or not that bail was eppropr iate, I 

don't know. I wasn't sit ting there in the first instance. I know of 

no information that. has indicated that that--
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ASSEMBLYMAN HERMAN: (interrupting) But , the issue in that .. 

case was not whether the bail was high or low. The issue in that case 

was whether he had the potential for doing harm to the victim. 

MR. FOGEL: Right, whether he should be out on bail. 

ASSEMBLYMAN HERMAN: That is exactly righL 

MR. FOGEL: To the best of our knowledge, nothing has 

happened since he has been out on bail. So, if anything, that one case 

that was brought before this Conmittee--

ASSEMBLYMAN HERMAN: (interrupting) I think you ere also 

· misstating the case. ·I believe that in that instance he was put out on 

bail, he went out, and, in essence, physically ravaged his wife. He 

beat up on her. 

MR. FOGEL: That is not the testimony I heard, or the article 

I read. I heard the concern ~hat that might occur. I certainly heard 

that concern from Congressman Florio, and that the low bail would allow 

him to leave too easily. However, I think that the (act that nothing 

occurred thereafter is support for our position, and not his. I have 

felt that a better approach was that which was suggested originally by 

Assemblyman Girgenti, which this Committee has modified. I don't know 

whether A-574 is reported out as modified yet, but I believe it will 

be. Assembly Bill 574 at least as originally proposed by 

Assemblyman Girgenti -- would allow a court, where there was any 

evidence of a potential threat to a victim or a witness, ~o impose bail 

conditions which. would prohibit a defendant from conmunicating with 

specified victims or witnesses about whom there was proof ttlat there 

was a potential danger, including a condition of bail prohibiting him 

from coming within a certain geographic distance. 

This is very reminiscent of the kinds of orders that may be 

issued today lJ'lder the Domestic Violence Act end, of course, the ACLU 

supported the Domestic Violence Act. We still support the Domestic 

Violence Act; however, we don't think the police have been adequately 

trained in the Domestic Violence Act. I was shocked by something I saw 

on T.V. out of Newark, in which an obviously abused woman was told that 

it was she who had to leave the house, not her husband. I am hoping to 

deal with that directly with the Newark Police Department. But, it is 
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not through an absence of concern for that matter on our part that we 

oppose. this measure. It is that we support the . Domestic Violence Act • 

. We believe that we should read the Domestic Violence Act, where it is 

a.ppropriate, into ·t:he bail conditions. 

I noted· in The New York Times just last week that a special 

subcommittee of the Assembly of the New York Legislature was appointed 

to deal with the problem of crime victims. Two years ago, they came up 

·with. a measure that passed the Assembly, which provided substantially . 

the ·kinds of·· conditions that Assemblyman Girgenti proposed in A-574. 

They are now · holding hearings to see whether or not that measure is 

working wel 1 and to what extent . it would have to be strengthened or 

another approach taken. It seems to me that Is the appropriate process 

to use. when we are de~ling with such a fundamental long-term 

constitutional right as the right to bail in New Jersey• 

. for· our part, we would be happy to. participate with the 

Conmittee, or anyone else, in devising whatever measures are necessary 

to protect battered spouses in our State. However, I don't think that 

the thrust of this bill is· in that direction; I don't think that when 

it is. used it will be used for that purpose; and, I don't think it is· 

going to provide the kind of protection, ill any event, that is thought 

to be provided here. 

The Bar Association -- as the Committee knows -- is opposed 

to this measure. Most of the county prosecutor's· are opposed to the 

· measure. We are opposed to the measure. I know the New Jersey 

Association o( Corrections is opposed to the measure. The Council of 

Churches is opposed to the measure. The New Jersey Coalition a f Penal 

Reform is opposed to the measure.. The only testimony in favor of this 

measure so far before this Convnittee in the approximate fol.Ir or five 

heatings we have had was by Congressman Florio, and that was with 

-respect ·to one single case. 

ASSEMBLYMAN HERMAN: You forgot the sponsor of the bill. 

MR. FOGEL: I'm sorry, the sponsor of the bill, arid the other 

members of the Committee who have supported the bill. There is no 

question about that. I'm talking about testimony from members of the 

public. 
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I gave an editorial in opposition to this measure to the 

Conmittee Aide today. This only appeared on Tuesday, December 11, in 

The Record. 

Conmittee. 

I have more copies available for the members of the 

ASSEMBLYMAN HERMAN: If you wish to submit it for the public 

record, you are more than welcome to do so. 

MR. rOGEL: To sum up, we are very concerned about this 

measure, and about the disruption and violation of the basic notion of 

the presumption of innocence, that we only incar~erate and punish 

people after due process, not beforehand. Yes, this is a more narrow 

measure than ACR-83. Yes, this is a more narrow measure than the 

measure ·that went through the Legislature in its last session. 

Nonetheless, no substantial evidence has been introduced either before 

this Committee or before the Senate Judiciary Committee, which also 

considered the prior measure which would indicate that: (a) we have a 

significant problem in either regard in this State, which must be dealt 

with, or (b), having such a problem, the only alternative to our 

current system would be radical surgery of an important provision· in 

our Constitution of a right that the citizens of New Jersey have had 

for 300 years. W,e have here a more narrow measure than we have seen 

before, al though, as I· have indicated, a municipal court judge, 1.M1der 

this bill, is going to be able to lock someone up in municipal court 

who he thinks \s a danger to himself, as well as those people who he 

feels may not show up for trial after a parking violation. That is 

considerably broader than I think · even the sponsor had originally 

suggested he was looking for in this bill. 

As to that issue, which is a narrow one, I still think there 

are other measures which could go first. There is a much more 

considered way to look at this issue ·br. the Committee. There are many 

more experts available than the Convnittee has reached out for. For 

example, no one from our schools of criminal justice has been asked to 

appear here. When we did have someone from the schools of criminal 

justice, it was at my b!3hest. I was not able to get him here today. 

He testified before the Senate Judiciary Committee as to the 

impossibility of predicting two questions: future ci:imi_nal conduct, 

and non-appearance rates. 
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I only wish the Commit tee was reaching out in that same way 

to get. all of the · avail;:ible re$earch, information, and expertise we 

have in our State, before we move this matter. I can tell you that as 

a normal citizen, the way this measure is written to appear on the 

ballot in November, I would vote yes on both of these measures• Why? 

The measures, as they are put on the ballot for the citizenry, say, "Do 

you believe that people should be denied bail where it is necessary to 

secure their appearance, for trial ?11 Well, if I knew nothing else, I 

. might say, "Yes," b.ut what I know is, only 4% do not appear, and there 

is no accurate way to predict which .4%. Is that information going. to 

be given to the public? No. Is any other information? This is not an 

issue which is susceptible to public debate and public vote in the form 

in which it is presented to the public in this bill. I don't think any 

members of the Conmittee would suggest that we submit fundamental 

. constitutional questions to the public all the time, because the 

Constitution is a ·document protecting minority rights. I hope we don't 

think those are subject to -- I won't call it a whim of the public 

let's say it is a long-standing feeling of the public. Nonetheless, it 

is designed to protect the. minority against the majority.. It is 

inappropriate to put that question to the majority. The form in which 

the question is put· on a very complicated issue like that can only 

result .·in one answer, and that is going to be. yes in this instance, 

unfortunately. We will not be able to wage the kind of information 

campaign that is going to be . necessary to give the public a full 

. opportunity .to vote on this. My concern, ·frankly, is that the 

Conmittee has not reached out for. the expertise, the informatj.on, and 

the statistics which - are, or may be, available in our State, to 

determine whether or not any measure is necessary and, if so, whether 

·such a radical measure as this is necessary. 

I have been in my position as Executive Director of the. ACLU 

for three years now, and I consider this measure to have the gravest 
. . 

civil liberties implications of any measure that has emerged from this 

Committee. One of my concerns, in addition to those l have raised, is 

that there are many others in the Legislature who would take this door 

and slam it wide open or, in fact, take it off its hin.ges. There are 
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those who would propose pretrial incarceration in any serious offense, 

regardless of whether or not the person would appear, and regardless of 

whether or not there was any basis for predicting _ future criminal 

conduct. That is my final concern, that the Conmittee take seriously 

the potentiality, that is, open the door for which there -are others 

waiting to take the hinges off. 

ASSEMBLYMAN HERMAN: All right, thank you. Your testimony 

does have impact, okay? I would like to think that we are sensitized, 

even on the second, third, or fourth go-around. I have asked staff, by 

the way, to look at the issue of if we amend the bill, under our setup, 

whether we- have to have another public hearing on the amended bill. I 

think we may. 

ASSEMBLYMAN KERN: Definitely. 

ASSEMBLYMAN HERMAN: Yes, I think we do. I have no objection 

to doing that, by the way. As the sponsor, two arguments have 

impressed me here today. One is the comment about "or the defendant." 

I em willing to have the bill amended. I think the easiest way would 

be a floor amendment. The other argument is about assuring the 

appearance of bail. I am still open on that· issue to amending the bill 

in that regard. See, some amazing things can happen when you keep 

trying. You may not totally sell us on the whole concept, but some of 

the things you say make sense. I will have certain rebuttals for the 

record, but I went to give everyone a fair opportunity to participate 

in the process since they waited during the afternoon to do so. 

So, thank you very much, Mr. Fogel. 

ASSEMBLYMAN THOMPSON: I would like_ to ask Mr. f ogel a 

question. 

ASSEMBLYMAN HERMAN: If you want to ask h;im a question, you 

may. 

ASSEMBLYMAN THOMPSON: Mr. Fogel, ere you familiar with 

certain alleged instances of abuse in California and Illinois with 

reference to this type of statute? It really deals with the question 

of preventive detention. 

MR. FOGEL: frankly, I am not. I know there are a very 

limited number of jurisdictions--
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ASSEMBLYMAN THCJ.1PSON: (interrupting) . r or the record , l 

would like to point out that a judge released, I believe, approximately 

150 people in the Los Angeles area earlier this year on a similar type 

statute. There had been some type of abuse where they just picked 
. . . 

people up . and said, "Wel 1, you are. going to· harm yourself; let me put 

you in jaiL" The same thing happened in Chicago• 

ASSEMBLYMAN HERMAN: We' re not looking to do damage to the 

Constitution. I think Mr. Fogel has known for a long ·time that my 

concern . has been fair play and equal access to the process. I will 

have my observations for the record afte·r I give everyone the courtesy 

of expressing theirs. 

MR. rOGEL: May l submit this editorial for the record? 

ASSEMBLYMAN HERMAN: You sure may, absolutely. 

MR~ FOGEL:. I want to thank the members of the Committee for 

the opportunity. 

ASSEMBLYMAN HERMAN:· You' re more .than welcome, sir. The next 

speaker on · my list is Winifred · Canright, Quaker · Council on 

· Corrections. What I would ask subsequent witnesses is, if the 

arguments_ have been made, you do not necessarily have to make them all 
, . . 

over again. You can say, "l' Vf! been here; l have listened to the 

testimony of Hr• Fogel,-., or whomever, "and l agree; but I ·would like to 

supplement the record with," and so on. That doesn't mean we are going 

to stop you from ·talking, but just as a matter of courtesy, we hope 

you will not· repeat verbatim what you already . agree with. Ms. 

Canright, would you please come forward? 

VINifRm CANRIGHT: I think I will probably make a poor presentation. 

I have written down what I thought was a nicl! one, but with the 

pressure of . time, I am going to skim and it may not be as well 

· connected and as logical as I would like. 

I · am going to focus on the last point · that Jeff mentioned. 

The .. thing that disturbs me most about this bill is giving persons 

preventive detention because of the fear that they might not appear for 

trial. 

ASSEMBLYMAN HERMAN: If I tell you that will be amended-- I 

Bin very inclined to amend that out.. 
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MS. CANRIGHT: Okay, I'm glad; because one of the points I 

wanted to make is that the Chief Justice-- This is on my last page and 

I would like to read it to you. thief Justice Burger addressing the 

American Bar Association said, "Restore to all bail release laws the 

crucial element of future dangerousness based on a combination of the 

particular crime and the past record to deter crime while on bail. 11 You 

know, he completely left out the dangerously flexible clause, "to· 

assure appearance of the defendant. 11 I think the Chief Justice should 

have a great respect for the Constitution, and should know W-.at is 

. constitutional. My guess is -- and this is purely speculation -- that 

he felt this sentence about the failure to appear was something that 

was so speculative, so vague, that he cut it out completely. 

ASSEMBLYMAN HERMAN: I think . you. have made your point. Is 

there any other point you would like to make with regard to the bill? 

MS. CANRIGHT: Yes, there is. 

ASSEMBLYMAN HERMAN: Please do. 

MS. CANRIGHT: It is the point that this is not purely a 

criminal matter. It is· the point that you and I, our families, and 

some of the people we most respect, could be caught in this, if .we took 

the side of something that was opposite. for instance, during the last 

three weeks, we have heard news reports about people in Washington 

protesting on the subject of the South Afriean treatment of blacks. 

Who gets arrested?' Some of the most highly-respected people in the 

country -- several Congressmen,. I think one Senator, a bishop, a rabbi, 

or I think several rabbis, several important members of the clergy, 

high educators, a few blacks -...; I think Andy Young was one of them -

and the former Lieutenant Governor of New Yorko These are not common 

criminals, and yet if a judge making a determination had a bad 

headache, or was worried about his large investments in South Africa, 

he could very easily put them into preventive detention on the excuse 

~hat they might not ·appear for trial. It could happen to those kinds 

of people. It has happened over and over again to some of the highest 

people. Two Nobel laureates have been put into this kind of detention 

because of their attitudes. 

ASSEMBLYMAN HERMAN: I think you have made your point. 

11 



MS. CANRlGHT: But, it is not only them •. There are people on 

the common lev.el,. like us. •If you have a daughter who is a teacher-

ASSEMBLYMAN HERMAN: If we ar_e going to emend that provision 

out, tell me what else you object to in the bill. 

MSo CANRIGHT: Okayo I think the point is, there are 

constructive ways to handle it. . We do not have to be as harsh as we 

areo 

ls there a possibility of having a limit on the time that a 

person could be kept in preventive detention? 

ASSEMBLYMAN HERMAN: Ma'am, we are amending the whole 

s~ctiono 1 think you have made your point. You've won the day on. that 

point. . That is what I am trying . to ·tell you. I think your testimony 

has been very fine in that regard, as has Mr. Fogel's. 

MS. CANRIGHT: l am trying ,to talk as fast as I can. 

ASSEMBLYMAN HERMAN: l am just asking '4iether you have any 

other comments. The only section left is Section c. of the bill. Do 

you have any other camments not related to the potential denial of 

bail? 

MS. CANRIGHl: What is Section c.? You can speed me up if 

you will tell me what it is. 

ASSEMBLYMAN HERMAN: That is the one on harm to the victim, 

denial of bail based on harm to the victim. 

MS. CANRIGHT: I do not have a comment on that, because I 

'thought there would be lawyers here who would do that. 

ASSEMBLYMAN HERMAN: Okay. l think we are making progress 

here today, and thank you so much for appearing. It is always a 
. - . 

· pleasure to see you and to hear. you~ 

MS. CANRIGHT: Just let me say this one more thing. The 

thing I am worried about is the creeping and hacking away at the 

Constitution. If·· your daughter. was a teacher and she went on strike--

ASSEMBLYMAN HERMAN: But, ma'am, you've already won. I don't 

mean to be rude, but we have already covered that point. You have.won 

that point. You know what they say in the sports world, "When you are 

ahead, you quit on points • " 

MS. CANRIGHT: Okay, I' 11. quit on points. Don'.t forget it, 

though. 
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ASSEMBLYMAN HERMAN: Thank . you so much. Is Karen Spinner 

here from the New Jersey Associati~n on Correction? Again, assume for 

the purpose of the record that I, as sponsor, intend to anend the bill 

dealing with that particular issue. Please proceed, Ms. Spinner. 

KAREN SPINNER: I am in perfect agreement with what Jeff Fogel said 

before. I just have a couple of. comments I would like to draw to the 

Conmittee's.attention. 

Qne has to do with the possible impact of pretrial detention 

on the current situations in the county jails. . The jails are 

excessively overcrowded. A review of the pretrial population for the 

last three months--

ASSEMBLYMAN HERMAN: (interrupting) Are you making reference 

to Paragraph b., Paragraph c., or both? 

·about--

MS. SPINNER: Just the entire concept, b. and c. 

ASSEMBLYMAN HERMAN: Okay. 

MS. SPINNER: Even c. may have an impact when we are talking 

ASSEMBLYMAN HERMAN: If standing alone? Assume that 

Paragraph c. is standing alone. .. .. 

MS. SPINNER: Standing alone? Even for that point, I think 

it is important to state that we have a pretrial population now of 

almost 3,500 each day. Many of these people are there not because they 

are dangerous, but because they haven't been able to make their bail. 

The costs of detention are staggering, approximately $156,000 a day. 

That is an important point I would like to share with you. We are 

spending a lot of money on · it, and that may not be the best use of our 

resources. If you are going to amend the bill, we are very happy about 

that. 

I do have written testimony,, which I will give you for the 

record. 

ASSEMBLYMAN HERMAN: You are more than welcome to submit your 

statement as part of the record. Our next speaker will be Reverend 

Dudley Sarfaty, New Jersey Council of Churches. 

REVEREN> DUDLEY SARFATY: Good afternoon, Assemblyman Herman. You know 

how to get me down here to wish you holiday greetings. · 

ASSEMBLYMAN HERMAN: Thank you, sir; the same to you. 
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REV. SARr ATV: _The New Jersey Council of Churches, sir, has 

bought into the basic American theoretical compromise, that is, you 

cannot have the priest ruling the country. Theoretically, that would 

be great if you knew that the priest always reflected the will of God, 

but you can't, so, therefo).'e, you make a canpromise and you have civil 

law. We also know·· from our religious perspective that civil- law makes 

mistakes. The Department Qf lnsti tut ions and Agencies has had people 

escape from its facilities who go out into the neighborhood and cause 

unhappiness. 

I think the perception of most sociologists is that you can't 

predict this. Therefore,. you can't put everyone in manacles. And you 

know, I think as well .as· I, that if you were going to lock up everyone 

who might commit a crime, you would have to lock up--

ASSEMBLYMAN HERMAN:· Since we $re going to amend Paragraph 

b. out, tell me if you have any objection or comments on Paragraph c., 

which deals with the issue of detention of a defendant who poses a harm 

to the victim. 

-. REV. SARfATY: Yes, sir. I was going to get to that. 

ASSEMBLYMAN HERMAN: I beg your pardon; go ahead. I thought 

you were talking ·about the other section. 

REV. SARtATY: I was going to waste some of your time 

·expressing our respect for the Judiciary Committee, and the slight 

. embarrassment of having to protect the Constitution, in this case, from 

the Judiciary Conwnittee, which seems -to me to be the issue. 

ASSEMBLYMAN HERMAN:. from your point of view. 

REV. SARfATY: l said, "rnY perception.'' l am the one who is 

nervous about having to do so, because of my long-standing respect for 

this Committee on subtle things like prayer in the schools,· where we 

agreed on constitutional subtleties. 

We think that any kind of preventive detention of a person 

who has not been adjudic-ated guilty, or W.o cannot be called in for a 

parole violation 01 the basis of whatever he is charged with before the 

judge, eats into that concept.· Though I am not an attorney, it appears 

to me that there have been processes tried where a person who is 

perceived by someone in authority, and out of good ·faith, to be a 
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threat to society and/or a victim of a crime, can be controlled by the 

stipulations of details of his bail release, to whit, having to report 

to some public official on a regular basis, having to stay out of the 

house of his alienated spouse, and being subject to inunediate jailing 

· if he should ever show up there in order, in that case at least, to 

prate.ct her from violence, which is certainly a concern. There are 

citizens all over the State who are concerned &:>out the fact that lots 

of people with records of violent crime or potential causes of further 

crime-- I think there are ways not against the victim, but against new 

victims. 

victims. 

We want to protect the new victims, as well as. the old 

I would suggest, though I cannot give you the legal name for 

it, that there is· a phrase for trying to do something in the simplest 

way possible in the law, and we think that tightening up the habit and 

practice of setting conditions upon bail to prevent violence and crime 

is better than tinkering around with the Constitution. 

I gather we still share the same basic attitude toward the 

Constitution, so I will not make my long theoretical speech; however, 

since this is for the record and you may be going to the public with 

it, we certainly will say, among other things, that this is moving us a 

step closer in the direction of South Africa, W.ere a couple of dozen 

people have been held lately, and thousands over the year, on no 

charge, with no hearing, but simply on a kind of preventive detention. 

ASSEMBLYMAN HERMAN: I respect your position and your 

opinion, but if we are going to deal with the bill, I am not going to 

let you make conments for our public record-- Would you show me, in 

the bill, where it says there is no hearing provided ll'lder Section c.? 

S~r, you have made inferences regarding my integrity. 

REV. SARFATY: No, sir. I am not a lawyer, and I didn't 

indicate--

ASSEMBLYMAN HERMAN: (interrupting) No, no, not as a 

lawyer, but as a member of the State of New Jersey public, as someone 

who understands the English language. The · bill says, "Any law 

providing for the denial of bail shall require a hearing at which time 

the defendant shall be given the opportunity to be heard." Do you 
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· equate that, sir, with South Africa? l am, really offended that you 

. would_ even make thet observationo We can have differences of opinion ' 

as to the Constitution, but if you are telling me that in this bill it 

provides for a. no-hearing setup, you and I certainly have a large . 

difference of op~nion, and you have not read the bil 1. 

REV. SARFATY: No, I did read the bill; however, I did not 

memorize it. 

hearing. 

Africa? 

ASSEMBLYMAN HERMAN: . Well, here is the bill, sir • 

. REV. SARFATY: I've seen the section W"lere it talks about the 

I· don't question that it is there. 

ASSEMBLYMAN HERMAN: So, how does that equate with South 

.. 
REV. SARFATY: Let me try to start over ~ain. 

ASSEMBLYMAN HERMAN: Please do~ 

REV. SARFAlY: Let me suggest, sir, that· any system which· 

allows ·preventive detention, without trial and conviction, I would 

equate with South Africa. 

ASSEMBLYMAN HERMAN:· Like murder? 

REV• SARF A TY: Wel 1, I understand there is a process in the 

law et this point -- ·and it was referred to earlier in this hearing 

where when someone is charged with murder and everyone agrees there is 

e high possibility of conviction, he can be held by the court. 

ASSEMBLYMAN HERMAN: That's not like South Africa? lsn' t 

that the same thing, sir? What is the difference? 

REV. SARF ATV: That is not what I was talking . about. 

Particularly, I am thinking of political and religious crimes and 

things like· charges of civil ·disturbance and -occasions down the road 

from en ·immediately well-intentioned effort . to cut the crime rate, 

which eat into the long-range theoretical c~nsti tutional protections. 

l didn •t mean to say that you hedn 't carefully worked out e process, 

but what I think I em trying to say, without offense to the Chair or 

anyone else on the Conmittee, is that the only thing that is 

appropriate in our country is trial. and conviction. A short cut of 

. that process, even by well-intentioned people, becomes a terribly 

dangerous risk of injustice• · That was my intended message~ 
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ASSEMBLYMAN HERMAN: That is a point of view ~ich I respect; 

everyone is entitled to make his point of view. However, I think we· 

have to translate the record actually as the bill is written, as well. 

REV. SARFATY: l appreciate that. What I an trying to say is 

that to open the door at all, I think is dangerous. When one starts 

opening that door-- I can think of places where I would be tempted 

myself to want to put someone away who I thought was a danger. I think 

that once you give anyone the right to do that, you get into trouble. 

ASSEMBLYMAN HERMAN: If l can get a flavor for where you are, 

if you don't mind, do you think that even capital offenses, such as 

murder, ought to be bailable? 

REV. SARFATY: Sir, I an not a constitutional lawyer. 

ASSEMBLYMAN HERMAN: You don't have to be, sir. You have 

come here to express a moral opinion on the Constitution. Obviously, 

even a person accused of murder has the same presumption of innocence 

as someone accused of taking candy from a candy store. What I am 

asking you, sir, is, do you believe, based on your understanding of the 

presumption of innocence, that we should be permitted in even capital 

offenses to deny bail to people accused of murder? That is a very 

direct and easy question. 

REV. SARr ATV: It is certeinl y very clear and very direct, 

but I am very uneasy because I think we have a very touchy compromise 

at the moment that I personally do not want to disturb. 

ASSEMBLYMAN HERMAN: Where do you see the distinction, 

because obviously in a murder situation the victim is already dead. 

Okay? So there should be an easier situation when we release that 

person because he has already killed the so-called victim. There isn't 

any victim; the victim is six feet under. 

REV. SARFATY: I am aware of that, Mr. Chairman. I also know 

that lots of murderers_ -- and I don't have those statistics at my 

fingertips -- are not likely to murder again. 

ASSEMBLYMAN HERMAN: So we should release them on bail before 

they are convicted, because in this situation-- I mean, if we are 

going to be constitutionally consistent, wouldn't you say-- We cannot 

compromise our constitutional principles; we all agree with that, 
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right? If you have a principle, you have. to keep it and you have to 

stick to it. 

REV. SARFATY: Yes, $ir. 
ASSEMBLYMAN . HERMAN: I'm asking · you, sir, for your 

constitutional Lnderstahding. If we are going to be consistent, is it 

the position of the Council of Churches that in cases involving capital 

.offenses, such as f~rst-degree murder, it should be a bailable offense? 

REV. SARFATY: I'm saying that I am neither authorized nor 

confident to comment on that. · I think you have used your intellectual 

power to outwit me, because we have a compromise which is working that 

l am not authorized to try to U'ldo. I realize the compromise we have 

on charged murderers is a compromise; I am just suggesting that if we 

start making more, we are running a very dangerous risk • 

. ASSEMBLYMAN HERMAN: I'm suggesting that you will have 

another opportunity -- since· we are going to have another public · 

. hearing -- to perhaps come back and discuss that question with us, if 

you wa~ld like to. 

REV.· SARFATY: I' 11 see, sir, if I ·can get some relevant 

advice so that I don't put my foot in my mouth. 

ASSEMBLYMAN THOMPSON: I would just like to make one 

comment. Obviously, this is a Sixth-Amendment problem dealing with the 

constitutional · :right to bail. As the article in · the Record. stated, 

"jail or bail." ·It is obvious that the reason persons are held on 

cepital offenses, although there is a presumption that the person is 

in_nocent lllt_il brought to trial and convicted, is the likelihood of the 

person returning to court on the due date.· That is a determination the 

judge has to make. 

The problem with the proposed legislation is not only that it 

is a violation of our W1ole constitutional concept . that a person is 

innocent until proven guilty, but it gives the court the . power to 

incarcerate persons for doing practically nothing, which is obviously a 

distant argument when you are talking about an alleged capital 

offense. This could go as far as a trespass offense, or whatever; the 

court would still h$ve that type .of power. That is the problem. 

ASSEMBLYMAN HERMAN: Reverend Sarfaty, do you have any other 

co111nents you wo·uld like to make for the public record? 
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REV. SARFATY: Yes, sir. 

ASSEMBLYMAN HERMAN: Please continue. 

REV. SARFATY: I'm glad you're not the county prosecutor and 

I am not here on a charge. I'm sure I would be convicted instantly. 

ASSEMBLYMAN HERMAN: Well, maybe I would be your defense 

lawyer end you would be acquitted. There is another side to that coin. 

REV. SARFATY: That is the positive way to look et it, Mr. 

Chairmen. Thank you very much. 

ASSEMBLYMAN HERMAN: Thank you so much. ~ppy holidays. Is 

Joan Wright here? (negative response) Oh, Joan left. 

l would like to say that this Committee always has· an open, 

free, and intensive dialogue with its witnesses. I would like to think 

that more times than not the Committee tries to listen carefully to the 

witnesses. As the sponsor of the bill, I would just like to make an 

initial observation, since obviously we will have to have another 

hearing. I have been impressed with that portion of the testimony 

which points out to me the potential involuntary· commitment proceeding 

involving the defendant himself. That is not my intent, end I will 

. move to emend the bill to take out, "or the defendant," in Section c. 

Likewise, I am convinced of the logic end presentation of facts 

involving the question of appearance in Section b. I will move to 

amend that particular section. 

I am not convinced, based on · my own experience as a 

practitioner for 21 years in the criminal justice system, and as 

someone who does his fair share of domestic relations work, that 

Section c. should be eliminated as well. In feet, l think Section c. 

is carefully crafted, along with .the statutes that have been passed in 

California and other places, to balance the rights of all people in the 

justice system, what I would like to · c~l l the "equal access to justice 

system." In my view, if we have a system of justice -- and now I am 

testifying for the purpose of this public record, which led me, in 

. feet, to introduce this piece of legislation -- which allows defendants 

to be put on bail so that lhey can terrorize their victims or the 

victims' families to the extent where the victim, in essence, becomes. 

locked up wi,thin his own home, which discourages victim-s from appearing 
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in court - and -participating in the process ;;.._ and that is more than 

domestic violence; we see that often today in organized crime cases -

that to me is not justice. Justice means that everyone has equal 

access to the courts, both _the defendant aro the victim, and the other 

witnesses in the trial. Using one's freedom to deny another person his 

freedom and his access to the court, is something that -the Legislature 

should be concerned about. I recognize that we have to 

con-stitutionally craft it very carefully. I think we have made great 

strides in that regard. I don't th_ink that being released on bond is 

a license to remove or intimidate your victim. I see that there is a 

difference. Bond is not a ticket for mayhem or terror. I think there 

is a balence here. 

I -am going to -iet the Committee have their say -~ I know we 

have different points of vlew here -- for the purpose of the record. 

We will - go to Assemblyman Thompson, then to Assemblyman Kern, and 

probably we will do it one more time because we are going to make 

amendments to this bill. As~emblyman Thompson? 

ASSEMBLYMAN THOMPSON: In following what you are saying, Mr. 

Chairman, I would like to point out that· you should examine what the 

problem is with this type of legislation. One of the problems, if you 

find out what happened in California, i~ that, it is not just the 

statutes, but it is the way they use the st~tute$ in las Angeles and 

other pla_ces. They took this statute and just went out and grabbed. 

people and locked them up,. They had to go to Federal court to get the 
-people out. 

- , 

ASSEMaLYMAN HERMAN: We are amending out Section b., 

Assemblyman Thompson. Consider Section b. - out of the bill. I can 

empathize and understand what I think are very valid arguments raised 

here today concerning Section-b. Contrary to the initial impression of 

some Qf our witnesses, the Committee and the sponsor occasionally do 

move, notwithstanding whether the bill has been released or not, to an 

argument that has been made again, and perhaps made clearer for the 

Committee, or -maybe I understand it better for the first time. Okay? 

ASSEMBl YWOMAN PERUN: Assemblyman Herman, was there a Clear 

second to your rootion before? - Was that a formal--

20 -



ASSEMBLYMAN HERMAN: We don't real 1 y need a motion at this 

time because this is a public hearing. 

ASSEMBLYWOMAN PERUN: I thought this would divest us then of 

any confusion about where you stand on the matter of Section b. 

ASSEMBLYMAN HERMAN: Assemblyman Kern? 

ASSEMBLYMAN KERN: I want to pick up on what the Chairman 

said and relate for the record an incident which occurred on 

December 9, 1984 in our own State in the City of Paterson. I am going 

to quote this from a newspaper article: "A Paterson man, acquitted of 

murder in 1980 and awaiting trial in an unrelated murder of 1983, shot 

to death his 18-year old daughter who had filed sex-related charges 

against him, the police said yesterday." Now here is the type of 

person that this particular legislation would address, someone with a 

known record of violence, who has been in trouble with the law on other 

charges. If ACR-77 were law today, I am convinced that this type of 

thug would never have been able to kill his own daughter. I think that 

is what the legislation attempts to address. 

My . only caveat is, I think that ACR-83 is a much more 

comprehensive piece of legislation. I think it offers the public. and 

the victims greater protection than the bill that has been released and 

is presently being given a pu~lic hearing. I just wanted to state that 

once again for the record. 

ASSEMBLYMAN HERMAN: Thank you very much. Is there any 

other further public conment? (no response) Hearing none, we will 

close the record on the bill prior to its being amended. 

I want to thank everyone for staying. Contrary to some 

public impressions, the process does work, or at least· can be improved 

upon, for all those who don't think it works exactly the way they would 

like to see it work. 

This hearing is adjourned. 

(HEARING aJtCLl.IED) 

21 





. ~.. .... : . . . . 

EMILOXFELD 
. President 

TO: 

!ROM: 

RE: 

DATE: 

LEGISLATIVE llEMCBANDOM 

Assembly Judiciary Committee 

Jeffrey E. Pogel, Exe cu ti ve Director 

AO\ 77 I Aat 83 

March 23, 1984· 

THIS BILL IS STRONGLY DISAPPROVED 

The right to bail, except in capital cases has been 
guaranteed to the citizens of our state for over 300 ·years, 
first by statute <Chapter VIII ·-f t.he 1682 Laws of the 
Province of East Jersey> and since 1844, by Constitutional 
provision <Art. I., paragraph 11 >. Both Aat 77 and Aat 83 
would:place on the ballot a proposition to amend our 
Constitution, and to reverse that 300 Jear history by 
allowing judges to deny bail in any case •to assure 
appearance of the defendant• or where it is thought 
necessax-y or •proper• for the protection of •certain other 
persons.• 

The ACLU opposes the principle of preventive detention as 
well as the application of conditions of bail unrelated to 
securing the appearance of the defendant at trial or 
ad,,.rsely affecting persons because of their race or 
economic status. ·This position is grounded in the 
fundamental proposition of our criminal justice system: the 
presumption of innocence. As sta~d 24 years ago by our . .. · 
Supreme Court, •release on boil4 18 a concomitant of the . 
. presumption of innocence.• State v. Konigsbergf 33 11.J. 307 
<1960 >. Statistical evidence to support this undamental .. 
,right to bail ia ample. Por example, it is well established 
tbat an accused who bas been detained for tbe perio4 before. 
trial is more likely to be convicted than an accused who has 
been free on bail or other conditions of release. Also, as 
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our Supx-e• court bas noted, pretrial detainees are two to 
three times more likely ~o receive prison aent.anoes thao 
those released on bail. State v. Johnson,61 1'.J. 351, 361 

·D.6.(1972>. I: --· 
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Moreover, basic notions of m.le proces of law are violated 
when those persons awaiting trial, who ha• been convicted 
of no offense, are eubject to p11niahment. Once again our _ .. ::~-~-,_;_~-~~:·..:·.>, ... 
Supreme Court. has stated that •re·fusal of freedom in _ .. -~·.-:::~: __ ~7 .. :=~,)~~.:.X~~~·rt~/': ... 
violation of the mandate of our organic law would constituta~t~~:{+~: 
punishment before conviction, a notion abhorent to oar·· --- · ·· .;,:""-~~~·:...) 
democratic· system.• That proposition is ·grapbically··!iUM! 
dra111a.tically demonstrated by the ·grave eonditioni'!4n4c-.. · 
over-crowding in our county jails. \.c,·-'lhose C::Onditloiiac:::laave 
led ·to rulings ·from both our federal ancl atate.'7eolirt.a-~ 
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crime o ithe-n additional as$urances of •ppearance are deeJDed · ~ 
necessary, acceptable alternatives, such as release in the · · · 
custody of a supervisory pe-rson, organization,· or probation 
officer,-bail_bond, or restrictions on travel or abode may"· 
be util~_xed. Under present case law, a judge takes into . . : . 
consideration a number of factors in detendnin9 the amount 
of ·bail to set. to. secure the pr~sence of an accusec! 't trial · 
proceedings: the prior record of tbe defendant, the . 
aer iouaness of the charge , the defendant• a record .on bail, · 
if any, his/her _reputation and·11ental condition, the length 
of defendant'• residence iii the CODUOu.nity, family ties ud 
relationships, emploY.Jll8nt status and financial condition, 
the ·identity of responsible members of the community who 
would vouch.for the defendant and any other-factors 
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indic•tinq the defendant's mode of life or ties to the 
COJIP8Unity or bearing on the risk of failure to appear. 
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·Lazar Institute, published by the U.So Department of _· . · ::· .. ~: , 
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_the actual •fugitive• rate was found to· be two percent (2t) 

·of all released defendants.The amendment also attempts to 
. address the problem of persons who commit a crime while on 
bail. The Lazar Institute study found that there "is aim.ply 
no way to accurately identify such defendants. · .. ,. ,,._ ... ·· .. " 

.. ,, -._ .. ''-"· ... 
The . ACLU of New Jersey opposes these two potentially 4raconiab c·J:}J}~if_:,-;.:. 
measures on the grounds that they· interfere with long-beld ,~ ~-··::..~~{·.,~~~-'.~;:::~.· 

·constitutional rights including the. preawaptlon ·of -~DD~~~ · 
and do not address or relieve any substantiated abaae~or 
problem with the present bail system •. _:Instead ~of"'.;o~•mperlag. 
with .. a constit';'tional right .. secured for -t.be.. ~·t~_•.a;_r· .. 
years, the leq1slature should be dealing vitb.i~·J· · ., __ 
abases which do infect the practical operation·:_of_~-~1\ 
system. Too often high bail is used not as a means-4'-of __ _. . · ... 
securing the defendant's appearance at trial but rather !!.£0 
•prevent! ve • detention purposes. Host importantly ,our bail 
system has for too long discriminated against poor persons •nd 
those of lower economic status contrary to basie principles of 
equal protec;tion of tbe laws. Bail reform iaeasures should be · · · ·.· ... 

£ directed at these abuses of constitutional protections rather ·. 
than non-existent or inflated claims of flaws in the system. 
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TESTIMONY AT THE PUBLIC BEARING ON ACR-77 

PRE-TRIAL DETENTION 

December 13, 1984 

My·name is Karen Spinner and I am the Director of Public Education and Policy 

or the New Jersey Association on Correction. The Association on Correction is a 

,tatewide citizens organization working to improve .the effectiveness of New Jersey's 

riminal justice and corrections systems. We are also concerned with the enormous 

:conom.ic, social and humane costs associated with the . administration: of these systems. 

ACR-77 is of serious concern to us because it proposes a significant change· in 

.he New Jersey State Constitution which taints the cherished legal notion of 
1innocent until proven guilty". 0.ur constitution currently permits bail for all 

,ffenses except capital crimes. Bail's purpose is to .assure that the accused will 

Lppear in court to answer the charges filed against him or her. 

the new factors introduced here as grounds for denial of bail. i.e. pre-trial 

letention are: 1) "release will not reasonably assure the appearance of.the defendant 

lS required; and substantial .likelihood that the person's release W0\1ld result in 

;reat. bodily harm to the victim, the victim's family• persons involved in circum

•tances ·surrounding the alleged offense or the defendant." 

Let's look at the first, "release will not reasonably assure the eppearance of 

:be defendant as required." Nationally, the figute for individuals who fail to appear 

:or trial is 4%. Statistics for New Jersey. if available. would most likely be 

:omparable. What we are talking about here is trying to predict an ·individual's 

:Uture behavior. Critics of the current bail system often believe that people on bail 

Lre responsible for committing other crimes. A study of 1980 arrest cycles conducted 

1y the Administrative Office of the Courts showed that only 15.5% were rearrested 
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significant because there is no breakdown on the _type of crime committed and could 

range from very minor crimes like loitering to somethin$ more serious. What this 

provision in.the proposed amendment will require is accurate prediction of an accused's 

future behavior. Research done in this area indicates that there is considerable 

-room for error. The Gr~enwood scale for determining· who should be selectively 

incapacitated only correctly identifies high risk offenders 45% t;>f the time~ That is 

a substantial margin of error. 

The second provision deals with tbe protection of the victim and at the committee 

level tbiswas specifically mentioned as being essential for the protection of domestic 

violence victims. The Prevention of Domestic Violence Act provides a procedure to 

protect these individuals through restraining orders and compliance with the same may 

be made a condition of bail. Failure to comply Will result in their return to jail. 

Strict enforcement of that statute is a more appropriate response to this problem. 
. . 

Costs of a preventive detention policy also need to be considered~ They are both 

econolaic and human. This proposed amendment would require a hearing before anyone 

could be detained pre-trial and this is an important safeguard. However what impact 

·will this Jtave an already crowded court calendar? Will· this not in essence amount to 

two trials? While testimony given by the defendant at this hearing will not be 

admissible aga~nst him/her. on the issue of guilt in any other judicial procee4.ing, 

this existing testimony becomes a pe1'1118nent court record. Will not the existence of 

such testiiaony color a judge or jury's perception of the case when the accused is 

actually brought to trial? There is a substantial body of literature which indicates 

that defendants who have ·been detained in jail because they could not make the bail 

set for them by the court are more likely to be convicted than those who were able to 

afford bail. ls it likely that a defendant wh_o is denied bail through a court hearing 

would suffer any lesser fate especially when a judge has already determined that he/she 

was. likely to abscond or commit an(>ther crime? · 

And then, what of the impact on the already overcrowded county jails? A revtew 

o.f their pre~trial populations during the past three months indicates an average pr~ 

trial population of 3486. Using the figure of $45/day 11hich is the rate DOC reimburses 

for the cost of state prisoners held in county jail• (which may or may not represent 

actual costsh the cost fc:>r pre-trial detention is staggering ~ $156,870/day. While this 

population is fluid with some individuals entering and leaving due to bail being posted, 

.thera dire •~ill .a •ipific.ant numher of imivi4wilc we ere .eCtt~itled pre-trial because 

_~hey are 111l8tile "ttl •et the conditions of bail imposed. by. the ~ourt~ 'There _are many 
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oor people in jail who are unable to post what we might consider reasonable bail 

f $1500 or $2000 even under of 10% cash bail program. 

In addition, the county jails are.operating at 130% of capacity. As we are all 

~are, many jails in New Jersey are under court order concerning the conditions of 

'7ercrowding. 

There is no compelling evidence which demands the proposed constitutional 

nendment permitting pre-trial detention. The bail system as it currently exists 

eeds impre>Vement and there is legislation proposed to do this. · Th~ New Jersey 

ssociation on Correction is supportive of that effort while steadfastly opposing 

~is.proposed constitutional amendment. 
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