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1. APPELLATE DECISIONS - LETHE, INC. v. HARRINGTON PARK.
Lethe, Inc., )

| Appellant, ) On Appeal

o o ) CONCLUSIONS and ORDER
Mayor and Council of the
Borough of Harrington Park, )

Respondent .. )

o am Am em cw aE e v R em e W em em ww es e

Major & Ma jor, Esqs., by James A Majcr, Esq., Attorneys for
Appellant
Walter W. Gehringer, Esq., Attorney for Respondent,

BY THE'DIRECTOR:
The Hearer has filed the following Report herein:

"This is an appeal from the action of respondent which by
resolution dated July, 16, 1962, denied appellant's application for
renewal of its plenary retail consumption license C-1 for the
1962-63 license year for premises located at 12 Tappan Road,
Harrington Park.

"Upon the filing of the appeal the Director entered &an
order on August 10, 1962, extending the term of the license until
further order herein.

"Appellant in its petition of appeal sets forth the fol-
lowing stated reasons for respondent's action:

'That the building on the premises at 12 Tappan Road in
which the license is requested to be operated has been
abandoned for more than a year and during this period and
at present has been and 1is in such state of repair that
1t cannot be operated for the purpose intended.'!

and alleges therein that respondentis action was erroneous in that:

'(A) There has been no such abandonment as set forth in
the resolution.

(B) No hearing was afforded to the appellant on the ground.
of the alleged abandonment and no notlice was given
appellant that such a ground was in fact asserted.

(C) The Mayor and Council were in fact advised that the
appellant contemplated extensive renovation of the
building at 12 Tappan Road and this advice was re-
ceived by the Mayor and Council prior to the action
herein challenged.

(D) No testimony was taken before the Mayor and Council on
which to predicate any finding of abandonmenta .

"The undisputed facts herein show that 12 Tappan Road,
Harrington Park, 1s in a residential zone as a non-conforming use
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and consists of approximately siz acres of land upon which a fifty-
year-old building stands and that the premises have beén licensed
for about thirty-five years. On June 9, 1960, the license held by .
Harrington Mayfair Corporation was transferred to Harrington Inn,. -
Inc., the principal stockholders of which were Daniel D, Blum -
(president and majority stockholder of appellant corporation here~
in) and Robert 0'Conner. In July 1960 the license was renewed
for the 1960-61 license year and Harrington Inn, Inc. applied for’
and was granted a bullding permit to make extensive alterations

to the building. In December 1960, after expending about $5,000
~on the alterations, Harrington [nn, Inc. became insolvent. A
receiver was appoinbed and the license was extended to him on.
March 27, 1961. On June 19; 1961, the license was transferred to
appellant Lethe, Inc. and thereafter appellant's application for ft
renewal of the license for the 1961-62 license year was granted.

by respondent - No business has been conducted on the licensed o
premlses ‘since June 9, 1960, g

N"Section 10, par. 5, of the Zoning Ordinance of theivv ;§;'
'Borough of Havrington Park reads as followss ." L

1Abandonment, Whenever a non»conforming use has been
discontinued for a period of one year, such use shall not
thereafter be reestablished and any future use shall be in
conformity with. the provisions of this ordinancee ,‘

"When appellant filed application for renewal of its 1i-x -

~cense for the 1962-63 license year, respondent denied the applica- -

tion for the stated reasoms as hereinabove set forth in appellant’s
petition ‘of appeal, :

"Danwel Blum, appearing on behalf of appellant, testified
that he is president of appellant corporation which was formed in
1957 or 1958; that at the time the license was transferred to it - -
.appellant had a right of possession under a lease from the owners,*
that at the time appellant sought a renewal of the license for the
~1961m62 license year the Mayor-and Council asked him what he in-
.tended to do with the property and that he informed them that-he
had had a heart attack on February 1, 1961, and that, as soon as
his health allowed him to and he was given the okay by his
physician, he intended to put the place 1n good repair and run.

a much finer place than had the prior licensed operator of the
premises; that respondent renewed the license and thereafter he

had a firm of archltects prepare a rendering of a proposed new '
building (Swiss-~Chalet type): that in May 1962 he saw Mr,
‘Quantmeyer (the building inspector) who, referring to some. rules
and regulations pertalning to abandonment, 'made suggestions as

to .procedures I would have to go through in order to do any con—
S‘l',rt:tct_'mn,9 inciuding going to the County Board of Health and -
~getting approval and various permits.?! He further testified

that on August 23, 1961, appellant entered into an agreement'

with Brady Kemper Greer and Beulah C. Greer to purchase the
property- in question for the sum of $30 000Q; that the corpora-
tion thereafter took title to the property, that, 1f the' license

is renewed for the 1962-63 license year, he intends 'to get the
place in proper repair, properly furnished and operate it;! that

"I have actually, as of this date (September 7, 1962) submitted .
actual plans, signed and stamped and sealed by Parsons and John,' .
architects; and that he anticipates spending about $35,000 to. make e
the premises available for license purposes. ‘ {

"Fred Quantmeyer, appearing on behalf of respondent, tes-
tified that he is the building inspector for the Borough of Har-
rington Park; that on July &, 1960, he granted an application for
a bullding pernit to Harrington Inn, Inc to make alterations and
repairs; that shortly thereafter construction work was started
and continued until December 1960 when it was terminated without
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belng completed; that no further alterations or repairs have been
made since that time; that prior to July 1, 1962, Mr. Blum spoke
to him concerning alterations and repairs which he desired to
make; that he informed Mr. Blum fthat it's impossible to do it
because his business had been discontinued more than a yearg®
that he appeared before the Mayor and Council on July 16, 196?9
when they considered appellant's application for renewal and
told them that he had informed Mr. Blum that the repairs and
alterations could not be made because of the provisions of the
zonlng ordinance; that in August 1962 appellant flled a formal
application for a permit to alter and repair the premises in
question and that he refused to issue the permit on the ground
that no business had been conducted on the premises for a

period of one year. -

; "He further testified that, prior to the transfer of the
license to Harrington Inn, Inc., the condition of the building
was such that a business could be run there and that the present
disrepair of the building was due to the incompleted renovations
made by that corporation.

nA pellant's attorneys have submitted a brief in which
they contend that R.S, Title 33 does not confer any authority on
an issulng authority to deny a license on the ground asserted by
respondent, viz., 'the alleged dlscontinuance of a non-conforming
use and #¥## the so~called state of disrepair.! They further con-
tend that 'the section of the ordinance on which the municipality
relies 1s 1llegal and voild,' citing numerous cases of this and
other Jurisdictions in substantiation thereof.

W"Respecting the first contention, it appears that the rea-
sons embodied in respondent's resolution do not state that appel-
lant's application was denled because a non-conforming use was dis-
continued, The word 'abandoned'! appearing therein connotes a non-.
user of the license. The primary responsibility of determining
whether premises are sultable for a retail license rests with the
local issuing authority (R.S. 33:1-24 and Monroe Tavern, Inc. V.
Elizabeth and Higgins, Bulletin 1022, Item 3), as does the question
of non-user of the license. Re Tarantola, Bulletin 570, Item 5. = -
In the Tarantola case Commissloner Driscoll said:

i?So far as the State Alcoholic Beverage Law and
Regulations are concerned, discontinuance of business during
the license term does not affect the existence or validity of
. the license during the term; nor would non-user of itself
- prevent renewal for the license year 1943-44 (assuming, in the
case of a renewal, that premises exist and are approved). This
is not to say that an applicant whose premises are closed and

are not to be operated for the purposes of the licensed business
has & "right" to obtain a renewal. A local issuing authority
might decide to refuse to issue the renewal on the ground that
licenses are 1ssued for outlets to be used to serve the publiec
convenience and necessity -=- that it is against public policy

to issue a license for closed premises not to be used for pur-
-poses of the license applied for, In other words, the question
in the first instance must be decided by the local 1ssulng
authority.? .

See also Prickett v. Southampton, Bulletin 1484, Item 2.

"With respect to the second contention, it has heretofore
been established that the validity of a zoning ordinance can be
determined only by a civil court of competent Jjurisdiction and
cannot be determined in these proceedings. Matthews et als. v. :
Orange et al., Bulletin 936, Item 9. Since a local issuing author-
ity is not required to conduct a hearing as a requlsite to denial
of a new or rencwed license (Lipman V., Nowark, Bulletin 356, Item 6;
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Nordco, Inc. v. Nowark, Bulletin 1148, Item 23 Rule 8 of utate .
Regulation No., 2}, appellant‘s allegations (Bj and (D) have no
mer:’ te ' e

"Considering all the facts and circumstances appearing
.hereing I find that the photographs 1n evidence show that the
building sought to be licensed 1s presently in such a state of . .
disrepair that it cannot be used for license purposes and that™"
the testimony shows that it has been in that condition for over
a year, 1 further find that, when appellant applied for a re=
newal of its license for 1961m62 respondent granted it upon
being assured that the building would be put in good repair and
the business operated in a finer manner then had the previous
operator of the premises., Yet nothing was done thereafter in
fulfillment of the assurances. I further {ind that the unduly
protracted non-user of the license does violence to the para-
mount principle underlying the issuance of licenses, to wit,
that licenses shall be issued only in the interest of the public
necessity and convenience. I further find that the uncorroborated.
- testimony of Mr. Glum, that he had a heart attack on February 1,
1961, 1s not a Jjustifiable reason why appellant corporation could
not have completed the repairs and alterations left unfinished -
by its predecessor; and I further find that there is nothing in
the evidence to indicate that respondent Mayor and Council were
improperly motivated,

Wi concludeg therefore, that appellant has failed to sus-
tain the burden imposed upon it of establishing that respondent 's
action was erroneous, and I recommend that an order be entered
affirming the action of respondent Mayor and Council in denying
appellant?s application for renewal of the license for the 1962-
63 license year, and that the appeal herein be dismissed.?

, Pursuant to Rule 14, State Regulation No. 15, the attorney

for appellant filed written exceptions to the Hearer's Report.
Thereafter the attorneys presented oral argument before me in this
matter, At the oral argument the attorney for appellant advised
that a separate action for determination of the validity or in-
validity of Paragraph 5 of Section 10 of the zoning ordinance was
then in the Court,

Having carefully considered the entire record and the oral:
argument in this appeal, I disagree with the Hearer's recommenda-~
tionq .

An application for license renewal for premises not suitable
for operation may properly and lawfully be granted subject to a

.. completion-of-renovation or completion»of»elterations speclal con-
~@ition (R.S. 33:1-32).

: The circumstances in the instant appeal are far different
from those in Prickett v._ Southampton, supra (Bulletin 1484, Itenm
2) and in Hall v, Mt. Fphraim, Bulletin 786, Item 2, cited therein,
and in Re_Smith, Bulletin 784, Item 5, also cited thereine In the
Prickett case the perliod of non-user was more than six year and
the evidence showed clearly that the last application for renewal-
was made not with any intention of operating under the license but.
solely to keep the license alive so as to permit person-to-person
and plece-to-place transfer. In the Hall case there was no con-
vincing evidence adduced in explanation and justification of the
non-user, and the evidence lndicated that there was no intention
of operating at the premises sought to be licensed. In the Smith
case there was a complete lack of bona fides, with six years of
non-user and with the intention to "sell" the license and never
to operate under it. ' ' "
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_ Advanced in respondent's behalf was a challenge-as to

the merits of Daniel Blum'!s "heart attack" as an explanation ,
of the delay in continuing with the renovation, and the'Hearer (
more gently questioned the merits in that regard in his finding

that the "heart attack" was not a Jjustifiable reason for the

deley. I find that the period of non-user was not unduly pro-
tracted, and that the circumstances surrounding the delsy, fol-
lowed by appellant's eagerly seeking to proceed with the renove-~ -
tion, may fairly and reasonably be considered extenuating,

I now quote from the opinion by Gaulkin; JeA.Duy in
Lubliner v. Paterson Board of Alcoholic Beverage Conirol, 59 N.J.

Tuper. 419 (1960) at p. 433:

"Appellants argue that the approval of the
transfer was illegal and erroneous because the Paterson
zoning ordinance prohiblts a tavern at this location.

It is not clear from the evidence that the ordinance

does so provide, but even if it does that does not make
the grant of the transfer improper or its approval by the
Pirector error. The issuance of a license or the grant of
& transfer does not permit the licensee to operate :
without complylng with all applicable statutes and or-
dinances, including zoning ordinances, bullding codes; -
health codes and the like, It may be that Hutchins will
need a variance or other relief before he can operate a
tavern at 39 Carroll Street, but he is not required to
obtain it before the grant of the transfer."

The Appéellate Division affirmed the grant of the license
transfer and 1ts decision was affirmed by the Supreme Court
(Iubliner v, Paterson Board of Alcoholic Beverage Control, 33
N.J. 428 (1960)), in which case the opinion {(at p. 435) by Judge
Jacobs, after remarking that the zoning contention had apparently
been abandoned, contained the following languaget

n#w# In dealing with that contention (re the zoning :
ordinance) the Appellate Division properly pointed out
that the grant of Mr, Hutchins! application would in
nowise permit him to operate in' contravention of any.
applicable zoning provisions; if he ever attempts to

SO opfrate,relief is readily availabled""(Underscoring
,added c e ‘ ’ -

_ I shall reverse respondent's denial of appellant's appli-
;cation for license renewal; but my reversal will be a qualified
one (cf, Saint Paul and Saint Philips Episcopal Church and
Lowenstein v. Newark and Cilio, Bulletin 993, Item 1).

Respondent shall grant sppellant's application for 1962~
63 license renewzl subject to the outcome of the -pending court
proceeding concerning Paragraph 5 of Section 10 of the zoning
ordinance, and subject to a completion-of-alterations specilal
condition. If the indicated paragraph of the zoning ordinance
is found valid or if the Court finds that in fact and in law
appellant abandoned the non-conforming use (see the concurring
opinion by Goldman, S.J.A.D., in Donoven v, Gabriel and Gruber,
57 N.J, Super. 542 (1959)), thereshall be no operation under a
license at the premlses now sought to be licensed. If the in-
dicated paragraph of the zoning ordinance is found invalid and
if the Court does not find that appellant -abandoned the non-
¢onforming use, appellant may (followlng issuance of a bullding
permit) proceed with renovation and alteratlons. If thereafter
renovation and alterations, although begun, shall not have been
duly completed prior to July 1, 1963, I suggest that respondent
amend its grant of the application for 1962~-63 license renewal
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- 80. &8 to make the 1962—63 license effective immediately for the o
purpose of permitting grant, conditionally, of application for ‘
‘1963 64 renewal

o Accordingly, it is, on’ this 18th day of. January 1963, gg?ﬁﬁ,
ORDERED that the action of respondent be and the same isﬂ,:li

hereby reversed ~and- respondent 1is hereby ordered and.directed R
to grant- appellant's application subJect to the conditions here-;g;i?
1nabove 1nd1cated.; S e -
| WILLIAM HOWE DAVIS BRI
DIRECTQR R
V‘fz;e APPELLATE DECISIONS = LDW'S LIQUGRS, INC. v. WEST NEW YORK. o

:Low's Liquors, Inc.,'

On Appeal

CONCLUSIDNS and DRDER }ff*

)
'"t' Appellant, g )
‘letsé;;f' . | N
)

| .Board of Commissioners of the
Town of: West New York, o

ReSpondent.

Theodore ‘f;j;Afﬁffyﬁ"“‘ 2y for: Appellant

rSamuel La ‘Hirschberg, 'by Alexa;ier A. AbraMSQn, ESQ.,uAttorney
, AR ", . RS "for Re :pondent,
'Silver & Smith, _Q;”f“ﬁ er;rEsq., Attorneys for - . o
' 6. 288 .Restaurant, & corporetion
Samuel Moskowitz, Esq., and Samuel “Davidson, Esqg, Attorneys for

Hudson»Bergen County- Retail Liquor Stores Association,

Obaector.
BY THE 'DIRECTOR:

The Hearer has filed the following Report hereins

‘ ~ "This is an: appeal ‘from’ the actioniof the respondent whereby .

it denied an application. for' transfer. of plenary retail consumption _
license C-41 from M & M:De jeatessen & Restaurant, a New Jersey corpora-
“tion, to appellant, and. frompremises:at 5609 Bergenline Avenue, West

‘New York, to premises atinét_ ergegﬁine Avenue, West New York.

"The- resolutlon of respondent denying the application, adopted
August 1, 1962, in 1ts pertinentxpar vreadsias’ followss

'WHEREAS, the” Board of Commissioners are of the opinion -
that the application:would-not:be: in the ‘best interest of
_-the Town of West New: York. R .

; 9N0W, THEREFORE, ‘BE: IT RESBLVED, that the application
for the 1961-1962° license has’ become moot and no action
‘is required in connection therewith, and

. 1BE 17 RESOLVED, that it. 1s hereby determined that it
18 to the best interests of:the Town of West New York that

. the sald application for the transfer:of the 1962-1963
Plenary Retall Consumption License be and the eame is
hereby denied LI :

- "In its petition of appeal the: appellant alleges that the
action of the respondent was erroneous ‘for: the following reesens' ’

1
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(a)

(b)
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(4)
(e)

(£)
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Appellant had complied with all the rules and regu-
lations of the Town of West New York applicable to
the transfer of plenary retail consumption licenses:

Appellant is fully qualified as a licensee;

The denial was not Jjustified under the laws of the
State of New Jersey, ordinances of the Town of West
New York, and regulations of the Division of Alecoholic
Beverage Control;

The denial was not justifled for the reason advanced
that the location to which transfer was sought was in
an area adequately served at present; .

The denial was invalid because the place of transfer
was directly across the street, approximately fifty
feet from the present location,

The denial was arbitrary, capricious and unreasonable

~and detrimental to the rights of appellant and the

intendingAtransferor M & M Delicatessen & Restaurant.

"In its answer the respondent admits the jurilsdictional .
allegations of the appeal and denies the substance of the allegations.
-In addition, it sets forth a Statement of the Grounds for its Action,

as follows:

(1)
(2

(3)

(4)

- (5)

()
(7
(8)

Respondent desires to prevent a concentration of
licenses in any ane particular area;

Appellant intends to use the license not for a tavern
but for the sale of package liguors for off-premises
consumption;

Respondent, after careful investigation and in the
exercise of its sound dlscretion, determined that the
area did not require a licensed premises 'embodying
all the characteristics of a package liquor store;!

Under Section 1 of an ordinance dated May 16, 1961,
appellant is not a proper applicant for 1icense. In
this paragraph of the Answer, as amended by counsel

‘for respondent at the hearing on the appeal de novo,
it was stated that the said ordinance specifies that‘

the limitation, in so far as distance is concerned,
applies only as to place-to-place transfers by the
holder of the license at that particular time and
hot from person to person and place to placej;

The operation contemplated by the proposed licensee
at the premises proposed would be 'contrary to the

‘best interest 6f the gublic health, welfare and
marals of the communi

The sald transfer was denied because of lack of off-
street parking facllities and the apprehension that
there would be an increase in traffic congestion,

Respondent exercised 1ts reasonable discretion;

Respondent acted in good falth and in the best
interests of the municipality.



PAGE 8 ~ BULLETIN 1497

- . "The hearing -on appeal was heard de nove pursuant to Rule.
6 of State Regulation No. 15, with full opportunity for counsel to pre-
sent testimony under oath and cross examine witnesses, ' Sidoroff et al,
V. Jersey City and Niebanck, Bulletin 1310, Item 1. ' S

"The esdentlal facts which are required for the dispositive
consideration of this appeal are as follows: The appellant seeks to
obtaln a transfer of the plenary retail consumption license presently
held by M & M Delicatessen & Restaurant for premises at 5609 Bergenline
Avenue to itself and for premises located directly across the street at
5600 Bergenline Avenue in the Town of West New York. The premises to
which the license is sought to be transferred are 225 feet from the
nearest existing licensed premises (Frank John Feibel, t/a Botta Wine
& Liquor Store, 5514 Bergenline Avenue) and 450 feet from licensed prem-
ises of Henry R. Eismeiler, t/a Harmony Hall Bar & Restaurant, 5501-03-
05 Bergenline Avenue. Thls is reflected in the survey and is stipu-
lated by counsel. The premises are thus within 750 feet, which 1s the
limitation imposed by the ordinance later mentioned hereln. : :

"According to the testimony of Irving Low (the president of
the corporate appellant), he plans to operate the premises in accord-.
ance and in compliance with the local ordinances and the Rules and
Regulations of thls Division. However, he has not crystalized plans
and specifications because he considers that making such final plans
and specifications would be premature prior to the action of respon-.
dent in granting the said person-to-person and place-to-place transfer.
He denied that he intends to operate a package goods store for the
purpose of selling package goods for off-premises consumption. The
license in question does not contain broad-package privileges.

n"Appellant produced one James R. Manalio (a licensed surveyor)
who testified with respect to the exact measurements and distances
between the particular locations, and a survey was introduced into
evidence reflecting such distances. He also testified with respect to
the location of other licensed premises in the general area, within
the statutory limitations.

A resident and a real estate expert also testified on be-
half of appellant with respect to the desirability of the proposed
location of the licensed premises,; the concentration of llicensed prem-
ises in the general area, the parking facilitles offered in the szid
area, and in support of the other allegatlions raised by the petition
herein. No witnesses were of fered on behalf of respondent.

: "The decisive and crucial issue carved out of the pleadings
and the considerable testimony presented herelin is as follows: Does |
the ordinance permit such single, combined person-to-person and place~
to-place transfer as sought by appellant? ' : :

"Respondent advocates that Section 1 of Ordinance No. 889'pro;
’scribes such action. ©Section 1 -of the ordinance, in so far as it
relates to the issue, reads:

tNo new license or transfers of exlsting Plenary
Retail Distribution Licenses, Plenary Retail Consumption
Licenses, or Limited Distribution Licenses for the sale of
alcoholic beverages shall hereafter be issued for or trans-
ferred to premises within 750 feet of premises for which a
Plenary Retall Distribution License, Plenary Retail Con-
sumption License or Limlted Distribution License for the
sale of alcohollc beverages 1ls outstanding, provided,
however, that this limitatlon shall not prevent the re-
newal or person to person transfer of a llcense. for premises
licensed when this Ordinance becomes effective. Nothing
herein contained shall be deemed to prevent transfer of a
license to within 250 feet of the premigses licensed at”the
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time of the adoption of this Ordinance.!

"The controlling question 1s whether, under the imperative
language of this ordinance, respondent has the authority to grant
such transfer or whether it is prohibited by the language thereof from
taking such.affirmative action. :

"In Willner's Liquors v. Jersey City, Bulletin 1332, Item 3,
the Director, after discussing the facts of that case, cited the opin-
ion of the then Director in Jersey City Retail Liouor Dealers! Associ-
atignlz. Jersey City and Dal Roth, Inc., Bulletin 976, Item /,
as followss : '

'Provisos and exceptions in an ordinance are to be
strictly construed and in keeping with the measure's
pr%ncipal purpose. N.J. State Board of Optometrists v.
5.5, Kresge Co., 113 N.J.L. 287 (Sup, Ct. 1934); modi-
fied in 115 N.J.L. 495 (E. & A. 1935); United States v.
Dickson, 15 Pet. 141, 59 Corpus Juris, ¥ 639 (2), notes
42, 43 and 44. Manifestly, the basic purpose of the
ordinance In question is to effect a stricture against
place-to-~place transfers (Finbar et al., v, Municipal Board
of Alcoholic Beverage Control of the City of Jersey City
and Commuters Bar, Inc., et al. Bulletin 917, Item 1) and
it would seem abundantly clear. that the main provision
and the exceptions therefrom relate to place-to-place
transfers only.

'For the reasons hereinabove set forth, I find that
#%¥% respondent Board either misinterpreted or disregarded
the terms of the ordinance which it was its duty to/ ob-
serve and that the transfer was granted in violation of
the ordinance., Its action granting the transfer will be
reversed, ¥#¢ 1 '

"The ordinance, in 1its operative language, 1s similar to
Section 4 of a Jersey City ordinance which was discussed by the court
in Dal Roth, Inc. v. Division of Alcoholic Beverage Control, 28 N.J.
Super. 246. In that case the Jersey City Municipal Board of Alcoholic
Beverage Control granted the application of Dal Roth, Inc. for a :
person-to-person and place-to-place transfer. of a plenary retail
consumption license from Joseph A, Davis, Recelver for Commuters Bar,
Inc., to the saild Dal Roth, Inc., and from 35 Enos Place to premises
at 9-B Journal Square Station Building, Jersey City. The ordinance =~
~there provided that no plenary retail distribution license, except
renewals and transfers from person to person, ,shall be granted for any
premises the entrance of which is within an area in a circle having a.
radius of 750 feet., In the event a licensee desires to transfer to
another premises, he shall be permitted to do so within 750 feet of
the premises wherein he 1s located at the time of said transfer.

"In Dal Roth, Inc. v. Division of Alcoholic Beverage Control,
supra, Judge Goldmann, in discussing Sectlon 4 of the Jersey City
ordinance; stated as follows: :

'"The clear and unequivocal language of the proviso
in section 4 of the ordinance permits of no other construc-
tion than that the benefit of the exception is limited to

- those licensees who, through no fault of their own, find
themselves in the predicament of being deprived of their
licenses 1f the 750-foot provision were mandatorily to be
controlling 1n all place-to-place transfers. The proviso
speaks of 'licensee? throughout. Dal Roth, Inc. was not
a licensee which had been compelled to vacate premises.
It was a mere applicant for a license, hoping to take ad-
vantage of the fact that the former licensee had gone-out
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of business, and it had no premises to vacate, it being
‘stipulated that it had never become a tenant or entered
Into pos session of the premises at 35 Enos Place.

‘ iThe judicial goal in the construction of ordi~"
.nances is the discovery and effectuation of the local
legislative intent, and in general this inquiry is gov-
erned by the same rules as apply to the interpretation
of statutes, Wright v. Vogt, 7 N.J. 1, 5 (1951). The
ordinance-was correctly interpreted by the Director of”
the Division of Alcoholic Beverage Control. The- Jersey
City board misapplied the provisions of section 4 of the
ordinance in granting the transfer in question.tx

'There seems to be no reason why; on the basis of
public policy, we should say that the escape clause should
not be limited to those licensees who themselves are forced
to vacate, There is no compelling consideration for giving
licensees so circumstanced the right to transfer the license
to. someone else who could then locate within the 500-foot
radius area of the vacated licensed premises. It seems en-
tirely reasonable to keep the door of the escape clause as
nearly shut as possible, If the licensee is forced to
vacate, the policy behind the ordinance and the law pur-
suant to which it was adopted will be relaxed to take care
of hils hardship, but if he is forced not only to vacate but
also to sell, no aid can be extended to him. This is not so
arbitrary a matter as to require us to hold the ordinance
unreasonable and therefore void; the law does not have to
undertake to provide for his 11cense. Restrictive liquor
regulations may, and ofttimes do, result in individual
“hardships. However; where larger socilal interests justify
a restrictive policy, private individual interests must
give way.!

- " WFur ther; 1t 1is apparent; in reading the clear and unequivo-
v cal language of Section 1 of the ordinance of the Town of West New York
that, like the exception in Section 4 of the Jersey City ordinance, it.
does not run in favor of an applicant for place-to-place transfer bhut
‘runs. only in favor of a licensee seeking transfer of his license to
within 250 feet of the premises licensed at the time of the adoption
of the said ordinance. ,

"Counsel for the respondent has energetically argued that this
ordinance must be read in conjunction with and as part of all other
ordinances of the Town of West New York relating to holders of such 1i-
censes. . However, no specific ordinances were specified nor was there
any attempt to show any relationship between this ordinance and other

. general ordinances. I do not belleve that this ordinance, with its

ad hoc-provisions relating to the specific situation herein considered,
1s affected by any other ordinance or ordinances. No satisfactory
evidence has beén produced, or demonstrated, to the contrary. There-
fore, the reason assigned by respondent in its resolution of August 1,
»1962, denying ‘the appellantis application for transfer was irrelevant
although it manifested the bona fide of the action of respondent.

" "The law is well settled that, when a commission, board body
or person is authorized by ordinance passed under a delegation of legis~-
lative authority to grant or deny a license or permit, the grant or
denlal (or transfer) must be in conformity with the terms of the ordi-
nance authorizing such grant or denial. Tube Bar, Inc. v. Commuters
Bar, Inc., 18 N, J. Super. 3513 9 McQuillin, Municipal Corperations
- (3d. ed.1950) sec, 26.73; Bohan v, Weehawken, 65 N.J.L. 490. DNor can
such commission, board, body or person set aside, disregard or suspend
the terms of the ordlnance except in some manner prescribed by law.
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Public Service: Railway Co. v. Hackensack Imp, Com. 6 N J. Misc. 15,
62 C.JeS., Municipal Corpordtions,'sec. 439.

NI, is elementary that any administrative effort to accom—- . -
modate an individual licensee must be accomplished within the frame-
work of existing legislation construed in terms of the overriding :
public policy. See Dal Roth, Inc. V. Division of Alcoholic Beverage .
~Control, supra. . - , _ , ‘

"As a further corollary of this rule, it has beenﬂwell estab-
lished that an issuing authority may not issue or transfer a license
4in violation 6f the terms of a Jocal regulation._.Monroe Tavern, Inc.
v. Elizabeth and Stadeck, Bulletin 994, Item 4; Echo v. Ellzabeth,
Bulletin 1131, Ttem 2; Bachman V.. Town of Philligsburg, 68 N. J.L. 552.‘

NA- factual converse to the. matter sub . 1udice was most recently
_oonsidered in Essex County Retail Liguor Stores Association v. Newark

et als., App, Div., decided Nov. 2, 1962; not yet officlally reported;

reprinted in Bulletin 1484, Item 1.' That was an appeal from an order
of the Director of the Division affirming two transfer orders issued
by the ABC Board of Newark: 'The holder of & retall consumption 1i-

cense obtained a place-to-place transfer of his license and, shortly -
thereafter, the respondent Home Liquors applied for and obtained a :
person—to-person transfer to it of ‘the said license at the new premises.

"The pertinent ordinance of the City of Newark was similar to
the one considered herein. The court, in affirming. the Director's
_ action, distinguished this case from Dal Roth, supra, and Willner's
- Ligquors v, Jersey City, supra. It pointed out that those cases in-:
volved (as in the ‘instant matter) a single, combined application,not
by the licensee but by’ the proposed transferee for a place-to-place
and person-to-person transfer of a plenary retail consumption license
under the Jersey City ordinance which forbade the granting of the.
transfer of a plenary retall consumption license to any premises whose-
entrance was within 750 feet of the entrance to an existing licensed
premises, but permitted an exception in the case of an existing 1li-
censee seeking a transfer who was compelled to vacate far reasons not
oaused by an.action,on ‘his part. “Said- the court° : :

'***intent (of the ordinance) must be found in .
“the language used: See Brundage v. Randolph Tp., “
54 NeJ. Super. 384, 396 (App. Div. 1959), affirmed
. on opinion 30 N J. 555 (1959); Wright v. Vogt, '
L7 N.J. 5-6 (1951). Ordinances are to recelve a
reasonabie construction and application, to serve -
the apparent legislative purpose. We will not de-
part from thé plain meaning of language which is
free of ambiguity, for an ordinance must be construed
according to the ordinary meaning of its words and.
phrases. These are to be taken. in their ordinary -
or popular sense, unless- {t plainly appears that they:
are used in a different sense. Sexton v, Bates,
17 N.J.-Super. 246, 253 et seq. (Law Div. 1951},
‘affirmed on opinion below, 21 N.J. Super. 329
éApp.\Div. 1952); 6 McQuillin, Municipal Corg_rations
3rd ed. 1949), sec. 20. 47, D 114, of.. |
VR.S Lal-1, 3y - .

' "Thus the reSpondent under the terms of this. ordinance, de-
cided ‘In its wisdom that only a place-to-place transfer, and not a
‘person-to-person and place-to-place transfer, within the area limited
by said ordinance could be legally granted. The reasons behind the
adoption of such ordinance. are many. The primary one may be, as it
was in the Jersey Clty ordinance, that concern for the licensee in -
.hardship cases may require Specialtconsideration. Within the legis~
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lative power of a local ilssulng authority, it has the authorit*
1limit licenses or, by proper regulation, to refuse to issue &n
‘censes at all., The public policy behind R.S. 33:1-40, which: ;pe
a governing body, by ordinance, to 1limit the number of liquor oiitlets
in a community, supports an ordinance which would provide for. place—
to-place transfer and prohibit place-to-place and person—to~pvrson
transfer; and it may also provide for an ordinance which cont',ns?an
escape clause limited to those licensees who themselves are for
vacate. .

"The action of respondent in denying the application of appel-
lant for a transfer was proper, although not for the redsons assigned
in the effective resolution. ©Since the dispositive issue has been
identified and determined, it is unnecessary to disciiss the other mat-
ters raised 1n the pleadings.

"It is, therefore, my recommendation that an order be entered
herein affirming the actlon of respondent and: dismissing the appeala""»

Pursuant to Rule. 14, ‘State Regulation No. 15, the attorney
for appellant filed written éxceptions to the Hearer's Report. There-
. after the attorneys presented oral argument before me in this matter.

Having carefully considered the entire record and the oral
argument in this appeal, I agree with the Hearer's recommendation.
With reservations as to its absoluteness, I agree with the conclusion
of the Hearer regarding the operation and effect of the ordinance; and
I agree, also, on the point that the dispositlve iesue in thils appeal
de novo has ta do with the ordinance.

: It is well to point out, in passing, that my decision in
O!'Bertz v. Perth Amboy, Bulletin 1011, Item 1, cited for appellant,
is not in point. In that case the application,was for place—to-place
transfer, only.,

Admittedly, the languwage of the exception in the last sentence
of Section 1 of the hereinabove-quoted West New York distance-between-
premises ordinance is not as explicit on the crucial peoint (that the
exception shall run only in favor of place-to-place transfer and not in
favor of person-to-person and place-to-place transfer) as the exception
in the Jersey City ordinance and in the Newark ordinance, copies of
which ordinances were presented during oral argument before me. The
Jersey City ordinance sets forth that the exception applies to "said
licensee" and the Newark ordinance:uses the words "the same licensee
only", and "that such transfer shall be made in. good.faith and shall
inure solely for the benefit of the same licensee." I cannot, however,
find that respondent?s construction of its ordinance 1s improper,
indeed, such construction appears to be altogether sound and logical.
The ordinance excepts from the major 750 feet provision Tenewals and
transfers from "person to person".: Manifestly, the primary and basic
purpose of the measure 1s in restriction of place-to-place transfers,
but the construction that the 250 feet exception applied remedially .
to place-to-place "hardship" situations 1s in no way inconsistent with
the other.provisions of the local regulation. The language of the 250
feet exception may not be as "clear and unequivocal" as the pertinent
“language of the Jersey City ordinance, but striking those words the
hereinabove-quoted commentary by Judge Goldmariin Dal Roth, Inc. V.
Division of-Alcoholic Beverage Control might Ieadily and eloquently
be applied in commenting upon the instant ordinance.-

© I find that under respondent's reasonable construction of
the ordinance the denial of appellant’s application was proper and
lawful and imperative.
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Aecordingly, it is;, on this 15th day of January, 1963,

ORDERED that the action of respondent Board be affirmed,
and that the appeal herein be and the same 1s hereby dismissedo

- WILLIAM HOWE DAVIS
: DIRECTOR

o o - }
3. APPELLATE DECISIONS - PACKARD-BAMBERGER & CO., INC. V. OAKLAND.,

Packsrd-Bamberger & Co., Inc., )

‘ " Appellant, . )
V. o )
Borough Council of the Borough ) On Appeal
of Oakland :
) CONCLUSIONS and ORDER

Respondenta .

ma o @m mo  em am s o mm e mw eem  wm  ael e o e

Daniel Amster,'Esqog Aftorney for Appellant
. Nathan Bernstein, Esq., Attorney for Respondent
Samuel Moskowi'tz9 Esqa» Attorney for Obaectors

BY THE .DIRECTORs.
' The Hearer has filed the following Report hereins

~ "This is an appeal from the action of respondent whereby it
denied an application for a person-to-person transfer to appellant
of plenary retail consumption license C-7 for the current licensing
period for premises 23 Doty Road, Oakland.

"The petition filed 'by appellant sets forth as ground for
reversal of respondent's action that:

. The action of the respondent was erroneous in that:
The "beneficial® interest of the Appellant, was actually
- and in reality acquired prior to the adoption of the
.~ "Assembly Bill 415 when the Applicant and Appellant filed
. with the Borough of Oakland evidence of its having con-
~ .tracted for the purchase of the interests of the Pleasure-
.. land, a New Jersey Corporation, in license No., C-7. By
“f;virtue‘of said contract, the applicant, Appellant, became the
. equitable owner of the interests of Pleasureland in said License,
"~ .thus acquiring "a beneficial" interest therein prior to the
" "adoption of the said Bill, vhich is excepted from the provisions
"‘thereof by virtue of the provisions of paragraph 1 thereof. !

"The. appeal herein was submitted by the parties thereto on the‘,
following Agreed Statement of Factss ,

_ iI0n or about July 20th, 1962, the appellant Packard-
Bamberger & Co., Inc., filed an application with the de-
.fendant, the Mayor and Council of the Borough of Oakland,
a Municipal Corporation for the transfer of Liquor License
No., C-7, issued to Pleasureland, a New Jersey Corporation,
for premises at 23 Doty Road, Oakland, New Jersey. DNotice
and Advertisement of sald application was duly published
- on July 26th and again on August 2nd in the Oakland .
“Bulletin, a local legal newspaper published and distributed
in the Borough of Oakland. This application was first con-

sidered by the Mayor and Council on August 7th, 1962, but
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the said Mayor and Council not being certﬁin as to. the o
‘effect of Assembly Bill No. 415 on this application, which’
had been adopted by the Legislature of the State of New .
Jersey and signed into law by the Governor on August 3rd, '’
1962 decided to hold the matter in abeyance until its next
meeting to be held August 14th, 1962, when a decislon might”
be received from the Attorney General's office as . to the
effect of the same on this application, It being understood-. ..
that the applicant was the holder of two or more liguor
licenses in the State of New Jersey. The matter was carried
until August 14th, 1962, but the Mayor and Council, or its
attorney still not having received any information from the.
Attorney General's offlce, the matter was again carried
until the next regular meeting of the Mayor and Council of
the Borough of 0Oakland, held on September 4th, 1962. At
the meeting of the Mayor and. Councll of the Borough of
Oakland, held on September -4th, 1962 the Mayor and Council.
was again requested to hold the matter in abeyance until 1t
or its attorney received a decision from the Attorney
General's office in view of the fact that one still had not
been received. The matter was nevertheless disposed of by
"the Mayor and Council on the theory advanced by the Borough

Attorney, who was requested to give his opinion as to the

- effect of Assembly Bill A415 on the application of the
Appellant, Packard-Bamberger & Co., Inc. It was the opinion
of the Borough Attorney that the applicant had not acquired
an interest prior to,the Governor's signing of Assembly

- Bi1l A 415 and that the Mayor and Council should therefore
deny the application. The same was then duly denied by the
said Mayor and Council.

"The pertinent section of Assembly No. 415 (Chapter 152 of
the Laws of '1962) reads as follows:

R 'l On and after the effective date of this act no
« person, as the same is defined in section 33:1-1 of the

Revised Statutes, shall, except as hereinafter provided,
acquire a beneficial: Interest in more than a total of 2
alcoholic beverage retall licenses, but nothing herein
shall require any such person who has, on the effective
date of this act, such interest in more than 2 such licenses
to surrender, dispose of, or release his interest in any such
11cense or licenses.! .

"The term 'person’ is defined and shall be deemed to include
Tcorporation’ pursuant to: R.S. 33:1-1(r).

, "Appellant, presently the holder of more than two alcoholic
beverage retail licenses, contends that, because it had entered into
a contract for transfer of the license and had filed an application-
for said transfer with respondent prior to the effective-date of the
law, it had ac%uired "a beneficial interest' in the license by reason -
of which the statute would not be applicable to its transfer to
appellant.

"In Voight Ve Board of Excise Comm1351oners of the City of
Newark 59 N.J.L. 358, 360, Justice Gummere, speaking “for- the Supreme
Court sald:

—

1##A license is in no sense property. It is avmere
temporary permit to do what otherwlse would be illegal,
lssued in the exercise of the police power,i#!?
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See also Takacs v. Horvath, 3 N.J. Super. 433; In re Schneider, 12
N.Je Supero 44-90 ’ i . .

"In order for appellant to have acquired a beneficial
interest in the license in question, approval by the local issuing
authorlty of the application for transfer would have been required.
However, before respondent considered the application for transfer,
the statute prohibiting a person from acquiring a beneficial inu@rw
est in more than a total of two a2lcoholic beverage retail licenses
had become effective.

"In Socony-Vacuum 0il Co. v, Mt. Holly Twp., 135 N. J. L.
112, 117, Justice Perskie, speaking for the New Jersey Supreme
Ccm.r’t‘9 stated:

t#tkthere can no longer be any question as of the time
when the status of the applicable law controls. It is :
neither the status of the law prevailing at the time of the
application for the permit nor the status of the law pre-
valling at the time of the application or allowance of the
‘rule to show cause. It is the status of the law prevalling
at the time of the decision by the court that is controlling.'?!

Vide DePadova Ve Little Falls, Bulletin 770, Item 9.

, "Under the circumstances appearing herein, the respondent
could not approve the transfer of the license to appellant as such
action would have been contrary to the existing statute. Chapter

152 of the Laws of 1962. Thus it. is recommended that an order be

entered affirming the actlion of respondent in denying the transfer
sought herein and dismissing the appeal.”

' Pursuant to Rule 14 of State Regulation No. 15, exceptions
to the Hearer's Report were filed with me by the attorney for the
appellant,

I have carefully considered the entire record herein, the
Hearer's Report and the brief filed by the attorney for the appellant
Which'was referred to in his exceptions to the Hearer's Report.

“The operative facts giving rise to this appeal are as followss
On or about July 20, 1962, appellant filed an applicatlon with the
respondent Borough Council of the Borough of Oakland for the transfer
of plenary retail consumption license C-7 issued to Pleasureland, a .
New Jersey corporation, for premises 23 Doty Road, Oakland. No ques—i
tion has been raised as to the validity of the notlce and advertisement
of said application and the same was duly published on July 26 and
August 2 in the "Oakland Bulletin®, a local newspaper published and
distributed in the Borough of Oakland. '

On August 3, 1962, Assembly Bill No. 415 was signed by the
GCovernor and became effective on that datea

: Admittedly the appellant, on September 4, 19629 was already
the holder of two alcoholic beverage retail licenses. On. that date
the Borough Council of the Borough of Oakland denied the transfer of
License C-7 on the ground that Assembly B1ll No. 415 prohibited the
transfer of this license since the appellant was already: the holder
of at least two alcoholic beverage retail licenses.

At the time the within appllication for transfer was pre-
sented to the Mayor and Council of the Borough of Oskland, Assembly
Bill No. 415 represented the law of this State. The applicable
section of that stztute has been referred to in the Hearer's Report
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As the Hmarer noted, the Mayor and Council of the Borough of Oakland
were obligated to apply to the transfer before them the law in effegt
at that time. Therefore, no valid transfer of license C-7 could: “have
been made by that issujng authority. R
At
L I also note that the agreement between Pleasureland and@the

appellant ‘which was atteched to appellantis brief, provides that’ thé
same shall be null and void in the event the municipal authorities
or the Division of Alcoholic Control or the courts of this State.do-
not permit the transfer of the subject license. Hence, by virtug: ‘of .
the terms of the contract itself, appellant obtained no interest whatso-
ever in license C~7 for the entlre contract is conditioned upon a
valid transfer of that license.,

Notwithstanding that in this case there was, by the terms of
the agreement, no interest in the alcoholic beverage license, 1t is
unnecessary to include that observation in this determination for it
has long been the law of this State that a license is in no sense
property but is merely a temporary permit to do what would otherwilse
be illegal. Voight v. The Board of Exclse Commissioners of the City
of Newark, 59 N.J.L.358; In re Schneider, 12 N.J. Super. 449; Takacs
v, Horvath, 3 N.J. Super. 433,

- For the reasons herein expressed, it is; on this 18th day of
January 1963,

ORDERED tha% the action of the respondent be and the same is
hereby affirmed, and the appeal herein be and the same is hereby
dismissed.

WILLIAM HOWE DAVIS
DIRECTOR

4. DIRECTOR OF DIVISION - DESIGNATION OF ACTING DIRECTOR.
To the Staff:

Effective Monday, January 21, 1963, I am going on
leave of absence for an Indefinite period

Effective the same date, Deputy Director Emerson
A. Tschupp is designated as Acting Director during my absence,
pursuant te R.S. 33:1-35.

WILLIAM HOWE DAVIS
Dated: January 18, 1963 | DIRECTOR

5. STATE LICENSES - ﬁEW’APPLICATIONS FILED.

Penn Beverage Comnanyg Inc., Room #1, 1113 Boardwalk, Atlantic City,

New Jersey
Application filed March 1, 1963 for place-to-place transfer of
Additional Salesroom License AW-32, issued pursuant to Limited Wholesale
License WL-29, to include additional space at Washington Highway,
Route‘24 and Hensfoot Road, Lopatcong Township, N. J.

Carlsberg Agency, Inc., 104 East 40th Street, New York, N. Y.
Applicatiocn filed Maroh 5, 1963 for Limited Wholesale License.

Fastern Brewing Corporation, 332-40 & 329 No. Washington St.,

Hammonton, N. J.
Application f1led March 6, 1963 for Limited Brewerylicense.

{ﬁ}%{y/

New Jersey Stale bibrary

Acting Direotor



