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STATEi OF NEW JERSEY 
Department of La.w and Publtc Safety 

DIVISION OF ALCOHOLIC BEVEHAGE CONTROI, 
1100 Raymond·Blvdo Newark 2, N~ Jo 

BULLETIN 11+97 MARCH8, 1963 

l. . APPELLATE DECISIONS - LETHE, INC1i v e ·HARRINGTON PARK@ 

Lethe, Inc8, 

Appellant, 
v. 

) 

) On Appeal 

-) CONCLUSIONS and ORDER. 
Mayor and Council of the 
Borough of Harrington Park, ) 

Respondent~ ) 

Major & Major, Esqs., by James Ae _Major, Esq., Attorneys for 
Appellant 

Walter W~ Gehringer, Esqo, Attorney for Respondent~ 

BY THE DIRECTOR: 

The Hearer ·has filed the following Report herein: 

"This is an appeal from the action of respondent which.by 
resolution dated July, 16, 1962, denied appellant's application for 
renewal of its plenary retail consumption license C-1 for .the 
1962-63 license year for premises located at 12 Tappan Ro~d, 
Harrington Park$ 

"Upon the filing of the appeal the Director entered an 
order on August 10, 1962, extending the term of the license until 
further order herein. 

"Appellant in its· petition of appeal sets forth the- fol­
lowing stated reasons for respondent's action: 

'That the building on the premises at 12 Tappan Road in 
which the license is requested to be operated has been 
abandoned for more than a year and during this period and 
at present has been and is in such state of repair that 
it cannot be operated for the purpose intended.' 

and alleges therein that respondent's action was erroneous in that: 

'(A) There has been no such abandonment as set forth in 
the resolution. 

(B) No hearing was afforded to the appellant on the ground. 
of the alleged abandonment and no notice was given 
appellant that such a ground was in fact asserted. 

(C) The Mayor and Council were in fact advised that the 
appellant contemplated extensive renovation of the 
building at 12 Tappan Road and this advice was re­
ceived by the Mayor and Council prior to the action 
herein c~allengedu · 

(D) No testimony was taken before the Mayor and Council on 
which to predicate any finding of a·bandonmentQ o 

"The undisputed facts herein show that 12 Tappan Road, 
Harrington Park,. is in a residentlal zone as a non-conforming use 
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and consists of approximately six acres of land upon which a fifty­
year-old build;tng stands and ·th.at the premises have been licensed 
fo;r about thir-ty .... five years!) On June 9~ 1960, ·the license held by 
Harrington M~yfair ·Corporation was transferred to Harrington. Inn;:· 
Inc., the principal stockholders of which were Daniel D~ Blum " · .... 
(president and· majort·ty. stockholder of ,,appellant corpo·r·ation her.e~: . 
in) and Robert O 1Connore In July 1960 the license was .r.enewed .. 
for the 1960-61 lie ense year and Harrington Inn; Inc. applied. for·' 
and was· granted a. building pe.rmi t to make extensive alterations 
to the buildingf) In December 1960 11 after expending about $5,000 
on the alterations·,· Harrington Inn,, IncQ became insolvent~ A .. · 

· receiver W
1

as. appoiri"ted and the license was extended to him .on. . 
March 27,. 196L~ On June 19s 1961, the license was transferred to. 
appellant Lethe, Inca and· thereafter appellant's application for 
renewal of the li.cense for the 1961-62 .license year was granted· · 
by respondent •. No·business has been conducted on the licensed 
premises ·since June 9;; 1960s· ,, 

·nsection 10, paro 5., of the Zoning Ordinance of the . 
Bo~ough _of Harrington Park reads as follows~ 

. 'Abandonment.; Whenever a non-conforming. use has been·. ·' 
discontinued for a period of one year, such use shall not 
thereafter be reestablished and any future use shall be in· 

. conformity with the provisions of .this ordinance('' :. .. 
I 

''When appellant filed
1 

application for renewal of 'its 11-". 
cense for the 1962-=63 license year, respondent denied the·appll.ca­
tion for . the stated reasons as he'!~einabove set forth in appellant's-,., 
peti.tion ·of appeal o 

. "Daniel· Blum, appearing on behalf of appella·nt, testified -
that he· is pres_ident of appellant corporation which was formed in· 
1957 or- 19?8; that :at the time the license was transferred to it·--.·· 
1appellant had a right of possession under a lease from. the· owne~s; ,,. 
that.at the .time appellant sought a renewal of the license for.the 
·1961~62 license year the Mayor.· arid Coun.cil asked him what· he. in-·:.' . 

.. t.ended ·to do with the property and that he informed them .. that-:,he: ·: 
had had a heart-attack on February 1, 1961, and that, as soon as·· 
his health allowed him to and he was given the okay by his 
physician, he· intended .to put the place. in good repair and.ru~. 
a much finer place. than .had the prior licensed operator of the 
premises; that reppondent renewed the license and thereafter he 
had a firm of architects prepare a rendering of a proposed new · 
building (Swiss-Chalet. type); that in May 1962 ~e saw_ Mr. · . 

· Quantmeyer (the building. inspector) who, refer.ring to some.· rules 
and regulations pertain~ng to abandonment, 'made. suggestions as 
to.procedures I would have to go through in order to do any con~ 
struction3 including going to .the County Board· or Heal th and· 

/ . getting approval and various permits. ' He further testified · 
that on August 23p 1961~ appellan·t entered into an agreement· 
wt th Brady Kemper Greer and Beulah Ce Greer to purchase the 
property· .in questi.on for the stun of $30 1 000; that the corpora­
tion thereafter too~{ title to the property; that, if the'· license 
is renewe~ for. the-1962~63 license year, he intends 1to get the 
place in proper repair, properly furnished and operate it;' that 
'I have actually, as of: this date (September 7, 1962) submitted . 
actual plans, ·signed a.nd stamped and sealed by Par.sons and John,:'· · .. 
architects;. and that he anticipates spending about $35,000 to make 
the premises available for license purposeso 

vrFred Quantmeyer, appearing on behalf of respondent, tes­
tified that he is the building lnspector for the Borough of Har­
rington Park; that on July 8, 1960, he ~ranted an application for 
a building permit to Harrington Inn, Inc. to make Hlterations and 
repairs; that shortly thereafter construction work was started 
and continued until December 1960 when it was terminated without 
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being completed; that no further alterations or repairs have been 
made since tha.t time; that· prior to July .1, 1962, Mr.· Blum spoke 
tq him concerning alterations and repairs which he desi:r,ed to 
malce; that ~e informed Mr .. Blum 'that it's impossible to do it 
because his. business had been discontinued more than a year;~ . 
that he appeared before the Mayor and Council on July 16, 1962, 
when they considered appellant's application for renewal and 
told them that he had informed Mr~ Blum that the repairs ang 
alterations could not be made because of the provisions of the . 
zoning· ordinance; that in August 1962 appellant filed a formal 
application for a permit to alter and repair the premises in 
question and that he refused to issue the permit on the ground 
that no business had been"conducted on the premises for a 
period of one year. · 

/ "He further testif'ied that, prior to the transfer of the 
license to Harrington Inn, I.pee, the condition of the building 
was such that a business could be run there and that the· present 
disrepair of ·che building was due to the incompleted renovations 
made by .that.corporation. 

"Appellant •s attorneys have submitted a brief in which 
they contend that R~S. Title 33 does.not confer any authority on 
an issuing authority to deny a lic~nse on the ground asserted by 
respondent, viz., 'the alleged discontinuance of a non-conforming· 
use and*** the so~called state of disrepair.• They further con­
tend that 'the section of the ordinance on which the municipality 
relies is illegal and void, ' citing numerous cases of this and 
other jurisdictions in substantiation thereof. 

nRespecting the first contention, it appears that the· rea­
sons embodied in respondent's resolution do not state that appel­
lant's application was denied because a non-conforming use was dis­
continuedl) The word 'abandoned' appearing therein connotes a non-. 
user of the license. The primary responsibility of determining . 
whether premises are suitable for a retail license rests with the 
local issuing authority (R.S. 33:1-24 and Monroe Tavern, Inc. v. 
Elizabeth and Higgins, Bulletin 1022, Item 3), as does the question 
of non-user of the license. Re Tarantola, Bulletin 570, Item 5. · 
In the Ta~rantola case Commissioner Driscoll said: 

aso far as the State Alcoholic Beverage Law and 
Regulations are concerned, discontinuance of business during 
the license term does not affect the existence or validity of 
the license during the term; nor would non-user ·or itself 
prevent renewal for the license year -1943-44 (assuming, in the 
case .of a renewal, that premises exist and are approved).. ··This 
is not" to say that an applicant whose premises are closed and 
are not. to be operated for the purposes of the licensed business 
has a nright" to obtain a renewaL. A local issuing authority 
might decide to refuse to issue the renewal on the ground that 
lie ens es are issue<J. for outlets to be used to serve the public 
convenience and necessity~- that it is.against publi9 policy 
to issue a license for closed premises not to be used.for pur-

:.poses of th.e license applied forl) In other words, the question 
in the first instance must be decided by the local issuing 
authority o t 

See also Prickett v. Southampton, ,Bulletin 1484, Item 2. 

. "With respect to the second contention, it has· heretofore· 
been established that the validity of a zoning ordinance can be 
determined only by a civil court 9f competent jurisdiction and 

cannot be determined in these proceedings. Matthews et alse v. 
q~rang.fL.§..t alo, Bulletin 936, Item 9. Since a local issuing author­
Ity is not required to conduct a hearing as a requisite to denial 
of a new or renewed license (Lipm~.n v.! __ J'ipwarlf., Bull<3tin .356, Item 6; 
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.N.91:~9Jl.t .. Iu~~.)~Qwark, Bulletin 114. 8.1' Item 2 ~ Rule 8 of Sta t~/·T 
Regulation No 0 2) $ appellant w s allegations (BJ and (D) have no,_, 
mer j_ t ~ ·~:.ffd: 

"Considering all the facts and clrcumstances appearintf:' 
.herein, I find that the photographs in evidence show that the·. 
building sought to be· licensed is presently in such a state o(,-,,,y 
disrepair that it cannot be used for license purposes and thq.tu-' 
the testimony shows th.at it has been in that condition for _ove:r 
a yea.re I further find that, ,when appellant· applied for a re~ 
nowal of' its license fo.r 1961-62, respondent granted it upon 
being assured that the building would be p~t. in good repair ancr·­
the business operated in a finer manner than· had the previous 
operator of the premiseso Yet nothing wa.s done thereafter· 1n 
fulfillment of the assuranceso I further find that the unduly 
protracted non-user of the license does violence to the para-
molipt principle underlying the issuance of licenses, to wf.t, 
tha.t lie enses shall be issued, only in the interest of the .public 
necessity and convenience@ I further find that the uncorroborated. 
testimony of Mr., Glum1 tha.t he had a heart attack on February 1, 
1961~ is hot ? justifiable reason why appellant corporation could 
not .have completed the repairs a.nd alte~at+ons left unfinished 
by its predecessor; and I furthe.r "find· that there is nothi~g in 
the evidence to indicate that respondent Mayor and Council wer·e 
improperly motivated~ 

H:t conclude, therefor.€, that appeliant has failed to sµs~ 
tain 'the. burden imposed upon it of establishing that respondent •s 
action was erroneous~ and I recommend the.t an order be entered 
affirming the action of respondent Mayor and Council in denying 
appellant's application for renewal of the license for the 1962-
6.3 license year, and that the appeal h~rein be dismissede '' 

Pursua.~nt to Rule 149 State· Regulation Nao 15, the· attorney· 
for appellant filed written exceptions to the Hearer~s Reporte 
Thereafter .the a~torneys presen.ted oral argume,nt before me in thts. 
m·a.'ttero At the oral argument, the at~orney for appellant advtseq 
that a separate action for determination of the validity or in..,. 
'Val:1.dity of Paragraph 5·or Section 10 of the zoning orO.inapce was 
then .in the Court~ · · · 

Having · carefulJ..y considered the entire record and· th~ oral:. 
argument in this appeal, I disagree with the Hearer's recommenda-
tion~ · 

An applioat~on fo=r license renewal fo:r premises not suitable 
tor operation may properly and la.wfully be granted subject to a 

.. co~pletfon-of-re~ovation or completion-of-e.lterations spectai con--
. d:f.-tiop: .(Rf:>'S~ 33 :l-32) e · . . ·. . 

, The circumstances in the instant appeal are far different: 
. from those in j?rickett v.~ Southampton, supra (Bulletin 1481~,. IteIµ 
2) · a.nd in Hall Ve' Mte Ephraj.m, Bulletin 786, Item 2$. cited therein, 
and in Re Smith, Bulletin 784~· Item 5, also cited therein. In the 
Prickej;t case th.e period of non-user was more· 'than six year and 
the evidence showed clearly th~t the last application for renewal 
was made not with any intention of operating under the license but. 
solely to keep the license ali~e so as to permit person-to-person 
and ple.ce-to-place transfero In the Hall case there was no con­
vincing evidence adduced in explanation and justification of the 
non-user, and the evidence indica;ted that there was no intention 
of opera.ting at the premises sought to be licensed"' In the Smith· 
case there was a complete lack ·of bo~a fide.§., with ·six years of 
.non-user a.nd with the intEmtion to n sell vi the license and never 
·to operate under j~ tt> 



BULLETIN .14.97 PAGE 5e 

Advanced in respondent• s .behalf was a challenge ·,-as to 
the merits of Daniel Blum's "heart attack" as an explanation 
of the dela:( in continuing with t·he renovation., and the'/Hearer t 
more gently questioned the mer~ts ~h ~~at regard in his finding 
that the "heart attack'' was not. a justifiable rea~on for the · 
dela.yo I find that t!ie period of non-user was not unduly pro.­
tracted, and ~hat the circums_ta_nces surrounding the delay,· fol­
lpwed by appel:t,ant 1 s eagerly .. see~ing to pro.ceed with the' renovf1-
tion, may fairly and reasonably. b'e ~,considered· extenuating. · 

I ·now quo.te from the opinion by Gaulk:t.n, J.A.D. 1 in 
Lubliner _ v. ·pa terson Board of Alcoholic Beverage CQntrol.; 59 N. J. 
"Super. 2119 (1960) at p* 4J3: · -- · · · _ · 

HAppe+lants argue that the approval of the 
transfer was illegal. and .erroneous· because· the Paterson 
zoning ordinance prohibits a tavern at this location.· 
It is not clear from the evidence thatthe ordinance 
does so provide, but even if it does that does not make 
the grant of the transfer improper or its approval by the 
Director error. The issuance or a license or the grant of 
a. transfer does not permit the licensee to operate 
without ·complying with all applicable statutes and or­
dinances; including zoning ordinances, buildi,ng code$; .· 
health codes and the like~ It may be that Hutchins will 
need a variance or other relief before he can operate a 
tavern at 39 Carroll Stre.et, but he is not required to· 
obtain it before the grant of the transfero" 

The Appellate Division affirmed the grant of the license 
transfer and its decision was affirmed by the Supreme Court 
(Lubliner v. Paterson Board of Alcoholic Bevera e Control, 3.3 
NoJ. 428 1960 · , in which case the opinion a.t P• 4.35 by Judge 
Jacobs, after remarking that ·the zoning· contention had appar·ently 
been abandoned, contained the following·1anguage: 

~'*** In dealing with that contention (re the zoning 
ordinance) the Appellate Division properly pointed out 
that the grant of Mr" Hutchins' application would in 
nowise permit him to operate in: contravention of-any 
§pplicable zoning provisions; if he ever attempts to 
so operate, ·relief is readily available~''. (Underscoring 
added) · - - · · · : -. · -· · · · · · · 

I ... '· ' .- ' ' 

I shal--1 reverse respondent•s·denial of appellant's appli­
.) cation for license renewal, but my reversa1 will ·be a· qualified 
one (cf. Saint Paul and Saint Phili s E isco al Church and 
Lowensteln v. Newark and Cilio» Bulletin- .993, ·Item .1 -. 

Respondent shali grant ~ppellant's application for 1962-
63 license renewal subject. to .the outcome of the --pending court 
proceeding concerning Paragraph 5 of Section 10 of the zoning 
ordinance, and subject to a completion-of-alte~ations special 
conditj_ona If the indicated paragraph of the zoning ordinance 
is found ·valid or if the Court finds that in fact and in law 
appellant abandoned the non-conforming use (see the concurring 
opinion by Goldman, S~J~AoDe, in QQ!!Qvan-vo Gabriel and Gruber,· 
57 NcJ. Super. 54,2 (1959))2) the~shall be no operation under a 
license at the premises now-sought to be libensed" If the in­
dicated paragraph of the zoning.ordinance is found invalid and 
if the Court does not find th~1t ~ppellant ·abandoned the. non­
conforming use, appellant-may .(following issuance of a building 

. permit) proceed with renovation and al teration.s. If thereafter. 
renovation and alterations, although begun, shall not have been 
duly completed prior to July 1,: .1963, I~ sugg_est that re~pond~nt 
amend its grant of the applic~tion for 19~2-63 license renewal 
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so: .a$ to ,make the~ '1962..:63 ".: lic·ens·e effective.'' imntediat~ly .. for .. the . 
_pprpose of. :per;m:ttting- g~~-t-.;.econditionally,· or application tor· 
·19_63-64 renewal.. _·. . . . :· ·. .. . ·. . · . . · ··. 

· _J\:ccordingi.y,. it ::t~1·-.on·thts'.:l8t.h:'day·or. January ·19_6.31 
- \ . . -

.· . ·.· · .. ORPEREtL·that ·the·'. .. actlon. c;)f';.: ~espondeht be and ·the .. s~me . is: 
hereby rev.~rsed,. ·.-and: t.~·~'P9ild,,nt' is:' .herepy:· .ord¢red anq. :. d1ret~·:ted . . . . 
to·· grant. appe_l_l.antJs -a:Pplieation:::sub:ject;"·.to:; th'e:: cc>Iid!tions here- .. , ... ·. 
1·nabove indicated,· · :<. · · · · · · · · · 

. ' ,. ·. 

: / :·wti.LI'AM.·HOWE l>AV!S.: 
. . . -::; P!REC'l'OI-t . 

. 2~ Ar.PEttA'r$..:J)EeistoNS' .: LOW-•·s liIQtio·tts~: tNc. •.. ·v· WES~ NEW Yott. 
. . . , . ;"· '· . . , .• .I 

L·ow fs..., iiquor s, · Inc ~ , · 
/t.ppel+atit-, . 

· .. )_ ..... . . . 

)-
. ;· 

. aciard· of' C9iluii1s$:l:oner$. <;f 'tb·e . ). 
-T9wn ot~:_West New YorJq .,,. 

·. Re$pondf9nt;• · . :·' 

Tix~odQie· .. c~h;n: is~~~ i$~;:~;tt"r; ;rtpp~tlttnt .. · .. · .·· .... ·. . ..· . , ·' 
.· Samuel.: l.t · ·n:i.rsol:fPetgf." lns·q· •. ;.>.PY.': (t:te~ana~:1F.·i.rA.bram$oti·1 -J~J$Q.i .,.:· i~.t~rpey:-~ · 
.••. , : . -'~::~.·-··~" .·· ·: • -~:. .':· : ·., . '. . .· :'··: · · ! ·• ·-ror·-':!l~~PP.Pd~n~~-
. s11v~r & .Sl!li11h1 l6$qs •. :. ~~pt:"MQttr·t~r-- Sl~V~f;r:'$·$q;. ,- .. /itto,;p.ey$ .for. -.. · : .... · 
· · · · .. · . ·. · ·, .. . , · M & -M- Pe+1¢~~e$s~t¥::~·&. J1e~rt~:q.f~J11;, . a: corpot~tioi,).-: . ·" -· 
Samuel Mo.s~owitz-,: ··Esq., .. and·-~atnUel;~::J:~r~.-1)·av:i'd~son;, Esq",. Attorneys for · 

· · · · Hudso_n.-Be·rg·~,tj:-·Coun:ty, Retal~· Liquor Stores Associ~tion, .. ·· 
- Objector. · 

BY THE DIRECTOR: 
,, 

The. ·Hearer has -·:~it:l:e·g;:·.the·: tbllowt·ng:·Report. here:tn: 
'',.·. 

''This·~-~.- an.:.app~a+~>f.;r:9m. t~e'·_:aeti·on>··c)r~-.the respondent whereby. 
ft·· o:e.;p.ieq. ~~ ·app~i:aa.t:lpJf: .. ,fo:r_:·- ~ra11s-t-er::-ar,~ -J>l:;enary:· ·retail consumpti.on 
l+cens~ c~4i .f:fQtJi·J4;. ~ ,:M:': Pel~-:~4.tess.~n', ·& . Rest~u:r.ant, a. New Jersey corpo~a--
tt9n, · to ~;ppell~rt~~ ·· and::. f:rotlf'J?r,~m,!:si~'~·:':'. at;;. ··?6,09 · B.ergeniine Avenue 1 West_ ... 

··New-, York·, .t<>· ~r.ein.1.ses:, ~t>5·6~'0 .... , .. Be·:r-g;~~nti:ne,,:,Av-~nu·e; . Wes_t New York. 

"The· resolu~fo,rt···>of .. ·''·fe;S})ohd~ht·"'.d"enyihg· the application, adopted 
August 1 1 _ 1962, in it·s.:·-pert~nent':~:p~rtt,,reE.tdS\·as '.follows: . -· .· 

-"WHEREAS,· tha-:·Bo~rtlf.:o·f:;'.:eomfui.cs,~i-o:ne:~s·.-''are· o·f:.the. oplnion .. 
that the·.applicatio·n.:::;wolll:d·· .. :no~·~>be::·in\,1t:he best interest .or .. 
the Town of; W~st New·;;Jor.k:- · 

'tJOW,. T~REfOR$, :·.·B·E.'.::"I'l' .- RESPLVEDr-that· the, applicat:ton 
for the 19ql~l962~- .l:ic~en~e--.-~haEH be·come>moot, and tio action 

· is· :reqµiretr +n · Q·onrtec~+:qn; ·the!t,ew1tb.,,· and 

•BE fT RESOLVED~ :£h~ti it ..i~'·hereby···determined that it 
·1s to the: 1 best inte·r:est$":·ort·_tpe::·T:own~o:f .. ~We!st. New Yo-rk that 
the said· applicat"ion· :.rQ·r·~ ;the .. tran,s·;:f eri:" 6f the 1962-1963 
Plenary Retail Consump'tl"Otti>:.Lt¢,.ens:er~~beLS.ndi the: same is 
hereby· denied.' '. 

· - "In its· peti tion .. ':·¢f':;:ap,p·e·al\:.:~be:-~.appe-1lant alleges ·that the 
actio.n -or the· ·:r_esponden~:~:·'!as·,_.·'erro:ne·o~s:i>:ft>:rr the. following. reason~: 

. i ~ . 
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(a) 

(b) 

(c) 

(~) 

(e) 

(f) 

PAGE 7 

Appellant had complied with all the rules and regu- · 
lations of the Town of West New York applicable to 
the transfer of plenary retail qonsumption licenses: 

Appellant is fully qualified a~ a licensee; 

The denial was not justified under the laws of the 
~tate of New Jersey, ordipances of the Town of West 
New York, and regulations of the Division of Alcoholic 
Beverage Control; 

The denial was not justified for the reason advanced 
that the location to which transfer was sought was in 
an a.r.ea adequately served at present; 

The denial was invai~d because the place of transfer 
was directly 'across the str.eet, approximately fifty 
feet from the present locationj · 

The denial was arbitrary, capricious and unreasonable 
and detrimental to the rights of appellant and the 
intending transferor M & M Delicatessen &_ ~estaurant. 

"In its answer the respondent admits the jurisdictional 
allegations of the appeal and denies the substance of the allegations& 

·In addition, it set"s forth a Statement of the Grounds for its A,ct1on, 
as follows: 

(1) 

(2) 

(3) 

(4) 

Respondent desires to prevent a concentration of 
licenses in any on~ particular area; 

( 

Appellant intends to use the license not for a tavern 
but for the sale of package liquors for off-premises 
consumpt :1.on; 

Respondent, after careful investigation and in the 
exercise of its sound discretion, determined that the 
area did not require a licensed premises *embodying 
all the characteristics of a package liquor store;' 

Under Section l of an ordinance dated May 16, 1961, 
appellant is not a proper applicant for license. In 
this paragraph of the Answer, as amended by counsel 

·for respondent at the hearing on the appeal£!!!. novo, 
.1 t was sta.ted that the' said ordinance specifies that . 
the limitation, in so far as distance is concerned, 
applies only ai to place-to-pl~ce transfers by the 
hold.er of the license at that particular time and 
hot from person to person and place to place; 

(5) The operation co:r:itemplated by the proposed li.censee 
at the premises proposed would be 'contrary to the 
.~est inter~st 6f the public health,· welfare and 

. morals of the qommunity; ' 

(6) 

(7) 

( 8) 

The said transfer was denied because of lack-of orr-· 
street parking facilities and the apprehension that 
there would be an increase in traffic congestion; 

Respondent exercised its reasonable discretion; 

Respondent acted in good faith and in the best 
interests of the municipality~ 
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. . "The hearing ·on appeal w a.s heard de .!1Q!Q pursuant to Rule . 
6 of State Regulation Noci 15, wi'th full opportytnity for counsel to pre­
sent testimony unqer oath and cross examine witnesses. ' _Sidoroff et ·al, 
.Y..L__Jerse:t: City and Nie baI].9~.9 Bulletin 1310, Item l. · } · 

I\: ., 

"The essential facts which are required for the dispositive 
consideration of this· appeal are as follows: Th<? appellant seeks to . 
obtain a trans;fer of the plenary retail consumption license presently 
held by M & M Delicatessen & Restaurant for premises at 5609 Bergenline 
Avenue to itself and for premises located di,.rectly across the street a.t 
5600 Berg~nline Avenue in the Town of West New York. The_ premises to 
which the license is sought to be transferred are 225. feet from the . 
nearest existing licensed premises (Frank John Feibe1, t/a Botta Wine 
&.Liquor Store, 5514 Bergenline Avenue) and 4;0 feet from ·1icensed prem­
ises of He:nry R .. Eismeier, t/a 'Harmony Hall.Ba.r & Restaurant, 5501-03-
05 Bergenline Avenue.. This is reflected in the survey ahd is stipu­
lated by co\l,nsel. _The· premises are thus within 150 feet, which is the 
limitation imposed by the ordinance later mentioned herein • 

. -''Acc~rdihg to the. testimo~y of Irving L~w ( th~e president of 
the corporate appellant), he plans to operate the premises 1ri accord­
anc.e and in cornpl!ance with the local ordinances t:fnd th~ Rules and 
Regulations of th:ts Division. However, he ha.s not crystalized pla;ns 
and ·specifications because he considers that making such final plans·· 
and specifications would be premature prior to the action.of respon-. 
dent in granting the.said person-to-person and place-to-place transfer. 
He denied that he intends to operate a package goods store for. the 
purpos.e of selling package goods for off-premises consurp.ption. The 
license in question does not_ contain broad-package privileges. 

"Appellant produced one James- Re Manalio (a licensed surveyor) 
who t.estified with respect to the· exact measurements and distances 
b_etween the particular locations, and a survey was introd\lced into 
evidence r.eflecting such distances. He also testified ;with respect to 
the location of other licensed premises in the general area, wit~in· 
the statutory limitationse 

ttA resident and· a real estate expert also te~tified on be­
half of appellant with respect to the desirability of the proposed 
location of the licensed premises; the concentration of licensed prem­
ises in the general area, the parking facilities offered in the said 
area, and in support of the other allegations raised by the1petition 
herein. No witnesses were offered on behalf of respondent. 

"The decisive and crucial issue carved out of the pleadings 
and the considerable testimony presented herein is as follows: Does 1 

the ordinance permit such single, combined person-to-person and place;;.. 
to-place transf~r as sought by appellant? ' 

"Respondent advocates that Section i· of Ordinance No. 889.pro­
-~cr~bes such actiono Section l·of the ordinance, in so far as it 
relates to the issue, reads: 

.,No new license .or transfers of: existing Plenary 
Retail·· Distribution Licenses:, Plenary Retail Consumption 
Licenses, or Limited Distribution Licenses for the sale of 
alcoholic beverages shall hereafter be issued for or trans­
ferred to premises wi thi.n 750 feet of premises for '\\1hich a 
Plenary Retail Dis.tribution License.,, Plenary Retail Con­
sumption License or Limited Diptri.bution Licens·e. for the 
sale or alcoholic beve~ages ·1s outstandingj provided, 
howev.er, that thls limitation shall not prevent the re­
newal or person to person transfer of a llcense.for premises 
licensed when this Ordinance becomes effective. Nothing 
herein contained shall be deemed to prevent transfer of a 
license to wi thj,n 250 feet of the premise.s licensed at-:' the-
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time of· the-. adoption of this Ordinanee .. ' 

"The' controlling question is whether, under the :imperative 
language of this ordinance, respondent has the authority to grant 
such transfer or whetner it is prohibited by the language thereof from 
taking such .affirmativ·e action. 

"In Willner's Li_g_g9rs v. Jersey Citz, Bulletin 1332, Item .3, 
the Director, after .discussing the facts of that cas?, cited the opin­
ion of the then Director in Jersey City:_Retail Liquor Dealers' Associ..:.. 
ation v. Jersey.City and Dal Roth, Inc., Bulletin 976, Item 4, 
as follows: 

''Provisos ~1 and exceptions in an ordinance are to be 
strictly construed and in keeping with the measure's 
principal purpose. N~J. State Board of O .tometrists v. 
S.S. Kresge Co .. , 113 N.J.L. 287 Sup. Ct. 1934); modi­
fied in 115 NeJ.L. 495 (E .• & Ao 1935); United States ·V. 
Dic~son, 15 Pet. ~41, 59 Corpus Juris, ! 639 (2)~ notes 
L,.2, -43 and 44. Manifestly, the basic purpose of the 
ordinance in question is to effect a stricture against 
place-to-place transfers (Finbar et al. v~ Municipal Board 
of Alcoholic Bevera e Control ·or the Cit~ of Jerse Cit 
and Commuters Bar, Inc., et ·al. Bulletin 917, Item 1 and 
it would seem abundantly clear,. that the main provision · 
and the exceptions therefrom relate to place-to-place ·· 
transfers only. 

. ~ ' :- . 

'For the reasons hereinabove set forth, I find that 
~~** respondent Board either misinterpreted or disregarded 
the terms of the ordinance which it was its duty to/ ob­
serve and that the transfer was granted in violation of 
the ordinance. Its action granting the transfer will be 
reversed.***' · 

"The ordinanc.e, ·in its operative language, is similar to 
Section 4 of a Jersey City ordinance which·was discussed by the court 
in Dal Ro~~ 2 Inc. v. Division of Alcoholic Beverage Control, 28 N.J. 
Supero 246. In that case the Jersey City Municipal Board of Alcoholic 
Beverage Control granted the appli-cation of Dal Roth, Inc. for a 
person-to-person and place-to-place transfer: of a plenary retail 
consumption license from Joseph A. Davis, Receiver for Commuters Bar, 

. Inc., to the said Dal Roth, Inc., and from 35 Enos Place to premises . · 
at 9-B Journal Sq~are Station Building, Jersey Citye The ordinance ~ 

·there provided that no plenary retail distribution license, except 
. renewals and transfers from person to person, (shall be granted for any 

premises the entr~nce of which is within an area in a circle having a, 
radius of 750 feet. In the event a licensee desires to transfer.to 
another premises, he shall be permitted to do so within 750 feet of 
the premises~wherein he is located at the time of said transfero 

"In Dal 'Roth, Inc. v. Divi~ion of Alcoholic Beverage Control, 
supra, Judge Goldmann, in discussing Section 4 of th~ Jersey City 
ordinance:; sbt'"ted as follows: . 

'The clear and unequivocal language of the proviso 
in section 4 of the ordinance permits of no other construc­
tion than that the benefit of the exception is limited to 
those licensees who, through no fault of their own, find 
themselves in the predicament of being deprived of their 
licerises if the 750-foot provision were manda torily to be 
controlling in all place-to-place transferso The proviso 
speaks of 'licenseei through9ut. Dal Roth, Inco was not 
a licensee which had been compelled to vacate premi,ses. 
It was a.mere a~plicant ror a license, hopine -to trike ad­
vantage of the fact that the former licensee had gone·out 
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of businessj and.it ·had no premises to vacate, it being 
stipulated that it had never become a. tenant· or· entered 
intb pos·session of the premises at 35 Enos Place. 

WTbe jµ.aic:i.al goal in the construction of ordi.- ·, 
. nances is the· discovery and effect.uation of the 1.ocal 
legislative intent, ·and ih general this inquiry is. _gov­
erned by the same rules as ~pply to the interpreta~ion 
of statutes, Wright v. Vogt, 7 ~~J. 1 1 5 (195l)e The -
ordinance·. was correctly interpreted by the Director -or·· 
t~e·Division of Alcoholic Beverage Control. The,Jersey 
City board misapplied the provisions of sec·tion 4 of the 
ordinanc~ in granting the transfer in question.*** 

'The:re seems to be no re~son ~y 1 oh the basis .of' 
public policy, we should say that the escape cl~use should. 
not be limited to those licensees who themselves are forced 
~o vacate. · There is no compell':lng consideration for giving 
licensees so circumstanced the right to transfer-the license 
to.someone else who couid then locate within the 500-foot 
radius area of the vacated licensed premises0 It seems en~ 
tirely reasopable to keep the door of the escape clause as 
nearly shut as possible.· If the l~censee is.forced to 
vacate; th:e poliqy behind the o:rd:f.n.ance and the l~w pur­
suant to which it was adopted will b,e relaxed ~o .take care. 
of his hardship, but if he is forcetj. not. only to vacate btit 
also to sell, ho aid can be. extended to him~ This ~s not so 
arbitrary a matter as to require us to hold the ordinance: 
unreasonable and therefore void; the law does not have to 
ttndertalt:e to provide for. his license. Restri~tive liquor 
~egulations may," and ofttimes do; result in individual 

. hardships a However, where larger social interests justify 
~ restrictive policy, private individual interests must 
give way. t · 

• • • 
1 "Further; it is apparent, in reading the clear and unequivo-

cal language of Section 1 of .the ordinance of the Town of Wes,t New York 
th.8.t, like the exception in Section 4 of the jersey City ordinance, it­
does not run in favor of an applicant for place-to-place transfer but 
runs. only in favor of a licensee seeking transfer of his license to 
within 250 feet of the pranises licensed at the time of the adoption 
of the said ordinance'lt 

''Counsel for the respondent has energetically argued that this 
ordinance must be read in conjunction with and as part of all other 
ordinances of' the Town of We-st New York relating to holders of such li­
censes •. However, no specific ordinances were specified nor wa$ there 
~ny attempt 1 to show any relationship between this ordinance. and other 
general ordinances.. I do not believe that this ordinance, with its 
ad hoc,--provisions relating to the specific sltuation herein considered·, 
·is affected by any other ordinance or ordinances. No satisfactory. · 
evidence has been produced, or demonstrated, to the contrary. There­
'·tore, the reason assigned by respondent in its resolution of August l, 
· 1962; den'jing·""the appellant's application for transfer was irrelevant . · 
although it· manifested the bona fide of the action of respondent. 

. "The law is well s.ettled that, when a coli1Dlission, ·board, body 
or person is authorized by ordinance passed under a delegation of legis­
lative authority to grant or deny a license or permit, the grant or 
denial (or transfer) must be in conformity with the terms of the ordi~ 
nance authorizing such grant or denial~ Tube Bar, Inc. v. Commuters 
Bar, Ines, 18 Nf) J., Supere 351; ~Quillin, Municipal Corporations 

· (,3d.ed.1950) sec~ 261;73; Bohan vw'* ltle~Jiawken,. 65 N .. JoL. 490. Nor can 
such commission, board, body or person set aside, disregard or suspend 
the terms of the ordinance except in some manner prescribed by law. 
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Public Service ·,Railway; Co. v .. Hackensack Imp. Com. 6 N.J. Misc·. 15; 
62 · C. J. S. • Murtici pal Corpora tion·s,. s·ec. 439. 

,·' . . 
. . . ' . . • .. · . \, . '. . 

"It is elemen.:tary t}la~ any administrative effort to aocom-.. 
niodate an inP.ividual ·licensee· must· be accomplished within the frame~ 
work of e~isting . _leg_i~q.ati9n e9:hstrtied +n t erins of the overriding. 
public policy.· See Dal Roth;· :_Ind. v •. Divisio.n of Alcoholic Beverage). 
Control,· supra• · · · 

. I 

1.'A_s. a further coroll,ary of this r'1le; it h~s. been·weil. est~b~ 
lished· t:tiat an .. issliirtg authority ma·y not i$sue or ~ransfer a license . 

. . in violation of the ·tertn.s of a lQqal reg'1iatioh •. Mdnroe. Tavern•· :tnc .• 
v·. Elizabeth· and. ··s~adeck, :Bul~etin.: 994; !t~m 4; . Echo·. v .• Elizabeth,... .. 
J?lllletin 1131,: Item .. 2; Bachniart v. Towtr of .Pbillip·sbu:rg, .68 N.;f ·~·-· 5?2·.· 

• - ·- • / _J. - • . ~ • - • 

. · . "A~ -fac~uai c.ohverse. -to the; ~at~er. stib . .1udi~e was., most ,r~cently 
constdered in Essex County Retail Liquor.· stoFes Association v •. Newark 

\et ·a1s., App;: Div., decided N9v.· ~,. 1~_62.t not y.et officially reported·; 
r·eprin~ed in .Bulletin 1484; It.em +. · Tl:la t was ~n appeal from an or"de.r 
of the Director of· t!le DivisiQh. affirming t'\'to transfer. orders issued 
by the. ABC Board·; of· New~rk• ·The .. holqer of· ·a, :ret~+1 .co~stiinption l:f.~- · 
c~nse obtain~~· a pl~ce~to·..;.place. ·transfer- or· his li~eilse arid, shortly · 
thereafter, the respondent Home Liq~ors· applied for and bbtained:a 

· per-son-to-person transfer to :i.t of ,,.the said license at the hew premises .• . . . - ~ \ ' . ' 

''The pertlnent · clrditui~c e. ·of the. City of Newark was ·sihtilar to 
the: one c onsid er.ed h~rein •. The co~:r-t~ ·in affirming the pi;rector 's 
action1 di_stingu1shed this case· from ,Dal Ro.th, supra,. ana· Willner •s 
Li uors. v. Jerse Ci ; supra. It potnted out t~at those cases in~· . 
volved . as irt the ;instant matter) a slngle, -Combined .application., not 
by the· licensee·but·by'the proposed transferee. for a place-to-pl,.ape 
and .person-to-person transfer of, a pl.enary reta~l consumption lic.ense 
under.the.Jersey .City ordinance which. forbade· the.granting of the. · 
trans-fer of a plenary retail consUmption license to. any premises whose· 
entrance was within 750 feet of "Phe entrance to an existipg licensed 
premises, but permitted an exception in ~he case of. an existing li- ., 
censee seeking ·a . t,ransfer Who was compelled to vacate far reasons ·not 
caused by. an ac~tion on) ·his part11 ·Said- the court: ·.. . · · - · · 

. . . , . , . . .· ' ' . : . · .. 

li~~A-int·en.t (or·· the ordinance) must ·b~ fotind -.in ·. 
,,,_the language used. See· Brundage v. Randolph Tp.; (;, : 
·.54·-N.J. Super. 384; 396 (App. Div. 1959),. affirmed 
onopini.on·30 N.J. 555 (1959); Wright v. Yogt,. · 
7 ·N. J. l 5~6 (1951). Ordinances are to rec·eive ·ia 
reasonabie · .. constru9tion and cfpplication, to serve · 
the apparent. l_egisla tive· purpose• We will not de~ 
part from the-·plain-meani:hg of language which is 
free of.ambiguity, .. for an· ordinance must·be construed 
according. to the o:pd+,na:ry meaning of -1 ts words· and : .. 
phrases. These ·are to be taken ... in their ordinary 
or popular sense, unless-it plainly appears that they\ 
are used in a dif.fetent ·sense. Sexton· v. ·Bates, , -· 
.11 N~ J. -Super e 246; 253 et seq. (Law Div. l 95:LJ, 
·•?firmed on bpibion below, 21 N.J. Super.·329 
(App. "Div.·· 195~)~·6 McQuillin,_Mun!cipal·corporatioils 
(3rd ed. 1.949); ,sec It 20.47; p. 114, cf •. 
R.S. 1:1-1.**~t · . 

"Thus the respondent,. ·under· the terms of this. ordinance, .de­
cided -in. its wisd.om that only: a place-to-place transfer, arid not a. 
pers,on-to-person and place--to-p_lace tra;;hsfer, within the area 1fml ted · 

. by said ordinance could ~be legally .. gratj.ted. The reasons behind· th.a. 
adoption of .. · such ordinanc~ .. are many. ·The primary· one ·-may be;. as 1 t 
was in the Je.rsey. City . ordinance, that concern for the licensee in .· · 
.hardship cases may require· special ·lconsider(ltion. Within, the legi'.s-. 
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lative power of a local issuing authority, it has the author~tY;~;~9 
li;mi t. licenses or, by proper regulation., to refuse to· i$sue @y~'~,i­
censes at a1.l. The public policy. behind· R-S• ·33:1-40, ~hichl!!~~,t~~ts 
a governing body; by ordinance, to limit the number of liquo:r··ou'flet$ 
in a community, supports an ordinance· which would provide. fo~.~·Pl~-9e.-,. 
to-:-place tr.ansfer and· prohibit place-to-place· and pers.o·n-to·-ifef~so"n 
transfer; and it may also provide for an o·rdinance· whicli contat,n~}.an 
escape clause limited to those licensees who· themselves are :Co~Q.~eC.f .·to" 

vacate. . 
1 

• • • i,¥1fj · 
. "The. action of respondent in denying the · application '·or "appel-

lant .. for a transfer was proper, although not for the reasons as·s~g_ned 
in the· ·effective resolut~on. Sinqe the dispos~tive issu~ has been 
ideptif'ied and 9-etermined, it is unnec,essary to discuss the other mat- , 
ters ~ai~ed in·the pleadihgs. 

"It is, therefore, my recommendation that an order be entered 
herein affirming the action of respondent and: dismissing the ·appeal•\" . 

' ' ' <. '' 

Pursuant to Ruie. 14, ·State Regulation·' No. 15, the attorney 
for appellant filed written exceptions .to the Hear.er J s Repo:rt.. There­

, after the attorneys presented oral arg.umen t bef or~ me in this matter._ 
'' ' 

,· _ Having carefully considered the entire record and the qral 
:argument in this appeal»· I agree with the fiearer 's recommendation •. 
With reservations as· to. its absoluteness, I agree w!th the conclu$1on 
of the Hearer regarding the operation and effect of the or~inance; and 
I' agree, also, on the point that the disposftive fs sue.· in this appeal 
de novo has to do with the ordinance. - ' ' 

It is well to point out, ih passing, that my decision in 
O'Bertz Va PerthAmboz, Bulletin 1011; Item l;; cited for appellant, 
ts not in pointv In tnat case the application was for place-to-place 
transfer,·, only~ ' 

· ·.-Admittedly, the· language of the exceptiop in the last sentence · 
of Section 1 of the hereinabove-quoted We.st New York distance-between­
prem.is es ordinance is not as explicit on the erucial point ( tha.,t the . 
ex·ception shall, run only in favor of place-to-place transfer and nC?t in 
favor of person-to-person and place-to-p1ace transfer) as the exception 
in the Jersey City ordinance and in the Newark ordinance, copies of 
~ich ordinances were.presented during oral argument before me.· The· 
Jersey City ordinance s~ts forth that the except±on applies to "said 
licensee" and the Newark, ordinancei uses the, words· ~'the same licensee 
only!' 1 . and ''that such transfer~ shail be maqe: in.- g.oo_~::l .. fai t'll and shall " 
inure solely for .the benefit of the same licensee·. n . I cannot, however~· 
f!nd "that respondent us constructio~ of tt·s: ordinance is improper; · · 
indeed, such constructi<?n appears· to be· altqgether sound and logical •. 
The ordinance excepts from the major 750 feet provision renewals and 
transfers from "person to· person".: Manifestly, the primary and basic 
purpose. of the measure is in restrtction or· p~ac·e--to.-place transfers, 
but the construction that the 250 feet exception applied ,remedially .. 
to place-to-place "hardship" sitµatfons is~ in no way inconsistent with 
·the other,.,provisions of the local regulation. The language of the 250' 
feet exc~ption may npt be as "clear and Wlequivocal" as the pertinent 

·language of the Jersey City ordinance, but striking those wo.rds the 
hereinabove-quoted commentary by Judge Goldinari~:i.n Dal Roth, Inc. v. 
Division of' .P .. lcohol!_q_J3eve:i:-~e Control might r•eadily and eloquently 
be applied in commenting upon the instant ordinance., 

I rind that under respondent's reasonable construction of 
the ordina.nce the denial of appellant's application was proper and 
lawful and.imperativeQ 
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Accordingly,, ·it is, on this 15th day of January, 1963, · 

ORDERED that the action of respondent Board be affirmed, 
and t~t the appeal herein be and the same is hereby dismissed~ 

WILLIAM HOWE DAVIS 
DIRECTOR 

) 

3e A.PPELEATE\ DECISIONS ~ PACKARD-BAMBERGER & COQ, INC. Vo. OAKLAND.ct 

Packard-Bamberger & C6o, Ince, )· 

: Appellant,· ) 

Vo . ) 

Borough Council .of the Borough ) On Appeal 
of 9akland, 

. . )~ CONCLUSIONS and ORDER 
. Respondent .. ·. -.-- -·.-.-:·- - -) 

Daniel Amster,· Esq~-, At.torney for Appellant 
Natha~ Bernstein, Esq~, Attorney for Respondent 
Samuel Moskowi~z, Esq&~· Attorney for Objectors" 

BY. THE .DIRECTOR:. 

J -· 
The· Hearer has filed the following·Rep.ort.herein: 

"This is an appeal from tne action of respondent whereby ·"it 
denied an application for a person-to-person transfer to appellant 
of plenary retail consumption license .C-7 for the curr~nt licensing 
period, for premises ·23 Doty Road, Oaklando 

"The petition)filed·by appellant sets forth as ground for 
reversal of respondentVs action that: · 

...... 
~The action of the respondent.was erroneous in that: 

The '-'_beneficial" ·1nter~st of the Appellant, was actually 
and in reality acquired prior to the adoption of', the 
.As'semb1y Bill 415 w.nen the Applicant and Appellant filed 
with the Borough of Oakland evidence of its having con-

,, . trac.ted for the purchase of. the interests of the .Pleasure-
.<' .land 1 a New Jersey Corporation,· in license Noo C-7e By 

.·.virtue ·or said contr~ct, the applicant, Appellant, became the 

. ·equitable owner of the ir.i.terests of Pleasureland in said Licensej 
_ . thus acquiring "a beneficial" interest therein pr.ior. to the · · 

- ''adoption of the said.Bill, which is excepted from.the provisions 
"·{· -thereof. by .virtue of. the provisions of paragraph l thereof~., 

. VlThe. ~ppeal .herein was suJ.?mitted by the parties thereto on the 
followi-ng Agreed Statement of Facts: 

) 
J 

von or about.July 20th, 1962, the appellant, Packard­
Bamberger & Coa 3 .Inc~,- filed an application with the de­

.fendant, the Mayor and, Council of the Borough of Oakland, 
.a Municipal Corporation for the transfer of Liquor License 
Noo C-7, issued to PleasurelandJl a New Jersey Corporation, 
for premises at 23 Doty Road, Oakland, New Jersey. Notice 
and Advertisement of said application was duly published 
on July 26th and again on August 2nd in the Oakland. 

··Bulletin.? a local_ legal newspaper. published and distributed 
in the Borough of Oaklando This application was first con-
sidered by the Mayor and Council.on August 7th, 1962, but 
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·the said Mayor and Council not being certain ·as to; .the 
'effect of .Assembly Bill No. A.15 on this application, which 
had been adopte~ by the Legislature of the State ~f New 
Jersey ·and signed into law by the Governor oh August 3rd, . 
1962 decided to hold the matter in abeyance until its next 
meeting to be.held A~gust ~4th, 1962, when a ftecisiori might~ .. 

. be received from the Attorney General's office as .to the 
effect of the same on: this applica tlon. It being understood'~·'/ 
that 1the applicant was the holder of two or more liquor 
license·s in the State of New Jersey. The matter.wRs carri.ed 
until August 14th, 1962, but the Mayor and Council, or·its . 
attorney still not"having received any information from the .. 
Attorney General •s, ·office, the matter was again carried . 
until ~he next regular meeting of the Mayor and Council of 
the. Borough of Oakland, held on September Li.th; 1962.s At 
the ·meeting of the Mayor and: Council of the Borough of 
Oakland, held on Sep.tember Ath, 1962 the May.or and Council 
was again requeste_d to hold the matter in abeyance until it 
or its attorney received a d~cision fro~ the Attorney 
General's office in view of the fa-0t that one still had not 
been .r·ec.eived. The· ma~ter was nevertheles.s disposed of by 
·the Mayor and· Council on the theory adva.nced by the Borough 
Attorney, who .was requested to give his· -opinion as to the 
effect of Assembly Bill A415 on the application.of the 
Appellant, Packard-Bamberger & Co., Inc •. It was the opinion 
of the Borough Attorney that the· applicant had not acquired 
an interest prior· to

1

the Governor's si~ning of.Assembly 
Bill A 415 and that the Mayor and Council should therefore 
deny the &pplication• The same was then duly denied by the 
said. Mayor and Council. ' 

"The pertj_nent section of Assembly' No. ·A.l5 (Chapter 152 of 
the Laws of 1962) reads as follows: . , . . 

r '1. On and after the effectiv.e date of this act no 
person, as the same .is defin$d in section 33:1-1 of the 
Revised .Statutes,, sh~ll, except as hereinafter provided, 
acquire· a beneficial: interest in more than a total of 2 
alcoholic beverage retail licenses, but nothing here.in 
shall require any such person who has, on the ,effective 
date: of this act, such interest in more than 2 such licenses 
to surrender, dispose of, or.release his :interest in·any such 
lic~nse or· li9enseS~' 

~ j 

. "The term •person' is defined and shall be deemed tb include' 
•corporati9n' pursuant to: R.S. 33:1-l(r). 

"Appellant, presently the holder of more than two alcoholic 
beverag·e retail licenses,: contends that 1 because it ·had' entered into 
a contract for· transfer of the license and had filed an application -
for• said transfer J4i th respondep.t .·prior to t<p.e effec·ti ve" date of· the 
law, 1 t 'h~d 'a~.quired 'a b~nefic ial interest ' in the license by reason 
of which ·-the statute would not be applicable to. its transfer to 
appellant0 · 

"In Voight v. Board of Excise Commissioners of the City of 
Newark, 59 N.J .L. 358, 360, Justice Gtunm~re, speals~ng -ror ·the Supreme 
Court, said: 

'*J,t-*A license is· in no sense property. ' It is a mere 
temporary permit to do what oth<?rwise would be: illegal, 
issued.in the exercise of the police po\Vere{<---H·*' 
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See also Takacs_ v ~ __ Horvath Ji' 3 · N" Jo Super e 4JJ; In re Schnet,§~, 12 
N.J \) SuperQ 44.9* 

nrn order for appellant to have acquired a beneficial 
interest in the license in question, approval by the local issuing 
authority of the applicati~n for transfer would have been required" 
However, before r~spondent considered the applicat+on for trans~er~ 
the statute prohibiting a person from acquiring a beneficial inter­
est in more than a total of two alcoholic beverage retail licenses 
had become effective~ 

'tin Socony-Vacuum Oil Co~. v o. MtQ Holly Twpo, 1.35 ·Ne J. L. 
112j) 117, Justice Perskie, speaking for the New Jersey Supreme 
Courtj stated: 

~-)t·*i~there can no longer be any question as· of the time 
when the status .of the applicable law controls'° It is 
neither the status of the law prevailing at the time of the 
application for the permit nor the status of the law pre-· 
vailing at the time of the application or allowance of the 
rule t'o show causee It is the status of the law prevailing 
at the time of the decision by the court that is controllinge•. 

Vide DePa!dova v".Little Falls, Bulletin 770, Item 9. 

"Under the circumstances appearing herein, the respondent 
could not approve the transfer of the license to appellant as such 
action would have been contrary to the existing .statute. · Chapter 
152 of the Laws of 1962~ Thus it.is recommended that an order be 
entered affirming the action of respondent in denying the transfer 
sought herein and dismissing the appeal. n , 

Pursuant to Rule 14 of State Regulation No •. 15, except~ons 
to the Hearer9s Report were filed with me by the attorney fdr the 
appellant<) 

I have carefu.lly considered the entire record herein, the· 
Hearer~s Report and the brief filed by the attorney for the appellant 
\Vhich was referred to in his exceptions to the Hearer's Reports 

'The operative facts giving rlse to this appeal ·are as follows~ 
On or· about July 20 1 1962, appellant filed an application with the , 
respondent Borough Council of the Borough of Oakland for the transfer 
of plenary retail consumption license C-7 issued to Pleasureland, a ~ 
New Jersey cor.poration, for premises 2.3 Doty Road, Oakland0 No ques-~ 
tion has been raised as to the validity of the notice and advertisement 
of said application and the same was duly published on July 26 and · 
August 2 in the YtQakland Bulletintv, a local news·paper published arid 
dist~ibuted j_n ·the Borough ·or OaklandQ 

On ,August ,3, 1962, Assem.bly Bill Noe A-15 was signed by the. 
Governor and became effective on that dateo 

Admit{edly the appellant, on September 4, 1962, was already 
the holder of two alcoholic beverage retail licenseso On_. that date 
the Borough Council of the Borough of Oakland denied the -transfer of 
License C-7 on the ground that .Assembly Bill No. 415 prohibited the 
transfer of th.is lie ens e since the appellant was already:· the holder 
of at least two alcoholic beverage retail licenses. 

At the time ti1e within application for transfer was pre­
sented to the Mayor and C01mcil of the Borough of Oakland, Assembly 
~ill No$ 4.15 ;eprese:nted the law of thls Stat~., The app.licable 
section 01 that statute has beEm referred to in the Hearer's Report. · 

.\ 
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As the· Hearer .noted, tpe . Mayor ·and. Council of the Bora ugh of Oa~l-~J;l2: 
were obligated to apply to the transfer before them the··law in effe:ct 
at that timeo Therefore, no valid transfer of license C-7 couldt:·hi\te 
been made by that issulng authority~ Eb 

I.also note that the agreement between Pleasureland andE?tfi~ 
appellant, which was attached to appellant ts brief 1 provides that·.;~trit 
same shall be null and void in the event the municipal authorities 
or the Division of. Alcoholic Control or the courts of this State-r.do .. -
not permit the trans:t"'er of the subject licens.e o Hence, by virtue :·o.f 
the terms of the contract its elf, appellant obt«:!.ined no interest wha:tso­
ever in license C~7 for the entire contract is conditioned upon a ·· 
valid transfer of that license~ 

Notwithsta.nding that in thi.s case there was, by the terms of 
the agreement, no interest in the alcoholic beverage liqense, it is 
unnecessary to include that observation in this determination for it 
has long been the law of this State that a license is in no sense 
property but is merely a temporary permit to do what would otherwise 
be illegal., Voight Ve The Board of Ex.else Comm).ssioners of the Citx_ 
of Newark, 59 N.~.rJ:J.10 358; In re Schneid.Jll:, 12 No J ~ Super e 449; Takacs 
v. Horvath, 3 NoJ~ Super~ 433~ 

. For the reasons herein expresse~, it is, on this 18th day of 
January 196.3 1 · · 

ORDERED that the action of the respondent be· and the same is 
hereby affirmedJ) and the appeal herein be and the same is pereby 
dismissedo 

WILLIAM HOWE DAVIS 
DIRECTOR-

.40 DIRECTOR OF DIVISION - DESIGNATION OF ACTING DIRECTOR$ 

To the Sbaf f: 

Effective Monday, Januar7 21, 1963, I am going on 
leave of absence for an indefinite periode -

Effect:tve the _same date, Deputy Director Emerson 
A. Tschupp is designated as Acting Director during my absence, 
pursuant to R~Se 33:1-35@ 

Dated: January 18., 1963 
WILLIAM HOWE DAVIS 

DIRECTOR 

5 o STATE LICENSES - NEW APPI1ICAT!ONS FILEDo 

Penn Beverage Company~ Inc., , Room ://1, 1113 Boardwalk, Atlantic City, 
New Jersey 

Applidation filed March 1, 1963 for place-to-place transfer 6f 
.Additional Sal.esroom License AW-32, issued pursuant to Limited Wholesale 
License WL-29, to include additional space at Washington Highway, 
Route 24 and Hensfoot. Road, Lopatcong Township, N .. Jo 

Carlsberg Agency, Inc .. , 104 East 40th Street, New York, N. Y. 
Application filed March 5, 1963 for Limited Wholesale License. 

Eastern Brewing Corpora ti.on, 332-1~0 & 329 No .. Washing~on St .. , 
Hammonton, N .. J,. 

Appllca tion filed Marich 6, 1963 for Limited Brewery license. 


