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Plaintit'f is a wholly-owned subsidiary of Schenley·· 
Industries, Inc.; ·a Del~ware corporation which, through other 
wholly-9wned subsidiaries has been engaged f.or a· good many years; 
in- the busine'ss or distiliing, blending, bottling, importing and ... 
marketing· d·istilled spirits and wines$ ·Schenley products have ·" 

. been distributed and sold in New Jersey under various brand names 
with· plaintiff serving as· the agency for distributione . ·It hol~s. 

''::.. .• -1, 

a plenary wholesale license issued to. 1 t by the Director o:r tlie .. 
Division of Alcoholic Beverage Control under the authority gr~nted · 
by NQJe .§.. A9 33:1-11 1 sub-section1. At all ti~es pertinent;;· ' 
to this case t~e .Plaintiff has ·held such a New Jersey license~ - '.:· , 

The complaint is· in two counts0 The first of° these seeks _ 
a judgment d·eclaring Chapters 58 and 5"9 of the Laws of· 1966 :void 
on various grounds@- (N® l,o .§.$ A@ 33: 1-4 3; l! Q ![. §.e !@ 33: 1-93 * 6 
thr0ugh 93a1"1) The second count is an alternative to the first:, 
If Chapter 58 of the Laws of 1966 is held to be valid then. the -
plaintiff s·eeks a declaratory judgment that Chapter ;A does not. 
apply to it or that . it comes vri thin the exception provided by t·he 
sta.tute0 .. The plaintiff's attack_s upon the ya.lidity of Chapters . 
58 and 59 are for the most part based upon specific provisions ot· 
the Uni-ted States and· New Jersey constitutions·· Insofar as _nee'es-i. 
sary plaintiff's grounds of' attack wlll be ·mentioned in.the dis-: 
cussion which follows: 

Plaintiff's activities a.re not limited to New J·ersey. It 
is the·marketing-unit of Schenley Industries and sells Sche~ley 
produc_ts throughout. the United States" In· 1964 the plaintif'f' 1 s 
management became particularly C·oncerned with_ what appeared to be.: 
a deterio·:rating position in ihe New Jersey market$ From ·a starting · 
point in 1946- when Schenley sales represented a.bout 22% of the to~al 
in this state the Schenley position had changed to approximately 
6% of the- New Jersey market. Except for sales or· products known 
by· private brands, _it· had r,e~n plaintiff Is practice to sell only to 
jobbers in New Jersey who in turn would sell Schenley products to 
retailers~ The jobbers with whom plaintiff dealt were carrying·, 
.for ·sale . to: retailers, brands of other. producers as well as those· 
of .Scheriley0. Aft.er ·a survey, plaintiff's management eonc.luded · 
"t_hat a concentration or sales effort on retailers, for the benefit 
of . Schenley brands' .was needed if Schenley was to get a -larger . -
share of the availa.ble business and that the way to get th:Ls con­
centration was_ for ·the~ plaintiff to begin to sell directly c"to 
retailers:. The. decision was reached early in the year 1966 e Mr .. 

... . .·.Feldman,' who was· executive vice pre·sident and then president of. . 
· _plaintiff during t}?.is period, testified that the plan to have plain­

.· tiff se11· to. retailers incl_uded continuation of the practice of· 
selling s·chenley· brands to j'obbers and ·did not include any thought 

;~~.2§ii~~--5~/:~;!~_:,cutti_ng P_~i.ce·s s _ 

. To carry·out its plan plaintiff rented a warehouse con-
. taining app:~·oximately 60,000 square feet of space; it a·lso em- · 

ployed. a: sales:· manager and interviewed various applicants f'or · 
of'fice' positlons'-.. It entered into a trucking contract to provide 
for the- d~livery of pr·oducts from the wa..rehouse to retailers •. 

· ·Plaintiff:required no supplementary license because its then exist-
~-· w~·~:. ;o~~f-1~£~"'1'.h,Pl~~-e i.i~en-~e ~tho.rizAd sa.ies .~~~E!,9.~~~.,_,~o re,tS:i.lers • 

. · ·11oWever·,- -p:rann;r.i.I' did, on April i, 1966, 1"1le. wltn the Division 
·of Alcoholi-c Beverage Control a list of prices at which pro·ducts 
·would be ottered for sale to retailers. The New Jersey Wine and 
Spirit Who~~salers Association, which by this time had learned 
of-plaintiff's·plans, promptly objected to plaintiff's filing on 
the ground·· tbat ·the regular filing date for the second quarte~ 
of the year had passed and that plaintiff's list did not qualify 
for interim filing tinder a regulation permitting such procedure 

- ... 
i 
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for brand~· "not previously availableg io The Director upheld the 
objections of the Association and so informed the plaintiff by 
letter dated May 5i 1966~ Plaintiff now points out that the 
Director had short y before accepted interim price lists from 
three holders of new plenary wholesale licenses thus authorizing 
them to. begin selling wholesaler to retailer during the course ot 
a calendar quartero These instances involved& Fine Wines Unlim­
ited of Union, New Jersey, May 15, 1964; Cathay Corpor.ation ·ot 
Jersey City, August 25 1965; and Banner Liquor CoGa of Perth · 
Amboy1 January 171 1966. However, this action is not an appeai­
from the· Direc_tor s ruling of May 5 j 1966 against interim fil_irig: 
by plaintiff as a preliminary to the start of the wholesaler- · 
retailer busine·ss which it had otherwise made ready for, and I 
see no· particular legal significance in the apparent discrimina­
tion except that if the success of the Association in objecting 
to plaintiff~s interim filing be added to what the· Association was 
accomplishing elsewhere, .the rulings for .Fine Wines~ Cathay and 
Banner may be something more than a- suggestion of the ·Association's 
power~ · 

The Directorcs decision to reject plaintiffUs wholesaler­
to-retailer price. lists for the second quarter of 1966 was only a. 
temporary victory for the A .. ssociation~ .. The Director ·went on to· 
point out in his letter of May 5th that the:: lEist day for fi_ling . · 
prices for the third quarter would be May 20th and if ·proper · 
schedules were received from the ·plaintiff by t_hat "date~· sales .to · 
retailers might be made during the third quarter_o Facing the pros-·· 
pect of competition from plaintiff to start at an ear1y datei .the 
Association took prompt and vigorous action to block plain.tirf ·. · 
from using the wholesale-retail authorization contained in its 
plenary wholesale licenseGI Mre Coopers executive director_ or the 

__Association and a member of the barj drafted two statutes appar­
ently with some assistance from other attorneys~ and one of these 
was designed to block plaintiff from selling directly to retailers& 
Drafts were read to representatives of the Association members at 
a meeting on March 30~ 1966@ The minutes show that after the read­
ing the executive directo~ ttwas instructed to immediately take what­
ever steps are necessary to have the bills introduced withthe 
fullest possible support by t~e Administration and Legislatureow 

Then on April ?j 1966 there was another meeting of the 
association and expenditures were authorized~ the minutes reading 
as follow~u 

""citTh.e Executive Director :report·ed that Schenley 
Industries through its subsidiary Affiliated Brand$· 
was going into the wholesale business in New Jersey _ 
in competition with its axis ting distributors and tha·t 
the A0 B0Co Director informed Schenley ha· would give 
permission to file prices as of May 15~ 19660 After a 
~'fW..l and lengthy discussion,,i the following motion was 
d-qly ma.de 9 ·seconded and unanimously carriedi that the 
Executive Director of this Association has rull 
authority to take whatever steps are n~cessary to pro~· 
tect the interests of members of this Association ,_ 
against Affiliated Brands 0 activities and do whatever 
is ~ecessary to prevent! if possible~ Affiliated Brands· 
from becoming a wholesa er selling Schenley products 
directly to retailers and to spend whatever sums ars 
necessa::rry to accomplish this purpose including legal 
fees for Counsel who may be retained by the Executive 
Director to represent the Association~ further~ the 
Executive Director is authorized to pay to Herman 
Kluxen whatever travel expenses may be incurr~d by him 
in his capacity as Public Relations representative of 
the Associationow 
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· By April. tJ, 1'966-.· the· Ass.oc·iat-ion·w $.; P.lall-~; f'0.~· l~g_:t:J.l~t::toA 
ha.d ·.become· very speci.fic.~. This is. shown by. compar·ing·_ a.. ~Ei:.$.Ol~t.i.Q~. · 
a.dopted by the Association on that. dat:$ .. w:i.tb: t:b.e.. t.e.xt; Qt: i,tla~ bill;J> '. 
whi.ch. became: Cha.pt.erst 5S: and 59: ot.· the.: Laws: Qt.· t966:(), '!the.:. l'-~S.~:ti~. :; 
tion. :t8eads.:· · 

"-Upon motion duJ:y made: . ~s$~·ond~ct and ~nimouS.l~ 
carried. 'th.a Executive Direclor- was. v:o·t_@d 8\i C·Q~Ji;t,e.~: 
of one t.o· a.ct with _!ull. and compl.et:e: authori.ty itr~~- . 
proper and l.egal. manne1... -wna tsoeve:f· Qn bena:u~- Qf", tp~ · 

· ··Associa ti.on or· i.t.s: indi:v.1.dual. m.em.bers.: ·and· t°' e.xpen4.. 
whatever, monies: might be· neC.~ssary fQ?.· the: p~pQ$.e;_ ·Qt' 
protecting t.ha· int.er.es·t.s· Qf· th~ As.soc::lat:i.on. ·ctr.·· 1 .. t.$; 
individual ·members-. by reason Qf·- a di.S.:t.i.ll.er· o-per.(4.tJ.ng. 
it.s own. wholesale house. in New Jer.·s.ey; in c·Qmpe.t.1:~1.o-n. · . 
wi.th mem.bers· ot~ ·this: Assoc·ia ti.on by: s~eking: le.g.1.$1.~t:i.®. 
Lwhicll wCJuld not per.mi t a_ dis.till.er.;, r.e<ft.if.i.e:r.·,. · 'bl.E)nd~~~ · 
-w:inery 01~· :trv.po1:.te1-- !rQm [ si.c.1_ . having_ any, intet.~s:\. _wlla_ · _ t,.~ 
soever· in. a. wholesale. house.- in N~w Jers.ey \'Ull..e$.$: o.n. . 
Ju.l:y· 1: ,. 196 5 and. thereafter- suc-h wholesa.1cu.~- ti.lQ<\. ;;u.id. 

•• ... : • ••• 1:: .. • 

· published in. the- of'fic:ial and. c.omple:te.= who-lt.$.a.lQ~ :p~-1."•·. 
lls.t brands of.· a.lc-oholio bevex1ag_es. pursuant. t~ Rt.U.\t.$: · ·2' · 
and 3 of: ReguJ.ations· 3>+;: a.nd also,,· an ~mendr.o.ent to- :R. .•. s,· 

· 33 ::1· .. >+3 which. would. not require the di..s.t.il.le:r~ :r.e.e-t1 . .f1t~,. . 
ble.nder·1 winery or importer.- t·o s.ell to ~y. w.hQl~.$-~_l.Q.:r- . ·.- · · 
·and at -che same time prot@ct those; whole$a.lQ~S. Qn. 8.;, l1n.• 
o_r.· lines· tr.om being ar.bi tr.ar.ily r.emov@d.~ 11; · 

. . . I . On. April. ' ., 8 1966 Bills s-3 56 and. s~ 3 5'? w:e~• int~-Qd;u_Q. •. d . " 
·jointly by the minority leader and majority. lead.e~- ot thi.t. S•n.~.t•, <-. 
Neither bill he~d a preamble, •11a. time .... honored. l$g1sla.ti.ve: p:r.-~t-~.t.~1- , · 
ckntice explanatory -¢f the. r.~aso~s for· !he. law and.---. the: 0::t>j@.Ot$. 1~. : : -. 
view~~ Ja.moJ.µ1eau. v.~-~~rn~r, 16 ~ Jc;), ,00, )11$ (1954)~ ~h$1 bQtll_ . 
pa.ss@d in th.e Senate on~ 2, 1966'; were pa.s.se.d. by. th.~ As.$.$Dll>l~ ... · 
.on. May 23 ~ 1966 and signed by the Gove:r:r~o:r ?ll J\Ule 2nd.~ r~~ pu.b.lio. , . · .. 
hearings vers held by either house~ Thes.e. Dill$- becamt\ ~~$:p~ot.!iir:•lJ-- . 

. Chapters .58 and 59 of. the Laws or 1966~ Afte~ Chapte~ 5$ O\lQ~~ _· 
1aw on June 2nd the D-lre_ctor or the Division ot A.loob.ol:Lo D~'f•~.&• ... 
Control notifie4 the plaintiff.~ · 

. ~i.ls a result ot the enactment of Cha.pte.:r· 58. Q~ 
the Laws oi°' 1966, you may not sell to :re.ta.ile~s 
alcoholic beverages, other than m.a..lt alooholio 
beverage·~ and_ aceordingly~ your listing$ will n.Qt· 
be inclu<leid in: the \lholesale Prie$ List efteo.tiv@ 
July 1, 1966 ~ 00 -

: · . · In ·rorm. Chapter 58 of th.e law~ ot 1966 inse:rted. tWQ ~•w· .. 
paragrap}?.s in:to ~itle 33, Chapter 1,. ·section 43 of the R.evise(\ · .. 
Statutes·~ Bef'orei the passage of Chapter 58~ Seo.tion ~3 gene.~~111.'' · .·::.::' 
speaking,., ... prohib:ltad any manuta.cturer or wholesaler ot alooh.olio . , .. · .·.:,.· 
bEJverage·s !~om participating directly or indi:reotly in '\be. l'eta1.l· . ''· · ' .. -· 
:t.ng or alcoholic beve11)a.ges elnd also· prohibited a :retailer fro• ' : ;, ._- ... ~-

. being 1 either directly or ind:Lrectly, a. manufacturer o~ wholes-:\,.11.', 

. One or the new paragraphs added by Chapter 58 ot the Laws of 1966 
. ;"(and ~he one drafted to keep plaintiff from_ using 1 ta _1. ios:mua t_·._oi- ~---·?_ ... 

the purJ>ose of selling at wholesale to _retaile:rs) reads aa toll.ow• t 
. ..---:::rJ ~ 

. Hit shall be unlawful fo~ any owner, pa~t .owner1 stockholder or.officer or director ot any oo~por-tton,. 
or any othe.t" per.son or oorporat1~n whatsoever 1ntel''9 
ested in any way whatsoever in any winery, distillery, 
or rectifying and blending plant ·to oonduot, own · · 
either whole or in pa:rt~ or be alrGotly o:r·indireotly 
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interested in1he business of any licensee for the 
sale at wholesale to-licensed retailers in New 
Jersey of any alcoholic beverages, other than malt 
alcoholic bevera.ges, ·and such interest shall include 

.any payments or delivery or money or property by way ot -
loan or,otherwise accompanied by an agreement to sell ', 
the product of said winery, distillery or rectifying 
and blendiD:g plan't; except that: the foregoing shall 
not apply in the case of a licensee for the sale at 
wholesale who on July 1, 1965 and thereafter until 
the effec'tive date of this act, shall have filed for 
publication by the Division of Alcoholic Beverage 
Control price listings for brands of alcoholic 
beverages pursuant to the rules and regulations of. 
the Division. of Alcoholic· Beverage Controlo" . 

This is a penal statutee Unless it ~s invalid as plaintiff argues, 
the unlawfulness which it defines·would be subject to the ptuiish~ 
ment provided by _n. ~e 33: 1-5'1 , that is to say, . a fine of $50 to - ·:_ . 
$25'0 or imprisonment for. 10 days· to 90 days, or bothe The penal .. 
nature of the act is mentioned here because it_ may bring into play 
principles of strict construction for which our courts have ex­
pressed approval in a large.number of casese 25' N, J, Do "§tatutes" 
key No. 2~,1·, J2o236 et §.§.9.• 

Plaintiff argues that the legislation under attack was 
clearly and exclusively designed and promoted for the benefit of 
the members of New Jersey Wine and Spirit WQ.olesalers Association; 
and invalid for lack of a sufficient public purpose or as .private­
legislationo ±n weighing the contentions made along this line, some 
findings about-tie Association and its activities in support. of the · 
bill are called fore· · · 

During 1966 the Association had the names of twenty-six 
companies on its membership list'"' The membership was drawn from 
"independent 11 wholesalers licensed by the state of New Jersey, the 
word "independent", according to Mro Cooper's testimony, i~dicating 
a licensee with no tie by way of a proprietary interest with a 
source of supply to wholesalers0 The members pay substantial dues, 
the total in 1966 being $114,882&22$ That total was based upon a -. 
rate equal to.t of 1% of· the total of gallonage tax (N,JeSoAe 

· 5'4::43-1) paid to New Jersey on distilled spirits by the particular 
m.ember. · The A~sociation maintains a permanent off.iceo Mro Cooper 

is president, treasurer and.exec.utive director. at a .salary of 
$25' 000~ He and two women who do secretarial work are the regular 
statr or the office. For some years~ including 1966, the Associa­
tion has employed William Go Hetherington & Company1 specialists 
in public relationse For this service an annual re~ainer of 
$7, 500 was paid® . Mr-e Kluxen, whose name has already been mentioned, 
was the ~_g;t.s.lative consultant~. or lobbyist, for the Associationo 
He was beir.rg" c'pmpensated by. ·the Assoc~ation at the rate of $16,000 ,, 
1n"'1966 and more recently his pay has been raised to $20,000~ 

Though the Association listed 26 members in 1966, that 
numb.er is misleadingo Various· licensees who· are members are tied 
in common ownerships with other members and in some cases with 

'holders of plenary wholesale licenses who are not members~ There 
are the following combinations within the Associat1on8 

(1) Galsworthy - Fleming & McCaig ~Crest 

(2) Reinfeld -·Majestic. · --
. ~· 

(3) F & A Di:stributing Coo - Merchants .. Gillhaus 
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·. < '(ii:r :J&}}'Di:~tr:foUt±ng co. - Dorchester 

... · c·5,) . -F~de_ral:_{·Jersey City) ·- Federal (Pleas~ntville) .-
. : ~Ga,t~way. · · 

.. . . . . . - . 

· (6) -Garden St~te - Crown . 

(7) • Je~sey National (Paterson) Jersey Nationai 
.. (Cain.den):'.'."" ·Philli-psburg Beverage Coo 

··In addit-i6n, .. in .. a·::·hrunber·:·or .··cases. the owner of one. of th~ n~~ed. . 
g.roups. a.ls.o ._ owri.$ .. ·one_ .or · mor~ non-member holders of a plenary whole~··· · 
:ale.licens~,,. Fo;r .:e~J.nple,_ Fl~gstarr, a member' owns Banner, which;:" 
is not a member.. ; :: -.···· ... : .-.· · . · · . . . ·. · : 

'.· .. 

,,if' ~ad1· o.r;:the' cb~---6rna'.Cions namea· above were treated as a -~·: . 
_-single.memher,_.·the A,~soc.iation would have· a total or only~1,~ .· · ... ' .. : ,;··· 
Nevertheless ·tie member.s of the Ass·ociation in 1966 had approxi- ... · :· :­
mately 83% -ot_-·the who·lesaler~re·tailer market in New Jersey for alco~>:'. 
holic beverage~ qther 'than beer~ The grand total ·of gallonage tax_.· · 
paid to_ -the state was $27,5>+91 55'2 and the members of the Associa- ..... 
tion paid of .this total '$22,9~6,101 while the non-member whole- _, 
sale licensees·were._paying only $4,.5'5'3,45'1., And an even ;more.s.trik~-· ·· 
·1ng ·ec:onomi·c .. coiic_ent.r~tion. ;exis·ts; the seven groups of tied-to·g~ther:/ 
wholesale lic.~n:sees -l~ste¢l .above paid a little more than 66% ot. the.:'· 
. grand tO:tal -.of_ all.:,.taxes -_pa'id. by a11· 11.censees on alcoholic bever~· :··:··::; 
ages ·other :·tfian-,beerQ:: ·The :fi·gures of the Beverage Tax Bureau show· -
that in 1966.. l4,671_,889 gallons of liquor were sold to ret.ailers·: .~' .... 
in New. Jersey•· ·Also"-that.:8,310 192 gallons of wine, 741,034 gal- , 
lons or ve~mouth arid·· ~91.t.928 ·gallons _of sparklf..ng wine were sold.·· .. · . .­
·The tota.1 ·of' .gallons_. f9,t the ·year, excluding beer 1 was 21+,218,o>+3~: .. ·· 
Al though ··taxes ·paid· ?'..r$/.rio·t a precise indicator .ol'." 1he number of . . . . 
gallOil.S sold, ·since the -tax rate on vermouth and wines is lowe·r ·,· ... ·::_:;. · :·:.;. 
than on liqUQ'.J:'S.7- .~t.~l~ ,t_h~(-.st_atist~ical. data in evidence is adequate ..... '. 
to show .tha·t the ·membe~s; of 1he Association marketed about 83% .of .. 
this, to:ta:t·,-··:a~? .. a:P-:P±•ocid;Aia:t.el:y ·19.,300,000 gallons in 1966(1/ · · 

. . . . . . . '· . . : . ·~ -~·, . : . . .. '.' . . . . ' . ' - . . . 

. . ·:.·_·· ._Th~,'otrtcd; .. a.~,'.N'~w-.:~Jer·s~y· book or -~1sted wholesale· prices· _,._., · 
.·. eff.ective: as o'.r···,Ja~tiary;'-1 : .. ·t969,· contains the price -quotations or· 
. 60 licens:ed· whol~·~_ale~s .. ''.o:f.. alcohplic :beverages (other than beer').,,:·". ·. 
- ·who are ·offering ·piupduc~·s · to.--retailers~ Included are 25' li~ensees .-·' 

. - .whi~h.we·r·e·: nie~~,~~:sc_.of·:.:t~e. Assoc .. ~ation in 1966~ Of the--remai~ing. 35'7 .. :-<:· 
-.- -a_ total ·of 15,Jiave·'_.~nly~ wines and vermo"U:th listed for ·salej and.-a . · >, 

· ·.number or others-- have:, very short li:sts or distillery products. 
B'oth 1n--number.ot1icenses:held .and volume o:r business done the 

: members· "of· ::thEf. we.w. ... Jel'.sey. Wine & Spirit Wholesalers Association . . . 
. ··:doiili~:te·~.-~he:·.:_~,~W.(;~re.rs~.i -·inarke·t .ror · di~ti~le_d liquors at the. whole~,~-·-,· 

_-:_::·:_.sa+~;r--:_r~t.~f:~~~:·~:[~;r'.~~;;~,>/·:-:_:; > _.. . . . . , .. 

· .:. ". ·. : ... · -~ ----:..Re'ttir#iri~::;;t·C:/:tie .. · legislation, an._ active publicity campa.ign _>: 
· ·. W8.S/Car~i~_d_"'.qz;t/_qur·illg 1 .·t}).e __ Short: 'time between introduction and. final··· 
. p_a'~fsage·e···-~·New$P.:S..1'-~r;.:~:-a.r:t.icle~ :placed in evidence· show that the, . .. .. ,._,1 

· measures: were·,,· ~et.t>~-~:pe~i·t.~cally ·described as containing .a bar to ·· ... · 
Schenley,vs· :go'ing~~~:itito·,-t:q.e ·:business of selling directly ·to retailers~.· 
A:· _memorandum---'::r:ro~:.-Mr;~~~rc.opp$J8.-':to Hetherington & Company9 the firm .. ,;: 

· in charge ·.Of pu~li.c ,>r'.ela;t_+ons · fo~.· the Association, . shows how· direct~ .. , 
. / ly aimed;_.a.t.··~chen.:L.~y·:Jt,~s;·.,t}le ·:E?;tfo~t. to promote support for the· ·, · 

Association a El .'pdint; _·:o:f)v1ew0-:. :·It·. reads in· part ·as tollowsi 
. ' . . . . . ~·· ' . . : . - . . ·. - . . . . . . . . . - ' , ·' 

.. ~ .. 

· ..r!a S•n~te~: ·:e:l.1i ·)ltJ~6~.-
. . ·. , ov.Tl'r~··-·~: ·biil ·--w9uld -p-revent 'i ariy ·di-st.ille,r·, rec ti~.-~_:: · ., · .. 

·f'ier,. blendeJ'· :.or .. _winery. from havin.g any .int_e.res~t.· what~ . _ 
·,soever· in· any ~nner_ ·in a whole.~ale .. bus,iness. selling -:; . 

-"~--. 
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alcoholic beverages which they make to retailerse 
(You will note that brewers are not affected.) . 
This bill is designed to prevent the current attempt 
of Schenl~y Industries to go into the wholesale busi­
ness through its wholly owned subsidiary,. Affiliated 
Brands, which has held a_ wholesale license for years 
but has never sold directly to retailers. There · ·· 
are currently, and have beeni)r many years, at leas~ 
11 New Jersey independently owned wholesale houses · 
employing thousands of people with tremendous . in­
vestments who·· would be forced out of business in the 
event Schenley · as a manufacturer, were permitted . 
through its subsidiary to compete in this same mar.-
ket .with its authorized distributors. ·, . 

. "Actuallyi 'this le~islation is an.extension ·of exist-
ing legi~ ·ation which prevents a distiller or a . 
wholesaler from.having a retail license - -_ 1 tied­
house.-'" Forfue first time _since Repeal that tied-

. house. si tua tj.on now looms as a distinct· possibility 
if. Schenley is permitted to oper~te.direct or· 

.through its wholly owned subsidiary, Affiliated 
Brands. . J, 

"While Affiliated Brands has had a wholesale license 
in New Jersey, it.has never sold to retailers and ob­
tained the license ·solely ~ause the alcoholic beverage 

·law requires that in order.to. allow missionary men or 
state managers to represent a ·distiller, that distill.er 
must first obtain a wholesale li.cense. The fear ex- · 

.. pressed herein is not idle. There is ample evidence 
to support the fact that Schenley~s ultimate aim is 
to put out of business those wholesalers how distri­
buting its products with the ul~imate result of 
abrigating lsic] all ·economic control on the sale and 
distribution of alcoholic beveragess This, of course, 
would result in the situation diametrically opposite 
to the policy and purpose of the Alcoholic Beverage 
Control Act and the pronouncements of every Alcoholic 
Beverage Control commissioner$) from Burnett up to the 
present director Lordi, emphasizing that the state of 
New Jersey is primarily interested in temperance and 
control, so far as theSlle and di-stribution of alco­
holic beverages is ·concerned. At all times the po~i­
tion of the State at all levels has been to enforce the 
specific language 1n~the Alcoholic Beverage Control A0 t 
which authorizes the director of that division to pro­
hibit anything which is 'unduly designed to increase 
consumptj.one ' Of course, price basically controls 

. .g_C?ns_umption.e at 

This was material intended for propaganda uses, which may in some 
degree explain its lack of truthfulness. The 0 ample evidence11 that 
Schenley's aim was to put out of business the wholesalers who had 
been distributing its products was not "amplen and in fact did not 

. exist at all; and Schenley 1 if allowed to sell to .. retailers, would 
·not have been in an econonuc or legal position to bring about the · 
dire results forecast by Mr. Cooper. However, the interest of the 
memorandum for present purposes -is the direct thrust at Schenley 
in contrast to the mere mention of the 11 tied-house 0 philosophy. 

There is no record of any debate in the Senate before tha 
two bills passed there but a record of Assembly discussion on 
May 23, 1966 was taken® The measures were moved.for passage by 
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Assemblyman· Farrington~ Among the questions a4dressed to him be= 
fore the voting was this8 

tt. e ca e. ·isn v t :l."'c a fact Mr@ Farringtonj that the- --- ,_ 
only distiller that wo-atl.d be affected by this is 
the one that we are all aware of~ isngt it true 
that there are no other distillers that could sell 
directly to retailers?" 

The answer given wasg '· 

~v e () . 0 ~ ·with ·(he exception of those that a.re pre­
sently selling· directj that is my understanding of 
the facts e tt -

'1'1hus, alt:b.ough the name nschenley~ w·a.s not used and the accuracy 
of• the a11si-;e:r may be questioned, the Assembly was plainly told 
t~at it was considering proposed legislation.aimed at.a single dis~ 
tiller; and to raise any possibility that Schenley was not recog­
nized. "by all :mem.bers present as the distiller referre<1 to in the 
question and answer~ it would be necessary to assume assemblymen 
do not r·eaa. the newspapers©· = 

The:re was also a specific reference dur_ing debate to the­
special-interest nature of the proposed legislation~ One member 
saids: 

uThis bill was / introduced in the assembly 
[Senat~ on April 18th it was reported out the fol~ 
lowing week~ the week ihereafter it was passe4 in th~. 
Senate and received here in ·the assembly, and last _,,--~ 
week~ less ·than a month after this bill~as intr,odueed · 
in the first house of originj 11; was relea$ed out or 
committee and is now before us for a vote0 This bill 
obviously involves special interest~ Bills involv­
ing taxes, the labor bills we have seen here today, 
have never been treated with the speed and-courtesy 
that this bill has received, and yet it is a special 
interest bill@ ge: . - _ 

Other speakers~ who urged passage of the legislation~ argued for 
an extension of the bar against 119 tied houses 'j ~ for p1~otection of 
wholesalers agalnst a distiller~s competition and for protection of' 
the jobs of employees of wholesalers~· There was also an argument 
for keeping prices up~ the sponsor of the legislation saying that 
a distiller selling to retailers · 

\ifl Q <II o' will hopefully save money~ have his products~ 
sold for less money and the cases in the State of 
New Jersey have helA that cheap liquor is not neces~ 

·: ~saril_y in the best interest of the people 0 II> 0 ae 

-- > rr:-the- ~l~SG of debate~.n~-· A·S~emfily VOt-~=d~wn 36 to 1-,~ 
a motion to lay the subj_e-ct over for a public hearingc immediately 
ther~after- Senate Bill 356 (Chap~s 581 PoL(ll 1966) wa-s p.~ssed by a 
vote or 46 to 3ci Then Senate Bill 35·1 1.Q!@Rt.0 59~ .PaLG 1966) was 

"'' passed virtually without discussion and without a dissenting vote 0 

The legislation= at least- in the Assembly~ where there is. 
a record - was the product of the strong self-interest or the · 
Association combined with its gx~eat pol:i.tical powerc Those factors, 
however, do not make a statute invalid.if there is also public need, 
coupled with a reasonable attempt to satisfy ite ,!he Ind, Elec9, 
etc, Assn, vr N. Ja Bd •. of Ex 1rs 2 , ElecJontr 1,Ps, 1+8 fu.i!• !+13, 
420 and 4211967) o There Jus tige Hall spea.l~.ing· fbit a unanimous 
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court cited Reingold -v, Harper, 6 ':lid· 182, 192 (195'1) a case 
upholding legislation against self-service gasoline stations, but 
containing a strongly worded condemnation of the perversion of 
the .. police power which will result "if the dominant purpose be the 
advancement of ,Private interests· under the guise of general wel- , 
fare o 8 ~ " I doubt that this language is fully supported by the 
results of other cases involving self-interest legislation, OJ! 
even by_the result in Reingold; but going back to Independent. 
Electr±cians it may· be noted that Justice Hall made a sensible 
observation (48 N. Jo 421)_which is very pertinent. to the case.f 
·before me: 

'''Private interest aspects as strong as they seem 
to be here will be an; important consideration in· _ 
the total evaluation." , 

It . does seem to be a matter of common sense t9 weigh mor.e criti­
cally a legisla ti ire r.esul t produced' by a small~ selfish and 
powerful group than a statute resulting from a broad public demand. 

I 

. Gr.and Union Co. v.· Sills, 43 N. J. 390 (1964) is relied 
upon heavily by the Attorney General and understandably so•·· That 
·case involved self-interest legislatlon designed to block the 
further-growth of chain operations in the sale of alcoholic bever- · 
ages at r_etail by forbidding anyone to acquire, after the effec- " 
tive date· of the a9t, a total of more than-~wo retail licenses~ 
The constitutional arguments made against the statute by the Grand 
Union Company and other plaintiff a. were much the same as those · . 

·advanced: by the plaintiff here. The law was upheld and the general 
tone of the opinion which Justice Jacobs wrote for a unanimous 
court indicates that there was never any doubt about the restilt.· 
It contains comments suggesting that legislation restricting the. 
privileges of ~olders of liquor licenses may be entirely_ outside 
the scope of constitutional restrictionst) At page 404 it was.said: 

. "Nor do we find any infringement of the constitutional 
guarantees of due process and equal protectione The 
appellants hold renewable annual license privileges 
which are.not being.t?]ce~ away from theme> Though they 
will have no right to. acquire-additional license privi- · 
leges contrary to th,e policy empodied in.·~&he~~:~r-.- 15~, 
there is nothing in the constitutional cil:uses:;-·' ~,- --- --
which guarantees any such _r.ighto The Legislature -
may, without ·at all infringing upon the due process 
clause, either terminate or severely regulate all 
-~-iquor sale~ .within ~he Stat~~" . __ -~ .. ·- ...... -... _:,-,,.. ... ., . .,,c_., 

And at.page 399 there was an approving reference to Franklin 
stores Co, v 0 Burnettj 120 N.J0Lo 596, 598 (Sup, Ct@ 1938)~ where 
the statess power to regulate the liquor industry was described 
as. Hpra·et±ca-lly limitless o ' 0 These comments when cqnside:red with 
an' almost uni'f'orm line of New Jersey decisions upholding r_egula-

.,'tions· leave me· with some question as to whether a licensee in · 
the 'alcoholic bev:arage industry~ who certainly canno_t· challenge 
the basic -requirement that he be licensed, really has any con~ 
stitutional rights for our courts to consider@· . 

Counsel for the plaintiff has, ·shown an awareness of this 
question by arguing as the first point of his main brief that the 
guarantees of the Fourteenth Amendment apply to legislative 
regulation of alcoholic beveragese Among the cases_ci.ted for 
this are-: Hornsby vft Allent 330 F, · 2d J5 (5th CirQ i96l+); City , 
of Miami v Ka~fetz, 92 S 2d 798,(195'1); George Benz Sons v 
Ericson 3¢ N1-, 2d ?25,~ .M!nn• 1 (19~8)~ Dade Countl Vm Keyes, 
141 S, ~d. 819 ~ Ct, of Apne, 1962)-$ 
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In.Hornsby v, Allen, §llpra, the action had been brought 
by ·an unsuccessful applicant for a retail liquor store license. _· .. 
The U. So District Court dismissed her case but on appeal j~dg~_ · 
ment was rever·sed~ 326- F, 2d 605e In deny!ng- an ~plication tor_ 
re-hearing the Court of Appeals said: (330 .[, 2d 56) - -

08 Furthermore, we cannot agree with appelle@S ' 
contention that a liquor applicant is like a can­
didate fo~ a state governmental office who has no 
ri_ghts secured by the United States Constitution.:· 

· The liquor business is like any other bus·1ness in 
that ·the state is limited- in its-regula'tion of it 
by due process and.equal protection requirements, 
although the peculiar nature of the· bus_ine~s war­
rants the· imposition of severe limi ta ti·ons on It i. 

liquor traf!ic and tight·restrictions on.those 
persons engaged in itc" · 

In-.George Benz Sons, S1.ll1.ra~·:a group of licensees· challenged.· __ . 
legislation-designed to prevent manufacturers and wholesalers of _ 
ntt:tntoxicating liquorsn from manu..facturing _ or selling "wines" and -to-··,. ·· 
prevent producers and wholesalers of "wines·" from manufacturing-. or,:-: 
selling ,. intoxicating liquors o 11t nie case· is inter es ting because · . .. .. 
the questions raised bear a degree of resemblance to those or the · .. 
present ease; also because the court .. emphatically recognized the . . .. 
breadth of_legislative power and the·:-limited scope for c_ourt re~iew,'.:-·:: 
but nevertheless did .. review and did hold the statute unconstitu.,,-. · -.-·· 
tional@ At page 731 of 34 ~,W, 2d the Court said: '- · · 

nconceding, then~ that the legislat~e possesses 
·-all legislative powers not withheld·or forbidden by 

the state or federal constitutions; that no one has· the 
absolute right to engage in the business of selling in•· 
toxicating liquors; that it is a privilege subject 

_to the police powe~ of the state; that no one, once 
licensed, can acquire a vested right to continue in 
the business; that it is subject to legislative con­
trol and regulation under the police power;.that_ the 
legislature has the power to make classifications which 
are reasonable and not arbitrary; that in considering .. -" 
a classification courts are obliged to give the law· 
the benefit or the_ doubti: that the burden of proving,-

- the unreasonable and arb1trary character of ·the law -· · · 
is upon him who asserts 1 t; and th.at the · classifica- ,., 

. tion by the legislature 1$ p·resumed to ·:be fair until 

; :·: '. 

.; ·.·. 
the contrary is· establish~d, we come to ihe question . 
whether the act here µpde~ -consideration is so un-· '.. 
reasonable and arbi tran as to offend the provisions · .-. - · , · .... 
of both the stat~ and the federal constitutions~lit .. 

:-.·· ..... ; 

· :~ < ~------~~-.. w~y oi supplement to· .the authorities cited ·immeq.iately ... ,·" · 
abo~e·2. it ·may_ ,}?e noted that the Court in Grand Union considere_d ·.the·! .. 
const1tti.tionar arguments addressed to it and did not dismiss them ·- '..' 
·as inapplicable to a -liquor licensing problem& Since Grand· Union. · ·· · 

_ . was "decided_ our SUpreme Court has ruled in a group- of disciplinary ~-. · -
: -.\ cases that the Division of Alcoholic Beverage Control is not . 

; : .. 

- .. justified in suspending or revoking licenses of bars because 
· --apparent homosexuals congregate at. those -bars~· One Eleven Wines & 

Liquors, ,1n.c·1, et al v. Div, Alcoholic Bev* Cont,, .-50_ N,J, 3_?.9- · 
- (1967)--'' · Instead of disposing of tie_ particular case,~:·:'oy ruling 

that they had- not peen proved· in such a way as. to fall within. the" · 
Division's Regulation adopted under the power dele,gated by the · ;._ ·_· ... , 
Legislature,_ the Court went on to consi~er the broader problem = · . 

and held that a charge of mere congregation or apparent_ homosexuals·' 
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is unreasonable and legally unsupportable, and suggested a revised 
Regulation which would permit·the congregation but forbid overtly 
indecent conduct in licensed.premises. The case is some authority 
for the proposition that our courts have power to declare unreason­
able and therefore invalid conditions imposed upon the holders of 
liquor licenses by the exercise of legislative power; although_ it 
must be conceded that the Court expressly recognized the presence 
and importance of the indi vidua~ · rights of the alleged homo- · . 
sexuals. Without those in the case one.may doubt ~hat any prop~rty 
rights of a liqen~ee to conduct his place of bus~ess without un~ · 
reasonable interference would have been enough to reverse the 
penalties which had been imposed. For the moment, however, the 
point is that a ruling deemed to be regulatory of the liquor· busi­
ness was reviewed and reversed on the broad grounds indicated in 
the opinion• 

I .conclude that it is. prop~r to review--the. ·:t"eg.isiation .. ,be·:·-----. 
fore me from the standpoint of due process and equal protection using 
the a~proaches which have become conventional for those purpose;.. ~ 
Starting with all of the concessions made by the Minnesota court in 
George Benz Sons, (as quoted abov~), the basic. question is whether. 
this legislation imposes restrictions related reasonably to the pro­
motion of temperance, or restrictions having such a slight relation­
ship to temperance as to be no justification for legislative inter­
fere~ce with freedom of trade even in the alcoholic beverage indus­
try. As a corrolary, it may be asked whether there are factors in 
this record to overcome the presumption of° validity? 

~Cse_e_ no signific'ant r.ein upon price cutting -in this legis­
lation. Plaintiff has filed regularly with the Alcoholic Beverag·e 
Control Division price lists for Schenley products both at the 
wholesaler-wholesaler level ·and at the retailer-consumer level.'4 
Plaintiff and its parent have depended upon jobbers to buy its 
prodµcts in New Jersey at wholesale and then distribute them to 
retailers. The scheme of fixed prices has been rounded out by 
wholesaler-to-retailer prices for Schenley products filed with the 
Division by individual jobbers as part of the full price list of 
all producer's products handle4 by such individual jobbers. In 
the past and at the present time some leeway has and does exist 
for price changes. Selling below cost is prohibited, but by re­
ducing its costs at anystage of the producing and distributing 
process under its control the Schenley organization (or any other 
distiller similarly situated) could create a situation suitable 
for price reductions both in its wholesaler-to-wholesaler list 
and for corresponding reductions in the consumer prices filed.- It 
is so obvious as,to scarcely call for comment that any price filed' 
for any- product at the wholesaler-to-wholesaler level must be suf­
ficiently lower than the consumer's price filed for that pro.duct 
to allow a margin·for both independent jobber and retailer to 
cover· cosi;s ;··and earn a profj. t• 1

• This margin is an ec:onomic neces­
sity; without .it jobbers and retailers would not handle the .. 
distiller 1 s beverages because they could not afford to do sp.' 

In tbe past and at the present time Schenley has had con­
trol over many price-influencing factorse Cost reduction measures, 
advertising and other promotions, larger or smaller profit margins, 

·have been its to take or decide upon, right up to the point in the 
process of production and distribution where the independent job­
ber buys and pays for his Schenley purchases6 Add one more step 
to the many which the distiller has regularly been taking in his 
business, namely, a wholesaler-to-retailer sales and distribution 
department in New Jersey and the potential of price decreases 
(or increases) willbe enlarged somewhat but not in any signifi­
cant or material degree. 
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In the publicity campaign which was waged by the Associ-
'a tion while the 1966 legislation was pendi~g, it was argued that--. 
Schenley1 if not blocked by law, would cause plaintiff to cut · 
prices q1· Schenley products to retailers t would thereby ruin 
or damage independent wholesalers who had previously dealt in 
Schenley products, woUld encourage more drinking of cheaper wMs­
key and generally threaten or disrupt marketing conditions i1i New 
Jerseyo The same argument is made her·e in support of the propo• 
sition that Chapter 58 represents an appropriate. exercise of the .. 
police power. ·I think the argument is economic nonsense$ 
Factually~ one of the sallent features of it is answered by testi-· 
mony in the record. A witness declared that Schenleyws plan to . 
sell directly to retailers did not involve any ~hought of .cut-
t~ng pri'ceso I.beli~ve that and so findo There was, however, 
no guarantee given against price reductions in the futureci As 
to the possibility of such reductio~s in the future, there are 
o bvlous economic limitations and some which are legal@' 

·Broadly speaking, any business man, unless he operates 
at a pric·e,_fixed level as does the 'New Jersey. retailer ot alco­
holic beverages, can reduce his pricese· In an ordinary business 
he mayaren sell below cost, but the need to make a profit, ac• 
cotintability to stockholders, and the like, dictate a pricing 
policy adequa:·te to eSl,rn a profitable return upon the aggregate 
of the actlvities which the business man must carry on to get 
his products into the hands of his buyer and get paid for them. 
Add additional costs.for distribution and the capital, labor and 
overhe~d comprising those added costs will as a matter of econo­
mics have to be earned.as part of the price charged and something 
for profit on the new distribution activity will have to be 
included@ 

I would suspect that the members of the New Jersey WiD.e 
and.Spirit Wholesalers Association have been making handsome 
profitse Their strong reaction to the proposed entry by a major 
distiller into what they had probably come to regard as their 
territory so indicates;· and there are other indications. Their 
organization·is rather expensi'Veo The Director of Alcoholic 
Beverage Control has noted in an opinion that the Association 
invariably objects to new wholesale licenseso In re Application 
of Kasser ·Distillers Corp@' (AeBoC$ Bulletin 1720, n.u~· 7, 9,­
January 10, 1967)e The record does not sliow how much was spent 
op the campaign to .pass the legislation now in question, but the 
authorization to spend has already been noted and as an a.musing 
footnote"to. a teII1perance discussion the record show~ that the 
Ass:ocia-t.i;"on··.:-is.:Sµe<;I.J.t~s. check for $2,000 to a Trenton restaurant 
to pay· ·roraldohol;icf-·peverages~ If handsome profits have been 
the rule, a· distiller who enlarges his business by adding a 
wholes~i~r-~._tq_-retailer distribution department may be sa tisf'ied 
to have that qepartment earn lower profits on its activities than .. 
tha rate whi-ch independent wholesalers have generally been earning 
and he may be able.to cut costs or this stage of the distribution 
process 'by developing greater efficiency than the independents\ 
have· shown~ ·This potential for lower consumer prices is only 
slight, however, and the ·area for price changes at its greatest 

1 scope would be small because the wholesaler-to-retailer distri­
bution of .alcoholic beverages is only a segment of the business of 
manufacturing and selling. 

A classtcal economist would teach that a reduction of 
·only one cent in the price of a bottle of whiskey, brand At will 
result in more sales than if .the reduction had not been made, 
assuming t.hat all other circumstances. affect~ng sale are the sameo 
That is not the point, howeve~~ and for two reasons0 If' a .f.ew more 
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'· 
.: ' bot ties· or . brand .fl are' .b~ught. by : consumers who .·otherwise would. ' . . i -

have purchased brands· B or C that has·nothing to .do with the .. 
~ause ·of temperance. " ~st~liers -.rr9m time ·to time do change tne > 
filed -retail prices of .th~«brands-they own or control, thus.cre­
ating some degree or.price appeal.for one brand over others; and -
this is an accepted featur~ .·or our .. systeino' S~c·ondly, it is .. · 

4 
·. , 

poi:p.tless here to consider the effect of free liquor upon coli-" 
··sumption or even liquor at some point below costG> .Economic .f'aO•;· 
~ors bar ~chenl~y,.· or any.· othe~ ,distill~r, ·rrom giv~ away' it"s· t·~-. 

·be·verages and f.r~m. selling below or at cost1 or at any scale :of._ ·i -·:· ... 
_prices that wi:J_l. not pr·odl;lc_e over all a prorit on capi~~l .and :-.· : .-· 
e~fort .devoted to the whole busine_ss. Then there is a legal .. · ... · -,_ 
barrier.t . On"March ·27i. 1967 .the Director of the Divisi·on of 'Alco~.· 
holic Beyerage Contro · issued __ a_ warning. in writing to. licehsees . · 
having -~~e .-Privilege~~to· sell ~-o .·retai;ters~_. He war~ed. them that -­
.a sale ~to a· .retailer.for les.s ·than· cost·,woul.d be a violation ... of'· . 
R~e 1~ ,,or··. State ·Regulatio.n·~~o.·, -~lf•(ado,Pted at an earlie~ ~dat~>:· . .-:.~ .. -~<­
and mig·h:t"re.sillt Jn disc~pl_inary:·proceedings against, the.of'fe.nder•s-.· 

~ "' ! ' 

'-'.I 

r 

. ,' ·. ' 

·11~~ns~c.:: . .-·:-.... .. · ::·.·"_.1,.:· .. ·. •· : ·"·· • ·,.· · ·-.· "· • · '.:.'. __ · :·" .... · .. · 

: .. -::.: .. · ""-·: ·.:_.'Gr~nt1":ufi1~~-!j_ a:~p-rpv~l .. ·o·f' ~e. st~tute· to .. pr·e-~e~t .: the'.".'.- .- .. ·;;. __ _' ;,~'. ·. ·~ 
spread, .. 0f ·chain· op~rations· _in .liquor :reta.iling·· was· bas~d_. in: part.-.~-,,.. .. :· · -
on _.the <i:>r.op9_sition that a.-·1egitimate object or th~ legis·lat~oh>~ ·· :: · 
wa~ .to·make ·consumers _pay more .-than they might otlierwise··ha.V:e,-t_o· .. 

· pay a]ld thi:s reduce ·consumption.· Howeyer t the price compa_ risons .- .. ::: . 
mentioned in the opinion (4-3 N-. Jo. at -396J were between· brands _ .. 
general.lY .advertis·ed and .distributed and chain stores' private:_ 
prands selling at oue-third less;. a- substantial price differential. 
In the present case, ilnless:- the '.l~censed j.obbers have been re-.. -.. 
ceiV:il:lg lush profits or.ope.rating:i'nef.fici~ntly_,- or both,.·-no. dis­
tiller's wholesale-to-retail d_ep~rtm~µ~_· C9:n .really do anything 
about getting prices. fo.~. _that· ._level . .-.Of .· tP,e liquor buslness down,~· .. 
for· at hest it .can o;nly~be.,·operated efficiently and at·.a reason..;.. 
able profite· · · · ...... -_ . ..:. · .. ._. -.: . . .-·"'._ : ..... · . ·· : · . · . 

I conclude .th~t>f~~·:·poterttiat: of Chapter 58 for. keep-
ing prices up is uncert~iri. a.nd ··if ·prese~t at all could operate .. 
within such a ·small range"'as" to produce ·a price-affecting ·factor. 
so slight that the statute :·~annot be held ·to be· a. reasonable·.... . 
exercise or the police power.' on. pri·ce-control. groundso· The alter­
native would be to protect'.' by:. legislation prices. which are ·pos­
sibly subject to some re"duGti:on.·: .. t~ough competition .only because· 
they reflect inefficiency· OJ;~ :~Xcess profitSe" . · '_ 

Though not ne_cessary· to .·the .. dedision just stated1 I should 
add. that on the subject· of. prices~ .I found convincing the testi- . · 
moliy offered for the· plaintiff· ~-o· the _e:f.'f'ect that price reduction~ 
do not appreciably increase_ consumption.. The witnesses addressed . 
themselves to price reductions within commercially available 
ranges ·ami--~did- not ·go ·into unrealistic .discussion ab9ut fl'ee liquor 
o_r .... liquor pr_iced below costo Mre. Feldman, president of Schenl~~ 
Industries, and a former vice president in charge of marketing for 
the-compa~y, testified -to his-personal exp~rience as .the proprietor 
of a chain ·of 17 liquor stores in Florida when the "fair trade" . 

. ·price-fixing system in that state came to an endo There was at 
. first· a flurry of buying when prices went down but .thereafter the 
volume of /sales went back to the same leveL. as it had been before 
price-fixing came"to an endo Dro Harold Watte! Professor or · 
Economics at Hofstra University a.J;ld a-specialist in- the e«onomics 
of the liquor in.SJ.ustry·witl! an impressive record of studies'and 
publications, iiso t.estified that price reductions to the con• 
sumer qo not increase individu~l consumption~ This conclusion has 
been demonstJJated by investigation. One result of a lower retail 
price leve~/is a t~ndency to shift to a brand which formerly was 

. ii11 • 

. / 
)' 
i' 
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regarded as beyond· the buyer's budgets This factual. material 
st;rengthens my conclu.si9n that any price reduction which could pos­
sibly result froni. suc.cessful operation. of a wholesale-retail 
department in New~ .Jers.ey ·by .. :Schenley would not foster intemperanceo 

· .. 

·Another argume~t for validi.ty is. that the legislation is 
an appropriate extension of our est~'blished policy against "tfed 
houses. n · Dr-., Wa ttei1 expressed doubts about the -real woi:tth of· the 
policy under today's conditions, but whatever the merits of his~views· 
on the subject, aprohibition against "tied houses" to the extent 
of keeping manu.facturer-and.wholesaler out of the retail business 
is an established and acc·epted part of our scheme of r·egulatiofi. 
In. Grand Uni.on our "tied house" policy was among the factors men­
tioned -in· justification· of the legislation forb~dding the·growth 
of chain outlets.for,sale of alcoholic beverages at retail. 
Until Chapter 58 -was passed our fo.rbidden ·0 ties" always involved 
a retailer0 

".At' the·-·center of the nev11n thus prohibited is the direct re­
lationship between producer or.wholesaler on the one hand and ·con­
sumer on the other·o · The policy has been to k~ep producer. and whole­
saler out of a positi9n in which .either might serve, or sell directly 
to, the patron of a retail establishment owned or controlled by the 
producer or wholesaler and use this direct relationship to persuade 
·that patron to drink. or buy more than· a temperate man should.-- I 
think· the "tied house" argument made -in the present case.is nothing 
more than·~n assertion that the policy is accepted and established 
where a direct relationship with a consumer is involved and may be 
for that reason and no other extended to levels of the alcoholic 

. ·beverage industry where no consumer relationship is involved, or at 
lea,st extended for the p~pose of keeping producers who have· not 
preirious·1y· sold directly to retailers from doing so in the future. 

, Plaintfr r·-r or--a --Iong···-t ime ___ fia·s·· · h:a'cf "a-· plenary, whoie sale i1-
. c ens e even though (except f.or private brands) its sales in the 
past-have been to other wholesalerst! One of the main purposes of 
having such a license 9 if not the main purpose, has been to make 
it lawful for plaintiffsB sales representatives to ca11· on retail-

~ ers and promote.Schenley produqts in any way available to sales~ 
.men short of, actually making saleso This sort of selling effort 
has·"been a g-eneral practi:ce in the industry. It is not prohibitedl 
by.the 1966.amendments and no doubt will continue as a business 
devices - Through the plaintiff Schenley has been and will cont_iD:_µe. 
·to be 'in direct contact-with. retailerso I see nothing about · · 
·direct _selling.l:>y prO-duc·er to retailer that might threaten to 
bring about· more intemperate drinking habits than would prevail .... , ... , 

·.if. ·the 'd-ir~ct:se+!~n.g were prohibited; the consumer will have no 
~:;nJ.~-~e:t;Q,pzji:P,~.9:t"\W~i..tP.,,?.tl:J.e:: ·producer than he. does· nowo With a group 

:·,_"4:()'f~/~~~~~~·ihe'n.·_.:«1evdting :their a ttenti-on exclusively_ to the Schenley 
,. ·1ine~'''and:·~'ac~tuaily. taki·ng ord'e_rs from ret'ailersl plaintiff may . 

(or may nut) b,e. successful in persuading retai ers ·to purchase _ 
.more Schenre'y'.products0 .. S11ch success if attained merely puts 
bot;tles ·on· the .shelves and probably dlsplaces the tottles of' other 
producers but it doe.s not get Schenley_P-s beverages into the hands 
of the consumero The retailer will have to do that on his own 
just a-s ·he do'es now. Advertising in various forms is used ex­
tensively now.by distille:rs.and its use will go on~ Holding this 
'legi~lation valid wo'U].d not change thato 

. . -.J:e·gis.iation pr~hibiting a· dist1ller from owning ·or con-
trolling._ a· ·,cork-ma.king· shop -or .a label-printing plan-t would not 
be taken se·rfously as an extension of the "tied house" policyo 
Neither of .those divorces would have any sensible relation to the 

. ,-
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cause of temperance or to any of the other objectives of our 
system of controls~ In my judgment the provisions of Chapter 
58 which block .a producer. from opera ting a wholesale-to-retail 
sales agency in New Jersey, though more plausible as a "tied 
house 11 extension than the cork and label exa:rnple, are not .truly. 
an annlication of the principles of that doctrine. Insofar as 
th~s.ground of ~rgument for the legislation involves more than.the· 
pricing contentions which have already been considered and rejected 
I conclude that merit is .~k,ingGI · ' 

· ·Before leavh1-g -tne subject of due ·process" .. it ~-must also· 
be asked whether there is a possible public benefit in protect­
ing the members of the As·socia tion ·and other independent whole­
salers against competition by Schenley or any company similarly 
situated, .and whether this benefit, if it exists, would justify 
the legislation.· I think the answer to the question must be 
negativeo O~r alcoholic beverage industry is in private hands. 
It is basic with us thatl though subject to. controls, it be com­
petitive, not monopolist ,c. Competition J?_e..!:, ~ is not an evil.­
Though. too many bars foritle reasonable needs of a given com­
munity may be, the essence of the evil there is the excessive · 
number and for proper correction there should -~be a reduction to· 
a point where reasonable competition will be restored.' We have 
no excessive competition at the wholesaler-retailer levele The 
numbers already mentioned and the heavy concentration of the 
business in the hands of a few licensees show that. There is no 
public good in sheltering a small group of licensees from the 
competition which our system dictates they should face. The 
ruin predicted by the Association is nonsense and for a court to 
.take any stock in it would be to depart from business realities.-

Schenley has a history of distributing its products in 
New Jersey through jobbers.: Apparently other major distillers 
have followed the same practiceo That history shows that there . 
is no magic in shifting to a plan of distribution by which a· 
distiller sets up a department to sell at wholesale to retail-
ers. If there were, the distillers would have all -shifted to 
such a plan long agos The new department will simply be 
another competitor for the job.bars and·· will have to justify it­
self economically by selling the distiller 9 s b~verages and earn­
ing distri-bution costs and a distributor 8 s profito There will1 be 
no.thing really different or special about the competition furnished 
by Schenley at the wholesale-to-retail level'and Schenley\may have 
no great success against the well-established 'trade positions of 
the members of the Association€> As a device to stifle competition 
the statute is objectionable because there is no 19 evil" to be 
suppressed or controllede It is not unusual- for manufacturers 
of alcoholic beverages and other products to distribute to re­
tailers through jobbers and to distribute to retailers through 
direct factory branches0 The same manufacturer may use both 
methods or,).n, a particular industry _one manufacturer may use one 
m'?~ho~ and a .competitor use the other 0 There is nothing wrong 
or even unusual for both methods to exist side by side in the 
same industrial fielde 

My ultimate conclusion on the issue of due process is 
that Chapter 58 of the Laws of 1956 does not represent a proper 
exercise of the police power of the Stateo The restrictions which 
it purports to impose upon the business activities of the plain­
tiff do not bear a reasonable relationship to the proper objectives 
of our g~neral scheme of alcoholic beverage control and if it could 
be said that there is any "evil" aimed at by the statute (and I 
judge there is not), the means of regulation provided are ·not 
reasonably designed to that end. Jones v, Haridor Realty Corpe, 
3'7 N,J e 384, 391-392 (1962) ;: George Benz Sons v. Ericson, suprao 



.. 
• . ' . "I.':'~~">'•:' • '; . 

PAGE 16 · BULLETIN' 1876 
. I 

. . .. : . ·· .. : . . . . . . . . I . . -··· 

. -·.-:Plai~ti'ff .. a.l.sp :contends that Chapter 5J~. violates the . 
· equal. protection ·c_lau:se of.· the Federal Constitution and conflicts.; . 
_with the provisions_ of the Na~ Jersey" Consitution, !,tl. Jy;f Sec 0 . _, ·: 

· 7, paras. 7,· 8 a~d 9 (8), limiting the power of the Legislature · 
to pass -.privatE:r7 s_p.e·e1_~l and .local:, laws. For the purpose of dis• ~:- ·::.. 
cussil).g thes.e ·conteptlOP,s~ J_ ·will. asStttrie that the legislation is - ·-
other.wise. valido '· ·~:, . . · · " 

... ; ~ .. ~ -: ·. ·. . . ' . " ' 
' ..... '· . ' . . ' . . . ' . ) .· ...... ' 

Equal protection _has for'. a :long time been a notoriouS'lt"; ,.; · .. 
weak ground· on _wh~ch .to .. arg. ue _:unconst .. itutionality. ·e.g. Railway-._'~> 
~.t..eI!ress Arney v 1 N.Y., J36U. S. 106, 93 L, Ed •. 5'33 (1949). · .f' 
Chapter 5,. howev~r,_, t:ontains provisions which produce· flagrantly ~, · 
arbitrary .·and u.ll.f a.lr: :.¢1~,s·stt.ica ti9n, · 1eading me to the conclusion 
that th~ equal :P.rot~·ction .,clause of the Federal Constitution has:·· .. 
been violate4e Some .. d:,l~c.µs'sion-. ·or-: the statute will be needed to·~.·.· 
expl.ain . t:Q.i_s ~.onclµsion:~ · · · · · · · 

• ~ . • . : ' . • ·.' • • -. . . ' : ' - ·, ·-.. ~: ": • . -'. : •, ' ~. I ' 

- As -noted~·· Senate: No(; 356 ·which_ became· Chapter 5'8 of .. the.:.··:-> 
Laws .of 1966 is:·_in form. an_·amendme;nt_of.' .Y.a_ 33:1-43. The new ..... 
·111at~ria1· in~erted-in.seqt;ton 43 PY the amendment was. designed ··. :· 
by ·its :dra-ftsmari .. to -_make it unlaw~ul for only :some producers:·/. to : 

·. s~l;L ~t-_ whpl~.sale· to li.censed New Jer~.ey retailers. Distillers· 
~nd their $·11bsidiary sales corporations, if they hold New Jersey. 
license.s. a:t: .a·11,_ hold .Cas does the plain~iff now and did on the .. 
effective .d~te of·· the statute) Clas~ B licenses under N, J, s. 

· 33:.1•t1. ~nd 7 . more spe~ifica1ly, plenary wholesale licenses und~r 
suo-division 1 of p.ection 11', which re~d in part as follows; .. ' ' 

/ 

. . 

ttTh.e holder of .this license shall be entitled, 
$Ubject to rules. and regulations, to sell and dis"'!" 
tribute al.coholic beverage.a to retailers .. and 

·wholesalers licensed. in accordance with .this 
_.chapter o ··.* Gl " 

If"·the. new ma.terial .inserted. in section 4 3 "by the 1966 amendment 
(Chapter, ··5.§).-' is .va_lid., then the pla;i.nt1rr·1s ·11cense and -N. J. s. 
33:.1o...1l· no.l9ng.er:mean.,what they say_.'.:A. workmanlike job of dra·ft-. ·· 
-~ng the ·1egi·s_latipn of· -1-966 wo:µld have included a revision of ... 
s_~gt.ion .tt ... t:O- 'provide .. for a Class B license author' zing sales to ·· ,:: 
w.p.o~esale1•~( oµIy, .. :tJius elim:l.nating the. imp119essi.on gained. fronr·1a -- ._ ~ · 

. reading.·ot:.:se:ctioi;i .. 1t· that any holder of .a ·plenary wholesale 
license .whp :meets .. ·, the,.: i-~:q:uir~ments of administ:rative rules and 
regulations _:1s·._a~t~6r:L~:e9.:~.by ~hat ~j.c.ense .and by the section under' 

.. which .. lt· ·ha.s -been~Tssued to- sell b·atn to--:reta.1~er!·~ ... attcrwo1•·sa.1el'!f~-
on the e:rte .. A'.~~.!.~.·:· ~a:te_-, ~r Chapter 5'8 plaintiff' Is lice~~e had been ~:.c·-. ;. ' 

p~id . .f'g_~-Jl:'.t-.'-~};1E:rJ~tf4i~_a:Q.n\¥1_l rate of .. $3,000 and was, if statutory ··.· 

···.)~!!!?J?~~~~li:~Jili~;~&r:~t~:~~p~i :f ::rrfi~!:m=:!!~t 
provi_ded-.4tL. N,J,S,/ '33it~:f1 -~-: 

· •, ,/ ·· · ~:·i~en~t'6~ ;i.~~ge drafted to prevent S.chen1ey .. 
from sel'l~ng··w._)).0.1.~:s·a·l···::e·:";·~.:·.~:q.~ .• r.· ... ~.t.·ail'_~bviousl' y followe~s up to a point; ••..•.. · 
a restric .. tive.provi.s~.()n.-:J~hlcl;l~'ha$ _been·a.part or R • 33:1-1+3 for - ·.~ 
many yea.rs•" .Tha.:t· .ptqy·i·sion: Jnakes · :it·:·unlawful for .a brewer or · · > •· 

other producer ·-.to:.be . .:.'d+.I.'ect.ly~ or: indlrectly interested "in the· , 
i retailing. :qf any:. al'<~o~(>.l_ic: :,bev~r_ages. · •. •: • " . It will ·be noted that .. i. 

_this 9lde~<p.rovj.sion· r.~ .. f e~:s--. directly·: to_ .. :;the· making of s_al(3s. by use.·>. 
or· the w.qrd· nl'e.ta:il+ngu:,wh_eza·ea·s the -.amep.~atory language o:r -19.66 ... : ·: 
taken 11.~e:i;-a-lly ma~es- a r·eiationship_. unl~wful, without regard to,· 
whether- sales are mad_e .. or nQt. The sweeping declaration, in . ..· \" · 
Chti,pt'~~ $8 .-that: .i·t., ·i~r.unlr:Lwful for· a pro.ducer ·o:r alcohplic beverages:~·",-; 
to have .ah interlocking. :relationship w.ith a- licensed wholesaler . '. ': 

. ,(who .is se:i.1ing to .. re·tallers-), if.· otherw:ise valid and allowed to. · · 
·. ·'' . . . . •. . . I 

'· ... 

. . -. 
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stand alone would have spoiled the Schenley plans for wholesaler­
to-retailer. trad~, but it also would have curtailed the activi-. _ 
ties of producers who previously had established a business prac• 
tice of selling directly or indirectly from the wholesale level 
to retailerso To spare those :producers (as may have been necessary 
to reduce political opposition) and at the same time block Schenley . 

. required the draftsman to_do more than to include in the amen~ing 
· language a simple statement to the effect that "the foregoing 
shall not apply to any producer who has her~to.f ore regularly ~n~ . 
gaged in the business of' selling his prodtx.! ts at wholesale to • '. 
retailers." P~ai:µtj.ff, as the sales agency of Schenley products t 
by 1966 had· bean engaged for some time in selling Schenley pro­
ducts to retailers. The ·sales had been of the so-calle·dl. -ttprivate 
brands,tt and by regulation the prices of those products· are.-not 
included in the official published wholesale price list issued 

. by the Division of Alcoholic Beverage Controle That list contains . 
a section for each licensed wholesaler and under the licensee'~ 
name are the beYerages offered for sale and the prices tolie.paid · 
by the retailera The wholesale price list which became effec-

.·,·, 

.. f 

tive January 1, 1969 is for example a thick book· of 460 pages ·plm · 
index, and may be compared to a joint catalogue of beverages . · ··· : ·.~· 
being offered to retailers by a. total of 60 licensed wholesalers~·, .. 
Plaintiff prior to April 1i 1966 had never filed with the Director· 
a. listing of prices for sa es from wholesaler to retailer - except 
insofar as there were listings of private brands.- and the Director 
had not included in any wholesale price list published under State 
Regulation No. 3>+, Rule 6 . plaintiff 1·s name as a· seller to retail­
ers. As already mentioneA, plaintiff did file on April 1, 1966 a 
list.of products and prices to be sold at wholesale to retailers 
and this listing~ having been objected to by the Association, was·· 
declared by the Director to have been untimely for the making of 
sales in the second quarter of 1966e On or before May 20, 1966, 
in good time for the third quarter of the year the plaintitf 
filed with the Director listings for sale a.t wAolesale , to retail­
erse.. There is no suggestion that this filing was not in a.11· 

' respects proper when madee Thus the draftsman's aim to block 
Schenley and his desire at the same time to permit some other pro~ 
ducers .to -continue to sell at wholesale to retailers were beyond · 
attainment by a. proviso exempting producers who 1 prior to the ef­
fective date of the act, had been selling at retaili and were 
equally beyond attainment by a proviso exempting al p~oducers who . 
had prior to ·the act filed wholesaler-retailer prices required to 
be published under Rule 60· The device hit upon has been called 
in argument the ngrandfather clause~"· I repeat it here for con-. 
venience in discussion: ·) 

n o ~ $ except that the foregoing [1.e@ 9 the 
entire general prohibition against wholesale-to-· 
retail selling by a producer] shall µot apply in the 
case of a licensee forihe sale at wholesale who on 
.-J~y .. 1, 1965, and thereaf~er until the effective date· 
of 'this act·, shall have filed for publication by the 
Division of Alcoholic Beverage Control price listings for 
brands of alcoholic beverages plirsuant to the rules 
and.regulations of the Division of Alcoholic Beverage 
Contro1.n · 

· Questions based on 1he wording will occur· to the reader~ Does the 
reference to filing non July 1, 1965i' rule out exemption for a 
"grandfather" who filed on Ju.ne 301 1965 or soln:e earl~er date? 
The language calls for an affirmative answer, but surely t~at re~ 
sult was not intendedo Knowing that the objective was to block 
Schenleyt it. can_be assumed that the·draftsman was thinking or the 
filing or price listings for sales to retailers; but he did not 
say so.' State Regulation No®; 31+, Rule 2 recogru.zes· that 

..... _ 

·., .. · .... ·. 
.·:· ., 
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. manufac.turers· ·a:nd. wli~i~sa1ers .:Jl¥ly ·r .. ile official .listings without . -.­
. being- conqerried.·Wj_th·:-who~_esale•retaiI· ·priceso - The. rule reads ._· . 
in :-.part·: . . 1 • · • · · :, - · ; 

. . .... 

: .. 0'Maritiracturers" and :wholesalers selling to/ both.· 
· ·whol~salers: and r~tailers shall f'ile separate 

. .listings·:·or_-prices. and d.isco"UD.ts to wholesalers. ~ 
, and· retailers II ff· . . - . i 

: .~ .1 . 

' .. -- .. 

Schenley bad .regular~y filed, and for_ publication, -price ·11stings
1 

·,· · 

of ·its brands governing sales to consumers • Did 1t theref'ore · ' · . · 
qualify for·exemptlon? ·_That wa:s the ·last result intended by the 
draftsman; --:r~t. he failed_ t·o spell out. that filing_- of· wholesale- . 
to-retail prices· ·wo_uld _be the making qf a "grandf'athero n ._. · 

. . Plaintj_f.f.:c'ites.and relies upon Alexander V.s City ot-
Eli·zabe.tJ:t,-·: .. 56 N,_. J. ·Lo 71 ·(Sup, Cte_ 189J) and Burlington V@ -. · - . 

Pennsylvania R, R, Co~, 56 .N oJ ~. Eg& 25'9 (Ct, of Ch@ 1897) ~ . 
In ·Alexander the eourt-.. he~d a s.tatute (passed February 27, 18.93)'-.. · · -.· 
·unconstitutional which treated __ race· tracks us_ed before January 1 j ·. 
:1893 much =.fnor_e favorably· than race tracks tob~ set up after: that . 
date, saying:· in ·~ts opinion, at page -82 of 56 N, J, L,. 

.. ·.:; .. . . ,. '· ... 
. . . . . . . . . . 

.... _.HNow;· i't is ... lilanlfes·~ _that ,this provisio~ of 
-- the statute- operates to c·reate ·such a cla."ssifi- · 

·.ca tioli as not to conf'er ·upon all race-courses 
· alike the· benefit· which inures from "the exercise 

·. · of ihe ·_powers under ·the fir;st section t>f this .. 
_.abt. ·Th:e act cr:ea.tes and confers· privileges upon · 
one class o!_ :race-courses and grants to certain 
corporations, associations and individuals privi-

. leg.es and_imm'Unities _which can be rarely, .if .ever-, 
. corif err_ed µpon. o.thers under. its provi'sions. The· · . . 

.. condft~ori.s ·imposed_ ·are_ not even siihilare 'One Class . 
. · ·of r~ce';;..courses may-be .es-tablished without regard 

. . . to>·co_ndi tioils at all; anothe·r class can only· be 
-· -· · · ·estab.l.ished ·by .submi t'ting to the impos·i tion of· a 

.. condition -Which may b$ either of difficult o·r 

. ~ 

-- _"imp9ss.ible performance" · · · ·" · 
. '"~ ....... _tt~~6~;:,:·o;1~·if -~:5- pri vileg,,ed ... to the . point~. aimost~ ·'·Or .. •· 
:' m,ono.poly·, ~·and the other class is discriminated agai;nst · 

· .·-.almost to tb:e point of absolute prohibition, and -
.. · · · t:Qi$·.'i-s.- a vice of statutory enactment declared! against 

'.. . ~nd--plainly~ interdicted by the provisions or the . . . . 
.. .-·_. -... : cori.sti-tutfon against the passage of local or spec_ia1 

· ,,,c_,_,; .... ,:;;;,;:.i·~~}-~,±~j{;?;~::g;r,~11-t;l:µg -tp ~ny corpora:tion, association or· indi-= " 
- stt~tvi~~ii~:l'.;J1.ny-_exclus1ve privilege, :Lmmunity or -franchise;~fl 

... ,.:;'}-_~·;.<'=~~Jfj;::~?~?fyi\ff.~~:::_:.~:·'.<><·:. ;>">. :-. . -~:-;--. -~·· ' -. . . . . - : . ·'; ·." ,.;,,,; ' -
·The probl~m ~d ruling in Burlington are stated in this excerpt 
( 5'6 ·_N,e · J, -·Eq, ·2_63) : · . 

:.·l · 
.. ·.:- . 

. .. :~ ~" ~. ~ .-' - -- ' .. 

.. --· .- n~~- -the :_other.: gr.ound -upon which the statute_. is 
·attacked .posses'ses. ~ore· substance@ It is. per-

.... cei_yed.-::t:tiat .. ·:--th(f_.p_<;>wer·. to·_ ent~r. i;nto c.ontracts with 
· <ra1lroad. c·ompanie.s :upon· which the municipal! ~Y grants: · 
. the right_.:t9 cQnst~uct trac~s along streets of c-1_ties -

,,... ·is "l_iinited by: :.-the·-~.s·tatute · to ci'ties- within whi¢n 
·· r.ai1roads, .we.re. already constructed or a route was 
·a.1reetdy' toca:ted --a-t .the time. or the passage of the 
. statute,:·: .·The· .affec:t- of ·the -legislation :is to_ ex-
. clu~e~-_:frgm·:-part:t..:¢1pa.ti()n- tn ~the power conferred · · 
:·a_ny. __ .ci~Y- in::whf.~h_.-a:_--·-r~ilr.oad;-route· shall .be located . 

. ,_ ~_·._._after· tp,~,.J!~;~_s:a:ge: ._of·: tbec;act7 . : Now 1 t 1 s 1 mposa1 blO 
' >fr. 

.·; I.,. 
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to conceive how a city in which a route may 
have been filed after April 9th differs from a 
city in which a route was filed before April 9th, 
in respect. to the condition which called for the 
legislation. The propriety or necessity for the 
existence of the power to contract would be 
exactly the same whether the route has been or 
shall be filed. The legislature cazmot confine ''the 
force.of its enactment to the condition of affairs 
existing at the date of the ~t if similar con'- · ., , 
~it~ons are likely to arise thereafter." ' · 

Much more recently it was held that an attenip.t to make 
sanitary regulations applicable to future trailer camps and·exempt 
existing camps was a denial of equal protectiono ZUllo Vi Board of 
Health, 9 N,J. 431 (1952)e The only justification for exemption ot 
pre-existing selling lll:lder Chapter 58 appears to be the possibility 
of some economic loss to the producers of alcoholic beverages who 
before July 1, 1965 were doing their own wholesale-to-retail · 
selling. But if the 0 evil" here were even a small fraction of that 
outlined in arguments for statutory validity, the cost of turning 
over a sales department to an independent wholesaler would seem · .. 
relatively negligible and not an acceptable basis for classification.~ 

Valid *'grandfather" clauses which use past business ex-
" perience or practical training as a substantial equivalent of the 

examination or license requirements imposed upon the new entry 
into the field, are not precedents here. The Independent Electri­
cians & Electrical Contractors Assoc. v, f!4d· Board~ supra; . 
McCra·.cken v. United States, 47 f. Suppe·· (D, Ore., 1942) ·'· An 
existing wholesaler-to-retailer business of an alcoholic beverage · 
producer would have exactly the same effect upon the public inter­
est as one which might be launched tomorrow~ 

There is however, a particularly objectionable feature 
of ihe "grandfather& clause of Chapter 580 As written it has the 
effect of creating three classes: (a) the distillers and other 
producers selling at wholesale to retailers on and since July 1, 
19651 (b) those not doing so who could have been reached by a 
straightforward provision applicable after the effective date of 
the act but not back-dated, and (c) the plaintiff which had made 
its plans made investments of time and money, had filed a price 
list and ln fact would have been actually operating a wholesaler­
to-retailer department in the spring of 1966, before passage of 
Chapter 58; if its interim filing had not been blocked by what 
seems to me an erroneous response by the Director to the objections 
of the AssociationG The provision; of Chapter 58 which purports to 
make exemption depend upon filing of price lists on July 1i 196;_, 
was tailor made to fit plaintiff, is offensive to a sense of fair-­
ness and·unduly discriminator.y0 In a word~ it is invidious0, Grand 
Union-, ·-4,3--N·~J eat 405e 

i ... 

I conclude that Chapter 58 of the Laws or 1966 is invalid 
under the equal protection clause of the Federal Constitution and 
under appltcable provisions of Article IV, Section ? of the New 
Jersey Cons ti tutiono: . 

It is noteworthy also that Chapter 58 could produc~ re­
sults so curious as to cast serious doubt on fu.e rationality of the 
purported classifica tiohe., If plaintiff, or any other beverage pro­
ducer or its subsidiary, should buy a controlling stock interest 
in a licensee which was carrying on a wholesaler-retailer busine~s 
on Juli 1 1965', the "tied" relationship thus -created would not ·_ 
be toucheA by the statutee With 60 licensees selling to retailers 
in the state it should be simple enough, and even. q'!l_i~e ._:Li~~~Y,, ;to~ 

• _. :,r • '~ ' " "l~w '.,_.. f ·, \ "t •. :• ~ ~ '• ...._. ,;: ·~ 
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a distiller to buy one in order to get iuto- the. business of sel­
ling to retailer'sa · If a wholesale business started sine~ July 1 
1965 should have enough success. to make business lif® 'Uncomfortatly 
competitive for others~ it could be abruptly terminated by having 
a distiller acquire a share of its stdcko 

The provision-against,,producer ownership or control of 
a licensee selling at wholesale to r __ etailers purports to be baJ.- · 
anced in Chapter 58 by a prohibition against ownership or control 
by such a seller of·any winery, distillery or .rectifying and l:ilend~ 
ing plant· or wholesaling or importing interests or any·kind : . 
~toutside ·the State.$" This portion 'of Chapter 5'8 also has a back.:. 
dating grandfather clause., and if plaintiff acquired an. ownership 
interest in a winery.or distillery outside New Jersey b~tween 
Jul.y 1, 1965 and the effective date or Chapter 58~ that ownership 
was declared ~ post facto to be unlawful; to the contrary if the 
ownership interest acquired was in a winery or distillery inside 
New Jerseye I do not understand the distinction between ~outside 
the State§s· and insid® the Stateo Can a sta:te legislatef in a way 
to compel a group which is likely ~o invest in the alcoholic 
beverage business to make its investments at home or not at all? 
Or is this a sort of device which can be defended because it 

. keeps a ·relationship which is properly subject ·to regulation with-· 
in the jurisdiction? I have not undertaken to answer those ques- · 
tions because the plaintiffis situation does not bring 'it into 
·confllct~ or threaten conflict at present~ wit~ this portion of 
Chapter ~80 Here, too, of course~ there ls the same sort of 
offensive~ retroactive, grandfather· clause; and this entire part 
of the statute. by its terms applies "to all wholesale licensees 
and is not limited7 like the earlier part~ to licensees selling 
-at wholesale .to retailers~ 

I find no merit in plaintiffqs· argument that the legis­
lation conflicts with the interstate commerce clause of the Federal 
Constitutiono That clause has only a limited bearing upon regula-

· tion of the alco~olic beverage industryo 

Should an appellate court reject my views on the constitu­
tional questions, that would still leave the problem of statutory 
construction$ Specifically, have the price listings regularly 
filed by plaintiff. for publication been enough to give plaintiff the 
benefit of tµe n·grandfa ther111 · clause? The legislation does not ex-
. pres sly require price listings. at the whol~sala~to-retail level, 
but I think ·it should be so construedo We know the intent: It 
was to block Schenleye~ That intent justifies a c<)nstruction which 
will produce the result even though clear language was not used~ 
It is unnecessary to look beyond two rscent cases for a warrant to 

. interpret and construe f'reelyg Roman vo' Sharzer1 5'3. N. J. 338 
(1969J; Jackson vLConcord Co$,, "54~@ 113 19o9)@r · 

Plaintiff also attacks Chapter 59 of the Laws of 1966; 
N· J,. Sc ~5;1~9306 but has sho~ no specific conflict between that 

_ st~_tute and plaintiff Us a.ctiom or plans® In those circumstances, 
I- think it inappropriate to pass upon the validity of Chapter ;9 
and.will not undertake to do soc 

There will be a judgment declaring Chapter 58 of .the . 
Laws ot 1966 unconstitutiohalo 

********************************** 
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