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1.

APPELLATE DECISIONS - BUDIN v. NEWARK.

PEARL BUDIN, Administratrix of )
the Estate of Noah Budin, and
ELIJAH BUDIN,

Appellanps, OH APPEAL

- -V8= ORDER

MUNICIPAL BOARD OF ALCOHOLIC
BEVERAGE CONTROL OF THE CITY OF
NEWARK,

Sap® Wge® tuae® e S

Respondent.

umnmmnmm-mnqm«.m-nam_a—-—a—ame—uamm—u—-w—-a-

Carl J. Yagoda, Esq., Attorney for Appellants =
Horace S. Bellfatto, Esq., by George B. Astley, Esq., Attorney
for Respondent.

BY THE'DIRECTOR»

This is an appeal from a twenty-day suspension imposed by respon-
dent against Plenary Retail Distribution ILicense D=20 held by appellants

" for premises at 369 West Market Street, Newark. The suspension was

-imposed after appellants were found guilty in a disciplinary proeeeding

on & charge of selling alcoholic beverages to minors.

On the filing of the appeal an order was entered on February 18,
1954, staying the effect of respondent's order of suspension pending
determination of the appeal herein.

Prior to the hearing the attorney for appellants advised in
writing that his glients desired to withdraw their appeal. The attor-
ney for respondent has advised me that he has no objection thereto. HNo
reascn appearing to the contrary,

It is, on this 10th day of March, 1954,

ORDERED that the within appeal be and the same 1s hereby dis -
missed; and it ia fmrther

ORDERED that the order dated February 19, 1954, shall be vacat@d
effective at 9:00 a.m. March 16th, 1954, and that Plenary Retail Distri-
bution License D-20, issued by the Municipal Board of Alcoholic Beverage
Control of the City of Newark to Pearl Budin, Administratrix of the

- Estate of* Noah Budin, and Elijah Budin, for premises 369 West Market

Street, Newark, be and the same is hereby suspended for a period of

twenty (20) days, commencing at 9:00 a.m. March 16, 1954 and terminat-

ing at 9 OO a.m. April 5, 195&

WILLIAM HOWE DAVIS
Director.
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2, APPELLATE DECISIONS = MALINCONICA v. MATAWAH TOWNSHIP

‘.FLORENCE MALINCONICA, trading )
as’ FLO’S BAR & GRILL o

Appellant,.:

D lese o © )y . ONAPPEAL . ARTIR
G TR 7. CONCLUSIONS -AND ORDER
; 'POWNSHIP COMMITTEE OF TH.E ) ) R SO
TOWNSHIP OF MATAWAN, ) - o iiypera
- ' Respondent . : B | e

0 e 0 e w0 e > a4 s e 3 e v D D e S ED D b D > o o D - -

John W, Applegateg Esq.; Attorney for Appellant.
Ezra W, Karkus, Esqg.; Attorney for Respondent.
iEdward Farry, Jreg Esq., Attorney for Objectors

"BY THE DIREGTOR“

) This is 'an appeal from respondent's action on December 31 1953,
whereby" it denied appellant's application for a place to-place trans-’
fer of her plenary retail consumption license from- 93 Lower Main
,Street Township of Matawan, to premises hereinafter described..4

At the hsaring on this appeal. it was agreed that the only
question- raised by the appeal is whether or not the locatiom of the
premisesg ‘as  described in the aforesaild application, was out: of the

. territoridl limits of the Township of Matawan over which . thefTownship
Committee and the Township of Matawan has no Jurisdiction.,~- : )

By stipulation the following documents were admitted in evidence‘

';(1) The apolioation for transfer from place to place. ;g”‘
_i (2) Ths sketeh which was filed w1th such application.ﬁpilf
p'(3) A copy of assessment map of the Township ', p: i ,
l”t(M) A 1etter from the TOWnship Engineer to the Township Clerk

*(5) Affidavit of publication of the notice of application for
transfsro- L

’"(6) A certified copy of- respondent's resolution denying the =
' transfer. S

(7) A map showing the portion of the Township of Matawan in
questione- L T

- In additions the licensee appeared and testified

From all the evidence the following facts appear The premises

}'to Which the license is sought to be transferred were described in: the

" license application as follows: "Northwest side of Dock Street - 539

Tf'feet ‘more or less from the northwest corner of Main & Dock" Streets ‘

s Mownship of Matawan.” The rough sketch which accompanied the applica-
tion contadins the legend "Flo's Bar," and indicates that the bar is
located 30 feet from Dock Street but bears no directional sign and is -

'jotherwise somewhat vague. The published notice of application states‘

~ that the transfer is sought "to premises located on Dock St.-approxi-.

‘mately 539 ft. north of Main St., Matawan Township, Matawan, N, J." -
The Township’ ‘Engineer expressed it as his opinion that the descerip-

' tion in’the ‘application should read "on the-easterly side of .Dock
Street and the northwesterly side of Sunny Brook Place distant 500 .
feet more or less from the northeasterly corner formed by the inter-.
section of Main Street and Dogk Street in the Township of Matawan, ‘
County of Monmouth and State of New Jersey. o

[

M
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: . At the hearing below, appellant was advised that her application,
as filed, did not accurately describe the locatlon of: the proposed new
‘Premises.. She lmmediately, and ‘before the taking of testimony, asked
leave to amend her sald application. Respondent ‘reserved deeision on
that motion and- proceeded to hear witnesses. ~ At the: coneclusion of the
‘hearing below, respondent reserved decision and, on December 31, 1953,
denied the appllcation without ruling.on the motion,-: However; a denial

of the- motion to amend is implicit in the denial of the application fcr '
license.. ,

- 'The contention of respondent and the objectors is that the 1ocav‘
tion described:in the application, as‘hereinabove set forth; 1is in the.
Borough' of: Matawan. In:this connection, 1t would appear that property
. located 500 or more feet in‘a northwesterly direction from the corner .

-of Dock Street and Main Street might well ‘be béyond the territorial
‘limits of the: Township of Matawan. " Appellant, in her testimony;: admit-
ted the premises described in‘the application "as being in the Borough
. of Matawan," but on cross-examination stated that she did not know that
to be a fact of her ‘own knowledge but,"it seems to be what everyhody -
thinks...".‘ Appellant's attorney, in 'his memorandum, admits that . -
"appellant inadvertently described the premises to which she requested
a transfer of her said-license as being on the northwesterly side of
Dock Street, Matawan Township, New Jersey. This was an error on the
part of appellant sin¢e the premises are actually on the northeasterly
side of Dock Street -in Matawan Township." Counsel then contends that
- the premises sought to be licensed are actually in Matawan Township
and that appellant should have been allowed to amend her application:
in order to correct the erroneous description of . the premises therein.

i A license may be transferred from place to place only upon the‘
filing of a proper application therefor. R. S. 33:1-26. All state-'
ments in such application are deemed material. R. S. 33:1-25.. The °
clear intendment is that all questions in the application must be fully
and 'accurately answered. All applications for license require that -the
location of the premises sought to be licensed be set forth. .One '
important reason for that requirement is to afford the issuing author-
ity ‘an opportunity to inspect the premises in order to determine whether
or not such premises are suitable for the type of license sought. As
was stated in Re Application for Retail Licenses, Bulletin 969, Item 2

~ "Under the Alcoholic Beverage Law (R S. 33: 1—24), 1t 1s the’
duty of each municipal issuilng authority 'to inspect premises
sought to be licensed'. Naturally; this cannot be done unless:
the application clearly indicates what premises are sought to be
- 1licensed. Consequently, applicants for license should be" required,
in answer to the questions concerning this matter, so to describe :
the licensed premises that it will be readily apparent to all
doncerned Just what is and 1s not to be considered licensed
premises. .

*' Notice of application for transfer from place to place is required

to. be published in a newspaper published and circulated in the munici-
pality in which the licensed premises are located. -R. S, 33:1-25, 26,
The obvious purpose of this provision is to inform all concerned, includ-
ing the general public, of the existence of the application and to:afford
an opportunity for the filing of objections, and, if obJections are filed
to afford .an opportunity for a public hearing. !

“In the instant case, admittedly, the description ‘of the proposed
1icensed premises, as contalned in the application, was erroneous. In.
~addition, the description of the proposed licensed premises, as con-1‘~
tained in the published notice of application, was different- from that
contained in the.application and did not adequately describe the loca-
‘tien. It merely stated that the premises were located on '"Dock St,
approximately 539 ft. north of Main St." but did not indicate on which
side of the street -they . were located.~~

4



The: eontention that respondent should have granted ‘the ﬁe lon to °
h >applieation changing. the-description of -the . licenseds S~
I have .examined- the authorities ‘eited by\couﬁ el

‘m:‘ecord before me, the territorial L

¥ s‘sought to-be. licensed does not. clearly .appear; In appeal o}

t ture the burdea Asion ‘the. agpellant to estab ish ‘that- the action
o ssuing authority ‘N; d us and.sho reversed. Rule 6
o . ’

t

';a=_0RDEBED”that the appeal herein be'and the s
misse" without>prejudice,to the filing of a. new ‘

, S e 0Ny APPEAL S
B VI S5 SR AR R CONC 'SION "‘:AND ORDER e
TOWNSHIP: COMMITTEE OF THE TGWNSHIP sl e _ NREE
1=QF "EWING ;  JOSEPH BARRETT, t/e :

DELAVUE :GRILL; ‘and . PHYLLIS
SCIARRGTTA‘ t/e CLUB 88

o : : : for Appellant'}
Seorge Hs Bohlinger, Jr., Esq., Attorney for Bespondent Township CQmmittee
: ’ , ’ : £E..... -

BY THE DIRECTOR*;if

. -This is ran. appeal from- the action of responden fTownship Committee
whe eby it granted an- application to transfer .a p -retail consump-
tion license (with broad package privileges) from'}hyllis Sciarrotta
- and: from her premises at 200 Ewingville Road, to eph' Barrett and to
.his: premises on -River Road, and :whereby at- the sal time it granted an
applioation to transfer a plenary retail consump n. license: (without
broad package privileges) from . Joseph Barrett and om . his premises on
River Road to Phyllis K. Seiarrotta and, to her pr. ses at 200 Ewing—*
ville Road Township of Ewingdy AT . $ :

A copy'of the Notice of Appeal andeetition of:Appeal Were served
upon respondent Phyllis K. Sciarrotta but.. she .did not . file an answer
and did notcappear at the hearing held herein.aqu ) Lo :

'~¥~The facts of the case as set forth in the Pet(tion of Appeal and
admitted in the answers filed herein ‘may. ‘be.- summari‘ed as followseev '
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1, Fer some years last past appellant has held a plenary refail
ccnsumption -license (with brcad package priv1leges) at premises on. . .
River. Road”=;, . _ _ _ _ L E e s

: Appellant's premises are approximately 600 feet frcm Barrett'
premises, and-another plenary retail consumption license (without
broad package privileges) is held by one .Gasparri for premises 1ocated
»approximately 300 feet from Barrett's Premises., e el A

» 3. The premises occupied by Sciarrotta at 200 Ewingville Rcad are.
- some distance away. from the area on River Road wherein are situated.
the premises occupied by appellant Gasparri and Barrett -

g Frcm the evidence given at the . hearing herein it further appears
that Barrett's licensed premises originally consisted. of a barroom and
dining room; that in November 1953 there was erected an. addition to his
building with show windows on River Road and a separate entrance from
River Road.. This addition (which is .designated as the liquor store)

- was not covered by Barrett's original license, but it is apparent . that,
under. the license recently transferred to him, he sells or intends to-
sell alcohclic beverages in original containers for cff-premises con~
sumption from the liquor store instead of from his public barroom to
‘which such sales were . restricted under his original license. See ‘R.S.
33 =12 23 (P ‘L. 1948, ch. 98.) _

: \ Appellant ccntends that the transfer of the Sciarrctta license to

'Barrett was _.in violaticn of Seetion 1 of an amended ordinance of the :
: Township of Ewing which became effective on June 5, 1953, ‘and which
.*reads as’ follows.; _

"""1 = No plenary retail consumption license or plenary retail ~
" distribution license shall be issued for or transferred to prem~- .
ises within one thousand (1,000) feet of any other premises
licensed under a plenary retall consumption or plenary retail :
distribution license; provided, however, that nothing .in this
ordinance shall prevent renewal, for the premises now licensed -
. or person-to-person transfer of licenses existing at the time -
~.of the effective date of this ordinance; provided further, that
nothing: in this ordinance shall prevent the transfer of any such
licensed premises or structure which may be taken for public
use or destroyed to a location within one thousand (1,000) feet
of 1ts present location provided that such new location is not
prohibited by any statute of the State of New Jersey or other o
a'ordinance or regulation of the Township of Ewing. . ‘

. "The distance herein above set forth shall be measured in a

- .normail way that a pedestrian would properly. walk: from the near~'
est entrance of the premises sought to be licensed.". .

, Counsel for respondent Barrett contends that Section 1 of the,
ordinance permits sald transfer. -Respondent Township Committee appar-
ently agreed with this contention because, at the close of the hearing

below and immediately prior to the granting of the- pending applica- Ry
tions, Maycr Armstrong made the follow1ng statement : : Lot

"The purpose or: the intent of the wanship Committee in the pas- . .
- 'sage of the ordinance was to eliminate.the ganging up of . taverns,<

. The feeling being it would prevent the extraordinary police
problems which seem to arrive when liquor establishments,are .

- concentrated in a small area. It was not the intention of the )
Township Committee to prevent this sort of transfer or exchange.
Both licenses have the same privileges of selling package gcods

'.’for off premises consumption.

P
i
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. "We-.consider this to be nothing more than an application_fo_
.‘the exchange of an existing premises; a privilege’ whic;'
been and may be granted to licensees. We do not belie o
general welfare of the community will be adversely)affected .
*fby the granting of this applicationa?_;‘ : -

’ (It should be noted that both licenses "do" not ‘have'th
ileges because the privilege'of selling package goods“ fo

license than 1n the original Barrett license,)

: I am unable to agree with the contention i
Alcoholic Beverage Law is any provision made for th Mexchange of "
existing ' licenses and’, hence,- ‘both: pending appliv‘ ] /
béen-considered’ as applications for transfer within‘the prof”
of R, Sv 33 1-26 It is apparent that the Sciarrottajiicen

rlicenses have been issued

- 1.of the ‘amended - ordinance A local 1ssuing authority ‘h
diction- to: grant or “transfer: a license  in violatioén of " ‘the te S “of
a local ordinancet ‘Bachman V. Phillipsburg, 68 Nv_J L. 552 *“’“1

o, Moreover, I find that the ordinance is¥ unambiguous. ‘its terms
- Counsel for respondent Barrett has cited numerous cases stating that
the ‘purpose ‘of construction of ordinances is’ the discovery -and" effec- :
tuation of the local legislative intent. " These' cases a e;not*in : :
point :because  they apply to a proviso or “éxception or' to“ambiguous g
language in an ordinance. The rule of construction as’ to‘ordinances -
~ is the same as the rule of construction as to statutesg In Ca
Local Government Board, 127 N J. L 175, 178 (Sup cﬁ*
Court said. KE ’ - ,

- "We ‘are enjoined to interpret and enforce the legislativ” SR
- will as.written and not according to some supposed uriex- 1;
pressed 1ntention ’ : ol

In Burnson- v Evans, 137 N J L. 511 51& (Sup. Ct 1948), the Ccurt
.said" e o o

: ”Even when a court is conVinced that the - legislature eally
" meant and intended ‘something not expressed in theifhrasef
‘ology of the act, it'will not deem itself ‘authorized to =~
depart from the plain meaning of the- language which is free
from ambiguity. ‘ . k IR

A For the reasons aforesaid I conclude that the " action of respon-
v~dent Township Committee was erroneous and must be- reversed

Accordingly, it is, on “this llth day of March, 1954

ORDERED that the ‘action of. respondent Township Committee in- grant-
ing the transfer of the license held by Phyllis K. Sciarrotta for R
premises at 200 Ewingville Road to Joseph Barrett -for: premises on -
Riyver Road, and the transfer of the license held by Joseph Barrett. fOr
premises on River: Road to Phyllis K. Sciarrotta for premises at 209 L
Ewingville Road, be and the same is hereby reversed, effe ; )
immediately. ST T -

S WILLIAM HOWE DAVIS*
- Director o
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4, SEIZURE - FORFEITURE PROCEEDINGS - TRANSPORTATION OF ILLICI® AL@OHGL’@
BEVERAGES PURCHASED. FROM BOOTLEGGER - ALCOHOLIC BEVERAGES ORDERED
FORFEITED - MOTOR VEHICLE RETURNED TO INNOCENT LIEKOR. w

In the Matter of the: Seizure on e) TR Case No 8&76~‘\~’
December 20, “1953 of a pint bottle T . A
of alcoholic beverages and a: . - .. ) ¢« - . R
Plymouth sedan, at or near the ON HEARING
intersection of White Horse Pike Yoo CONCLUSIONS AND ORDER
and Chestnut Street, in the Bor@ugh e D o
of Audubon, County of Camden and
State. of New Jersey
Cobbin and Farr, Esqsg, by W111Lam A Farr, Esq Attorneys for
' Commercial Gredit Corporation.
Harry Castelbaum, Esqo, appearlng for the Division of Alcoholle

: Beverage Control..

BY THE BIRECTOR° B

This matter comes before me pursuant to the provisions of Title
33, Chapter 1, Revised Statutes of New Jersey, to determine whether a
pint bottle of an alccholic beverage and a Plymouth sedan, described.
in a schedule: attached hereto;, seized on December 20, 1953, at or near
the intersection of White Horse Pike and Chestnut Street, Audubon, New
Jersey, constitute unlawful property and should be forfeited

E The seizure was made in the first instance by a local police
officer after he discovered that James Thompson, the owner and operator
of the Plymouth sedan, was transporting the pint bottle of what appeared
to be an illicit aleoholic beverage. The alcoholic beverage and car
were thereafter turned ever to the Division of Alcoholic Beverage Contrel

'When the matter came on for hearing pursusnt to R. S. 33:1-66,
an appearance was entered on behalf of Commercial Credit Corporation,
which sought recognition af its alleged lien upon the motor vehicle.
No one appeared to oppose forfeiture of the pint bottle eontalning the
alcoholic beverage, o .

Reports of A.B.C. agents and @ther doeuments in the file, prew
sented in evidence with consent of coumsel for the finance eompanyg
disclose the following facts: .

. On. December 20, 1953 a police- offieer halted the Plym@utn sedan
at the above location for investigation. 'James Thompson, who was driv-
ing the car, appeared to be intoxicated. and had the pint bottle e@ntainw
ing the alcoholic beverage in his possession. 4.B.C. “agents- were o
notified and one of such agents questioned Thompson, who informed him
that he made the acquaintance of a man previocusly unknown to him at an
unspecified corner; and asked this man where he could obtain some good
corn whiskey. This stranger went with Thompson to an unspecified loea-
tion where Thompson purchased the pint of corn whiskey, in a bottle .
bearing a wine label.  This was the bottle seized from Thompson. . ...
Thompson stated that he was unwilling to get anyone else in trouble,
and hence would not more specifically disclose where and from whom he
purchased the corn whiskey.

, The alcoholic beverage in the pint bottle was analyzed by the. -
Division chemist, who reports that it is alcohol and water, fit for
beverage purposes, with an alecoholic content by volume of 46 .4 perecent.

The bottle in which the alcehelie beverage is contained bears a
label which does not truly describe its contents. The alcoholic beverm
age in such bottle is therefore prima facie illiecit. R. S. 33:1-88.
Furthermore, the inference is justified that the alcoholic beverage was
not purchased from a person licensed to deal in alcoholic beverages. '
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The alcoholic beverage is therefore 11lie¢it on both seores ‘
33:1=1(1). . Sweh illicit aleohdlic beverage and the vehicle ich
it was transported and found comstitute unlawful property and- are =
subjéet to forfeiture. R. §, 33:1-1(y), R.S. 33:1-2, R:S. 3 n1—66
The relatively minor quantity of 1llicit alcohelie beveragj”? :
and transported in the motor. vehicle is. immaterial in these g

proceedings Seizure Case #70441 Bulletin,760, Iten‘8

oS
L
g

The finance company asserts that it did not know, or ny .
reason to suspect that Thompson would transport i1llicéit aleo > bev~
erages in the car. - It presented .a conditional sales contra' ced :
April 13, 1953 evidencing the sale of the motor vehicle in question to
James Thompson for:the purchase price of $1,795.00; with an unpaid =
- balance of $1, 697 Ol4 to be paid in monthly: installments of $70.71. he_
.- finance company ‘is the present assignee of such contract, and its- 1ien

- 1s hoted on the Certificate of Title issued by the Department ' of -
Revenue, Commonwealth of Pennsylvania. The present balance due on
such contraect, after rebate allowance for prepayment as of February 13,

1953, is $966 55.

It appears that prior to purchasing such conditionaljsales con-— o
tract, the finance: ‘company received information concerning the. back-
ground employment,,and financial responsibility of James Thompson

A check by the finance company of the information confirmed that '
Thompson was employed as a -laborer, - resided at the address given and
was slow in payments on one: previous loan transaction, while another
firm considered his_ account good. The investigation disclosed no. ,
derogatory information. James Thompson does not appear to have any

‘ previous eriminal record for violating any 1iquor laws. .
- I am satisfied that the finance ‘company acted in good faith and
~did not know or have any reason to suspect that illicit‘alcoholic bev-
erages would be placed or transported in the Plymouth sedan.._R S
33 1-66(f).. I shall, therefore, recognize its lient' D

- I am advised that it is not desirable to retain the Plymouth
sedan for the use of the State, conditioned upon the payment of the
lien of $966.55, and. that the retail value of such vehicle does not
exceed the amount of’ such lien and the costs of the seizure and
storage of the. motor vehicle. : - cL e

o.'f Accordingly, it is DETERMINED and ORDERED that if on or before
the. 22nd day-of March, 1954 Commercial Credit Corporation .pays the o
cost -incurred in the: seizuré and storage ‘of the Plymouth- sédan, . 7
deseribed.in Schedule "A" ached.hereto, such motor vehicle Will be
turned over to the Commerc ,redit Corporation, and it is further

u\-;, DETERMINED and ORDEREB-that the pint bottle with the alcoholic .
‘beverage . listed in the aforesald Schedule "A" constitutes uniawful .
tproperty and  the same  be an hereby is forfeited in accordenée with .
the provisions.of R. S.-33:1-66.and that 1t be retained for. .the use of
hospitals and . state, county’ nd yipal institutions,. or destroyed
in-whole or in part, at the: dire on.of the Director of- the Division
of :Alecoholic. Beverage' Control. s

e LT . WILLIAM HOWE DAVIS
Dated: March 11, 1954. ggrt . - Director.,,...:

SCHEDULE "A"‘

o l -1 pint bottle of aleoholic beverage el
o 1 - Plymouth Sedan; Serial No. 12935060, Engine No,- .
o ;‘-663538 1953 Pennsylvania Registration S-S~627
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5.

SEIZURE = FORFEITURE PROCEEDINGS - TRANSPORTATION OF MINIMAL AMOUNT
- OF ALCOHOLIC BEVERAGES IN JUGS - REPRESENTATION OF GOOD FAITH AND
HONEST ASSUMPTION THAT. JuGs WERE EMPTY ACCEPTED = MOTOR VEHICLES

ORDERED RETURNED TO OWNERS - ALCOHOLIC BEVERAGES FORFEITED
Case No, 8376 . ‘ , _ ‘

In the Matter of the Seizure on

July 26, 1953 of U4 one-gallon. jugs..

with alcohol and two 100-1b. bags of
grain,.on U,.S. Route #1 in West’

Windsor Township, and the seizure on

July 30, 1953 of a Builck sedan at. 471 P
Southard Street, in the City of Trenton,-.,; '

“both in the County of Mercer and State

-~~--~~~—~-—--—~~v—s~~~~~«wsw~ ~~~~~ v»w-s—f— o CONCLUSIONS AND 'ORDER
Case No, 8377 : ‘
In the'Matter of the Seizure on. July 26
1953 of 4 one-gallon jugs. with . alcohol AP
on U. S. Highway #1, West Windsor. Townv>m;_,
ship, and the seizure on July 30, 1953
of a Chevrolet sedan at 471 Southard. .
Street, in the City of Trenton, both in
the County of Mercer and State. of New
Jersey. R R . |
Emanuel Kaplan, Esq Attorney for. Lester Presley and Leroy Ealey.
Louis Bernocchi and Charles Alu, t/a Max s Auto Parts, by Louis -
' -Bernoechi.

Harry Castelbaum, Esq ,‘appearing for the Divi31on of Alcoholic

L . Beverage Control

N N

bR

)

)

) SR |
of New Jersey.. =~ . . .. . 0Tl )f:f; .T, . ON HEARING |

)

)

)

)

BY THE DIRECTOR'

. These matters concern the alleged possession and transportation of
illicit aleoholic beverages by Lester Presley and Leroy Ealey in their
respective motor vehiecles, and have been consolidated for ‘hearing
because they involve a common question of law - and fact.

o Such xatters come before me- pursuant to the - provisions of Title
33, Chapter 1, Revised Statutes of New Jersey to determine ‘whether the
following items constitute unlawful property and should be forfelted, "
to wit: 4 one-gallon jugs containing a small quantity of alcoholic
beverages: and two 100-1b. bags of grain seized from Presley and four.
similar jugs containing'a small quantity of alcohollic beverages selzed
from Ealey, on July 26, 1953 on U. S. Route #1, West Windsor Township,
N, J.; and a Bulek sedan owned-by Léster Presley and a Chevrolet sedan
owned by Leroy Ealey, both seized on July 30, 1953 at 471 Southard
Street Trenton, N J. : , ,

L The bags of grain and four Jugs were seized by. a New Jersey State
Trooper from Presley's car, after it had been halted for a traffic vio-
lation; the trooper seized the other four jugs from the Chevrolet sedan
driven by Ealey, who was accompanying Presley. The jugs and grain were
turned over:to ABC agents, who- extracted a total of a few ounces of
liguid from each four jugs \

. These liquids were submitted to the Division chemist, who reports
that it 1is alcohol and water fit:for beverage purposes, with an-alco-

- holic content by volume of U43.0% and 43.6% respectively. At 1east one,

and . probably some of the other Jugs were labeled "Coca Cola .

i] Accordingly, ABC agents seized Presley s - Buick sedan and Ealey's
Chevrolet sedan on July 30, 1953 at 471 Southard Street Trenton, where

- both men were employed



. ‘stitute unlawful'properﬂ
33 l-l(y), R.S. 33:1-2, R/S+°3 “ P )
-Upon e,quantity of’ il it. alcoholic beverage

ur }““Case No. 7044 ‘Bu 'h_tin 760 Item 8 ~

R To establish their 1nnocence, Presley and Ealey must make a o
~ true ‘and “full disclosure of what transpired,; ‘from which it must.
.appear that there is’ no’ 1ikelihood that" they had engaged in:or B
;intended to engage in any bootlegging enterprise. ;-'

L The substance of their testimony is. that the grain was intended

g~}as feed ‘for:a pig. owned . -by..one Robert MacFarland; an acqualntance,'
~:under -an.. arrangement whereby the latter was. to: give Presley a pig

) when and-if it was- born;- that. during the course of his visits to. .

. MacFarland, Presley &old-him he: Antended. to: make- some;apple cider -
-and’ asked him-to lock for a few empty” gallon jugs, ‘and" that the

. .eight seized jugs were found by MacFarland on a nearby dump and

.,jturned,over to Presley and Ealey* 's(., S g )

. There are various discrepancies 1n the details of this explana—
: ;tionoq However, it is possible that. Presley and: Ealey are telling
.'Athe truth as. intelligently as:, they are able to, o

,ecord for violat—”~
ﬁemployed There
rs. on!the: Sunday

x,f"~ Neither Presley nor Ealey have any previousa
- ing-iany, 1iquor ‘laws - They have' been- legitimatel
- were other persons, including children, :3n-both .

".of the seizure.. I am reluctant to believe Presley’and Ealey were.

3”engaged in a bootleg venture- with -the other. men;;gomen, and children
. 4dn.their.cars; .In view: that they .appear to have a:previous law- .
-q__ebiding background insofar as alceholic beverages _re concerned,-I

oceedings for posf
,tsince “intent
'?%- Indeed, it

""3 l~66(e

_ It'i_ th‘refore unnecessary “to detenmine whether Louis Bernocch1

”'_land“Charles Alu; t/a 'Max's Auto  Parts have a lien on Ealev's’Chevrolet
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sedan, as ‘they may now proceed to enforce whatever claim they have byf
direct action. against Ealey when the motor vehicle is returned to hims

' - Accordingly, it is- DETERMINED and ORDERED that if on or before
March 22, 1954, Lester Presley pays the" costs of selzure and storage
of the Buick sedan described in Schedule "A" hereinafter set forth,
guch sedan and two bags of grain will be returned to him, and it iS‘
urther , , , J,., ; ;

' DETERMINED ‘and ORDERED that if on or before the 22nd day of
March, 1954, Leroy Ealey pays the costs of seizure and storage of’ the
Chevrolet sedan deseribed in the aforesaid Schedule "A", such sedan
will be returned to him; and it is further v et

"DETERMINED and ORDERED that the eight Jugs listed in the aforem
said Schedule "A! constitute unlawful property, and the same be and
hereby are forfeited in accordance with the provisions of R.S. 33:1-66,
and that they be retained for the use of hospitals and state, county
and municipal institutions, or destroyed in whole or in part, at the
direction of the Director of the Division of Alcoholic Beverage Control.

‘ WILLIAM HOWE DAVIS
R Director.

Dated: March 11, 1954..

SCHEDULE "A"
Case No. 8376

4 - 1~gallon Jugs with alcohol
2 =~ 100 1lb. bags of grain ,
1 - Buick sedan, 1953 N J Registration LS-15-R.

‘Case No. 8377

Ty legallon jugs with alcohol | - .
1 - Chevrolet sedan, Serial No. 14BH093217, 1953
' N J Registrétion LB- 9969 :



-YEVSTATE OF-BOOTLEG ALCOHOLIC. BEVERAGES = CLAIMANT'S . ASSERTED BELIEF

- gallon jars of alcohol and a’ Ferd' )

':’BY-THEADIRECTOR

#2105, New: Jersey Turnpike ‘near. 0,5);; ;&;xHGGNCLUSIONS AND ORDERr::s.

~ferfe1ted.wﬁ

SEIZURE»- FGRFEITURE FRQCEEBIHGS - TRAHSPORTATION THROUGH THISm"

" THAT: PURCHASE . OF -SUCH ALC@HOLIC -BEVERAGES  OUT .OF STATE WAS LEGAL -
:,REJECTEE~ﬁ_ALCOHOLIC BEVERAGES AND MOTOR VEHICLE ORDEBED FORFEITED

In the{M”tter of the Seizire on. fl).;,flj Case No. 844'
Nevember 11, 1953 of. 72 one—half n;,'7 fw,;f Ga b e _

sedan, ‘in the vieinity of Post e ey HEARING -

Newark entranée, .in the City of: L
Newark , County of Essex and State ) PO
of ‘New, Jersey° R SN .

.—-——--——-—-—aam-p———————--‘

.Nicholas D Intrceaso, Jr.,AEsq., Attorney for Thomas Fogg

Harry Castelbaum,,Esq., eppearing’for the Division of’ Alcohollc
S L S S »;ﬂBeverage Control e

. £ 3 “the p1 ,
3,,Chapter 1, Revised ‘Statutes of New Jersey, to. determine whether

.*72 half-gallon - jars of & eohsl and a Ford sedan, described in a
Schédule attached hereto,’

iz d{en November 11, 1953 in the vicinity
of Post #105, New Jersey Turnpike, near Newark entranceé, in the City
of Newark, New Jersey, csnstltute unlawful property and should be

. e ) . .

The selzure was made in the first instance by a New Jersey State

,.Treeper, on a routine patrol of" passing,vehicles, ‘when: he discovered

the ‘aleohol in the Ford sedan,_ The motor vehicle and alcohol were
thereafter turned over to the Bi%ision ef’Alcoholic Beverage Control.

When the matter came on for hearing, pursuant to R S. 33 1=66
an appearanee was entered on behalf of Thomas Fogg, the registered

ownér of the motor vehlcle, whe sought return of such vehicle and thew

'_Aalcohol

a It appears frem the testimony of the State Trooper that Wllliam
Fogg was dr1vzng the car and Thomas Fogg and Wilma Fogg were passengers

- therein when ‘it ‘was seized; that immediately preceding the discovery

of ‘the aleohol in the trunk compartment of the car, Thomas Fo%g said-
%0 the Trooper, I have a few bottles of liquor in the trunk,

1iqu°P e _
The Trooper then found six: eardboard cartons each contalning

tﬁelve half-gallon "Mason" jars. with.what appeared to be aleohol.
None of the jars had affixed thereto any labels or .stamps indlcatlng h

. “the payment of tax.on alecoholic beverages. Thomas Fogg told the
',.Troeper that he had purchased the alecohol in Franklin County, North

“Carollna, from a man unknown: o him, in or at. the -outskirts of a wooded
.. ~area for about $20.00 a case and was transporting it to his home in
: ‘New York for personal consumption by'hlmself and five brothers '

A sample of the contents of ene of the Jars was" analyzed by the B

, Divisien chenmist who' report that it is -aleochol and.water, fit. for
,?jbeverage purpeses, Wlth an alcehelic eantenteby volume ef hé 5%

?At ‘the cenclusion of the presentation of the evidence by the

'~'D1v1sion, and again at ‘the conclusion of evidence on Thomas Fogg's
-~ pehalf, counsel for Thomas Fogg made:an urgent plea that there had
- been. no vielation -of " the Alcoholic Beverage Law of this. State. " He BRE
. “contended: that. ‘the’ evidence established ‘that Fogg had purchased the.

'eyalcoholic beverages in Nerth Carolina- estensibly in-a legal manner or

at least in accordance with the local custom in . that State and that

- PFogg. was merely transpor‘ing‘sush‘alceholic beverages through New .
- Jerseyy. to his home in’ NeW}York, for personal consumption. - This, of

fs course, is.an- erreneeus concept of the. present day view concerning
- llquor control.: Comity between the . States, in addition to the:

: that the
, Treoper ‘asked Fogg what kind of liquor, Thomas Fogg replied bootleg '
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possibility that bootleg ligquor may come to rest within the boundaries
of our State, 1s the basic reason why possession or transportation of
bootleg alcoholic beverages in this State violates our law irrespec~
tive of the origin or destination of such bootleg beverages '

The eontrolling provisions of cur law, in so far as transporta»
tion of aleoholic beverages from a point outside the State, through
the State, to a point in another State, are referred to in Selzure
Case No. 8234, Bulletin 979, Item 2. One of the provisions of Rule 2,
State Regulations No. 18, referred to in such eited case, is that the
alcoholic beverages being transported through this State must be
properly labeled and bear indicia of tax payment. The Jjars of alco~
holic beverages seized in the 1nstant case had neither labels nor tax
‘stamps . ,

"In actuality, there can be no doubt that Fogg was transporﬁimg
moonshine liquor. It would be far fetched to accept at face value
the assertions by Fogg's witnesses that they honestly assumed the pur-
chase, possession, transportation and consumption of alcoholic bever-
ages in the manner herein set forth were legal. I am certain that the
least intelligent amongst them was aware that any . such practice of
obtalning alcoholic beverages in North Carolina, or elsewhere, was in
violation of law, even if as claimed, such law was customgrily disre-
garded in some rural areas in North Carolina

The essential facts are that the jars contained 1111cit alcehol
as defined by the law of this State, because of the absence of labels
or tax stamps on the jars, R. S. 33:1-88, R.S. 33:1-1(1); that actually
the method of packing and manner of sale of the alecohollic beverages
leads to the inescapable conclusion that such alecoholic beverages were
not the product of a licensed distiller and sold pursuant to any
license, but were bootleg in origin and sale, that by reason of the
transportation of such 1illicit alcoholic beverages in the Ford sedan;
such motor vehicle, as well as the alcoholic beverages, constitute
unlawful property and are subject to forfeiture. R.S. 33: l-l(y), R.S.
33:1=2, R.S. 1 33: 1~66

My discretionary authority to return the property subject to
forfeiture is limited to those cases where the claimant has established
to my satisfaction that he acted in good faith and unknowingly vioclated
the law. R. S. 33:1-66(e). Whatever may be sald concerning Fogg's
lack of knowledge of the laws of this State governing transportation of
alcoholie beverages therein, it is certainly clear that when he pur-
chased, from a stranger in woods on or near a highway, 36 gallons of
these alcoholic beverages referred to as corn liquor, whether for him-
self or sale to others, he had no illusions that it was a legitimate
transaction. Thomas Fogg's request for the return of the motor venlcle
and alcohol is therefore denied.

Accordingly, it is DETERMINED,and ORDERED that the selzed prop-
erty, more fully described in Schedule "A" attached hereto, constitutes
unlawful property, and the same be and hereby is forfeited in accor-
dance with the provisions of R, S, 33:1-66, and that it be retained for
the use of hospitals and state, county and municipal institutions, or
destroyed in whole or in part, at the direection of the Director of the
Division of Alcoholic Beverage Control.

. WILLIAM HOWE'DAVIS ‘
Dated: March 11, 1954. Director. =

SCHEDULE "A"

72 - onewhalf gallon Jars of alecohol ‘ :
1 - Ford sedan, Serial and Engine No. 98ba-583086,
1953 N. Y. Registration BB 3955. ' '
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7 DISCIPLINARY PROCEEDINGS - SALE TO MINORS UNQUALIFIED EMPLOYEF -
- PRIO REOORD - LICENSE SUSPENDED FOR 30 DAYS, LESS 5 FOR PLEA,

'fIn thie, Mltber of Disciplinary 1ff'".)4»
'iProceedings against o S )

*ffT/é APPLEGARTH HOTEL ‘}".:z )

-Prospect:Plains- Road - - o IR
Monroe: Township (Middlesex County)) ) CONCLUSIONSligi”“

P 4+ On Hightstown, Nodos o . -:_l - "AND ORDER

Holder of Plenary Retail Consumption
 License €-10, -issued by the Township )
@Cemmittee of the wanship of ‘Mohroe.
‘Anthony Alesig Defendantmlicensee,,Prg Se.
David Piltzer, Esq s appearing for Division of Alcoholic ‘
: ' - . Beverage Control '

»IBY THE DIRECTosol[l‘ | IR
v Defendant ‘has pleaded non vult to the following charges,«‘

"l. On January 23, 1954 you sold, served and,delivered'
. and allowed, permitted and suffered the sale, service and
-“délivery of alecoholic beverages, directly or indirectly, at
xiiyeur licensed premises to Kenneth =---, Frederick =--, ‘
! “Raphael- ==~ and George ---, persons under the age of twenty- '
i lone - (21} .years, and allowed, permitted and suffered the )
‘consump,ion of alcoholic beverages by such persons in and |
© upen your licensed premisess in violation of Rule 1 of .
State Bﬂgulations No, 20.

: 2 On January 23, 1954 you.knowingly allowed, permitted
; and suffered Anthony Alesi, Jr., a non-resident of the State
.. of New Jersey who had not obtained a requisite employment
- permit from the Director of the Division of Alcoholic Bever-
age Control, to serve, sell and solicit the sale of aleoholic
7n1beverages in and upon your: licensed premises, in violation of
. Rule 4 of State Regulations Noo 13."'

, The file ‘herein diseloses that two ABC agents entered defend- .
ant's licensed premises at about 9:00 p.m. on January 23, 1954, '
Anthony Ry Alesi, Jr. (son of defendantwlicensee) was tending bar.
About ‘twenty- minutes later four young men entered the premises. Each
young man.-ordered from the bartender a bottle of beer, the contents
of which* he consumed, and each ordered a second bottle of beer, the .
' contents'of<which'he'was*consumingnwhen the agents ildentified them-.
“selves, Subsequent. investigation disclosed that the four young men
were ., respectively, 17, 18, 19 and 19 years of age, and that the barm

" ‘tender ‘residés 'in Chester, Pennsylvania, and does not hold an employ-
«ment permit issued by tne Direetor,"

. Defendant has a prior record Effective July 20, 1948 the
Director suspended his license for ten days after he had pleaded non
‘yult- to-ar“charge alleging that he possessed illicit alcoholic bever-

' ages., ‘Re Alesi, Bulletin 811, Item 1. Effective December 1, 1952,

" the local issuing authority suspended his license for ten days for
selling alcoholic beverages during prohibited hours. ' The minimum
penalty is twenty days for a violation of the type set forth in

_charge 1 (Re Buddy & Steve's Tavern, Inc., Bulletin 964, Item 6)

©and five days for a violatlon of the type set forth in charge 2

._m](Re ‘Nevins: Bahkers Club; Bulletin 9#2, Item ) ~However, in view of

" defendant's” prior: record,_l shall suspend his license for a period

.of thirty days. * Re Penns Grove Lodge, Bulletin 970, Item 5. Five
days will be remitted for the plea entered herein, leaving a net

suspension of twenty=five dayse :
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Accordingly, it 1s, cn ‘this 12th day of Marchy 1954

" ORDERED that Plenary- Retail Consumptien License C 10, 1ssued
by the Township Committee of the Township of Monroe to. Anthcny Alesi,
t/é Applegarth Hotel, for premises on Prospect Plains Road, Monroe
Township (Middlesex County be and’ tla same is hereby suspended for
twenty-five: (25) days,: commencing at 3:00 a.m. March 22 1954 and
terminating at 3 :00 a.m. April 16, 1954 ©

WILLIAM ‘HOWE DAVIS f,';nn
DiI”ector‘ B

8. DISCIPLINARY PROCEEDINGS - CLUB- LICENSEE - FAILURE TO ﬁEEP'LiCENSED
PREMISES CLOSED IN VIOLATION OF LOCAL ORDINANCE - LICENSE SUSPENDED
“FOR 15 DAYS, LESS 5 FOR PLEA.

In the Matter.of Disciplinary
Proceedings against

AMERICAN LEGION, BAYONNE POST #19
683 Broadway
. .Bayonne, N. Jo,

Holder of Club License CB~157, issued
by the Director of the Division of
Alcoholic Beverage Control.

~ CONCLUSIONS
AND ORDER -

Ve e N Sem® N

—

D - p G0 D - - - B e e L o 5 o o aw cas an - -

Cornelius E. Gallagher, Esq., Attorney for Defendant - 1icensee
Edward F. Ambrose, Esq., appearing for Division of Alcohollc
Beverage Control

BY THE DIRECTOR:
‘Defendant has pleaded non vult to the following charge:

"On Sunday, February 7, 1954 at about 3:22 a.m. you failed to
‘have your licensed premises securely closed, locked and made
inaccessible to persons except you and your employees; in
viclatlon of Section 11 of an Ordinance passed by the Board of
Commissioners of the City of Bayonne on August 3, 1943, as
amended by Ordinance passed by said Board of Commissioners on
April 17, 1951. : : 4

Section 11l of the ordinance referred to in‘the'chafge requires'
licensed premises to be closed between 3300 a.m. and noon on:Sunday.

The file discloses that two ABC agents who were in defendant'
premises at 3:00 a.m. Sunday, February 7, 1954, observed that the per-
sons who were then in the premises did not leave at that time and that
many persons were entering the premises. The agents went to Police
Headquarters and returned to the licensed premises with -members.:of the
Bayonne Police Department at 3:22 a.m. When the agents and police
entered, approximately twenty-five persons were still 1n the barroom
area. , .

Defendant has no prior adjudicated recordo I shall-suspend -
defendant's license for fifteen days. Re Jackson, Bulletin 835, Item
5. Five days will be remitted for the plea entered herein, 1eaving a
net suspension of ten days.

Accordingly, it is, on this 19th day of March, 1954

ORDERED that Club License CB-157, issued by the Director of the
Division of Alcoholic Beverage Control to American Legion, ‘Bayonne Post
#19, for premises 683 Broadway, Bayonne, be and the same 1s hereby sus-
pended for ten (10) days, commencing at 2:00 a.m. March 29, 1954, and
terminating at 2:00 a.m. April 8, 1954,

WILLIAM HOWE DAVIS
- Director.



PAGE.16 . | ~ BULLETIN. 1007

9. STATE”IiEENSES'- NEW APPLICATIoﬁS‘FILED--

Charles Zambuto, Thomas Zambuto & Ralph Nigro o
T/a F &.F- Trucking Company . RS
1040 Lafay: be Avem : . .
Brooklyn, :Ni o
Appiication filed March 24, . 1954 for Transportation Licen

A G@etzﬁBrewing Company
6th and- Albemarle Streets o 1
St. Joseph, Missouri. ' BTN
Application filed March 25, 1954 for Limited Wholesale License.

Otto Kern -~ . '

T/a Kern: Distributing Co.
-~ 305 Manchester Ave. : _ : , . S
. North Haledon, Paterson, N. J. . ‘ -
‘ Application filed March 25, 1954 for Limited Wholesale License.l'

-Cambeils Trucking Company, Inc

40 Bay Btreet. i ) o

"~ Brooklyn 31; N, Y. ' TR T T A
‘ Application filed March 30 1954 for Transportation License.

-

William Howe Davis
Director.
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