STATE OF NEW JERSEY
i DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
1060 Broad Street Newark, N, J.
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1. APPDLLATW’DEciSidﬁS,ejMARTINqu. GARFIELD..
RAYHOND G. MARTINO, |

. Appellant,

ON APPFAL

’a;-vs-t' . CONCLUSIONS' A\L OPDER

} CITY COUVCIL OF mﬂE CITY
- OF. GARFIbLD '

Respdn@ént,

R e i T T )

Carmun M. Belll, Esq., Attorney. for AppPllQnt

Henry L. Janowski, Hsq., . Attorn@y for Respond ent. _

Benjamin H. Stadtmauer, LSU., Attorney for Ubgwotoro.

Benjawin Greene, Esq., Attorney for transferor, Samuel halkov1tch
fPhlllp L. Ollva qu., Atuorney for Antuony Kaalc(, Obgector.

BY TLE COMMIOSIONFh. o T ‘;'.*-4““*“;

: ths appmal is’ tuﬂbﬂ Trqm ragpouhentis rciusal to grant-a
person to. person. and placo to pl ce. tranafcr of a plbnary r tall
00usumpt1un llCunse. : :

» : Tne icense in. 4uest10n was orlglnally issued to Samunl
HalKOVLtCﬂ for premises at 163 Van. Winkle Avenue, Garfield. Appé1~
lant. culy applied for a traﬂol3r of saild license to himself dnd to
premises located at %20 River Road, Garfield. The two premises are
approx1mately onc—haif mll* updrt.,'ﬁ ' ‘ I :

On Decbmoer 9 l9ﬂl rcsponuent denied appellantts appli-
cation for the stated radaon that ."there are a sufficient number of
liquor licenses in this area." The vote on the mOthH to ucny th
application was:

Ayes .. - B
Nay s - 1
Abgent. - 2

The place -to which appellant secls to transfer the license
is a corner storc located in a fwu—story brick bullding at the
northeast corner of River Road and ionroe Street. This building,

whichh is .owned by appellant!s father, has two other stores, both of
- which :face on:Monroe Street. One of these stores, known as
5 Monroe Street,; was formerly rented to Mary Schott, the holder -of
-a consumption license. In MCVyMQ@f 1941 Mrs. Schott transferred
her license to an adjolning store located in a bullding owned by
another individual anc known as 7 Monroe Strect. Thereafter, appel-
lant herein filec the application which is the subject of this
appeal. It also appears frow the evicence that one Anthony Kasica
hol‘s a consumption license for a bullding located on River Road and
separated frowm appellantts premises only by the wiath of the road.

| New Jersey State Liorary
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This Section of Garfield is devotecd principally to business: -
and industrial purposes. A large chemical factory occupies a square
block nearby. - There are also a number of low rental tenement houses
in this section of the city. The entire section has been character— -
ized by one of appellant!s witnesses as Hthe . lowest Llstrlbt that we
have in the City of Garfield.® < : s BRI

The question as to whether three -consumption licenses instead
of two, as formerly, -are needec¢ in a section of this type is a mat-
ter to be cdecided in the sound Jiscretion of the local issuing
authority. Councilmen Cimino, the only member who voted against the
resolution denying the application, testified :that he felt that the
section could carry three saloons, whereas Councilman Bagolie; one of
the five who votecd for the resolution, testified that the ¥two
taverns would take care of the area, including the incustry.® Upon.
the evidence presented, the most that has been shown is a difference
of opinion as to the n609551ty of a third consumption license. I
conclude that appellant has not sustained the burden of proof 1n:'
showing that respondent dbuSGL 1ts lecrptlonary power in denylng
the trunsfer.

Appellant also alleges ulSClelnathﬂ ‘in that rpsponuent ‘has
issued and renewed three licenses in close proximity to eachh other
in each of two other sections of the city. All of these licenses ~
were orlglnally issued more than four years ago. No transfers have
recently been made which would increase the number of llcenses in
any of these sections. It has been held that, where an lssuing -
authority, subsequent to denial of one @pplication, issues adui-
tional licenses in the same vicinity, the contention that the licens-
ing of additional premises -is socilally undesirable falls of its own
welght. Licata v. Camuen, Bulletin 342, Itew 1, and cases “therein -
cited, * However, that is not the 31tuatlon in the present case.
Transfer of a license to other preémises is- a privilege not inherent
in the license. Van Schoick v. Howell, Bulletin 120, Item 6. Even
if congestion of licenses was originally permitted 1n other sections
of the. 01ty, it does not follow that respondent must now create a
congestion of licenses in the v101n1ty of River Road and Monroe j
Street. I conclude that there was no unuue ulscrlmlnatlon agalnst
appellant. :

Two other points may be briefly considered:

(1) It is clear that appellant!s application was not denied
because of a proposed limiting ordinance which was passed on first
reading prior to December 9, 1941 and which was not adopteu on flnal
reading at a meetlng helg subsequent to that gate. '

(2) Appcllant' application was considered after a hearing
hgla on December 9, 1941, at which all interested parties were heard,
The evidence is not sufflcicnt to show that appellant was denied a
fair-and impartial hearlng on the merits, as allegeu in the petltlon
of appeal.

For the reasons aforesaild, the action of respond ent 1s
affirmec. » ’

Accordingly, it is,.on this 20th day of February, 1942,

ORDERED, that the petition of appeal be and the same 1s
hereby dismissed.

ALFRED E. DRISCOLL,
Commissioner.
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€. ADVERTISING - PLACARDS: — DEFENSE BONDS AND STAMPS «fRULING IN
RE COHEN, BULLETIN 488, ITEM 1, MODIFIED.

':.February 21, 1942

John Johlns, Vice-President,- & .
Batten, Barton, Durstlne & Ooborn, Inc.,
New York, N. Y. ' :

ly dear Mr. Johns

I hqu beforc me your letter of Fcbruary EOth inquiring
whether the F. & M. Schaefer Brewing Company may distribute to New
Jersey retail licensees placards reading:

!)Buj
DEF NOE
. STAMPS
- REGULARLY
S with your change".

‘An examiniation of one of these placargg,dlscloses that it
1s quite similar in appearance and workmanship to Defense, Stamp
placards distributed by the Government, The plapard submitted is - .
pleasing -in appearance, bears the traditional Minuteman on 1ts face,i
and the color is red, white and blue.

I am furthcr auv1sed tnat the placard in questlon nas been
approved by the Defense Saving Staff of the Treasury Department and
by the Alcohol Tax Unit of the ‘same Department. : .

The placard carries nc advertising on its face, and the
only place where the name "Schaefer" appears is -on the buCk The
printing on the back is as follow;

. "HOW TO GET STAMPS FOR RESALE.

1. Obtain Defense Stamps at your local Post Office,
2. Buy a small quantity until you Know your needs.
3. Stamps come in lO¢, 25¢, 50¢, $1. and $5. denomina-
-tions. We suggest you stort Wlth the lO¢ and 25¢
- stamps. :
4., Stamp albums for your customers are Suppllpd free
of charge by your Post 0ffice.
5. When you have sold your supply of Stamps, get more
from your Post Office.
6, For extra Defense Cards like this, ask your
Schaefer salesman.

DISPLAY THIS CARD PROMINENTLY
AND HELP WIN THE WARY
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. The type used is comparable to small pica and the name of
your client is correspondlngly 1nconsp1cuous..ﬁfwfm.»r-- TR

(It was ruled in Re Cohen, Bulletin 488, Iteu 1, thit

"the advertising for the sale of Defense
Bonds and Stamps, appearing in . the.shaow .. :
windows, must be :confined to-.the:use of - . i
placards furnished by the Federal Govern- ;. v -
ment. In other words, the licensee will
- not be permitted to make additions te the.. .. -
. placards as furnished to him, or to use
" the- gome in combination withy or-asvan :
“‘integral part of, ad advertlscment for
the sale of- alcoho1lc beverages. . ‘

"On the inside of the licensed.
premises, we will permit licensees to
advertise that Defense. Stamps or Bonds

may be purchdsed on ‘t:hcD premlscs n

3 This Department 1s in entire sympathy with the purpose of

“the Schaefer brew1ng Conpdny“Lnd others who.-desire to cooperate with
thé Defense Sav1ng Staff in. promotlng the :sgle -0f ‘Defensc Stamps;
ang therefore Lpproves tne Lorm of thb placard submltt;d bj you.

The rullng in Re COhcnl suprai is- modlfltd accordlngly.“

' In all such cases wheré .the: approval of - this: Department
”~ﬂust be- flrst SOUght and: obtalned, we Wlll rboulre Lo s

(l) The facC of the placcri to bc devoted exclu31vely
“to promotlng tnc sale of Defen.sQ Stamns and/or
“'Bonds; . o e ;

(2) Placards should be approvba by thc ananL Sav1ngs
Staff of the Treasurj Departhent;”

(3) Promotion copy onthz reverse side to be limited
“. . .to the name of the company from whom. the placard
=3-may be obtalneu.- TQlS to be Ln small typu.

- Accoralngly, thls Department ‘has no obJectlon to the
dlsplav of plccarus such as yours, e¢ither inside licensed premises
or. in the show windows of llcen sed . prGMleS

- Herets hoplng |
you T
KEEP THEM BUYING!

~ ALFRED E. DRISCOLL,
Oomm1351oner.
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MORAL TURPITUDE - TH@FT_OF AUTOMOBILE - ENTERINU AND ROBDING -
fIVVOLVE mORAL TURPITUD

vDISQUALIFICATION - APPLICATION TO LIFT - FATLURE TO AFFIRHATIVELY
PROVE .GOOD COWDUCT FOR FIVb YEARS - PETITIUN DENIE Do

In the latter of an Appllcatlon )
to-Remove Disqualification be-

cause of a Conviction, pursuant ) ' CONCLUSIONS
to K. S. 33:1-31.2. S AND ORDER °

| )
Case;No;‘l92.

BY THE COMMISSIONER:

Petitioner, now about twenty-nine years of age, acquired a
long criminal. reoord _when between the ages of seventeen and twenty-
four. C:

In 1929 he was convicted of larceny,’ involving the theft
of an automobile in which he and some companions took a joy-ride
for which he was placed on-probation. for five year In July 1940,

while .still on; probation,. he was conv1ctec of posocss¢ng stolen: -

property (two sults) and sentenced to pay fine of $50.00 or serve
100 days in jail. . He was discharged in Auguut 1930, but again ar-
rested in September 1930, after ha ang o cotipanion gntureu 4 store
and. -stole $7.00 from the cash register. Whnile escaping from the
store, he was shot in the leg by a police officer. Convicted of this
crime, his probation was extended for an extra period of three years.
In 1931 he was fined $25.00 for loitering. Tater in the sane year

he was convicted of shooting dice for moncy. In 1935 hic was convic-
ted of loitering and Sentenced to five days in jail.

. Petitioner's theft of an asutomobile, <ntering and robbing =z
store, and possessing the stolen suits, are cach crlm‘s which in-

- volved moral turpitude, and hence dlsqualify him from-working for a

liquor licensee in this State. R. S. 33:1-25, £6.

Petitioner now sec¢ks rcmoval of such ngqudLlllcatlun, pur-
suant to R. 8. 3%:1-31.2, upon clain that he has been-law-ablding
since 1985. 1In vicw of hilis past record, petitioner must establish to
my satisfaction, by clear and convincing evidence, that his conduct
during at least the past five years has baoon good and that he has
been gainfully euployed in legitimate pursuits, or has made & sincere
effort to obtain such employueat The nicre fact that ne has not been
convicted of a crime during such period does not, in itsclf, entltle
him to such relief. Re Case No. 182, Bulletin A%R Item 8.

Th‘ gvidence shows that from 1835 until the 1uttbr purt of
1938, petitioner's only ecuployuent was on W.P.A. projects; after
wuras, for a short tiwme, he worked occasionally as 2 helper on a
moving van. In the latter part of 1939 he was re-employad by the
W. P. A, and discharged the zarly part of 1941. He testified that
since then he has been unemployed and on relief. ’

His character witnesses testified that they did not know
any thing about his background or currcht activities. They are merely
tradesnmen whose tcstlh04y, in goneral, was limited to stateuwents that
they had no.trouble in their personal dealings with him. Obviously,
this cannot be considered as evidence that petitioner is regarded in
his community as of good reputation; industrious, and -law-abilding.
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Although petitioner wmay not have been at fault in failing to
obtain steady work in private industry during the past five years,
there is no evidence beforc me that he really tried and did not suc-
_ceedy nor is there any convincing evidence: that during the past five
years he has entirely abandoned his waywardness . and entered upon
law-abiding paths. Indeed, at the hearing, the attorney for the iwu-
nicipality wherein petitioner resides objectedito'thegremovalvoff
petitionert!s disqualification and urged that because of petitioner'ts
lengthy record; he was not a desirable type of- person to have con-
nected with. the liquor industry. A ‘.

In view of the above, petitioner has not established to my
satisfaction that his connection: with. the liquor industry. will not
be contrary to public interest.

Accoralngly, the pbtltlon 1s denied.

ALFRFD B. DRIDCOLL,
- Commissioner.
Dated: February 20, 1942.

4, . ALIE’S - ABROGATIUN OF TRADE TREATIES BY DmCLARATIOV OF WAR Sl
.DISOUPLIFIES ALTIENS PROTECTED. THEREBY FROM SELLING OR: SERVLNG
- LIQUOR. IN'NEW JERSEY IRRESPECTIVE OF CLASSIFICATION AS LNEMY

© ALTENS ~ HEﬁEIN OF FORJLR AUQTRIAV NATIONALS. .

h February 21 1942

Aro G. Gabrlcl Esq.,
Unlon Clty, N. J.

My dear Mr. Gabr1<l

I have: before me your letter of February 20th together with
Pnclosur;, being copy of. a letter addressed to Mr. .. - by Berl G.
Harrison, Special ASSlbtaﬂt to the Attowncy General Dbpcrtmcnt of
Justice, Wushlngton, b. C. : :

: . ‘I have no’ doubt that Hr._ . ~ is an honest,- upright man with
an-excellent reputdtloﬁ, as set forth by you in’ your. lott~r‘ Unfor-

© tunately for Mr. -, howevery he'is an alien within the meaning of
“the New Jersey statutes, and as such is not qualified to serve or

se¢ll ?lCOhOllC buvor ges ’ Co T : Lo

S ' Thc fact thqt Mr. L wWas Lormerlv pnfmlttuu tu engage in
wfthuso activities was duc to the existence of certain reciprocal trade
agreements whiclhy- during the period they were operative, suspénded
~the provisions of the New Jersey statute respecting the employment
of aliens.  -The declaration of war, however, abrogated the trade
treaties inquestion. and, as a result thv pr Jersey btwtutc unce

more baccme operat1Vf :

The quallflcatlon of Mr._ | under our law does not turn
on whether or not he is an enemy alien, but whether he is, in fact,
an alien.

- If the SDQClul ASS¢stant Atturney Goneral w1ll refer to the
‘records of the State Do -partment; he will discover that after Austria

was taken over by Germwny, it was held that "foruer Austrian naticnals"
- were entitled to the same treatment as other German nationals under

the Treaty of Frlenusnlp, Commerce and Consular Rights, between the
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REEANIN

United. States and! Gorpany (signed December 8, 1933, and amenced by
Agruembnt signed June 3, 1905) - Therefore, whcn the latter- treaty
wags’ abrogated by the accl%rqtlon of war, "POTMLT Austrlan natlonals"
lost th protectlon of thb same. v S

The cla551flc@t10n of "enemy allcns" made in Washington has
frequently been misunderstood. For example, Runanla has déclared war
upon. the United States yet citizens of Rumania have not, as far as I
know, been classified as enemy aliens. So also in’thc case- of
Hungary. : Likewise, some of .our citizens have had difficulty: 1m_ap—
7DTOClatlng the distinction between "former Austrian n&thﬂulS” and -
‘Meitizens: of Germany."  In most lnStdﬂCGS, refugees from - all of these
countries who are now within our borders are law-abiding and have as
much contempt as we have for the terrorists who dominate their coun-
tries.:. In the few cases where this is not .so, 1t 1s quite possible
that a Rumanian or Hunﬁhrlaa national whose countryvnas deelared war
upon us @may. be as Gangerous to our way of life as & German national.

..It is to be GYpGCth th vt reasonable precautions must be token. In
some instances, the innocent will be inconvenieénced by the »ﬂuoption
oft: Safcguurus calculated to protect the country frun allcq enemies in
the service of. a foreign govﬁfﬂwxdt = -

: ~ In uup courbb‘of bime it is %nulCTPat@u Lnat +hc Dcportﬂent

~o? Justlce and +HL State Department will QlJrlly tnulr rpspectlvb

positions. o ' Lo

. Very truly yours,

" ALFRED E. DRISCOLL, . -
Comn1031onsr.: o

5.  DISCIPLINARY PROCEEDINGS - SALh BY- CLUB LICENSEE-TO PERSONS NOT
HMEMBERS OR GUESTS - PREVIOUS RECORD - 10 DAYS' SUSPENSION: - SLOT
MACHINE - 20 DAYS! SUSPENSION B REASON OF P AEVIOUS RECORD ~ 
TOTAL: éO DAYS, LESS S5 FOR GUILTY PLEA.

 CLU5 LIL NS bﬂS'— HEREIN OF Tdﬂ SERTOUSNESS OF SALES TO NON-#EMBERS.

In tho Matt@r ‘of Disciplinary )
Procecedings against
) .
DEMOCRATIC CLUB OF THE llth WARD, AAN AT TTATA
1014 North £27th Street,. ) e

Camden, N. J.,

Holder of Club Llccn°“ CB-28, ilssued )
by the Municipal Beard of Alcoholic
Beverage Control -of the City of

- Canmden.,

—..—--—-—‘-~--—-——--——--—--——--—-)

Y

Bcﬂgamln J. Dzick, Esqg., Attorncy for Dcfpna ant-Licensce.
Abraham Merin, Hsq., Attorney for Departuent of Alcoholic
Beverage Control.

BY THE COMMISSIONER:

Licensee pleaded guilty to charges alleging (1) that on
November 9, 1941 it permnitted two five cent jack-pot slot machines
on its licensed premises in violation of Hule 7 and Rulc 8 of State
Regulations No. 20, and (2) that on the same date it sold elcoholic
beverages to persons who were not bona fide members or bona fide
zuests of members, in violation of Rule 5 of State Hegulations Wo. 7.
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oL “The file in this casc shows that, on November 9, 1941, In-
vcstlgators Wagl ‘and Webster of this Departmbnt v1“1t°d the llCQHSpd
premises. Alcoholic beverages were. sold to them QGSpltL the fact
that tnLy were not mewbers or guests of members of defeéndant 4550—
ciation. While present in the licensed premises, the investigators
<aluo dlqcovered and played the two nickel slot mauhlaes,

" The -licensee in thlb case pald &lOO 00 for 1ts Club llcenSu.
A cUnsumptlon licensee in the City of Camden payo $500 00 for a 1li-
cense. Clubs which value the much reduced rate for- -which thcy ob-
tain club licenses must confine sales'and service of liguor: strlctly
within the limited: pr1v119gcs conferred or.clse face the, unpleasantry
of a aubstantlal subppn31on, or, if. th~ facts warrent, a. THVOthlOH.

. L As’ to penalty' I have c:rnfully rov1@wgd the pbnqlty hbre~
toforo 1mpo ed for a first violation of the rule prohibiting salas
"to non-members by a club licensee. In the ordinary case, proof of
such’ Vlolatlon nas,-ihﬁmost‘bases, resulted in a five aay. susoension.

Howevcr, in 1937 the llcenseﬂ in tnls cavL was founa gullty
of Sblllng alcoholic beverages on Sunday in violation of the local
ordinance, and, in October 1939, it pleaded guilty to a similar
chargu as well as to a charge of selling to non-members. - Becausc of
this previous ‘record, the penalty for. the sale to non-members in this
case will be doubled, . _

The usual’ ponalty for possession of slot machines is ten
days. By virtue of the prev1uus record the penalty for this charge
will be twenty days, making a total penalty of thirty days.

: By entering a gullty plea,_the llCGﬂSCb has saved the Depart-
ment the “time and :expense of proving its case, Por whlch flVC days -
of the penalty will be remitted.

- In my .opinion, the penaltles bfetulurc imposed for v1olu—
tion of the rule prohibiting sales to non-members by club licensees
have not been commensurate with the seriousness of the v1olatlon,
the social counsequences attendant thereto, and the unfairness of the
competition that follows. - In future cases couing before me, club
licensees whe have or persist in the VlOldthn of thLS rule nay
expect more drastic penalties. :

Accordanly, it 1is, on this 24th uﬂy of Febluury, 1942

ORDERED, that Club License CB-28, issued to Democratic Club
of thc 1lth Ward, for premises 1014 North 27th Street, Camden, by
Munlclpal Board of Alcoholic Beverage Control of the Clty of Canden,
be and the same 1s hereby suspended for a period of twenty-five (25)
days, commencing March 2, 1942, at 2:00 A.i. and terrlnatlng March
27, 1942, at 2:00 A. M. '

"ALFRED E. DRISCOLL,
Comniissioner.
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6.

DISCIPLINARY PROCEEDINGS ~ SALE OF AN ALCOHOLIC BEVERAGE TO A
MINOR - 1O DAYS'Y SUSPENSION - FRONT - FALSE STATEMENT.IN LICENSE

' APPLICATION CONCEALING THE INTEREST OF NON-RESIDENT - AIDING AND
ABETTING A NON-LICENSEE TO EXERCISE THE RIGHTS AND PRIVIL&GTQ OF
‘THE LICENSE - 10 DAYS' SUSPENSION - TOTAL: £0 DAYb

DISCIPLINARY PROCEEDINGS — SALE OF AN ALCOHOLIC BRVEHAGE TO A”“
MINOR' ~ PREVIOUS DISSIMILAR VIOLATION - L5 DAYS! DUSPENSION.

In thu Matter of UlSClpllnﬂry
Proceedings against

" PHILIP COHEN, o
© T/a BILL TOP, .
State ngnwuy Route #30,

(Hunterdon County),
- P. 0. Flgmlngton, N. J.,

'ﬂoldcr of Plenary Retail Consanp—"

‘Township Committes of the iownshlp

)

)

)

“ Township of Raritan - =~ - )
. )

)

tion License C-2, issued by the

-

of Raritan (Hunterdon Countf) ; CONCLUSIONS

““““““““““““““““ ) } AND OEDER

- Township Commlttcg of the Township

In bh@'Matter of Dis ‘iplinary
Proceedings against

_ALFRhD WAGNER,

T/a WAGNER'S TA.V.LI‘IN R
.State Highway Route 7350,
- Township of Raritan
(Hunterdon County),

P.0O. Flemington, N. J.,

Holder of Plenazry Retail Consump-
tion License C-5, issued by tho

of Raritan (Hunterdon County)..

B T T e T T S

Nﬁtaun Duif Esq., Attorney for Dofundant-Licensees.
Richard E. Sllbcrman, Esq., Attorney for Department of Alcoholic
Beverage Control.

BY THE COMMISSIONER:

These disciplinary cases involve common issues of fact
anc hence were heard and are being decided together.

In both cases the defendants have plndaed not guilty to
charges that, on January 15, 1941, an alcoholic beverage was sold
at their respective taverns to Paul Alpaugh, a minor, in violation
of R, B, 33:1-77 and Rule 1 of State Regulatiocns 20.

The evidence discloses that, on the cven;ng of January 15,
1941, Paul Alp wgh, then just turned twenty, was driving in a car
with Gilbert Schenck, a fourteen year old friend. From the testi-
mony of both boys it appears tuat, curing their drive, Alpaugh
bought a pint bottlec of wine at Wagner's Tavern and later a quart
bottle at the Hill Top tavern, Schenck remaining in the car while
Alpaugh made these purchases.
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From Alpa ugh’ testlmonv it furth@r appeurs that he went to
..a tnlrd tavern that night (appurcntly after. taking bchenc& home) .
'and bought an additional bottle of Wwine. ~ The llcensee ‘of  this last
tavern has already pleaded guilty in proccedlngs before wé for.
having made such sale, and received a suspen51on of his llcensa.
Re ﬂoqeroll Bulletln 48l, Item 7. - C e

As to the two taVerns in quustlon in thc present procpba- ¢
ings, Alpaugh identified the licensec at Wagner's. Tavern and Ben.
Cohun, son of the present licensee at the Hill Top, as bnlng the
persons who sold to him at thos; places.

The defense has produced testimony tgnulnﬁ to snow that
thbse identified. persons were not at the licensed premises at the
time in guestion. From this fact the defense apparently argues
that thes boyst story that they stopped at these two taverns and that
Alpaugh obtained wine there snould not be accepted,ag'accuratc.

I coannot agree with this view. The boys scew. undenlably
familiar with the location of.these taverns, -@nd hence could scarcely
have been mistaken about having stopped there. MNMoreover, no.rcason
appears, nor is any suggbsted why they should lie® about Whpr& ‘they
went ﬁnd what thby did. Their story sounds consistent and sincere.

Consequently, I find that, although’ Alpaugh may perhaps have
been misteken in his identification of the specific persons selling
to him at the two taverns in cuestLon, he in fact bought wine as
claimed. His possible mistake as to the part;cula“ pursons swlllng
is not fatal. Re LaCorte, Bulletin 469, Item 1. Since he bought at
these taverns in the usual course of businpss; the seller in ecach
case was presumably at least an employce there. Licensezs are
strictly accountable (1n disciplinary pr oceudlngs) for the v1olgtlons
Of‘thblr employees. See Re Wallack, Bulletin 494, Item 2.

Hence I find the dpfbn@an+s gullty as caargeu.

In penalty for such vwolatlon, ‘Philip Conbn s. license for
the Hill Top will, since thers is no record of any prior conviction
for that tavern, be suspended for ten days. Se Re Meseroll, supra
(wnprc five days were remitted for entry of a guilty Qlﬁu). '

At this point it should be noted that the above violation
of selling to a minor at the Hill Top actually occurred when the
license for that tavern (i.e., last year!'s llcensg) was. in the ndme
not of the present licensee, Philip Coh¢n, but his son, Ben Cohen.
It is clear that such fact -does not exonerate or lessen the present
licensee's accountability for that violation. - Under ‘Rule 2.of State
Regulations 15, a subsequent licensee may be held responsible for the
violations of ‘his. predescessor:-at the licensed premises. Moreover,
Ben Cohen, in previously being the licenses at this tavern, was
‘merely o "front" for hils father, Philip Cohen; and hence the latter
may now oroperly b¢ held fully accountable for violations. which - -
occurred during that time.

‘For such "front," ada tional- charges were bruufﬂt ugainst
Philip Cohen alleging that the son, when applying for license; had
falsely ccncealed his father's interest in the tavern, ont;ury to
R S. 88:1-26; that the .son had allowed the father to exercise the
rights and pr1v1lebes o; the son's successive licenses for the
tavern, contrary to R, S. 33:1-26, 52; and that the father actually
exercised such rights and ﬂflVlleg cs, contrary to R.S. 33:1- 26
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Philip Cohen has pleaded guilty to these charges and admits
that he concocted the "front" in March 1834, when the first license
was obtained for the Hill Top, because he thcn lacked the requisite
five years! residence in this State to hold the license in his own
name (R. S. $3:1-25); that, even though later acquiring such resi-
dence, he continued the license in his son's name so that, in event
of the father's death, the son could at once carry on the business;
that, after this Department's investigation in the matter, he (the
father) corrected the "front" by obtaining the license for the cur-
rent term in his own nane.

For such "front" (originally devised to evade the five years!

residence requirement), in view of the guilty plea. and the actual
correction, the penalty will be on additionol ten-day suspension of
the Hill Top license, thus meking, when added to the ten-day suspen-

sion for the above sale to a minor, o total suspension of twenty
days. Re Byer, Bulletin 477, Itom 4. ' ' ‘

© With respect to Wagner, I note that his license was suspended
for four days in 1947 by the Raritan Township Comwittee for selling
during prohibited hours on Sundzy in viclation of local ordinance.

In view of that record, his license will, for his present violation
1 Gy S.

LR S

of selling to a minor, be suspended for fifteer
Accordingly, it is, on this 24th day of Fcbruary, 1942,

ORDERED, that Plenary Retail Consumption Licensc C-2, hereto-
fore issued by the Township Committce of the Township of Raritan
(Hunterdon County) to Philip Cohen, t/a #ill Top, for premises on
State Highway Route #30 in the said Township, bz and the same is
hereby suspended for a period of twenty (20) days, comuercing March
£, 1942, at 2:00 A.M., and ending at 2:00 A.K. March 22, 1942; and
1t is further

ORDERED, that Plenary Betail Consumption License C-5, hereto-
fore issued by the Township Committee of the Township of Raritan
(Hunterdon County) to aAlfrod Wagner, t/a Wagner's Tavern, for prem-
ises on State Highway Route #30 in thne said Townsalp, be and the same
is hercby suspended for a period of fifteen (15) days, commencing
March 2, 1942, at 2:00 A.d., and ending ot 2:00 A.JM. darch 17, 1942,

ALFRED E. DRISCOLL,
Comuigsioner.
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7. APPELLATE DECISIONS — E AND W CORPORATION v. LONG BRANCH.

E AND W CORPORATION, o )
T/a ELLENSON 1S cArE, o

Appellant,
T . ON APPEAL -
—vs- CONCLUSIONS -AND GRDER
BOARD OF COMMISSIONERS OF ‘THE
CITY OF LONG BRANCH,.

)
2

)

)

)

Respondent.

..._..-..__.___—'—.-w__.—

Tumen & Tumon, Esgs., by Jonus Tumen, Esq., Attorneys: for Appellant
Leo J. Warwick, Esq.;, AttOPnLJ for Respondent. -

BY THE COMMISSIONER:

- This is an appeal from the susppn31on of wpoell°nt!s plenary
'Tetdll consumption license for its tavern at 118 Brondway,'City of
Long Brnnch for a perloa of ninety (20) dﬂy 3.

At thp nuqung bclow, the ﬂppellant Was Lnargud as
follows: :

~ - "l. On October 11, 1941, said licensee did, on .
- the premises known as Lllrnson S Lﬂfp, 118 Broadway,
- Long Branch, New Jersey, sell and serve alcoholic bever-
ages to persons actually or apparently intoxicated in
violation of Rule 1 of State Regulation #20. = -

: "2 On October 11, 1941, said licensee did- on
thc premises known as Ellﬁngun's C%fe, 118 Broadway,
Long Branch, New Jersey; permit the scervice of alco-:
holic beverqges to persons actually or apparently =
intoxicated 1n violation of Rule 1 of State heguWi— ‘
tion #20, :

"5 On October 11, 1041 Suld lchnsee did on
the premises known as Ellenson's Cafe, 118 Broadway,
Long Branch, New Jerseay, allow, permit and suffer the
consumption of alcoholic beverages by persons actually
or apparently intoxicated in violation of Rule.l of
State Regulation #20.

"4, On October 12, 1941, said licensee did on
the premises known as Ellenson's Cafu, 118 Broadway,
Long Branch, New JCTSLY, allow and permit a disturbance
in v1olat10n Lf Rule 5 of State Regulation #20.

"5. On October 12, 1941, said licensec did on
the premises known as Ellenson's Cafe, 118 Broadway,
Long Branch, New Jersey, allow and permit an altercation
and brawl auong persons in violation of Rulc 5 of State

- Regulation #20.

"6, On or about May 24, 1941, said licensee did
on the premises known as Ellensonts Cafe, 118 Broadway,
Long Branch, New Jersey, allow and permit a female employee
to accept alcohollc beverages at the expen se cof customers
and patrons in violation of Kule 22 of State Regulation #R20.
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"7, On or about HMay 24, 1941, said licensee did
~on the premiSes known as Ellenson's Cafe, 118 Broadway ,
- Long Branch, New Jersey, allow and permlt 5 female em—
ployee to ccpo+ alcoholic beverages as a gift from
customers and patrons in VlOldthﬂ of Rule 2&- of State
Regulation #20. : ‘

~ The respondent Board of Commissioners of the City of Long~
Branch, after hequng duly held, found the appellant guilty of
Charges 4 to 7 inclusive, and oruercd the suspension of tnw license
~.as afo¢bs<1d A

. In its petition, the appellant clleges, as a reason for re-
Versal -that the actioa of Lno regpondent was crroneous, in that:

"the findings of the sald respondent was contrary to the
weight of chﬁ gvidence, and that the evidence produced
. failed to establish the appellant gullty of the charges
,'beyoad & reasonable doubt, and said evidence failed to
| pric ponuorate in favor of tno said cnargus, and that the
findings of the rcsponaenb will cause irreparable dﬂmL&c
Sand ‘injury to the appellant.!

The testimony produced by the appellant znd respondent at
the hearing de novo before me is in hopeless conflict. "The appellant
llnd eight witnesses and the respondent five. A careful ‘observance
f the witnesses on the stand and o consideration of their testimony
lLft me with the lmpression that their testimony was not in every in-
stance in conformity with that given below. In particular, there
was o marked lack of condor and frankness on the part of one-of the
~respondent'!s witnesses. '

Sergeant Henry Peency of the Long Branch Police Departinent

testifled tunt he receilved a radiv call £0 go to the Hllenson-Cafe
to assist Oifficer BOJU*Uftb, in the ecrly hours of October 12, 1941.
Upon arriving st the cufe, he was told by one Sam Bllenson tha
"Rocky \bonsz orte) was havin” trouble with a woman in the back."
The woman in guestion was found by the witness lying or the floor
with her arms around the leg of a toble, scresaming and hollering that
she was not going to be put out. Seated ot the tablc weru o fisher—
man and three or four soldiers who, the witness narrated, ware lend-
ing, at the least, moral upbort to the womair by rwlt\rﬁtlug that she
was not going to be put out. On the other side of the roow there
was apparently in process of celebration a b irthday party of some
twelve or fifteen persons. The Sergeant testificd that sowme of these
were urging the police to "throw the woman out." The same witness
suggested tha Mpop" Ellensun was terribly excited and lent vocal
support to those in favor of the forcible cjectument of the wouan.
Otners in the cafe, including a number of enlisted men, appear to
huave taken sides and joined in the festivitizs., A riot appears to
have been .in the moking ocut of the dangsrous brew of toc much liguor
and too little supervision. As the police describe the scene "they
were all not"ceaolv drinking™ in tu@ cofe, and "there werc three or
four men that acted drunk to me." In any event, Sergeant Fecney ap-

parently fx lu that morg police were necessary, uJQ called in two
auululonal, making four in ail,

Appcllantts witnesses, while acknowledging that the woman in
quastﬁﬁn had caused soue trovble and had previcusly gilven a rather
indecent Gisplay of her person while on the dance floor, and while

further concecing that this same woman had engaged in = "brushing" or

"oumping" alfair with one of the participants in the birthday party,

AINAY
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nonetheless had no rmcojlpctlon of uny catcalls nor werc they appar-
ently aware that there were all of the makings of a ridt, as .
testified 'to by the pollC Be that as it may, it 15 @pparept frowm
the tostlmony ‘that it was neccssary for the police, in order to avoid
a serious outbreak of hostilitics, to close the establishment -- so

as to permit the removal of the female table-leg hugger by way of the
back (OOT. ‘ . :

The testimony with respect tc the charges in this case is
necessarily projected against the background of other testimony which,
while not directly related to the charges in question, nonctheless
paintc a rather vivid picture of the character of the establishuent
and the conduct of the same, all of which lerids credeénce to the re-—
‘spondent!'s testimony in sunpurt of thce charges. Sergeant Feency
testified that there were times when 1t was necessary for him to call
for the M. P.!'s to come over and disperse the soldiers frequenting
the cafe when there were too many for the police to handle themselves.
Intoxicated soldiers, he states, were found there at times and these
were turned over to the M. P. Officer icGarvey, on October 1lth (the
night in question), saw two men fighting in the doorway of the cafe
and, before he could get across the street, one of ther, a soldier,
came "flying out of the door and landed on the sidewcolk." The latter,
he testified, was uncer the influence of iiquor. Other teotimony in-
dicates that Ellcenson hiwself secns to have had difficulty in
tempering his appetitée for liguor.

With respect tuo the charge of permitting o female employee
to accept alcoholic beverages at the expense of custouers and natrons
in violaticn of Rule 22 of State Regulations No. 20, the testimony of
a former waitress employed by the licensce, and incidentally the
woran who subsequently provoked the disturbance on the night of
October 1lth and morning of the 12th, was offered by the respondent.
This wowan testified that she had been purchased dririks at the ex-

“pense of custoners and patrons while so cuployed. She stated on the
stancd that this was done with considerable frequency and quite openly.
While the credibility of this witness was serLQuslj attacked by the
appellant, nonetheless, with respect to charges 6 andg 7, nmnbly, per-
nitting a female employec to accept alcoholie bcveraues at the expense
of customers and patrons, or as a gift frou the sane; her testiwony
appears plausible ana believable.

Under our rules governing appeals, the burden of establish-
ing that the action of the respondent was erwonuuus and should be
reversed rests with the appellant. The appcllunt has not sustalned
that burden. ' ‘ - '

The only cuestion renaining to be disposed of is that of
‘the penalty. I am not warranted in noderating penalties imposed by
the 1ssuing authority except in those cases where it appears that tne
penalty inposed below is "clearly excessive." The penaity imposed in
this case was undoubtedly a stern one. Bearing in wind, however, all
of the circumstances, the location of the cafe, its proxiuity to Fort
Monwmouth, and the fact that it was frequented by soldiers, I au not
warranted . in finding the suspension was "clearly excessive.,"

With respect to charges © and 7, 1t was the duty of the
officers of the corporate licensee to know what was taking place on -
the prewises and to take such steps as were nccessary tu prevent a
violation of the regulations. With respect to charges 4 and 5, 1t
was clearly the uﬁy of the officers of the corporate licensee to
maintain such decorwa as was necessary to prevent the outbreak of al-
tercations, disturbances and brawls among the patrons. The location
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of the tavern in the neighborhood of a military post end the char-
acter of the patrons impressed added responsibilities upon the
appellant corporation and required a standard of conduct which it
unfortunately feiled to maintain.

Thé;action of the respondent is hereby affirmed.
Accordingly, it is, on this £7th day of February, 1942,

ORDbR ED, tihst the ninety- Quy suspension imposed by re-
spondent on uppellant's plpﬁarv retail consumption license C-16 in
this case, which suspension was held in abeyance pending disposition
of the instant appezl, 1s hereby restored, to commence on karch 4,
1942, at 3:00 A.M., and *o tbrulﬂﬁtp on June 2, 1942, at 3:00 A, H.

ALFRED E. DRISCOLL,
Commissioner.

- DISCIPLINARY PROCEEDINGS - ILLICIT LIQUOR - DIS
AND SOLID CONTENT -~ LICENSEE, OUT OF WHISKEY OR
BOTTLE — 20 DAYS! SUSPENSION.

CREPANCIES IN PROOF
DERED, REFILLED ONE
Tn the Matter of Disciplinary
Proceedings against

MARTIN LENARTOWICZ,
914 N. Olden Ave.,
Trenton, N. J.

CONCLUSIONS
AND ORDER

Holder of Plenqrj Retail Consumption
License C-209; issued by the Board
of Commissioners of the City of
Trenton.

N’ N N N NN

Martin Lenartowlcz, cefendant-licensee, pro se.
G. George Addonizio, Esq., Attorney for Department of Alcoholic
Beverage Control.

BY THE COMMISSIONER:

Licensee pleaCcd guilty to charges alleging (1) that, on
November &, 1941, he possessed illicit zlcoholic beverages in v1olb—
tion of R. S. 53:1- 50, and (P) that, on or about the same cate, he
bottled alcoholic bbv3ragos in VlUl&thﬂ of R. 8. 33:1-78.

The file discloses that, on November &, 1941, investigators
of this Department seized at the licensed proemises one opened bottle
labeled "Carstairs White Seal Blended Whiskey 86.8 Proof." Analysis
by the Department chemist shows that the proof of the contents of
the seized bottle was slightly higher and the solid content thereof
also slightly higher than the proof and solids of a genulne sanmple.

At the time of the 1nvestlg 1tion, licensee gave o statement
to the investigators, wherein he says:

"I partly refilled this bottle with Three feathers
Whiskey. Some time ago I found myself .ut of
Carstairs Whiskey and it was at night time when I
could not get any, although I had 1t ordzred and so
as net to tell any customers I did not have Car-
stalrs Whiskey, I poured some Thiree Feathers Whiskey
in this Carstairs bottle.
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~'"I entlrely forgot ‘a1l apout It and it has’ been
standlng on- the bar since then;  for-when my - orde:
“came  in ‘I ‘opened a fresh bottle of Curstdlrs i

As to pbnalty In Re Smlth2 Bulletin 482, Itenm l I suspen-~
ded a license for thirty days where it appeared that- three bottles
were deliberately refilled by the licensee, The practice of refill-
ing is'reprehensible whether it involves one or ‘morée bottles.
Purchasers are entitled to receive exactly what they .order. When an
order is.placed for Carstairs, we expect 1t to.be_ served ‘without .
Feathers -- so also vice versa! Those who order Three Featnbrs are
entluled to 1t without adulteratlon ' '

“The llcenseu, by his fronk acKnowlcdgmbnt of the" Vlolatlon,
has materially aided the Department in its disposition of this case.
I shall suspend the license for twenty days.

Accordingly, it is, on this 27th day of Febfuary, 1942,

s OBDERED that Plenary Re+a11 Congumptlon LlCOnSL C—@og
issusd to mcrtnn Lenartowicz for premises 914.1. Olden Avenue, . Tren—
ton, bj thé Board of Commissioners of "the City of Trenton, be and the
same 1s hereby suspended for a period of twenty (20). days, commencing
March 4, 1942, at 2:00 &.M. and terminating March § 4 19&2, at 28 OO
A, M. ' ' : o ’

(Leh, &£ \g”uéu\w

’SSlOnLT
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