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STATE OF NEW JERSEY
DEPARTHENT OF ALCOHOLIC BEVERAGE CONTROL

744, Broad Street Newark, N, J.
BULLETIN NUMBER 91. : October 10, 1935,

1. APPELLATE DECISIONS -~ GRANGER vs. OAKLAND and BASSAU

ABBOTT D. GRANGER, )
Appellant,

-G -

MAYOR AND COUNCIL OF THE
BOROUGH OF CAKLAKD, BERGEN
COUNTY, NEW JERSEY, and
LOUIS BASSAD,

~— g S

Respondents )
(Case #1)
—————————————————————— ) ON APPEAL
| i [
ABBOTT D. GRANGER, ) CONCLUSIONS
Appellant,
-V8- )
MAYOR AND COUNCIL OF THE \
BOROUGH OF OAKLAND, BERGEN /
'COUNTY, NEW JERSEY, and )
LOUIS BASSAU, .
Respondents )
(Case #2) \
: /

George Ralph Hendrickson, Esq., #ttorney for Appellant.
Walter W. VWeber, &sq., Attorney for Respondent Issuing Authority.
Louis Bassau, flespondent, Pro Se.

BY THE COMMISSIONER:

These cases were tried together. The first is an
appeal from the issuance of a plenary retall consumption license
to respondent Bassau, for premises known as % Cozy Grove", on the
east side of Valley Road, in the Borough of Oakland, for the
period expiring June 30, 1935. The second is an appeal from
the rcnewal of the license for the period expiring June 80, 1936.

Since the license which is the subject matter of the
first case expired before the filing of the appeal and the issue
is moot, the appeal therein will be dismissed and will not be
considered further except as necessary te a decision in the secon
case.

Bassau had previously held a consumption license for
"Cozy Gprove®" until June 30, 1934. His application for rencwal of
that license was denied by the Borough of Oakland upon the ground
among others, that he had improperly conducted his -licenscd busi-
ness unde? his prior license. He appenled. The denial was
sustained. Bassau v. Oakland, Bulletin #57, Item #14.

In the latter part of May or early June, 1935, he filcd
a new zpplication for the balance of the license year expiring
June 30, 1935. appellant filed objections, a hcaring was hcld,
and, aftcr considceration, the Borough Council detcrmined that
Bassau had been sufficiently punished and, if given another oppor
tunity, would properly conduct his business. Accordingly, thc
application was grantcd. Hence thc appeal in Case #1, supra.

Within six days after that application was granted,
the licensce filed an application for the period expiring June
50, 1936, which was granted for the sume reasons covepr appellant's

renewed objection. Hence the appeal in Case #2. L e
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Appellant contends that the issuance of both of these
licenses wes crroncous because of the licensec'!s improper conduct
in the pest which led to the original denial of his application in
1934 and the affirmence on appeal as aforesaid.

The merc fact that a licensce has at one time improperly
conducted nis business does not necessarily disqualify him Corcver
from rcceiving a license unless the misconduct was so gross s to
invelve moral turpitude or demonstrate permanent unworthiness cver
to be entrusted with o license. The incidents which cousged the
original denial afioressid and upon which appcollant's opresent con-
tention 18 bosed foll far short of this. It there apjuhrb, passau v
QOakl=and, sunrs, thet Bussau employed his stupu mghter, aged 17, to
serve WLC 1075 that complaints nad been made of loud noises, ging-
ing, Y»l'LQS cnd sweering; thot sales had bcﬁn maode alter c”osing
hours end after his flrst license had expired That was suffi-
cient misconduct to justify the Mayor snd Council of Oukland in
refusing him a renewsl license., It is utterly insufficient to brond
him for life as on unworthy citizen or to effect a permenent dis-
qualiricetion. While it was wrong, it wes not moral turpiltude.
Whether he should now be entrusted witih a license depends largely
ori nis ettitude. Ho LF no longer receleitrent but repentant. I

nis »proves genuine and 15 Lacncu by good benevinr, there is no
reason why ¢ license mey not be granted. The local issuing cuthor-
ity is primarily cb“rgcu with passing upon the personal fitness of
applicents for retaill licenses. Fpﬁu ke v. Piscutawny, Bulletin
#85, Ttem #4, Tts deterwmination, 1f reror.ﬁlcg will ke suctoined
on cppecl. Moss and Convery v. Treaton, Bulletin #29, Item #1323
Orofino v. Miliburn, Bullctin #4a9 ITtem #15: Anthony v. Branch-

vi llo Bulletin #80, Itcem #9. The action nf the Borough Council
in chrivimg Bassau of a licensc for over cieven months and now
giving him g chance to show wiether he has learned anything is rca
sonable and practical. The licensce mishehuved. He was amp 1y pun-
isheds Justice has been done. HMercy is nom in order. ‘ i
no dbuse of discretion in giving him snother chence.

- Appellant also points to one other incident, occurring on
or about July 19, 1935 eftcr The apneal in Case #2 was fiied, to
demonstrate that the licensecce is unfit, viz., *hut on that dﬁy a

fight occurred in the liccnsed preomises. The testimony, however,
does not show that the licensee was involved in *hL fight or thut
the fighters obteincd any alceoholic beverages at the licenscd prem-—
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Appellant furtiher contonds that susnce of the li-
ccnse was erroncous because an existing 1i d place dirvectly
across the street from.res pondbaf Bﬂvsuu‘% place 1s adequeatc to sup-
nly the needs of the residents in the vicinity. The determination
of the number of licenscd premises te be peramitted in any given
vicinity is a matter confided to the gound discretion of the issu-
ing suthority. Kelish v. Linden, Bulletin #71, Item #l4; Counolly
v. Middletown, Bulletin #81, Item #11. Where, as here, an attack
is mede upon the exercise of the discretion of the municipal issu-
ing authority in the issuance of a license, the burden rests upon
appcllaent to prove an abuse of that discretion by clear snd con-
vincing ¢vidence. The proofs offercd in the instant case fall
short of sustsining this burden. All thot appcars is & mere differ-~
ence of opinion.  This is not sufficient. Xolish v. Linden, supras
Voos v. Union, Bulletin #73, Itcem #1.
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hppellant finally contends that the license for the cur-
rent period, Case #&2, was ilmpr~ pcrly issued because ‘he had filed
written obgectloq thereto und had not been given an opportunity to
be heard. ~

Section 23 of the Control Act provides that cvery appli-
cant for o license shall cause a Notice of Intention to make such
application to be published for two wecks successively in & news-
‘paper prlntga in the Fnglish lenguage, published and circulated in
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the municipality in which the licensed premises are located. The
Commissioner's "Revised Rules Applicable to all Municipal Retail
Licenses for Advertising 'Notice of Intention' to Apply for a
License", Bulletin #72, Item #2, further provides that "Each muni-
cipal clerk shall, immediately upon receipt of a written objection
duly signed by a bona fide objector, transmit forthwith to the is-
suing authority of the particular municipality said objection and
everything pertaining thereto, whereupon it shall become the imme-
diate duty of each issuing authority to afford a hearing to all
parties and immediately notify the applicant and the objector of
the date, hour and place therecf." The obvious purpose of both
the statute and the regulation is to provide persons objecting to
the issuance of a licensce with a fair opportunity to be heard.

The guestion to be decided 1s whether appellont was afforded such
an opportunity in fact. :

Appellant had filed written objections to the issuance
of the license to respondent Bassau for the period expiring
June 30, 1935, Case #1L. A full hearing was held on these objec-
ticns on June 5, 1935. Appellant appeared by counsel and produced
witnesses and evidence in opposition to the application. After
consideration the respondent issuing authority detcermined the
license should-be issued. Application for the current period came
before the issuing authority on June 18th. Appellant renewed his
objections in writing, which objections were identical with those
presented at the hearing held on June 5th. In view of this hearing
held less than two weeks before, the issuing authority held no fur-
ther hearing.

The omission to have a hearing on the same objections
previously presented was a technical violation of the State regu-
lations. But no harm was done to appellant. Actually, appellant
had been heard on his objections. He does not suggest that he could
have done more at a rechearing than he had already done. His objec-
tions and his evidence had been heard and fully considered by the
Borough Council less than two weeks before. The situation had not
changed. It would be sacrificing substance to form to decide that,
under such circumstances, the mere fact that no additional hearing
was held is, in and of itself, sufficient cause for reversing the
issuvance of the license. :

The action of respondent issuing authority is affirmed.-

D. FREDERICK BURNETT
Commissioner.

Dated: October 2, 1935,
MUNICIPAL ORDINANCES -~ EFFECT OF AMENDMENT OF SECTION 37 OF THE
CONTROL ACT.
October 2, 1935,
Mrs. #my E. Shinn,
Borough Clerk,
Red Bank, New Jersey.
Dear Madam:
I have beforc me the ordinance regulating the sale and

manufacture of alcoholic beverages within the Borough of Red Bank
and fixing penalties for violation thereof, passed by your Mayor
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and Council on December 3, 1934 pursuant to the Alcoholic
Beverage Control Act as amended and supplemented.

Section 20 prohibits the unlicensed manufacture,
sale, dlstribution, bettling, blending, rectifying, mixing,
processing, warchousing or transporting of any alcoholic
beverages. ©Section 21 prohibits the unlicenscd importing,
cwning, possessing, keeping or storing in Red Bank of al-
coholic bheverages with intent to manufacture, sell, distribute
or bottle without a license. Section 22 prohibits the owning,
possessing, keeping or storing in Red Bank of any implement
or paraphernalia for the manufacture, sale, distribution, bottling,
rectifying, blending, treating, fortifying, mixing, procegsing,
warehousing or transportation of alcoholic beverages with intent
to use the same in the processing, warehousing or transportation
of alcoholic beverages in violation of the ordinance. Hection )
23 prohibits the aiding or abetting of ot@ers in the mgnufgcﬁur%ng,
warehousing, or transportation of alcoholic beverages in violation
of the ordinance.

. The Alcoholic Beverage Control Act empowers the govern-
ing body of each municipality to make, enforce; amend and repea}
such ordinances as it may deem necessary to prevent the possesslion,
sale, distribution and transportation of alcoholic bevgrages with-
in its municipality in violation of the fAct. OSee Sectlop 37, as
amended June 8, 1935 by Chapter 257, P. L. 1935. Bulletin 835,
item 1, paragraph 14. The express power So conferred removes any
doubt as to the legal right of municipalities to enact prohibitory
ordinances; 1t expressly enables them to do so and to fix _
penalties for violation thereof. The question then resolves it-
self to the extent of the power conferred.

The statute says specifically that municipalities may
prevent unlawful possession, sale, distributlon and ?ransportatlon.
It may be argued, predicated upon 2 strict constrpctlop, that,
therefore, the vnlawful manufacturing, bottling, blending, recti-
fying, mixing,or processing of alcoholic bevergges or the unlaw--
ful owning, possessing, keeping or storing of dimplements or
paraphernalia for such garpose would remain, as heretofore, solely
5 violation of the #ct, outside of the jurisdiction of your local
magistrates and the legal scope of your local ordinancgg; If.‘
this were sound, it would mean that your ordinance, while vnlid
insofar as it prohibited unlawful possessionﬁ sele, distribution
and transportation, excceded its authority inh purporting to pro-
hibit the other unlawful acts which 1t secks to prevent. On the
other hand, spccific delegation of powers invariably will convey
also certain implied powers not specifically delegated. For ex-
ample, the power to prohibit carries with it the power to pcnalizes
if this were not true regulation would be uvnenforceable, lneffectivc
It is difficult to determine the extent to which these implied
powers go. Arguments not unreasonable have becn advanced holding
the wnlawful monufacturing, bottling, blending, rcctifying, mixing
or processing of alcoholic beverages, actions incidental to and
prohibited because designed to facilitate the unlawful possession,
sale, distribution or transportation, to fall within these implied
POWET S, v

The statute, however, does not make penalty clauses sub-
ject to the Commissioner's approval, which is required, zccording
to Section 37, only with respect to regulations of the conduct of
licensed businesscs and the nature and condition of licensed
premises, and according to Section £9, only with respect to con-
ditions imposed upon the issuance of licenses deened nscessary and
proper to accomplish the obiects of the Act. It is clear that
the provisions requiring thesc approvals do not contemvnlate the
adjudication of constitutional gquestions which are more properly
cognizable in our courts. The approval cr disapproval of your
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Sections 20 through 23 is therefore outside of my Jur“ﬂdlﬂ*Jon,
I hope when tesb=d by the courts that Lhey will be sustaincd.
Summary punishmcnt under such ordinances for violations triable
before local magistrates should go a long way in ailding enforce-
ment and producing more effective control.

There is another cuestion which occurs to me with

respect to these sections. At the time the ordinance was

adopted the statute did not confer specific authority to

enact such prohibitory ordinances and there was some doubt

that the pow r to do so existed., Consider then the question

as to whether or not these sccetions are validated by the cnabling

statutc subsequently enacted. If not, thelr recnactment is
necessary. As to this your Borough Attorney should advisc.

Very truly yours,
D. FREDERICK BURNETT

Commissioner

COURT DECISIONS - UNION COUNTY COMMON PLEAS -~ PLAINFIELD v,

PEREIRA

MUNICIPsL ORDINANCES —--REQUISITES AND VALIDITY --SCOPE aAND
CPERATION

The Commissioner is indebted to Honorable Edward .
A, McGrath, Presiding Judge of the Court of Common Pleas of
Union County for his conclusions recently rendered in
Plainfield vs. Pereira, a case of novel impression, recently
heard before him, involving the validity of Municipal
Ordinances affecting liguor control. Believing that it will
be of great help tec Municipalities in this State in their
effort to effect a proper liquor c0htrol it 1s reprintced
herewith: :

UNION COUNTY COURT OF. COMMON PLEAS

TREASURER OF THE CITY OF
PLAINFIELD,
Respondent,
ON REVIEW OF SUMMARY CONVICTION
VS, :

AERTES PEREIRA,
~ppellant.

N~ ~ p S—" N S

Ut

Decided veptcmber &, 1985

°

o

William Newcorn, Attorney for Bespondent.

- J. Leroy Jordan and Schneider & Schneider, uttjrpcyg
for Appellant.

EDWaARD A. McGRATH, J:

The appellant was arrested in the City of Plainfield

on May 6, 1935, charged with having in his possession an un-

registercd still, in violation of the laws of this State, and
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on this charge he was hcld for the action of the Grand Jury

and was subsequently indicted. On the sanme facts he wis also
charged with having violated the £3rd section of an Or-

dinance of the City of Plainfield entitled, "An Ordinance to
Regulate the Pale of Alecoholic Beverages in the City of
Pleinfield", in that the said #eries Pcreira did, on the 6th

day of May, 1935, have in his possession and under his control,
2 still and other paraphernalia adaptable for use in connection
thercwith, connected and in use for the manufacture of illicit
alcoholic beverages, at and on the prenises known as #1434
Willever Street, in said City, contrary to sald ordinance. On
this latter charge, in a sunmary proceeding brought by the
Treasurer of the City of Plainfield, under the City charter,

he was found guilty of violating the ordinance, and was sentenced
by the City Judge to serve sixty days in the County Jail as a
disorderly person. The record discloses that the appellant was
found in possession of a still in May 6, 1985 in operation, with
the gas burners 1it and the still working and connected. The
conviction recites that Pereira had in his posscssion and under
his control a still and other paraphernalia adaptable for use

in connection therewith and in use for the nanufacture of illicit
alcoholic beverages.

It is well settled that where the legislature has
delegated to a munilcipality the power to regulate intoxicating
liquor and the nunicipality in pursuance of such authority has
passed a proper ordinance, the nunicipality may punish viola-
tions of such crdinance by virtue of its general statutory
police power to pass ordinances for public peace and gcod or-
der. (Hdershoff vs. lreasurer of Beverly, 45 N.J. L., 288;
Howe vs. Plainfield, 37 N. J. L., 145; Staates vs. Washington,
44 N. J. L., 605) Without violating any constitutional prin-.
cinle the municipality, if authorized, nay inflict punishnent
for such violatilions in addition to the punishnent provided by
statute for the sanc act, notwithstanding that the legislature
nas nade the act a nisdeneanor. (Howe vs. Plainfield, 37
N, J. L. 145; <&Sridgeton vs. Zellers, 100 N. J. L., 33,
aff'd., 101 N. J. L., 204) Since such viclations are not in
their nature indictable offences, they nay be punished in
surmary proceedings. (State vs. Rodgers, 91 N. J. L., 212;
Caruso vs. Porter, 102 N. J. L., 71; Katz vs. Eldredge, 97
N, J. L., 157; explained in Katz vs. Eldredge, 98 N. J. L.,
125 and futwin vs. State, 97 N. J. L., 687; Stote, Klinges
vs. Common Pleas, & N. J, Wisc., 10845. ’

But before there can be an ordinance regulating
intoxicating liquor there niust be a statute authorizing such
‘ordinance, and the ordinance cannot be any broader than the
authority which supports it. (Schlachter vs. Stokes, 63 N.J.L.,
1%8; ©OState, Rossell vs. Garon, 50 N. J. L., 358; W.J. and
S.R.R. vs. Millville, 91 N, J.'L., 572) :

In this case the City rclies on the authority given
by its charter to enact ordinances to protect the pcace, health
and norals of the City, and on the provisions of the Home Rule
Act of 1917, giving municipalities power to cnact ordinances
to prevent vice, drunkenness and innorality, to preserve pub-
lic peace and good order. It is settled, however, that such
statutory powers <o not in thenselves give any authority to
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regulate or prohibit the traffic in i

(Schlachter vs. Stokes, 63 N. J. L., Salerno vs. Passaic,
gg N, J, L,, 87, arfrd, in 89 N, J, L, 370; see also W. J.
and S.R.R., 91 N. J. L., at 577) The rcgulation of intoxicating
liguor has always been dealt with in an exceptional way.
(Sa%erno vs. Passaic, 88 N, J, L., 87, aff'd. in 89 N, J. L.,
370)

[}

oxicating liquor.
5

The act in force at the tine of the alleged violation
wes the Alcoholic Beverage Control #ct, Chanter 436, P. L. 1968,
and its amendments and supplenents. This is & new and general

act, necessitated by the new situation created by the repeal of

the prohibition amendment and obviocusly designed to lay down a

new and general legislative policy with respect to the regulation
and control of intoxicating liquor. This act, so far as its
nrovisions stood at the time of the alleged violation, did not give
the City of Plainfield any power to pass an ordinance regulating
the possession of an unlicensed still or the illegal nanufacture of
liquor, but, on the contrary, such acts werc exprcssly required to
be punished as miscencanors in the State courts. :

: Scction 37 of the #ct, as amended by P. L, 1934, Chapter
85, on which thc ordinance is bascd, obviously gives no authority
to a municipality to punish for the possession of & still or the
nanufacture of illicit liquor by an unlicensed person. This
section was ancended in 1935, to give additional power to the ,
municipalities, but this amendment even if it applied to the facts
in this case, was not in effect at the time of appellant's alleged
offénce. ’

lioreover, if the City did have authority to pass an or-
dinance such as the one which thc defendant 1s alleged to have |
violated, the ordinance itself does not sustain the conviction.
The ordinance is an ordinance to regulate the sale of alcoholic
beverages in licensed places, and no mention is made of the
possecssion of an unlicensed still or the illegal nanufacture of
liquor, excent that in the penalty clouse it is provided aiong
other things that any person who shall own, possess, keep or store
in said City of Plainfield any implenment or paraphernalia. for the
nanufacture, sale, distribution, bottling, rectifying, blending,
trecating, fortifying, nixing, processing, warehousing or trans-
portation of alccholic beverages "in violation of this ordinance™,
shell be deemed and adjudged a disorderly person and punished by a
fine of not less than $50.00 and not nores than $200.00, or imprison-
nent for not less than thirty days and not npore than six nmonths, or -
both such fine and imprisonment, in the discretion of the court.
Obviously, the penalty clause cannot inpose a penalty for acts
which are not mentioned in tho body of the ordinance and which the
ordinance was not intended to regulate and does not regulate.

The conviction in this case is not supported by the
statutes nor-is 1t supported by the ordinance, and rust.be set
aside.
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d, APPLLLATE DnCISIONS - WaLKER v. VEEKONa

JAMES WALKER,

Appellant,

ON APPEAL

~VS— CONCLUSIONS

MAYOR AND COUNCIL OF THE
BORQUGH OF VERONA (ESSEX COUNTY),

D S P W N

Respondent

Saul and Joseph E. Cohn, Esgs., by Milton Lowenstein, Esq.,
Attorneys for Appellant.

Chester C. Beeckman, Esg., Attorney for Respondent.
BY THE COMMISSIONER:

This is an appeal from the denial of an application for
a plenary retail consumption license for premises located at #730
Bloomfield Avenue, Verona.

Respondent contends the application was properly denied
because the six plenary retall consumption licenses issued and out-
standing in the Borough of Verona are adequate to supply all rea-
sonable demands of the community, and that the issuance of any ad-
ditional licenses would be socially undegirsble, .

To crystallize this conclusion, respondent, after deny-
ing eppellant’s application, adopted a resolution limiting the num-
ber of plenary retaill consumption licenses to be issued to six.

;

Appcllant concedes that public necessity and convenicnce!
do. not requirce more than six consumption places in Verona but ar-:
gues (1) that he should have reccived onc of the six licenses is-,
sued, and (2) the limitatior as applied to his applicetion is un-+
reasonablc.

There werc eight plenory retail consumption licenscs is-
sucd in Verona for the license period expiring June 30th, 1935.

On Junc 25th, 1935 respondent mct for the purpose of issuing licen-
ses for the current period. Filve of the existing licensees ap- -
plied for renewals. Two additional applicaticns woere filed, one

by appellant, the other by one Whitrock. Both appellant and Whit-
rock werc new applicants but both were purchascrs of businesses of
prior licensess. Whitrock's application, together with the five
rcnewal applications, were grented. Consideration of appellant's
application was adjcurned for a weck for further investigation of
rumors which had come to respondent that apnellant was not the sole
person interested in the business te be conducted under the license
applied for by him. On July 2nd, 1935, at the¢ adjourned meceting,
respondent conceded that investigation disclosed these rumors to

be unfounded in fact, but nevertheless denied the application -for
the reason aforesaid. -

The mere fact that on June 25th, 1935 respondent issued
a license to Whitrock and adjourned consideration of appellant's
application is no indication that Whitrock vies improperly prefcrred
over appellant. It 1s not contended that Whitrock's application
was out of order or that he wzs not qualified both as to pcrson
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and place. There was no reason to postpone final action on his
application. The rumors that other persons would be interested in
appellant'!s business were, on the other hand, very properly the
cause for further investigation of his application, thus necessi<
tating a postponement. Appellant does not even suggest that the
postponcment was improper. . Hespondent was under no duty to witi-
hold action on the Whitrock application simply because final dis-
position of appellant's application was impractical and inexpedi-
ent at the time. The resulting situation is not cause for rever-
sal. : '

Appellont's second argument that the limitation as ap-
plied to him is unrcasonable rests upon the fact that he purchascd
a busincss which had been licensed for the perind expiring June
30th, 1935. That does make 1t hard for him. But not even licen-
sces have a right to renewals of thelr liccenses. Sec He Merritz,
Bulletin #61, Item #8. As the Commissioner there said:

"Licenses are good, ot the maximum, for the term of

one year only. ALl rights conferred by the license
cease upon its termination. Whilce e licensec who

hes lived up to the law and complied with all regquire-
ments ought, in fairness, t5 have first consideration
when ronewals arc determined, ncevertheless it is over-
stating the principle to conclude that he 1s therefore
tentitled' to o renewval, WNo one has a vested right to
a renewal. Vhether o renewal should be granted or not
is, likce the originel issuance of the license, a2 mat-
ter to be decided in the light of what is then deter-
mined os the best common interest of the public at
large.” '

A fortiori purchasers of licensed businesses, in the absence o
legislative acts, have n» such right. The hardship causcd by de-
nial of the privilege cennot override a reasonable cdjudication
that the issuance of a licensc would be socially undesirable,

The raction of respondent is affirmed.

. . /“f7/> —~—
S ' et
- { (,(,_,'(/\/1 4 / \){’M Z
Commissioner.

Datcd: October &,19Z5.

REFFRENDUM - SPECIAL @EETINGS OF #UNICIPAL GOVEHRNING BOARD --
WHIN PROFPER.

Qctover 4, 18585.

Douglas V =aitken Lbsy
Feinstein Building
Bridgeton -

e Jersey

FHERY PROPE: PLTTUTON FOR HeFuRENDUK UNDER CONTROL 40T Iy DULY
PILED 20Kk TH.N THINTY DAYS BRFORL DATE OF RBXT uiNBral LECTION
BUT THBRe ~1LL Bk RO REGULAR wbiTING OF TH: GOVirNING 30ARD OF
THE HDNICIPALITY ONTIL wITHIN THIRTY DAYS THiswOF IT wOULL Bl
EMINERTLY Falee AND PROPHA TO CALL & SPECIAL wifTING OF THE
GOVEANTNG 50&RD TO PHIT THE ADOPTION OF 4 hecOLUTION DIRECTING
THE COUNTY CLEa& ©T0 PAINT THL (UESTION UPON TEb OFFICIAL BALLOT
TO BE USLD IN oaID mONICTPALITY AT Tdi NEXT ENOUING GuNERAL
ELECTION ¢TCP JOUND POLICY KEGUIRES THAT EVBLY REASONABLY EFFORT
BE MADL TO A5CHATIN THE WILL OF THE ELECTORATL

DuPARTHMENT OF ALOCHOLIC BEVEnAGk CONTROL
D FREDARICK BUANETT COnISSIONER
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BUELLTTN NULBLE

6. SOLICITORS' PERMITS --MAY BE ISSUED TO MUNICIPAL TAX ASSESSOR --
THE REASON FOR THE RULES RE-STATED.

October 7, 1935.

COMUIISSIONER:

Quesfiﬂn has arisen whether or not a solicitor's
permit may be issued to a municipal tax assessor. He is not
within the strict wording of the Rule but may possibly be with-
in its spirit, because of his power to determine local

aluations. Please rule

ERWIN B. HOCK
EPUTY COMIISSIONER
Dear Mr. Hock:

Rule 8 of the Rules and Regulations governing
solicitorst permits reads: '

g, No Solicitor's Permit may be issued
to any member of a municipal governing body or
rmunicipal issuing authority or to any person
charged or entrusted with the cnforcement of the
laws concerning alcoholic beverages in any manner
whatsoever.!

The purpeose was to divorce the alcoholic beverage
industry, not only from the licensc issuing function and munici-
pal bodies having control of the industry, but also from any
person charged with the enforcement of the laws governing the
industry. The Rulc was designed to prevent salesnen of nmanu-
facturcrs and wholesalers fronm forcing sales upon the very
licensees to whom such salesnegn in their dual capacity as nunici-
pal officiale had granted the licenses or laid down local
rules governing then.

If a municipal tax asscessor is not a nmenber of
a municipal Governing Body or Issuing authority, his official
duties in no wise concern or relatec to alcoholic beverage
control.

: It is true that a tax assessor night nisuse his
power but there is no such presumption. Such misuse is renote
and indirect and cuite different from the immediate and almost
~inevitable abuse cof power when any nan attenpts to serve two
nasters. The known frailty of human naturce requires a rule
that when there is 2 COlllg'Qn between duty and self-interest,
self-interest shall be barrea. That is the rcason why aalesmen
who, as nunicipal officials, issue licenses and sit in judgnent
upon licenscs and are specifically charged with control of the
liquor traffic, cannot get uOllCltOT' pernits. ‘

a tax assessor 1s under no such duty. Since there
is no such collision, there 1s no disqualification. :

I see no reason to expand the rule at the present
tine. ’ .

-y o

D. rRuelfcICK Uil L

Comnissioner
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7. REH AFING - NOT PERMISSIBLE AWTEh DENIAL OF APPLICATION FOR A

~ October 7, 1935,

Mr. Otto E. Braun,
City Clerk,
Camden, New Jersey.

Deaf Sire

I have before me the rosolutlon passed by your Board of Commis-
sioners on Deptembur dG, 1935, in which a previous resolution of
September 1£, 1935 denying a plenary retail consumption license
to Albert Eckerle, 2277 South Peventh Street, Camden, was re-
considered and rescinded and the plenary re tajl consumption
license was thereupon granted.

Such rceconsideration was held invalid and not within the juris-
diction of thc Board of Commissioners in Plager vs. Atlantic

City, Bulletin 80, item 11, bocausc the law is settled that the
right of a deliberative body to reconsider its action in a matter
of a judicial or quasi judicial character ceases when a final
determination has been reached. OSec also Gulnan vs. Beoard of
Chosen Frecholders, 74 N. J. L. 543, (B. & A. 1906), and re
Hendrickson, Bulletin 47, item 10. In the latter case, the
Commissioner .ruled that no rehearing may bce granted by a municipal
issuing authority after it had denied an application for a license,
and that the sole method of review provided by the Act from such 2
denial was by appeal to the Commissioner, pursuant to Section 19.

The issuence of this particular license may be ultimately justified
by the facts of the situation but your Beoard of Commissioners

having once adjudicated upon the question, no 1ongex had Jjurisdiction
to deedide it.

The license, therefore, is void and of no effect. I cOrdially
suggest that it be cancelled at once as inadvertently issued and that
his application be formally denied, not on Tae merits, but as not
within the jurisdiction of the Bourd

Albert Eckerle's proper course is to °ppc‘l to me from the denial
of his application.

For the convenience of Mr. Bckerle, herewith is 2 copy of the
Rules Governing Appceals which you may give him. :

The procedure on appeal may, if it meets with thé approval of
your Board, follow that outlined in Mayrer vs. Sussex, Bullctin
82, item 11, which dcalt with an analogous situation.

Very truly yours,
D. FREDERICK BURNETT
Commissioner
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8.

SOLICITOR'S PERMIT -- BREWERY EMPLOYEE WHOSE SCLE ACTIVITY
IS COLLECTION OF ACCOUNTS AND WHO DOES NOT SELL OR SOLICIT
"SALE OF ALCOHOLIC BEVERAGES DOES NOT REQUIRE SOLICITOR'S
PERMIT AND THEREFORE DOES NOT COME WITHIN THE KULES AND
REGULATIONS GOVERNING THE ISSUANCE OF SUCH PERMITS --SUCH
EMPLOYMENT OF MEMBERS OF MUNICIPAL GOVERNING BODIES, WHILE
NOT LOOKED ON WITH FAVOR, IS, NEVERTHELESS, NOT PROHIBITED.

Dear Commissioners:

I am a member of the Governing Body of the

Borough of North Arlington. I was formerly employed by the
Camden Brewery in the capacity of salesman. Through your
recent rulings, I have been notified by the Camden Brewery
that they have dispensed with my services as solicitor but
that they would like to retain my services strictly for

the purpose of making collections. On that basis I cannot
solicit any orders whatsoever. :

forth Arlington is governed by a Mayor and
six Councilmen, of which I am one. We have a license
committee composed of three Councilmen which investigates
applications for liquor licenses. I am not a member of
the license committee. All of our committeecs have three
Councilmen serving so that I alone without the vote of
at least one more Councilman on any commitee could accomplish
nothing.

I might also state that if I am permitted to re-
main in the employ of the Camden Prewery I will be paid on a
salary basis. The amount of money which I collect will have
no bearing on my salary.

In addition, I also desire to bring to your
attention that I shell not collect in the Borough of North
Arlington. My entire activity will take pldco outside the
Borough limits,

Trusting that you can see your way clear to grant
me permission to remain in the employ of Camden Brewery under
these conditions, I an,

Very truly yours,

JOHN D. REECE

SepL mber £1, 1935.

John D. Heece, &sq.,
North Arlington,
New Jersey.

Dear Sir:

Under P. L. 1035, c. 256, individuals, cxcept
llconsees themselves 1nd employees OL retall licensees in
connection with their licenscd businesses, may not sell
or solicit the sale of any alcoholic bbvcraoe< without
solicitors! permits. The Commissioner's rules and regu-
lations governing the issuance of solicitors' permlts provide
thats v
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MNo solicitor's permit may be issued to any nemnber

of a municipal governing body or any issuing authority

or to any person charged or entrusted with the enforce-
nent of the laws concerning alcoholic beverages in any

nanner whatsoever." Bulle tin #81. Iten #2, :

The object of thc rule was to break up unholy
alliances with the alcoholic beverage industry by thoso charged
with the enforcement of the laws governing the same.  The
statutory provision and the rule Dursuant thereto apply only
to solicitors! permits. They have no application where the en-
ployee does not scll or solicit the sale of alcoholic beverages.

Consequently a brewery employee, whosc sole activity
consists of collection and who does not sell or solicit the sale
of alccholic beverages, does not cone within the prohibition.
Although such ompJovment ig not prohibited, it is not looked
upon with favor by the uﬁmr1531c ¢r because of the evident
dangers of abuse and subterfuge. Cf.Bulletin#84, Item #17.

Very truly yours,
D. FREDERICK BURNETT
Commissioner

By: Nathan L. Jacobs
Chief Deputy Commissioner
and Counsel

SOLICITOR'S PERIIT - BREVERY LXPLOYEE '
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' SURRGHDERID FOR Coli

October 3, 1935.
My dear Mr. Burnetts

oo merbe: I represe ent the Borough of Hasbrouck H@ights.
?u nenbers of the Borough pogncllq were engaged as en-
ployees in concerns holding licenses fron your Departnment.
Both tendered thcll rosignations as meabors of tho Council,
on the advice of their o”pIOyozs, considering thenseclves

affected by the recent rcegulaticn of your Department.

During the Sunner vacation there wes neve
any quorunl to act on the resignations and the natter NJS
forced to lay until recently. The Mayor and Council was then
confronted with the situation when it had vencing beforc it
two Ordinances to cuthorize the igsuance of Bornds, under the
new Bond Act. This act provided that there rmet be an affirna-
tive vote of two-thirds cf the Mayvor and Council and the Bond-
ing abtorneys rulced that this rguulr‘d the vote ol five
Counciluen. If the resignation oP both Councilmen were ac-
cepted, there would cnly be four Councilien rcmaining. The
Council at that tiue was not in a position to 2gree on suc-
cessors to the resigning menbers, if the resignations were
acted upon.

P4
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Councilman Chamberlin, one of the resigning members
was employed by a Hackensack concer, and it was my opinicn that
he came directly within the terms of your Rule. Councilman Julie
was employed by a Jersey City hrewery concern, primarily in the
capacity of a collector, and it was my thought that he was not
affected by your Rule. I, therefore, advised the Mayor and Council
to accept Councilman vhamber;ln's resignation and advised Council-
man Julie to withdraw his resignation pending & determination by
you as to whether or not his case was embraced within the pro-
visions of your Rule. I considered that before any final action
was taken, Councilman Julie would be entitled to be heard by you
on the question involved. He has two more years to serve as a
member of the Council, and I think it is the decision of his
colleagues to have him continue as a member of their Body, if the
same can be done, without affecting his employment. Naturally,
I do not desire any action on our part in anywise to injure his
.standing with his employer, or to affect his position there.

I am writing you at this time to ask for an appoint-
ment when I could sce you to present to you the version of the Mayo:
and Council in respect to Councilman Julie's status and at the
same time I could obtain your opinion as to whethe“ he is barred
under your regulation.

Very truly yours,
RALPH W. CHANDLESS
Borough Attorney.

October 9, 1935.

Ralph W. Chandless, sq.,
Hackensack, N, J,

Dear Sir:-
I have considered your letter of October 34.

There is nothing in the Control Act nor in the present
regulations of this Pepartment which prohibits breweries from em-
ploying members of municipal governing bodies. The rules governing
solicitors' permits, however, prohibit the issuance of such permits
to such employees. In Bulletin #91, Item #8, a copy of which is
enclosed, the Commissioner rulcd that a brewery employee whose sole
activity consists of collection and who does not sell or solicit
the sale of alcoholic beverages doeg not rgqulre a solicitor's per-
mit. DNot being the holder of such permit, he is not controlled by
the rules governing their issuance. The danger of abuse, however,

_ inherent in such employment, is evident and it may ultimately be
necessary to consider the promulgation of additional restrictive
regulations. In the meantime, the operation of the present regu-
lations will be carefully observed.

OQur records disclosc that Howard A. Julic obtained
solicitor's permit #1359 under date of August 24, 1935, upon
certification that he had filed with the Borouoa Clerk of Has~
brouck Heights his resignation as Counc1lman thereof There is
no prohibition against the W1thdrlwal of Mr. dJulie's resignation,
which had not been accepted, and his continuance as Councilman,
provided he forthwith surrendura his solicitor's permit for
cancellation and provided further that he does not, at any time,
solicit the sale of or sell alcoholic beverages on behalf of his
brewery employer, either in his capacity asg brewery collector or
otherwise. This latter condition must be strictly conmplied with
at all times and violation thercof constltutc a criminzl offense
under P.L. 1935, c. 256.

Very truly yours,
D. FREDERICK BURNETT
Commissioner

By: Nathan L. Jacobs,
Chief Devnuty Cormisgsioner

A Mesaanm AT
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10. LICENSES -~ AUTOMATIC SUSPENSION -~ WHEN LIFTED BY COMMISSIONER
FOR SPECIAL CAUSE SHOWN.

Octobcr 8, 1985,

Williom J. Egan, Esq.,
Newark, N. J.

Deor Sire

The petition filed on bchelf of James Sadanokis,
of #66 Liberty Street, Newark, has been duly considered.

The petition alleges that: the petitioner 1s the
holder of a plenary retail consunption licensce for premises
located ot #B55 Vincent Street, Nework; on August 6, 1935

ctitioner's wife, in his absence, permitted Mrs. Breede,

1 alien and petitioner's sister, to tend bary; petitioner was
arrested and admitted that Mrs. reede was thce owner of the
business conducted undcer the license; petitioner was adjudged
guilty of having v1olatou the Contr ol Act and was fiped $100.00
in the Newark Pollcg ourty Mrs. Breede was not the ownor of
the licensed business but ha@ rerely loaned petitioner the
noncy pald for the license fees; the adnission to the contrary
was the result of petitioner's confusion and his inability to
understand the gquestions propoundeds petitionor is desilrous
of selling his busincss to Jurgls Jadelis of #£39 Eln Strect,
Newark, who presently holds a license issued by the Muﬂlclpal
Board oi Alcoholic Beverage Control of Newerk and prays that
the automatic statutcry suspension, resulting from the afore-
said conviction, be lifted in order to permit the sale of the
licensed busincss. The petition bears the consent of the
Municipal Board of Alcoholic Dcvorbgu Control of Newark to
the temporary 1ifting of the suspcension.

Undgf the provisions of section 82 of thce Control
Act (P.L. 1935, c. £54), the license held by petitioner was
automatically guopended for the balance of its term upon his
conviction for violation of the Act. The Act permits the
Cormzissioner to 1ift the suspension in his discretion and for
goot cause shown. ©Sce Bulletin #84, Iten #1. This power will
be sparingly ex or01oed and in case of najor violation, such as
the manufacturc and sale of bootlcg liquor, the automatic sus-
pensiocn will invariably be contlnubd

In the instant casc, however, there is nothing to
indicate that the petitioner was 2 ,Mnton wrangdoer or thet the
violotion was intentional. The wunlclpul 15;u1ug authority,
which is pri"arily churged with the supervision of the licensec
and the licensed business, is apparently ,a+isfi'd thot the
other penaltilies imposed by law are sufficient to nect the situ-
atlon and has consented to a lifting cf thce suspensicn. In
addition, the licensce will not continue in busincss and the
lifting of the suspension 1s requested for the sole purpose of
enabling & transfer of the licensc to another licensee in
accordance with law.

In the light of all of the forcgoing, an order
lifting the suspension will be enterced in the event that the
license ig transferred by the Municipal Soard of Alcoholic
Buverage Control of Newark to the pros spective pufch“'pr after
compliaonce with the provisions of sccetion 28 of the Control
Act and proof thcrcof is duly submitted to the Commissioncr.
Pending such transfer and entry of such order, the suspension
will contirmue in fuli force.

Very truly yours
D F?EDEkICK BUhNhTT
Cormissioner

Bys Nathan L. Jacobs

Chief Deputy Counissioner
and Colnsel
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11. APPELLATE DECISIONS - GREAT NOTCH VILLA vs. CLIFTON _ S

Great Notch Villa, )
a corporation, )
Appellant, \
/

~US - On Appeal

) CONCLUSIONS
Mayor and City Council of the
City of Clifton, )

Respondent.)

Harold Sokobin, Esg., for Pelenfriend, Sokobin & Duff, Esgs.,
Attorneys for Ureat Notch Villa

John C. Barbour, Esq., Attorney for Mayor and City Council of the
Clty of Clifton

Mortiner J. Shapiro, bsq. , Attorney for Departnent of Alcoholic
Beverage Control

BY THE COMMISSIONER:

This is5 an appeecl frona an order entered by respondent
aftch hearing duly held, zdjudging the appellant guilty of possess-
ing 1llicit beverages and suspending its license for prenises
located at#38 Vallcy Recad, Clifton, for 2 period of twelve (12)
days.

At the hearing on appeal, investigators of the Depart-
nent testified that on July 3, 1935, th<y 1nspec+ed the licensed
prenises; that during their 1nvcst¢g“tlon they discovered in a roor
which had been locked, a funnel, caps, internal revenue stamps, anc
a whiskey bottle, Oartly filled Wlth wine, which was capped uﬂd
bore a label reading "Penn State Prand - Whiskey a Blend". 1In
addition, they took possession of 2 bottle bearing the label
naxx*Blended Scots Whisky - Haig & Haig - 86.8 proof" for pur-
poses of analycsis. The analysis by the Departoent's chemist of the
contents of this bottle disclosed that its propertics varied con-
siderably from the properties of an adnittedly genuine bottle of
Five Star Haig & Haig Blended Scots Whisky. The counparative analy-
sis is as follows:

Bottle scized _ ‘ Adpittedly

at Licensed premises - Zenuine bottle
Proof - 84.70 Proof - 86.8
Alcohol by Volume-42.35% Alcchol by Volune-43.8%
Alcohol by Weight-35.46% Alcohol by Weight-36.77%
Specific Gravity 0.9481 opecific Gravity - 0.9456
Acidity Total 1.70 grans Acidity Total -14.6 grans
Acidity Volatile 1.42 i Acidity Volatile - 8.94 n
Acidity Fixed 0.28 m Acidity Fixed - 5,66 "
Esters 4.55 n Esters -20.3 f

Aldehyde 2.36 fi Aldehyde - B.75 it



BULLETIN NUMBER 91. | Sheet -7

Furfural - 0.71 grans Furfural . - 1.7% graus
Fuscl 0il -14.5 " Fusel 01l -46.0 n
Extract 59.5 " Extract 159.0 i
sugars : -None Sugars - None
Color - All artificial Coloring- About 95% artificial
Tanning in terns, Tannins in terns

of tannic acid -None of tannic acid- 11.5
Flavor -Scotch Flavor - Scotch

The nateriality of such evidence of comparative
analysis is clearly recognized in the reccent case of People ex
rel. Yates vs. Mulrooney, 281 N. Y. Supp. 216 (1935), where the
court sailds

e nay assune that there is unifornity in the
sanc..blend of whiskey, and thc fact that the contents
of these open bottles differed sc materially from that
in the sealed contalner is some evidence that it had
been diluted and that the liquor offcred for sale was
not kept in the same original container in which it
was received by the retailer.m

The licensee denies that it ever possessed any illicit
beverages and its President and a bartender enployed by it testi-
fied in support of such denial. The bartender testified that he
had placed the wine in the whiskey bottle for his own personal con-
sunption. Neither witness, however, could explain the presence
of the internal revenue stanps and the paraphernalia described
above, nor was any evidence introduced on bechalf of the licensce
with respect to the Halg & Holg Scots whisky.'

Fron 2ll of the foregoing it seems clear that respon-
dent's finding that illicit beverages were possessed on the
licensed preniscs was not unreasonable. It may be that neither
appellant's President nor any other officer knew of the violation.
"Such lack of knowledge, however, would be no defense since the
appellant corporation must be held responsible for what transpires
at the licensed premises. Any other conclusion would pernlt ready
circunvention of the #ct. Cf. Riewerts vs. Englewood, Bulletin
#60, Item #9.

appellant contends that since the formal charges
preferred against it by the respondent referrcd solely to the
bottle partly filled with wine, the other evidence of unlawful
~alcoholic beverage activity was improperly received and cannot
be invoked to sustaln the suspension of the liccnse. This con-
tention is without nerit. All of the cvidence rcelated above
tends to support the formal charge that the alcoholic beverage
contained in the whiskey bottle labeled "Penn State Brand" was
illicit. Furthernore, appellant had full opportunity to be
heard, not only before the respondent, but also at the hearing
de novo before the Comniissioner and at a supplemental hearing
“held thereafter at appellant's request. At the supplemental
hearing, appellant intreducsino testinony, even though it had
been acquainted pricr thereto with the nature of the foregoing
evidence. ‘Under these circuustances, it cannot be said that
appellant was in anywise prejudiced by the fact that the
fornal charges did not refer to all of the illicit beverages
found on the licensed prenises.

The action of respondent is affirmed.

J "D, "FREDERICK BURKETT

Dated: October 10, 1935, - Cormiissioner

.
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12. SCHEDULE OF FEES
FOR LISTS OF HOLDERS OF 1955-36 MUNICIPAL:
LLCOHOLIC BEVERAGE LICENSES ISSUED IN THE
STATE OF NEW JERSEY

For supplying entire 1list comprising the names and addresses

of approximately 10,920 licenseess _ $25.00
For supplying Ccunty lists:
Schedule

Counties No. Licenses of Fees
Atlantic 523 $3.00
Bergen 1,087 7.50
Burlington 202 1.00
Canden 509 3.00
Cape Moy 135 1.00
Cummherland 114 1.00
Esscx 1,735 10.00
Glouccster 124 1.00
Hudson 1,916 10.00
Hunterdon 62 1.00
Mercer bee 3.00
Middlesex 615 : : 3.00
Monrniouth 573 3.00
Morris 395 £.00
Ocean 164 : 1.00
Passaic 1,012 7.50
Salen 57 1.00
Sonerset 191 1.00
Sussex 127 1.00
Union 751 5.00
Warren 148 1.00

Nanes and addresses of license holders are arranged according to
counties and the nunicipalities within each county and are classi-
ficd as to type of licensc held,

Licenses are recordcd daily as reported by the issuing authorities.
Thercfore, the total number of licensees, as shown, are subject to
change as of the date the 1list 1s issued.

Octoher 1, 1935,
I respectfully recomnend this schedule.

ERWIN B. HOCK
Deputy Comnissioner

Approved

D. FREDERICK BURNETT
Comnmissioner

| 13. HMUNICIPAL ORDINANCES - REGULATIONS STOPPING HUSIC &ND DaNCING IN
RESIDENTIAL DISTRICTS BEFORE THE KEGULaR CLOSING HOUR APPROVED,

Octoher 8, 1935.
Edwin G. C. Bleakley, Esq.,
City Counsel,
Canden, New Jersey.
Dear Sir:

I have before ne the proposed ordinance to ancend the ordinance to
fix license fees, to regulate the sale and distribution of alco-~
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holic beverages and to provide penalties for violation thereof,
adopted December 27, 1934, as anended June 27, 1935, by adding
thercto Scetion 19 reading:

WSECTION 19. Any licensce hereunder operating
a saloon in which music or other entertainment is pro--
vided to the patrons thereof shall bhe designated as a
cabaret saloon. It shall be unlawful for any such
cabarct saloon to operate by providing rusic or other
similar entertainment on Sunday, the first day of the
week, or after 12.30 A.M. of any other day of the week,
in a r@sidentiﬁl district.

A residential district hereunder shall be deened
and construed to be any city squarce or block on toth sides of
which the majority in nunmber of the buildings located in such
city block or sguare ¢ re used, occupicd or adapted for or to
residential purposcs.

In effect, the proposed ordinance will reguire that in residential
dlStTlCtn, as defined, rtusic and sinilar antertainm@nt nust cease
at twelve otclock nidnight on Saturday night and at 19'50 8. I
a1 other week days, and none 1s to be pg?ﬂllt“d on undaye. It is
entirely reasonable to reguire that nusic and entertainment cease
at an hour earlier than that fixed for stopping sales or closing
licensed prenises and to distinguish residential districts fron
others. The regulation will therefore be approved,

The scope and extent of approvals by the Comuissioner of local
regulations and their TGVLLN should an appeal be taken fron
their apnlication in given instances, are governed by the
principles set forth in Bulletin 43, iten 12 and ﬁulletln &4,

l1ten 5.

Very truly yours,

\\r'/’ //‘Z '
;;féf;\ {145 /“52%J~ 4 &)ﬁé%bf

Cormissioner

New Jersey State Library



