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1. RECENT LEGISTATION - CLUB LICENSES ISSUABI,E TO CONSTITUENT
CHAPTER OR MEMBER CLUB OF A NATIONAI, OR STATE ORDER, ORGAN-
TZATTON OR ASSOCIATTON NO?WITHSTANDING MI'NICIPATTTY IS ODRYi'
BY REFERENDUIT{. (N.ir.S.A. 33:1-116.1, 46.2 e 46.31 .

palities, (which are '

chapter 365 of the Laws of 1983 (approved October 13, 1993)
arnended N.J.S.A. 33:l-46.1 through 46.3 to expand the exception to
the -prohiEft$-n on the issuance 6f retail liclnses in ndry; nunici-

Chapter 365 of the

Palities, (which are 'dryr by reason of negative referendl hetd
Pursuant to N.J.S.A. 33:l-45 or 33:1-46), to also permit club I, to also permit club lj.censesto be i s s ued_T6-Eny constituent unit, chartered o'r ott;tfrE ---
duly enfranchised chapter or member club of a national or stateorder, organization or association ... which is in possession of
a 

. 
suitable- plemises. i Prior to the amendment, the exception per-

mitted a club license to be issued only to a bona fide golf andcountry club, incorporated not for pecuniary gain.

The statute, as anended, non reads as follows:

N.J.S.A.33!l-a5.1

ft ahall be llwful for the governing borrat or body of anyDuniclprllty ln uhich a referendrln hcs b6cn held pureuant to theprovieiona of i.S. 33!l-{5 or R.S..33:l-{6, rherein r najolity ofthe lcgal votela of Baial Dunieiprllty votei .No,. to tasie a ilullicense !s defineat in and regulited 6y aubsecti6n 5 of n.S. :iif-tZ,to any coDstl.tuent unLt, chaitereat or- otheruise Aufy enfrancfr:.i-a-- 'cDapter o! nenber club of a natloDll or atate order, organlzatlonor aaaoclltion, or to ! bona fide golf lndl country i!.ut-tn eatanuDiclpality, lncorporrted not for-pecunlary Eatnl rnd vhl.ch is Lnposaeaalon of r auitabl,e prcelaes and to adopt rD enrblingordinance therefo!.

N.J.S.A. 33:I-16.2

,The director Day, Eubject to rule! and lcalulltiona, irrueapecr.l per&lta to r conatltuent unit, chaltereal or othetrlae dulyenfranehiEed chapter or nenber club oi ! nationrl or ltate ordcrr'organlzation or aesociation, or to ! boDa fide Eolf enat countrvclub ln the event thlt th. sald nuntcipaltty lai fattea oineglecteal to aalopt !n enlbll,ng ordlnenie as-aforeaatd, oi has
l.1l:,1_?: neglecteal to properly lct upon an lpplicltion by ,uch
a. conatltucnt unlt, chartered or otherwlse duly eDfrrnchllcalcnaptel ol tlelrDer club or a bona flde golf and country club fora club llcenee, as aforeaaiit, tbe fee ior the aane ,hiU bcdeterninaal tD erch caae by the director lnat ahall Dot br lclattor nore than the fec provided for by sub3€ctl,oD 5 of n.g.33rl:-12-
X.J.S.t.33:l-15.3

f,othiDg Ln thl! rct rhall be deeDea! to linlt or Doaufy rny
Pouers othefflre grlDtcal by lar to th. dl.rcctor.

l.l
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2. AJIIENDI{ENTS TO RIGUI"ATIONS - REGULATION OF WHOLESALER
CREDIT [N.J.A.c. l3z2-?.10(b)4 AND !.'.1!!.'1! L3r2-24.41 -pnoHrgrtED-pRbmTrONS (N.J.A.C. 13:EJ6T - rExTS oi
A.Ii{ENDED REGUI,ATIONS

a) N.J.A.C. 13z2-24.4. Regulation of wholesaler credit. has
been 

- 
arnendFT6lErmit nrail serviie of a NotLce of obrigation and toprovide for a transfer of delinquency status of a license to atransferee of that license. At the same ti.me N.J.A.C. \3:2-7.10 rras

amended to delete subsection (a!4, which hatt rEFTE?[a uritten
statement' under oath, be furnished by the traniferor and transfereeln a person-to-person transfer, regarding obligations out of theproceeds of the transfer. Such stiterneni is no longer regu j.reil.
The amendments I proposal appeared in the September lg, l9g3 New
JerFey Rggister [15 N.J.R. 1557 (at I . Following the reguisiticornnrentperlocr, the anenclments nere adopted, with ninor changes frorn theproposal, and becarne effective November 21 . 1983, upon publicationin the New tersey Reqister [15 N.J.R. 1945(b]1.

The full texts of N.,'.A.C. l3t2-7.10 and !322-24.4, as anended,are as follows:

ll,rt.A.C, 13:2-7.10 Dc|rllng nor ,cguira6 i acraoni

:*Il+^ ii"!i:it3 t;:.,::,1;;o.if ,::r:;'::::#,i::.i3..pprove thc .pptlcrtion, but t;lr u ;; ;"t-;;i;;;; iie Lrrur-_.uthorlty fadi the .luty of Dlting r tr,"rouir,-iiiiiiis;ii";-;;.i:"oYD iDltiltivc.

_--.. (b, xo-applicltioD ,hall b. lpprov.d unl.3, thc larul,Dq.utnority .ffirD.rtvcly ttDatr .Ddr ;lduc.! to,.l"i,iiiii-Glii,
l. the ru.bnitt.d rpplicatlo, ,orD fu c6Dlat.th rll sarpccta-r- anat

2. th. .pplic.nt ir qlrttti.d to b. ltc.tlrcdrccora[Dg to rll alaDduda ertebffihca---Dy Tltte 33 of tbc ltev itara.y atatutcr.r.EuI!tlon. proInutg.tad trreriunaii ii-ven.. p€ttlncnt locll otdlltlncca ena eoaafiiLrcoDrlat€nt elth lttla 33, lnd
3. lhc.lpplicant ha! dllclorad aDal th. luthorttyr.vlewcd thc .ourcc of lll furdt. u;.4-i;- ;,Irutch.ac of thr lj.cen.a rad tic tlccnrid ----

burinc.E .rd .ll .dititlon!l rfnanciig-JitrfrrcOlD contr.ctloh uitb th. ttc.rr.Gd furfricii]--"--
-... (cl_fh. lrrulng .uthottty rhlll Dot itia.pptov. thc appltc.troD

Eil$i"i:ii: ii;ii::t: :t!,.ii'i::* il":"*;i;lji{.!;.i::!$:;,,i:'
::::.tl? lt9.d not b€ of tbc cvidenttlty-or- trrir typc 

-ini-iii-iurccn 
or:::T:::l'i's. tb.t tb. rppl tcltton _rrr"irc x-ifl,oi,Ii iiiiri"i.i. ,ru,Enr .pprlcrnt. In cv.ry lctloD.advcrae to aay- appttceni -or-Ji:..aor,

Err rrrurng authorlty ah.ll rtrtc thc r.r.otr!- thi;.forc. -- --.

-_-__jd, Il th. ev.nt Do.ctloD l. trt.n oa.D lppllc.tton tor:::l:I::,.f . rtccnse vlthth Go-.rry. of tr,. o.t..Li-iiiiii ii.ta.
:"."i}"$:':;il:.:i3itil'"::I #i:.i:'""*"itt'-tt'"-iii.iioi

ii.Ti'il!il',1!ili: i!'1.!1i:'ov.,r't,!'
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I.J.A.C. t3:2-24.1 t. gutltioD o! rhot.r.l., clcatit

(a, Crcallt.tclns ert.blishcat by rn iDdivtdull vholcaalcr .hrttbc offctcd

aDd to the r.talla! ehicb

_-,- f: .lhg r.riDuD Fllod for uhtch credl.t lly bc GrtcDdcat tnr.lc- laOe to !ct.ll.!! ir 30 drys fro|' thc d!t; of ateliv.ry iD thec... of .ll r.l.r ol lny t5pc of-.lcohottc b.";;.;;.----'--' '

(bl lD thc av.nt thlt r yhotca.lcr ha! Dot lcccivcd plyDGDt lntccord.ncc ettlr the tcrb. of..lG.s.ct forth up"n-ii-intiiiir.fd.llv.ry Lnvolce purrulnt to f,.J.A.C. 13:2-39.1;';;.;-;;i;;;i.,.n.rr, p€raor[lly or Dy fltlt clarr.ull, !a!va I .Itotic. of ObJ.ig.-tlon_ upor lny auch deflultlng !.trilGr or ttr cnploycc viihtnlnree -Dulth.rr aLya lft€r th. oblig.tlon la duc. - Eclvlcr rhltl bealccned cotrplctc on .!hc r.coDd bu.i;.rs d.y foffoylae tt"-aiii-"r..1:.fir9 or uh.n FraoDal aat-vlctr la !rcle.-

.-.1. A .notlc. of ObtlgrttoD. .h.tl inforD tb. !.t.it.! thYrr.ttrg ot a.bount dua, thc alata daliDquaDcy occurrcd, tbe conac_qucnces 
-of. ron-pr)ancnt lDd that, !n t[c evint that tie craii'-i,sraputco, rrrnecu.lte ylittcn Dotlcc ahall ba ,ivcD to thr Dlvl.lroDof alcohol.ic B€vcllge coritrot by th. rctlilc;;tricr,-"iii iiiii.t".tavtee Pulauant to (fl bclou.

DC offcrcat cqu.lly to th€ .ntllc reiltl tr.dc unfirr aii_iiilntc.tDa to lnalivtdu!:. r.taLl accountt r!! iuGtifi.rt r,w +r- er---_EBrd- Eo rrorvloutl r.rall accouDtt .r. juatitted by tbc finlncialoa crcallt hlatory or sirk of tbc p.rttcuira rccouotl.

-. (c) t.vho].sllct- vhlch hlr corlplLcd rlth tha provlalona of (b
!?9yl lnfttr--ol.se tbirdt bu5in..s ahy therGlfter, c.ur. . $1rt.n

provlalona of (bt
aDov€ .trll,f, on tbe tbirdl busin.as ally thera! ft€!, - caura a ulirr.nerccEroDlc -Xoticc ot Datingucncy. to be trlnEhittaCI to all uholc_Brl.rs o-t llcoholic beveregdc ah;.ett to i"iaiiiii-fa-trri" i1....Do ro rDe r.tar.lar yhich ir th. rubj€ct of th€ trotlcc. Ihar.talrar yDrch it th. lubj€ct of th€ trotlcc. tha-Notrca.of Dc-llngucnclr. rhalt contain the Stata ltccnse nulbe! ofthe arcllnqurnt tiicnrci, the .rount aue ina-irrj-aitc-iiit"iG.

..._,-l:,_l -'Xoticc of D€lihgurncy. .hrll not tre tr.n.rrjttedt by lnyrnorelaler yDich hta lcccivad loticc tblt tha r€tAjlat di.put;5 tneexi-tcncc of an obllErtioD.

2: .Ary tbolairl.r rhich hrr lccclvld a .[otic. of Delin_quency- erttl rcaPcct to . ratril .ccount lhatl trot arll alcohollc
9€wrrlgca to th.t lccount oD crcalit tata|s untll !t lra! ,ccclvad arNotlce of 3ltirf.ction. tb!!rof.

(alt I ebol.all€r vhlch cruraal . .Notlce ot DcltDquancy. to bchittGdl rith. rclp€ct to-. ret.il r""ount rb.Il p-idpily -opiitraDahittGdl rith rclp€ct to a rct.il rccount rballtati.rtaction ol th. t.!DE of !rl. r€lrtiDo t6 th..rction (rnd In ao €9ant latct thatr thtea
of !.1. r€trtiDg to tb. origlnil -tr!;r-
tcr thaD thte. burlrerr dayrl c!u.c all.

ordI.r. to prceervc thi alghtr ot thc lct!l,la!. thc avalrt thatthc atl.puta h.. not bc€n ictolvcd by thc d!t. ot ttrc irciriiq. trrcDlr.ctot-or hlr datlgnca rhrll teta ploota aa to yhathas or a6t thcDcrch.Dtll.. yhlcb ti thc .ubt.ct of-th. .r|ottct oC Olligtifon. rrrOal.lvtlall, andl/gr l|heth.r O! lot trllrb,ant rl r !adc, ead if ro, oponrhl!.9c!adr rna/gr l|hatha! o! lot trllrb,ant r' r !adc, aDdllh.t al.t.. thoulat thc Dlscctoa oi -bta d.rlcDc. dlt.ri
.nq/e. 

',r.EI|.r ol DoE lrrlrDort uat !aoc, aDo tl to, l|lroDrh.t. al.t.. thoul.t thc Dlscctoa o; -bi. d..tqrDGG dit.El,!. thit th.rn.E o.r.. Ehoulq tDc Dtacctoa ot hta d.rIqrllcc alatariila that th.
'llotlc. of obttt.tl-on. r.t lccur.t.. r riectat ruu;g .b;U bc

perlon6 to tbcdl . .litoticc of D.llnqu.ncy. e.a t;ln3|nltleal torec.lv. .-.ttotlc. of slti.f.ction.. fie ;iotici oi sili;f-.-ctr"n..nrll 
- 
lDcrude st-lta llccnr., trlrbar of the 8ata1l.c!. th. dlt€ o,rtrt.tactloD, ltrat ttrc al.tc origllally atuc.

.,__ _!:l by rhol..alcr yhlch all...!l.nrtrr clcdtt obltg.tton, at.-rrDlluahcy, ol a.tlaflctloD lltforE tlon dlrcctly, or 
_ 
ttrrough r

:::dl!-lnrgITlll9n .setrcv, -.h.ll bc rc.porslblc to'i tr- rJcniriy otEAe rDrorhttloa tl.Dallttaal to rny FlroD and rhallr
_ l. cllr|a to ba Drlrtalnad rlt lDforblttolt tsanrrlttrl6 ardotbar crctllt !aco!a. fo! a P.ligd of tyo !.a.n, anal

2. C.uaa to bc au.bfiittcd to tha Dlvlrion DoDthly ra9ortr of alldelihgu.Dt rct^al.l .ccountr by lic.nrr nunlcr, ltccirri 'nuc, tt.abouDt oue, anat thc drta aECt anal

- 3. Caur. to bc ruloLttcit to tha Dlvilloa aDnullly, .vidcncc t,tir!- fgrn of . r.port outl,tatDg rh.t lt o! fts aecht'bai-dJD! tnavl]l do to tDlula coapltrncc ylth AtC cr.dtt laEultlona.

-, !f) ttp6r rcc.lpt ot . y::itt.r cl.tr by . rct!1,&a that Ltorlpular ttra .rlatcDca ol I dabt aa aat forth in | .Iotlcc otObligatlon', tbc Djtcctos ot hfu d.rlgn.€ eltt, qpoD a rfr*fas tfratclthcr thc Dclchandi.G ra! rot d.llv;rad or tiet' peprent hei tccaD!de, dlleet th.t the !.tt€t bc act aloyn for int'orira:, coaiirencevlth notlce to th. trlltlca rhdt rubjcct to .ppropri.tc tDt.rl,ord.r. to prcaetva th. alghtr ol thc rct!l,la!. L thc .v.nt thlr

.lttc!.d lllr.ctlng that r rlfotlc. of Dellnqucncy. b. l-.rlr.d ulthtaaFst to thr llccDrcc for tuch Ftloal o! tLr6a ar tDat rhicb rolrld
hrvc. tr.n.plreal bcte.cn th. oslilul .f,ottce of ObUg.rl,on. rnit'r.tlaf.ctloD'. lbould lt b. d.tG!Dl,D.d th.t th. oricln l .tottc.
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of Oblig.tlon' trr lraccu!.atc, a apecl,al rullDq ahalt bc aDtelcd
Prohlbitlhg tbc i.au.nc€ ol . .notic€ ot Dcltbq-ucney.. tb! perrfffor rho th. d.t.nLDrtlon vrr .alvc!.a rh.tl pr;&ptl-y &hit ta th;Dielrlon auch coatr ar Ly bc dctcrDiDcal, ubich sh.ll ln Do avcntb. l.rr thrD t25.00.

-- (9t lh. P'ovlalona of thla t.gulatlon !!y bc lalaxaat ln thedlacrctioD of tha Dlrectot. upoD yrittctr plaitioD by r tetrl.lllccDre. rltb Dotlce tg all ct.ditot-ubo1as.lers, li ruch tn-rtlttcaa *h.rc a fotu I al.bt liquidatlon pllD h.E bGcn antcleal tntoby aucb a.-liceDace. ID ploc€cdiDE. putsu.nt to (fl abov€, ttteDitlctor vlll alacliD. to cDt.rtriD cl.iD6 pr.dic.t.d upon rct-offaor othcr dcfcDr.a !o!. lppropttltcly scrolv.il by the iartic! in !oourt ot coopctcnt Jullaalictiot.
(hl ,tran.ve! thc llcan!€ of rDy t.trtl liccD... thlt i6aubjcct to .tt outatanallng .Xotice of DcliDqu.ncy. la translcrreil or

cxtcndcdl to rnothar pcraoD o! l,a tubjact ao a -chlngc l'I cotpotateatoclholderr, t.}|. Da!. .nd !dd!.ra oi th. taanafaraa ot thc iarconto dro6 th! tlccnac bla bccn crat.nal.d or th. lr!|e corporrtc aatitythrt h.s lt. St.t. .ulgncdl ll.c.Dae Durber rFdilicd -bcc.u!c of !atockhold.r chrnga rball bc placaat on tha rNottcc of Delinqlelrcy,ln thc plac! .nd at.adl ol thc tlan|fclor o! llcanrc rubjlct toartan.iot! or atoclhotalat cbrrryc.

Ir |'cnilcal, R. 1983 it. SaS, .tf. tov, 2t, l9g35.. 15 l.J.R. l55t(.l,lS x.ir.r. t9t5(b,

b) N.J.A.C. 13:2-23.16, prohibited pronotions, has been
amended T6Eilm-:inate a confiict nith the recently adoptedN.q.A.C. 13t2-24.IL, regulating the use of rnanuflctueis, rebares
and coupons. The amendment was proposed in the September 19, 1993,
Ngw lTergey Rgqislgr t15 N.J.R. 1558(a)1, and adopt-d upon publication.ot the November 2L, 1983 Nerd Jersey Reqister [15 N.J.R. 1946(al].

The fu1l text of N.J.A.C. !322-23.L6, as amended is asfoLlows:

N.J.A.C. 13r2-23.15 prohlbitcal pronotions

(a, No llcen8ee o! regiatrant privilegeat to 3ell oraolicit the rale of.lcoholic beverages wl.ahin thls 6t!teshall, dilectly or Lndllectly, .tlor; prrDit or aufter anyplactice or pronotl,on that r

- l. -Offel8 to thr publlc at large unllnlted availabilltyof rDy alcoholic beverage for a tet gricer or

- 2. Offers to ! patron o! consune! ! free atrl,nk, glft,prize o! lnythl.ng of vrlue, conilltloDed upon the purchise ofrn alcobolic beverage o! proaluct, cxcept branileit or unique
glassrrare or Eouvenir8 in conDection trith r single gurcbase
or consuner Dall-ln rebatea offered by alcohollc beverege
proalucera o! importera in accorilanee with &LA.L 12:2:2{.11, o!

- 3. Requl.res or rllor3 ! con8u.let to prepurchrlc trore
than oDe dlLnt or ploduct rt a tlne vla tiakea!, tokenr, rd-liasion fce8, teo for one, or the llke, 18 ! conalitlon for
entry lDto a ll.cenacat preml3ea or !a a requirement fo! servl,ceor entertaiDnrnt theraon.

l. .rcrd.t, l. Itl! a, 
'rt. 

elt. roe.tl, lrll,.. t5 l.it.r. 135!4.1, 13 l.t.l. ltaa(.,
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3. DECLARATORY RULING: DIRECTORIS DETERMINATION IN THE MATTER oF
PETITIONS OF TODD SETI'ERT, ET At - CONFIRMATION OF VALIDITY OF
DIVISIONIS PRII.{ARY SOURCE - WITOLESALER DESIGNATION REGUIATIONS,
N.J.A.c. 13z2-25.2 (a) , !l.J.A.c. L3..2-25.3 (b) andl N. j.A.C. l3:2-33.1.

STAIE OF NEW JERSEY
DEPARII{ENT OF ],'AW AND
DTVISTON OF ALCOHOLIC

PUBLIC SAFETY
BEVERAGE CONIROL

ln the ltatters of:

IODD SEIFERT, t,/A SEIFERT
DIS?RIBUTING COMPATT.:T' ANd
AI{IHONY ESPOSTBO, t,/a
I$NGWOOD DISTRIBUTOR.S'

and

FINDINGS AI{D CONCI,USIONS
CONFIRI,TING VAITDITY OF
REGULA?IONS, N.J.A.C. L3z2-25.2 lal ,
l,3t2-25.3(b) and 13:2-33.1

CLAUDTO roDIcE, t,/a
IN?ERNATIONAI BSVERAGE . }
DISTRIBUTOR,

)
FOR A REVIEI.' AND IIE.ARING
CONCERNING N.J.A.C. 13:2- )
25.2 (a) , L3z2-23.3 (b), andl

111:31:l- ------1

Christine E. steinberg, DePuty Attorney General
on behalf of the oiiision oi alcoholic Beverage control
(Michael R. Cole, Acting Attolney General, attorney) '

ilohn iI. Byme, rtl, on behalf of Todlal Seifert'
t,/a Sel?ert'Dist;ibuting Company, and Anthony Esitosito'
t,/a longwoodl Distrlbutors (Coler Geaneyr Yanner t
Byrner attorneyB)

John A. Berfort, on behalf of Claudllo lodlice'
t./a Internatlonal Beverage Dl6trlbutor.
i'c-ru"rg & Abrams, of Nei york, N.y., attorneyg).

Eilrraril G. D'Alessanilro andl Brian E. llahon€yt
on behalf of the Beer tlholesalere I Assoclatlon
of Nerd Jersey (DrAlessandro, sussman r tacovlDo t
Itlahoneyl attorneys).

Davidl Sarnson andl Douglas P. Black, on behalf
of the New itelaey Wine andl SPirtt
lfholesalers Association (wolff 3
SamBon, attorneya).

Gary trl. Natetnan, on behalf of the Unltedl
Biewers Associatlonr Inc. (Gary U. Natenant
of tfashington, D.C., general couneell.
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Russell lf. Shannon, on behalf of the
DistiUedl Spirits Council of the Unitedl
States, Inc. (Russell tf. ShannoD, of
tfashington, D.C., general counsel) .

Peter E. MolI andl John Conkle, on behalf
of Anheuser-Busch Cornpanies (Howrey &
8imon, of Washington, D.C., attorneys i
Davidl C. Welsch, of St. touis, !1o.,
of counsel) .

Bluce L. Uontgomery, Thornas E. ltilch, and
Edward l. Wolf, on behalf of Uiller
Brewing Conpany (Arnoldt & Porter, of
Washington, D.C., attorneys).

Ralph ,f. Savarese, Ray A. Jacobsen, Jr.,
and Paul A. Koches, on behalf of
lleublein, Inc., (tlonrey t Sitnon,
of Washington, ?.C., attorneys).

Barry R. Ternkin, on behalf of Wine and Spirit
Retailels of New Jersey (Hellring, Lindernan,
Goldstein t Siegal , attorneys).

William B. Schreiber anil l{ichael ll. Kelly, on
behalf of itoseph E. Seagran ! Sons, fnc..
(Schreiber & uacKnight, of New York, N.y.,
attorneys ) .
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BY THE DIRECTOR:

On June l, 1983, and July 61 7,8, LL'. 12, 13, 14, 1983,

extensive informational hearingsl were held by the Director as to
N.J.A.C. L3z2-25.2(al , 1312-25.3(b) andl 13:2-33.1, which were

which providesailoptedl in 1979, and

Notice of the hearings was given by the Director to all parties
known or thought to hive an interest, andl it was published in its
entirety in the May 23, 1983, Beverage Retaller Weg!ry, ! New itersey
a I c oho I i c- bev e ra ge in d u s t ry t r-dE-!u-5Ti AE-EI on:- TEe-bTrec tor
also discusseil the hearingi with a reporter of the Newark Star Leilgei,'
which carrieil articles about the hearings and thereSlSfre-EFrtEEi- '
notice of them. There was arnple opportunity for any lntereste4.party to be beard, and in fact tnenty-nlne witnesseg testifiedl and
63 exhibits were eubmitted for the record. Parties were permitted
to aubmlt clarlfying questlons througtr the Director, andt to directlyqueEtion the expert uitneasea.
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.subchapter 25. Diversion, Transshipsent andl Reqistereil Distributior
ttt

1312-25.2 negistereil Distribution
(a) No Plenary wholesaler wine-wholesale or
"i'riorisare iicensee thall aell ' delivertrirnitJE'wiiirE"iie-iicensee shill eell r- deliver'^or

i#iffi il-i;;-A;t;.i[-iti.. r'ist anv brand of alcoholic

;;si;i.;;-'r'"ili"rti-or distributol-Pi-f :Y::: :? +.+++fegrlLcr'ss -- -----;----_'_--;
13:2-33r excePt Pursuant to waiver provlsions 9f !,g-:Lc'-
! 1:2-33 - 1 (b! 3. when qianted peroiss-ion by the Director13:2-33.1 (b) 3 r grantedl geroiss the DirE6E6T-
;;;; ;;;iii6"' ".ttini- ioitt' ir'"- lranil -name, !l:^3"?:::1-:?;::d;il4;"d;-;;;";-oi supprv, andl such other inrormation

#;;;;;";"";i-;;;i;a riors trre ownei or the brand
;;- iG-;.sistered "upprilr Pursuant. t9. N;9lA;9',-13 :2-33'
oi iot ;hich that wholesaler or distlibutor ls not a

as tbe Director nay deem necessary'
tat

L3z2-25.3 State Beverage DiEtributors
*at

(b) No State Beverage Distributor.Ehall sell'
aerivdi, acquire, or pur6ha"e or lnclude in its
E"tiirt'piic'e irit nait arcoholic beveras:: l9t-,

Its correct brand or trade nane,
tts nature and tyPe,
ii" ise-""a Proo?-of alcohollc content when
stated on the labell
Th;-;a;e";a nunber of unlt coDtainerg Per
atandlardl caae,

i"i"ii.a- "i- puict'asea-iron the 9q::-9I :lt.'b:tf;;."iG-;.;i "l.i.a-ai Jtriuutors . Porsuant. to-!+r:l' c0r f E:t
L3z2'33t except Pulsuant to waiver Ptovtsl?l:-:.-..n.i.a.i. ijiz:sr.r tul i, 

-shen grantedl Pgltti:"i3n-!{
in"=ffi"i";' ";;;-;;i ii ion se€t rne f 9rt! - 

tE 
-brand;;";-;h;-;"""Liiv't" be acsuireil, trre. gource of

iiJii"l--""d-i"cr, 6trtit infoimation as the Directsupply, 6tfrer-infoirnation as the Director
may deem neceasary.

nsubchapter 33. Prodluct fnfornatlon Filing! Branil Registration

13:2-33.1 Schedtule ot Prodluct ftfing
(a) llcensee 6ha1l se1l or offer for sale

ot a.iii,.il "i-i!".i". or purchase ?t Yhg+::tl:;; ;;;ii;'a"i ircortoiic-liveragel includins pr-lvate
r ^r-^i r.-----!^ -.,.- ar r.-'----o*rllci and exclusive brandsi.uEi-ui.ias 6tnEa by a retailer and exclus
;;;;e ;t-i manufactuiei or wtrolestl"t -:lf-::f::":-:?:!liE-"i' "L,i;;-;;;;-;;""r..i"i"' or. wholesal::-:":1Y:1""1v
i6'!"!' w!i-5"i'" "i 

-ii't'ilieil - 

"n 
r'" s there I :. f 1':!- Jllil,ftft tf,. Directoi of-ifte-oivfEion of Alcoholic Beverage --

control for each ""i"#;;;;ii-a--scteaule 
listlng the followins:

1.
2.
3.

t.
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5. The caPacity of each unit containeri and
6. The naines o? all New Jersey lieensees acknowledgeil

by the file! to be an authorizeil distributor of
the Proiluct at wholesale.

(b) Itre schedule sha1l be filedl by:
l.' fhe manufacturer or wholesaler rtho owns

such brandl; or
2. a wholiiaiir selling such brand who is appointed

as exclusive agent by the branil owner for the
PurPose of filing such scheilulei or

3. iny-wholesaler with the aPProval of the
dliiector in the event that the owner of
such brandl does Dot file or iE unable to
file a schetlule or designate an agent for
such purposesi or

4. In ttr-e cise oi private labef brands, by lhe
manufacturer or ltholesaler supplying such
Private label brand to the retailer or by
iny vholesaler having authorityr. in- writing,
fr6n the retailer owning such private label
brandl, excePt where the alcoholic beverages
are imported bv th. retailer under a special
permit- issuett Ly the dlirector' in which-
case the retailer shall file the schedule
andl the labels. "

The hearings were the result of a renandl ordler issueil by

1nDi

Part B of the APPellate DiviEion on October 18, 1982, in Toild Seifert,

t/" s"if.tt Di=ttibotirr" Cotn"rr"2."ttd Atthottt EsPosito, t/t Lono*nood

andl Anthony Es sito a Lon Di stribu-

tors vs. itohn F. Vassallo Jr. Director of the Division of Alcoholic
'Beverage Control of the state of New tersey, Docket No. A-345-82T3,

wherein the Court saidl !

,-Todd s.lf"tt, t/a seifert Dlstributing conPany ' who holds a state
Beverage DiEtiibuto! license, (whigh tyPe license.Permits aales to
be rnadlE to consurners at retail, with aome excePtlon, as well as
wfioielafe sales), has been a dislgnatedl dlistributor of, Ballantine

"tra 
uttr. club iince 1933. In 1978' Toitd seifert began transshipping -'

otber brandsr for whictr he ie not a registeredl dlstributor. The
transshippedl brands now constltute about 85t of his business.

'Anthony Esposito, t,/a ton$tood Distributore, is also a State Beverage
Distributor- llcensee andl his been ln busineEs f,or about 27 years.
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is grantedl.
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notion for a stay of the application
t-iri-zs.s(b) as to seifert Distribu---r,ingwooa Distrlbutors peniling appeal

'we have serious dtoubt that the regulation Ln
question Berves any valid public PurPose, and
it-r.v-u. Gr.asonible. The regulation hail been
;a"y"a Ly in. Directorr Diviaion^of Alcoholic
iev'eraqe'control, frorn',rune 2 r 1980 until August l0 'i;;t-il";-[r,E-Ei"i*"n in this matter was rendered
;;;;e "F; ividence Presentedl.at a hearing herdl
on July lO, 1980. In these clrcumstanctll !i-*
iponte- ordlir the matter renaniled to the Director'
Oirrffion of Alcoholic Beverage control , fo! a
;;;i;; to-aeie::nine whether-the reguration sdrves
;-;;ii6 polri. Pur!,ose or ls unreasonabre' on

""irr-i..i"a eviienie may be offered of- the imPact'
ii-inv, of the stay of ihe regulation.beginning^.
on l'uii 2, 1980 upon the goals purporteclly Eenteo
UV lrt.-t.6"iation. such other evidence of the
iilpict of-tfre regulation nay be considered as --

parties may Present.
nThe proceeilings on this aPPeaI shalt be suspende6

""ilii"-."."i.[io" of the iioceeitings on remantl'
"!iiai-"o-""tpi.[i"" of the bioceedtings on remanil'
i"ii"'ring c6rnpletion of . thL lemand, - 

aPP"ll:"L?-.
iii-iiil"."-;;;d;e notice or appeal.ol1 :it5:t"iilii-ipp"ir-in ite event the delennination on the
remand ii favorable to their position' --sbould thei"r""a ii favorable to their position' -.sbould the
;#;;i ;; ;;;iilt;a,-ir'e icr,eiure for.filil?,:P?:11::t"'
;;i;;-# ip-i."aii-;tirr ue determinedl-in relation to
lrt"-ii:n. of iilins an amenaed notice of appeaf ithe tirne of filing an

A secondl APPellate Division natter r Claudlio lodice t/a

International Bevera Distributor4 vs. John F. Vassallo, Jr'

(Footnote 3 continuedl) -- --About 1974 he uaE subcontractedl by Warren DistributotEt an

authorizetl Genesee dr;t;il;t;;, 16 ai"ttrbute the brandl in uorris
;;'-;;;;; cou"tres.--s.-aia-ittl" until 19??r nhen l{arren- took
over those two counties itself. Bsposito tlten turneil to trana-
;hi;pil;:- in-rgzs, ;;-";id-6; buEiness to John Roe' but took
it back in 1gB0 artei-aeiauri-ly ur. noe. Longwoodl_i_s an-authorizedl
distributor or a nunuei-oi-it.fi, primarily irnportedl brandls'

{claudlo todlice, t/a rnternatlonal Beveraqe Distributorr
firsr apptiedt for ""a'iill-i!Ii!d-a-iititefi 

wholesale license in ftav

"i-iieZ'.' Be Is a aisii".tea-aiitrtUutor for Pearl Beer and trans-
shtps rhe balance oi-itll-iii.rr"iiE-ui""t.9es he has been di6trlbutins'
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Director of the Division of Alcohollc Beveraqe Control of the

state of Nen itersey, Docket No' A-5420-81 t3' was consolidlateil

f,or the PurPoses of the hearings ae the result of a uay 6' 1983'

ordler by Part F of the APPeIlate Divlsion' wherein the court

granted Claudio loilice t,/a tnternational Bevelage Distributor's

nnotion for temPorary renand anit 6tay of the application of

N.;t.A.c. 13z2-25.315; (sic) pendling appeal "' Pursuant to the

same condlitions incorporated in the ordler of Judge Botter

datedl october 18r 1982, in the matter of Seifert Distributing

comPany andl ronginooit Distributors'n gPIg' That ordler referredl

to N.J.A.C' L3z2-25'3(b) but should have referred to N'J'A'C'

L3z2'25.2(a) as Claudlio Iodice holdls a lirnited wholesale license

rather than ttle state bevelage distributor licenge heldt by both

Toilil Seifert and Anthony EsPosito' ?the effect of both aections'

which will be dealt with ln detail, iE substantially sirnllar '

andbothcanbecollectivelyconsideredlNewJersey|s"Prirnary
soulce " regulations.

Although the APPellate Divigion's ordlers dlidl not mention it'

N.J.A.C. L3z2'25'2(a) andt L3z2-25'3(b) cannot be considleretl without

also considtering the iBrand Designation" or "Brandr Registration"

re$rlation, N.;t.A-c. 13:2-33'1' Consequently ' the Director

gave noticer on uay 9, 1983, that the hearings to comnence on

i'une1,1983'wouldlencomPaBsalloftheaforementionedregulations..
TheDirectoradldlitionallyannouncedlthatthehearlngswouldlalso

serve the PurPose of evaluatlng the said regulations pursuant tp

Executive Order 56 (19731 , which wouldl cauEe them to expire on

Aprll 12, 1984r unlees re-adloptedl'
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Ehis rras Dot the first hearing concerning ttre brand registra-

tion andl primary source regulations in guestion' PriQr to their

adoption in April, 19?9 hearings were heldl by fomer Attorney

General John J. Degnan antt former Director JosePh B' Lerner ana

their staffs on February 8 andl g, LgTg ' Those hearings were to

considertheaitoptionofthenderegulation"packageofregulations,
ofghichthebranitregistrationandprimaryEourceregiul.ationswere
a Part. Following those hearings and the aAoPtion of the regula-

tions, Toild seifert t,/a rodd seifert Distributors co' andl r'ongvtooil

Distributors. rnc- Petitlonedl the Division for a review of tbe

prinary aource regulations and to have thern Etayeil as to then'

Forner Director r,erner heldl hearings on iluly 10' 1980' but

nodlecisionwasrenilereilbyhirn,aPParentlyduetothePendlency

before the Unitedt States SuPreme court of an aPPeal from a California

108 Cal. APP. 3il 348, 166 Cal' Rptr' 563 (1980)'

v. Baxter Rice.

which hail ruled
court of APPeal decision, Norrnan Williams ComPany v' saxter xrce

that a california statute,s ldentical in effect to the Nevt Jersey

grirnary aource regulatlons' vtaE unlartful under the Sherman Antitrust

Act andl thus preernptedl undter the SuPremacy clause of the Consti-

tution of the United StateE'

It sas after the reversal of that California dlecision by the

United StateE suPreme Court in 'fuly, 1982' [see' Rice v' Norrnan

Williarns Co., U.S. ' IO2 g' Ct' 3294' 73 L Ed 2d 10112' 50 U's'

L-!t. 5052-(6'29-821 (1982)l that t' followlng a review of the recordl

Scalifornia BuEiness andt Professions code Sectlon 23672 provides

that a "licensedl irnporter ehall not purchase or accePt dlelivery of
anv brandt of dtistill!i-!iiiii-"-"-rii."i, ft. fi designatldt aE an authorizedl
'#'"";i!;-";- 

";;; 
-;;il; ii-ii!-ui'iia-o*""' or hi b 

- authori z eil aeent .'
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andl transcripts of the prior hearings, upheld the validity of
the brandl designation andl primary Eource tegulations andl vacateil

the etays of enforcenent as to the petitioners in those proceetlings.

In the atter of the Petitions of Toiliil Seifert, t,/a Seifert Distribu-
ting Co. and longwood Dlstributors, Inc. for a Review anit Hearing

Concerni.ng N.it.A.C. 13t2-23.3(b), A.B.C. Eutletin 2428, ftem 3
(August 10, 1982). In that Order Vacating Stay of Enforcement,

enteredl on August 10, 1982, the public purposes serveil by these

regulations were Doteil:
iAfter reviewing the transcripts andl written aumma-
tions of counsel , the Suprerne Courtrs decision ln
Rice v. l{illians, supra, and my responsibil ities as
Dr r=EE6-r--und-A--ri tIE Ti ; i t i s 

- 
rny d i t ermin a t ion

that the public interest is and will continue to
be best served by the brand registration reg,ulations.
nAn important responsibility of any Director of
the ABC is to ensure that all taxes on sales of
alcoholic beverages are properly paid, and that
all licensees responsible for the palment of
those taxes are easily idlentlfiedl. N.J.S.A.
33:1-39 specifically 6mpowers the OiiEffiF
to make regulations regardling taxes and their
enforcetnent. The trro regulations uniler considela-
tion substantially aidl in idlentifying licensees
subject to taxation through the filing of reliable
and verifiable documentatlon. fhe State Suprene
Court recognizedl the vallrtity of this in Eeir v.
Degnan, 89 N.it. 109, 125 (1960), when it upTefii=
Efiill-Fenge I6-EJ.-A i. t3 : 2 -25. l.

"fhe regulations undter conslderation also serve at
lea6t tno other purposee. Firat, they providle a
certain degree of stability within the market and Ln
the economic Etructure of the industry within the
state. Brewers can rely upon distributols selecteil
by and answerable to thero. Designated distributors
can provide a hlgher level of sbrvice to retailers,
includJ.ng point of eale narketlng aids. Deslgnated
distributors need not. fear atternpts by unitesignatedldistributors to take a free-rldte on their naiketing
efforts. Retallers are benefittedt by leIlable
eervice from designatedl distributors- anil are abte to
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cornPlain directly to the brewer if.service ls
lackinE. e t""",r!i *'iitt-at"i" wlth undesignateil
distributor= t"v ili iii!- t"-ttre9:lv" Eource to
uhich to t.x" t*piir"i"-uE"""ie the brewer has no

control over u,,atEi!"iila-*oresalers' consunels
of ttris state are-i;;;;;"a--; to-availabili!{-::-'
protluct, ProPer "rtii""i"-for 

cornplaints and assureo
(sic) collecting'ilx"i!""""""' ioupledl with these -
benefite to the "iii"i"-"tgt"t't" 

of-the industry and

to consumer" "tt'ii!'![tiiiiiv 
and security which' 

-
the regulations pio"fai to tt'-e economic I'nvestunents

of the dlesignateS-ir'li""ii"t" Snct their emPlol:::''
in this state. i";;;i;;;'"a wt-rol931rers can wrecx

havoc on distrib;lion indl eup-ply planning-:li-::
the quanturn of ".pfoyttnt 

anil nan-hours requlreo
;i=t:;;";;;;-ai"tlruotion anil. Plovacre such service'
fi ";;;t liliti"g -iiu-rniecuritv andl unemplolment'
rraile stabirrtv trii-arwiys ree-n recogllzef a:-----
iiiiitlit i"-t'l,""itg"iiiion ot alcoholic beverases

ti8'lil "lt
imPortant considl

nA Eecondl PurPose servedl by the regulations is
el"iiii".oi;;'.i' 

- ii! - 
t"" t'i"o9v -Pv 

-T'' Garlitv'
Mr. TrlPut(a ."o-utl"ioieigi" ri'ai;ates that the
;rit.i 'or beer t":::!Ii"iu:il:"il3 ;:?:":'":i:: -be ProPerlY ware
The consumet" oi"ii!-stii" rttttt a ridht to exPect

beer being p,,t"r'"Jti ;;-;; ;t its peik ln fravor
and qualitv. "Jii-i"iltion"t" 

te-siified that there
is no Probr"t *ii'i 'd;-fi;irtt,lt-ll" beer which thev

sell. aut neithJ; peir€ronefls-supervlsedl by the
brewers wr,ose le!ia';;-;;ie;, and-n-either has anv

contractuat t."po"ifUfflties t9 th9:e brevteta'
unilet these "it;Ii"ii-"ii;"1-if 

is not unreasonable to
expect that beeil *iiJr'-rti" be91 pgrchaseil outEide
il:-;;.;;;;' - 

"iiiliiliea-aislriuui 
lon network' nav

be less rt""n "ii7ii-i;;"-;;i1 
caredl for than beer

"ofa-UV 
dlesignatedl dlstributore'

nAlthough I dto not 
- 
consider -the.qualilY 

control-
i;;;;- i5 u. tl""!i13;g,i:'::l"f::,:tfg:-3"8i::.
i:3it::t:l:''ll,,i.tro'e ehourdr rn"oi!'iiiit 6uli't"a
or Etare ueer r!'iii-'Jir"iia to the consuming Pubuc"

Notwithstandling the conclusions of the Director' uPon

appeal of the ordter yacating Stay of Enforceraent ' gePlg' by
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petitioners Seifert rndl Esposito, the Appellate Division rernantteil

for further hearings as discusseil above. In cotnpliance with the

remand order, I heldl the June and iluly, 1983, hearings.

Upon considlelation of the entire recold of the June and

Ju1yr 1983, hearings, which were very extensive. as well as

the records anil transcripts of the plior proceedings and hearing

of February 8 andt 9, 1979r and iluly 10, I9B0r ggggg, and substantial

Portions of the record of proceedings on the lrlalt Beverage tnter-
brandl Competition et (s. 1215 andl B.R. 32G9) before the comrittee

on the ,fudiciary of the Uniteit States Senate and the Subcorunittee

on UonoPolies anil Comnercial Law of the Connittee on the iludiciary
of the House of Representatives, held in the Second Session (1982)

of the Ninety-Seventh Congress, and having also carefully con-

sidereil the argunents advanceil by a nunber of counsel in very

well written anil extensively documenteil briefs anil memolanda, I
cannot but continue to conclude, as I dlidl in the ortler of Augrust 10,

1982, gg, that the Branil Designation andl Prirnary Source Regu-

lations, l{.J.A.C. 13:2-33.1e and 13:2-25.2(a) andt 25.3(b), are

valid, reasonable andl necessary to protect the goals of alcoholic
beverage control and that the public LnteleBt is anil wlll continue

to be beEt servedl by the continuatl.on of these regulationst anil they

shouldl be re-atloptedl upon exgiration purauant to executive Order 6G,

(1978) in April, 1984. The interest8 of the State of New itersey and its..
resitlents in a stable alcoholic beverage Lndu8try, capable of being

controlled andi monl.toredl, aignlficaatly outvreigh any particular limlteil
interests.of the petl.tLoners. Those findtings andl conclusLons as
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enunciatedl by oe in the prior Order were conf irrneil anil strengthened

. by the evidence proituced at the ituly, 1983 hearings. If I had any

pJ.eviouE doubt as to the wisdom of my predtecessor in adopting the

'. Branil Registration and Primary source iegulations, I do not now.

- Tbere is no dloubt whatsoever that these regulations are valid
. and reasonable anil aerve a valid gublic PurPose, as will be explained

. in greate! detail.

Although the Petitioners have Euggested that' because of

the rernand, the primary source regulations do not carry the usual

presunptlon of valiility. I do not agree. r 6ee the remand as a

question raisedl by the Appellate Divislon without benefit of a fu}1

recordl anit based on a question as to vthether there could be any

validity to a regrulation that has hadl its effectiveness stayed for

a period of three years. The Court waa merefy questioning the

necessity for the regulations if a 1on9 perioil could pass without

the enforcement of the regulations. In that linitedl context of the

6tay granted to the petitionerE, it is a fair guestion'

ro ansvrer that question raieedl by the APPellate Division as to

. "the impact, if anyr'of the stay of the regulation beginning on

itune 2, 1980 upon the goala PurPortedly served by the regulation, n

it ls necessary to note that the prirnary aource regulatione were

only stayeil a8 to the petltioners, selfert andl longrood, since 1980.

' A thirdl dlistributorr Jaybee SuPPly CorPoration, which has since

. ceasedl active operatlon of lts llnitedl wboleeale llcenaer was

agranted a Etay ln June, 1981.0 Flnally, as notedl abover Claudio-Iodlice
't"'. ' "'::':' " ' '

e-Appellate Dlvleion Docket No. l3tla-80r3.
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was granted a Etay in tttay of 1983. None of the approxinately 270 .

other distributore or rtholesalers, other than those fourr hail or

even requesteil a Etay of the enforcement of the primary source

regulatlons. Iherefore' the impact of the stay on the goals anil

objectives of the primary €ource regulations was rninimal , although

there was ample evidence prodluced at the hearings that there has been

6ome, even if not significant, adlvelge effect on the stability

of the initustry, as a result of the Etays granteil to the petitioners.

The prirnary source regulations have been in effect as to all

other wholesalers andl distrlbutols, and they have generally acconplished

their pulposes. To elininate the regrulations would literally open

a Panilorars box anil would unquestionably create a chaotic anil un-

stable distribution aystem' comPlete with the Problems the Primary

Eource regulations are designedl to Prevent -

Thus the fact of the remand or the fact of the stay of the

prirnary source legulations as to two r o! even as to the four

dlstributors, can in no way be suggestive that the regulations are

not valid. As the SuPrene Court noteil in E1:. v:- !99nan' 82 N'J'

109 (1980), at L22t

"...Deference toust be given to the Directotra
exPertise in this fieldl andl regulations duly-
adoptect by hira are to be accordled a Presumption
of validily. New Jersey Guildt of lleaJing=}ifl .t.Dispensers v.
e*6T:562-ThEfpiesut-p-Eion is overcome only
rrhen lt is shown that the regulation ls clearly

ne onlv

unreasonable anit has no rational relatlonshiP to
the purpose intenitedl. CpEglldgleat-gog! co. v.
Kanilie,- t1O5 N.J. Super@
EEFfo.b. 5aT..r:-T-(1969) I ' 105 Nlqr super.
;t-lIT7;-
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No guestion has been raiEeil that the Director lackeil the

statutoly authority to adopt the brand designation and primary

Bource regulations nor that they were not lanfully adoPted in

accordance with proper ailministrative procedture. lt is not

necessary to go into those matters, esPecially since' as w1]1

be geen late!, there is a very broad power delegatedl to the Director

by legislative fiat anil tbe regulations uere certaiDly ProPe! exer-

cises of that power. Alsor the lssue was disposeil of in Heir

v. Degnan, supra. ' at 82 N.J. 118-119.

It is therefore clear tbat the eole guestion regarding the

regulations can be whether the regulations have a rational rela-

tionship to the PurPose inteniled. It is not whetber, as Peti-

tioners have suggested, there night be another way to acconrplish

thoge Bame goals. The ailninistrative action, as taken, has a

presulption of reasonablenesa. "As was said in Pacific States

138, lol A.L.R. 853 (1935)l r guoting fron @.,
Inc. v. Baldwin' 293 U.S. lg4' 209' 55 s.]g!- 187' 79 L.Eal. 281

(1934), nhen legislative action taken by an adminlslrative agency

is calletl into question, tif rny state of factg reasonably can be

conceived that would sustain itr there ls a presumption of the

exlstence of that 6tate of factar*r.r Those who oppose it 'must

carry the burden of showing by a reaort to conmon knowletlge or

other matters which may be Juitictally noticedl, or to other legitinate

proof , that the action ls arbltrary. t I Consolidtateil Coal Co' ,

et al. v. Kandle, et a1.,998.' 105 &J:-!gPg. at 118-119' In


