
STATE OF NEW JERSEY 

DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL 

744 Broad Street, Newark, N. J .. 

BULLETIN NUMBER 60 J ~2 Q ]_9rz.5 :::mue.ry ,..., ., u 

1. UNLAWFUL PROPERTY - CONFISCATION PROCEEDINGS - DETEHUINATIONS -
UNRECORDED CONDITIONAL BILL OF SALE 

In the Matter of the Seizure on 
May 11, 1934 of a still, etc. on 
premises ovvned by one Joseph P. 
Lemmon located in the Township 
of Pemberton, Burlington County, 
New Jersey .. 

No Appearances. 

BY: THE COMMISSIONER: 

ON HEARING 

CONCLUSIONS, 
DETERMINATION AND ORDER 

This matter comes before me for determination in accordance 
with the provisions of the Alcoholic Beverage Control Act to decide 
·whether the property described below constitutes unlawful proper·ty. 

Notices qf the hearing were duly posted, published_, and 
mailed as provided by said Act and a hearing was held on May 25, 
1934. The facts and circumstances as disclosed at said hearing are 
substantially as follows: 

On May 11, '1934, Investigators of this Department seized a 
complete distillery an~ appurtenances together with a motor vehicle 
on premises owned by Joseph P. Lemmon located in the Township of 
Pemberton, Burlington County,. New· Jersey. The sej_zed property in
cluded the following: 
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5 gallon cans Alcohol 
Dodge Sedan, 1933 Model, serial #3666377, license #Cl~816 
Small Gasoline engine 
Empty Metal Drums · 
Wooden barrels of Molasses, 58l gallons each 
Empty 5 gallon cans 
Wooden Vats, 8' x 10' 
Copper Column, 22' 
Steam Pumps 
Water Pump 
Feet 2n pipe 
Galvanized Tank, 4' x 4' 
Set Copper Coils, 
Copper Tank, 2' x 3' 

At the time of the ·seizure the still was in operation lo
cated in a barn on said premises and a quantity of alcohol and 
molasses was seized at the same time; such still was erected and 
possessed with intent to be used and vms used for the manufacture 
of alcoholic beverages and was not registered with the Dep~trtment 
of Alcoholic Beverage Control and no license had been issued or 
a,pplicction mado for its use in the manufacture of o.lcoholic bev
erages. and the aforesaid still wns possessed and used in ~iolation 
of the provisions of the act concerning alcoholic beverages. 

It is thorefore ADJUDGED and DETERMINED on this 12th day 
,of January, 1035, that all the seized property constitutes unlaw
ful propert~ and is hereby declared forfeited. 

~~ J@~A~~ ~w~ lJbmwy 
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After the -fieartng, Emc;inuel Levin, the registered own.er . 
of the seized motor vehicle filed an affid2vit and requested the 
return to him of said vehicle. In said affj_dnvi t, said Em~1nti,ol. 
Levin stJ.tes that he h.:..:.d loaned the sctid car to his father..;.·in-lnw.,. 
Morris Franklin, and th~t he had never been involved in the viola~ 
tion of the National Prohibition Act or in any difficulty of li~e 
n2 ture :i.nd the.. t he had no knowledge that so.id automobil.o we.ls to ·be 
used for an unlnwfu1 purpose~· An invostigo..tion to.substantiate 
the facts ~et up in the said affidavit, has been made and from 
such investigntiori it does not appear, to my satisfaction, that.· 
the snj_d Emanuel Levin has acted ln good faith or h21s unknowingly 
violated the provis.ions of said Act. His claim vdl;.l be denied:. · 

I 

After such Hearing t:Q.e Commercial Credit Company filed a 
claim as the holder of o. Concl.itional B111 of Sale made by Emanuel: 
Levin, .the registered ownor of sc:dd motor vehicle. Proof wap pre.,.. 
sented th2t a balance of $448.50, representing the balance of the 
purchase price is due from tho said Emanuel Levin to the said com~ 
pany and that said company had no knowledge tha.t the motor. vehicl·~ 
was to be usod for an unlawful purpose. The conditional bill of 
sale v10.s offered in evidence and is valid in all respcc-ts except 
that it was not filed in accordance with the provisions of the Uni..-, 
form Conditional Sales Act. · . . \ 

·The ndjudicated·cnses show J. diversity of opinion as to 
whether such a conditional bill of snle is· void us against the 
rights acquired by the State in a forfeiture of the property 6ov~ 
ered by such conditional sales contract. The majority view as set 
forth in the case of Gener2l Motors vs. Unit~d Statesj 23 Federal . 
(2nd) 799 and cases .cited therein, is th2t the State in a forfeit~ 
ure proceeding of this kind is neither a creditor nor a purchaser 
within tho purview of the Conditlonal Sales Act. Tbis view is 
basod on the theory tho. t a State in forfeiture proceeding·s cannot 
destroy the rights of lnnocent po.rtif')S under .the c:uthori ty of the 
Condi tion2~l Sales Act whieh was clearly intended for .the protection 
only of creditors and purchasers for value~ The minority view holdE 
th2t a State seizing property on which there is no record encum
brance in order to ·enforce its violitcd laws occupies a superio~ 
position to an innocent pnr.ty who nevertheless neglected to record 
his encumbrance:. The mo.jority holding which protects the property 
rights of innocent parties is in my opinion the sounder view. It .. · 
is therefore determin·ed that the conditional sales contr:'.1ct of the 
Commercial Credit Company, need, therefore, not be recorded in order 
to 8stablish its validity c:s ~l lien in this proceeding •. 

. The lien of tho_s~id Commercial Credit Company is thcrofore 
hereby re¢ognized as a v~lid lien to the extent of $448.50 subject 
to the costs of seizure~ storage and such other expenses as have 
been or may· b_e incurred in connection with such seizure. 

It npoenrs that the atrp·raised market.vnlue of said car is cf\ J. • 

the sum of .W400.00 o.nd do0s not equal the amount due thc.Com.mor..-
cial Credit Compnny and ~- s~le thereof would not be for the· best 
int~rest of the St~te. 

It further appears thn.t Joseph Po Lemmon ·is the record 
owner qf so.id- pr·cmises; c~ftcr a consideration o'f all tho facts and 
including tho fact tho.t tho record ownor of so.id promis(;s, Josc)ph 
P. Lemmon, pad no knowledge of the unlawful use ·of tho sc;.id prom-: 
ises or knovvledge of such facts nnd circumstances ets would ho.ve led 
a person of ordinary prudence to discover such use; it is deter~ 
mined th2t the Commissiciner·will not exercise the power given him 
Undo~ the Corttrol Act to restrict the use and occuontibn of this 
property~ -
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It is therefore, ORDEHED that possession of the said Dodge 
Sedan be relinquished and released to the said Commercial Credit 
Gompany upon po.yment by it of all costs and expenses pDd.d, due~ 
or accrued by re2son of so.id seizure :_1nd upon the further provi- · 
sion that so.id Company undertake Jn writi.ng not to return said 
Motor vehicle to the said EmQnuel Levin. 

It is further ORDERED that 211 the seized property above 
described excepting the said Dodge Sedan shall be destroyed Bxcept 
that such part or parts thereof as can be salvaged shall bo sold 
at public sale for the use of the State subject to rules and regu
lo. tions to ·be o.nnounced o.t the sale or r8tained for the benofi t of 
State Institutions. 

D. FREDERICK BURNETT, 
Commissioner 

REVOCATIONS - APPEALS - AD INTERIM STAY - \filliEN DENIED 

Mr. Carl Kisselman, 
Camden, No J. 

Dear Mr. Kisselman: 

January l~, 1935 

I have yours of the 11th enclosing notice and petitiori of 
appeal of Jacob' Braunstein vs. City Council of Bridgeton, praying 
not only that the order of revocation be reversed but also that 
the City Council be required to show cause why it should not be 
r~strained from effectuating such ordero 

From Charles P. Corey, City Clerk, I have a certified copy 
of' the resolution of the City Council by which it appears that the 
Commissioner of .Public Safety preferred charges against Jacob 
Braunstein of selling alcoholic beverages without having first 
paid the proper taxes; of having in his possession on the licensed 
premises alcoholj_c beverages upon which taxes had not been po.id; 
of having in his possession at his residence other non-tax-paid 
beverages in LJ..rge amounts. It appe:lrs therefrom that the charges 
were duly served; that an op:,?ortuni ty w~1s afforded the licensee to 
refute the charges and that the City Council, o.ftcr considering 
the evidence produced ut tho hearing, found him guilty as charged, 
and thereupon resolved that his license should be revoked. 

I ho.ve co.refully exnrnincd your pstition of o.ppeCLl but find 
nothing thorein challenging the jurisdiction of the City Council 
or the regularity of the proceedingso The gist of your att2ck is 
that the City Council re-2chod cm erroneous conclusion on insuffi
cient evidence. 

You are entiroly within your rights in appe~ling on ·such 
grounds and decision on the merits of the appeo..1 will be mo.de in 
due course as soon ns the uppe2l, which will be set for nn early 
dnte, has been he2rd. 

There is nothj_ng, howev(:;r, bofore me which justifies tho 
issuance of 2n interim restraint. The quustions arc ~ntirely 
factual. Tho Cj_ ty Council h8.vo 3djudicated your client guilty, 
aftGr what nppcnrs on the face of the proceedings to h~vc been CL 
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fQj_r trial~ Tho decision therefore of the City Council must 
be· ho'nored nnd suppot·ted in all respects unti],_. such time r:s 
it. nppenrs, if ever, that the rovoco.tion should be revLrsod. 

denied. 
Your petition for ad interim restraint is therefore 

Very truly yours, 
Do FREDERICK BUHNETT, 

Commissioner 

3. RULES AND REGULATIONS GOVERNING REGISTRATION OF STILLS. 

. The following rules arid regulations governing registration 
of stills· are hereby promulgated pursu~mt to the provisions of 
Chapter·s4 o.f the Laws of 1934~. effective immediately: 

1. Every still, distilling' appa.rntus and p2rts thereof,, 
locn ted within this St:1 tc,, whether set up, dismnntleO. or in · 
the process of construction, shall be registered ·vli th the 
Ctute Commissioner of Alcoholic Beverage Control. 

2. Such r~gistration shall be upon presc~ibed forms,. 
designntod as.registry certificntesJ which mny be obtnined 
upon request nddress0d to Da Frederick· Burnett, State Commis
sioner of Alcoholic Bev6rnge Control, 744- Bro~d Street~ 
Nc:wnrk_, Now J0rsey, ~nd iNhich shall set fortb the description 
and location of tho still, distilling npparntus ~nd pa~ts. 
·thereof nnd the nntno o.nd address of. the .o.vmer and the person 

1 h~ving· possession, control or custody thereo~. 

3. Said certificn tes must be executed o.nd trLl:tJ.Srni tted 
to the Commissioner ln duplic::i..te, .2nd one of so.id certificate·s, 
beQring due endorsement by the Commissioner of the r~ceipt 
thereof; shall be returned to the registrant o..nd must at nll 
times be kept on the premises vvhere the still_, distilling np-

. Parntus and part~ thereof are locatedo 

411! So.id certific.'J. te, bearing endorsement by the Commis
sicine~, together with sll registered stills, distilling up
pa~at~s ~nd perts thereof described therein, ~nd the premises 

.in which they ~re conto.ined, shc.11 be .subj.ect to inspection 
by representatives of the Department of ~lcoholic BeverQge 
Control. 

5. No registered still, distilling c;.ppa·ro.tus und parts 
thereof shall be trt.:: .. nsported, except under written permit 

·first obtained fr·om. the Department of Alcoholic Bevero.ge Gon- -
·trol nnd nny registered ·still, distilling app2ratus nnd parts· 
thereof re~oved from the premises described in the registry 
certifica. te with out such permit shc.tll be qeemed forthwith 
unregistered. · 

6. i~en any registered still, distilling appur~tus and 
parts thereof nre sold or become the subject of a contract of 
so.le, the registrant sh~1ll forthwith notify the St~tto Cornmis
sionGr of Alcoholic Boverl'..ge Control-of the mime mid o.ddress 
of the purchc~scr or prospective purcht.lser o.nd the pl~co where 
·said sti,11, distilling o.ppnratus ~nd p~rts thereof are to be 
delivered'! 
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-7. None of the foregoing rules nnd rogulo..tions sho.11 
apply to any still, distilling apparatus and po..rts thereof, 
possessed by or in the custody or control of :.-i..ny' licensed. -
distillery or rectifier o.nd blender, when locnted at the 
licensed premises and u~ed in connuction with tho operation 
of the. licensed business nnd such stills, distilling nppara~ 
tus·2nd parts thereof are hereby dcclnred rogi$tcred during 
the continuance of tho licertso. 

D. FREDERICK BURNETT,. 
D2ted: January 15, 1935 Commissioner 

REGISTRY.CERTIFICATE 

-----'--------.-19 __ ----: 

The following is a list and description of stills, distilling 
apparatus and po.rts thereof, ·ovmed by __ _,_· ___ _ 
and loc~ted at · Street~ in- the Cit~ of 

County.of , ·and State of New 
Jersey, together with the names and addresses-of the p~rsons hav~ 
ing possession, custody or control thereof: 

·Names· and addresses. No~- of. Cubic con- Description For what purpo"se 
of person having each tents in of still still is used 
~o~session~ dustody still gallon or and parts 
or control _s~i_z~e---'-~ 

Subscribed and sworn· to 
before me this day 
of ,,___, 19_. (Signed) 

RECEIVED for registry this 
i 

day of_...... __ _ 

- D •. FREDE~RICK BURNETT, 
Commissioner 

By~ 

B. Carlton Brown, -
Deputy Commissiorier· 

5. RULES CONCERNING LICENSEES AND THE USE OF LICENSED PREMISES 
RULE 4 PERMITTING NO- CRIMINALS UPON - LICENSED PREMISES· - WHi~T 

CONSTITUTES A CRIMINAL 

Mr. Charles M._Gedney, 
Union Line Hotel, 
Kingston, N.!I _j. 

· Dear -Sir: -

January 10, 1935 

'19_ 

· l have your letter inq_uiring whether a person convicted 
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of selling and trQnsporting beer in violGti.on of 12w is a crim
inal within the me:ming of the Commissioner's ruling thD. t "no 
licensee shall allow, permit or suffer in or upon the licensed 
premises ~ny known criminals, racketeers, gangsters, pick-pockets, 
swindlers, confidence men, prostitutes, female impersonators, or 
other persons of ill repute.n (Rule #4 of rules concerning licen
sees ~nd the u~e of licensed premises). 

In its broo.d sense the word ncd.minalYf .includes any person 
who h~s been convictud of the viol2tion of cny criminal statute. 
See Creeqen vs. Bos ton & IVInine Railro~1d, 79 N. E. 34:4 (Mc:.s s.) ; 
Molineaux vs. Collins, 69 N. E. 727,--zN. Y.). But the use of the 
word. "crimlno.ln in association with v1r8.cketeer 11 , ngangstern, etc,. 
evidences an intent· to confine its meaning to professionQl rogues 
and similar persons universally recognized as social menaces~ 

Rule #4 was designed to o.id in disassociating the liquor . 
industry from its uns~::..vory elements. To be effective, it must be 
strictly observed ~.:nd lj_censees must consistently decline to per
mit on the licepsed premises persons who Qre known to defy law. 
Neither the pr8sence nor t~e nbsenc.e. of G judicial conviction of 
crime is conc1usive. A person who ho.s been convictod of trans
porting beer in violation of lQW is not, vithout more, considered 
ns .°'- professional rogue.; Q person who ho.s never been convicted of 
crime but is c:. member of a gang of raclrnteers or habitual I:iw vio
lators, is so considered. The latter type of person comes within 
the proscribed cl2ss; the former does not. 

It is the ruling of the Commisr:ionur th.:~.t 0,, conviction for 
selling ~nd tr2nsp0Yting beer in violation of law does not~ in it
self, bring the violntor within the proscribed clQss listed in 
rule #4 of the. rulus governing the conduct of licensees nnd the 
use of licensed premisoso 

Very truly yours, 
D. FHEDERICK BURNETT, 

Commissioner 
By: 

Nnthnn L. Jacobs, 
Chief Deputy Commissioner 

and Counsel 

6. CONSUMPTION LICENSEES - SALE IN OPEN RECEPTACLES - USE OF 
DEC1;.N'.LEHS - WHEN LL:l.WFUL 

Victor Jacoby, Sccret~ry, 
New Jersey St2te Hotel ~ssociation, 
Hotel Riviorc., 
Nuv:::i.rk, N. J. 

D co. r Mr • J :: cob y: 

Janunry 14, 19~5 

I h2ve your inquiry ~s to wheth8r it is permissible for 
licGnsed ho to ls to fill ounce ~1nd 2.. hclf de cantors with .::..lcoholic · 
bevero.go s in ~-Ld vnnce of orders :::nd sorvu them during rush hours. 

Tho answer turns on Section 78 of the Control Ac~ which -
m2kes it n misdemeanor for ~ rotrril licensee to bottlo ~l~oholic 
bever2ges for sale or resaleo 



BULLETIN NUMBER ao 

Tho so.lut2ry rule concerning rebottling must not be 
wcQkcned or indiroctly frittered away. Hence, if the dcc2nter 
h~s n stopper or other top of any kind, it is n form of re~ 
bottling :md therefore prohi bi tcd. 

On the other h~nd, if the decanter is of the opcn_type~ 
without stopper or top of any kind, nnd is used solely for the 
purp6se of f2cilituting rotnil service, it is in substnnce n 
mere form of op cm cont2inor.. The hold<.;r of .'.l consu.rnption licanso 
h:.~s the right to sell for on-premises consumption 2lcoholic buvc:r;-
.s.gcs nby_ the glo.ss or other open recept.J.clc". It is necessary to 
pour the drink into something to send it to room or tnble~ The 
·open dec~~~nter .may be used for this puriJose c.s well ~.~s :my other 
o~~ri glnss or contc.iner. 

Very truly yours, 
Do FREDERICK BURNETT, 

Comx;1is sioncr · 

7. SCHOOLS - 200 FOOT RULE -.LICENSE MAY NOT ISSUE FOR PHElVIISES 
WITHIN 200 FEET OF SCHOOL EVEN THOUGH OPENED ONLY IN I:,;VENING 

D. Frederick ~urnett) Commissioner. 

My dear Sir: 

Mr. William Colwell, McKeo City, New Jersey has made 
applico.tion to the Tovmship Committee for a Plenary reta.il con...,: 
sumption license for the McKee City Grange Hall. 

Now this building is one hundred and fifty feet (150) 
from the McKee City· School Houscc Mr. Colwell claims that ho 
wants thi.s license in conjunction with the dunce hall which. he is 
operating at the present time. He states that his place will 
not be opc;n .::i .. t any time durin·g school hours, QS he only want.s to 
sell alcoholic beverages at his do.ncos which ~n·E? held in the even-.. 
ing. 

The Township Committee would like to know· tr they 
would be r1llowed to grant ::..1. license for this pio.ce under the cir
cumst~nces above recited. 

Charles L •. Smith, Clerk, 
-Egg Harbor Township, N. J. 

Doo.r Sir:-

· Yours truly, 
CHARL'.f:!S L., SlVIITHJ Clerk 

January ~2, 1905 

The Connnissioncr h:1s horctofore ru.led that o. scasono.l 
license, expressly conditioned that no sal0s of alcoholic bcvor-· 
ages be· made except during the sumrnur months ,'.:ynd only whon the · 
school is nctunlly cldsod, may be i$suod for pro~iscs located 
within 200 foot of a school. s~c Bulletin #24, Item #11~ 

This ruling, however, may not be ext~ndud to tho situ
ation. prcsentod by Iv.Ir. Colwell's o..p::?lic.,.tioii. Although the! school 
is not uctunlly in session during the evening, it is likely that 
at such timG childton will bu prosont at thG school promises and 
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that miscellaneous school activities other than class room will 
be conducted. The recognition of n license conditioned upon 
the sale of alcoholic bever2ges only in the evening would logic~ 
ally necessitate the recognition. of a license cond~tioned upon 
the so.le of alcoholic beverages after actual school hours .. The 
legislative prohibition contained in section 76 of the Control 
Act cannot be circumvented in this manner. 

It is the ruling of the Commissioner thc~t a condi-· 
tion to .the effect that the licensed premises be opened only in 
the evening will not justify the issuance of a license for prem
ises located within 200 feet of a school. 

Very truly yours, 
D. FREDERICK BURNETT, 

·Commissioner 
By: 

Nathan L. Jacobs, 
Chief Deputy Commissioner 

and Counsel 

8. APPELLATE DECISIONS - GARRETT and SOMERS VS. NORTHFIELD 

CHARLES A, GARRETT. and 
WILLIAM SOMERS, trading as 
ROSELAWN INN, 

Appellants 
-vs-

) 

) 

) 

COMMON COUNCIL OF THE CITY ) 
OF NORTHFIELD, 

Respondent ) 

ON APPEAL 
CONCLUSIONS 

Lilienfeld & Lilienfeld, Esqs., by Emerson L. Richards, Esq., 
Attorneys for Appellants 

Enoch A. Higbee, Jr., Esqo, Attorney for Respondent 

BY THE COivIMISRIONER: 

This is an appeal from the denial of an .application for a 
plenary retail consumption licenseo 

Respondent contends that the application was properly 
denied because Charles A. Garrett, one of the appellants was not 
a resident of New Jersey for five (5) years continuously prior to 
filing the application. 

Section 22 of the Control Act provides: 

nNo retail license shall be issued to a natural person unless 
he * * * shall have been a resident of the State of New Jer
sey for at least 5_years continuously immedintely prior to 
the submission of the applic:itionn .. 

In the applic2tion filed by appellants, Charles A. Garrett 
under oath stated that he resided at 1507 Louden Street, Phila
delphia, Pn.,. from 1927 to 1931. At the hearing ho admitted that 
i'rt 1926 he voted in PennsylvnninJ ·nnd that he did not vote again nt 
all until 1934 when he voted in Now Jersey; that from· 1928 until 
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1929 he owned and operated the Colonial Ball Room, Germantown,'. 
Pa.; that between 1931 and 1932~he worked for his brother at 
3713 North Broad Street, Philadelphia; and that in 1932 and 1933 
he was operating a: public dance hall at 4742 North Broad Street,. 
Philadelphia. Although he denied that during. 1933 and 1934 he 
had any place of business in Philadelphia, it appeared on cross
examination that during that time he ho.d a license to run a dnnce 
.hall at 4742 North Broad Street, Philadelphia and that he also had 
·a Pennsylvnrrin Liquor license covering the snme premises. In his 
application for this- license he gave his residence as 1507 Louden 
Street, Philadelphia, which corresponds with his statement on the 
application in the instant case. 

It is now claimed despite the above facts and statements 
that from 1927 to 1933 Charles A. Garrett resided on California 
Avenue, Absecon, New Jersey. This doGs· not, however, conform with 
sev.e.ro.l licenses issued to Charles A .. Garrett under the New Jersey 
motor vehicle law. On n license for the year 1928 his residence 
is stated ns. East Revere Avenue, Northfield, New Jersey. ~he next 
license issued to him was for 1931. His residence is stated there
in as 1202 Walnut· Avenue, West Coll.ingswood, New Jersey.. Since 
then no furth~r motor vehicle licenses have been issued to him in 
New Jersey. 

Respondent's contention is sustained by the evidence. Its 
action is therefore affirmed. 

Dated: January 14, 1935. 

A~PEL~ATE DECISIONS 

OCHA MAYNARD RIEWERTS, 
Appellant 

-VS-

COMMON COUNCIL OF THE CITY 
OF ENG:LEWOOD, 

Respondent 
---·-- - - - - - -

) 

) 

) 

) 

D •. FREDERICK BURNETT, 
Commissioner 

- RIEWERTS VS. ENGLEWOOD 

ON APPEAL 
CONCLUSIONS 

Seufert & Elmore, Esqs., by J. Laurens Elmore, Esq., Attorneys 
for Appellant 

F. Hamilton Reeve, Esq., Attorney for Respondent 

BY THE COMMISSIONER:. 

This is an appeal from the suspension for four (4) months 
of the plenary retail distribution license issued to the appellant 
for premises located at 43 West Palisade Avenue, Englewood. 

Respond~nt contends that appellant's license was properly 
suspended because on October 7, 1934 appellant had violated re
spondent• s regulation prohibiting the sale of ·alcoholic beverages 
earlier than 12 noon on Sundays. A~ellant denies the charge, 
argues thnt he was· not properly notil'ied thereof and affor.ded a 
reasonable opportunity to be heard, and points out that on Novem
ber 6, 1934 o. referendum was held and ·the sale of alcoholic bever
ages on Sundny affirmatively voted in Englewood9 

It appeared at the hearing that appellant has been properly 



BULLETIN NUMBER 60 SHEET #10 

served with 2 notice stating thnt the appellant nnd/6r his 
agents or employees were ch2rged by C. AG_ Peterson, Chief of. 
Police of the City of Englewood with thG snle of alcoholic bever
o.gcs o.t his store ~:..t 43 West Palis.:ide Avenue, Englewood :it or 
about 10 o'clock A. M., on Sunday, Octobc~r 7, 1934, in violo.tion 
of his license and the rules and regulations of the City of Engle
vvood, which rules and regulations prohibited the sale of alcoholic 
beverages on Sunday prior to 12 o•clock noon. The notice further 
co_ntained a sto. tement of the time o.nd place fixc-~d for the hearing 
and advised appellant that he would be givon nn opportunity at 
that time to be present together with his vritnesses c.-:.nd counsel 
and to present any legal evidence to show why his license should 
not be revoked~ This notice was returnable on October 22, 1934 
at which time at the request of counsel for appellant, the hearing 
was adjourned until Novomb8r 7, 1934. On this date appellant np
penred before respondent with counsel, who notified respondent · 
that he did not care to present any testimony or cross-examine any 
witnesses. Respondent then proceeded to take testimony under oath 
and on the basis thereof entered the Order now under appoal. The 
procedure .otitlined above is in strict accordance with the provi
sions of Section 28 of the Control Act .:i v1hich defines the manner 
in which the suspension of a license sh.211 be effected. Appel.:.· 
lant' s o..rgument, therefore, is v1i thout merit. 

The mere fact that pending disposition of tho charge made 
ago..inst appellant, a referendum was adopted permitting Sunday so.le::. 
in Englewood, does not alter the fact th2t if appellant did sell 
alcoholic beverages before noon on October 7, 1934, he violated a 
regulation of rsspondent nnd vms therefore subject to disciplinary 
action. His guilt or innocende depends on the fncts ns they ex
isted on the dQte of the alleged violation nnd are not 2ffected 
by the subsequent reft:rendum, the opera.tive affect of which was 
prospective and not retroactive. 

With reference to the actual chnrge, the evidence ut the 
hearing established thnt on Sunday morning, October 7, 1934, one 
Robert Dorsey purch~sed n pint of Skyway Whiskey for 85¢, together 
with a· loaf of broad, in appollc::mt' s delicatessen store, for which 
the plonary reto.il distribution llcense had boen issuedo The tes
timony of Dorsey is corroborQtcd by the Chief of Police of the City 
of Englowoo~, who testified thnt he met Dorsey on the Sunday morn
ing in question and gave him money wlth which to purchase the 
whiskey; that Dorsey h~1d no liquor with him nt tha.t time; thnt he 
observed Dorsey constantly thereafter until he wont into appel~ 
lant's dGlicntessen store; that when Dorsey co.me out of so.id store, 
he had a package which hu del1verod to tho Police Chief and which 
contained o.. pint of Skyway Whj skey ancl J. loaf of broad. 

Ap~ellnnt asserts that he h2s been ill for nbout n yenr 2nd 
wns in Cnliforni~ nt the time of the alleged violation; that he 
laft the ~tore in charge of his employees, one, his son, nnd an-

_ other, ~ clerko The employees not only denied th~ sale, but fur
,ther testified that Dorsey h:i.d not entered the store on the Sunday 
in question .'.1rid that Skyway Whiskey vms never sold by thorn in the 
store for more than 80¢ a pirit. They nlso nttackud tho credibil
ity of Dorsey by showing that he was trying to obt~in an ap~oint
mcnt on the Police Department in the City of Englewood, &nd for 
that runson his testimony was self-serving. 

~: 

Tho contention that tho licensee was away is no defense, 
ns a license tc sell alcoholic beverages is a privilege, implying 
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special trust ~nd confidence in tho holder thereof. F0igens~an 
vs. Mulligo.n, 63 N.JoEq .. 179; Voight vs. Bu:~~rd of Excise Commis
sioners of Newo.rk, 59 N., J. L. 358; ·Meoh2.n vs o Exciso Commissioners 
of Jersey City,. 73 N.J.L. 382. The licensee· may enjoy setid pri
vileges only so long 3S he complies with all tho limitctions, 
conditions and restrictions pertaining to his license. Hoboken 
vs. Greiner, 68 N.JoL. 5920 

A licensee may not hide behind the cloak of his employoes. 
The license is his. So is the businosso It is his duty to see 
to it thc1t the business is conducted in accordance with the lnw. 
The fnct that he was away will not exonerate him from full re
sponsibility for wh.'lt goes on in the licensed )remiscs. Cf, Abo 
Kneller, Bulletin #49, Item #4. --

It may be true that the testimony c)f Mr. Dorsey is self
serving, but nevertheless the clcmr and convincing tcstimiJny of 
the Police Chief that he saw Dorsey enter the store cnsts doubt 
not only on the testimony offered on behalf of appellant that 
Dorsey ho.d never been in tho store, but also u:;_Jon tho blanket 
denial 6f the s~le in question. 

·The testirJony reo.sonably sui_-:;)orts rcs1-'cmdent' s factuc.l 
fJnding thc.t on Sundc:.y, October 7, 1934,. prior t:) noon, a)pel
lnnt violated respondent's regulation with reference to Sunday -
so.les. 

The action of respondent is th9rcforo affirmed. 

Dcted: January 14, 1935 
De FREDERICK BURNETT, 

Com;:;iis sionor 

APPELLATE DECISIONS ~ MOUNT VS. RARITAN 

GEORGE S. MOUNT, 
Appcllo.nt 

-VS-

TOWNSHIP COMMITTEE OF THE 
TOWNSHIP OF RARITAN in 
Hunterdon County, 

Resp·::mdcmt. 

) 

) 
'\ 

) 

) 

ON .APPEAL 
CONCLUSIONS 

Tnrantola & Duff, Esqs., Attorneys for Appellant 
A. O. Robbins, Esq., by F. E. Sudcrlcy; Esq., Attorney for 

Ruspondent 
BY THE COMMISSIONER: 

This is 1::.n o.ppo;::;.l frcn.'. the denial of an 3..lJPlic:ltion 
for u plenary retnil consuoption license. 

Respondent contends th:-;. t the n)plic:J. ti on wo.s :properly 
denied ·be ca.use it had c1doptc:d o. resolution lini ting tho nurJber of 
IJlenary rett:.il consunption licenses t~ be issued in Re .. rj_tan Town
ship to fivs (5) and the issunnce of ... thc o.llotted nunber. While 
such a lioitntion Gnactod pursuant to Secti0n 37 of the Control 
Act is subject to appeal, it will not be upset on n~peal unless 
it clenrly appears to be unreasonable, either in its adoption or 
its o.:Jplic~.-:.ti.on tc O.i)PC1lnnt. Ryr.nn vs. Brt.:mchburg Townshij), 
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Bulletin f37, Item i/:18. 

Jippell3.nt doef:i not sue;gest th~1t the ~l,_.:)lic·.ction of the 
limitation t6 the exclusion of himself was improper but Qrgues 
the limi t.'.:'1tion v1as unrenson.:ible in i.ts ~doption. 

Raritan Township is strictly a f~1rrnin:; cornmuni ty vd th ::;, 
;.:,ridt_dy sc~tttsred popul::_1.tion ~f. npproxiJ.:1,1t~ly eig!1te~n h1ni~lred 
(1800) pGrsons. Appell2nt admits the needs of the 1ownsh1p 
residents ire Qdequ~tely serviced. by the five existing licensed 
pl~ces ~nd thst he looks principally to the transient trade ind 
the Borough of Flcmj_ne; ton, one qu::.;.rtor i·n.i1.e ::.\vLLY:; for his p'.~~ tron-
2go. The number of transients pc.s sing through th·3 Lmnicip.~lli ty 
is but one of the fc"ctors to bo con.sidered 6 Furm(.m vs • .Qirr.ing
field, BulleU_n 49, Ito:;1 6. The t0sti1Dony show~) the rcs)ondont 
did consickr this .'J.nd ·_:s .~:. result issued four of thu five licens
es for prcmistJs locz:~ted ,~ 1.long the ~n·inCiir.l hL.::hvvay. No contrc .. ry 
evidcncu w~s introducod. Respondent was under no duty to con
sider thE:~ co:nvoni::.mcc of tho re sidonts of ::m ~:dj o:ining mtmicipe:.1-
ity in dotcr1Jining tho m:Lxirmn nuE1bcr of 11ccnscs which the )Ub
lic ·welfare and sentiment of th.e local residents demanded o See 
Skwara vs. Trenton, Bulletin 57, Item 7. 

Appellant has, therefore, failed to prove that the limita
tion was unreasonable in its adoption. Accordingly, the action of 
respondent is affirmed. 

Dated: January 21, 1935 
D. FREDERICK BUl~NETT, 

. C ornmj_ ::.; s i oner 

APPELLATE DECISIONS - SAILLIEZ VS. TRENTON 

EDWARD Ao SAILLIEZ, 
Appellant 

-vs-

) 

) 

MUNICIPAL BOARD OF ALCOHOLIC ) 
BEVERAGE CONTROL OF TRENTON, 

Hespondent· ) 

CONCLUSIONS 

Edward A. S2illiez, Pro Sc 
Romulus P. Rima, Esq., Attorney for RespondGnt 

BY THE COMMISSION.ER~ 

Ap~ell~nt complied with all tho formal prerequisites per
taining to his ~pplica·tion for a ~lcnary retail consumption 
lic8nse for premis2s located at #3b7 WO Hanov~r Street, Trenton, 
Now Jersey. His c:J:1E:"ractcr is unque:.:stionod ~:md there is. f~LvorablG 
testimony with reference to tho suitability of the premises 
~ought to be licensed. 

Hc.:spopdcnt f'ilod o.n arnw:cr, sot ting forth thu.t tht~ a.t/L)li
cntion wus properly denied for the· reasons thQt (1) there is an 
adequate num.bcr of licensed ])rt.m1j_scs nuw cxistj_ng in the vic:lni ty 
of appellant's lJremj_se.s e:.nd an o.ddj_tional lie0nso. for :)l"c:mises in 
s:=i.id v.icini ty would be soci~:..l.ly undesirnblo, ~.~nd U~) g\:;noral 
objections filed by persons ru~1idj_ng i.n said vicinity\) 

No testimony was introduced, however, in SUJport of either 
of these contentions. 
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On this record, appellant is entitled to his licenie. 
When an applicant presents a prima facie case, the applice.tion 
may not be arbitrarily denied. Fbr respondent to.introduce no 
evidence in support.of its alleged reasons for denying the ap
plic2.tion, casts ·doubt upon the validity of these reasons and 
makes its action appear arbitrary and unreusonable. fowell vs. 
Bridgeton, Bulletin #30, Item #5. See also Woodrow Wilso~.Dem
oc~atic Club Inci vs. Passaic, Bulletin #56, Item#~ •. ~ · · 

The action of resporident Board is reversed. 

Dated: January 21, 1935 
D. FHEDLHICK BURNE.TT, 

Commissioner 

APPELLATE DECISIONS - SCIARHOTTA VS .. TRENTON 

JENNIE SCIARROTTA, ) 

) 
· Appc;llcmt 

-VS-

MUNICIPAL BOARD OF ALCOHOLIC ) · 
BEVEHAGE CONTROL OF TRENTON, 

Respondent ) 

ON APP~AL 
CONCLUSIONS 

John H. Kaf(~s, Esq., Attorney for· Appc:llant 
No appeD.rance for Respondent· 

BY THE COMMISSIONER: 

Appcll2nt complied with all the formal prerequisites per
taining to her application for a phmary ret-'.1:ll consumption li-
cense for premises located· at #420 No. Clinton Avenue, Trenton, 
Now Jersey. ·There is f2vorable testimony with reference to her 
character and the suitability of the premises sought to be li~ 
censedo Respondent filod no answer, did not appoo.r o.t the hear-
ing and introduced no testimony. · 

On this record, appellant is entitled to her license. 
When an applicant presents a. prima· fncie case, the ~'..pplic~~tion 
may not bo arbitrarily denied. For respondent to nssign·no 
reasons for denying the applicntion and then to .stand mut0 on 
appoc.l, makes its 2..Ction -::~ppol~-~r nrbi tro.ry and illlrc~-2sonnble c 

Pov1ell vs. Bridgeton, Bulletin i7=30, Item ://5. See· also Woodrow 
Wilson De-macro.tic Club Inc. vso PD.ssnic, Bu~letin =f/56, Item #3. 

The action of respondent Bo:t.rd is reversed o 

Jr .... 
•. "'--·--

./ .. r-"' 
.... .1'·~ .. 

Dated: Jnnunry 21, 1935 Commissioner 

~- ~: . 


