STATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
744 Broad Street, Newark, N. J;
BULLETIN NUMBER 60 — January £2, 1935

1. UNLAWFUL PROPERTY -~ CONFISCATION PROCEEDINGS - DETERMINATIONS -
UNRECORDED CONDITIONAL BILL OF SALE

In the Matter of the Seizure on

May 11, 1934 of a still, etc. on ON HEARING
premises owned by one Joseph P,

Lemmon located in the Township CONCLUSIONS,

of Pemberton, Burlington County, - DETERMINATION AND ORDER

New Jersey.
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No Appearances.
BY THE COMMISSIONER:

This matter comes before me for determination in accordance
with the provisions of the Alcoholic Beverage Control Act to decide
whether the property described below constitutes unlawful property.

Notices of the heaW1ng were duly posted, published, and
mailed as pPOVlded by said Act and a hearing was held on May 25,
1934, The facts and circumstances as disclosed at said hearing are
substantially as follows:

On May 11, 1934, Investigators of this Department seized a
complete distillery and appurtenances together with a motor vehicle
on premises owned by Joseph P. Lemmon located in the Township of
Pemberton, Burlington County, New Jersey. The seized property in-
cluded the followings:

40 © 5 gallon cans Alcohol ,
1 Dodge Sedan, 1933 Model, serial #3666377, license #C19816
1 Small Gasoline engine

12  Empty Metal Drums '

14% Wooden barrels of Molasses, 58% gallons each

63 Empty 5 gallon cans

Wooden Vats, 8' x 10!

Copper Column, 22!

Steam Pumps

Water Pump

Feet 2" pipe \

Galvanized Tank, 4! x 4! '

Set Copper Coils_

Copper Tank, &' x &!

S
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At the time of the seizure the still was in operation lo-
cated in a bharn on said premises and a quantity of alcohol and
molasses was seized at the same time; such still was erected and
possessed with intent to be used and was used for the manufacture
of alcoholic beverages and was not registered with the Department
of Alcocholic Beverage Control and no license had been issucd or
application made for its use in the manufacture of alcoholic bev-
erages and the aforesaid still was possessced and used in violation
of the provisions of the act concerning alcoholic beverages.

It 1is therefore ADJUDGED and DETERMINED on this 1£th day

of January, 1935, that all the seilzed property constitutes unlaw-
ful property and is hereby declared forfeited.

New Jersey State Library




After the Hoarnng, Emanuel Levin, the rcgistered owner
of the seized motor vechicle filed an affidavit and rcquested the
return to him of said vehicle. In said affidavit, said Emanucl
Levin states that he hod loaned the said car to his father-in-law,
Morris Franklin, and that he had never becn involved in the viola-
tion of the National Prohibition Act or in any difficulty of like
nature and thet he had no knomledgc that said automobile was to be
used for an unlawful purpose. An investigation to. substantiate
the facts set up in the said affidavit, has been made and from
such investigation it does not appear, to my satisfaction, that
the said Emanuel Levin has actéd in geod faith or has unknow1ngly
violated the provisions of said Act. His claim ulLl be denied.

After such Hearing the Commercial Credit Company filed a
claim as the holder of a Conditional Bill of Sale made by Emanuel.
Levin, the registered owner of sald motor vehicle. Proof was pre-
sented that a balance of $448. 50, representing the balance of the
purchase price is due from the szid Emanuel Levin to the said com-
pany and that said company had no knowledge that the motor vehicle
was to be used for an unlawful purposc. The conditional bill of
sale was offered in evidence and is valid in all respects except
that it was not filed in accordance with the prov1510ns of the Uni-
form Cond1t10n11 Sales Act. k

- ‘The adguq1catod cases show 2 leGfSlty of opinion as to
whethér such a conditional bill of sale is void as agﬂlnst the
rights acquired by the State in a forfeiture of the property COV—
ered by such conditional sales contract. The majority view as set
forth in the case of General Motors vs. United States, 23 Federal .
(2nd) 799 and cases .cited thereln, is that the State in a forfeit-
ure proceeding of this kind is neither a creditor nor a purchaser

“within the purview of the Conditional Sales Act. This view 1s
bascd on the theory that a State in forfeiture proceedings cannot
destroythe rights of innocent parties under the authority of the
Conditional Sales Act which was clearly intended for the pxotcctlon
only of creditors and purchasers for value. The minority view hold:s
that a State selzing property on which there is no record encum-
brance in order to enforce its violated laws occupics a superior
position to an innocent party who nevertheless neglected to record
his encumbrance. The mwgorlty holding which protects the property
rlghts of innocent partics is in my opinion the sounder view., It.
is therefore determined that the conditional sales contract of the
Commercial €redit Company, need, thercfore, not be recorded in order
to e¢stablish its validity as a lien in this proceeding.

The lien of thc said Commercial Credit Company is therefore
hereby recognlzed as a valid lien to the extent of $448.50 subject
to the costs of seizure, storage and such other expenses as have
been or may be incurr@d in conpectlon with such seizure.

It appears thut the d)yrulobd market value of sa 1d car 1is
the sum of $400.00 and docs not equal the amount duc the Commer-
cial Credit Company and 2 sale thereof would not be for the best
interest of the State. :

, It further appears that Joseph P. Lemmon is the record
owner of said premises; after a consideration of all the facts and
including the fact that the record owner of said premisces, Joscph
P. Lemmon, had no knowledge of the unlawful use of the said prem-
ises or knowledge of such facts and circumstances as would have led

person of ordinary prudence to discover such use; it is deter-
mlned thot the Commissioncer  will not exercise the power given him
under the Cortrol Act ta restrict the use and occupation of this
property.
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Tt is therefore, ORDERED that possession of the said ngge
Sedan be relinquished and released to the said Commercial Credit
Company upon payment by 1t of all costs and cxpenses paild, due,
or accrued by reason of said seizure and upon the further provi-
sion that said Company undertake in writing not to return said
Motor vehicle to the said Emanuel Levin.

A It is further ORDERED that 211 the seized property above
described excepting the said Dodge Sedan shall be destroyed except
that such part or parts thereof as can be salvaged shall be sold
at public sale for the use of the State subject to rules and regu-
lations to be announced at the sale or retained for the benefit of

State Institutions.

D. FREDERICK BURNETT,
Commissioner

REVOCATIONS ~ APPEALS - AD INTERIM STAY - WHEN DENIED
January 1z, 1935

Mr. Carl Kisselman,
Camden, N. J.

Dear Mr. Kisselman:

I have yours of the 1lth enclosing notice and petition of
appeal of Jacob Braunstein vs. City Council of Bridgeton, praying
not only that the order of revocation be reversed but also that
the City Council be required to show cause why it should not be
restrained from effectuating such order.

From Charles P. Corey, City Clerk, I have a certified copy
of the resolution of the City Council by which it appears that the
Commissioner of Public Safety preferred charges against Jacob
Braunstein of selling alcoholic beverages without having first
paid the proper taxes; of having in his possession on the licensed
premises alcoholic beverages upon which taxes had not been paids
of having in his possession at his residence other non-tax-paid
beverages in large amounts. It appears therefrom that the charges
were duly served; that an opportunity was afforded the licensee to
refute the charges and that the City Council, aftcer considering
the evidence produced at the hearing, found him guilty as charged,
and thereupon rcesolved that his license should be revoked.

I haove carefully examinced your petition of appeal but find
nothing thcerein challenging the jurisdiction of the City Council
or the regularity of the proceedings. The gist of your attack is
that the City Council reached an erroneous conclusion on insuffi-
cient evidence. ‘ '

You sre entircly within your rights in apnpealing on such
grounds and decision on the merits of the appeal will be made in
due course as soon as the appeal, which will be set for an early
date, has been heard.

There is nothing, however, bcfore me which justifies the
issuance of 2an interim restraint. The questions are entirely
factual. The City Council have adjudicated your clicent guilty,
after what appcars on the face of the proceedings to hove been a
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fair trisl. The decision therefore of the City Council must

be honored and supported in all rcspects until such time as
it appears, if cver, that the revocation should be reversed.

Your petition for ad interim restraint is therefore
denied. -

Very truly yours,
D. FREDERICK BURNETT,
Commissicner

RULES AND REGULATIONS GOVERNING REGISTRATION OF STILLS

. The following rules and regul lations governing registration
of stills are hereby promulgated pursuant to the provisions of
Chapter 84 of the Loaws of 1904_ effective immediatelys

1. Every still, distilling apparatus and parts thereof,
located within this Stwto, whcthcn set up, dismantled or in
the process of construction, shall be registered with the
ctate Commissioner of Alcoholic Beverage Control.

2. Such registration shall be upon prescribed forms,
designated as registry certificates, which may be obtained
upon request addressed to D. Frederick Burnett, State Commis-
sioner of Alcoholic Beverage Control, 744 Bro“d otreet,
Newark, New Jersey, and which shall seL forth the description
and locatlon of the still, distilling apparatus and parts.
‘thereof and the name and addrcss of the owner and the person

» havirig possession, control or custody thereof.

3. Bald certificates must be executed and transmitted
to the Commissioner in duplicate, and one of said certificates,
bearing due endorsement by the Commissioner of the receipt
thereof; shall be returned to the registrant and must at all
times be kept on the premises where the still, distilling ap-
_paratus and parts thereof are located.

4, Baid certificate, bearing endorsement by the Commis-
sioner, together with all registered stills, distilling ap-
para tus and parts thereof descrlbed therein, 2nd the premises
in which they nre contained, shall be subject to 1pspectlon
by representatives of the Doo%rtment of nlcoholic Beverage
Control. ~

5. No registered still, distilling apparatus and parts
. thereof shall be ftru nsported, except undor written permit
first obtained from the Department of Alcoholic Beverage Con- -
“trol and any registered stlll, distilling cppﬁratub and parts
thereof removed from the premises described in the registry
certificate wlthout such pormlt shall be deemed forthwith
unregistered.

6. When any registered still, distilling apparatus and
parts thereof are sold or become the subject of a contract of
sale, the registrant shall forthwith notify the State Commis-
sioner of aAlcoholic Beverage Control of the name and address
of the purchaser or prospective purchaser and the pl“co where
said still, distilling apparatus and parts thereof are to be
dellvered
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apparatus and parts thereof, owned by __
and 1ocwted at A ‘ Street, in the City of

7. None of the foregoing rules and regulations shall
apply to any still, distilling apparatus and parts thereof,
possessed by or in the custody or control of =any licensed
distillery or rectifier and blendeér, when located at the
licensed premises aond used in conncction with the operation
of the licensed business and such stills, distilling appara-
tus and parts thereof are hercby declared roegistered durlng
the continuance of thce license.

: D. FREDERICK BURNETT,
Dated: January 15, 1935 » ~ Commissioner

REGISTRY CERTIFICATE

- 19‘ e

The following is a 1list dnd description of stills, dlstllllng

County -of _ 5 ‘and State of New

Jcrsey, together with the names and addresses. of the persons hav-
ing posse551on, custody or control thereof‘

‘Names and addresses No. of,Cubic con- Descfiption For what purpdéé
- of .person having each tents in of still still is used

5.

' Mr. Charles . Gedney,

possession, custody still gallon or and parts
or_control _ size .

Subscribed and sworn Lo »

before me this day
» 19 . (Signed)
RECEIVED for registry this day of ___ o, 19

" D. FREDERICK BURNETT,
Commissioner
By: '

B. Carlton Brown,
Deputy Commissioner

RULES CONCERNING LICENSEES AND THE USE OF LICENSED PREMISES -
RULE 4 PERMITTING NO CRIMINALS UPON- LICENSED PREMISES - WHAT

~ CONSTITUTES 4 CRIMINAL

January 10, 1935

Union Line Hotel,

QDear Sirs-

Kingston, N. J.

I have your letter inguiring whether a person convicted



BULLETIN NUMBER 60 . SHEET #6

of selling and transporting beer in violation of law is a crim-
inal within the meaning of the Commissioner's ruling that "no
liccnsee shall allow, permit or suffer in or upon the licensed
premises any known criminals, rackecteers, gangsters, pick-pockets,
swindlers, confidence men, prostitutes, fcemale impersonators, or
other persons of i1l repute." (Rule #4 of rules concerning licen-
sees and the use of licensed premiscs).

In its broad sense the word feriminal includes any person
who hos been convicted of the violation of cny criminal statute.
See Creeden vs. Boston & Maine Railroad, 79 N. E. 344 (Mazss.);
Molineaux vs. Collins, 69 N. &, 727, (N. Y.). But the use of the
word 'Yeriminal" in association with fracketeer", "gangster', etc.
evidences an intent to confine its meaning to professional rogues
and similar persons universally recognized as social menaces.

Rule #4 was designed to aid in disassocilating the liquor
industry from its unsavory elements. To be effective, it must be
strictly observed and licensees must consistently decline to per-
mit on the licensed premises persons who ore known to defy law.
Neither the presence nor the absence of o judicial conviction of
crime 1is conclusive. A person who has been convicted of trans-
porting beer in violation of I1aw i1s not, without more, considered
as a professional rogue; o person who has never been convicted of
crime but is o member of o gang of racketeers or habitual law vio-
lators, 1s so considered. The latter type of person comes within
the proscribed class; the former does not.

It is the ruling of the Commissioner that o conviction for
selling cond tronsporting beer in violation of law does not, in it-
self, bring the violator within the proscribed class listed in
rule #4 of the rules governing the conduct of licensees and the
use of liccnsed premises.

Very truly yours,
- D. FREDERICK BURNETT,
Commissioner
By:
Nathan L. Jacobs,
Chicf Deputy Commissioner
and Counscl

CONSUMPTION LICENSEES -~ SALE IN OPEN RECEPTACLES - USE OF
DECANTERS - WHEN LaWFUL

' January 14, 1955
Victor Jacoby, Sccretary,
New Jersey State Hotel sissociation,
Hotel Riviern,
Newark, N. J.

Dear Mr. Juocoby:

I have your inquiry 2s to whether it is permissible for
licensed hotels to fill ounce 2and o holf decanters with alcoholic
beverages in advance of orders and serve them during rush hours.

The answer turns on Section 78 of the Control Act which

mokes it a misdemeanor for o rotail licensec to bottle z2lroholic
‘beverages for sale or resale.
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The salutary rule concerning rebottling must not be
wenkened or indirectly frittered away. Hence, 1f the decanter
hos o stopper or other top of any kind, it is a form of re=
bottling and therefore prohibited.

On thc other hand, if the decanter is of the open type,
without stopper or top of any kind, and is used solely for the
purpose of facilitating rctail serv1ce, it is in substance a
mere form of open containcer. The holder of a consumption liccense
has the right to sell for on-premises consumption alcoholic bever-
nges "by the gloss or other open receptacle. It is necessary to
pour the drink into something to send it to room or table. The

Jopon decanter may be used for this purpose as well 2s any other

open gluss or container.
Very truly yours,

D. FREDERICK BURHNETT,
. Commissioner

SCHOOLS - £00 FOOT RULE - LICENSE MAY NOT ISSUE FOR PREMISES
WITHINIQOO FEET OF SCHOOL EVEN THOUGH OPENED ONLY IN EVENING
D. Frederick Burnett, Commissioner.
My dear Sir:

Mr, William Colwell, McKec City, New Jersey has made

‘appllcatlon to the Township Committee for a Plenary retaill con-

sumpflon ]lCenue for the licKee City Grange Hall.

Now this building is one hundred and fifty feet (150)
from the McKee City School Houge. HMr. Colwell claims that he
wants this license in conjunction with the dance hall which he is
operating at the present time. He states that his place will
not be open a2t any time during school hours, as he only wants to _
sell alcoholic beverages at his dances which are held in the even-
ing.

The Township Committece would like to know if they

- would be nllowed to grant o license for this place under the cir-

cumstances above re CLtOd

“Yours truly,
CHARLES L. SMITH, Clerk

January i, 1905
Charles L‘,Smifh, Clerk,

-Bgg Harbor Township, N. J.

Dear Sirs-

Thc Commissioner has heretofore ruled that a scasonal
license, cxpressly conditioned that no sales of alcoholic bever-
ages be made except during the sumacr months tnd only when the
school 1s actuzlly closcd, may bc issucd for premises located
within 200 feet of = school. Sce Bulletin #£4, Item #11.

This ruling, howev@r, may not be extended to the 81tu-
ation presentcd by ir. Colwell's apnlic.tion. Although thce school
is not zctually in session during the evening, it is likely that
at such timc childrcn will be prescnt =2t thce school premises and
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that miscellaneous school activities other than class room will
be conducted. The recognition of a license conditioned upon

the sale of alcoholic beverages only in the evening would logic-
ally necessitate the recognition of a license conditioned upon
the sale of alcoholic beverages after actual school hours. . The
legislative prohibition contained in section 76 of the Control
Act cannot be circumvented in this manner.

It is the ruling of the Commissioner thct a condi--
tion to the effect that the licensed premises be opened only in
the evening will not Jjustify the issuance of a license for prem-
ises located within 200 feet of a school.

Very truly yours,
D. FREDERICK BURNETT,
-Commissioner
By:
Nathan L. Jacobs,
Chief Deputy Commissioner
and Counsel

8. APPELLATE DECISIONS - GARRETT and SOMERS VS. NORTHFIELD

CHARLES A, GARRETT and )
WILLIAM SOMERS, trading as
ROSELAWN INN,

Appellants
ON APPEAL
CONCLUSIONS

VG-

COMMON COUNCIL OF THE CITY
OF NORTHFIELD,
Respondent

N N N N
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Lilienfeld & Lilienfeld, Esgs., by Emerson L. Richards, Esq.,
Attorneys for Appellants
Enoch A. Higbee, Jr., Esq., Attorney for Responcent

BY THE COMMISSIONER:

This is an appeal from the denial of an application for a
plenary retail consumption license.

Respondent contends that the application was properly
denied because Charles A. Garrett, one of the appellants was not
a resident of New Jersey for five (5) years c0111nu0usly prior to
filing the application. ‘

Section 22 of the Control Act provides:

"No retail license shall be issued to a natural person unless
he % % % shall have been a resident of the State of New Jer-
sey for at least 5 years continucusly immediately prior to
the submission of the application'.

In the application filed by appelliants, Charles A. Garrett
under oath stated that he resided at 1507 Louden Street, Phila-
delphia, Pa., from 1927 to 1931. At the hearing he admitted that
in 1926 he voted in Pennsylvania, and that he did not vote again at
all until 1934 when he voted in New Jersey; that from 1928 until
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1929 he owned and operated the Colonial Ball Room, Germantown,
Pa.; that between 1931 and 193Z he worked for his brother at

3713 North Broad Street, Philadelphia; and that in 1932 and 1933
he was operating a publlc dance hall at 4742 North Broad Street,
Philadelphia. Although he denied that during 1933 and 1934 he
had any place of business in Philadelphia, it appeared on cross-
examination that during that time he had a license to run a dance
hall at 4742 North Broad Street, Philadelphia and that he also had
-a Pennsylvaria Liquor license covering the same premises. In his
application for this license he gave his residence as 1507 Louden
Street, Philadelphia, which corresponds with his statement on the
application in the instant case.

It is now claimed despite the above facts and statements
that from 1927 to 1933 Charles A. Garrett resided on California
Avenue, Absecon, New Jersey. This does not, however, conform with
several licenses issued to Charles A. Garrett under the New Jersey
motor vehicle law. On a license for the year 1928 his residence
is stated as East Revere Avenue, Northfield, New Jersey. The next
license issued to him was for 1931. His residence is stated there-
in as 1202 Walnut Avenue, West Collingswood, New Jersey. Since
then no further motor wvehicle licenses have bcen issued to him in
New Jersey. ’

Respondent's contention is sustalned by the ev1dence. Its
action is therefore affirmed. .

D. FREDERICK BURNETT,

Dated: January 14, 1935. Commissioner
9. APPELLATE DECISIONS - RIEWERTS VS. ENGLEWOOD
OCHA MAYNARD RIEWERTS, )
Appellant
~V5— )
' ON APPEAL
COMMON COUNCIL OF THE CITY ) CONCLUSIONS
OF ENGLEWOOD, ,
: Respondent )

— . e e em me wm me e e se o e e e

Seufert & Elmore, Esqs., by J. Laurens Elmore, Esq., Attorneys
7 for Appellant
F. Hamilton Reeve, Esq., Attorney for Respondent

BY THE COMMISSIONER:

This is an appeal from the suspension for four (4) months
of the plenary retail distribution license issued to the appellant
for premises located at 43 West Palisade Avenue, Englewood,

Respondent contends that appellant's license was properly
suspended because on October 7, 1934 appellant had violated re-
spondentts regulation prohlbltlng the sale of -alcoholic beverages
earlier than 12 noon on Sundays. Apgpellant denies the charge,
argues that he was not properly noticfied thereof and afforded a
reasonable opportunity to be heard, and points out that on Novem-
ber 6, 1934 a referendum was held and the sale of alcoholic bever-
ages on Sunday affirmatively voted in Englewood.

It appeared at the hearing that appellant has been properly
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served with 2 notice stating that the appellant and/or his

agents or employees were charged by C. A. Peterson, Chief of.
Police of the City of Englewood with the sale of alcoholic bever-
ages at his store 2t 43 West Palisade Avenue, Englewood at or
about 10 ofclock A. M., on Sunday, October 7, 1934, in violation
of his license and the rules and regulations of the City of Engle-
wood, which rules and regulations prohibited the sale of alcoholic
beverages on Sunday prior to 12 o!clock noon. The notice further
contained a statement of the time and place fixed for the hearing
and advised appellant that he would be given an opportunity at
that time to be present together with his witnesses and counsel
and to present any legal evidence to show why his license should
not be revoked. This notice was returnable on October 22, 1934

at which time at the request of counsel for appellant, the hearing
was adjourned until November 7, 1934. On this date appellant ap-
peared before respondent with counscl, who notified respondent
that he did not care to present any testimony or cross—-examine any
witnesses. Respondent then proceeded to take testimony under oath
and on the basis thereof entered the Order now under appeal. The
procedure -outlined above 1s in strict accordance with the provi-
sions of Section 28 of the Control Act, which defines the manner
in which the suspension of a license shall be effected. Appcl~
lant's argument, therefore, is without merit.

The mere fact that pending disposition of the charge made
against appellant, a referendum was adopted permitting Sunday szles
in Englewood, does not alter the fact that if appellant did sell
alcoholic beverages beforc noon on October 7, 1934, he violated a
regulation of respondent and was therefore subject to disciplinary
action. His guilt or innocence depends on the facts as they ex-
isted on the date of the alleged violation and are not affected
by the subsequent referendum, the operative ceffect of which was
prospective and not retroactive.

With reference to the actual charge, the evidence at the
hearing established that on Sunday morning, October 7, 1934, one
Robert Dorsey purchoased a pint of Skyway Whiskey for 85¢, together
with a loaf of brcad, in appcllant's delicatessen store, for which
the plenary retail distribution license had been issued. The tes-
timony of Dorsey is corroborated by the Chief of Police of the City
of Englewood, who testified that he met Dorsey on the Sunday morn-
ing in question and gave him money with which to purchase the
whiskey; that Dorsey had no liguor with him at that time; that he
observed Dorsey constantly thercafter until he went into appel-
lant's delicatessen store; that when Dorsey came out of said store,
he had a package which he delivered to the Police Chief and which
contained a pint of Skyway Whiskey and o loaf of brecad.

Appellant asserts that he has been 111 for about 2 year and

was in California at the time of the alleged violation; that he
oft the store in charge of his employees, one, his son, and an-
~other, a clerk. The cmployees not only denied the sale, but fur-
ther testificd that Dorsey had not entered the store on the Sunday
in question 2nd that Skyway Whiskey was ncver sold by them in the
store for more than 80¢ a pint. They also attacked the credibil-
ity of Dorsey by showing that he was trying to cbtain an apvoint-
ment on the Police Denartment in the City of Englewood, =znd for
that reason his testimony was self-serving.
-3

The contention that the licensce was away 1s no defense,

as a license tc sell alcoholic beverages is a privilege, implying
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speelal trust and confidence in the holder thereof. Feigenspan
vs. Mulliigan, 63 N.J. Eq 179; Voight vs. Boord of Excise Commis-
sioncrs of Newark, 59 N.J.L. 358; Mechen ve. Excise Commissioners
of Jersey City, 73 N. J L 38%. Thu licensce may enjoy said pri-
vileges only so long as he compllcs with all the limitations,
conditions and restrlctlons sertaining to his licensc. Hoboken
vs. Greiner, 68 N.J.L. 592.

A licensce may not hide behind the cloak of his employees.
The license 1s his. S0 1is the business. It is his duty to see
to it that the business 1is conducted in accordance with the law.
The foct that he was away will not exoncrate him from full re-
sponslbility for what goes on in the licensed premises. Cf, Abe
Kneller, Bulletin #49, Item #4.

It may be true tha t the tbstlm)ny of Mr. Dorscy is self-
serving, but ncvertheless the clear and convincing testimony of
the Police Chief that he saw Dorscy enter the store casts doubt
not only on the testimony offcred on bcechalf of appellant that
Dorsey had never been in the store, but also upon the blwnket
denial of the sale in question.

The testimony rcasgnablj supoorts respond dent's factucl
finding that on Sunday, Octcber 7, 1934, prior to noon, appel-

lant violated respondent's rogulﬂtlon with reference to Sunday
sales. , :

The action of respondent is thorcfore affirmed.

D. FREDERICK BURNETT,
Dated: January 14, 1935 Coumiissioner

APPELLATE DECISIONS - MOUNT VS. RARITAN

GEORGE S. MOUNT, )
Appellant
~VS—-
- . ON APPEAL
TOWNSHIP COMMITTEE OF THE ) CONCLUSIONS

TOWNSHIP OF RARITAN in
Hunterdon County,
Respondent.

Tarantola & Durf Esgs., Attorneys for Appullﬂnt .

A. O, Robbins, qu., by F. E. Sudcrleyy Esq., At ttorney for
Respondent

BY THE COMMISSIONER:

This 1s an appeal from the denial of an application
for a plenary retaill consuuption license.

‘ Respondent contends that the application was properly
denied because it had adopted a resolution limiting the number of
nlenary retall consunption licenses to be 1ssucd in Raritan Town-

ship to five (5) and the issuance of .the allotted number. While
such a Iinitation cnactced pursunant to Section 87 of the Control

“Act is subject to appeal, it will not be upset on appeal unless

it clearly appears to be unrecasonable, either in its adoption or
its applicztion te appellant. Ryman vs. Branchburg Township,
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Bulletin #37, Item #18.

Appellant does not suggest that the a:pnlicution of the
limitation to the exclusion of himself was lmproper but argues
the limitation was unreasonable in its adoption.

Raritan Townghip is strictly o farming coummunity with a
widely scuttered population of approximately eighteen hundred
(1800) persons. Appellant admits the necds of the Township
residents 2re odequately cerviced. by the five existing licensed
places and that he looks principally to the transient ftroade and
the Borough of Flemington, one guurter mile 2woy, for his putron-
azge. The number of transients passing through the ounicipa2lity
is but onc of the factors to ve considered. Furman vs. Spring-
field, Bulletin 49, Itexn 6. The testimony shows the rcsvondent
did consider this andg -s 2 result issucd four of the five licens-
es for nremiscs located along the vrincipzl hi hway. No contrary
vidence was introducced. Respondent was under no duty to con-
sider the convenience of the regidents of an odjoining municipal-
ity in deteriining the moxdioun number of licenscs which the »ub-
lic welfare and sentiment of the local residents demanded. See
Skwara vs. Trenton, Bulletin 57, Item 7.

@
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Appellant has, therefore, failed to prove that the limita-
tion was unreasonable in its adoption. Accordingly, the action of
respondent is affirmed.

D. FREDERICK BULNETT,

Dated: January £1, 1935 - Commissioner
11. - APPELLATE DECISICNS - SAILLIEZ VS. TRENTOHN

EDWARD A. SAILLIEZ,
' Appellant

N N

. ' ' . Ol APPLIAL
MUNICIPAL BOARD OF ALCOHGLIC ) CONCLUSIONS
EVERAGE CONTROL OF TRENTON,
Respondent’ )

Edward A. Sailliez, Pro Se
Romulus P. Rimo, HIsq., Attorney for Respondent

0o

BY THE COMMISSIONER
. X ‘

Appellunt complicd with all the formal prerequisites pecr-
taining to his epplication for a plenary retail consumption
license for premiscs located at #3857 W. Hanov.r Street, Trenton,
New dJerscy. His character 1s unquestionced and there is favorable
testimony with reference to the suitability of the premises
sought to be licensed.

Respondent filed an answer, sctting forth that the appli-
cation was properly denied for the rcasons that (1) there is an
adequate number of licensed premises now existing in the vicinity
of appellant's premises and an additionnl licensce. for »nremises in
said vicinity would be socially wundesirable, wnd (2) goncral
objections filed by persons residing in seid vicinity,

No testimony was introduced, however, in support of either
of these contentions. '
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On this record, appellant is entitled to his license.
When an applicant presents a prima facle case, the application
may not be arbitrarily denied. For respondent to introduce no
evidence in support of its alleged reasons for denying the ap-
plication, casts doubt upon the validity of these reasons and
makes its action appear arbitrary and unreasonable. Powell vs,
Bridgeton, Bulletin #30, Item #5. Sce also Woodrow Wilson Dem- .
ocratic Club Inc. vs. Passaic, Bulletin #56, Item #8. S

The action of respondent Board is reversed.

: D. FREDLRICK BURNETT,
Dated: January 21, 1935 ' Commissioner

APPELLATE DECISIONS - SCIARROTTA VS. TRENTON

JENNIE SCIARROTTA, )
" Appellant -
~VS- ) A ON APPmAL
, , CONCLUSIONS
MUNICIPAL BOARD OF ALCOHOLIC )
BEVERAGE CONTROIL OF TRENTON,
Respondent )

John H. Kafes, Esq., Attorney for Appcllant
No appearance for Respondcnt

BY THE COMKISSIONER:

- Appellant complied with all the formal prercqulsites per-
taining to her application for a plenary retail consumption 1li-
cense for premises located at #4220 No., Clinton Avenue, Trenton,
New Jersey. :There is favorable testimony with reference to her

" character and the suitability of the premiscs sought to be li-

censed. Respondent filed ne answer, did not appcar at the hear-
ing and introduced no testimony.

On this record, appcllant is entitled to her license.
When an applicant presents a prima facie case, the applicition
may not be arbitrarily denied. For respondent to assign no
reasons for denying the application and then to stand mute on
appeal, makes its action cppear arbitrary and unreasonable.
Powell vs. Bridgeton, Bulletin #30, Item #5. Sce also Woodrow
Wilson Democratic Club Inc. vs. Passaic, Bulletin #56, Item #3.

"The action of respondent Board is reversed.

<\’ 7/u N / /
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Dated: January £1, 1935 Commissioner



