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STATE OF NEW JERSEY 
Department of Law and Public Safety 

DIVISION OF ALCOHOLIC BEVERAGE CONTROL 
25 Commerce Drive cranford, N.J. 07016 

FEBRUARY 13, 1973 

1. APPELLATE DECISIONS - MIDDLEBROOK WINES & LIQUORS, INC. v. OCEAN TOWNSHIP. 

Middlebrook Wines & Liquors, Inc., 

Appellant, 

v. 

Township Council of the Township 
of Ocean (Monmouth County), 

) 

) 

) 

) 

) 
Respondent. 

- - - - - - - - - - - - -) 
Edward A. Reilly, Jr., Attorney for Appellant 
Dennis M. Crawford, Esq., Attorney for Respondent 

BY THE DIRECTOR: 

On 4ppeal 
f 

CONOLUS IONS 
I 

and 
ORDER 

The Hearer hafl filed the following report re rein: 

Hearer t s R~port 

This is an Stppeal from the action of respondent Town"" 
ship Council of the Toy.mship of Ocean (hereinafter Council) 
whereby it denied appellant's application for a person-to
person and place-to-place transfer of a plenary retail distri
bution license from Schultz and Friedman Pharmacies, Inc., to 
appellant and from premises on No1~ood Avenue to 1566 Highway 
35, Middlebrook Shopping Center, Oceano No issue was raised 
re la ti ve to the qualifications of the t1•a.nsferee ~ 

Appellant, in its petition of appeal, alleges that the 
action of respondent was erroneous, in that: 

"The opinion of the Council did not have nor does 
it have any basis in lo.H or fact to sustain it; there
fore, it is arbitrary and illegal as a matter of law." 

The Council, in its answer, justified its action by 
relying upon the reasons stated in its resolution (adopted by 
a. vote of three to one), as follows: 

"WHEREAS, it is the opinion of the Township 
Council of the ToHnship of Ocean, that there presently 
exists on Highway #35 in the Township of Ocean, too 
many Alcoholic Beverage Control Licenses and in 
particular one just north of tbe Middlebrook Shopping 
Center and one just south of the Middlebrook Shopping 
Center and that the proposed place to place transfer 
application in this instance is not deemed to 
be in the best interest of the public and the 
citizens of the Township of Ocean." 

The appeal was heard de ~ in accordance with Rule 6 
of State Regulation Noo 15, with full opportunity afforded 
counsel to present testimony and cross-examine witnesses. 
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-Prior to t~King oral testimony, several pho~tographs mnd 
-maRs were ;.received in evigence. It anpears tta t _the subject 
license is presently l<JcaJ'!~-d- ,in .a ,d·:r'Ug stoTe on .. N"onrood Avenue., 
which runs along the easterly boundary line of the Tol{nship .• 
Another 11 IJ 11 licorH'IOO if'! looa.ted in an ,A '.e P Harket, approximately 
eight hundred f_eet distap.t. .A '!G" licensee is ·1ocate.d across-
the street f-rom the subject .lice,nse. 

Theopropo~ed site is located in a large shopping cent~r 
located on :t;he wes.:4erly _siqe .of' Highway N_o. 35, approximately 
midway between the n<:H~the.r).y and southerly boundaries of' tre 
Township. The close,st licens~.9. premises to the south of', the 
proposed site along H~ghway No .• 3.5 is The Admiral'.s Tab1/e, 
approximately tw_elv-e hunP:~ed f'e~t ,dist_®t, and :t;re clos~st li:
gegsed premises to tbe ~lfO:I'th ;i,s _An5}aT,. :~pp:~o.x::ima.tely:.>seventeen 
hundred feet di:sta,nt. .Both ~ape ncn l~censes. There are two 
11 G11 licenses loca te.d -9n Hi_ghw:ay :No_. 35., .north of' ,Ancar, the 
closest located i-n ,e_~cess .of t~9 ,tthous@d faoet distant thereof', 
and there are fqu-.r ~'.;en l:~c:.ens,e,:$ l.o~.at?:.d ,~0ut-b. .,p_f ~'I\ne .Admiral's 
T~_b].~, tb;,e ~c:l9:_~&~t J.9:Y?-.~d in ,e:~:Cc9:~~~ @.f .t:j:~e o-tb)-;().!il-.~'0. .. 'f~et 
tJ:l:~r~g:f. $unset 'Li;qu<¥':~ 1 :a tr-pn li~en$~~e, is -W~:t-ed .on Sunset 
Av~J:l~(3_,~ a shor.t .-dJ,s~1aiQ.ce ,to tp~ .~a.$-t .§tf iffig,.."J,w;ay ,N:O ... J5, approxi'
mat~ly one mile t.o .th1e s:o.t;tt,'h .of tte propos.~d location~ This 
W;OU_ld -be the clos:cE?,'§.t n:pn -;J_i:e,e~;e..e ;to t'n~ proposed location. The 
·Ts>:w::r:tship has no 9:i,st~-~e o\li',4i:r:t~~ce .• 

In beha-lf' 9£ .,appell~t, .John 3. Lynccb, a li-censed eft}'" 
planner,. testif'i:ed th:at h~ wa;S involved in planning services .f-o:r 
:~he _Towpsh.ip f'or \th.~ ;p,:a;St t,~n y;~a~s. Th.e T9wn~i:l,ip population ·w-es 
()_if _Highway N:9. 3$ ;t§.l} :yelJ,~,f> :ago w.:a§ app]:>p~ma t.ely thirty-three 
hundred people. W'P.,~ pp.e,sent p.opu).g.tion is apprpxima tely 
seventy-five hun<lred tg eight thous{:l.nd. The p.otential growth 
_area lies west of' Ifj.gh.way No. 35; the .~ast side thereof is 
,almgst ful:I.y deyelgp@.sic;o 

Joseph A. ;J?e3,.lai:a, the Township mayor, testified that he 
.f§.vored the transfer becau.se no competitor voiced objections: 
to the transf'eJ:' and because, in its present location it was close 
to two other lice~se~s, on? of wh9m is g. nnn licensee and tre 
o~her a 11 C" li~§ll'l.S§l.e, sel'H.:r:tg packaged, goodso The Admiral's 
T~ble, the nearest l~cen~ee to the proposed location, is a 
barroom facility open f'rom twelve noon to 3:00 a.m. and no 
packaged goods a:r~ ;30ld there. There are no "D" licenses lo
~at~d on Hi~hw:ay N<'.<? J$. 

Richard E. English, III, a 'l'ownship councilman, testi
~ied that he oppo§ed the transfer because he felt tl:a t its 
placement qetween The AdmiPal 's Table and Ancar would create 
an undue concentration of liquor establisbnlents on Highway 
No. 35; 

Dr. Thomas Bellissimo, a Township councilman, testi- ~--
fied that he was opposeq to the trans.fer because, in its present 
location the liquor establishment is now of greater service to 
the community than it would be in the proposed location. 
Further, the proposed transfer would place the license in too 
close proximity to Ancar and to other liquor establishments on the 
highway, who would be affected economically. 

Benjamin R •. Harvey, a Township councilman, te-stified 
that he was opposed to the transfer because of the twenty 
liquor licenses issued by th~ Township, ten liquor establishments 
were located either on or immediately adjacent to Highway No. 35• 
O.f the remaining ten liquor licenses, three were club licenses. 
To B;dd another license on Highway No. 35 would "f'urther compound 
a problem, or compound that particular ratioo" If the t,ransfer· 
were to be approved, it would leave only seven licenses to 
serve the remainder of the Township. The witness conceded that 
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the highest potential o.f gro>-Tt:;h lies v-1es terly o.f the highway 
and that two other liquor establish."llents ·including a 11 D11 license 
and a ncu licensee v.rho sold packaged goods were located in close 
proximity to the present location o.f the subject license. It 
was his view that he should not alleviate an imbalance in one 
area by creating the same situation in anotrer area. 

No oral testimony was presented in behal.f o.f the 
Council .. 

Appellant contended that tre reasons advanced by tbe 
majority o.f the Council are insu.f.ficient in law sine~ they bear 
no relationship to the health, wel.fare and safety o~ the com
munity particularly in view of tre fact that the pu~lic did not 
express hostile views to appellant's applicationo 

In adjudicating this matter, I observe that tre burden 
o.f establishing that the action of a local issuing authority 
is erroneous and should be reversed rests with the appellant. 
Rule 6 of State Regulation Noo 15. The decision as to whether 
or not a license should be trans.ferred to a particular locality 
rests within the sound discretion o.f the municipal issuing 
authority in the first instance. Hudson-Bergen County Retail 
Liquor Stores Assno v. North Bergen, at also Bulle~in 997, 
Item 2. Each municipal issuing authority has wide discretion 
in the trans.fer of a liquor license, subject to review by the 
Director Hho may reverse its action in the event o.f any abuse . 
thereo.f. However,. action based upon such discretion Hill not 
be disturbed in the absence o.f a clear abuse. Blanck Vo 

Magnolia, 38 N.J. 484 (1962). As Justice Jacobs pointed out 
in Fanwood v. Rocco, 33 NaJ. 404, 414 (1960): 

"Although New Jersey's system o.f liquor control 
contemplates that the municipality shall have the 
originru power to pass on an application .for ••• license 
or the trans.fer thereo.f, the municipality's action is 
broadly subject to appeal to the Director o.f the 
Division o.f Alcoholic Beverage Control. ·The Director 
conducts a de ~ hearing o.f the appeal and makes the 
necessary .factual and legal determinations on the 
record before him ••• Under his settled practice, the 
Director a bides by the municipality's grant or denial 
o.f the application so long as its exercise o.f judgment 
and discretion was reasonableo 11 

And .further in evaluating the action o.f the Council 
herein, it might be we l] to :state the viev-1 expressed in "VJard v,. 
Scott, 16 N.J. 16 (1954). wherein the Supreme Court, dealing 
with an appeal .from a zoning ordinance, :set .forth the applicable 
principle (at p.23)~ 

"Local o.f.ficials who are thoroughly .familiar 
with their conmillnity's characteristics and interests 
and are the proper representatives of its people, 
are undoubtedly the best equipped to pass initially 
on such applications for varifu~ce. And their 
determinations should not be approached with a 
gener~l feeling o.f suspicion, .for as Justice Holmes 
has properly admonished~ 'Universal distrust 
creates universal incompetence.' Grahrun v. United 
States, 231 u.s. 474, 480, 34 s. Ct. 148, 151, 
58 L. Ed .. 319, 324 (1913) .. 11 

The Director's function on an appeal o.f this kind is not 
to subs ti tu te his personal opinion for tl:a t o.f tre issuing 
authority but merely to determine wre ther reasonable cause 
exists for its opinion, and if so, to affirm irrespective of his 
personal view. Joa v., Pine Beach, Bulletin l!)92, Itom 3o 
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In conclusion, it may be stated that in matters involv
ing transfer of liquor licenses the responsibility of tte 
municipal issuing authority is 11high", its discretion 11wide 11 

and its guide 11 the public interest 11
• Lubliner v .. Paterson~ 

33 N.J .. 428, p.446 (1960). As indicated hereinabovE), the 
Director is governed by the principle that, where reasonable 
men, acting reasonabl~, have· arrived at a determination in the 
issuance or :transfer of a license, such determination should 
be sustained by the Director unless he finds that it was 
clearly against the logic and-effect of the presented facts. 
Hudson Eer en County Retail Liquor Stores Assn. v. Hoboken, 
13.? N.J.L. 02 19 7 ; cf. Fanwood v. Rocco, 9 Sup~r. 30 
{App. Div. 1960)o In the recent case of Lyons Fa~ Tavernz IncG 
v. Newark, 55 N.J. 292, 303 (1970), the court stated: 

nThe conclusion is inescapable that if the 
legislative purpose is to be effectuated the 
Director and tre courts must place much reliance 
upon local action.. Once the _municipal board m s 
decided to grant or withhold approval of a 
premises-enlargement application of the type 
involved here, its exercise of discretion ought to 
be accepted on review in the absei_lce of a clear 
abuse or unreasonable or arbitrary exercise of its 
discretion. Although the Director conducts a 
de ~hearing in the. event of an appeal, the 
rule has long been established tba t he will not 
and should not substitute his judgment for that 
of the local board or reverse the ruling if 
reasonable support· for it can be found in the 
record." 

The Council has in my opinion understood its full 
responsibility, and has acted circumspe.ctly and in tbe reason
able exercise of its discretion in denying the transfer. I do 
not find the objections of sufficient merit and thus conclude 
that appellant has failed to sustain the burden of establish'!'" 
ing that the action of the Council was erroneous or in abuse 
of its discretion. Rule 6 of .state Regulation No. 15. 

For the reasons aforesaid, it is recommended that an 
order be entered affirming the action of tbe c·ouncil and 
dismissling the appeal. 

Conclusions and Order 

Written exceotions to the Hearer's report, wit:tl suppor
tive argument, were flled by the attorney for appel~ant and 
such answer to said exceptions was filed by the attorney for the 
Council, pursuant to Rule 14 of State Regulation No. 15. 

Having carefully considered the entire record rerein, 
including transcript of the testimony, the exhibits, the He::trer's 
report, and the exceptions to the Hearer's report which I find 
have either been answered in the said Hearer's report or are 
lacking in merit, I concur in the findings and conclusions of 
the Hearer and adopt his recommendations .. 

Accordingly, it is, on this 13th day of wcember 1972, 

ORDERED that the action of respondent Township 
Council of the Township of Ocean {Monmouth County) be and 
the same is hereby affirmed, and the appeal herein be and the 
same ·is hereby dismissed. 

ROBERT E. BOWER 
DIRECTOR 
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2. APPELLATE DECISIONS - SOUTH JERSEY PACKAGE STORES. ASSOCIATION V. EDGEWATER 

PARK .. 

South Jersey Packaee Stores 
Association, 

Appellant, 
v. 

) 

) 

Township Committee of the 
Township of Edgewater Park, and 
Sil Inc., J 

Respondents. ) 

----------------

On Appeal 

SUP?LEli1EN TAL 

CONCLUSIONS and ORDER 

Richman, Berry, Ferren & Tyler, Esqs., by Henry J. Tyler, Esq., 
Attorneys for Appellant 

Gladden, Brierley & Paglione, Esqs., by Robert E. Gladden, Esq., 
Attorneys for Respondent Sil Inc. 

BY TRE DIRECTOR: 

Tnis matter came on to be heard pursuant to a remand 
to this Division by· the Superior Court of New Jersey, Appellate 
Pi vision, folloHing appeal from Conclusions and Order entered by 
~he Director of this Division on April 4, 1972. That conclusion 
reversed the action of the Township Committee of the Township of 
Edgewater Park (hereinafter Township) in issuing a new plenary 
retail consumption license to respondent Sil Inc. South Jersev 

acka e Stores Assn. v .. Ed ewater Park and Sil Inc., Bulletin 
?03 9 Item3. 

Prior to the consideration of the appeal by the 
4ppellate Division it became apparent that the Conclusions and 
Order of the Director of this Division were based upon erroneous 
~nformation obtained by the Division from the office of the 
$ecretary of State~ which office disclaimed knowledge of the fil
~ng with it of a certificate issued by the United States Bureau 
pf Census relative to a special population census conducted by 
~t in the Township. 

Following said Conclusions and Order, but prior to the 
Qral argument before the Appella~ Division, the Deputy Attorney · 
General assigned to represent the Director in the rna tter ascer- · 
~ained that a certification of the result of the nspecial censusn 
~ad in fact been received in the office of the Secretary of 
~tate and the results of such census had been promulgated by way 
~f.a certi~i?ati?n of the Acti~g Secretary of S~ate that ~h~ 
I{rJ.or certJ.fJ.catJ.on of populatJ.on of the TownshJ.p by the UnJ.ted 
-~tates Bureau of the Census had been properly filed in his office. 

Motion was duly made in the Appellate Division of the 
Superior Court that the matter be then remanded to the Director 
of this Division to allow for the introduction into evidence 
of such new information and for a supplemental Conclusion and 
Order by the Director based thereon, upon which the appeal, 
jurisdiction over which was retained by the Appellate Division, 
would then follow in normr-tl course. Upon the granting of such 
motion a supplemental hearing followed and this Supplemental 
Conclusion and Order issues in accordance with the court's 
directive. 

. Certain documents, made part of the record herein, were 
introduced into evidence as follows: (a) a letter of transmittal 
from the Department of Commerce, Bureau of Census, to the Secre-
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tary of State (New Jersey) dated July 23, 1969; (b) Certification 
of Director of Bureau of the Census dated July 22, 1969, indicat
ing the population of the Township as of June 10, 1969; (c) copy 
of Certification of the Acting Secretary of State dated September 
~7, 1972, indicating that the above certification of census had 
been filed in his office by the Census Director on July 25, 1969. 
ln addition to these, further documents were accepted into evi
dence at this hearing: (1) affidavit of Silverio Trentaiange, 
president of respondent Sil Inc., (2) bill for services by C. 
~'lilliam Holfe, architect, and (3) bill for services of Gerard 
DeMuro, C.P.A. 

I 
Silvio Trentalange, president of respondentjSil Inc., 

testified in support of the affidavit introduced above and con
firmed that he had paid the above bills with the exception of a 
$500 holdback from the monies due the accountant. 

Following the brief introduction of testimony aforesaid 
and the oral argument of counsel in support of their respective 
contentions, it appeared that \the basic issue presented is: if 
the items now in the record had been available then, would it 
have resulted in an affirmance of the Township's action in grant
ing the subject license. 

The detern;ination in the Conclusions and Order (Bulle
tin 2043, Item 3) was based primarily upon the inaccurate infor
mation gleaned from the office of the Secretary of State that 
there was no public record of the results of ·the 11 special censusn 
above referred to. Such absence indicated that the census was 
not properly 11 promulgated 11 for official use. To promulgate means 
to make known by open declaration or to announce officially. 
1'lebster 1 s Third New International Dictionary (1961). Such pro
mulgation is a basic requisite to the use of a census. The 
promulgation of the 11 special census" in the instant matter by 
tlle Secretary of State resulted from his filing on July 25, 1969, 
as appears in the certification under seal of the Secretary of 
State, dated September 27, 1972o 

A growing dependence upon Federal census statistics by 
ovr L~gislature in contradistinction of local or State census 
compilations is evident in the statutes. Apportionment of the 
Legislature is based upon the Federal Decennial census (N.J.S.A .. 
~4:10-6) which becomes promulgated by its filing with the office 
of the Secretary of State (N.J.S.A. 52:4-1). In the legislative 
history of the Alcoholic Beverage Law the proportion of licenses 
to population was determined "according to federal or state 
fensus ...... 11 N.J.S.A. 33:1-5, initially adopted in 1933. 

Further proportions are to be determined by the nlast 
Preceding FeQ..eral census", N.J.S.Il. 33:1-2lo3, 5, 7, as enacted 
in 1939. The same phrase 11 the then preceding Federal census" has 
been used in the same context by Chapter 170 of the Laws of 1969o 
However, the Legislature did not employ the term ndecennial11 

census in connection with the Alcoholic Beverage Law. Hence the 
detenaination in the prior Conclusions and Order of the Director 
herein, that the Federal ~'~special censusn totals could be used, 
provided such figures were properly promulgated. 

Chronologically the facts in the instant matter indicate 
that on July 9, 1969, the Township granted a license to respondent 
Sil Inc. by resolution adopted 11pending the certification of the 
special Federal Census population figure. n The license was granted 
but its issuance was conditioned further upon the completion of 
respondent's (Sil Inc.) building. 

The practice of granting licenses and withholding issu
ance until conditions have been met is well established. N.J.SoAo 
)3:1-J2. See Passarella v. Atlantic City, 1 N.J. Super. 313 (App •. 
JJiv, 1949). · 
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The adopting resolution, however inarticulately drawn, 
conditions the grant of the license to respondent Sil Inc. upon 
the result of the then pendin~ census count, and indicates that 
the entire action is 11 pen:ding1r the certification of the population 
figure. By fair.implication it can be assumed that the Township 
was aware of the "special census" having been taken and that the 
expected conclusions would support its actions; hence the word 
rrpending" was included as a condition to its resolution. The 
census was in fact concluded as of June 10, 1969; the resolution 
was adopted July 9, 1969, followed by its promulgation by the 
filing in the office of the Secretary of State on July 25, 1969. 
As the license was approved conditionally but not issu~d, the 
Township reserved to itself tne immediate power to re~cind the 
grant had the promulgation of the census not followed 1 forthwith. 

It must be further fairly assumed that the letter of A. 
Ross Eckler, Director of the Bureau of the Census, to the Secretary 
of State, dated July 23, 1969, and the accompanied certification, 
were properly filed with the office of the Secretary of State as 
the subsequent·renewals of respondent's (Sil Inc.) license for the 
subsequent years was no longer conditioned upon the "pending" 
census (the further conditions relating to the required construc
tion were continued). 

It is regrettable that proof of submission of the cer
tification from the Bureau of the Census to the Secretary of State 
was not made available at the initial hearing in this Division, 
the absence of which, together with the ·misinformation supplied 
resulted in the Conclusions and Order appealed from. 

A Hearer's repo1 .. t was waived by the parties hereto, 
as permitted by Rule 14 of State Regulation No. 15, and the 
matter was referred directly to me for determination on the 
record. 

After careful consideration of the entire record herein, 
including transcripts of testimony and the exhibits, I i'ind that 
respondent Township Conwlittee acted in the proper exercise of 
its lawful discretion in granting the subject license to respond
ent Sils Inc~ Hence I shall vacate my prior order heretofore· 
entered, and shall affirm the action of respondent Township 
Committee. 

Accordingly, it is, on this 13th day of December 1972, 

ORDERED that the prior order entered herein on April 
4, 1972, be and the same is hereby vacated; and it is further 

ORDERED that the action of the Township Committee of 
~he Township of Edgewater Park be and the same is hereby affirmed 
~pd the appeal herein be and the same is hereby dismissed$ 

Robert E. Bower, 
Director e 
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:3. DISCIPLINARY PROCEEDINGS - GAMBLING (NUMBERS GAME) - LICENSE SUSPENDED 
FOR 90 DAYS. 

In the Natter of Disciplinary 
~roceedings against 

2eter Galatro & Kathleen Galatro 
t/a 1·iarine Bar 
14-16-18 vJhar.f Avenue 
Red Bank, N. J., 

). 

) 

) 

Holders 
License 
license 
Council 

of Plenary Retail Consumption ) 
C-15 (for 1971-72 and 1972-73 
periods), issued by the Borough) 
of the Borough of Red Bank. 

) ,.,.--------------------
~~arles Frankel, Esq.,, Attorney for Licensee 
Dennis M. Brew, Appearing for Division 

W THE DIRECTOR: 
~·-

CONCLUSIONS 

The Hearer has filed the following report herein: 

Hearer. 1 s Report 

Licensees plead not guilty to a charge alleging that 
pn October 15, 1971 they permitted possession of slips, tick~t~, 
~emoranda and other writings pertaining to bookmaking, pool 
selling and lotteries, known as the ttnumbers garil.e !I and 11 footba:J.). 
pools", in violation of Rules 6 and 7 of State Regulation No. 26~ 

Appearing for the Division; ABG Agent 0 testified 
that on October 15, 1971, in the company of other agents and 
law-enforcement officers, he participated in a raid and search 
of the licensed premises. He found twenty lottery books in a 

, ~arge pot in the kitchen, In a liquor storage closet he located 
~~x football pool tickets, normally used in commercial football 
pools, as well as pieces of paper that appeared to contain horse 
ahd numbers bets. All of the discovered items w§re turned over 

I , . 

to detectives of the Monmouth County Prosecutor's office who 
participated in the raid. 

Agent B testified that he also participated in the 
r;aid as described by Agent 0, and made a search of the area behirid 
tne bar which disclosed a cigar box containing two address books 
~nd "numbers n slips. Another sheet of paper containing appar@rtt 
daily-double bets and another paper with apparent bets upon it 
were found in a drawer behind the baro These items were also 
handed to the Prosecutor's detectives. 

Lctective Bruce E. Kerrigan (an investigator with the 
J1orunou th County Prosecutor's office) testified that on October· 
15, 1971, by prearrangement and armed with a search warrant, he 
conducted a raid on the licensed premises to investigate suspected 
gambling activity. Before he entered the licensed premises he 
discovered one Fete Rossi (driver of a laundry truck) in the. 
parking lot of the licensed premises • He searched Rossi and 
his truck. He then entered the premises and aided the search 
then in progress by his fellow officers. Football pool betting 
slips discovered in the premises were then identified as such. 

Charles K. orconnor (another detective attached to 
the Prosecutor's office) testified that he accompanied the agents 
of this· Division, two members of the local Police Department and 
his a:.ssociate Detective Kerrigan in the investigation o:f the li
censed premises. From his expertise as a member of the gamblirig 
sqp,ad he corroborated Jlgent 0 r s testimony that the slips foun!d 
w~t"e pa,:.ttt of tnli maih'jrial used in oommo~oia.ti ze·d· gambli·ng. 

--··- ·--·- -----
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Peter Rossi, on behalf of the licensee, testified that 
he had placed six football pool tickets on a shelf in the liquor 
storage area without the knowledge of the licensee or his em
ployees, explaining: 

rt~vell, I was going home for lunch, and I didn 1 t want 
my wife to know I had the tickets. I was going to 
pick them up later. 11 

The witness admitted the search of his person revealed four foot
ball pool slips and a scratch sheet in his pocket. ~en asked 
about his desire to secrete the football pool tickets iE the li
censed premises, despite the other tickets in his pocket, the 
following colloquy ensued: / 

"Q In the course of your work do you not have normal 
laundry tickets'? 

A Yes, I do~ 
Q Is it the custom of your wife to investigate the 

tickets and other paraphernalia which are in your 
truck? 

A No, it isn't. 
Q Tell me, Mr. Rossi, why couldn't you put those tickets 

right in your trucke 
A I really don't know the reason why. I know it is 

wrong to do it. I don't know the reason I did. 11 

Kathleen Galatro (a co-licensee)-t~stificd that she ~as 
not present in the licensed premises during the search and inves
tigation. 

Peter Galatro (husband and co-licensee with his wife) 
testified that on the day of the aforementioned search he Has en 
route to Atlantic City and not present in the premises. His ex
planation of the lottery books for the benefit of the local fire 
company was that he had stored them in the licensed premises 
merely as a convenience for later distribution to be made outside 
the premises. They were not to be used in the premises. He had 
no knowledge of ganillling activity on the said premises, and did 
not nor would he permit grunbling to take place in his facility. 

ide are dealing here with a purely disciplinary measure 
and its alleged infraction. Such proceedinhs are civil in nature 
and not criminale Kravis v$ Hock, 137 N.J.L. 252 (1948). Thus 
the Division is required to establish its ca~e by a fair preponder
ance of the credible evidence only. Butler Oak Tavern v. Division 
of AlcQhQlic Beve~ge Control~ 20 N.J. 373 (1956). The finding 
must be based upon a reasonable certainty as to the probabilities 
arising from a fair consideration of the evidence. 32A C.J.S. 
Evidence, sec. 10.1~2. 

The defense is based upon the premise that, since the 
infracting evidence was placed upon the premises by a patron 
without the knowledge of the licensees or their employees, the 
charge herein cannot be sustained against the licensees. The 
testimony of the agents and the law-enforcement officers was de
tailed and clear. Their convincing description of the gambling 
items and paraphernalia found in the licensed premises fully 
establishes and supports the charge. The testimony of Rossi 
that he placed the garrillling slips on a shelf in the premises so 
that his wife would not see them during his lunch visit is so 
implausible as to be ludicrous. Such fabrication was an obvious 
attempt by that witness to exculpate the licensees. 



PAGE 10 BULLETIN 2085 

Testimony, to be believed, must not only proceed from 
the mouth of a credible witness but must be credible in itself. 
It must be such as common experience and observation of mankind 
can approve as probable in the circumstances. Spagnuolo v. 
Bonnet, 16 N.J. 546 (1954); Freud v. Davis, 64 N.J. Super. 242 
{App.Div. 1960). I find the testimony of the agents and detec
tives to be fully credible and believable. 

l·1y exarnination and evaluation of the entire record 
herein lead to the inevitable conclusion that the charge herein 
has been established by a clear preponderance of the credible 
evidence, and recommend that the licensees be found gu~lty as 
charged. 

Absent prior adjudicated record of suspension, it is 
accordingly recorrunended that the license be suspended ·for ninety 
days. Re Connolly, Bulletin 2020, Item 2. 

Conclusions and Order 

Written exceptions to the Hearer 1 s report v:ere filed by 
the attorney for the licensee pursuant to Rule 6 of State 
Regulation No. 16. 

Having carefully considered the entire record herein, 
including the transcript of the testimony, the exhibits, the Hearer's 
report and the exceptions thereto, which exceptions I find 1-vere 
either satisfactorily resolved in the Hearer's report or are without 
merit, I concur in the findings and conclusions of' the Hearer and 
adopt his recommendations. 

Accordingly, it is, on this 13th day of December 1972, 

ORDERED that Plenary Retail Consumption License C-15, 
issued by the Borough Council of' trn Borough of Red Bank to Peter 
Galatro & Katherine Galatro, t/a Marine Bar for premises 14-16-18 
Wharf Avenue, Red Bank, be and the same is hereby suspended for 
~inety (90) da~ commencing 2~00 a.mo on Tuesday, January 2, 
l973 and terminating 2:00 a.m. on Monday, April 2, 1973. 

ROBERT E. BOWER 
DIREcrOR 
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4. RECAPITULATION OF ACTIVITY f:N QUARTERLY PERIODS FROM JULY 1, 1972 THROUGH DEC8'iBER 31, 1972 

ARRESTS: 
Totcl number of· persons arrested 

Licensees &nd employees 
i3ootleggers 
t1 inors 

SEiZURES: 
Cc.rs 
Truc~s 
Alcohol -gallons 
Distilled ~lcoholic bever~ges- gallons 
\·line - gallons 
Bre~ed malt alcoholic beverages- gallons 

. CONPL,\H~TS AND IN'iESTIGATIONS: 
Inspections a~,d visits made on assigned investigations 
Complaints assigned for investigation 
Investigations completed 
Investigations pending 
Pre:n i ses \·lhere alcoholic beverages ·•ere gwged 
So ttl es ge:uo;ed 
Premises -..;here violations ·•ere found 
Number violations found 
License applications investigated 
Contact ••i th either low enforcement agencies 

LABORATORY: 
Anc;.lyses mc;de 
Refills from licensed premises -.bottles 
Bottles frcm unlicensed premises 

·Controlled D~gerous Substance 
I DENTI FI CA.TI ON: 
Crimin~l finscrprint identificetions made 
Persons fingerprinted for non- criminal purposes 

DISCIPLINARY PROCEEDI~GS: 
Case~ instituted ~t Division 
Viol~tions involved 

Soles durin~ prohibited hours 
Sales to minors 
Sales bela~ filed price 
Possess liquor not truly labeled 
Lewdness 
Permit immoral ~ctivity 
Permit misc. gambling on premises 
Purchose from improper source 
No 1 i cense app1. on premises 
No Form E-141-A on premises 
Nuis<1nce 
Hinderin~ Investigation 
Fail to reveal previous suspension 
Beverage Tax Lc:w non-compl i once 
Sale to club non-member 
F rc:ud l. front 
Aidin5 & abetting 
Employ person convicted of crime 
No true books of account 
Sin~le instances of other violations 

Cases brought by municipalities on o~n initiative & rept to Division 
Violations involved 

Sales to minors 
Sale during prohibited hours 
Act of vi olcnce 
ar"·-:1 
Disturb<:.nct:: 
Nui ::.;ar,ce 
Employ intoxicated persons 
Sale to intoxicated persons 
Employee f<.il to hc;ve identification card (local ordinc..1'1Ce) 
Goobl in£ 
Obstructing vie1-1 
Employee convicted of crime 
Single instonce~ of other violations 

HEARINGS rELD AT DIVISION: 
Total number of hearings held 
Appc<::ls 
Bisciplinary proceedings 
Seizures 
Eligibility 

1st Qu rter 2nd -.uo.rter 
July, Aug., Sept Oct., Nov., Dec. 

51 26 
9 b 

13 15 
9 7 

1 
l 

.125 
f95\3 6.55 

1.7) / 52.02 
45·6~ 15t>-82 

5.990 3,573 
917 1,004 
905 1,046 

1,CJ7d 993 
1,400 1,776 

24,41>8 30,'}90 
924 55.3 

1,209 796 
55 13 

1,295 1,344 

575 314 
303 ''"0 

C. • .JJ 

16 11 
2 

20 24 
1,092 696 

114 136 
15d 166 

~.., 

t:<.. 25 
40 21 

2 
13 19 
3 
4 5 
I 10 0 

2 
2 10 
4 21 
2 1 
5 2 

5 
22 

8 2 
9 5 
6 3 
1 
3 3 

10 11 
49 67 
59 a:; 
32 41 
5 14 
4 3 -. 5 -· 2 
2 5 

2 .., 
c. 

1 2 
4 4 

2 
1 1 
4 4 

134 ao 
23 ld 
84 57 

12 
27 15 

Total 

57 
15 
26 
16 

1 
1 
3-125 

799-73 
8).75 

200.45 

9,863 
1,921 
1,951 
2,076 
5,176 

55.446 
1_.432 
2,005 

')5 
2,659 

6·>;:, v, 
547 

29 
2 

44 
1, 733 

250 
504 
47 
61 

c. 
,.~ 

-'"' 
5 
9 

16 
2 

p 
~ 

25 
3 
<: 
-' 
3 

22 
10 
14 
9 
2 
6 

21 
11 b 
142 
73 
19 
7 
I 
0 

2 
7 
) 

" "' ... ... 
a ., ... 
;:: 
s 

214 
41 

121 
1"' "' 40 



STATE LICENSES f..ND PER111TSa·. : 
TotiJ riUtr,b~:r i ~sv.cd 

L i i.cn::.cs 
Solicitors' pcrr.ii ts 
E:np loy on en t perm i b 
DisposBl pcmi-ts 
Soci<·l t;ffBir permits 
\~ine permi·ts • 
Miscell~.nceu.s pcmits '" 
Trunsit in::si·nnic: 
Trc;nsit ccrtif•i·c<:tes. 

OFFiCE Of A~1liSE11ENT •GA~1ES CONTROL.v>... 
License :iss~.;ed 
Premises inspected 
Prcm i.ses•.\·:1-.ef'e .viol<:ti ons four\U·.-.J 
Number vio-h;;;UonS<'f::ounci 
Stute ·fc;i r- hcer\ses d:-::.sued 
Enforcement f1il:es est;:.bliS'.ei:i: 

isf' ·C\;r:Cr t<fr ,_.-
Ju lh· ~.c::; ., 4ePt _' 

ll• 
liHlc.l 
24"-~~ 
28 

l7i2 
58 

2ncr '-"Uo:r.r~rr 
Oct •. :..ov~£ . To tat 

4.451 . 
0 

135-
;15 
2';5 

1 ,10)3 
~04 
709.· .· 
5:1,/ 
62-

il ; : 
7o ~-

24 
2a ... 

1-7,. 
92 . 

ROSER:'l.- E. ~'.£R 
Di:teetor'.'Gf ,<;laohoh'C ii;cver.<.:gc -:·onl!"(;~v; 
C~lilSion~·Gf o"<museaawt. G61lles C(lnrrol,oi 
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5. DISCIPLINARY PROCEEDINGS - SALE TO MINOR - APPLICATION FOR IMPOSITION OF 
FINE IN LIEU OF 20 DAYS SUSPENSION GRANTED. 

In the Matter of Disciplinary 
Proceedings against 

Hemp Inc. 
t/a Silver Tavern 
142-144 Speedwell Avenue 
Morristown, N.J., 

Holder of Plenary Retail Consumption 
License C-15, issued by the Mayor 
and Board of Aldermen of the Town of 
Morristown. 

) 

) 

) 

) 

) 

) 

- - - - - - - - - - - - - - - - - - - - -) 

CONCLUSION'S 
and 

ORDER 

Licensee, by Edward Stephen Yankowich, Principal Stockholder 
David S. Piltzer, Esq., Appearing for Division 

BY THE DIRECTOR: 

The Hearer has filed the following report herein: 

Hearer's Report 

Licensee pleaded not guilty to a chal ... ge alleging that on 
July 18, 1972, it sold alcoholic beverages to a person under the 
age of twenty-one years, i.e., age seventeen, in violation of 
Rule 1 of State Regulation No. 20. 

On behal.f of the Division, David --- testified that he 
is seventeen years old and was born June 2, 1955. Shortly after 
midnight on July 18, 1972, he was accompanied by Stephen --- and 
Henry ---, who drove to the licensed premises for the purpose of 
purchasing beer.. Henry parked in a parking lot diagonally oppo
site the licensed premises. Immediately thereafter David left 
the car empty-handed and entered the licensed premises at its 
door to the bar portion of a combination restaurant and bar. A 
male, whom he could not identify, approached him as he waited for 
service near a counter at the entrance, and, when he ordered a 
six-pack of beer, another male, whom he later identified as 
Harold G. Shotwell, went to the end of the bar, returned with a 
six-pack of beer for which David paid $1.50. He returned to his 
car and friend3 .. 

In explaining how he was able to make such purchase, 
David admitted showing a false driver's license beionging to a 
friend who is twenty-four years old. He stated that he was not 
asked to execute any written representation with respect to his 
age nor was comment made of his age. He admitted consuming a 
portion of the beer. · 

Stephen testified that he is seventeen years old and 
on Ju~y 18, 1972,.acco~panied his friends, David and Henry, to 
the llcensed premlses ln a car driven by Henry. After parking the 
vehicle in a parking lot diagonally opposite the licensed 
premises, David left the car empty-handed and returned in eight 
orren minutes with a bag containing a six-pack of beer. He stated 
that he could see David enter the licensed premises and later 
saw him depart from it. He is familiar with the tavern which is 
clearly identifiable by an outside sign. 

On cross examination he admitted that, as he was never 
in the tavern, he did not know if the door by which David 
enter.ed led to the bar portion or the restaurant. He further 
admitted that while the car in which he was riding was parked 
in such a way that its front was facing the street on whish the 
l:loom.1111d p:t~tJruitHH# Wo:rto looatod, thi!U"a Wd3 an angle i.n its 
direction that would require a slight turning of the head to keep 
the entrances in continuous view. 
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Agent DeR of this Division, testified that-he visi t~d 
the premises on AuGust 23,. 1972, in the, c.ompanr-o:C .Uavid, Steph~n: 
and Henry. He parked his car in the same parking lot and in the 
general directtlon as described by the boys. The distance between 
the car and the entrance did not exceed a hundred feet and anyone 
in the car would have a clear-view of the. doomvays. Accompanied_ 
by ;)avid, he entered the premises Hhere- D.avid imrnediately and 
unhesitatingly identified the bartender, Harol~ G. Shotwell~ as 
the person 1..rho obtained< the beer from the rear of the bar. On 
cross exarnination the agent· admitted that David could _not identify_ 
the bartender who s.erved him-. He· also admitted that another 
licensed premises is a mere seventy-five feet away from t~e 
subject licensed premises. 1 

I 
Harold G. Shotwell, ·testifying-forvthe- licensee, stated' 

that he one of two bartenders employed; and during the week of 
July 18th, he was working days•, i·.e., until. 4:30; P•In:· He had no. 
reco.llection of getting any beer:: for D.ayidr and. had .. nev-er seen hi.lll'r: 
until the visit by.-the•ag!3nt·andc tb:e~minoF'.o. 

He admitted, on cr:o.ss, e~amination,,, that;; on;_ occasion. he~ 
would stay in the tavern af:ter:- his vlO:rking hours, and,t:• if. the 
bartender on duty was: busy, he would assist. On the. night of 
the alleged sale. he could not. recal'l if ·he" was at home-" or at the_..,, 
licensed premises. 

Edward Stephen Yankovrich testified that he and· his wife.£ 
are the sole m-vners of the capi-tal stock of the licensee 
corporation. He had spent more tran sixteen· years· as a member 
of the Morris to-vTn. Police D.epartmen t- and: has• had experience in 
situations where minors protect a source. of alcoholic beverages • 
by accusing another_ licensed premises. He produced records 
indicating that the evening o:f .July· 17 into the early morning 
of July 18, 1972 was a slow business. night, implying tr.IB. t his 
bartender that eveningwas not so. busy· that he would have been 
unable to procure beer for David himself. He· de.scri_bed his 
bartender then on duty as a man only five feet three inches in 
height, and added that David had stated. to the a-r;en t that the 
bartender was a 11 bir; guy". He drew a sketch of the parking lot. 
where the boys had allegedly parked, indicating that passengers 
in a car there parked would have had to have their heads con
tinuously turned to keep the door of his tavern in view. 

On cross examination he admitt·ed- that it would be 
possible for a. car to-have been parked:in_that~ lot at such an 
angle that a direct. view of his. premises" could have, been 
possible. He had reason to recollect having._ been in his tavern 
that evening and has no recollection ot: any sale to David or 
any other young person. 

Although not representedby counsel, the licensee had 
its defense ably presented by Yankowich who arg~ed with some 
vehemence that, as he was. particularly mindful of the dangers of· 
sales to minors, instructions to his bartenders would have been 
sufficient to have precluded such sale •. He was.emphatic in his 
belief that the minor had procured alcoholic beverages_ at some 
other place and had identified his place as a means_ of protect
ing the unauthorized source. 

Preliminarily, it should be observed that we are 
dealing with a_purely disciplinary action and s~ch action is
civil in nature. and. not criminal. In re Schneider, 12 N.J. 
Supero 449 (App. Divo. 1951). Thus the proof must be supported 
by a fair preponderance of the credible evidenceo Butler Oak 
Tavern v. Division of Alcoholic Beverage Control, ~0 N.J. 3!3 
(1956) 0 

.. ··-



. BULLETIN 2085 PAGE 15 • 

. Since the matter sub judice presents a !'actual issue, 
the credibility of' witnesses must be weighedo Evidence to be 
believed, must not only proceed f'rom the mouths of credible 
witnesses, but must be credible in itself, and must be suen as 
common experience and observation of mankind can approve as 
probable in the ci·rcumstances. §pagnuolo Vo Bonnet, 16 N.J. 546 
(1954); Gallo v. Gallo, 66 N.J. Super. l (App. Divo 1961). 

I have had the opportunity to observe the demeanor or the 
witnesses as they testif'ied and, in view of the conf'lict in the 
testimony, I have made a careful analysis and evaluation or 
their testimony. 

Although the Division strongly deplores the /~onduct ot 
the minor on the-date in question, I am imperatively/persuaded 
that his version had a substantial ring of' truth with respect 
to the alleged purchase of' the alcoholic beverages in the 
licensed premises. 

I am impressed by the !'act that the minor. unhesitant
ingly directed the agents to the licensed premises. Upon entry 
he immediately pointed to the person who .. secured the beer, then 
not knowing that that person alternated as a day bartender. 
His !'rankness in admitting that he could not describe or recall 
the bartender then on duty adds to his credibility, not 
detracts from it. His description of the necessary walk to the 
end of the bar where the beer cooler was kept lends suf'ficient 
color to indicate a prior visit. 

The demeanor and candor of the minor is in sharp 
contrast to the vagueness of the bartender, Shotwell, whose 
explanation of the method of' verification of' age of apparent 
minors showed lack of conviction. While the licensee's princi• 
pal owner was convincing in his denial that he would be instru• 
mental in the sale of any alcoholic beverages to minors, the 
testimony of his bartender was palpably unconvincing. 

I conclude, therefore, that a fair evaluation of the 
evidence clearly preponderates in f~vor of a finding of guilt; 
and I so recommend. 

The licensee has no prior adjudicated record of 
suspension of license. I further ~ecommend that the license be 
suspended for twenty days. Re Alexander Liquors, Inc., 
Bulletin 2053, Item 4. 

Conclusions and Order 

Written exceptions to the Hearer's report were filed 
by the licensee and although not received within time as required· 
by Rule 6 of State Regulation No. 16 were nonetheless considered. 

Having carefully cons ide red the entire record herein, 
including the transcript of the testimony, the exhibits, the 
Hearer's report and the exceptions thereto, which exceptions 
I find were either satisfactorily resolved in the Hearer's report 
or are without merit, I ·concur in the findings and conclusions 
of the Hearer arid adopt his recommendations •. 

.. 
However, in view of the circumstances herein and the 

absence of violations having occurred within the direct knowledge 
of' the agents of this Division, I shall favorably consider a 
prompt application by the lice~see within ten days prior to the 
effective. date. of suspension herein, to ac.oept a fine in lieu 
oe auape~eion ~n ~ooo~4Anoo.with Chapter 9 or tho tawa ot 19?1. 

\.· 



Accordingly, it is, on this 13th day of Decemb~r 1912, 

ORDERED that Plenary Retail Consumption Licens_. c;..l5t 
is. sued by the Mayor arid Board of Aldermen . of the Town ot 
Morristown to.wemp l11c. 1 t/a Silver Tavern . .ror premise~ 142-144 
Speedwell Avenue, Morristown, be and the same is hereby 
suspended for twenty (20) days, commencing z:~oo a.m. on Tuesday, 
lanuary 2, 1973 and terminating 2:~0 a.m. on Monday, January 22, 
1973. 

6. DISCIPLI'!WtY PROCEEDINGS - AMENDED ORDERo 

tn the ~~tter ot Disciplina~y 
J»roceedings against 

wildwood Crest Liqtio~s, Inc. 
t/a Crest Tavern 
9600 Pacific Avenue 
Lower Township . 
pe Wild..O od, N.J. 

j:oldel' of Plenary R~tail .Constimption 
License c-15, issued.by the Township 
Gommittee or Lower Township. 
• ~ ~ - - - - ~ - ~ - a ~ ~ ~ -

BY THE DIRECT OR: 

ROBERT E. BOWER 
DIRECI'OR 

) 

) 

) 

) 

) 

) 

- -) 
Licensee 

On September 7, 1972 Conclusions and Order were entered 
in the within matter, imposing a suspension of license for ten 
dS:iYS in consequence of a.finding that the licensee had violated 
N:•J .s.A. 33 :1~2 prohibiting the sale or alcoholic beverages for 
9l'r•premises consUID.p'tioh. Re. Wildwo"od cr~st LiqU:Ol'Sz Inc. I 
.J3lllletin 20671 Item 5. The e.f.fective date or the suspension, 
3eptember 19, 1972, was s·tayed by letter or the Director dated 
s·eptember 15, 1972, in order to parmi t the licensee to make an 
!-PPlication ror a rlne in lieu or su·spension in accordance with 
ehapter 9 or the Laws or 1971• 

Therearter the licensee determined not to make such apJt~l~ 
eation and the errective dates or suspension would now be not!naltt 
tlxede 

.. However licensee conducts a seasonal business ;and sald 
bti·a'iness is riot how being operated. Thus no errective p·enalty ·can ... 
p~ imposed at this time. The e.ffective dates o.r the suspension wi~t:l 
l)' fixed by rurther order which will be entered after the liceriS'~d 
premises shall have rully resumed business for the 1973 season. 

Accordingly, it is, on this 29th day or December 1972. 

ORDERED that Plenary Retail CoBsumption Licens~ C-15, 
.:issued by the Township Committee or Lower Township to Wildwodd 
.'c·rest Liquors, !ric., 't/a ·ores t Tavern .ror premise·s 9600 Paciric 
~venue. Lower Township, be and the same is hereby suspended for 
:~n (10) days. the er.rective dates to be i'ixed by further order 
'aa aforesaid. 

I ,' 

: 


