
L~·.J:~-H:ll.S~ .!..UI_lt:r UL~~ J.it:; V ll 

~cnt to Re~ul~r ~~~ting Li~t 

STATE OF NEW JERSEY 
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL 
744 Broad Street Newark, N. Ji 

BULLETIN NUMBIBR 133 July 28, 1936 

1. APPELLATE DECISIONS - BURAK v. IRVINGTON and CHANCELLOR 
' b' 

ASSOCIATION, INC. 

SAM BURAK, 

Appellant, 

-vs-
BOARD OF COMMISSIONERS OF THE 
TOWN OF IRVINGTON and 
CHANCELLOR ASSOCIATION, INC., 

Re ~?pondents 
- - - - - - - - - -

') 

) 

) 

) 

) 

-) 

On Appeal 

Appellant's Insistence on 
Regular Procedure 

It appearing that D. Frederick Burnett, Commissioner of 
New Jersey Department of Alcoholic Beverage Control has filed his 
conclusions based on testimony taken in the above entitled appeal, 
and it appearing that in the last paragraph of said conclusions 
the Commissioner states "Because I belleve.thut the appearances 
should be strictly observed in these cases or possible self inter
est, I shall if appellant insists in writing in five days, follow 
the regular proqedure, That is appellant's right and my duty.n 

The appellant does hereby within five days, insist in 
writing that the regular procedure b(; followed by the Commispioner. 

Dated: July 15th, 19360 

SAM BURAK, ) 

Appellant, ) 
-VS-

BOARD OF COlVlIVlISSIONERS OF THE 
TO-WN OF IRVINGTON and 
CHANCELLOR ASSOCIATION, INC., 

) 

) 

) 
Respondcmts 

- - - - ) 

GEORGE A. HENDERSON, 
Attorney &f Appellant. 

On Appeal: 

ORDER 

It appearing that on July 13, 1936, Conclusions were 
filed in the above entitled causo, (Bulletin #U30, Item :/12) where
in the action of respondent Board of Commissioners of the Town of 
Irvington, in issuir1g a club license to respondent Cl'lancellor fl.s
sociation, Inc. wns affirmed, subject, however, to being reversed 
upon the technical consideration that the license should huv0 been 
issued by the Sts.te Commissioner because some members of the loce.l 
issuing authority were also honorary members of the Chancellor 
Associ.ation, Inc., if appellant insisted thereon in vvri ting within 
five (5) days from the date of such Conclusions; 

And it further appearing that appellant has within the 
specified period filed with me in writing his insistence upon a 
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reversal by reason of the technical consideration as aforesaid; 

NOW,THEREFORE, it is, on this 24th day of July, 1936, 

ORDERED, that the Conclusions he~etofore filed in the 
above entitled mntter be and the same are hereby modified to the 
end that the action of the respondent Board of Commissioners of 
the Town of Irvington, in issuing a club license to the respond
ent Chancellor Association, Inc., be and the same is hereby re
versed and the said club llcense is hereby cartcelled,effe:ctive 
July 27, 1936 at midnight, without prejudice, however, to the 
right of respondent Chancellor Association, Inc. to apply to this 
Department for n club license, pursuant to Section 18A of the 
Control Act, and for a special permit to operate pending final . 
action upon such application. 

D. FREDERICK BURNETT, 
Commissioner. 

2. APPELLATE DECISIONS - WELSTEAD v. MATAWAN 

THOMAS GERARD WELSTEAD-, ) 

Appellant, ) 

-Vs- ) 
BOROUGH COUNCIL OF THE 
BOROUGH OF MATAWAN, ) 

Respondent ) 

ON l1.PPEAL 
CONCLUSIONS 

John J. Meehan, Esq., Attorney for Appellant. 
Edward,W .. Currie, Esqo, Attorney for Respondent. 

BY THE COMMISSIONER: 

This is an appeal from the denia.l of appellant's appli
cation for a plenary retail consumption license for premises lo
cated at #277 Main Street, in the Borough of Matawano 

Appellant held a consumption lic2nse issued by re
spondent for the past two yenrs for other p.remi?es. When his 
last license ran out on June 30, 1936, he did not seek a renewal, 
applying instead for c. new license for his present premises. 
There is no question rai~ed as to the personal qualifications of 
appellant or the manner :Ln which he conducted his tiusiness under 
his pri.or licenses~ It is only the proposed location of the new 
place which creates any difficulty., 

Respondent contends (1) 'rlic-; neighborhood in whicp ap
pellant's present premises are located is essentially residential, 
nnd a large number of persons residing there object to the issu
ance of a license in this vicinity; and (2) ThG issuance of a 
consumption license for these premises would create a dangerous 
traffic hazard. 

(1) The premises sought to be licensed are located, 
technlcally, in o. district zoned for business. In fact, however, 
the only business places there are a handful of neighborhood 
stores, such as a grocery, hardware store, delicatessen store, 
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real estate office and gasoline station. Aside from these few 
stores the section is entirely residential, consisting of high
class private homes. Directly across the street is th~ start of 
Edgemere Heights, the finest residential section in the Borougho 
One of appellant 1 s ovm. witnesses stated as his· opinion that the 
neighborhood was mostly residential. There has never been, at 
least not for the pnst 65 years, any license for the sale of in
toxicating liquor in this vicinity, and a petition signed by 146 
of the neighboring residents, backed up by vigorous personal 
protests at the hearing both before respondent and on appeal, 
eloquently bespeaks the prevailing sentiment of the community. 

It does not follow that a license must issue merely be
cause the premises are located on a street containing other 
stores. Ely_ v. Long_ ~ranch, Bulletin ¥/99, Item #2. .As said in 
the case cited: -

"There are othe;r considerations to be weighed 
by the issuing authority~ In the present case it appears 
that no licenses have been issued in the vici.nity of the 
premises in question; that the Mayor and the Commissioner, 
as well as many others, testified that the issuance of the 
license was socially undesirable; that the issuance of the 
license was opposed by a large majority of the residents 
of the !1eighborhood; -3~ -3~ " 

Likewise the fact that the premises are located in a district 
zoned under the local zoning ordinance for business is not decis
ive when the neighborhood is, in fact, residential. Re Cranford 
Veterans' Holding Co..!...L..Inc. , Bulletln fticl26, Item ~f 11. 

There is no suggestion that respondent was prejudiced 
against appellant or did not ~ct in utmost sincerity and good 
faith. Its determination that the issuance of a license in this 
neighborhood, in view of the character thereof and thE:! objections 
filed, was reasonable. Re Cranford Vetera~s' Holding Co., Inc.2 
,supra! and cases therein cited. 

(2) Api)ellant' s premises arE:1 located within 125 feet of 
the intersec.tion of two State highvvays, namely, Route #34 and 
Route i/:4 and #9. This, particularly .on summer week_,.ends, is one 
of the busiest intersections in the State. As testified by the 
M3.yor: 

nThe traffic is such on weok-ends that we have a. rule 
and r;:-!guJ.atlon that cars going north passlng the li
censed )remises shall do so in a double line; cars de
siring to go directly north and not to the) left or 
west shall keep to the right; cars which wish to go t.o 
Newark and Nt?W York shall keep to the center of the 
road. Vvhen thls double line of cars is placed on that 
highway it takes up the entire highway, and there is 
no room to park in front of the licensed premises. My 
observation has been that regardless of how well a Dan 
keeps his place - and there is no objection to Mr. Wel
stead - he conducted a l:icensed premises in the Borough 
and we have had no complaint aeainst him - but regard
less of how well he lrneps hi .. s :1:-:ilace, ·traveling drunks, 
as soon as they see a tavern sign, wtll park their.car 
there, get out and go in, and vfuen the proprietor re
fuses to serve them, they will drive away. To have a 
place located there for these people to be attracted 
and park their cars, where traffic is so heavy, wou.+d 
be a decidedly dangerous condition." 
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lt has been hel~ that the refusal to issue a license 
for pr~mises where such issuance would create a danger.ous traffic 
hazard is proper. R~ed _v. Way, Bu,J_letin #'78, Item #2. In the 
case cited I ~aid: 

"The magnet of a tavern at this apex may well attr·act. 
the parking of cars on or parallel or near the two 
converging highways, with consequent congestion and 
narrowing of the traffic line and increased dangers 
attendant upon the alighting and reloading of pass
engers pulling out of line, .followed by the effort· 
to pull out from a closely parked line into open 
traffic, ·often difficult under normQl conditions 
and conceivably more so after sojourn at the oasis, 
all of which imperils life and limb ns well as im
pedes the fast moving through traffic. An ounce of 
prevention here-is worth pounds of cure. Parking· 
grounds in the rear do not eliminate the dangers. 
The American public is usually in too much of a hurry 
to use them. 

TYThe gen(~rnl rights of to.verns which cater 
primarily to transient trade using tl;le speedways ·of 
New Jersey weigh lightly in the balance when the 

·safety .::md the- livE::s of the travelling public become 
of moment. _In nll- such cases, strict construction 
will be the rule.n 

Respondentt s determination th<S.t the issuanc'e .of a con
sumption license' for th~se premisss would create nn undue traffic 
hazard. is_ reasonably sustained by the~ evidence and the denial of 
appellant's application is, thereforo, proper. 

In view of the foregoing, the action of respondent is 
affirmE~d. 

Dated: July 24, 193:3 ~ 

D. FREDERICK BURNETT, 
Commissioner. !: 

3. APPELLATE DECISIONS - PINGITORE v. RED BANK. 

TONY PINGITORE, ) 

Appollant, ) 

-vs-

BOROUGH COU]'.\JCIL OF nm BOROUGH 
OF RED BANK, · 

) 

) 

Hespondent ) 

-- - - -) 

·ON APPEAL 
CONCLUSIONS 

Quinn, Parsons & Doremus, Esqs.-, by Theodore J. Labrecque, 
Attorneys for Appellant. - · 

John S. Applegate, Esq., Attorney for Respondent. 

BY THE COMl\iIISSIONER:-

This is an appeal from the denial of an application for 
a·renewal of a plenary retail distribution license for premises 
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known as 75 Leighton· Avenue, Red Bank. 

It is admitted that appellant has complied with all 
the statutory prere4uisites. 

The denial of the renewal license was by a divided vote 
of the Councilmen, two voting in favor and three against. No for
mal answer wns filed by the respondent, but as testified to by 
Councilman James A. Van Schoick who voted agai.nst the renewal, 
the reason for the refusal to renew was alle£ed "Sunday Salesrv at 
the licensed premises. 

No formal charges were ever preferred against this li
censee during the term of his old license; nor was the-re any hear
ing on his new application where he would have had an opportunity 
to refute any charges that might have been preferred against him. 

Mr. Van Schoick testified: 

A. That the discussion on the application of 
Pingitore arose by reason of a police report that a man had been 
arrested in October, 1935 charged with being drunk and disorderly';. 
that the report set forth this man stated to the police that he had 
purchased his liquor at the licensed premises on a Sunday. 

B. That about four months before the application 
for rerieWal was filed Mr. Van Schoick visited the licensed prem
ises on a Sunday morning. Upon entering, he observed a man at the 
counter about to purchase two pints of liquor. Mr .. Van Schoick 
came to this conclusion because the bottles were on the counter and 
there was also money on the counter. He further stated that when 
the young man behind the counter saw him he would not complete the 
sale; that he late~ saw this same man on the street with a package. 

C. That on this visit to the licensed premises, he 
looked into the rear room and saw the licensee, Pingitore, at a 
tabl.e which contained a liquor bottle; that later, after the li
cense had been refused, Mr. Pingitore explaining this incident, 
told him that he only treated friends. 

No Witnesses other than Councilman Van. Schoick testi..
fied for the respondent. 

The appellant testified he has conducted a grocery 
store at 75 Leighton Avcmue for nine and a half yet:~.rs; that he has 
had a plena~-Y retail distribution. license since 1934. He pro
duced five witnesses ·who testified as to the high-cl.ass character 
of the licensed premises. One was a letter .carrier who has deliv
ered mail to the licensee at the licensed premises for nine years. 

The testimony of Councilman Van Schoick - raising as it 
does the question as to whether or not Mr. Pingitore has violated 
the law - standing alone, falls far short of the definite and con
vincing proof that should necessarily support a finding that this 
licensee has been guilty of such improper conduct as t6 deprive 
him of a renewal of a li.cense, which he has held for three licens
ing periods.· Some of it is mere hearsay. Most of it is conjec
ture. All of it is inconclusive. 

The action of the respondent is reversed. Respondent 
is directed to issue the license. as applied for. 

Dated: July 24, 1936. 

D. FREDERICK BURNETT, 
Commissioner. 
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4. ..APPELLATE DECISIONS BORELLI v-. RED BANK. 

PATSY BORELLI; ) 

Appellant, ·) 

-vs- ) 
·.ON APPEAL 
CONCLUSIONS 

BOROUGH COUNCIL OF THE ) 
BOROUGH OF RED BANK, 

Respondent ) 

George Ro· Sommer, Esq., Attorney for Appellant. 
John S. Applegate, Esq~, Attorney for Respondent. 

BY THE COMMISSIONER: 

J This is an appeal from the denial of an application for 
a ~-e!!:ewal of a plenary retail consumption license for .premises 
2 Morford Place, Red Bank. 

It is admitted that appellant has .complied with all the 
statutory prerequisites. 

No hearing was held before the Borough Council and the 
, only notice receiv~d by appellant was a lette~ from the Borough 

Clerk dated June 25, 1936 notifying him that ·his application had 
b~en deni~d. No reasoR for the·denial was set forth therein. 

The appellant Borelli is the owner of the building hous
ing the licensed premises. He has held three licenses for same. 
The first issued February 6, 1934, expiring June 30, 1934;; the 
second issued June 28, 1934, expiring June 30, 1935, .and the third 
issued June 17, 1935, which expired June 30 of this year. 

Red Bank on January 6, 1936 passed a resolution which 
limited the consumption and distribution licens-es to those then 
outstanding or for which applications were then pending. 

The only witness _for the respondent was Councilman Van 
Schoick. He stated that all other retail consumption licensees 
who had.applied for a renewo.l of their licenses were granted same; 
that the Borelli license was refused "because the neighborhood in 
which the licensee's place is situated didn't want or need that 
kind of a pldce." There was no evidence to the effect that the 
character of the neighborhood in which appellant's premises are lo
cated had changed in 0ny way since .~my of his prior licenses were 
issued. Renewals of licenses are not to be denied on flimsy gen
eralities. Cracker barrel opinions, to be given weight, ·must be 
based on supporting facts. There was, to be sure, a $tatE;rflent by 
Mr. Van Schoick relative to the employment of a minor for three 
weeks j_n F'ebruary, 1935 at the licensed premises which resulted in 
a warning to him by the Chief of Police. However, there was no. 
legal proof of any violations having been committed by the licen
see nor had he ever been brought before the ~ouncil at any time to 
answer ~ormal charges. · 

Under the circumstances, the action of the Council.in 
refusing to renew the license was· arbitrary and unreasonable. 

The action of the respondent is reversed4 Respondent 
is directed to issue the license as applied for~ 

Dated: July 24, 1936. 

D. FREDERICK BURNETT, 
Commissioner. 
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5. APPELLATE DECISIONS - COSTA v. RED BANK. 

ROSARIA COSTA,. · 

Appellant, 

-vs-

BOROUGH COUNCIL OF THE 
BOROUGH OF RED BANK; 

) 

) 

) 

) 

Respondent ) 

ON APPEAL 
. GONCtUSIONS 

SHEET #7 

Quinn,. Parsons & Doremwh E-sqs., by Edmund J. -Canzona, ·Esq.·' 
~ Attorneys for Appellaht. 

John S. Applegate, Esq., Attorney for Respondent. 

BY THE COMMISSIONER: 

This is an.appeal from the denial of an application ~or 
a renewal of n plenary retail distrj~but5.on license for premises 
62 West Bergen Place, Red ~ank. 

It is admitted that appellant has complied with all the 
statutory prerequisites. 

The denial of the renewal license wns by a divided vote 
of the Council. No formal answer wr~s filed by the respondent but 
Councilman James A. Van Schoick testified that the refusal to renew 
was because (a) the.re had been complaints against appellant; 
(b) there wer~ enough drinking places without this dne, viz.; three 
within .two blocks. 

··The testimony of ·Mr. Van Schoick - the only witness for 
respondent - on the first point was not at all conclusive. It was 
based in large part upon hearsay with no definite or convincing 
proof' that any violation of the law had (~ver occurred on the JJ_
nen$ed pre~ises during the two years it had been licensed or prior 
thereto. The testimony disclose$ that Mrs. Costa had nevor been 
brought up on charg·es nor had there been any hearing upon objec
tions that might havo existed against her present applicatlon for a 
,r-E;-newal of her license. - If thE:;re were any convincing proof before 
me that this licensee had violated the trust imposed in her by the 
issuing authority.during the period of her prior license, I would 
not hesitate to affirm the denial of a renewal. The testimony, 
however, i.s bQ.rren of any proof of such a naturb. 

·011· the second poj .. nt, the testimony discloses. that three 
other licensees 1,1ad applied for and been granted renewal of their 
licenses - all holding ·retatl consumption ].icenses and all within 
two blocks of each other. Also included in this small area is the 

. grocery store which has been conducted by rippellant for over four 
years. She has operated under a retail distribution license since 
January 21, 1935 and has, therefore, been issued tvvo license~. 

I have recommended to municipali.ties desiring to limit 
the number of licensos, that renewals be issued to all licensees 
VJho have clear records,. but that, upon conviction of any serious 
violations,. that parti'cular licensee should be rejected on renev1rn.l 
and that the number of licenses be thereby automatically·roduced by 
each .such rejection. In re Juska, Bulletin #116, Item //?; in.£.£ 
Haney, Bulletin #119, Item #9·; in rG Morton11 CBulletin f/:126-, Item 
#14. . 
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The present case, however, does not come within this 
category. This licensee, so far from being convicted of a serious 
violation, has never been convicted at all of having violated any 
of the provisions of the Control Act or the Rules and Regulations. 
She stands upon equal grounds with any of the other licensees on 
her block ~10 have been granted renewals of their consumption li
censes. Consequently it would be unfair to single her out and 
deny her license and grant the others. As stated in Rnjca v. 
Belleville, Bulletin l/101, Item #·l: 

fflJVhile a renewa;t, like an original liquor licensfj, is a 
privilege and not a right, Re Marritz, Bulletin #61, 
Item ff8, never the less, it is but fair, and therefore 
reasonable that issuing authorities should weigh the 
facts that worthy lic0nsees, in reliance upon their 
license have expended money, incurred commitments and 
otherwise changed their positione In those cases pri
vate justice i.s weighed o.s against the public interest 
of the community. 11 

It appears from the record before me that she is just as 
much entitled to a renewal of hGr license as the other licensees 
who have obtained renevmls on the same block vvhere her store is lo
cated o 

The action of respondent is reversed. Respondent is 
directed to issue the license as applied for. 

Dated~ July 243 1936. 

D. FREDERICK BURNETT, 
Commissioner. 

6. MUNICIPAL ORDINANCES - LIMITATION OF NUMBER OF LICENSES IN 
PARTICULAR SECTIONS OF MUNICIPALITY - PRINCIPLES APPLICABLE. 

July 16, 1936 

Dear Sir: 

A few days ago I submitted to you for your approval a 
proposed ordinance for the Township of Denville regulating the 
licensing of alcoholic beverages, and in which I have provided o. 
limitation for the number of licenses to be issued. 

One of the Township Committeemen has suggested an amend
ment to the proposed ordinance fixing a limitation of taverns upon 
certain of the highvvays, of which there are three running through 
the Tovmship. 

I am mindful of Section 37 of the Control Act permit
ting the Township to limit the number of licenses to sell alcoholic 
beverages at retail and the hours between which the sales may be 
made. 

Would you render an opinion as to the right of the Town
ship in limiting the number upon any particular street or highway 
and whether or not you think this to be discriminatory. 

Very truly yours, 

FREDERICK C. HENN. 
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Frederick C. Henn, Esqu, 
Jersey City, No J. 

Dear Mr. Henn: 

SHEET #·9 

July 24, 1936 

There is no objection to limiting the numb€r of licen
ses to sell alcoholic beverages at retail to a definite quota for 
particular streets or highways or sectio11s provided the sections of 
the municipallty in which the licenses will be issued aro specifi
cally designnted (r0 Wayne, Bulletin #69, Item #6) and the number 
to be issued in each such section and the sections themselves are 
determined with due recognition of public convenience artd necessi
ty (see Br.ighton Hotel Co_. v. Loder 1 Bulletin #41, Item #6). 

Licenses have been denir;d by municipal license issuing 
authorities on the grounds that there were a sufficient number of 
licensed prf?mises in the vie in:i ty, that the issuance of an addi
tional license would be socially undesirable and that the exist
ing places adequately satisfied the local needs. They have also 
been denied on thQ ground that the neighborhood was residential .. 
I have affirmed such denials where· such was shown in fact to be tne 
case and the conclusion was eminently proper. 

I see no reason why the same policies cannot be given 
official standing through adoption by formal resolution. See 
re Scull, Bulletin f/125, Item #5 and the i terns c'ited thr~rein. In 
such case, all premises situated in the particular sections to 
which licenses are conf:lned, are on an ec.i_ual footing. No one per
son or premises in the district is favo+ed over any other. They 
all start.from scratch. Each has an equal chance at a lj_cense. 

Very truly yours, 
D. FREDER.ICK BUR.NETT, 
Commiss].oner. 

7. MUNICIPAL ORDINANCES - AMENDMENTS - RIGHT OF MUNICIPAL GOVERNING 
BODY TO AMEND. 

LICENSE FEES - INCREASE IN RETAIL LICENSE FEES MAY NOT AFFECT 
. LICENScES ISSUED AND OUTSTANDING AT THE TIME OF THE !NCREASE. 

Dear Sir: 

1'0WNSHIP OF NEW HANOVEB 
.- _W.M. Ellis, Clerk 
Cookstovm, New Jersey 

July l 7, 1936 

We, the Township Comm~ tte:e . of New Hanover, issued li
censes this year for the sum of $200.00 and receJved a petition 
signed QY 60 peoplu of the Township to close on Sundays, which we 
did. Now the license holders have a petition out with 200 signers 
on it,which is 60% of the registered voters, and want the places 
opened on Sunday. Can we, the Committee, recall the Resolutl.on on 
the minutes and rai.se the fee and be on the right t.racko We feel· 
that they should pay more fees if they are to be open on Sunday. 
We would like very much to have· your say in this matter. Thanking 
you we remain · 

Yours truly. 
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July 24, 1936 

W. M. Ellis, 
Clerk of New He..nover Township, 
Cookstovm, New J'ersey. 

Dear Mr. Ellis: 

I have before me letter of July 17th written on behalf 
of the Township Committee asking if the Township Committee may raise 
the license fee in consideration of &llowing licensees to remain 
open Sundays. The letter is unsigned but I take it that it is yours 
as it is on your letterhead. 

There is nothing to prevent the Tovmship Committee from 
amending its resolution at any time. The original resolution vvhich 
fixed the fee for plenary retail consu:m.ptJon licenses at $200 and 
prohibited Sunday sales did not bind the Township Committee so as 
to prevertt any future changee At the time it was adopted it repre
sented merely what the Committee then supposed to be the best com
mon interest of the public at large. Now, if experience has shown 
to the contrary, it may be amended or rescinded outright. The 
right to change it is founded on the samo p·ower which vested in the 
Township Committee the right to enact it in the first place. See 
re Lamson, Bulletin //.118, Item #6 and the items cited therein. 

The Township Committee may raise the plenary retail con
sumption license feo. However, only those whose licenses are is
sued after the fee has been rai.sed may be required to pay the 
higher amount. An increase in the license fee may not affect li
censes already issued and out~tanding at the time the increase be
comes effective. A licensee who with faith in his license has in
curred expenditures, made commitments or other·wise changed his po
sition, has acquired a vested right of which he may not be deprived 
by subsequent legislation. See Bulletin #21, Item #9. Cf. re Way~ 
Bulle tin f/58, Item f!-6. 

The Township Committee may also amend the regulation re
quiring ii;censed promises to be closed on Sunda'.ys o It may allow 
sales at any hours on Sunday.s or only during those hours v.rhich in 
its discretion it deems proper. 

As the original regulations were adopted by resolution, 
both amendments may likewise be marle by resolution. 

Very truly yours, 

D., F~ED~RICK BURNETT, 
Coi:mns sioner. 

8. APPELLATE DECISIONS - SCHICK Vo MILLVILLE. 
Gustave Schick, ) 

AppellantJ> 

-VS-
) 

BOARD OF COMMISSIONERS OF THE ) 
CITY OF MILLVILLE, . ) 
___________ R~s~ogd~n!._ 

ON APPEAL 
CONCLUSIONS 

Nathaniel ~ogovoy, Esq,, Attorney for Appellant. 
Harry R. Waltman, Es~., by S. J. Salvo, Esq., Attorney for 

Respondent. 
BY THE COMMISS!ONER: 

This is an appeal from the denial of appellant's appli-
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cation .for a plenary retail consumption license for premises loca
ted at #4 West Main Street, Millville. 

Respondent contends the application was properly denied 
because the character of the neighborhood and the existence of a 
consumption place directly across the street from appellant's 
premises, coupled with the large number of objections filed by per
sons residing i.n the vicinity, rendered the issuance of an addi
tl.onal license therein socially undesirable. 

Appellant's premises are within a few feet of the wes
tern termirrus of a bridge which cormects the west part of lVIill ville -
the Fifth Ward - with the east part, where the principal business · 
district is located. The only other com1ecting link i.s on a route 
which for most of the residents of the Fifth Ward is several miles 
longer. Consequently, the bridge and the approaching street - West 
Main Street - is heavi.ly traveled by Fifth Ward residents and, in-

.. cidentally, by many children, who, in order to go to school, must 
use this street and hridgc. There is a. tavern located almost di~ 
rectly µcross the street from appellnnt's place. 

Approximately 300 people fi.led objections, and a great 
number appeared personally before the Board of Commissi.oners pro
testing the issuance of another license, and a+guing (1) That since 
they have no choice but must use this_ street, at least one side 
should be left fre.e from saloons; and (2) That the existing place 

·in the immediate vicinity is adequate to supply the demands of the 
community. 

. Respondent, after considering the protests, denied ap-
pellant's application on both grounds. 

It is unnE~cessary to consider the fir st ground because 
the action of respondent must be affirmed for the reasons herein
after stated. 

The right of a municipality to refuse to issue a license 
where the issuance thereof will result in the existence of too many 
licensed places in any gi vE..:n vie ini ty is well settled. Connolly v. 
Middletown, Bulletin #81, item lfllJ and cases therein cited. Ap
pellant has producGd no substantial evidence that an additional 
license is necessary j_n this vicinity., His oniy contention on this 
issue i~ that the brand of beer sold in the existing place does not 
please all palates. However, a few blocks away, on the east side 
of Millville, there are several places selling other brands. A 
municipality is under no obligation to license a retnil outlet for 
each. br.:ind of beer on the market. Supply i'S no laggard in catching 
up with sizeable demand. All taverns are free to carry in stoc·k as 
many brands as they please. The respondent's determination on this 
point was reasonable. Henry v. Wa:(,i. Bulletin #90, Item #9. 

Appellant stresses the fact that the only City Commis
sioner who testified at the hearing of this appeal admitted. that in 
the absence of protest the application might have been granted 
notwithstanding the existence of the other place. This,, however, 
does not prove respondent's action unreasonable. It is the duty of 
a municipal issuing authority to consider all protests filed .and to 
give such weight thereto as in the exercise of a reasonable discre
tion and in the light of all the circumstances they deem proper. 
Re Powell, Bulletin l/59, Item //-11. There is nothing shown to indi
catE~ any cibuse of that discretion in the instant case. 

The action of respondent ~oard is affirmed. 

Dated: July 25, 1936. 
D. FR-EDERICK BURNETT, 
Commissioner. 
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9. APPELLATE DECISIONS - CLARKSON v. SEA GIRT. 

ALICE J. CLARKSON, ) 

Appellant, ) 

-·VS-

MAYOR A.ND COUNCIL OF THE 
BOROUGH OF SEA GIRT, 

) 

) 

Respondent ) 

ON APPEAL 
CONCLUSIONS 

J. Stanley Herbert,·Esqo, Attorney for Appellant. 
Joseph R. Megill, Esc1., A ttQ.!ne~ for Respondent. 

BY THE COMMISSIONER: 

This is an appeal from a denial Of an application for a 
renew3.l of plenary retail consumption license for premises located at the northwest corner of Baltimore Boulevard and State Highwayj 
Sea Girt, New Jersey. 

On July 3rd, 1936, an order was entered extending the 
term of the license until the determination of the present appeal. 
On ·the 16th day of July, 1936, the respondent Mayor and Council of 
the Borough of Sea Glrt reconsldered their denial of appellant's 
application and purported to grant a renewe.l of her license. Re
sp0ndent had no power to reconsider its previous action. Maurer v. 
Sussex, Bulletin #85, Item #11; Flager v. Atlantic CitY..t, Bulletin 
~so, Item #11, and cases therein cited. Upon being liOtified of 
the irregularity of its action, the respondent filed with·me a 
stipulation co:n.senting to a reversal of its action in deuy.ing the 
renewal application of the appellant and consenting to an order di
recting its issuance. 

From the testimony at the hearing on appeQl, it appears· 
that the appellant is personally qualified and that the premises 
in questi.on are suitable. The attorney for the respondent stipu
lated at the hearing that the formal prerequisites had besn com
plied with and that respondent had no objection to the issuance of 
the license. 

In view of the foregoing, thE? action of respondent is 
reversed. 

Dated~ July 25, 1936. 

D. FREDEHICK BURNETT, 
Commissioner. 

10. SPECIAL PERMITS - NOT NECESSARY FOR MERE HOUSE-WARMING FOR 
INVITED GDESTS WHER.E AFFAIR IS NOT OPEN TO THE PUBLIC - . HEREIN. 
OF THE DISTINCTION OF SOCIAL CELEBRATIONS FHOM COMMERCIALIZED 
UGIFTS" TO CUSTOMERS. 

July 23~ 1936 

My dear Mr~ Burnett~ 

As· we are unf3llliliar with your liL~uor laws of the Sto.te 
of New Jersey, we are writing this letter with reference to beer, 
wine and liciuor -
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We are having our official opening here on Monday even
ing, and are having a few celebrities. This affair is not for 
the public who wander in and out at such an opening -

We have invited the City Commission of Newark, and, 
outside of the Commission, we will have about twenty-five other 
guests -

We do not want to do anything to offend your State laws 
in this City, and, with your ~ermission, would like to be able to 
serve a few SGlect guests that come here for the opening -

Very truly yours, 

CLINTON MOTORS, INC., 
Henry P. Dowling, Treas. 

July 25, 1936 

Clinton Motors, Inc., 
Newark, N. J. 

··~.' 

Gentlemen: 

I have yours of July 23rd. 

In re Wallenstein & Co.i Bulletin #90, Item #1, I denied 
special permit to dispense alcoholic beverages gratuitously to 
friends and customers on the occasion of opening enlarged quarters 
stating: 

"This ls not a mere 'house-warming' or social 
celebration. Business is going on as usualo The ap
plication frankly admits that alcoholic beverages are 
to be served to custqmers. Presumably each customer gets 
a drink with his purchase. No doubt, trade would be 
stimulated - so would the customers. In truth, the . 
liquor would not be given avmy gratultously; it would ·be 
included in_ the price of the purchaseo Licensees pay 
heavily for the privilege of dispensing alcoholic bever
ages. Their business is.necessarily subject to strict 
control becaus8 o.f abuses inherent in liquor traffic .. 
GraQting this permit would undoubtedly spur, if not 
create, business for the applicant, but it would con
stitute unfair competition vd th lice.nsed retailers. 
~~ ~~ ~~ ·k i~ Mercantile business will havt-) to get along 
on its ow11 merits without th!$ stimulation of liquor.n 

. You speak of your affair on Monday as being an "opening." 
If it were truly that, I should not only have t~ deny any appli
cation for permit, but infor~ you that it would be illegal for you 
to "give" liquor to customers because that would be an indirect 
sale. You tell me, however, that the affair is not for the 
public; that you purpose to have but a few invited guestso 

If you oonfine it to this and do not admit the public, 
your action is lawful and you need no special permit. 

·very truly yours, 

D. FREDERICK BUR~ETT, 
Commissioner. 
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11. REVOCATION PROCEEDINGS - ILLICIT ALCOHOLIC BEVERll.GES - FIVE DAY 
SUSPENSION UTTERLY INADEQUATE - NO CASES WILL BE REFERRED TO 
lVIUNICJ_PAL BOARDS WHICH INFLIC'T SUPINE PENALTIES. 

John J. Reilly, Secretary, 
Municipal Board of Alcoholic Beverage Control, 
City Hall, 
Elizabeth, N.J. 

Dear Mr. Reilly: 

July 27, 1936 

I have before me staff reports of proceedings before 
your Board on May 26~ Juno 8, June 18, and July 7 agninst the 
following licensees: 

lo Mary Uzaitis 

charged with possession of illicit alcoholic beverages. I note she 
pleaded guilty and her license was suspended for five days. 

2. William DowlJ.ng · 

charged with possession of illicit alcoholic beverages. I note he 
was adjudicated guilty and his license suspended for five days. 

3. Clemens G.eile 

charged with possession of illicit alcoholic beverages. I note 
that in this case, after a hearing, the charges were dismj_ssed. 

4. Patrick J. McWeenex 

charged with possession 6f illicit alcoholic beverages. I note he 
was found guilty and his license suspended for five days. 

5. William L. Bochenek 

charged with possession of illicit alcoholic beverages. I note he 
was adjudicated guilty and his license was suspended for five days. 

6. J·ose:gh Bassaman 

charged w].th .p_ossession of illicit alcoholic beverages. I note 
that he ple,:ded guilty to the charge and his license was also sus
pended for five days. 

Because illicit alcoholic beverages strike at the very 
fountainhead of control of tht:: legi tlma.te traffic following upon 
Repeal.? I respectfully submit that charges of this kind rec.Luire 
even greater penalties than the five days which seem to have been 
settled upon by your Board. I can sympathize with a licensee who 
sells liquor to a person who, having the appearance of ngo, even
tually turns out to be a minor. He might vvell be bona fidely 
mistaken. But where a mnn possesses.illicit alcoholic beverages, 
he must in the~ very nature of things. have done so deliberately 
with his mind made up to violate the law, to cheat his customers 
and to deprive the State of much needed revenue. 

See my decision in re__.Mor.r.ib Bulletin #98, Item #101> 
For the reasons therein stated, I must insist hereafter 9 in cases 
involving the possession of illicit alcoholic beverages, that your 
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Board make the minimum penalty at least thirty days - otherwise I 
shall not refer any further cases but will handle them direct. 
Such extreme measures become necessary because of th~ fact that 
twice heretofore, to wit, on October 18, 1935 and dn March 12, 
1936 ·, I have had occasion to .ask the Elizabeth Municipal Board to 
inflict man-sized penalties. I really can't believe that your 
Board appreciates the disrupting effects their inert and inept 
action i.s having on sound law enf·orcement. SE~veral municipalities 
have adopted the principle of revoking licenses outright in such 
cases. I am beginning to think that this may have to be necessary 
throughout the State unless lj_censees speedily learn their lesson 
and have nothing in stock, except legal liquor. 

Please convey to your Board my thanks for their intended 
cooperationo I sincerely hope that hereafter I get it in full 
measure. The very fact of the continuing number of violations 
shows that licensees in Ellzabeth deem it p~:i.ys to take chan·ces be
cause of the supin~ penalty infhi.cted if caught. 

Very truly yours, 

D. FREDERICK BURNETT, 
Commissioner. 

l2o LICENSED PREMISES - WHAT CONSTITUTES - SALES BY GLASS OR OTHER 
OPEN RECEP1'ACLE CONFINED TO LICENSED PREMISES. 

July 15, 1936 

Denr Sir: 

A llcensee is granted a plenary retail consumption li
cense to sell at a premises wherein a Singing Society holds their 
weekly meetings on the second floor of the same building, directly 
over the tavern. 

Kindly advise, whether or not licensee is permitted. to 
serve alcoholic beverages to the members of the society on the 
second floor. 

John F. Boyce, City Clerk, 
New Brunswfck, N. J. 

Dear Mr. Boyce: 

Very truly yours, 
JOHN F. BOYCE, 
City Clerk. 

July 22, 1936 

I have your letter of July 15, 1936. 

Section 13 of the Control Act provides that a plenary 
retail consumption licensee may sell alcoholic_ beverages on the li
censed premises by the glass or other open receptacle and also may 
sell alcoholic beverages in the original container for consumption 
off the licensed premises. Consequently, n retail licensee may 
not sell alcoholic beverages by the glass or other open receptacle 
to be consumed off the licensed premises. 

Section 23 of said Act provides that- the operation nnd 
effect of every license is confined to the licensed premises. In 
Bulletin #50, Item #1, the Commissioner ruled that where a licensed 
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place of business is located in a building situated on one-half of 
a double lot, the licensee may not sell alcoholic beverages on 
the adjacent lot; nor in a building adjacent to the licensed 
premises. 

Your inquiry resolves itself into a question as to what 
constitutes the licensed premises. Usually the application will 
disclose the exact location. 

If the license was issued only for the first floor, then 
the tavern owner would not be able to serve alcoholic beverages on 
the second floor by the glass or other open receptacle. On the 
other hand, if'. the second floor is included in the "licensed 
premises", then, of course, such sales and deliveries by the glass 
or other open receptacle to the members of the singing society 
that holds weekly meetings on th0 second floor of the same building 
directly over the tavern would constitute no violation by the li
censee of the terms of hi.s plenary retail consumption license. · 

Very truly yours, 
D. FREDERICK BURNETT·, 

Commissioner 
By - Jerome B. McKenna, 

Attorney. 

13. CHILLED ALCOHOLIC BEVERAGES - WHISKEY - NO RULE AGAINST KEEPING 
IT ON ICE. 

Dear Mr. Burnett·: 

We would like to know if it is legal to keep whiskey on 
ice during the summer months. 

The people claim the whiskey is too warm.. Some people 
claim it isn't legal to keep whiskey on ice. So ple·ase, Mr. Bur
nett, let us know if it is legal!> 

Mr. Steve Gagyo, 
Passaic, N. J. 

Dear Mr. Gagyo ~ 

Yours truly, 
STEVE GAGYO. 

July 26, 1936 

·Refrigeration of whiskey is none of your worry, so long 
as it's not bootleg. 

You may keep it on ice, or, if you prefer, fan it. 

Very truly yours, ;/ 

i I ;- ?}-' ~- . . . ····-- . '-f·-

A_~-;, . lL ( ~t" I/( 61~-~ic( I 
Commissioner. 


