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DEAR CoMMISSIONER: 

'] ANUARY 25, 1960 

We have been asked whether pursuant to the Power Vessel Act, Laws of !954, 
c. 236, N .J.S.A. 12:7-34.1, power vessels operating on the Delaware River above 
tidewaters and on Greenwood Lake, a nontidal body in New York and New Jersey, 
should be registered and whether the operators of such vessels must be licensed. The 
Power Vessel Act provides in part: 

"No person, company, or corporation shall operate any power vessel or 
motor on any of the waters of this State, other than tidal waters, unless such 
power vessel or motor shall have been first registered with the department, 
and such registration remains in force and the operator thereof shall have 
been duly licensed to operate a power vessel." (N.J.S.A. 12:7-34.4.) 

"With each such registration there shall be delivered to the person, com
pany or corporation registering the power vessel or motor a set of registra
tion plates which shall be displayed on the bow o£ the power vessel. It shall 
be the duty of the person, company or corporation registering or operating 
a power vessel to have such vessel at all times when it is being operated, 
properly equipped with the required life preservers, fire extinguishers and 
lights pursuant to the rules and regulations prescribed by the department and 
operated only by a licensed operator, having in his possession an operator's 
license cud issued by the department urider the provisions of this act." 
(N.].S.A. 12:7-34.5.) 

Inasmuch as Congress may regulate vessels on navigable waters of the United 
States pursuant to Article I, section 8, clause 3 of the United States Constitution, 
the Commerce Clause, the effect of certain pertinent federal statutes on the Power 
Vessel Act must be considered. The Act of June 7, 1918, 40 Stat. 602, as amended, 
46 U.S. C. § 288 (1952), provides in part: 

"Every undocumented vessel, operated in whole or in part by machinery, 
owned in the United States and found on the navigable waters thereof, except 
public vessels, and vessels not exceeding sixteen feet in length measured 
from end to end over the deck excluding sheer, temporarily equipped with 
detachable motors, shall be numbered. Such numbers shall be not less in size 
than three inches and painted or attached to each bow of the vessel in such 
manner and color as to be distinctly visible and legible. 

"The said numbers, on application of the owner· or master, shall be 
awarded by the Coast Guard official of the district in which the vessel is 
owned and a record thereof kept in the district in which the owner or man-

(1) 
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aging owner resides. No n11m/JN's not so awarded shall be carried 011 the bows 
of smh t•nul." (Emphasis ~dded . ) 

The foregoing section is repealed as of April I, 1960 by the Federal Boating Act of 
1958, better known as the Bonner Act, 72 Stat. 1754, 46 U.S.C.A . § 527 et se~ . (1958) . 
The Bonner Act, with reference to navigable waters o( the United States, authorizes 
the Secretary o( the Department in which the Coast Gu~rd is operated to establish 
"an overall numbering system" for 11ndocummted vessels propelled by machinery of 
more than 10 horsepower and permits him to approve any slate system for the 
numbering of vessels meeting standards set forth in the act. 46 U.S.C.A . § 527a ( 1958). 
The numbering system under the Power Vessel Act has not been so approved. It 
further provides that the owner of any undocumented vessel required to be numbered 
who keeps his vessel principally in a slate not having an approved numbering sy stem 
must after April 1, .1960 carry a federal number issued by the Secretary. In language 
similar to that of 46 U .S .C. § 288 ( 1952) it is announced that no number not awarded 
pursuant to the act " . shall be carried on the bow of such vessel." 46 U .S.C.A . 
527(f) . 

In view of the potential conAict between these federal statutes and the Power 
Vessel Act we must ascertain whether the two waterways are navigable waters of 
the United States. Waters, whether or not tidal, which in their ordinary condition 
or with reasonable improvements by themselves, or by uniting with other waters, 
form a continued highway over which commerce is or may be carried on with other 
states or foreign countries in the customary mode in which such commerce is con
ducted by water are navigable waters of the United States. See United Stal~s v. 
Appalarloian Electric Pow~r Co., 31! U .S . 377 (1940). The Delaware River, being 
traversable for commerce between New Jersey and Pennsylvania, is a navigable 
waterway of the United States in its entire length within this state. A similar con
clusion must be reached for Greenwood Lake, it being of sufficient size for commerce 
by marine vessels between New York and New Jersey. These resuhs accord with 
those heretofore reached by the United States Coast Guard . 

A vessel is documented when issued a marine document by the Bureau of Cus
toms. Title 46 of the United States Code provides three forms of documentation : 
(I) registration, sec 46 U .S.C. § 11 (1952); (2) enrollment, see 46 U .S .C. § 252 
( 1952) ; and ( 3) licensing, see 46 U .S .C. § 263 ( 1952) . Though it is unnecessary to set 
forth the prerequisites to documentation, it should be noted that Greenwood Lake 
and the nontidal waters of the Delaware River are used almost exclusively by Uti

documented vessds . Complete application of the Power Vessel Act on Greenwood 
Lake or the nonridal portion of the Delaware River would require a complying owner 
o( a vessel govern eel by 46 U .S .C. § 288 ( 1952) or the Bonner Act to violate federal 
law by placing numbers not awarded by the Coast Guard on the bow of his vessel. 
Therefore, to the limited extent that the Power Vessel Act requires state numbers 
to be carried on the bows ol vessels on navigable waters of the United States in
cluding Greenwood Lake and the Delaware River, it is unconstitutional as vio lative 
of the Supremacy Clause of the Federal Constitution and is superseded . C/. United 
At<lomobile Workers v. Wisc.o>l-.l'in Employment Relations Bd. , 351 U.S. 266, 271 
(1956); Local 24 v. Oliver, JS8 U.S . 283 (1959). The federal statutes, however, are 
not inconsistent with the provisions that the vessels on these waters be regi stered 
and their operators licensed. And the s tate police power extends to the regulation 
of persons and vessel s on navigable waters of the United Stales. 56 Am. h <r., Wat~rs 
§ 197 (1947) ; see T!te Vessel Mill "TmtgtiS" v. Skovgaard, 358 U .S . 588 (1959); 
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Silas Mason Co . v. Tax Comm'n, J02 U.S. 186 (1937); Hamb1<rg Am. S .S . Co . v. 
Grube, 196 US. 407 (1905); Pl!'>lnsylvallia v. Whuling aud B~lmonl Bridge Co ., 59 
U .S. ( 18 How.) 421 ( 1855) . Thus since there are no further constitutional infirmi
ties in N .].S.A. 12:7-34.4 and 34 .5 it must be resolved whether the Legislature would 
have intended that the Power Vessel Act otherwise continue in effect to require 
registration of vessels even if the vessels could not display the issued plates. Registra
tion without the carrying of plates would be useful lor several reasons . Firstly, in 
cases of theft or disputed ownership a clai)llant could produce his plates or otherwise 
prove C'gistration. Secondly, fees collected for registration are available for tlte use 
of the Stale without regard for the carrying of the plates . N .) .S .A . 12 :7-34.10. 
Thirdly, regi stration provides an opportunity for the Department o( Conservation 
and Economic Development to examine the registered vessel in order to determine 
whether the vessel complies with the equipment requirements in the regulations to 
the act . We therefore conclude that the Power Vessel Act is severable to the end 
that the uncomtitutionality traceable to the feder a l pre-emption does not interfere 
with the registration of vessels on navigable waters of the United Stales. And. of 
course. operators must be licensed on navigable waters of 1 he United States. But 
when vessels kept on Greenwood Lake or the Delaware River are registered. plates 
should be issued because they must be attached should the vessel be transported to a 
landlocked lake entirely within New Jersey or the nonnavigable portion of a river 
in New Jersey . 

One further problem remains. By Forma./ Opinion No. 22, 1956, this office held 
that the boundary between Pennsylvania and New Jersey along the nontidal portions 
of the Delaware is the middle of the river. But by the Compact of 1783, Pennsylvania 
and New Jersey agreed that each State would "enjoy and exercise a concurrent 
jurisdiction within and upon the water . . . between the shores of said river." 
N .J .S.A . 52 :28-25. Accordingly there is no doubt but that the Legisla[ure could have 
authorized enforcement of the Power Vessel Act, so far as not pre-empted, on the 
entire nootidal portion of the Delaware. Such a construction must be adopted . The 
phra se "waters of this State" in the Power Vessel Act is used in a juri sdictional 
rath~r than proprietary sense for the State as sovereign does not own the nontidal 

waters of New Jersey or the soil beneath them. See Baker v. NormauocJ. Assn, 
25 N .J . 407 (1957); For1tWI Opinion No. 22, 1956. And although the boundary be
tween New Jersey and Pennsylvania above tidewaters is the middle of the river, 

jurisdictionally the power of the Stale to control the operation of vessels is of e~ual 
scope on either side. Further as was held in Attorney-C~neral v. Delaware aucl Bound 
Brook R.R. Co ., Z1 N.J. Eq. 631 (E. & A. 1876) and Board of Health v. Phillipsburg, 
83 N.J . Eq. 402, 416 (Ch. 1914), aff'd, 85 N .J . Eq. 161 (E. & A. 1915) the object ol 

the compact was " to secure the administration of justice and the us~ ol the river as 

a public highway." The Power Vessel Act is directed at the laltcr object. Thus 

within that act the entire nontidal portion of the Delaware River between Pennsyl
vania and New Jersey is a "water of this state ." While under N .j .S .A . 52 :28-25 

jurisdiction over the river is concurrent and not exclusive, it does not foll o w that 

consent of Pennsylvania is a prerequisite to enforcement of the Power Vessel Act 

on the Delaware. In Commonwealllt ex rei . Rud v. The Sheriff, 13 Phila . 446 (Ct. 

Quar . Sess . ) it was held that Pennsylvania could reQuire licenses lor pilots on the 

Delawa(e River though New Jersey had not consented to or participated in the 

administrat ive action. The court declued : 
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"After exammmg all the legislation, it is clear that, as between the States 
of Pennsylvania and New Jersey, concurrent jurisdiction exists, and as the 
relator was first arrested by the Pennsylvania authorities, under a Penn
sylvania warrant, expressly authorized by the statute, we have jurisdic
tion; ... " 

Prosecutions for violation of the registration, licensing or other provisions of the 
Power Vessel Act on the Delaware River may be brought in a county or district 
court. N.].S.A. 52 :2&-33 provides; 

"The judicial investigation and determination of any capital or other 
offense, trespass or damage committed within and upon the water of the river 
Delaware, wbi.ch this State is entitled to enjoy and exercise, by virtue of 
sections 52 :28-23 to 52 :2&-28 of this Title, shall belong to and be exercised 
by the Superior Court or the courts and officers in the county lying and being 
nearest to the place where such offense, trespass or act was committed, as 
fully as if said place was within the body of such county, and it shall be 
lawful to describe said offense, trespass or act as having been committed in 
or upon the water of the river Delaware in the said county." 

All violations of the Power Vessel Act are offenses within this section. By N.].S.A. 
12 :7-34.28 the Legislature announced that violators of provisions of the Power 
Vessel Act not governed by a specific penalty section are disorderly persons. The 
only specific penalties are imposed for operation under the influence of narcotics or 
intoxicating liquors, N.J.S.A. 12:7-34.19, and these penalties are far more severe than 
those which may be awarded pursuant to N .].S.A. 12 :7-34.28 for other violations. 
Disorderly conduct has always been deemed an offense, Stale v. Labato, 7 N.]. 137 
(1951); Sawran v. Lennm•, 19 N.J. 606 (1955); Cannon v. Krakowitch, 54 N.J. 
Super. 93 (App. Div. 1959) and the severity of punishment afforded by N.].S.A. 
12:7-34.19 requires that violations of it be placed in the same category. Prosecution 
for such violations, however, should not be brought in the Marine Navigation Court 
because N.}.S.A. 52 :2&-33, in vesting the county, district and Superior courts with 
jurisdiction over Delaware River offenses, impliedly has excluded the navigation and 
municipal courts from such cases. See 2 Sutherland, Statutory Construction § 4915 
(3d ed. 1943). 

Very truly yours, 

DAVID D. FURMAN 
Attorney General 

By: MORTON !. GREENBERG 
Depttly Attorney General 

HoNoRABLE JoHN A. KERVICK 
Stale Treasurer 
State House 
Trenton, New Jersey 
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FEBRUARY 10, 1960 

You have asked for our legal opinion as to whether the gain realized by corpora
tions subject to the New Jersey Corporation Business Tax Act, N.].S.A. 54 :lOA-I 
et seq., is taxable to such corporations in either of the following two situations; i.e., 
first, where a parent corporation liquidates its wholly owned subsidiary and receives 
the latter's net assets having a present fair market value in excess of the tax basis 
of the parent's investment in the subsidiary, and pursuant to Internal Revenue Code 
of 1954, § 332, no gain is recognized for Federal Income Tax purposes; and secondly, 
where one corporation conveys all of its net assets to a second corporation, or to the 
latter's subsidiary, solely in consideration for the capital stock of the transferee which 
has a fair market value in excess of the tax basis of the transferor's net assets, and 
pursuant to Internal Revenue Code of 1954, § 368 (a) (I) (c), no gain is recognized 
for Federal Income Tax purposes. 

Section 5 of the Corporation Business Tax Act imposes a "franchise tax to be 
annually assessed to and paid by each taxpayer" upon, inter alia "l;Y.l% of its entire 
net income or such portion thereof as may be allocable to this State as provided in 
Section 6." Therefore, whether the described transactions give rise to income which 
is taxable under that Act depends on whether the parent corporation in the first 
situation and the transferor of the assets in the second realize "entire net income" 
within the meaning of N.J.S.A. 54:10A-4(k). 

The statutory definition of "entire net income" reads as follows: 

"'Entire net income' shall mean tot~ I net income from all sources, whether 
within or without the United States, and shall include the gain derived from 
the employment of capital or labor, or from both combined, as well as profit 
gained through a sale or conversion of capital assets. For the purpose of this 
act, the amount of a taxpayer's entire net income shall be deemed prima facie 
to be equal in amount to the taxable income, before net operating loss deduc
tion and special deductions, which the taxpayer is required to report to the 
U. S. Treasury Department for the purpose of computing its Federal income 
tax; provided, however, that in the determination of such entire net in
come .... " 

This definition employs the same language used by the courts to describe 
income which is subject to taxation under the 16th Amendment to the Constitution 
of the United States. See Eisner v. Macomber, 252 U.S. 189 (1920). Although this 
constitutional definition lies at the basis of the Federal income tax law, the imple
mentation of the 16th Amendment in a workable tax system has required an enormously 
more elaborate specification of what constitutes taxable income. 

New Jersey's Corporation Business Tax Act does not include the detailed speci
fication of what constitutes "entire net income." Refinements of this definition are 
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left to administrative regulation (N.].S.A. 54 :!OA-27) and the Internal Revenue 
Code. The New Jersey statute incorporates by reference various provisions and 
concepts of the Internal Revenue Code. For example, a taxpayer's fiscal reporting 
period is required to be the same for New Jersey purposes as for Federal. N.j.S.A. 
54 :10A-4(i). Receipts, for purposes of the allocation factor (N.j.S.A. 54 :lOA-S(c)) 
must be based on the same accounting method, cash or accrual, as used for the Federal 
tax. N.].S.A. 54:10A-6(B). Adjustments of income made by Federal authorities 
must be reported to the New Jersey Corporation Tax Bureau within 90 days there
after; and amended Federal returns must be reported to New Jersey within the same 
period. N.J.S.A. 54 :IOA-13. The Director of the New Jersey Division of Taxation, 
may require any taxpayer to submit copies or pertinent extracts of its Federal income 
tax returns to the New ]'Csey Bureau. N.J.S.A. 54 :lOA-14. 

The regulations issued by the New Jersey Corporation Business Tax Bureau 
pursuant to Section 27 of the New Jersey Corporation Business Tax Act recognize 
the dependence of our statute on Federal law to supply necessary definitions and 
concepts. For example, accounting periods are to be those used for Federal income 
tax purposes. Regulation 16:10-2.110. The method of accounting is to be the same 
as the Federal. Regulation 16:10-3.125. "Federal taxable income" is to be adjusted 
where the franchise tax period of liabilities differs from the Federal reporting period. 
Regulation 16:10-3.300. The New Jersey receipts and payroll allocation factors 
follow the reporting basis userl for the Federal tax. Regulations 16:10-4.200 and 
16:10-4.270. Generally, the assets allocation factor adopts the basis of assets used 
for Federal tax purposes; the limiting word, "generally," refers to the New Jersey 
rule of restoring book values for fully depreciated assets which are still in use. Regu
lation 16:10--4.320. Changes in tax accounting years will not be permitted by New 
Jersey unless first authorized by the Commissioner of Internal Revenue. Regulation 
16:10-5.120. 

It is in this context that we must construe the operative definition of "entire net 
income" in the New Jersey statute; i.e., " ... the amount of a taxpayer's entire net 
income shall be deemed prima facie to be equal in amount to the taxable income be
fore net operating loss deductions and special deductions which the taxpayer is 
required to report to the U. S. Treasury Department for the purpose of computing 
its Federal income tax; providing ... " It has been suggested that the use of the 
term "prima facie" in this definition connotes a presumptive identity between the 
concepts of Federal taxable income and New Jersey entire net income and that this 
presumption of identity can be rebutted under some unspecified circumstances. How
ever, the Corporation Tax Bureau, which is responsible for administering the New 
Jersey statute, has rejected this interpretation. Its Regulation 16:10-3.300 states: 

"'Taxable income before net operating loss deduction and special de
ductions', hereinafter referred to as Federal taxable income, is the starting 
point in the computation of entire net income. After determining such Federal 
taxable income it must be adjusted as follows: 

"a. Add to Federal taxable income: [various statutory ad
justments] ; 

"b. Deduct from Federal taxable income: [various statutory 
adjustments]." 
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The regulation does not appear to contemplate any departures from Federal tax
able income other than those expressly prescribed in the statute. It is our opinion 
that, as suggested by the quoted regulation, the definition of "entire net income" is 
always equivalent to Federal "taxable income" and that the presumption, which the 
use of the term "prima facie" implies is subject to being rebutted, is a presumption 
as to the correctness of the amount of taxable income reported by the taxpayer or 
determined by the Internal Revenue Service rather than the concept of "taxable 
income." First of all, the intent that the New Jersey tax should be keyed to Federal 
taxable income is evident from the repeated references in the New Jersey statute 
and regulations to Federal concepts and definitions. Secondly, the provisions of the 
New Jersey statute for the imposition of a franchise tax measured by corporate in
come contain only a cursory definition of income; if a far more detailed definition 
were not provided by incorporation of the pertinent provisions of the Federal Internal 
Revenue Code, it is questionable whether the New Jersey statute would contain a 
sufficiently detailed standard to provide constitutionally adequate guidance for the 
administration of the act. Thirdly, it is to be presumed that the Legislature adopted 
a statute whose enforcement and application is administratively feasible; if the New 
Jersey statute authorized departure from the Federal concepts of taxable income in 
cases of corporate reorganizations and mergers, extremely difficult administrative 
problems of valuation and auditing would be created. 

The conclusion that the statute does not authorize a departure from the Federal 
concept of "taxable income" in cases of corporate reorganizations and mergers car
ried out in compliance with the non-recognition provisions of the Internal Revenue 
Code is confirmed by consideration of the construction given to the similar New York 
statute. McKi11ney's Consolidated LaU's of New York, Taxation, Section 208, sub
section 9, defines "entire net income" as "total net income from all sources, which 
shall be presumably the same as the entire taxable income which the ta.:<.payer is 
required to -report to the United States treasury department, or which the taxpayer 
would have been required to report, if it had not made an election under subchapter s 
of chapter one of the Internal Revenue Code, except as hereinafter provided." The 
similarity between the New York and New Jersey definitions of entire net income 
as well as like similarities between other· sections of the two statutes makes it ap
parent that the form of the New Jersey statute was borrowed in part from that of 
New York. The New York cases have consistently held that "entire net income" for 
New York purposes will always be identical in concept with Federal "taxable income" 
except insofar as the New York statute has specifically prescribed otherwise. The 
word "presumably" in the quoted definition of New York entire net income is inter
preted to permit a departure from reported Federal taxable income in amount, but 
not in definition. People ez rei. Co11way Co. v. Lynch, 258 N.Y. 245, 179 N.E. 483 
(N.Y. Ct. of App. 1932); People v. Law, 237 N.Y. 142, 142 N.E. 446 (N.Y. Ct. of 
App. 1923); People ez rei. Barcalo Mfg. Co. v. Knnpp, 227 N.Y. 64, 124 N.E. 107 
(N.Y. Ct. of App. 1919). The New York Department of Taxation and Finance, basing 
itself on these and similar cases, has issued an ad[llinistrative ruling holding that where 
gains or losses are not recognized for Federal income tax purposes because of the 
non-recognition provisions of the Federal Code, such gains or losses will not be included 
in computing New York entire net income. 

We conclude, therefore, that the corporate transactions which prompted your 
request for an opinion do not give rise to "net income" within the meaning of the 
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New Jersey Corporation Business Tax Act if they fall within the non-recognitivn 
provisions of the Internal Revenue Code. 

Very 1ruly yours, 

DAvto D . FuRMAN 

Arlorncy General of New Jersey 

· By : MuRRY BRocHtN 

Deputy A tlorney Ceutrol 

FE8RII AR v 29, 1960 
FR£D£RICK M. RAVO.JNCEM, Commissio11er 
Dcpartmrnl o/ Education 
175 West State Street 
Trenton, New Jersey 

FORMAL OPINION 1960-No. 3 

DEAR DR. R.AuetNCE.R : 

You have asked for our legal opinion on two related questions: First, whether 
a candidate who has received the greatest number of votes in an election for member 
ol the board of education of a local school district organized under Chapter 7 of 
Title 18 of the Revised Statutes is qualified to serve in that position although he will 
not have been a re sident of the territory contained in the district for at least three 
years prior to the date upon which newly elected members are scheduled to take office; 
and, secondly, if not, then how the office for which he was a candidate should be filled . 

The qualifications for members of the board of education of a local school district 
organized under Chapter 7 of Title 18 of the Revised Statutes are set forth in R.S . 

18 :7-11 as follows : 

"A member of a board shall be a citizen and resident ol the territory 
contained in the di strict, and shall have been such for at least three yea rs 
immediately preceding his becoming a member ol the board . He shall be able 
to read and write . He shall not be interested directly or indirectly in any 
contract with or claim against the board ." 

The mandatory character ol the quot~d residence requirements are emphasized by 

RS . 18 :7-12 which stales : 

" A member of a board shall, before entering upon the duties ol his office , 
take and subscribe an oath, before an officer authorized to administer oaths, 
that he possesses the qualifications prescribed in section 18 :7-11 ol this Title, 
and the outh prescribed by section 41 :1-3 of the Revised Sta tutes. The oaths 

shall be filed with the secretary ." 

A person who does not have the qualifications set forth in RS. 18 :7- 11 cannot take 
t.he necessary oath and is t.hcrelore disqualified from "entering upon the duties of his 
office." C/. Waldor v. Unttrmann , 7 N.J. Super. 603 (Law Div. 1950) afl"d 10 N .J . 

Super. 188 (App. Div. 1950). 
In order to be elected as a member of a local board of educa tion, a candidate for 

that office must have received "a plurality of the votes cast. . .. " R.S. 18:7--41. 
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Unless the votes cust for the candidate who received the highest number of votes 
can be disregarded because he is disqual ified, no candidate can be considered to have 
received the necessary plurality . The general rule, supported by the great majority 
of the decisions throughout the United States, is : "that votes cast for a deceased, 
disqualified or ineligible p~rson although ineffective to elect such person to office, are 
not to be treated as void or thrown away, but are to be counted in determining the 
result of t.he election as regards the other candidates ." An11otation, "Result of elec
tion as affected by votes cast lor deceased or dis~ualified person," 133 A.LR . 319, 
320 (1941) . The same A•motation further states, "The cases have usually made no 
distinction on the basis ol the nature ol the disqualification, in applying the general 
rule-that votes cast lor a dece ased, di squalified, or ineligible person are not to be 
treated as void or thrown ~ way, but are to be counted in determining the result of 
the election as regards the other candidates-so as to prevent the election of the 
person receiving the next highest number of votes, where the person receiving the 
highest number was dis~ualified . " ld . at pp. 333-334. 

This rule was adopteo in New Jersey in Chandler v. War/mort, 6 N .J .L.) . 30I 
(Camden Cir . Ct. 1883) (not officially reported). a case involving a contested elec-· 
tion for the office of chosen freeholder in the City of Camden. The petitioner in that 
case, Chandler, had received J79 votes ; his opponent , Wartman, 418. The petitioner 
contended that Chandler <lid not have the necessary qualifications lor office because 
he was not at the time of the eJection a "citizen ol the United States, resident in the 
State of New Jersey and had not been resident in New Jersey oue year immediately pre
ceding the election." The petitioner argued that since he was the only qualified 
candidate who had received votes at the election, he was entitled to the office. The 
Court rejected petitioner's contention in the following terms !d. at pp. 302-JOJ) . 

"• " *Chand ler recei ved a mino rity of the votes cast for the office, ancl a:. 
minority candidate is not elected, whether his opponent be e ligible or not.. 
This is lhe general rule eslablishtd by ""'"eraus dec;sions . The Supreme 
Court of Wisconsin, in several cases, has helrl that where the candidate who 
receives a majority ol the votes cast for an office is proved not to be eligible, 
the candidate who receiverl the next highest vote is not elected. Stale v. 
Smith, 14 Wis. 497. S tole v. Giles, I Chandler (Wis.) 112. 

"The New York Court or Appeals, in People v. Clute, 50 New Vorl< 
(5 Sickle s ) p. 451, affirms this doctrine. Judge Folger, in delivering the 
opinion or the court, said: 'It is the theory and general practice of our 
government that the candidate who has but a minority of the legal votes cast 
does not b~ come a duly elected officer.' In Missouri the same dochine pre
vail s. In one case in that S tate the Court remarked as follows : 'To declare 

·a candidate for an elective office elected who has received but few votes, on 
the ground that hi s competitor , who received perhaps twice as many, was 
disqualified, would not <~ccomplish the will ol rhe electors, the object of an 
election being to ascertain the will o l the majority . In Connnonweallh v. 
Churlcy, 56 Pa . 270, the candidate who received the most votes for sheriff 
was rlisqualified , and the court held that the next highest candidate was not 
elected . The Judge, in delivering the opinion, said, 'The votes cas t a t an 
election lor a person who is uisqualified from holding an office are not nulli
ties. They cannot be rejected by the inspector or thrown out of the account 
by the return Judges . The disqualified person is a person still, and every 
vote thrown for him is formal.'" (Emphasis udd ed.) 
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The rule stated in the A>motation and exemplified by Chandler v. Wartman, s~<pra, 
was recently approved by our Appellate Division in the case of McCarthy v. Reich
enstei11, SO N.j. Super. SO! (1958). Plaintiff in the latter case had been a candidate 
for the office of councilman in the West Ward of the City of Newark. There had 
been seven candidates for that office, none of whom had received a majority. Plaintiff 
had received the third highest number o( votes. The applicable statute (N.].S.A. 
40 :69A-161), provides that if none of the candidates for councilman in a given ward 
receives a majority, a run-off election must be held between the two candidates 
receiving the highest number of votes. During the period between the election and 
the date set for the ruh-off, the candidate who had received the second highest number 
of votes died. Plaintiff contended that he was therefore the qualified candidate for 
office who had received the second highest number of votes and, consequently, should 
be permitted to enter the run-off election. But the Court denied plaintiff's contention, 
basing its decision on the rule previously quoted from the Annotation in 133 A.L.R. 
319. 

The rationale of the majority rule is that under our system of government, no 
person should be elected to office who has not been chosen by at least a plurality of 
the qualified electors actua.lly voting. In a case such as that which you have described, 
the candidate receiving the second highest number of votes has not received such a 
plurality. There is no way to know lor whom the persons who cast their ballots for 
the disqualified C:..nd.idate would have voted if they had known he was ineligible for 
office. 

Therefore, under the majority rule which has received the approval of the 
Courts of this State, the candidate who has received the highest number of votes in the 
school district election has not been elected because he is not qualified for the office; 
the other candidates were not elected because none of them received a plurality of the 
votes cast. Therefore, there has been a failure to elect the requisite number of members 
of the local board of education. 

R.S. 18:4--7 provides: 

"A county superintendent of schools may: 

* * 
" (d) Appoint members of the board of education for a new township, 

incorDOrated town, or borough school district and {or a"'y school district under 
his supervision which shall /ail to elect members at the regi<Iar lime or in case 
of a vacancy in the membership of the board of education which occurs by 
reason of the removal of a member for failure to have the qualifications 
required by section 18:7-11 of the Revised Statutes or as the result of a 
recount or contested election or which is not filed within six1y-five days of the 
occurrence of the vacancy. Such appointees shall serve only until the organiza
tion meeting of the board of education after the next election in the district 
for members of the board of education." (Emphasis added.) 

The county superintendent should therefore appoint a qualified person to member
ship in the board of education. 

Very truly yours, 

DAVJD D. FURMAN 

Attorney General 

By: MURRY BROCRIN 
Deputy Attorney Gmeral 
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HoN. Fwvo R. HoFFMAN, Director 
0 /fice of Milk Industry 

February 29, 1960. 

P. 0. Box 1424 
Trenton, New Jersey 

FORMAL OPINION 1960-No. 4 
D£An DrR£CTOR: 

You have _asked whether you have power umler the Milk Control Act to require 
machmes vending milk to be licensed as stores and whether you have authority to fix 
mtmmum pnces chargeable to purchasers from vending machines at levels different 
than_ those. fixed for _purchase_rs from conventional stores. You do have power to 
requtre ordtnary vending machwes to be licensed as stores. You have authority to fix 
pnces chargeable out of vendmg machi11es at different levels than prices chargeable in 
conventional stores on _condition that statutory standards are shown to be satisfied by 
evidence at a heanng JUStifymg the difference in treatment. 

Section 28_ of the Milk Control Act now in effect, L. 1941, c. 274, N.J.S.A. 
4 :l2A-28, provides that ."no • • * store, as defined in this act shall • • • engage in the 
milk busmess w1thm this State, unless duly licensed as in this act provided + + +." 
SectiOn l of the Present act, N.J.S.A. 4:12A-I, defines the term "store" as follows: 

"A grocery store, delicatessen, food market, hospital, institution, hotel, 
restaurant, soda fountain, dairy products store, any governmental agency, 
roadSide stand and Similar mercantile establishments." 

To determine whether a vending machine was intended to be included within the 
statutor_y definition of "store" it is necessary to examine the purpose and history of 
the legislation. The original Milk Control Act, L. 1933, c. 169, granted the Milk 
Control Boar~. the power to fix prices "to be paid to the producer and to be charged 
the consumer.. Although the Board was thus given power to fix prices at every 
stage of the distnbut>on process, licenses were required only of dealers fd Art V 
§ I (a). · ., · ' 

The 1933 act did not satisfy all the needs for milk control. It expired of its own 
force tn 1935 and was succeeded by a more comprehensive act, L. 1935, c. 175. The 
preamble to the 1935 act stated that "demoralizing practices" (i.e., price cutting) 
~hreatened not only the production of milk but also its distribution, creating conditions 
mtmu:~l both to the agricultural interests of the State and to the consumers. In order 
more effeClively to prevent destructive price cutting the 1935 act extended the licensing 
reqUirement to stores. I d. § 500. The act defined the term "store" as follows : 

"A gr~ery store, delicatessen, hospital, institution, hotel, restaurant, soda 
fountam, darry Products store, roadside stand and similar mercantile establish
ments." ld. § 112. 

The inclusion in the definition of the word "store" in the 1935 act of all the then 
~nown m~~~ ~f carry-awa_Y sales to the consumer plus a more general definition to 
~nclude all Similar mercantrle establishments," indicates a recognition that price cutting 
JS JUS~ as harmful, regardless of the form of the outlet. You have recognized this 
pot:nt>al_lor many years by prescribing in price-fixing orders the minimum price at 
whtch m>lk may be sold out of vending machines. 
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Because advancements in technology have introduced a new method of making 
carry-away sales to· the consumer that was unknown at the time ol the adoption ol the 
1935 act must not be allowed to frustrate the purpose of the law to require licenses 
of all means of carry-away sales to the consumer. 

In every aspect that is important to the requirement ol licenses, the usual roadside 
vending machine is identical with a "dairy products store" and· a "roadsicle stand." 
Certainly vending machines are mercantile establishments similar to the more partic
ularly enumerated stores. For all of these reasons it is our opinion that the usual 
roadside machine vending to consumers who carry the milk away must be licensed 
under the Milk Control Act.. Section 36 of the present act, L. 1941, c. 274, N.J.S.A. 
4: 12A-36, provides further, however, "that a store selling milk exclusively for 
consumption on the premises shall not be required to obtain a license * * "·" Milk 
vending machines in factories and office buildings which are patronized by occupants 
of the building who drink the milk in the building, and outdoor machines which may be 
similarly patronized by people who drink the milk in the immediate area, may come 
within this exception. Whether or not the milk is consumed "on the premises" 
presents a question of fact in each case. You have power under section 21 of the Milk 
Control Act, N .] .S.A. 4: 12A-21, to adopt regulations to establish prima facie tests of 
what is or is not on premises consumption. For example, you might by regulation 
provide th4t milk vended in quart containers is prima facie for off-premises 
consumption. 

You also ask whether the prices fixed for vending machine sales may be different 
from those fixed for sales out of conventional stores. Section 21 of the Milk Control 
Act ·grants a number of general powers, including the power to "fix the price at 
which milk is to be sold or distributed •" *." N.J.S.A. 4 :12A-21. The grant of power 
in this section is given meaning by the purposes therein listed, to prevent destructive 
or demoralizing practices which would interfere with the interests of producers and 
consumers. Section 22 of the Milk Control Act more specifically grants you the power 
to fix "minimum prices to be charged the consumer * • •." N.].S.A. 4 :12A-22. In 
exercising this power, this section provides that you are to take into consideration w~at 
will. best insure a sufficient quantity of fresh, pure and wholesome milk to the In

habitants of this State including the cost of transportation and marketing, and the 
amo.unt necessary to yi~ld a reasonable return to the dealer or subdealer who supplies 
stores. Prices may be fixed only after investigation and proof. N.J.S.A. 4 :l2A~22, 
Abbotts Dair;es, Inc. v. Armstrong, 14 N.J. 319 (1954), and after an adverllsed 
public bearing and a finding of fact by you, N.].S.A. 4 :12A-23. Whether or not the 
prices fixed for sales out of vending machines may be different .from that fixed for 
sales out of conventional stores depends upon whether an appllcat1on of these statutes 
would warrant a finding of fact. by you that the purposes of the Milk Control Act 
will be served by such a distinction. 

Very truly yours, 

DAVID D. FuRMAN 
A llorney General 

By: WILLIAM L. BoYAN 
Deputy Allorney General 
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March 17, 1960. 
HoN. EDWARD J. PATTEN 
Secretary of Stale 
State House 
Trenton, New Jersey 

FORMAL OPINION 1960---No. 5 

DEAR MR. PATTEN: 

You have asked us whether it was lawful for you to reject a petition for electors 
of president and vice-president to represent a party whose candidates for president and 
vice-president are both inhabitants of the same state as the electors, New Jersey. In our 
opinion, your rejection of this petition was lawful and was required by the United 
States Constitution and the applicable laws o( this state. 

The petition in question was offered for filing in attempted compliance with R.S. 
19:13--3 to 13. These statutes provide for the direct nomination by petition for 
candidates to be voted on at the general. election. R.S. 19:13--4 provides that in the 
case of a petition nominating electors of president and vice-president of the United 
States, the names of the candidates for president and vice-president for whom such 
electors are to vote may be included in the petition. The petition in question does 
designate the names of the candidates for president and vice-president for whom the 
electors named io the petition are to vote. The petition reads in part as follows: 

"PETITION OF NOMINATION FOR GENERAL ELECTION 

NOVEMBER 8, 1960 

FOR ELECTORS OF PRESIDENT AND VICE-PRESIDENT 

* * 
To the Honorable Secretary of State: 

We, the undersigned, hereby certify that' we reside in the State of New Jersey, 
and are legally qualified to vote for such candidates, and pledge ourselves to support 
and vole for the persons named in such petition, and .that we have not signed any 
other petition of nomination for the primary or for the general election for such office. 
And we request that you cause lo be printed upon the official general election ballot the 
names of the candidates and their designation of party or party principle. 

We further certify: the title of the party which the said Electors represent is the 
Poor Mans Party, and the candidares- of the said party for whom the Electors are to 
vote are Henry Krajewski for President, and Anne Marie Yezo for Vice-President. 

R.S. 19:13--7 provides that a'ny petition for direct nomination for the general 
election to be received for filing must. bear a verification by at least five of the voters 
signing the petition. The· petition ·-bears a verification with signatures as follows: 

"STATE OF NEw jERSEY, } 
Coul'iTY oF HvosoN· ss. 

Stephen Tichy, 8623 Durham Ave. 
Charles W. Krajewski, Sr., 176 Charles St., Secaucus, N. ]. 
Anne Marie Yezo, 8617 Durham Ave., North Bergen, N. ]. 
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Henry Kraj ewski, 201 Secaucus Rd., Secaucus, N. ]. 
Stephanie Krajewski, 201 Secaucus Rd., s~callCllS, N. ) . 
Charles Sehoch, 235 Pen Horn Ave., Secaucus 
Anne Tichy, 8623 Durham Ave., No. Bergen 

being duly sworn, upon their oaths saith .that they are the signers of the 
petition hereto annexed, and are legal voters of the Stale of New Jersey ; that' 
the said petition is ma<.le in good faith; that the af!iants saw all the signatures 
made thereto, and verily believe that the signers are duly qualified voters." 

The third and fourth of the above verifying signatures are those of the candidates 
{or whom the electors are to vote for vice-president and president, respectively. The 
verification shows that both candidates are inhabitants of the State oi New Jersey. 

The first clause of the 12th Amendment to the Constitution of the United States 
provides that: 

"The electors shall meet in their respective states and vote by ballot for 
President and Vice-President, one of whom, at least, shall not be an inhabitant 
of the same state with themselves; • * *." 

Thus, an elector from New Jersey may not cast his ballot lot a candidate for 
president aod a candidate for vice-Dresident both of whom are inhabitants of New 
Jersey. This has always been a requirement of the federal constitution. Ste Article 
II, section 1, clause 3. Therefore, the electors nominated in the petition in question 
cannot lawfully vote for the candidates for whom they are required to vote according 
to the petition since both candidates are inhabitants of New Jersey. 

L. 1944, c. 16, § 1, N.J.S.A. 19 :14-8.1, provides that in lieu of the n~mes of 
candidates for electors there shall be printed on the ballots the names of the 
candidates for president and vice-president printed together under the title "Pres•dential 
Electors For.'' For voters to express a preference for electors who are to vote for 
Henry Krajewski and Anne Marie Yelo, would be ineffectual since the electors 
cannot carry out the will of such voters. Even if these candidates received the 
greatest number of votes cast, the electors named in the petition could not cast their 
ballot for them as president and vice-president. 

R.S. 19 :U-22 directs that you certify to each county clerk the names only of 
such candidates "for whom the voters within such county may be by law entitled to 
vote * • ~." R.S. 19:13-10 and 11 authorize you to reject summarily petitions 
obviously not in conformity with the provisions of the election law. 

Accordingly, your rejection of the petition in question was required by the United 
States Constitution and the applicable law of New Jersey. 

Very truly yours, 

DAvro D. FuRMAN 
A llorney General 

By: Wn.LlAM L. BoYAN 

Depllt)l Attorney Grneral 
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April S, 1960. 
HONORABLE )ORN A. l(ER\'lCl< 

State Treosttrtr 
State House 
Trenton, New )usty 

Wu.l.)AM KJNCSLE.Y, Dcpo11ty Directo.
Divlsicm of Taxation 
St~te House Annex 
Trenton, New Jersey 

FORMAL OPINION 1960-No. 6 

Du.R $JRS . 

You have asked for our OP•n•on as to what assessment valuation of Class II 
railroad property should be included in the computation of the apportionment of 
county taxes among the municipalities of each County. The same question arises in 
promulgating a table of equalized valuations to be used in the calculation and 
apportiolllnent or State school aid funds under N.J.S.A. 54 :1-JS.J. 

The basic formula for the apportionment of county taxes and for the distribution 
of school aid {uods includes the use of aggregate valuations for each municipality based 
essentially upon the true vah•e of all real property in the municipality (either assessed 
initially at true value or "equalized" to true value) plus the aggregate value, as 
assessed. of all personal property. Su: R .S. 54:3-17 to 19; N.].S.A. 54:1-35.2; 
N.J.S A. 54:4-52; City of Passaic v. Pa.ssaic Cou11/y Board of To,.-atioll, 31 N.J. 413 
(1960); City of Prusaic v. Po.tsaic County Board of To:<alion., 18 N.J. 371 (1959); 

Borough of Totowa v. Pa.ssaic County Board of Taration, 5 N .J. 454 (1950). 

In the most recent Pa.ssaic case, .supra, 31 N.]'. a t 418, Chief Justice Weintraub, 
speaking for the Court, said : 

"Additionally, it is pertinent to add that in directing the preparation of the 
equali tatioo table for use in the distribution of state aid to schools, a subject 
kindred to the matter of taxation, City of Pa.ssaic v. Passaic Cou,.ty Board of 
Taxation, SIIPra, ( 18 N .]., at page 385), the Legislature directed the inclusion 
of both real aod personal property, requiring real property to be equalized at 
true value and personal property to be taken as assessed. L. !954, c. 86; 
N .J,S.A. 54 :1-35.1 et seq." 

CJass 11 railroad property valuations have not heretofore been involved in an 
"equaliUltion" computation as has usually been the case with other real property 
under R.S. 54:3-17 and N.].S.A . 54 :1-35.3, since Class II railroad property is 
reQuired to be assesse(l by the Director o( the Division of Taxation at full value under 
N .J.SA. 54 :29A-l7, and it is assumed that the Director does so to the best of his 
ability. Therefore, the Director's valuations of Class II railroad property are 
accepted as representing true value for the purposes of apportioning C()Unty taxes 
and State school aid funds. However, the question now raised arises out of the fact 
that the Director bas reduced initial valuations of Class II railroad property in certain 
municipalities "to less than true value, when necessary to prevent discrimination" as 
required by the Supreme Court in D. L. & W. R.R. Co. v. Neeld, 23 N.J. 561, 575 
(1957). Ste also: BMough of Ha.sbr~ck Heights v. Divisiot• of Ta:r Appeo/s, 54 N.J. 
Super. 242 (ApD. Div. 1959) . Where Class li railroad property valuations have been 
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redu~ed for these purposes they no longer represent true value. Sucb reduced valua
tions therefore, in our opinion, ~annat be used for the apportionmenl purposes afore
said. Instead, the initial valuations, taken to represent the corrected full true value 
of Class II railroad properly, after review by the Director, ~hould be used. 

HoNont-aL~ JoHN A. KERvtcK 
Stale Treasurer 
State House 
Trenton, New Jersey 

Very (ruly yours, 

DAVID D. FUR)I o'\N 

A llorney General 

By: THEODORE I. BOTTER 

Defmly A llorncy General 

April 7, 1960. 

FORMAL OPINION, 1960-No. 7 

DEAR MR. KERVICK : 

You have asked our opinion whether a former widow of a war veteran who, upon 
remarriage, loses the exemption from taxation granted her by Art. VIII, Sec. I, Par. 3 
of \he New Jersey Constitution and N.j.S.A. 54 :+-3.12i et seq. is entitled to have such 

·exemption restored upon the termination of her ~econd marriage by divorce. 

A tax exemption is granted to a "widow during her widowhood." Canst. 
Art. VIII, Sec. 1, Par. 3; N.].S.A. 54 :+-3.12i. Neither the stawte nor the Constitu
tion delines the phrase "widow ... during her widowhood." Thertfore, in the 
absence of any indication of a contrary legislative intent, the phrase must be construed 
to have its usual and generally accepted meaning. 

The term "widow" has been defined by judicial decisions as "a woman who has 
lost her husband by death arid is still unmarried." Block v. P. & G. Really Co., 96 
N.J. Eq. 159, 160 (Chan. 1924). This legal definition of the term is in accordance 
with common usage. See Monlc/ai,- Trust Co. v. Reynolds, 141 N.J. Eq. 276, 279 
(chan. 1948). Therefore, a laxpayer who would otherwise be entitled to a tax 
exemption as the widow o( a war veteran loses her exemption upon remarriage, since 
she is no longer a widow. N.}.S.A. 54 :+-3.12n expressly recognizes that the re
mar.riage of a former widow terminates her widowhood and, therefore, also her tax 
exemption pnvilege. 

If a !ormer widow o! a war vetervn has terminated her widowhood by remarriage, 
her status as a widow is not revived when her· second marriage ends in divorce. A 
divorce terminates a rn~rria~;e (although not necessarily all the obligations thereof) 
as of the date of entry of final judgment. Wigder v. Wigder, !4 N.J. Misc. 880 (Chao. 
1936). A judgment of tlivorce differs from a judgment .of nullity in that the latter 
holds the marriage void ab initio. W•gdcr v. Wigder, su{>1'{l. CL N.J,S. 2A :3+-J. 
Consequently, if a fonner widow has remarried after her husband's death, termination 
o{ her second marriage by divorce does not obliterate either the fact of her remarriage 
as a legal event, or 1ts effect. of terminating her widowhood as of the. date of 
remarriage. 
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We therefore wish to .advise you that a former widow of a war veteran who has 
lost her exemption by remarriage does not regain the privilege of an exemption upon 

termination of her second marriage by divorce. 

HON, EOWht<O]. PATTOI 

Secretary of Stale 
Stale House 
Trenton, New jersey 

DfhR MB. p ATI£N: 

Very truly your~, 

DAvtn D. Fu~MAN 
A ttornty Central 

By: MUBRY BROC>ilN 

Deputy A 1/orney Grnerol 

April II, 1960. 

FORMAL OPINION 1960-No. 8 

You have requested our opinion whether the Secretary o( State should accept 
service of process on foreign corporations doing business "' this State, but not 

authorized to do business here. 
Supr~me Court Revised Rule 4 :4-4, relating to personal service upon corpora

tions, provict~s that under conditions prescnbed therein personal service may be made 
upon a corporation "by delivering a copy ol the summons and complamt to m>y 
pason authorized by appoiHtment or by low to receive service of process on behalf of 
the corporation. , ." (Emphasis added.) Tt should be noted that R.R. 4.4-4 does 
not state under what circumstances the Secretary o{ Stale is a "person authonzed by 
appointment or by law to receive service of process," but merely provides that if he 15 

such a ptrson. service may be made upon him. 

N.].S. 2A :lS-26 prescribes tl1e circumstances under which the Secretary of State 
is authorized and directed to accept service of process on !oreign corporations which are 
transacting business in New] ersey. That section relates only to "process in any a~tion 
commenced in any of the courts of this Slate against a domestic corporation or a 
foreign corporation at~thorized to lransacl busiMss in this Stole .... " (EmphaSIS 

added.) 
Our opinion, therefore, is thal you do not have the authority to accept service of 

proc~ss on any fore1gn corporation which is not authorized to transact business in 

New Jersey. 
Very truly yours, 

DAvto D. Fu~MAN 
A llorney GeneYol 

By: MuRRY BROCHJN 
Deputy A llorney Gene-ral 
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MR. JosePH E. CLI\YTOI'I 

Assislnnl Commissioner a{ Ed11wtion 
Department of Education 
175 West State Street 
Trenton, New Jersey 

OPINIONS 

FORMAL OP!NTON 1960-No. 9 

D~AR MR. CLAY\ON: 

]a11\lary 25, 1960. 

You have asked for our legal opinion on the following questions: 

May a board of trustees of a public library established under R S. 40:54-1 
et seq., or a county library commission established under R.S. 40:33-1 
et seq., enter into contracts authorized by Chapter 108, P.L. 1956, or must 
snch contracts be made by the governing bodic~ of the governmental umts 

involved i 

2. May such a board of trustees or county library commission make contracts 
for the free public library services specified in R.S. 40:33-1 et se<J.: and 
40 :54-1 et seq., or must such contracts be made by the governing bod1cs of 

the wunty and municipalities, respectively? 

The contracts referred to in your request for an opinion are those ":'hich counties 
.,-,(! municipalities are autltorize<l to enter into for the ~xchange and rec1procal use of 

library services and facilities. 
R.S. 40:54-29.1 states that "The governing body of any municipality may, by 

resolution, contract with any other municipality which maintains a free p~bhc l1brar~ .. 
for the furnishing of library service to the inhabitants ol the first mu~lctpahty. - · · 
R.S. 40 :54-29.2 states that "The governing bocly of such other mun1C1pahty may, by 
resolution, enter into contract as provided in this act. ... " The contracts referred to 
in R.S. 40:54-29.1 and R.S. 40:54-29.2 must be made between the govermng bod1es 

of the two municipalities. 
R.S. 40:33-13.1 and R.S. 40:33-13.2 are similar to R.S. 40:54-29.1 and R.S. 

40 :54-29.2 except that the former statute refers to "The governing body. of any 
municipality which forms port of a cot<><ly library system . ... " and authonzes any 
such municipal governing body to contract with the "governing body" of any other 
municipality which maintain~ a free library system. (Emphasis added.) 

RS. 40 :33-6 provides that "Upon the adoption of the provisions of this .article 

the board of chqsen freeholders (of the county] may contract with an ex1s\lng library, 

or library board, within the county or the library commission of a cou~ty hbra.r~ 
in another county .... " Thus a county which desire> to use the ex1st1ng fac1bt1es of 

another library must COJJtract by its board o( freeholders; the existing library, which is 

the other party to the contract, by its "lihrary board," "library commission," etc . .' and 
JlOt by the governing body of the government.al unit which operates the ex1st1ng 

library. 
Chapter 108, P.L. 1956, N.].S.A. 40 :9A-l to 9A-4, reads in pertinent part as 

follows: 

ATTOltN'EY OENEH~L 

"The board of chosen freeholders of any county operating a library pur
suant to chapter JJ of Title 40 of the Revised Statutes and ~ny one or more 
municipalities, situate within such county, operating jointly or severally a 
library or libraries pursuant to chapter 54 of Title 40 of the Revised Statutes 
or any 2 or more such municivalitics, situate within the same county, may 
contract or agree with each other to establish a federation of their lihraries 
for the purpose of providing such forms of cooperative library service as the 
contracting parties shall agree upon.'' 
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R.S. 40;9A-I thus provides that the contracts therein referred to shall be made 
by "boarrl of chosen freeholders of any county" and "any one or more municipalities, 
situ•te w1th such county" or "2 or more such munic1palities, situate within the same 
county." It is evident from the quoted statute that a county library may enter into a 
contract specified therein only by action of its boar<l of chosen freeholders. However, 
R.S. 40 :9A-l does not expressly specify whether municipalities desiring to enter into 
the specified contracts may do so by their governing bodies or by the board of trustees 
of the municipal library. 

Chapter 108, P.L. 1956 must be construed as being;,, pari materia with the other 
st.atutes governing cooperation between public librarie9. When the other statutes refer 
to "municipalities" as contracting parties to agreements authorized therein, they 
clearly mean that the contracts are to be made by the governing bodies of the two 
municipalities. See R.S. 40:54-29.1, 29.2; R.S. 40:33-13.1, 13.2. It is therefore our 
opinion that the word "municipality" in R.S. 40 :9A-I also refers to the governing 
body of the municip:tlity. 

Very truly yours, 

DAVID D. FURMAN 

Allorney Cmerol 

By: MunnY BRaCH. IN 

Deputy Attor11ey (;rnera/ 

N:eo ]. PARS'E:KIAN, Acting Director 
Divisio11 of M olor Vehicles 
State House 
Trenton, New Jersey 

F'ORMAL OPINION 1960-No. 10 

DEAR DIRECTOR PARSEK!AN: 

April 18, 1960. 

You have requested our opinion as to the proper interpretation of the phrase 
"exhibitions of motor vehicle driving skill" as contained in and regulated by chapter 
174, L. 1953 (N.].S.A. S :7-s to 19). You have made specific reference to the problem 
of whether or not this term would embrace contests in the operation by children of 
undersiztd veh1cles through various obstacle arrangements. The sport of driving 
small molar-powered "carts" on parking lots, race tracks and other off-street locations 
for the amusement of the children, their parents and other spectators has become 
popular in recent years. 
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N .J.S.A. 5 :7-8 provides as follows: 

"N 0 person shall operate or conduct any motor vehicle races or exhibitions 
of motor vehicle driving skill, or any track or other place. for the holdmg of 
such races or exhibitions, unless a license to operate and c~nduct the sa~e 
shall be first obtained from the Department of Law and Publtc ~afety, whtch 
license said department may, in its discretion, issue to any apphcant ther~for 
upon compliance with the provisions of this act and the rules and regulatiOns 
issued pursuant thereto, and the payment of a fee of one hundred dollars 
($100.00) in the manner hereinafter provided." 

The underlying motive of the legislation is to provide protec~ion to spectat~rs and 
participants in races and exhibitions since the _re~uire~ents outlmed ~Y. the legtslature 
for licensees primarily concern safety and hab1hty msurance prOVISIOnS ( N .] .S.A. 

5 :7-10 to 15). . . 
The term "motor vehicle" is commonly used and unders~ood. It 1S defined m 

N.J.S.A. 39:1-1 as including "all vehicles prope_lled otherwl~.e .. than .~Y muscular 
power, excepting such vehicles as run on I~. upon ralls or tracks. Carts are motor
powered and come within this broad defimt10n. 

The carts serve a single purpose. They are operated at off-street locations where 
spectators can gather to observe the driving skill of th~ operator. They are not used 
for ordinary driving on the public street, nor are they hcens~d f~r. s_uc~. use. _N.J.~-~-
39 :3--5. In the cited circumstances the driving becomes an exhtb1t1on and ts w1thm 
the regulated conduct embraced by the above quoted statute. . .. 

The meaning of the phrase in question, "exhibitions of motor veh1cle dnv~ng 
skili," is thus, in paraphrase: a public display or s~?wi~g of competence m operatmg 
and controlling motor-powered vehicles. This defimtwn 1~ such as to appl~. the st~t~te 
to the exhibition of driving of any size vehicle. It apphes to all compelltlve dnvmg 
and also to a public show of ordinary driving. The statute _governs regardless of. the 
age of the driver or the type of display involved: A_s to racmg, under N.J.S.A. 5.7-8 
there is no requirement of an exhibition-all racmg IS regulated. 

This definition is reasonable and seems appropriate to the "c.art" driving alr~ady 
discussed. While N.J.S.A. 5 :7-lO(a) (1) requires post and rat! safety protectwns 
intended for larger vehicles, N.].S.A. 5 :7-IO(a) (2) allows the ~epartment of Law 
and Public Safety to substitute other devices. The absolute reqUI_rements of_ guards 
(N.].S.A. 5 :7-12) and insurance (N.].S.A. 5 :7-13) are appropnat~ to r~cmg and 
exhibitions regardless of the size of the vehicles involved .. Speed 1s an 1mpor~nt 
factor in the danger to participants and spectators, and speed 1s not related to the s1ze 

of the vehicles. . 
It is our opinion that the statutory language in question applies to all ~ubhc shows 

of motor vehicle operation of any nature, regardless of the age of the dnvers or_ the 
size of the vehicles involved, and specifically those contests you have descnbed. 
Persons conducting such exhibitions or contests must be hcensed. 

Very truly yours, 

DAVID D. FURMAN 
Attorney General 

By: EDWIN c. LANDIS, JR. 
DeP1lly Attorney General 
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NED]. PARSEKJAN, Acting Director 
Division of M olor Vehicles 
State House 
Trenton, New Jersey 

FORMAL OPINION 1960-No. 11 

DEAR MR. PARSEK!AN: 
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April 18, 1960. 

You have requested our advice as to whether, under R.S. 48:4-20 et seer., owners 
or operators of autobuses, transporting passengers for hire interstate over the streets 
and highways of this state must pay the excise tax. 

R.S. 48:4-20 imposes an excise tax upon "every person owning or operating an 
autobus which is operated over any highway in this state for the purpose of carrying 
passengers from a point outside the state to another point outside the state, or from a 
point outside the state to a point within the state, or from a point within the state to a 
point outside the state ... " (Emphasis added.) The tax is imposed "for the use of 
such highway" at the rate of "Y. cent for each mile or fraction thereof such autobus 
shall have been operated over the highways of this state except that no excise shall be 
payable for the mileage traversed in any municipality to which such owner or operator 
has paid a municipal franchise tax for the use of its streets under the provisions of 
R.S. 48 :4-12." R.S. 48 :4-23, a subsequent section of the same statute, directs that 
the moneys collected from the excise on interstate buses shall be appropriated to the 
state highway commission "for use by it for the construction and maintenance of 
highways." 

The applicability of the excise tax provided for by R.S. 48:4-20 to autobuses 
traveling the New Jersey Turnpike depends on whether or not the phrase "any high
way in the state" includes the New Jersey Turnpike. 

Although the Turnpike Authority was created only in 1948, turnpike companies 
existed in New Jersey long before that date. These were private corporations which 
owned, constructed, operated and maintained public toll roads under state franchise. 
The roads operated by the New Jersey Turnpike Authority and other turnpike 
authorities throughout the country bear a relationship to state-financed highways 
which in many respects is similar to that of the old turnpike roads. 

Decisions of the New Jersey courts which have considered the roads constructed 
and operated by the old turnpike companies have determined that turnpikes are 
"public highways" within the meaning of the latter phrase as it is customarily used 
in the statutes of this state. 

For example, in Miller v. Penna.-Reading Seashore Lines, Inc., 117 N.J.L. 152 
(E. & A. 1936), the former Court of Errors and Appeals, considering the question of 
whether a railroad might acquire title to a portion of a turnpike road through adverse 
possession, held that: "It is well settled that turnpikes constitute public highways." 

In Atlantic & Sub. Ry. Co. v. State B'd Assessors, 80 N.J.L. 83 (Sup. Ct. 1910) 
the former Supreme Court considered a factual situation which is closely analogous 
to that presented by the issue of the applicability of R.S. 48 :4-20 to interstate auto
busses using the New Jersey Turnpike. The court in that case construed L. 1906, c. 
290, p. 645, § 4 which reads : 
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"Every street railroad corporation subject to taxation under the pro
visions of this act shall, on or before the nrst Tuesday in May in each year, 
return to the State Board of AssesS<Jrs a statement showing the gross receipt~ 
from its business in this State for the year ending December 31st, ncxl 
preceding, and any S?tch corporation having Pa•·t of its road in this State 
and part thereof in another St·ate or Slates, or having part of it> rond on 
private property and port on an-y prtblic street, highway, road, lane or nthcr 
prtblic place, shall make a report showing the gross receipts on the whole 
line, together with a statement of the length of the whole line and the length 
of the line in this State upon any street, highway, road, lane or other publlc 
place, and the franchise tax of such corporation for the bu&iness done in this 
State shall be levied by the Stale Board of Assessors upon such proport•on o( 
its gross receipts as the length of the line i11 this State upon any street. high
way, road, lane or other public place bears to the length of t_he whole 
line; .. " (Emphasis added.} 

Part of the street and r<tilwa)' line involved in the Atlantic & Sub. Ry. Co. case 
had been laid on a roa<.l constructed nnd operated by a turnpike company. The court 
stated the issue !}resented and its holding as follows: 

"The question propounded is whether this turnpike, a part of which the 
prosecutor is occupying, is a highway or a public place within the meaning 
o{ the statute of !906. For mast (mrposes a tnrn('ike is regarded as a hig/1-
wav · a11d it may be said to be generally so regarded wh~m the term highway 
is ;,~ad in a stntult, 11nlrss the words and p11rposcs of the act display a 
different legislative intent." (Emphasis added.) 

In Stale, Parker, v. Cf.ty of New Bmnswick, 32 N.J.L. 548 (E. & A. 1867) the 
former Court of Errors and Appeals, speaking through Mr. Chief Justice Mercer 
Beasley, considered whether the authority of the City of New Brunswick extended to 
requiring the grading and paving of one of its streets which was also part of the 
turnpike road o{ the New Jersey Turnpike Company. The court said: 

"Such roads aYe fJHblic highways. They are established by the sovereign 
authority of the state for the common benefit, and although the road-bed, and 
the franchise to take tolls are private property, the easement itself is altogether 
of a public character.'' (Emphasis added.) 

To the same effect, see Fenlon v. Margale Bridge Co., 24 N.J. Super. 450, 456 
( App. Div. 1953). 

R.S. 48:4-20 was adopted in its present form in 1934, long before the creation 
of the New Jersey Turnpike Authority. Consequently, the Legislature could not have 
actually considered the problem of taxation of interstate buses using the turnprke when 
the laxing statute was enacted. It is highly significant however, that •n the Turnp1ke 
Authority statute the turnpike itself is defined as a highway. R.S. 27 :23--l states that: 

"In order to facilitate vehicular traffic and remove the present handicaps 
and hazards on the congested highways in the State, and to provide for the 
construction of modern express highways ... the New Jersey Turnpike 
Authority (hereinafter created) is hereby authorized and empowered to 
construct, maintain, repair and operate turnpike projects (as hereinafter 

defined) . 
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R.S. 27:23-4 specifically defines ''project" and ''turnpike project"' as "any 
express highway, superhighway, or motorway at such locations and between such 
termini as may hereafter be established by law, and const,·ucted or to be constructed 
under the provisions of this act by the Authority. . . ." ln other words the statute 
specifically defines the turnpike as a highway. By so doing, the Legislature pre
sumably intended to subject the turnpike to all previously enacted statutes which refer 
to and regulate "highways" except such prior statutes as are clearly inconsistent with 
the purposes of the Turnpike Authority Act. 

To construe the phrase "any highway in the state" in R.S. 48:4-20 to include 
the New Jersey Turnpike would not be inconsistent with the purposes of the 
Turnpike Act. The assumption underlying the operation of a toll road such as the 
New Jersey Turnpike is that the saviog of time and money and the additional coH
venience resulting from traversing the turnpike rather than an alternate highway 
provides the user with benefits at least equivalent to the amount of tolls which he must 
pay. To hold that interstate bnses traversing a toll-free highway are subject lo taxes 
but those using the New Jersey Turnpike are exempt therefrom would be in effect to 
subsidize the New Jersey Turnpike by according tax exemptions to users thereof. 
Such a subsidy by tax exemption would be contrary to a fundamental principle of the 
New Jersey Turnpike Act which prohibits the devotion of any state revenues to the 
construction or maintenance of the turnpike. In other words, when deciding whether lo 
use a turnpike or an alternate highway, a carrier should be in the position of having 
to weigh the advantages provided by the turnpike facilities against the cost oi tolls; 
there should not be any tax advantages to inAuence the carrier's choice; and, there
fore, a carrier should be required to pay the same tax to the state whether it uses 
the turnpike or an alternate free highway. 

Despite these considerations, an Attorney General's Formal Opinion !950-No. 78 
reached the conclusion that the turnpike was not a "public highway" within the 
meaning of R.S. 48:4-20 and that interstate autobuses traveling the turnpike were 
therefore not subject to the tax. 

Although this opinion cited no authorities, it is probable that the conclusion which 
it reached was inAuenced by decisions of the United States Supreme Court which, at 
that time, were generally interpreted as precluding taxation of interstate carriers 
except for the specific purpose of compensating the state for the carriers' use of state 
supported highways and in an amount proportionate to the expense presumably in
curred by the state as a result of that use. See, for example, Sprortl v. South Bend, 
277 U.S. 163 ( 1928); Interstate Transit v. Linds~y, 283 U.S. !83 ( !931). Under this 
interpretation of Supreme Court doctrine, it was undoubtedly thought that since the 
State of New Jersey made no direct financial contribution to the cost of constructing 
or maintaining the Turnpike, it could not exact a fee from interstate carriers for its use. 

However, later cases, and notably Capilal Greyhound Lines v. Brice, 339 U.S. 
542 (1950), abandoned any suggestion that the tax must be a contribution to the cost 
of the highway, or that in amount it must be a fair share exacted from the users of 
the highway for the expense of providing them with road facilities. Under this later 
doctrine a tax on interstate carriers will be sustained i( it is in some broad sense a 
fair compensation to the state for the use of its highways. Cf. Fa•min v. Publ-ic Utili
ties Co•nm., 147 Ohio State 354, 71 N.E. 2d 480 (1947} upholding the constitutionality 
of a tax on buses for the maintenance and repair of the highways of the state, the 
amount of which the appellant contended had no relation to his use of the roads. Cf. 
Northwestern Slates Portland Ce-ment Co. v. MiHnesota, U.S. !3 L.Ed. 2d 421 (1959). 
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Furthermore, the constitutional right of a state to impose an excise ta:< on inter
state common carrier~ for the use o( state l1igilways measured in part by mileage 
traveled on a toll highway was passed upon anrl upheld by the United States Supreme 
Court in Sh1rks Motor Exp. Corp. v. Mesmer, 375 Pa. 450, 100 Atl. 2d 913 (Pa. 
Sup. Ct. 1953) appeal dismissed for lack of a substantial federal question sub. "om. 
lnlersla/e Motor Freight System v. Mesmer, 347, U.S. 941 (1954). One of the tax
payers in that case contended that the excise tax in question was unconstitutional 
beca·usc among other reasons, ". . a carrier who uses the Turnpike for a given 
number of miles of its operation must pay a toll in addition to the tax, whereas another 
carrier who operates for an equal number of miles but does not use the Turnpike 
pays only the tax, and therefore there is lack of uniformity in the operation of the 
tax." The Pennsylvania Supreme Court rejected this argument upon the following 

grounds: 

"The Turnpike Commission holds the legal title to the Turnpike, but 
only in its capacity as an instrumentality of the Commonwealth. Act of May 
21, 1937, P. L. 774, sec. 4, 36 P.S. sec. 652d. The Turnpike is one of the 
public highways which cross the State of Pennsylvania in the same general 
locality. Two others are the William Penn Highway and the Lincoln High
way. No motor carrier is restncted to the use ol the Turnpike to the ex
clusion of either of such other two routes. If a motor carrier voluntarily 
chooses to use the Turnpike because of more economic and efficient·operation, 
such voluntary choice cannot provide the foundation for a constitutional 
argument. The cho1ce is obviously made because the amount of the toll is 
Jess than savings in operations resulting from a shorter route, few and very 
slight grades which make it possible to carry loads up to the legal limit, 
absence of intersections and savings in fuel and time. Appellant Interstate 
has not ,hown that the tax plu~ the toll exceeds bir compensation for its 
use of the Turnpike. A taxpayer can not voluntarily ~ssume a burd~n and 
then b~ heard to say that it is unconstitutional. There is no merit in this 

contention.'' 100 Atl. 2d at 918. 

To the same effect see Transamen.wr. Freighl Lir~es, Inc. v. Co1nmo.,weallh, 
396 ?a 64, lSI Atl. 2d 630 (Pa. Sup. Ct. 1939) cert. denied 361 U.S. 882 (1959). 

[n summar}', therefore. the line o( New Jersey cases previously cited haYe con
strued the term "highways" as used in the statutes of this State to include turnpikes; 
this con~truction of the term is supported and confirmed by the Turnpike Act itself, 
R.S. 27 :2J..-l and R.S. 27:23-4; and presently authoritative doctrine of the United 
States Supreme Court does not require exemption !rom taxation o£ interstate buses 

using the Turnpike. 
You ue accordingly advised that R.S. 48:4-20 does apply to interstate buses 

using the New Jersey Turnpike. 
Very truly yours, 

DAVlD D. FURMAN' 

A tlom,.y GN<eral 

By: MuRRY BROCHJN 

Depuly A ll~m~ey General 

~TTORNEY GENEflAL 

MR. Nt~ J PARSEKTAN, Acting Director 
Divisi011 of Motor V thicles 

State House 
To·enton, New Jersey 

fORMAL OPJNlON 1960-No. 12 

D8hR DtRECTON: 
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MAY 18, 1960 

We have been asked wheth~r the Director of the Division of Motor Vehicles 
can revoke the driver's license oo· registration of " person who (ails to answer a 
summons charging a violation o( a local puking ordinance. 

The responsibility for enforcing local racking ordinances rests primarily on local 
officials. Normally, the summons (sheet 4 of Local Criminal Court Form 12) is 
~ompleted by a local police officer. See R.R. 8 :10-l. It is to be served on the de
fendant in the manner provicted by R.R. 8:3-2(c) (3) (ii). In addition to personal 
service on the defendant, this rule authorizes service by ordinary mail to the defendant's 
"last known address." The last known address is obtained through the "look-up" 
service of the Division of Motor Vehicles. See R.S. 39:3-36, 10 and 37. Thus, means 
for due service of summonses are available ro local officials. 

Frequently, when the violatio!l of a local parking ordinance is discovered, the 
officer fills in on the summons the registration number and description of the vehicle 
and leave5 the summ<Jns on the vehicle. This, by itsei(, is not due service. Ste Re/Jorl, 
New Jersey Suprem'- CourJ's Nfu,.icipal CoMI Commillee, March 17, 196/J, pages 3 
~n<l 5. 

Procedur(S are ~vaitable to ta~at officials to assure th.e 3ppear~nce ior trial of a 
person duly sen·ect with a "1mmons. In the case o( a resident who Sails to answer 
~ svmmons duly served the local ~ourt may issue a warrant for his arrest. R.R. 
8 .I~J (a) Such a warrant may he exeeuted at any place within the state. R.R. 
8:l-2(c) (2). Bail may be requlfed from a non-resident personally served with a 
summons. N .].S. 2A :8-27, 28; sec RMuh v. Ferber, 48 N.J. Super. 231, 233 (App. 
Div. 1957). If a non-resident who has posted bail fails to aJlP<'"r for trial, the bail 
is forle1t RR. 8:l~3(b). 

R.S. 39 ·5-30 gives the director discretionMy power to revoke lianses and regis
trations for violation o! the provisions of Tide 39 "or any other rc~sonable grounds." 
The adoption of ordioa11ces by municipalities regulating parking is authori1.ed by 
RS. 39 :4--197(1) (f). However, although a local parking ordinance is authorized 
by Title 39, the violation of an ordinance is not a violation of Title 39 itself. The 
"other reasonable grounds" must be related to a pcrS<Jn's fitness to own or operate 
a motor vehicle. 

Where proof shows that a pe.-'O" has been duly served with one or more sum
monses which he has not answered, the director fuls power to conclude tltat under 
all the circumstances revocation is justified because o! the pcrson'g disregard for the 
law. However, if it is not shown by proof that tht summonses have been duly served 

in accordance with R.R. 8:3-2(c) (J) (ii), such a conclusion is not justified. Actioo 
by th~ director in these cases would be governed by the pJ'ocedure set out in R.S. 

39 :>-30. 



26 OPlNIONS 

It is our opn11on that the director may r~voke a license or registration ol a per
son failing to answer one or more duly served summonses where, under all the e>r
cumstances, the proof shows that the action is justified because of the person's disregard 

for Jaws relating to motor vel1icles. 

HONORABLE NED]. PARSEKTAN 

Acli"g Director 
Di1>ision of Mol or V chicles 
State House 
Trenton, New Jersey 

Very truly yours, 

DAVID D. FURMAN 

A trorney General 

By: WILLIAM L. BOYAN 

Deputy Allomey Gencrnl 

MAY 25, 1960 

FORMAL OPINION 1960--No. 13 

DEAR DIRECTOR PARSE)([AN: 

You have asked whether certain interstate authorities, county, hi-municipal and 
municipal sewerage authorities or municipal housing authorities are entitleu to "no 
fee" registrations for their vehicles under terms of N.J.S.A. 39 :3-27. For example, 
the following instrumentalities, Bergen Co. Sewerage Authority; Delaware River 
Port Authority; Dover Sewera~;e Authority; Ewing Lawrence Sewerage Authority i 
Housing Authority of A.P. Washington Village; Housing Authority of Elizabeth; 
Housing Authority of Hoboken; Housing Authority of Jersey City; Housing Au
thority of Phillipsburg; Jersey City Inr.inerator Authority; Mt. Holly Sewerage 
Authority; Port of New York Authority; and Riverside Sewerage Authority have 

made application for such reg[strations. 

The statute which requires interpretation, N.J.S.A. 39:3-27, reads· in part as 

follows: 

"No fee shall be charged for the registration of motor vehicles not used 
for pleasure or hire, owned by the United Stales, the State of New Jersey, 
a municipality, county, Passaic Valley Sewerage Commissioners, North Jersey 
District Water Supply Commission, duly authorized volunteer fire depart
ment, any duly recognized auxiliary or reserve police organization of any 
municipality, hospital, humane society , an anti-cruelty society in tlus State, 
New Jersey wing of the Civil Air P<>trol incorporated by the Act of July 1, 
1946 (Publlc Law 476-79th Congress), the American Red Cross or ambulances 
owned by nationally organized recognized veterans organizations. * * *" 

This statute creates an except[on to the general requirement that fees be paid 

for the registration of motor vehicles. NJ.S.A. 39:3-10, N.J.S,A. 39 :3-20, et als. 

The exception provided by N.J.S.A. 39:3-27 runs to the United States, the State of 
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New Jersey, a municipality, or a county as well as to the Passnic Valley Sewerage 
Commissione•·s, the North Jersey District Water Supply Commissio,, and charitable 
organizations a{ specified types. None of the authorities or instrumellt~lities you 
mention are named in the statute. 

Although various "authorities" may be considered public or governtnental instru
mentalities and are closely associated with the State, or a county, or a municipality, 
such authorities are normally comidered independent of these governmental units. 
For example, in considering the nature of the New jersey Turnpike Authority and 
similar public corporations, our Supreme Court in New Jersey Tnnt-pika A11thorily 
v. Pnrsons, 3 N.J. 235, 243, 244 (1949) said: 

"Though created by the State and subject to dissolution by the State, 
they are in the eyes of the law independent entities and the State is not re
sponsible for their debts and liabililies, whether they be municipal corpora
tions or counties or such specialized bodies as the Port of New York Au
thority; Cf. California. Toll Bridge Authority v. Wentworth, 212 Cal 298, 
298 Pac. 485 (1931). The fact that the members of the Turnpike Authority 
are appointed by the Governor with the advice and consent o! the Senate 
rather than elected by the voters in nowise alters the status of the Turnpike 
Authority as an independent corporate entity any more than docs the similar 
appointment of Hie members of the Port of New York Authority, R.S. 
32:2-3, or the members of the lnterstate Sanitation Commission, R.S. 32:19-1. 
* * * lt is also objected that the Turnpike Authority is the alter ego of the 
Stale and not a self-sufficient public corporation because it is a body corpo
rate and politic 'in the State Highway Department,' R.S. 27 :23-3. This 
statutory provision is manifestly intended to be a compliance with the con
stitutional provision reQuiring that 'all executive and administrative offices, 
departments, and instrumentalities of the State government, including the 
offices of Secretary of State and Attorney General, and their respective 
functions, powers and duties, shall be allocated by law among and within not 
more than twenty principal department~,' Article V, Section IV, paragraph 1. 
But the State Highway Commissioner is given no authority whatsoever over 
the Turnpike Authority. The Turnpike Authority is in but not of the State 
Highway Department and that fact does not make it any the less an inde
pendent entity, as the language of the entire Act clearly demonstrates." 

The statute in question uses descriptive terms when enumerating certain types 

of charitable organizations but when the statute departs from the governmental units 

of State, county and municipality, it does so by naming only two authorities of the 

type we are considering, the Passaic Valley Sewerage Commissioners ami the North 

Jersey District Water Supply Commission. If all authorities of like nature were to 

be exempt from registration fees because of their close relation to the named govern
mental units, there would have been no need for the Legislature to specify these two 

authorities. 1n fact, we deem it to be the legislative intent that other authorities not 
specifically named, which are related to but are somewhat independent of the govern

mental units of State, county and municipality, are not excused from the payment of 

registratio•t fees. These authorities are not, strictly speaking, the State, county or 

municipality. There is no general clause in the statute by which their exemption 

is expressed. 
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Accordingly, we conclude that the ~uthorities or instrumentalities not s[)cci~cally 
named in N.J.S.A. 39:3-27 no·e not entitled to the benelits of that statnte. 

Very truly yours, 

R~YMONO F. MALE, CommissiOHC'?' 
Department of Labor ond Industry 
20 West Front Street 
Trenton, New Jersey 

DI>V!D D. FURMAN 

A.llorney Ge,.erol 

By: PF.TER L. HuGHES, lll 
Detmty Allor><ey GtMrnl 

MAY 26, 1960 

FORMAL OPJN10N 1960-No. 14 

DEAR CoMMISSION£R M r.Le: 

You bave asked whether the exemption of hotel employment from the Minimum 
Wage Standards law, as provided in R.S. 34:1 t-34, applies to a hotel dining room 
that is operated not by the hotel itself but by a concessionaire. If the exc•"(ltion does 
apply, you further ask whether the concessionaire is exempt where he operates a 
"coffee shop" type of establishment with an entrance directly from the ~tree\ (as well 
as from within the hotel) so that patrons ne.ed not enter the hotel to enter the es
tablishment. R.S. 34 :11-34 provides: 

"As used in this article: 

" "' * 
'Occupation' means an industry, trade or business or branch thereof or 

class of work therein in which women or minors are gainfully em[>loyed but 
shall not include domestic service in the home of the employer or labor on a 
farm or employment ;,. a hotel; 

* * •." (Emphasis supplied.) 

The answer to your second question is found in Hotel Sulnwba" System v. Holder
man, 42 N.J. Super. 84 (App. Div. 1956). There the court held, in part, that Manda
tory Wage Order No. 9, concerning the employment of women or minors at restau
rant occupations. did not apply to women and minors employed in hotel restamants 
regardless of the fact that nonresidents were served in the eating facilities of the 
hotel. Referring to the definition of "occupation" the Court, at page 91, stated that 

the Minimum Wage Act 

"* * * so unequivocally and unqualiliedly exempts 'employment in a hotel,' 
that there is no basis for interpretation or construction of the statute by the 
Commissioner. The duty of the administrative agency, therefore, is to exclude 
all employment in a hotel from inclusion under the minimum wage standards, 
at least to the extent of operations not beyond what may be regarded as cus
tomasy or reasonably incidental to the conduct of the hotel business." 
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Assuming th~t the purpose of the outside cntr~nce is only to encourage patronage by 
nonresidents of the hotel, it would have no bearing on the applicability of the exemp
tion. It is also immaterial whether the type of operation is classified as a "rest~urant," 
"<.lining room'' or "coffee shop." The court's opinion is so definite as to the exclusion 
of employment in a hotel that the only pertinent inquiry is whether the operation of 
a coffee shop is "customary or reasonably incidental to the conduct of the hotel busi
ness." Clearly, it is. See Hotel Sub,.rban System v. Holderman, snpra, ;1t page 94. 

The precise point raised by your first question is whether employment in a hotel 
dining room operated by a concessionaire rather than by the hotel itself comes within 
the statutory language setting forth the exemption, "employment ;, a hotel." (Em
phasis supplied.) Although the plaintiffs in Hotel Suburba» System, supra, were 
owners of hoteh, the court's decision applies equally as well to the situation where 
a concessionaire operates the dining room. Exclusion of hotel employment by R.S. 
34 · 11-34 encompasses all employment on the premises of a hotel that is customary and 
reasonably incidental to the conduct of the hotel business. ll the Legislature had 
intended an agency connotation, i.e., to restrict the scope o( the exemption to em
ployees actually employed by the hotel, it woOJid have couched the exemption in those 
terms. The common sense meaning of the language used by the Legislature indicates 
primary emphasis on the location of the employment. In holding that the Legislature 
was not unreasonable, arbitrary or capricious in providing an exemption for hotel 
employment, the court, in Hotel Suburban, at page 94, said: 

''Conceding the validity of the defendants' argument that the character of 
a modern hotel is vastly different from that of an old-time inn, that the 
hotel of today often carries on operations in addition to lodging and feeding 
of guests, such as coffee shops, supper clubs, health clubs, swimming pools, 
garages, etc., and that the employees of those departments should be covered 
by the Minimum Wage Act, the authority to classify and exempt lies with 
the Legislature; it is not an administrative or judicial function." 

The various activities described above without distinctions as to the type of employ
ment, together with the possible reasons why 1he Legislature provided for this ex
emption as discussed by the Appellate Division in Hotel S1t.burban and by the New 
Jersey Supreme Court in N~u Jersey Restaurant Asso6ation v. Holderman, 24 N.J. 
295, 302-303 (1957), permit no other conclusion tha•> the one just stated. 

A distinction between restaurants or coffee shops owned and oper~led by the 
hotel and those owned and operated by a concessionaire would be difficult to enforce 
and subject to easy abuse. Large hotel corporations frequently enter into coucession 
agreements wherein they grant or lease commercial enterprises conducted on the 
premises of a modern hotel. These agreements come in a variety of forms with diverse 
terms and arrangements. A concessionaire may pay a Rat rental fee or he may pay 
a certain percentage of the net profits to the hotel. The hotel may retain the right 
to supervise and control the operation of the conctssion. In fact the hotel itself may 
be run as a concession. A difficult legal question thus may arise as to who is the 
actual employer. Presumably, the Legislature did not intend the exemption from the 
Minimum Wage Standards law to depend upon the form of agreement existing be
tween the hotel owner and the restaurant concessionaire. There appear no inherent 
reasons for working conditions in a hotel restRurant operated under a concession to 
be different from working conditions in a restaurant ope;ated by the hotel itself. The 
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reasons that the Legislature had for ~xcmpting the latter ne~essarily would apply to 
the !ormer ty~ of operation. 

You are therefore advised that the hotel employment exemption contained in 
R.S. J.4 :11-34 applies where the hotel dining room is operated by a concessionaire 

as where it is operated by the hotel itself. 

HaJ<ORABLE Nto ] . PARSEK'""' 

Acting D irtciD1' 

D-ivisiDn of Motor T1 thicles 
State H ouse 
Trenton 25, New Jersey 

Very truly yours, 

DAVID D . FURMAN 

AttOY>ltY GtlteTOI 

By : STEPHEN F. LICHTENST&lN 

Deputy AltOYIIty Gencrol 

]Ui<~ 2, \960 

FORMAL OPINION J960-No. 15 

Du.R DIRECTOR p "RS&Kl"N : 

Yott have requested an opinion concerning the use of "dealer" plates issued to 
rnanu(acturers and dealers pursuant to N.j.S.A . 39 :3--18. This section permits the 
Director Division of Motor Vehicles, to issue speci31 registrations and registration 
plates b~aring the word "dealer" to m3nulacturers of ~nd deale rs in motor vehi~les . 
These registrations are issued for separate fees to any manufacturer of moto~ veh1~les 
and to bona fide dealers licensed as such by the D irector under the terms a( thiS section. 
M eJropolium Motors, J,,c. v. Stote, 39 N.J. Snper. 208 (App. Div. 1956} . 

You have asked whether manufacturers o{ trucks or bonu fide dealers can permit 
the use of vehicles so registered by prospective purchasers on a trial basis prior to 
sale. During this period, ownership would remain in the mnnufacturer or dealer; 
the vehicle would continue to di.splay ''dealer" plates. 

You have indicated that in the course of business, especially when trucks or other 
commercial vehicles are involved, it is necessary !or manufacturers and dealers to 
authori~e the use o! a truck on tr ial in o rder for the purchaser to le<~rn whether t he 
vehicle performs the · work satisfactorily . Under such circ~mstanccs, tr~cks_ with 
dummy loads or payloa<ls perform tests under operating condollons. At no lime IS any 

compensation paid for use of the vehicles. 
N .J .S.A. 39 :3--18 authorizes the use of "dealer" plates by manu{acturers so long 

as the vehicle is ""' " • owned or controlled by such manufacturer • • • :• and "~ • .. 
only if it is operated only for shop, demonstration or delivery purposes.• • ~ ." The 
same section permits dealers to use such plates on any vehicle "* • " ow11cd by such 
dealer; and provided such vehicle is not US(d for hire.• * *." 

It is our opinion that, subject to reasonable regulations you may promulg;~.te under 
N .J.S.A. 39 :3--3, the use of "dealer" plates by vehicles un<ler t?e control ol a ))ur
chaser on trial but before sale would not violate the terms of th1s sect iOn. 

.~ 
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Clearly, the terms of N.J.S.A. 39:3-18 2u1horize such u~e of "dealer" plates 
issued to a manufacturer. E x,press language in the sectiOII ~rmits use for dcmoll
stratioll purposu so lo11g as ownership remains i11 th( manufacture r . There is no 
express statutory time limitation as to such usc. However , the duration as to sum 
use could not be prolonged beyond a reasonable period lor demonstration purposes 
to a void the obtaining of commercial plates by the user. N.j .S .A . 39 :3-20 ; Stat~ v. 
Tw:kcr, 61 N. ] . Super. 161 (App. Div. 1960); cf. N .Y. Vehicl~ t1nd T.,.offic Low, 
par. 63, 62 A.. McKinr..ty's Laws, Vehirle ond Trnffic, §63 ; N .Y . LottJs 1959, c. 775, 
effective O ctober 1, 1960. 

As to the use ol "dealer" plates issued to a dealer, as disti nguished from a manu
facturer, during a demonstration or trial period, it is our opinion that such usc is 
sanctioned under N.].S .A. 39:3-18. Demonstration use was orig inally speci fi cally 
authorized as to dealers in L. I 9Zl, c. 20B. In 1926 an amendrneol\ occurred ~rmitting 
dealer plates on any vehicle "owned by such dealer" and, although demonstration use 
was not expressly authorized, it was not prohibited. L. 1926, c. 19'2. The only limita
tion was t hat a dea ler could not lend his plates to any person lor use on any vehicle 
not owned by the dealer. Thus, under the J926 law, demonstration use could be per
mitted providing the vehicle remained the property ol the dealer. 

The next amendment, by L. 1934, c. 123, imposed the condition that the vehicle 
bear ing "dealer" plates must be operated "exclusively {or his business and not for 
hire." The present statute results from ao1 amendment in 1951, L. 1951, c. 4, which 
removed the prohibition against the personal use of the vehicle by dealers. 

Never has there been a prohibition against use o{ .. dealer" plates on vehicles 
during demonstration or trial periods. 

While there is a difference in the s~cilic language regulating use by a manu
facturer as compared to use by a dealer, the entire section must be read as a whole 
and a sensible interpretation g iven to its terms which is "consonant lo reason and 
good discretion." Schierslcad v. Brigantine, 29 N.J. 220, 230 ( 1959). Certainly, per
mitting use during ownership by a dealer of a vehicle lor demonstration purposes 
docs not derogate the purpose of the section and the limitations contained therein. 
The prospective purchaser is not hiring the vehicl e or otherwise paying for its use. 

That the express authorization of demonstration use as to vehicles owned by 
manufacturers does not imply the prohibition of such use as to vehicles owned by 
dealers can be ascribed to the difference in their operations. Manufacturers in the 
normal course ,of business sell vehicles to dealers and not d irectly to users. Specific 
author ization to manu{acturers fo r the use by occasional purchasers of their vehicles 
for te~t or demonstration purposes was therelore necessary to remove any doubt of 
it3 legalily. On the other hand, such activity is a normal incident of a bona fide 
dealer's operation, and is clearly lawful even without specific authorization. Ct. Melro
polita" M otors, bac. v. Stat~, s•tl>ro; Stole v. T11cker, supra. 

Very truly yours, 

D ... vlo D. FVI<J-UN 

A llorncy Gwt"1'ol 

By : DAYIO M. SATl:, ]R. 
A.ssisto>1/ Attor>uy Central 
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HoNORABLE JoHN A. KERVICK 

Stale Treasurer of New Jersey 
State House 
Trenton, New Jersey 

OPINIONS 

FORMAL OPINION 1960--No. 16 

DEAR MR. KERVICK: 

JuNE 2, 1960 

We have been asked for an opinion as to when an exemption from taxation be
comes effective for property which was taxable on October 1st of the pre-tax year 
and is then declared exempt by statute enacted during the tax year. An example of 
this problem is shown by Laws of 1959, Chap. 3, «n Act that amended R.S . 54 :4-3 .24 
to include the Boy Scouts and Girl Scouts of Am~rica an1ong those associations whose 
property is exempt from taxation. This Act was approved on February 3, 1959. 
Section 2 thereof provided that : "This act shall take effect immediately." 

·The question presented under these circumstances is whether an exemption for 
part or all of the tax year in which the Act was passed may be allowed. There are 
related variations of this problem. Its undersl~nding will be found in a general ex
amination of the tax statutes and cases. 

R.S. 54 :4-1 provides in part, that "all property shall be assessed to the owner 
thereof with reference to the amount owned on October first in each year * * *." 
It is generally held that, "Properly is assessable or exempt with reference to its 
ownership and use on October 1 preceding the calendar year ." Jaber/ Operating 
Corp. v. City of Newark, 16 N .J . Super. 505, 508 (A(>p. Div. 1951); Jersey City V. 

Montville, 84 N,J.L. 43 (Sup. Ct. 1913). aff'd . on op. below, 85 N.J.L. 372 (E. & A. 
1913); Shello1l College v. Ringwood, 48 N.J . Super. 10 (App. Div. 1957); 16 
McQuillan, Municipal Corp oratirms 279, Taxation § 44.105. 

In Jersey City v. Montville, supra, privately held property used for water supply 
purposes was conveyed to the City of Jersey City on October 10, 1911. The City 
then claimed an exemption for all or a portion ol tl1e tax for the year in questjon. 
The court held that exemptions from ta xation are determined by tile status of the 
property on the assessment date and that "land is not exernpt because subsequently 
it passes to an owner who is exempt," (at 44) notwithstanding that the transfer 
occurs before 1 he tax payment is due. 

The authority of Jersey City v. Montville has been expressly reaffirmed in recent 
decisions. Jaber/, supra, and Sheltrm College, supra. In Jnbert, property which was 
owned and used for charitable purposes by The Salvation Army had been exempt 
for many years prior to 1949, under R.S. 54 :4-3.6. Such owner;hip and use obtained 
on October I, 1948. Soon thereafter, in November, 1958, title to the property was 
conveyed to the Jabert Operating Corporation, a 11on-exempt corporation. Jaber! 
sued to set aside the assessment imposed for the year I 949. The Appellate Division 
held that the statutory requisites for exempt status were satisfied as of October 1, 
1948 and "that fact established the status of the property as exempt for 'the entire 
year 1949." 16 N.j. Super., at 509. Thereafter, by L . 1949, c. 144 (N.].S.A. 54:4-63.26 
et seq.) the Legislature afforded relief to allow a municipality to tax property which 
was exempt on October lsl and later passes into the hands of a non-exempt owner. 

In Shelton College, supra, property was acqllired by a tax exempt college on 
February 26, !954. The court held that the property was taxable for the entire year 
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of 1954, since it was taxable on October 1st in the pre-tax year. No exemption was 
allowed for the period of the tax year following acquisi tion by the non-exempt owner. 
The court noted that the Legislature, by L. 1949, c. 144, (N.J .S .A. 54:4-63.26 el seq.) 
authorized a municipality to tax properly which was exempt on October 1st of the 
pre-tax year but is transferred thereafter to a non-exempt owner. The court found 
that the Legislature's failure to afford relief in the converse situation-a transfer 
from a taxable to an exempt owner-was a reaffirmation of the rule of Monl1:ille, a 
rule which has been followed for many years . 

While there are a number of statutory provisions which permit changes in assess
ments after the October 1st dale, these do not concern changes in exempt status, 
except for N .].S .A. 54 :4-63.26 el seq., noted above. Improvements constructed after 
October I sl of the pre-tax year are ta xable under the Added Assessment Law, 
N .J .S.A . 54 :4-63.1 to 63.11. Assessments not made on October lsi may also be 
added under the Omitted Assessment Law (N.J.S.A. 54 :4-63.12 el seq.) See: Appeal 
of N.Y. State Realty Terminal Co., 21 N .J. 90, 96 (1956) . Where improvemfnts to 
real property have been destroyed, demolished or otherwise materially depreciated 
between October 1st and January 1st of the following year, a reduction in the assess
ment can be made by the assessor. N,J .S.A. 54 :4-35.1. Significantly, however, no 
change in assessment is authorized if the depreciation in value occurs after January 
1st of the tax year. 

But the re is no general statutory provision which allows a change from non
exempt to exempt status for non-governmental property owners after the October 1st 
assessing date. This is contrasted with the provisions of N.J.S.A. 54:4-63.26, el seq. 
It is also contrasted with the allowance of an exemption upon the acquisition of 
property through condemnation by the State or the United States Government. See: 
Edgewater v. Corn Prod11cts Refining Co ., 136 N .J.L. 220 (Sup. Ct. 1947), modified 
and affirmed, 136 N.J.L. 664 (E. & A. 1948); New Jersey Highway Authority v. 
Henry A. Raemsch Coal Co., 40 N .J. Super. 355 (Law Div. 1956); Milmar Estate v. 
Borough of Fort Lee, 36 N.J. Super. 241 (App. Div. 1955); Atty. Gen'l. Opinion of 
June 27, 1957, P-23, 1956-1957 Opinions o/ the Attorney General of N. J. 163. 

Taxes validly assessed on real property become a lien on January 1 of the tax 
year- N.J.S.A. 54:5-6. Procedurally, N .J .S.A. 54 :4-4.4 provides that the time for 
filing statements of exemption is on or before November I of the pre-tax year and 
that a copy of exemption statements shall be filed by the assessor with the county 
board of taxation "on or before January 10 following." To allow an exemption for 
all or part of the tax year in which the exemption is created would require a legis
lative intent to overcome the pre-existing statutes and case law on the subject. This 
legislative intent cannot be found simply in the provision that "This act shall take 
effect immediately." The provision normally does not mean that the exemption shall 
take effect immediately but that the act shall take effect immediately, particularly where 
the act does not waive the requirement for filing exem)ltion statements on or before 
November 1st of the pre-tax year. A statute normally has a prospective effect only, 
unless a clear intention to the contrary is therein expressed. Willes v. Repko, 107 
N.J. Eq: 132 (E. & A. 1930); Nee/ v. Boll, 6 N .J . 546, 551 (1951); Harrington Co_ 
v. Chopke, 110 N.J. Eq. 574 (E. & A. 1932) . 

In Lakewood Jwiean Lodge v. Tow»ship of Lokcu•ood, 25 N .J . Misc. 421 (Div. 
of Tax Appeals 1947), cited with approval in Jabcrl, S1<(Jro, 16 N .J . Super_ at 509, 
~n analogous act was construed. There, a municipality had assessed property which had 
been owned by a municipality on October 1, 1944 and was thereafler, on October 25, 
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1944, transferred to a non-exempt individual. The munici}lality contenlled that the 
property became taxable under L. 1945, c. 137 (N.].S.A. 54 :4-63.2). This Jaw pro
vided, irr part, that property sold by a municipality alter October J st in the pre-tax 
year can be included in an "added assessment list." The act was approved on April 
10, 1945 and provided: "This act shall take effect immediately." Nevertheless, it 
was there held that since the act became effective on April 10, 1945, it was prospective 
only and could not affect an assessment made as of October 1st, 1944. 

Accordingly, it is our opinion that a statute which grants an exemption from 
taxation following October 1st of the pre-tax year will not effectively grant such 
exemption for the ensuing tax yeor, or part thereof, unless the Legisbture clearly 
eY,presses its intent to make such exemption effective notwithstanding the prior tax
able status of the property. 

CHRISTOPF!£1! H. RILEY, Director 
Divis;o,. of Shell Fisheries 
Department of Conservation 
and &anomie Development 
230 West State Street 
Trenton, New Jersey 

Very truly yours, 

DAVID D. FuRMAN 

AttorHey Gmcml 

By: THWOOR£ I. BonER 

De(mly Allorncy Gcnerol 

]UI'lE 3, 1960 

FORMAL OPINION 1960-No. 17 

DEAR DIRECTOR RILEY: 

You have requested an opinion defining the circumstances under which the State 
acting through tl1e successors to the former riparian commissioners may make a 
riparian grant or lease to lands under tidewaters on which are found natural oyster 
beds. 

The power to lease lands of the State beneath tidal waters for the planting and 
cultivation of oysters and clams was formerly exercised by the Board of Shell Fisheries. 
R.S. 50:1-23. With reference to the Board, R.S. 50:1-24 provided: 

"The power granted by this title to the board to lease lands under the 
tidal waters of this state for the planting and culture of shellfish is exclusive, 
and no other state agency may, in the name of the slate or otherwise, give, 
grant or convey to any person the exclusive right to plant or take shellfish 
from any of such waters; and no grant or lease of lands under tidewater, 
whereon there are natural oyster beds, shall be made by any other st:.te 
agency except for the purpose of building wharves, bulkheads or piers." 

This power was transferred by Laws of 1945, c. 22, § 19, N .J.S.A. 13 :lA-19 to the 
Division of Shell Fisheries in the former Stale Department of Conservation and in 
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the reorganization following adopt1on of the Constitution of 1947 was assigned lo 
the Division of Shell Fisheries in the Department of Conservation and Economic 
Development. Laws of 1948, c. 448, § 93, N.] .S.A. 13 :IB-42. Other riparian grants 
and leases of tbe State's lands beneath tidewaters were issued by the riparian commis
sioners and are now made by lhe1r statutory successors, the Planning and Develop
ment Council in the. same Department, pursuant to R.S. 12 :3-l et seq. and N.].S.A. 
13 :lB-13. 

Proper resolution of your question requires historical analysis . Our court~ from 
the earliest limes have recognized that although the State owned all lands flowed by 
tidewater at ordinary high tide an adjacent upland owner had a license, revocable 
by the Legislature until exercised, to reclaim the riparian lands or the State between 
the high and low water marks. Stevclls v. Pnferson and Newa.rk R.R. Co ., 34 N .J.L. 
532 (£. & A. 1870) . While this right did not exist at English common law, in this 
State it was affirmed as a matter of local custom. Though it was recognized that 
improvements o( any nature might be placed between the high and low water marks 
by the abutting Ut>land owner, his t>rivilcge lo reclaim wao ordinarily exercised in 
order that he might reach water navigable in fact. Thus this license became known 
as the privilege to "wharf out'' New Jers(y Zinc a>J<i lrnn Co. v. Morris Cnual aud 
Ban.kiug Co ., 44 N.J. Eq. 398, 401 (Ch. 1888), aff'd pe-r wriam, 47 N.J. Eq. 598 
(E. & A. 1890) ; 56 Am. ]Hr., Wharves 1068 (1947). The Wharf Act, Laws of 1851, 
p. 335, which codified the privilege, with reference to the land between the high and 
low water marks declared: 

"That it shall be lawful for the owner of lands, situate along or upon tide
waters, to build docks or wharves upon the shore in front of his lands .. and 
in any other way to improve the same, and, when so built upon or improv~d. 

to appropriate the same to his own exclusive use." 

Therefore, between the i>igh and low water marks the Legislature permitted any 
improvements, though recognizing that the principal improvements would be in aid 
of navigation. By section 2 of the Wharf Act it was provided "That it shall be 
]awful for the owner of lands situate along or upon tidewaters to build docks, wharves, 
and piers in front of his lands, beyond the limits ol ordinary low water" upon the 
obtaining of a license as provided in the Act. Thus the Legislature conceived that 
all improvements below the low water mark would be made to enable the abutting 
upland owner to reach water navigable in fact. By the General Riparian Act, Laws 
of 1869, c. 383, the Wharf Act was repe~!ed for the Hud,on River, New York Bay 
and Kill Von Kull, it being made unlawful for any improvements to be made upon 
the Stale's land under the three enumerated bodies of water unless a license to do 
so were obtained. Though by Laws of 1871, c. 256 it was provided that grants of 
land beneath tidewaters could be made anywhere in the State, the Wharf Act was 
not finally repealed until 1891. Laws of 1891, c. 124. Since 1891 no abutting upland 
owner has been able to exercise the former local privilege to reclaim any of the 
State's lands between the high and low water marks. Rather, he must apply lor a 
riparian grant to the appropriate State authority. In Bail•y v. Driscoll, 19 N.J. 363 
(1955), the Supreme Court, consistent with the foregoing statutory history , ruled 
that the principal purpose of a riparian grant given under the general statutes re
mains to aid the abutting upland owner lo reach water navigable in fact. 

Traditionally; riparian grants have been given solely to abutting owners. Such 
persons are deemed to have a "natural equity" to secure the grant. Keyport and 
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Middletown Point Steamboat Co. v. Farme1·s Transportation Co., 18 N.J. Eq. 511, 
516 (E. & A. 1866). Under botl1 our local common law and the Wharf Act only 
abutting upland owners had the privilege to wharf out or fill in. New Jersey Zinc 
and Iron Co. v. Morris Canal.a11d Banking Co., supra. But by section 8 of the General 
Riparian Act the riparian commissioners were authorized to make grants and leases 
of lands under the Hudson River, New York Bay and Kill Von Kull to persons 
other than abutting owners provided that the applicant had first given the abutting 
owner six months' notice of his application and the latter had neglected to apply for 
the grant during this period. Laws of 1869, c. 383, § 8, R.S .. 12:3-7. Similar power 
was extended for other tidelands by Laws of 1891, c. 123, § 3, R.S. 12 :3-23. See 
Memorandum Opinion dated April 18, 1960. 

Grants to persons other than abutting owners are not usually made to facilitate 
access to waters navigable in fact. Such a grant normally forecloses the upland owner 
from the water. See River Development Corp. v. Liberty Corp., 51 N.j. Super. 447, 
479-81 (App. Div. 1958), aff'd per curiam, 29 N.J. 239 (1959). The Legislature 
recognized this in 1869 since by the General Riparian Act it provided that a non
abutting grantee could not improve the granted lands until the abutting owner had 
been compensated for his rights and interests in them. Laws of 1869, c. 383, § 13, 
R.S. 12 :3-9. By rights and interests the Legislature had reference to the claim of 
the upland owner "to reach tide water from his land," American Dock and Improve
ment Co. v. Trustees for the Support of Public Schools, 39 N.J. Eq. 409, 445 (Ch. 
1885). But, in a subsequent decision, Stevens v. Paterson and Newark R.R. Co., supra, 
the Court of Errors and Appeals definitively declared that this claim was not a 
properly right. 

The immediate source of R.S. 50:1-23 and 50:1-24 is Laws of 1931, c. 187, §§ 24, 
25. But by Laws of 1888, c. 108 it was provided:. 

"That no grant or lease of lands under tide-water whereon there are natural 
oyster beds, shall hereafter be made by the riparian commissioners of this 
state, except for the purpose of building wharves, bulkheads or piers." 

The foregoing language is for our purposes indistinguishable from the proviso in 
R.S. 50:1-24 and is clearly its antecedent since Laws of 1888, c. 108 was repealed 
by Laws of 1931, c. 187, § 96. Thus from 1888 to the present it has been unlawful 
to issue a riparian grant or lease, except for wharves, bulkheads and piers, pursuant 
to the sections now comprising Chapter 3 of Title 12 of the Revised Statutes of 1937 
when the lands to be granted house natural oyster beds. McCarter v. Sooy Oyster Co., 
78 N.J.L. 394 (E. & A. 1910). Laws of 1888, c. 108 in seeking to protect oyster beds 
is not reflective of a new policy but rather was another in an ancient series of statutes. 
Indeed "An Act for the Preserving of Oysters in the Province of New Jersey" had 
been passed on March 27, 1719 and in its preamble it was declared that the preserva
tion of oysters "will tend to the great benefit of the poor People, and others inhabiting 
this Province." Bradford's Laws of New Jersey, 1703-19, p. 112. See also "An Act 
for the Preservation of Oysters," .January 26, 1798; Laws of 1846, p. 179. Thus the 
Legislature in 1888 was dealing with two venerable and favored uses of the tide
lands, development of the oyster industry and facilitation of efforts to reach navigable 
waters from the uplands. The new and less well established policy was the issuance 
of riparian grants for purposes other than the reaching of navigable waters whether 
or not given to abutting owners. 
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We therefore conclude that by Laws of 1888, c. 108 and by R.S. 50:1-24 the 
Legislature intended to reconcile the major policies and thus foreclosed riparian grants 
of lands housing natural oyster beds for purposes other than to facilitate the applicant 
or those entering upon the tidelands by virtue of his grant to reach navigable waters. 
Our conclusion is reinforced by the fact that wharfs, bulkheads and piers are in fact 
constructed to provide for the docking of vessels. Further . "wharves" and "piers" 
were expressly authorized under the first and second sections of the Wharf Act. 
Hence, ordinarily a riparian grant of lands housing natural oyster beds should not 
be made to persons other than abutting owners. In this regard it should be noted 
that the Legislature by Laws of 1916, c. 98, R.S. 12:3-33 et seq., provided that when
ever any municipal corporation or other subdivision of the State desires to place a 
public park, place, street or highway on any tidelands of the State, it can do so upon 
~he securing of a riparian grant notwithstanding the fact that it is not an abutting 
upland owner. Leonard v. State Highway Dept., 29 N.J. Super. 188 (App. Div. 1954). 
Grants so issued ordinarily are not made to aid any person to reach water navigable 
in fact and thus are forbidden if the granted lands house natural oyster beds. Finally, 
riparian grants to abutting owners may not be made for lands housing natural oyster 
beds except to facilitate the applicant's efforts to reach navigable water from his 
upland. 

Very truly yours, 

HoNORABLE SALVATORE A. BoNTEMPo 
Commissioner of Conservation and 

Economic Development 
205 West State Street 
Trenton, New Jersey 

DAVID D. FURMAN 
Attorney General 

By: MoRTON I. GREENBERG 
Deputy Attorney General 

JuLY 26, 1960 

FORMAL OPINION 1960-No. 18 

DEAR CoMMISSIONER BoNTEMPO: 

You ask whether R.S. 12 :3-33 et seq. authorizes the issuance of a riparian grant 
to a school district for a site of a school building and whether that section permits 
a grant to be made to a municipality for an athletic field, particularly when the 
municipality will charge admission for entrance to its athletic programs. In addition, 
you inquire whether any riparian grant may be made to a municipality for a considera
tion less than the fair market value of the properly conveyed. 

We deal first with the power of the State to make riparian grants for the speci
fied purposes. Ordinarily, riparian grants may be made only to the owner of the 
upland abutting the riparian lands. R.S. 12 :3-9; R.S. 12 :3-23. An upland owner 
may use his granted premises for any lawful purpose consistent with applicable zoning 
ordinances upon the securing of a permit for the purpose from the Department of 
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Conservatiotl and Economic Development. R.S. 12 :S-3. But R.S. 12:3-33 to 36 
permits the conveyance of riparian lands to public bodies even though they do not 
own the abu!ting upland. The aim of these sections is the limited one of providing 
a supplemental basis to the general authority to make grants otherwise contained 
in Chapter 3 of Title 12 of the Revi sed Statutes. Without regard for R.S. 12:3-33, 
Chapter 3 of Title 12 of the Revised Statutes allows a public body in common with 
other owners to secure a riparian graut if it owns the abul!ing ~pland, or if it has 
served six mo11ths' notice of the application with the abutting owner who neglects 
to apply within the si>< months for the grant. 1 n addition, your Department properly 
permits an abutling upland ownet· to waive his pre-emptive right, thereby authorizing 
a riparian grant to be made to some other person without six "'onths' notice. 

Though a pri11cipal purpose of a riparian grant is to permit an upland owner 
to re~ch navigable water, there is no tloubt but that a riparian grant may be issued 
to a municipality under the sections other than R.S. 12 :3-33 to 36 for school or 
athletic field sites. Laws of 1889, c. 199 is the earliest discovered statute permitting 
public bodies to secure riparian grnnts without regard for abu\ling ownersh.ip. That 
act authorized municipalities owning easetnents for public SQuares or parb fronting 
on the npanan lands to receive grants of the adjacent riparian lands if a written 
assent to the grant were secured from the person owning the fee interest in the 
uplands. See al so Laws of 1901, c. 28. By Laws of 1903, c. 202 the Legislature went 
further than it had in Laws of 1889, c. 199 in tha t it authorized a municipality ow11ing 
an easement for a park to receive a grant without the consent of the upland owner 
and it provi<.Je<.l that when streets or highways extend to the riparian lands th~ 
municipality may secure a grunt of the abutting riparian lands without conse~t of 
the owner of tl1e lee in the upland . By Laws of 1914, c. 22B, another step was taken 
toward limitation o( pre-emptive rights of upland owners when it w;~s provided that 
a riparian grant could be made to a municipality lor use as a highway or street whet\ 
the proposed right of way ran along the riparian lands . Finally, two years later, 
Laws of 1916, c. 98, the source for R.S. 12 :3-33 to 36, was enacte<.l. R.S. 12 :J-33 
and 34 in substantially the language of Laws of 1916, c. 98 provide as follows: 

"Whenever a public park, ploce, street or highway has been or shall 
hereafter be laid out or pro•·icttd for, either by or on behalf of the state or 
any municipal or other subdivision thereof, along, over, including Of fronting 
upon any of the lands of the state now or formerly under tidewater, or 
whenever a public park, place, s treet or highway shall extend to such lands, 
the board of commerce and navigation, upon application of the prot>er au
thority o£ the state, or the municipal or other subdivision thereof. may grant 
to such proper authority the lands of the state now or formerly under tide
water, within the. limits of or in front of said public park, p/.occ, street or 
highway." (R.S. 12 :3-33.) (Emphasis added . ) 

"The grant sha ll contain a provision that any land so granted shall be 
maintained as a public park, plac~. street or highway, or dock for public 
use, resort and recreation, and l hat no structures shall be erected on the 
lands so granted inconsistent with such public use.' ' ( R.S. 12 :3-34.) 

This statute, applicable to all public bodies, went still further in abrogating the pre
emptive right of the upland owner ; tne categories ol parks, streets and highways 
were expanded by the addition of "place." The Legislature broadened the prior 
statutes to permit grant" to municipalities and other public bodies that would have 
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not been previously allowed unless the applicant owned the upland or gave six months' 
notice of his application 10 the upland owner. Any · other construction would render 
st~pcrAuous the inclusion of the word "place." Accor<.lingly the rule of ej1tsdcm 
gcneris does not apply to RS. 12 :3-33. 

The n1eaning of "public place" may change depending upon the context ol its 
use. Within R.S. 12:3-33, a "public place" includes a school or place which the general 
public may frequent and enjoy. This result is reached for two reasons. First , the 
line of statutes above cited demonstrates a consistent legislati,·e purpose to make the 
riparian lands available for entry to ever widening sections of the public. Second, 
R.S. 12:3-34 re~uires that a grant under R.S . 12 :3-33 carry a proviso that the lands 
be held "for public use, resort and recreation." Therefore, a school may be constructed 
on lands grante<.l pursuant to R.S. 12 :3-33. Cily o/ Passaic v. Slnle of New Jersey, 
33 N.J. Super. 37 (App. Div. 1954), affirmiHg, 30 N .J . Super. 32 (L. Div. 1954) is 
not to the contrary. There the Court held that a restrictive grant given under au
thority of Laws of 1914, c. 22B could not be used for a housing development. Inas
much as the case concern~ a grant under a more restrictive statute than the statute 
now in Ioree, it is not controlling. It might be noted that Laws of 1916, c. 66, approved 
one day before Laws ol 1916, c. 98, declared that within the section of the school law 
dealing with the posting of notices lor school elections a schoolhouse is a public place. 
While, of course, the two statutes dealt with different subjects, nonetheless Chapter 66 
evidences a legislative recognition that for at least some purpose a school is a public 
place. 

The question raised by the construction of an athletic field is not troublesome 
for such a facility qualifies as a park and public place lor public use, resort or recrea
tion within R.S . 12:3--33. Cf. Hill v. ColliHgswood, 9 N.J. 369 (1952); Aq~<omsi Land 
Co. v. Ciry of Cape Girardeau, 346 Mo. 524, 142 S.W. 2d 332 (Sup. Ct. 1940). Charg
ing admission lees to an athletic program on the granted lands does not destroy the 
character of the use. Ba·ird v. Boord of Rect·carirm of Commissionet'S of Sotllh 01'angc, 
110 N.J. Eq. 603 (E. & A. 1932} . 

Your final question is whether a riparian instrument may be given a municipality 
or State agency for a price less than its fair market value under R.S . 12:3-33 et seq . 
or under any other statute. Article Vlli, § 4, par . 2 of the Constitution of 1947 pro
vides in language substantially similar to Article IV, § 7, par. 6 of the Constitution 
of 1844 that the fund for the support of the free public schools shall be forever 
inviolate. By Laws of 1894, c 71, and Laws of I 903, c. 1. § 168, codified as R.S. 
18:10-5, the riparian lands were placed in the fund, In re Camdm, 1 N.J . Misc. 623 
(Sup. Ct. 1923), or at least made a source of it, Rive?' Dcvrlopmml Corp. v. Li&erly 
Corp., 51 N.J. Super. 447, q75 (App. Div. 1958), a.b'd per cw·iatn, 29 N.J. 239 (1959). 
Under either construction the lands are irrevocably devoted to aggrandizement ol the 
fund. Therefore, it has long been held th.at a grant of riparian lands even to a 
municipality or other public body for ~ governmental purpose for other than a full 
con~ideration is void. H ertdenoa v. 11 rlm•lic Cily, 64 N .J, Eq. 583 ( Ch. 1903) ; see 
[, re Camden, supra. Jnsofar as it is inconsistent herewith Formal Opi><ioH No. 39, 
1953, holding to the contrary, is overruled. Although not controlling, the analogous 
trend in our law requires the Stale to pay a full consideration when taking municipally 
ownen lnnds held in trust for a public purpose. Stale v. Cooper, 24 N.J . 261 (1957), 
cert. denied. 355 U.S 829 ( 1955). 

As indicat~d in Henderso11 v. Atlo>ilic City, mprn, the devotion of the riparian 
lands to the school fund di<.l not derrive the appropriate State officers of "discretion 
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when and how to transmute this property into money and to make all reasonable 
regulations for the use of the property until it was sold. It could probably grant a 
perpetual right to lay out its streets or highways through it, regarding the presence 
of such streets as likely to enhance the value of this property. So, too. perhaps, a 
privilege could be granted lo a municipalily lo use it as a park unlil such times as 
the State thought it to the benefit of the school fund to transmute the land 1nto 
money by sale or lease." 64 N .J. Eq. at 587. Apparently mindful of the above 
language I he Legislature in the Laws of 1916, c. 98 provided as follows : 

"If said board, commission, officers, body or authority shall be unable 
or unwilling for any reason to pay the price fixed for such lands now or 
formerly umkr tidewater by the said Board of Commerce and Navigation, 
the said board is authorized to grant to such board, commission, officers, 
body or other proper authority, a revocable lease of or permit to use the said 
lands now or formerly under tidewater lor such park, place, street or hl~h
way, or dock usc -and purj>OSe for a nominal consideration until such t1me 
as the said Board of Commerce <tnd Navigation shall decide to make a grant 
in fee of said lands under tidewater to such board, commission, officers, 
body or other proper authority, or to other grantees, for such consider~tion 
as the said Board of Commerce and Navigation may determ1ne to be ode· 
qWlte compensatio" for such lands. Such revocable lease or pern:it may 
contain a provision that if the same shall be revoked and the lands '" ques
tion granted to a grantee other than said board, commission,. officers, body 
or other proper authority, that said new grantee shall be required to pay as 
a condition of such new grant, the cost of any improvements that may have 
been constructed upon said lands under water which were the subject of the 
said revocable lease or permit." (Emphasis added.) 

This provision is now R.S. 12 :3--36. Inasmuch as this statute was passed alter 
He"derso" v. Atfa,.tic City, it is clear that the Legislature by the use of the term 
"adequate compensation" did not intend that a grant could be made for les.~ than th~ 
fair market value but more than a nominal price. Qwte to the contrary, by ade~tuate 
the Legislature intended thAt the consideration be constitutionally sufficitnt. Thus 
R.S . 12 :3-36 cannot permit a different result than that reached. 

further, R.S . 12:3--36 may not be used as a means of indirectly <lepriving the 
school fund of the benefits of a sale of riparian lan<ls. The stdtute. anthonzes t_he 
issuance of a revocable lease at "~aminal" consideration with the nght to require 
the ultimate grantee for "ade!]uate" consideration to pay f?r _improvements on the 
property. However, this authority would violate the . constotullon 1£ cxercosed on a 
manner that would prevent or greatly discourage an orrevocable. conveyance lor f~ll 
consideration at a later date . Ordinarily a revocable lease or perm1t should not reqmre 
a subsequent grantee or lessee to reimburse the munici(lality for its improvements . Such 
a requirement could well impede the granting or leasing of the premoses. pao·tocularly 
if the improvements were of limited use. Thus a lease or permo! revocable "' law 

would be perpetual in fact. 
Very truly yours, 

DAviD D . FuRMAN 

Allorney Ge,.eral 

By: MoRTON I. GREENBERG 

Deprtly Attorney Gmtrol 

ATTORNEY GENERAL 

MR. SAMUEL A. NAPLES, Secretary 
Commissioner of Regislration 
Mercer County Board of Elections 
Court House 
Trenton, New Jersey 

FORMAL OPINION 1960-No. 19 

DEAR MR. NAPLES : 
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JULY 28, 1960 

We have been asked whether persons in military service may vote in person at 
the polls. The impression that they may not, but may only vote by military service 
absmtee ballot, has arisen from a reading of certain language in the Absentee Ballot 
Law, including R.S. 19 :57-2, 3, 7, 9, 11, 22 and 29. Without analyzing here the argu
ment to this effect in detail, it will become apparent from a consideration of the 
general purpose of the Absentee Ballot Law and the constitutional provisions it was 
adopted to implement, that military voters who arc Qualified may exercise the right 
to vote in person at the polls if they have not applied for an ab~entee ballot for that 
election. 

Both the 1844 N. ]. Constitution (as amended in 1875) Art. ll, Par. 1, and the 
New Jersey Constitution of 1947, Art. II, Par. 4, provide that "in time of war no 
elector in the military service * * * shall be deprived of his vote by reason of absence 
from his election district." The constitutional provisions were adopted to grant per
sons in military service in time of war "an imperative right" to absentee voting. 
Ga11gemi v. Berry, 25 N .J. 1, 11 (1957). The right to vote by absentee ballot was 
not intended to diminish the right of military personnel to vote, but to assure it. 
To read the Absentee Ballot Law as providing the exclusive method by which per
sons in military service must vote would deny the right of franchise to all military 
personnel who arc present in their election districts on election day. This is so be
cause R.S. J9 :57-3 makes the absentee ballot available to a person in military service 
only if he "may be absent on the day on which ••• ran] election is held from the 
district in which he resides." 

That the Absentee Ballot Law intends to facilitate the exercise of the franchise 
by military personnel is further illustrated by the provision for the case where the 
military voter returns home within 10 days before the election after reQuesting an 
absentee ballot but without receiving it . In that case the statute provides that he 
may vote by obtaining a new absentee ballot form from the county clerk and may 
vote by delivering the ballot, properly filled in, to the county board of elections 
"in person." R.S. 19 :57-29. Once a military voter has requested an absentee ballot, 
he will not, however, be permitted to vote at the polls. His permanent registration 
form, if any, will have been removed from the permanent registration binders and 
put in a special "military file ." R.S . 19:57-22. 

These provisions are in contrast with the case of a civilian absentee voter. When 
a civilian absentee voter's request for an absentee ballot is approved, a red "A" is placed 
on his voting record i.n the space where the number o( his ballot would be entered 
and if he does not receive the absentee ballot for any reason, he cannot vote either 
in person or · by a new absentee ballot. R.S. 19:57-22; R.S. 19:57-32. 
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It is to be noted that R.S. 19:57-22 provides only that the registrat~on form is 
to be removed after an application for a military service absentee ballot IS made. lt 
does not provide that the registration form is to be removed at ~ny tlm_e that the 
county board is informed that the voter has entered military serv•ce. Th•s strongly 
implies that an option to take advantage of the Absentee Ballot Law _or to com~ly 
with the general law on registration and voting is afforded the mll•tary service 

voter. 
A person in military service voting in person at the polls. is not excused from 

satisfying the conditions for voting to which all persons votmg ·~ perso~ at the polls 
are subject. He must be registered. Cf. R.S. 19 :57-25 ( excus1ng reg•strat•on only 
in the case of a military service voter voting by absentee ballot). H_e must meet. the 

·d · ents R s 19 ·4-1 The rule that a voting residence •s not established res• ence requ1rem , · · · · . f h 
solely by virtue of residence at or near a military installation by a member o t e 

military service continues unchanged. . . 
For all of the above reasons, a citizen of New Jersey in military serv1ce who IS 

qualified to vote, who has registered, and who has not applied for an absentee ballot, 

may vote at the polls in person. 

Very truly yours, 

DAV!I) D. FURMAN 

A ttomey General 

By: WILLIAM L. BoYAN 

Deputy A ttorn.ey General 

ANTHONY J. PANARO, Secretary 
Mercer Cotmty Board of Ta.'<ation 
Room 309-Court House Annex 
Trenton 10, New Jersey 

FORMAL OPINION 1960-No. 20 

jULY 27, 1960 

DEAR SECRETARY PANARO: 

You have asked our opinion whether a bank organized under the laws of the 
State of New Jersey is entitled to compute its tax under the Bank Sto~~ Tax Law 
(N.J.S.A. 54:9-1 et seq.) by deducting from its capit~l s~rplus and _undtvtded profits 
the assessed value of real estate which it owns but wluch IS located m a county other 
than the county within which its principal place of busmess 1S located. . . 

The bank stock tax is collected by the . county for the county and muntct,~a~ 
benefit, N.].S.A. 54:9-13. It is assessed agamst the common capita~ stock of al 
banks and banking associations organized under the authonty of th~s state or th: 
United States, and trust companies organized under the Ia ws of thts state, w~os 

· · · h. th' t t " N J SA 54 ·9-1 · C•ty of Passmc v. principal place of busmess IS wtt m 1s s a e. · · · · · • 
City of Clifton, 23 N.J. Super. 333 (App. Div. 1952) aff'd._ 12 N.J. 466 (1953). See 
Morris & Essex Investment Co., (nc., v. Director of D1v1~:on _of Tnzahou, 33 N.J. 

24 
(1960). The bank stock tax is expressly declared to be m lteu of all other state, 

county or local taxation upon such shares or upon any personal property held or owned 
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by banks, the value of which enters into the taxing value of the shares of common 
stock." N.J.S.A. 54:9-7. By implication, taxation of the real property of hanks is 
not prohibited. See Lippincott v. Lippiucott, 75 N.].L. 795 (E. & A. 1908). 

The bank stock tax states expressly how the "true value" of the common shares 
of bank stock is to be determined. N.].S.A. 54:9-4 states: 

"The value of each share of common stock of each bank shall be ascer
tained and determined by adding the amount of its capital, surplus and un
divided profits and deducting therefrom the assessed value of its real property, 
including in such deduction the assessed value of all real property owned by 
a corporation all the stock of which corporation is own~d by such bank, and 
also deducting therefrom an amount equal to the aggregate sum of the par 
value of all classes of the issued and ont>tanuing preferred stock o! such 
bank and such additional sum in excess of par value as the holders of such 
preferred stock are entitled to receive upon the retirement of such preferred 
stock (irrespective of whether the bank has created a reserve for the retire
ment of such preferred stock or any class thereof, or the amount of any such 
reserve), and by dividing the result by the number of its shares of common 
stock outstanding, it being the intention that the shares of preferred stock 
and the capital represented thereby plus such additional sum in excess of the 
aggregate par value of such preferred stock as the holders of such stock 
are entitled to receive upon the retirement of such preferred stock shall not 
be assessed or taxed; nor shall there be assessed or taxed any stock issued 
to former unpaid depositors of the bank while. held to evidence their right 
to repayment under any plan of reopening or rehabilitation approved by the 
Commissioner of Banking and Insurance. No deduction or exemption shall 
be allowed or made from the value determined as provided in this section." 

To facilitate the determination of the "true value" of the bank's income shares, 
the chief fiscal officer of every bank must file an annual statement setting forth cer
tain specific information calied for by N.].S.A. 54:9-5. From these statements and 
"from any other sources of information which may be open to it" (N.].S.A. 54 :9-9) 
each county board of taxation must annually ascertain the amount of tax to be levied 
upon the common capital stock of each bank having its principal place of business 
within the county. And, in order to compute this tax, the county board must also 
ascertain the number of issued and outstanding shares of common and preferred 
capital stock of each bank; the aggregate amount of the capital, surplus and un
divided profits of each; all the assessed value of its real property and the assessed 
value of all real property owned by a corporation, all the stock of which is owned 
by such bank, etc. 

The express provisions of the Bank ,Stock Tax Act indicate that the assessed 
value of all real property of a bank, in whatever county of the State that property 
may be located, should be deducted from the capital, surplus and undivided profits 
of the bank in order to compute the "true value" of its common stock. Thus the 
statute requires the statement filed by each ~ank to set forth "the assessed value of 
its real property" including "the assessed value of all real property owned by a cor
poration all the stock of which is owned by such bank," N .J.S.A. 54:9-5 (e) ; 54 :9-9( c). 
The county board's obligation to make an independent determination of the same fact 
is stated in identical terms. It should be noted that there are two classes of real 
property the assessed value of which must be deducted from the bank's net worth 
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for purposes of computing the tax. In the language of the statute the first such class 
consists of "its real property"; that is, the real property owned by the bank directly. 
Hackensack Trust Co. v. City of Hacke11snck, 116 N.J.L. 343 (Sup. Ct. 1936). The 
second class consists of "all real property" owned by a wholly owned subsidiary of 
the bank. (Emphasis added.) The use of the word "all" in the quoted phrase clearly 
requires that the assessed valuation of all real property of wholly owned subsidiary 
corporations, in whatever county such property may be located, should be deducted 
from the "net worth" of the parent bank. It is most unlikely that the Legislature 
intended that banks should deduct the assessed valuation of all real property owned 
by th~ir subsidiaries, but only that part of the assessed valuation of their own real 
property which happens to be located in the same county as the principal office of 
the bank. The statute should not be construed to reach such nn anomalous result 
unless its express terms so require. 

There is no express language in the Bank Stock Tax Act which requires that 
a bank subject to the tax be permitted to deduct from its net worth only the assessed 
valuation of its real property located in the same county as its principal office. It 
is true, as previously stated, that the tax is a county tax and that it is to be adminis
tered by the county tax board. Real property assessments are matter of public record. 
N.J,S.A. 54:4-38; N.J.S.A. 54 :~55. The necessary information is, in any event, 
required to be supplied to the county board by the bank. N.J.S.A. 54:9--5. 

There is an additional consideration which conclusively requires that banks sub
ject to the Bank Stock Tax Act be permitted to deduct from their net worth the 
assessed valuation of all real property wherever located within the State. Both state 
and national banks are subject to the Bank Stock Tax Act. N.J.S.A. 54:9-1. There
fore, the incidence of the tax must be the same in the case both of state and national 
banks. However, the authority of a state to tax the stock of national banks is limited 
by 12 U.S.C.A. § 548 (formerly § 5219 of the United States Revised Statutes). A 
condition for tile imposition of such a tax is that it "shall not be at a greater rate 
than is assessed upon other moneyed capital in the hands of individual citizens of 
such State coming into competition with the business of national banks." 12 U.S.C.A. 
§ 548(1) (b). Taxation of national bank stock in violation of this conciition would 
invalidate the Bank Stock Tax Act. Mercantile National Bank v. City of New York, 
121 U.S. 138, 7 S. Ct. 826 (1887). The New Jersey Bank Stock Tax Act has always 
been construed to avoid such discrimination against national banks. Lippincott v. 
Lippincott supra; Com. Trust Co. v. Hudson Bd. of Taxation, 86 N.).L. 424 (Sup. 
Ct. 1914) aff'd 87 N.].L. 179 (E. & A. 1914). The Financial Business Tax Law, 
N.J.S.A. 54 :lOB-1 et seq. was adopted in 1946 to avoid discrimination against national 
banks. Morr-is and Essex Investment Co., Inc. v. Director, Division of Taxation, 
supra, at 33 N.J. 34. Consequently, the· Bank Stock Tax Act must be construed so as 
not to impose any greater tax upon national banks than is imposed by the Financial 
Business Tax Law upon competing financial businesses. The latter statute ciirects 
that in computing the tax basis "there may also be deducted from net worth the 
assessed value of real estate taxable in this State." N.J.S.A. 54 :lOB-6. The quoted 
language of the Financial Business Tax Law clearly requires that all real property 
of taxpayers subject thereto in whatever county such realty may be located may be 
deducted from net worth in computing the tax. Unless the Bank Stock Tax Act were 
construed to permit national banks to take an identical deduction, such banks would be 
taxed at a higher rate than competing financial businesses. Such a construction of 
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the law would violate 12 U.S.C.A. § 548 and would therefore, render the Bank Stock 
Tax Act invalid as against national banks. 

We therefore wish to advise you that in computing the tax due under the Bank 
Stock Tax Act a bank subject thereto may deduct from its net worth the assessed 
valuation of its real property in New Jersey and of the real property in New Jersey 
of its wholly owned subsidiaries, regardless of the county within which such real 
property may be located. 

Very truly yours, 

DAVID D. FURMAN 
Attorney General 

By: MURRY BROCHIN 
Dep11ty Attorney General 

MR. JoHN WYACK, Secretary 
Water Policy and s,.pply Council 
Division of Water Policy and Supply 
520 E. State Street 
Trenton 25, New Jersey 

FORMAL OPINION 1960-No. 21 

DEAR MR. WYACK: 

JULY 26, 1960 

You ask the effect of a reduction in the area serviced by the Hackensack Water 
Company (hereinafter called "Hackensack") on its "free al.lowance" determined 
under Laws of 1907, c. 252, codified as R.S. 58 :Z-1. 

Hackensack was chartered by Laws of 1869, c. 80. Its charter did not enfranchise 
it to divert any waters, surface or subterranean, without charge by the State. But 
in common with other water companies it did not, prior to 1907, make a payment to 
the State for its diversion of waters for public supply, no statute having required it 
to do so. See State v. Trenton, 97 N.J.L. 241 (E. & A. 1922), appeal dismissed, 262 
U.S. 182 (1923). By the Laws cif 1907, c. 252 the Legislature created the former 
State Water-Supply Commission which was charged with general supervision over 
all the sources of public and potable water supply in the State. Section 8 of the act 
provided as follows: 

"8. Every municipality, corporation or private person now diverting the 
waters of streams or lakes with outlets for the purpose of a public water
supply shall make annual payments on the first day of May to the State 
Treasurer for such water hereafter diverted in excess of the amount now 
being legally diverted; provided, however, no payment shall be required until 
such legal diversion shall exceed a total amount equal to one hundred (100) 
gallons daily, per capita for each inhabitant of the municipality or munici
palities supplied, as shown by the census of one thousand nine hundred and 
five." 

Pursuant to the proviso in the foregoing section a free allowance was determined 
for Hackensack. In 1907 the city of Hoboken was being served by Hackensack and 
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accordingly the allowance included <liversions for its inhabitants. In 1926, however, 
Hoboken as a water consumption unit was transferred to the municipal system op
erated by Jersey City. Thus in 1927 the free allowance allotted to Hackensack was 
reduced by a sum approximately ei)ual to the amount of water diverted for consump
tion in Hoboken in 1907. Hackensack was given notice of this reduction and ac
quiesced in it. Simultaneously the Jersey City free allowance was increased by a like 
amount. Hackensack now suggests that this shifting was erroneous and that its free 
allowance should be redetermine<! on the basis of the territory it served in 1907, 
including Hoboken. You have advised that the reduction in 1927 was in accordance 
with long standing practice. Free allowances have been regularly transferred in the 
other instances of realignment of the territory served by privately and municipally 
owned water companies. 

It is our opinion that the benefit of the free allowance was intended to accrue 
to the consumers of each municipality and not to their suppliers and that the transfer 
in 1927 was accordingly proper. In North Je-rsey Distr·ict Water S"pfJI)• Comm'n v. 
Stat~ Water Policy Comm'n, 129 N.].L. 326 (Sup. Ct. 1943) the prosecutors on 
certiorari (The North Jersey District Water Supply Commission, the Passaic Valley 
Water Supply Commission and the City of Newark) challenged a rule of the former 
State Water Policy Commission, a predecessor to the Department of Conservation 
and Economic Development, promulgated under the act of 1907 providing: 

"Whereas, the method · of computing the free allowance for excess diver
sion of surface waters, under the provisions of chapter 252, Laws of 1907, 
are Lsic] not clearly set forth in said law in cases where a municipality re
ceives surface water from more than one diverter; Therefore, 

"Be It Resolved, That the following rule be adopted for the calculation 
of said free allowance for the calendar year 1932 and subsequent years: 

"The Free Allowance for excess diversion of surface water, under the 
provisions of Section 8, Chapter 252, Laws of 1907, in cases where a mu
nicipality receives surface water from more than one diverter, shall be 
credited to each diverter in proportion to tile amount of surface water sup
plied." 129 N.].L. at 329-30. 

The court summarized the prosecutors' contention as follows: 

" ( 1) The defendant commission erred in refusing to grant to each 
prosecutor a full free allowance for each municipality served by it, regard
less of whether a free allowance for that municipality had been granted to 
one or more of the other prosecutors; (2) the rate applicable to each prose
cutor under the statute was the minimum rate of $1 per million gallons for 
excess water diverted; (3) the statute, 58:2-1, is discriminatory and un
constitutional in that it does not provide a uniform rate for the diversion 
of surface and of subsurface waters; (4) the Passaic Valley Water Com
mission is entitled to a full allowance for the Borough of Lodi." 129 N.J.L. 
at 330. 

In rejecting these arguments and sustamtng the challenged rule, the court held that 
t~e municipality was the benefited unit and that even though there apparently had 
been no municipalities with a divided supply in 1907, the statute required allocation 
in the event of a subsequent schism. The court's theory clearly controls this case. If 
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a partial transfer of service effects a pro tanto shift in the allowance then a total 

transfer must lead to a total shift. 
This result is reinforced by the existence of the consistent long standing execu

tive usage . Practic~l administrative interpretations should not be overturned, Lane 
v. Holderman, 23 N.J. 304 (1957); In re Glm Rock, 25 N .J . 241 (1957), particularly 
on the challenge of a previously complying person. A contrary result would lead 
to inequities to consumers in the area from which the free allowance is withdrawn. 

HaN. )oHN A. KERVICK 

Stale Treasurer 
State House 
Trenton, New Jersey 

DEAR Mn. KERVICK: 

Very truly yours, 

DAVID D. FURMAN 

Attorney General 

By : Mo~TON r. GREENBERG 

Dep .. ty Atto-rney Gmeral 

Jun 28, 1960 

FORMAL OPINION 1960-No. 22 

You have informed us of the following facts: 
Between August 28, 1882 and October 7, 1897 six New Jersey corporations, 

known as New Jersey Telephone Company, Metropolitan Telephone and Telegraph 
Company, Domestic Telegraph and Telephone Company of Newark, New Jersey, 
Northeastern Telephone and Telegraph Company, Sea Shore Telephone Company 
and Hudson River Telephone Company were organized under the 1877 Revision of 
the Statutes of New Jersey, p. 1174, § I, Telegraph Companies. Although this statute 
was enacted to provide lor the formation of telegraph companies, it was construed 
to authorize the incorporation of telephone companies as well. See D11ke v. Central 
New Jersey T~l. Co., 53 N.J.L. 341 (Sup. Ct. 1891). 

Thereafter, each of these companies, acting pursuant to New Jersey Compiled 
Statutes of 1910. p. 5319, § 11 (now superseded by R.S. 48 :3-7) connected ai1d con
solidated with a telephone company organized under the laws of New York, i.e., 
either the New York and New Jersey Telephone Company or its 5Uccessor by con
solidation, the New Y ark Telephone Company. The statute under which these 
actions were taken reads : 

"That any telegraph company chartered under the provisions of any 
act of this state, may connect and consolidate with any other incorporated 
telegraph company, whether chartered by or existing under a law of this state, 
or of any other state; and may upon sucl1 consolidation, by resolution of 
its board of directors, change its name, which change of name shall take 
effect on filing a copy of such resolution, certified under its corporate seal, 
in the office of the secretary of state of this state ; provided, that neither 
such connection, consolidation or change of name shall affect the obligations 
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or debts of said company, or the process for their enforcement or lien upon 
its property." 

In the course of making these consolidations and connections, the New Jersey 
~orporations conveyed to the New York company all of their property, rights, priv
Ileges and franchises whatsoever and wheresoever situated, and all of the stock
holders of each of the New Jersey corporations surrendered their shares of stock in 
these corporations and received instead stock of the New York corporation. The 
s_tock of the New Jersey corporations was cancelled on the records of those corpora
tJons and no stock has been issued by any of them since the consolidations and no 
stock is now outstanding. No action has ever been taken to dissolve any of the New 
Jersey corporations pursuant to R.S. 48:17-15 or any similar statute. However, the 
cha_rters of several of the New Jersey corporations have expired by their own terms. 
Neither the Ne':' York Telephone Company nor any of the New Jersey companies 
referred to herem does any business in New Jersey. 

In 1932 the former New Jersey Supreme Court decided the case of N. Y. Tele
phot~e_ Co. v. Stale Bo_ard Taxes, 1_0 N.J. Misc. 592 (Sup. Ct. 1932) involving the 
taxa_bd1ty of these vanous corporatiOns. The court held in that case that the c _ 
nect1ons and consolidations of the various New Jersey corporations with the N~~v 
York company had n?t dissolved the New Jersey corporations and that the New York 
Teleph?ne Co. was liable to pay a New Jersey corporation franchise tax measured 
by Its Issued and outstanding capital stock. Pending an appeal from this decision 
the State and the New York Telephone Co. entered into a consent judgment which 
provided that that company wpuld pay a capital stock tax measured by the par value 
of that par_t of its capital stock which equalled the par value of the capital stock which 
ha~ been 1s~ued by the New Jersey corporations before their connection and con
sohdah?n With the N~w York company. The New York Telephone Company paid 
the capital stock tax m accordance with this judgment until L. 1945, c. 132, p. 496, 
§ 11 repealed the statute under which the capital stock tax had been imposed. For sev
er_al_ years thereafter the New York Telephone Company paid $25.00 per year as the 
mnumu_m amount due from a domestic· corporation pursuant to the Corporation 
Franchise Tax Act, N.].S.A. 54 :lOA-1 et seq. It has now ceased paying any New 
Jersey corpora !Jon taxes. 

On the basis of these facts, you have asked us to advise you whether the New 
York Telephone ~ompany or any of the six New Jersey corporations mentioned 
above are taxable m New Jersey and if so, under what statute and to what extent. 

The decision of the former Supreme Court in N. Y. Telephone Co. v. Stale 
Board Taxes, s11pra, holds that any of the ·six New Jersey telephone corporations 
whos~ charters have not expired and which have not been formally dissolved continue 
to exist as domestiC corporations and remain obligated to pay New Jersey corpora
lion taxes to the same extent as if they had never connected and consolidated with 
the New York company. It is also possible to interpret the court's opinion to mean 
that the New York Telephone Company itself became a corporation of this State 
because ~f its consolidations and connections with the various New Jersey companies. 
In our v1ew, however, such a holding would be without legal justification. The New 
Jersey statute _(Compiled Statutes of 1910, p. 5319, § 11), pursuant to which the New 
Jers~y compames connected and consolidated with the New York company, expressly 
~rov1des that a domestic corporation "may connect and consolidate with any other 
mcorporated telegraph company whether chartered by or existing under a law of 
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this State or of any other stale;" the statute contains no proviSIOn which would make 
the New York company a corporation of this State. (Emphasis added.) Presumably, 
the New York Telephone Company derived its legal authority to participate in the 
various connections and consolidations from the statutes of the State of New York. 
We note that in entering into the consent judgment which terminated the appeal 
from the judgment which had been entered by the former Supreme Court against 
the New York Telephone Company, the New Jersey Board of Taxes and Assess
ments in effect conceded that the court had been in error in treating the New York 
Telephone Company as if it were a domestic corporation. The decision of the court 
held that the taxpayer was liable for a tax measured by all of its issued and outstand
ing common shares of capital stock as if it were a New Jersey corporation; the 
consent judgment provided that the New York Telephone Company would he taxable 
only on the portion of its issued and outstanding common stock equivalent to the 
stock which had been issued by the New Jersey telephone companies prior to their 
connection and consolidation. Accordingly, since the New York Telephone Company 
does no business and owns no property in this State, there would appear to be no 
basis upon which it could be subject to any New Jersey corporation tax. 

As previously stated, the New Jersey corporations referred to herein were or
ganized as telephone or telegraph companies under a New Jersey statute specifically 
designed only for such companies. Telephone companies in New Jersey which use 
or occupy public streets, highways, roads or other public places by virtue of a fran
chise or authority or permission from the State pay a tax pursuant to N.J .S.A. 
54:31-15.15 et seq. (L. 1941, c. 20, p. 39, § 1 et seq.). None of these companies uses 
the public streets, highways, roads or other places of this State and they are, there
fore, not subject to pay a tax under that statute. All other telephone companies "not 
subject to tax under chapter 31" of Title 54 are liable to pay a tax under R.S. 54:13-11 
et seq. R.S. 54:13-15 imposes a license fee or franchise tax on each telephone com
pany subject thereto computed at the rate of one-half of one per cent upon its gross 
receipts "from business done in this State." Since the New Jersey companies do no 
business in this State, they owe no tax under that statute. However, unless they are 
exempted from the Corporation Business Tax Act, N.].S.A. 54 :IOA-1 et seq., they 
would be liable as domestic corporations for at least the minimum tax thereunder. 

The former Supreme Court in N. Y. Telephone Co. v. Stale Board Taxes, S1<Pra, 
expressly held that R.S. 54:13-11 et seq. was not applicable to the six New Jersey 
telephone companies because that statute measured the tax in part by gross receipts 
and was therefore not intended to apply to corporations which did not have gross 
receipts because they were inactive. However, this holding would appear to have 
been overruled by the present Supreme Court mb silentio in the case of In re Applica-

. lion of Pennsylvcmia and Newark R.R. Co., 31 N.J. 146 ( 1959). In the latter case the 
question was whether a corporation which had been incorporated under an act specifi
cally designed for the establishment of railroad companies continued to be taxable 
as a railroad rather than under the General Corporation Act although it never con
structed or operated a railroad line. The court held that a corporation incorporated 
under a special statute for the purpose of establishing railroads remained taxable 
only as a railroad and not under the general corporation tax despite its failure to 
operate as a railroad. Under the principle of that case the six New Jersey telephone 
companies continue to be taxable as telephone companies so long as they retain a 
corporate existence under Rev. of 1877, p. 1174, §I et seq. (now R.S. 48:17-1 et seq.) 
and ·regardless of whether ·or not they are active. The Corporation Business Tax 
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Act expressly exempts "corporations subject to a tax under the prov1s1ons of article 
two of chapter thirteen of Title 54 of the Revised Statutes, or to a tax assessed on the 
basis of gross receipts, other than the tax levied by the veterans bonus tax Jaw or 
insurance premiums collected." (N.].S.A. 54:10-J(a)). Since the New Je;sey 
companies continue to be "subject" to article two of chapter thirteen of Title 54, they 
are expressly exempt from the Corporation Business Tax Act. 

You are therefore advised that on the basis of the facts which you have stated, 
the ~~w York Telephone Company is not subject to taxation by New Jersey; the 
surv1vmg New Jersey corporations are taxable as domestic telephone companies under 
R.S. 54 :13-11 et seq.; but since none of the latter corporations derives gross receipts 
from business done in New Jersey, they do not owe any tax to the State. 

HoN. SALVATORE A. BoNTEMPo 
Commissioner 
Department of Conservation 

and Economic Development 
205 West State Street 
Trenton, New Jersey 

Very truly yours, 

DAviD D. FuRMAN 
Attorney General 

By: ~URRY BkOCHIN 

Deputy Attorney General 

J UI.Y 26, 1960 

FORMAL OPINION 1960-No. 23 

DEAR COMMISSIONER BONTEMPO: 

We have been asked to interpret the terms "source" and "rated capacity of the 
equipment" as used in N.].S.A. 58 :4A-4. By Laws of 1947, c. 375, N.].S.A. 58 :4A-1, 
the Division of Water Policy and Supply in the Department of Conservation was 
empowered to delineate areas of the State in which the diversion of subsurface and 
percolating waters exceeded or threatened to exceed, or otherwise threatened or im
paired the natural replenishment of such waters. This power is now exercised by 
the Water Policy and Supply Council in the Department of Conservation and Eco
nomic Development. Laws of 1948, c. 448, § 101, N.].S.A. 13 :IB-50. In a delineated 
area no person may withdraw from any subsurface or percolating source more than 
100,000 gallons of water in any day without a permit from the Water Policy and 
Supply Council. But N.J.S.A. 58 :4A-4 provides as follows: 

"Any person, corporation, or agency of the public diverting or obtaining 
water at the time of the passage of this act, or at the time an area is de
lineated as provided in section one of this act, in excess of one hundred thou
sand gallons per day from subsurface or percolating water sources, shall have 
the privilege of continuing to take from the same source, the quantity of 
water which is the rated capacity of the equipment at that time used for 
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such water diversion without securing a permit as provided above." (Em
phasis added.) 
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Particularly you ask whether "source" refers to the well in use or to all or a part 
of the aquifer from which its water is drawn and whether "rated capacity of the 
equipment" means the potential capacity of the well using the most advanced equip
ment or its capacity with the equipment actually in usc at the time of the delineation 
of its area. 

Laws of 1947, c. 375, N.J .S.A. 58 :4A-l et seq. introduced the doCtrine of prior 
appropriation into New Jersey water law. ~any western states have established that 
the first person to make use of surface waters may continue to withdraw a constant 
amount notwithstanding the needs of later putative appropriators. 93 C.].S., Waters, 
§ 167 (1956). These states have thus modified or rejected the common law that 
riparian owners have a right to insist upon a reasonable use of the water by upper 
riparian owners. Ibid. See Borough of Westfield v. Whitney Home Builders, Inc., 
40 N .] . Super. 62 ( App. Div. 1956). As noted in the Westfield case the doctrine of 
prior appropriation is founded on a theory that first in time makes first in right. 
Inasmuch as N.].S.A. 58 :4A-4 rests on a similar policy the decisions in prior 
appropriation states announcing the scope of the right of appropriation are useful in 
defining "source" within our statute. The pertinent holdings have been thus 
summarized: 

"If the rights of others will not be materially injured or prejudiced, an 
appropriator may, without losing his priority, change the point of diversion 
for all, or part, of the water to which he is entitled, the means or method of 
diversion, the place of use or storage, the nature or purpose of the use, or the 
manner or means of usc. This right of change is a property right; but it is 
a qualified one, for no such change can be made in point of diversion, means 
of diversion, place of use, nature or purpose of use, or means of use, if the 
change will be injurious or detrimental to the vested rights of others." 93 
C.].S., Waters,§ 188 (1956). 

See also Pouch01tlou v. Heath, 137 Colo. 462,326 P.2d 656 (Sup. Ct. 1958). Therefore 
the legislative policy underlying N .].S.A. 58 :4A-4 may be satisfied only by a con
struction of that section to authorize the drilling of a replacement well drawing on the 
same aquifer as the existing well, provided that the replacement well does not 
materially change the flow or distribution of the water in the aquifer. Utah Power & 
Light Co. v. Richmond Irrigation Co., 115 Utah 352, 204 P.2d 818 (Sup. Ct. 1949) 
supports this interpretation of the term "source." There the court held: 

"* * * We do not believe the legislature intended to make the words 'water 
source' so inclusive that every person using surface water, percolating water, 
spring water or artesian water should all be charged with the costs and 
expenses of a commissioner because some part of their flow could be traced to 
a common source. We believe that the words were used in their generally 
accepted meaning and that 'source' was intended to be restricted to one 
origin such as a stream, a rise from the ground, a fountain, a spring, an 
artesian basin or some similar body; and that it was not the intention of the 
legislature to combine a river system with springs and artesian basins for 
purposes of distribution and administration. * * *" 204 P .2d at 825. 
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The statute docs not define rated capacity of equipment. In Pol/iak v. Smith, 
19 N.]. Super. 365 (Ch. Div. 1952), the court interpreted "equipment" as used in a 
will bequeathing property as follows: 

"Funk & Wagnal/s' New Standard Dictionary of the English LangU<~ge 
(1937) defines 'equipment' as the act or process of equipping with all needful 
supplies for any special service; 'equip' is defined: to provide with all that 
is necessary for a successful undertaking. In Eastern Penn. Power Co. v. State 
Bd., &c., I 00 N .] .L. 255, 126 A. 216 (Sup. Ct. 1924), our former Supreme 
Court defined equipment as: 'Equipment means that which is needful, that 
which is necessary.'" 19 N.J. Super. at 369-70. 

Within the above interpretation, the pump and well are equipment, both being an 
integral part of the undertaking, the withdrawal of water from the earth. The 
Legislature intended to protect wells in use at the capacity at which they could be 
used at the time of delineation. Thus if a well 'with a yield potential of 1,000,000 
gallons daily had a pump capable of only 500,000 gallons daily at the time of 
delineation, the rated capacity of equipment is 500,000 gallons. In any similar 
example the smallest capacity of any part of the diversion equipment is its "rated 
capacity.'' 

HoNORJ\..Bl.E DwiGHT R. G. PALMER 

Commissioner 
State Highway Department 
Trenton, New Jersey 

Very truly yours, 

DAviD D. FuRMAN 

A 1/orney General 

By: MORTON I. GREEND.ERG 

Deputy Attorney General 

] uly 29, 1960. 

FORMAL OPINION 1960-No. 24 

DEAR COMMISSIONER: 

You have raised the question as to whether municipalities along the route of the 
proposed East-West Freeway in Essex County may contribute to the cost of con
struction by contract with the Federal and State governments. The statutes 
specifically authorize such participation by municipalities as well as counties. R.S. 
27 :&-1 provides: 

"The commissioner may apply to and contract with the United States 
government or any official thereof for aid in road work, and with the govern
ing bodies of counties and other subdivisions of the state for doing such worl$ 
with the aid of the state and federal governments. Such governing bodies 
may enter into such contracts and raise funds to meet their share of the 
cost in the manner provided by law for raising money for the construction, 
improvement and maintenance of roads." 
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R.S. 27 :&-3 provides that where the federal, state and local governing bodies 
all contribute to the construction of highways, the contribution of the state is limited 
to fifty per cent of the balance of the cost remaining after deducting the amounts paid 
by the federal government. As noted in the context of the quoted statute, the local 
governing bodies are authorized to raise the funds for their share of the cost as 
already provided in R.S. 40:1-1 et seq. This includes the power to borrow money 
and issue bonds. 

The statutes were enacted in 1916, L. 1916, c. 236. (Assembly Bill No. 170). The 
Statement following the bill stated that the bill was passed to authorize the State 
to accept federal aid for road work in accordance with the bill then pending in the 
United States Congress. 

Federal law also anticipates contributions of local governing bodies to the costs 
of construction of the interstate highway system. The definition of state f-unds in 23 
U.S.C.A. section 101 (a) includes funds raised by the state or subdivisions thereof and 
made available for expenditure under the direct control of the state highway depart
ment. In 23 U.S.C.A. section l!O(a) it is provided that a£ter all the plans for the 
route and construction are approved an agreement is to be executed by the state 
highway department and the Secretary of Commerce for. the construction and 
maintenance of the roads. Subsection (b) of sect10n 110 prov1des that the Secretary 
of Commerce in executing the agreement may rely upon the representations of the 
state highway department with regard to the arrangements or. agree~ents made ~Y 
the state highway department and the appropriate local governmg bod1es to share 1n 
the construction cost. 

The municipalities through which the East-West Freeway in Essex County will 
pass undoubtedly anticipate benefits from the construction of the highway as a 
depressed highway. The factor that the highway would not be owne? or ·controlled 
by the municipalities is immaterial in view of the express authonty granted to 
municipalities under the statute to cont(ibute and the accrumg benefit to them regard
less of the ownership or control. 

HONORABL£ EDWARD J, PATTEN 

S ecreta.-y of Stole 
State House 
Trenton, New Jersey 

Sincerely, 

DAVID D. FURMAN 

Attorney General 

FORMAL OPINION 1960-No. 25 

DEhR SEC8ETARY PATIEN: 

] uly 27, 1960. 

You have requested our opinion whether the Secretary of Sta.te should accept 
for filing a Certificate of Corporate Dissolution prepared. an~ subm1tted pur~uant to 
R.S. 14 :lJ.-1 or R.S. 14 :13-3 if such Certificate of Dissolution ts not ac~o~panted by a 
certificate signed by the Director of .the Division of Taxation ccriifymg that all 
corporate taxes have been paid. 
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RS. 14:13--1 and R.S. 14:13--3 provide two distinct methods for the voluntary 
dissolution .of domestic corporations organized under Title 14 of the Revised Statutes. 
Resort may be had to RS. 14:13-3 only if no part of the authorized capital of the 
corporation has been paid in anct if the corporation has not yet begun the business for 
which it was created. ln all other cases a voluntary dissolution may be effected only 
by complying with the procedure prescribed by R.S. 14 :13--I. Under RS. 14 :13--1 the 
corporation must make a certificate of dissolution, reciting that two-thirds in interest 
of its stockholders have voted in favor of such dissolution and have consented thereto 
at a meeting called upon proper notice, or that all of the stockholders have consented 
in writing to the dissolution without a meeting; the dissolution then takes effect upon 
the issuance of a dissolution certificate by the Secretary of State. Under R.S. 14:13--3 
the incorporators of the dissolving corporation must file in the office of the Secretary 
of State a certificate reciting that no part of the capital has been paid in and that the 
business of the corporation has not been begun, and surrendering all rights and 
franchises; the dissolution takes effect upon the filing of the incorporators' cer
tificate, without the Secretary of State having to issue a certificate of dissolution like 
that which is a prerequisite to dissolution under R.S. ,14:13--1. 

R.S. 14 :13--2 expressly prohibits the dissolution of any New Jersey corporation 
unless "all taxes levied upon or assessed against the corporation by this State in 
accordance with the provisions of chapter 13 of the title Taxation (§54 :13-1 et seq.) 
shall have been fully paid, and a certificate to that effect, signed by the state tax 
commissioner shall have been annexed to and filed with the certificate of dissolution." 
(By N.).S.A. 52 :27B-5!, the director of the Division of Taxation is to perform the 
duties formerly imposed on the State Tax Commissioner.) It may be notecl that 
R.S. 14:13--2 requires proof of payment only of taxes levied or assessed in accordance 
with "chapter 13 of the Title Taxation (§54 :13--1 et seq.)." The most important taxes 
formerly imposed by chapter 13 of Title 54 were repealed by L. 1945, c. 162, p. 575, 
§ 27, effective January 1, 1946, the same statute which enacted the Corporation 
Business Tax Act (L. 1945, c. 162, p. 563, § 1 et seq., N.].S.A. 54 :lOA-I). However, 
the form of L. 1931, c. 341, p. 836, §I, the statutory antecedent of the provision which 
is now R.S. 14:13-2 differed in a material respect from the form in which it was 
re-enacted as part of the Revised Statutes ( 1937). Prior to its inclusion in the 
Revision, the statute (L. 1931, c. 341, p. 836, §I) required proof of payment of all 
taxes "levied upon or assessed against such corporation ... in accordance with the 
provisions of an act entitled 'An act to provide for the imposition of State taxes upon 
certain corporations and for the collection thereof.' ... approved April eighteenth, one 
thousand e;ght hundred and eighty-four mod all acts amendatory thereof or supple
mentary thereto . ... " (Emphasis added.) L. 1931, c. 341, p. 836, § 1; L. 1900, c. 126, 
p. 316, §I. The Act of 1884 was the first corporation tax law enacted in New Jersey 
except for franchise taxes on certain railroads, and all later corporation tax laws are 
amendatory thereof or supplementary thereto. See Black, Taxation in Nt:w Jersey 
(fifth ed. 1940), § 103a el seq. Consequently, L. 1931, c. 341, p. 836, § 1, prior to its 
incorporation in the Revised Statutes of 1937, expressly required payment of all 

corporation taxes as a prerequisite to dissolution. The courts have frequently held, 
"There is a presumption against a legislative intent to effect a change in substance by 
a revision of the general laws. Mere changes in phraseology, and even the omission 
of words, do not necessarily overcome the presumption. The io1lenlion to effect a 
change in substance must be expressed in lang11age excluding a reasonable doubt." 
(Emphasis added.) Hartman v. City of Brigantine, 42 N.J. Super. 247, 255 (App. Div. 
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1956), aff'd. 23 N.J. 530 (1957); M11rphy v. Zink, 136 N.].L. 235,245 (Sup. Ct. 1947), 
alf'd. 136 N.J.L. 635 (E. & A. 1948); In re Hudson County Elections, 125 N.}.L. 246, 
254 (Sup. Ct. 1940). Therefore, R.S. 14 :13--2 in its present form must .be construed to 
require that every domestic corporation submit a tax clearance certrficate as .proof 
of payment of all corporation taxes levied or assessed agamst 11 as a prerequrs1te to 
dissolution "by its stockholders." See American Woolen Co. v. Edwards, 90 N.}.L. 69 
(Sup. Ct. 1916), aff'd. 90 N.].L. 293 (E. & A. 1917). See also N.J.S.A. 54:50-11, 
54: I OA-12 and 54: I OB-12. 

However, the question remains whether the Secretary .or State may accept for 
filing a Certificate of Dissolution prepared and submotted by mcorporators pursuant to 
R.S. 14:13--3 (rather than R.S. 14 :13-1) if it is not accompamed by a Tax. Clearance 
Certificate. Jn determining this question it should be noted that a corporat1on ehg1ble 
to dissolve under that provision of the statute, that IS, a corrorallon none of whose 
authorized capital has yet been paid in and which has not yet begun busoness, may be 
liable for corporation taxes. Most New Jersey corporations are subject to the taxes 
imposed by the Corporation Business Tax Act, N .] .S.A. 54: lOA-! et se.~. _That act 
imposes an annual franchise tax uron every domestic corporation for the pnv>iege of 
having or exercising its corporate franchise in this State:" N .].S.A. 54: 10A-2. A 
domestic corporation organized under Title 14 of the Revtsed Statutes acqu1res that 
privilege, and thus becomes liable for a tax, !rom the date of the filing and recordmg 
of its certificate of incorporation since R.S. 14:2-4 provides that the t~tcorp~rators, 

their "successors and assigns, shall, from the date of filing and recordmg w1th the 
Secretary of State, be a body corporate by the name set forth on the. cert1ficate sub1e~t 
to dissolution as hereinafter provided," regardless of whether ca~1tal has been pa1d 
in or whether the corporation commences the business for wh1ch 1t was created .. See 
va .. nmoan v. Ymmg, 52 N.].L. 403 (E. & A. 1899); Dill on N. 1. Corporal•on~, 

S t. 10 page 46 (5th Edition 1911). Moreover, there 1s now an mcreased hkeh-
ec 10n , ' R S 14 ·13--3 ·ll a tax hood that a corporation seeking to dissolve pursuant to . · . . WI owe · 

The Corporation Business Tax Act, as ori~inally adopted, prov1ded expressly t~t, 

"in the case of any corporation which orga~1~es or qual.~fies on or alter January ; 
1
1; 

any year no tax shall be payable m such priVIlege year. L. 1945, c. 162, P: 571, · 
But whe~ the Act was amended by L.. 1958, c. 63, ~· 185 to include an addthonal ta; 
measured by income, the quoted prov1s1on was om1tted. L. l ~58, c. 63, p. 195, § · 
Consequently a corporation subject to the Business Cor~orat10n ~ax Act becomes 
liable for taxes thereunder as soon as its certificate of mcorporat10n IS filed. See 
N.J.S.A. 54 :IOA-17; Cf. C11lkin v. Hillside Restaurant, Inc., 126 N.J. Eq. 96 (Ch. 
1939). 

Despite the possibility that a corporation seeking to dissolve pursuant to R.S. 
14:13--3 may owe unpaid taxes, two reasons have been suggested why th~t sectoon, 

J'k R S 14 ·13--1 does not require submission of a tax clearance certificate for un • e . . . • "h 'fi t 
dissolution thereunder. First, it is argued that R.S. 14:13-2 refers to t e cert1 ~a e 

f d. 1 t'on" to which the tax clearance certificate shall be annexed and that, smcc 
0 ISSO U I " 'fi f d' ] . " 
R S 14 ·13--1 unlike R.S. 14:13--3, also expressly refers to a cert1 cate o 1sso ut10n, 
R:s: 14.:13--2 was intended to apply to cases of dissolution pursuant to the former 
statute, but not to the latter. However, although R.S. ~4: 13-3. does not expressly 
refer to the phrase "certificate of dissolution," it does requore the mcorporators .to file 
a certificate which has the effect of dissolving the corporation.; certamly thJs can 
aptly be described as a certificate of dissolution. Parenthetical~y, ot may ~e noted that 
the numerical arrangement of the three sections referred to m the Rcv1sed Statutes 
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is of no significance since R.S. 14:13-2 was enacted as a separate statute and was 
therefore ·presumably intended to af)ply to all dissolutions which may reason~bly be 
comprehended within its terms. R.S. l :1-5; AsbT<ry Park Pres. v. City of Asbury 
Par.Y, 19 N.J. 18.3 (1955); In 7e J.W., 44 N.J. Super. 216, 224 (App. Div. 1957). 

The second objection is that RS. 14:13-2, like R.S. 54:50-11, N.J.S.A. 54 :10A-12 
and N,J.S.A. 54 :IOB-12, make the obtaining of a ta.x clearance certificate a 
prerequisite for dissolution of a corooration by its slockholders, but not, expressly 
at least, by its incorporators. It should be noted, however, that R.S. 54 :SO-Il, 
N,J.S.A. 54:!0A-12 and N.J.S.A. 54:10B-12 supplement R. S. 14:13-2 and prohibit 
any r\issolutions "by the action of the stockholders or· by the decree of any court" 
unless all taxes are paid. These st~tutes arc clearly intended to comprehend all 
types of dissolutions by referring specifically to the two generic subclasses, i.e., 
voluntary dissolution by act of the corporation itself and dissolution through court 
action. Similarly, the reference in R.S. 14 :13-2 to dissolutions by "stockholders" 
should be construed to apply to all voluntary dissolutions. There is no reason why a 
corperation dissolved by its incorj)orators should be exempt from the requirement of 
obtaining a tax clearance certificate when th~t requirement is imposed on all other 
voluntary dissolutions. Consequently, the term "~tockholders" in R.S. 14:13-3, RS. 
54 :SO-Il and N.J.S.A. 54: IOA-12 and 54: IOB-12 must be construed to include ''in
corporators" within the meaning of R.S. 14 :JJ-.3. In Storag~ Co, v. Assrsst>rs, 56 
N.J.L. 389, 392 (Sup. Ct. 1894), a case construing the former capital stock tax, the 
court said, "The General Corporation Act, under which this company was organi;zed, 
treats the persons named in the certificate as the stockholders who hold the shares 

of the company's capital 5tock, and throughout the act persons who have become 
subscribers for stock ~re regarded as stockholders." To the same effect, see Burke v. 
Walker, 124 N.J. Eq. 141, 145 (Ch. 1938), cf. Birchowski v. Matarese, 54 N.]. Super. 
333, 343 ( App. Div. 1959). 

The cited statutes expressly direct that "no certificate of dissolution or with
drawal shall be issued by the Secretary of State and no Certificate of Merger shall be 
filed with him" unless a tax clearance certificate is filed. The statutes do not, 
however, expressly prohibit the Secretary of State from filing a certificate o( 
dissolution prepared by tile incorporators pursuant to R.S. 14 :13-J. But such a 
prohibition is the necessary implication of the statutes previously referred to. Since 
no corporation may be dissolved unless all of its t~xes have been paid, the Secretary 
of State should not permit a corporation to effect a dissolution by filing its 
certificate unless he is satisfied that the taxes have been paid. See Te.ros Co. v. 
Dickinso11, 79 N.].L. 292 (Sup. Ct. 19!0). Since a tax clearance certificate is the 
most satisfactory proof that taxes have been pnid, tht Secretary should not accept 
a certificate of dissolution lor filing unless it has annexed thereto such a tax clearance 
certificate. 

Very truly yours, 

DAVJD D. FuRMAN 

Attor11ey General 

By: MuRRY BnoCHJN 

Dcp111y Attorney Ge,.ero.l 
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August 23, 1960. 
]OSEPli Sot.lMIN£, Secretar-y 
Esse.: Co1mly Board of Taxation 
Hall of Records, Room 201 
Ne.;,a rk 2, New Jersey 

FORMAL OPINION 1960-No. 26 

DeAR MR. SOLlMIN£: 

We have the request of the Essex U,unty Board of Taxation for an opinion as 
to its power and authority to entertain a petition filed on August 15, 19?0. b~ a 
taxpayer of the Township of Maplewood concerning assessments 1n that muruc>pahty. 
The petition was filed by the taxpayer individually ancl "on Behalf of a Group of 
Taxpayers." We are also asked what procedure shoulr\ be followed if the board of. 
taxation has jurisdiction to entert-ain the petition. 

The petition makes the following general charge~: 

I. That the "re-appraisal and assessment" of properties in Maplewood was 
improperly conducted; and 

2. That the resulting assessments are improper, many properties being 
over-assessed anr\ other properties under-assessed: 

Petitioner asserts that "specific instances of inequalities are legion, and have 
been ad,niued as such by officials of Maplewood"; "that business properties in the 
Township are under-ass~ssed, and that the burden of taxation is being borne by 
residential properties"; that a taxpayer was "told" not to advise "Trenton" (state tax 
authorities) ol the true selling price of a certain properly; and that hundreds of 
taxpayers have signed a petition to the municipal authorities and the county board 
of taxation seeking a reassessment. 

The petitioner asks the county board ol taxation to make an investigation and to 
reassess the pl'operties in Maplewood or to "cause a reassessment of all the real 
property in the Township of Maplewood" in accordance with applicable laws. 

Reference to numerous provisions in our tax laws relating to assessments is 
necessary in order to answer the questions you have posed. At the outset, notwith
standing the filing of the petition on August IS, 1960, we question whether. the 
petitio" as presently drawn is of a nature th~t comes within the appea,l sect1oos 
under Article 4, Chapter 3 of Title 54, particularly N.].S.k 54 :3-21. N:].S.A. 
54:3-21 permits lhe filing of a petition of appeal on or before August 15th >II any 
La.'< year by a taxpayer "feeling aggrieved by the assessed valuation o( his property, or 
feeling that he is discriminated against by the ~ssessed valuation of other prope~ty l.n 
the county " * ~." A taxing district also has the right to appeal under that seclto~ 1f 
it feels "discriminated against by the assessed valuation of prop':rty >n the ~axmg 
dist6ct or ()y the assessed valuation of property in another taxmg d1Strtct m the 
county '• • •." This seet\on relates to an appeal directed at individual items of taxable 
property. Such appeals seek to alter a specific assessment on a spcc11ic p1ece of 
property for the tax ye.ar in question. Th1s statute requ~res that a copy of the 
petition of appeal shalt be liltd with the county board of taxalwn and also w1th the 
assessor, clerk or attorney ol the taxing district, "selling forth the. cause of 
complaint, the nature ~nd locatiO>l of the assessed property and the rehef sought. 
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The petit ton shall • * * contain such further irtformation as may be from time to 
time prescribed by rule of the boud • • •." Where a municipality seeks to alter by 
this appeal the indi,·idual assessment of a pro(lerty, notice must be given to the · 
property owner, although sud1 notice is not provided for in the statute. 1 erJty City v. 
D1lli.sion. of To.x Appeols, 5 N .J . Super. J75, 385 (App. Div. 1949). aff'd. S N.J. 43.3 
( 1950). The latter case recites that the City of Jersey City in one year fi!ed 34,.341 
separate appeals. 

The petition a t hand may be regnr<.lcd as laiii"g to sufficiently specify the 
location of each parcel of property according to rules and regulations of your boa rd 
for the purposes of treating this petition as an appeal from the assessment of eacl> 
such property. In any case, the lack of notice to a property O':"ner whose a ssessment 
might be changed by such an appeal woukl prevent the acceptance ol this p~tition as 
an individual a ssessment appeal, as conlempl<~ted by N.J.S .A . 54 :3-21. Thus, we 
view the appeal as a general complaint seeking an inv~stigation. review and 
reassessment of all real property assessments in th~ T ownship of M<tplewood. 

The power to inve~tigate and to order reassessm~nts i$ ~xpressly ginn to th~ 
(State) Director of the Division ol T axation. Su: Articles 3 and 4, Chapter l of 
Title 54, specifically, R.S. 54 :l-16 and 17 ; R.S. 54 :1- 18 to 32, inclusive. We do not 
consider the express grant of autho•·ity to the Director of the Division of Taxation 
to conduct investigations under circumstances specified in tbe statutes as exclusive or 
as a prohibition upon the power of cou<"~ty boards of taxation concurrently to 
investigate and review assessments and assessing practices for appropriate purposes. 

Assessments are made with relerwce to their ownership and value on October 1st 
of a pre-tax year. N .J.S.A. 54 :4-1 . Each item of tax able property is li sted by the 
assessor on a tax list and duplicate whicn is ther~after fil~d with lbe county board of· 
taxation on January lOth in each tax yeu. N.].S.A. 54 :4-JS. This latter s tatute 
provides that: 

"The assessor shall begin the work of making assessments upon real and 
p~rsonal properly on October first in each yea r and shall complete the work 
by January tenth following, on which date he shall attend before the county 
ooard of taxation and file with the board his complete assessment list, and a 
true copy thereof, to be called the assessor' s du(llicate, pro!)er)y made up and 
legibly written in ink, to be e.rnmi><~d. rtvlud nnd correcl ed by the borrrd 
os htrcinofter />rovidcd." (Emphasis a<.lded .) · 

Among the provisions for examination and revision ol the tax lists is N.].S.A. 
54 :4-47. T his section rele rs to the process of equaliting, reviewing a nd correcting, 
"after investigat ion," individual properly assessments. City of Po..ssoic v. Pnssoic 
Co11nty Boord of To.rotiou, 18 N.j. 371,379 (1955) . But these activities o f the county 
board of taxation must be comple te on or before May Jst in each year, when the tax· 
duplicate is fi na lly returned to the tax collectors of each t<~xing district. N.].S.A .. 
54 :4-SS. Thereafter, changes in individual assessments can be made by the county 
b0<1rd of taxation only as the result of ;~ppcals filed pursuant to N.J .S.A. 54 :3-21. 

Because of the numerous duties to be performed by the county board of taxation 
between J anuary l Oth and May l s i ol each tax year, it is difficult, if not impossible, for 
the county board of taxation to engage in a broad program. of investigating, revising 
and reassessing numerous individual assessments in any one taxing district, let alone . 
the county as a whole. Thus, the courts have emphasi ted time and again that the 
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responsibility for accurate and fai r a~sessments falls primarily upon the assessor of 
each taxing distr ict. Su: Village of Ridgefield Pork v. Bergm County Boord of 
To.rotio11, et ol., Jl N .J. 420, 432 ( 1960), where Chief Justice Weintraub stated that the 
county board of taxation "cannot be expected to assume the primary role of the 
assessors" and that the county board "had neither the time 1\0( t he funds for so 
massive a n e ffort" as is required to correct assessment rolls through municipal-wide 
revaluations. 

It is our view that all county boards of taxation have the power and authority at 
a ll times, in thei r discret ion, to investigate and examine assessments in any 
municipality of the county in which the board has j ur isdiction. A lthough such re
view cannot a lter individual assessments except under N .J .S.A. 54 :4-47 or where 
jurisdiction is conveyed to the county board by an appeal pursuant to N.J .S.A. 
54 :3-21, the board may well conclude that atl investigatiotl is warranted to perform its 
functions under R.S. 54 :J.-16, or to prepare for the functions it may perlorm in a 
subsequent year under N.j .S.A. 54:4-47. 

R.S. 54 :J.-16 provides as follows: 

''Each county board of taxation shall have supervision and control over all 
officers charged with the duty of making assessments for taxes in every 
taxing district in the county. S uch officers shall be subject to, and shall, in 
making assessments, be governed by such rules, orders or directions as may 1>c 
issued by the county board, in the enforcement of the objects of this tit le. 
Before making any such rules, orders or directions, the. county board shall 
submit them to the state tax commissioner, and no rule, order or direction 
shall be considered adopted by the county board until approved by him." 

It is implicit in the above statute that the county boards of taxatiou have the 
powet to investigate assessing practices in order to prornulgate or revise its rules 
and directions for the supervision of assessors. Likewise, the Director of the 
Division of Taxation has the power to investigate and ex~mine assessing practices in 
order to pass upon rules and directions of the county boards. T he power and a uthor ity 
to invest igate a ssessing prac tices is also an incident to the author ity given to the 
county boards of taxation and the Director of the Division of T axation regarding 
removal of assessors for improper conduct. See : Art icle 6, Chapter l , T ille 54 ( R.S. 
54 :1-.36 et seq). 

The power to i nvestigate and review assessments a nd assessing pract ices is as 
much in the interest of assessors and municipal officials as it is in the interest of 
numerous complaining taxpayers. Under appropriate circums~nces it may be as 
des irable to know that assessments have been properly made as to know that they 
have been improperly made. T he power to examine and review assessments and to 
make rules to govern the conduct of assessors is directed toward the cure and 
improvement of assessing practices and not necessarily toward the condemnation or 
revision of specific assessments. 

You are therelore advised that a county board of taxation has jurisdiction, 
within its discretion, to entertain the petition in question lor the purposes indicated 

.above. Having authority to review assessments and assessing practices, the board may 
employ a procedure which it deems reasonably appropriate to develop all pertinent 
facts lor its study. The procedure should afford notice to all intercst.ed p~rties and the 

·opportunity to be heard. The authority for review and the procedure to be lollowed 
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relates to the needs and conc~rns of the assessor as well ~s individual taxpayers and 
your ·board. 

Very truly yours, 

HONOR,..EU:: ]01-tN A. KEJtVICK 

Slate Treas,.rer 
St3.tc House 
Trenton, New Jersey 

DAVID 0. FUI\M"N 

A II or My General 

By: THEODOPE I. BoTTER 

o~puly Artor .. -y Gmtrnl 

October 17, 1960. 

fo'ORMAL OPINION 1960-No. ?:1 

DEAl\ Mn. KERVICK: 

You have requested our interpretation of N.) .S.A. 18 :13-1!2.70(e) of the 
Teachers' Pension and Annuity Fund-Social Security Integration Act (P. L. 1955, c. 
37) in applying the Social Security offset ceiling of December 31, 1959. S u also 
N.J.S.A. 43:1SA-59(d). 

NJ.S.A. 18:13-112.70 provides: 

"When a member who retires reaches age 65 or upon retirement of a 
member after the attainment of age 65, the board of trustees shall reduce the 
retirement allowance by the amount ol the old age insurance henent under 
Title !I of the Social Security Act paid or Dayable to him whether received 
or not. Membership in the retirement system shall presume the member's 
acceptance of and consent to such reduction. However, such reduction shall 
be subject to the following limitations: 

"(e) Any increase in the amorml o/ the old O[)e insrr.rance benefit "nder 
Title ll of the Social Security Act to lake effect afrer Decenrber Jl, 1959, 
shall be disregarded in determining the amount of such reduction from the 
l·etiremcnt allowance." (E:mphasis supplied.) 

vVe are concerned in this opinion with the rnaxim11m offset to be m~de from 
state employees' retirement allowances by reason of the 1958 increase in {ederal 
Social Security benefits. The act of August 28, 1958; P.L. 85-840; 72 Stat. 1013, 
1020. This federal legislation provided for ~n <tcross-the-board increa!<e in Social 
Security benefits and in addition thereto, it also increased the maximum eligible 
average rl!Onthly salary of all insured individuals from $350 per month to $400 per 
month, as of January 1, 1959. 

It is clear that the new federal benefits provided in the \958 table took effect in 
January of 1959. Section 101 (g) of P.L. 85-840. 

There is no question that by December 31, 1959 the !958 schedule of beneftls was 
fully effective, both legally and factually, as to all employees witn an average monthly 
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earning of $350 or Jess. It is also clear that the 1958 schedule of benefits was fully 
effective by reason of federal Jaw in January of 1959. But by December 31, 1959, 
because the new maximum eligible monthly salary, $400, had only been in effect for 
a year, the highest amounl of monthly primary insurance payable to an insured 
individual who became eligible as of that date was $119. Sl!ch a person had not had 
sufficient time since the passage of the increase to earn a $400 average lor the total 
salary p~riod considered by the federal government. 42 U.S.CA § 415b. 

The essence or the ~uestion asked in interpreting N.).S.A. 18:1J...ll2.70(e) is 
whether the offset freeze concerned increases in the schedule of federal benefits legis
lated alter December 31, 1959 or whether it concerned increases in eligibility for 
benefits to an employee based upon his salary experience comparatively, before and 
after December 31, 1959. For the reasons hereinafter stated. it is our opinion that 
the Legislature intended the offset ceiling to be determined by the federal table of 
benefits in effect prior to December 31, 1959 and not the maximum benefits as of that 
date because of salary experience. 

To assure that Social Security integration was equitable to all public employees 
in view of the possibility of increased federal benefits at a later date, the Legislature 
imposed 11 limitation upon the state offset of federal benefits from retirement allow
ances, to the effect that increases in the amount of old age benefits after 1959 are 
disregarded in determining the offset, N .j .S.A . 18: 13-112.70( e). 

We must determine whether the benefit increases corresponding to that portion 
of the $50 increase in eligible monthly salary are to be rlisregarded insofar as they 
could not have been earned prior to Decemuer 31, 1959. Because the increase was not 
in effect long enough for employees to aggregate sufficient months at such higher 
rate, they could not earn the full average by that date. We have a situation where 
the schedule of benefits is most definitely in effect but the maximum amount ol in
creases thereunder cannot be earned until a date subsequent to January I, 1959. 

An employee who was making over $400 a month for many years prior to 1958 
only received credit for $350. He cannot take advantage of the maximum $127 primary 
insurance llenef,t unless he works sufficient years after 1958 at the new eligible salary 
maximum to reach a maximum average. Thus, as his salary average increases, and 
benefits, accordingly, he argues that all benefits· for which he became eligible after 
Decembu 31, 1959, are truly an "increase." Accordingly, lor an employee who begins 
service after January 1, 1960, or for an employee whose salary is far below the $400 
per month a·verage until alter December 31, 1959, Social Security benefits are based 
upon the 1958 table and upon his total earning experience, even if it be zero, from 
the dale of January 1, 1951 or his twenty-first birthday. Since these employees were 
either not entitled to any benefits on December 31, 1959, or, a small benefit based 

·upon prior earnings, they, too, can argue that the benefits received at Social Security 
age based upon salary alter December 31, 1959 are an "increase" over the insurance 
benefit payable prior thereto. lt can thus be seen that if the Legislature were intend
ing to exclude incre3ses as determined by an individual's eligibility, as opposed to 
l~gislative increases in the table of benefits in effect, virtually every employee retiring 
in the luture could seek to avoid a major portion o( the Social Security offset by 
this argument. The mere fact that certain, or all, employees do not earn the maxi
mum benefit by the cutoff date, December Jl, !959, does not make the federal increase 
ineffective. 

There is no question that the intent of this law was not to disregard all offset 
merely because Social Security benefits had not become effective or capable of com-
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putation prior to December 31, 1959. Such would be an unreasonable result that 
would nullify the law virtually to all public employees. Cf. Dvorki» v. Dover Tp., 
29 N.J. 303, 315 (1959); Schierslead v. City of Brigm>tine, 29 N.J. 220, 230 (1959). 
It is more reasonable to construe the law in a manner that gives it reason, and con· 
sistency in its application to all employees. Robson v. RodTiguea, 26 N.J. 517, 528 
(1958). In 1958 the schedule became completely effective to all employees with an 
average earning of $350 or less. lt further became effective, prior to December 31, 
1959, for that class of employees with an average eligible salary of $400. The federal 
law, in creating a new class of benefits, i.e., for those with an average eligible monthly 
salary of between $350 and $400, increased such benefits at that time. The benefits 
of this class have not been increased or changed since the cutoff date. There were 
persons eligible for benefits in that new class prior to December 31, 1959, and even 
though none in the class had attained the full maximum average, the class never
theless existed. 

There is no legislative reason to discriminate between employees with an average 
salary of $350 or less and those with a higher eligible average salary. The 1958 table 
became fully effective as to both. Such obvious difference of treatment would have 
to be spelled out by the Legislature in order to view the federal table as effective as 
to some but not as to others. 

Legislative interpretation and logic support the conclusion we have reached in
dependently of an historical analysis of this statutory formula. However, the con
sistent administrative interpretation and practice under N.].S.A. 18: 13--112.70( e) 
and N.].S.A. 43 :15A-59(d) are also a supporting aid in construing the legislative 
intent with the conclusion we have reached. Lane v. Holderman, 23 N.J. 304, 322 
( 1957). The State Treasurer as general administrator of the Social Security pro
visions and the integrated retirement laws, N.J,S.A. 43:151\-1, N.].S.A. 43 :22-2(e), 
8, and the actuary for the respective boards of trustees, N.].S.A. 43 :ISA-18, 19, 
N,J.S.A. 18:13-112.59, .60, have hoth interpreted this legislation to includ~ all in
creased benefits pursuant to the 1958 federal table as subject to offset. The actuary 
has actually projected the cost for maintaining the retirement systems on an actuarily 
sound basis by treating the 1958 schedule ol uenents as fully effective rrior to De
cember 31, 1959. Any change would result in a severe impact on the retirement 
system threatening its actuarial soundness. The strong administrative interpretation 
thus supports the legal analysis hereinabove set forth. 

Therefore, we advose you that N.].S.A. 18 :13-112.70(e) and N.].S.A. 43 :15A-59 
(d) should be construed to compute the offset from retirement allowance on the 
basis of the federal benefit table in effect prior to December 31, 1959 based upon the 
eligible monthly earning experience of an employee at the time of Social Security 
eligibility even though such experien~e includes an average monthly salary increase 
after December 31, 1959. In view of the identity of language and purpose, the sa111c 
result follows as to N .] .S.A. 43 :15A-59 (d). 

Very truly yours, 

DAV!O D. FuRMAN" 

AIIOT?ley General 

By: Lee A. Hot.r .. EY 

Depuly Allorney Gmerol 

ATTOR~EY GENERAL 63 

HoNORABLE JoHN A. J<.ERviCK 

Slalc Treasurer of New Jersey 
State House 

OcroBEl! 21, 1960 

Trenton, New Jersey 

FORMAL OPINION 1960---No. 28 

DEAR MR. KERV!CK: 

. You h~ve asked whether shares of common or preferred stock of private corpo
ratoons. whocl1_ are purchased as investments for certain retirement funds can legally 
be regostered '" the name of a nominee intead of in the name of Boards of Trustees 
of the respective retirement systems. The Division of Investment is now purchasing 
approved stocks under regulations adopted by the State Investment Council. Invest
ment in stocks of private corporations has been expressly authorized by the Legis
lature. Laws 1959, c. 17; N.J.S.A. 52: 18A-88.1. It will facilitate the administration 
of the stock investrnent program to register the certificates of stock in the name of 
the nominee of a "custodian'' bank Various banks now act as custodians of state 
funds and securities under custodial agreements authorized by N.].S.A. 52 :!8A-8.1 
el seq. 

Nominee Regislralion by T71<Siees Generally 

. The problem presented has commonly confronted banks and other corporate fi
duc!aroes as well as individual trustees in the investment in stocks and other securities. 
The problem arises from the common law rule that a trustee is under a duty to separate 
trust property from all other property, to "earmark" property as belonging to the 
trust, and, hence, to register securities in his name as truslee and not in the name 
of his nominee. Under the common law rule, a trustee commits a breach of trust 
when he takes title to trust property in his individual name, even though he does not 
mongle the property with property of his own. 1I Scot/ on Trusts 132!, § 179.3 
(2d Ed., 1956); 27 N.Y.U. Law Rev. 687 (1952); Bogert, Trusts and Trustees (2d 
Ed., 1960) 297, § 596. Without authorization by statute or in the trust instrument 
itself, the duty to earmark was considered absolute. Bogert, "Trust Investments: 
Earrnarl<ong or Nominees?", 24 Tex. L. Rev. 418 ( 1946). The trustee therefore is 
guilty of a breach of trust if he invests trust funds in shares of stock o: other sec,'1ri
ties which are registered in his individual name or that of a third person, rather than 
on Ius name as trustee. Scott on Trusts, n'pro, § 179.3. See: fn re B 11ckelew 128 
N.J. Eq., 81, 82, 87 (Prerog. Ct. 1940), aff'd., 129 N.J. Eq. 383 (E. & A. i94l) 
where a corporate trustee was charged with the depreciation of a municipal negotiable 
bond for fail~ng to register the bond in its name as trustee. (Note, however, the 
exceptoon whoch permits bearer bonds to be held without being so "earmarked." 24 
Tex. L. Rev. 417 (1946); 27 N.Y.U. Law Rev. 688 (1952).) 

One reason for the rule is stated as follows: (Bogul Trusts and Trustees, 298 
§ 596): ' 

"][ a trustee is permitted to hold tile trust res just as ile holds his indi
vidual property, he may be subjected to a strong temptation to take the trust 
property for himself and aUocate to the trust one of his own less advan
tageous pieces of property. * '" * lf he owns the bonds of different corpo-
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rations, part of which are trust property and part privately owned by him, 
the trust bonds are not marked as such, and some of the bonds advance in 
value while others depreciate, there is a temptation to assert that the inferior 
bonds were those which he held in trust and the superior ones were his own 
property. If the trust property is dearly identified as such when it is first 
taken over by the trustee a nd continuously held in this way, the trust will 
inevitably take the losses or gains coming from the property, and the trustee 
can have no option to claim it as his own." 

Sre also: Liberty Title & Tn<.st Co. v. Pltws, 6 N.J. Super. 196, 207-210 (App. 
Div. 1950) where the court condemned the practice of not promptly earmarking trust 
investments, saying : 

"When the plaintiff bank took mortgage$ in its individual capacity with 
a view towards ultimately distributitlg them >mongst its customers. its trusts 
and itself, it placed itseH in a posit ion of divided loy<ilty ancl subjected itself 
to improper temptatio n. Thus, in ~aeh instance ·of selection, arose the possi
bility of a conRi.cl between the interests of the trust on the one hand and 
the interests of the bank 's commercial department on the other hand ." 

Notwithstanding these rules of law, it is reported that "many trust institutions 
held mortgages, stocks, and other investrnE:nts either in their own names, or in the · 
name of a nominee of the trust institution, without reference to ~ny trust, during the 
generation immediately preceding the depression of 1929.' ' Bogert in 24 Texc. L . Rev. 
419, 421 (1946). This practice was inspired in part by the difficulties in transferring 
stock CE:rtificates held in the name of trustees . 

Under the rules of the New York Stock Exchange and the New York Curb 
Exchange, "the u~ nder ol securities registered in the name ol a· fiduciary is not good 
delivery." 27 N.Y.U. Law Rev . 691 (1952). There is a duty upon corporations to 
asc~rtain, where a transfer of stock is demanded, whether or not the transfer is duly 
authorize<.!. A corporate transfer agent is put on not ice to discover the extent of the 
trustc~'s authority to make the transfer . 27 N .Y.U . l..,aw Rev . 691 ( 1952) . A change 
in this rule has been brought about by the Uniform Fiduciaries Act, § J, adopted 
in New Jersey by L. 1927, c. 30, § J, N.].S. 3A :41-3, which provides that inquiry 
need not be made by a corporation or it s transfer agent as to the :~uthority of a 
fiduciary to transfer share~ of stock or other securities. Liability will not attach 
without actual knowledge of a breach of trust. Nevertheless, proof of authority is 
still required by many transfer agenlS as a matter of precaution. Thus, it can readily 
be s~en how costly and slow is the proces~ of transl~rring stock in the name of a 
trustee. It is particularly cumbersome when the fiduciaries are trustees of a public 
employees' retirement lund, whose investments are made by state officers under statu
tory controls :.nd regulations of an im·estrnent council, ~nd not pursuant to a single 
trust docu,nent. 

The stock market crash oi 1929 and the depression of the 1930's hastened two 
·changes in the Jaw. One change was made by the enactment of sta tutes which legalized 

the prdcticc of certain fiduciaries of registering securiti es in the name of its nominee. 
See: N.].S . 3A :15--7, enacted by L. 1944, c. 114, authorizing banks and trust com· 
panies acting as fiduciaries in New Jersey to regi s ter shares of stock and other securi
ties in the name of a nominee, without disclosing the fidHtiary capacity, providing< 
certain safeguards are maintained. Tl1e second change in the law exonerated from 
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liability a tru~tee who in good faith takes title to trust property in his individual 
name and no Joss results therefrom . This rule was incorporated in Comment d, § 179, 
Restatement o( Trusts ( 1935) . s~ction 179 restates the commor. law rule requiring 
the separation and earmarking of trust property . But Comment d, while repeating 
the earmarking rule, changed the rule of damages . Part of this comment is as follows : 

"If the truste~ takes title to the trust property in his individual name in 
good faith, and no loss result s from his so doing, he is not liable for breach 
of trust. • • • The breach of trust in such a c;~ $e is merely a technical breach 
of trust, and no loss has resulted therefrom. " • * Even if he acted in good 
faith, if a loss re5ulted (rom the fact that he took title in hi s own name, as 
for example if his personal creditors were thereby enabled lo reach the 
property iree of trust, he would be liable [or the loss." 

The Restatement rule as to losses was e><pressly adopted in New Jersey and 
nume rous other states. Cox v. Comdm So./~ o~pcosil & Trt<.st Co., 124 N.J. Eq. 490, 
502 (Chan. 1938). Nevertheless. it is apparent that unless authorized by statute or 
the terms of the trust instrument, a trustee is guilty or a technical breach of trust for 
failing to register shares of siock i.n his ow11 na111e, as trustee, even though there 

would be no liability without loss. 

The Rerirl.'1n~nt Funds ;,. QO<estioll 

N.].S.A. 18 ·13--)12.4 provides as to the Teachers' Pension Annuity Fund, "By 
that name all its business shaJI be transacted, its funds invested, warrants !o r money 
drawn, and payments made and all of its cash and securities aud other property held." 
An identical provision applies to the .Public Employees' Retirement System of New 
Jersey. N.].S.A. 43:1SA-6i. Under N.J.S.A. 43:l6A-2, in the system known as The 
Police and Firemen's Retirement System of New Jersey, it is provided that "by such 
name all of its business shall be transacted, all of its funds invested, and all of its ~ash 
and securities and properly held in trust for the purpose lor which received ." The 
moneys in these retir~ment systems are trust funds; benefits are exemp t from at
tachment, levy and gamishment (N,J.S.A. 18:13-112.53; N.).S.A. 43:15A-SJ; N .J. S .A. 
43 :l6A-17); and each fund is administered by « board of trustees (N . .f.S.A. 
18:13--112.58; N.J.S.A. 43:15A-l7; N.].S.A. 43:16A-13). 

However, the transacting of business and the "holding" of assets of the retirement 
systems is largely a matter of r~cording transactions and bookkee ping. The State 
Treasurer is the legal custodian of the funds. N.J.S.A. 18:13--112.64; N .J.S.A. 
43:1SA-35; N.J.S.A. 43:16A-14. N.J.S.A. 18:13--112.64 (Teachers') and N.j.S.A. 
43 :!SA-35 (Public Employees') arc identical provisions as follows: 

"The State Treasurer sholl be the custotlian of the funds creatccl by this 
act, shall select all depositories and custodians and shall negotiate and exe
cute custody agreements in connection with the assets or investments of any 

of said funds. 

"All payments from the funds shall be made by him only upon voucher 
signed by tbe chairn1an and countersigned by the secretary ol the board of 
trustees. No voucher shall be drawn, except upon the authority of the board 
duly entered in the record of its proceedings." 

N.].S.A. 43 :16A-l4 (Police :and Firemen's} is similar to the above sections . Tn 
practice, then, the moneys and other securities are in the custody of the State Treas-
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urer arrd custodi~n banks d · 
b 1 . . un er agreement wrth the State Treasurer. As inuicated 
n~ ow, ~ost 'n' estments are •n non-registered or bearer bonds whic.h are not in the 
of ~~e oT any pens~on syst.em except as designated on the books in the Department 

reasury, t e pensron systems ~nd the custodiah banks. 
The usc of custodian bank 1 f .,. · 

of .!. s o ae> rtate the mvestrneut program in the handling 
secun •es was approved by L. 195q. c. 22 . N . . 

authorizes and em ' .J.S.A. 52 .18A-8.1 et seq. ThJs act 
banks and banks aPotwl cr~ tldle State Treasurer to enter into agreements with national 

u ronze to conduct b · · N 
the banks may act fi 

1 
usmcss ln ew Jersey, pursuant to which 

state as well as of :s sea _agents or a~ ~ust·or.lians for funds and securities of the 
ln fact the racti . nyf pensron system mamtamed in whole or in part by the state. 

had pr~ectlcd Pthis ~:gi~la~:•:g ~~stodral banks under agreement wit~ the T rca surer 
as L 1954 c 22 . f If . e statement attached to the btl! whtch was enacted 

· • . , tS as o ows: 

"For sorr._e years past the Department of the Tre:'lsur has . 

~~~:e ~c~~~s ;• ~~~~~:~~~~s b;~rksf ~~~: t :~~ns~~~r~:::e 0~v ;~:cbL~~es::~::~:i~~; 
:~~;n,:e~~s~ounstadgenoes and funds, and have perform~d certain fiscal duti:s 

o y agre~ments. 

duti:~r~;s P;ract:ce has b<!en regarded as advantageous to the State, as these 
{ T ~ P fo• med by the State, would require additional personnel and 
aCJ •t>es, at a cons•derable cost to the State. 

"It is de~med advisable in the public interest to secure statutory authorit 

~~~ th•s P~es~rr practice, in order that the subject of custodial arrangement~ 
in ~;;~i~ ~ tate and. banks be P_laced on a uniform basis, greater efficiency 

. seal OperatJons be achteved, and contractual and legal bl' t' . 
under satd agreements be defined." o >ga JOn, 

Although shares of stock ·e t ha 
enactm~nt of the custodian bank'\er\~~- pure sed lor investm~t at the time of the 

securities. Section 2 of the act, ~.J.;.~: ~~nle8~~~ had be_en mvested in_ registered 
ments t ·d f · · ' permlls the custodtan agree 

o prov1 e or the performance of the following services b th ba k · -
as fiscal agent or custodi~n: Y e n acttng 

" k o~;li~id%dacc~pt delivery of securiti~s; exchange secunt>es, collect inter~st 
d . s 1 ereon and PrrnCJpal thereof; surrender securities for exchange 

re emptron or Pa:ment; hold securities, cash or other assets of the State 
0

; 

~~ ~n~e such pens•on agency, system or ful)d, as aforementioned, in safekeep-
g • posrt m such account or ~ccounts as the State Treasurer shall desi _ 

""~e, ~h~ proceeds of_ the sale, exchange, redr.mption or payment of securiti;s 
asn 0 Tmterest or <hvtdenr.ls thereon. and such other related Services as the 

tate reasurer may determine." 

terecft wil: facilitate the performance of these services to have shares of stock regis-

agrw~:nt\'ew~t~t~u:to:ia~o;~~~: ~l~i;hc~us:~~:~sl~·:~~mit~e n~:gi~at~~n authori~i?g 
the u~e of. nommee reg-istrations. The terms of the custodian a ree~ ssly prohtbtts 
the <hscretton of the State Treasurer N J SA S2·l8A-82 g ent are _Jefl to 
visions fo · d ·fi . . · · · · · · · • except that certa1n pro-
52 ·l8A--S; tn emru catron ago•nsl losse: must be contain~d therein. N.].S.A. 
P · t' _- · ~s noted above, the use of norntnee registrations by banks is a widespread 

rae rcc 111 t 1e rnvcstrnent field and is expre~sly authorized under N.].S. 3A :IS-7 
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where a bank acts as the sole benefici~ry or as a co-beneficiary and has the consent 
of its co-beneficiaries. 

fn general, investn1ent functions arc performed by the Division of Investment 
under authority of L. 1950, c. 270, as arnender.l. N.J.S.A. 52 :IBA-79 d seq. See in 
particular, N.].S.A. 52:18A--88.1, enacted by L. 1959, c. 17, § 1. Su also: N.).S.A. 
52:18A-100 a11d N.).S.A. 18A :13--112.63. The practice followed in the purchase of 
common stocks is as follows: The Director of the Division of Investment sends a 
recommendation form to the retirement system prior lo making a purchase. Unless 
disapproval is received within 48 hours ( N .] .S.A. 52: 18A-85 ), the Director makes 
the stock pucchase by telephone and exchanges with the broker written confirmations 
of the purchase. The co11firmations of the Director and o( th~ broker both indicate the 
pension fund for ,vhose account the stock was purchased. There is, therefore, an 
immediate record of the account for which the stock wa~ purcha..<er.l, the name of the 
stock, the quantity and the purchase price. Througl1 a New York bank and various 
transfer agents, the certificates of stock are ultimately delivered to the New J crsey 
custodian bank. A letter is also sent to the custodian bank by the Director transmit
ting to the bank a copy of the purchase confirmation sent to the broker as well as a 
check to cover the purchase cost. The letter instructs the bank to pay for ar.d receive 
the s~curities from the broker and to hold said securities for the pension fund on 
whose behalf the investment i5 made. Dividends received by the bank are credited to 
the pension account and statements are iurnishetl by the bank to the Director and 
tile boards of trustees of the respective pension systems. 

The relationship of the custodian bank to the state and the pension systems is that 
of an agent and custo<.lian under contract. For some purposes, an agent or custodian 
bears a fiduciary relationship to its principal, and owes the principal an obligation 
of loyalty not unlike that of a trustee. See: Por/1!1' v. Woodmff, 36 N.J. Eq. 174, 
179-181 (Chan. 1882). Undoubtedly, an agreement reciting that the obligations im
posed upon the custodian ba"k shall be deemed to be tr,st obligations and the bank 
shall be deemed to be a trustee of the s~curities and assets deposited pursuant to the 
agreement would establish the fiduciary character of the rebtionship. In this sense, 
the custodian bank would be a co-fiduciary with the board of trustees of each retire
ment system as to the funds anr.l securities subject to the agreement. As such, t11e 
Treasurer may provide by agreement, with the consent of the boarris of trustees of 
the respective retirement 5ystcms, that securities heir.! by a custodian bank may be 
registered and held in the na•:1e of a nominee of the bank without disclosing the 
Jiduciary capacity. The authority lies in the power of the Treasurer to determiue the 
tenus of the custodial agreement under N.J.S.A. 52:l8A-8.1 et seq. and the provi
sions of N .) .S. 3A :1$-7 which permit banks acting as fiduciaries to register securities 
in the names of their nominees. 

The conditions imposed by this latter statute when sccucities are registered in the 
name of a nominee are as follows: 

" ( l) the records o! the fiduciary or fiduciaries and all accounts rendered by 

it or them shall at all times clearly show the owttership of the securi

ties so registered, 

(2) such securities shall at all times be kept separate and apart from the 

assets of such bank, trust company, savings bank or national bank aud 

( 3) the nominee shall not have possession of or access to the securities." 
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The statute further provides that "The corporate fiduciary shall be liable for any loss 
occasioned by the acts of the nominee with respect to securities so registered." 

The State Investment Council has authorized the investment in common stocks 
for the three pension systems mentioned above, the Teachers,' Public Employees' and 
Police and Firemen's. The statute authorizing such investments limits the investment 
in common stock to not more than lOo/o of the book value of any such fund. N.J.S.A. 
52 :18A-88.1. As a practical matter, we note that the sums invested at the present 
time in non-registered bonds greatly exceed the maximum investment in common 
stock authorized for the three funds in question. These non-registered bonds are in 
the possession of custodian banks. Their ownership by the respective funds is re
flected solely in the books and records relating to each transaction. Non-registered 
or bearer bonds may be transferred to a holder in due course by delivery alone. The 
Legislature bas required that custodial agreements impose liability upon the bank 
for loss that may occur from the improper conduct of the bank, its officers, employees 
and agents. N.J.S.A. 52 :lBA-8.3. The agreement under which stock certificates 
would be registered in the name of the nominee should contain a similar provision. 
No greater risk is entailed by the use of nominee registradon. 

You are therefore advised that under appropriate agreement between the State 
Treasurer and custodian banks, for the handling of securities by such banks in trust 
for the specific purposes of such agreement, and with the consent of the boards of 
trustees of the respective retirement systems, shares of common and preferred stock 
of private corporations may be legally registered in the name of a nominee of such 
banks. 

Very truly yours, 

HoNORABLE DwiGHT R. G. PALM~" 
Commissioner, State Highway Department 
1035 Parkway A venue 
Trenton, New Jersey 

THEODORE I. BaTTER 
Assistant Attorney General 

NOVEMBER 7, 1960 

FORMAL OPINION 1960-No. 29 

DEAR CoMMISSIONER : 

You have requested an opm10n whether the Stale Highway Commissioner may 
sell air rights over State highways or State highway rights of way. You have indi
catect that where State highways cut through land locatect in densely populated areas, 
requests have been made to purchase air rights over such highways so as to make 
available for use such locations for suitable development which will not interfere 
with the. highway. 

It is our opinion that you have the power to sell such air rights. N .].S.A. 27:12-1 
authorizes the Commissioner to dispose of property not needed for public use. In part, 
this section slates that: 

"When real estate or any right or interest therein has or shall have come 
into the possession or control of the commissioner, or when he has or shall 
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have taken real estate or any right or interest therein in the name of ~he 
state for the use of the state in the improvement, betterment, reconstrucllon 
or maintenance of a state highway, and the commissioner has or shall have 
determined that the property so acquired is no longer required for such use, 

he may * * *" 
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sell, lease or exchange such real estate or interest therein acc~rding_ to oth~r condi
tions that do not need examination for the purpose of answenng thts questton. 

New Jersey, by statute, has codified the common law doctrine that the. owner 
of the lands has exclusive control over the immediate reaches of the envdopmg at~ 
mosphcre. Hyde v. Somerset Air Service, 1 N.J. Super. 346 (App. Dtv. 1948), 
United States v. Causby, 328 U.S. 256 (1946). 

N .J.S.A. 46 :3-19 states that: 

"Estates, rights and interests in areas above the surface of the groun_d whether 
or not contiguous may be validly created in persons or corporabons other 
than the owner or owners of the land below such areas and shall be deemed 
to be estates, rights and interests in lands." 

Air rights pass by descent and distribution as d_o other estates, N.J .S.~ .. 46 :3-20, 
and are subject to the same rights, privileges, inctdents, powers and restnct10ns per-

. · t th estates N J SA 46 ·3-21 Laws pertaining to regular .estates and tammg o o er • · · · · · · 22 
land also apply to areas above the surface of the ground, N .] .S.A. 46 :3- · 

Therefore, subject to the terms of N.].S.A. 27:12-1 relating to the procedure 
·to be followed regulating the manner of the sale or exchange o~ such la~ds, you are 
authorized by statute to convey air rights above highways and htghway nghts of way 

which are owned by the State. 

HoNOI!ABLE JoHN A. KERVICK 
State Treamrer 
State House 
Trenton, New Jersey 

Very truly yours, 

DAviD D. FuRMAN 
Attorney General 

By: DAVlD M. SATZ, JR. 
Assistant Attorney General 

NovEMBER 7, 1960 

FORMAL OPINION 1960-No. 30 

DEAR MR. KERVICK: 
You have asked whether certain taxes, penalties and interest which a~e owed 

to the State pursuant to R.S. 54 :43-6 and R.S. 54 :44-1 et se~. may be wntten off 
for accounting purposes when they have proved to be uncollecttble. 

Attorney General's Formal Opinion, 1959-No. 9 considered the question whether 
taxed costs owing to the Department of Labor and lndustry pursuant to R.S. 34:11-67 
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~ay .be _written off for accounting purposes when {hey have proved uncollectible 
hat o~m10n p~mtcd au~ that writing off an uncollectible debt was a recognized 

accountm~ pract1ce, that 1t would not cancel the debtor's legal liability to the State 
and that 1t would, therefore, not contravene Art. VIU § 3 par 3 of the Ne J 
Consn t. h" 1 h'b· . , , . . w ersey 

' u 1011 w 1c 1 pro 1 1ts an "appropriation of money ... by the State t 
for the use of · · · · · o or any soc1ety, assoc1ation or corporation whatever." See In re Voorhees 
123 N.J. Eq. 1,42 (Prerog. Ct. 1938); Wilenlz v. Heud.rickso", 133 N.J. Eq. 44l 
(Ch. 1943), affd 135 N.j. Eq. 244 (E. & A. 1944); In re Wellho/er, 137 N.].L. 165 
(~-_Ct. 1948); Sfale v_. Erie Railroad Co., 23 N.J. Misc. 203 (Sup. Ct. 1945). The 
OPiniOn held that, subJect to the uniform system of accounting authorized by the 
Treasurer pursuant to R.S. 52 :27B-33, the Commissioner of Lahar and Industry 
could :vnte off for accounting pmposes taxed costs due under R.S. 34 :Jl-67 which 
m h1s JUdgment were uncollectible. 

The principles stated in Attorney General's Formal Opinion 1959-No. 9 are 
applicable to your present inquiry as well as to the general problem of how debts 
owed to the State may be written off as uncollectible. The Director of the Division 
of Budget and Ac?ounting is authorized by law to "provide and maintain a uniform 
system of ~ccountmg for the State, its departments, institutions courts and other 
. State agencies .. · ." N._J.S.A. 52 :27B-33. The Director, theref~re, has the discre
. !JOn. to establish accountmg procedures for reflecting the fact that items previously 
earned as receivables are no longer collectible. 

The fact~al question of whether a particular receivable is collectible is a matter 
to be determmed by the State Auditor upon recommendation of the department or 
age~c?' d1rectly concerned, subject to procedures established by the Director of the 
~JVISJ~n of Budget and Accounting. The State Auditor is directed by statute to 
ex:unme and post-audit all the accounts, reports and st.atements and make ·independent 

venficat10ns of. all assets, liabilities, revenues and expenditures Oi the State, its de
partm_ents, ms_tJtut10ns, boards, commissions, officers and any and all other State 
agenctes now m ex1stence or hereafter created .... " N.J.S.A. 52:24-4. Ti1e quoted 
s~a\e':'en_t of the dut1es of the State Auditor implies that if his independent verifica
tiOn mdtcates that certain receivables are no longer collectible-and therefore no 
longer assets in. any meaningful sense-the Auditor should direct that the receivables 
be wntten off m accordance with the procedures established by the Director of the 
Division of Budget and Accounting. 

Very I ruly yours, 

DAVID D. FURMAN 

A llorney General 

By: MuRRY BROCHIN 

Dep111y Attorney (;cnera/ 

HONORABLE ]OHN A. Kf.RVICK 

Slate Treasurer 
State House 
Trenton, New Jersey 
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}ANUARY 25, 1960 

DEAR SIR: 

You have requested our opinion as to whether an individual who is presently 
employed by the County of Mercer and who, a number of years prior to his county 
employment, was employed by the City ol Trenton is entitled to prior service credit 
under the Public Employees' Retirement System for this service with the City of 

Trenton. 
The prior service for which credit is sought was rendered between February I, 

!941 and June 30, 1943. You advise that this individual's service with the County of 
Mercer did not begin until approximately seven years thereafter, February 1, 1950 . 
The Public Employees' Retirement System became effective in Mercer County on 
July I, 1955. At that time pursuant to N.J.S.A. 43 :15A-75, he exercised his option 
and joined the system. He was given a prior service certificate covering service. 
rendered to the county prior to the date the act became effective as required by 

N.J.S.A. 43 :ISA-75. 
The employee in question now takes the position that he is also entitled to prior· 

service credit for his service with the City of Trenton. He cites in support of his 
position R.S. 40: li-S which reads in pertinent part as follows: 

"Whenever heretofore there has been or hereafter there may be effected 
by appointment, transfer, assignment or promotion, of a municipal employee, to 
any other department or position in the municipal employ, or to a position 
or department of the county government; ... in counties of the first or 
second class, the period of such prior service in said county or municipal 
employment, for any purpose, whatsoever, shall be computed as if the whole 
period of employment of such employee had been in the service of the depart
ment, or in the position, to which the said employee bad been appointed, 
transferred, assigned or promoted." (Emphasis supplied.) 

Jt is our opinion that said employee's request for prior service credit for service 
with the municipality should be denied. At the time of his appointment to a position 
in county government, he was not a municipal employee and, in fact, had not been 
for a number of years, hence he does not come within the class of persons protected 
by R.S. 40:11-5. Had the service been continuous, he would be entitled to prior 
service credit for his service with the municipality. See Memorandum Opinion, Janu
ary 6, 1956 by Charles S. ]oclson, Deputy Attorney General, addressed to George 
Borden, holding that an individual who had resigned from his position with a mu.-. 
nicipality to take a county position and who entered into the service of the· county. 
the day (allowing the termination of his municipal employment was entitled to prior 
service credit for his municipal ~ervice. In so holding, it was specifically noted that· 
"there was no hiatus in time between his municipal employment ... and his county .. 
employment .... " Further, where the Legislature sought to provide service credit 
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for nlJ service r~gardlcss of whether continuous or intermittent, it so stated. See 
R.S. 43 :15A-6l which provides service credit for veterans based on years of public 
employment "in the aggregate." 

You are accordingly advised that no prior service credit should be given for the 
service rendered by this individual to the City of Trenton prior to his employment 
by the County of Mercer. 

HONOl\J.BLE ]OHN A. KERVICK 

Stole Treo.s-.<rer 
State House 
Trenton, New Jersey 

Very truly yours, 

DAVID D. FURMAN 

Atlomey General 

By: ] UNE STRELECKJ 

Deputy Atlomey General 

}ANUA~Y 29, 1960 

MEMORANDUM OPlNION-P-2 

DEAA MR. KERVICK : 

You have requested our op•mon as to whether the estate of a deceased member 
of the Public Employees' Retirement System who transferred from the Consolidated 
Police and Firemen's Retirement System to the Public Employees' Retirement Sys
tem, and who died while in service would be entitled to a return of contributions 
made while he was a member of the Consolidated Police and Fireman's Retirement 
System in view of the langua~;c of N.].S.A. 43: lSA-41 c ( l) which provides Jor a 
return of the accumulated deductions of a member who dies while in service. This 
question must be answered in the negative. 

N.J.S.A. 43 :15A-4Jc(1) reads as follows: 

"Upon the receipt of proper proo£ of the death of a member in service 
on account of which no accidental death benefit is Dayable under section 49 
there shall be paid to such person, i! living, a~ he shall have nominated by 
wrillen designation duly executed and filed with the board of trustees, other
wise to the executor or administrator of the member's estate: 

"(1) His accumulated deduct,ons at the time of death together with regu
lar interest; 

Accumulated deductions are defined in N.].S.A. 43: 15A-6a as the "sum of all 
the amounts, deducted from the compensation of a member or contributed by him, 
standing to the credit of his individual account in the annuity savings fund." You 
have advised that the amount standing to the credit of this individual's account at 
the time of his death consisted of deductions from his compensation while he was a 
member of the Public Employees' Retiremen~ System. This amount has been paid 
to the executor of said member's estate. lt is contended. however, on b~half of said 
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member's estate that tl1ere should also hav~ been credited to the member's individual 
account the contributions made by him when he was "- member of the Consolidated 
Police and Firemen's Retirement System. 

At the time of transfer the Actuary stated that the reserve necessar)' to transfer 
full credit from the Consolidated Fund to the Public Employees' Retirement Fund 
was $6,202.00 which would establish 21 years, 6 months and IS days of service credit. 
Jn keeping with your regular administrative practice this entire amount was trans
ferred to the Contingent Reserve Fund in which Fund are credited contributions made 
by the employer. N.].S.A. 43 :lSA-24. This procedure of crediting the entire amount 
transferred to the employer's account with no credit to the individual's account is 
followed because the Consolidated Police and Fireman's Retirement System has no 
provision for the return of contrihutions to a member upon his withdrawal from that 
fund. Thus, if this member had resigned from public ernployll\ent, he would have 
been entitled to no benefits. Howevc1·, since he transferred to other public employment 
he was ~ennitted to transfer his retirement credits pursuant to R.S. 43 :2-1 et seq. 

R.S. 43 :Z-2 deals with pension credits upon transfer and rc~ds in pertinent part 
as follows: 

Upon his entry into the other system or (und he shall be admitted 
with the credit for prior service to which he was entitled in the system or 
fund from which he shall have withdrawn and he shall be permitted to deposit 
in the second retirem~t system or pension fund the total amount of his con
tributions so withdrawn from the first retirement system, and the board or 
administrative head of the first retirement sy~tem may transfer to the second 
retirement system or fund the funds or credit to which the withdrawing 
member was entitled. He sha!l, thereupon, as a member of the second re
tirement syslem, be entitled to such credit in the way of pension and annuity 
as is provided by law in the second retirement system or fund, with the prior 
service credit to which he was originally entitlerl in the first retirement 
system." 

Thus it is clearly indicated that upon transfer from one !unci to another, a member 
is to receive credit as an individual for only the funds which he was entitled to with
draw. Here he was not entitled to withdraw any funds, so no credit could be given 
to him in his individual account. The $6,202.00 transferred from the Consolidated 
Police and Fireman's Retirement System to the Public Employees' Retirement System 
was merely the actuarial computation of the value at that time of all payments to 
be made on account of any pension or benelit. 

It should be noted that Assembly Bill No. 539 of 1959, which would have al
lowed members of the Consolidated Police and Fireman's Retire01cnt System to 
withdraw all of the accumulated deductions credited to their individual accounts in 
case of withdrawal. was vetoed by tht Governor on January 12, 1960. The Governor 
slated in his Veto Message: 

" ... this fund had become so hopele~sly insolvent that from 1944 no 
new members have been allowed to join it, and since 1952 a very expensive 
salvage program has been under way, calling for. payments by municipalities 
and the state for 30 years to get this fund out of the red. 

"The reason for the fund's insolnncy is that annual contributions were 
.too small to accumulate the reserves needed to pay benefits. lt is these in-
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adequate contributions which this bill would allow a member to withdraw. 
The proposal is unsound. The best simple analogy would be a bill to allow a 
policy holder to obtain repayment of his fire insurance premiums because 
his house did not burn down. ·No pension or insurance system can operate 
on that basis unless the right of withdrawal were taken into account in com
puting the premium, which would have to be higher. 

"The fact that the law does not allow withdrawal was one of the factors 
entering into the computation of the deficit now being made up, and this 
bill would destroy the validity of that computation. Besides, the records of 
contributions were hopelessly incomplete when the fund was salvaged in 
1952, and it would probably be impossible to establish the facts for individual 

members." 

When the individual in question was a member of the Consolidated Police and 
Firemen's Retirement System he had no right to a withdrawal of his contributions. 
His transfer to the Public Employees' Retirement System did not give him any 
greater rights in the System from which he transferred. You are accordingly advised 
that the estate of the deceased member is not entitled to a return of any contributions 
made by him while he was a member of the Consolidated Police and Firemen's 

Retirement System. 

HoNORABLE joHN A. KERVICK 
State Treasurer 
State House 
Trenton, New J erscy 

Very truly yours, 

DAVID D. FuRMAN 
Attorney General 

By: jUNE STRELECKI 
Deputy Attorney General 

FEBRUARY 29, 1960 

MEMORANDUM OPINION-P-3 

DEAR MR. KERVICK : 

You have requested our opinion as to the taxability under the Corporation Busi
ness Tax Act of the Farmers' Cooperative Association of New Jersey, Inc. No. 

3821-2750. 
ln your request for an opinion, you have stated the facts as follows: The above 

named corporation was incorporated in New Jersey in 1915 under an act to incorporate 
associations not for pecuniary profit. In 1936 the corporation by resolution of its 
members became subject to the 1924 Act entitled "An act to Provide for the Incor
poration and Regulation of Cooperative Agricultural Associations, either with or 
without Capital Stock" (R.S. 4:13-1 et seq.) and it incorporated thereunder (R.S. 
4 :13-13). Until 1952 the corporation operated without capital stock; thereafter, it 
issued capital stock wliich is now outstanding. The Cooperative claims that it is not 

! 
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legally obligated to pay taxes from 1946; the date upon which the statute by virtue 
of which it claims an exemption became effective, through 1952, the date of the Co
operative's issuance of capital stock. The Corporation Tax Bureau has contended 
that during the period in question, the corporation has regularly earned income and 
made a profit which it has distributed to stockholders and patrons and that it is, 
therefore, liable for taxes under the Corporation Business Tax Act. 

The claimed exemption of the subject corporation from taxability under the 
New Jersey Corporation Franchise Tax Act depends on the applicablity of R.S. 
54 :10A-3, the pertinent portion of which reads as follows: 

"The following corporations shall be exempt from the tax imposed by this 
act: 

• • * 
"(d) Non-profit corporations, associations or organizations established, 

organized or chartered, without capital stock, under the provisions of titles 
1~, .16 or 17 of the Revised Statutes, or under a special charter or under any 
s1m1lar general or special law of this or any other state, and not conducted 
for pecuniary profit of any private shareholder or individual;" 

The C.C.H. New Jersey State Business Tax Reporter correctly summarizes the 
requirements for tax exemption under this section as follows: 

"In general there are four prerequisites for exemption under this section. 
The organization must prove that it is: 

(1) A non-profit corporation; 

(2) organized without capital stock; 

(3) established under Title 15, 16 or 17 of the Revised Statutes or 
under a special law or special charter; and 

(4) in actual practice is not conducted for profit." (Par. 5-225.) 

Preliminarily, it should be noted that, as the subject corporation apparently 
agre:s, the second enumerated requirement of the statute makes the exemption in
applicable to the Cooperative during any period when it was organized with capital 
stock. As to the period prior to the issuance of capital stock, our opinion is that the 
failure of the subject corporation to fulfill the fourth stated requirement renders it 
ineligible for the tax exemption and therefore makes it unnecessary to consider any 
of the other requirements for an exemption. 

A sectio~ of the statute under which the subject corporation is incorporated, 
R.S. 4:13-3 hsts the permissible purposes of an Agricultural Co-Operative as follows: 

"An association may be organized to engage in any or all of the follow
ing activities for its members, and within the limitations hereinafter in this 
chapter set forth, for non-members: 

(a) The marketing or selling o( agricultural products; or 

(b) the production, manufacture, harvesting, preserving, drying, process
ing, canning, packing, storing, handling, shipping, ginning or utiliza
tion thereof; 

(c) the manufacturing or purchasing for or hiring, selling or supplying 
machinery, equipment or. supplies including livestock; 
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(d) the hirlllg or suprlying ol labor; 

· (e) the financing or any one or more of the above enumerated activities, 
or 

(f) any one or more of the activities specified in this section." 

The following sections of the statute are also pertinent. R.S. 4:13-32 provides: 

"In the case of associations without capital stock aft.r payment of ex
penses and the establishment of the funds. as authoriud in section 4: 13-J l 
of this Tille, ano as soon after the end of the fiscal year as possible, the 
whole balance remaining shall be divided among those patrons, members 
and nonmembers, for whom the association has marketed, provided market
ing facilities, proce~sed or financed agricultural products, or lor whom the 
association has manufactured, hired, sold or supplied machinery, equipment 
and suppli~s including livestock, during the fiscal year in the proportion 
that the volume of business done lor such patrons by the association during 
the fiscal year bears to the total volume of business transacted by the as
sociation during the fiscal year; .. . " 

R.S. 4 :13-11 provides: 

"Alter liquidation of the assets ol the assoctahon, payment of its debts 
and of the reasonable expenses of dissolution, the balance remaining, if any, 
shall be distributed and paid in the following order: 

* * ~ 
(b) or if the association has no capital stock, first, among the per-

sons entitlecl to participate in the patrons' revolving capital lund, 
whether evidenced by certificates of equity or otherwise, to the extent 
of the amounts due to them, according to their respective earned 
patronage margins retained therein, without relationship to the iimes 
at which such margins accrued, with such interest, if any, as may be 
due thereon; and 

(c) Then, among the members o! the associlltion in proportion to the 
amouut o! business done by them with the association during the 
five years ol active operation next preceding the date of dissolution, 
or such other period ol time as may be specified in the by-laws, the 
entire balance, if any , then remaining undistributed ." 

In other words, the statute contemplates that a cooperative organized thereunder will 
derive a net return from >IS activities and that this excess oJ receip1S over expendi
tures will be distributed among members or patrons in part from year to year, and 
the balance upon dissolution. 

Although there are no judicial decisions construing the phrase "not conducted 
for pecuniary profit of any private shareholder or individual" in R.S. 54 :IOA-3, 
there have been numerous decisions construing other statutes similarly limiting tax 
exemptions to corporations not conducted lor profit. 

For example in Fairmounl Hospilal, Inc. v. Sral~ Board of Tax Appeals, 122 
N.J.L. 8 (Sup. Ct. 1939) aff'd. o.b. 123 N.J.L. 20l (E. & A. 1939) the taxpayer 
sought an e><emption under R.S 54 :4--3.6 which exempts from taxation "all buildings 
actually and exclusively used in the work of associations and corporations org;~nized 
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exclusively for . . hospital purposes .. provided ... lhe a.rsocialions, corporolions 
or inslitulions usi119 and occupying the·m a.r afi>Ttsoid aTe not cond,.cted {or profit . ... " 
(Emphasis added.) The hospital in CJuestion had originally been organized by a group 
of doctors as an ordinary stock corporation; they thereafter conveyed the hospital 
to a corporation organized under the act lor the incorporation of corporations not 
for pecuniary profit, retaining, however, a mortgage on the assets of the corporation 
in an amount equal to their prior stockholdings. The doctors thus e><pected to receive 
interest on their mortgage certificates and presumably the return o{ their capital. 
The Court held that the hospital corporation, although organized under the Act for 
the inrorpor~tion of corporations not for petuniary profit, was "conducted for a 
profit" within the meaning of the tax exemption S\alute and was therefore not en
titled to the exemption claimed. 

In Conswnrrs Resem·ch Inc., v. Evans, 128 N.J.L. 95 (Sup. Ct. 1942) aff'd. ob. 
132, N.j.L. 431 (E. & A. 1945). the Court considered the claim of a consumers' 
research organization for exemption from the Unemployment Compensation Act as 
"a corporation organized and operated exclusively for scientific . . pur
poses ... , no PMI of the earnings of which inures lo the brnefit of a11y p•·ivale 
sluJre!tolder or individMI." R.S. 4J :21-19 (i-7). (Emphasis added.) The corporate 
structure did not provide for any distribution of profits to any individuals, whether 
by dividends or otherwise during the operation of the business . During the course 
of its existence, the corporation had accumulated substantial assets, but all of these 
were, or would be, oevoted to the acquisition, enlargement and maintenance o( its 
facilitie s. The court pointed out, however, that in the event of dissolution, the net 
assets of tile corporation would be transferred to the five stockholders of the corpo
ration. For this reason, the court held that it was not a corporation, "no part of 
the earnings of which inures to the benefit of any private shareholder or indivioual." 

Numerous cases have dealt with the question ol whether particular "colleges, 
schools, academies or seminaries" were "not conducted for profit" within the meaning 
of the exemption from the real property tax. R.S. 54 :4--3.6. C o"'parc lustilt<le of 
Holy A11gels v. BN~der, 79 N.J.L. 34 (Sup. Ct. 1909) with Carltrel Academy v. 
Orange, 98 N.J.L. 868 (E. & A . . 1923). Our present Supreme Court has stated that 
the only test for determining the eligibility of a school for exemption under 54 :4--3.6 
is whether the school "is conducted for the purpose of making a profit." In reaching 
its determination, the court wjll consider among other !actors, the background and 
nature o( operation of the school, the amount of its income as compared with its 
cost of operation, the amount and purpose of its accumulated surplus, and the amount 
of its tuition ch~rges . Ki>nbe.-ly School v. Town of Mo111clair, 2 N.j. 28 (1948). 

Finally, in applying the rules o( the cited cases, and numerous similar tax 
exemption cases, to the facts upon which you have rcc,uested our opinion, it must 
be remembered that it is an "accepted rule that since tax exemption statutes alford 
special privileges they are to be construed most strongly against the claimant." Jersey 
City v. Ligget & Myers Tobacco Co., 14 N.J. 112, ll6 (1953). 

The principles ol the cited cases and other similar cases, may be summarized 
as follows: In determining whether or not a particular corporation is conducted lor 
a profit, the actual operation o( the corporation, and not its certificate ol incorporation 
or by-laws, must receive primary consideration. Whether or not the ta><payer op
erates at a profit in a given year is irrelevant il, in fact, it "is conducted for the 
purpose or ma.ki.ng a profit." Conversely, even if the operations of the corporation 
consistently produce a net excess of income over operating expenses, but all such 
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surplus is reinvested in the corporate activitie~ without actual or potenti~l distribu
tion for the benefit of any private shareholder or individual, the corporation is not 
conducted for pecuniary profit within the meaning of the Jaw. But if there is a dis
tribution of proftt, the particular form oi distribution is irrclcva•H; whether the 
profits of operation are distributed as intet·cst on mortgage bonus or other fi:~etl debt, 
by salaries so large that they necessarily constitute distnbution of profits, or by any 
other means, or even if profits are undistributed, but accumul<tted with the poten
tiality of distribution to shareholders or other persons inl~rcsted i11 tile corporation 
upon its dissolution, the taxpayer must be considered as conducted for ~ profit. 

Applying these principles to the facts which you hav~ presented to us, our 
opinion is that the Farmers' Cooperative Association of New ]asey, lnc. No. 3821-
2750 is subject to the New Jersey Corporation Business 'l'ax Aet Cor the years 1946 
to I 952 because it contemplates making, and has made, a net ,-etun'l or profit, part 
of which is distributed annually to patrons and memb~rs, ~nd the r~main<.ler of which 
will be distributed to members upon uisso!ution. 

Very truly yours, 

I-loN. GEOJlCe C. SK!LL!--lAN, Director 
o;visiou of Low! GoVC7'11>1UIII 

Department of Treasury 
137 East State Street 
Trenton, New Jersey 

0AVIO D. FURMAN 

A llorrtey Gclltro.l 

By: MuRRY BROCHJN 

Drputy Atto-rney C~neral 

MARCH 17, 196f 

MEMORANDUM OPINION-P-4 

DEAR DIRECTOR: 

You have asked whether a county board of chosen freeholders may contribute 
to a first aid, volunteer .ambulance or rescue squad rendering s~rvice in less than all 
o( the municipalities in the county. R.S. 40:5-2 provides that: 

"Any county or municipality may make a voluntary contribution o( not 
more than three thousand dollars ($3,000.00) annually tO any uuly i•Kor
pocated first-aid and emergency or volunteer ambulance or rescue squ•d 
association. of the county, or of any municipality therein, reodering service 
generally throughout the county, or any of tlte municipa!Ot·~s thereof." 

It has beell suggested that ~ couuty board o( chosen freeholders is (lrohibited 
from making con(ributions to a particular :;quad unless it is organized and operates 
on a county-wide basis. The argument is that the placement of the di.~junctive t(rm 

"or" conveys a direction that counties m~y only contribute to county squads and 
municipalities ue limite.d to supporting municipal squads operating within the par
ticular borders of the municipality. 

I 
l 
I 
I 
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lt is our oyinion thai such an interepretation is not correct. The emphasis must 
be placed upon the term "any" as used in the. section. In that regard, counties or 
municip"litirs may make contributions to any squad in any municipality in the county. 
This terlll clearly indicates the intention of the Legislature with respect to authori-.ing 
the discretionary payments by municipal or county authorities to rescue squans serving 
in part of or throughout the whole county. Had the Legislature intended oUterwise, 
the tcnn "respcctiv~ly'' could and should have been used. 

The re~ult conforms to the legislative policy ol supporting squads rendering 
beneficent services in the county. Soundness dictates that county autl10rities be per
mitted to contribute to locally organized squads if, in the discretion of the county, 
it is found that the sQuad renders suvices beyond particular municipal bordus. Tht 
same is true with <nunicipalities which rely on the services of either a county-oriented 
squad or squ;.<J in another municipality. A liberal policy of <>uthorizing contributions 
of thi$ typ~ encourages associations to organize and render services throughout tlte 
county and, in turn, lessens the burden of government in both the county and munici
palities. 

Such an interpret<Jtion 6nds support in practice. ln J9S8, county boards provided 
by appropri~tions contributions of $28,250, ranging from $1,25{) to $9,600 to mun•ci
pally organized rescue squads. Thl•S, payments of th.is ty(>c have been consistently 
rccogniz~d as a kgiti•na1c expense by the Division of Local Government. 

HoNORABLf. ]OHN A. K.E.Rv!CK 

Slate TuaNrc-r 
State House 
Trenton, New jersey 

Very truly yours, 

D-'>.VID D. FURMAN 

A 1/oYIIey Grmeral 

DAV{l) M. SATZ, J~. 
Depury Allorney Ge11ual 

MAJ\CH 30, 1960 

MEMORANDUM OPlNION-P-5 

DEAR MR. KEHvlCK: 

You hav~ requeste.d our optnlon as to the proper interpretation of N.J .S.A. 
4J .ISA-12 with regard to the cost formula to be applied in the purchase of service 
credit covering the period of time that an employee has been on loan to the Federal 
Government. This section reads as follows: 

"Any State employee who was a member. of the former 'State Em

ployees' Retirement System' and whose services we~e or have been made 
available by this St.att to the Federal Government m;1y, i/ a11d when he or 
she ha-s relur .. rd or shall rtlum lo urvire wilh lhes Stale, or i! he or she 

has re\ired or been retired under the said sys:cm, contribute to the annuity 
~vings lund provided for in section 2S of this act, such sum or >ums, 
either in I payment or in iost~llments, as determined by the board of trustees 
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to bt suffici~11t to covtr the anlOUIH whid\ wnuld have betn contritluted by 
such indivi<1ult had he or she remained n mfmber ol sai<.l system, togctha 
with such interest thcreo11 as shall be determined to be just by the lloard o l 
l•·u~tees; any ooard, bo<ly o r commission of this State which has, had, or 
s hall h~vc, moneys contributed by the Federal Governmc.nt for th~t ~urpose 

sh:i\1 j)ay into s uch system wen ~mounr or amounlS as wanld hlve been 
eontr,but<a by 1t 011 account of sai{l services had not such ser vi ces been made 
~voilable to rhe Federal Govemment, logerhe.r with suc h interest as shall 
be determined to be just by the board of trustees. 'fhe board oJ trustee$ is 
her~by authori<eu and required to receive s~id conlributions, both for 3nnuity 
and pension pt•rposes, it being the i11ttntion hereby to restore, ii and where 
p_.ss,ble, all rtl<remenl rights of such m~rnbers l~pse<l or lost \llhde rcmleri11g 
services to the FederJI Gove rn1nen1 if\ a11d during the emergency of World 
War 11." (EITlph~sis ~deled.) 

Thus it can be se~n !hal N .J .S.A. 43 :\SA-12 s:r{>ra provides lor the purchase o£ 
service credit wt,dt could not be purchased otherw•se, by cerra 'n en•ployees. based 
on a specil\c cost IOrllw la . Howeve r, this formula wonld apply to :rn eonployee who 
qualifies by m~krng application a11d payn~Cu! pronrptly upon his return 10 sta te service. 

N J.S A. 4.} : lSA-12 requires that a state employee wh<l <lesir~s to ol:ltaiu pensjon 
cr~<Jit in the .Public Employees' Retirement System lor service rendered 10 the Federal 
Government must do so "• * * when he or she has returned or shall retunt ro service 
with this St~tc." This l~ngu~gc clearly contemplates the purchase o( such credit at 
the time ~n employ« returns or within a reaso nable period thereafter. (f an employee 
has not applied or does not apply lor the purch~se of thi~ credit w•thin Q rtasonable 
time after his rthorn, he ca(lnoc qvali(y lor any of the benefits of this act. Ir necessarily 
1ollows that only an employe~ who has been on loan to the federal Government, 
and who app\ie• within 2 reasonable tim~ after his return to .~tate service lor the 
purchase o( pen~ion cred it lor th~ time of his feueral service, wovld be entilled lo 
purr.hHt this crcdil ~~~cost h~~ed on th~ forn>ula set forth in N .] .S.A. 43 : lSA-J2. 

Very truly yours, 

DA\110 D. FORMAl'( 

Attor>~ty Ctne-rol 

By: JuNE SntvE:C.t<l 
Dt/>illy Attorroty GcmtTol 

MP.. THOMAS 0 . AMELIA 

Slalt Ruords Commill~e 
S ta le House Annex 
Trentoll, New Jersey 

MEMORANDUM OPlNION-P-6 

PEAR MR. AM(Llll . 

APRil. 7, f960 

You have rcq~csted our opinion whether or not the New Jersey Turnpike A~ · 
thority is subject to the provisions o! tne "DestrtiCiion of Publ•c Records Law," 
RS. 47 :3-l 5 et StQ. ~s revised by L J9S3, c. 410. 

i 
i 
i· 
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T he key scctio,, of the law is sect ion 3 thereo( which reads as follows : 

"No venon shall destroy, sell or o ther wise dispose of 3ny public record, 
3rchives or printed public documents which are under his control or in his 
care O< custody, whether or not they are in current use, without first havine
auvised the Bure:~u of Archives and Hi~tory in the Department or Education 
o l their Mture, a11d obtained the wriuen consent of th.lt buce~u; wh1ch con
sent tn~y be given by said bureau only if the SanJe is in confOr<\13ncc with 
regvl~tions governing the granting thereof which shall be made anti promul
gated by the St ate Records Committee cst:~IJlished hy section si>< or this act." 

81 

The scooe of the q~oted section and hence of the succeeding sections ol the Law, 
which merely am(ll1fy it, is determined by the definition of "public reco;ds'' contained 
in section 2. 'fhe latt~.- section delints "rn>blic records" to include r~cords received 
by "any ' • • 0111horily of t!rt Slote or of any political subdivision thereof • • "' in 
connection with the transae~ion of public business • • • ." (Emphasis added .) 

When used togctheo· .,...;th other words det•oting state agencoes or instrumeMalities, 
the word "authority" refe rs to a semi-public corporation sudo as rhe . New Jersey 
Turnpike Authl)rity (N.J .S A 27 :2~3) crea«d by t he Sla te to act as an instru
mentality thereof to carry out a public purpose 

While the New f cr~~y T urnpikc Autharity is ;>.n in<lel)tndent entity for lOm~ 
purposes, N.J. Tw·nptkt A~<l!wrily v. PllrSI>><.S, J N.J . 235 ( 1949), neverthtless it 
i~ a public authority for the (lurposes of the Public Recor<.ls Law. 

HONOJlhSlE ]O:Hl-1 A. KERVtCK 

Slote T rtiJS'IYN' 

State House 
Trenton 25, New Jersey 

Very l<uly yours, 

DAvJD D. FuRMAN 

AIIMnty Ct:ntrol 

By: MVRRY BROCH<N 

Depuly Allorney Ccnual 

APRIL 18, 19CiQ 

MEMORANDUM OPJN!ON-P-7 

DEAl\ MR. K.i;RVlCK : 

You have reqt,cstcd our advice concerning an applic~tion lor accidental death 
benefits hl((j with the Boord a( Trustees of the Police ~od Firemen's Retirement 
System N.J .S .A . 43 : 16A-l et seq. An accidental death pension has b(en previously 
granted the widow o( a memtxr but wa~ revol<w in accordance with .N.J.S.A. 
43 : 16A-t0( 2)(b) vvon the widow's rcn:arriage. Now a survivin& ch,ld of the de
ce~ser.l member s~e~t cominued pension bcneflls, presumably in accordonce with a 
later cl:>.use of that same settion which reads: 

'"Jj there be surh children and no widow, or ii the widow dits. the pen
sion which the widow would have rtce1ved had she survived shaH be ~laid 

·t0 those children who h~ve not reached eighteen years o f age • • ""." 
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N.].S.A. 43 :16A-10 provides for accidental death benefits which consist of ''the 
member's aggregate contributions" payable to a designated beneficiary and a $1,500 
a year annuity payable to the member's widow until death or remarriage, and if 
there be children, such widow receives the annuity "for the use of herseH ~nd ~uch 
children." Thereafter follows the statutory language under which this surviving 
child makes application for an annuity. 

The question to b~ determined is whether the Legislature merely intended to 
extend benefits under this Jaw to children of a deceased member u•llil their mother's 
remarriage or whether it intended to provide such benefits absolutely to surviving 
children during the period of their statutory dependency. 

The law expressly authorizes payments to children of a member if they survive 
and are not yet eigl1teen years of age: "[i]f there be • • *no widow." In New Jersey 
and elsewhere it has been held that the "iamiliar, well fixed and certain" meanin!( of 
widow, both "popularly and legally," is a woman who has lost her husband through 
death and remai11s """wrried. Montclair Tr!tsl Co. v. Re)•>lolds, 141 N.J. Eq. 276, 
279 (Chan. 1948); Crochffon. v. Flemi>~g, 74 N.J. Eq. 567, 568 (Chan. 1908); 45 
l¥ords and Phrases, Widows; Cf. Ha>~-SOII v. Brow11 an<i Stewa,·t Co., 90 N.J.L. 445, 
447 (Sup. Ct. 1917). Since a child under the age of 18 does exist and there i~ no 
longer any widow, by reason of her remarriage, the Board should allow payments 
to the child in accordance with the legislative mandate to pay benefits during the 
period of statutory dependency. N.J.S.A. 4.3 :16A-10(b) (2). 

A review of the legislative history of the provision in question supports 1his 
result. In 1897 the Legislature allowed municipalities to extend accidental death 
benefits to a fireman's widow "during her widowhood" or to dependent parents of 
such tirernan; however, if neither widow nor parents survived but there were children, 
the law provided: "Such pension shall be applied under the direction of the mayor 
of such city to the support of such child or children until they have attained the nge 
of sixteen ( 16) years." L. 1897, c. 148, sec. 2, p. 284. ln 1902 beneficiaries of police
men were granted accidental death benefils. The law similarly providetl that the 
annuity continue "so long as she remains unmarried and at her death, \lnmarried," 
to go to minor children under the age of fourteen. L. 1902, c. 165; R.S. 40.174-55. 
However, accidental death benefits were later provided for beneficiaries oi county 
policemen to be p:~id to "the widow or children * • .+ so long as such widow remains 
unmarried or so long as such children or any of them remain under the age of 16 
years." L. 1914, c. 36, sec. 4. While the Legislature has consistently excluded p:ly· 
ments to widows upon remarriage, va6ous other police and fireman pension laws 
reveal divergent provisions concerning benefits to surviving children after such event. 
C/. N.].S.A. 43:10-25; N.].S.A. 43:!0-38; N.].S.A. 43:12-18 (now .-epe.aled); 
N.J.S.A. 43:12-28.1; N.].S.A. 43:13-22.21 to 22.28. 

In 1920 the predecessor o( the existing Police and firemen's Pension laws was 
enacted. Section 3, relating to pensions lor dependents of a member who lo~t his life 
while on duty, included the following provision: 

"If any widow entitled to a pension as aforesaid remarries, then such 
pension shall cease and shall not be paid to such widow or her children." 
L. 1920, c. 160. 

This proscriptive clause concerning death benefits remains in 1 he law governing the 
various police and firemen's pension funds which were consolidated by L. 1944, c. 253. 
N.J.S.A. 43 :!6-4_ However in the same law annuities are provided for widows, de-

.I 
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pendent parents, and surviving children of a rdir·ed. member without expressly termi
nating payments to children of a remarried widow. N.J.S.A. 43 :!6-3. Recently the 
Law Division of the Superior Court held that a minor child was entitled to receive 
benefits under this section even though her widowed mother had remarried. Clancy 
v. Consolidated Police a>Ui Fircme»'s PciiSiO" Commission, Docket No. L-9324-56, 
decided March 24, 1958 (not officially reported). 

On May 23, 1944, the same date the Legislature reenacted the express prohibition 
against such payments qnoted above, N.}.S.A. 43:16-4, L. 1944, c. 253, it also 
enacted the law establishing the new police and firemen's retirement system, L. 1944, 
c. 255, N.}.S.A. 43 :16A-l et ~eq., at the same time continuing the consolidated system 
as lo certain police and firemen. N._!.S.A. 4.3 :16-l. The new law contained the sec
tion relating to accidental death benefits in question, in language almost identical to 
N.J.S.A. 43:16-3 as interpreted by the Clancy case. N.J.S.A. 4.3:16A-10. In view 
of this different legislative expression on the very same subject matter, and Jhe sub
sequent holding in the Clancy case, there is an intent to provide continued payments 
to dependent children after the widow's remarriage would be authorized. C/. Key 
A gene)• v. Continental Cas. Co., 31 N.J. 98, 105 ( 1959). 

In recent years the Legislature has adopted this liberal view, without ambiquity 
in other pension laws. Jn the revisions of the Teachers' Pension and Annuity Fund 
Law, L. 1955, c. 37, and the Public Employees' Retirement Sy>tem law, L. 1954, 
c. 84, §§ 46 and 49, respectively, N.}.S.A. 18:13-112.48, N.].S.A. 4.3 :15A-49, the 
Boards of Trustees are directed to pay an annuity upon an accidenul death of a 
member: 

"• • • if [there hej no widow, or in case the widow dies or remarries before 
the youngest child of such deceased member attains age 18, or if the member 
was a married female employee, then to the child or children of such mem
ber under age 18, divided in such manner as the board in its discretion shall 
determine to continue until the youngest surviving child dies or attains age 
18." 

The pension laws concerning accidental death benefits are remedia), and accord
ingly have been construed in light of analogous principles go,emir.g the 'Workmen's 
Compensation Act. Roth v. Board of Trust~:es, de., 49 N.J. Super. 309, 319 ( App. 
Div. 1958). It is clear that a dependent child does not lose sud< compensation by the 
widow's subsequent remarriage. N.J.S.A. 34 :15-lJ(g). 

In accordance with the liberal purpose o( the pension laws, S(l/2 v. Stale Howe 
Commission, 18 N.J. !06, 111 (1955); Roth v. Bd. of Trnstees, etc, s~tpra, providing 
accidental death benefits to beneficiaries of a policeman or fireman, the subject child 
qualities for benefits despite the widow's remarriage. We therefore advise you that 
the present aoplication for dependency payment$ should be allowed. 

Very truly yours, 

D.WIO D. FURMAN 

Attorney Ger.eral 

By: LH: A. HOLLEY 

Deputy Attorney General 
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APRIL 18, 1960 
HoNORABLE KENNETH H. CREVELING 

Director, Division of Planning 
ami Developmml 

520 East State Street 
Trenton, New Jersey 

MEMORANDUM OPINION-P-8 

DEAR DIRECTOR : 

You have asked whether a riparian grant may be made to an applicant who has 
given six months' notice of his application to the owner of the upland abutting the 
area in the proposed grant where the owner thereafter conveys· his interest in the 
uplands. It is our opinion that a conveyance by the upland owner whether before or 
after the expiration of the six months' period does not preclude the execution of the 
grant. 

R.S. 12 :3-23 provides as follows: 

''The board, with the approval of the governor, may lease or grant the 
lands of the stale below mean high-water mark and immediately adjoining 
the shore, to any applicant or applicants therefor other than the riparian 
or shore-owner or owners, provided the riparian or shore-owner or owners 
shall have received six months' previous notice of the intention to take said 
lease or grant such notice given by the applicant or applicants therefor, and 
the riparian or shore-owner or owners shall have failed or neglected within 
said period of six months to apply for and complete such lease or grant; 
the notice herein required shall be in writing and shall describe the lands 
for which such lease or grant is desired, and it shall be served upon the 
riparian or shore-owner or owners personally; and in the case of a minor 
it shall be served upon the guardian; in case of a corporation upon any offi
cer performing the duties of president, secretary, treasurer or director, and 
in the case of a nonresident owner the notice may be by publication for four 
weeks successively at least once a week in a newspaper or newspapers pub
lished in the county or counties wherein the lands are situate, and in case of 
such publication, a copy of such notice shall be mailed to such nonresident 
owner (or in case such nonresident owner be a corporation, then to the 
president of such corporation, directed to him at his post-office address, if 
the same can be ascertained, with the postage prepaid) ; but nothing con
tained in sections 12:3-21 to 12 :3-25 of this title shall be construed as re
pealing, altering, abridging, or in any manner limiting the provisions and 
power conferred upon the riparian commissioners and governor by section,s 
12 :3-19 and 12 :3-20 of this title." 

See also R.S. 12 :3-7 (dealing with th.e Hudson River, New York Bay and Kill Von 
Kull). The reference in R.S. 12 :.3-23 to a "board" is to the former Board of Com
merce and Navigation whose powers under the section have been transferred to the 
Planning and Development Council in the Department of Conservation and Economic 
Development. N.J.S.A. 13 :lB-13. 

Though literal application of R.S. 12 :3-23 might indicate that a conveyance by 
the upland owner after receipt of notice defeats the grant, such a construction must 
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be rejected. By Laws of 1894, c. 71 and Laws of 1903, c. 1, § 168, codified as R.S. 
18:10-5, all of the lands of the State then or formerly flowed by tidewater were 
appropriated for the support of free public schools. R.S. 12 :3-23 and R.S. 18 :10-5 
are in pari materia. Cf. Palmer v. Kingsley, 27 N.J. 425 (1958). 

A holding that a conveyance of realty by an upland owner defeats a grant to 
the person serving notice would tend to limit the appropriate state officers from 
aggrandizing the school fimd and is therefore to be avoided. In the event that an 
upland owner made a conveyance prior to its issuance the grant would be invalid. 
Moreover, this construction would permit successive upland owners to prevent the 
issuance of a riparian grant by making repeated conveyances within each six month 
period. Such a result is not the kind of power afforded by the statute. The pro
tection given by R.S. 12 :3-23 to upland owners is to apply for a riparian grant on 
their own behalf within the time specified. 

While there is no provision for recording the service of a notice on an abutting 
upland owner, his prospective grantee may protect . himself by securing appropriate 
warranties in the contract for sale and the deed. We therefore hold that proper notice 
on an abutting upland owner is effective against his grantees or devisees. 

Very truly yours, 

HoN. JoHN W. TRAMBURG, Commissioner 
Department of Institutions and Agencies 
135 West Hanover Street 
Trenton, New Jersey 

DAVID D. FURMAN 

Atlorne}• General 

By: MORTON I. GREENBERG 

Dep1tty Attorney General 

APRIL 26, 1960 

MEMORANDUM OPINION-P-9 

DEAR CoMMISSIONER TRAMBURG: 

You have raised the following questions on behalf of the State Parole Board: 

1. What constitutes a "crime" within the meaning of N.J.S.A. 30:4-123.24? 

2. Are disorderly person offenses and quasi-criminal offenses without 
N.JS.A. 30:4-123.24? 

3. Where a prisoner has been paroled to another state and the offense 
occurs in that state, does the law of New J e:rsey or that of the other 

state determine what constitutes a "crime" within N.J.S.A. 30 :4-123.24? 
N.J.S.A. 30:4-123.24 provides that: 

"A prisoner, whose parole has been revoked because of a violation of a con
dition of parole or commission of an offense which subsequently results in 
conviction of a crime committed while on parole, even though such con
viction be subsequent to the date of revocation of parole, shall be required, 
unless sooner reparoled by the board, to serve the balance of time due on 
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his sentence to be computed J rom the !late of hi~ orltinal release on parole. 
lf parole is revoked lor reasons other than subsequent conviction for crime 
while on parole then the parolee, unless sooner reparoled by the board, shall 
be required to serve the balance of time due on his sentence to be computed 
as of the date that he was declared delinqu~nt on parole." 

The importance of determining what comtitutcs a "crime" in contemplation of 
the aforesaid section is evident l>ecause revoc~tion of parole !or conviclion of crime 
comrnittcd while on parole obliges the p~rolcc 10 sulfa certain sanctions, namely, 
service o( additional time in confinement. 

The answers to questions l au<! 2 are found iot S(ruff<u> v. Lrono>O, 19 N.J. 606 
(1955), where our Supreme Court d<al! "'itn thos Q.Me gent(al subject ntatter and 
at page 61 I the court said : 

"There is consideuble confusio n in our law, both statutory and de~isional, 
as to th~ natur~ of the variou~ kin<ls o( publo( wrongs which fall sho(! o( 
constituting crimes and as 10 the ~n~tions by whicn the law seeks to prevent 
them, on the one hand, aooll <: rim(s on the othc< . Crimes are readily dis
tinguished from all other publi< offenses by the f~ct that indictment by :l 

grand jury is a <:onstitutional prerequ1site 10 proce<<ling< to punish the de
f~nda'nts t herefor, Const. 1947, Art. l, par . 8. as IS triJ.l by jury, idem. Art. l. 
par. 9, unless waived by th~ defendant. but tht classes of offenses against the 
public other than crimes differ nnrkedly l<nm each other. Thus disorderly 
conduct, N .].S. 2A :169-1 to 21\ :170--96. " dass of offenses which has g rown 
extensively over the years. Stotc v. Moiir. 13 N .J. 235 (1953) ( especially 
I£, pp. 251-260) has always been deemed QU3Si·criouio\al in nature but not 
s trictly ( riminal, ;,nd is puui>h•olc summ~rily without indictment or trial 
by jury l>y line~ or imprisonmellt. or both. These offenses fi nd their ori~in 
in statutes as above set forth, or in ordinances adopted pursuant to s tatute, 
P(lu/ v . Gloucrslff, 50 N .) .L. 585 (E. & A. 1888) ; S htrmon v. Potu.rort, 
82 N.J .L. 345 (S up. Ct. }1)1 2) ; Frtd v. Moyr>r o"d Council. Old T(O.pptm 
80'YflOU)It, 10 N.J. SIS, .Sll) (!952) ; 6 McQuillan, Municipal Cor pont ions 
(Jrd ed.) , ch~1>s . 23, 24." 

Thus, it will appcu tha t a "crime,";;~ the ter m is used io) cr imin•l jur isprudertc.t. 
in New Jersey and within the provisions of N.J.S.Il. 30 :4-123.24, is an indictable 
offense and where the uef~nclant i~ entitled to a t riJl by j ury unless samo': is waived. 
Also, by the Silme authority, "disor<Jerly comluct"' h~s always been darned QUASi
criminal and persons guilty ol this offen~e ;lrt not deemed {PJiHy of "crime" ~$ this 
word is used in N.l.S.A. 30:4-123.24. 

Concerning your inquiry a s to whether the "crin,e" conumplatecl by N.!.S.A. 
J() :4-123.24 relates to a "crime" committed by the parolee on this state, or in some 
other s tate, there is no judicial determination of this precise question by our cout·t s. 
However, some light is shed on the g-cnnal probleo> by In rt Smith, 8 N.J. S r•fltr. 
573 (Essex Co. Ct. 1950) where J udgc Hartshorrte was called upon to determine 
whether an indi,·idual convicted of larceny in ·the Stale of Ohio would be depr ived 
of the r ight of suffrage in New .Tcrsey under :hat ptovision of onr Con.rtit1<tion, 
(A ,.t . II, par. 7). which provides that ' 'The Legislature may pass laws to depri~re 

persons of the 1ight of suffragf who shall be convicted of such crimes as it may 
des ignate." 
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This constitutional provision, somew.hat lil<~ N.J.S.A. 30:4-123.24, thd not specify 
that the crimes shall be commitled and conviction had in N ew Jersey. Nor does 
the implementing statute. R.S . 19 :4-1, so provide. Judge Hartshorne reached the 
decision that the phrase "convicted of crime·• in similar st.atutE:~ cortSistently bas 
been held in New Jersey to cover "convictions of crime in any jurisdiction, federal 
or state, domestic or foreign .'' Reference was made to br ,.e Mori,.o, Z3 N.J . Misc. 
159 (Co. Ct. 1945) whe1ein the court reviewetl a long line o£ decis ions which SUfl?Ort 
the conclusion reached in both Morine, .rr<pro, and Stnith, supra. 

ln StOlt v. HeuJou. 66 N.J. 601 (E. & A . !901) dealing with the disqu<~liiication 
o( a witness because of a conviction of crime, the court said (p. 605) : 

"It is the conviction of crime which is to affect credibili ty. The wo<d 'crime' 
being used without <\ualification, must b( held to be used in its general sense 
to include any cr ime. It is not a word ol double m(aning." 

In State v. Rm~oolo, 89 N.J.L . 565 (E. & A. 1916). t he ddenda11t in a criminal 
trial, on his cross-exnmin~t ion, w;~s aske<J if he had b~en convitt(d of the crime of 
burglary in one of the cr iminal (Ourts o! Pennsylnnia. The S tate w3s permitted 
to produce the record o( his conviction from the 1i ~t~r jurisdiction and "offer~d it 
in evidcn~e for the purpose of impeaching tlle defendant'~ credit as a witness." Set 
also Slate v. Mllttlski, 116 N.JL. 54J ( E. & A. 19J6) . 

It is our opinion that the foregoing judicial decisions, which deprive a citi>ell 
o ( the r ight of suffrage in New Jersey and affc~t his credibility as a witness here 
for crimes committ(d e lsewhere. lpply with equal force to the interpretation to be 
pl~ced upon the word "crime•· H utiliw:! in N.J.S.A . 30 :~123.24. Thus, if a pi\rolee 
is convi~ted of m offense in another jurisdiction and i( such offense would consti
tute a "cr ime" if con•iction were had in our state courts, then such parolee must 
su ffer the sanction' imposed by N./.S II. 30 :4-123.24 . However, if the offense were 
merely "disordeTIY person" in New Jersey (e.g., simple assault and battery as de· 
fined in Statr v. Mllie-r . n<f>ro) aml \he same· offense were a "crimt" in a sister 
)urisdiclion, then tht sancl ions of N .I.S.A . 30 :4-l 23.24 should not apply lollowing 
convktion of ~uch offense Dut~idc New _lersey. T his is so becaust of qualifying 
Jang11age in the opi nion in S •nith. swPTa, where lhe court said (p. S74) re!enint to 
I>< rt M ~,·nc, swpro : 

"it was there b.eld th2t orte could not vote in New Jersey . wbo was convicted 
in the United States District Court lor the District of New Jersey of a 
cri me which, if ;,. tlu stat~ co11rts, would d isenfranchise him." (Emphasis 
supplied .) 

It is evident that the conviction of "crime" occurring els~where must co,·er an 
offense which, if conviction were in our state courts, wou(d constitute a "crime" in 
contemplation of Saw-ron v. LLniiOII, =P·rQ. 

Very truly yours, 

DAVlD D. FURMAN 

Attomey Gtnual 

By : EuGENE T. U RMNJJ\l< 

Depuly Allorney GtHert>l 
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HON. J(:mN A. KERVJCK 

State Trrasurer 
State House 
Trenton, New Jersey 

OPINIONS 

APRIL 27, 1960 

MEMORANDUM OP1NION-P-W 

DEAR Mll. K ERY!CK : 

You have asked us to advise you whether a corporate taxpayer is required to 
include in his entire net income for the purf)Ose of New Jersey Corporation Business 
Tax Act (N.J.S.A. 54 :lOA-I et seq.), the gain resulting frorn a sale or exchange 
of its assets pursuant to a plan of complete liquidation under Section 337 of the 
Internal Revenue Code where no gain or loss is recognized for Federal tax purposes. 

You previously requested our opinion whether the gain realized by corporations 
subject to the New Jersey Corporation Business Tax Act is taxable to such cor
porations in either of the following two situations; i.e., first, where a parent corpo
ration Jiquidate.s its wholly owned subsidiary and receives the latter's net ~ssets having 
a present fair market value in excess of the tax basis of the parent's investment in 
the subsicti·ary, and pursuant to Internal Revenue Code of 1954, § 332, no gain is 
recognized for Federal income tax purposes; and secondly, where one corporation 
conveys all of its net assets to a second corporation, or to tile latter's subsidiary, 
solely in consideration for the capital stock of the transferee which has a fair market 
value in. excess of the tax basis of the transferor's net assets, and pursuant to Internal 
Revenue Code of 1954, § 368(a) (I) (c). no gain is recognized for Federal income 
tax purposes. In Attorney General's Forma( Opinion 1960---No. 2, we advised you 
that such transactions do not give rise to "entire net income" within the meaning 
of the New Jersey Corporate Business Tax Act if they fall within the nonrecognition 
provisions· of the Internal Revenue Code. 

The reasoning of that opinion is appl,cable to your present query. Our con
clusion is therefore the same, i.e., that a gain resulting from a sale or exchange of 
assets pursuant to a plan of complete liquidation under Section 337 of the Internal 
Revenue Code where no gain or loss is recognized for Inter11al Revenue tax pur
poses does not give rise to "entire net income" within the meaning of the New 
Jersey statute. 

Very truly yours, 

D.wro D. FuRMAN 

Attorne}' Gm~rol 

By: MuRRY BRaCH IN 

Dep~tty Attorney GetteYDI 
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APRIL 28, 1960 
HoNORADl£ JoHN A. KERVlCK: 

State Tnas11rcr 
State House 
Trenton, New Jersey 

DEAR MR. KERV!CK: 

MEMORANDUM OPJNION-P-11 

You have requested our opinion as to the effect, if any, of Chapter 60 of the 
Laws of 1950 (N.].S.A. 52:lS-20.1 and 20.2) on checks drawn 011 the State Disa
bility Benefits Fund established pursuant to the provisions of Chapter 110 of the 
Laws of 1948 ( N.J .S.A. 43 :21-46), and you have directed onr atte111ion to our 
Memora11dum Opinion of January 13, 1955, wherein we advised that said Chapter 60, 
Laws of 1950 did not apply to checks drawn on the Unemployment Compensation 
Fund or the Unemployment Compensation Administration Fund. 

Chapter 60 of the Laws of 1950 provides as follows: 

"The State Treasurer is hereby authorized and directed to cancel of 
record, and to refuse to honor, all checks i~sued by the State Treasurer 
which have not been presented for payment within six years from the date 
they were issued. 

"All State funds held on deposit for the payment of such checks shall, 
upon cancellation of the record of the checks by the State Treasurer, be 
credited to the Stale treasury (or general purposes." 

We have examined the legislative history of Chapter 60, Laws of 1950 and we 
are satisfied that this statute was not enacted in the exercise of the State's sovereign 
power to escheat unclaimed personal property but was primarily intended to eliminate 
the necessity of maintaining current bookkeeping records of checks which have no! 
heen presented for payment within six years from the date of issuance. The spon
sor's statement accompanying the introdLtctory copy of Senate Bill No. 235 ( 1950 
Session) read as follows: 

"The object of this bill is to relieve the state of the expense of carrying 
over from year to year a record of old outstanding checks. Jf these 'stale' 
checks are presented and their validity is duly verified, payment thereof may 
be made by direction of the appropriations committee of the legislature." 

This statement, which may be consulted as an extrinsic aid in the interpretation of 
the statute, Deoney v. Linen Thread Co., 19 N.J. 578 (1955), indicates a legislative 
intent to avoid the expense of carrying year to year records of outstanding checks 
and gives absolutely no indication that it was intended to exercise the sovereign 
power to escheat unclaimed personal property. 

In our Memorandum Opinion of January 13, 1955, ahove referred to, we indicated 
our conclusion that, because of the expressed provisions in our statute setting up the 
Unemployment Compensation Fund and the Unemployment Compensation Administra
tion Fund which limits the use of such Funds to the purposes of the Unemployment 
Co.mpens~tion Act, Chapter 60 of the Laws of 1950, was not intended to, nor could it, 
authori1.e the "esche.at" of any of these funds to the Stolte Treasury for general 
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purposes. An examination of Chapter 110 of the Laws of 1948, (N.].S.A. 43:21-25 ct 
seq.), It ads us to a I ike conclusion. 

N.].S.A. 43:21-46 which established the State Disability Benefits Fund expressly 
provided: 

"~"'*The fund shall be held in trust for the p~ymcnt of disability bmefits 
pursuant to this act, for the payment ol benefits pursuant to subsection (f) 
of section 43:21-4 of the Revised Statutes, and for the payment of any author
ized refunds of co•ltributions. • • •" 

In view of this expressed provision limiting the use ol the l'und, it is clear that 
the general provisions of Chapter 60 of the Laws of 1950 cannot he held applicable to 
said Fund to effect a transfer of moneys in the Fund to the General Trtasury. 

It is a settled principle of law that where there is a seeming conAict between a 
general statute and a specific statute covering a subject in a more detailed and definite 
way, the latter shall prevail over the former and will be considered an exc~ption to the 
general statute. Goff v. H1<nl, 6 N.J. 600 (1951); State of New /rney v. Hotel Bar 
Food.J, 18 N.J. liS (J955). 

This Fund was started ( N.J.S.A. 43 :21-47) by a withdrawal of $50,000,000 
Jrom the accumulated workers contributions in the Unemployment Compensation 
Fund, deposited in and credited to the account of the State of New Jersey in the Un
employment Trust Fund of the United States of America, established and maintained 
pursuant to Sec. 904 of the Social Security Act as amended, (42 U.S.C. § 1104), and 
has since been maintained by contributions of workers and employers as provided in 
N.].S.A. 43:21-7 (d) and (e). This indicates that the moneys in this Fu11d are not 
"State funds" within the meaning of Chapter 60, Laws of 1948. 

It is, therefore, our opinion and you are so advised tl1at Chapter 60 of the Laws 
of 1950 does not apply to checks drawn on the State Disability Benefits Fund and 
the moneys held on deposit for the payment of such checks are not transferable to 
the State Treasury lor general purposes under Chapter 60 of the Laws of 1950. 

Very truly yours, 

DAvro D. fuRMAN 

A llomey Ge,.ernl 

By: CHARLES J. KU!OE 

Deputy Attorney Crntrol 

HoN. EDWARD ]. PATTEN 

Surtlnr)• of Stale 
State House 
Trenton, New Jersey 

MEMORANDUM OPlNlON-P-12 

DEAR S£CR£fAR'{ PAIT£N: 

May 26, 1960. 

You have asked whether domestic corporations engaged in the banking, insurance, 
loan or other financial business are required to file annual reports with the Secretary 
of State pursuant to N .J .S.A. 14 :~2. 

ATTO&NEY GENERAL 

N.J.S.A. 14 :~2 provides: 

"Every domestic ~nd every !ore.ign corporation doing business in this 
state shall file in the office of the Secretary ol State, within thirty days after 
the first election of directors and officers, and annually thereafter, within 
thirty days after the time appointed for holding the <>nnnal election or 
directors, a report authenticated by the signatures of the president and one 
other officer, or by any two directors, staling: ... " 
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Subsection "g" of that statute states, "no part of this section shall apply to corporations 
under the supervision of the department o! banking and insurance." The legal question 
presented by your request lor an opinion is, therefore, whether don•estic corporations 
engaged in the banking, insurance, loan or other financial business are "under the 
supervision of the department of banking and insurance" within the meaning of 
N,J.S.A. 14 :~2g. 

The statutory provision requiring corporations to file annual statements in the 
office of the Secretary of State was origil1311y enacted as L. 1896, c. ISS, p. 291, § 43. It 
expressly excluded from its filing requirements "any corporation which is required to 
file a similar statement in the office of the commission~r of banking and insurance." 
That statute was amended by L. 1900, c. 124, p. 313, § 43. The latter statute excluded 
from its requirements such "corporations as are now by law under the supervision of 
the department of banking and insurance." The exclusionary provision which appears 
in the present form of the statute is substantially similar. L. 1953, c. [4, p. 107, § 2. 
The change in the statutory exclusion from its original form to the !orm which appears 
in the present la.w emphasizes that all corporations which are "under the supervision 
of the department of banking and insurance," regardless of whether or not they are 
required "to file a similar statement" with that dcpartment, are ~"empl from the 
obligation of filing an annual statement with the Secretary of Stale pursuant to 
N.J.S.A. 14:6-2. 

The Department of Banking and Insurance is expressly "charged with the execu· 
lion ol all laws relative to insurance, banking, savings, trusts, guaranty, sale deposit, 
indemnity, mortgage, investment and loan corporations." including "building and loan 
corporations or associations." N.].S.A. 17:1-1. This genet at charge is implemented by 
numerous specif,c statutes, including those requiring that corporations which are 
subject to the supervision of the Department of Banking and Insurance file annual 
statements with the Commissioner of Banking and Insurance or otherwise supply him 
with information similar to that required by N]S.i\. 14 :6-2. Such information is 
required !rom banks (N.].S.A. 17:9A-2S2 to 256; 17 :9A-32J to 325), small loan 
companies (N.J.S.A. 17:10-12), provident loan associations (N.J.S./\. 17:11-8), 
savings and loan associations (N.).S.A. 17:12A-8S; 17:12A-ll0), credit unions 
(N.j.S.A. 17 :13-49), check cashing companies (N.].S.A. 17 :ISA-25), investment 
companies ( N.J.S.A. 17: 16A-13), insurance companies (N.J.S.A. 17 :23-1; 17 :35-8; 
17 :35-19), mutual benefit associations (N.J .S.A. 17 :45-12), hospital service corpora
tions (N.].S.A. 17:48-11), medical service corporations (N.].S.A. 17:48A-IS) and 
business development corporations ( N .) .S.A. 17 :52-22). S~!e deposit companieg are 
also subject to the supervision of the Department of Banking and Insurance (N.J.S.A. 
17:1-1; 17:14-1 et seq.), but there is no express requirement that they file annual 
reports. 

You are, therefore, advised that all corporations. domestic or foreign, of the 
specific types enumerated above, or of similar types, which ue engaged in the banking, 
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insurance, loan or other fmancial business ~nd which, pursuant to :;pecitic. st~tute, are 
under the active supervision ol the Oepanment of Saukine ~nd Insurance, ~r< <-'<empt 
(rom tbe- requirements of N.].S .A . 14 :0-2. All other domestic corf)Orations and all 
other loreign corporations doing busiMss in this State must file annual reports with 
the Secretary of Stare punuant to N.J .S.A. 14 :0-2. 

Very truly yours, 
D.w>o D. F'unMAN 

Attorney Genua/ 

13-y : MuRJw :SnoonN 
D~p,!y Attom~y Gtnunl 

liONORII;!ILE )OHN A. KEAVlCK 

SuJtr Tra,St<rer of Nnt~ Jersty 
State liouse 
trenton 25, New Jersey 

MEMORANDUM OPINJON-P-l3 

DEAR MR. KERVICK : 

June 9, (960. 

The Board of Trustees of the Public Employees' Retirement System has i•>quired 
as to their authority to enroll certain local employees in the Retire.nent System. 

Alter a request by certain employees of the school board, on September 25, 1958, 
at a special meeting of the Township Committee of Brick, the following question was 
ordered to be placed upon the ballots in t.he 1958 general election : 

"Shall the Public Employees' Retirement System (R.S. 43 : I SA-l to 86) 
be adopted and put into effect in the township of Brick as to the employees 
of the Board of Education of the Township ol Brick who :lre nor members of 
or eligible to join the Teachers' Pension and Annuity Fund'" 

this referendum received an affirmative vote. 

You ask whether the above QUestion may be treated as a vote upon the adoption of 
the Rc1>rement System lor all municipal employees in Brick Town.ship. Obviously, by 
>IS express language, the referendum appeared to deal solely with "•m(>loyees ol the 
Board ol Education" and not cmploy~s of the Township. To give th~ relerenducn 
a broader effect, by including all municipal employees . through a process o[ implic.ation, 
would v•olate the provisions of N.J.S.A. 19 :3-6, would tend to mislead the voters and 
would the(e(ore become legally ineffectual . Ser also: Bolkin v. WtsiUJontf. 52 N.J. 
Super. 416 (App. Oiv. 1958), appeal dismissed 28 N.j . 218 (!958). In view of the 
conclusions reached herein the referendum in question was of no force or effect and a1 
tn0$1 the only effect that it could have is that of determining the sentimenr of the vot~rs 
as set forth in the preamble of the resolution authorizing the referendum . Non · bindin~ 
referenda under certain circumstances are permitted by N.) .S .A. 19 :37-l '' uq . 

Municipal employees of the Township of Brick, Ocean County, were not previously 
covered by the State Employees' Retirement System, Title 43, chapters 14 and 15, nor 
has the governing body of that municipality directed that tJJe question of the ado ptiof\ 
of the Public Employees' Retirement-Social Security Integration Act, N.J .S.A. 
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43: lSA-1 to 86, lor all ~mployecs thuein be submitted to the qualified voters at a 
general election. N.J.S.A . 43 :ISA- 74 . Thus, (l'luoicipal employees generaUy in Brick. 
Township are not covered by or entitled to the benefits of the Retirement System 
unless the 1958 re!erendum accompli shed this. N.}.S .A . 43: I SA-7; N.} .S.A . 
43 :lSA-75 . 

Jn the Township of Brick aJI \(achcrs are elig ible for membership in the Teachers' 
Pension and Annui1y Fund. N .) .S .A . 18 : 1}..-112.6 ; N .) .S .A . 18 :13-112.12. The 
Legis)a\ure has declaretJ that not only those pt rsons employe<\ iu usual positions 
classified as the teaching prvf(ssion, i.e.. rc~;,lar, special and helping teachers, 
pr incipals, suprrvi~ors, supetinoenoen\s ancl vther profcssio,.al staff members, are 
eligible for membership in the Fvn<l. but llsO allowed membership lo custodians, 
janitors and jallitrc~sel, engineers, r, cmc>> ;~nd other )~ooitorial employees ol a school 
di sorict or school employer . N.] .S .A . t8 : l}-ll2.4(p) . H o wever , cler'ocal and non
pro fessional employees other !hall the abovc - ~pe cified were not afforded this 
privilege of membership in the Teachers' Fund . 

ln order to elimi11ate a "no·man's l<~nd" of ptnsion and insurance cover~ge, the 
Legislature provided in N .J .SA . 43 : ISA-77 in pertinent part : 

"Every employee of any school district • • • the boundaries of which are 
coterminous with those of a ntunicip~)ity • ~ • in which chapter IS of Title 
43 of the Revised Statutes [43 :JS-1 to 43 : 15~) ha_s been adopted, or in which 
this act [ 43: I SA-l to >13 : 15A-86J is ~dopted, who is not a member of or 
eligible to join the Teachers' Pension and Annuity Fund * • • shall be 
entitled to receive the same bcn~fits as employees o! such municipality 
"' • ~ are entitled to receive and the school district shall have the same 
obligations with respect to such employees as the municipality has to its own 
employees under this act • • •" 

By the express terms of the statute, the bcnellts o( the Public Employees' 
Retirement System are av:.il.able to Board of Educatiol'l tmployees only where they 
are available to employees of the municipality in which the school district is located. 
Therefore, in these circumstances, the referendum in question cannot effectively make 
eligible for enrollment in the Pubtic Employees' Retirement System employees ol the 
Board o( Education. The governing body must first invoke the proper statutory 
machinery to permit all qualified (mployces to join the system before school bOilrd 
employees can become ~ligible. 

Very truly yours, 
Q,wro D. FuAMAN 

A llorne y Ct,tral 

By . !At A . Ho~lEY 
Dcp,.ly Auor~ry Gt11trol 
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July 27, 1960. 
CoL. josr.PH D. RuTIER 
Division of State Police 
Route No. 29 
West Trenton, New Jersey 

MEMORANDUM OPINION-P-14 

DEAR CoLoNEL RuTTER: 

You have requested an opinion relating to the right to withdraw contributory 
payments in the State Police and Retirement Benevolent Fund, N.].S.A. 53:5-1, et seq., 
by a former trooper, William F. Charles. 

Mr. Charles enlisted in the New Jersey State Police on June 16, 1928 and served 
as a trooper continuously until June l, 1937, when he was granted a six month leave 
of absence without pay to terminate on November 30. 1937. Thereafter, on December 1, 
1937 he was gr~nted two single month extensions lasting until January 31, 1938. At 
that time he resigned to continue his service with the Pompton Lakes Police DeDart
ment which he joined during his leave oi absence. He [lresently is serving as its Chief. 

During the time between 1928 and the date his leave of absence commenced, Mr. 
Charles made contributions to the Retirement Fund as required by law, N.].S.A. 
53 :S-6. At the lime that Mr. Charles actively served in the State Police there was no 
authority for withdrawal of funds which were contributed by members of the State 
Police. However, on the date when his leave of absence commenced, June I, 1937, 
Chapter 114 of the Laws of 1937 was enacted, part of which amended what is presently 
N.].S.A. 53:5-6 fo ·provide that: 

"Any person who is a member of the state police retirement and 
benevolent fund and who for a period of at least two years has made the 
payments re<Juirecl to be made to such fund, shall upon the termination of his 
service, [lrior to retirement as authorized by this chapter, be entitled to have 
and receive from the state trea~urer the total sum of his said payments with 
interest thereon at the rate of two per cent per annum." 

The specific question you [Jrescnt is whether Mr. Cl1arles is entitled to withdraw the 
funds he contributed between 1928 and 1937 in view of the fact that the withdrawal 
provision was not enacted until the first day that he was on leave of absence. 

It is our opinion that he was a member of the Retirement Fund while on leave of 
absence And is entitled to withdraw his COlllributions despite the fact that he was not 
on active service at the time this law was enacted. It is clear that a person on leave 
of absence from particular service does not lose any rights or bcnelits of an office 
including pension rights by virtue of the fact that he is not ill active service. U'ard v. 
Keenan, 3 N.J. 298, 3)0 (1949). The benefits of tenure are in force during a leave of 
absence so long as the person complies with all other requisites of that position·. For 
instance, in the Ward case, J'l<fno, it was uetermined that a person who was granted a 
leave of absence from a police force to run for public office and who made charges 
against the force of which he was a member was recognized as being possessed with tl1e 
rights of office such as the right to be removed only upon charges. In addition, Ward 
had an obligation to report crime to his superior.; while on leave of absence. 

Mr. Charles did not abandon any righls of his State Police employment during 
his leave of absence by joining the Pompton Lakes Police Force. It was his choice, 
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having been granted the leave of absence, to return within the time that the leave was 
extended. To that extent, the rights of the office continued until January 31, 1938, long 
after the withclraw:1.l statute was enacted. Cf. Fo'tmal Op.i,.ion No. 15-1958, dealing 
with abandonment of state employment rights by persons in Military Service. 

You are therefore advised that Mr. (hades may withdraw his contributiom to 
the State Police Retirement Benevolent Fund, N .].S.A. 53 :S-1 et seq. 

Very truly yours, 
o.,VID D. FuRMAN 

Atto-mey Genc1'al 

By: DAVlD M. SA:rz, Jn. 
Assisla>ll A tlon<ey General 

Dn. RoscoE P. KANDLI: 

Co·mmissio"e-r 
Departmen-t of Health 
State House 
Trenton, New Jersey 

MEMORANDUM OPJNION-P-15 

DEAR CoMMISSIONER KANDLE.: 

July ZB, 1960. 

We have been asked by the Visiting Homemaker Association of New Jersey, Inc. 
(an advisory committee to the Division of Chronic Illness Control of the State Depart
ment of Health) whether the individual Homemakers are immune from tort liability 
under Chapter 90 oi the Laws of 1959 ( N.].S. ZA :53A-7 to 11). 

The Act in question is entitled as follows: 

"An Act concerning corporations, socielies and ossociotions organized 
exclusively for religious, charitable or hospital purposes; providing that they 
shall not he liable to respond in damages, in certain cases; and providing for 
the application and operation of the act." (Emphasis supplied.) 

In a Memorandum Opinion dated October 30, 1959, the Attorney General advised 
you that under the law in question the local Homemaker Service Groups are "chari· 
table" associations within the meaning of the statute. The question now ?osed is 
whether the immunity extends to the individual Homemakers who may perform, al the 
request of a physician, some personal care services to patients. 

This question must be answered in the negative. The title of the Act already 
quoted indicates that the immunity runs only to the association~, corporations or 
societies themselves. Any possible doubt is removed by the terms of the statute itself; 
the last sentence of section one provides in applicable part: 

"• • * but nothing herein contained shall be deemed to exempt the said 
agent or servant individually from their liability for any such negligence." 

It is therefore clear from the terms of the statute itself, as well as from the 
statutory history, see LaParrc v. Y.M.C.A. of the Oranges, 30 N.J. 225 (1959), that 
the servants and agents of the immune associations would be liable for their negligence 
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in a tort action. This me~ns, of course, that the individual Homemakers, if negligent in 
performance of their duties, would not be immune from liability to any person who 
may be harmed. This result is in accord with judicial interpretation disfa.voring the 
doctrine of charitable tort immunity. See Collopy v. Newark Eye and Ear i>~finnory, 
27 N.J. 29 (1956); Bt>~lo" v. Y.M.C.A., 27 N.]. 67 (1958); and Daltor. v. St. Luke's 
Catho11c Cl11crch, 27 N.J. 22 (1958). 

Very truly yours, 

DAVID D. Fu~M"N' 
Allon1ey Central 

By: RODERT S. MILl.f.R 

Def!lll}' Allorney Ccnerf!l 

Ho:-~. EDwARD]. FArrEN 

S ecrelory of Swt~ 
State House 
Trenton, New Jersey 

MEMORANDUM OP!NION-P-16 

D!:AR Mn.. PAlTW.'I: 

July 28, 1960. 

We )lave been asked whether the names of motels may be accepted lor fding 
under Title 29, and whether the file of hotel (or motel) names compiled pursuant to 
Title 29 should be kept distinct from the file of names o( corporations compiled 
pursuant to Title 14. In our opinion the names of motels may b~ actepted lor filing 
pursuant to Title 29. The file provided by Title 29 lor the names of hotels (or motels) 
is distinct from the file of n~me; of corporations provided by Title 14. 

R.S. 29 :.3-.J provides as follows: 

"Any person engaged in and conducting the business ol an hotel in this 
state may register the name by which such hotel is known and designated 
in the manner hereina!tu provided, and, upon compliance with the provisions 
of sections 29:3-4 lo 29:3--6 of this title, shall have the right to the excl11sive 
use o( such name or designation for a·n hotel in this state.'' 

R.S. 29 :J.--11 lorbids the Secrelury of State to register any name identical with or so 
similar to a previously filed name ~s to mislead the public. The purpose of these 
statutes is to prevent deception of the public and to prevent unfair competition. The 
statutes do not say that the same name may not be used for another type of business 
and the statutes should not be construed to give the person the exclusive right to use 
that name except for hotel business. Statutes should not be construed any more 
broadly nor be given any greater effect than their language requires. 881/er v. 
Borrelia, 9 N.J. Super. 287 (App. Div. 1950). 

There is no special statutory definition of the word "hotel" ~s it is used in 
R.S. 29 :.3-.J. R.S. 29: 1-ll contains a definition of the word "hotel," but this definition 
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applies on?y to chapter l oi Title 29, and does not apply to chapter 3 of Title 29. RS. 
29 :1-10. Therefore, the ordinary or common sense d~finition of "hotel" applies to its 
use in R.S. 29 :J.--3. 

In Schermf:"l' v. F~ema~ Corp., 36 N.J. Super. 40 (Ch. Div. 1955), the court had to 
decide whether what is generally regarded as a mot~l was included within the scope oi 
the term "hotel" used in a local zoning ordinance. No special definition of the term 
''hotel" was provided by the ordinance. In holding that the structure was within the 
scope of I he term "hotel," the court said· 

"In modern usage, it may be generally regarded that establishments which 
furnish lodging to transients, although designated motels, may be deemed 
hotels. The word 'motel' generally denotes a small hotel where lodgings are 
available for hire, with a minimum of personal service being furnished by 
the proprietor." 36 N.J. Super. at 51. 

In Piuro v. Boxwdale, 20 N.J. 17 (1955), the court held that a discrimination 
between "rooming houses" and "motels" in a local zoning ordinance was un
constitutional. 

We may take notice of the facl that today motels compete with hotels. Not only 
do motels located on highways outside cities attract cli~nts away from hotels but 
today hotels are faced with competition from motels located even in the heart of 
urban areas. The possibility of deception of the public and unfair competition would 
seem to be as great where a motel copies the name of a hotel as where another hotel 
does so. Thus the purpose of the statutes would be partially frustrated if motels were 
not regarded as hotels. For all of the above reasons the term "hotel" as used in R.S. 
29 :J-3 must be interpreted to include what are commonly known as motels. 

A corporation of this state may be formed by filing a certificate of incorporation. 
R.S. 14 :2-1. The certificate of incorporation must set forth the name of the corporation 
which must not be one already in use by another existing corporation of this state or so 
similar thereto as to lead lo uncertainty or confusion. R.S. 14 :Z.,.3(a). R.S. 14:2-4 
forbids the Secretary of State to accept for filing a certifiC'lte of incorporation which 
offends the terms of R.S. 14 :2r-3(a) outlined above. These provisions have been 
described as a crystallization of the familiar rules as to unfair competition, Nat. 
Grocery Co. v. Not. Stores Corp., 95 N.j. Eq. 588 (Chan. 1924), affirmed 97 N.J. Eq. 
360 (E. & A. )925), and their purpose is to avoid misleading or deceiving ttle public 
as to the identity of the corporation, Mwm & Co. v. Ame~icona Co. 82 N.J. Eq. 63 
(Chan. l913), modified o» othf:"l' grrr~~d.s 133 N.J. Eq. 309 (E. & A. 1914). 

The li!c of corporations thus authorized applies to corporations gwerally without 
regard to the type of business whicn they are o•·ganized to conduct. It is concerned 
only with co.-porations, however, and not with other forms of business organizations. 
And it is concerned only with New Jersey corporations. 

The file of hotel names resulting· from R.S. 29 :J-3 is concerned only with this 
type of business, but is not restricted to hotels run by corporations, and is not 
restricted to persons or entities domiciled in New Jersey. Because of these substantial 
differences, and the absence o( any express provision relating the file of corporation 
names resulting from Title 14 to the file of hotel names provided by Title 29 it is our 
opinion that the two Iiles should be kept distinct. It could happ~n that a New Jersey 

corporation operates a hotel in this state under a name different from its corporate 
name. In such a case a corporation should be permitted to register the name under 
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which the hotel was known pursuant to R.S. 29:3-3, as well as register the corporation 
name under Title 14. 

FREDERICK C. McCoY, Secretary 
Morris Co,.nl-y Board of Ta.ration 
Hall of Records 
Morristown, New Jersey 

Very truly yours, 

DAVID D. FURMAN 

Attorney General 

By: W!LLli\M L. BOYA~ 
Deputy Attoruey Gmeral 

November 30. 1960. 

MEMORANDUM OPJNTON-P-17 

DEAR MR. McCoY: 

You have asked our opinion whether a religious corporation which has more than 
one officiating clergyman, each of whom is housed in a separate residence, is en til ted to 
a $5,000 exemption from real property taxes for each such residence. The exemption to 
which you refer is granted by R.S. 54 :4-3.6. Insofar as pertinent, that statute reads 
as follows: 

"The followi<lg property shall be exempt from taxation under this chapter: 
.. the building actually occupied as a parsonage by the officiating clergymen 

of any religious corporation of this State, to an amount not exceeding five 
thousand dollars (~5,000.00) .... " 

In the case of St. Matthew's, (tc. Deaf v. Div. of Ta.r Appeals, 18 N.J. Super. 
552 (App. Div. 1952), the court suggested that "where two parsonages are created 
by a single congregation, one for the principal minister and one for his curate" b.oth 
parsonages qualified for the exemptions. 18 N.J. Super. at p. 558. Althou~h this 
statement is dictum, it appears to be a reasonable construction of the law. However, 
the question remains whether any single religious corporation would be entitled to a 
total exemption on all of its parsonages of more than $5,000. In Teaneck Tp. v. 
Lutheran Bible lnstitut~. 34 N.J. Super. 418 (App. Div. 1955), aff'd 20 N.J. 86 (1955), 
the Appellate Division rderred to the St. MattheW's case and e><pressly noted that 
the exemption conferred by R.S. 54 :4-3.6 "is limited in amount to $5,000." 34 N.J. 
Super. at p. 421. 

It is, therefore, our opinion that although the exemption may properly be claimed 
for two residrnccs, both used by officiating clergymen of a single religious corporation, 
the total exemption for both may not exceed $5,000. 

Very truly yours, 

DAVID D. FURMAN 

Attorney General 

By: MURl!Y BROCHIN 

Deputy Attorney General 

ATTORNEY GENERAL 

MR. LEO I. McGOUGH, Secretary 
Legalized Games of Chance 

Control Commission 
1100 Raymond Boulevard 
Newark 2, New Jersey 

MEMORANDUM OPINION-P-18 

DE.-R MR. McGouGH: 
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0ECEMD£R 15, 1960 

You have asked us whether a provision in a municipal ordinance permitting games 
of chance on Sunday but restricting them to a specified number of Sundays would 
be in conAict with those provisions of the Bingo Licensi>lg Law, R.S. 5 :S-24 et seq. 
and the Raffles Licensing Law, R.S. 5 :B--50, et uq. which relate to the frc4uency of 
such games and their operation on Sunday. In our opinion there would be no conAict. 

R.S. 5:8-31 provides that bingo games may not be conducted on Sunday "unless 
it shall h~ otherwise provided in the license issued for the holding, operating and 
condllcting thereof, pursuant to the provisions of an ordinance duly adopted by the 
governing body of the municipality issuing the license, authorizing the conduct of 
such games of ch~nce under this act and on said day." R.S. 5 :B--58 contains the same 
provision with respect to raffles. 

Thus these two sections expressly empower a municipality to permit legalized 
games of chance on Sunday. In addition to its express powers, a municipality pos
sesses any power which arises by necessary fair implication or is incident tn powers 
expressly conferred. Crogrm v. DeSapio, 19 N.J. Super. 469 (Law )952), aff'd. 11 
N.J. 308 ( 1953). Furthermore, the New Jersey Constitution requires that laws con
cerning municipalities be liberally construed in their favor. Article JV, Section 7, 
Paragraph 11 of the 1947 Constitution. Municipal ordinances are presumed valid and 
reasonable. B<llingto,. v. Township of Eo.st Wi11dsor, 32 N.J. Super. 243, 248 (App. 
Div. 1954). Although the power to permit games on Sunday is an exception from 
the general provisions of these sections which prohibit games of chance on Su11day, 
an exception to a statute may be liberally construed to serve the general legislative 
policy. Wright v. Vogt, 7 N.J. l, 6 (151). See 2 S1ttherlo11d, StQitutory Coustr~<ction, 
Section 4936, p .. 474 (3rd Ed. 1943). The existence ol a general legislative policy 
against gambling (Article IV, Sec. 7, Par. 2 of the New Jersey Constitution; Schwartz 
v. Batt-ifa-rano, 2 N .) . 478 ( t 949)) and in favor of some restriction of activities on 
Sunday (Two G11ys /rom 1-larriso" v. Furman, 32 N.J. 199 (1960)) has long been 
established in this State. 

Applying the above principles to the instant question, a provision in an ordinance 
limiting the number of Sundays on which games of chance could be conducted would 
be clearly valid as incident to a municipality's express power to permit legalized games 
of chance on Sunday and in furtherance of general legislative policy in connection 
with gambling and Sunday activities. 

It would be unreasonable to assume that the Legislature in passing R.S. 5:8--31 
and R.S. 5 :S-5B intended to compel a municipality In either permit games of chance 
on all Sundays or prohibit them on all Sundays. A reasonable construction in con
sonance with the Legislative intent is to be sought. Alezaader v. Ne111 Jersey Power 
and Light Co., 2) N .]. 373 ( 1956). 
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The provision in the ordinance limiting the number of Sundays on which games 
of chance could be conducted is undoubtedly for the purpose of meeting local differ
~nces and problems with respect to s,mday activities. Such is clearly {lermissible. 
[n T~uo Guys frotn Harrison, lnc. v. Furmun, supra the argument was made that the 
referendum with respect to Chapter 119 of the Laws ol 1959 was invalid because the 
problem of Sunday activity was not local, but was rather of uniform concern through
Jut the Stale. Chief Justice Weintraub in refuting thi s argument said with respect 
!o regulating ac tivity on Sunday i\t p. 231 of 32 N.J. that : 

"* * * local differences may well exist in terms of the quantum and nature 
of the activity and its impact upon the opportunity for relief from the regular 
routine. It is generally held that municipalities may be empowered to deal 
directly with the subject." 

5ee a lso: Mast•rs-lcrsey Inc. v. Borough of Paramt<S, 32 N.J. 296 ( 1960). 

Nor is any such provision in an ordinance in conflict with R.S . 5 :8-JJ and 5 :8-60. 
rhese sections provide t hat legalized games of chance may not be operated oftener · 
:han on six days in any one calendar month. These sections do not interfere in any 
Nay with the power of the municipality to prohibit or permit games on Sunday. 

We. therefore, condude that a provision in an ordinance limiting the number of 
3undays on which games of chance can be held would not be in conflict with those 
>rovisions ol the Bingo Licensing Law, R.S. S :8-24 et Jeq. and the Rafiles Licensing 
l-aw~~ seq. which relate to the fr equency of such games and their operation on Sunday. 

Very truly yours, 

l.fn. RoDERT M. FALCEY, Chief Clerk 
)ffice of Secretary of State 
)tate House 
rrenton, New Jersey 

DAVI!l D . FURMAN 

Attorney Grneral 

By: BuRRELl. IvEs HuMV I<RECYS 

Deputy Attorney G1!11eral 

J ANVI>RY 2J, 196l 

FORMAL OPlNJON 1961-N o. I 

)EAR MR. F!>LCEY: 

We have been asked who is responsible fo r the printing o( ballots. We shall 
reat primary elections first and then general elections. Zn each case we shall treat 
. ample ballots firs t and then official ballot s. 

Generally, municipal clerks must cause to be printed sample ballots for the primary 
:lection. R .S. 19 :23--30. The cost must be pa id by the respect ive municipalities. Jd. 
rhe one exception is Bergen County where the county clerk mus t have the sample 
•allots for the primary election printed. L. 1945, c. 290, § I, N.].S.A. 19:23-22.2. 
n Bergen County the cost is to be borne originally by the cou11ty but thereafrer 
eimbursed by the municipalities. L. !945, c. 290, § 2, N.].S.A . 19:23-22.3. 

A'£TORNEY GENERAL lOi 

Generally, municipal clerks must cause to be pr inted official ballots fo r the primary 
election. R.S. 19 :23-27. The cost must be paid by the respective municipalities. !d. 
Again, Bergen County is excepted. There, the county clerk must have the official 
ballots for the primary election printed. L. 1945, c. 290, § 1. N.).S.A. 19:23-22.2. ]n 
Bergen County the cost is to be bocne originally by the county but tl1ereafter reim
bursed by the municipalities. L. !945, c. 290, § 2, N .] .S .A . 19 :23-22.3. 

The county clerk must c3use to be printed both sample lr.allots and official ballots 
for the general election. This is provided in the case of the sample ballots' by R.S. 
19 :14-21, and in the case of the official ballots by R .S . 19 :14-lS. The necessary im
plication of the provision that the county clerk sha!i cat•se to be printed ballots for 
the general election is that the county shall bear the· cost s. Cf. R.S. 19 ;4$--4. 

The adoption of voting machines in a county is no t intended by the Legislature 
to alter the general provisions concer ning responsibility [or the cost of printing ballots 
discussed above. R.S. 19:49-4 (b) (2) ~ssumcs generally " that the municipal clerks 
shall have primary sample ballots printed." This leaves unchanged RS. 19:23--30, 
the genera l provision for sample ballots for primary election. R.S. 19 :49-4(!>) (2) 
provides only t hat th.e county clerk shall draw the spccifications for the printing of 
the official primary ballots, and R.S. 19 :49-2 provides expressly that "the providing 
of the official ballots • • "' shall be as now reQuired by law." These provisions leave 
unchanged the effect of R.S. 19 :~27, the general provision Cor official ballots for 
the primary election. R.S. 19 :49-4(b) (1) provides t hat "the county clerk shall have 
* • • sample ballots for all general • • • elections printed • • •." This leave~ un
changed the effect of R.S. 19:14--21 . R.S. 19 :49-2, quo ted abQve, leaves unchanged 
the effect of R.S. 19:14--18, governing the providing o( official ballots for the general 
elcction. 

In summary, it is our opinion that the cost of printing ballots must be paid as 
follows: 

in the case of sample ballot s for the primary election, g~nerally by the 
municipalities, except that in Bergen County, o riginally by the county but 
the cou nty is to be reimbursed by the municipalities; 

in the case of official ballots for the primary election, by the municipalities, 
except that in Bergen County, originally by the county but the county is to 
be reimbursed by the municipalities; 

in the case of sample ballots for the genera I election, by the county; and 

in the case of official ballots {or the general election, by the county. 

One qualification of the above must be made. L. 1945, c. 290 currently controls 
in Bergen County. This law is in terms applicable to second class counties having a 
population of more than 400,000. Prior to the promulgation of the 1960 census, only 
Bergen County is in this category. With the changes in population this law wil( no 
longer apply to Bergen County, but will apply to Union, Middlesex and Passaic 
co\lnties, unless the Legis lature should am~nd the Ia w . 

Very truly yours, 

DAVID D. FORMI\N 

A llomcy Central 

By : W•tLIAM L. BoYAN 

Deputy Allorney Gmeral 
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HONOAABI..l: SALVATOH. A . BONTEM~O 
Cq>~mnissioutt', Df!por lmtul of Ctntttrvotion 

nnd eCOTJOmil Dm~lop,tnl 
205 W est St~te Str~et 
Trenton, New Jersey 

fORMAL OPINfON 196!-No. z 
DEAR CoMMlsS(ON.I!\~ BoN, 'E>-~Po: 

jANUARY 24, 1961 

You hav~ ask~d wheth~c or Mt the Oeputmenl o( Conservation and Economic 
Development n<ust giv~ conside<at(OI'I to the usc to which buches along the Atlantic 
Ocean ~re devot~d whel1 alloc:uing !un<1s for the constnoction of bulkheads, seawalls, 
breakwakrs, etc., un<ter N.J.S.A. 12 :6A-L That se<:tion provi<les i« part that the 
Comm'ssioner of Conservation and Economic Develo (lment, succeeding to the powers 
formerly in the Slate Ot~a<tl'lotl\t o( CoCis<:rvation and Economic Development is, 

" . .. authorized and empow~red to repa.ir, reconstruct, or construct bulk
heads. s~a.walls. bre:tkwatcrs. groins or jeuies, beachfills or dunes on 011y 
<md cv~ry b«•rh front a long the 1\Claoti<: Ocean, in the State o£ New jersey, 
or ~ny beach. front aloog th<> D<:>laware bay and Delaware ri'Ver, Raritan bay, 
Barnegat bay, ~nd Sandy Hook bay, or at an)• inlet or estuary or any inla(l<l 
watus adj~ce••t to ~ny inlet o< tstuary alone the shores o{ the State of New 
Jersey, to rqJair <.l~magc caus<:<l by erosio•t ~nd sto>'m, or to prevent erosion 
o r the O(achcs a<>d to st;t.biliu the inlets or estu;rics." (Emphasis supplied .) 

Under Art. VU(. Sec. HI. (lac . 3 o( tbe New je.-sey Constitution, public funds 
nt~Y be JL)~ropriated only for public ~ur(>Oses. Ao~y unctertakon.g is a public purpose 
when <t provides a genaal utility co the public at farge, and it h3s long been the law 
of this state tNt if the (lublic inctrest is involved to ~ny substantial extent a<>d the 
statute is Promot<ve o( tit~ wellarc and coo.vcni~ce af t he co•wt•unity, "the legis 
lattv< adoptio" of suck JlJC>ject i! a detern,ir»hon of the Q"e~tio" • ' 1 " 1}1( 7idt
waler Ccmpouy v. Cosfrr, J& N.J . .£.o. 518, S22 (E. & A. J866) . 

0" th~ to pic ol ~l>o o·t cro~ic.n, the New ]ets~y Leg'isl~ture hH enacted man>' 
~t~tules o tl)(; r t han she one i" queujc,,, 

As eatly as lB!>7 the Ltg,slatwe provided that any borough sha ll h~ve the pow~r 
to take steps nect~>ary (or ''tht J)tt>tection ol ptopenr !rom 1he tlltlo<~chmcut o f the 
sea," L. IB9?, c 161, § 23. Thcre~ltet, as I he problem of beach prNection became 
more acute and jn need o[ gre;.ter fit>ancial <~ssiuante, the Ltgis latuJ'e provide.tl in 
a seritS of tnutontnts for the t>:peMiiture ol moneys 1rom all levels of government. 
T hus, in l9JS the Legislature stated th;,t any borough could protect its b~c h {ront 
IJy the conHruction and maioten~"ct of b~lkheads and jetties, N .J.S.A . 40:92-9, to 
be p~id los· ~t "" improvemeo>t out of general l~txation, N.].S.A . 40.92-10 and 40:56-1. 
1J> l95A, mv~>i6f>a)ilie~ nw"ing beach (ronl were empowered to charge and collect 
reaso11able fees lor the use c,f tl)e beaches. such funds to be devoted to !:>each protec
t ion. N .J .S.A. 40:1&5-S. Counties border ing Ufl()n the Atlanlic Ocean may ~ppropriate 
moneys. from the county treasury to the municipa lities, N .] .S.A. 40 :29-10, and to 
the Federal govcnlnw>t, N.J.S.A. 40;29-l, for beach protec l<On. So impo rtant is 
the Quest oon o( beach erosion that the Lq;-islature saw fit in 19~9 to establish a per-
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manenl State Bc~ch Erosion Conlrnis~ion to ~tudy ~ch protection and to effectuate 
the preservat ion o( the ~ach~s and short {rMt. N.J.S.A. 52 :9]-1. The importance 
o{ be~ch protection was not overlooked in lilt remedial legi sl.:l tion <n the Municipal 
Finance Commission Act, which P•ovidcd for 1he. appointm¢r1t by any municipality 
operating under the Acl of a beacl'o commission with t he powe rs to maintain bulk
heads, seawalls, jett ies, etc., N .}.S.A. 40 :SSA-1. t l sl!fJ. Comprehensive palicies for 
the prevention and control of beach erosion were 'Vested in the Navigation Council, 
N.J.S.A. lJ; lA-30, and subsequently trans( erred t<l the Planning and Development 
Council, N.J.S.A. 13 :JB-7, among whose clocits is that <1f formulating "comprehensive 
policies for the prevention and control o( beach erosion." N .J .S .A. 13 :18-ll. Thus, 
it is evide11l that the protectioo of th~ New Jersey bea.clt front h~~ been and continves 
to be considere<l by our Legisla.tu(t ~ most (rnportaot !unctioo o( municio~l, co\lnty 
and 3late government . The legisl<ttive d~daration of public pur(lose is supported ~s 

far bad< as 186Q by Chid Justice Beasley on Tidt-wotu. ~"pra: 

"A statute, authori2.ing the uection of ~ dyla . ~t the public charge, lor the 
purpose of proteCting large :>ections of land within the state from the o verllow 
of freshets or the reAux of the tides, would be univers~lly acknowledged to 
be clearly within the bound s of legitimate kgislatic.o, . " (p. S23). 

And in 1915, it was said:-

"lt is ma~ifest that the prott<:t(on o( the borough ter<itory at large (rom 
the encroachment of the sea is a oublic purpose, at Jc~st so far as <t relates to 
the streets and other public places; ar1d it is likewise far a public (lWPose in 
protecting the property of the cit i%ens t:cnerally from such en.croacl\mtnt . . . 
It S«ms to be generally hdd that the eonstructioo ol drains a.od leve~s by ~ 
public l\gency (or the bendit o( ~it\l~ns a t ta<Qe i~ ~ ('ubt<e use ... , Md in
deed w( do not see how ot <:<1ul<l well be held otherwise." Do"?>~~lly v. [o,.g
florl, 88 N.T.L. ~. 70 and 71 (Su~. Ct l915) 

B~ach orotect(ol\ is, thertfore, ~ public (lur(lose to which sa te funds may bt devoud. 
The /ae( (nat benefils are directly or ind•r<clly conrer,«f u(l()n prope<ty othu th<>n 
public btacht~ ;~nd that some beaches :He otvot td 10 l>rOf\<it.ur~ \l~t> do•s not )}ro
h>bit such hendits from being con~encd . Btath prC>tctoicn i:1horently is not wbj~t 
to isolate.u action, b11t freQutntly reQuires broad ~~~tl co.-otHci>co~lve n1e~nacs. This 
is st>pported by the legislative authority stt ~orth above to de~ ) with ''any and evtr y" 
l>eachfronl. 

"One s~ction o( the beach canr.ot be erD<lcd without the effect of the change 
being !ell on other be~ches-oo ~et•OJ) ol I he beach can be 3tldcd to by ~~ ti
fi cial accr~tions without the ell'ec1 Df th•s l>tir1g felt on l>eachu neMby.'' 
R~porl /';y /3o()rd of Commcrcr and No11ofJO I;I>,. o/ N. J. on lnt Eroticn cmd 
Protection of l ilt NMv Jrruy .Btt•<;,n ( 1'>22) . 

This reporl went on to say that the m~jor ~~rt of eros;o" is ca used by wind-driven 
waves striking the beach obliquel,• )ottl ()rof1uetng 3n ~lontl'·shore current C<lrrying 
away materia l. 

"Prote<:tion , then. tkmantls at l eo>~t pari ial protectioo> from lhese wave$ anrl 
a breaking up of 1he conlonuity of the current ptotlt>ted. Jn general this 
could JlOt be accomplished by a ftw exttllsi~e. widely separated groilles or 
breakwaters. Any structures to be t flective shoul<l be sufficienlly close 
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together to divert wave accessibi!ily to any considerable c"tent of the beach 
the actual distance apu1 of these slructures will be a function of 1he 

direction from which the waves Strike the beach. ld., p. 15. 

It may be impossible, then, to protecl isolated shore nreas. The scope of action to 
meet the public purposes of beach protection is a malter for the judgment of the 
Commissioner of Conservation and Economic Developmenl. Beach prolection meas
ures taken under the statute in question are not impaired by the conferring of a benefit 
upon neighboring property and individuals, Simon v, O'Tool<, JOB N.J.L. 32 (Su9. 
Ct. 1931). These special benefits to abutting owaers do not " .. cause an otherwise 
authorized governmentol activity to run afoul of the constitutionol provision~ relating 
to donations of public moneys." Hoglu11d v. City of S1<1nmit, 28 N.J. 540 (1959). 
Further, the public nature of the program is not destroyed by the propriclary use 
of ueaches. This was clearly held in Mart•n v. Asb1.ry Pork, 114 N.J.L. 298 (E. & 
A. 1934) as follows· 

''The previous c~se [Mnrli11 v. Asb11ry Pnrlt, l 1 I N.].L. 364 (E. & A. 1933) J 
decided tbat the operation of a bathing establishm~nt was a private and pro
prietuy business, and further held that the lancl in question was used in such 
business. Such a finding as to the use of such land is not necessarily a finding 
as to the purpose of the use, ond therefore as to the public or private ·nature 
of the property." 

You are therefore advised that beach protection is a public purpose for which 
funds may be expended; that such tlurpose is not eliminated by the necessary use of 
and incidental benefit to private land; that the proprietary use of the beaches does 
not defeat the legality of the statute: and that, subject to your determination that 
a particular project is designed to protect the land and beaches in a certain area or 
is a part of a general progr~m of beach protectio•t along any one of the enumerated 
bodie~ of water, you may allocate (uncls under R.S. 12 :6A-l, et seq. notwithstanding 
l he proprietary use· of such beaches. 

HoN'. Lr.l\oy J. 0' A Lot., 
SpeaJu:r of the Ce>Jt'rfll .1ssembly 
State House 
Trenton, New Jersey 

Very truly yours, 

DAVID D. FURMAN 

Atlorney Ge·Mra/ 

By· G. DouGLAS HoFe:, JR. 
Deput" Allorney Gellcra/ 

fEGRUARY IJ, 1961 

fORMAL OPlNWN 1961-No. 3 

OuR MR. D'ALOTA: 

You have sought n>y opinion as to whether 30 or 31 members constitute a ma
jority of "all the members" of the General Assembly as required by Art. IV, § 4, 
para. 6 ol \he State Constitution lor the passing of bills and joint resolutions. 
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The Constitution in Art. JV, §Ill, pnra. l provides that the number of members 
of the General Assembly is never to exceed sixty. By statute, the number of sixty 
is fixtd as the membership of the General Assembly. L. 1941, c. 310: cf. L. 1961, 
c. I, sec. 2. Because of resignations, the number of persons now serving as members 

of the General Assembly is 58. 
In my opinion, the expression "all th~ members" refers to the full 60. 

This phrase or a counterpart occurs in several places in the State Constitution .. 
The majority of all the members of each house rnay petition for a special session. 
!d., Art. IV, §I, para. 4. The m;;jority of all the membe.-s of a house constitutes '!. 

quocum to do business in that house. !d., Art. IV, § IV, para. 2. The vote of two
thirds o( all the members of a house is required to expel a member from that house. 
id., .'\ rt. IV, §IV. para. 3. The vote of three-quarters of •II the members of a house 
i• ntctssary to characterize a bill or joillt resolution as an emergency measure in 

that house. /d., Art. IV, §IV, para. 6. No bill or joint resolution shall pass unless 
the majority of all the members of each house are per.~onally presc.nt and agree. 
Ibid. To pass a priv.:.te, special or local law the vote of two-thirds of all the members 
of each house is required. /d., Art. JV, §VII, para. 10. The vote of two-thirds of 
all the •nembers of each house is necessary to override a veto by the Governor. ld., 
Art. V, § T, para. 14 and 15. To impeach, the vote of a majority of all the members 
of the General Assembly is required. ld, Art. VII, §Ill, para. 2. To convict after 
imp~achment. the concurrence o! two-thirds of all the members oi the Senate is 
required. Ibid. To submit to the people an amendment to the Constitution the vote 
of three-fifths of all the members of each house in one year or of a majority of all 
the memher~ of each house in successive years is r~quired. ld., Art. XJ, para. l. 

In Schermerhorn v. Jersey City, .53 N.J.L. 112 (Sup. Ct. 1890), the court relied 
on the apparently accepted construction of the language of th~ State Conslitution of 
!844 referring to "a majority of all the members" of each house of the Legislature. 

It stated: 

"Our house of assembly is composed of sixty members and the senate 
o( twenty-one members. J n the one case the votes of thirty-one and in the 
other the vutes of eleven members arc essential to the passage of a bill or 

joint resolution." !d., at 116. 

The court held that the voks of 9 of 11 aldermen remaining after 2 of the 13 called 
for by statute had died did not satisfy a statutory requiremeJlt of the vote o( "three
quarters of all the members." 

In Ross v. Miller, 115 N.J.L. 61, 65 (Sup. Ct. 1935), Justice Heher stated that 
the Legislature itself has practically cunstrucd the expt·ession in the Constitution 
"a majority of all the members'' to mean "a majority o! the entire membership of each 
house provided by law." He relied on lhis .:ortstruction of tlte language in the Con
stitution in holding that 3 vot~s from among S surviviug members of a municipal 
~ouncil reduced from the 7 provided by law due to deaths ciid not satisfy a statutory 
reQuirement of "a majority of all the members." 

In Sl(l1110n v. flobokm, 52 N.J.L. 8i! (Sup. Ct. !889), the court held th~t S votes 
did rtOt satisfy a statutory requirement of "two-third~ of tbe members elected'' where 

l of 8 coundmen elected had died. 

In Do.,boJ v. Garfield, 129 N.)L. SSS (Slip. Ct. )943), the court held that where 
of 8 cot•ncilmen had re~ign<d, a statutory requirement for "a majorttY of the whole 
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number of councilmen" was not satisfied by the participation of 4 of the remaining 
7 <::ouncilmen. 

In Stall! v. Rogers, 56 N.].L. 480 (Sup. Ct. 1894), where the main question was 
whether holdover senators had a right to organize the Senate at the beginning of a 
legislative year, without the participation of newly elected senators not yet sworn 
in, both the majority and the dissenter assumed that a quorum of the Senate was II 
members, even though the dissenter would have held that the holdover senators, 
necessarily a number less than the {uil 21, could organize the Senate. ld., at 630, 
632, 649. 

Since the above authorities are in point and explicit, it is my opinion that con
stitutional references to a majority or to fractions of "all the members" of the hou>es 
of the Legislature must be construed to refer to fractions o( the lull membership 
authori1.ed by law, even. though from, time to tirne one or more seats may be vacant, 
and that requirements of a majority, three-fifths, two-thirds or three-~uarters of the 
General Assembly are only satisfied if 31, 36, 40 or 45 members, rewectively, concur. 

Very truly yours, 

M:AJOR Gw~11L jAME:S F. CANTWELL 

C !aief of Staff 
Department of Defense 
Trenton, New Jersey 

DAVID D. FURMAN 

A 1101-ney General 

f't:BRUAR'i 7, 1961 

FORMAL OPINION 1961-No. 4 

DEAR GENERAL CANTWI.LL: 

You have requested an opinion as to the police powers and duties of Civil Defense 
aux.iliary police. My conclusions are based upon a construction. of the Civil Dclense 
and Disaster Control Act (L. 1953, c. 438 supplementing L. 1942, c. 251; App. A :9-33 
to 57), the regulations proclaimed by the Governor pursuant thereto, and related 
general laws on police powers and the carrying of firearms. 

The Civil Defense and Disaster Control Act is broadly dr~wn to provide a 
system of protection to the (>ublic, including rescue operations and maintenance of 
law and order in the event of war emergency or local disaster emergency. A dear 
legislative intention is evident that Civil Ddense auxiliary police be adequately trained 
to supplement regular police forces in safeguarding against war disasters and in cop
ing with war disasters or disasters from natural causes such as hurricanes or Aoods. 

The statute sets forth in App. A :9--45: 

"In order to accomplish the purposes of this act, the Governor is em
powered to make such orders, rules and regulations as may be necessary 
adequately to meet the various problems presented by any emergency and 
from time to time to amend or rescind such orders, rules and regu\ations, 
including among others the following subjects: 

c. Concerning the organization, recruiting, training, conduct, 
duties and powers of volunteer agencies, including air raid wardens, auxiliary 
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police afid firemen, demolition and clearance crews, fire watchers, road repair 
crews, rescue S<)uads, medical corps, nurses' aides corps, decontamination 
squads, drivers' corps, messengers' corps, emergency food and housing corps, 
utility repair squads, and all other civilian protection forces exercising or 
performing any functions or duties in connection with the problems of local 
civilian defense or disaster control." 
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Governor Meyner issued a prociamation prescribing rules and regulations for 
the development and training of civil defense auxiliary police on September 23, 1954. 
After declaring that such officers in the civil defense auxiliary police should have 
full police powers dt~riug any emergency as defined in the statute, the Governor i11 
his proclamation vested equivalent powers in such auxiliary police duriug periods o( 
training, as follows: 

"Within time limits and rules and regulations to be prescr_ibed by the 
State Civilian Defense Director, and with the approval of the governing 
body of any municipality, the auxiliary police of the duly authorized civilian 
defense organization of such municipality may be attached to the local police 
force for the purpose a( training. During such period of training such aux
iliary police shall have all the powers of peace officers, police officers and con
stables except as may otherwise be prescribed by such municipality." 

My Ullderstanding is that your inquiry is directed to the police powers and duties 
of civil defense auxiEary police in times other than periods of emergency. By the 
Governor's proclamation the civil defense auxiliary police are limited in exercising 
police powers to periods of training, subject to the further rules and regulations of 
the State Director of Civil Defense and Disaster Control and the approval of their 
municipal governing body. The justification for such an extraordinary vesting of 
authority in citizens other than regular police officers is !nat, withou~ the develop
ment of a knowledge of and skill in police methods, the auxiliary police could not 
handle rescue operations, expedite traffic flow and enforce the criminal laws during 
a war emergency or local disaster emergency. 

The Acting State Director o( Civil Defense and Disaster Control pronlU)gated 
supplementary rules and regulations for tl1e training of civil defense auxiliary police 
on October 10, 1957 : 

"In accord3nce with the Procla.mation dated September 23, 1954 by 
Governor Robert B. Meyner concerning the powers ol auxiliary policemen, 
there are hereby set forth the rules and regulations covering their actions 
while training with regular municipal police forces. Wherever a municipality 
does not have a regular police department the time of regular training and 
the decision to arm or not to arm the auxiliary police shall rest with the gov
erning body of the municipality. The auxiliary police shall be subject to the 
orders of the Civil Defense Director. The time limits, rules and regulations 
are as follows: 

"!. The length of time the auxiliary police may be attached to the local 
police for training shall be determined by the governing body and the Civil 
Defense Director, subject to the approval of the Chid of Police. 

"2. During the period of time that the auxiliary police are attached to 
the local police for training, they shall be under the direction of the Chief 
of Police. 
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"J. The police authority and th~ arming of the auxiliary police with 
weapons during such period of trainiug shall be determined by the Civil 
Defense Council, subject to the approval of the governing body of the mu
nicipality and the Chief of Police. 

"4. Members of the auxiliary police shall be required to complete a pre
liminary course of training prior to assignment to duty, as prescribed by the 
Chief of P a I ice. 

"5. These same regulations shall apply during 'The time of drill or activ
ity in preparation for the drill' as slated in paragraph No. 1 of Governor 
Robert B. Meyner's proclamation d~ted September 23, 1954." 

My conclusion is that the Civil Defense and Disaster Control Act and the rules 
and regulations pursuant thereto vest police authority in civil ddcnse auxiliary police 
during periods of training. \Vithout adequate training, including law ~nfoccement 
experience, the civil defense workers wo11ld be helpless and unequip~d for the disaster 
or emergency against which the Legislature has sought Lo safeguard. 

The critical question remaining is the length and extent of police training. Dis· 
cretlon has been reserved in the municipal governing body and State Director of 
Civil Delense and Disaster Control to approve the time limits and scope of police 
training of the civil defense auxiliary police. Several guiding legal principles, however, 
should be stated. Training must be bona fide and must not be abused as to extent. 
A municipality cannot substitute civil defense auxiliary police for regular or special 
police officers i an extension o{ the period of training to accomplish snell a result 
would be unlawful. During valid periods of training civil defense auxiliary police 
are exempt from prosecution for the crime of carrying a concealed weapon ( N .J .S. 
2A :151-41-43). A municipality may be subject to liability for damages in an action 
founded upon its negligence in not adequately training a civil defense auxiliary police 
officer, for example in the law of arrest or the use of firearms. Sec McAndrews v. 
Mula.rchtlk, 33 N.J. 172 (1960). 

The objective in the application of the Civil Defense and Di~ster Control Act 
should be to develop civil defense auxiliary police for disasters and emergencies 
through training and experience but without disruption of regular police activity or 
substitution of auxiliary police for regular or special municipal police officers. 

HoNORABLE JoHN A. KERvrcK 
State Treasurer 
State House 
Trenton, New ] ersey 

Sincerely yours, 

DAVID D. FURMAN 

Attorney General 

FORMAL OPINION 1961-No. 5 

DEAR. MR. KERVICK: 

APRIL 18, 1961 

You have requested our opLmon whether certain types of financial institutions 
would become subject to taxation under the New Jersey Corporation Business Tax 
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Ad, N.J.S.A. 54 :IOA-1 et seq., by foreclosing a mortgage on New Jersey real estate 
and by subsequently managi11g the property for the purpose of collection of rents 
therefrom. The types of institutions with which you are concer~ed are: (a) a foreign 
savings and loan association; (b) a foreign building and loan association; (c) a 
national bank having its principal office in a state other than New Jersey; and 
(d) a state bank organized under the laws of a state other than New Jersey. 

N.].S.A. 54 :10A-3 exempts {rom taxation thereunder, "railroad, canal or banking 
corporatioos, savings banks, production credit ~ssocialions organized under- the Farm 
Credit Act of 19JJ or building and loan or savings and loan assodations." The legal 
issue posed by your request for an opinion ·;s, therefore, whether the enumerated 
types of financial institutions ue "banking corporations, savings banks . or build
ing and loan or savings and loan associations" within the meaning of N .].S,A. 
54 :10A-3. 

New Jersey d<Jes not imPQse any form of corporation tax upon domestic building 
and Joan or savings and loan associations. N.J.S.A. 54 :LOA-3; N.J.S.A. 54 :108-2(b). 
Unlike domestic banks, domestic building and loan or savings and loan associations 
are not subject to the bank stock l3x. N.).S.A. 54:9--1 et seq. All hough it might be 
constitutionally permissible to tax foreign building and loan associations which con
duct a local business despite the exfmption of domestic associations, the New Jersey 
Corporation Business Tax Act should not be construed to require such. une<)ual lax 
treatment unless demanded by its terms. Far from demanding such a construction, 
however, the language of the st~tute appears to ex~mpt all savings and loan or building 
and loan associations in unqualified terms without regard to their state oi incorpora· 
tion. It is, therefore, our opinion that foreign savings and loan or building and loan 
associations are not subject to the New Jersey corporation business tax under the 
circumstances which you have described. 

Federal law prohibits New Jersey (rom imposing 3: franchise tax upon national 
banking associations whose principal offices are located in other states regardless of 
whether or not they are engaged in any activities here. National banks are not merely 
private monied institutions. They are agencies o( the United States and are not sub
ject to t~xation by the states except as expressly permitted by consent of Congress. 
Firs/ Nat. Ba .. k v. Anderson, 269 U.S. 341 (1926). See Morris and Essex Investmmt 
Co. v. Division of Taxation, 33 N.J. 24 ( 1960). Consequently, national banking 
associations can be taxed by New Jersey only in accordance with 12 U.S.C.A. sec. 
548. This section permits taxation of such an association only by the state in which 
its principal office is located. Bank of California National Ass'n. v. Richardson, 248 
U.S. 476 (1919); NationaL Bank of Redemption v. Boston, Mrm., 125 U.S. 60 (1888). 
Accordingly, the Corporation Tax Act is inapplicable to national banks having their 
principal offices in states other than New Jersey. 

The taxability of foreign state banks is less clear than that of the ·other financial 
institutions previously discussed. Section 331 o( the New Jersey Banking Act of 
1948, N.].S.A. 17 :9A-331, permits such banks to engage in limited activities in New 
Jersey. Although it could be argued that the statutory exemption granted to "banking 
corporations and savings banks" by the Cor(loration Business Tax Act refers only 
to banks which ue subject to the Bank Stock Tax Act, the unqualified language of 
N,J.S.A. 54 :10A-3 is to the contrary. From the language used it shot1ld not be 
presumed that the Legislature intend~d to impose a tax UP<Jn foreign state banks in 
situations in which New Jersey is constitutionally prohibited from taxing national 
banks which have their principal offices outside New Jersey. We are not aware that 
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either the charters or the laws of the states of incorporation purport to aut·horize 
banking institutions organized under the laws of foreign slates to engage in acrivities 
in New Jersey more extensive than those permitted by the Banking Act of 1948. 
However, if more extensive activities are conducted, the foreign institution would 
become subject to the New Jersey corporation lax laws and other applicable tax 
laws on the same basis as any other foreign corporation engaged in ~uch activities 
in this stale. In our opinion, a foreign banking institution whose only activities in 
New Jersey are those expressly permitted by N .].S .A. 17 :9A-331, including activities 
reasonably ancillary to the foreclosure of a mortgage on New Jersey really, does not 
become subject to the New Jersey corporation tax because of such activities . 

HoNORABLE ARTHUR S. MEREDITH 

Prosewtor, Somer set County 
Court House 
Somerville, New Jersey 

Very truly yours, 

DAvto D . FuRMAN 

Attornry Cmtral 

By : DAVJO M. SATZ, ]R. 

F;rst Ass-islo>•l Attoruty Cc,.ual 

APRIL 24, !961 

FORMAL OPJNION 1961-No. 6 

D.EAR PROSECUTOR MEREDITH: 

At a recent prosecutors' meeting my opinion was sought as to whether blood 
samples may be taken from comatose parties to automobile accidents to determine 
the presence of alcohol. The question requires a consideration of the constitutionality 
of such action under both the Stale and Federal Constitutions and the applicability 
of the death by automobile statute (N.j.S. 2A : IIJ-9) and certain provisions of 
the Motor Vehicle statutes (N.] .S .A. 39 :4-50 ;~nd 50.1) 

There can be no doubt that the taking of blood samples from comatose suspects 
where there ex•sls rea sonable grouncts to suspect such persons of having commitled 
an offense in which the presence of alcohol is pertinent (see Schutt v. MacD~<ff , 127 
N.Y.S . 2d 116 (Sup. Ct. 1954)) and where there arc adequate hc:~lth safeguards does 
not constitute a violation of the due process clause of tile Fourteenth Amendment 
to the United States Constitution. In Breithaupt v. Abram, 352 U.S. 4J2, 77 S . Ct. 
408 ( 1957) the Court considered a factual situation almost identical to the one now 
under consideration . The defendant in that case was involved in an automobile crash 
in which three persons were killed and he was seriously injured. An almost empty 
pint bottle ol whiskey was found in the glove compartment of the defendanl"s vehicle. 
Defendant was taken to a hospital, unconscious, and, after detecting the smell of liquor 
on defendant's breath, a state policeman requested that a sample of defendant's blood 
be taken. While defendant was still unconscious a sample of 20 cc. was taken by an 
attending physiciau by using a hypodermic needle. Analysis of the sample indicated 
.17 per cent alcoholic content and this formed the basis of a conviction for involuntary 
manslaughter. In an ensuing habeas corpus proceeding the argument was made that 
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the taking of a blooct sample while defendant was unconscious came within the pro
scription of Rochi" v. Califomia, 342 U.S . 165, 72 S . Ct. 205 ( 1952) . In Rochin a 
stomach pump was forcibly used lo extract narcotic pills and this conduct was held to 
be such that "shocked the conscience" and was ~o "brutal" and "offensive" that it 
violated traditional ideas o( bir play; and, therefore, it constituted a violation of Due 
Process re~uiremcnls. ln distinguishing the Rochi>t fact situation, the Court in Breit
haupt said (at page 435 of 352 U .S.) : 

"Basically the distinction rests on the fact that there is nothing 'brutal' or 
'offensive' in the taking of a s~mple of blood when done, as in this cas.e, under 
the protective eye of a physician. To be sure, the driver here was unconscious 
when the blood was taken, but the absence of conscious consent, without 
more, does not necessarily render the taking a violation of a constitulioual 
right: and certainly the test as administered here would not be considered 
offensive by even the most delicate ." 

It should be noted that the Supreme Court in Breithaurt specifically pointed out , 
with approval, that State Police resulations applicable there required that such 
samples be taken by a phy sician only . It thus is clear that all medical precautions 
must be observed in the laking of blood samples.* 

In Stat~ v. Ale.ra>~clt-r, 7 N .] . 585 ( 1951) the defendant was arrested under a 
charge of murder. 'vVhile incarcerated prior to trial, he submitted lo the taking of 
a sample of his blood by a Board of Health physician to determine whether he had 
a venereal disease. Without defendant's knowkdge a portion of this sample was 
turned over to police authorities and analy~ed by them to determine his blood type. 
The result of the lest for blood tyDe was admitted in evidence to show the presence 
of defendant's blood on the knife used in ihe homicide. It was alleged as error. among 
others, that the admission of such evidence was a violation of the defendant's privilege 
against self-incrimination, an invasion of his rights against unreasonable search aud 
seizure and a violation of due process of law . The major portion of the Court's 
opinion was devoted to the self-incritnination issue, and it was held that in this State 
the privilege applies to testimonial compulsion only and that no constitutional rights 
under the due process clause are violated where a defendant is compelled lo submit to 
an eX3minalion to determine physical or mental condition. The Supreme Court of 
Oregon in Stalt v. Cram, 176 Ore. 577, 160 P. 2d 283, 285 (1945), made the follow
ing catalog of instances of non-testimonial compulsion of evidence held to have been 
not viola1ive of the privilege against sel!-incri,ninatiol1 : 

"The accused, upon his arrest, may be required to do many things without 
having his constitutional rights against self-incrimination invaded. For the 
purpose of identification he may be required to stand up in court: to appear 
at the scene of the crime (3 Wharton, Crim . Ev., 11th Ed., § 1141) ; to put 

1 h;~t •1 ~b~1~0~he~3~~ie t'eex1i;~enst~t;lyp~;cc:a r~~~!f:~~~~ 1i~;o~:~~~ i~p~~~en~l;ie~~~fi~c~~~e c~c:tuid~~ 
~ic~;~~s i~o~ldfo~~~7:t'!. \tb~ 1c3ok~~ti: c~tfcd ,~f~bd~:;r~e~i ~~c nK~~:!~6~!PTI~~icc~n!~~n~~~~~~"0~ro3viSf!?G 
for suspension or revocation of the drivin& privile&u o( rhe operator o( a motor vehicle wbo 
rdu.su to submit to <1 chtmical lest for the presence: of l.Jc.ohol in his blood. The Kans;s slalute 
prouides that "only a physician or qualified m<dical tcchnici:m • • • can witbdnw any blood of 
any person submitting to a chemical tc~t under tbis, acr." l<Ansos Ge.n. Sl·at. 1949, Supp . 1959, 
§ 8-lOOJ . Probably w1tb this provision in mind the court sr:ttcd in B,-till1g,.u,p1: 

"We tberefotc conclude that a. blood tts t tak~o by ~ skilled tcchnici;1n ls not such 
'conduct tbat shocks tbc conscience- (citation omiucd) no,. &uch a mtthod o( obtaining 
~vidence tbat it olle.nds a "st'Tisc o{ justice" (cirMion omiucd].'" 352 U.S. at 436, 77 
S. Ct. at 411. 
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on " blouse to see if it fils hint (Hall V, u,.;led Slates, 218 u.s. 245, 31 
S. Ct. 2, 54 L. E<.!. 1021, 20 Ann. Cas. 1138) ; to plac~ a nandkcrchid over 
his face (Ross v. Sl"fe, 204 Ind. 281, 182 N.E. 865); 10 stand up and remove 
his glasses (Rulhcr/ord v. Slllle, 135 Tex. Cr. R. 530, 121 S.W. 2d 342); to 
remove his coat and shirt <llld permit the jury to see scars on his bo<ly and 
to don a shirt introduced in evidence (Stn/r v. Oschoa, 49 Nev. 194, 242 P. 
582); or to exhibit his arm so as to reveal talloo marks thereon, which a 
previous witness has sworn were there (Slate v. Ah CJauey, 14 Nev. 79, 33 
Am. Rep. 530). He m<>y also be fingerprinted, photographed and measured 
under the Bertillon system. Uniled Slates v. Kelly, 2 Cir. 55 F. 2d 67. 83 
A.L.R. 122, and cases therein cited; DotmM v. Swan,., Ill Md. 53, 73 A. 653, 
23 L.RA., N.S., 739, !34 Am. St Rep. 586; Hart/ella v. McFecley, 107 N.J. 
Eq. 141, 152A. 17; People v. Les, 267 Mich. 648, 255 N.W. 407, and authori
ties therein cited; Co .. Mrs V. State, 134 r~x. Cr. R. 278, 115 s.w. 2d 681. 
For other instances, ~ee 8 Wigmore, § 2265, footnote 2." 

See also S!att v. Auld, 2 N .]. 246 ( 1949) ; Roesch v. Farber, 48 N.J. Surer. 231 
(App. Div. 1957). With regard to whether the taking of the blood sample consti
tuted an unreasonable s~rch and seizure the Court reiterated the ruie in this State 
thal after a lawful arrest the persOD ol an accused may be examined without a search 
warrant. 7 N.J. at p. 594-S. See also Breilnaupl v. Abran1, supra an<J cf. Eleule7i 
v. Riclt"'a", 26 N.J. 506 ( 1958) whereiu it was held that evidwce unlawfully ob
tained is admissible in the courts of this State, if material and conrpetenl per se. 

lt is concluded, therefore, that there is no constitutional prohibition, under eilher 
Stale or Federal Constitutions, against laking blood samples with proper medical 
safeguards J.nd upon reasonable grounds lor suspicion /rom a comatose suspect to 
be useu in a prosecution under the death by auto statute (N.].S. 2A :113-9). 

The foregoing conclusion does not apply, however, in cases in which such samples 
will be used in a prosecution lor U(ivi'ng while under the influence o( intoxicating 
liquor. In such cases there is a specific >talutory prohibition against the taking of 
samples of body fluids without express consent. N.).S.A. 39 :4--SO.J provides in part: 

'' ... No chemical analysis, as provided in this section, or specimen necessary 
thereto, may be made or taken unless expressly consented lo, or requested 
by, the defendant." 

In the lighl of the A lexonder and 8reithar<pt cases discussed supra, there is no basis 
lor extending the applicability of the express consent requireme•>t of N.J .S.A. 39:4-50.1 
beyond the provisions of N.J.S,A. 39 :4-SO. It should be noted that N.J.S.A. 39:4-50.1 
contains within it such a limitation of its applicability: 

"In any prosecution for a violation of section 39:4-50 ol Title 39 of the 
Revised Statutes relating to driving a vehicle while under the io>Auence ol 
intoxicating liquo>' 

lt is my opinion, therefore, lhal a court, following the Alexauder, Breithaupt and 

other decisions, would hold if confronted with these issues that blood samples may be 

taken from comatose suspects umler adequate med;cal safeguards and upon reasonable 

grounds for suspicion to be use<l in a prosecution un<ler the death by auto statute 

(N.J,S. 2A: 113-9) but that such samples can no! be tal<cn to be used .in a prosecution 
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under lhe statute concerning the operation of a motor vehicle while under the in
Ruence of intoxicating liquors. (N.].S.A. 39:4--50.) 

Very truly yours, 

DAVID D. FURMA1'1 

A /lorn ry G me rat 

Hon. HAROLD J- ASHBY, Choinuon 
Stale Parole Boord 
State Office Building 
Trenlon, New J ers~y 

FORMAL OPINION 1961-No. 7 

Dc.o.~ MR. AsH sv : 

APRIL 25, 1961 

You have inquire<.! ccncerncng (he applicatior. of disenfranchisement ~revisions 

of the Constitution of New Jersey and implementing slatutes to 

(a) Juvenile offenders between the ages of 16 and 18 years, and 
(b) M;nor offenders between the ages of 18 and 21 years conviCted •n adult 

criminal courl. 

We conclude that these provisions have no application \o juvenile offenders under 
the age of 16 and juvenile offenders between the ages of 16 and 18 years adjudicated 
as such in the Juvenile and Domestic Relations Court, but such provisions do have 
application to persons between the ages of 16 and 21 years convicted in the adult 
criminal court of specified disqualifying offenses. 

A.-I. 11, par. 7. of the Co»stit,tion of New Jersey (1947) provides: 

"The legislature may pass Jaws to deprive persons of the right of suffrage 
who shall be convicted of such crimes as it may designate. Any person so 
deprived, when ~ardoned or otherwise restored by law lo the right of suffrage, 
shall ~ga.in enjoy that right." 

The legislature implemented this constitutional provision by Chop. 438. P.L. 194B, 
as amended, R.S. 19:4-l, as ~mended, where it is provided: 

"No person shall have the right of suffrage-

(I) Who is an idiot or is insane; or 

(2) Who has been or shall be convicted of any ol the following designated 
crimes, that is to say-blasphemy, treason, murder, piracy, arSon, rape, 
sodomy, or the ininmous crime against nature, committed with mankind 
or with beast, robbery, conspiracy, forgery, perjury or subornation of 
perjury, unless pardoned or restored by Jaw to the right of snffrage; or 

(3) Who was convictetl prior to October 6, 1948, oi the crime of polygamy 
or of larceny of above the value of $6.00; or who was convicted after 
Oclober 5, 1948, and prior to the effective date of this act, of larceny 

of above the value of $20.00; or 
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(4} Who shall hereafter be convicted of the c,·ime of larceny ol the value 
of $.200.00 or more, m>less pardoned or restored by law to the right of 

sl,ffcage; or 

(S) 

(6) 

(7) 

Who was convicted after October S, 1948, or sh31J be convicted of the 
crime of bigamy or of burglary or of any offense described in chapter 94 
of Title 2A or section 2A: !02-l or section 2A :102-4 of the New Jersey 
Statutes or described in sections 24 :18--4 and 24 .18--47 of the Rev<sed 
Statutes, unless pardoned or restored by l;..w to the right of suffrage; or 

Who has been corwicted of a violation of any o( the provisions of this 
Title for which criminal penalties were imposed, if such person was 
depri~ed of such right as part of the punishrnent therefor according to 
law, unless pardoned or restored by law to the right of suffrage; or 

Who shall be co•1victed ol the violation of any of the provisions of this 
Title, for whicl1 criminal penalties are imposed, if such person shall be 
deprived of such right as part of the punishment therefor accord•ng to 
l~w, unless pardoned or restored by law to the right o{ suffrage.'' 

The Co,.st.tut:o" of 1947, with the exception of the judicial article, becan•e effec· 
tive January J, !948. The l~gislative enactment (Cho(>. 438, P.L 1948 as amende?; 
R.S. 19:4--1, 3 s amended) became effective October 6, 1948. AccordH,gly, >I wdl oe 
observ~d that the itnplementing statute had application only to conv•ctJons had after 
October s, 1948 with respect to the classilication and descnpt>on of cnmes lor wh•~h 
disen(ranchisernent would occur. With respect to d>senfrancl\ls~ment for conv>ct>ons 

h d · t 0 t be 5 1948 we must look to the former Co11slltutto» of Nn.v Jersey a pnor o t o r , · h · h 
which provided in Art. II, par. 1, that a "person convicted of a cnme w <C now 
excludes him from being a witness unless pardoned or restored by law to the nght 
of suffrage" shall be disqualified from exercising the right of suffr~ge. . . . 

The law disqualifying witnesses referred to in said constill>t>onal provlS>on !S 

f d · s 1 of an act entitled "An Act concen•ing 7.tJitnesses," enacted June 7, 1799 oun 111 ec. c · · · 
which continued without amendment unti I the adoption of the former onslztul<on 111 

1844 and provides as follows: 

"That no person, who shall be convicted of bla9phc_n,y, treason, m111:der, 
piracy, arson, rape, sodomy, or the inf~mous crime aga•_nst nature, comm>tled 
with mankind or with beast, polygamy, robbery, consp~racy, forgery or l~r
ceny ol above the value of $6.00, shall in any case be admitted as a w>tness, 
unle~s he or she be first pardoned; and no person who shall be convicted of 
perjury, or of subornation of perjury, although pardoned for the same, shall 

be admitted as a witness in any case." 

Our courts were confronted with the question oi what constituted disenfranchise
rnent from the period of the adoption of the Constit11tio» of 1947, to w1t, January l, 
1948, and the effective. date of the impleme11ting statute (R.S. 19 :4--:) October 6, 1948. 

Jt was held [,1 the ..1 pplico.rirm of Pa!m~:r, 61 A 2d 922 (Co. Ct. !948} that _R.S. 
19:4--1, as amended, did not impliedly repeal the former statu~es and const>tullonal 

· · 1 · t disenfranchisement with respect to conv>Clions pnor to October prov>Slons re. allng o . , . . 
6, 1948. It was further held th~t there was no constitutional_ 1nvahd•ty w•~h respect 
to the requirement of disenfranchisement with regard to conv>cttons had pr•or to the 

effective date of R.S. 19:4--1, as amended, to wit, October 6, 1948. 
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Thus, with respect to convictions had prior to October 5, L948, th~ schedule of 
dis~nfrancbise(})ent CO>lvictions apparent in the 1844 ConslitutioH and the statute re
lating to witnesses will prevail. With respect to convictions had after October S, 1948 
the schedule appearing in R.S. 19:4--1, as amended, will obtain. 

Regarding the application of the aforementioned law to disenfranchisement of 
individuals, it becomes evident that children under the age ol 16 years are not affected 
adversely thereby because it is provided in N.J.S. 2A :85--4 that "a person under the 
age of sixteen years is deemed incapable of committing crime," and there is no 
"conviction" of record. 

Such children charged with juvenile offenses automatically come under the juris
diction of the Juvenile and Domestic Relations Court and the adult criminal court 
has no jurisdiction. 

The Juvenile Court as presently conslituted in this State was established by 
Chap. 157, PL. 1929 and the jurisdiction of the court was limited to children under 
the age of 16 years, tJntil enlarged by Ciw{>. 97, PL. 1943, to include, on a selective 
basis, childr~n over the age of 16 but under the age of 18 years. It was the legislative 
scheme of Chop. 97, P.L. 1943, that all cases of minors between ages 16 and 18 would 
be referred to the juvenile court which might in turn forward the case to the prose
cutor for disposition in the adult criminal court if special circumstances appeared 
in the situation. This same jurisdiction continues at the present time under similar 
circumstances. See N.J.S. 2A :4--3, el seq. 

It is provided in N.J.S. 2A :4--39 that "no adjudication npon the status of a child 
under the a~;e of 18 y~ars of age shall operate to impose any of the civil disahilities 
ordinarily imposed by conviction, nor shall such a child be deemed a criminal by 
reason of such conviction, nor shall such adjudication be deemed a conviction." 

Accordingly, it becomes apparent that if the juvenile court retains jurisdiction 
of an individual under the age of 18 years and adjudicates the person as a juvenile 
offender then the d;scnfranchisement features of R.S. 19:4--1, as amended, shall not 
apply. 

[f the juvenile court avails its~ if of the provisions of N.J.S. 2A :4-15 and trans
fers the case of a child between the age of 16 to 18 years to the adult criminal court 
lor disposition. and if conviction is had therein, th~n it is evident that the provisions 
of R.S. 19:4-1 witt apply and disenfranchis~ment will occur if conviction is had for 
any of the cri.nes enumerated in the schedules referred to above. This is because 
it is provided in R.S. 19 :4--l, as amended, that "No person shall have the right of 
suffrage • • * (2} who has been or shall be convicted of. any of the following desig
nated crimes • * *-" The utilization by the legislature of the past tense with respect 
to conviction of crime is a clear intent that ;t should apply to convictions previously 
had as well as to those in the future. 

This argument is bolstered by the language used fu the /lpplic11tion of Palmer, 

s .. pra, where it is indicated by the court that the purnose of the constitutional pro· 
vision and the implementation thereof by the legislature is to maintain purity ol 
elections. The same decision is authority for the proposition that R.S. 19:4--1, as 
amended, could apply retroactively without constitutinnal invalidity. 

Palmer, ST<Pra, was approved In the Matter of S•nith, 8 N.J. Super. 573 (Co. 

Ct. 1950) where Juctge Hartshorne extended the provisions of R.S. 19 :4--l, as amended, 
to include convictions had in sister states and federal courts. 
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We find nothing in any of the constitutional (lrovisions or implementing statutes 
relating to disenfranchisement which can be interpreted to mean that persons under 
the age of 21 years convicted of di squalifyi ng cr imes ~hould · receive automatic 
amnesty therefrom upon attainment of majority and, thus, escape application of the 
disenfranchisement provisions of the Constitution and the laws of this jurisdiction. 

We conclude that it was the intention of the framers of the Constitution and the 
Legislature to disenfranchise all persons convicted in adult criminal court of the 
specific enumerated offenses and to exclude therefrom minors adjudicated as juvenile 
offenders in the Juvenile and Domestic Relations Court. 

Very truly yours, 

DAVIO D. FuRMAN 

A IIOY>~ty General 

By : EuGENE T. URBANIAK 

Deputy A ll&rney General 

DR . Vr NCENT P. BuTLER, Suretary 
Stale Boord o/ M edicol Exomit~ers 
28 West State Street 
Trenton, New Jersey 

and 
DR. EM.ANUEL C. NunocK, Secretary-TreasT<rl?r 
Slate BQard of Optomclrisls 
162 West State Street 
Trenton, New Jersey 

FORMAL OPINION 1961-No. 8 

DEAR SIRS: 

MAY 25, 1961 

You have asked whether Chapter 12 of Title 45 of the Revi sed Statutes regulating 
the practice of optometry authorizes optometrist s to prescribe and fit contact lenses 
and if so whether ortometrists are permitted to delegate thi s function to ophthalmic 
technicia;s or dispensers who are not licensed to practice optometry or medicine. 

The first part of this question must be atiSW~red in the affirmative. R.S. 45:12-1 
sets out the statutory definition of the practice o£ optometry as follows: 

"The practice of optometry is defined to be the employment of objective 
or subjective means, or both, for the examination o£ the human eye lor the 
purpose of ascertaining any departure from the normal, measuring its powers 
of vision and adapting lenses or prisms for the aid thereof.*. * •" 
In Abelson's l11c. v. N. !. Stat~ Board of Optomtlrists, 5 N.J . 412 (1950), the 

Supreme Court held that optometry was a profession in sustaining the constitutionality 
of regulatory legislation. The opinion stated at p. 419: 

"Optometry is directed to the measurement of the range of vision and 
the correction by lens, of visual defects aod the increase of visual power 

with a minimum of eye exertion. * * •" 
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Thus the Legislature and the Supreme Court have established and recognized 
the fitting o£ lenses as within the practice of optometry. No prescription on the 
authority to fit contact lenses can be construed by implication. The Legislature in 
1954, at a time when contact lenses were already in widespread use, srecifically 
referred to them in an amendment to the Optometry Act (L. 1954, c. 227) : 

"The board shall have the power • * • to refuse to grant, to revoke or 
to suspend (or a specified time * • * any license to practice optometry in the 
State of New Jersey for any of the following causes : • * • 

(h) • • • advertising to perform optometric services or with relcrence to 
providing glasses, spectacles, contact lenses, frames, mountings, lenses 
or prisms • • "'." 

The conclus ion that optometrists enjoy a statutory sanction to fit contact lenses 
is based upon the la w as enacted. Whether this delicate prosthesis involving the 
fixing of a foreign body in contact with the cornea of the eye should be entrusted to 
other than medical doctors is a subject for continuing legislative scrutiny. Thi s is 
a developing problem and the extent and incidence of permanent eye injuries and 
visual impairment through the indiscriminate use of contact lenses without medical 
safeguards are still unknown. More and more patients are seeking contact lenses for 
cosmetic or emotional reasons, instead of for their original purpose to improve vision 
because of pathological conditions in which correction of the refractive error through 
the use of spectacles would not work a satisfactory improvement in vision. Every 
wearer of contact lenses faces the possibility at some time o£ injury, irritation or 
inflammation of the eye as a direct or indirect result of the abrasion o£ contact lenses 
upon the cornea. 

The Medical Society of New Jersey has conducted a survey of medical doctors 
practicing ophthalmology . An appreciable incidence of permanent injury or permanent 
visual impairment due to the wearing of contact lenses has been reported. 

The bounds of the practice of optometry stop short. While optometrists have 
training in the diagnosis of pathology of the eye and unquestionably have a duty to 
refer cases involving ocular pathology to medical doctors, Codt of Ethics, New 
Jersey Optometric Association, Section 1, optometrists are prohibited from the care 
or treatment of injuries, growths or di .~eases of the eye. Medical examination and 
diagnosis, first an evaluation whether the use o( contact lenses is medically permissible 
and secondly, periodic observation as long as the patient wears them to determine 
any physical and pathological impairments, appea r to be of critical importance. This 
subsequent evaluation includes methods available to medical doctors and proscribed 
to optometrists; slit lamp biomicroscopy of the cornea with the drug Auorescein to 
diagnose the presence or absence ol pathological change due to trauma or to metabolic 
disturbance. 

The majority. of recent judicial decisions recognize that the diagnosis but not the 
treatment of pathology is within the realm of the optometrist's professional compe
tence. ln State v. Standard Optical Co ., 182 Oregon 452, 188 Pac. 2d 309, 313 ( 1947). 
for example, the highest court of Oregon discussed optometry as follows: 

"While it is true that an optometrist is not permitted by law to treat 
diseases of the eye, nevertheless, his training enables him to d iagnose patho
logical conditions, and his duties require him to refer the patient to a prac-
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titioner who is qualified to treat such conditions. The fact that he is trained 
to diagnose pathological conditions in itself indicates that the optometrist 
is not a mere skilled craftsman or mechanic." 

The United States Supreme. Court, in Williamson v. Lee Opt1cal Co., 348 U.S. 
483, 486 (1955), commented on the subject: 

"An ophthalmologist is a duly licensed physician who specializes in the 
care of eyes. An optometrist examines eyes for refractive error, recognizes 
(but does not treat) diseases of the eye, and fills prescriptions for eyeglasses." 

See also Lieberma11 v. Co11necticut Stale Board of Examiners in Opto111elry, 130 
Conn. 344, 34 A. 2d 213, 215 (Supreme Ct. of Errors 1943) ("A properly qualified 
optometrist should be able to discover diseased conditions of the eye which require 
treatment by an ophthalmologist and should, when they are discovered, refer his 
patient to a doctor qualified to deal with them."); and McMurdo v. Getter, 298 Mass. 
363, 10 N.E. 2d 139, 143 (Supreme Judicial Court, 1937) ("In recent times abnor
malities of the eye, like those of the teeth, have been found sometimes to indicate 
and often to result in serious impairment of the general health. The work of an 
optometrist approaches, though it may not quite reach ophthalmology.") 

In answer to the second part of the question you have posed, there is nothing 
in Chapter 12 of Title 45 which authorizes optometrists to employ anyone other than 
another duly licensed optometrist or a duly licensed physician to fit contact lenses 
as his agent. 

Laws of 1948, Chapter 439 (R.S. 52 :17(B)-41.1 to 52 :17(B)--41.24 inclusive) 
provides for the regulation of the practice of ophthalmic dispensing, with the limita
tions set forth in R.S. 52 :17(B)--41.1: 

"* • * A person (ophthalmic dispensers or ophthalmic technicians] reg
istered under the provisions of this ac.t is specifically prohibited from engaging 
in the practice of ocular refraction, orthoptics, visual training, or fitting con
tact lenses; or the prescribing of subnormal vision aids or telescopic spectacles, 
in his own behalf or as an employee or student of another, whether under 
the personal supervision of his employer or preceptor or not. 

"No person not licensed to practice medicine or optometry in this State 
shall directly or indirectly, for himself or others, do or engage in any act or 
practices specifically prohibited to duly registered ophthalmic dispensers and 
ophthalmic technicians by the provisions of this act." 

The manifest legislative intent of this statute is to prohibit any person other 
than a medical doctor or an optometrist from the practice of fitting contact lenses. 

Very truly yours, 

DAVID D. FURMAN 

A llorney General 
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JUNE 20, 1961 
HoNoRABLE SALVATORE A. BoNTEMPO 

Co111missioner of Conservation and 
Economic Development 

205 West State Street 
Trenton, New Jersey 

FORMAL OPINION 1961-No. 9 

DEAR CO!'>l:MlSSJONER: 

You have requested our opm10n as to whether a limited-dividend housing cor
poration may be incorporated under the authority of Laws of 1949, c. 184, N.J.S.A. 
55:16-1 et seq., as a wholly owned subsidiary of a business corporation organized 
pursuant to Title 14 of the Revised Statutes. In our opinion such incorporation would 
be lawful subject to the restrictions set forth below. 

N.].S.A. 55:16-6 provides for the incorporation of limited-dividend housing cor
porations in the following manner: 

"Any 3 or more citizens of the State, as individuals or as the representa
tives of I or more banks, foundations, labor unions, employers' associations, 
veterans' organizations or insurance companies or any combination of the 
foregoing, may form a housing corporation for the aforesaid purposes by 
making, signing, acknowledging and filing a certificate as required for other 
corporations formed under Title 14, Corporations, General, of the Revised 
Statutes, • * •" 

The statute was enacted to encourage capital investment to alleviate the housing 
shortage in New Jersey by offering tax exemptions for projects providing decent, 
safe and sanitary dwellings for families in need of housing. N.J .S.A. 55:16-2, 18. 
The Legislature intended that such exemptions would encourage capital investment 
in the projects. At the same time, such corporations are subject to certain operating 
conditions among which are the control and supervision by the Department of Con
servation and Economic Development over the projects, N.J .S.A. 55:16-11 to 17; 
and restrictions on payments of dividends to stockholders, N.J.S.A. 55:16-5, 6. 

However, while the operations and profits are limited, the above quoted language 
of N.J.S.A. 55:16-6 does not prevent ownership, following formation pursuant to 
that section, by a Title 14 corporation. Delineation of the several types of business 
associations is not designed to be restrictive or exclusive as to the type of organiza
tion that may have control over or eventually function as a limited-dividend housing 

, corporation. The apparent intent is to permit those enumerated entities to engage 
in limited-dividend housing activities despite other statutory limitations or disabilities 
which are found in legislation conferring authority to organize and function as such 
associations. 

N .J.S.A. 55:16-6 permits 3 citizens of this State, as individuals, to form a limited
dividend housing corporation. At the same time, absent any statutory limitation to 
the contrary, such individuals may act as incorporators pursuant to the terms of 
R.S. 14 :2-1 et seq. as agents for and in the name of a Title 14 corporation. In turn, 
all of the stock of the limited-dividend corporation may be purchased and held by a 
Title 14 corporation. 
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N.J.S.A. 55:16-19 provides that the provisions of law applicable to ordinary 
stock corporations shall, except in the case of conAict with the Limited-Dividend 
Housing Corporations Law, apply to corporations organized under the latter statute. 
N.J.S.A. 14:7-1 and 14:7-2 require that every corporation shall have at least three 
directors selected from its stockholders or from the stockholders of a corporation 
owning not less than 25')'o of its stock. The maller of directors not being dealt with 
in the Limited-Dividend Housing Corporations Law, this provision applies to cor
porations organized thereunder. Thus when a Title 14 corporation is the sole stock
holder of a limited-dividend housing corporation, three directors of the latter cor
poration must be stockholders in the Title 14 corporation. 

HoNORADLE FRANK A. VERGA 
Deputy Attorney General 
Chief, Bureau of Consumer Frauds 
1100 Raymond Boulevard 
Newark 2, New Jersey 

Very truly yours, 

DAVID D. FURMAN 
Attorney .General 

By: DAVID M. SATZ, JR. 
First Assistant Allomcy General 

)VI-IE 20, 1961 

FORMAL OPINION 1961-No. 10 

DEAR MR. VERGA: 

In your letter of May 4, 1961 you outlined a situation concerning which your 
office has received i,-,formation and requested our advice. The situation is as follows: 

Ice cream manufactur~rs often lend refrigeration equipment to retailers. These 
units have four to twelve wells or recesses wherein ten-gallon containers are placed. 
lee cream is then scooped out of the open containers and placed on ice cream cones 
or hand packed in small cartons. The refrigeration unit bears the lending manu
facturer's brand name. Some retailers are using these units to store and sell other 
brands of ice cream. Additionally, we are advised that retailers have used the bor
rowed units to store other frozen foods. 

Such use other than to store ice cream of the brand name constitutes a violation 
of several statutes of this State. Ice cream manufacturers and dealers should be so 
advised. 

Section 2 of the Laws of 1960, Chapter 39 (N.J.S.A. 56 :8-2) states that: 

"(t]he acl, use or employment by any person of any ... misrepresentation 
... in connection with the sale or advertisement of any merchandise, whether 
or not any person has in fact been misled, deceived or damaged thereby, is 
declared to be an unlawful practice .... " 

The customer who purchases ice cream which is scooped out of open ten-gallon con
tainers located in the wells or recesses of the refrigeration unit, may see only lhe 
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brand or manufacturer's name affixed to the unit rather than any names which might 
appear on the ten-gallon containers. As a result, the customer may receive ice cream 
of a make or (]uality other than that which he believed he was buying. Under the 
circumstances misrepresentation undoubtedly is involved. 

Chapter 355 of the Laws of 1933 (R.S. 56:3-14 to 34), also, is pertinent. Section 
IS provides that: 

"Any person . . engaged in manufacturing ... ice cream [or similar prod
ucts) ... or selling [ice cream] in ... refrigerators ... upon which his 
.. name . or other marks [is] branded ... may regisl'er his .. name 

and is thereafter 

deemed the proprietor of such name ... and of every container upon 
which such name ... may be branded." R.S. 56 :3-15. 

Where there has been a proper registration of the brand name in compliance with 
sections 16 through 19: 

"No person ... other than the owner or proprietor, of [the] name ... shall 
fill or cause to be filled with [ice cream] ... or shall .. use . . any 
[refrigerator] ... nor shall ... remove or conceal any such name 
without the written consent of the owner." RS .. 56 :J-20. 

Absent written permission to store other ice cream, a violation would e><ist. Persons 
violating Section 20 are subject to prosecution under Section 21 which provides for 
fines of $5.00 per unit or imprisonment for a period of not less than 10 days nor more 
than one year or both. On subsequent violations, the penalty is a fine of $10.00 or 
imprisonment for not less than 20 days nor more than one year or both. 

HoNORABLE HAROLD J. ASHBY 
Chairman. Stale Parole Board 
State Office Building 
Trenton, New Jersey 

Very truly yours, 

DAVID D. FURMAI-I 
Attomey General 

FORMAL OPINION 1961-No. 11 

DEAR MR. ASHBY: 

jUNE 29, 1961 

You have. requested our opinion as to whether R.S. 19:4-1 disenfranchises a per
son convicted of "carnal abuse" as distinguished from a conviction had for "rape." 

A preliminary determination must be made that R.S. 19:4-1 operates to deprive 
persons convicted of certain enumerated offenses of the right of suffrage and to this 
extent works a forfeiture upon such persons. In Morter v. Repp, 80 NIL. 530, 532 
(Supreme Ct. 1910) ; aff. 82 NIL. 531 (E. & A. 1911), it was said that 
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"A penal statute is one which enforces a forfeiture or penalty for transgress
ing its provisions by doing a thing prohibited." 

The court then observed that such a forfeiture statute falls within the category 
of a "penal statute" and the decisions in this jurisdiction to the effect that penal 
statutes are to be construed strictly against the state are legion. It was said in Slate 
v. Vander have, 47 N.J. Snper. 483, 492 (App. Div. 1957); aff. 27 N.J. 313 ( 1958) that 

"Penal statutes are to be construed strictly against the stale, for statutes 
creating and defining crimes cannot be extended by intendment. The con
demned act must be plainly and unmistakably within the statute. • * • 
Accordingly, any doubt as to the meaning of the statute is to be resolved in 
favor of the strict construction thereof." 

In Marler v. Repp, supra, the court carefully made the observation "that 'penal' 
is a much broader term tha" 'criminal,' and includes many statutory enforcements of 
police regulations, the violation of which are in no sense crimes." Thus, we must 
conclude that R.S. 19:4-l, in !hal it provides for a forfeiture of !he right of suffrage 
in certain cases, falls within the definition of a "penal" statute as defined in Marler 
v. Repp, snpra, and is subject to the rule of strict construction. Accordingly, unless 
it clearly appears that the Legislature intended the forfeiture of suffrage by a person 
convicted of "carnal abuse," we must· find that the forfeiture will not apply. 

An examination of the pertinent portions of the statutes involved is essential 
to a uetermination of the issues raised. 

The applicable part of R.S. 19 :4-l is as follows: 

"No person shall have the right of suffrage-

(I) Who is an idiot or is insane; or 

(2) Who has been or shall be convicted of any of the following designated 
crimes, that is to say-blasphemy, treason, murder, piracy, arson, rape, 
sodomy, or the infamous criine against nature, committed with man
kind or with beast, robbery, conspiracy, forgery, perjury or subornation 
of perjury, unless pardoned or restored by law to the right of suffrage; 
or ... " 

The crime of "rape" or "carnal abuse" and the punishment for conviction thereof 
in various phases is described in N.J.S. 2A :138-1, which provides: 

"Any person who has carnal knowledge of a woman forcibly against her 
will, or while she is under the influence of any narcotic drug, or who, being of 
the age of 16 or over, unlawfully antl carnally abuses a woman-child under 
the age of 12 years, with or without her consent, is guilty of a high misde
meanor and shall be punished by a fine of not more than $5,000, or by im
prisonment for not more than 30 years, or both; or who, being of the age 
of 16 or over, unlawfully and carnally abuses a woman-child of the age of 12 
years or over, but under the age of 16 years, with or without her consent, 
is guilty of a high misdemeanor and shall be punished by a fine of not more 
than $5,000 or by imprisonment for not more than IS years, or both." 

State v. Lefante, 12 N.J_ 505, 513 (1953), observes that there are three separate 
crimes encompassed in N.J.S. 2A: 138-1 and, to use the language of our Supreme 
Court, they are as follows: 
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"(l) Rape, 

(2) Carnal abuse of a woman-child under the age of 12 years, and 

(3) Carnal abuse of a woman-child over the age of 12 years and under the 
age of 16." 
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The distinction between "carnal abuse" and "carnal knowledge" was made early 
in this jurisdiction in Stale v. H1tmmer, 73 N.J.L. 714 (E. & A. 1906) and Stale v. 
H1tggins, 84 N.J.L. 254 (E. & A. 1912) and affirmed in Stale v. MacLean, 135 N.J.L. 
491 (Supreme Ct. 1947) where it was held that 

"Carnal abuse is an act of assault or debauchery of the female sexual organs 
by the genital organs of the male which falls short of knowledge with its 
accompanying penetration." 

Of similar effect was State v. A1tld, 135 N.J.L. 293 (E. & A. 1946); and Stale 
v. Riley, 49 N.J. S11per. 570, 584 (App. Div. 1958) where the court said: 

"The law is clear that what is required to constitute rape or forcible carnal 
knowledge is actual sexual penetration. Application of Faas, 42 N.J. Super. 
31, 35 (App. Div. 1956)." 

In State v. Orlando, 119 N.J.L. 175, 183 (Supreme Ct. 1937), Justice Trenchard 
said: 

"Considered in its entirely the instruction of this topic was that to convict 
the defendant of rape the jury must find that he had sexual intercourse with 
the prosecutrix forcibly and against her will; that to complete the crime 
of rape there must be penetration by the sexual organ of the male in the 
sexual organ of the female, and that the slightest penetration is sufficient. 
That was right." 

Summarizing the general situation described above, our Supreme Court said in 
Stale v. Lefanle, S1tpra: 

"In normal usage rape, or forcible carnal knowledge, is entirely distinct 
from carnal abuse, the first involving actual sexual penetration, and the second 
being, as slated in Stale v. H11ggins, 84 N.J.L. 254, 259 (E. & A. 1913), 'an 
act of debauchery of the female sexual organs by those of the male which 
does not amount to penetration.'" 

It is evident that a conviction for "rape," referred to in N.}.S. 2A: 138-1 as 
"carnal knowledge" is for an entirely different offense than "carnal abuse." Referring 
again to R.S. 19 :4-1, the legislative enactment which disenfranchises certain con
victed persons, it is significant that only the crime of "rape" is included aud no ref
erence is made to the application of the law to a person convicted of "carnal abuse." 

Accordingly,. we determine that a person convicted of "carnal abuse" has not 
been convicted of "rape," is not within the purview of the disenfranchising statute 
and is not obliged to forfeit the rJght of s~ffrage. 

Very truly yours, 

DAVID D. FUR:I-IAN 

Attorney General 

By: EuGENE T. URBANIAK 

Deputy Attorney General 
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MR. WILLIAM KINGSLEY 

Acting Director, Divisio>1 of Taxatio11 
Department of the Treasury 
State House 
Trenton, New Jersey 

FORMAL OPINION 1961-No. 12 

DEAR MR. KINGSLEY: 

]ULY 5, !961 

You have asked our opinion as to various questions that have been raiserl with 
regard to the tax exemption for senior citizens recently authorized by constitutional 
amendment (Art. VIII, Sec. I, par. 4) and implemented by Chapter 9 of the Laws 
of 1961 (N.].S.A. 54:4-3.36, ct seq.) In general, tile constitutional provision and the 
statute allow exemptions from taxation of real property in an amount not exceeding 
$800.00 for citizens and residents of this State aged 65 or more, who have incomes 
not in excess of $5,000 per year. The exemption applies to the assessment on real 
property taxed locally throughout the state. Exemption applications are to be 
processed by local assessors. It is obviously desirable to have a uniform application 
of the law and for that reason we answer below a number of questions that have 
been specifically raised. 

You have asked whether the income of a claimant's spouse or the income of other 
members of the claimant's family who reside in the same dwelling should be added 
to the income of the claimant for the purpose of measuring claimant's "income" 
against the $5,000 limitation. 

The act does not direct that income of the claimant should be combinerl with 
his or her spouse or other members of the family residing in the dwelling for the 
purpose of determining claimant's income. Section 2 of the act permits "[E]very 
person * * * having an income not in excess of $5,000.00 per year" who meets other 
conditions to claim the exemption. Section 9 o{ the law specifically provides that, 
"property held by husband and wife, as tenants by the entirety, shall be deemed wholly 
owned by each tenant * * *." Therefore, either spouse is entitled to claim the exemp
tion on the basis of his or her qualifications alone. 

Consequently, the law as it presently stands would permit an $800 exemption to 
a claimant wife whose income is less than $5,000 per year but whose husband, for 
example, has an income of $25,000 per year. However absurd this result may be, 
there is no provision in the statute which permits the combining of income in such 
cases. 

The provision with respect to ownership of property by tenants by the entirety 
was apparently placed in the statute to avoid an interpretation which would require 
the husband and wife both to meet all the statutory conditions to obtain the exemp
tion. For instance, one spouse may be 65 or more years of age and the other under 
65 and still the exemption could be claimed by one spouse against the dwelling held 
in their names as husband and wife. Each spouse is expressly deemed the full owner 
of the property for the purpose of the exemption. It is this provision that emphasizes 
the conclusion that the income of the claimant alone as well as his other individual 
qualifications shall be considered apart from the income of his or her spouse. 
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Since the enactment of this law members of the Legislature have recognized this 
result. The Senate has passed Senate Bill No. 227 which would amend the law to 
the extent of providing that for the purposes of the Act the income of a husband 
shall be deemed to be the income of his wife in addition to her own income, and 
vice versa. 

II 

You have asked whether an individual claimant eligible to receive the senior 
citizen exemption of $800 may also receive, in addition thereto, the $500 veteran's 
exemption or any other exemption. Article VIII, section 1, paragraph 4 of the New 
Jersey Constitution (the amendment which authorizes the senior citizen exemption) 
adequately provides the answer to this question. The amendment reads in part as 
follows: 

"Any such exemption when so granted by law, shall be granted so that it 
will not be in addition to any other exemption to which the said citizen and 
resident may be entitled." 

Consequently, the citizen receiving the $500 veteran's exemption would not be quali
fied to receive the $800 exemption as well; the granting of the senior citizen exemp
tion extinguishes his right to the veteran's exemption. This is so whether or not the 
veteran's exemption is applied in whole or in part to personal property, or to other 
real property owned by such claimant. This view was expressed by Senator Wayne 
Dumont, one of the sponsors of the constitutional amendment, at the public hearing 
prior to the passage of Senate Concurrent Resolution No. 12 (now Art. VIII, section 
I, paragraph 4 of the New Jersey Constitution). On page 13 of the transcript of the 
aforementioned pub] ic hearing the Senator said: 

"I know that SCR 12 says in effect that where a senior citizen is also a 
veteran, they cannot get both exemptions." 

We are further persuaded to the conclusion that this was the legislative intent 
by the fact that on this subject another Senate Concurrent Resolution, SCR 4, was 
considered by the Legislature. SCR 4 provided that the $800 exemption would be in 
addition to other exemptions. Since SCR 4 was not adopted, this fortifies the con
clusion that the Legislature did not intend to allow more than the one exemption 
for any one claimant. 

III 

This provision does not bar a person from claiming a senior Clllzen exemption 
for the year 1961, even though he is already receiving a "standing" veteran's exemp
tion of $500 for the same year. Although N.].S.A. 54:4-55 would prohibit the 
assessor from removing the veteran's exemption from the books, the assessor may 
allow the senior citizen an $800 exemption credit for the year 1961 and debit the 
veteran's exemption of $500 against the senior citizen exemption credit, L. 1961, c. 9, 
sections 5, 6. The veteran-senior citizen will receive for 1961 a credit determined 
as if he received an additional $300 senior citizen exemption for that year alone. 

IV 

Chapter 9, Laws of 1961, section 2 provides that the exemption claimed by the 
senior citizen on the "dwelling house" owned by him and wherein he resides shall 
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not exceed $800 ;,. the aggregate "on such real property." That section further pro
vides that "no such exemption shall be in addition to any other exemption to .which 
said person may be entitled." Where the dwelling house is owned by husband and 
wife as tenants by the entirety, a claimant's wife, otherwise eligible, could not be 
allowed the full $800 senior citizen exemption if her husband is receiving a veteran's 
exemption of $500 on the dwelling owned by them. The husband can claim the $500 
veteran's exemption but the wife can only receive a $300 senior citizen exemption on 
that house. This result is required since section 2 of the Act limits the exemption 
on any dwelling house to an assessed valuation of $800 '" the aggregate, where the 
senior citizen exemption is applied to that house. However, if the veteran's exemption 
is applied to personal property, the veteran's wife could receive the full senior citizen 
exemption on the dwelling house owned by them as tenants by the entirety. Also a 
wife can obtain the full $800 senior citizen exemption on their dwelling house if the 
husband's veteran's exemption is applied to property other than the real property 
on which the dwelling house is located. 

v 
A claimant may obtain only one senior citizen exemption on but one dwelling 

house; this exemption may not be divided between two or more residences and the 
dV:.elling house must be the claimant's principal place of residence. Section 2 of the 
Act (Laws of 1961, Chapter 9) provides that a claimant "residing in a dwelli11g house 
owned by him * * • shall be entitled * * * to exemption from taxation on such real 
property * ~ *." (Emphasis supplied.) The statute intends that the exemption be oil 
o dwelling house, nof dwe/li11g houses. By limiting the exemption from taxation to 
a single dwelling and by requiring claimant to be domiciled in New Jersey for 3 or 
more years, the Legislature expressed the intent that the exemption shall apply to 
but one dwelling of claimant for the purpose of this statute, the dwelling where 
claimant makes his principal and permanent home. 

Thus, where a claimant resides in an apartment house which is his principal place 
of residence and occupies a cottage or bungalow during the summer months, the 
summer home cannot be considered as a dwelling house upon which claimant may 
receive this exemption. 

In a situation where both the claimant and his wife meet all the prerequisites 
for exemption as persons 65 years or over and where the claimant owns one residence 
and his wife another, an exemption may be obtained only with respect to the dwelling 
house which constitutes the principal place of residence. The result is the same where 
the claimant and his wife, as tenants by the entirety, own two residences. An exemp
tion may be claimed only on the dwelling house which constitutes the principal place 
of residence. One spouse may not claim the exemption on one hous~ and the other 
spouse claim the exemption on the second house. 

Further, the statute makes no reference to apportioning the tax among two or 
more properties. In the legislation allowing the veteran's exemption (N.J.S.A. 
54 :4-3.12p) there appears specific authorization for an apportionment: 

"~ * * but exemption may be claimed in any taxing district * * * and may 
be apportioned, at the claimant's option, between two or more taxing dis

tricts; * * *." 

ATTORNEY GENERAL 127 

The absence of similar language in the senior citizen exemption statute compels us 
to conclude that the Legislature did not intend to allow the senior citizen exemption 
to be apportioned. 

An example of the apportionment problems that may arise is illustrated by the 
following: A veteran-husband and his wife own a principal residence in one taxing 
district and own either vacant land or a summer cottage in another taxing district 
in New Jersey. If neither claims the senior citizen exemption, the husb:md could 
elect to apportion the veteran's exemption between the two properties. If a senior 
citizen exemption is claimed by the husband, it could not be apportioned between the 
two properties, and, as shown above, it is taken to the exclusion of his veteran's 
exemption on any property. However, if the wife claims the senior citizen exemption 
on the dwelling house, the husband may still claim the veteran's exemption on the 
other property in the full amount or he may claim the veteran's exemption against 
personal property, as indicated above. However, should the husband desire to appor
tion his veteran's exemption between the properties in both taxing districts, he can 
do so provided that the exemptions for himself and his wife on the dwelling house 
do not exceed $800 in the aggregate. 

Very truly yours, 

DAVID D. FURMAN 
Attorney General 

By: RoBERT L. SHELDON 
Deputy Attorney General 

HONORABLE RAYMOND H. BATEMAN 
Somerset County Assemblyma" 
1!8 West High Street 
Somerville, New Jersey 

FORMAL OPINION 1961-No. 13 

DEAR AsSEMBLYMAN: 

}ULY 10, 1961 

You have requested an opm•on as to the procedure to be used in filling the new 
offices on township committees in all townships which have exceeded a population 
of 4,500 in the 1960 federal census, except those located in sixth class counties (R.S. 
40 :146-2). The 1960 federal census was promulgated effective May 6, 1961, a date 
too late for the nomination at the regular primary of candidates for newly established 
offices. 

It is my opinion that R.S. 19:27-11 applies to these circumstances and sets forth 
the procedure to be followed for selection of candidates. This statute has been con
sidered in an earlier opinion, see Ops. Atty. Gen. No. 53 (1950) in which it is said: 

"The obvious intent of R.S. 19 :27-11 is to make unnecessary a special pri
mary election in connection with certain vacancies and yet to make available 
the machinery of the general election for the filling of such vacancies." 

This statute is aimed at filling "vacancies" and it must be considered whether 
the facts at hand present such a "vacancy" within the purview of the statute. In the 
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sarf\e tide. R.S. 19 :3-25 delin~s a "vacancy" to include a(li.ces which exist and became 
vacant but says Mtning of offices whitn are newly created. 

A similar prableut arose in June 1954 wheu Pemberton Townsnip of Burlington 
County became entitlexi to additional com•nitteemen under RS. 40:146-2. The pro
cedure prescribed by R.S. 19 :27-11 was followed. The court in M icfuul.$ v. 1 ohnsO'TI, 
JJ N.J. Super. 77 ( App. Div. 1954) held this to be the proper governing provision 
of Jaw. In doing so, the court considered t..he term "vacancy" as appearing irt that 
st~tute and held tflat the term was intended by the legislature to include all unfilled 
elective offices includi11g those established by an increase in population of the munici
pality, citing supporting authority from New Jersey and other jurisdictions. 

BrieRy outlined, N.J.S.A. 19:27-11 permits the naming of candidaLes by twa 
pro<:esses; f>rst, the county committee of each political party is authorized to natne 
a candidate and, second, independent candidates may be nominated by petition. Time · 
requirements aY~ very important in each inst~nce; the v~cancy must have occurred 
more than thirty-seven days prior to the general elec:ian, .a11d the statements o( 

se.lection ar ~ritions of nomination must have been filed with the county clerk a.t 
least th<rty·four days prior to the g-eneral election. When the vacancy occurs it is 
the duty of the rnuntcipal clerk of the township to give prompt notice of the vacancy 
to the county clerk, th.: chairman of the county committee of each political party 
and in counties of the first class to the county board of elections . 

Very truly yours, 

Ho". NED]. PARS'El<IAN, Arfing Director 
Divisiott of Moror Vehicles 
25 South Montgomery Street 
Trenton, New Jersey 

DAVIO D. Fu~M..,N 

A llon•ey Gmeral 

FORMAL OPINION 1961-No. 14 

D.EAR Dr~ ECTOR P ARS£l<lAN: 

}U!.Y [8, 1961 

We have been a~ked whether N.].S. 2A :168-1 authorizes a mag-istrate to suspend 
the imposition or execution of a sentence where a mandatory penalty is fixed in 
subt itle 1 of Title 39 (Chapters 1 through 5) despite the provi$ions of R.S. 39 :S-7. 
N.J.$ . 2A :l6S-J W\d~ in part as !allows: 

"Whrn it shall appear that the best interests of the public as well as of 
the dtlendant will he subserved thereby , tl>e courts o( this state having 
jurisdictiDn over criminal or quasi-criminal actions •h~\1 have pOwer. a(tcr 
convictiDn f>f a Iter a plr:a oi guilty or noo vLS\r for any CTi.me or offense, 
except tho•e herein~iter described. to ~uspend the imposition or ~t:eut..ion 

o( sen!ence, and also to place the ddendant on prob.ltion Uttder the sup<:r
vision a{ the chid probation officer of th< coumy, for a period oi Mt less 
than l year nor mar~ than S years." 
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R.S. 39 :S-7 reads as follows: 

"ln any proceeding instituted pursuant to the provisioo.s o( this sub
tide, exceDl where a mandatory penalty is lixed herein, the m~gistrate nt~y 
suspend the imposition or ex~cution of sencence, and mJ.y J.Jso p(ace the 
defendant on probation under the supervision of the chief prob~tion officer 
o( the county for a pcriod of not l~ss th~n six mo11ths nor more tl•~.n o1-.e 
year. The probation shall be eff~cted and administered pursuant to the pro
visions of sections 2A ·16&-J to 2A :16S-13 of the New Jersey Statutes.'' 
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In CJur opinion, a magistrate c~onot suspend sentence on a motor vehicle violation 
whne a mandatory penalty is imposed by subtitle 1 of Title 39. The provisions of 
R.S. J9 :S-7 govern. 

It is a familiar principle that when two statutory provisiaM arc in apparent 
conAict, th( more specific co111rols. Stare v. Hotel Bar Foods , h•c., 18 N.J . liS, 128 
( 1955) . The provisions or Title 39 relating to motor vehicle offenses are n1ore 
specific t han the provisions o( Titk 2A referring to lhe administration ol civil and 
criminal justice generally . RS 39 :5-7 recogni~cs the existence of N.J .$. 2A :16&-1 
by providi11g that where senterlces may be suspended pursuant to RS. 39 :s-7 pro
oation shall be pursuant to N .JS. 2A: 16&-1 to 13. If it was the intention of the 
legislature to make the provisions of N.J.S. 2A :16&-1 concerning suspension ol sentence 
controlling, it would not have left in R.S. 39 :s-7 the express prohibition on the 
suspension of sentences where subtitle 1 of Title 39 prescribes a mandatory pena!~y. 

Very truly yours, 

DAVID D. FURMAN 

Allorneji General 

By: WlLllAM L. BOYAN 

Def!"IY Attorne)• Cc/Jeral 

HaNORt.BL< ]OHI' W. T~A~(auRG 
Co.,miJSioner, Defl/ . ln.slilulionJ and Agwcies 
State Office Building 
Tern ton, New ] ersey 

FORMAL OPINION 1961-No. IS 

DEAR CoMMtSsrol'll!R TRIIMBunc: 

)ULY 19, l96J 

You have asked our <>pinion concerning the apparent conAict in law between 
RS. 30:6A-11 ~nd N.J.S. 2A :J7-12. R .S. JO :6A-11 deals with assets ol iom~tes of 
lne New Jersey Home for Disabled Soldiers that remain unclaimed for rhree years 
after death . N .J .S. 2A ·.37-12 de.:Jls with the eschcating of propeny, generally of 
person~ who die without heir& Dr lt.nown kindred. 

R.S. 30:6A-II l)rov>des ;}S foliows: 

"Moneys, chases in action and effects depo•ited by an inmate in trust with 
<he chid exewti ve officer of the home and unclaimed at the oeaO• or the 
inmate, <lying intesta<e, shall be h~ld in trust by the ch.ief executive officer, 
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with power to invest the funds with Lhe consent o! the hoard of man~g-er$ 
and to use the income for the benefit of the inmates as the board m~>- d~c"' 
most advisable. , 

"Upon claim made and sustained by legal proo!, the sufficiency of which 
the chie! executive officer or board of managers shall be the sole and exclusive 
judges, the funds shall be paid over to the claimant entitled thereto upon 
acknowledging, executing and delivering a proper release anrt discharge, 

"A fund remaining unclaimed three years a!tu the death ol its depositor 
shall with the income therefrom escheat to and become the property of au(\ 
subject to the absolute control and disposal of the board o/ man~gers to be 
used for such purposes as they deem most advisable." 

N.].S. 2A :37-12 provides as follows: 

"If any person, who, at the time of his death, has been or shall have heen, 
the owner of any !)ersonal property within this statt, an<l shall have dieoJ,. or 
shall die, intestate, without heirs or known kindred, capable of inh~riting lhe 
same, and without leaving a surviving spouse, such personal properly, ol 
whatsoever nature the same may be, shall escheat to the state." 

More directly you ask if under the provisions of RS. 30 :6A-Il the chief ex ecu
tive officer o( the Soldiers Home may demand and receive the estate of an inmate 
therein who died without any known heirs, next of kin, or surviving spouse since 
the enactment o( the general Escheat Act, L. 1946, c. 155, N.JS. 2A :37-Jl , el seq., 
or whether such estate is subject to escheat to the State of New Jersey. 

It is our opinion and you are so advised that RS. 30 :6A- ll was impliedly re
pealed by the enactment ol the general Escheat Act, L 1946, c ISS to the extent that 
the statutes are inconsistent. 

Mahr v. Stall!, 12 N.j. Super. 253 (Ch, J95J), involved a contest between the 
State and the municipality of Cellar Grove lor the estate of a person who di~d in
testate without known heirs, next of kin, or surviving spouse. The Court hcl<l that 
the enactment of L 1946, c. 155 impliedly repea1~d RS . 3 :5-9, !0 and lL RS. J :S-9, 
10 and II had provided that the administrator of the estate o( an intestat~ leaving 
no spouse and no known kindred or relatives should alter one year from the intestate's 
death put the surplus of the persoual estate ou t at interest, paying the inc>Jnte thereon 
annually to the municipality where the intestate had a legal residenc~. and payi~g 
the principal to such municipality seven years alter the dale of death for the o:se of 
the poor. After discussing the general rules applicable to implied repealers, the 
Court stated at page 262: 

"Applying the tests recited to the disputr. here, it is pl~in that the Leg
islature, in enacting the Escheat Act, intended to efface the sections of the 
Distribution Act relied upon by the defendant township . 

"Concededly the State had no gemral escheat law relating to tan gible 
and intangible pusoMI prop<rty prior to 1946, Tn that year, the l"vmakers 
undertook to deal with lhe whole problem ol escheat of such property, both 
as to lhe conditions which would bring about ~CQvisitioo thereof by lhe Stale 
and as to the rnapncr and means ol accomplishing the acquisition . It most 
b~ assumed that the Legislature was aware at the time that rev~nue provided 
by interest on funds of an intestate after administration, as well as by the 

I 

unclaimed funds themselves, alter seven years, was going to the various 
municipnlitics. And the act adopted leaves no room lor doubt that the inten
tion was to pre-empt this revenue for the State. 

"It mu~t be noted that the definition ol personal properly set (orlh in the 
Escheat Act is broad enough to include every conceivable kind of tangible 
;ond int;ongible personal property . However, specifically excluded a re personal 
property 'in the coslody of any court in this State' and 'any personal prop
erty covered by Chapter 199 of the Laws ol 1945.' 

"Ch~ptu 199 of the Laws of 1945 relates to the escheat oi unclaimed 
bank deposirs . ( R.S. 17:9--18 to 26.) 'Personal property in the custody of 
any court in this State' cannot be deemed to inchtde funds in the hands of 
an administrator under the ci rcumstances of this case. Th~ administrator 
holds the lunds here only for the purpose of distribution accorc1ing to law, 
which means to the State or to Cedar Grove, depending upon the determina
tion of th~ vital question o! implied repeal now presented and the obtaining 
by the State of a judgment in an escheat proceeding , 

"On !undamental principles of s tatutory' construction, these two express 
exclusions <temonstrate an intention to include escheatable personal property 
in all other cl~sses of cases. E:r:f>rusio ,.,.;,IS est exclusio alltrri11s. 

"Furthermor~. the Legislature dealt with the persona l properly of an 
i>Hestatc in a stpa r.:.tc and distinct section (sec. 16) , ln this section, the 
14-year period, the elapse of which must precede escheat under settion 17, 
in uses other than intestacy, was eliminated. Such elimination manifests an 
intention not to rc~uire a waiting Deriod of 14 years before personalty of an 
intestate would escheat. And the declaration of escheat was expressly ntade 
applicable to ':~ny personal property within this State' ol an intestate o"'·ner. 
Thus there is present inescapable evidence that the Legislature intended to 
dc•l gen~rally and iully with escheat ln cases of intestacy and to exclude any 
~xisting form of dispositioo of such pror>_erty.'' 

.... * 
"The only reasonable and (easible conclusion from all these comidera

tioos is that RS. 2 :5~15 through 32, representing the later expression ol 
the l<:gislative ,_..;It and being plainly repugnant to R.S . J :5-9, 10 and l l, 
op•.rate :.s an implied repealer thereof.'' 
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Tht: ha1ding in rhe Mahr case was followed by the New Jersey Supreme Court 
in Stole v. Raber<s, 21 NJ . 552 (1956). The Robuls case involved a contest bctwew 
the State of New Jersey Md the Township of Middletown lor the estate ol a decedent 
intestate without known heirs, ne xt ol kin, or surviving spouse. In Roba-rts at page 
554 ol 21 N .j. the Court stared: 

"judge Schettino, who decided the case in the Chancery Divi sion, held 
that RS . 3 :5-9, 10 actd 11, although hisloricaliy origiC\aliog as part of the 
Oist.-ibution Law, see L. 1898, p. 778, were in actuality but the meJns by 
which the Stare at th.H time exercised its sovereign ric-h • to e~cheat such 
persD!lal properly, Stali by Pnrst>xs v. Sh:lndard Oil Co., S N.J . 28l, 297 
(1950), affirmed 341 U.S. 428, 71 S . Ct. S22, 95 ,L Ed. 1078 (l9Sl) , and 

that in enacting the general Escheat Act the State displaced its creature 
municipalities in favpr o( itsel£ as .raker, thereby accomplishing the .repealer 
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of tl>e sections by implication. Judge Schcnino lollowtci in this respttl the 
<lttJsion ol judge Fr-.ncis, who, also sitting in the Chancuy Division, held. 
in Mohr ' '· Sta.J£, 12 N .J . Super. 253, 262 (19.SI) , that 'it is pl~in that the 
Legislature, in enacting the E~thtM Act, intended to efface tl~ sections of 
I he Distribution Act relied upon by the defendant township.' 

"We fully agree that such was the legislative design. A comparison ol 
the two st~tute.• plainly reveals that the lattr Escheat Act fully asserts the 
S tale's sovereis•) right to escheat property of this kind to itself and covers 
th~ whole subject ol escheatable rroperty dealt with by the mentioned sec
tions oJ the Distribution Acl. The rc~sonable, indeed ine~capable, conclusion 
thert.fore is that the Escheat Act was intended by t he Legislature to supplant 
the earlier law. This is thus a case lor application of the settled rule of 
~tatutory construction that in thllt circumstance the late r statute, though not 
expressly saying so, will be held to o)X'rate to repeal the earlier law. StQ/t 

Board oj Health v. Boro,.gh of Vineland, 72 N.J. Eq. 862 (E. & A. 1907)." 

We lire satisfied that lhe foregoing reasoning applied to R.S. 3 :5-9, 10 and II 
in the Moh,. case a~>d the Roocrls cas~ is equally applicable to R .S. 30 :6A-ll. Ac
cordingly, the estate of any inmate in the Soldiers Home who dies without known 
heirs, next of kin or surviving spouse is subject to the general Escheat Act of New 
Jersey (N.}.S. 2A :37-12). 

Very truly yours, 

DAVID D . FURMAN 

Attorney Gener(l/ 

By: CNARL&S ;. Kllt!OJ; 

Deputy Allort~ey Ctnerol 

HoNQRADLE WU .. LIAM F. HYLAND, President 
Boord of Public Utility Commissiouers 
101 Commerce Street 
N.ewark 2, N ew J ersey 

FORMAL OPINION 1961-No. 16 

OllAR COMMISSION£11 HYLAND : 

}ULY 20, 1961 

You have asked our opinion whether a municipal water utility filing reports 
pursuant to N .J .S.A. 40 :62-1 may be charged any fees under N.J .S .A . ~8 :2-56 {or 
the furnishing of report forms and for the filing, examin~tion and audit of such reports. 

N.J.S.A. 40 :62-1 provides : 

"Every municipality operating am• form of public utility service shall 
ktep actonnts thereof in the manner prescribed by the board of public utility 
commissioners for the accounting of similar ;>ubJic ucilit ies.- and shall Jilt with 
che bo~rd such statements thereof as may bt dirtcted by the board .'' 

N.] .S .. ". . <& :2-S6, the $0·Callrd "Icc bill,'' provides. in ()art . 

" Tht Board of Public Ut•hty ComrniHion~rs ii hereby empowert.d, au· 
rhori.ert and rt:Qu.red to chH"e a11d c.oll~l l~• ~nd chnrge.s (or the purposts 
~nd in the amounrs h<r~inalter ~~t our. Such kcs ~nd charges are applicable 
ro all ()ublic utiliry comp<~>>ie> and perwn• u••te~s orherw ife indicaled." 
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The essential issue Is rwofold, rh.-H is. wherher a municioal waler utili ty is a 
public utility ccmpany or whether it is a person withu1 the mnning o! the act. 
N.].S.A. 48 :2- 13, which sets fotrh the general jurisdiction of lht Board of Public 
Utility Co.nmis>.ione,·s anrl which dcfoncs a pul)tic utility. pr(lvi(les, in pan : 

''Th~ term 'public utility' shall include ~vt.ry inrtividua I, to-partnership, as
$OCintion, cor poration or joint st<Xk comoany, their lessees, trustees or re
ceivers apooinred by any .:ourt v.·hatsocvcr, that now or hereafter .-nay own, 
operatr. manage or COJ\Irol within !hi~ St~tc any s(eam railroad, street rail· 
way, traction railwa)•, autobus, canal, expre~s. su\'ow(ly, piptlir.e, g~~. electric 
light. heat, power, wal~r. oil, sewer, telepho11e or telegraph sys•em, plant or 
e~uipment for public usc, under privileges gra.nte(i or hCrtalttr to be grMiec! 
by this St ~ te or by any politic~! subdiv•sion thercol." 

It seems to be sellled now that except as noted below, a munitipal wate r utility 
is no1 a public util ity ancl is not ~ubject to the jurisdiction ol 11->e Board of Public 
Utility Commissioners, at lea${ for rut-mal<i•lg purposes. lt has .lxen held by the 
Supreme Cour t ol New Jersey in In rc Gl~" Rock, 2S N.J . 241, 135 A. 2d 506 (Sup. 
Ct. 1957) , that N.].S.A. 4& :2-13 does not if)clude a n•unicipa! eorporation, since a 
municipal corporatio,, is o£ an ~ntirely di fferent nature than a commercial corporation 
and the l..egisl~ture would have specifically included municipal corporlltions if it had 
intended to submit them to the jurisdiction ol the Board. The Court lurther held 
that a municipal water utility was Mt included within the sco~ of N .J .S .A. 40 :62-24 
which decl:.res every municipality i1) $upplying electricity, g~s. stUm or othtr product 
beyond its corporate limits to be a pl1!>1ic utility. "Other product'' does not encompass 
a municipal warer utili ty. 

However, not all municipal water utilities arc exempted from the Board's juris
diction. Under N.J.S.A. 40 :62-49(! ). a municipality acquiring property pursuont to 
the provisions o( parag~aph (d) tllereol " . .. sh~U lurni~h and supply water to the 
adjoining municipality in which the conntcte<l distribution system is located and to 
al'Y other municipality served from the same source or sources of supply when ac· 
quired, to the extent. for such length of tin•~ and under such te rms and conditions as 
may be ordered by the board o{ public utilily commissioners." This section has bten 
construen by our S uprellle Court in the Glct• Rock <::~5c, S~<Pr~. and in ~VooJsi'de 
Homes. Inc. v. Morri.:stoum, 26 N.) . 529. 141 A. Z<l 8 (Sup. Ct. 1958) , as applying 
only to m .. nicip~ l water system~ acquired after the elate of it s enaCJment, which was 
1929. 

We nod a furthtr grant of jurisdiction to 1he Boar<l m N.) .S.A. 40 :62-85.! 
\Nhtr<undcr any second class city having a population o! not less than 120,000 ancl 
supplying water to u~rs within 01n)' other municip«lity is treated for r~\e-making 
purposes the same as pulJiic utilities and is deemecl for that purpost to be a public 
utility. 

While municipal \113tcr utilitin generally are thus not subject to the jur isdiction 
of the B<r.ilrd (or r;ue·making purposes or to it~ rcgul~tory powers. it is dear that 
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for c~rtain purposes the Legislature has placed them under the Board's control. By 
its very language, N.J .S.A. 40 :62-l requires all municipal utilities, water or other
wise, to keep its accounts in the manner prescribed by the Board for similar public 
utilities, and requires a filing of such stat~ments as the Board directs. 

Whether or not municipal water utilities would be considered as public utilities 
lor th1s limited purpose of accounting is a question that it is unnecessary to decirle, for 
the Legislature has made the lees and charges applicable to persons as well as to 
public utility companies. The 01·ganization and language of the "fee bill" (N.J .S.A. 
48 :2-56) reveals a systematic approach and intent \o charge fees for all services 
rendered or materials supplied by the Boa1·d. The fees and charges are applicable 

. to all public utility companies and persons 1mles.< olherwise iHdicatcd." (Emphasis 
supplied.) To contend that a municipality or a municipal utility is not within the 
meaning of either term is in accord with neither the practice of the Board in admin
istering the fee bill nor with the intent of the Legislature. One or two illustrations 
conclusively substantiate this interpretotion: (I) the fee bill in paragraph C pro
vides charges for copies of the Board's annual report, pamphlets and decisioJ>S, os well 
as charges for sundry other materials, and there is no indication that municipalities 
upon requesting such materials are to receive them free of charge; (2) when a 
municipality files a complaint with the Board, it is required to pay a fee under para
graph E (15), of the fee bill which requires a fee for "Any application or petition 
not herein specifically designated or described." The Board is not only empowered 
and authorized but is required under the statute to charge and collect fees and charge~ 
for the purposes and in the amounts set out and yet, under an interpretation that 
municipalities are not subject to the fee bill, all materials and services would be 
renoered by the Board free of charge. "Unless otherwise indicated," the fees are 
applicable, and nowhere does it appear in the fee bill that a municipal corporation 
or a municip~l utility shall be exempt from paying the charges. Paragraphs A ann B 
of the statute desig-nate the charges lor the filing, e;amination, and auditing of annual 
reports. As indicated above, municipalities operating any form of public utility service 
are required to file such statements regarding' their accounts as the Boarrl directs, 
and the Board has required them to file annual report forms. 

To conclude that a municipal utility can be considered to be a person is 11ot to 
.reach a unique result, for municipal corporations have been considered as persons 
in other contexts. For example, municipal corporations have been treatect as person> 
in the imposition of liability upon them within the. wrongful death statute. Hnrlman 
v. C1ty of Briganime, 42 N.J. Super. 247, 126 A. 2d 224 (App. Div. 1956). Whether 
-a municipal corporation be considerect as a public utility for the limited purpose of the 
fee bill or whether it be treated as a person, it is clear that a municipality obtaining 
services or materials from the Board of Public Utility Commissioners within the 
confines of the fee bill is required to pay the applicable fee or charge. The intent of 
the Legislature that fees and charge~ be paid is manifest in the systematic organization 
oi the fees and charges. 

The authority of the Legislature over munici(lal moneys· and the disposition of 

them seems to be undisputed. 

"The doctrine everywhere prevails, sustained by early- and late cases. that 
public moneys in the custody of .munidpalities are subject to state control and 

dispositjon for governmental purposes, within the limitations of the constitu
tion. . . The authority of the legislature of a state to direct a municipality 

ATTORNBY GENERAL 

to make any payment of its funds rests upon the fact that such funds are 
public moneys ac<)uired under tile. "uthority of the state for public purposes. 
The legislature has the same power of disposition over the public moneys 
in the custody of the municipality that it has over those in the state territory." 
I McQuillan, The Low of M~t11ic.pal CMporotio•>..r, 710. 
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We therefore wish to advise you that a municipally-owned water utility is re
quired to pay the applicable fees for report forms and lor the filing, examination ""d 
audit of them pursuant to N.].S.A. 40:62-1. 

HONORABLE VINCENT P. KeuPER 

Prosecutor, M OIWIO!tlh C tnmly 
Court House 
Freeholcl, New Jersey 

Very truly yours, 

DAVID D. FuRMAN 

A IIOfHey General 

By: ANTHONY D. ANOORA 

Dep.tly Attorney Cc~>eral 

Aucusr I, 1961 

FORMAL OPINION 1961-No. 17 

DEA~ PROSECUTOR: 

You have asked for my con~truction of the re<:ent supplement to the Lottery 
Law IN.].S. 2A :121-1 e/ seq.), Chapter 39 of the Laws of 1961, which redefines the 
term "lottery" to exclude giveaways. That enactment provides: 

"As used in this chapter, the term 'lottery' shall mean a distribution of 
prizes by chance in return for a consideration which may be in the form of 
money or other valuable thing or in the form of an actual inconvenience . 
This definition shall no\ pertain to a distribution of prizes by chance when 
there is an intent to distribute prizes as a. gift where the class of donees 
performs acts not exceeding those necessary to become a member of the class 
of donees or to receive the.gift." 

The statement of legislative purpose is· significant: 

"The purpose o{ this bill is to permit the distribution of prizes by chance 
when no actual price is paid or inconvenience suffered as a condition for 
participation. It will bring New Jersey in line with the more modern majority 
rule in this country which recognizes a liberal construction of the term 
'consideration." The bill does not violate the Constitutional prohibition against 
gambling, for it will merely dcline the term 'consideration' as it was probably 
understood when the Constitutional amendment was made in 1896." 

Chapter 39 of the Laws of 196! would infringe the State Constitution if its pur
pose w~s to legalize any activity which constituted common law gambling. The State 
Constitution is specific in Art. IV, Sec. VII, para. 2: 
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"No gambling of any kind shall be authorized by the Legislature unless 
the specific kind, restrictions and control thereof have been heretofore sub
mitted to, and authorized by a majority of the votes cast by, the people at a 
special election or shall hereafter be submitted to, and authorized by a 
majority of the votes cast thereon by, the legally qualified voters of the Stale 
voting at a general election, ... " 

The new enactment must be construed, if possible to render it constitutional, in 
accordance with a settled principle of statutory construction. State v. Hudson Co·unty 
News Company, 35 N.]. 284 (1961). 

The only construction of Chapter 39 of the Laws of 1961 which meets the test 
of constitutionality is a readily available one, in obvious accord with the legislative 
intent. Gambling at common law comprised three elements: prize, chance and con
sideration. A giveaway lottery without consideration was a statutory violation, as 
determined by the Supreme Court in L11cky Calendar Co. v. Cohen, 19 N.J. 399 (1955). 
The new enactment circumvents Lucky Calendar Co. v. Cohen. but without expanding 
legalized gambling, i.e., common law gambling, against the proscription of Art. IV, 
Sec. Vll, para. 2 of the State Constitution. 

You have asked whether Chapter 39 of the Laws of 1961 legalizes: (I) box 
top contests; (2) contests open to all patrons of a theatre or store and (3) contests 
open to. all members of the public through a general distribution of entry blanks. 

The. answer to the first two questions is negative. The courts of this State have 
consistently ruled that the purchase of merchandise or a theatre ticket is consideration 
in law for a chance on a lottery prize. State v. B~:rgcr, 126 N.J.L. 39 (Sup. Ct. 1941); 
State v. Shorts, 32 N.J.L. 398 (Sup. Ct. 1868). A requirement of attendance at a 
drawing constitutes consideration in the suffering of an inconvenience. F11rsl v. A. & 
G. Am1<.reme11t Co., 128 N.J.L. 311 (E. & A. 1942). A box top entry blank is avail
able only through the purchase of a commodity. To offer a chance on a· prize in 
addition to merchandise or a ticket sold violates N.J.S. 2A :121-l el seq. and is 
punishable as a misdemeanor, without any exemption or modification of the Jaw 
through Chapter 39 of the Laws of 1961. · I 

The final inquiry is answered in the affirmative. Contests open to the general 
public with entry blanks distributed in newspapers through widespread mailings and 
available in stores or other places of business both to customers and noncustomers 
are bona fide gift contests legalized by the new enactment. The acts of clipping and 
mailing the entry blanks fall short of inconvenience amounting to consideration as 
an element of common law gambling. 

Sincerely yours, 

DA.VID D. FuRMAN 

Atlorney General 

RoN. NED]. PARSEKIAN 

Acting Director 
Divisio11 of M olor Vehicles 
25 South Montgomery Street 
Trenton, New Jersey 
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FORMAL OPINION 1961-No. 18 

DZA~ DI~ECTOR PARSBKIAN; 
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AucusT 2, 1961 

At the completion of an audit of your Division undertaken by the State Auditor, 
it was recommended that an opinion be sought from this office upon the following 
question: Where the Director deems under Section 3 of the Motor Vehicle Security 
Responsibility Law (L. 1952, c. 173, § 3, as amended; N.J.S.A. 39 :~25) that a de
posit of security is required of an operator or owner of a vehicle involved in an 
accident, may he allow the required security to be paid in instal Jments? 

The intent of this legislation was specifically to provide a means whereby a 
financially irresponsible driver would furnish some sufficient security in the event 
that judgment was entered against him for damages resulting from a motor vehicle 
accident, (N.f.S.A. 39 :6-25 (a)). The Director was provided with means to enforce 
his demand through suspension of the license of each operator and all registrations 
of each owner of any motor vehicle involved, if within a specified period of time the 
amount determined to be sufficient to satisfy the judgment was not deposited (N.J.S.A. 
39 :6--25 (b)). The same statute ( N IS .A. 39 :6-25 (c)) exempted owners or opera
tors covered by a liability insurance policy in any form or self-insured as provided 
in N.l.S.A. 39:6-52, (L. 1952, c. 173, § 30). The revocation sanction vested in the 
Director is appli~able, tberefore, only to owners or operators who were uninsured 
at the time of lbe accident. 

These requirements were lifted in certain enumerated instances, even with respect 
to uninsured vehicles or operators, in cases where, patently, no liability attached to 
the person concerned, or where an adjudication had resulted in a determination of 
non-liability, or if a written agreement for payment in installments had been executed 
with respect to all claims for injuries or damages resulting from the accident, 
( N .J.S .A. 39 :6--26). 

We conclude that there is no statutory authority to accept installment payments 
of a security deposit. The Director under the terms of N.J.S.A. · 39:6-30 must, with 
this deposit, stand ready to satisfy, to the extent possible, all judgments rendered 
against an individual based upon his involvement in a specific accident. To insure 
tha·t the amounts demanded would be available, the Legislature resorted to the drastic 
sanction of suspension of licenses and registrations in the event of failure to deposit 
sufficient security. It is obvious that the Legislature intended that the entire sum 
required be promptly paid, and gave the respondent only ten days notice to do so, 
(N.J.S.A. 39:6--25(b)). 

In addition, the specific recognition in the act (N.J.S.A. 39 :6-26(d)) of written 
agreements for installment payments of claims for damages, is confirmation that the 
Legislature did no_! intend to approve installment payment in another section of the 
act by implication only. 
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Accordingly, we advise tha t when you act under the provisions of N.J.S.A. 
J9 :6-25(b), you must demand Lhe entire amount deemed sufficient for the purposes 
thfreof and that u(lon failure of such deposit, you should app ly the sanctions of 
license and registration revocation. · 

Very truly yours, 

DAVID D. FVAM ... N 

AIIOT?&~Y Gourol 

HoNOnAnr .-e AncHrBALo S. ALI:."XANOER 

CJ.airma><, Boord o/ Governors 
Rutgers, The State Univer sity 
New Brunswick, New Jersey 

FORMAL OPINION 1961-No. 19 

DEIIR MR. ALtXIIJ'IOER : 

AucusT 2, 1961 

You have sought my opinion as to th~ legality of Lhe regulation of the former 
Board of Trustees of Rutgers , The State University, dated Apri l 14, 1961 , establishing 
a mandatory retirement age of 65, with a provision for its waiver under exceptional 
circumstances. I undcrst~nd that this regulation has been ratilieu by the present 
Board of Governors . 

You rdtr in your opinion request to the recent unreported opinion of County 
Judge Lester A . Drenk of Burlington County in Ei.scltna" v. Bt<rliugton Cowrly Board 
o/ FreehokJPrs. Judge Drenk ruled in that case that a resolution of the Burlington 
County Board ol Fretholdcrs selting a m~mlatory retirement age of 65 was invalid 
becan~e of its conAict with the Public Employees' Retirement-Social Security ln
tegration Act, L. 1954, c . 84. That act prov ides in Section 47 (N .J .S.A . 4J : lSA-47): 

"Relirement from service shall be ~s follows: 

"a. A member who shall have reached 60 years o( age may retire from 
service by filing with the boar<.! of trus tees a writ1c11 statement, duly attested, 
stating at which time subsequent to the execution and filing thereof he desires 
to be retired. The bo~rd of trustees shall retire him at the time specified or 
at such other time within JO day s alter the date so specified as the board 
finds ad vi sable. 

"b. A member who shall have reached 70 years or age shall be retired by 
the board for suvice forthwith, or at such lime within 90 days thereafter as it 
deems advisable, except that an employee reaching 70 years of age may be 
continued in service from time to tirne upon written notice to the board of 
trustees by the head of the de[>artment where the employee is employed." 

As you realize, Rutgers, The State University is: 

" ... subject to the same membership, contribution and benefit prov1S1ons 
o( the retirement system artd to the provisions oi chapter 3 of Title 43 or 
the Revised Statutes as are applicable to Slate employees " (N.].S.A. 

43 :ISA-73(b) ). 
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The case of Eisclmon v, Bnrlinglorr Cowrty Boord of Freeholders dealt with 
employees having protection of tenure under th<: Civil Service Act. Because it lacks 
a specific provision lor removal of employees other than {or cause, the Civil Service 
Act was construed by Judge Drenk as precluding any mandatory r~tircment program 
except according 10 the terms of the Public Employees' Retirement-Social Security 
Integration Acl. The reasoning is inapplicable to employees not within the classified 
service of Civil Service or not otherwise protected by tenure, who are subj~ct to 
removal accordi11g lo a uniform administrative policy tletermined by the employer. 
See R .S. II :21-l el uq.; Con11ors v. City of Bayonne, 36 N,J . Super . 390 (App. Div. 
1955); and Gordo11 v. Stnl~ Boord of Ed11cfllio", l.32 N.J .L. 356 (E. & A. 1945), 
among others. 

M esJano v. Boord of Ed,.cat;on of Jersey City, J2 N .J . 561 (1960) established 
a parallel principle to the Eiselman case in striking down an ~dministrative rule fixi 11g 
mandatory retiren1ent at age 65 for non-instructional employees even though some 
enjoyed tenure rights under the Education Law. 

It has been the consistent policy of the St:lte not to interfere with the retirement 
rC(Juircmcnls imposed by the various employers who come within its retirement re
Quirements. Employees oi Rutgers, The State University who serve until age 70 
are subject to mandatory retirement by the Board of Trustees of the Public Employees' 
Retirement System . 

My conclusion is that N .J .S.A. 43 :15A-47 does no\ afford the employees at 
Rutger s, The Stale University a vested right to remain employed until reaching the 
age of 70 and that the administrative regulation of the Board o( Governors fixing 
a mandatory retiremeol age of 65 is a valid exerci se of the Board's discretionary 
authority to determine adminl~trative and personnel (lolicy for Rutgers, The State 
University_ 

Very truly yours, 

SuPERINTENDENT JosEPH D. RuneR. 
New Jeruy Stale Police 
State Police Headquarters 
\Vest Trenton, New Jersey 

DAVID D. FURMAI{ 
A.llortt~y Gen~al 

AUGUST 2, 1961 

FORMAL OPINION 1961-No. 20 

DEAR SuPERINTENDENT .Run~R : 

You have requested our opinion on the meaning of N.J .S. 2A :151-4J(n). That 
statute provides certain exceptions to N.} .S. 2A : 151-41, which prohibits ca rrying 
concealed weapons on the person or in a vehicle. Excepted by the statute in question 
are "persons having a hunter's license in going to or {rom places of hunting.'' You 
have asked two questions: 

I. "Is a New Jersey resident having a valid New Jersey hunting license 
permitted to carry a pistol or revolver while enroute to or coming from 
places of hunting in this state?" 

2. "Are New Jersey or out-of-stale residents having a valid hunting 
license excepted from the Canying Concealed Weapons Law while traveling 
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through New Jersey to another slate and having weapons, (i.e., pistols or 
revolvers) ill their pos>ession that are allowed for hunting purposes in that 
particular State?" 

The answer to the first question is in the negative. Anyone hunting in this State 
is not exempted by the statute in question. The reason is this: the current fish and 
game regulations do not allow any hunting with a pistol. N.J.S.A. 23:4-13. It would 
he contrary to common sense and good public order to suppose that the statute under 
consideration, which seeks to prevent the carrying of concealed weapons except when 
in the public interest, would exempt one whose purpose for carrying the weapon is 
of necessity illegal. Impliedly in the st~tute is a requirement that there be a pistol 
season open during the time the gun is carried. 

It could be argued that the statute contemplated the carrying of pistols for self
protection. This would be a strained interpretation since (I) the hunter already has 

.a legal weapon at his dispqsal, (2) realistically there is no danger on the roads, fields 
and woods o( New Jersey which would require the carrying of a concealed weapon 
for protection. Besides, it would be illegal to have pistol bultets "in possession in 
the woods or fields at any time." N:] .S.A. 23 :4-13. 

We therefore advise you that a hunter going to or returning from a place of 
hunting in New Jers~y is not exempted by N.J.S. 2A :151--43(n). 

The answer to the second questton is in the affirmative, provided that certain 
reqwremenls are met. To come withi11 the exception of the statute, a person with a 
cancra led weapon ( 1) must have a valid hunting license in his possession from the 
slate of his destination, (2) there must be a pistol season open in that state at the 
time or reasonably close in point of time, (3) he must be traveling the most ex
peditious route to or from the foreign state, and (4) he must be going._lo the foreign 
state with intent to hunt, or if he is returning, then in fact have hunted. 

The reasons for this conclusion are as follows. The first requirement, hunting 
license, is called for by the statute. It does not specify_ from which state the license 
must be obtained, but since the holder may not hunt with pistol in New Jersey, the 
requirement is reasonably interpreted to mean that the license must be from the state 
of destination. The second prerequisite, that there be a pistol season open or reason
ably close in pomt of time, is grounded on the ~ame rock of public policy as is the 
somilar requirement with regard to New Jersey. Requiring travel by the most ex
peditious route, the third prerequisite, is consistent with the purpose of the· statute, 
which is to permit the cil.rrying of concealed weapons only when really necessary. 
If one is not traveling the most expeditious route, then he is sightseeing, visiting, 
shopping, or something else-but he is not "going to or from places of hunting" as 
required. Without the requirement of intent, the fourth prerequisite, the statute would 
be a mockery. For it would provide a license to carry concealed weapons to anyone 
who said he was going to another state to hunt, even though in fact he had no such 

intention. 
We therefore advise you that a hunter going to or from a place of hunting out

side of New Jersey is exempted by N.].S. 2A:l51--43(n) only if he fulfills the 
four requirements detailed above. 

Very truly yours, 

DAVID D. FuRMAN 
A ttomey Ge1.eral 

By: MARVIN M. WoDLJNG£R 

Depuly Attorney GN>eral 

r 
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AUGUST 9, 1961 
HoNORABLE KATHARTN< E. WHtTE 

Acting State TrerJJur • .., 
State House 
Trenton, New Jersey 

FORMAL OPINION 1961-No. 21 

DEAR MRs. WH tTE: 

You have asked my opimon as to the constitutional validity of a lease-purchase 
agreement lor the acquisition of office space for the Division of Employment Security 
in the Department of Labor and Industry. You assert that the entire cost of such 
acquisition would be defrayed by grants from the Federal Government to the State 
under Title JJJ of the Social Security Act (42 U.S.C.A. 501 el seq.) See R.S. 
43:21-IJ(a). 

Lease-purchase agreements payable out of hmds of the State constitute a violation 
of the debt limita lion clause of the State Constitution, Art. V J [[, Sec. 1 I. para. 3. 
See McC•ucheo11 \'.State B11ildi11g Authority, 13 N.J. 46 (1953). That is the holding 
of Formal Opinion 1957-No. 10, which I am herewith affirming. The numerous 
judicial clecisions that the State or a governmental wbdivisJOil may enter into long 
term leases without violation ol the debt limitation clause are not in conllic!. A lease
purchase agreement, at the conclusiOn of wh1ch the State is vested with title, is not 
a long term rental but an installment purchase. C/. McMahoa v. City a[ Bayomte, 
JO N. ]. Misc. 12, IS (Sup. Ct. 1932); Voracola v. Lo"g Branch, 1 N.J. Misc. 200 
(Sup. Ct. 1923); DeBow v. Lakewood Township, 131 N.J.L. 291 (Sup. Ct. 1944). 

Your inquiry, however, raises another legal issue. The constitutional provision 
imposing a debt limitation on the State Legislature specifically exempts Federal funds, 
as follows 

"This paragraph sha 11 not be construed to refer to any money that has been 
or may be deposited with .this State by the government of the United States." 

The procedure for the payment of amounts due under a lease-purchase agreement 
for the acquisition of Division of Employment Security office space mles out the 
applicability of the foregoing exception to the constitutio11al debt limitatiol) The 
lessee would be the State, with the responsibility resting on the Director of the 
Division of Purchase and Property to execute the lease on the State's behalf. Formal 
Opinion 1954-No. 14; L. 1954, c. 48. The payments would be drawn out of the 
general treasury in accordance with an appropriation made by Jaw (State Constitu
t1on, Art. VIII, Sec. ll, para. 1), as provided for in the blanket appropriation of 
excess Federal funds for the use of the State in Section 2 of the Appropriations Aci, 
L. 1961, c 38. The pre-audit and warrant functions of the Director of the Division 
of Budget and Accounting would govern disburse111ents. 

An inquiry may be raised as to the significance of the exemption of Federal funds 
in the debt limitation clause of the State Constitution, if it is determined not to apply 
in situations where the State is, in a sense, a conduit and the payments are made to it 
for a specified purpose and disbursed for that purpose pursuant to a valid appropriation. 

Whatever the scope o[ that exemption, I am satisfied that tt is inapplicable here. 
The State's obligation under a lease-purchase agreement, as lessee, would continue 
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despite the unavailability of Federal funds in any given year. It is true that the State 
might resist payment legally by raising the defense of sovereign immunity. Strobel 
Steel CoHSiruction Co. v. Stn-n.er, 125 N.J.L. 622 (Sup. Ct. 1941). But the State 
would bear a moral obligation ~nu, properly, the debt limitation clause encompasses 
debts which are not enforceable by action at law. McCu.Jcluon v. Stott B11ildi"g 
AuthoYil~•. supnt. This analysis assun1es that the lease-purchase agreement would 
not be subject to tern1ination because of the non-availability of Federal funds. 

r, therefore, advise yo~ my ooinion that a lease-purchase agreement for the 
asquisition of Division of Employment Security offict space, under the circumstances 
specified in your letter, would constitute a violation o! Art. Vlll, Sec. 11, par~. 3 ol 

the State Constitution. 

Very truly yours, 

HONOOABLE DWIGHT R. G. p ALMl::R 

Commissioner, State Highway Department 
1035 Parkway Avenue 
Trenton, New Jersey 

DAVJD D. FURMAN 

Attorney Gc,aal 

AuGUST 10, 1961 

FORMAL OPJNION 1961-No. 22 

DEAR COMMISSIONER: 

You have asked for my op•n•on as to whether you have authority pursuant to 
Chapter 66 of the Laws of 1960 to authorize intrastate railroad passenger fare in
creases prior to execution and during the term o{ contracts between the State and 
a railroad carrier for maintenance of commuter and suburban passenger service. 

The statute vests such authority in you. Section 9 provides that the State High
way Commissioner may fix fare tariffs prior to the execution of such a contract to 
be incorporated ther•in. The statutory procedure requires a notice and an opportunity 
for a hearing for the benefit of users of the passenger service. My construction is 
that Chapter 66 of the Laws of 1960 thus supersedes the general provisions of the 

Public Utility Laws (R.S. 48:12-1 et seq.). 
You are likewise authori2ed during the term of a commuter subsidy contract to 

approve intrastate fare increases. Section 5 establishes this authority as follows: 

"During the term of the contract and such further periotl as the contract may 
provide, unless otherwise approved in writing by the commissioner, [each 
contract . . shall obligate the carrier] not to initiate, take or prosecute, 
and to actively resist, any proceedings before any State or Federal agency or 
court !or any order, approval, judgment, decree or other action * * • (2) 
authorizing, directing or permitting the discontinuance or other curtailment 
of any passenger service operated by the carrier after the effective date of 
said contract or the increase of any rate of [are charged or collected after 
such effective date for the use of such suburban passenger service ._ • ._,, 
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This construction of Section 5 of the statute is supported by the provision of Section 
9 that the fare tariffs fixerl by the Commissioner prior to the execution of the contract 
"shall remain in effect for the duration of the contract only unless modified by future 
contracts or determinations." Future contracts or determinations, as referred to in this 
sect1011, must embrace approvals by the Commissioner, during the term of the con
tract, for the increase of rates of fare ~cause o[ hardship or other justification 
ans1ng subsequent to its ~xecution. Agai" tl1e procedure by notice and· an oppor
tunity for a hearing should be adopted and followed. 

!he whole thrust of several sections of L. 1960, c. 66 is to avoid rigidity and to 
prov10e adaptab~hty to chanB>ng Circumstances in passenger service subsidy contracts. 
Sect1on 7 perm>\s watvers 1n I he event of circumstances beyond the control of the 
earner as conditions of tbe contract. Section 8 is specific authority for mutually 
agr_eed to amendments dunng the hie o! the contract with respe<:t to the manner in 
whtc~ scrv.'CC 1s to operate. Under Section 10 the Commissioner is directed, within 
h1s d1scret1on, to re-evaluate p~ssenger service which was initially determined not 
to be e~sential in the public interest and to reach a determination that it is required 
for the balance of the CODiract. Finally, Section 14 declares that the entire act is 
subject_ to a liberal construction to obtain its objectives of maintaining and preventi 11g 
d•scontmuances Jn commute;- and suburban railroad passenger service. 

You have asked al,o as to your authority to authorize the railroad carrier both 
prior to and during the term of a co•nmuter subsidy contract, to apply to the Inter
state Commerce Commission for interstate railroad passenger fare increases. 

Any exerc1se of authority by the Commissioner over interstate rates would in
fringe I he Interstate Commerce Act. 49 U.S.C.A. § IS( 1). The Commissioner how
ever, retains the statutory authority to withhold subsidy payments upon a bre,ach of 
an essent1al prov1s•on of the contract. The contract inclurles in Section S, as noted 
sttpra, an undertaking not to charge passenger fares at rates exceeding those incor
porated therein. Accordingly, the Commissioner, on beh;,lif of the State, need not enter 
Jnto a commuter subsidy contract except at interstate fares which are fair and not 
exce_ssiv_e in his judgment and may upon notice and hearing approve in writing the 
apphcat1on for and prosecution of a proceeding for an interstate railroad passenger 
fare >ncrease before the Interstate Commerce Commission before execution and during 
the term of the contract. 

Sincerely yours, 

DAVlD D. FURMAN 

A 1/orney General 

CoLONEL joSEPH D. RunM 
S"perinte>>dmt, DivisiO» of Slate Police 
Department of Law and Public Safety 
West Trenton, New Jers~y 

FORMAL OPINION 196!-No. 23 

DeAR COLONtL RUTI£R: 

AuGuST II, !961 

You have sought my opinion as to whether a member of the State Police who 
has reached the fourth anniversary of his enlistment may be denied reappointment 
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without prefuencc of charges, an opportunity for a hearing and a determination of 
cause. 

My answer is that you as Superintendent may deny reappointment summarily 
under such circumstances. The fourth anniversary trooper has not att~ined tenure 
under R.S. 53:1-8.1. He is one year short of the requisite five years' continuous 
service to qualify. 

The State Police Act (L. 1921, c. 102) provides protection to members of the 
State Police against removal except for cause during two year enlistment terms. 
That section, now R.S. 53: 1-8, is as follows: 

"A II the officers and troopers enumerated in section 53 :J-5 of this title . 
shall be appointed or reappointed by the superintendent for a period of two 
years, and shall be removable by him after charges have been preferred and 
a hearing granted. Any one so removed from the state police for ca use after 
a hearing shall be ineligible for reappointment." 

Pursuant to R.S. 53:1-8, a member of the State Police is entitled to a preference 
of cha rges, an opportunity for a hearing and a determination of cause prior to hi s 
removal during the two year period after his first appointment, during the two year 
period alter his reappointment, if he is reappointed .on his second anniversary , and 
during the one year period after a second reappointment on his fourth anniversary, 
until he qualifies for statutory tenure under R.S. 53 1--S.I. 

R.S. SJ :1--S fi><.es no requirement that the Superintendent reappoint members of 
the force at the termination of two year enlistment periods except upon a determina
tion of cause for their removal aod ancillary procedural safeguards. McQuillin, 
Municipal Corporations, Sec. 12.269, p. 424 sets forth the general rule applicable to 
public employment: 

"So if the term of office is fixed and has expired, mandamus to r.ompel re
app~intment will be denied, for, in such case, the officer is not removed." 

I recommend as head of the Department of Law and Public Safety an adminis
trative policy favoring reappointments to second and fourth anniversary troopers in 
the absence of substantial grounds to question their fitness to serve as m~mbers of 
the State Police. 

HON'O~ABLE KA1'J!ARINE E. WHITE 

Acli>~[l State TrctHwrcr 
State House 
Trenton, New Jersey 

Very truly yours, 

DAVID D. FuRMAN 

A Horney General 

AUGUST 16, 1961 

FORMAL OPfNION 1961-No. 24 

OeA.R MT\s. W~;ttTE · 

We have been asked to render an opinion on the relationship between N.].S.A. 
43 :15A-50 and N.].S.A. 4J:l5A-59 (Public Employees' Retirement System) as well 
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as between the analogou5 provisions of N.].S .A 18 : 1~112.49 and N.] .S.A. 18 :13-112.70 
(Teachers' Pension and Annuity Fund) . Hereinafter statutory references will be 
made solely to \he applicable provisions in the Public Employees' Retiremctlt·Social 
Security Integrat ion Act, Laws of 1954, c. 84, N .J .S. A . 43 : l SA-l to N.J.S.A. 43: I 5A-S6, 
although what is said is equally applicable to the Teachers' Pension and Annuity 
Fund-Social Security Integration Act, Laws of 1955, c. 37, N.J .S.A. 18 :13-112.3 to 
N.].S.A. 18:!3-112.75. 

The first !)uestion posed concerns the effect of the Social Security offset pro
vision in N .J .S.A. 4J:ISA-59 upon that part of N .].S .A. 43 :15A-50 which establishes 
the privilege in retiring members to select certain options in order to provide, upon 
the d~ath of the retirant, payments to designated beneficiaries. 

The latter section in applicable part reads : 

"S~tbject to the provis-ions of sect-ion 59 of this act / N.].S.A. 43 :lSA-59], at 
the time of his retirement any member may elect to receive hi s benefits in 
a retirement allowance payable throughout li(e, or he may on retirement elect 
to receive the acttwrial eq11i11alen/ * * • of his annuity, his pension, or his 
retirem~nl allowance, in a lesser annuity, or a lesser pension, or a lesser re
tirement allowance "' • • with the provision that: 

"Option l. If he dies before he has received in payments the present 
value of his annuity, his pension or his retirement allow~nce as it was a\ the 
time ol his retirement, the balance shall be paid to his legal representatives 
or to such person as he shall nominate • • *." (Emphasis supplied.) 

Three other options are also provided in this section. What is said hereinafter 
with regard to the necessity of maintaining an actuarial equivalent is equally applica
ble to all the options. 

Section 59 [N.].S.A. 43 :ISA-59), referred to above, reads in pertinent part as 
follows: 

"• " * upon retirement of a member after the attainment of age 65, the board 
of trustees shall reduce such member's retirement alowan~e by the amount of 
the Old Age Insurance Benefit under Title 11 of the Social Security Act 
payable to him. * "* however, such reduction shall be subject to the following 
limitations: 

"(b) The retirement a-llowance shatl not be reduced below the amount 
of the annuity portion o( the retirement allowance being paid at the time of 
his retirement." 

The question can be paraphrased as follows : In the case where a retirant is 
covered by Social Security and is subject to the offset provisions of sect ion 59, upon 
what basis shall the actuary figure the insurance benents payable under the options 
referred to in section 50? J n other words, shaH the insurance reserves be established 
upon the basis of the full retirement allowance as it would exist if no offset were 
applicable, or shall the basis be the full retire•nent allowance reduced by the an,ount 
of Social Security payments payable to the rctirant, but in no event less than the 
annuity. We are of the opinion that the latter interpretation is the proper one. 

The option provisions of the statute (section SO) are expressly tied in with the 
offset provisions found in section 59: 
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"Subject to the provisions of section 59 of this act • • •." 

Cf. the predecessor to N.J.S.A. 43 :ISA-50, R.S. 43:14-38. Inasmuch as the retirement 
allowance must be reduced by the amount of the Social Security benefits payable, 
when a member selects an option baser\ upon his retirement allowance, it must be 
the retirement allowance as rcd~<ced under section 59. With this as the basis the 
"actuarial equivalent" can be determined for purposes of computing the insurance 
reserves which will have to be established under the various options. 

We understand that under the present interpretation of the statutes by the re
spective boards of trustees, more than an "actuarial equivalent" is being provided. 
This has resulted from the failure to apply the reduced retirement allowance as in
dicated above. The "premium'' necessary to pay for the optional benefits, i.e., the 
monthly reduction from a full retirement allowance, has not been fully paid by the 
members, and the system has been required to make up the balance. As we interpret 

the statute, this is not proper. 
The boards' policies, purportedly, have been based upon that part of section 59 

which declares that the retirement allowance "shall not be reduced below the amount 
of the annuity portion of the retirement allowance." Clearly the purpose of this pro
vision is to make certain that, as a result of Social Security integration, the retirant's 
benefits payable by the State shall not be reduced to a figure below the annuity 
portion of his retirement allownnce. This provision, however, does not authorize the 
establishment of insurance reverves in the manner heretofore followed. An adminis
trative body has no power to waive or alter a statutory requirement by interpretation; 
DeNike v. Board of Tmslees elc. Rclirelllenl Syslem, 62 N.J. Super. 280, 300 (App. 
Div. 1960), affirmed, 34 N.J. 430 (196l); Frigio/a v. Stale Board of Educalioa, 25 

N.]. Super. 75 (App. Div. 1953). 
It should be observed that under the interpretation as we now set it forth, a 

member who selects Option I is precluded from obtaining the same amount of in
surance that he would have been entitled to if Social Security integration had not 
occurred. (Of course it also results in the member's having to pay a smaller "pre

mium.") 
The result of this opinion is, as indicated, to require that a new basis be used 

for establishing the initial insurance reserve. This fact bears on another question 
posed: how should the initial insurance established under Option I be reduced each 
month in which a retirant receives a benefit? At present the Teachers' Pension and 
Annuity Fund reduces the initial insurance reserve by the amount of the annuity and 
pension established, whereas the Public Employees' Retirement System reduces the 
initial insurance reserve by the amount of the annuity plus the amount of the mem
ber's Social Security benefit in cases where there is a complete offset. 

Since the statutes are worded the same in all material respects, there is no reason 
to have different methods for purposes of reducing the reserve. Under the interpre
tation rendered in this opinion it is necessary to reduce the initial insurance reserve 
by the amount of the member's annuity plus the amount, if any, required to be paid 
by the system as part of the "pension." This must be the procedure followed in both 

systems. 
Finally, we have been asked to consider the present relevance of an opinion of 

the Attorney General dated February 6, 1930 dealing with the meaning of the term 
"present value" found in the provision establishing Option I benefits. Under the 
1930 opinion the "present value" of a retirant's annuity, pension or retirement allow-
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ance !s considered ~o be the value reduced by virtue of his selection of an option. 
Th1s mterpretahon IS applied only with respect to the Teachers' Pension and Annuity 
Fund. w_e arc mformed that this interpretation is ST<i gnw·is. It is not followed by 
the Publtc Empl~yees' Retirement System nor by systems having similar provisions. 
We are further mformed that the interpretation was rendered at a time when the 
statute, R.S. 4~ :14-38, did not have its present 30-day limitation militating against 
~eathbed selectiOns. Clearly, moreover, the 1930 interpretation results in the estab
lishment of lower initial insurance reserves and in the ultimate beneficiary's receiving 
a lesser sum than he would receive under the interpretation followed by the Public 
Employees' Retirement System. 

The statutory language concerning Option I benefits is substantially identical 
in both the Teachers' ~ension and Annuity Fund and the Public Employees' Retire
~ent. System. _There IS no sound reason why different interpretations should exist 
'" thts connectiOn. We are therefore of the opinion that the 1930 interpretation is 
no longer relevant to the present statute and should no longer be followed. The 
m~t~od .~resently employed by the Public Employees' Retirement System for deter
mmmg present value" should be followed by the Teachers' Pension and Annuity 
Fund also. 

JOSEPH SoLIMINE, S ecrelnry 
Essex Cortnly Board of Taxation 
Hall of Records 
Newark, New Jersey 

Very truly yours, 

DAVID D. FURMAN 
A I forney Gmeral 

By: ROBERT s. MILLI;R 
Defmly Attorney General 

SEPTEMnER 1, 1961 

FORMAL OPINION 1961-No. 25 

D<AR MR. SoLIMINE: 

The Essex County Board of Taxation has asked our opinion as to the taxability 
of land owned by a municipality and leased by the municipality to a non--exempt per
son, corporation or other ent1ty. In the example given, land of considerable value 
has been leased on a long-term basis to a business corporation. A building, constmcted 
on the land, is used for business purposes under the control and management of the 
Jessee. 

lamo_uneau v. Divisio" of Tax Appeals, 2 N.J. 325 (1949) dealt with land owned 
by_ the Ctty of Newark and leased to the C-O-Two Fire Equipment Company. On 
th1s. Site was erected a building by and at the cost of the tenant, C-0-Two Fire 
EqUipment Company. The building was actively used by the tenant for its own com
mercial purposes. The Newark Tax Assessor's list showed an assessment of the 
personal property on the premises against the tenant and showed an assessment value 
of the land at $42,900 and of the building at $250,000. Although the land and building 
were assessed, they were carried in the nanie of the City of Newark as owner and 
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wer~ no( tax~d. The le~se f)etween the City o( Newark and th~ teoo3nt was made in 
194! at an annual rental of ~5.000 for a term of SO years autl g~v~ the teuarlt Jll 

option to purchase the crty's fee at any time during the term for a lixe~ cor1siderat"ron. 

The Supreme Court held that the use of the property was e"clusively private 
and commercial and that there was no present public use nor any rro~pecl of a Cuture 
public use within the terms a( the le~se, although t.he lea~ provided th~t the buil<.lins 
erected on the premises would become a part of the freehold estate of tire lan;1Jord. 
The court held that such a provision was not a conclus(ve barriec against taxa ti<Jn. 
The lease also provided that the City would pay taxes upon the improvement~ to be 
erected by the tenant. The court held that the undertaking by the City to pay taxes 
did not give the building a tax exempt status, nor did it retie"lle the 1\ssessor !rom 
the duty to make an assessment for the purpose of taxation . 

The court clearly held in 2 N .J . at 332 that both the land and the buildiugs were 
taxable ~ince they were not ''usecl for public purposes" within the meaning of the 
tax exemption provided in R.S. 54 :4-3.3. The court held that public use as well as 
public ownership were required as conditions of exemption from taxation nnd th~t 

"the receipt o( rentals from a private Iesbee does not transform a private use into a 
pub! i c use ." 2 N .]. at 333. 

Jamouneou v. Local Covcrumcnl Board, 6 N .J . 281 (19SJ), dealt with real prop· 
erty leased by the City of NewaJ"k to a non-exempt owner for a term o( 50 years 
commencing January 1, 1929. The lessee was required to construct a fire-proof buildi11g 
on the premises and to keep the building in good repair. The lease fur ther provided 
that the building should be deerned to be attached to the freehold and the land and 
building would both be surrendered to the lessor at the expiration or other termina
tion of the le~se . The lessee agreed to pay a fixed rent for the land plus, as additional 
rent, all taxes "upon the buildings and improvements upon said proporty," but not 
"taxes on the grouod." 6 N.J. at 285. The building in question is located at Corn· 
merce Street and Raymond Boulevard in the City of Newark. The Raymond-Com
merce Corporation was the successor in interest to the original lessee and wa~ the 
lessee at the time of the 1 amcmneoll case. 

The Jamo·une<Ju case arose out of an effort by the Raymond-Commerce Corpor~
tion to purchase the land and cancel the tease . The actua) transfer wa~ prevented 
by the court on the ground that the City would not recetve a {a•r consoderat:c.n "' 
the transaction for the property sold and the rights surrendered. :1-lowever, >n the 
decision the court passed upon the question · o( Jiability for the payment or ta>:es 
"o.n the IMd as distinguished from buildings and impt:ovements." 6 N.J. at 291. The 
court noted that: "Th~ land is not in public use and therefore is taxable • .. 4 :• 

In 6 N.J. at 291 the court said as follows : 

"A qu~t.ion is raised aboul liability for the payment of taxes on the land 
as distinguished from buildings and improvements. We coMtru~ the le~sc 
to rne~n that during the term thereof the lessee shall not be c•lled ul}On to pay 
the land tax. The land is not in public use and there!ore j~ tax<oble, lomouneou 
\'. Divi.Jion of Tox _Appeals, 2 N.J. 325 (1949), but t))e obtig;.tion ur>on the 
municipal Qwner Lo pl)' the land tax out of its land cental is not unreas~nable. 
is not an r.xcessive part o( the receipts !rom the use of the land and, in cur 
opinion, is not an unla\Vfol iocident. It is not, as appellant appear1 to tan· 
\tnrl, a g1anl o{ tax exemption. It is a retention of the !2~ obHgat>o" as . a 
burden on the owner to be mel from the annual rent charges and " not wrthon 
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tht ~POii<o!ion of Wh•ppl~ v. Tcaneck ToH~Isllip, 135 N.].L. 345 (E. & A. 
19~G) . Th~r~ i5 nothing novd about the obligation of a munici pa lity to pay 
t3.<eS on Property owned by it ~nd not devoted to a public use. Nework v. 
T~t<IHslu· p of Cli,.to". 49 N.J .L. 370 (Sup. Ct. 1887); CiiJ• of Perlh Ambov 
• . 13oriiN", 74 N.f.L. )27 (Sup. Ct. 1906); Essex Co. Pork Commission ,;_ 
Stale Boorl.l, 129 N.].L. JJ<l (Sup. Ct. 1943). To th~ ~xt~nt that ~ yearly 
\3~ on th( land wonl<l re~ult in a r~duced net income from rental, it lessens 
th~ w<Jrth of tl•c kas<: a$ an asset to the city • • *." 
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Whc<C 5uch a kasc Provid~s that the municipality will pay taxes levied upon land 
a11d bv;td;ngs. the levying of municipal taxes which are then paid out of rentals from 
!he Pr<lpcr ty <loc.s not alter the net return to the city on the lease. However, by taxing 
tl>e land ~nd buildings, the assessments become part of the aggregate of assessments 
Q( thr. rounicipality (or the purpos~ of allocating county taxes. See Passaic v. Pnssoic 
Co""'-" BoMr! of Tnxotion, 31 N.J. 4JJ (1960). Thus, it would be unfair to other 
municipalitio sharing the county tax burden n<Jt to assess municipally owned land 
wl-tid, b<!comes tax;~blc when leased and used for private purposes. 

You also have asked whether the provisions of L. 1949, c. 177, N .j .S.A. 54:4-2.3 
rl seq. ~·e applicable to the !cases under discussion. The act in question provines (or 
the t;\Xine- ol lea se hold esta t~s and appurtenances as the property of the lessee of real 
estate when the real estate is exempt from taxation and is leased to a non-exempt 
cntily. "rf>c leasing of which does not make the real estate taxable * + *." N .].S.A. 
5~ :4--2.3. An exan•ple of a lea~e within the purview <lf this section is a lease of land 
owned by the Fei.lcr'l,l Government which is tax exempt, the leasing of which to a 
non-exfmpt entity for non-public purposes nevertheless does not make the land, as 
such, ta xa bt~ . In such a case, th~ leasehold estate of the non-exempt entity would 
be rax~blc and would be "as~essed as real estate." N.J.S.A . 54 :4-2.3. 

L. 1949, c. 177 is not applicable to land owned by a municipality and leased to 
a non-exempt entity. The )easing in that case, as stated above, does make the land 
taxable. The act is otherwise made inapplicable by the express provision in N.J .S.A . 
54 :4-Z.l2(2) . This section specifically excludes from the application of the act lease
hold estates of persons leasing real property owned by any municipality. 

Under the circumstances we arlvise you that land owned by a municipaJity which 
is kased to a non-ta.x-exempt entity and not used lor public purposes should be 
~s se sscd J..nd !~xed regardless o{ the provisions in the lease which determine whether 
!he tn.xcs ~rc to be paid by the municipal lessor or by the tenant . 

Very truly yours, 

T<! ~ODOR£ I. B OTTER 

Actin9 Attorney Gmeral 
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HaN. H. MAT ADAMS, Commissioner 
Department of Conservation and 

Economic Development 
205 West State Street 
Trenton, New Jersey 

FORMAL OPINION 1961-No. 26 

DEAR CoMMISSIONER AoAMs: 

SEPTEMBER 20, 1961 

We have been asked to review For mal Opinion, 1958--N o. 18 which treated the 
question of whether the State as owner of the Delaware & Raritan Canal may· charge 
a water utility company a fee for the privilege of installing a water main on Canal 
property. Our opinion is that the decision previously rendered that a fee may be 
charged is correct. 

It was originally urged that a fee could not be charged because the canal was a 
"public highway" and thus came within the scope of R. S. 48:19-171 which permits 
water companies to lay pipes beneath public roads, streets and alleys free from all 
charge upon obtaining the necessary municipal consent. Formal Opinion No. 18 
decided that the canal was no longer a public highway and that R.S. 48:19-17 was 
thus inapplicable. Since the publication of Opinion No. 18, the suggestion has been 
made that while the canal may no longer be a "public highway" it is still a "public 
place" because of its recreational use, and, as such, subject to installation of utility 
facilities without charge. This contention has been advanced on the theory that R.S. 
48:19-19,2 which permits water companies to lay water supply mains and pipe "under 
the surface of any streets, roads, highways or public places" upon obtaining the 
necessary municipal consent, frees water utilities from the necessity of paying any 
fee or charge for the use of public lands. (Emphasis supplied.) 

It is to be noted that section 19 is broader than section 17 in that it authorizes 
pipes to be laid under "public places" in addition to streets, roads and highways; 
however, section 19 is silent as to whether or not a fee may be charged by a munici
pality for the use of such "public places." While conceivably a distinction could be 
drawn that, therefore, the "No Fee" provision of R.S. 48:19-17 is not applicable to 
"public places" under R.S. 48:19-19, such a statutory construction is not necessary 
to resolve the question here posed. 

The State of New Jersey has absolute jurisdiction and control over roads, streets 
and highways within its borders. Hackensack Water Co. v. R1<la, 3 N.J. 139 (1949). 
It has delegated control over roads, streets and alleys within the boundaries of 

1 R.S. 4~:19-17: 1'Each such compa!'JY may lay its pipes beneath such public roads, streets, 
and alleys as Jt may· deem. ~cces~acy for 1Ls corporat~ v.urposes, _free from all charge to be made 
by any person or body pohtlc whatsoever for such pnv1lege, and may also construct and maintain 
hydrants on and. ~long such strc~t~ a~d alleys, provi~ed that t,he consent shall be obtained of the 
corporate authontaes of the mumcapahty through whach the p1pcs may be laid. 

"The. pipes shall be. laid at l<:ast thre:e f~et below the surface a:nd shall not in anywise 
unnecessarily obstruct or mterfere wttb the pubhc travel or damage pubhc or private property/, 

2 R.S. 48:19-19. "Every company organized under thi9 chapter may contract with any com· 
p_any organized under any law o{ the state for a supply of water upon such terms and for such 
t1mes as may be mutually agreed upon. Such compantcs may lay such supply mains and pipes as 
may be thought necessary to furnish such supply through any property upon obtaining the consent 
in writing of the owner thereof, or under the surface of any streets, roads, highways or public 
places, provided that the companies first obtain the consent by ordinance of the municipalities 
through which the mains and pipes are to be laid. 

. "The muncipal bo~y having control of such. stree_ts roads1 highways or public places shall 
des1gnate the place therem where and· the mannel." Jn wb1ch the p1pes or mains shall be laid." 
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municipalities and counties to the respective governing bodies, at least in so far .as 
the granting of consents for the installation of public utility facilities is concerned. 
See: R..s. 48:7-12 (electric light, heat and power companies); 48:13-11, 12 (sewerage 
compan~es); 48:17-10 (telegraph and telephone companies); 48:19-17, 19 (water 
compames). However, by these delegations of authority, the state has not granted 
control over State roads or properties to municipal or county governing bodies. Con
trol over State highways and the granting of consents or franchises as to them is 
veste? i.n ~h~ State Highway Commission. R.S. 27:7-12, R.S. 27 :7--44.1. Custody 
and JUnsdictJOn of the Delaware and Raritan Canal is vested in the Department of 
Conservation and Economic Development, R.S. 13:13-2, which has been given the 
power: 

"a. To grant to any public utility the right to cross the lands of the 
canal, including the canal itself, upon such conditions as in the judgment of 
the department may be necessary to protect the state in its use and occupancy 
thereof;". R.S. 13:13-10. 

R.S. 48:19-17 is concerned with the installation of water utility facilities in roads, 
str:et5 and a~le~s and R.S. 48:19-19 with streets, roads, highways and public places 
which are within the control of municipal governing bodies. They do not purport 
to delegate control over State lands such as the Delaware and Raritan Canal title 
to ~vhich is in the State of New Jersey, R.S. 13:13-1. The municipal powers with 
wh1ch R.S. 48:19-17 and 19 are concerned, that is, the granting of consents to the 
instaiJ~ti~n of .utili~y ~acilities do not, as we have seen, extend to the canal property. 
That JUnsdicllon IS m the aforementioned Department. R.S. 48:19-17 and 19 are 
thus inapplicable to the installation of public utility facilities on property of Delaware 
and Raritan Canal. 

Where the Legislature has imposed a restriction or limitation on the State's 
~ower to c~arge a fee for the use of highways or state property by public utilities 
1t has specifically done so. This is evident not only in R.S. 48:19-17 but also i~ 
R.S. 27 :_7~13, wherein the legislature specified charges the State may exact for the 
use of vtaducts or bridges by public utilities. In N.].S.A. 27 :7A-7 the responsibility 
of. ~he St~t~. Hi~hway Commissioner for the cost of removal or r~location of public 
ut1ltty faciitttes m freeways and parkways is defined. There is no indication in R.S. 
13:13-10 that a public utility receiving a grant to cross tbe canal lands should receive 
it free of charge. .we, therefore, construe the legislative intent to be that a charge 
should be exacted m the absence of any contrary provision. 

You are th~refore ad~ised ~hat a water utility company can be required to pay 
a fee for the. pnv•lege of mstalhng a water main on the canal property if the depart
ment determmes that a charge is a condition required to protect the state in its use 
and occupancy of the property. 

Very truly yours, 

DAVID D. FURMAN 
Attorney Ge11eral 

By: ANTHONY D. ANDORA 
Deputy Attor11ey General 
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HoNOHABLE KATHARINE E. WHITE 

Acting Stale Treasurer 
State House 
Trenton, New Jersey 

OPINIONS 

FORMAL OPINION 1961-No. 27 

DEAR MRs. WHITE: 

SEPTEMBER 29, 1961 

We have been asked for an interpretation of N.].S.A. 43 :1SA--41 and N.J.S.A. 
18:13-112.36 which concern the handling of military leave contributions in the Public 
Employees' Retirement System and the Teachers' Pension and Annuity Fund, re
spectively. 

In the operation of both retirement systems the employer is obligated to make 
contributions to the member's account during any period of military leave. R.S. 
38:23-6. The member's account may be continued in an inactive status up to a maxi
mum period of two years from the date contributions were last received for his 
account. N .] .S.A. 43: 1SA--41 and N .].S.A. 18 :13-112.36. 

Both N.].S.A. 43 :1SA-41 and N.].S.A. 18:13-112.36 permit the member to 
withdraw the amount of accumulated deductions contributed by the employer during 
military leave but only if the member "shall have returned to the payroll and con
tributed to the retirement system for a period of 90 days." 

Your first inquiry is whether the statutes require that, in order to withdraw the 
above contributions, the veteran return to the particular employer who is making 
them. We are of the opinion that this is not necessary. Both statutes make no 
mention of the necessity to return to the same employer. The language of each is 
identical in stating that the employee must only "have returned to the payroll and 
contributed to the retirement system for a period of 90 days." The clear intention 
was to have the employee return to service and make contributions to the same 
system rather than to limit his return to the particular employer with whom he had 
been associated prior to military service. See Race v. Board of Education of Town 
o/ Newton, 37 N.]. Super. 333, 336-337 (App. Div. 1955); and Mmphy v. Zi,.k, 136 
N.].L. 235,245 (Sup. Ct. 1947), affirmed, 136 N.J.L. 635 (E. & A. 1948) (interpreting 
R.S. 43 :4-1 et seq. to permit veterans benefits even where the period of service re
quired is not rendered exclusively in the employment of one and the same particular 
department of government). See also N.].S.A. 38:23--4; State Highway Departmmt 
of New Jersey v. Civil Service Commissio" and Kmyon, 35 N.J. 320 (1961) ("The 
statute [N.J.S.A. 38 :23--4] was indubitably enacted for the highly proper and bene
ficent purpose of protecting the employment status of a public employee while he was 
discharging his citizen's duty to the Nation in a time of war or emergency"). 

In sum, the legislative intention was to protect veterans and to grant them broad 
benefits under the pension laws. This intention would be defeated by a narrow con
struction of the statute. C/. Bruder v. Teachers' Pension a»d Anmtily Fund, 27 N.J. 
266, 269, 274-276 (1958) (the Court construed other provisions of the Teachers' 
Pension and Annuity Fund Act in accordance with their specific terms to bar the 
return of contributions made by an employer on an employee's behalf while on mili
tary leave as part of the accumulated deductions to which he was entitled under 
N.].S.A. 18:13-112.72(a) ). 
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For the reasons expressed above, we also hold that the Boards' present practice 
of computing tl1e 90 day period mentioned above at any time within the two year 
period is correct. This means in eff eel that the 90 days may be rendered in any 
period of two years plus 89 days after discharge. 

Your third inquiry in connection with this subject matter concerns divergent 
practices of the Public Employees' Retirement System and the Teachers' Pension 
and Annuity Fund in the case of the accumulation of interest due on members' con
tributions. N.].S.A. 43 :1SA--41 provides that "a member who withdraws from service 
or ceases to be an employee for any cause other than death or retirement shall re
ceive * * * the accumulated deductions standing to the credit of his individual account 
in the annuity savings fund, plus regular interest * * * except that no interest shall 
be payable * * * in the case of those members who resign from service with less 
than 5 years of membership credit for which contributions have been made." N.J .S.A. 
18:13-112.36 permits the same withdrawal privilege "provided, however, that no in
terest shall be payable if such a member does not have 3 years of membership service 
at the time of withdrawal from service or cessation of employment." We are in
formed that in the Teachers' Pension and Annuity Fund the practice has been to 
grant interest if the combination of previous membership service and the period of 
military leave covered by employer contributions exceeds 3 years, notwithstanding 
such military leave contributions are not paid to the member but rather are trans
ferred to the Contingent Reserve Fund. In the Public Employees' Retirement Sys
tem, on the other hand, the period of military leave for which employer contributions 
have been made is not considered in calculating the 5 year period for the payment 
of interest if such contributions are returned to the employer, but they are considered 
if the member has returned in the 90 day period and has thus earned a right to such 
contributions upon resignation. 

We hold, for the reasons expressed in answer to your first two inquiries, that 
the practice adopted by the Teachers' Pension and Annuity Fund is the proper one. 
An employee who enters military service should not be penalized by failing to count 
as part of his membership credit the time he has spent in the military service. R.S. 
38 :23--4 provides that: 

"* * * during the period of such leave of absence such person would be 
entitled to all the rights, privileges and benefits that he would have had or 
acquired if he had actually served in such office, position or employment 
during such period of leave of absence * * *." 

See also N.].S.A. 43 :1SA-7 and N.J.S.A. 43 :15A-39 which together spell out a clea1 
pattern of continuation of membership credit for employees during their period o! 
military service. This credit should be computed for purposes of N.J.S.A. 43 :1SA--41 
as well as for purposes of N.].S.A. 18:13-112.36. 

Very truly yours, 

DAVID D. FURMAN 

Attorney Gmeral 

By: RoBEUT S. MILLER 

Dep·~tty Attorney General 
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SEPTEMDER 29, 1961 
HONORADLE KATHARINE E. WHITE 
Acting State Treasurer 
State House 
Trenton, New Jersey 

FORMAL OPINION 1961-No. 28 

DEAR MRs. WHITE: 

You have requested our optmon concerning the operative date of retirement for 
members of the Public .Employees' Retirement System and of the Teachers' Pension 
and Annuity Fund who elect to receive benefits pursuant to N.].S.A. 43 :ISA-38 and 
N.].S.A. 18:13-112.38, respectively. 

Specifically, you desire to know whether the aforesaid members fall within the 
provisions of Chapters 123 and 124 of the Laws of 1960 which provide that the Social 
Security offset required by P.L. 1954, c. 84, §59 and P.L. 1955, c. 37, § 68 "shall 
not be made in the case of retired members who retired after August I, 1956 or prior 
to October I, 1960 and who at the time of their retirement had not attained a fully 
insured status under the provisions of the Social Security Act as those provisions 
obtained on December 31, 1959 • * •." 

In short, the question is whether members who took advantage of the "vesting" 
privilege between the operative dates above-mentioned are considered to be "retired" 
for purposes of Chapters 123 and 124 of the Laws of 1960. 

We are of the opinion that this question must be answered in the affirmative. 
The evident intention of the Legislature in enacting the above laws was to protect 
those people who took advantage of the opportunity to avoid the Social Security 
offset but who were suddenly deprived of their choice by an unforeseen change in 
the Social Security Act made in 1956. The statement appended to Assembly Bill 
No. 332 which subsequently became Chapter 123 of the Laws of 1960 makes this 
clear. It reads as follows: 

"When teachers voted (in October, 1955) to accept the new teacher re
tirement plan contained in chapter 37, P.L. 1955, they clearly understood that 
for a few years, while adjusting to the new law, a limited group of older 
teachers had an opportunity of avoiding the social security offset. 

"Some teachers were suddenly deprived of this 'choice' by an unforeseen 
change in the Federal Social Security Act made in 1956. Attempts to enact 
corrective legislation to eliminate this discrimination have not been successful 
thus far. 

"A second group of teachers could be deprived of this 'choice' by some 
future amendment to the Federal Social Security Act. This bill is designed 
to prevent such an occurrence. It requires that the Federal Act in effect on 
December 31, 1959 be the basis for determining the eligibility to a social 
security benefit. This would preserve the 'status quo' as far as the ability 
to avoid a social security offset is concerned. 

"There is no cost to this bill since its purpose is to preserve conditions 
as they exist now. This bill does not touch any provisions written in chapter 
37, P.L. 1955 on contributions to social security or the amounts of social 
security benefits to be 'offset.'" 

.; 

·' 

ij 
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lt would surely be unfair to members who have vested their pension rights in reliance 
upon the present status of the law to be deprived of substantial benefits by reason of 
a subsequent change in the legislation. This the Legislature tried to avoid by enact
ing Chapters 123 and 124. 

It is clear, therefore, that to hold that Chapters 123 and 124 do not apply to 
members who vest would be to defeat the legislative intent, a result which should 
be avoided. 

It should be observed, moreover, that when a member vests his benefits after 
having completed 20 years of service, all administrative steps applicable to retirement 
are taken, except (or the pro forma approval of the retirement by the Board upon 
the member's attaining age 60. The contributions of members and employers are 
determined; both noncontributory and contributory death benefits are accumulated; and 
the right to monthly retirement allowances at the service retirement age of 60 accrues. 

Therefore, we advise you that for purposes of Chapters 123 and 124 of the Laws 
of 1960 members who vested their benefits pursuant to N.J,S.A. 43 :1SA-38 and 
N.J,S.A. 18:13-112.38 are considered to be "retired." 

ELMER ). HERRMANN, Clerk 
Essex County Board of Elections 
Hall of Records 
Newark 2, New Jersey 

Very truly yours, 

DAVID D. FURMAN 
Attorney Genera/ 

By: ROBERT S. MILLER 
Deputy Attorney G~nteral 

OCTOBER 20, 1961 

FORMAL OPINION 1961-No. 29 

DEAR MR. HERRMANN: 

Our opinion has been asked as to whether or not the members of district election 
boards are casual employees as that term is used in the Workmen's Compensation Act 
and consequently whether or not they are excluded from coverage under the provi
sions of that Act. 

The members of the district boards of election are appointed by the various 
County Boards of Election, N.].S.A. 19:6-1, to serve for a period of one year, N.].S.A. 
19 :6-8. The County Board specifies the municipalities and districts in which the 
members shall serve, N.J.S.A. 19:6-3 and 19:6-7; the time and place of any meeting 
that the district board members must attend is fixed by the County Board, N.J.S.A. 
19 :6-9; and the County Board may remove with or without cause any member of 
the district board, N.].S.A. 19:6-4 and 19:6-5. The members of the district boards 
ordinarily perform their duties only on primary and general election days. The salary 
of the members of the district boards of election is paid by the county in which they 
perform their services, N.].S.A. 19:45-4. 

Casual employment is defined by N.].S.A. 34:15-36. Under the provisions of 
this section of the statute if the work is done " ... in connection with the employer's 
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business .. .'' then the occasion for it must arise by "chance" or it must be "purely 
accidental" in order to find "casual employment." If, on the other hand, the work 
is not done in connection with the employer's business then casual employment is 
defined as " ... employment not regular, periodic or recurring; ... " 

Thus, it is apparent that there are in fact two tests which may be applied in 
order to determine whether or not a person is· a "casual employee." The test which 
will be used in any particular factual situation depends upon a determination, in the 
first instance, as to whether or not the work or service performed is the kind of work 
that is ordinarily undertaken by the employer. Graham v. Green, 54 N.J. Super. 397 
(1959). 

It is apparent that the members of district election boards perform a service of 
the kind ordinarily undertaken by their employer. This is true whether it is held 
that the county itself is the employer, since the salaries are paid by the county, or 
whether it is held that the County Board of Elections is the employer, since the 
members of the district boards are appointed and controlled by the County Boards. 

The decided cases in New Jersey have held, without exception, that the duration 
or frequency of the employee's work is immaterial if the work is performed in con
nection with the employer's business. In Malloy v. Capitol Bakery, 38 N.J. Super. 
516, 521 (1955) the court stated: 

"Even assuming that the petitioner's work was only for a single day, his 
right to compensation cannot be denied, if it was not occasioned by chance 
or pure accident anti was in accordance with the plans of the respondent to 
carry out its usual business." 

Casual employment in instances where the work performed is of the kind ordi
narily performed by the employer, is employment which comes about " ... to meet 
the exigencies of a particular situation or a temporary emergency." L11dwig v. Kirby, 
13 N.J. S~tper. 116, 125 (App. Div. 1951). 

Therefore, it is clear that the statutory definition of "casual employee" does not 
apply to the appointment of the members of a district board of elections. They are 
appointed or employed in accordance with a statutory plan or design ( N .].S.A. 
19:6-1 et seq.). The elements of "chance" or "accident" do not exist, even in the 
slightest degree, with regard to their appointment. 

For these reasons and also keeping in mind that "casual employments are only 
exempted because they occur under circumstances rendering it difficult to provide 
coverage in advance," Malloy v. Capitol Bakery, 38 N.J. s .. per. 516, 523 (1955), we 
have reached the conclusion that the members of district boards of election are not 
"casual employees" within the meaning of that term as it is used in the Workmen's 
Compensation Act. 

Very truly yours, 

DAVID D. FURMAN 

Attomey General 

By: RAYMOND H. LEAHY 

Dep~tty Attorney General 
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HONORABLE RAYMOND F. MALE 

Commissioner, Department of Labor & Industry 
20 West Front Street 
Trenton, New Jersey 

FORMAL OPINION 1961-No. 30 

DEAR CoMMISSIONER MALE: 
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October 20, 1961. 

We have been asked whether a proposal to assist jobless workers to find employ
ment through vocational training or retraining programs would be legally valid. Yo_ur 
department has specifically proposed that its Division of Employment Secunty 
recommend vocational training courses to unemployed individuals and, where they are 
otherwise eligible for unemployment compensation benefits not disqualifying them from 
such benefits on the sole grounds that they are taking the specified training program. 
It is assumed that the Department of Education would approve or establish training 
courses for occupational skills which the State Employment Service identifies as being 
in demand or offering reasonable opportunities for employment to jobless workers. 

It is our' opinion that the subject proposal is incompatible with the "available to 
work" provisions of N.J.S.A. 43 :21-4(c). 

Such action by the Division of Employment Security would appear to be valid 
under provisions of N.].S.A. 43:21-11 (f), to wit: 

"Employment stabilization. The division, with the advice and aid of its 
advisory councils, and through its appropriate divisions, shall take nil 
appropriate steps to reduce and prevent unemployment; to. ~ncourage. ~nd 
assist in the adoption of practical methods of vocational tramtng, retrmmng 
and vocational guidance; ... to promote the re-employmellt of 14ncmployed 
workers throughout the State in every other way that may be feasible, ... " 
(Emphasis supplied.) 

We see no reason why the director, by virtue of N.].S.A. 43 :21-4(c) cannot 
modify the active search for work requirement provided therein. N.J.S.A. 43 :21-4(c) 
provides as to benefit eligibility conditions: 

" (c) He is able to work, is available for work, and has demonstrated th~t 
he is actively seeking work, except as provided in subsectiOn (f) of th1s 
section; provided, that the director may, in his discretion, mod_ify t?e requir:
ment of actively seeking work if, in his judgment, such mod1ficat10n of th1s 
requirement is warranted by economic conditions; ... " (Emphasis supplied.) 

However, it must be pointed out that the other criteria which must be met under 
N.].S.A. 43 :21-4(c), namely that the individual must be "able to :vork" an_d 
"available to work" are not subject to the director's discretion or subJect to h1s 

modification. 
The Supreme Court of New Jersey, in Krauss v. A. & M. Karaghe-usian, 13 N.J. 

447 (1953) at p. 457 has held: 

"In determining whether a claimant is entitled to benefits the 'available for 
work' test under sub-section 4(c) is of first importance. 'The availability 
requirement is a test to discover whether claimants would, in actuality, now 
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be working, were •t not Sor their inability to obtain work thai is appropri~le 
for them.' A/t>n(Jn, Availabilily /or Work (Horv. U11iv. Prrs.s 19)0), J>. 259. 
The test is met if it appears that the 'individual is willing, able and rudy to 
~ccep1 s~>it ~'ole work which he doH not have good cause to refuse, that is 
when he is genuinely at\a~htd to the l:.bor market.' Freeman, Ablr to Worlt 
and At~oilnbl~ for Work ( 1945}, SS Ynle L. J. 123, 124; R'gtr v . Admin
islralor, Unemploymenl Com('rnsOiio" Atl, JJZ Co'"' · 647, 46 A . 2d &14 fS11p . 
Cl. of ETY. 1946); Ludwigsen v. N. J. D~pl. t>/ Labor & h>dliSiry, supro; 
W . T . CTtml Co. v. Boord of Rwinu, SH{>ro; Volrnli v. Boord of Rrvin11, 
Sllf>ro ." 

The policy set out by the courts in previous cases makes clear lhat "suitable work" 
comprises the equivalem in wages and working condit ions of work forme rly engaged 
in by the indivi<.lual, and, further, thai the courts held if such work is or becomes 
available an individual who withholds himself from same becau~e he is engaged in 
seeking a job elsewhere, with a bigger wage, is not within the eliaibllity scctio11s o! 
the act. W. T . Gra>ll Co. v. Boord of Review, 129 N.J.L. 40.3 (Sup. Ct. 194J) ; 
LudwigSt» v. N.J. Dept. of Labor & [,ldustry, 12 N.J . 64 ( 1953) . It is clear from 
the proposal U>~der consideration that setting up vocational traininG' programs would in 
effect withtlraw rhe trainees from the labor mar ket, and make them, lor the duration 
of their training at least, unavaila ble for "sui1able employment" in direct violation 
of the principles enumerated in the cases cited above. For that reason the subject 
proposal is invalid. 

HoNORADJ.E NEt>). PA~SEKJAN 

Verly truly yours, 

DAVIJ) D . PURMAN 

A llorney G C>lerol 

By : DAV!O A . Bt£!)£~M ... N 

Deputy Allomey Ct11ernl 

November 29, 1961. 

Acting Dirutor, Divisio11 of Molar Vehicles 
South Montgomery Street 
Trenton, New Jersey 

FORMAL OPlNION 1%1-No. 31 

DEAR DIRECTOR PARSEKtAN : 

You have asked for our opinion as to the legality of your administrative interpreta
tion of the provisions of N.] .S .A . 39 :4-204 relating to the issuance. of special vehicle 
identification cards to amputees and other persons. N .J .S.A. 39 :4-207 provides that 
persons exhibiting on their windshield a certificate showing tnat a special vehicle 
identification card has been issued for said motor ~chicle cannot be penalized lor 
overtime parking unless the vehicle is parked in one location for more than 24 hours. 

N .J .S .A . 39 :~204 provides : 

"The word 'amputee' as employed he re.in shall include any person, m~lc or 
fema le, who has susta ined an amputation of either or both legs, or of parts or 

. , 
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either or both legs, or of either or both arms, or pans or either or both arms, 

or who has been otherwise di~bled in any m:umer rendering it diffiwll a11d 
burtlensome lor him to w;a.lk." 
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You inQuire specific;a.lly about thr. i•11trpret.a~ion lo 't>e given 10 I he words "or who · 
has been ot herwise disabled in any manner rendering it difficult an<.l burdensome lor 
him 10 walk" You advise that on June 15, 1959 ()ursuanl lo your directive the 
applic~tion for a special identification card was revised 10 require the applicant's 
doctor 10 certify as 10 applic;>nts who are not amputees "that the disabili ty listed abo~e 
affects t he applicant's ability lo walk 10 at lt2st t he same drr;ree H that experienced 
by an 'Hnputec." Prior to lhat date 1he applit<llion si,Y~ply required a do<:lor 's slalemenl 
describinr; tht disability and certifyi"g that such disability "rendered it difficuil or 
burdensome lor h im (or her) 10 walk." You ask whether your interpretation which 
has applied since June, 1951) is corretl. 

N.).S.A . 39:4-204 was en~cted by L.. 1949, c. 2BO. This law derived from 
Ass~mbly Bill No. I 09 which did no1 conta1n any s1a1eme"1 of purpose. The law as 
o riginally enacted applied only to a (l(rson whose leg or legs had been parlly or 
wholly amputated "or who has been other wise disabled in any ma nner rendering il 
difficult and burdensome lor him to ,valk." As ame11ded by L . 19SO, c . 191 (Senate 
Bill No. ~~~ )."amputee" status was exteoded to persons who suffered an amputation of 
a ll or parts of cithu or both arms. The stat~ment attached to Senate Bill No. 144 
expressed the purpose oi that bill as follows : "to enlarge the definition o f the word 
'amputee' so that persons other than leg amputees, who are di.robltd 10 11 s;,.;/or eslent 
by virtue o( amputalion oJ other limbs may enjoy the privileges a11d provisions hereto
lore conferrc(.) only on leg amputees." (Emphasis added.) 

ln o ur view, the original meaning im ended to be gi~en to the phra se "or who has 
been o therwise disabled in ~ny manner rendering it difficult and burdensome for him to 
walk" may be inferr ed from the !act that this phrase followed the defi11ition of 
"amputee" a s a person who had sustained ~n amputation of either or both legs or of 
part ol either or both legs. It is unlikely that the Legislature would make available 
to persons who are mildly impaired in their abili!y to walk the same special parking 
p rivileges allo rded to persons suffering the gmve disability resulting from leg 
amputations . 

The true weight to be given to the words "difficult and burdensome for him to 
walk" is found in the statem~nt ~nnexed to Senate Bill No. 144, a bill that :~mended 
the original Acl one year after its first enactment. This stateme.lt suggests that the 
enlargement o f the term amputee to include persons who have not suffered an amputa
tion of one or both legs, or parts thereof, was intended to affo<d s pecial parking 
privileges only to others who were "disabled to a sim1lar c><tent" as those who have 
suffered a leg amputation. The Legislature enlarged the class of ampulees to include 
those who have lost an arm or part thereof. Such a disabilily normally would no! 
impair the abil ity o{ a J>trson to walk. However, the Lesisl~ture has permilled special 
parking permits in such cases, presumably becau1e such disabihty would seriously · 
hamper a person's ability to perform other physical func t ions, '' to :1 similu ex tent' ' as 
a person who underwent a leg amputation. As to persons other than those suffering 
amputations of an arm o r leg, the statute requirts that his ability to walk be impaired 
by a physical disability. A person whose limb or limbs have not been amputaltd and 
who su ffers serious physical d isability other than a disability impJiring his ~bility 

to walk would not be entitled to a special parking permit. An example may be given 
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of a person suA:~ring from severe arthritis of the arms which. may render that person 
disabled to a large extent from performing many physical functions but not in any 
way impairing that person's ability to walk. Such a person, though extremely disabled, 
would not be entitled to a special parking permit. 

Thus, in our opinion it was not the intent of the Legislature to extend special 
parking privileges to persons suffering from minor disabilities. A minor disablement 
from walking is not sufficient to satisfy the statutory requircmeut th~l it be "difficult 
and burdensome" for the person to walk. In our opinion you should interpret this 
phrase in your administrative application of the Act so as to issue special vehicle 
identification cards to only those persons whose ability to walk is seriously impaired. 
Obviously, persons who are disabled from walking without suffering an amputation 
are entitled to a special parking permit, but only upon your finding that the disability 
!rom walking suffered by a person coming within the statutory dcfinit ion of "amputee," 
such as paralysis or severe arthritis of a leg. 

This opinion corresponds to the advice given you verbally in July of this year, 
following your request for an opinion. 

Very truly yours, 

HONORABLE l<.A'l"!iAlUNE E. WHITE 

Achng Stol~ Treas1<rer 
State House 
Trenton, New Jersey 

DAVIO D. fURMAN 

Attoruey General 

By: T H£OD0RE f. Bon~R 
tlssista,.l A ltorney Ceaunl 

December 7, 1961. 

FORMAL OPINION 1961-No. 32 

DEAR MRs. Wru-u.: 

I. You have asked certain questions concerning the rights of members of the State 
retirement systems who receive differential pay when called into active military service 
with New Jers~y National Guard units. 

(1) If the pension deduction and the Social Security tax are to be taken 
on this differential pay it will sharply reduce the employee's Social Security 
benelit as well as the salary subject to retirement benefits. Can the Boards of 
Trustees permit the employee to contribute on the basis of his salary prior to 
entering the military for pensions and contributory insurance? 

Our conclusion is that the Boards of Trustees should require the employee to con
tribute on the basis of his salary prior to entering the military for pension and 
contributory insurance. 

N.J.S.A. 38:12-4 Jnd N .].S.A. 38:12-5 provide that when an employee of the 
State, county or municipality, who is also a member of the National Guard, is called 
into Federal service, he should be given leave without loss of pay or time. ln order to 
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avoid Joss of pay the indivi<lual is to receive such portion ol his salary or compensation 
as will equal the loss he may suffer while in active military service. 

N.].S.A. 38:2J.-4 and N.).S.A. 38:23-5 provide that such an individual shall 
retain all rights and privileges, including any pension or retirement rights conferred 
by the laws of the State. 

N.].S A. 38:2.3-6 provides that during the period o£ active service: 

"the State ... shall contribute or cause to be contributed to such fund the 
amount required by the terms ol the statute governing such fund based upon 
the amount of compensation received by such person prior to his entry into 
such service and during lhe period fir"t mentioned in this section any such 
person receiving compensation from the State, county, municipality, ;chool 
district, political subdivision, board, body, agency or commission, shall continue 
to contribute the ~mount required by statute to be paid by members of such 
fund .. .'' 

Under this stction it is c!ear !hat the State must contribute its share to tht pension 
or retirement funds based upon the compensation received by the employee prior to 

entering active duty. The problem is whether an employee who receives differential 
pay while serving on acllve military duty must contribute his statutory share to the 
pension fund. The precise statutory question is whether an employee receiving 
differential pay while on active duty is a person receiving "compensation" from the 
State within the meaning of N.).S.A. 38:23-6. Differential pay is that portion of the 
salary paid by the State to an employee as will equal the loss of pay he may suffer 
while in active military service. This payment is made by the State in order to 
maintain the financial status quo of an employee while on active duty. Clearly, 
differential pay is to be considered "compensation" within the meaning of N.].S.A. 
38:2.3-6. Therefore, an employee who receives differential pay while serving on 
active military service is recei,•ing "wmpensation'' within the meaning of N.}.S.A. 
3B :2.3-6 anrl must contribute his statutory share to the pension fund. 

In order to maintain the status quo of an employee with respect to his insurance 
and retirement benefits, the employee receiving differential pay shall continue to 
contribute his share for pension and contributory insu•·ance Oil the basis of his 
salary prior to entering the mjJitary. 

The next question to be considered is whether Social Security deductions are taken 
from difl'eren\lal pay and if so, how is this done. 

The specific question is whelher d;fferential pay is "wages" within the meaning 
of 42 U.S.C.A. § 409. Under 20 C.F.R. § 404.1025, the term "wages" means all 
remuneration for employment unless specifically excepted under § 404.!027. Differential 
pay is not included within the exclusion section of the regulations. 

In an Altorney General's Memorandum Opinion dated January 20, 1955, it was 
held that differential pay to public employees should be considned as wages subject to 
Social Security coverage. 

The practice of the Social Security Division is to consider differential pay to 
public employees while on military service as "wages'' for Social Security purposes. 
There are, however, two conditions that must b~ met. first, there must be no intention 
to terminate the employment relationship while the employee is on military duty. 
Second, the differential pay must be current compensation and not back pay. [( either 
one of these conditions exists, \he differential pay is not considered as wages and 



162 OPINIONS 

Social Security paymenls nre nol dtducteu. In our situation there is no intention to 
end the employer-employee relationship and the differential pay is curr~nt compensation 
rather than back pay; therefore, differential pay is to be considered a~ wages within 
the Act and Social Security deductions must be made. 

Social Security payments are deducted from differential poy bas<d upon the 
amount of differential pay which the employee receives while on military service. 
In other words, Social Security payments based on differential pa.y are made by the 
State and the. employee as it the employee were continuing in public service. Social 
Security payments are deducted fre>m his military pay by the Federal Governmenl 
based u~on the amount of miHtary pay whid1 the employee is entitled to. 

Social Secur)ty \axes, pension and insurance contributions are to be deducted 
from \he differential pay. Where the differential pay minus the Social Se(urity tax 
is not sufficient to cover lhe deductions for insurance and pension ce>ntributions, it 
shall be the responsibility of \he employer to pay the additie>n;ol pension contributions 
pursuant to N.J .S.A. 38 :2J-..0, but payment of tile contributory insur~nce j)re~nts a 
special problem and is discussed under the next que~tion. 

(2) While we assume that military leave is like any other leave so that 
the individuals would be covered for noncontributory i>lsurance for the first 
93 days of their leave, would they also he entilled Jo contribule for their 
additional insurance for the same period? 

This ques\ion involves lhe applicability of N.).S.A. 43 :JSA-108. This section 
provides that for purposes of both contributory and noncontributory insurance, an 
individual shall be considered in service tor no more than 93 d~ys while on leave of 
absence without pay. National Guard Qersonnel who receive differential pay pursuant 
to N.].S.A. 38:12-5 do not come within-the purview ol N.J.S A. 43:1SA-10S, since 
they cannot be considered on leave of absence without pay, 

Therefore, members on leave of absence with pay are covered with noncontributory 
insurance for the entire period they are in active service, and ~hall make contributory 
insurance payments during such period. This position is based upon the fact that 
there is no other statulory provision which denies the right to insurance cav~rage. 
when an individual is on leave of absence with pay anti consequently, we conclude that 
it is the intent of the statute to maintain such coverage. Furthermore, continuation 
of the insurance coverage is necessary in order to maintain the individual's status quo. 

Where tbe differential pay has been exhausted by Social Security and pe11sion 
deductions and is not sufficient to cover the contributory insurance paymer,ls, the em
ployee is still deemed to be on leave of absence with pay and may continue his 
contributory insurance payments during the entire period he is servi11g on military 
duty. Under the present insurance contrac:, an individual who dies while on mi!ituy 
duty is entitled te> full death benefits. 

(3) lltl)ey are indeed permilled to contribute lor the nrst 93 days o! lheir 
le3ve ior the additional insurance that they have, would they also have the 
right to convert all o£ their insurance at the end of that period) 

N.].S.A. 43 :lSA-93 provides that the conversion privilege must be available 
whenever there is a termination of service for reasons other lhan death or relirement. 
A similar provision is contained i11 the insurance policies ~s required by Jaw. ·since. 
it has been concluded that the employee going on active duly with the National Guard 
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is deemed to be on a leave of absence with pay, the 93-day limitation provided by 
N.J.S.A. 43: ISA-108 does not apply. Therefore, an employee deemed on )eave with 
pay is to be continued in the Dl~n during his entire period of active service aod the 
problem of conversiarl after 9J days does not arise. 

_ Ir. You have aske<! cerl<lin questions concerning the rights o( employees of the 
::>tate Defense Department, who arc also mem~rs a( the National Guard who 
reque.~t leave in order to attend a 111ilitary service school. ' 

In general, Nat1onal Guard members attending a 1ni!itary service school are in no 
dinerent status than other individuals in situations discussed under the preceding 
question. A pcr_son attending a military s~rvicc school is entitle;:! to all the rights and 
pnvdeges perl.a1mng lo pension and retirement funds as il he had stayed in civilian 
service. N.).S.A. 38:23-4 provides Jh:~t any public employee is to be g~anted a leave 
of_ absence on enteri~g active military service "for or duri"g a.ay period of training,'' 
w1thout any loss of nghts, pnvlieges and benefits except, unless otherwise provided by 
Ia":, the nght to co_mpensation._ It is clear that a person entering on active duty 
while at1end1ng a military serv1~e school comes within the purview of this section 
and should be granted full pension benefits. Of eourse, the right to recove~ loss of 
pay while on milit.ary service is provided in N.).S.A. 3B:l2--4 and 38:12-5. Employees 
of the Stale Defense Department, who nre also members of the National Guard who 
request leave in order to attend rnilil.<lry service schools, are ordered to such duty by 
the Governor. Therefore, such employees come within the purview of N.J .S.A. 38:12-4. 

The discussion of insurance coverage under question one is equally applicable to the 
instant situat~on. Since the individual is considered on leave of absence with pay, 
contnbutory msurance premiums and pensio,, contributions should be deducted from 
the differential pay and the insurance would continue without interruptio11. 

HoNo~Aate: IuTJiARINr:: E. WAITE 

Act1ag Stale Trca.mrer 
Swte House 
Trenton, New Jersey 

Very truly yours, 

DAV10 D. FURMAN 
A tlorney G e>~eral 

By: 5T£VE.N S, RADIN 
De(11</y Allorney General 

December 7, 1961. 

FORMAL OPJNtON !961-No. JJ 

DEAR MRs. WRITe:: 

You have aske.U whether military pay used as a basis for determining differential 
pay within the meaning of R.S. 38:12-S should include military allowances. Our 
conclusion is that military pay used as a basis for determining differential pay within 
the meani11g of R.S. 38:12-5 should include military allowances. 

R.S. J8: 12-5 reads as follows: 

"During the absence o( any such officer or other employee, mentioned in 
section 38 :12--4 of this title, on active service with the army or navy of the 
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Unit~d States or any other organlzatioo affiliated thuewith, such p~rs<ln s~ll 
receive such portion of h is salary or C<lmpensacion as will equal the loss he 
may suffer •vhile on such active service." 

Thus, this statute provides that an employee on active duty shall reaive such 
portion of his salary as will eq11al the loss he may S!lfjtr while on such duty. The 
general problem is the method of computing che loss the employee m;ay suffu. 1'he 
precise question is whether to subtract h.is total military remuneution (basic military 
salary and allowances) from his salary prior to his entrance upon the military, <lr to 
subtract from such salary merely his basic military pay without including allowance~. 

lt is clear that the rationale of the statute is to permit the employee entering 
active duty to maintain his status quo with respect to his finances. An employee \vho 
receives differential pay while on active duty based solely upon h[s basic military 
salary may receive a gross sum (consisting of basic military salary, mil[tary allow
ances and differential pay) in excess of that which he received before entering the 
military. Certainly, the intention of the Legislature in enacting R.S. 38:12-5 '"as not 
to provide a possible windfall to the employee entering active military service. On the 
C<ltttrary, the purpose of R.S. 38 :12-S is to protect the employee from any financial 
deficit he may suffer while serving on active military duty. Therefore, in order to 
equalize the loss an employee may suffer, differential pay should be based upon total 
military remuneration rather than solely upon basic military salary. 

A definition of military pay is contained in National Guard Regulation 51, 
promulgated by the Federal National Guard Bureau, which establishes the Army 
National Guard Technician Program. Paragraph 14 of this regulation provides that 
differential pay may be given to technicians attending a military school. Differential 
pay is slated to be the difference between technician pay and military pay. Military 
pay is defined as base pay pl<t.s allowances which includes longevity, subsisten~e, 
quarters, special and hazardous duty pay. 

In conclusion, it is our opinion that differential pay made pursuant to R.S. 38:12-5 
must be based upon basic military salary plus all military allowances. 

Very truly yours, 

Ho~ORABLE KAT:fl.AJUNE E . WHt:rE 

Acting Stoie Treo.n•rer 
Stale House 
Trenton, New Jersey 

D11v1o D. FuRMAN 
A /ton>ey Gene-to/ 

By: Snn:~ S. RADIN 

Detmty Attorn<'jl Centf'oi 

Dect=btr 12, 1961. 

FORMAL OPJNION 1961-No. 34 

DLAR Mns. WHIT!!: 

In the general election held in November 1960 the people of the Sta te of New 
Jersey voted to adopt a constitutional amendment, as propos~ by Senate Concurrent 
Resolution No. 12, filed June 8, 1960. This constitutional amendment provides : 
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"The Legislature may, from time to lime, enact laws grant ing exemption 
(rom t~xatoon on the r~al properly of' any citizen and resident of this State 
o( the _age of 65_ or more ye~rs residing in a dweliing house owned by him 
who_~h os a <:onstoluen\ part of such real prop~rly but no such exemption shall 
~ on ~_xc~ss of $SOO.OO i_n t he assessed valuation of such property and such 
~x~mpt10n shall be restroctcd to owners having an ine<lme not in excess of 
$5,000.00 (l(r y~ar. Any such ~xemption when so granted by law shall be 
t;r<Jnted so that it will not be in addition to any other exemption to which 
the said 6 tizen and resident may be entitled." (N.J. Const. (1947), Art. VIII, 
sec. 1, par. 4) 
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The Legislature implemented this const itutiona l amendment by enacting P.L. 1961, 
c. 9. JJ1 pertinent part this statute provides: · 

"Every person, a citizen and resident of this S tate of the age of 65 or more 
yean .. having an income not in excess of $5,000.00 per year and residing in a 
dwdlong ho~se owned by him which is a const ituent part of hi s real property, 
shall be entotled, on proper claim being made therefor, to exemption from 
taxation on such real properly lo an assessed valuation not exceeding $800.00 
Jn the aggregate, but no such exemption shall be in addition to any other 
exemption to which said person may be entitled." 

You h~ve requested our opinion as to the proper interpretation to be accorded 
lo . the term "citizen." In particular, you have asked whether a person, otherwise 
sal lsfying the requirements of the statute, would nevertheless be disentitled to the 
exemption because he is an alien. On July 5, 1961, the Attorney General by Formal 
Opinion No. 12, clarified certain aspects of P .L. 1961, c. 9. The precise questions 
which you now raise, however, were not considered in this opinion. 

The word "citizen" as used in the constitutional amendment · and in the statute 
does not appear in isolation but as part of a larger phrase, i.e., "citizen and resident 
of this State." So used, "citizen and resident of this State" is an adjective phrase 
which prescribes one set of conditions or qualifictaions which a claimant must fulfill 
in order to be entil led to the statutory tax exemption. Other constitutional and 
Slalutoo·y prerequisites for the exemption, in addition to the requirement that a 
person be "a citize.n and resident of this S tate," are that such a person must also be 
65 ye<~rs o{ age or more, have an income not in excess of $5,000.00 per year and 
r~side in a dwelling house owned by him which is a constituent part of his real 
property. 

The concept of citizenship is broad and the term "citizen" has no precise or fixed 
meaning._ A "citizen," for example, is not necessarily synonymous with or equivalent 
It> a " resident," " inhabitant," "elector," "taxpayer" or "voter," althollgh it is 
lrequrntly used inteJchangeably with such words. 14 C.J.S. Cit-iJWIS, §I, p. 1129. 

The lerons "citianship" or "citizen" also may involve the C<lncept of dual 
cititenship. There i s a recognized distin~tion bet ween nal ional citizenship and stale 
c itizenship. The United Stales Supreme Court in V»iJed Sto tts v. Cru1kshonk, 92 U .S. 
S4Z, 550, ~~l. 23 L. Ed. SBB, $90, 591 (1875) s tated : 

''The peovl~ o! the United Slales resident within any State are subject 
to two governments : one Sta te and the other National; but there need ·be 
no coofloc\ lx-tween the two. The powers which one pos~ses, the other 
d~s not. They ~re established for different purposes, and have separate 
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jurisdictions. Together they make one whole, and furnish the people o( the 
United States with a complete government, ample for the protect1on of all 
their rights at home and abroad. True, it may sometimes happen that a person 
is amenable to both jurisdictions for one and the same act. • "' ~ It is the 
natural consequence of a citizenship which owes allegiance to two sove_r
eignties, and claims protection from both. The citizen cannot complam, 
because he has voluntarily submitled himself to such a form of government. 
He owes allegiance to the two departments, so to speak, and w_ithin _their 
respective spheres must pay the penalties which each exacts for_ d>sobcd1ence 
to its laws. Jn return, he can demand protection from each w1thm 1ts own 

jurisdiction." 

The distinction between state citizenship and national citizenship wa.s noted in 
Hardi11 g v. Standard Oil Co., 182 Fed. 421, 424 (C.C.N.D. Ill., 1910), leave to appeal 

denied 219 U.S. 363 (1911), wl>erein it was stated: 

"A person may be a citizen of a state but not or the United Slates; as, an 
alien who has declared his intention to become a citizen, and who is by local 
law entitled to vote in the state of his residence, and there exercise all other 
local functions or local citizenship, such as holding office, claiming tile right 
to poor relid, etc., but who is not a citizen of the United States." 

In Halczby v. Board of Directors of Univenity, 162 Ohio St. 290, )23 N.E. 2~ 3 
(Sup. Ct. 1954) the Ohio Supreme Court was called upon to construe a stat~te wh1_ch 
granted free tuition in the academic departments of univer.sities located 10 mu~nc1p~ht1es 
to "citizens of such municipalities." Tile Board of D1rectors of ~he Urnvers1ty_ of 
Cincinnati contended that United States citizenship was a prerequ1s1te to mumc1pal 
citizenship and that the plaintiff Halaby, not being a United States citizen, was not 
entitled to attend the University tuition free. The Court stated: 

"Tt is apparent, however, from a study of legislation and cou1·t de~isions, 
that, except where a citizen of the United States is referred to, a vanety of 
meanings is loos~!y given to the term, 'citizen,' an?. that .s~ch use creates 
legal ambiguity. It is to be observed that the term, c1.t1>en, >S often used nl 

legislation where 'domicile' is meant and where Umted States e>hzensl11p 
has no reasonable relationship to the subject maHer and purpose of the 

legislation in question." ( 123 N.E. 2d at p. 5) 

,, 

"In the opinion of this court, the fact that the plaintiff, as well as other 
residents of the city, must be a citizen of ·the rnu1iicipality in order to qual~fy 
for free tuition to the academic department of the university can not dis
qualify him because he is not a citizen of the United S'tates." ( 123 N.E. 

2d at p. 7) 

The Court noied an earlier Ohio decision, Sra.te e:>: 7tl. Owet~s v. Tmst~es of Section 
29 11 Ohio 2~ (Sup. Ct. 1841) wherein the Court was called upon to construe a 
le~islative enactment that "each and every denomination of religious societies, after 
giving themselves a name, shall appoint an agent who shall prod_uce to the trustees a 
certificate containing a list of their names and numbers, spec1fy1~g that tney are 
c-it1zcns of sa1d township; ~ $ *." It was stated at page 27 of 11 Oh1o: 
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"Here a question· is raised as to the meaning of the word 'citizms,' as 
used in this connection. That this word does not always mean one and th~ 
same thing is clear. Thus we speak of a person as a citizen of a particular 
place, when we mean nothing more by it than that he is a resident of that 
vlace. \Vhen we speak of a citizen of the United States, we mean one who 
was born within the limits of, or who has been naturalized by, the laws of the 
United States. lt can hardly be believed that the Legislature, in using the 
word 'citizen,' in this statute, intended to make a distinction between native 
or naturalized citizens, and resident aliens. • • •." 
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Other decisions and authorities have also drawn the distinction between Uoitec.l States 
citizenship and citizenship o( a state or political subdivision of a state. E.g., Smith v. 
B1rmi,gham Waterworks Co .. 104 Ala. 315, 16 So. 123 (Sup. Ct. 1894), reversed on 
other ground, 42 So. 10 (Sup. Ct. 1906); Vachlkin<Js v. Va.chikinas, 91 W. Va. !81, 
112 S.E. 316 (Sup. Ct. of App. 1922); D.-uanr<ey v. Ha•tSon, 60 W.Va. 3, 53 S.E. 
603 (Sup. Ct. of App. 1906); McKenzie v. Murphy, 24 Ark. ISS (Sup. Ct. 1863); 
Petition of Spro,.fc. 19 F. Supp. 995, 997 (S.D. Cal. 1937); City of M1nn~apolis v. 
Reum, 56 Fed. 576, 580, 8th Cir. 1893); Note, 8 Ala. L. Rev. (1955), p. 175; Stout, 
Privileges and lmm1mities of Nntio11al Citizenship, 14 Univ. of Pitts. L. Rev. ( 1952) 
p. 48. 

The foregoing authorities indicate generally that a citizen of a state is one who is 
a perman~nt resident or inhabitant or domiciliary of a state, without necessary regard. 
to his qualifications for United States citizenship. ln contrast, "citizensbip," in the 
sense that it describes the status of a citizen of the United States, has a more 
precise meaning, firmly established by the United States Constitution, Federal statutes· 
and decisional law. Stated si.nply, " citizen of the United States is one who is born 
within the limits of or has been naturalized by the laws of the United States. 

Both the constitutional amendment and P.L. 1961, c. 9 use "citizen" in the sense 
of state citizenship rather than United States citizenship. The conslitulional amend
ment refers to "any citizen and resident of this Stole." The statute refers to "every 
person, a citizen and resident of this State." The adjective phrase "of this State" in 
each instance refers to and qualifies the word "citizen" as well as "resident." There 
is no reference in either the amendment or the statute to United States citizenship as 
such. Moreover, the legislative history of the en.actmcnts evinces " public concern 
for the economic plight of elderly and needy persons. The expressed purpose of tile 
amendment and implementing legislation w:1s to provide financial relief in the fo.rm of a 
tax exemption to such persons, frequently referred to in the public hearings as 
"senior citizens." Clearly, there was no intent to derimit the benefits of the proposed 
tax exemption only to residents of New Jersey who were citizens of the United States. 

Examination of other enactments reveals that the Legislature, when it refers to 
n~tional citizenship, as distinct from state citizenship, ordinarily uses the terms "United 
States citizenship" or "citizen of the United States." For example, the Constitution 
provides that the Governor shall be "a citizen of the United States" and a "resident 
of this State." N. ). Con st. ( 1947), Art. V, sec. 1, par. 2. The Constitution further 
provides that '"every citizen of the United States • • • who shall nave been a resident 
of this State" in addition to other requirements, shall be entitled to vote. N. ]. Canst. 
(1947), Art. ll, par. 3. ln R.S. 44 :1-24, the Legislature provided that a Sllperin
tendent of welfare appointed by a county welfare board must "be a citizen of this 
State and of the United States." N.J.S.A. 18:13-4.1 provides that a citizen of any 
,,ther country who has declared an intention of becoming "a United States citizen'' 
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may be granted a teacher's certificate. With respect to the adoption of chilrlren, it 
is provided that an adoption action may only be brought by a person who, among 
other things, "shall be a citizen of the United States" or who shall have officially 
declared an intention to become a citizen of the United States. N .J.S.A. 9 :3--22. Such 
examples can, of course, he multiplied. 

fn contradistinctioll, when the Legislature refers to Stale citizenship, it generally 
unmistakably so specifies. For example, it is provided that any two or more "citizens 
of the State" may by appropriate proceedings challenge the passage of legislation 
or participate in such proceedings. N.J.S.A. I :7-4, 1:7-5. Under N.J.S.A. 2A :148--22, 
it is a high misdemeanor for any person to advocate or teach that "citizens of this 
State" should not aid, abet or assist the United States in prosecuting or carrying on 
war with enemies of the United States, and "citizen o( this State" is defined to be "any 
person within the confines of this State." These illustrative .enactments are entirely 
comparable to the constitutional arnentlment and P.L. 1961, c. 9, referring to "citizen 
~ * * of this State." 

It is thus clear from the very language of the constitutional amendment and the 
statute, the legislative history, and a comparison with other constitutional provisions 
and statutes that the Legislature did not intend to make United States citizenship a 
prerequisite to qualification for the lax exemption. 

This construction of the constitutional amendment and statute is consistent with 
well-established State policy and, wherever possible, all statutes of the State should 
be construed in a manner which will contribntc to and effectuate common public 
policy. Mod~rn lnd1<Siria/ Bank v. Trmb, 134 N.J.L. 260, 26J (E. & A. 1946); 3 
Sutherland, Slal1</ory Co,slructJo" (3d, ed. 1943) §§ 5901, 5902. [f the statute were 
construed (0 require United States citizenship as a Qualification for the tax exemption, 
aliens would be doscntitled to the benefits of (he statute, although aliens who own 
property within a taxing district would be subject to property ta><ation in common 
woth ali other properly owners. This result would be clearly inconsistent with R.S. 
46:3--18 which provides: 

"Allen friends shall have the same rights, powers and privileges and be 
subject to the same burdens, duti~s. liabilities and restrictions in respect of 
real estate situate in this State as native-born citilens. * ~ *." 

Such a construction would also derogate from the professed purpose of tl1e 
amendment and statute to provide a modicum of economic assistance to elderly and 
needy persons. Obviously a limitation of the benefits of the exemption only to United 
States citizens would not subserve the essential policy of this legislation. !ialabv v. 
Board of Directors of UHiYersil.v, supra; In re R11eU's Eslnle, 284 N.Y.S. 426, 430, 
157 Misc. 680 (Sur. Ct. 1935), aff'd 292 N.Y.S. 183, 249 App. Div. 617 (Sup. Ct. 
l9J6). 

As indicated, state citizenship, in contrast to the established and settled meaning 
of United States citizenship, ordinarily involves the broad concepts of "domicile" or 
permanent "residence," the idea of a substantial and fixed connection or identification 
with the state and a participation in its fllnctions Hardi11g v. Standard Oil Co., rupra; 
Halaby v. Board of Directors of University, supra. 

The term "citizen," as used in the statute in the sense of "State citizenship," is 
thus a broad, general term. Its meaning and understanding are encompassed and 
rendered more definite by the word with which it is juxtaposed, namely, "resident." 

I 
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Cf. Ford Motor Co. v. N.J. Dept. of Labor and ludn.slry, 5 N.J. 494 (1950); D'Ippo
lito v. Maguire, 33 N.J Super. 477 (App. Div. 1955). The statute ·defines "resident" 
to mean "one legally domiciled within the State of New Jersey for a period of J years 
immediately preceding October 1 of the pretax year." This definition comports with 
and embraces the common understanding of the word "citizen" as one who is a 
permanent resident or legal domiciliary of the State. ln fact, the statute goes on to 
provide that: 

"Mere seasonal or temporary residence within !he State, of whatever 
duration, shall not constitute domicile within the Stale for the purposes of 
this act. Absence from this State for a period o( 12 months shall be prima 
facie evidence of abandonment of domicile in this State." 

Thus, a person who is a citizen o( the State in the sense of being a permanent resident 
or domiliary of the State may, nevertheless, fail to qualify for the exemption unless 
he is also a "resident" of the Stale in the precise niUJlller specified by the statute, i.e., 
with a legal domicile within the State for at least 3 years immediately preceding 
October l of the pretax year. 

For the foregoing reasons, we advise you that under constitutional amendment 
N.]. Canst. (1947), Art. V!Il, sec. 1, par. 4 and P.L. 1961, c. 9, a person who is not 
a United States citizen but who has been a domiciliary and resident for 3 or more 
years and is otherwise qualified under the statute, is entitled to the tax exemr.>tion 
provided therein. 

FR!!:DERICK C. McCoY, Secretary 
Morris Cotmly Board of Tazat1o" 
Hall of Records 
Morristown, New Jersey 

Very truly yours, 

DAVID D. FURMAN 

Attorney General 

By: ALAN B. HANIH.£R 

Deputy Attorney Genera! 

] ANUAR\' 2J, 1961 

MEMORANDUM OPINION-P-1 

DEAR MR. McCoY: 

You have asked our oj)inion whether the statutory phrase, "the assessed value of 
[the taxpayer's] real property," which appears in the New Jersey Bank Stock Tax 
Act, R.S. 54 :9-1 et seq., refers to the value fixed by the most recent real property 
assessment. 

The New Jersey Bank Stock Tax Act imposes an annual tax on the "value" of 
each share of common stock of every bank having its principal place of business within 
this Stat:·. "Value" is.~efined by the statute to n:ean the amount of the "capital, surplus 
and und1v1ded profits of the bank, Jess certaon deductions, includil)g "the assessed 
value of its real property" and "the assessed value of all real {lroperty owned by a 
corporation, all the stock of which corporation is owned by such bank." R.S.54 :9-4, 
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54 :9-S and 54 :9-{). Although the Bank Stock Tax Act clearly indicates that a bank's 
"capital, surplus 'and undivided profits" should be assessed as of December Jist of 
the tax year, the statute does not expressly state what assessment date should be used 
to calculate the assessed value of the real property of a bank and of its wholly owned 
subsidiaries. 

The value of the real property of a bank and its wholly ownecl subsidiaries as of 
either of two assessment dates could conceivably be used in computing the Band Stock 
Tax. The assessed value of real property which is to be deducted from "capital" sur
plus and undivided profits" in order to calculate the Bank Stock Tax payable with 
respect to 1959 could be either the real property assessment made as of October l, 
1958 or as of October l, 1959. By January 10, 1960, the date by which a bank must 
file its statement for purposes of computing the Bank Stock Tax payable with respect 
to the year ending December 31, 1959, the local assessor has already maue an assess
ment for the value of the real property of the bank with respect to the tax year 1960. 
R.S. 54:4-23. Although the local assessor is not required to file his complete assess
ment list with the county board of taxation until the January lOth following (R.S. 
54 :4-35), he must at least ten <lays before that filing accoru to any taxpayer the 
opportunity of inspecting the assessment list for the purpose of ascertaining what 
assessment has been made against him or his property (R.S. 54 :4-38). On the other 
band, the real property assessment referable to 1he y~r 1959, 1he same year with 
respect to which the Bank Stock Tax is payable, would be the .assessment made as 
of October l, 1958. No compelling reason has been snggested for preferring one 
assessment date over another for purposes of computing the Bank Stock Tax, but 
it is, of course, essential that a single rule be consistently followed. 

In choosing between the two possible assessment dates, it is of some significance 
that 1he assessment as of October I, 1959 will not have become final by January 10, 
1960. R.S. 54 :4-35; 54 :4-55. Furthermore, it would seem preferable from the stand
point of logic, or at least of symmetry, to use for purposes of computing the Bank 
Stock Tax payable with respect to 1959 the real property assessment which is intended 
to be used for computing the real property tax payable with respect to 1959, that is 
the real properly assessment as of October I, 1958. 

There is another significant consideration which leads to the same result. In 
Attorney General's Formal Opinion, 1960-No. 20, we pointed out that the Financial 
Business Tax Law, N.J.S.A. 54 :lOB-I et seq. was adopted in 1946 to avoid discrimina
tion against national banks and that the Bank Stock Tax Act should be construed 
so as not to impose any greater tax upon banks subject thereto than is imposed by 
the Financial Business Tax Law upon competing financial businesses. N.J.S.A. 
54: lOB-I et seq. imposes a privilege tax measured by net worth. The tax is payable 
on or before April IS of each year for the privilege of "doing a financial business in 
this State" during that calendar year. N.J.S.A. 54 :108-{) provides that in computing 
the tax base, "there may also be deducted from net worth the assessed value of real 
estate taxable in this State; but such deduction shall not exceed the amount of the 
taxpayer's equity in such real estate which is included in net worth." In computing 
the deduction under N.J.S.A. 54: 108--<i the Corporation Tax Bureau which administers 
the Financial Business Tax Law has consistently used the assessed value of real 
property as of the assessment date next preceding the April IS due date upon which 
the tax is payable. For example, the Financial Business Tax payable with respect 
to the calendar year 1959 is due on April IS of that year; the assessed value of real 

.property to be deducted {rom the taxpayer's net worth would be that as of October 
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I, 1958. It is possible that the use of different assessment dates for computing the 
tax bases under tile Bank Stock Tax Act and the Financial Business Tax Law would 
discriminate against state and national banks. This possibility can be avoided if county 
tax boards use the same assessed valuation date for the purposes of computing the 
Bank Stock Tax as. the Corporation Tax Bureau uses for computing the Financial 
Business Tax. That would mean that to compute the Bank Stock Tax payable on 
January 10, 1960 with respect to the calendar year 1959, the assessed value of real 
property deducted should be the assessed value fixed lor the tax year 1959 as of 
October I, 1958. 

You are, therefore, advised that the statutory phrase "the assessed value of [the 
taxpayer's] real property" which appears in R.S. 54 :9-J et se~. refers to the valuation 
as of the October I preceding the commencement of the year with respect to which 
the Bank Stock Tax is payable. 

HoNORABLE )OHN A. KcRVICK 

State Treasurer 
State House 
Trenton, New Jersey 

Very truly yours, 

DAvto D. FuRMAN 

A 1/on.ey Cmeml 

By: MuRRY BROCHIN 

Deputy At1or11ey Cmera/ 

)ANUAnY 26, )961 

MEMORANDUM OPlNION-P-2 

DEAR MR. KERVJCK: 

You have sought our advice concerning the proper procedure in allowing interest 
upon excess contributions of all members belonging to the Teachers' Pension and 
Annuity Fund. N .] .S.A. 18: JJ.-112.22. In order to avoid misunderstanding we shall 
also direct in part our remarks to the proper procedure concerning return of veterans' 
contributions. N.].S.A. 18: 13-l12.72(a). 

It is our understanding that at the time of the enactment of the Teachers' Pension 
and Annuity-Social Security Integration Act, the administrative burden in processing 
refund applications was so great that there necessarily resulted lengthy delays in the 
completion of the program. Therefore, the question has arisen as to the propriety of 
allocating interest upon delayed refunds. The Board desires our legal direction con
cerning their actions in this regard. 

N .J .S.A. 18:13-112.22 provides, in pertinent part: 

"Any I excess] contributions made by a member • • * shall be refunded 
with regular interest to January 1, 1956 to the member * * • or shall, at his 
request, be used at retirement with regular interest, to provide an annuity 
of equivalent actuarial value • • •." 
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This provision was enacted to allow former memu~rs of the )'>revious teachers' re
tirement system, RS. 28:13-24, et seq., an adjustment in their new pension accounts, 
based upon past contributions a11d the revised actuarial computation for benefits 
under the new system created as ol January 2. 1956. As can re~dily be seen, the moneys 
being- refunded here were equ,tably payable to the members because they represented 
overpayment of the necessary contribution rates according to the actuarial criteria. 

Concerning these sums it s!Jould be noted that if the member elected to leave them 
with the fund, they would continue LO accumulate "regular interest." N.].S.A. 
18:13-112.4 (n). ln such a case the member received extra annuity "o[ equivalent 
~ctuarial value." See olso N,).S.A. 18 1J-ll2.27. Upon withdrawal from the fund, 
the member would also be io a position to obtain such regular interest a(ier the 
establishment of the new system, N.J.S.A. 18 :1~112.26, .36, and h~rthermore, upon 
death of the member in active service, his beneficiary would also receive these funds 
with regular interest credited. N.].S.A. 18:13-112.40(a). The annuity portion of the 
member's retirement allowance wou[(l also reflect the allowance of inte•·est upon such 
sums. Compore N.].S.A. l8:1:l--Ll2.44(a). .46(a), wilh N.J.S.A. 43:3-1 (P.L. 1959, 
c. 101). It is dear that the Legislature contemplated l\Vo alternatives, i.e., immediate 
return of such excess contributions or retention in the fund with an interest earning 
equity. 

Such moneys retain~d by the Board of Trustees, belonging to a member, were 
properly invested in accordance with the provisions of P .L. 1950, c. 270, N.J.S.A. 
18 :IJ..-112.63 and could thus create 3dditianal earnings thereon, N.J.S.A. 18:IJ-ll2.26, 
.29. Because payment of these sums was not provided lor absolutely but only upon 
the election of the individual "'embers. there was no need to immediately freeze the 
amounts for use in investments and the Baaed properly had the use of that money 
upon which intere~t could be earned. 

Interest is basicaUy compensation (a<· the use of money belonging to another. 
Wilmlz v. HemJrickso,.. 135 N.J. Eq. 244 (E. & A. 1944). Hard aod fast rules should 
not be followed considering the granting of interest but i( should be granted in e.ach 
case in accordance with justice and with conside(alioo of fair dealing. Jard;r.e Es/(llet 
v. Do,.,•a Brook Corp., 42 N.J. Super. 332, 340 (App. Div. 1956); Dial Press, !JI.C. v. 
Phillips, 23 N.J. Super. 543 (App. Div. 1952), cer/. den., 12 N.J. 248 (1953); BroW>! 
v. Home DeveloPmml Co., 129 N.J. Eq. 172 (Ch. 1941); Fidelity Mul<.~ol Life h
s><ratlce Co. v. Wilkes-Bane & HozU:ro11 R. R. Co., 98 N.].L. 507 (E. & A. 1922). 
See also Con.so/id<Jitd Police, etc. P~n Ful"ooi Con•miosion v. P<J.ssaic, 23 N.J. 645 
(1957). In view of the fact that the moneys withheld represented excess contributions 
of the members, we advise you thal it was Pr<l(ler for the Boa.rd to all<1w intere5t (or 
any fiscal" year in wh[ch refund was delayed. 

However, N.J.S.A.18:1J-112.72(a) states that: 

"Each veteran member shall have returned to hirn * • • his accumulated 
deductions as of January 1, 1956 • • *.'' 

Some former members (who were vete(aJ1S) of the old teachers' retirement system 

had elected to contribute to the t~achers' fund instead ol merely relying upon the free 
Veterans' Pension Act, R.S. 43 :4-l, et seq. Because N.J.S.A. 18:13--ll2.72 and .73 

made membership in the new system mandatory for all teacher veterans, granting 

them free credit for all prior service, the Legislature returned contributions of the 

veteran members of the old fund. TJ1erefore, the Legislature provided for the return 
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of these veterans' accumulated deductions which are 5pecified ;, N.].S.A. 18:13-112.4 
(a) as: 

"The sum of all amounts, deducted from lhe compensation of a nlcmber or 
contr~buted by him, including int"eresl crcditeu prior to January 1, !956, 
standmg to the cr~dit of his individual account in the annuity savings fund." 

It can be see~ t~at this provision dealt more wilh a legislative gra11t than a return 
o_f money~ pa1d 1n excess of what the actuarial cO!llP\ltations required. In such a 
~'tuat1on <t 1s our opiuion that the legislative plan does not call for the addition of 
mterest upon the grant. Swede v. City of Clifton, 22 N.j. 303 (1956); Hoboka 1;, 

Newark, e!c. Assn. v. Hoboke,., 23 N.J. Misc. J34 (Sup. CL 1945); Flelclrer v. Board. 
of Eduwf10n, 85 N.].L. l (Sup. Ct. 1913); Bo~<rgeo;s v. P'Yeeliolders of Atlantic 
82 N.J.L. 82, 1l6, 87 (Sup. Ct. 1911). lt is apparent that the Legislature only provided 
for ~e~urn of "acc,~_mulated deductions as of January I, 1956"' which by statutory 
definitiOn mcludes mterest credited prior \o January 1, !956,"' N.J.S.A. !8 :JJ--112.72 
(a), .4 (a). Nowhere in the legislative scheme are there provisions relating to vet
erans' refunds comparable to those conc~rning excess co,ltributions whereby the 
moneys may be allowed to earn interest for the member at his cl~ctio,\. It follows 
that since these su_ms were in effect a generous legislativ~ gr~nt "the plainest and 
s1mplest conslderalJOns of justice and fair dealing" do nol <Jllow payment of interest 
on such refunds". Cf. Opin;oJJS of lite A llorncy Ccn~rol. M r"'oro"d"'" Opinion$, (2), 
dated June 30, 1959. 

In conclusion we thus advise you that ( !) in the discretion of the Board of 
Trustees, interest may be paid according to the usual procedures upon excess con
tributions which _refunds were delayed because of administrative process. and (2) 
there IS no aulhonty for the payment of such interest upOn debyed refunds o( p(e-1956 
veterans' contributions. 

Very truly yours, 

HoN. FPN'ClS X. OtAHAY 

Detuly Attorney Gmtrol i" Charge 
Su$sex County Prosecutor's Office 
Court House 
Newton, New Jersey 

DAV>D D. FvrtMAN 

Attorney General 

By: Lt:~ A. HoLlEY 
Deputy Allor"~Y General 

jANUARY 31, 1961 

MEMORANDUM OPlNlON-P-3 

DEAR Mll. CRA}{AY: 

I am in r~eipt of your request for our opinion as to whether or not a defendant 
who had been w~victed a sewnd time for a violation of N.J.S. 3!>:4-50 is subject 
to a fine .Jtl add•t1on to the rnandatory senlence o[ imprisonment for a term of three 
months and forfeiture of the right to operate a motor vehicle for a period of ten years. 
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An examination of the authorities discloses that there are 110 decisions dealing 
with this precise point in New Jersey. N.].S. 39 :4-50 being a quasi criminal statute, 
strict construction must be applied. The omission by the Legislature of any mention 
of a fine for a subsequent offender, coupled with the severity of the penalty, leads 
me to the conclusion that a fine may not be imposed in addition to the mandatory 
sentence for a subsequent offender under this statute. 

MRS. EDWARn L. KATZENBACH 

State Board of Education 
175 West State Street 
Trenton, New Jersey 

Very truly yours, 

DAVID D . FuRMAN 

Attorney G<neral 

FEBRUARY 28, 1961 

MEMORANDUM OPINION-P-4 

DEAR MRs. K,,rzENB.IICH : 

You have requested my opinion as to whether the Board of Governors of Rutgers, 
The State University, may fix the salary of the Preside11t of the Corporation and 
of the University without the approval of the State Board of Education. My con
clusion is in the negative. 

The provisions of Rutgers, The State University Act of 1956, L. 1956, c. 61, 
are controlling. The Board of Governors is vested with the appointment power over 
the President of the Corporation and of the University, with the advice and consent 
of the Board of Trustees (L. 1956, c. 61, sec. 27). The Board of Governors, in addi
tion, is vested with the power to fix and determine the salaries of all corporate, official, 
educational and civil administrative personnel, subject to the approval of the State 
Board of Education (L. 1956, c. 61, sec. 18(8)) 

The President of the Corporation and of the University is one of those designa.1ed 
whose salary is fixed and determined by the Board of Governors with the approval 
of the State Board of Education. Section 18 is limited by section 27, only as to the 
appointive power over the President. Confirmation by the Board of Trustees is 
required for this office but is not required for other co rporate, official, educational 
and civil administrative personnel. Section 27 makes no provision for the fixing anc\ 
determining of the sa lary of the President of the Corporation and of the University. 
The general provision of section 18 subjecting all sa lary schedules to the approval 
of the State Board of Education, therefore, applies to the salary fi x.ed and determined 
for the President of the Corporation and of the University and necessi tates approval 
by the State Board of Education. 

Very truly yours, 

D11V1o D. FuRMAN 

AllonJCy General 

HoNORABLE ]OliN A. KERVICK 

Stat~ Tretzs1<rer 
State House 
Trenton, New Jersey 
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Al'RIL 12, 1961 

MEMORANDUM OPINION-P-5 

DEAR MR. KERVICK: 

You have asked us to review the question of allowing an employee member of 
the Teachers' Pension and Annuity Fund the right to make contributions to the 
retirement system at a percentage of his contractual sa lary rather than at a percentage 
of workmen's compensation benefits which he is receiving. In a memorandum opinion 
dated September 28, 1955 the Attorney General ruled that an employee continues as 
a member of the teachers' retirement system although, instead of receiving regular 
salary, he is receiving workmen's compensation benefits for injuries suffered in the 
course of his public employment. The Attorney General'~ opinion further held that 
such contributions to the retirement system should be a percentage of the compensa
tion benefits being pa id rather than a percentage of the employee's salary. We now 
specifica lly overrule the latter portion of that opinion. 

The workmen's compensation award is based on a percentage of the employee's 
contractua l salary. N.].S.A. 34:15--12, 37, 38. To establish the amount of money a 
member employee must pay to the retirement system, the Legislature has authorized 
"the actuary of the Board" to determine for each member "the proportion of com
pensation" which should be sufficient to provide an annuity equal to one-half of re
tirement allowance. N .].S.A. 18 :13--112.31. The Board of Trustees is also directed 
to establish rules and regulations for employees' deductions which shall be a "pro
portion of each member's compensation." N.].S.A. 18 :lJ-112.33. "Compensation" 
is defined in the Teachers' Pension and Annuity-Social Security Integration Act as 
"the contractual salary." N.).S.A. 18:13--112.4. 

It follows that if members while receiving workmen's compensation are required 
to continue contributions, such contributions must be made in accordance with the 
"contractual salary" and not in accordance with the workmen's compensation award. 
There does not appear to be any statutory authority to allow contributions on a lesser 
or greater amount than contractual salary. 

Very truly yours, 

D11viD D. FuR~iAN 

A llorney General 

By : LE:E A. HOLLEY 

Deplll)• Attonte)• Ge11era/ 
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HoNORABLE joHN A. KERVICK 

State Trcasurn 
State House 
Trenton, New jersey 

OPINIONS 

APRIL 25, 1961 

MEMORANDUM OPINION-P-6 

DEAR MR. KERVICI<: 

You have asked for an opinion concerning L. 1960, c. 44. This Act authorizes 
the Director ol the Division of Investment, with approval of the Board of Trustees 
of the Public Employees' Retirement System, to acquire real properly in New Jersey 
on behalf of the System, upon which buildings are to be erected which are there
after to be lease<! to the State of New Jersey for its use in accordance with the Act. 
The Division of Purchase and Property has been given the responsibility of planning 
and constructing the facility. The new facility will be leased to the State at an annual 
rental which will amortize the investment over a 20-year period with a 4% return 
to the System on its total investment. 

Your particular inquiry concerns the interpretation to be given section 2 of the 
Act which provides: 

"The total investment authorized pursuant to this act shall not exceed 3o/o 
of the book value of the total investments of such fund at the time of the 
making of the investment." (Emphasis supplied.) 

We are advised that the Public Employees' Retirement System and the Division 
of Purchase and Properly have entered into an agreement authorizing the Division 
to acquire necessary lands and to construct a central office building complex to house 
the State Departments of Health and Agriculture. Under the terms of this agreement, 
funds advanced by the System will bear interest at the rate of 4% per annum from 
the date of any 5uch advance. Further, this asset of the System will be reflected on 
the books of the Division of Investment at the time the State enters into occupancy 
under the terms of a leasing agreement to be executed following completion of con
struction. 

In our opinion, the 31o of book value limitation should be interpreted so that 
the aggregate of all payments advanced by the System shall not exceed the statutory 
percentage at the time of making of any such payment. This interpretation is in 
harmony with the provisions in the Act which look toward making enlargements 
and further capital improvements after "the initial investment." L. 1960, c. 44, sec. 6. 
Thus, the 310 limitation "at the time ol the making of the investment" should be 
interpreted as ambulatory in nature, looking toward payments at a future time. The 
limitation applies to the assets of the System at the time of each payment. The 
aggregate of alI payments shal I not exceed 3% of the total assets on the date of the 
last payment niade by the System. 

Very truly yours, 

DAVID D. FORMAN 

Attorney General 

By: THEODORE I. 80TIER 

Assistant Attorne}• Gmcral 
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MAY IS, 1961 
HONORABLE DONALD M. ALTMAN 

Deputy State Trcamrer 
State House 
Trenton, New Jersey 

MEMORANDUM OP!NION-P-7 

DEAR MR. ALTMAN: 

You have requested our advice :~s to the eligibility of George D. Ziegler, a dis
abled public employee, lor compensation pursuant to R.S. 43:5-1 et seq., known as 
the Heath Act. Mr. Ziegler was appointed an assistant court reporter in the 5th 
Judicial District of New Jersey in 1907. In 1912 he was appointed by a Justice of 
the New Jersey Supreme Court as shorthand reporter lor the circuit in Union and 
Middlesex Counties (PL. 1900, c. 149). In 1948 he was appointed by the present 
New Jersey Supreme Court as supervising ~horthand reporter for the same counties 
and has continued in such position to the present day. 

Vve are informed that Mr. Ziegler's employment from 1912 to the present date 
has been on a full-ti1ne basis. In other words, he has not been merely certified to 
appear before the courts, but his main Jabor has been to be in attendance before the New 
Jersey Courts while they were in session. 

Mr. Ziegler seeks a pension under P.L. 1921, c. 134, R.S. 43:5-1 ct seq. The 
purpose of that legislation as stated in the Statement attached to Senate Bill No. 
152 was: 

"To provide for the payment of SO per centum of the salary of those who 
have or shall have been in the service of the Stale 25 years and have become 
incapacitated, who have or shall have reached the age of 60 years. It applies 

.only to employees who have no fixed term ~ * *.'' (Emphasis supplied.) 

The Heath Act also provided that its benefits did not have application 

"• * * to any officer or employee of the State drawing a pension or who 
shall be entitled to do so under any law enacted prior to March thirty-first, 
one thousand nine hundred and twenty-one, which specifically names any 
class or classes of such officers or employees." N .J .S.A. 43 :5-1. 

Your question is basically two-fold: (1) whether Mr. Ziegler qualifies for 25 
years of State service in his capacity as court reporter, and (2) whether any other 
law entitling him to benefits precludes application of the Heath Act to him. 

The question of whether Mr. Ziegler's service as a court reporter had sufficient 
State characteristics to qualify him for pension rights under the Heath Act must be 
answered affirmatively. One of the principal tests is the degree of control and super
vision exercised by the particular branch, department or agency of the State. See 
Memorandum Opinion-P-27, 1954-55 Opi,.ions of the Attorney General of Ne'w 
Jersey, p. 254. Judicial control and supervision of court reporters have always existed. 
See P.L. 1900, c. 149; P.L. 1928, c. 249; P.L. 1929, c. 291; R.S. 2:16--20 et seq. In 
P.L. 1948, c. 376 the present basis of the court reporter system for the New Jersey 
judiciary was established ( N.].S. 2A ·Il-l I et seq.). The Legislature expressly de
clared that court reporters, except those theretofore belonging to a county retirement 
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system under P.L. 1943, c. 160, N.J.S .A. 43 :10-18.1, are to be considered Stale 

employees lor pension purposes. 
For the sake of future clarity, we emphasize at this time that N .] .S. 2A :ll-l6(i) 

expresses an iutent that court reporters be trea.te<l as State employees for the pur
pose of membership in the then existing State Employees' Retirement System. Cf. 
R.S. 43: 14-l, 2(b). Prior to 1943, stenographic reporters had been treated under 
an independent statutory basis for the granting of petlsions. CJ. P .L. 1922, c. IS (later 
codified as part of the general pension plan for judicial officers in the Stale of New 
Jersey, see Chapter 6 of Title 43 of tbe Revised Statutes of 1937) . 

However, in 1943 the Legislature authorized counties of over 800,000 inhabitants 
to create a separate pension lund apart from those generally provided for county 
employees in the State of New Jersey. Cf. PL. 1943, c. 160 with R.S. 43 :10-:l. 
Under this new legislation a county employee was defined as "including the offic1al 
stenographic reporters and proxies of such official stenographic reporters of such 
county." R.S. 43:10-18.1. This legislation allowed, in addition to court reporters, 
county pension fund membership to county detectives, probation officers, sheriff's 
employees, sergeants at arms and court criers, also generally_ classified as St~te 
employees. R.S. 43: 10-18.6( c). Stenographic reporters were g1ven spec1al consid
eration to join this pension fund, regardless of age (R.S . 43::-.10-18.1). 

Because of his advanced age Mr. Ziegler until 1943 w~s generally ineligible to 
join any pension fund. Cf. R.S. 43:1-1. We are informed that Mr. Ziegler was not 
devoting his services for, or being directly compensated by, any county of a popu
lation in excess of 800,000 inhabitants. He did not or could not have become a memb~r 
of any county retirement system under P.L. 1943, c. 160, and thus, would rem~m 
within the legislative direction for consideration a~ a State employee for pens1on 
purposes. N.}.S. 2A J1-16(i). This latter statutory provision is merely cu_mu!a_tive 
evidence of the legislative intent that court reporters working for the State Jud1c1ary 
be considered State employees. 1955 Memor<md•m• 0Pi>lion P-27, supra. 

The Heath Act forecloses application to any State employees for whom pension 
benefits were already provided "prior to March 31, 1921." It may be seen that the 
first pension system "which specifically names" the class of State employees consisting 
of court stenographers and reporters was enacted by P .L. 1922, c. 15 and amended 
by P.L. 1923, c. 129. Therefore, the prohibition of R.S. 43 :5-1 does not apply to 

Mr. Ziegler. 
It should be noted that Mr. Ziegler was entitled, at least from 1948, to member

ship in the Stale Employees' Retirement System. Cf. N.J.S. 2A :ll-16(i~ .. ~n such 
a case the Legislature has since provided for benefic1al treatment m JOining the 
present Public Employees' Retirement System. N .] .S .A. 43 :15A-9. In view of Mr. 
Ziegler's 53 years of honorable State employment , it may be that economic con
siderations may favor his consideration of utili~ing this benefit lor former State 

employees, in lieu of application under the Heath Act. 

Very truly yours, 

DAviO D. FuRMAN 
Attonuy Ge>t<>ral 

By : Lt£ A. HOLLEY 
Deputy Attorney General 

\ 
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HoNoRA8LE )OHN A. KERvtCK 
·State Treas~<rer 
State House 
Trenton, New Jersey 

ATTORNEY GENERAL 

MEMORANDUM OPINION-P-8 

DEAR MR. l<.ERYICK: 

179 

MAY 15, 1961 

You have requested our advice as to whether the provisions of N.) .S.A. 43:3-1 
et seq. prohibit the receipt of salary or pension by the present Magistrate in Rocka
way, New Jersey. The factual situation you present is as follows : a retired State 
policeman on. a pension from the State Police Ret irement Benevolent Fund is serving 
now as Mag1strate m both Rockaway and Rockaway Township at annual sa laries 
of $1,500 each, either or both of which are less than his pension. At the time of hi s 
appointment to both terms, the population of the municipality served was less than 
5,000 persons. However, since the promulgation of the 1960 census (P.L. 1961, c. 3; 
N.J.S.A. 52 :4-1). the population of one of these municipalities will exceed that 
figure. 

Must this individual waive either his salary or pension because of his service 
~s Magistrate, for the remainder ol his term, in a municipality achieving a population 
m excess of 5,000 persons during said term of office? 

N.].S.A. 43:3-1 provides that: 

"Any person who is receiving * * * any pension or subsidy from this 
~ .. • State • • • shall be ineligible to hold any public position or employ
ment other than elective in this State * * • unless he shall have previously 
notified and authorized the proper authorities • * • that, for the duration 
of the term or office of his public positian or employment he elects to 
receive (I) his pension or (2) his salary or compensation allotted to his 
office or employment. • • * such person shall not accept both such pension 
or subsidy and salary or compensation for the time he held such position 
or employment." 

However, this strict prohibition is modified by N.}.S.A. 43:3-5, insofar as is pertinent 
to the C)uestion you have raised, as follows: 

"The provisions of this chapter shall not apply to * * • any person who is 
appointed to the office of magistrate of any municipal court in any mlmiCI
pality having a population of less than 5,000 where the salary paid to such 
municipal magistrate is less than the amount of his pension." 

The magistrate in question need not waive his salary or pension for services in 
a municipality having less than 5,000 persons. The sole question is whether he must 
elect to waive one of the aforesaid remunerations because during the term o{ his 
appointment the population in the other municipality officially rose to over 5,000 
persons. 

The individual in question was appointed magistrate while the population in the 
municipality was less than 5,000 persons. The terms of N.].S.A. 4.3:3-1 et seq. imply 
that determinations of eligibility for receipt of both pension and compensation be 
made at the time of appointment or employment. The statute requires previous 
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notification of an election to waive either remuneration before he "shall be eligible 
to hold any public position or employment." Where a magistrate accepts employment 
and the obligations thereof, knowing that he is not required to waive his pension or 
salary, it would be unreasonable to force him to forfeit such position during his term 
of office because external circumstances changed during such term. However, ,f at 
the end of the present term he is reappointed, the magistrate will have to waive his 

pension. 
Very truly yours, 

DAviD D. FuRMAN 
Attorney Genaal 

By: LEE A. HOLLEY 
Deputy Atl&r>~e1• General 

CoLONEL JosEPH D. RuTTER, Superintendent 
Division of State Police 
West Trenton, New Jersey 

MEMORANDUM OPJNION-P-9 

DEAR CoLONEL RuTTER: 

MAY 16, 1961 

We have been asked whether a pension paid to a member of the State Police 
after retirement for longevity should continue to be paid to his dependent mother 
after the retiree's death without having left a widow or children. In our opinion, it 

should not. 
R.S. 53 :5-S expressly provides for the payment of a pension to a widow or 

dependent parent after the death in service of a member of the State Police. The 
same statute also expressly provides for the continued payment of a pension to the 
widow of a member of the State Police who dies after retirement. However, it 
makes no provision for the continued payment of a pension to a dependent parent of 
a member of the State Police who dies after retirement : In this context, the failure 
of the Legislature to provide expressly for continued payment of a pension to a de
pendent parent of a member who dies after retirement must be interpreted as intend-

ing that no such payment be made. 

Very truly yours, 

DAVID D. FuRMAN 
A llorney G e>1eral 

By: WILLIAM L. BOYAN 
Deputy Attorney Ge11eral 

I 
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)ULY 19, 1961 
MRS. KATHARINE E. WHITF. 
Acting Stale Trcrt.<Urcr 
State House 
Trenton, New Jersey 

MEMORANDUM OPINION-P-10 

DEAR MRs. WmTE: 

~ ou have sought our interpretation of the following statutory language found 
both m the Teachers' Pension Law, N.].S.A. 18:13-112.44 and the Public Employees' 
Rehrement Law, N.].S.A. 43 :ISA-46: 

"A member upon retirement for accident disability shall receive • • • a 
retirement allowance which shall consist of: 

• * • 
"(b) a pension, in addition to the annuity, of two-thirds of his actual 

annual compmsation for which contributions were being made at the time 
of the occurrence of the accident." (Emphasis supplied.) 

You' have asked what interpretation should be given to the phrase "annual compen
sation" contained in the above provision on the basis of which accident disability 
retirement allowance is computed. 

In the Teachers' Law, compensation is defined as "the contractual salary for 
services," N.J.S.A. 18 :13-112.4(d). No comparable definition is contained in the 
Public Employees' Retirement Law. However, various benefits under the respective Jaws 
are based upon the phrase "final compensation" which is expressly defined (N.].S.A. 
43 :1SA-6(e) and N.].S.A. 18:13-112.4 (f)) or upon the phrase "compensation upon 
which * * • contributions are based or received by the member in the last year of 
creditable service" (N.].S.A. 18 :13-112.40(b) and N.].S.A. 43 :lSA-41 (c) (2) ). 

The term "final compensation" is defined in both acts on the basis of the average 
annual c_ompensation for which contributions are made by a member during a five 
year penod. Ordinary disability retirement allowances and retirement allowances for 
age and service are computed in both systems upon a percentage of "final compen
sation." N.].S.A. 18:13-IJ2.43, .46(b); N.].S.A. 43:1SA-4S(b),· 48(b) and (c). 
However, if a member dies during ordinary disability retirement or retirement for 
service and age, death benefits are paid upon the basis of "compensation received 
by the member in the las! year of creditable service." N.J .S.A. 18:13-112.43, .46(b); 
N.J.S.A. 43 :1 SA-45 (c), 48( d). Accidental death benefits, on the other hand, are 
based upon a percentage of "final compensation." N.].S.A. 18:13-112.18; N.J.S.A. 
43 :1SA-49. 

Thus it is apparent that for each type of benefit the Legislature has expressly 
defined the basis for determining compensation . 

As to accident disability retirement allowances, the Legislature has in clear 
terms defined annual compensation as "actual annual compensation for which con
tributions were being made at the time of the occurrence of the accident." (Emphasis 
added.) We see no reason to incorporate for this type of benefit the definition given 
to the phrase "final compensation" because the word "final" does not appear in 
N.].S.A. 18:13-112.44 and N.J.S.A. 43 :1SA-46. The phrase used is "actual annual 
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compensation" lor which contributions were "beiug made at the time of the occur
rellcC of the accident." Here, the phrase "were being made" imports the sense of 
current payments. This sense is also distinguishable from the concept of "last year 
of creditable service" rekrred to above for other types ol benefits. 

It is our opinion, therefore, that accident disability retirement allowances should 
be based upon the rate of compensation actually being paid to an employee at the 
time of the accident. 

CoLONEL JosEPH D. RuTTER 

Sttperinlendcnt Stale Police 
State Police Headquarters 
West Trenton, New Jersey 

Very truly yours, 

DAVID D. FuRMAN 

A·tlorney Gmeral 

By: RoBERT S. MILLER 

D~puty Attomey G~nnal 

AUGUST I, 1961 

MEMORANDUM OPINlON-P-11 

DEAR CoLONEL Rurr£R : 

You have sought my opinion as to whether independent insurance investigators 
and adjustors are subject to the licensing provisions of the Private Detective Act 
of 1939, R.S . 45:19-8 et seq. 

The statutory dcfi11 ition of private detective business, insofar as pertinent, 1s as 
follows : 

"(a) The term 'private detective business' shall mean the business ol con
ducting a (lrivatc detective agency or for the purpose ol making lor hire or 
rcwaru any invest igation or investigations for the purpose of obtaining infor
mation with refere.nce to any of the following mailers, notwithstanding the 
fact that other functions and services may also be performed by the same 
person, firm. association or corporation for fee, hire or reward, to wit: 
• • • (6) the causes and origin of, or responsibility for, fires, libels, acci
dents, damage, injuries or losses to (lersons, firms, associations or rorpora
tions. or to real or personal property; • • • provided, however, that the 
term shall not include • * • any person, firm, association or corporation 
engaged in the business of making re(lorts for insurance or credit purposes . 
• • • The term shall not include and nothing in this act shall apply to any 
lawful activity of • * * any person, firm, association or corporation licensed 
to do a business ol insurance of any nature under the insurance laws ol this 
State, nor to any employee or licensed agent thereof; nor to any person , 
firm, association or corporation conducting any investigation solely lor its 
own account. " 

' 
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Under the facts you set forth various linns or associations, which are not af
filiated with licensed insurance companies, are engaged in this State in the investigation 
of fires, accidents and other damage and in the adjustment of claims arising there
from against various insurance carriers . A contract relationship exis ts between the 
investigating firm and the insurance carrier, with the compensation on an hourly 
basis. 

The plain language of the statute reaches investigative activities of such claims 
investigators and adjusters . This construction is buttressed by the legislative policy 
of protecting the public against disreputable or incompetent investigators who might 
engage in blackmail or otherwise prey uron the public. Sec Brrardi v. R1111er, 42 
N .J. Super. 39,50 (Ap(l. Div. 1956), aff'd sub nom,[,, re Buardi, 23 N.J. 485 (1957) . 

New York with a statute (General Business Law Sec. 70-B9A} similar to R.S. 
45 :19-8 et seq . has a judicial construction that it encompasses activities by inde
pendent insurance investigators. Col~ v. Stott, 179 Misc. 172, 37 N.Y.S. 2d 1002 
(Ct. Cl. 1942}. ln Scha11drr v. Weiss, 88 N.Y .S. 2d 317, 321 (Sup Ct ., Kings County 
1949) aff'd 276 App. Div . 967, 94 N.Y.S. 2d 748 (2d Dep' t 1950), the Court ruled 
that the regulation of investigators: 

"• • • is designed primarily {or the protection ol the public against 'wil{ul, 
malicious and wrongful' acts of private detectives who, in the absence of 
stringent controls and the requirement of a bond, would be in a rosition to 
cause irreparable harm to other members of the community because of the 
very nature of their work." 

In 1945, the New York Legislature overruled the Cole decision, supra, by statute, 
General Business Law §§ 7l and 72, by bringing independent insurance adjusters 
under the supervision of the Superintendent ol Insurance. 

The various statutory exceptions are not applicable under the facts rresented. 
The firms which you describe are engaged in activities other thar't making reports 
for insurance or credit purposes, are not licensed insurance companies and are not 
conducting investigations solely on their own behalf. 

My conclusion therefore is that the independent insurance adjusters and investi
gators must seek a private detective's license and comply with all other rrovisinns 
of the Private Detective Act of 1939. 

Sincerely, 

DAVID D. FURMAN 

Attorney Gc,.trn./ 
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AuGUST 2, 1961 

HoNORABLE NED J. PARSEK!AN 

Acting Director 
Division of Motor Vehicles 
State House 
Trenton, New Jersey 

MEMORANDUM OPINION-P-12 

DEAR DIRECTOR p ARSEKlAN : 

You have requested our opinion as to the extent of your discretionary power in 
administering the assessment provisions of the Unsatisfied Claim and Judgment Fund 
(hereinafter referred to as "U.C.J .F.") Law (N.J.S.A. 39 :6-61, et seq.), as found 
in N.J.S.A. 39 :6-63 (d). Specifically, you ask whether you are required to assess to 
the limit of subsection (1) thereof, imposing the U.S.].F. fee on uninsured vehicle 
registrations, before applying subsection (2), imposing assessments up to a maximum 
on insurers, or whether your discretion can guide your actions in calling upon either, 
or both, of these assessments without priority. 

Subsection (d) of N .].S.A. 39 :6-63 reads as follows: 

"(d) On December 30 in each year, beginning with 1956, the director shall 
calculate the probable amount which will be needed to carry out the pro
visions of this act during the ensuing registration license year. In such 
calculation, he shall take into consideration the amount presently reserved 
for pending claims, anticipated payments from the fund during said year, 
anticipated amounts to be reserved for claims pending during said year, 
and the desirability of maintaining a surplus over and above such anticipated 
payments and present and anticipated reserves, such surplus not to exceed 
the amount actually paid from the fund during the 12 full calendar months 
immediately preceding the date of calculation. If, in his judgment, the esti
mated balance of the fund at the beginning of the next registration license 
year will be insufficient to meet such needs, he shall 

"(1) Determine the amount to be fixed as the Unsatisfied Claim and 
Judgment Fund Fee for such registration license year. Such fee shall in no 
case exceed $15.00 and shall be paid by each person registering an uninsured 
motor vehicle during such ensuing year at the time of registration in addition 
to any other fee prescribed by any other law. 

"(2) If the estimated total amount of Unsatisfied Claim and Judgment 
Fund Fees to be collected during the ensuing registration license year shall 
be insufficient, in the judgment of the director, to provide the estimated 
amount needed to carry out the provisions of this act during the said en
suing registration license year, he shall assess this estimated deficiency against 
insurers for such year's contribution to the fund. Such deficiency shall be 
apportioned among such insurers in the proportion that the net direct written 
premiums of each bears to the aggregate net direct written premiums of all 
insurers during the preceding calendar year as shown by the records of the 
commissioner. Such aggregate assessment, however, shall in no event exceed 
Y, of 1% of the aggregate net direct written premiums for such preceding 
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calendar year. Each insurer shall pay the sum so assessed to the treasurer 
on or before March 31, next following." 
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Originally, N.J.SA .. 39 :6-63 was enacted as part of L. 1952, c. 174 creating the 
U.C.J .F. Section 3 of the act then provided for assessments similar in kind to those 
presently required. However, at that time, subsection ( 1) of section (d) provided 
that the Treasurer, at that time a member of the Board, was to survey the fund 
annually. If, in his judgment, an insufficiency was indicated in the fund for the en
suing year, he would assess the deficiency against the insurers to a maximum. Sub
section (2) provided that if such assessment appeared to be insufficient he would 
notify the Director of a fee charge to be required upon vehicle registrati~ns limited 
to $1.00 for insured vehicles and $2.00 for uninsured vehicles. ' 

L. 1955, c. 1 replaced the Treasurer with the Director, but did not otherwise 
affect this section. 

In 1956, an amendment increased the maximum additional fee for uninsured 
vehicles to $8.00, and relieved insured vehicle owners of any direct assessment what
ever (L_. 1956, c. 22, § 2). This did not however, change the existing structure of 
the section. · 

A significant and substantial amendment was enacted by the passage of L. 1958, 
c. 99, § 1. For the first time, specific standards for the Assessor's guidance in his 
annual survey were inserted in the body of subsection . (d). The new subsection (d) ( 1) 
became the assessment upon uninsured vehicles, now known as the "Unsatisfied Claim 
and Judgment Fund Fee," and was increased to a $15.00 limit. The assessment upon 
insurers now replaced subsection (d) (2), but remained unchanged in maximum limits. 

The carriers are obliged by § 6 and § 7 of the U.C.J.F. Act (N.J.S.A. 39:6-66 
and 39 :6-67) to conduct investigations as assigned and to defend claims on behalf 
of uninsured motorists in litigation. Although these obligations are incurred at the 
carriers' expense initially, the burden of costs is ultimately reflected in premium 
charges to the insured motorists. 

It is highly significant that the 1958 amendment reverses the order in which 
assessments are now to be made, that is, first upon the uninsureds and then upon the 
insurers. Real meaning is given to this change of sequence by the statement appended 
to the 1958 bill which so amends N.j.S.A. 39:6-63. 

"The purpose of this bill is to increase payments to accident victims of un
insured drivers; to eliminate inequities and objectionable features that have 
appeared in the Unsatisfied Claim and Judgment Fund Law after three years 
of operation; to expedite payment of claims that have been settled; and to 
place on the uninsured motorist, who creates the problem, the principal burden 
of supporting the fund." 

This statement indicates the purpose of the Legislature to limit the insurer's assess
ment (and, ultimately, the insured owner's share) to a position of a supporting, rather 
than a direct, source of contribution. 

Manifestly, therefore, it follows that the uninsureds ought to provide funds to 
the legal limit of $15.00 each before this support may be claimed as necessary by 
the Director. 
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It is our opinion that you are required to exact !rom 11ninsured molorists the 
m<U<i•num U.C.].F. ftc: under N.J.S.A. 39:6-6.3(d) (1) as a condition precedent to 
your invocation of your right to assess carriers under subsection (d) (2) thereof. 

HoNORABLE NEo J. PARSEKIAN 

Aclirtt; DirettO' 
Diwio" of Motor Vrhictrs 
25 South Montgomery St reel 
Trenton, New Jersey 

Very truly yours, 

DAVID D. FUR).<A N 

A llorncy C c/lerol 

A ucusr 7, 1961 

MEMORANDUM OPJNION-P-13 

Ot>AA DfRECTOR p N\S£1\(AN: 

You have requested our opinion as to whether R.S. 39:.3-30. besides permitting 
transfers of vehicle registrations between weight cl~ssifications within the same 
category of vehicle~. a lso permits tr~nsfers between differing categories of vehicles. 
For example, if ~ vehicle, which is registerd commerci~lly, is replaced by another 
vehicle not to be used for commercial purposes, may a transfer of registration to 
the non-commercial cstegory be accomplished by payment of the $1.00 t•a11sfer fee, 

provided (or by R.S. 39 :J-.30. 
In our opinion R.S. 39:3-.30 only authorizes tra,\sfers within the category in 

which the preceding vehicle was registered. In perti,enl part that statute provides 

a..s follows: 

"Upon the tramfer of ownership or the destruction oi any motor vehicle 

its registr~tion Sh3ll become void. If the motor vehicle is so ld the original 
owner shall remove tbe license places th~refrorn. and, within 48 hours, notify 
the director of the name and address of the pcrchaser. 

"The original ovmer may, bv proper sworn application on ~ form Ia be 
furnished by the division, r•gister another motor vehicle for the unexpir ed 
Portion of the registration pcr\o<l of the original vehicle, upon pa yment of 
a fee of $1.00 if the vehicle is of a weight or other classification equal with 
or less than the one orisinally registered, or upon the {>ayme11t of a fee of 
$1.00 and the difforence bet,veen the fee originally paid and that due of the 
new motor vehicle is properly register~ble in a higher class. Unless tht 
original license places have l><:en destroyed, lhe owner shall be assigned the 
license number previously issued to him and shall rcceivt a new regis1r~tion 

certificate. 11 the original license plates have bew d.stroyed, replacement of 
the plates will be made under the provis•ons of stttion 39 :J.-32 of !his Tille 
* ... , 

We wo~ld kr.it ~he ~pplicability of transfers under this statute within •he classi· 
fication of original registration. The sections providing fe•s and regi s trat ion identifi
cation contain differing s tandards ~ufficient to indicate that txtension of R.S. 39 :J.-30 

:. j 

.: I 

. l 
" ·I 

.'.I 
·! 

,I 

:I 
i 
; 
j 

-~ 

A~~ORNEY GENERAL 187 

between categori~ of veh.icles was not intended by the LegislaTure . Pas~~ng~r auto
cnobiles are in three categories, based only UI?On the weight of the vehicle (R.S. 
39:.3-8). Commercial vehicles arc registered under numerous categories whose basis 
is "gross weight of vehicle and load," (RS. 39 :.3-20). Omnibuses and ta,ic.abs ore 
registered according to pa~eng~r carrying capacity (RS. 39:3-19). 

In addition, the regislratior. plates for certain categories of motor vehicle~ must 
display various idrntifying letters c>r words as follaw5: · 

Commercial X R.S J9 :3-20 
Trailer T R.S. 39 :J-20 
Omnibus 0 R.S. 39 :3-!9 
Dealers' and t>.hnufac turers ' D R.S. 39.3-18 
Farmer f-armer R S 39 :3-2S 
Constructor Canst rue tor R.S 39:3-20 

We thus advise that translers of registration to replacement motor vehicles may 
be done only within the category for which the original motor v~hicle was regi stered 
and that shifting rrgi~trations between cMegories of moror vehicles, for example 
passenger to commcrci~l, is outsidt the statutory authority . 

Very truly yours, 

HONORABLE l<..ATRARIN!: E. W!U'f~ 
Star, T.,.easurrr 
State House 
Trenton, New Jersey 

DAviD D. P\Jt\AfAN 

Attor~u)• Ce>~ero/ 

AUCUS"C 9, 1961 

MEMORANDUM OPINION-P-14 

DVR Mss. WHrTE: 

You have re9utsled our opinion as to the proper rnttrNetation lo l>t placed on 
specific sections of C. 143, P .L. 1958. N.].S.A. 43 :.3B-1 et seq. P.L. l9Se. C. 143 
provides for an increase in the retirement allowance of certain retired public em
ployees according to a legislative formul a which is basetl O>l percelltages uettrmined 
by the calendar year in which the re tirement became effective. The questions will 
be answered in the order asked. 

l. In <.omputing the yea rs of ~crvice. may the Division base its computatoon on 
whole ye11rs of service and comider a fractional portion of six months or mo•c eq11i v
alent to a full year ol service, while disregarding any I ract iona l portion of ltss than 
six mc·nths? 

ln computing years of ~ervice the rrlrrant should be credited witb tile same credit 
whtch he has received from the system from which he i~ receiving his ref!u lar rc
t<re<nenc allowance. In most systems the board of trnstees is specifically empowered 
with the authority to fix and determine by appropr)~te rules and regulations ho"· 
much service in any year shall equal a year of service and pa rt of a year of serv 1ce, 
~.g., N.J.S.A. 43:15-39 (Public Employees' Retirement Systern); N.].S.A. 
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18:13-112.17 (Teachers' Pension and Annuity Fund). Since this increase is an 
increase in the regular retirement allowance, there is no reason to treat it in a manner 
different from that used to compute regular retirement credit. In other words, since 
the retirant is receiving a regular allowance based on a specific number of years of 
service, his increased allowance should be based on the same years of service. 

2. If an individual who is eligible for an increased pension under this statute 
dies during the month, is the accrued portion of the increase payable to his estate 

or beneficiary? 
You have advised that with respect to regular retirement allowances the accrued 

portion of an allowance of an individual who dies during the month is paid to the 
estate or beneficiary of the decedent. lt is our opinion that the accrued portion of 
this increase should be paid to the estate or beneficiary of the decedent in accordance 
with the rules and regulations of the respective funds. As stated above, the increase 
provided for by Chapter 143, P.L. 1958 is an increase in the regular retirement 
allowance and consequently the same procedure should be followed in making pay
ment of this increase as is followed in making payment of the regular retirement 

allowance. 

HONORABLE NED]. PARSEKIAN 

Acting Director 
Division of Motor Vehicles 
25 South Montgomery Street 
Trenton, N cw Jersey 

Very truly yonrs, 

DAVID D. FURMAN 

Attorney General 

By: ROBERT S. MILLER 

Deputy Allomey General 

AuGusT 9, 1961 

MEMORANDUM OPINION-P-IS 

DEAR DIRECTOR PARSEl(IAN: 

We have been asked whether constructor registration plates may be issued to 
tractors and semi-trailers as individual units, as well as in combinations known as 
"wedded units." R.S. 39 :3-20 provides for the issuance of constructor registration 
plates for vehicles which may exceed the limitation on the weight of loaded com
mercial vehicles. The use of such plates is narrowly restricted. The Director must 
be satisfied by proof that the applicant is actually engaged in construction or supply
ing of material for construction. Vehicles so registered may not be operated more 
than 30 miles from the headquarters of the particular construction operation in which 
they are involved. Special restrictions are placed on their speed. 

The law has always intended that a set of constructor plates be identified with 
a particular vehicle or a particular combination of vehicles. This is indicated by the 
statutory provision that the maximum lawful loaded weight of a particular vehicle 
or a particular combination of vehicles is limited by the gross weight recorded on 
its registration certificate, id., and by absence of any express provision for interchange 
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ability of constructor plates between constructor vehicles analogous to the provision 
for interchange ability made in the case of dealer plates by R.S. 39:3-18. Prior to 
March 30, 1960, R.S. 39 :3-20 read in part as follows : 

"" * • the director shall issue registrations providing for the. gross weight 
of vehicle and load of over forty thousand pounds but not exceeding seventy 
thousand pounds, upon application therefor and proof to the satisfaction of 
the director that the applicant is actually engaged in construction work or 
in the business of supplying material, transporting material, or using such 
registered vehicle for construction work. The license plate so issued shall 
be marked 'constructor' and shall be placed upon the vehicle or vehicles 
registered under this section." 

While the statute so read you inform us that the Division of Motor Vehicles 
adopted a policy of permitting issuance of one set of constructor plate$ to be used 
for a particular combination of a tractor and a semi-trailer. Such a combination 
of vehicles so registered was commonly referred to as a "wedded unit." One plate 
of the set was displayed on the front of the tractor and the other on the rear of the 
semi-trailer. The components of the wedded unit have not been operated either 
separately or in combination with vehicles other than each other. 

On March 30, 1960, L. 1960, c. 12, became effective. This statute amended the 
part of R.S. 39 :3-20 quoted above by inserting the following italicized language: 

"* '" • the director shall issue registrations for a11tomobile commercial ve
h-icles, trailers, scm.i-trailers, and tractors * * *.'' 
This amendment is clear authority for the issuance of a set of constructor plate$ 

to a tractor and for the issuance of a set of constructor plates to a semi-trailer. But 
the maximum lawful weight even of a combination of a tractor and a semi-trailer 
individually registered as constructor vehicles remains seventy thousand pounds. This 
was made clear by the insertion of the following new. language in R.S. 39 :3-20 by 
the 1960 Act: 

''ln no event shall a vehicle or combination of vehicles, operating as a unit, 
registered under this section and using 'constructor' registration plates exceed 
a maximum gross weight, inclusive of load, of seventy thousand pounds." 

.. If a p~rson applies_ for registration of a tractor or a semi-trailer individually, 
It IS our opm10n that It IS your duty to issue a registration to each vehicle i( all other 
conditions of the law are met. Either may then be used in a combination with any 
other vehicle individually registered as a constructor vehicle where the combined 
loaded weight is less than seventy thousand pounds and all other conditions of the 
~aw are met. It is also our opinion that the italicized language quoted above, inserted 
m the law by the 1960 Act, and the implication of the weight limitation now applicable 
to "a vehicle or combination of vehicles," was not intended . to terminate your au
thority to issue a single set of plates to a "wedded unit" according to prior practice 
where a person makes application therefor and intends to use each component of 
the "wedded unit" exclusively in combination with the other-neither alone nor 
with another vehicle. 

Of course, constructor registration of any vehicle only authorius usc of the 
vehicle bearing the plates for the purposes specified in the law. I! a tractnr is indi-
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vidually registered only as a constructor vehicle, it may only be used for constructor 
purposes and may not be used to draw a semi-trailer bearing commercial plates and 
engaged in ordinary commercial purposes; a semi-trailer individually registered only 
as a constructor vehicde may not be used for ordinary commercial purposes. Cf. 
State v. Tucker, 61 N.J. Super. 161 (App. Div. 1960). 

Very truly yours, 

DAVID D. FURMAN 
A ltorncy General 

By: WILLIAM L. BOYAN 
Dep111y Attorney General 

AucusT 10, 1961 

HoNORABLE KATHARINE E. WHITE 
Acting Stale Treasurer 
State House 
Trenton, New Jersey 

MEMORANDUM OPINION-P-16 

DEAR MRs. WHITE: 

Former State Treasurer Kervick has asked whether the administrator of the 
estate of a deceased prison officer, who was an active member of the Prison Officers 
Pension Fund at the time of his death, is entitled to a refund of contributions· in the 
event that the officer died leaving no widow, no minor children and no dependents. 

We are of the opinion that the statute docs not authorize a refund of contributions 
and therefore none can be paid. R.S. 43:7-15 provides for refunds whenever a prison 
officer is suspended, resigned, dropped or discharged from his employment. However, 
the statute specifically pwvides that "No other refund of assessments collected from 
the salaries of such pension [sic] officers shall be made." 

R.S. 43:7-9 covers the situation where a prison officer dies in the performance 
of his duties. It provides certain pension benefits lor the widow and children of the 
officer. It then goes on to state that "In the event that there is no widow and no 
children under the age of 16 years, at the time of the death of such prison officer, 
then such pension shall be paid to the dependent parent or parents, if any, of such 
deceased prison officer." This is all that the statute provides. There is no authority 
whatsoever for authorizing payment to the administrator of the estate in the event 
that there is no widow, dependent children or dependent parents. 

This result differs from the result in the Public Employees' Retirement System, 
where, under N.J.S.A. 43 :1SA--49 and N.].S.A. 43 :15A--41 (c), express provision is 
made for payment to the estate under these circumstances. The Prison Officers 
Pension Commission, however, has no statutory authority to comply with the ad
ministrator's request. 

Very truly yours, 

DAVID D. FURMAN 
Attorney General 

By: RoBERT S. MILLER 
Deputy Attorney Ge>ural 
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AUGUST 15, 1961 
HoN. STANLEY E. RuTKowso:I 
Prosewtor, Mercer Co1mty 
Mercer County Court House 
Trenton, New Jersey 

MEMORANDUM OPINION-P-17 

DEAR PROSECUTOR RuTKOWSKI: 

You have asked whether you may, under R.S. 43:10-23, compel the retirement 
for disability of a member of your staff of detectives. 

R.S. 43:10-23 reads as follows: 

"Any county detective who shall have received a permanent disability 
by reason of injury, accident or sickness, incurred at any time in the service, 
which shall permanently incapacitate him from further duty, shall, upon the 
certification of the fact of such disability by three physicians designated as 
hereinafter provided, be retired upon one-half pay." 

This statute was originally enacted by L. 1921, c. 140, § 5. L. 1921, c. 140, R.S. 
43 :10-19 to 29, provided a comprehensive scheme for retirement of det~ctives in 
certain counties for service, age and disability. Consideration of other sections of 
the 1921 act indicates that it intended to provide for retirement only where application 
for retirement is initiated by the employee. Section 4, R.S. 43:10-22, provides in part 
as follows: 

"Any county detective who shall have served as such for a continuous 
period of 20 years * • • who shall be found • • * to be physically unfit for 
further service, shall, upon application in writi11g to the proscwtor ol the 
pleas of his county, be retired upon one-half pay." (Emphasis added.) 

Section 6 of the 1921 act, R.S. 43:10-24, reads in part as follows: 

"* ~ "' The three physicians shall examine the county detective applying 
for retirement upon one-half pay because of physical unfitness or incap~city 
for further duty * * *." (Emphasis added.) 

Other retirement statutes-namely, R.S. 43:16-2 and N.).S.A. 43 :16A-7 (Police 
and Firemen's Retirement System); N.J.S.A. 43 :lSA--42 and N.].S.A. 43 :15A--43 
(Public Employees' Retirement System); and N.J.S.A. 18:13--112.41 (Teachers' 
Pension and Annuity Fund)-specifically provide for retirement on the initiative of 
the employer, whereas R.S. 43:10-23 excludes all mention of retirement by applica
tion of the employer. 

Statutes should be interpreted according to the most natural import of the 
language, and omitted words or provisions should not be supplied by administrative 
or judicial interpretation unless clearly implied. Publix As/mry Corp., J .. c. v. City 
of Asbury Park, 18 N.J. Super. 286, 293 (Ch. Div. 1952), aff'd 18 N.J. Super. 192 
(App. Div. 1952) ; 82 C.J.S. Statr<tcs, § 328, p. 635. 

For these reasons you are hereby advised that you are unable to compel the 
retirement of a county detective under R.S. 43:10-23. 
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County detectives are in the classified civil service and may be removed where 
the fact o[ physical disability is established after notice and hearing pursuant to 
R.S. II :22-38 and Rule 59( c) of the Department of Civil Service. 

HoN. Nen J. PARSEKIAN 

Acting Director 
Divisio11 of Motor V ch-icles 
25 South Montgomery Street 
Trenton, New Jersey 

Very truly yours, 

DAVID D. Fu~•JAN 
A ltomey C encral 

By· RoaeRT S. MILLER 

Deputy Aton<ey General 

AUGUST 15, 1961 

MEMORANDUM OPTNION-P-18 

DEAR DIRECTOR PARSEI<!AN: 

We have been asked whether the overlength (i.e., the length in excess of SO [eet 
but not in excess of 70 feet) authorized by R.S. 39:3--84 iu the case of "a vehicle or 
combination of vehicles transporting poles, pilings, structural units or other articles 
incapable of dismemberment" applies only to the load or also to the vehicle or com
bination of vehicles where the load does not extend beyond it or them. 

L. 1921, c. 208, appears to be the earliest statute limiting the length of motor 
vehicles which ·may be operated on the public highways of this State. Paragraph 
( l) of § 21 of this act forbade combinations of more than two vehicles with the 
following proviso: 

"Any municipality while operating municipally owned vehicle or vehicles 
under contract over any highway maintained wholly by such municipality 
may use more than one motor-drawn vehicle, but nat exceeding three motor
drawn vehicles in the aggregate while such municipaliry is engaged in the 
collection of garbage, ashes, or street repairs." 

Paragraph (4) of §21 generally limited the "extreme over-length" of any vehicle 
to 28 feet. But it contained the following proviso: 

"Where more than one vehicle or trailer is operated. the length of such 
vehicles may e><ceed twenty-eight leet; but in no event shall all such vehicles 
or trailers so drawn or operated exceed eighty-five feet in length over all." 

The extreme limit in the proviso of 85 feet appears to have been intended to govern 
combinations of vehicles utilized by municipalities in the collection of garbage, ashes 
or street repairs )>Ursuant to paragraph (1) of §21. No specific limitation of the 
combined length of a truck and trailer or a tractor and semitrailer was contained 
in the 1921 act. 

The final sentence of paragraph (4) of§ 21, applicable both to the general limita
tion of length and to the proviso read as follows: 

.l 
,I 

r 

1: 
I 
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"All of the aforesaid dimensions shall be inclusive of the load." 

L. 1935, c. 265, amended the 1921 act in several important respects. It made the 28 
feet limitation applicable to a two-axle vehicle, but extended the limit for a three-axle 
v·ehicle to 35 feet. § 1. It provided specific limitations for truck-trailer and tra.ctor
semitrailer combinations, of SO feet and 45 feet respectively. ld. It also enact"\ the 
operative language of the present text of R.S. 39 :3-84, with which this opinion is 
concerned, authorizing: 

"a vehicle or a combination of vehicles transporting poles, pilings, ~true

lura! unit_s or other articles incapable of dismemberment the total overall 
length of which shall not exceed seventy (70) feet." fd. 

The language of the 1921 act that all stated dimensions be inclusive of load was 
repeated. 

The 1935 act did not become fully effective upon enactment. A grace period was 
permitted to vehicles then in operation or probably in tile process of maml!acture. 
Section 3 of the 1935 act read as follows: 

"This act shall take effect immediately; provided, that the limitiltions 
as to combined weigh1s olld lengths of vehicle and load as applied to vehides 
now in operation or manufactured or constructed rrior to the first day oi 
January, one thousand nine hundred and thirty-six, shall not be effective 
until the fi<"St day of January, one thousand nine hundred and iorty-one." 
(Emphasis added.) 

By L. 1942, c. 268, the permissible length of two-axle vehicles was increased to 
35 feet, the same as for three-axle vehicles, and the power to limit the length of 
buses was delegated to the Board of Public Utility Commissioners. The other pro
visions o( the 1935 act were unchanged by the 1942 act. 

L. 1950, c. 142, § 2, increased the permissible height of vehicles from 120 to 
JJV, (cet, but left unchanged the length limitations. 

L. 1955, c. !98, did not change the specific height or weight limits. But it deleted 
the sentence providing that generally the stated dimensions of length shall be inclusive 
of load, but inserted the qualification "inclusive of loarl" before the 45 feet limitation 
on tractor-semitrailer combinations, before the SO feet limitation on trurk-trailer 
combinations, and before the 70 feet limitation on vehicles or combinations of vehicles 
transporting structural units. This appears to be a change of style, and not of sub
stance. 

L. 1957, c. J6l, continued the pat1ern of the 1955 act, and all the length limita
tions in the 1955 act except that the 1957 act incr~ased the permissible length of 
tractor-semitrailer combinations to "a total overall length, inclusive o( load, of SO 
feet • • *." 

The foregoing statutory history shows a legislative intent to make the lengtl 
limits generally measurable !rom that part of the load or vehicle most extended in oue 
direction to that part of the load or vehicle most extended in the opposite dtr~ction. 

The contention has been made, however, that the 70 feet limitation applies only 
to vehicles 1uhile in rhe act of transporting poles, pilings, structural units or other 
articles incapable of dtsmemberment. A practical consequence of such an interrreta
tion is either to limit the length of the vehicle or combination of vehicles to 50 feet, 
even though perrnitttng the load to extend an additional 20 feet beyond the vehicle 
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or combination of vehicles, or to induce the trasportation of poles, pilings, girders 
and other structural units which cannot be carried on 50 foot vehicl~s with their front 
supporte<l by a conventional truck or semitrailer and the rear supported by a small 
special "ehicle consisting almost entirely of an axle or set of a.'des to which the load 
is temporarily affixed and with the load sup(lorting itself between these two points 
of support and beyond the r~ar axle or set of axles. We have been advised by the 
Chief Engineer of the Highway Department that these alternatives present in some 
respects a greater hnard to other users of the highways than does the operation of 
overlength vehicles where the overlength results from the vehicle itself. 

For these reasons it is our opinion th~t a vehicle or combination of vehicles may 
have an overall length of nat more than 70 fett measured from the part of the 
vehicl~ or load most extended in one direction to the part o[ the vehicle or load 
most extend eel in \he opposite direction under any one or n1ore of the following cir. 
cumstances : 

(I) where it is actually engaged in transporting poles, pilings, structur31 
units or other articles inc.apable of dismemberment which cannot be safely 
carried on a vehicle or combination of vehicles meeting lhe SO {eet limit; or 

(2) where it is engaged in activity ancilluy to such transportation . such 
as being oper~te<l unloade<l to a poi!lt at which it is to be loaded with one 
or more of :he enumerate<l ca!cgories o! materials, being o~rated unloaded 
from the point at which il was unloaded to its origin or 10 lhe point of load· 
ing for another load, and otherwise where the operation is directly incidental 
lo the mode of operation described in paragraph l of this sentence. 

To cite a specific example. it might be lawful {or a truck-trailer combination 
llleasuring 65 feet in length 10 transport a bridge beam resting on the trailer with 
the most rearward point of the beam 56 feet from the front bumper of the truck 
and 9 feel forward of the rnost rearward part of the trailer. Ct would be lawful for 
such a combination to return empty :tfter being unloaded. 

Very truly yours, 

HoNORI<BLE TC-.nt~\Rio'IE E. w~llTE 
Acting State TreaJurt>r 
State House 
Trenton, New Jerse.y 

DAVID D. FOR]I.(AN 

A lio·mey Get~tral 

AUGUST 16, 1961 

MEMORANDUM OPINION-P-19 

OE.liR MRs. WKtTe: 

You have sought our advice as to the scope cf P.L. 1959, c. 101 iiJ detennini•Jg 
wh&t constitute~ the annuity pcrticn of a me.rnber's retirement aliowanc~. Specificall)·, 
you ask what statutory pC•lsion systems, if any, are excepted from the application of 
Chapter 3 of Title 43 by reason of the 1959 :.rnendment (P.L. 1959, c. 101), which 
provides in pertinent part: 

:I 
'I 

·\ 

· .... ..... 

l 
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"As used in this chapter, the term 'pension,' when applied to a retirement 
allowance, shall include only that portion of the retirement allowance which 
is derived from appropri:J.tions made by the employer or by the State." 

195 

The question arises because only certain of the various statutory retirement 
systems distinguish between ''pension,'' "annuity,'' and "retirement allowance.'' Under 
the Public Employees' Retirement System, Teachers' Pension and Annuity Fund, 
and the Police and Firemen's Retirement System, such <1 distinction is expressly 
made. See N.].S.A. 43:l5A-6(b), (g) ~nd (k) ;· N.].S.A. 43:16A-l(ll), (12) and 
(13); and N.J.S.A 18:13-ll2.4(b), (h) and (n). 

On tbc contrary, in the statutes estahlishiog the Consolidated Police and Fire
men's Pension Fund (R.S . 43 :1(>.-l to 1(>...21). the Pcison Officers' Pension Fund 
(R.S. 43:7-7 to 7-27), ancl the State Police Retirement and Benevolent Fund (R.S. 
53 :5-1 to 5-7) there is 110 distinction ma<.Je. between "cetirement allowance,'' " ()en· 
sion," and "annuity." Indeed. where rderci!Ce is made to " pension" it is used in a 
broad , generic scnsf. rather than in the technical sense of the first three Slatutes 
above·mentioned. For ~xampk, in RS. 43 :16-17(8). "~nsion" is defined as meaning 
"the amau,11 payable to a member or his beneficiary under the provisions of this 
act ." Furthermore, w~ <>re in[ormcd th~l with referL'.nce to the administration ol the 
latter three systems thcrt has neve r been a dist inction made l>etwee.n that portion 
of the member's allowance which is derived from his own contributions ("annuity"} 
and that portion which is derived frllm employer contributions ("peusion") . 

In sum, prior to the ~dvent ol the modern annuily·type retirement systems, all 
payments to retired employees were generally denominated "pensions." The terms 
"retirement allowance'' and "annuity " have been utilized only in the more modern 
pension systems. By the very wordiog of the 1959 amendment "the term 'pension' " 
is only involved "when applied to a rctireme.nt allowanc~." 

Thus, the effect llf Chapter lOl of P.L. 1959 is limited to those retirement sys
tems-namely, the Public Employees' Retirement System, Teachers' Pension and 
Annuity Fund, and the Police and Firemen's Retirement System-where the terms 
"retirement allowance,'' "pension," and "annuity'' are differentiated by statutory 
definition . 

V cry truly yours, 

HoNORASL& Roscoll P. I<.At-~o:.;e, M D. 
State Comrn1ssio"MJ" of Healtlr 
129 East Hanover Street 
Tre.>)ton, New Jersey 

DnviD D. FuRMAN 

A llorney Ge11era/ 

By: RonE.RT S. MJLLEil 

Drprtly Altorn~y Geuerol 

AUCt;ST 16, 196! 

MEMOR.'\NDUM OPINION-P-20 

DEt\.1\ DOCTOR K~NDLE: 

You have requested our OI>IOIOO as to the proper interpretation to be given to 
R .S. SB:ll-18.13 and R.S. 58 :11-18.19, insofar as they apply to the renewal of li-
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censes for oper~tors of public water treatment plants, public sewerage treatment 
plants and public water supply systems which are privately owned or maintained. 
The pertinent portions of these statutes provide: 

R.S. 58:11-18.13: 

"• • ., Licensees shall apply for renewal on or bdore the thirtieth day 
of September of each year. Renewal may be effected a/ any time d11n"ng the 
month of Septembl!1" by the J>aymrnt of a fee of five do!klrs ($5.00) * * "'" 
(Emphasis added.) 

R.S. 58:11-1819: 

"Licensees employed in the operation of pllblic water treatment plants, 
public sewerage treatment plants, or public water supply systems, Privately 
O'W><ed or maintained by a"y p~rson or corporation, shall be exempt from the 
p~yment of the annual renew;~! fee provided in this act except the fee of one 
dollar ($1.00) for every three months or fraction thereof that the application 
lor renewal be delinquent; Provided, however, that all licenses isS1<ed without 
thP paymmt of /he rene-wal fee shall be val1d only ot /he utility at which the 
licensee is e·mployed a/ /he time of the issuance o} ~he l-icense. * * ••• (Em

phasis added.) 

Specifically, you ask how the above-mentioned statutes apply to the following 

situation: 

A licensee applies to the department for a renewal of his license. The application 

form provides a section (or the applicant to indicate whether he is presently employed 

at a facility which is publicly owned or maintained, or one which is privately owned 

or maintained. At the bottom of the application it is stated that a person employed 

at a facility which is publicly owned or mRintained is required lo pay a live dollar 

renewal fee. The applicant indicates on the form that presently he is employed at 
a facility which is privately owned or maintained. Nevertheless. with his application 

he submits live dollars. 

The exemption granted in R.S. 58 ·.11-18.19, while e><cluding the operators of 
privately owned or maintained facilities irom the p~yment o! the renewal fee also 

provides that all licenses issued without the payment of the renewal fee shall be 

valid only at the utility at which the licensee is employed nt the time of the issuanc~ 

of the license. Therdore, while benefiting- a licensee to the extent that he is not 

required to pay a fee, it also restricts him in the use he can make of the license. A 

licensee realizing the restriction inherent in such a renewal may desire to have an 

unrestricted license although this requires the payment of a fee. For example, a 

licensee, although presently employed privately, may anticipate working at a publicly 

owned or maintained facility or he may anticipate OJ:>erating two plants. It would 

be to his advantage to have an unrestricted license, although he is not required 

under those circumstances to take a new examination. 

Our opinion is, therefore, that when a lic~nsee employed at a privately owned 

or maintained public water treatment plant, public sewerage treatment plant or public 

water supply system files an application for renewal of his license and pays a five-
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dollar fee, the State Department of Health may issue him an unrestrict~d license 
valid for any publicly or privately owned facility. 

Very truly yours, 

HoNORABLE KhTI-!A~IN£ E. WHI"l"E 

A.cting Slate Treasurer 
State House 
Trenton, New Jers~y 

DAV!O D. FURMAN 
Allamey Geneml 

By: THOMAS F. T IINSE:Y 

Dep111y A.ttorney Gcuero.l 

Aucusr 17, 1961 

MEMORANDUM OPINJON-P-21 

DEAR MRS. WHITE: 

You have asked our opinion as to the amount of funds a member may borrow 
from the Teachers' R~tirement System pursuant to N.j .S.A. 18:13-112.37. That 
section allows a member with over three years of creditable service to borrow from 
the system "an amount equal to not more than SO% of the amount of his accumulated 
deductions." Specifically, you desire to know whether the term "accumulated deduc
tions" lor the purpDse of making loans includes contributions on behalf of an employee 
by an employe,- during a term of military service. 

The case of Bmder Y. Trachcrs' PenS1·on. a"d Amn<il)• F11nd, ?:1 N.J. 266, 274-277 
(1958) has ~!ready determined this question. Such employer contributions may not 
be consid~red as a part of a member's accumulated deductions. 

The New Jersey Supreme Court distinguished between the contributions for 
an employee as opposed to contributions by such an individuaL It should be noted 
that the loan provision utilizing the term "accumulated deductions" noes not en
compass the broader definition in N .] .S.A. 18 :13-112.36 applicahle to funrls subject 
to withdrawal, i.e., accumulated deductions standing to the credit of a member's 
individual account in the annuity savings fund. The additional phrase "stnnding- to 
his credit" was considered a decisive distinction by the Supreme Court in the Bruder 
case in holding as follows: 

"If the Legislature intended to include contributions by employers during
wJrtime service within the term 'accumulated d~ductions" as utilized in 
N.].S.A. 18:13-112.72(a), it had only to so specify in language comparable 
to that utilized in N.].S.A. 18: 13-112.36." 

The aiorcsaid loan!>. it is noted further, may be made to a member from either 
of two sources: (I) from the annuity savings fund (N.J.S.A. 18:13--112.21), or (2) 
from moneys which have been set aside by the Board of Trustees for this purpose 
in the contingent reserve fund (N.J.S.A. 18:13-112.20). See the final ~ar<~graph in 
N.J .S.A. 18. 13-1 I 2.37. In either event, however, members o( the system may borrow 
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only to the extent oi SO% of the a mount th~y have tontributcd in addition to the 
applicable interest. 

CoLO~£L Jost rx D. Run"M 
Superitoltnrie?ll of St().lt Police 
West Trenton, N'ew Jersey 

Very l r ~> ly yours, 

DAVIO 0 . FVRMAI< 

Allorn<"y Cr-nrml 

By : Ro~Ecr S . MJU£~ 
D(puly All()rMy c~lltrOI 

AVCUST 23, 196! 

MEMORANDUM OPINION- P-22 

DJ:"a Cot.oNt>t. RoTTER: 

You have asked me for advice as to whethe·· a S tate 'trooper who resigns after 
less than two years of s~rvice is en titled to a refund of his <:ol\tributions to the State 
P o lice Retirement and Benevolen t F und . My amwer is in the neg;.tive. 

The applicable statu.te is R.S. 53 :S-6, wh ith a uthorizes refunds o nly to mernbus 
who are thus terminating their servicu aher two year~ or mo.-e mem~rship in the 
State Police Force. R .S . 53 .S-6 provides i1l pa rt "' lullows : 

"Any person who 1:> a member or the stale police retirement anti benevo
lent lund and who for a {leriod of at least two years l"'s made t he ()ayments 
required to be made to such lund, shall upon the tenn mation of bis service, 
prior to retirement as authori zed by this chapter, be e•llilled to have and 
recei ve from the st ate treasurer tht total sum of his sa•d p~yments with 
interest the reon at t.he rate of two per cent per annum." 

The State Trooper who resigns. after less than two years servi ce has no statutory 
o r constitutionaJ claim 10 a refund of his employee wntributions to lhc St at e Police 
Retirement :.nd Bene.,olent Fund with or without interest. !\ccording to Justice Heher 
in P~>SJaic Noti~ 8(1,./t & Co. v. Eehlllln, 116 N'.).L. 7.79, 284 (Sn p. Ct. 1936), 
the Court said : 

"The rule is that compulsory deductlons from t he salaries ol go·,ecnmental 
cmployt(S, by the authority o f the government. lor t he s"ppon of a fXnsion 
lvod, cr<ate no contractual or v~H~d right between wch em()loyees Md the 
government, and neither tht employee$, no r tho\e cla imine under thern, have 
a ny rights except s uch 3S are conferred by lht statute creating and governinc
the lvnd ." 

Very truly yours, 

D"VJO D. F VR~fl\ 10' 

l'tttorncy Ctnrrol 

I 
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SE.PnM.8ER 20, 1961 

Hoi'( . Nto J. P "RS~XIAI< 
A<li>~g D>rtelor 
Dn11Jion of Motor V~h>eln 
25 South Montgomery Street 
Trenton, New Jersey 

MEMORANDUM OPINION-P-23 

D~::A~ DtHcroR p,..RseKt"i'l : 

You have r~quested our op1t11on as to tn e effect of t he enactmen t ol L. 1959, c. 
145 on revenues derived from certa in molar vehicle sources l isted be low. Chapter 145 
amended R.S. J9 :3-3 Md R.S . 39 :10-25, a t•d became effective J u ly t , 1959. 

The cited sour ces about which you have inquired are the followi ng : 

1J\Ierstate Bus Excise Tax- RS. 48 :4-20 et seq. 
Fines.-R.S. 39:4-47, RS. 39:5-40, RS. 39 :8-9(g) , R.S. 39:9-4(g) , 

R.S. 39:11-ll (g) , RS. J9 -12-L2 (g) 

J ur.k Yard License Fees-R.S. J9 : U--8 
Auto Race Track F ees-RS. S :7- 8 et seq. 

Driva School and Instructor Licenses-R.S. 39:12-2, R.S. 39:12- 5 

Service o[ Process on Non-Residents-R.S. 39:7-2.2, R.S. 39 :7- 5 

Cenific<>tt: of Drivers Rccord- R.S. 39 :6--42 

Ovtrsited Vehicle Permit5- R.S. 39:4- 26 

Traoslu o( Rcgislration-RS. 39:3-30 

Certified Copy of Regulations and Directives-Division Directive 

Chapter 145 ol the Laws of 1959 <~mended the two st atutes above cited, i.e., 
R.S. 39:3- 3 and R.S. 39: 10-25, in the following manner. 0 .-iginally, when the statut es 
wtre enacted, the purpose for which they were passed was to provide a method for 
licensing drivers and lor regi~ter ing and providing tit le certificates for m o tor vehicles. 
Agents ol tht then Commissioner were ap pointed throughout the State. These agents 
col\ect~d moneys lor dri vers' licenses, motor v~hicle registrations and certifitat es of 
tit le ~nd P3ici them to the Comm1ssioner , who, upon receipt , r emitted to the • gent 
a percentage thereof in an amount whith Ins r egulat ion had· pro~kled . 

Ch<i'ter (45 (evisu this. U<1der it all moneys received by Motor Vehicle age:<ts 
arc to be dc(lOSite<i directly to the cccd1t ol \he State Treasure~ i n such deposito ry 
as be d irecH. and the commission to which the agents Me ent itled is {laid o•tr to 
them lro•n t he general :Jsscts of the Stale Treasury. 

The Intent o( this enactment was to cstablisll a centr>.l fiscal control conforming 
with the geoeral statute relative to tollection of n1oneys, namely, N .J .S.A. 52: 18A- 8. 
This statu1c, Cllacted in 1948 ( L. 1948, c. 92) was part of the reorganization of !he 
State Treasury Oe(lartment subsequcnt to the actopt ion or the Constitutioll o( 1947. 
The State Treasurer's Office was recon5tituled as the Department of the Trea5ury. 
This revision provided the following procedure, which is applicable lo all revenues 
collect<:d by the S tate exce()t as specifically provided o therwise by any statute. 
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"All State revenue collected by any department, institution, commission, 
board, commit1ee or official of this State shall, except as otherwise provided 
by law, be deposited, in the method prescribed by the director of the Division 
of Budget and Accounting, to the credit of the State of New Jersey in such 
depositories as the State Treasurer shall designate. A report of such moneys 
collected shall be submit1ed to such 1lirector and the State Treasurer in such 
form as the director shall prescribe • • • " 

Until the passage of Chapter 145, R.S. 39 :3-J and R.S. 39.10-25 were specific 
provisions of law under which the Director, then Commissioner, was rcquir~d to deal 
separately with the moneys collecterl for license and registration fee~ ( R.S. 39 :J-3) 
and for certificates of title (R.S. 39:10-25). As described above, not all of the amount 
of the fees was subject to deposit with the Treasurer, but only ·that part remaining 
after payment by the Commissioner of the agent's commission. Thus, these two 
statutes stood outside the framework which was provided generally for State revenues 
by Title 52. 

The revenues provided by the other statutes or regulations you have listed are 
governed as to their disposition. by you as Dir~ctor by N.J.S.A. 52 :ISA-8 and 1101 

by R.S. 39 :J-3 and R.S. 39:10-25. The specitic statutes vary in their terms. Most 
specify that the Director (Commissioner) of Motor Vehicles hold temporary or 
limited custody or receive payment of the funds and remit to the State Tr~asury, 
sometimes for dedicated purposes. A few make no provision for remission to the 
State Treasury (R.S. 39:11-8; R.S. 39·12-5; R.S. 39:7-S; R.S. 39:6--42; R.S. 
5:7-18; see also R.S. 39:3-84.3; RS. 39:4-26; R.S. 39 :3-28). All should be de
posited by the Director of the Division of Motor Vehicles to the credit of the State 
of New Jersey, General Treasury, in accordance with the method prescribed by the 
Director of the Division of Budget and Accounting under N.).S.A. 52 :18A-8, with 
a code number identification of the specific account. The transmittal of income form 
and a copy of the deposit slip should be held for the Depart•nent of the Tr~asury, 

ln summary, you are advised that" Chapt-e.- 145 of the Laws of 1959 has no direct 
effect upon the other statutes listed. Since the question has been raised, the subsidiary 
point is dealt with as well. It is proper for you, administratively, to continne to 
comply in all cases with the method oi payment into the State Treasury established 
pursuant to N.].S.A. 52 :18A-8. 

HONORA9L£ NED J, P.\RSEK!AN 

Acti119 DireCIIF>' 
Divisio11 of Motor V ~hicles 
25 S, Montgomery Street 
Trenton, New Jersey 

Very truly yours, 

DAVID D. FUR!>(AN 

Att/Ymey General 

S£PTtMDER 20, 1961 

MEMORANDUM OPINION-P-24 

DEAR DrRf.CTOR P ARSEKIAN: 

You have sought my opinion as t() whether a truck bearing dealer's plates and 
hauling a commercial load is in violation of the commercial registration (R.S. 39 :3-20) 
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or overweight (R.S. 39 :3--84) st<ltutes, under the circumstance that it is on loan 
from a motor vehicle dealer, the title owner, for demonstration purposes and not 
for hire. 

My opinion is that the use of dealer's plates is lawful and that no motor vehicle 
violation exists on the facts stated. Formal Opinion 1960-No. 15 is squarely in 
point and its statutory analysis of R.S. 39 :J-IB is incorporaterl herein. 

A truck cannot be reliably tested for performance without a load. Whether a 
truck on trial or demonstration run hauls a dummy load or a commercial load is 
immaterial. A truck which is hired or purchas~d from a dealer, however, must 
display commercial plates, and its operation on a public highway with dealer plates 
would constitute a motor vehicle violation. Similarly, use by a dealer or his employee 
in another commercial enterprise of the dealer has been held hy the courts to require 
commercial, not dealer, plates. State v. Tucker, 61 )'!.]. Super. 161 (App. Div. 1960). 

HoxoRABLE KATHARINE E. WHITE 

Acling Stale Trc{J.Jurcr 
State House 
Trenton, New Jersey 

Very truly yours, 

DAVID D. FUR~!I\N 
A I/ orne!) C e!lcra/ 

SE.PTE;>.lllER 20, 1961 

MEMORANDUM OPINION-P-25 

DEAR MRS. WHlTE: 

You have asked our opinion with respect to the effect of N.J.S.A. 18:13-112.51 on 
N.].S.A. 18:13--112.70 and R.S. 43 :J-1 et seq. 

N.].S.A. !8: !J-ll2.Sl describes the bendits payable to members of th~ form~r 
Teachers' Retirement Fund. It reads: 

"Any member or beneficiary of the Teachers' Pension and Annuity f-und 
who was a member of the Teachers' Retirement Fund as created by L. 1896, 
c. 32; L. 1899, c. 178; L. 1900, c. 96; L. 1902, c. 36; L. 1903 (2nd Sp. Sess.), 
c. 1; L. 1905, c. 95; L. 1906, c. 314; L. 1907, c. 139; and the amendments 
thereof and supplements thereto, prior to his becoming a member of the 
Teachers' Pension anct Annuity Fund, shall receive in addition to his retire
ment allowance otherwise payable a pension which shall be the actuarial 
equivalent of the contributions, without interest, which he paid to the 
Teachers' Retirement Fund prior to September 1, 1919, which he has not 
otherwise received.'' 

N .J.S.A. 18: IJ-112.70 requires that the retirement allowance of a member who 
reaches 65 years of age shall be reduced "by the amount of lhe old age insurance 
benefit under Title H of the Social Security Act paid or payable to him whether 
received or not." ·rt provides, however, that "the retirement allowance shall not be 
reduced below the amount of the annuity portion of the retirement allowance fixed 
at the time of the member's r~tirement * ~ •." In. short, when the Social Security 
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offset is applicable, it can be applied only against the "pension" part of the member's 
retirement allowance. 

The question, therefore, can be phrased as follows: should the Social Security 
offset be applied against the "pension" benefits payable under N.J.S.A. 18:13-112.51? 
We are of the opinion that it should not. The word "pension" in the latter statute is 
not used in a technical sense. It is expressly made to mean "the actuarial equivalent 
of the contributions, without interest, which he [the member] paid to the Teachers' 
Retirement Fund * * *." Cf. the definition of "pension" found in N.J.S.A. 
18:13-112.4 (h) : 

"'Pension' means payments for life derived from appropnat10ns made 
by the State to the Teachers' Pension and Annuity Fund." 

In sum, the word "pension" in N.].S.A. 18:13-112.51 is equivalent to "the annuity 
portion of the retirement allowance" found in N.J.S.A. 18:13-112.70. Thus, the 
Social Security offset should not apply to it. The offset should be applied only to 
the pension portion of the retirement allowance otherwise payable to the member. 

For the reasons expressed above, we also hold that R.S. 43 :3-1 et seq. does not 
require that the benefits payable under N.J.S.A. 18:13-112.51 be suspended on account 
of earnings in public employment. R.S. 43 :3-1 provides that a person who receives 
a governmental pension is ineligible to hold any public position or employment other 
than elective and receive both the "pension" and the salary or compensation allotted 
to his office or employment; if he wishes to retain the salary of the position, he must 
waive his "pension." The statute, however, expressly provides that: 

"The term 'pension,' when applied to a retirement allowance, shall include 
only that portion of the retirement allowance which is derived from appro
priations made by the employer or by the State." 

Since the benefits payable under N.J.S.A. 18:13-112.51 clearly do not come within 
• this definition, R.S. 43 :3-1 is not applicable. 

HoNoRABLE KATHARINE E. WHITE 

Acting State Treasurer 
State House 
Trenton, New Jersey 

Very truly yours, 

DAVID D. FURMAN 

A llorney General 

By: ROBERT s. MILLER 
Deputy Attorney General 

SEPTEMBER 20, 1961 

MEMORANDUM OPINION-P-26 

DEAR MRs. WHITE: 

You have asked our opm•on with respect to the amount of the disability retire
ment allowance, if any, payable to an individual who retired on a disability retirement 
allowance under N.}.S.A. 43 :15A-44 but subsequently returned to public employment. 
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N.].S.A. 43: ISA-44 provides that a disability retirant shall be re-examined 
periodically and if he is, upon such re-examination, found to be engaged in or capable 
of engaging in a gainful occupation "then the amount of his pension shall be reduced 
to an amount which, when added to the amount then earnable by him, shall not exceed 
the amount of his final compensation." On the other hand, R.S. 43 :3-1 requires that 
a pensioner who returns to public employment must waive either ( 1) his pension or 
(2) the salary or compensation allotted to his office or employment. In pertinent 
part the latter statute reads: 

"Any person who is rece•vmg or who shall be entitled to receive any 
pension or subsidy from this or any other State * * • shall be ineligible to 
hold any public position or employment other than elective in the State * * * 
unless he shall have previously notified and authorized the proper authorities 
of said State * * * from which he is receiving or entitled to receive the pen
sion that, for the duration of the term of office of his public position or em
ployment he elects to receive ( 1) his pension or (2) the salary or compensation 
allotted to his office or employment." 

In sum, the question becomes: which of these statutory provisions takes prece
dence when a disability retirant subsequently becomes engaged in public employment 
in this State? Is the retirant to be required to waive the entire pension put·suant to 
R.S. 43:3-1 et seq. or is he rather subjected to the reduced disability retirement 
allowance in accordance with the provisions of N.J.S.A. 43 :1SA-44? 

It is important to note that the statutes governing the major pension fund systems 
make provisions of a similar nature to that found in N.].S.A. 43 :1SA-44. In the 
Consolidated Police and Firemen's Pension Fund Commission, R.S. 43:16-2, a dis
ability rctirant who "is able to perform either his fanner usual duties, if such be 
available, or such other available duties in the department which hi·s employer shall 
assign to him * * * shall report for such duty within ten days •· * * and thereupon 
his pension payments shall cease." Under N.J.S.A. 43 :16A-8 (Police and Firemen's 
Retirement System), when a policeman or fireman is "engaged in or is able to engage 
in a gainful occupation paying more than the difference between his retirement 
allowance and his average final compensation • • • then the amount of his pension 
shall be reduced to an amount which, together with his annuity and the amount 
earnable by him, shall equal the amount of his average final compensation." Addi
tionally, under N.].S.A. 18:13-112.42 (Teachers' Pension and Annuity Fund), the 
"amount of pension shall be reduced to the amount which, when added to th~ amount 
then earned by him, shall not exceed the amount of his final compensation." 

We note first that policemen and firemen who retire on disability pensions for 
service-connected disabilities and then return to public employment are not subject 
to R.S. 43 :3-1. R.S. 43:3-5 specifically exempts such persons. In applicable part 
it reads: 

"* • * nor shall the provisions of this chapter apply to * * * any person who 
has or who may hereafter receive permanent disability in the performance 
of his duty while serving as a member of the Armed Forces of the United 
States, the New Jersey State Police, or the police department, or the fire 
department of any county or municipality of this State." 

With respect to members belonging to the Teachers' Pension and Annuity Fund 
and the Public Employees' Retirement System, however, a contrary result must be 
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reached. R.S. 43 :3-l.l, R.S. 43:3-5, R.S. 43:3-5.1 and R.S. 43 :3-5.2 expressly 
exclude from the operation of R.S. 43 :3-1 various employees, offices and positions. 
By so doing the Legislature has indicated its intention to make R.S. 43 :3-1 applicable 
to all other people. Expressio uni•ts est exclusius alterius. 

R.S. 43 :3-2 further manifests this intention: "The pensions from or the public 
positions or employment with the state referred to in section 43 :3-1 of this title shall 
affect all officers, employees or persons under the government of this state, even 
though they may not be paid directly from the state treasury, but are paid from 
proceeds derived from appropriations, license fees or other sources." (Emphasis 
supplied.) 

Additionally, it must be observed that R.S. 43 :3-1 has been amended as recently 
as 1959 (See: Laws of 1959, c. 101). whereas N.].S.A. 43:15A-44 has not been 
amended at all since its o(iginal enactment and N.J.S.A. 18:13-112.42 was last 
amended in 1956 (See: Laws of 1956, c. 145, § 10). It is a fundamental rule of 
statutory construction that the later expression of legislative will prevails o\'er the 
former to the extent of any inconsistency. Two Guys from Harrison, Inc. v. F11rman, 
32 N.J. 199, 223, 225 ( 1960). 

In sum, the particular employee in question, and all members of the Teachers' 
Pension and Annuity Fund and Public Employees' Retirement System who retire on 
a disability retirement allowance are subject to the provisions of R.S. 43:3-1 upon 
securing public reemployment except as permitted by R.S. 43 :3-1.1, RS. 43 :3-5, 
R.S. 43:3-5.1 and R.S. 43 :3-5.2. Upon a return to private employment, R.S. 43 :1SA-44 
is specifically applicable and must be enforced. 

Very truly yours, 

HoNoRABLE KATHARINE E. WHITE 
A cling State Treas11rer 
State House 
Trenton, New Jersey 

DAVID D. FURMAN 
Attorney General 

By: RoDERT S. MILLER 
DeP«Iy Attorney General 

SEPTEMBER 29, 1961 

MEMORANDUM OPINION-P-27 

DEAR MRs. WHITE: 

We have be.en asked to determine whether the Pension Increase Act, L. 1958, 
c. 143, N.].S.A. 43 :3B-1 et seq., applies to employees of terminated pension funds 
(such as the Board of Education Employees' Pension Fund of Hudson County, and 
the Municipal Employees' Pension Fund of the Village of South Orange) who re
tired between 1915 and 1951, inclusive, and are now receiving their pension allowances 
from the Public Employees' Retirement System (see N.J.S.A. 43 :15A-111). 

In applicable part (N.J.S.A. 43 :3B-1) Chapter 143 reads as follows: 

ATTORNEY GENERAL 

"As used in this act 'retirant' means any person who was employed by 
the State of New Jersey, any of its instrumentalities, any of its political sub
divisions or any of the instrumentalities of its political subdivisions, retired 
from such employment in any of the calendar years set forth in this act and, 
as a result of such employment, is receiving a retirement allowance from a 
retirement system or pension fund supported in part or in whole by the State 
of New Jersey, or is receiving a retirement allowance under any law, the 
financial support of which comes solely from the State of New Jersey." 
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The Act then provides generally for increases in the amount of pensions payable 
to "retirants," the increases being calculated in accordance with a stated list of per
centages for the years 1915 through 1951, inclusive. 

The individuals in question fall within the aforesaid Act and are entitled to the 
increases stated therein. These persons fit the definition of "retirant" mentioned above: 
they have been employed by an instrumentality of one of the State's political sub
divisions; they have retired from such employment in the calendar years 1915 through 
1951; and, as a result of such employment, they are receiving a retirement allowance 
through the Public Employees' Retirement System. Additionally, the statement of 
purpose appended to the bill which subsequently became L. 1958, c. 143, provides: 
"This bill is intended to meet in some part the situation that exists for certain former 
public employees who, having retired on pensions based on the salary levels of many 
years ago, now face varying degrees of hardship because of serious increases in the 
cost of living since their retirement. * * *" The Legislature clearly intended to help 
these persons if they are receiving a retirement allowance from the Public Employees' 
Retirement System or any other pension fund supported in part or in whole by the 
State of New Jersey. It is immaterial that these persons were not paid tlteir retirement 
allowances through the Public Employees' Retirement System prior to the effective 
date of the Pension Increase Act of 1958 so long as they are receiving such allow
ances now. Upon the assumption of the pension obligation by the Public Employees' 
Retirement System such retirants qualified for the pension increases provided by 
L. 1958, c. 143. We are constrained to interpret the pension laws in the light of the 
goals of the humane social legislation of which they are a part. Roth v. Board of 
Tmstees, etc., 49 N.J. Super. 309, 320 (App. Div. 1958). 

Therefore, we advise you that the individuals in question are entitled to the 
benefit of L. 1958, c. 143 as of the time when they first began receiving their pensions 
from the Public Employees' Retirement System. 

Very truly yours, 

DAVID D. FoRMAt< 
Attorney General 

By: RonERT S. MILLER 
Dep~<t)' Attorlley Ge1w·al 
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HoNORABLE KATHARINE E. WHITE 
Acting State Treasurer 
State House 
Trenton, New Jersey 

OPINIONS 

MEMORANDUM OPINION-P-28 

DEAR MRs. WHITE: 

SEPTEMBER 29, 1961 

You have asked our opnuon as to the eligibility of persons serving ,part-time 
and on an hourly salary as municipal special policemen, school crossing guards and 
parking violations officers to participate in either the Public Employees' Retirement 
System or the Police and Firemen's Retirement System. 

We are informed that some of the employees in question are veterans, while 
others are not, and that some of the employees are in the classified service of the 
Civil Service while others are unclassified. All of them, however, are considered 
hourly, part-time employees. 

It is our opinion that none of these employees are eligible to participate in the 
Police and Firemen's Retirement System inasmuch as they do not come within the 
definition of "policeman or fireman" found in N .] .S.A. 43: 16A-1 (2). The latter 
reads as follows : 

"'Policeman or fireman' shall mean any permanent and [111/ time active 
uniformed employee, and any active permanent and full time employee who 
is a detective, lineman, fire alarm operator or inspector of combustibles, of 
any police or fire department of a municipality or a fire department of a fire 
district located in a township or a county police department." (Emphasis 
supplied.) 

See also N.].S.A. 43 :16A-3(3) which provides in pertinent part· that: 

"The board of trustees * * * shall deny it [the right to become members] 
to those who are serving in a temporary or other than a per annum basis 

* * *." 
With respect to membership in the Public Employees' Retirement System, however, 

a different result must be reached. Under N.].S.A. 43 :15A-7 the membership of the 
Public Employees' Retirement System is established. In applicable part the statute 
reads: 

"The membership of the retirement system shall include: 

* * * 
"(b) Any person becoming a permanent employee of the State after the 

effective date of this section; and 

"(c) Every State employee veteran in the employ of the State on the 
effective date of this section who is not a member of any other retirement 
system supported wholly or partly by the State; * * *. 

"The board may deny the right to become members of the retirement 
system to any class of elected officials or to any class of persons other than 
veterans not 'within the classified civil service * * *. Notwithstanding any 
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other law to the contrary all other persons accepting permanent employment 
in the classified service of the State shall be required to enroll in the retire
ment system as a condition of their employment, regardless of age. No per
son in employment, office or position, for which the annual salary or re
muneration is fixed at less than $500, shall be eligible to become a member 
of the retirement system." 

The above statute, taken in conjunction with N.].S.A. 43 :15A-62 and N.].S.A. 
43 :ISA-63 (requiring that veteran employees of a county or municipality, among 
others, must become members of the Public Employees' Retirement Svstem unless 
they are in a position covered by another contributory pension syste~) manifestly 
requires that all of the veteran employees in question must be accepted into the 
Public Employees' Retirement System, except those in 'POsitions 'covered by a con
tributory pension system other than the Public Employees' Retirement System. 

The nonveteran employees fall into two categories: those in the classified service 
of the Civil Service and those in the unclassified service or without Civil Service 
status at all. Under N.].S.A. 43 :15A-7, the Board of Trustees may deny the right 
of membership to the latter, for by the express terms of the statute the Board may 
deny this right "to any class of persons other than veterans not within the classified 
Civil Service." In short, in the case of nonveterans in the unclassified service or 
employed in municipalities not covered by Civil Service, the Board has the discretion 
to deny membership under regulations in accordance with the statute, based upon 
administrative and actuarial consideration. 

With respect to the nonveteran employees who are in the classified service, 
however, a different situation prevails. N.].S.A. 43 :15A-7 provides that any person 
who becomes a permanent employee of the State after the effective date of the section 
must become a member of the Public Employees' Retirement System. N.].S.A. 
43 :15A-62 confers the same obligation upon employees of any county or munici
pa,lity of the State which has been previously covered by the former State Employees' 
Retirement System. Furthermore, N.].S.A. 43: ISA-74 and 43 :15A-75 state that 
membership in the Public Employees' Retirement System is compulsory for all em
ployees entering the service of a municipality or a county after the act becomes 
effective provided that, by referendum, a majority of the voters have voted in favor 
of the adoption of the provisions of the Public Employees' Retirement-Social Security 
Integration Act so as to cover its employees. Thus, if the above conditions are met, 
those employees in the classified service must become members of the Public Em
ployees' Retirement System. 

The foregoing discussion presupposes the fact that the employee in question has 
been earning an annual salary or remuneration of $500 or more. See N.].S.A. 
43 :15A-7 ("* * * no person in employment, office or position, for which the annual 
salary or remuneration is fixed at less than $500, shall be eligible to become a member 
of the retirement system."). 

Very truly yours, 

DAVID D. FURMAN 
Attomey General 

By: RoBERT S. MILLER 

Deputy Attorney General 
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OCTOBER 9, 196! 
CoLONEL JosEPH D. RuTIER 
Superintmdent o/ State Police 
Department ol Law and Public Safely 
West Trenton, New Jersey 

MEMORANDUM OPlNJON-P-29 

DeAR COLONEL Run£R: 

You have asked whether live years' experience as an undersheriff qualifies an 
applicant lor a private detective's license under the Private Detective Act o! 1939. 
( N J.S.A. 45: l9-8 et seq.) The section o( the act covering qualifications for licensure 
(N .].S.A. 45 :19-12) provides in pertinent part as follows: 

"No license shall be issued to a person under the age ol twenty-five years 
nor to any person, firm, association or corporation unless such person or at 
least one member of the firm and one officer or director of the association or 
corporation b.as had at least five years' experience as an investigator or as a 
police officer with an organized police department of the State or a county 
or municipality thereof, or with an investigative agency of the United States 
of America or any State, county or municipality thereof." 

The sheriff is a constitutional elective officer (Article VII, Sec. 2, para. 2) serving 
the State within a county. Doyle v. Cou111y of Warren, 15 N.j. Misc. 434 (Cty. Cir. 
Ct. 1937). He retains his common law powers and duties except as they are spcdfically 
removtd by statute. Cf. Wilt'1otz v. Hmdricksr>a, 133 N.j. Eq. 447, 455 (Chan. 1943), 
aff'd. 135 N J Eq. 244 (E. & A. 1944); PJ<blic Utility Com»<issioners v. Lehigh 
Valley Railroad Co., 106 N.].L. 411, 418 (E. & A. 1930); Stale v. DeLore>~co, 81 
N.].L. 613, 623 (E. & A. 1911). The undersheriff is vested with the common law 
and statutory authority of the sheriff, subordinate to him and qualified to act in his 
stead in his absence. State v. Lombardo, 18 N.J. Super. 511, 520 (Law Div. 1952); 
Alb. v. Smith, 12 N.].L. 159, 163 (Sup. Ct. 1831). 

The most recent el{tensive discussion oi the sheriff's powers and duties is in 
Suue v. Winne, 12 N.J. 152 (l953) at 167, 168, 185 and 186. Contrasting the primary 
responsibility of the county prosecutor with the diminished responsibility of the 
sheriff in law enforcement, Chief Justice Vanderbilt wrote in State v. Wintle': 

"fn contrast, the sheriff, although he possesses by the common law broad 
powers of law enforcement in his county, is not given the right to incur ex
penses in the prosecution of criminals that has been granted to the county 
prosecutor. The inevitable result of this is that his work as a law enforce
ment officer has been rendered less effe<:tive than that of the county prose
cutor, without, however, any diminution of his powers or responsibilities." 

The office of sheriff thus has declined in law enforcement responsibility in this 
State. Despite the anomaly of the survival of all the sheriff's common law duties, 
except as expressly divested by statute, most of the counties of New Jersey have 
failed to include any appropriation in sheriff's budgets for investigative or other 
law enforcement activity. That responsibility has been entrusted to the county prose
cutor, the county detectives and investigators subordinate to the county prosecutor, 
and State and local police. See also Morse v. Forbes, 24 N.j. 34! (!957). 

·I 
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The sh~riff retains manifold duties, most of Jhem unrelated to investigation rn 
connection with law enforcement. He is responsible for, lor example, service of 
process, for the levy of execution and conduct of sheriff's sales, lor the seizure of 
chattels lo aid a distraint lor re11t and for other activities in conjnnclion with the 
administration of civil justice. A major segment of his responsibility is in the safe
guarding of prisoners, their transportation to tbe State Prison and the custody of 
the county jails. Another surviving responsibility is to restrain riots and unlawful 
assemblies by the reading of the Riot Act and to arrest those who disobey the Riot 
Act. 

My opinion must he, therefore, that an undersheriff is not per se cotitle<J to a 
private detective's license based upon his experience in that office; his ~erviccs and 
functions may have been wholly unre!Jted to invstigative work in law enforcement. 
He must esublish that he has been predominantly engaged m criminal or related 
jovestigative work in order to meet the statutory standards ~et forth in N.).S.A. 
45:19-12. The ab:;ence of any appropriations for such activities by the sheriff and 
his subordinates within a county would be conclusive evident£ that the undersheriff 
in question was not eligible based upon his experience as an undersheriff for a private 
detective's license. 

MR. G~ORGE c. SKILDfAI< 

Director of Local Gover·mne"l 
Department of the Treasury 
State House 
Trenton, New ) ersey 

Very truly yours, 

DAVID D. FURMAN 

Atlor>~ey Cmeml 

OcroaEn 25, 1961 

MEMORANDUM OPINION-P-30 

D£AR DIRECTOR SKILL~! AN: 

We have been asked whether a member of a municipal sewerage authority for
feits his office under N.).S. 2A :135-9 because of his conviction for bribery and 
conspiracy to commit bribery or whether it is necessary that the incumbent .he re
moved from office under R.S. 40 ·14A-S(c). 

N .).S. 2A :135-9 provides as io\lows: 

"Any person holding an office or position, elective or appointive, und.:r 
the government of this state or of any agency or political subdivision thereo(, 
who is convicted upon, or pleads guilty, non vult or nolo contendere to, an 
indictment, accusation or complaint charging him with the commission of 
a misdemeanor or high misdemeanor touching the administration of his 
office or position, or which involves moral turpitude, shall forfeit his office 
or position and cease to hold it from the date of this conviction or entry of 
plea." 
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R.S. 40:14A-5(c) is, in part, as follows: 

"A member of a sewerage authority may be renwved only by the gov
erning body by which he was appointed and only (or inefficiency or neglect 
of duty or misconduct in office and alter he shan h.lve been given a copy of 
the charges against him and, not sooner than ten days tl1ereafter, had op
portunity in person or by counsel to be heard thereon by such governing 

body." · 

It is our opinion that the two cittd statutes are not inconsistent with one another, 
but rather that they provide separate remedies. N.).S. 2A :135-9 has to do w1th 
the' commi~sion of a crime; R.S. 40 :14A-S(c) applies to circumstances justifying 
removal from office, among which may be, but need not exclusively be, actions which 
also constitute criminal conduct. In this regard see BeggaJJs v. Civil Snt>ir.e Com
mis.ion, JO N.J. Misc. 1\42 (Sup. Ct. 1932) and Waft_,· v. Police and Fire, etc. 

Trenton, 120 N.].L. 39 (Sup. Ct. 1938). 
Removal under R.S. 40:14A-S(c) requires action to be initiated by the appoint

ing authority. Forfeiture under 2A :135-9 arises from the fact of conviction without 
regard to action of the appointing authority; it is automatic upon conviction. Cf. 
Statr Board of Medical Examiners 'i. WeiHer, 68 N.J. Super. 468 (App. Div. 1961). 

N.J.S. 2A :135-9 is self-executing. Neither notice nor hearing need be given to 
the guilty employee before he is ousted 1tnder this section. The antecedent to N .].S. 
2A: J35-9, L. 1913, c. 74, was so construed in Mulsoff v. Sloat, 8 N.J. Misc. 554 
(Sup. Ct. 1930). In Newark v. De{>'t of Civil Service, 68 N.J. Super. 416 (App. 
Div. 1961), the court consideml a section of the Faulkner Act, R.S. 40 :69A-166. 
providing for forfeiture of public employment on conviction of a crime. of moral 
turpitude. It held that an employee may not be ousted under that seellon except 
after notice and hearing. However, it expressly distinguished MulsoU v. S/ocll. 1t 
noted that the Faulkner Act forfeiture section lacks the language of N.].S. 2A :135-9 
that the guilty employee shall "cease to hold the same (his employment l from the 
date of such conviction or entry of such plea [of guilty, non vult or nolo contendere) 

"'* ~." 68 N.J. Super. at 432. 
The crimes of which the incumbent was convicted involved "the administration 

of his office or position." We note in passing that bribery is, in addition, a crime 
"which involves moral turpitude." H~tff v. Audcrso11, 212 Ga. 32, 90 S.E. 2rl 329, 
52 A.L.R. 2d 1310 (Sup. Ct. 1955); Bakl'T v. Miller, 236 lud. 20, !38 N.E. 2d 145, 
59 AL.R 2d 1393 (Sup. Ct. 1956); People v. McGuone. 13 Ill. 2d 520. ISO N.E. 2d 
168, 71 A.L.R. 2d 580 (Sup. Ct. 1958): CL City of Newark v. Deportmmt of Civil 
Stl'vice, S11Pra (holding that an employee who pleaded nolo contendere to a charge 
of federal income tax evasion is el\titlcd to a hearing to determine if the offense 
involved moral turpitude under the forfeiture provision of the Faulkner Act, RS. 
40:69A-166). See also State Boa•rl of Medical Examiuers v. Wei,.er, 68 N.J. Super. 
468 (App. Div. 1961). There can be no question, thcrcloH, that N.J.S. 2A :13S-9 

requires forfeiture upon conviction lor the crime of bribery. 
As stated by Chief Justice Brogan in Scloirrso" v. State Bonrd of Medico/ E.:r

ami>Jers, 130 N.J.L. 570 (E. & A. 1943): 

"A conviction in ordinary legal language consists of a plea of 'guiity' or 
a verdict of guilty and it is imm~terial whether final judgntent has bccro 
rendered thereon. Bishop on Statutory Crimes § 348." See also 14 Am. Jur. 

759, Criminal Law § 8. 
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We conclude that upon conviction of the crimes charged the incumberot imntedi
ately lorfeited his position and from that dale a vacancy existed. 

HoNORI\ijLE ](,,TJ.!ARJN& E. \IVHnE 
Aclir.g State Treo.sowcr 

State Honse 
Trenton, New ] ersey 

Very truly yours, 

DAVIV D. FUH)IA!'I 

Attorn~y Ge>~e>·ol 

By: PATRICK ). McGA~<N, Jn. 
Deputy Attorney CencYal 

NOVEMBER B. 1961 

MEMORANDUM OPINION-P-31 

DEAR MRs. WHtn: 

You have asked whether 11. widow of « deceased member of the Prison Officers' 
Pension Fund may receive a refund of contributions when the deceased mcrnber had 
less than five years' service in the employ of the State and where his death resulted 
from injuries incurred in other than the performance of his duties. 

We are of the opinion that the st:ltute does not ~uthorize a refund of contributions 
and therefore none can be paid. R.S. 43 :7-9 covers the situation where a prison 
officer dies in the perform«nce of his duties. Clearly this section is not applicable 
to the instant situation where the prison officer died in an ::.ctivity other than the 
performance of his duties. 

R.S. 43 :7-10 states that in the event of the de~th of a prison officer from causes 
other than those received or incurred in the performance of his duties, a pension shall 
be paid to his beneficiaries provided that the deceased bad served in the cn•ploy of 
the State for five years. This section is also not applicable to the present situation 
where the prison officer had served less than five years in the employment of the State. 

RS. 43 :7-15 pro,· ides for re!llilds whenever a prison officer is suspended, resigned, 
dropped or discharged from his employment. However, the statute s~ecifical!y pro
vides that "No other ref lind o! assessments collected from the salaries of such pension 
r sic J officers shall be made." 

Consistent with this opinion is the Attorney General's opinion of August JO, 1961, 
which held that where a refund of contributions to the administrator of an estate was 
not provided for in the Prison Officers' Pension Fund statutes, the Bo~rd may not 
authori~e payment. 

This result differs from the result in 1he Public Employees' Retirement System, 
where under N.].S.A. 43 :lSA-41 (c), express provision is made for payment to the 
widow under these circumstances. The Prison Officers' Pension fund Comonission. 
however, has no authority to refund comributi0ns to a widow where the neceased 
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member had Jess than five year~ membership in the F1.md and where his death re
sul!ed from injuries incurred in other than the performar.ce of his duties. 

Very truly yours, 

HoNoRABLE KAT.HAR!Nt: ELKU~ WF!!T£ 

Acting Stnte TrtaS'I<rcr 
State House 
Trenton, New Jersey 

DAVID D. FVRMAN 

Atlorr.ey G<>:er-al 

By: STEVEN s. RADJI< 

.Dep-ut)• Aaomey Gene-ral 

NoveMBER ~. 1961 

MEMORANDUM O:PlN!ON-P-32 

D£.A:R Mns. vVmn;: 
You h~ve requested our opinion as to whether the United Stat.es Coast G~ard 

Exchange in Cape M.:ty, New Jersey, which sells beer, w1ne and liquor .to officers 
and enlisted men oi the Coast Gu~rd lor on-premises ~onsumption, IS entitled to an 

fl 
·on from payment 0 { the New Jersey alcoholic beverage tax, 1mposed by 

excm u E · · d p peny 
Chapter 43 of Tille 54 of the Revised Starures. The xchang-e 1S s1tuate on w 

owned bY the United State>. 
The alcoholic beverage \ax is imposed upon any sale of alcoholic b~verages made 

within this State or upon any delivery of alcoholic beverages ~ade W1lh1n or tnto th~s 
State. N .J .S.A. 54 :43-1. Bee>' is an alcoholic beverage w1lhm the meamng of tins 

statute. N.).S.A. 54 ;43-1 (a). 
In order to be entitled to an exemption from this tax, the United States' Coast 

Guard Exchange must come within the purview of N.J.S.A. 54 :43-2.1. This statute 

states: 

"No rax imposed by chapter forty-three of Title 54 of the Revised 
St~tutcs shall be payable on any sale of alcoholic ~everages by any pcrgon 
holding a valid a"d unrevoked license to sell alco~ol>c beverages, 1ssucd pur
suant to the provisions of section 33:1-10 or sectJ~n 33:1-11 of the Rev1sed 
Statutes; to a voluntary unincorporated organizat>on of army, aJT force or 
navy persoMel operating a place for the sale of goods pursuant to regul~
tions promulgat~d by the Secretary of th.e Army, the Secretary of the A1r 
Force or the Secr~tary of the Navy, or, 1f the consent of the State Depart
mer.! of Defense shall have been obtained, under the State Nat1onal Guard 
regulations, when said. sal~ is accompanied by the delivery of such beverages 

to ~ny such or gan1zat•on. 

In a.ccofdance with the quoted section, the Coast Guard Exchange :"'o~ld be 
t'tled 10 an e.xemption if it were (1) "a voluntary unincorporated orgamzat1on of 

:';;.y, air force or navy .personnel" and (2) "oper~ling a place for the sale of goods 
pursuant to regulations promulgated by the Secretary of the Army, the Secretary 

.. ~ 
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o! the Air Force or the Secretary o! the Navy" or regulations of the State National 
Guard. 

The status of the United Stat~s Coast Guard is determined by Federal low. The 
pertinent Federal statute provides that: 

"The Coast Guard as established January 28, 1915, shall be a military 
service and a branch of the armed forces of the United States at all times. 
The Coast Guard ~hall be a service in the Treasury Department, e.xcept when 
operating as a service in the Navy." 14 U.S.C. § 1, Aug. 4, 1949. c. 393, §I, 
63 Stat. 496. 

It is to be observed, that while the above-quoted section provides that the United 
States Coast Guard ''shall be a military service and a branch of the arn1ed forces 
o( the United States at ~II times,'' it "shall be a st:rvlce in the Treast>ry Department, 
except when operating as a service in the Navy." 

It is further provided by Federal statute thal: 

"Upon the declaration of war or when the President dirccls, th~ CDast 
Guard shall operate as a s~rvice in the Navy, and shall so continue until the 
President, by executive order, transfers the Coast Guard back to the Trea~
ury Department. While op~rating as a service in the Navy, the Coast Guarrl 
shall be subject to the orders of the Secretary of the Navy who mar order 
changes in Coast Guard operations to render them uniform, to the ext~nt he 
deems advisable, with Navy operations." 14 U.S.C. § 3, Aug. 4, 1949. r. 393. 
§ 1, 63 Stat. 496. 

On November 1, 1941, by Executive Order No. 8929, 6 F.R. 5581, the United 
States Coast Guard commenced to oper~te as a service in the Navy, subject to the 
Secretary of the Navy. On December 29, 1945, this Executive Order was revoked 
by Execulive Order No. 9666, 11 F.R. 1, which provided that the United States 
Coast Guard should resume operations under tbe Trea$nry Department on and after 
January l, 1946. The status of the United States Coast Guard as a service in the 
Treasury Departme"t has not been disturbed since the issuance of Execu1ive Order 
No. 9666, and the United States Coast Guard at the present time operates under the 
jurisdiction of the Secretary of the Treasury. It should b~ not~d parentlletic.ally that 
all functions and officers of the Department of the Treasury and all functions of all 
agencies and employe~s of the Department of the Treasury, including th~ Uniled 
States Coast Guard, were transferred to the Secretary of the Treasury by the 1950 
Reorganization Plan No. 26, §§I, 2, effective July 31, 1950, 15 F.R 4935, 64 Stat. 
1280, 5 U.S.C. § 241, note. · 

The United States Coast Guard at the present time is not ~ service or organiza
tional part of eilher the Army, Air Force or Navy. Consequently it follows that 
the Coast Guard Exchange cannot be considered "a voluntary unincorporated or
ganization of army, air force or navy personnel" within the langunge of N.J.S.A. 
54 :43-2.1. Moreover, il is equally clear that the Coast Guard Exchange is not pres
ently "operating a place for the sale of goods pursuant to regulati011S promulgated 
by the Secretary of the Army, the Secretary of the Air Force or the Secretary of 
the Navy,'' nor "under the State National Guard regulations.'' 

Tbe distinction between the United States Coast Guard, when operated under 
the jurisdiction of the Secretary of the Treasury, and the United States Coast Guard 
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when serving under the Secretary of the Navy in time of war was drawn sharply 
in the case of Louisville & N.R. Co. v. United State.<, 258 U.S. 374, 42 S. Ct. 337 
( 1922). There the United States Supreme Court held that the United States Coast 
Guard, wl1ile serving under the Secretary of Navy in time of war, were troops within 
the meaning of a railroad land grant requiring the transportation of troops without 
charge, but were not troops while operating under the jurisdiction of the Secretary 
of the Treasury in time of peace. The court stated at page 375 of 258 U.S. and 337 
and 338 of 42 Sup. Ct.: 

"The Coast Guard was established by Act of January 28, 1915, c. 20, 
38 Stat . 800 ( Comp. St. § 8459 Y,a (\11]), in lieu of the then existing Revenue 
Cutter Service and Life-Saving Service, and was composed of those organiza
tions. The Revenue Cutter Service had been considered a civil service. IS 
Op. Allys. Gen. 396; 16 Op. Attys . Gen. 288; 8 Camp. Dec. 852; IS Camp. 
Dec. 807. But to its primary function of an armed police force some char
acteristics of a military force had al ways been attached; and from time to 
time Congress had cooferred upon it additional incidents of the military 
service. See 28 Op. Attys . Gen. 543, 547; 30 Op. Attys. Gen. 75. When the 
Coast Guard was established it was constituted 'a part of the military forces of 
the United States'; and section I prov ides that-It 'shall operate under the 
Treasury Department in time of peace and operate as a part of the Navy, • " • 
in time of war or when the President shall so direct. When subject to the 
Secretary oi the Navy in time of war the expense of the Coast Guard shall 
be paid by the Navy Department.' 

"Congress further manifested its intention to class the Coast Guard with 
the Army, Navy and Marine Corps by the provisions in the Acts of August 
29, 1916, c. 417, 39 Stat. 556, 600, 601 (Camp. St. § 8459 Y,a (7-14)), and 
chapter 418, § 1, 39 Stat. 619, 639. 

''The military force of the United States is, and alway s has been, a unit, 
although divided fo r purposes of administration into several branches ; and 
there is nothing in the land grant act s to ind icate an intention on the part of 
Congress to differentiate between the several branches in respect to trans
portation charges. We are of the opin ion that the term 'troops' is not con
fined to land forces, and that it includes men and officers in every branch. 
Since those in the Navy and Marine Corps are to be deemed troops within 
the meaning of those acts, members of the Coast Guard shonld also be deemed 
such when serving as part of the Navy. B"t at other times members of the 
Coast C~<ard are not troops ; for then it operates under, and at the expense 
of, the Treas~<ry Department." (Emphasis added.) 

We conclude, therefore, that the Legislature has not by the enactment of N.).S.A. 
54 :43-2.1 provided for the United States Coast Guard Exchange an exemption from 
the taxes imposed by Chapter 43 of Title 54 of the Revised Statutes while it is 
operating as a service of the Treasury Department. While we are cognizant that 
there may exist adequate policy reasons for providing the United States Coast Guard 
Exchange the same exemption now accorded to such organizations of the Army, Air 
Force or Navy under N.].S .A. 54 :43-2.1, we are also mindful that N.].S.A. 54:43-2.1 
is an exemption statute to be construed strictly and not expanded beyond its clear 
terms. Princeton u .. iv. Press V , Pri~tceton, 35 N.J. 209, 214 (1961); Township of 
Teaneck v. LHtheran Bible lnstil1<te, 20 N.J. 86, 90 (1955); 11tlius Roehrs Co. v. Divi-
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sio" of Tax Appeals, 16 N.J. 493, 497-98 ( 1954); Trenton v. State Bd. of Tax Ap
peals, 127 N.j.L. 105, 106 (Sup. Ct. 1941) , affirmed s11b uom. Trenton v. Ridrr College, 
128 N.j.L. 320 (E. & A. 1942) . 

We advise you, therefore, that the United States Coast Guard Exchange is not 
entitled to an exemption from tbe payment of the New Jersey alcoholic beverage tax 
at the present time. 

HONORJIBLE KA'J:HARINE E. WH!'J:£ 

Acting State Treasurer 
State House 
Trenton, New Jersey 

Very truly yours, 

DAVID D. FURMAN 
Attor1<ey General 

By : ALAN B. HANDLEH 
Deputy A ttorne)• General 

Novt:~!BER 29, 1961 

MEMORANDUM OPINION-P-33 

DEAR MRs. WHITE: 

You have asked my opinion whether a State employee veteran, who was in 
public employment on January 2, 1955, may purchase prior service credit from the 
Public Employees' Retirement System under the terms of Chapter 188, L. 1960 for 
years during which he earned (1) $300 or more per year and (2) less than $300 
per year . The significance of the minimum salary of $300 per year is that veteran 
members were not granted free prior service .credit under Chapter 84, L. 1954, for 
years during which their annual salary was less than the figure of $300. 

Chapter 188, L. 1960 provides in pertinent part as follows: 

"Notwithstanding any other provision of 'law, a member of the Public Em
ployees' Retirement System of New Jersey, who is in the State service and 
who, prior to entering the State service, was the holder of office, position 
or employment in the service of a county or of a municipality, or both, shall 
be entitlect to purchase prior service credit for the years · of such county and 
municipal service or either thereof; but the said county or municipality shall 
not be liable for any payment to the system by reason of the said member's 
purchase of benefits under this act and any and all ·contributions required 
hereunder shall be made by the member. Proof of such prior count)· and 
municipal service shall be furni shed by the affidavit of the member, supported 
by other evidence if required by the board of trustees of the said retirement 
system, and the said board may prescribe rules and regulations to effectuate 
the purposes of this act. Any such member desiring to acquire such credits 
for prior service shall be required to contribute either in a lump sum or by 
installment payments an amount calculated. in accordance with the r ults and 
regulations of the board of trustees to cover the required contribution .for 
his acquisition of such prior service credits." 
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My conclusion to the first inquiry is that a State employee with veteran status 
may purchase prior service credit for years of county or municipal service or both 
in which he earned a minimum salary of $300 under the circumstance that he did not 
receive free prior service credit under Chapter 84, L. 1954, for such years (N.J.S.A. 
43 :15A--60). The failure to grant such prior service credit to a State employee vet
eran in public employment on January 2, 1955, who did not waive membership in 
the new system, was presumably attributable to his not having presented evidence 
of such prior service to the Board of Trustees within six months after January 2, 
1955 (N.].S.A. 43 :15A--60). The 1960 enactment is obviously intended inter alia 
to enable the State employee veteran to rectify such omission by purchasing at his 
own expense the prior service credit. 

While you have not raised this specific question, I presume that the State em
ployee veteran in this situation has purchased prior service credit for State employ
ment starting January 2, 1955 or is chargeable with such obligation to the system 
upon his enrolling formally as a member. Chapter 188, L. 1960 has no applicability 
to the purchase of prior service credit for State service. 

I likewise conclude that the State employee veteran may purchase prior service 
credit for years of county or municipal service during which his annual salary was 
less than $300. By its express terms Chapter 188, L. 1960 is to prevail "notwithstanding 
any other provision of law." The statutory provision in Chapter 84, L. 1954 (N.].S.A. 
43 :15A-39) fixing a $300 minimum salary for service credit for. veterans is thus 
superseded. The statutory scheme of Chapter 188, L. 1960 is unique among the pen
sion laws in imposing the entire liability for the purchase of prior service credit upon 
the employee. Compare the free prior service credit provision in N.].S.A. 43 :15A-60 
and the provision for full pension credit without expense to a non-veteran who enrolls 
and pays arrearages into the annuity savings fund in N.J.S.A. 43 :15A-9. 

1 am advised that the consulting actuary of the Board of Trustees has ruled that 
the lump sum payment required to be paid by the member under Chapter 188, L. 
1960 should be computed on the basis of salary and age at the time of purchase and 
double in amount the arrearage obligation payable to the annuity savings fund pur
suant to N.].S.A. 43 :15A-9. This is a valid determination in the exercise of the 
discretion vested in the Board of Trustees to fix the amount of required contributions 
for the acquisition of prior service credits, under the specific terms of the 1960 enact
ment. 

This result is in no way inconsistent with the holding in Watt v. Mayor & 
Council of Borough of Franklin, 21 N.J. 274 (1956). In the latter case the plaintiff 
was denied a pension under the Veterans Pension Act (R.S. 43:4-1 el seq.), which 
requires 20 years' service, since the plaintiff included as part of his 20 years, six years 
of service as an unpaid member of the Borough Common Council. The Court said 
that R.S. 43 :4-1 et seq., particularly R.S. 43 :4-3, which states that an eligible veteran 
shall receive "one-half of the compensation then being received by him," contemplates 
a paid position; to hold otlJerwise would result in gross inequity and unfairness. The 
Court stated, at 21 N.J. page 278, that a literal interpretation of R.S. 43:4-1 et seq. 
would create "a manifestly absurd result, contrary to public policy, which the Legis
lature could not have reasonably intended." Therefore, the Court construed the 
statute to require that the prior service be "paid career service.'' 

The literal construction of Chapter 188, L. 1960, however, produces no manifestly 
absurd result, nor is there anything in its terms which contravenes public policy or 
which the Legislature could not have reasonably intended. Under these circumstances 
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~he_ statute '_'is not open to construction or interpretation .... Such a statute is clear 
m Its meanmg and no one need look beyond the literal dictates of the words and 
phrases used for the true intent and purpose in its creation." Watt v. Mayor fr Council 
of Borough of Franklin, s1<pra, 21 N.J. at 277. 

HoNORABLE CLYDE C. ]EFFERSON 

Prosculor, Hunlerdon County 
Court House 
Flemington, New Jersey 

Very truly yours, 

DAVID D. FURMAN 

A llorney Genera/ 

DECEMBER 12, 1961 

MEMORANDUM OPINION-P-34 

DEAR PROSECUTOR: 

You have asked for a further clarification of the recent supplement to the Lottery 
Law (Chapter 39, L. 1961; N.].S. 2A :121-1 el seq.). Formal Opinion 1961-No. 17 
rules that box top contests and contests open to patrons of a theater or store are not 
exempted from the lottery law by the 1961 enactment but that contests open to all 
~embers of the public through general distribution of entry blanks may be legal under 
Circumstances specified in the formal opinion. 

. A_s you realize, the State Constitution prohibits gambling unless approved by a 
ma)onty of the voters at a referendum. The construction of Chapter 39. L. 1961 
must be such as to render it constitutional if possible, in accordance with a settled 
principle o~ statutory construction. The conclusion of Formal Opinion 1961-No. 17, 
therefore, ~s that Chapter ~9. L. 1961 exempts from the lottery law only giveaway 
c~ntests Without consideration or actual inconvenience. Such giveaway contests con
stituted statutory offenses and not common law gambling offenses. See L 11dy Ca/1!11-
dar V. Cohm, 19 N.J. 399, 412 (1955). 

The particular facts you inquire about are the following. A cont~st is open to 
all members of the public through a general distribution of entry blanks. The con
testant need not be present at the drawing to win but he must deposit his entry in 
a "jackpot box" which is in the store. 

It is obvious that the requirement of depositing an entry blank in the ~tore con
stitutes an actual inconvenience to the contestant. A !though unnecessary for this 
opinion, such requirement may in addition be construed to constitute consideration 
in view of the benefit deriv~d by the merchant from attendance at his store. Extra 
trade is foreseeable when a participant is brought to the store and exposed there to 
the display of merchandise and notices of bargains and other advertising appeals. 
Cf. Lucky Calendar v. Colren, supra, at p. 416; cases cited in Formal Opinion 1961 
N~ 17 ' 

I advise you, therefore, that the contest described in your opinion request is 
illegal as a violation of tl1e Lottery Law, N.].S. 2A :121-1 ct seq. 

Very truly yours, 

DAVID D. FURMAN 

Attomey General 
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}UNE 6, 1962 

HoNORABLE JoHN A. KERVICK 

State Treas~<rer 
State House 
Trenton, New Jersey 

FORMAL OPINION 1962-No. I 

DEAR MR. KERVICK: 

You have requested our opm10n with respect to certain, questions which have 
arisen in connection with "The Emergency Transportation Tax Act," Chapter 32, 
Laws of 1961. These questions have arisen as a result of the enactment of Chapter 70, 
Laws of 1962 and as the result of the recent accord between the State of New Jersey 
and the State of New York concerning the application of mcome tax la~vs of both 
states. Specifically, you have asked .whether New Jersey residents earmng mcome 
in or derived from sources within the State of New York are subJeCt to. the Personal 
Income Tax Law of New York; if so, whether such New Jersey restdents are re
quired to file returns and pay taxes to the State of New Jersey unde: The ~mergency 
Transportation Tax Act. The opinion of the Attorney General_ 1s reqmred under 
section 6(b) of L. 1962, c. 70 as the basis for relevant regulatiOnS wh1ch may be 

enacted by the Division of Taxation. 
The New York Personal Income Tax Law imposes a tax upon the "taxa~le 

· come" of "a resident individual" with respect to income earned anywhere ( McKm
~ney's New York Tax Law, §§ 611 through 616). A tax is also imposed by t~is law 
upon the "taxable income" of a "nonresident individual" with respect to mcome 
"derived from or connected with New York sources" (McKinney's New York Tax 
Law, §§ 631, 632). This latter provision by its terms is applicable to a resident of 
New Jersey earning income within the State of New York. 

These provisions of the New York law are unquestionably a valid exercise of 
that State's taxing powers. The plenary power of a state to levy. a~ mcome. ~x 
upon its own residents is undoubted. Lawrence v. State Tax Comm<SSIO>I of J.Vf1ss<S
sippi, 286 U.S. 276, 52 S. Ct. 556 (1932); New York e:r: rei. Calm v. Graves, 300 
U.S. 308, 57 S. Ct. 466 (1937); Opinion to the Governor, 170 A. 2d 908 (R.I. Sup. 

Ct. 1961). 
It has also been long recognized that a state has the power to tax. nonresidents 

upon their income derived from property or activities within the taxmg state .. In 
Slw.fjer v. Carter, 252 U.S. 37, SO, 51, 40 Sup. Ct. 221, 224, 225 (1920), the_ Umted 
Staies Supreme Court confirmed the power of a state to impose a tax upon Incomes 

of nonresidents earned from sources within the state: 

"In our system of government the states have general dominic~, ~nd, 
saving as restricted by particular provisions of the fed~ral Consl!tu\1~n, 
complete dominion over all persons, property, and busmess lransacl!on 
within their borders; they assume and perform the duty of preserving and 
protecting all such persons, property, and business, and, in consequence, have 
the power normally pertaining to governments to resort to all reasonable 
forms of taxation in order to defray the governmental expenses. Certamly 
they are not restricted to property taxation, nor to any particular form of 
excises. * • * That the state, from whose laws property and business ant! 
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industry derive the protection and security without which production and 
gainful occupation would be impossible, is debarred from exacting a share 
of those gains in the form of income taxes for the support of the government, 
is a proposition so wholly inconsistent with fundamental principles as to be 
refuted by its mere statement. • * *." 

In Travis v. Yale & Towne Mfg. Co., 252 U.S. 60, 40 S. Ct. 228 ( 1920), the 
United States Supreme Court considered specifically the question of the validity of 
the New York State income tax as imposed upon incomes of nonresidents. While 
holding that the New York Income Tax Law (Laws of New York, 1919, c. 627) 
discriminated against nonresidents in that it denied to nonresidents a personal ex
emption granted to residents, the Court recognized the essential validity of the in
come. tax upon nonresidents. It stated: 

"That the state of New York has jurisdiction to impose a tax 0£ this 
kind upon the incomes of nonresidents arising from any business, tradr, pro
fession, or occupation carried on within its borders, enforcing payment so 
far as it can by the exercise of a just control over persons and· pnlperty 
within the state, as by garnishment of credits (of which the withholding 
provision of the New York law is the practical equivalent), and that such 
a tax, so enforced, does not violate the due process of law provision ·Jf the 
Fourteenth Ao1endment. is settled * * •" 252 U.S. at p. 75, 40 S. Ct. at 
p. 230. 

An issue involving the question of. disc6mination between residents and non
residents subject to the New York Personal Income Tax Law was considered in 
Goodwin v. Stale Tax Commission, 286 App. Div. 694, 146 N.Y.S. 2d 172 (App. 
Div. 1955), aff'd, 150 N.Y.S. 2d 203, 133 N.E. 2d 711 (Ct. of App. !9Sii), appeal 
dismissed /01· want of a S1obsla>~tial federal q11estion, 352 U.S. 805, 77 S. Ct. 47 (1956). 
Specifically involved was a New Jersey resident working in New York. The New 
York Court affirmed the principles enunciated in the Travis and Shaffer cases. The 
validity and scope of the New York income tax as applied to New Jersey residents 
was affirmed recently in Tremble v. Bragalini, IS App. Div. 2d 208, 222 N.Y.S. 2d 
107 (App. Div. 1961). 

It is clear, therefore, that without regard to The Emergency Transportation Tax 
Act of New Jersey, the explicit terms of the New York Personal Income Tax Law 
and pertinent court decisions do subj eel New Jersey residents earning income in the 
State of New York to the New York State income tax. 

The tax liability of New Jersey residents to the State of New York was affected 
significantly, however, by the enactment of The Emergency Transportation Tax Act 
of the State of New Jersey on May 29, 1961. This Jaw imposed a tax upon every 
resident of New Jersey, who was not a resident of "another critical: area state," based 
upon income derived from sources "within a critical area state" other than New 
Jersey. L. 1961, c. 32, §2(a). A similar tax was imposed upon and with respect to 
the entire income derived from sources within New Jersey by persons who were 
not residents of this State and wl1o were residents of "another critical area state." 
L. 1961, c. 32, § 2(b). The Act defined "Critical area State" to mean New Jersey 
and "such other State bordering thereon within which there exists part oi an area, 
another part of which is in this State, and within which area there is, as of 
January 1 of any year, a critical transportation problem in respect to the transporta-
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tion of persons and property interstate." L. 1961, c. 32, § S(a). The Act contained 
a legislative finding as to when "a critical transportation problem" may arise in 
connection with interstate transportation between New Jersey and bordering slates 
(L. 1961, c. 32, § S(b)) and further provided that the State Highway Commissioner 
shall certify to the State Treasurer his findings with respect to the existence of such 
a "critical transportation problem" and "the identity of any states" which constitute 
such a "critical area state." L. 1961, c. 32, § S(c). Since the inception of The 
Emergency Transportation Act, the State Highway Commissioner has, in accordance 
with its terms and pursuant to the standards set forth therein, certified that the State 
of New York is a "critical area state," thus bringing New York residents working 
in New Jersey and New Jersey residents working in New York within the ambit 
of the Act. 

When the Emergency Transportation Act was enacted, the New York Personal 
Income Tax Law then afforded nonresidents a credit against taxes payable to the 
State of New York based upon any income tax imposed by another state of which 
the taxpayer was a resident. This credit was not allowed unless the state of which 
the taxpayer was a resident either granted a substantially similar credit to residents 
of New York or imposed an income tax on its own residents with respect to income 
earned in New York and exempted from taxation the income of New York residents. 
(McKinney's New York Tax Law, §640(a), (c)). Under Section 16 of The Emer
gency Transportation Tax Act, as amended by L. 1961, c. 129, § 9, nonresidents of 
New Jersey were accorded a credit substantially similar to that provided by Section 
640 of the New York Personal Income Tax Law. Thus, New Jersey residents earning 
income in New York and otherwise subject to the New York income tax could, 
under the New York law, claim the credit against the New York income tax based 
upon the tax imposed by New Jersey under The Emergency Transportation Tax Act. 

In addition, The Emergency Transportation Tax Act provided that every tax
payer subject to tax "in some other jurisdiction" for income "derived from sources 
within such other jurisdiction," who was taxable under The Emergency Transporta
tion Tax Act and who had in such other jurisdiction been subject to deduction and 
withholding for the rurpose of crediting such amounts to the payment of the tax 
o( such other jurisdiction, could satisfy his obligation to pay the New Jersey tax 
by executing an assignment to the State of New Jersey of his claim for refund of 
money so paid, deducted or withheld on account of the taxes of such other state. 
L. 1961, c. 32, §19. 

Thus, by the interaction of Sections 16 and 19 of the New Jersey Emergency 
Transportation Tax and Section 640 of the New York Personal Income Tax, a New 
Jersey resident, otherwise taxable by the State of New York on income earned in 
New York, would be entitled to make a claim for refund because of the credit against 
his New York income taxes attributable to his New Jersey tax liability; and such 
a New Jersey resident could satisfy his tax liability to New Jersey by assigning to 
New Jersey this claim for a refund of moneys paid, deducted or withheld by the 
State of New York on account of the New York personal income tax. 

This result was changed, however, when on January 15, 1962, the New York 
State Legislature enacted Chapter 2, 1962 Laws of New York. This statute repealed 
Section 640 of the New York Personal Income Tax Law. By this repeal of Section 
640, a New Jersey resident working in New York could no longer claim a refund 
of any taxes paid, deducted or withheld by the State of New York based upon a 
credit 1or income taxes paid to the State of New Jersey. Since the credit was elim-
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inated and no refund could be claimed, Section 19 of The Emergency Transportation 
Tax Act, providing for an assignment of such a refund claim to the State of New 
Jersey, became nugatory. The repeal of Section 640 still obtains. Thus, at the present 
time, New Jersey residents earning their incomes in the State of New York continue 
to be subject to the New York Personal Income Tax Law. Since such residents are 
no longer entitled to any offsetting credits attributable to the New Jersey income 
tax, they must file their New York tax returns and pay in full their New York 
income taxes. 

The question remains whether New Jersey residents otherwise liable for the 
New York income tax are subject to The Emergency Transportation Tax Act of 
New Jersey. Recent executive action taken by both New York and New Jersey and 
the enactment of Chapter 70 of the Laws of 1962 by the New Jersey State Legis
lature lead to the conclusion that such New Jersey residents are not required to 
file returns or pay taxes to New Jersey under The Emergency Transportation Tax 
Act. 

On May 6, 1962, the State of New York and- the State of New Jersey, by their 
respechve Governors, 1ssued publicly the following executive statement: 

"Governor Richard j. Hughes of New Jersey and Governor Nelson A. 
Rockefeller of New York announced today that they had reached an under
standing in regard to the administration and enforcement of the personal 
income tax laws of their respective States as they affect residents of the 
other State. 

"Governor Rockefeller announced that New York, under legislation 
enacted at the 1962 legislative session, will allow its residents a credit against 
the•r New York State personal income taxes for income taxes paid to New 
Jersey under the New Jersey Emergency Transportation Act enacted in 
1961, as amended. 

."Governor Hughes announced that he would submit to the New Jersey 
Leg1slature on Monday legislation which will grant to New Jersey residents 
a credit against the New Jersey Emergency Transportation Tax for income 
taxes paid to the State of New York under New York's personal income 
tax law, as amended in 1962. 

"In addition, it was agreed that neither State would contest nor partici
pate in contesting the right of the other to levy and collect the taxes im
posed by the two laws on residents of the other; and that each State would 
assist and cooperate with the other in the administration and enforcement 
thereof so as to assure to the citizens of each who are directly involved the 
greatest degree of certainty as to their responsibilities under the two laws. 

"The Governors expressed the belief that this agreement will clariiy 
for the New York and New Jersey commuters their status in regard to the 
mcome tax laws of the two States and will insure certainty in the applicn
tion and administration of such laws. 

"The Governors stated that they are taking this action in the interest 
o( promoting inter-state cooperation and pledged their continued cooperation 
•n other matters affecting their citizens who live in one state and work in 
the other. Noting the progress that has been made recently in such matters 
as the Hudson and Manhattan Railroad, the World Trade Center, and the 
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program for an integrated regional transportation network, the Governors 
expressed their confidence of still further progress through similar joint 
action, conducted in a spirit of harmony, cooperation and good will." 

Thus the State of New York will allow its residents earning incomes in New 
Jersey a ~redit. against their New York personal income taxes based upon the taxes 
paid by such re~idents to the State of New Jersey under The Emergency Transporta
tion Tax Act. This executive decision gives recognition to Section 2(b) of The 
Emergency Transportation Act imposing a tax upon persons not residents of the 
State of New Jersey, but residents of "another critical area state" whose incomes 
are derived from sources within the State of New Jersey. The decision, likewise, 
recognizes Section 620 of the Personal Income Tax Law of New York, as recently 
amended by Section 2, Chapter 2, 1962 Laws of New York, allowing to residents of 
New York a credit against taxes otherwise due "for any income tax imposed for 
the taxable year by another state * * * upon income both derived therefrom and 

subject to tax." 
Another problem which was resolved concerned the validity of the repeal of 

Section 640 insofar as it was intended to apply retroactively. In the enactment of 
Chapter 2, 1962 Laws of New York, the New York State Legislature made the 
repeal of Section 640 and the elimination of the tax credit to which New Jersey 
residents would have been entitled expressly retroactive to cover all taxable years 
from and after January 1, 1961. A question arose as to the validity of the retroactive 
application of this New York law to cover the taxable year commencing on or after 
January 1, 1961 since the statutory elimination of the credit was enacted in 1962. 
Reflecting the executive accord between the states, the State of New Jersey deter
mined not to contest the validity of New York's repeal of Section 640 with respect 

to its retroactive features. 
Following this executive action, the New Jersey State Legislature, on June S, 

1962, enacted Chapter 70 of the Laws of 1962, which is now effective and which was 
made expressly retroactive to all taxable years including taxable years of less than 
12 months beginning on or after January 1, 1961. This statute relieves New Jersey 
reside~ts paying income taxes to the State of New York from any tax liability under 
The Emergency Transportation Tax Act. The statute accomplishes this by amending 
Section 16 of The Emergency Transportation Tax Act to provide that a New Jersey 
resident shall be allowed a credit against the tax .otherwise due under the New 
Jersey law for any income tax imposed for the taxable year by another "critical 
area state" upon income earned within the "critical area state" which is subject to 
the New Jersey tax. L. 1962, c. 70, § 4. 

At this juncture it is pertinent to observe that Section 620 of the New York 
Personal Income Tax Law and Section 16(B) of The Emergency Transportation 
Tax Act, as amended, given specific effect and implemented by. the executive accord 
between the two states, recognize the right of resident taxpayers of each state re
spectively to claim income taxes paid to the state where income is earned as a credit 
against the taxes which would otherwise be due the stale of residence. The granting 
of such a credit against state income taxes has been upheld. Miller v. McColgan, 17 
Cal. 2d 432, 110 P. 2d, 419, 134 A.L.R. 1424 (Sup. Ct.I941); see also: Burnham v. 
Fra»chise Tax Board, 172 Cal. App. 2d 438, 341 P. 2d 833 (Dist. Ct. of App. 1959); 
Keves v. Chambers, 209 Ore. 640, 307 P. 2d 498 (Sup. Ct. 1957); Cook v. Walters 

Dry Goods Co., 212 Ark. 485, 206 S.W. 2d 742 (Sup. Ct. 1947). 
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L. 1962, c. 70 further provides relief by amending Section 19 of The Emergency 
Transportation Tax Act. This section had required the assignment by New Jersey 
residents to the State of New Jersey of their claims for refunds of tax moneys paid to 
the State of New York. As amended, Section 19 still provides that New Jersey residents 
may satisfy their oblig~tions to pay the New Jersey tax by assigning and transferring 
to the State of New Jersey their claims for refunds of tax moneys pain· to and held 
by another taxing state. L. 1962, c. 70, § 6. It is now provided, however, that if any 
residents or class of residents of the State of New Jersey, who are taxable under 
The Emergency Transportation Tax Act, are liable for a tax upon tl1e same income 
by "another critical area state" and are thereby entitled to the credit allowed by 
Section 16(B) of the Act against the tax otherwise due, and if the credit would be 
substantially sufficient in amount to offset such taxes, such New Jersey residents 
may be relieved from. filing any returns under The Emergency Transportation Tax 
Act. Specific authorization to excuse the filing of returns shall be made by regu
lation of the Division of Taxation based upon an opinion of the Attorney General 
of this State indicating the residents or class of residents who might be relieved 
from the filing requirements of The Emergency Transportation Tax Act. L. 1962, 
c. 70, § 6(b). 

Accordingly, we advise you that New Jersey residents earning their income 
within the State of New York, at the present time, are subject to the New York 
Personal Income Tax Law and are not entitled to any credit or offset against that 
tax by virtue of any tax liability under New Jersey Jaw; that since such New Jersey 
residents are liable for and must pay the tax imposed by the State of New York 
under its Personal Income Tax Law, which tax is substantially similar in amount 
to that of New Jersey, such New Jersey residents are entitled to credit their New 
York income taxes against their tax liability to the State of New Jersey under The 
Emergency Transportation Tax Act. Therefore, by an appropriate regulation promul
gated by the Division of Taxation, such New Jersey residents who actually pay the 
income taxes imposed by the State of New York may be relieved from filing any 
lax returns with the State of New Jersey. 

Very truly yours, 

HoNonABLE FREDERICK M. RAUBINGER 
Commiss;oner, Department of Ed11cation 
175 West State Street 
Trenton, New Jersey 

ARTHUR J. SILLS 
Attorney General 

By: ALAN B. HANDLER 
Dep11ty A llorney General 

AuGUST 23, 1962 

FORMAL OPINION 1962-No. 2 

DEAR CoMMISSIONER RAUBINGER: 

You have asked whether local boards of education are empowered by statute 
to enter into contracts with an educational television station to receive programs 
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within a given school at .a proposed per pupil cost of fifty cents. The facts which 
we have been able to obtain indicate the following: 

WNDT, Channel 13, in the immediate future will broadcast its programs on an open 
circuit so that anyone with. a television set may tune in. The station intends to broadcast 
programs which may be used by both elementary and secondary school pupils. Par
ticipating school districts would use the programs broadcast by Channel 13 as a 
supplement to classroom study. The programing is set up by WNDT with the co
operation and guidance of educational consultants. Although a tentative schedule 
of programs is available, the final schedule has not yet been determined. 

Representatives of WNDT have indicated that manuals will be furnished to 
classroom teachers in contracting school districts for use in guiding students during 
the programs. These manuals will not be available unless the school district has 
contracted with the station to receive the programs. We have not been able to obtain 
the manuals for inspection, having been advised by WNDT that they are not yet 
in print but are expected to be in print during the first week in September. 

In addition, the station will supply to participating school districts kinescope 
recordings of programs for use on school projectors. There is no assurance that 
these films will be available to all participating school districts. In fact, our in
formation is that the films will deal only with high school level subjects. 

From a review of Title 18 it would appear that an implied power exists for 
boards of education under appropriate circumstances to enter into contracts with a 
television station for educational programs. 

Art. IV,§ 7, par. 11 of the 1947 Constitution of New Jersey provides: 

"The provisions of this Constitution and of any law concerning municipal 
corporations formed for local government, or concerning counties, shall be 
liberally construed in their favor. The powers of counties and such municipal 
corporations shall include not only those granted in express terms but also 
those of necessary or fair implication, or incident to the powers expressly 
conferred, or essential thereto, and not inconsistent with or prohibited by 
this Constitution or by law." 

Although this section of the Constitution does not expressly mention school dis
tricts, the reasoning behind it applies to boards of education which are autonomous 
bodies on a municipal level. Botki11 v. Westwood, 52 N.J. Super. 416 (App. Div. 
1958), aff'd, 28 N.J. 218 (1958); Nerry v. Board of Education of the City of Paterson, 
100 N.].L. 273 (Sup. Ct. 1924); R.S. 18:6-21; R.S. 18:7-54. Therefore, in deter
mining whether or not school boards are authorized to enter into a contract with an 
educational television station, not only the express powers granted under Title 18 
should be considered, but also those powers which may be fairly implied from or 
incide~tal to the powers expressly conferred. 

School districts operating under chapter 6 of the school laws are authorized to 
"do all acts and things necessary for the lawful and proper conduct, equipment and 
maintenance of the public schools of the district." R.S. 18 :6-17. Moreover, R.S. 
18:6-18 provides that the board of education shall have the supervision, control and 
management of the public schools and public school property in the district. It may 
purchase, lease or sell real or personal property in its corporate name. N.J.S.A. 
18 :6-24. Boards of education are authorized to make rules and regulations for the 
government and management of the public schools and public school property. R.S. 
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18:6-19. No course of study may be adopted or altered nor textbooks selected with
out a majority vole of the whole number of the board. R.S. 18 :6-20. 

School districts operating under chapter 7 of Title 18 are likewise authorized to 
make rules and regulations for the government of the public schools and public school 
property in the district. N.J.S.A. 18:7-56. A board may receive, lease and hold in 
trust for the district any and all real or personal property. N.J.S.A. 18:7-76. R.S. 
18 :7-57 deals with the miscellaneous powers of the board. Subsections (c) and (d) 
authorize the board to: 

" (c) select the textbooks and provide the textbooks and other nece~sary 
school supplies; 

"(d) prescribe, in connection with the county superintendent of schools, 
the course of study to be pursued in the schools." 

RS. 18 :7-58 prohibits the adoption or alteration of any course of study and the 
selection of any textbooks without a majority vote of the whole number of the mem
bers of the board. 

Regional boards of education generally have the same powers as are possessed by 
the boards of chapter 7 school districts. R.S. 18:8-14. 

What is sought to be accomplished here is the adoption or alteration of a course 
of study as a supplement to classroom work in the schools. Since there is a clearly 
expressed power to prescribe the course of study, there necessarily exists the con
comitant power to enter into agreements to effectuate the course of study adopted 
in accordance with the statutes. Cf. Citizms to Protect Public Fu1Uis v. Board of 
Education of Parsippany-Troy Hills, 13 N.J. 172, 179 (1953); Sleight v. Board of 
Education of Paterson, 112 N.].L. 422, 426 (E. & A. 1933); Hankin v. Boord of 
Education of Hamilton Township, 47 N.J. Super. 70, 78 (App. Div. 1957), pet. for 
cert. denied, 25 N.J. 489 (1957); Merry v. Board of Edmation of City of PatCI'son, 
supra. In each of the foregoing cases cited, the courts found implied powers existing 
in boards of education. 

In Citizms to Protect Public Funds v. Board of Education of Parsippany-Troy 
Hills, supra, Justice Brennan held that a board of education had an implied power 
to make reasonable expenditures for the purpose of giving voters relevant facts to 
aid them in reaching an informed judgment when voting upon a proposal concerning 
the building of new schools. The court said that this power was implied from R.S. 
18:7-77.1 (b) which permitted the board to include in its annual budget the "building, 
enlarging, repairing or furnishing of a schoolhouse or schoolhouses." However, the 
court found that the board failed to make a fair presentation of the advantages and 
disadvantages in the proposed building program so that the expenditure of funds 
by the board was not within the implied power and, therefore, was not lawful. 

In Hankin v. Board of Educatio" of Hamilton ToW>I-Ship, supra., the court found 
that there was an implied authority for the board of education to incur reasonable 
expenses for obtaining such expert opinion as was necessary to furnish a basis for 
an accurate estimate of the costs of two proposed elementary schools. Thus, the 
board had acted properly when it employed architects to do the sketches and cost 
study for new schools prior to the submission of the proposition to the voters. This 
was true even though the voters later rejected the proposal. The court reasoned 
that in order for the voters to intelligently exercise their suffrage, it was necessary 
that they be properly informed by way of having an estimate of the costs and models 
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of the proposed buildings available. The court stated that the board of education 
had an implied power to contract for these preliminary services, citing Sleight v. 
Board of Education of Paterson, supra, which also concerned the payment by a board 
of architects' fees for drawing plans and specifications for a new school building. 

In Merry v. Board of Ed1<ca.tion of Poter:;on, supra., the court found that a board 
of education had an implied power to employ counsel to prosecute and defend cases 
in view of the express statutory authority of the board to sue and be sued. 

Should a school board desire to enter into an agreement for educational tele
vision, consideration should be given to the prohibitions found in Art. VJII, § 3, par. 
2 and par. 3 of the New Jersey Constitution of !947. There are, respectively: 

"2. No county, city, borough, town, township or village shall hereafter 
give any money or property, or loan its money or credit, to or in aid of any 
individual, association or corporation, or become security for, or be directly 
or indirectly the owner of, any stock or bonds o{ any association or corpo
ration." 

"3. No donation of land or appropriation of money shall be made by 
the State or any county or municipal corporation to or for the use of any 
society, association or corporation whatever." 

Moreover, in Commis:;ioners of P1tblic lnslruct1on v. Ftli, 52 N.J. Eq. 689 (Ch, 
1894), the court in holding that school districts were included within the statutory 
phase "other municipalities," stated at p. 691 : 

"The fact that towns and townships are classified as municipal corpora
tions goes very far towards including school districts. A school district is a 
part of the machinery of government, as much so, to all intents and purposes, 
as a town or township. When the moral and intellectual interests of the 
people are considered, a school district may well be regarded as ranking as 
high in importance as that of any other territorial division. Through its 
agents it deals both with the property and the liberty of citizens; more than 
this, towns and townships do not do." 

See also State v. Troth, 34 N.J.L. 377, 386 (Sup. Ct. 1871), rev'd on other grounds, 
36 N.J.L. 422 (E. & A. 1872). 

These prohibitions must be noted because the programs in question will be broad
cast on open circuit television and may be picked up by anyone with a television set 
whether or not he has contracted for the services. The school district should de
termine factually whether or not adequate consideration is offered by WNDT to 
support this use of public funds. Wile-ntz v. Hmdrickson, 133 N.J. Eq. 447 (Ch. 1943), 
aff'd, 135 N.J. Eq. 244 (E. & A. 1944). 

In this opinion we are not concerned with the wisdom of adopting a televised· 
course of study since this is essentially a matter for the discretion of the school board 
and the State Department of Education and is not a legal question. Nor have we 
considered when or how moneys to pay for the services will be allocated by the local 
board o£ education. From the data available to us it would appear that, besides the 
per capita cost outlined in the form contract submitted by WNDT (SOc per pupil, 
grades K-12), costs for television sets and their maintenance will be considerable 
for many school districts. These and many other considerations must be taken into 
account by the local board of education before entering into a contract with WNDT. 
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lt is to be noted that elements of control by way of supervision or prescription 
are retained by the Commissioner of Education through statutory authority con
tained in Title 18. For example, with the advice and consent of the State Board he 
may prescribe a minimum course of study for the elementary schools and (or high 
schools. N.JS.A. 18:3--17. In the past the Commissioner has exercised this power 
in regard to secondary schools only. However, the Commissioner could re[Juire that 
educational programs which will be carried into classrooms as part of a "course of 
study" be approved by him initially. 

The question answered in this opinion differs from a question dealing with edu
cational television which was raised some time ago. It is our understanding that at 
that time the question was whether various boards of education could participate in 
the organization, operation and maintenance of a noncommercial, nonprof1t educa
tional television station in order to utilize its services. Assembly Bill No. 300 of 1962 
was aimed at c,;pressly pe..mitting school. districts to do this. This Opinion only 
concerns the power of a local school board to utilize under contract the se.rvices of 
an educational television station in the manner previously described. 

HoNORABLE JoHN A. KERvrcK 

Slate Treast<rer 
State House 
Trenton, New Jersey 

Very truly yours, 

ARTl~UR J. SILt-S 

AIIMn~y General 

By: THOMAS F. TANSEY 
Deputy A llorney Ceucral 

DECEMBER 10, 1962 

FORMAL OPINION 1962-No. 3 

DE:.AR MR. KERVlCK: 

You have requested our opinion with respect to the effect of the recent decision 
of the New Jersey Supreme Court in Switz v. Ki,.gsley, 37 N). 566 (1962) upon 
certain e.xisting property tax exemptions, specifically the e,;emptions now accorded 
to veterans, senior citizens, househ<Jid property and parsonages. Vie have concluded 
that the Supreme Court's decision requires that these exemptions be con1puted by 
deducting the amount of the exemptions from the true value of the ta><able property. 
Our reasons follow. 

I. VETE~ANS' EJ<EMl.'"J:lON 

The recent Switz case involved the constitutionality of Chapter Sl, Laws of 1960. 
This statute relates to the taxation of real and personal property for the usc o( local 
government. lt provides, inter alia, that all real property subject to assessment and 
taxation for local use shall be assessed according to "the same standard o( value, 
which shall be the true value," but that the assessment shall be expressed in terms 
of the "taxable value." The "taxable value" is defined as that "percentage" of true 
value which each county board of taxation may establish for the taxing districts 
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within the county (L. 1960, c. 51, § 1; N.J.S.A. 54 :4-2.25). The percentage must 
be a multiple of 10 and may be no lower than 20 or higher than 100 (L. 1960, c. 51, 
§ 2; N.J.S.A. 54 :4-2.26), and the percentage shall be 50 if the county board fails 
to fix a different one (L. 1960, c. 51, § J; N.J.S.A. 54 :4-2.27). The Court held that 
this statute was constitutional in all respects with one exception not here pertinent. 

The argument was made by the plaintiff in that case that Chapter 51 was un
constitutional because it would result in inequality with respect to the vetetans' 
exemption provided by Art. VIII, sec. 1, par. 3 of the 1947 Constitution. This 
constitutional provision exempts veterans "from taxation on real and personal prop
erty to an aggregate assessed valuation not exceeding five hundred dollars ($500.00)." 
The Supreme Court rejected- this argument, staling at pages 57.3 and 574 of 37 N.J.: 

"This is an inaccurate view of the Conslit<ilion and Chapter SJ. The 
Constitutio" provides that the exemption sh~•.ll not be 'altered.' The Legis
lature can neither enhance nor reduce the worth of the exemption. It cannot, 
by the use, let us say, of lOo/o of the standard of value, enlarge the exemption 
to $5,000, nor by the use of 200o/o, cut it to $250. H the Legislature provides 
for taxation on a percentage other than 100% of value, then the first $500 
of value is excluded from the true value of a veteran's property and the 
remainder is subjected to the percentage which the statute prescribes. Thus 
if a veteran's property is worth $10,000, the sum of $500 is first deducted, 
leaving $9,500 to be treate(} in the same way as the properly of a non-veteran. 
Nothing in Clw.pte..- 51 speaks to the contrary. Hence the value of the ex
emption remains constant throughout the State, notwithstanding differences 
in the percentages as among the severo! counties." 

The Supreme Court in the Swit$ decision was concerned with the potential effect 
of Chapter 51 upon the value of veterans' exemptions. Chapter 51 is not operative 
at the present time and will not go into effect until the tax year 1964 (with the 
~ception of Sectio11 13 thereof). L. 1962, c. 20. The decision raises the question, 
however, as to the proper detet·mination of veterans' exemptions under existing law. 

The present law goveruing assessments of real and personal property for purposes 
of laxation states : 

"All property real and personal within the jurisdiction of this State not 
expressly exempted from taxation or expressly excluded from the operation 
of this chapter shall be subject to taxation annually under this chapter at 
its true value ,. * *." R.S. 54 :4-1; L. 19JS, c. 236, § 202, as amended. 

The statute implementing the constitutional provision for veterans' exemptions 
provides: 

"Every person a ctt•zen anc:J. resident of this State now or hereafter 
honorably discharged or released under honorable circumstances from active 
service in time of war in any branch of the Armed Forces of the United 
States and a widow as defined herein, during her widowhood and while a 
resident of this State, shall be entitled, on proper claim being made therefor, 
to exemption from taxation on real and personal property to an assessed 
valuation not exceeding five hundred dollars ($500.00) in the aggregate." 
N.J.S.A. 54 :4-3.12j, L. 1951, c. 184, § 2, as amended. 
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Under present law, true value assessments are the only lawful assessments now 
recognized by the Legislature. Switz v. MiMI~ town Twp., 2J N.J. 580 ( 1957); 
Ridgefield Park v. Bergm Co. Bd. of Taxatio>~. Jl N.J. 420 (1960), appeal dismissed, 
365 U.S. 698, 81 S. Ct. 834 (1961). The constitutional and statutory term "assessed 
valuation" used in connection with the veterans' exemption should, therefore, be 
construed with reference to the long-standing statutory provision that property be 
assessed at true value. Cf. Key Agwcy v. Con.linmtal Cas. Co., Jl N.J. 98 (1959); 
West Shore R.R. Co. v. SraJe Bd. of Taxes, 92 N.J.L. JJ2 (Sup. Ct. 1918), aff'd, 
92 N.].L. 648 (E. & A. 19!9); Dr1ke Pow~r Co. v. Hillsborough Twp., 20 N.J. Misc. 
240 (State Bd. of Tax App. 1942), Y~verscd a" other grounds, 129 N.J.L. 449 (Sup. 
Ct. 1943). So construed, there is no conflict between the "true value" of a veteran's 
property and its "aggregate assessed value," as provided by the constitutional and 
statutory provisions for veterans' exemptions. 

Jt is clear, therefore, and the Supreme Court has so iodic~ted·, that the statutory 
provision that veterans be accorded a partial exemption from taxation on real and 
personal property to an "assessed valuation" not exceeding $500 means that the $500 
exemption must be referable to the true value of taxable property. Accordingly, we 
advise you that under present law, since there is no legal basis for the assessment 
of real and personal property exceDt at its true value, the $500 veterans' ex~mption 
must be computed as a deduction from the lawful assessed valuation of the property, 
its true value. 

II. SENlOl\ CITIZENS' ExEMP'I'loN 

Provision for an exemption for senior citizens was made by an amendment to 
the Constitution adopted in the general election held in November 1960. The amend
ment added paragraph 4 to sec. I of Art. VIII of the 1947 Constitution. lt provides: 

"The Legislature may, from time to time, enact laws granting exemption 
from taxation on the real property of any citizen and resident of this State 
of the age of 65 or more years residing in a dwelling house owned by him 
which is a constituent part of such real property but no such exemption shall 
be in excess of $800.00 in the assessed valuation of such property and such 
exemption shall be restricted to owners having an income not in excess of 
$5,000.00 per year. Any such exemption when so granted by law shall be 
granted so that it will not be in addition to any other exemrtion to which 
the said citizen and resident may be entitled." 

The Legislature implemented this constitutional amendment by enacting L. !961, 
c. 9. In pertinent part this statute provides: 

"Every person, a citizen and resident of this State of the age of 65 or 
more years, having an income not in excess of $5,000.00 per year and residing 
in a dwelling house owned by him which i$ a constituent part of his real 
property, shall be entitled, on proper claim being made therefor, to exc!'nption 
from taxation on such real property to an assessed valuation not exceeding 
$800.00 in the aggregate, but no such exemption shall be in addition to ~ny 
other exemption to which said person may be entitled." L. 1961, c. 9, § 2. 

The precise question is whether or not the Supreme Court's determination in the 
Switz case, as it affects the proper computation of veterans' exemptions under present 
Jaw, also applies to the determination o[ the senior citizens' exemption 
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There is no material difference in the essential constitutional and statutory 
language providing for the veterans' and the senior citizens' exemptions. The re
spective constitutional and statutory provisions utilize the term "assessed valuation." 
Both statutes and constitutional provisions deal with the same subject matter. They 
establish similar exemptions. Both exemptions are personal, are partial rather than 
total, and are predicated upon constitutional imprimatur. Moreover, both exemptions 
were intended to be applied consistently. Paragraph 4 of sec. I of Art. VII of the 
Constitution provides specifically that: 

"Any such exemption [for senior citizens] when so granted by law shall 
be granted so that it will not be in addition to any other exemption to which 
the said citizen and resident may be entitled." 

It was determined in a previous opinion of the Attorney General, Formal Opinion 
1961-No. 12, that these exemptions were interrelated. 

Since the statutes deal with the same subject matter and are interrelated, they 
should be construed in pari materia. Cit3• of Clifton v. Passaic Cou.nty Board of 
Tazation, 28 N.J. 411 (1958); Nordell v. Mat~lua Twp., 45 N.J. Super. 253 (Ch. 
Div. 1957); Stale v. Brown, 22 N.J. 405 (1956). The respective constitutional pro
visions should likewise be so construed since the rules for statutory interpretation 
are applicable in construing constitutional materials. Lloyd v. Vermeule11, 22 N.J. 
200 (1956); State v. Murzdo, 116 N.].L. 219, 222 (E. & A. 1936); In re Hudson 
County, 106 N.J.L. 62 (E. & A. 1928); DeCrescenzi v. Veritas, Political Cl,.b, 24 
N.J. Misc. 246 (Cir. Ct. 1946). 

These considerations strongly dictate that the identical words "assessed valuation" 
used in each statute and constitutional provision should be given a consistent inter
pretation. The term "assessed valuation" as used in L. 1961, c. 9 and Art. VIII, 
sec. 1, par. 4 of the Constitution providing for the senior citizens' exemption should, 
therefore, be deemed to mean lawful assessed valuation or· true valuation, which is 
the meaning ascribed to it with respect to the veterans' exemption. 

It may be noted parenthetically that at the time the senior citizens' exemption 
was propounded most taxing districts did not in fact assess property at true value. 
Such assessment practices, however, were in disregard of the categorical statutory 
directive that properly be assessed only at true value (Switz v. Middletown Twp., 
supra) and cannot serve to dislodge or alter the meaning of "assessed value" as 
established by the Legislature in plain and unambiguous terms. Cf. W einncht v. 
Ed. of Chosen Freeholders of Count)> of Bergen, 3 N.J. 330, 335 (1949); Loveladies 
Property, etc. v. Bamegat City, etc., Co., 60 N.J. Super. 491, 504 (App. Div. 1960), 
pet. for cert. denied, 33 N.J. 118 (1960). 

Moreover, while it appears that the drafters of this constitutional amendment 
thought that "assessed valuations" could mean assessments at less than true value, 
(Senate Committee on Revision and Amendment of Laws, Public Hearings on Senate 
Concurrent Resolutions Nos. 4, 12 nnd 13 (1960)) their intention should not govern 
or influence the proper interpretation of the senior citizens' exemption. It must be 
assumed that the people of the State of New Jersey, in adopting the constitutional 
amendment providing for senior citizens' exemptions, intended that this amendment 
have the same general interpretation and application as the veterans' exemption since 
the two are correlated. The intention of the people in adopting this constitutional 
amendment, not the intention of the framers of the amendment, is paramount and 

~-·. 
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dispositive of the proper interpretation to be accorded its provisions. Cf. Gangemi 
v. Berry, 25 N.J. 1, 16 (1957); State v. Lanza, 27 N.J. 516, 527 (1958); cf. Kervick 
v. Bontempo, 29 N.J. 469 (1959). 

It may also be observed that the veterans' exemption must be computed by 
deducting $500 from the true value of property. A construction of the senior citizens' 
exemption which would permit a deduction of $800 from an assessed valuation other 
than true value would produce inequitable and disparate results. Such a construction 
is not dictated by the Constitution or the statute and should be avoided. City of 
Clifton v. Passaic County Board of Taza.tion, wpra; Elizabeth Federal Savings & 
Loan Ass'n v. Howell, 24 N.J. 488, 508 (1957); Schierstead v. Brigantine, 29 N.J. 
220 (1959); Giordano v. City Commission of the City of Newaril, 2 N.J. 585, 594 
(1949). 

By way of conclusion, we express the opinion that the Supreme Court's decision 
in Switz compels a consistent treatment of both the senior citizens' exemption and 
the veterans' exemption. We advise you, therefore, that the senior citizens' exemption 
must be computed in the same manner as the veterans' exemption, namely, by de
ducting the amount of the exemption from the lawful assessed value of property, 
which is true value. 

III. HouSEHOLD GooDs ExEMPTION 

The exemption of household goods is provided in R.S. 54 :4-3.16, N .J.S.A., as 
follows: 

"Household furniture and effects to a value not exceeding one hundred 
dollars ($100.00) in amount, when located and used in the residence of the 
owner thereof, shall be exempt from laxation under this chapter."! 

There is no constitutional provision for the exemption of household goods. 

The exemption for household goods was first provided by statute in 1918 by 
L. 1918, c. 236, § 203; R.S. 54:4-3.16, N.J.S.A. At that time, the Constitution of 
New Jersey provided for the assessment of real properly "according to true value" 
and the statute providing for the assessment of real property provided that property 
be assessed at true value. L. 1918, c. 236, § 202; R.S. 54:4-1. Applying basic canons 
of statutory construction, R.S. 54 :4-3.16 and R.S. 54 :4-1 should be interpreted in 
pari materia. City of Clifton v. Passaic County Board of Ta.-.:Mion, supra.: Nordell 
v. Mantua Twp., supra; State v. Brown, SltPra. So construed, it is reasonable to 

1 L. 1960, c. 51, § 13 (N.J.S.A. 54:4-9.2) provides for the taxation of household goods and 
personalty according to fair value, expressed as the same percentage of fair value which is 
established as the percentage level for taxation of real property within the county. Such household 
personalty, however, may be made completely exempt· from taxation upon the adoption hy the 
governing body of the particular municipality of an ordinance providing for such exemption. 
Section 37 of Chapter 51 (N.].S.A. 54:4-2.33) providect for the specific repoal of R. S. 5·1:4-3.16, 
N.J.S.A., for the year 1962 and thereafter and Section 38 of Chapter 51 (N.J.S.A. 54 :4-2.34) 
provided generally that Chapter 51 shall apply to taxes due and payable in the ye::J.r l 962 and 
thereafter. The operative effect of Chapter 51, however, was postponed to the year 1964, with the 
exception of Section 13 (N .] .S.A. 54 :4-9.2) relating to taxation of household personalty ( L. 1962, 
c. 20). Chapter 20 of L. 1962 also postponed until 1964 the repealer of R. S. 54:4-3.16, N.J.S.A., 
as provided in Section 38 of Chapter 51. Consequently, although Section 13 of Chapter 51 (N.].S.A. 
54 :4-9.2) is now operative with respect to the taxation of household personalty, it is still subject 
to the partial exemption provided by R.S. 54:4-3.16, N.].S.A. The purpose for permitting Section 13 
to be operative was to enable those municipalities (in excess of 500) which have already adopted 
ordinances providing for the total exemption of household personalty under Section 13 (N .] .S.A. 
54 :4-9.2) to continue these exemptions. Since, however, the operative l'flect of the remaining 
provisions of Chapter 51 has been postponed until 1964, no enforceable county-wide assessment 
ratios or percentages can be established- legally by county boards of taxation pursnant to Section 3 
?f Chapter 51 (N.J.S.A .. 54:2-2.27). Therefore, at the present time, hou~ehold personalty which 
IS not exemnt must contmue to he assessed for purposes of taxation "at true value" under R.S. 
54:4-1, N.].S.A. 
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conclude that the Legislature intended that the household goods exemption be com
puted by deducting the $100 exemption from the lawful assessed value of property, 
namely, true value. 

Alter the enactment of the 1918 tax revisions, the Legislature passed several 
amendments to the exemption provisions of the 1918 Act (L. 1918, c. 236, § 203). 
None of the subsequent amendments were intended to modify or change the original 
pmvision for the household goods exemption. Cf. Ga~ifi"c v. Mo,.moulh Pork Jockey 
Club, 29 N.J. 47, 58 (1959); Stat~ v. DeGen11aro, 147 Conn. 296. 160 A. 2d 480, 484 
(Sup. Ct. of Err. 1960), cert. demed, 364 U.S. 873, 81 S. Ct. 116 (1960). 

The enactment of Chapter 51, Laws of 1960 would not alter the conclusion that 
the household exemption must be computed by deducting the statutory amount from 
the true value of the property. The meaning of "value" as used in R.S. 54:4-3.16 
became fixed at the time of its enactment in 1918. YaftOW v. Sevcu Oaks Park, Inc., 
11 N.J. 341, 348 (1953); Crater v. Count.v of Somerset, 123 N.).L 407, 413 (E. & 
A. 1939). At that time this term unquestionably meant "true value." The Legisla
ture did not intend to alter the household exemrtion unless and until the provisions 
of section 13 of Chapter 51 ( N .] .S.A. 54 :4-9.2) become operative, at which time 
R.S. 54 :4-3.16 will be repealed in toto. Presently, however, household goods, not 
totally exempt from taxation under section 13, must be assessed at true value under 
L. 1918, c. 236, § 202; R.S. 54 :4-1.2 

We advise you, therefore, that in computing the exemption for household goods, 
the $100 exemption should be deducted from the true value of the household property. 

IV. P ARSONAGJO: ExEMPTION 

The exemption from property taxation of parsonages is provided by statute 
rather than by constitution. N.J:S.A. 54:4-3.6 provides: 

"The following property shall be exempt from taxation under this chap
ter: " * * the building actually occupied as a parsonage by the officiating 
clergymen of any religious corporation of this State, to an amount not ex
ceeding $5,000.00." 

This exemption was recently amended by L. 1962, c. 154, which increased the exe>np
tion "to an amount not exceeding $25,000.00." 

Unlike the other statutory exemptions provided for by N .) .S.A. 54 :4-3.6, as 
amended, the parsonage exemption is not a total exemption but rather only a partial 
one. The question is suggested by the Stvitz decision, therefore, as to the proper 
method for computing this exemption, and specifically whether it should be computed 
by deducting $25,000 from the true value of property or from its assessed value. 

At the outset it must be observed that the parsonage exemption does not contain 
the words "value," "assessed value," "true value," or the like. It merely provides 
that a parsonage shall be exempt "to an amount" not exceeding $25,000. It is obvious, 
however, that the Legislature did not intend that such an exemption be taken as a 
flat deduction from the final tax bill since it is unlikely in the extreme that property 
taxes on parsonage property would equal or surpass $25,000. It is also unlikely that 
the Legislature could have intended that the $25.000 be deducted irom assessed value 
since many taxing districts assess at very tow percentages of true value. 

2 Se.: footnote \. 

., 
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The statutory exemption for parsonages is one of long standing. Jt first appeared 
in 1863 when the Legislature provided for a rarsonage e.xemption not to exceed 
$5,000 in value. L. 1863, c. 278, § 2. Shortly thereafter, in 1866, the parsonage ex
emption was repealed L. 1866, c. 437, § 32. It was re-established, however, in 1893 in 
the same amount J..,. 1893, c. 122, § 1. By this tim~. the New Jersey Constitution of 
1844 had been amended to provide that property shall be assess~.d "according to its 
true value." ln 1903, the Legislawre provided explicitly that all property shall be 
subject to annual taxation ''at its true v~lue." L. 1903, c. 208, § 2. The 1903 Act also 
continued without any significant change the exemption for parsonages to an amount 
not exceeding $5,000. L. 1903, c. 208, § 3(4). 

It is reasonable to infer therefrom that the Legislature did intend that the par
sonage exemption provisions be referable to and be applied consistently with the 
prevailing statutory provisions for the assessment of property for taxation and that 
the amount of the parsonage exemption should, therefore, be taken as a deduction 
from the l3wful a>sess<:u value of property, namely, its true value. 

This l~gislative approach was continued and incorporated without substantive 
change in the general tax revisions of 1918. L. 1918, c. 236, §§ 202, 203(4). Paren
thetically, it might be noted that the revision of 1918 also provided for the veterans' 
exemption "to a valuation not exceeding in the aggregate five hundred dollars" 

. (L. 1918, c. 236, section 203; R.S. 54:4-3.128 as well as the household and par~onage 
exemptions. Suh~equcnt legislative amendments o£ section 203 of chapter 236 of the 
Llws of l918 did not alier or change the essential provisions for these exemptions. 
The exemptions for veterans, parsonages and household goods were obviously con
sidered by the Legislature to be fundamentally similar (although predicated upon 
different policy considerations). Each exemption is a partial exemption from property 
taxo.tion rather than a total exemption, and consequently, each exemption must be 
computed as a deductio11 from the valuation of the underlying taxable property. It 
is not reasonable to infer that the Legislature intended that these exemptions be 
computed or applied in a disparate or non-uniform manner. It is clear, therefore, 
that the Legislatufe did intend that each of these exemptions, including the parsonage 
exemptio11, be computed consistently and uniformly with reference to the lawful assessed 
value of property as dete.rmined under L. 1918, c. 236, § 202; R.S. 54 :4-l, namely, 
true value. 

The most recent amendment increasing the parsonage exemption to $25,000 (L. 
1962, c. 154) was enacted subsequent to the passage of Chapter $1 of the Laws of 
1960. 1n increasing the parsonage exemption in 1962 it does not appear tha.t the 
Legislat\<re intended to change the method of computing this exemption. The par
sonage exempuon was merely increased by the 1962 Law, predicated upon the prior 
statutory provision io L. 1918, c. 236, § 202. Significantly, however, in enacting L. 
1962, c. 87, authorizing a partial exemption for blast or fallout shelters, the Legis
lature provided that this exemption "shal{ not exceed $1,000.00 of the assessed value 
o( such a property based at 100% o( true value." In enacting this new exemption, 

3l'Ue v~lc.ran.s' exemption war. origin~lly slalutor)·. 11 wu& ~nact(:d in 191S despite the 
import>nt deci,ion of TiPfcll v. M<Cnuk, Cell!''"''• 70 N.J.L. t tO (Su~. Ct. 1903). nff'd, 7t N.J.L. 
3J8 (E: & A. I904),,w_lJ•tb. held 1ha1 e:<empl•ons frorn.f)r<lperty (axatiOI\ thal are- nol based upon 
s:~ny Ur:'lquc du•factc:rlsttc of the prop~nt Jlsc:lf are vo1d. 'fh~ fr:1mcrs o{ tht. 1947 Co11stilution 
rccos;m::n:d tb<:. tufirmtty ol {be. .statulory J)trson31 cx~mptions and thus drl(led ·" specific con~itulional 
provis\o~ {Or' ~\(~&Ins' ex~mpt10tJS ,(V<ll. 1 <;:onsritutiotull Convcn_lio~ o( 1947, PP·. 74S~7SS). (n the 
scntu~ •rnplemenltll£:' the v.e(~r2ns tx~mptton _ undt.r tl'te. ConstttuL•on 1..he Lei!•Slnt••re r~ccgnized 
tb~t •·pcr.sonal" ex~mplioflS could not l>c. predicatt.:d v~n legislation 'alone. .rt).S.A. 54 :4-3.12i 
HlSIOr•cal N<:>t<e. ' 
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the Legislature has taken cognizance of the Supreme Court decision in Switz v. 

Kingsley, supro. 
You are advised, therefore, that the pro{ler mode or method for computing the 

parson~ge exemption l)rovided by N .] .S .A . 54 :4-3.6, as amended, is by deducting \he 
amount of the exemption from the true va.lue of the taxable property . 

ln concluding, it is not inappropriate to observe that to use varying, non-uniform 

standards for computing the present partial exemptions based upon the failure of 
assessors to assess tax~ble property uniformly at true value may raise serious ques
tions under the Federal as well as our State Constitution. which que s tions we do not 
consider r.e<:ess.ary to resol"e in view of our present analysis. Suffice to !><ly, the 
effect of the Supreme Court's decision in the Swil.? case is to compel consistency and 
uniformity in the treatment of the present partinl exemplions from property laxation 
and that the exemptions for veterans, senior citizens, hous~hold goods and parsonas:es 
must each be computed with reference to the true 'lalue ol the uncterlying taxable 

property. 

HoNORABL<: JoHN A. Ken\'KK 

Stale Treas"rer 
State House 
Trenton, New J crsey 

Very truly }"Ours , 

AnrnuR ] . Sr~~s 
A lto•ncy Cweral 

By: Av,, B. HA:'IOLtn 
De{m!y Atlor>~cy Ge11M"al 

MMCH 12. 1963 

FORMAL OPINION 1963-No. l 

DEAR MR. !<ERVICJC : 

You have requested our opinion whether the issuing officials, being the Governor, 
yourself, the State Treasurer, and the Comptroller of rhe Treasury, may lawfully 
provide for and cause the issu:~-nce and delivery of $32,000,000 State Recreation and 
Conservation Land Acquisition Bonds (Series B) undc ,· the "New Jersey Green 
Acres Bond Act of 1961." Chapter 46 of the Laws of 1961, in view of the fact that 
there exists litigation which apparently questions the constitutionality of a companion 
statute. the "New Jersey Green Acres Land Acquisition Act ol )961," Chapler ~5 
oi the Laws of !961, N .}.S.A. 13 :8A-I, tl seq . Your inquiry is prompted by the fact 
that the State h<l.s on February 19. 1963 acce{lted a bid for the purchase of the fore
going bonds pursuant to a public Notice of Bond S~le . The Notice of Bond Sale, 
pursuant to which bids were submitted , prov ided that IJefore the successful bidder 
would be required to accept and pay for the bonds. he would be furnished satisfactory 
certilicHes to the effect th~t "there ;s no t;tigation pending or (to the knowledge of 
the signer or signers thereof) threatened affect ing the validity or payment ol the 

Bonds." 
The litigation to which you have referred i ~ entitled Stat~ ol Nn~ Jerse y, etc. v. 

Nt1.11 Jersey Zinc Co ., et at. (Superior Court. Law Division, Docket No. L-23109-61) . 
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This litigation was instituted by the State of New Jersey, acting by and through 
H . Mat Adams, Commissioner of the· Department ol Conservation and Economic 
Development, to condemn oroperty situate in the County of Sussex lor purposes of 
acquiring this land under the "New Jersey Green Acres Land .'\cquisition Act of 
1961." (L. 196!, c. 45). The defendants in the action include the County of S\lssex, 
the property ownH, a s well as a party who held an option to purchase the property 
at the time the condemnation proceedings were instituted . 

With respect to the option holder, an order was entered by the Superior Court 
L1w Division that he h~d no interest in the propcny sufficient to gi•1e him standin~ 
on the condemnation proceeding. This party has instituted an appeal. ln this appea( 
the optoon holder raoses the question a s to his standing to be made a proper and 
necessary party in the c.ondrmnation proceeding. In the briel fikd by this appellant, 
he also made the statement that if he were a party, he wo•Jid have adval!ced the 
argument that N.J .S .A. 13 :8A-I et seq ., known as the Green Acces Act, is unconsti
tutional for delegating legislative and administrative <iiscretion witloou\ setting up 
~dequate standards. Upon motion broug'nt by the State of New Jersey. the Aprellatc 
Dov•s•on on March II. 1963 ordered that the foregoing contention be dele1ed from 
the pending appeal without prejudice and in lhe event of a reversal, the right In that 
defense be reserved . 

With respect to the other ddenuants in the condemnation procefding, no appeal 
has at the present lime been t.aken from 1 he i11dgment of the Superior Court, Law 
Division which was entered on Fcbruuy 18, 1963. lt is to be noted, howe"cr, that 
tome for appeal has not yet expired . The ddendant, County of Sussex, in its Answe 1• 

filed in the proceedings before the Superior Court, Law Division raised the defense 
that the "New Jersey Green Acres Land Acquisition Act of 1961," L. 1961, c. 45, 
N.J.S.A .. 13 :SA-l el .r<q. was unconstitutional. The Superior Court, Law Division, 
on thos ossue, ruled adversely to tbe defendant County of Sussex and held that this 
statute was constitutional. The County o( Sussex has taken official action by an 
appropr.ate resolutoon adopted by its Board of Chosen Freeholders that in tile event 
an appeal will be taken from the determination of tile Superior Court Law Division 
it will as.~ert on such appeal that Chapter 45 of the Laws o£ 1961 is ~nconstitutional 
but does not and shall not contend in said appeal that Cloapter 46 of tile Laws o£ 
1961 is unconstitutional or invalid. Thus, this litigation does not present an attack 
or threat of attack on the "New Jer sey Green Acres Bond Act of 1961," Chapter 46 
of the Laws o[ 1961. 

After having given due consideration to the various legal and factual aspects of 
the litigation heretofore described. we have re.1chcd the opinion that this present 
lot•gat•on cannot affect \he validity or payment of the bonds issuerl pur.<uant to 
Chapter 46, the "New Jersey Green Acres Boo1d Act of 1961," L. 1961, c. 46. 

At the threshold of this analysis , it is imperative lo 110\e the c.Jiflerences between 
Chapters 45 and 46 o( the Laws of 1961 . Chapter 46, the "New Jersey Gre~11 Acres 
Bond Act," is the statute which ~uthorizes the creation of ~ debt of the State of 
New Jersey by the issuance of bon~s of the State in the aggregate amount of 
$60,000,000.00. Chapter 46 was <~dopte~ by the people of the State of Ne" Jersey 
in a r eferendum on the General Election held in November 1961. The act contains 
legislative recitals ol bet that there exists an increasing need lor lands for public 
recreatoon and for the conservation of natural resources; that the State noust act 
now to acquire, and to assist local governments to acquire, substantial quantities of 
such lands as are now available; and that appropriations for such purposes in the 
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sum of $60,000,000.00 are needed now to make such acquisition possible. The statute 
further states that "Bonds of the State of New Jersey in the sum of $60,000,000.00 
are hereby authorized to provide money to meet the cost of public acquisition of lands 
for recreation and conservation purposes." (L. 1961, c. 46, "§ 3). The Green Acres 
Bond Act further provides that the bonds "shall be issued from time to time as money 
is required for the purpose aforesaid, as the issuing officials herein named shall de
termine" and that the issuing officials "are hereby authorized to carry out the pro
visions of this act relating to the issuance of said bonds, and shall determine all 
matters in connection therewith subject to provisions hereof." (L. 1961, c. 46, §§ 6 
and 7). Chapter 46 contains additional provisions with respect to the details of the 
bonds, including title, maturities, execution, issuance, etc. The statute also leaves 
to the determination of the issuing officials the matter of denominations of bonds, 
form thereof and whether bonds shall be coupon or registered as to both principal 
and interest. (L. 1961, c. 46, §§ 9-12). The power, thus granted, to issue bonds is 
in no way limited or made contingent upon any separate act of the Legislature. 

In contrast to Chapter 46, Chapter 45, the "Green Acres Acquisition Land Act," 
is a statute designed to establish administrative. authority, 11nder legislative standards, 
to implement the Green Acres program and to appropriate for its purposes the moneys 
obtained from the separately authorized bond issue. The purpose and effect of Chapter 
45 are to appropriate and expend the proceeds of the bonds to be issued and sold 
under Chapter 46. Chapter 45 specifically recites that such moneys "will be made 
available by the sale of bonds authorized by the New Jersey Green Acres Bond. Act 
of 1961 * * *" (L. 1961, c. 45; §2(f)). It further provides that the CommiSSIOner 
of Conservation and Economic Development "shall use the sum appropriated by this 
act from the proceeds of the sale of bonds under the New Jersey Green Acres Bond 
Act of 1961, and such other sums as may be appropriated from time to time for like 
purposes, to acquire lands for recreation and conservation purpos~s and to make 
grants to assist local units to acquire lands {or such purposes, subJeCt to the con
ditions and limitations prescribed by this act" (L. 1961, c. 45, § 4). It is further pro
vided that "the money in the State Recreation and Conservation Land Acquisition 
Fund created by the New Jersey Green Acres Bond Act of 1961 is hereby appropri
ated to the Department of Conservation and Economic Development for use in exe
cuting the provisions of this act* • *" (L. 1961, c. 45, § 17). 

It thus clearly emerges that Chapter 46 of the Laws of 1961 is a statute which 
authorizes the State of New Jersey to create a debt of the S1ate by the issuance of 
State bonds. Chapter 45 of the Laws of 1961, on the other hand, is a statute which 
merely appropriates and provides for the specific expenditnrcs of the sums of money 
made available by the sale of such bonds. They are clearly independent enactments. 
Cf. In re Application of McGlynn, 58 N.J. Super. 1, 21-24 (App. Div. 1959). It is 
settled law that bonds issued by a state for a lawful purpose will be considered valid 
if such bonds have been issued pursuant to all constitutional and statutory require
ments. 81 C.J.S. States, § 179 et seq. It cannot be questioned that the issuance of 
state bonds for the purpose of raising moneys for the acquisition of lands for public 
recreational and conservation uses is a lawful purpose and an appropriate exercise 
of governmental power. Cf. Fishblalt v. Atlantic City, 78 N.J.L. 134 (Sup. Ct. 1909), 
aff'd, 80 N.J.L. 269 (E. & A. 1910); Bew v. Ventnor City, 81 N.J.L. 207 (Sup. Ct. 

1911). 
The requirements imposed by the Constitution for the creation of a State debt 

or liability are that it must be authorized by a law for a single object, that such law 
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shall provide the ways and means, exclusive of loans to pay the interest of such debt 
or liability as it falls due, and also to pay and discharge the principal thereof within 
thirty-five years from the time it is contracted and that "No such law shall take 
effect until it shall have been submitted to the people at a general election and ap
proved by a majority of the legal qualified voters of the State voting thereon." 
N.J. Const. 1947, Art. VIII, Sec. 2, par. 3. It is not questioned that Chapter 46 
complies with these constitutional requirements and has been adopted pursuant theretQ. 
Additional statutory prerequisites for the issuance of the Green Acres Bonds are 
recited in the text of Chapter 46 of the Laws of 1961 (L. 1961, c. 46, § 12) and the 
issuing officials have complied with these requirements. 

Chapter 46, as has been noted, does not impose as a requirement for the valid 
issuance of Green Acres Bonds, the prior or simultaneous adoption by the Legisla
ture of a valid appropriations act. It is provided under Chapter 46 that "lhe proceeds 
from the sale of bonds shall be paid to the State Treasurer and be held by him in a 
separate fund, and be deposited in such depositories as may be selected by him to the 
~redit of the fun.d, which shall be known as the 'State Recreation and Conserva
tion Land Acquisition Fund'" (L. 1961, c.' 46, § 14). Most significantly, Chapter 46 
provides: 

"The moneys in the said State Recreation and Conservation Land 
Acquisition Fund are hereby specifically dedicated to meeting the cost of 
public acquisition of lands for recreation and conservation purposes and >hall 
not be expended except in accordance with appropriations from said fund 
made by law. 

"At any time prior to the issuance and sale of bonds under this act, the 
State -:r:reasurer is hereby authorized to transfer from any available m<oney 
in the treasury of the State to the credit of the State Recreation and Con
servation Land Acquisition Fund such sum as may be deemed necessary 
for the purposes of this act by the State House Commission, which said 
sum so transferred shall be returned to the treasury of this State by the 
treasurer thereof from the proceeds of the sale of the first i5sue of bonds. 

"Pending their application to the purposes provided in this act, moneys 
in the State Recreation and Conservation Land Acquisition f.'und may be 
invested and reinvested as other trust funds in the custody of the State 
Treasurer in the manner provided by law * • *." L. 1961, c. 46, §IS. 

We are aware of the Attorney General's Formal Opinion 1952-No. 15. This 
opinion held that L. 1951, c. 340, which authorized the creation of a debt of the State 
of New Jersey by the issuance of State bonds in the sum of $15,000,000 for State 
Teachers' College buildings and other purposes did not contemplate the issuance 
of bonds prior to an actual legislative appropriation. The statute therein considered 
by the Attorney General did, in our opinion, evince an intent on the part of the 
Legislature that the bonds could not be issued without a prior legislative appropria
tion. The Legislature has already expressed its intent by its enactment of Chapter 
45, to effectuate the Green Acres program and has empowered State officials to take 
measures within their discretion to fulfill this program. The issuing officials have 
acted within the discretion granted and provided for in the Green Acres Bond Act. 
Although there is an attack upon Chapter 45, L. 196!, it has already been upheld 
as constitutional and, in our opinion, an attack upon this statute does not constitute 
an attack upon Chapter 46, L. 1961. There was and is no legal impediment to the 
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course of action the issuing officials have taken. Thus we conclude that Formal 
Opinion 1952-No. 15 is not here applicable. 

In view of the foregoing, we have reached the conclusion that the pending liti
gation which questions the constitutionality of Chapter 45 of the Laws of 1961 will 
not affect the validity or payment of the bonds authorized pursuant lo Chapter 46 
of the Laws of 1961. We advise you, therefore, that the issuing officials may law
fully provide for and cause the issuance and delivery of the bonds in question. 

DR. F. w. RAUBINGER 
Commissioner of Education 
225 West State Street 
Trenton 25, New J er;ey 

Very truly yours, 

ARTHUR J. SILLS 
Attorney General 

By: ALAN B. HANDLER 
Deputy Attorney General 

JUNE 26, 1963 

FORMAL OPINION 1963-No. 2 

DEAR DR. RAUBINGER: 

You have asked our opnuon as to whether the Supreme Court's decision in 
School District of Abington Township v. Schempp and M~trray v. Curlett, Nos. 142 
and 119 (Supreme Court June 17, 1963) affects the New Jersey statutes relating to 
the reading of five verses of the Old Testament and the recitation of the Lord's 
Prayer at the opening of each school day ( R.S. 18 :14-77 and 78). 

The United States Supreme Court in the above decision held unconstitutional 
a Pennsylvania statute and a Rule adopted by the Board of School Commissioners 
of Baltimore City, Maryland, pursuant to Maryland law, which required readings 
from the Holy Bible in the public schools. The Pennsylvania law stated as follows: 

"At least ten verses from the Holy Bible shall be read, without comment, 
at the opening of each public school on each school day. Any child shall be 
excused from such Bible reading, or attending such Bible reading, upon the 
written request of his parent or guardian." 

The Baltimore Rule was similar. 

"Each school, either collectively or in classes, shall be opened by the reading, 
without comment, of a chapter in the Holy Bible and/or the use of the Lord's 
Prayer. The Douay version may be used by those pupils who prefer it. ... 
Any child shall be excused from participating in the opening exercises upon 
written request of his parent or guardian." 

It was the decision of the Supreme Court that these statutes violated the First 
and Fourteenth Amendments of the United States Constitution. The issue is whether 
the holding and rationale of this decision applies to the following New Jersey statutes. 
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R.S. 18:14-77: 

"At least five verses taken from that portion of the Holy Bible known 
as the Old Testament shall be read, or caused to be read, without comment, 
in each public school classroom, in the presence of the pupils therein assem
bled, by the teacher in charge, at the opening of school upon every school 
day ... " 

R.S. 18:14-78: 

"No religious service or exercise, except the reading of the Bible and 
the repeating of the Lord's Prayer, shall be held in any school receiving- any 
portion of the moneys appropriated for the support of public schools." 
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Although not stated in express terms it has always been the practice in all school 
districts of this State to excuse those children who did not wish to participate in 
these practices. 

It is our opinion that the Abington case renders these statutes unconstitutional 
and prohibits the practices authorized thereunder. 

Although the laws challenged in the Supreme Court were somewhat distinguish
able from the New Jersey statutes in that the New Testament was included in the 
former yet expressly excluded in the latter, we think the decision is broad enough 
to erase this distinction. There· is no question but that the decision prohibits the use 
of the Lord's Prayer as a compulsory religious ceremony in the public schools. The 
thrust of the majority opinion is that the Government must maintain a position of 
neutrality in religious matters. The test which the Court set down by which legis
lation is measured against the Establishment Clause of the First Amendment is 
"that to withstand the strictures of the Establishment Clause there must be a secular 
legislative purpose and a primary effect that neither advances nor inhibits religion." 
That the reading of the Bible and the recitation of the Lord's Prayer fulfills neither 
of these requirements necessarily follows from the proscription of the First Amend
ment as delineated and interpreted by the Supreme Court. The Court's rationale 
does not depend upon the number of verses to be read, the choice of Testament per
mitted, the version of the Bible utilized, or the voluntary character of the ceremony, 
but rather that these ceremonies when presented in the context of a secular program 
of education "are religious exercises, required by the states in violation of the com
mandment of the First Amendment that the Government maintain strict neutrality, 
neither aiding nor opposing religion." 

In 1950 the Supreme Court of New Jersey found that the Old Testament. because 
of its antiquity, its content, and its wide acceptance, was not a sectarian book when 
read without comment. Doremus v. Board of Education of Hawth01·ne, 5 N.J. 435 
(1950), appeal dismissed, 342 U.S. 429 (1952). This precedent is no longer binding. 
Justice Brennan makes this clear in his concur~ing opinion in the Alnngton case: 

"The sectarian character of the Holy Bible has been at the core of the whole 
controversy over religious practices in the public schools throughout its long 
and often bitter history. To vary tl1e version as the Abington and Baltimore 
schools have done may well be less offensive than to read from the King 
James version every day, as once was the practice. Bnt the result even of 
this relatively benign procedure is that majority sects are preferred in ap
pwximate proportion to their representation in the community and in the 
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d b d hile the smaller sects suffer commensurate discrimination. stu ent o y, w · · h 
1 

the e 
So long as the subject matter of the exercise is sectanan m c arac er, s 
consequences cannot be avoided." 

The neutrality mandated by the high Court's interpretation of the .:irst Amendmen~ 
is violated by the required use of the Bible, wh1ch IS unalterably, an mstr~men~ o 
religion" in the public schools. It might al.so. be noted that the. case of. nge v~ 
V · 1 370 us 421 is authority for the pnnc1plc that nonsectanan rehgwus prac 

•Ia e, . . E bl' h Cl e 
tices, as well as sectarian practices, violate the sta IS ment aus . 

It is therefore, our opinion that the provisions of R.S. 18:14-77 and 78 are 
unconstit~tional by virtue of the decision in Abington v. S ch~pp, and that the prac
tice authorized thereunder should no longer be enforced, rcqUJred or contmued under 
the auspices of the State Department of Educat1on. 

HoNoRABLE JoHN A. KeRvtcK 
State Treasurer 
State House 
Trenton, New Jersey 

Sincerely yours, 

ARTHUR ] . SILLS 
Attorney General 

jULY 19, 1963 

FORMAL OPINION 1963-No. 3 

DEAR MR. KrnvtcK: 

You have requested our opinion as to whether the .Consul General of the Gene.ral 
Consulate of Switzerland in Philadelphia, Pennsylvama IS entitled to an exemption 
from or refund of the tax imposed upon the sale of motor fuels pursuant to N.j.S.A. 
54 :39-J et seq. We conclude below that consular personnel are not entitled to the 
claimed exemption or refund. 

This tax is imposed upon "distributors" of motor fuels. N.].S.A. 54:39-27 states: 

h ' . * * * "Every distrib~<tor shall * * • render a report to t e comm•sswner 
stating the number ol gallons of fuel sold or used in this State by him * • *. 
A tax of $0.05 per gallon on each gallon so reported shall be pa1d by each 
distributor, * * *. If any distributor shall fad, neglect or. refuse to file the 
report within the time prescribed by this section, the comm1SS1.oner shall note 
such failure, neglect or refusal upon his records, and shall estimate the. sales, 
distribution and use of said distrib~<tor, assessmg the tax thereon, addtng to 
said tax a penalty of 20% thereof for failure, neglect or refusal to report, and 
such estimate shall be prima facie evidence of the true amount of tax due to 
the commissioner from such distributor • * *." (Emphas1s added) 

A "distributor'' is defined by the statute to mean and include every per.son who im
ports into the State motor fuels for use, distribution, storage or sale m the State. 
N.J.S.A. 54 :39-3. . f 

The Consul General does not claim an exemption by virtue of the statute 1tsel · 
There are certain enumerated exemptions from the motor fuels tax spectfied by the 
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statute. N.].S.A. 54:39-65 and 66. None of the statutory exemptions by its terms 
is applicable to a consular officer. 

Rather, the Consul General of Switzerland as a purchaser or ultimate consumer 
of motor fuels contends that the tax imposed upon a distributor under N.J .S.A. 54:39-1 
et seq. is reflected or included in the price which he pays for gasoline. He claims that 
he is entitled to a refund of this tax by virtue of the "most-favored-nation clause" 
contained in the Treaty of Friendship of 1850 between the United States and Switzer
land. 11 Stat. (1855-1866). The Treaty of Friendship does not provide expressly 
for the exemption of consular officers from taxes. Article VII of the Treaty, the 
"most-favored nation clause," states : 

"The contracting parties give to each other the privilege of having, each, 
in the larger cities and important commercial places of their respective 
States, consuls and vice-consuls of their own appointment, who shall enjoy 
the same privileges and powers in the discharge of their duties, as that of the 
most-favored nation." 

The United States Department of State has construed the "most-favored-nation 
clause" of the Treaty of Friendship between the United States and Switzerland to 
be conditioned upon principles of reciprocity ... It was thus expressed: 

"Prior to the negotiation of the Treaty of Friendship, Commerce and 
Consular Rights between the United States and Germany signed on December 
8, 1923, it was the general practice of this Government to regard the most
favored-nation clause in treaties to which it was a party as conditional [i.e., 
conditioned on reciprocity), regardless of whether the clause related to rights 
of consular officers or commercial matters. Beginning with the negotiation 
of the treaty of 1923 with Germany this Government adopted the unconditional 
form of the most-favored-nation clause as regards commercial matters but 
there was no change of policy with respect to the interpretation of the most
favored-nation clause as applied to the rights of consular officers. 

• .. * 
"Jn the absence of information as to the exact nature of the declaration 

which is said to have been made by the American Agent and as to what 
may have been made the understanding between the negotiators of the two 
Governments regarding the right of consular officers to claim administration 
of the property falling to their absent nationals, the Department could not, 
in view of its long established policy of regarding the most-favored-nation 
clause concerning rights of consular officers as conditional, assume that in 
the negotiation of the treaty with Switzerland of 1850 it was the intention of 
this Government that the most-favored-nation clause in Article VII should 
be regarded as unconditional in its application." Under Secretary Castle to 
Minister Wilson, No. 1398, May 9, 1931, MS. Department of State, file 
711.5421/24, (as quoted in IV Hackworth, Digest of International Law 
(1942), p. 702). 

The General Consul's claim for exemption from the motor fuel tax is predicated 
upon the alleged existence of comparable tax exemptions granted to United States 
consular officers in Switzerland. It is asserted, therefore, that the reciprocal condi
tions of the "most-favored-nation clause" of the Treaty of Friendship between the 
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United States and Switzerland would reQuire the Slate of New Jersey to accord a 

similar exemption to tbc Swiss General Consul. 
It has not been established, however, that American consulate personnel are in 

fact granted exemptions !rom taxes comparablt: to the New Jersey motor fuels tax. 
According to documents furnished to the United Nations orgaoization by the per· 

.manent observer assigned by Switzerland to the United Nations, 

"The [Swiss Federal Government] exempts under reserve of reciprocity • • " 
[consular officers] • • • from ~ * • prepaid federal taxes and recommends 
to cantons to do the same as to all direct taxes • * *. In fact the great 
majority of cantons exempt consulate personnel fron1 direct can~onal taxes." 
Law and Regulations Regarding Diplomatic And Consular Pnv1leges And 
Immunities, U»ited Natim>.> Legislative Series, Vol. VU, United Nations 

(1958). 

Several observations are pertinent. First, the New Jersey motor fuels tax is 
not a "prepaid federal tax." Second, Swiss c:~ntons which are comparable. to our 
states are only recommended to exempt consul«te personnel !rom taxes. ThHd, not 
all c;ntons have complied with this recommendation to exempt consulate personnel. 
Fourth, the recommendation of tax exemption applies only to "direct cantonal taxes." 

It is to be emphasized that the motor fuel tax imposed by N J .S.A. 54 :39-:-1 
~I seq. is not a direct tax upon a consumer. It is an indirect tax. Arn~son V. w. H. 
B~rbn- Co., 210 Minn. 42, 297 N.W. J3S (S. Ct. 1941); State v. Cit~ of El Pas~, 
135 Tex. JS9, 143 S.W. 2d 366 (1940); Tri>~ityfann Co...st. Co v. Grosttan, 291 U.~. 
466, 54 S. Ct. 469 ( 1934). rehearing denied 292 U.S. 604, 54 S. Ct. 712 (!935); 
Monamotor Oil Co. v. Johnson, 292 'U.S. 86, 54 S. Ct. 575 (1935); l» re Wiloil Corp., 

50 F. Supp. 535 (D.C. Pa. 1941). 
As previously stated, N.J.S A 54:39-27 imposes the motor fuels tax upon the 

"distributor" 0 { such motor fuel. While the motor fuels tax thus imposed upon a 
distributor 

0
,ay ultimately be reflected or included in the cost to the consumer and, 

in that sense, be paid indirectly by the consumer, such a tax is not considered lo b': 
a direct tax but rather an "excise'' or "indirect" tax. Compare Pollock v. Fanners 
Loan and Tncsl Co., 157 U.S. 429, IS S. Ct. 673 (1895) and Flint v. Stone T7acy Co., 
220 U.S. 107, 31 S. Ct. 342 (1910) with Patton v. Brady, 184 U.S. 608, 22 S Ct. 493 
(1902), A

7
neson v. W. H. Barber Co., supriJ., and State v. City of El. Paso, supro. 

Any increase in the ultimate cost of gasoline attributable to the tax 1mposed upon 
distributors imposes only an indirect economic burden upon p11rchasers or users of 
motor fuels. Such increased economic burdens are not tantamount to taxes. C! 
James v. Dravo Co,.tracting Co., 302 U.S. 134, 58 S. Ct. 208 (1937); Alabama ~· 
King & Boour, 314 U.S. l, 62 S. Ct. 43 (1941); United States v. City of Detro1t, 
355 U.S. 466, 78 S. Ct. 474 (1958); United States v. Townshop of Muskegon, 355 U.S. 

484, 78 S. Ct. 483 ( 1958). 
The United States Department of State, in interpreting the scope of the "most

favored-nation clause," has indicated that only a motor fuel tax ':"hich is irnpo~ed 
directly upon a consumer or ultimate user could be subject to a claom for exempuon 

under the reciprocal provisions of the "most-favored-nation clause": 

"It is believed that foreign consular officers in the United States generally 
pay the ta..x on gasoline. [n some instances wh(re th~ ta . ..- is asussed upon 
the co>.sumer, it has been held that, where treaty prov1des for the exempt1on 
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of consular officers {rom taxes, they are not obliged to pay the gasoline tax." 
(Emphas1s supplied.) Tbe Assistant Secretary o! State (Carr) to the Consul 
General at Paris (Keena) Oct. 15, 1934, MS. Department of State. file 
702.0651/71' (as QUOted in rv Hackworth, op. cit. p. 792.) 
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In this same vein. the United Stales Department ol St.1te in 1934 determined as 
that Mexican consular offic.ers were not exempt from a federal tax upon gasoline. 
The Federal Act in question was s1milar to N.].S.A. 54:39-27. It provicled: 

"There is hereby imposed on gasoline sold hy the importer thereof or by a 
prouucer of gasoline, a tax of one cent a gallon, except that under regulations 
prescribed by the Commissioner with the approval of the Secretary the tax 
shall not apply in a case of sales to a producer of gasoline." Revenue Act 
of 1932, §6!7(a), 26 U.S.C.A. Internal Revenue Acts 1924 to Date. 

The United States Department of State advised the Mexican Embassy as follows: 

"Article 20 o! the convention concluded at Habana {in 1928, ~ treaties, etc. 
(Trenwith, 1938) 4741] relative to consular agents provides that consular 
agents * • * shall be exempt from all national, state, provincial, or municipal 
taxes levied upon their flerson or property. Jt will be noted that the taxes 
from which consular agents and employees are exempted under the provisions 
of the consular convention are the 'taxes levied upon their person or prop
erty.' The exemption is thus limited in its application to personal taxes and 
property taxes "' * *· 

* lll ¥ 

"Section 617(a) of the Revenue Act of l9J2, as amended, provides for a tax 
on gasoline 'sold by the importer thereof or by a producer of gasoline.' 
Thus the Federal tax on gasoline is not a tax on the person or properly ol 
consular agents and employees but is an excise on the sale ol gasoline. It is 
the opinion of this Department, therefore, that the tax exemption accorded 
(onsular agents and employees under the consular convention with M~xico 
of February 20, 1928, is without application lo the Federal excise ta..'< on 
gasoline." The Chief of the Division of Mexican Affairs (Reed) to the 
Second Secretary of the Mexican Embassy (Vazquez-Treserra) May 8, 1934 
MS. Department of State, file 702.0611/599, (as quoted in IV Hackworth, 
op cit., p. 790.) 

The fact that ambassadors of foreign countries may be entitled to an exemption 
or refund, does not require that similar benefits be accorded to consular personnel. 

The distinction between ambassadors or ministers and consular personnel has 
long been established and recogni7.ed. An ambassador or minister is the highest rank 
of diplomatic agent and is deemed to be the personal representative of his sovereign 
or of the head of his state. (The Chief of the Division of Foreign Service Admin
istration (Hengstler) to Miss Laura W. Steele, May 11, 1932, U.S. Dept. of State 
file 701/198, as quoted in IV Hackworth, op. cit., p. 394). 

A consul, on the other hand, enjoys only the status of a mercantile agent Ham
ilion v. Erie R. Co., 219 N.Y. 343, 114 N.E. 399, Ann. Cas. 1918 A. 928 'c 1918) 
error dismissed, 248 U.S. 369, 395, S. Ct. 95, 63 L. Ed. 307 (!918). An ambassado; 
or minister is absolutely immune from suit even though the suit is based upon a 
personal transaction. Magdalena Steam NavigiJ.tio•• Co. v. Ma.rlin, 2 El. & El. 94 
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(Q.B. 1859). But a consul is not immune from suit except where the action is based 
upon acts which he has committed within the scope of his duties. The AHne, 16 
U.S. 435, 4 L. Ed. 428 ( 1818); The Sao Vinc~nte, 260 U.S. 151, 43 S. Ct. 13, 67 
L. Ed. 179; [,. re lasigi, 79 Fed. 751 (D.C.S.D.N.Y. 1897). A consul may not inter
pose a claim for the violated rights of his sovereign, The Sao Vincen.te, supra, but 
an ambassador may interpose such claim, C ompaHia Espa,ola v. Havemar, 303 U.S. 

68, 58 S. Ct. 432, 82 L. Ed. 667 (1938). 
The appointment of an American citizen as an ambassador accredit~d to the 

United States wiH not be acceptable to the United States, (The Cl1ief of the Division 
of Protocol (Summerlin) to }. E. Korshak, May 20, 1938, MS. Dept. of State, file 
701.0011/278, (as quoted in IV Hackworth, op. cit. p. 453)], but an American citizen 
appointed as a consular representative of a foreign government may receive official 
recognition from the government of the Unitect States. [Chief Clerk and Administra
tive Assistant (MacEachran) to Dr. ]. L. Ar~llanal, Dec. l, !934, MS. Dept. of 
State, file 702.0011/138, (as (}uoted in IV Hackworth, ibid. p. 665) \. 

Om own cour! in Seidel v. Peschkaw, 27 N.J.L. 427, 429 (Sup. Ct. 1859) has 
described the distinction between diplomats and consular personnel as follow>: 

"A consul is a mercantile agent of the sovereignty by which he is ~p
pointed to protect the commercial interests of its citizens or subjects in a 
foreign state. By virtue of his office, he .is clothed only with authority for 
commercial purposes. He is not to be considered as a minister or diplomatic 
agent of his government, intrusted with authority to represent it in negotia
tions with foreign states, or to vindicate its prerogatives. l Kml's Com. 43; 
3 Whealon 445, ln. •·e The Am:ie. 

"He has not the immunities of an ambassador, but in civil and in criminal 
cases is subject to the local laws, in the same manner as other foreign resi
dents owing temporary allegiance to the state to which he is accredited." 

Certainly there can be no basis for asserting that an indirect tax paid by consular 
personnel, which is merely reAected in the price of motor fuel purchased by them, 
constitutes a direct tax upon the sovereign states which they represent. Cf. lames 
v. D-ravo Contracting Co., supra; Alabama v. Ki>~g & Bnour, SH{>ra; United States 
v. City of Detroit, .wpra; Un.itcd States v. Tow.,ship of M1...skeyo,., s11pra. 

vVe advise you, therefor~. that consular personnel attached to the Consulate 
General of Switzerland are not entitled to an ex~mption from or refund of any taxes 
imposed upon the sale of motor fuels under N.J .S.A. 54 :3~1 et ,·eq. 

Very truly yours, 

ARTHUR J. Srus 
A ttonuy Gene-ral 

By: ALAN B. HANDLER 

Deputy Attorney Gmeral 
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Jv~y 29, J96J 
RoBERT A. RoE, Commissioner 
Departmmt of Cons<!'rVatio>~ ami 

Economic Development 
Trenton, New Jersey 

FORMAL OPINION 1963-No. 4 

DEAR CoMMISSIONER RoE: 

We have been asked wbether a municipality has a priority ov~r the npland 
owner of tideland for a grant by virtue of the provisions of R.S. 12 :J-33. It is our 
opinion, based upon former opinions and case law, that the municipality has 'uch 
priority. 

The title to all lands now or formerly Aowed by tidewater within the boundaries 
of the State of New Jersey is vested in the State by virtue of the ~overcignty derived 
from the Crown after the Revolution. Bailey v. Driscoll, 19 N.J. 363 ( 1955); Scln<l/2 
v. Wilson, 44 N.J. Super. 591, 596 (App. Div. 1957), certif. denied, 24 N.J. 546 (1957). 
It had been the rule of the common law or loco! custom that the upland <>w~er h.1d 
the right to gain a fee simple title in submerged lands between the mean high and 
mean low water marks providing he filled in or improved such land in iront of his 
property. Such right was necessarily inchoate until exercised by the upland owner. 
This right was made part of the leg·isl~tion under what was known as the Wharf 
Act of 1851. L 1851, p. 335. Upon repeal of the Wharf Act a procedure was set 
up whereby the owner of the uplands had a right, often referred to as a pre-emptive 
right, to apply for a grant of the lands in iron! of his property. Such right was in 
effect anct has been often referred to by our courts as a revocable licen~e. Bnilcy v. 
Dr~scoll, 19 N.J. 363 (1955). In effect this means that upon making a proper appli
cat<on for the grant and paying the necessary compensation the upland owner had 
the first option before all others to receive the grant. The statute sought to protect 
this right by requiring any third persons interested in obtaining a grant of tideland 
to give six months' notic~ to the owner of the uplands. R.S. 12:3-7. However such 
requirement did not affect the absolute right of the Legislature to <leal wi;h the 
tidelands before any grant had been made. Schults v. Wilson., s11pra, 44 N.J. Super. 
at 597. 

The Legislature added a limitation on the pre-emptive right by permitting public 
bod1es to obtain riparian grants, notwithstanding the fact that they were not the 
abutting owners. This was the background of the present R.S. 12:3-33. The import 
of the statute is to allow a municipality to obtain a riparian grant even as against 
the upland owner. This grant may be given without notice to the upland owner and 
without compensation to him. 

That the municipality does not have to give notice, as other persons and cor
porations are required to do by R.S. 12:3-7, has been determined by the Superior 
Court of New Jersey in Leonard v. State Highway D•Partment, 24 N.J. Super. 376 
(Chan. Div. 1953), aff'd, 29 N.]. Super. 188 (App. Div. 1954). In that case the 
State Highway Department obtain~d a grant as against the upland owner without 
giving six months' notice. Reliance was placed upon R.S. 12:3-33 as authority for 
dispensing with the notice and the court stated, in 24 N.J. Super. at 384: 

"* * * The State Highway Commission there, as here, was not a riparian 
proprietor of the .lands adjacent to those for which an application for a ri-
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parian grant had been made. It had, however, 'laid out or provided' for a 
highway along or extending to the tidelands. No notice of the proposed 
application was given to the riparian owner. 

There seems no logical reason which would ba·r the State from, in effect, 
retaining title in itself to !and under water for some of its needed public 
purposes. The riparian proprietor has a pre-emptive right to such a grant 
as against aoly individual but not as against the S.tate itseli. The right of 
such riparian proprietor is subject to the prior right of the State to use such 
lands for its own purposes. It C<tnnot be forced to convey such lands to an 
individual as may be required by one of its agencks for its own needs." 

This decision was affirmed by the Appellate Division of the Superior Court at 29 
N.J. Super. 188 ( App. Div. 1954) wherein, at page 195, the court said, ,;We agree 
with the conclusion reached by the Chancery Division that the State Highway Com
missioner, as applicant, did not have to notify plaintiffs, as riparian proprietors, of 
his application for a riparian grant." In addition, the court found that the State, or 
its agent, did not come within the definition of person or corporation as referred to 
in R.S. 12 :3-7 and was therefore not covered by that provision. In this regard the 
court points out that R.S . 12 :3-33 had its source in the Laws of 1916, which was a 
considerable time after the enactment of R.S. 12 :3-7. 

The right of pre-emption, sometimes referred to a s a property right, is in truth 
a privilege of purchase or a right subject to divestment by the Legislature. See 
Am~rican Dock & lmprovemml Co. v. Tmst~~s /or Support of Public Schools, 39 N.J . 
Eq. 409, 444 (Ch. 1885). 

It seems clear that to require a municipality to adhere to the notice provisions 
o[ R.S. 12:3-7 would negate the authority of R.S . 12:3-33 and, of course, the Legis
l:&ture will not be presumed to have enacted ineffective legislation. The former opinion 
issued by thi s office in 1953 which did not consider the Leouard case was based upon 
the premise that a street laid out by a municipality was nothing more than an ease
ment upon the land of the riparian owner, that R.S. 12:3-33 limited a riparia n grant 
to a municipality only to that land which was necessary for street purposes and that 
the right to acquire all other lands lying in front of and seaward of the street be
longed to the riparian owner. In formulating this opinion the author relied on R.S. 
12 :3-18 which provides as follows: 

"When lands have been or shall be taken or granted for a right of way and 
such right of way has been or shall be so located on land of a riparian owner 
as to occupy the same along or on the shore line, thereby separating the 
upland of the riparian owner adjoining. that used for the right of way from 
tidewater, such owner of the bod so subject to such right of way shall be 
held to be a riparian owner for the purpose of receiving any grant or lease 
heretofore or hereafter made of the lands of the state under water, or for 
the purpose of receiving any notice ur\der sections 12:3-2 to 12:3-17 of this 
title; provided, that nothing in this section shall affect the rights of the state 
to the lands lying under water." 

Clearly the reference is to the taking or granting of a right of way or easement 
and not to a fee simple absolute title. The statute was passed to clarify the position 
of riparian owners during the era of railroad and canal construction. These quasi
put-lie bodies which were endowed with powers of condemnation were entitled nor-

: • 
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mally to take an easement and not a fee, leaving the owner of the ripa with owner
ship but without possession and use. In discussing this statute, Vice Chancellor 
Van Fleet in New Jersey Zinc a»<l fro11 Co. v. Morris Conal and Bonking Co ., 44 
N.J. Eq . 398 (Chancery 1888), affirmed, o.b., 47 N.J. Eq. 598 (E. & A. 1890), said 
at page 408: 

"* ~ * It puts in the form of positive law, what, prior to its enactment 
existed only as a deduction to be made frorn a local custom or a principl~ 
of local common law. The statute was undoubtedly pas!'ed to clear up doubts, 
which it was thought might exi st, respecting the rights of two different 
classes of persons in the same piece or tract of the public domain. There is 
nothing on its face which indicates :~n intention, on the part of the legisla
ture, to take anything from the riparian owner; on the contrary, its main 
purpose seems to be to make his rights more certain and securt. Nor was 
it designed to establish a new rule of Jaw, lor it never was the law, that the 
acquisition of a mere easement, by one person in the land of another, operated 
to transfer the fee, nor to deprive the owner of the servient land of the right 
of making any use of it which did not interfere with the full and free enjoy
ment of the easement. The principal design of the statute, as I read it, was to 
declare what before was, on general principles of law, entirely certain and 
clear, and that is, that the acquisition by a canal or railroad company of an 
easement, simply for a right of way over the lands of a riparian owner, 
along or on the shore of his lands, should not operate to deprive him of his 
right or equity to preserve and improve the connection of his land with tide
water.'' 

R.S. 12 :3-18 was not intended to affect the riparian ownership of the state which 
remained absolute and superior to any pre-emptive right in the upland owner. The 
manifest implication of R.S. 12 :.3-JJ is to cut off the pre-emptive right whenever a 
municipality makes an application for the grant and receives it. A municipality is 
a political subdivision of the state. Village of Loch Arbwr v. Occa" Twp., 55 N.J. 
Super. 250 (Law Drv. 1959), aff'd, o.b., 31 N.J. 539 (1960). The authorit)' of the 
state to prefer the application of the municipality in these circumstances arises out 
of its absolute ownership and control of the riparian lands and is justified by the fact 
that such lands will be used for broad general public purposes. To the extent that 
Formal Opinion 1953, No. 56 is in conflict with Formal Opinion 1960, No. 18, 
Memorandum Oponoon of July II, 1955 and this Opinion, it is hereby expressly over
ruled . 

Very truly yours, 

ARTHUR ]. SILLS 

A ltorney General 

By: RoBERT B . KRONER 

Dcp11ty Atto·rney General 
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HoNORABLE RAYMOND F. MALE 

Commissioner of Labor a11d Industry 
Trenton, New Jersey 

OPINIONS 

FORMAL OPlN!ON 1963-No. 5 

DEAR CoMMrssroNER MALE: 

SEPTEM:BER 27, 1963 

.. You have requested advke as to the legality of a rule or regulation permittin 
)omder of the Comm!ssioner of L~bor and Industry, as custodian of the 1% Fund,~ 
as a party tn appropnate ~orkmen s compensation proceedings. Such a rule bas been 
adop_ted by t~e Wor~men s Compensation Board, subject to the Attorney General's 
op1n1on as to HS legal1ty. 

As we h~ve_ pre_vi_ous!y advised you informally, in our opinion the adoption of a 
rule for_ permiSSIVe )omder of the I% Fund through its representative, the Commis· 
s1oner, IS authonzed by law. The rule is consonant with the spirit of the 1"" Fu d 
law and the Workmen's C 1· 1 

10 n 
f 

ompens.a 10n aws and has been encouraged by decisions 
o our courts noted below. 

" Payments are m~de. from the 1% Fund to persons who become totally disabled 
a\a result of expenenc1ng a subsequent permanent injury under conditions entitling 

su_c persons to compens~tion therefor, when such persons had previously been per
manently and partially d1sabfed from some other cause * * *." N.].S.A. 34 ·!5-95 
The Fund 1s sometimes referred to as the second-injury fund. Ratsch v H /d. · 
~I N.~. 458, 468 (1960) (dissenting opinion). There, Justice Burling, i~ hi~ d~::;~ 
mg OP1mon, sets forth the h1story of the 1% Fund Jaw and the problems it was designed 
to cure. He Cites the c!ass1ca! example as follows (31 N.J. at 468): 

"A has lost the sight of one eye in an accident. He is therefore rendered 
25~ totally d1sabled. He subsequently secured a job with B fi m D 1 an mdust · ! ·d h 1 r · ue o 

TJa ace• ent e oses his other eye, rendering hirn totally bl' d d 
100% disabled." m ' an 

;he b~rob!em is whether the second employer should pay compensation for the second 
~s.a 1 lty at the rate of 25% for the loss of one eye or for the resulting total disa· 

b~hly .. The solut1on '':a~ found m establishing a fund to share the burden of the t tal! 
d1sabhng subsequent mJury. 0 Y 

Our highest court has expressed the purpose of the 1% Fund Jaw in the f 11 • 
terms If\ Bolosh v. Harper, 3 N.j. 437, 442 ( 1950) : o owing 

"The intent of the statute is to insure the employee full compe s f 
where a compensab_le di~abdi~y succeeds but has no causative connectio~ ~~i~~ 
t~e results of a pnor d1sabtllty, the combination of the two leaving the em. 
ployee permanently and totally d1sabled. The intention is to relieve the em· 
ployer of the undue burden of a prior disability with which 0 't It 
the d'sabTt . . . h' ' r 's resu s, 

~---'- 1 1 Y ansmg m IS employ has no causative connection." 

1 The "i% Fund'~ derlves its name from :;:~ £und · 1 d ' 

Jecnployer~ and insurance companies writ in~ <:ompcnsa~i~cu~u ate 1 thro~cJ. ~lim~~ Is by toelf-insurecl 

N
ersey, based upon 1% of the compensatiQt\ P..'id 

0 
t b r ~jP oyer s . lit ! 1ty lnsurance in New 

.J.S.A. 34;15-94. u Y sue 1 comprmltS 1n th~ preceding- ye«:r. 
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Relieving the second employer from the burden of paying for part of the dis· 
ability that he did not cause is said to provide an incentive to employers for hiring 
handicapped people. Rotsch v. Holdenwm, supra, 31 N.J. at 469. 

The proposed joinder rule is as follows: 

"In any workmen's compensation case where it appears that the One 
Per Cent Fund may be answerable for a portion of the compensation payable 
to the petitioner by virtue of his alleged or indicated permanent total dis~
bility, either party may make application for an order to join the Commis
sioner of Labor and Industry as a party to the proceeding as custodian of 
the One Per Cent Fund. Such application shall be by ten days' written notice 
served upon the adverse party and the Attorney General. Said notice shall 
recite the facts and be accompanied by copies of the medical reports upon 
which the application is based. In an appropriate case, the judge of com
pensation 01· referee may, on his own motion, join the Commissioner as a 
party to the proceeding. 

"If the motion is granted, an application for One Per Cent Fund benefits 
shall be filed in accordance with the provisions of R.S. 34: 15-95.!, and the 
hearing official shall proceed to hear tl1e compensation and the One Per Cent 
Fund cases as a consolidated matter. Tbe hearing official shall make a de
termination as to the compensation petition and render an advisory report 
as to the eligibility for One Per Cent Fund benefits. Prior to the commence
ment of payments from the One Per Cent Fund and thereafter, the petitioner 
shall submit himself to such further examinations and interviews as may be 
required to establish his continued total disability." 

A. 

N.J.S.A. 34 :15-M authorizes the Commissioner, Director and Deputy Directors 
of Workmen's CompensatiOn, now known as }t~dges of Compensabon ()I.].S.A. 
34: lA-12) to make "such rules and regulations for the conduct of the ( C0111pensation) 
hearing not inconsistent with the _provisions of this chapter as may, in his judgment, 
be necessary." The Commissioner, Director and Judges of Compensation m~et as a 
group called the Vlorkmen's Compensation Board and promulgate rules and regula
tions as such. The first question posed is whether the rule of said Board will control 
proceedings involving the I% Fund. 

The 1 ')"c Fund law, originally enacted by Laws of 1923, c. 8!, has been said to 
be "not p11rt of the Workmen's Compensation Act." Wnlker v. Albright, 119 N.J.L. 
285,288 (Sup. Ct. 1938). And in E/ v. Tooh~y. 125 N.J.L. 150, lSI (Sup. 0. 1940). 
aff'd o.b., 125 N.].L. 510 (E. & A. 1921), although the court said "in the Revision of 
1937 the one per centum statute was incorporated with tl1e Workmen's Coo1pcnsation 
act," the counsel fee portions of the Workmen's Compensation laws we1·e held not 
applicable to claims on the I 'Yo Fund. 

But in Walker v. Albr1ghi, mpra, decided in January of 1938, the court hdd th~t 
although the two laws were separate laws, the Commissioner, as custodian of the 
1% Fund, need not be joined formally as a party to the workmen's compensation 
proceeding, because he is a "'party' e:r officio in every such proceeding." The court 
held that the "award is res adjtui.icala of the fact of total disability when it was 
made .. * *" and was binding upon the Commissioner because of his status as a so
called e:r officio party to the proceeding. 119 N.J.L. at 286-288. Because of subse-
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quent developments we need not consider now the validity of these determinations. 
In May 1938, (allowing the dec1sion in Walker v. Albrighf, the Legisl~ture amended 
the 1% Fund law expressly to require that: "In all proceedings affecting the fund 
under this act., the Commissioner o[ Labor2 shall be a necessary party." L. 1938, c. 
198; N.J.S.A. 34:15-95.1. See also In re Glen"o;~, 18 N.J. Misc. 196, 198 (C. P. 1940); 
Wexler v. Lo-mbrecht Food•, infra, aod Raisch v. Holderma?:, 31 N.J. 458, 461 (1960), 
where the court left open the question whether a finding made against petitioner in 
his workmen's compensation proceeding forecloses R contrary assertion against the 

Fund on principles of res judicala or collateral estoppel. 
The court in Walker recognized the close relationship between workmen's com

pensation proceedings and proceeding< for benefits [ron\ the l o/o Fund. The same 
view was taken in Vocssler v. Palm FctcJ,ule-r & Co., !20 N.).L. 553, 556 (Sup. Ct. 
1938), aff'd oiJ., !22 N.J.L. 434 (E. & A. 1939), where the court held that the pro
c~dure in Workmen's Compensation cases is applicable to proceedings against the 

Fund. 
At the outset, therefore, we conclude that the Workmen's Compensation Board 

may validly exercise its rule-making power so as to bind the Commissioner, as cus
todian of the 1 o/o Fuod, whether or not the lo/o Fund law is a part of the Workmen's 
Compensation laws. The Bo~rd h~s the rule-making power to bind th~ workmen's 
compensat1on proceeding, and the Con>missioner actin~ alone also has the power to 
make "rules and regulations, not inGonsistent with law as he shall deem necessary 
to enforce the provisions of this title." R.S. 34 ·1-20. That power was confirmed in 
1948 in the reorganization laws iollowing the adoption ol the !947 Constitution of 

New Jersey . .N-J.S.A. 34 :!A-3 (e).3 
It is noted that the Comm1ssioner has concurred in the ~romu\gation of the rule 

in question. Since the Board's (Ule is binding on parties to the workmen's compen
sation heariug and the Commissioner, by his concurrence in the rule, has agreed to 
be bound thereby as custodian of the l o/o Fund, it is nor strictly necessary to ctetermine 
whether a regulation adopted by the Workmen's Compensation Board, as a depart
mental unit, may bind the Commissioner without his consent. We conclude, there
fore, that the rule will validly cont1·ol proceedings in the Workmen's Compensation 
Division to which e1nployees and employers are parties and in which the l o/o Fund 

may be required to participate. 
B. 

The questions remaining are whether an application may be made for benefits 
from the Fund before the adjudication o( a claim by petitioner against his employer 
and whether the Fund n1ay be compelled by order of a Workmen's Compensation 
Judge to join in the original workmen's compensation proceeding. Administrative 
Directive No. 9, promulgated on July 29, 1958 and rescinded on October 20. 1962, 

provided as follows : 
4: Now k.nQwn 33 tbc Cororui,sloocr of L.abor a.nd Indus-try {o!lo,ving the. rtoq;;a.ni'l.ation o( tbe 

.Exe-cutive Bniln<:b of State CoveromC"nt undt( L. 1948, c. 446, N.J.S.A. J4:1A-2. ~The: Commissioner bas brand authority to admini!ter tbe work o( tho department, to orga.n\ze 
the work lll sucll divi.9ions, boreaus ond "otb~r ort;4niu.tiona1 units" as \;e. may find ne<:essary for 
the efficient operahoO of b\8 depanmcn.t, roay adopt ru\c:s 1

' for the efficient conduct o( the work aod 
g-eneral ad«linlstration of the dt.p~nmcn(," may <:.O-Ordina.te \he acti'liti.es o( the dep::J.rtm.ent and the. 
:\eveul O•vi3ions and otbcr a~.encics tbcrei11 s6 as "to e\'in'rinatc. overl3ppiag and duplicat\n.g Cunc· 
liQns," may \nte-grat~; within the dc.pulme:nt, "so bras praetic.ab}t:, oll staff scrvi~s of the deDanroent 
Jnd o( tbe several d\vis,ons 3nd other agrncies tht:re:in') and may '

1

delegacc to subordinale officers 
or employees in tbe depart men< such of his powers os be may de<m de3i<>ble ' ' '." N.) .S.A. 
H:lA-J (a), (d) (f), (i), (i). and N.).S.A. 34,IA-I. See al>o: EJlo S<a>l<inrd Oil Co. v. 
Holdern><>n, 75 r(j. Super. •SS (App. Div. 1962), alf'd J9 N.J. lSS (196l), •ppeal filed, 32 U.S.L. 

We<k 3070 (U.S. Aug. 2, l96J) (No. 3Z6). 
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_"Applications for benefits for the Second Injury Fund shall not be 
earher than 6 months prior to the date when the final payment of co filed 
~•on IS ~ayable by the employer for the subsequent permanent in'ur mpe~sa-
~:~i~~b~::~~~~~~ ':~t~:l':~ ~~::~~l~:y.~'artial permanent disabilities, is J as:~r:~•cah~ 
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This rule led the court to sa · w 1 L 496 (App. Oiv. 1960 . "A r y Ill ex _er v. am!Jrechl Foods, 64 N.J. Super. 489. 
the compcnsat

1
on p}o~eedin~ ~~:~~~~g ~ga,nst 

1
thc fund IS thos contemplated to follow 

ltler & Co. mpra) ,, S > k' ( lle cmp oyer (citing Voesslcr v. Palm Fetch
said, howev;r: . . 1 ea >ng or the Appellate Division Judge Kilkenny there 

"lt would seem essential that in a case such as this whe e the argwnenl 

~:t~~e:~e~n~~c~h: ~~~cu::di~i;e~~~~n~~ t~~e ~espondent wa's for r a ruling calcu-
General should be brought . h und by the workman, the Attorney 

substance, whether or not i~H~o:me ~~se at !the outset. ll is clcM that, in 

f d 
. • 1e emp oyer was attempt inn- to I· 

oon a11on lor liability ol the Fund f f . . ., "Y a or part o petitiOner's total disabilil)'." 

Difficulties arising because of the sc ~rati 11 •• 
cecdings from the proceedings fo b fi ~· 0 

oFf the ongmal compensal ion pro-
cases. At times the experl.ellC» rh'Senbc ts ;·om th~ und have been noted in numeroU$ 

·· · • " een 1rustral1ng 1 1 · 
courts, particularly when a variety of lc al . o c annants, a_ttorneys and the 
RatJ<h v. Holdenna" morn ·n ol . g ac~lOn may be Involved In one cnse. See 

' ,. ' I v vmg a petitioner who as t' II d' I. 

one accident and unrelated cond·t' ( w par 
1
a Y 1savled from 1 <ons, rom a second accident 0 1 · 1 h . 

an award of 120% of total permallCnt disabilit and n _w uc \ e recetved 
5% of the total The c y, ' 011 a later pet1t 1on, an additional 

· our\ commented that "th d fi 
suggested the possibility :hat the second award w~s r_ecor as rst presented to us 
ment disguised as a trial.'' The court further m fact the product o[ a settle
ment, it was "niade will\ the understa d. ~lotcd that •( lt was m reality a settle-

. · n II)(( 1"at the One Per Ce t F d 
VoS1led with the burden and th. s d · h n un would be 1 esp1te t e palpable fraud up tl F ·' 
an understanding between employee a d 1 . on le unu tllal such . n emp oyer would pla1nly accomplish." 

An employee who IS totally dis;tbled is posed w'th h 
against his employer without knowing h w 1 r' '. e problem of first proceeding 
the Fund if his employer is absolved t le may are In the later proceeding against 
bility is found and an award is fix d rom pal rt o( the obbgatiOI\. OHen total disa-

h 
. ' e , or sett ement made under th . k . 

t at the cla1mant is elig1ble lor benefits " d h F ' e nusta •·.n bel1ef "n er t c und In re GleJ /> . 
a compensation proceeding against an employer to ~'hich the 1 ;,a~ su/a. tnvolved 

party. That proceeding resulted in a settlement a . o un was not " 

testimony, in which the petitioner "was found to b~e~is:bll':;"l~~ and the t~k~ng of 

cent ol permanent total being chargeable to the em I per cent, 6% per 
acc1dent." 18 N J M' Poyer due to the compensable 
to the aggravati~~ of ISC. at ~98. It appears that petitioner's total disability was due 

o{ connection between a t~~:v:~~es~t ~~;~~i~~~d•::~dn. t:etitibona had conceded the lack 

th
. h. . . e su sequent acc1dent eel· · 
IS put '"' wlthul the scope of !he F d f h ' ,, •evmg 

the contrary fact was found to be t un . orht eFbalance of the total disability. Later, 
· rue 1n I e und was held not r bl Tl 

sa1d petitioner's remedy i( any Ia . f h . •a e. 1e court . ' ' Y Hl urt er proceedmgs against his employer. 

Problems a me because the Fund law (N.).S.A. 34 ·!5-95 
pressly provlcles that benefits are not available: . (a). (b), (c)) ex-
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"(a) If the disability resulting from the injury ca~sed by his last com
pensable accident in itself and irrespective of .any prev1ous cond1t10n or dis
ability coolstitutes total and permanent dosab1ltty w1thn1 the meamng of this 

Title. 
"(b) If permanent total disability results from the aggravation. activa

tion or acceleration, by the last compensable injury, of a pre-ex1stmg non

compensable disease or condition. 
" (c) If the disease or condition existing prior to the last compensable 

accident is nat aggravated or accelerated but is in itself progrc~sive and by 
reason of such progression subsequent to the last compensable acc1dent renders 
him totally disabled within the meaning ol this Title." 

These prov1sions have led to considerable litigation alld misinterpretation See: 
Mayli v Mole, 59 N.J. Super. 478 (Cty Ct. 1960). aff'd 79 N.J Super 554 (Ap~. 
Div. 1963). and Mayli v. Siager Mfg. Co., 76 N.J. Super. 379 (Cty. Ct. 1962), ;,..ff d 

79 N.J. Super. 556 (App. Div. 1963). 
Procedurally the provision to be considered is N .] .S.A. 34:15--95.1. This se~tion 

provides: "Applications for benefits under this act ~hall be made by a ver•fied pellMn 
filed in duplicate within two years after the date at the last payment of compensation 
by the employer or the insurance carrier "' • *." This sect1on further prov1des that 
the application should be made to tl1e Commissioner, who shall refer ll .to a Judge 
of Compe.nsa1ion, "lo hear testimony and for an advisory report as to find1ngs; * .:f * 
The decision, however, as to whether the petitioner shall or shall not be adm1tted 
to the benefits shall be rendered by the said Commissioner of Labor. • • "' In all 
proceedings affecting the fund under this act the Commissioner of Labor shall be 

necessary party." 
Under N.J,S.A. 34:15-95.1 application for Fund benefits must be made within 

two years from the date of last payment by the employer or carrier. The court m 
We~ler, .s1<Pra, in reference to N.}.S.A. 34:15-95.1, said (64 N.J. Super. at 495): 

"\Ve observe a procedural difficulty in making any binding determination 
as to the applicability of the instant situation to the provisions of the One 
Per Cent Fund law. This case is not a proceeding again.st the Fund and the 
Fund is not represented herein by counsel c.harged with presenting e':'idence 
or argument against this responsibility. * * "' Thus, the employee's nght to 
apply for the benefits of the One Per Cent Fund law within tha~ extended 
period makes it unnecessary to determine his right thereto when h1s compen-

sation case is heard." 

The statute does not prohibit filing an application before the entry of judgment 
in the workmen's compensation hearing between the employee and employer. As 
noted above the Administrative Directive No. 9 had provided that apphcallons for 
benefits fro~ the 1% Fund could not be filed earlier than six months before the date 
of final payment of compensation by the employer for the employer's share of com
pensation for the subsequent permanent injury. See Wexl~r case su.pra, 64 N.J. Super. 
at 496. The proposed rule merely advances the date of the application if, on mot1on, 
a Judge of Compensation orders joinder of the 1 'fo Fund in the compensation pro-

ceeding. 
We conclude that the statutory prov1s1on requiring the ~pplicatian to be mad.e 

within two years from the date of last payment of compensat1on precludes an apph-
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cation from being made after that period but does not preclude the making of an 
application at any time before the expiration of the two-year period. We do not 
lind any legislative intent to insist upon complete separation of the two proceedings, 
notwithstanding that separation of the proceedings had been the practice. See W e:tler 
case supra, 64 N.J. Super. at 495, 496. When the Appellate Division in We:rler said 
that the "proceeding against the Fund is thus con·tcmplated to follow the compensa
tion proceeding against the employer," the court was referring to the practice and 
to the requirement oi Administrative Directive No 9. The court did not hold that 
the statute required the proceedings to be maintained separately. Cf. Voessler, mpra, 
where the Commissioner came in on the appeal with consent of the parties. The 
Appellate Division in Wexler, s1t(rra, did not pass upon the question as to whether 
joinder of the proceedings was permitted or prohibited by statute. The court did 
recognize that it was "essential that in a case such as this, where the argument 
addressed to the deputy director by the respondent was for a ruling calculated to 
induce a proceeding agamst the Fund by the workman, the Attorney General should 
be brought into the case at the outset." 

ln Esso Standard Oil Co. v. Holderman, s"pra., the court held that the express 
statutory provision requiring self-insured employers to file certain accident reports after 
the expiration of the seven days "waiting period" did not preclude a regulation by 
the Commissioner of Labor and Industry requiring the filing of similar reports be
fore the expiration of the seven day period. The court held that the specific statutory 
provision did not pre-empt the field to the exclusion of the Commissioner's exercise 
of jurisdiction through rules and regulations, especially whe11 the regulations deal 
with procedural matters. 75 N.J. Super. 470-71. Our view here is that in providing 
that the application for benefits from the Fund be made "within two year~ after the 
date of the last payment of compensation by the employer or the insurance carrier,'' 
the Legislature's intent was primarily to provide a statute of limitations, that is. 
a date beyond which the application could not be made. We find no expression of 
legislative intent to preclude an application or adjudication concurrently with the 
compensation hearing prior to the expiration of the two year period. Other case' 

· upholding administrative ageucy regulations notwithstanding the alleged i11consistcncy 
between the regulations and legislative enactments specifically dealing with the same 
subject matter are: Crenewicz v. Ligham, 34 N.J. Super. I {App. Div. 1955) and 
Daughters of Nfiriam Home for Aged and Infirm, Congregntio;. Ados Israel v. Legal
ized Games, clc., 42 N.J. Super. 405 (App. Div. 1956). See also I<e11nedy v. City of 
Ne·wark, 29 N.J. 178 (1959). where the court held that a statutory provision requiring 
residence in a city at the time of initial appointment as a condition for appointment 
to a civd service position did not preclude the adoption of an ordinance by the city 
requiring continued residence thereafter as a condition for continued employment. 

It is the duty of the Commissioner to conserve the Fund. El v. Toahey, Jr., .r-u(rra, 
125 N.J.L. at 152. It is also the Commissioner's duty to see to it that workers receive 
fult and prompt compensation benefits to which they are entitled. "Under the social 
philosophy underlying Workmen's Compensation leg1slation in this state the Division 
is not a mere quasi-judicial tribunal confined to the duty of deciding forn1ally litigated 
claims. It is properly expected to take the initiative where necessary to assure the 
prompt and fuH provision for injured workers of all statutory benefits to which they 
are entitled in a given case." Esso Standard Oil Co. v. Holderman. Npra, 75 N.J. 

Super. at 467. 
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The proposed regulation enables the Commissioner to fulfill all of his obliga
tions, to the Fund, to the employer and to the applicant. An early application for 
benefits from the 1 '}'0 Fund through joinder of the Commissioner as a party to the 
workmen's compensation proceeding, where it appears that the Fund may be answer
able for a portion of the compensation payable because of the indicated total disability, 
meets the needs of all parties. All interests that may be affected by the judgment will 
be represented. The problem of causal relationship will be clarified. The Fund will 
have the opportunity to present its own evidence as well as an opportunity to cross
examine other witnesses. The opportunity for mistaken judgments, as represented 
by the Glennon and Raisch cases, may be avoided. Tl1e applicant otherwise eligible 
for 1% Fund benefits will not risk losing his rights through ignorance, error or 
forgetfulness in failing to file lor the benefits within the two year statutory period 
following the last payment by the employer or carrier. 

It is noted that the proposed rule requires the later establishment of continued 
total disability as a condition for commencement of Fund benefit payments. Except 
for this condition we feel that the determination of the Judge of Compensation in 
the hearing to which the Fund has been joined as a party will be binding on the 
Fund, notwithstanding the provision in N.J.S.A. 34 :15-95.1 that only an advisory 
opinion is rendered by the Judge of Compensation and that the final decision rests 
with the Commissioner. In Voessler, supra, decided shortly after this section of the 
statute was enacted, the court held that the Commissioner's duty to issue payments 
from the Fund follows as a matter of course from the ruling of the Workmen's 
Compensation Division. See: 120 N.J.L. at 557, where the court said: 

."When it is judicially determined that the rights of a claimant are under 
the provisions of the statute it will be, of course, for the commissioner to 
issue the proper warrant and for the treasurer to pay. But the determination 
is primarily by the Workmen's Compensation Bureau subject to appeal and 
other subsequent procedure as under the Workmen's Compensation act." 

See also: El v. Toohey, supra, 125 N.J.L. at 151. 

If circumstances change so that the Fund should no longer be liable for the pay
ment of benefits, the Workmen's Compensation law affords ample opportunity for 
revision of benefits downward. N.].S.A. 34:15-27; Rodriguez v. Michael A. Scal1t
orchio, Inc., 42 N.J. Super. 341, 355 (App. Div. 1956); N.J.S.A. 34:15-95; N.].S.A. 

34 :15-12b. 
Accordingly, you are advised that the proposed rule of permissive joinder of the 

l'un<l in a workmen's compensation proceeding may lawfully be promulgated. 

Very truly yours, 

ARTHUR J. SILLS 
Attorney General 

By: THEODORIC 1. BOTTER 
Acting Attorney General 
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LEo A. CuLLOO, Executive Secretary 
Police Training Commission 
24 Commerce Street 
Newark, New Jersey 

FORMAL OPINION 1963-No. 6 

DEAR MR. CuLLoo: 
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DECEMBER 20, 1963 

You have asked for om op•mon defining the relationship between the period of 
proballonary or temporary appointment of police officers under N .J .S.A. 52: 17B-66 
el ~eq. (refer;ed to herein as the Police Training Act, L. 1961, c. 56) and the pro
batiOnary penod of appomtment under Civil Service law, R.S. 11 :22-6. 

In our opinion the probationary appointment of police ofiicers pursuant to the 
Police Traini.ng Act is separate from and supplementary to the probationary period 
provided for m R.S. 11 :22-6 of the Civil Service Jaw. 

Section 3 of the Police Training Act (N.].S.A. 52:17B-68) is as follows: 

"Any municipality may authorize attendance at an approved school by 
persons holding a probationary or temporary appointment as a police officer, 
and any municipality may require that no person shall hereafter be given 
or accept a permanent appointment as a police officer unless such person 
has successfully completed a police training course at an approved school." 

Section 4 of the Police Training Act (N.J.S.A. 52:17B-69) is as follows: 

. "Notwithstanding the provisions of Revised Statutes 11 :22-6, a proba-
tionary or temporary appointment as a police officer may be made for a total 
period not exce_eding 1 year, for the purpose of enabling a person seeking 
permanent appomtmenl to take a police training course as prescribed in this 
act. No person shall be permitted to take a police training course unless he 
holds such probationary or temporary appointment, and such appointee shall 
be .e~titled to a leave of absence with pay during the period of the police 
trammg course.'' 

. The above provisions indicate that the probationary period intended by the Act 
IS .for. the purp?se of taking courses of training. Other sections of the Act reinforce 
thts v1ew. Sect10n 1 (N.J.S.A. 52 :17B-66) sets forth the legislative declaration that: 

"* * * the present need for improvement [in local and county law en
forcement] can be substantially met by the creation of an educational and 
training program for persons who seek to become permanent law enforcement 
officers wherein such persons will be able, while serving in a temporary or 
probationary capacity prior to permanent appointment, to recei\'e efficient 
training in this profession provided at facilities selected, approved and in
spected by a commission created for such purpose; and that by qualifying 
and becoming proficient in the field of law enforcement such persons shall 
individually and collectively better insure the health, safety and welfare of 
the citizens of this State in their respective communities." 

The probationary period for training is not to exceed one year; it may be less. 
N.J.S.A. 52 :!7B-69. 
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Section 7 of the Police Training Act (N.J.S.A. 52 :l?B-72) is as follows: 

"Except as expressly provided in this act, nothing herein contained shall 
be deemed to limit the powers, rights, duties or responsibilities of municipal 
or county governments, nor to affect provisions of Title 11 of the Revised 
Statutes." 

R.S. 11 :22-6 provides that: 

"Appointments and promotions to positions in the competitive, non
competitive and labor classes of the classified service shall be for a proba
tionary period of three months. If, at the expiration of such period, the 
conduct or capacity of the probationer h~s not been satisfactory, to the ap
pointing authority, the probationer shall be notified in writing that he will 
not receive absolute appointment, otherwise his retention in the service shall 
be equivalent to his final and absolute appointment." 

It is clear that the probationary appointment under the Police Training Act is 
for the purpose of training and educating local police officers; it was not intended 
to preclude or take the place of the probationary period used to evaluate the conduct 
of a police officer on the job before his permanent, Civil Service appointment becomes 
final. 

Section 4 (N.J.S.A. 52 :17B-69) states that "notwithstanding the provisions of 
Revised Statutes 11 :22-6'" a probationary or temporary appointment to take police 
training may be made. Section 7 ( N.J.S.A. 52: I?B-72) provides that the Police 
Training Act is not deemed to affect the provisions of Title 11 of the Revised Statutes, 
the Civil Service law. In other words, the period for such police training does not 
affect the provision in the Civil Service law affording a three month period to 
evaluate work of an employee on the job. R.S. 11 :22-6. The purpose of the latter 
type of probationary period is explained in Cammarata v. Essex Co1mty Park Comm'"·• 
26 N.J. 404, 412 (1958): 

"It is difficult to evaluate the character, industry, personality, and re
sponsibility of an applicant from his perf~rmance on a written examination 
or through cursory personal interviews. Knowledge and intelligence do not 
alone make a good policeman. The crucial test of his fitness is how l1e fares 
on the job from day to day when suddenly confronted by situations demanding 
a breadth of resources and diplomacy. Many intangible qualities must be 
taken into account, and, since the lack of them may not constitute good cause 
for dismissal under a tenure statute, the [appointing authority] is entitled 
to a period of preliminary scrutiny, during which the protection of tenure 
does not apply, in order that it may make pragmatically informed and un
restricted decisions as to an applicant's suitability." 

To like effect is Devine v. Plainfield, 31 N.J. Super. 300 (App. Div. 1954). 
Briggs v. N.J. Dept. of Civil Service, 64 N.J. Super. 351, 355 (App. Div. 1960) says: 

"It appears that appellant has mistaken the function of the probationary 
period. Her argument assumes that it is a period during which she should 
be given further training to qualify her for the position. The probationary 
period, however, does not have this function. Rather, it is part of the testing 
process, given in addition to the examination conducted by the Civil Service 

':-:. 

ATTORNEY GENERAL 257 

Department. During that period the employee must demonstrate that he is 
competent to discharge the duties of the position." 

And see Civil Service Rule 45, paragraph 2: 

"2***Ah · . ·. t t e end of the workmg test or probationary period the 
appomt1~g authonty may. di_scontinue the service of any such appointee if in 
the ~pmw~ of such appomtmg authority the working test indicates th~t the 
app01~tee IS _unable or unwilling to perform the duties of his position satis
fact~nly or ." of such reputation, habits and dependability as not to merit 
contmuance 1n the service. ·~ * *" 

In setting up the probationary period for training, the Police Training Act did 
not. attempt to pree~npt the area of probationary periods to the exclusion oi the pro
batiOnary _work penod prov1ded under Civil Service law. The probationary appoint
ment. penod under the Police Training Act is permissive. N.).S.A .. i2 :17B-69 
provrdes. that a probatwna.ry or temporary appointment may be made "for the purpose 
of enabhng a person seekmg permanent appointment to take a poi1"ce t · · ·b · · " rammg course 
:s p;escn ed_ m th~s. act." But R.S. 11 :22-6 provides that permanent appointment 
o C_vl! Serv1ce pos1llons shall be for a probationary period of three months." (E _ 

phas1s added.) m 

_For _the fo~egoing reasons we are of the opinion that the probation~ry period 
outhned m s~clton 4 of_ the Police Training Act is separate from and supplementary 
to the probatwnary penod provided for in R.S. 11 :22-6 of the Civil Service law. 

HoN. JoHN A. KERVICK 
State Treasurer 
State House 
Trenton, New Jersey 

DEAR MR. KERVICK : 

Very truly yours, 

ARTHUR ]. SILLS 

Attor11cy Grnera/ 

By: LAI<I<Y F. LEFKOII'!TZ 

Law Assista111 

DECEMBER 20, 1963 

FORMAL OPINION 1963-No. 7 

You _have requested our opm1on as to whether corporations operating pursuant 
to and w1thm the framework of the Capehart Act (Housing Amendments of 1955 
act of August 11, 1955, c. 783, sees. 403 el seq. 69 Stat. 651, 42 U.S.C. 1594 et seq)' 
a~~ taxable by the ~tate of New Jersey under the Corporation Business Tax A~t 
( 45~, N.J.S.A. 54 .lOA-1 et seq. The corporatwns to which you have referred 
w~~e mcorpo~ated u~~er the laws of another state for the purpose of constructing 
mlhtary. housmg facJhhes under the Capehart Act. The entire capital stock of said 
corporat1ons has been assigned to and is presently owned by the Federal government. 

_In our opinion said corporations are not subject to the New Jersey Corporation 
Busmess Tax Act, for the reasons stated below. 
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Your question requires an analysis of the Capehart Act. The Capehart Act is 
the popular name for the Housing Amendments of 1955 which provide for the con
struction of housing for military personnel and the military housing mortgage in
surance program. This law supersedes the [Wherry] Military Housing Act of 1949 
(Act of August 8, 1949, c. 403, 63 Stat. 570). Title IV of the Housing Amendments 
of 1955 adds Title VIII (Armed Services Housing Mortgage Insurance) to the 
National Housing Act. Sections 401 and 402 of Title IV are codified in Title 12 
of the U.S. Code (12 U.S.C. 1748 to 1748g and 1720). Sections 403 to 410 of Title 
IV of the Housing Amendments of 1955 deal with the functions of the Defense 
Department in obtaining and operating housing for military personnel and are codified 
in Title 42 of the U.S. Code (42 U.S.C. 1594 to 1594£). 

The purpose of the Capehart Act is to: 

"* * * provide for the construction of urgently needed housing on lands 
owned or leased by the United States and situated on or near a military 
reservation or installation for the purpose of providing suitable living ac
commodations for military personnel of the armed services assigned to duty 
at the military installation at or in the area where the housing is situated. 
* * *." Housing Amendments of 1955, § 403(a), as amended, 69 Stat. 651, 
70 Stat. 1110, 42 U.S.C. 1594(a). 

The actual operation of the Capehart Act is extremely complex. Stated as 
simply as possible, the Capehart Act provides for the construction of housing facilities· 
on government-owned land by private contractors. Housing Amendments of 1955, 
§ 403(a), as amended, 69 Stat. 651, 70 Stat. 1110, 42 U.S.C. 1594(a). The contracts 
are awarded on the basis of competitive bidding which includes cost of construction 
and the builder's profit. Housing Amendments of 1955, § 403(b), as amended, 69 
Stat. 651,70 Stat. 1110,42 U.S.C. 1594(b). The government then leases the land under 
a long-term lease at a nominal rental to the successful bidder. National Housing Act, 
§ 805, as amended Aug. 11, 1955, c. 783, Title IV, § 401, 69 Stat. 651, 12 U.S.C. 1748d. 
The builder thereupon obtains a loan to cover the bid and to finance the construction by 
placing a mortgage on the entire property. National Housing Act, § 803, as amended 
Aug. 11, 1955, c. 783, Title IV, § 401, 69 Stat. 647, 70 Stat. 1109, 12 U.S.C. 1748b(b), 
24 C.F.R. § 803.7, 8, 9; § 803.13; § 803.251. After the completion of the housing 
facilities, the entire project, subject to the mortgage encumbrance, is turned over 
to the Secretary of Defense or his designee who pays directly the principal and interest 
of the long-term mortgage. Housing Amendments of 1955, §§ 403, 405, as amended, 
69 Stat. 651, 652, 70 Stat. 1110, 42 U.S.C. 1594(a), 1594b. If the builder-mortgagor 
is a corporation, its capital stock also is surrendered to the Secretary who thereafter 
is entitled to exercise the rights of a stockholder during the life of the corporation 
and to dissolve the corporation when the mortgage has been paid and satisfied. Ad
ditionally, all corporate directors and officers must submit their resignations to the 
Secretary. Housing Amendments of 1955, § 403(a), (c), as amended, 69 Stat. 651, 
70 Stat. 1110, 42 U.S.C. 1594(a), (c), 24 C.F.R. §803.25. The original principals of 
the corporation thereafter have no direct interest in the project. The Federal Housing 
Commissioner is authorized to insure the mortgages, including the advances on such 
mortgages during construction. National Housing Act, § 803(a) as amended, Aug. 
11, 1955, c. 783, Title IV, 69 Stat. 647, 70 Stat. 1109, 71 Stat. 297, 303, 72 Stat. 73, 
73 Stat. 322, 682, 74 Stat. 185, 186, 75 Stat. 111, 177, 12 U.S.C. 1748b(a). Addition
ally, the Secretary of Defense is authorized to guarantee the payment of the notes 
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and mortgage instruments required by the Commis.sioner. Housing Amendments of 
1955, §403(c), as amended, 69 Stat. 651, 70 Stat. 1110, 42 U.S.C. 1594(c). 

The Corporation Business Tax Act (1945) imposes a tax upon every domestic 
or foreign corporation "for the privilege of having or exercising its coq•orate fran
chise in this State or for the privilege of doing business, employing or owning capital 
or property, or maintaining an office in this State." N.].S.A. 54 :!OA-2. It is a fran
chise tax, not a tax on property. Werner Machine Co. v. Director of Division of 
Tazatio>J, 17 N.J. 121 (1954), affirmod 350 U.S. 492, 76 S. Ct. 534 (1956); cf. House
ho_ld Fmance .Corp. v. Director of Div. of Taxation, 36 N.]. 353 (1962), appeal dis
m.ssed 371 U.S. 13, 83 S. Ct. 41 (1962). 

In the absence of Congressional consent, a federal instrumentality cannot be 
subjected to the plenary taxing power of the states. McC,.l/och v. Maryla11d, 17 U.S. 
(4 Wheat.) 316, 4 L. Ed. 579 (1819). Congress has the power to determine, how
ever, within the limits of the Constitution, the extent to which an instrumentality 
of the_ federal government may be subjected to state taxation. Federal Land Bank of 
W1Ch<ta.v. B.oard of Cor<nl)' Commissioners, 368 U.S. 146, 82 Sup. Ct. 282 (1961). 
The salient Issue, therefore, is whether a corporation organized by private, non
governmental interests for the purpose of constructing military housing facilities 
pursuant to the Capehart Act is a federal instrumentality or agency, after the mili
tary housing project has been completed and the capital stock of the corporation has 
been assigned to the federal government. Assuming that such a Capehart corporation 
is an instrumentality of the federal government, it must then be determined whether 
Congress has sanctioned the imposition upon the corporation of a state or local 
franchise lax. 

In S. S. Silverbla/1, Inc. v. Taz Com'a of State of New York, 5 N.Y. 2d 635, 
159 N.E. 2d 195 (Ct. of App .. 1959), cert. denied, 361 U.S. 912, 80S. Ct. 253 (1959), 
the New York court determmed that such a Capehart corporation is created for a 
commercial purpose for private profit and, therefore, was not an instrumentality of 
the federal government. Accordingly it was held that such a corporation was not 
im'_"'une 'from a state tax upon the privilege of recording the underlying mortgage. 
It IS to be noted, however, that Si/verb/att did not consider the status of such a Cape
hart corporation after the military housing project had been completed and after its 
entire capital stock had been assigned to the federal government. Under the Capehart 
Act, the demised premises and military housing facility improvements upon completion 
are owned, operated and maintained entirely by the federal government. The federal 
government. oper~tes t.he housing as public quarters in the same manner that it op
erates housmg bUJlt With federally appropriated funds. Service personnel are assigned 
by the federal government to the housing quarters, for which no rent is paid, and the 
project is maintained out of federally appropriated maintenance and operations funds. 
Once the capital stock of a mortgage-builder corporation has been transferred to the 
federal government, the corporation continues in existence merely as the nominal 
lessee and mortgagor. Pursuant to the guarantee of payment by the Ser.retary, the 
mortgage debt is amortized with federally-appropriated funds, and the federal gov
ernment itself pays directly the principal and interest under the mortgage. The cor
poration has no income and makes no disbursements and engages in no activities. 
When the federal government has repaid the loan, it terminates the lease and dissolves 
the corporate-mortgagor. 

In .Clallam Cou>1ty, Wash. v. U11ited States, 263 U.S. 341, 44 S. Ct. 121 (1923), 
the Umted States Supreme Court held that a corporation organized under the Jaws 
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of the State of Washington by the Director of Aircraft Production fo: the purchase, 
production, manufacture and sale of aircraft or equipment for. the Umted States and 
its allies for· the prosecution of the war was an mstrumentahty of the federal gov~ 
ernment and its property was immune from a state property tax. The Court stated. 

"The State claims the right to tax on the· ground that taxation of ~he 

agency may be taxation of the means employed by the government and m
valid upon admitted grounds, but that taxation of the property of the agent 
is not taxation of the means. We agree that it 'is not always, or general.ly, 
taxation of the means,' as said by Chief Justice Chase in Thomson v. Unwn 
Pacific R.R. Co., 9 Wall. 579, 591, 19 L. Ed. 792. But it may be, and m our 
opinion clearly is when as here not only the agent was created but all ~he 

agent's property was acquired and used, for the sole purpose of. producmg 
a weapon for the war. This is not like the case of a corporatwn ha~•1ng •.Is own 
purposes as well as those of the United States an:J interested "'profit on. Its own 
account. The incorporation and formal erection of a new . persona~,Ity was 
only for the convenience of the United States to carry out 1ts ends. (Em
phasis supplied.) (263 U.S. at pp. 344, 345; 44 Sup. Ct. at p. 122.) 

In Clifton v. State Board of Tax Appeals, 126 N.).L. 205, 208 (Sup. Ct. 1941), 
it was stated : 

"* * * And when the national government lawfully acts through a cor
poration which it owns and controls, those activities are govern~ent func
tions entitled to whatever tax immunity attaches to those functions when 
carried on by the government itself through its departments." 

After its capital stock has been assigned to the federal ~overnment upon. the 
completion of the military housing project, a Capehart corporation. serves no pn.vate 
or non-governmental end. It functions solely on behal: of the Umted States. SI~ce, 

by the proceeds of the mortgage it has al.ready been ~a1d for the c~st of construction, 
· 1 d' 't builder's profit and since 1t earns no mcome after 1ts stock has been 
me u mg 1 s • ' b 'd b "' t t d 
assigned to the federal government, the corporation cannot e sa~ to .e . m eres e 
in profit for its own account." To the extent that such a corp?ration, ex1stmg merely 
as a nominal Jessee and mortgagor, functions or acts as all, 1t does so only for the 
purposes of the United States under the Capehart Act. It must, therefore, be con
sidered an instrumentality or agency only of the federal government. 

There remains to be determined the question of whether Congress has consen~ed 
to or authorized the imposition of a state franchise tax upon a Capehart cor~orahon 
whose stock has been assigned to the federal government. In many .areas. ~nd 10 many 
instances Congress has consented to or expressly a.uthorized the 1mpos1hon of st~te 
or local taxes upon federal instrumentalities or their property. E.g., Recon:truct•on 
Finance Corp. v. Beaver County, Pa., 328 U.S. 204, 66 S. Ct. 992 (1946); F>rst Nat. 
Bank v. Adams, 258 U.S. 362, 42 S. Ct. 323 ( 1922). As a corollary, Congress may 
provide specifically for the tax exemption of federal, instrumentalities or proper~ .of 
the federal government and its instrumentalities. E.g., Federal Land Ba»k of ~V~eh1ta 
v. Board of Co1mty Commissioners, s~<Pra; Reco>~slrllction Finance Corp . . v. Beaver 
C01mty, Pa., supra. A Congressional consent to state laxation of federal .~~strumen
talities, however, will not .be extended beyond its clear terms and ~ro.vlsions a~d, 

unless the object of state taxation falls. clearly within the area of permiSSible taxatwn 
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specified by Congress, it will be immune therefrom. Rohr Aircraft Corp. v. County 
of San Diego, 362 U.S. 628, 80 S. Ct. 1050 (1960). 

There are limited areas wherein Congress has consented to the taxation of the 
interests of private persons constructing military housing. In Fort Dix Apartment 
Corp. v. Borough of Wrightstown, 225 F. 2d 473, 475-476 (3d Cir. 1955), cert. denied 
351 U.S. 962, 76 S. Ct. 1024 (1956), it was held that the leasehold interest of a 
corporation organized pursuant to the Wherry Military Housing Act was subject to 
a property tax of New Jersey, N.].S.A. 54:4-2.3 et seq. In Offutt Housing Company 
v. County of Sarpy, 351 U.S. 253, 76 S. Ct. 814 (1956), the United States Supreme 
Court, citing Fort Diz Apartment Corp. v. Borough of Wrightstown, supra, likewise 
held that the leasehold interest of a Wherry housing corporation was subject to a 
state property tax. Both decisions recognized that the tax upon the private lessee's 
leasehold interest was not a tax upon the underlying fee owned by the federal gov
ernment. Thus, they illustrate the principle that a state may im[lose a tax upon the 
property interests of private persons dealing in federal property, or with the federal 
government, provided the tax is not directly upon the federal government or its 
property. City of New Brunswick v. United Stales, 276 U.S. 547, 48 S. Ct. 371 
(1928); u,·ted States v. City of Detroit, 355 U.S. 466, 78 S. Ct. 474 (1958). 

The Capehart Act provides that : 

"* * * Nothing contained in the provisions of title VIII of the National 
Housing Act in effect prior to August 11, 1955 [sections 1748-1748h of Title 
12], or any related provision of law, shall be construed to exempt from State 
or local taxes or assessments the interest of a lessee from the Federal Gov
ernment in or with respect to any property covered by a mortgage insured 
under such provisions of title VIII * " ... " (Housing Amendments of 1955, 
§ 408, as amended, 42 U.S.C. 1594 note.) 

It is reasonably clear that by this provision Congress has not precluded state 
taxation of a lessee's interest under the Capehart Act. The New York court in 
S. S. Silverblatt, Inc. v. Tax Com'n of State of New York, supra, pointed out, how
ever, that the foregoing "Savings Provision" pertains solely to the taxation of a 
private interest in property. The New York state tax was not a tax on property 
but upon the privilege of recording a mortgage; it was not therefore based upon the 
"Savings Provision." A fortiori, the "Savings Provision" cannot by implication be 
construed to provide a Congressional consent to a state corporate franchise or privi
lege tax upon a Capehart corporation when it is owned and controlled completely by 
the federal government. Nor are there any other provisons in the Capehart Act or 
any related statute which would authorize the imposition of such a state corporation 
franchise tax. 

In summary, we conclude ( 1) a Capehart corporation, upon the completion of 
the military housing project and the assignment of its capital stock to the federal 
government, is owned and controlled entirely by the federal government and functions 
only for a federal purpose; as such, it is an' instrumentality of the federal government; 
(2) Congress has not in the Capehart Act, or in any related statute, or by implica
tion, authorized or consented to the imposition of a state tax upon the franchise of 
such a corporation. We advise you, therefore, that a Capehart corporation, the 
capital stock of which has been assigned to the federal government, pursuant to the 
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Capehart Act, is not subject to the Corporation Business Tax Act (1945), N.J.S.A. 
54 :lOA-1 et seq. 

HoNORABLE H. MAT ADAMS 

Commissioner, Conservatio11 and 
Economic Development 

Trenton, New Jersey 

Very truly yours, 

ARTHUR J. SILLS 

Attorney General 

By: ALAN B. HANDLER 

Deputy Attorney General 

}ANUAR'l 9, 1963 

MEMORANDUM OPINION-P-I 

DEAR CoMMISSIONER ADAMS: 

You have asked whether a county housing authority can be created under the 
provisions of the Local Housing Authority Law, N,J.S.A. 55 :14A-l et seq., in a 
county where several local housing authorities have already been created under this 
same act. In our opinion the county may establish a county housing authority, but 
the area of its operation is limited to those municipalities who have not already 
created a local authority and who by ordinance consent to join such a county authority. 

N.J.S.A. 55: 14A-4 provides for the creation of housing authorities. With re
spect to county housing authorities the applicable portions of N.}.S.A. 55 :14A-4 are 
as follows: 

"Any governing body may, by resolution in the case of counties, * * •, 
create a body corporate and politic to be known as the 'Housing Authority 
of ' inserting the name of the * * * county 
creating such a,uthority. Such authority shall constitute an agency and in
strumentality of the * * * county creating it. * * * Where there is no housing 
authority in existence in any municipality of a county, the governing body 
of said county may create a housing authority; provided, the Director shall 
certify that there is a need for housing within said county; thereafter, no 
municipality within said county shall create an authority or join in the creation 
of a regional authority without the consent of the governing body of said 
county and without the consent of the county's housing authority." 

The "area of operation" of a county authority is defined by N.J.S.A. 55 :14A-3(e) 
as follows: 

"* * • (3) in the case of a housing authority of a county, shall include 
all of the county except that portion which lies within the territorial limits 
of a municipality or group of municipalities for which a housing authority 
has been created; with respect to any municipality which has not created or 
joined in the creation of an authority, a housing authority of a county shall 
not include such municipality within its area of operation, unless it has first 
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secured the approval of such action by said municipality (such approval to 
be evidenced by an ordinance adopted by the governing body of the munici
pality)." 
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It is obvious from N.J.S.A. 55 :14A-4 that where no municipality has created a 
housing authority or has joined with another municipality in creating a regional 
housin~ author~ty, the governing body of a county may establish a county housing 
authonty, provided the state dir~ctor [the executive officer of the Public Housing 
and Development Authority in the State Department of Conservation and Economic 
Development, N.J.S.A. 55 :l4A-3(n)] certifies that there is a need for housing within 
s~id county. This opinion, however, deals with a different set of facts, namely, the 
~Ituatwn m ~ county where, before the creation of county housing authority, there 
IS first established one or more municipal housing authorities or one or more regional 
authorities composed of two or more municipalities. 

In a county where one or more municipal housing authorities have been created 
or one or more regional housing authorities have been created by two or more 
municipalities [N.J.S.A. 55 :14A-3(e) (2)] a county housing authofity thereafter can 
be established. N.J.S.A. 55 :l4A-3 (e) (3). However, a county housing authority 
esta~lished in a county i~ which there exists a municipal or regional housing au
thonty cannot operate Within the territorial limits of the municipality or group of 
m~ni.cipalities for whi~h a .housing authority has been created and cannot operate 
Withm any other mumcJpahty unless that municipality first approves by ordinance 
its inclusion within the area of operation of the county housing authority. If a 
municipality has been included with its consent within the area of operation of a 
county housing authority, it cannot thereafter create its own authority or join in the 
creation of a regional authority. N.].S.A. 55 :14A-4. 

It is to be noted that the state director must certify the need for housing within 
the ~o.unt~ only i.n the case where there is no housing authority in existence in any 
mumcipahty Withm the county. There is no requirement for approval by the director 
for. the establ~shment of a county housing authority in a county where municipal cir 
regional housmg authorities exist in some but not in all municipalities within that 
county. 

Very truly yours, 

ARTHUR ]. SILLS 

A ltomey General 

By: WILLIAM: BLOHM, ]R. 

Dep11ty Altorney Ge11eral 

Ross BEcK, Secretary 
Monmouth County Board of Taxation 
Freehold, New Jersey 

MEMORANDUM OPINION-P-2 

DEAR MR. BECK: 

MAY 3, 1963 

You have asked our opmwn as to the method of apportioning the tax burden 
between constituent municipalities of a consolidated school district which have elected 
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to operate as a regional school district beginning July 1, 1963. Our conclusion is 
that in the case at hand the apportionment of taxes for the school year beginning 
July l, 1963 should be made on the basis of the average daily enrollment of pupils 
in the municipalities constituting the school district. 

The Township of Upper Freehold and the Borough of Allentown, in Monmouth 
County, now comprise a consolidated school district. N.J.S.A. 18:5-17.1 et seq. In 
December of 1962, by referendum, the voters of this consolidated school district 
determined to adopt the form of a regional school district. N .J .S.A. 18 :8-1 et seq. 
As a result, the constituent municipalities will become a regional school district 
effective July 1, 1963. N .] .S.A. 18 :8-26. 

N.J.S.A. 18:5-17.14 provides that in a consolidated school district taxes are 
apportioned among the constituent municipalities comprising the school district on 
the basis of apportionment valuations as defined in N .] .S.A. 54 :4-49. But the ap
portionment of taxes for a regional school district may be made either upon the 
basis of (a) apportionment valuations or (b) average daily enrollment of pupils from 
the constituent municipalities in the regional school district during the preceding year. 
N.J.S.A. 18:8-26; see also N.J.S.A. 18:8-17. The newly formed Upper Freehold 
Township regional school district chose the latter basis of apportionment. In so 
doing, the tax burden of the Borough of Allentown was increased while that of the 
Township of Upper Freehold was correspondingly decreased. 

On April 3, 1963 the Commissioner of Education certified to the Monmouth 
County Board of Taxation the average daily enrollment of the constituent munici
palities of Upper Freehold regional school district and stated that such statistics 
were to be used as the basis for making the apportionment of local school taxes in 
the tax year of 1963 for the fiscal school year beginning July 1, 1963. The Borough 
of Allentown has questioned this certification on the ground that the now existing 
consolidated school district does not become a regional school district until July 1, 
1963, and contends, therefore, that the county tax board should use apportionment 
valuations as the basis for apportioning school taxes. Although the apportionment 
of taxes is made in April of the tax year (N.].S.A. 54 :4-52) and the taxes are 
raised in the current calendar tax year, in the case at hand the taxes will be raised 
to meet a budget for the fiscal year of the regional school district beginning July 1 
of the tax year. Therefore, in our opinion, the apportionment of taxes should be 
made in accordance with the law applicable to the type of school district for which 
the funds are to be raised and expended. 

School taxes are raised to meet expenditmes during a "school year." A school 
year is that period beginning on July 1 of one year and ending on June 30 of the 
following year. R.S. 18:14-76. In the case at hand, the moneys to be expended for 
the consolidated school district during its fiscal year beginning July I, 1962 and 
ending June 30, 1963 were, in fact, raised on a valuation basis during the tax year 
1962. The consolidated school district, therefore, has available to it sufficient moneys 
to complete the present school year, at the end of which the consolidated school dis
trict will cease to exist. We understand that this conforms to the usual practice, 
namely, that taxes for most school districts in the state are raised in a given calendar 
tax year for the fiscal school year beginning on July 1 of that year and ending on 
June 30 of the following year. This practice appears to be supported by the provi
sions of R.S. 54:4-45 and N.J.S.A. 54:4-75. 

R.S. 54 :4-45 provides that the clerk or other proper officer of a school district 
on or before March 1 in each year must transmit to the county board of taxation a 
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certified statement of the amount of moneys appropriated for school purposes "for 
the school year for which such appropriations are made * * *." (Emphasis added.) 
The moneys appropriated for local school purposes are paid by the municipality to 
the c~stod~a~ of school moneys on this basis: 20% of the annual appropriation must 
be patd wtthm 40 days after the beginning of the school year, and the remainder is 
paid from time to time as requested by the board of education, but prior to the last 
day of the school year. N.J .S.A. 54 :4-74. 

It is noted that R.S. 18:7-79 provides for a different method of raising taxes 
for school purposes applicable to some of school districts which operate under the 
provisions of Chapter 7 of Title 18 of the Revised Statutes, commonly known as 
Chapter 7 school districts. This section permits the raising of taxes in a calendar 
year to cover school budget needs during the same calendar year, that is to say, for 
the last half of the preceding fiscal school year and for the first half of the ensuing 
fiscal school year. However, assuming but not deciding, that the provisions of R.S. 
18:7-79 may be made applicable to a regional school district by virtue of the reference 
to. Chapter 7 in R.S. 18 :8-14, the consolidated school district in question has been 
appropriating moneys on a fiscal school year basis and the appropriation for the 
regional school district has been made for the fiscal year beginning July l, 1963. 

It is evident that although the municipalities still comprise a consolidated school 
district at the time the commissioner of education certifies the average d~ily enroll
ment for purposes of the apportionment, the resultant taxes will be utilized for the 
ens~ing school year, commencing July 1. The taxes raised· will be supporting a 
regwnal school district. Logic dictates that if the taxes are to be expended to support 
a regional school district they should be apportioned according to the regional school 
district law. 

In our opinion, therefore, in this case the taxes to be raised in the 1963 tax year 
for the fiscal school year of the regional school district beginning July 1, 1963 should 
be apportioned on the basis selected by the voters of that district. As noted above 
the apportionment basis selected was that of average daily enrollment of pupils fro~ 
the constituent municipalities in the regional school district. 

HONORABLE ROBERT]. BURKHARDT 

Secretary of State 
State House 
Trenton, New Jersey 

Very truly yours, 

ARTHUR ]. SrLLs 

Attorney General 

By: JosEPH A. HoFFMAN 

Deputy Attorney General 

JuLY 19, 1963 

MEMORANDUM OPINION-P-3 

DEAR SECRETARY BURKHARDT: 

W~ have been asked ·whether voting machines equipped with the printed return 
rnechamsm manufactured by the Automatic Voting Machine Division of the Rockwell 
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Manufacturing Company may lawfully be used in this state. As indicated below, we 
conclude that an examination of the machine by three examiners pursuant to R.S. 
19 :48-2 is required before approval or disapproval o{ the new mach in~ can be given. 

R.S. 19 :48-1 states the substantive standards which must be met by voting 
machines to be used in this state. R.S. 19 :48-2 provides a procedure for determining 
whether the substantive standards are met in a given case. The Secretar)' of State 
must have the voting machines which are proposed for use in New Jersey examined 
by three examiners whom he appoints. One must be an expert in patent law and 
the other two must be mechanical experts. These three experts must tile a written 
re port. The Secretary of State considers this report, makes his own examination of 
the machine, and files a report, allached to which must be the report o£ the three 
expert examiners, stating whether the machine proposed (or use lawfully may be used. 

On October 21, 19JS, the basic voting m~chine manufactured at that time by 
the Automatic Voting Machine Corporation was found lawful for use pursuant to 
L. 1935, c. 302, the predecessor of R.S. 19 :48-2, by then Secretary of State Thomas 
A. Mathis. The statute provides: 

"When the machine has been so approved, any improvement or change that 
does not impair its accuracy, efficiency or capacity, shall not render necessary 
a reexamination or re-approva1 thereof." 

The printed return mechanism of the new machine permits the recording of the 
readings of the counters on the back of the machine both at the opening of the polls 
a nd at the close. The manufacturer contends that the addition o£ the printed return 
mechanism in no way impairs its accuracy, capacity or efficiency. H owever, it must 
be admitted that physically it is an extensive addition to or modification of the original 
machine. An examination should be made to determine whether or not the machine 
as modified permits the custodians of the machines and the district boards of elec· 
tions to perform the duties imposed by R.S. 19:48-6 and R.S . 19 :52-I with respect 
to checking the proper setting of machine counters. 

Since a question is raised as to whether the printed return mechanism has so 
altered the machine as to render it incapable of meeting the substantive requirements 
of our election Jaws, the procedure for examination prescribed by R.S. 19:48-2 should 
be followed. We understand that the manufacturer has stated in a communication 
to you that if you feel reexamination of the machine is required, that the letter from 
its vice president to you dated March 4, 1963 should be considered an application to 
have the machine formally examined. 

We therefore advise you to follow the procedures for examination referred to 
briefly in this opinion and more fully described in R.S. 19 :48-2. Any legal questions 
that may arise in connection with the examination, particularly whethel' the Auto
matic vot ing machines equipped with printed return mechanisms meet the substantive 
standards imposed by R .S. 19 :48-l or other sect ions of the election law, should be 
referred to us for advice. 

Very truly yours, 

ARTHUR J. SILLS 

Attorney Gc11tral 

By; WH.LlAM' L. BOYAN 

Dep11ty Altor,.ey Gene?'ol 
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]ULY 19, 1963 

HoNORAtlLE Roscoe: P. KANDLE, M.D. 
Commis~c11cr, Deportment of Heallh 
State House 
Trenton, New Jersey 

MEMORANDUM OPrNION-P-4 

Dun CoMH1SSlON£R KANDLE: 

You have asked whether the State Department of Health has authority to pronml
gale regulations in order to enforce the provisions of Chapter 52, Laws of J 961 
(N.J.S.A. 24 :6B-I et seq.) , the law dealing with the registration and regulation of 
drug manufacturing and wholes31e drug businesses. This is to confirm informal 
advice prfviously given to you that you have the power to promulgate necessary 
regulations. 

Chapter 52 of the Laws of 1961 (N.J.S.A. 24 :6B-1 et seq.) is an act enti tled : 
"An Act concerning the drug manufacturing and wholesale drug businesses, amending 
Section 24 :3-1 of the Revised Statutes, supplementing subtitle I of T itle 24 of the 
Revised Statutes and making an appropriation therefor." The t itle clearly states that 
Chapter 52 supplements subtitle l of Title 24. R.S. 24 :2-l, which is in subtitle 1 of 
Title 24, states: 

"The State Department (of Health) shat! execute and enforce the pro
visions o! this subtitle and make and publish all necessary rules and regu· 
lations providing for the enforcement and carrying into effect of any provi~ion 

of this subtitle and for the government of its officers and emoloyees.* • *" 

Generally, amendments and supplements to existing statutes "are to be construed 
together with the original act to which they relate as constituting one law ~ * *." 
City of Newark v. Rockford Frtrnit11re Co., 4 N.J. Super. 205, 208, 209 (App. Div. 
1949). As the court there said: 

"Thus, the amendment or supplement becomes a part of the original statute 
as if it had always been contained therein. In the enactment of amendments 
or supplements, the earlier act on the same subject is generally presumed to 
have been within the knowledge and view of the Legislature, which is re
garded as having adopted the new statute in the light thereof and in reference 
thereto." ld. at 209. 

1t is noted that subtitle 1 of Title 24 deals generally with food and drugs, the 
inspection, condemnation and regulation of various foods and drugs and th<! enforce· 
ment of the laws and re~lations relating thereto. The enforcement provisions ar<! 
contained in Chapter 2 of the subtitle, and these provisions relate to the commodities 
and businesses set forth in t h<! various chapters o( the subtitle. Chapter 52 of the 
Laws of 1961 merely adds to the subtitle another class, namely, drug manufacl\tring 
and wholesale drug businesses, lnd imposes certain requirements in conne~tioo with 
the conduct of such businesses. 
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Therefore, it is our op1mon that the regulatory powers given to you by R.S. 
24 :Z-1 apply to all of the provisions of subtitle 1 of Title 24, including Chapter 52 
of the Laws of 1961 which has been made a part of that subtitle. 

Very truly yours, 

ARTHUR J. SILLS 

A llonzey GP~tcrnl 

By: WtLLIAM BLOHM, ]R. 

D~puty Allorney Gener11l 

Ross R. BECK, Secretory 
Monm(n<th County Board of Taxation 
Hall of Records 
Freehold, New Jersey 

MEMORANDUM OPINION-P-5 

DEAR MR. BECK: 

]Ul.Y 19, !963 

The Monmouth County Board o( Taxation has asked our opm1on as to the tax
ability of land acquired by the Small Business Administration, a governmental entity 
created by federal statute. 

In your request for this opinion you have indicated that the Small Business 
Administration acquired title to a particular portion of property on February 29, 1960 
by a "Sheriff's Deed." It is assumed that title was thus acquired by virtue of mort
gage foreclosure proceedings in which the Small Business Administration was the 
foreclosing mortgagee under a mortgage to secure a loan given by it to the particular 
property owner-mortgagor under the Small Business Administration Act, 15 U.S.C.A. 
§ 631, et seq. 

Under the Act creating the Small Business Administration, it is expressly pro
vided that any interest held by "the Administration in property, as security for a 
loan, 5hall be subordinate to any lien on such property for taxes due thereon to the 
stale or any political subdivision thereof, 15 U.S.C.A. § 646. Consequently, there can 
be no question that the subject property was taxable to the owner thereof at the time 
the Small Business Administration held a mortgage security interest on the property. 

We are o( the opinion, however, that the property became tax exempt when the 
fee title wa~ acquired by the Small Business Administration upon the foreclosure of 
its mortgage lien. It is settled law that in the absence of Congressional consent, a 
Federal instrumentality cannot be subjected to the ple11ary taxing power ol the states 
or any of its political StJbdivisions. McCulloch v. Maryland, 17 U.S. (4 Wheat,) 
316 (1819). Nor can the property of any Federal instrumentality be subject to local 
taxation. Cia/lam County, Wash. v. United States, 263 U.S. 3q1, 44 S. Ct. 121 (1923). 

These principles are applicable to the Small Business Administration and any 
property owned by it. The Small Business Administration was created exptessly to 
scrv~ Federal purposes as declared in the operative enabling legislation, IS U.S.C.A. 
§§.631, 633. This was recognized by the United States Supreme Court in Small 
Business AdmiHislration v. McCiellon, 364 U.S. 447, 450, 81 S. Ct. 191, 195 (1960) 
whe.rcin it was stated: 
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"• • • [T) he Small Business Administration is 'an integral part of the 
governmental mechanism' created !o accomplish what Congress deemed to 
be of national importance." 
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The Small Business Administration Act neither explicitly nor by implication 
provides a Congressional waiver of immunity from taxation. While Congress has 
in many areas and in many instances consented to the imposition of state or local 
taxes upon Fed~ral instrumentalities or their propeny (e.g., Rcconstr~tction P.in<mce 
Corp. v. Beaver County, Pa., 328 U.S. 204. 66 S. Ct. 992 ( 1946); First Natio»ai Bank 
v. Adams, 258 U.S. 362, 42 S. Ct. 323 (1922)], it has not permitted the imposition 
of such taxes with respect to the Small Business Administration on property owned 
by it. 

Therefore, we advise you that property owned by the Small Business Adminis
tration is exempt from local property taxation. 

Very truly yours, 

ARTHUR J. Srns 
A ltor><ey General 

By: ALA~ B. HANDLER 

D~puty Atrorney Gmeral 
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Blood Samples-M:..y be taken from ·comatose 

suspect for use in a prosecution for deatb 
by auto. 2A: 11 J-9. May not be taken 
from comatose suspect for use in a prose· 
cu,ion for operating a vcbiclt while under 
the influence of intoxiCllting liquors. F.O. 
6, !961. 

Schools-Religious Exercises-Practices under 
R.S. 18:14·77 and 78 o( Bible Reading and 
rt:Citation of lord's Prayer in public schools 
o.re unconstitutional. F.O. '2. 196J. 

Consular Offic<:rs oi Forcicn Nacions-
Motor Fueh Ta)(-Are not exempt from pay· 

ment of. P.O. J, 1963. 
Contact Lenses

Sec Optomt:tn·. 
Corporation Business 'fax Act

See 'Taxation. 
Corporations-

Annual Reports-Domestic and foreign cor· 
poration! engaged in the banking , in· 
surance, loan or other financial business 
and subject to the control o{ the Depart· 

~~~I of ,~~hki~te an~r!v'1!~~~ce0 tee?4 :6~~ 
rcgar~ing the filing o! annual reports b)' 
corporations with 1 he Secre:tary of Sratt. 
P-12, 1960. 

Di!~~~~ioc~-;;i~~~~~ta:(, u~~ss ;~~~~pa~i~o ~~ 
tax cleo.rance certificate signed by Director 
of Division of Taxation. F.O. 25. 1960. 

Limited-Dividend Housing Corporation
Incorporated as a wholly owned subsidiary 
of a bu&iness corporation organind under 
Title 14 of rhe Revised Statute&. F .O. 9. 
1961. 

Service--Secretary o£ State does not have 
authority to accept service of process on 
any fortign corporation not authorized to 
transact busine-ss in this State . F.O. 8. 
1960. 

Subsidiary-Limited Dividend Housing 

;~~r~~rat~~nnedmaiub~idia~nco~or~tctu~:te'~ 
corporation organiud under Tille 14 o! the 
Re"ise:d St.atutts subject to certain limiLa· 
tions. ia the statute. F.O. 9, 1961. 

Counties-
Cont-ributions to First Aid, Volunteer 

Ambulance or Rescue Squad which I'IC'rve 
Jess than all municipalities in county . P·4, 
1960. 

Housing Authority-May be cr~led under 
Local Housing Authority Law but opcr· 
ation limited to those municipalilies who 
have not already crealed local uuthorit~ 

~~~n~h~u~ho~f:!!."ap~f. cf96sr_nt to join sue 

County Board o( Taxation
. Sec: Taxation . 
County Oc:tectivc:-

Prosecutor may not compel retirement {or 
disability under R.S. 4J:l0·2J. p.J7, 1961. 

County Libraries-
. Cotiuacts-Entered into br. Board of Choscm 

Frecbolrlcrs' and nM ltbrary commission. 
F .O. 9, 1960. 

County Pro!ecutor-
Powers-May not compel retirement of 
county detective for disability under R.S . 
43 :10·23. P-17, 1961. 

County Superintendtnt or Schools
St:t: Schools. 

Court Reporters-
Sec Ccrtilied Shorthand RepDrters . 

Court~-
M.::agistrJ.t~~Motor Vehicle Violations-Man

. cltJ.tory Scnlc:::nces-Sentence connot be 
suspended on n motor vehicle violation 

;vuhb~i;te ill mo{n~~~f;Y J8.cnF
1.6. i~4~mt9°6rd by 

Crimes-
Carnal Abuse-Conviction {or, does not result 

in los!! of voting rights. F.O. 11. 1961. 
D~ath by Auto-Blood Sample1-M.ay be 

taken (rom comatose $USpect for use in 
prosecution for. F.O. 6, 1961. 

Fodcia..ure of Officc-MernUer o{ Municipal 
Scwcract Authori1y automalitaliJ. forfeits 
his office upon conviclion Cor bnbery pur· 
suant to N.j.S. 2A:1J5 ·9 . . P · JO, 1961. 

Parole-Crime is an indictable offen~c where 
the deftnc.lant i.5 c:ntieled 10 a Hii\l by jury 
un.ltS! same is waivc:d-InterpreiJ.Iion o{ 
JO :<·I2J, 24. P·9, 1960. 

P.lrole-Disordcrly Persons offenses are not 
crimes within meaning of )0 :4·12) .2 4. P-9. 
1960. 

Rape-Conviction for, r~sults in loss of vot· 
ing <ichts. F.O. ; I, 1961. 

Voting nights-Sc<" Elections. 

OtS!~ bCri~uet~-
Oebl Limit <i tion

s~t Constitution. 
D~c.edc:nts" Es~t,.les-

D. 

Escheat-Estilte o( ony inmate in Soldiers' 
home:::: who dies without known beirs, next 
of kin or surviving spou<J~ is subjc:::ct to tht 
~::eneral Escheat Act ·of New Jersey . F.O. 
IS, 1961. 

Dtlaw;)rt and Raritan Canni-
U!ilitits-Sliltc: may charge a fee (or laying 

o( tr:msmission mOJin on canal properly. 
F.O. 26, 196~. 

Del:..warc River--
A Pr>liclbility of Power V esse I Act to power 

vessc:ts or>t:ratint ~hove tidewater. F .O. 1. 
1960. 

Jurisdiction .over, under the Comp3ct of 1783 
is concurrent with that of Pennsylvania . 
F.O. 1, 1960. 

Destruction of Public Records
See Public Records. 

Dis~bility Benefits Funci-
Checks-Out:standin& checks llrawn against, 

arc not subject 10 L. l?SO, c. 60 providi ng 
£or canccllalion of checks ouhti\nding: for 
mort lhau six yclrs. P·ll, 1960. 

Oi~ordcrly Persons-
Offtnses-Are not crimes within meanint; o! 

J0:4·12J. 12.1.24. P·9, 1960. 
Divorce-

Judgmtllt of, entered in second marriage 
does not rtslore vtteran's willow's cxemp. 
tion lost utwn second marriage . F~O. 7, 
1960. 

Domestic Telegraph and Telephone Company o[ 
Newark, New jersey-

See 'f.axation-Telecraphs, etc. 
Drunken Driving-

See Motor Vehicles-Viul:.tions. 
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E. 

Education . DepArtment of-

St~te~es!!~~r~or 0~xi~d~~f~~~n~At~:s~d~~t ~~ 
Rutgers by Board of Governors. P·4, 1961 . 

Elections-
Absentee Voting-Citizen of New Jersey in 

military s.ervicc: who has not applied for 
absentee ballot, who is qualified to vote and 
registered may vote in person at polls. 
F.O. 19, 1960. 

Bano
6
1r-Prin1ing casu-Burden. F.O . 1, 

Board o{ EduCJ.tion-1\·fcmber-Disqu;Jiific:d 
(rom enter,nt office du.c: lo Jack of r~sid(nt:e 
~~~(j~remenc ~l time of cleclion. F.O. J, 

District Boarrl Mc:mbcrs-Art not casual em· 
ployee.s withio Workmen'& Compensation 
ACI. F.O . 29, 1961. 

Eleclors-Rejection of petition ror electors 
for rucsirlen.t and vice·rresident was propc:r 
where cand•dJtes for president and viCe:· 
prc~ident were from samt state, New Jer· 
sey. F.O. S, 1960. 

Referendum- Munic.ipalitLes - Rdcrendum 
in Brick Township concerninc- school board 
employees cannot be construed to include 
~\J,o\96iO.ip;tl employees o£ Township. 

Residen~Mcmber of Board of Education 
-Disqualifiell for fai.lurt of residence re· 
.~9~~0~mt'nt at ~ime of election. F.O. J, 

Voting ~{::..cbines-Approvo.l or disapproval o{ 
must be determined in accordance with 
provisions o( R.S. 19:18·2. P.J, 1963. 

Voring_ ~ight~-Convic1ion (or carnal abu:se 
as <.ltsttng\llsh~d from rJ-pc does not result 
in loss ol voting ris:hcs. F.O. 11, l961. 

Voti':'R Rights-:-Juve .nile~-Arc: not lost wben 
ad,udgc.d o ru~emlc an lhe Juvenile and 
Domtsttc Rch.llons Court. F.O. 7, 1961. 

Voti!l£. Rights-Minors-Conviction in adult 
crmuMI court cnusc:.s loH oL F.O. 7. 196t 

ElS~teor:E 1 !~fio~~~&idcnt and Vicc·Presideol-

ES~~ge.p;:il,Tar:.nsportation Tax Act

Employment Security, Division of-
Offic.e Space-~eJ~t:·purc.bJs(' agree-ment-

V,olat~s. co.nst1tullona1 provision imposing 
debt hmtt:ttton. F.O. 21, J96l. 

Esche<lt-
Soldiers' Home--Estate of any inmate in 

the Soldi~rs· Home who di~s witbout 
known .b~us, . next of kin or surviving 
~~~~seF.O. s~~JCf~6 :: the gcntril.l E3cheat 

EsseX" County-
East· West Frce\:"'ay-Municipalilies along 

~96b~ may contrabutt toward cost. F .O. 24, 

Exhibition Oriviu~:-Carts-
Set Motor Vchitles. 

Eycs-
Ste Optometry. 

F. 
Farmers' Co·operative Association o( Nc:w 

Jersey, Inc. No. 3821·275()-

Ta~~~le p~~d~960~rporation Business Tax 

Fa.rmers' Co·opcratives-
Set A&riculturc--Co·opc:ratives. 

Fces-
Munic~al Water Company-Must pay fees 

~~r p\i/bt'c eu;;lii';tic~~~~S:i~~/t o}.Q~POf~s 
1961. • 

Fin;,:ncial Businesse:s-
A1~6Q~ Reports-Filing Requirtments. P·12, 

Corporation Business Tax Act-Mortgage 
, f?redosure ant1 renting of propt'rty in· 
Cld~nta) !heretO by . Cetrei~n financial 
bus1nesses docs not suh,ect said businessts 
to. F.O. S, 1961. 

Firsl Aid Squ<Jd-
S("e AsSO("Ialio,,s Not for Profil. 

Fish and G:unc-
Hunlin,;-Nonresldenl trovrll;og through 

Ntw Jersey enro\llt ro another stale for 
hunlin& purposes is e:utplcd from Con· 
cealed WcnpDns Ae:l providt>d ccrt;,in con
ditions arc met. f.O . 20. 1961. 

Hunting:-Residenls-May uot carry pi stol or 
revolver while enroure to or comin& hom 
P!aces _of hunring sinct- hunting with a 
Pistol IS not pe:rmiucd in New Jtrsey . 
1'.0. 20, 1961. 

food :~.nd Drugs-
Icc Crcam-Swra&e of icc cream o( make 

other than lh,u o( brand name on freuer 
constitutes a vioJ;uion of :Hatutc in absence 
o( permission (rom owner. F.O. 1(1, l96l. 

Drug. manufacturing and wholesalr. drug 
bustne~s-State DeP<Htment of Heallh has 
auth~ruy to. promul_(l".1te regulations rt· 
Y~6tng, to en(orce L . 196l, c. 52. P-4, 

Fr~e Allowance iu \.Vater Oivtrsion
See Waters and WMtrtoursc&. 

G. 

Gaming-
Lolleries-L. l 961. c. 39 does not legalize 

box top cont('sts, contests open to all 
patro!ls of a theatre or store, btlt does 
perlr!IL·COntests opt:n to all members o£ the 
pubhc: through a f{c:neral distribution of 
entry blanks. F.O. 17, 1961. 

Lopt.~~i.es]9~~~riflcation of L . 196J, c. J9. 

Green Acrt'.s Program-
Bonds-Issuance ::tnd deliv<"ry by issuinC' 

officials. Le~ali1y. F.O. 1, 1%3. 
Greenwood Lalce--

Applicabilily of Power Vc3Sel Acl to power 
vessels opcr.ltinc on. f.O. 1, 1960. 

H. 

Ha.c:Hensack W:uer Comp~ny-
See Waters anri W::ttercourse!o-Diver.,ion. 

Hcallh. Dcpartmcrlt or-
Drug. manufact.uring and wholes.alc dru~ 

busmesses-Power o£ Department of Hcallb 
to promultalc regulations regarding, to en· 
force L. 1961, c. 52. P·4, 196). 

Hi~;~ways-
Atr. nghts-Commissioner rnoy s.t'll ove1· state 

~9~~o~ays and SIDle rights of way. F.O . 29. 

Commissioner-Power re sale of air rights. 
F.O. 29, 1960. 
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Commissioner-Railroads-Interstate Rates
May .a.ppro,..e ~pplication of railroad for 
interst.ate rate mcrcases before the: I n ter
slate Commerce Commis!>ion under contract 
with railroads. F.O. 22, 1961. 

Commissioner- Railroads- Interstate R~tc 
Increases-Pow ers under contrlCti with 
railroads. F.O. 22, !961 . 

Mun.icipalltics - Contribution toward co'StS. 
East-West Freeway tn Essex County. F.O. 
24, 1960. 

New Jcney Turnpike-Considered as sucb 
for purposes o{ excise t::tx under R.S . 
48:4·20. F .O . II, 1960. 

State-Sale of air rights over slate highways 
or state rights ol way . F .O . 29, 1960. 

H%el~~um Wage Standards. Law-E.xernpt!on 
of botd employment apphes ~o h<?tel dmmc
room operated by a concess1ona1rt, where 
entry provided from street ~lso . F .O. 14, 
1960. 

Registration of Name--Motels coiJsi.dered as 
for purposes of, under 29 :J.J. P · l7, 1960. 

HCU:~~g~t Housing corporations whose stock 
has been assigned to the Fedc r~l gove:n· 
ment are not taxable under tbe Corporation 
Business Tax Act. F.O. 7, 1963. 

County Housing Authority-May be created 
under Local Housing Authorit:r .L.aw. ~ut 
operation limited to those tnumc,paht,es 
who have not alreadt created local author· 
ity and who by ordtn;Lncc consent to join 
such county authority. P·l, 1963. 

Hudson River Telephone Company
See Taxation-Telegraphs. etc. 

Hunting-
See Fish and Game. 

I. 

lee Cream-
See Food and Drugs. 

1"A~~~~iR.eports-Filing requirements. p. 12, 
1960. 

Insurance Adjusters, Independent-
Private Detect ive Act apphcable. P · ll 196 1. 

Institut ions and Agencies, Dept. of-:- . 
Soldiers' Home-Estate of <!-nY Jnmate '!1• 

who dies without known betrs, next of k tn 
or surviving spouse is subject to the general 
Escheat Act. F .O. IS, 1961. 

Insurance InveslitAlors, l.nd~pendent-
Private Detective Act Applicable. P · l1, 1961. 

In~~~~tl);c:tible-\Vriting off ;\S, for accounting 
purposes . P.O . 30, !960. 

Interstate Commerce-
Hunling-N'oorcsident carrying pistol travel· 

ling tbrougb New Jersty enroutc: co a no tbt:r 
state for bunting purposes is e~eepted !ro~ll 
Concealed Weapons Act provtd ed certam 
conditions are met. P.O. 20, 196!. 

Railroads-:-Rate lncre.:~ses-St .ate ~~gbway 
Commissioner may approve 1n wnhng ~n 
application o{ railroad under contr:'lcl w1\.h 
the State for an interstate !are mcrease. 
F.O. 22, 1961. 

Inp~~~~ts~nds-Stock of corporations roay 
be registered in name o( nominee o{ 
custodial banks. F.O . 28, 1960. 

]. 

L. 
Labor and Industry, peparl_m~~t of-

Employment Secunt)', D~v1ston o{-Proposal 
to ass;st unemployed through voc.tllODal 
training or re,r;)ining prognms would be 
invalid. F .0. 30, 1961. 

L~lSc-Purcbase Acreements-- . . . 
Division oi Employment. ~ecu~lty-ylolal!on 

o( conslitutional provtston 1mpostng debt 
Jimita1ion. F .O. 21. 1961. 

Legalized Games of C.bance-
Municipa.l Re~;ulatJon-Sund?yS-Nt:Jmbe~

No conAict with State Btnt;o L1ccostoc 
Law or State Raffles Licen:~ing Law. 
P-19, 1960. 

Le~~~~~~~~Majorit_y-Re£erences in Constitu· 
tion to majority or fractions of all mero· 
hers o( houses of the legislature refers to 
Cull membership authorized by law. F.O. 
3, 1961. 

Libraries, Free Public
See Municipalities. 

Limitcd·Dividend Housing Corporation- . 
Incorporation as a. subsidiary o.f a busmcss 

corporation orgamzcd under TttiC? 14 o£ the 
Revi!led St<atut.cs. F.O. 9, l96L 

Lo~~n~~if:'e~~e:;;--Filing Requirements. P-12, 
1960. 

Lotteries-
See Gaming. 

Ma{;istrales.
See Courts. 

M. 

Mttndatory Sentencts-Motor Vehicles. 
See Motor Vehicles. 

:Metropolitan Telephone and Telegraph Com-

Sec .lfa;ia~n-Tclegrapbs, etc. 
Milk Industry, Office of 

Director-Powers-Prices (or sale if milk 
from vending machines; licensinc. F .O. <C, 
1960. 

Military Leave--
See also Pensions. 
Differential pay-Military pay used as basis 

for determining differential· pay should 
include military allowances. F .O. 33, 1961. 

Mi~~=r~l~c~i~~~e_~b~e:~e Voting. 
Minimum Wage Standards Law- . 

Exemptions-Hotel cmployment-Apphes. to 
hotel dining room operat:ed by concesston· 
airt: where entry prov1ded from stree:t 
also. F.O. 14, 1960. 

M~~~~ Rights-See Elections. 

M'¥~~:i~~-Financial institutions--FC?re~losurc 
by and renting o! property mr:ldenta1 
thereto does not subject sa1d institutions to 
Corporation Business Tax Act. F.O. S, 
196!. 

M~~~~idered a hotel for purposes of 29 :3~3. 
P-17, 1960. 

..... 

. ~ ·. 
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Motor Fuels Tax
See Taxation. 

Motor Vebici~-
Amputees-Spt:cial Identification Card-Con· 

struction of administrative interpretation. 
F.O. Jl, 1961. 

Carts--operation of is an exhibition aDd 
wit bin provisie>ns of N.J.S.A. 5:7-8 t() 19 
·providing !or licensure. F.O. 10, 1960. 

Con$truction Vebicles-Rer;it.tration may be 
issued to individual vehicle units as well as 
"wedded units." P-15, 196!. 

Dealer Plate5-Use of, on truck hauling 
commercial load on loan from dealer (or 
demonstration purpo!.es and n()l for hire 
is lawful. P·24, 1961. 

Dealer Plates-Use of, on vehicles under 
control of purchaser on trial be£ore sale is 
permissible under N.J.S.A . 39 :J-3. F.O. 
IS , 1960. 

Death by Aut~See Crimts. 
Director-Fees and revenues-Deposits of, 

are made pu.rsuanl to R .S. 52 :18A·8 .and 
are not ell<eted by L. 1959, <. 145. P·2J . 
1961. 

Director-Powers-Revocation of license or 
registration for failure to answer sum· 
manses for pa.rkint violacions. F.O. 12, 
1960. 

Drivers Licensc--Revoca..lion-Parking Viol:t· 
tion,. F .O. 12, 1960. 

Exhibition-Cart racins- consid~red to be for 
purpose o[ licensint statute. F.O. J 0, 
1960. 

Length Limitations-Provisions of R.S. 
39:3 ·84 applies to both the load and vehicle 
combination carrying said load. P-18, J96I. 

Mandatory St'ntt:nces-Sce Sentence and 
punishment under this heading. 

Parking Viobtions-Direc1or may revoke a 
license:: or registration for failure to 
~96Q.er summonses issued for. F.O. 12, 

Registration-Revocation-Parking Violations 
-Failure to allswer summonses. F.O. 12, 
1960. 

Registration-Trans(ers-R.S. 39 :J.JO only 
permits transfers within same category for 
which original vehicle was registered. 
P-13, 1961. 

Registr-ation - No-fee - Cert.ain iritcr~tate 
authorities, county hi-municipal and mu-

b~cJ~t~s: sae;h~~frie:\!~~o~i~~e:n~i~~d~~~n~~iS~! 
39:3-27. F .O. 13, 1960. 

Registration-Constructor Vehicles-Issuance 
of for individual vehicle units as well as 
to "wedded units." P-IS, l96J. 

St:ntence and Punishment-Magistrate--Sen· 
lcnce cannot be suspended on a motor 
vehicle violation where a mandatory pe.n;)lty 
is imposed by subtitle 1 of Title J9. F.O. 
1~ . 1961. 

Se!Jftnce and Punishment-Fine may not be 
Jmposed on subsequent offcndor in addi· 
tion to mandatory sentence prov id ed by 
statute. P-J, 1961. 

Violat ions-Drunken Dtiving-BJood samples 
may not be taken from comato~e suspect 
for use in prosecution. F.O. 6, 1961. 

Violations-Mandatory Sentence--Magis! r:alc 
cannot suspend sentence on a motor vebiclc 
violation where o:t mandatory pt:nalty is 
imposed by subtitle I of Title 39. F.O. 14, 
1961. 

Wedded Units-Construction vehicles. P·l5, 
196!. 

Motor Vebicles, Director of-
Security Responsibility Law-DeJ,osit rc· 

quircd under, may not. be paid in install· 
ments. F.O. 18, 1961. 

Municipal Employees' Pension Fund of tbe 
Village ol South Orange-

See: Pensions-Retirement Allowance In· 
crease. 

Municipalities-
Free Public Libraries-Contracts entered into 

pursuant to N.J.S.A. 40 :9A· l to 4 must 
be entered into by s-overning body and not 
library board or trustees. F.O. 9, 1960. 

Hi~ways-Conu ibution toward costs. E.ast-
1960~ Freew~y in Essex County. F.O . 24, 

Leasinc of .uuc.·exe rnpt land to non·tax· 

~~;;fs~s ei~~~;~bj=~ld tonoatss:ss~~cn~"~ndut~~:_ 
ation. F .O. 25 , 1961. 

Le&a ltud Games o£ Chancc-Sundays-
N.umb~r-No ·conAict wi'h Sla'c Dingo 
t~c~~s'p~19~a;;6Q~ State Raffles Licensmg-

Riparian L:lnds-Gran( mar be 111:1de to, for 
an alhlcuc fi eld , cv(n though ;-.n admission 
charge will be made. F .O. 18, 1960. 

Riparian Land s-Priority of, for cr~nt over 
upland owner. F .O . 4, 1963. 

Townsl•i S_ls-Co••tmi ttee Vac;t, ncies-P(occdure 
for hl .hnr: newly cre-ated offices · on Township 
c~mm•ttee as ~ resuh of chan~;cs in popula
\'f." [~2f.eted '" 1960 Federal Census. f.O. 

\Va.ter Co mp<lni~ s-Fees for filing, e:";>lmina
llo':l . anc1 and.•t . of reports of, by Public 
Utthty Comm•SSIOn. F .O. 16, J961. 

N. 
National Banks-

See BJ.nks and Banking. 
N~w Jersey Telephone Company

See Taxation-Telegraphs, etc. 
New Jersey Turnpike-

Highway-Considered RS such for nurposc:s 
~~6~cise tax under R.S. 48:4-20. F.O. II, 

Ntw Jersey Turnpike Autbority-
Public Records-Authority is subject to 
P96sJ~uctio11 o( Public Records Act. P·6, 

New York :md New J ersey Tclepbonc Co.
See 1·u:ation-Telegraphs, etc. 

New York Telephone Company
See T:tlCation-Telegr~pbs, elc. 

No · fc:e Recistration-
See: Motor Vehicles-Registration . 

Nontaxable s.ale s. anti excbll ngn-
Se:e 1'axation-Corporation Busine~s Tax 

.Act. 
Northcaslern Telephone and Telcc-rapiJ Com

pany-
Se:e Taxation-Tclc~:raphs, etc. 

0 . 
One Pt:rccnt F und-

Sec: Workmen's Compensation. 
Ophthalmic: Technicians

See Optometry. 
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Optometry-

Co~ta::es~~b!c~;dO~~o~~[~~~s lc;t:s~s pb~~li~~~~ 
not delegate this (uncticm to ophthalmic 
_lecbnicl3ns or dispensers wbo ' :lte not 
licensed to practice optometry or medicine. 
P .O. 8. 196l. 

Ophlhalm'ic T(chnici3ns-May nol be dele&~ led 
(unction of prescribing and t\ttint conlacl 

~~~b~e~~~l(~; ::eelicf~:. liF~O~c~. ~~9~;~cticc 
Oy~~~r R~~::i;0Rt!~iJ~ Gr~nu-

P. 

P~g~n~-;tor Vcbiclc:t . 

P~S~~"~ic,'~~~~~sc~~,~c;:~ 
Parole-

St:c Crimes-Parolt: . 
Parsonages-

See Ta.xa.tion-£xuop1ioni. 
Penalties-

Uncollectible-Writing of£ as:, lor ;,.ccounting 
purposes. P.O. JO, 1960. 

Pcnsions-
Accidcnu.l Ocacb Bcncfits-Surv\vi.ng cbil

drcn to continue receiving benefits upon rc· 
marriage of widow. P-7, 1?60. 

Accide.otal Disability Retirement Allowtlncc--

~"~c;:fpf;Y;:~t ~fr:~~f~~ci:i:~t.3c~~t~1.Y 1~6i1~ 
Accumulated Deductions-Deductions \vhile a 

member of Police and Firemen;$ Retirement 
System not to be paid to estate o£ employee 
where dc:Jtb occuned while employee. was a 
member of the Public Employees' Rerire · 
mcnt Syltem. P·2. J960 . 

Applica.tion-O('Icrltion anc.J E:A'cct-In :Jb· 
.Stnce or Sl)lu!Ory i)UibOrily, appJinliOO 
m\ISL bt considr:rcd prDlPCCiive 1n opera 
t ion. P -t• . 19&0. 

Beneficiary-Retirement Allowance lncrnsc 
-Accrued ponion o( increiJSC o{ rt:tirilnt 
\vho die' during mDnlb paid IO, or eslfate. 
P ·H , 1961. 

Br>rrowing- Member o( the Tci.chcrs' Rc\ire· 
men\ System mly barro'v only lo th~ ex
tenL o' ~0% o( the ;~;rooun\ contributed by 
bim. P 21, 1961. 

Certified Sborlb2:nd Rc.porlefs-Gt:otge D. 
Zieclcr. P-1J 1961. 

CotHdbutions-Rcfund-E.stO\te o( mcmbt:r o( 
Prison Officers' Pension F"un<.l not entil\ed 
to refund wbt:re roc.mb~r leaves no w idow, 
minor chitdrtn or dependent) , P -16, J961. 

Contributionr-Wi.cbdra.wal-~ave of ;~bsencc 
con9idertd ac!ive service for purposc.s oL 
P -lS, 1960 . 

Counly Dc.lcctivt'-Prosccucor moy not com· 
pel r et i rcmcnl o( Cor diubility under R .S . 
4J : I0-2l . P.J7, 1961. 

. Coveras-e-Municipal :special polic<:.mt:n. school 
. crosstng guard.s _ and porkin& vio_la.tions 

officers on part·hmc or bourly basas are 
inelic-ible for membersb~ in Police and 

r~~~mae:e·s c1i~ib\~e~~n:r,em6:~~bi~ o~op~t,jf~ 
~~Sl~i~~~s· orRN:J~S.~t 4f(,sst~~7 ~;:v~~~ 
P -28, 1961. 

CDvera.ge-School board cmploytes-Rderen-

~~~k 'T~~~~~~~~ :~~~~1t ~~a~~n~~~~oJc.t~ i~~ 
elude all municipAl employees. P -ll, 1960. 

Diso:ability Rctiremenc-Subse.qut:nt public fe. 
employmr:nt by member~~ Publio Employees ' 
Rctircmt:nr System of Teachers' Pen.sioo 
and Annuity Fund after. subject to pro· 
visions o£ R.S. 4) :3·1 with certain ex· 
ctptions. P-26, 196J . 

l::sutts-Refund of Contrib_utions-Adminis· 
crator o{ utate of member of Prison 
Officers' Pension fund no1 entitled to re
(unrl where he lc~vcs no widow, minor 
children. or cit:pendcni.S. P -16. J 96 I. 

.Esutrs-RctirC"meol AJiow:lnce lncrU$t-
Acc.rucd portion of lncreue of re1ir~n1 wbo 
dies dunng month pJ~y31b1t: to, or b~ne · 
fici;uy. P-1,., 1961. 

In\trtst-Tr;J.cbers' Pension ond Annuity 
fund-May be aJIC>w~d on e~Ccess c.ontribu · 
lions refunding of wh ich was dellyed by 
adm\niuruive proetdures . NC> provis;on 

~~;~s?nc:o~~~i6~~io~~ -fun$~2. oll9gr~ - ~ 956 vu -

Investment o( Pund~lnlt:rprtution o( L . 
1960, c. 44, s-ec . 2 rq:a.rdinB 1\milation of }% 
pl.lcr:d on investment~ for purQosrs of erc:c
llo.n of Sra.te office building.s . P-6, 1961. 

Invutment of Funds-Slock o( corporations 
may be. rc:~istercd in n:Jmt: of nomiot:e of 
cuSiodi>l bartl<s. F.O. 2$. 1960. 

Ma~islra.t_~Rt:tired Sutc polic.~man servinr 
Js magtslra.te did ooc have co tvaivt: pension 
where population of municipality cbanced 
whilt: in office. Siluation at 1imt: o£ ap· 

~~i~~~~~-deP~8~i~9Zt~"'herher pension Tllu$t 

Mondaroty Retircme11c-Rcgullcion o( 8o:Hd 
ot Trustees of Rutgers providing for" a 
mandatory relirc:menc a~e o( 6S is .l valid 
exercise of discrttionary G.uthority . F .O. 
19, 1961. 

Military Lcave-Contr"ibutions by e:mployer
Ouc.slion~ concerning . Public Employees' 
Retir~mC'nl System anfi Tcubt:rs.' Pt1'sion 
and Annui1y Fund . F .O . 27, 1961. 

M1li1ary Leavr.-Quution-. resr~tdiog so<ial 
.sc.curitr. pensions and insurH1te deducltons 
of public employees Of'l . F' .O . J2, l?6J. 

o~~e:\ 5A:~~~~i)~ff ~:, ~~8 : i1;~:;2)2~:o i(~) So~?a~ 
St-curity benefits. F.O . 27. 1960 

Prior s~rvice Credit-County employe:c who 
·.vJs not a. municipill employt:e Bl lime o£ 
cn1ry ir\lo county service. not enlitlcd to , 
for s.a.id municip31 Hrvier. P-1, l960. 

Prior Sttvice Credit-Pure base of-W htot eo 

~~J(~~;c: b:ha~ 5 $J'~Q"p!! 0~c~~r s~l::/~~~{. 
su.\nl lo L. 1960, <- 188. P -3J , 1961. 

Pr;~r F~dre~~Y te~~:~~;-c:~tt~P~~f~1:!ect:o(nu~~~~ 
43 : 1!A·I2. P·!, 1960. 

Prison Officers' Pem;ion Fund-Esca•e o( 
mt:mbc:r oC fund not entitled to refund of 
contribulions wbere m(mbtr leaves no 
;v~~s~'""P .7t n;;6~~ tbildren , or no depend· 

Rdercndum-Bcic..k Townsbio rcCcreodum 
conct:rning school board t:mployt:e! c.annot 
be construed to include "II municlpa.l em· 
ployce!. P-13, 1960. 

Refund or Contributions-Member of the 
St3.te Polic.e fictircm~nt and Bencvolc:nt 
Fund not entitled to. where h~ rcsii'nS wittl 
lc::ss tban two yt:lrs of service. P-22, 1961. 

Refunds-Widow of roembu or Prison 
Officers' Pension Fund with kss lban 5 
years .service not enlirled to rcCund o( 
contributions. P-31, 1961. 

IN DEll; 277 
Retirement Allowance-Actuarial bolsis of, 

dve to effect of Social Security Offset. 
Public Employees' Retirement System and 
Te~cbcrs' Pension and Annuity Fuod. P.O. 
24, 1961. 

Rc:tirc.ment Allotvancc-lncrl'asc--Crcdit to 
relirant for years o( s.e.rvice saMe as tb;t 
at rime: of rtlirci"Dtnc; Accrued pottion Df 
allow.J.nte or n:tiraol dying durin~~: roontb 
pay~ble 10 tsUic or beneficiary . P·l<t. 1961. 

Rt:lirc.mc:m AHowance--P3ymen1S to State 
Polic~ru~n rcltre~ for )ontevity wbo lnve, 
no wadow or ch1ldren cannot be continued 
to .Or:pendcnt motbc-r . P-9, 1961. 

Rerircme!ot AllowJnc:e-Soeial SecLirity--Qff. 

~~~cfi0t1s ~~ybacb,~n~~~c:edr ~ji_ S~~~~S :·;~~tls~~s;: 
[

9
b
6
ct_cfore 43 :3-J not applicable . P-2S. 

Re1ircmrn1 . Allowance Jncrcase--L . t9SB. c. 
H) _OipphcablC' to members of termioaled 
pens,oo funds who rc.tircd btt\Veen )9lS 

~~~si o1r; 5 !11o~::nc:;e fc~~ u~~ct~~~l~t '~~~ 
ployec.s:' nctircmenc System. P -27, 1961. 

Social Security-Effect oC increue in benefits 
on off .set provisionl of 18: I J. t l2.10 (c) lnd 
<J,ISA·S9(d) . P.O. 27, 1960. 

Sule Poli<c--8~ne6ts paid lO .s<ate police· 
man a.(«er . rct1rc:mcnt Car loa(:cvily lbould 
not be conltnued to depe:ndc:nt mon:ac:r where 
staLe policeman left no widow or children. 
P-9, 1961. 

St~tuces-Scopc: 1nd t:fft:ct~P.L. 1959 c . 101 
dete~mining what . constitutr:l tbt l.nnuity 
por!lon of tbc retaremcnt al\owi\nce applie.!ll 
to those funds. where rerm9 "retirement 
a l_lowanc~,'' " pt:nsion.' ' and "annuity" are 
f9~~ ~c: ntaaled by st.l.tutory definic 1on . P-19, 

Tc~cbcr,-\\forkmcn's Cor.,pcnutiou-Teach
er~ collc:ct,n&. should make contributions 1o 
Pc.nsion Fund on b:uis: of comroc.tual s3l
aty ntber than ::.nlount of workmc:n' s com- . 
pensacion received. P-S. J96l. 

Vested Righcs--M.e:mbers or the P.E .R .S . anti 
T.P . & A.P . \vho vcsled their rir:ht~ pur
suJ.nt to ~) : JSA~.lS ~ud J 8: 1 J.J J 2.JS are 
considered relired Cor purposu of L. )960. 
<. 12J and 124 . F.O. 28, 1961. 

Pislo\s.-
Sce. \Vcapons. 

Police. and Fircmr:n-
Appoimmr:nt-Probilfionary period-Ptc:>vision 

o{ Police Tra.ininr; A(l rtr:ardiJ1&, is seJ)· 
uate from and supplementary to rrovision 
of Civil S ervice L3h'. F.O. &, l96J. 

Municipa.l $pecial policemen, scbool ~rouing 
S:t.t::trd) and pnr\ting violations offic:(rS an 
Inelig ible lor merobersbip \n tbe Polic:t Jncl 
Firemen's Rec ircmc:nl Syucro. P -28. 1961. 

Pol ice Powers-
Civil D(fensc Aux.iliuy Police-Per iod' other 

lhan t:mcrgency . F .O. 4. 196l. 
Police Trainin.: Att-

Set: Police . 
Po,vcr Veuel:s-
. See W.l.ter.J and W;ttercour!es. 

Private Deteccivu-
Applicanc-Qualificatior:u.-Undcrsbcriff-Five 

years experience ;..s undersheriff is not per 
St: t)ro~f _Of quaJif\ca~ian in _absence Of proOf 
o( cnmmal or re.lnted Investigative c:x
pcricnce. P -29, 1961. 

Indcpenclt:n"t insurance adjustcrs .and investi
t:ators arc: subject 1o the Jicensing provisions 
of the Private Dclcctivc Acto( 1939. P·ll, 
1961. 

Proces.s-
Service-;--Sc.crett~ry of Slate docs not bave 

iluth.onty to ac~cpt service of proccs.s on 
forctgn corporataon not <~uthori zed to trans· 
act businc~s in thi.s: Stare. F .O. 8J 1960 . 

l'ublic Concrac:ts-
State-Offiet: s.pace for the- Division of Em· 

~~~;~J~va~iC:_ur ~~Q."\'t,s~ -C6't_chase 9g T~e-
PubJic Employt:es-

County-Prior Service Cred-t-Not cntith:d 
to , \Vbcre C:f'!'ployec wl) not iJ municip~ 
emptoyu at ltme or Clltc r int COUilly ServiCC. 
P · l. 1960 . 

MiJit.ary Lea~c:.-Military pf\y Ulcd as basis 
for dde~r:rnntnt diffcrcnti;al oay should in· 
elude rruhtary allowincc:s . F .O . JJ, J96l . 

J\utgers-Ma!'rhtory. Retirtment-Fixing of 
ag( at 65 _1s a vil•d c;,c:rcise o( discrt:tion · 
ary llulhoney . f .O. 19, t96l. 

State-Purchase o( Prior Se-rvic~ Credit 
under .4l : l5A·I2 for period or time on 
loan w1th Federal [;Ovcrnmr-nl. P-s. J960. 

St~t_e Police--Reappointmc-nr may be denied 
wttbout charges: where policeman has not tbe 

[:~~;~'-'e F~O~ .[3~1 ~~6 f.erv;ee Lo r)ualiry Cor 

Public Offictrs-
FarlfiiUrt ol Office U'.JO_n conviccion o( bribery 

;;.~Le;~O~ 1°~61~un•ctp~l Scwentt Auchor-

Public fle(l.)rds-
Ncw J.t:~$ty Turnpike Aullaority-Subicct co 

ra~:~stCP'.~6. ot9~~'ltrucliou or Public Records 

Public Utilitics-
MW~~i~~~u~~~~r Company-Sec \Villers <lnd 

R. 

Raffles-
Sec: Le.Clliud Gam~:s of Chouce . 

Railro.\d Proptrty, T~x:ltion ol
Sc:~: T;a:u.tiCln. 

Railro::u'h-
R~.~tc ln_CI"~.Hes-Powc_rs ol S•o)lr Hir;hwily 

Comnuss1aner r('t;arcitnt;. for in(t:I"SI;ttC:: l:lrc.s 
~9~f.r conlr4ciS wi1h r-'lilro~cl, . F.O. 22. 

Rap~-
Sce Ctimcs. 

Rclisious .EKercis.ts 111 SchC\ols
Set> Schools . 

Rescue SQuad-
See Auotilt ions Not for Profi1. · 

Ruideocr-
failure I)( tc~idt:ute.- reqt.tircmenl .ll till"\e of 

~~;~~io~;t: d~[l,~~~i~(s ._1 ~~~b~',. '~(m 8~~~di~1 
Educahon. F.O. 3, 1960. 

Rctrainint Progr-aros-
Set: LiihOr and Industry, D<.parlmcot o( 

Revenues-
Deposit of by. Dirc:c:tor of Moror V e:bide.s:

Pt.trsua.nt to R.S. S2:tBA -8 and noL L. 
19S9. t. 1<!. P.2J, 1961. 

Rcvoh1ers-
See: Weapons . 

Ripari1n Lands-
Consideroation-CraJlt to municip.ility may 

not be {or lc::s.s lban fair matket value. 
F .Q . 18, 1960. 
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Grants-May not be mJ.de to abultint owners 
for lands housing n01.tural onter beds ex
cept to !aciliu.tc the applicant's efforts !O 
reach navigable water !rom his uDiaod. 
P.O. 17, 1960. 

Grant~-Priority o( municipality over uplal'ld 
owner. f.O. 4, 196J. 

Municipalities-Grant to, for at~letic field, 
even thou&h admission charge will be made. 
F.O. 18, 1960. 

Notice ro upland owner-Effective a~.1inst 
owner's srantees or devisees. P-8. I 960. 

Schools-Grrtnt {or purposes of ('reeling a 
school building. P.O. 18. 1960. 

Rut&crs University- .. 
Employecs-M<~onclatory Rctir~mcnt-fllons; of 

a&c: At 65 is ;:1 valid exerciSe of fi,scrct,on· 
ary authority o( Board o£ Trustc:es. f.O. 
19, 1 96l. 

President-Salary-Board or Governor! may 
not fix salary o{. \vid'lout approval of Su.te 
Board o{ EducAtion. p.4, 1961. 

s. 
Savings and Loan ~ssociatio.n-

:f'oreit;n-Corporauon Bustness 'fax Act
Mortgacc foreclosure and renting o{ P~OP· 
erty incidental thereto does not subJect 
Association to. F.O. 5, 1961. 

Sc~C:~:d; o{ Education-Contracts {or Edut:l· 
tion;J.l Tt.:lcvision-Lcgality. F.O. 2, 1962. 

County Superintendent of Schools-Appoints 
per~on to va<::ancy on local Board whe('e 
person elected is. disqualified bec=-.use of 
failure of residency requircm~nt at time of 
election. F.O. J. 19ti0. 

Employees-Reietendum of Brick Township 
concerning school board employc.es. cannot 
be coostrued to include all muo1C1pal em· 
ple>yecs D( Brick Te>v.•nship. P·l3, 1960. 

Relir;ie>us Exercises-Praclices or Bible Read
ing and recitaLion Df Lord's Prayer pur
suan\ 10 TCS. lB:l-1·77 ilnd 78 are uncon· 
slitutional. F.O. 2, 1963. 

Ripari<\n L:mds-Grant may be made . IO 
scbool di~trict for a site for a school build
in~. F.O. 18, 1960. 

Taxation-ApportionmenL-Aver:lge daily en· 
rollment of pupils is method of. between 
constituent municipalities of J. con~olicialc:d 
school district which have tle:cle:d to oper· 
ate as a regional school difitrict beginning 
July l, 1963. P-Z, !96J. 

Sch.ool CrO!I3-ing Cuard$
See Pensions-Coverage. 

SeSe~hT~cxa11~~~?Peicir0a~~=~~;-; 
Secretary of State-

Corporations-Dissolution-Certificate of not 
to be accepted unlus 0\ccompanied by ux 
clearance cerlilicate. F.O. 2S. 1960. 

Hotei~-File o{ names should be kepi sep· 
arate from that of corpor:~otions. P-17, 1960. 

Mote).&-Considered fi:S boiCI for purposes or 
registration of name with. P-17. 1960. 

Scrvice---Sccretarv ol State dDtS. ODI have 
aulhority to aCcept service o{ ~ro~ess on 

~~/os~~~cig~si~~~~or,an110tblt 0~t!~e1. orf'ZQ~ ~~ 
1960. 

Security Responsibility Law
Deposit-Security required may not be paid 

in installments. F.O. 18, 1961. 

Stnior Citizens' Tax Exenlption
Scc Taxation. 

s~M~~g;r~Ci~~~it~;-fcited pursuant to N .r .s. 
2A:lJS-9 upon <::onviclion of bribery. P·30, 
1961. 

Sewerage Treatment Plants-
Operator's license-renewal 

P-20. 1961. 
unfc!tricted. 

SmO:L\1 Business Administration
Taxation-E:o:;emption ot p_ropcny of, (rom 

local property ta:'iation. P·S, 1963. 
Solrlicrs.' Horne--

See lnstitutions and Ar;cncics, Department o(. 
Special Policemen-

Sec PtiiSions.-Co•Jerage. 
Sc;Jle Bo'f\rd o{ Education-

S~:~: Educalion, Dcputment of. 
State Highw<ty Commiss.ionr:r

See H iE;hways. 
Slate Polict-

See Public Employees-SUite ):>alice. 
Resign::~:lion-Membcr of, with leso;. thl.n two 

ye:ns of suvice is not entitled .to ref~nd 
of coutributions to the State Pollet: Retire
ment and Benevolent Fund. P·.22, 1961. 

State Recreation and Conservation L:md Ac· 
quisition Bonds-

See Green Acres Program. 
Statutt:s-

Tax:ltion-Exempcions-Statute granting ex
emption followlrlg October lst of the pre·I::&X 
year will not .effectively ~nu;t such exerop
tion for cnsum~ tax _year tn the absence 
of legislative intent. F.O. 16, 1960. 

Stores.-
Contcst~L. 1961, c. 39 does not legalize con

tests open to all patrons o{ J. store. f.O. 
17, 1961. 

T. 

Table of Equalized Valuations
See Taxa\ion. 

TaA~t~h~~ Bevcracc Tax-U,litctl Statts Co:tst 
Guard Exchan~;e not ext:mpl hCJro plymenl 
of. p.JZ, 196l. 

IJa.nk Stock TJ.x Act-A'.isesstd value of real 
property relcrs to value fl:<cd as of October 
1 prece:din&' the com.mcncement o.f the yur 
with rcspec( to wh1ch the tax IS p.ayl.ble. 
P-1, 196l. 

Dank Stock Tax Act-Real property deduction 
from net wortb in cornputmg. F.O. 20, 
1960. 

Co·operatives-Farrners' Co·oper.ative. AUO· 
ciation of New Jersey, ln.c. No. _3821·2150 
is taxable under Corporat1on Dustne.ss Tax 
Act. P·J, 1960. 

Corporation Busincgs Tax Act-Cl.pe:h.art 
Housin& corporations whose stock bas been 
assi&ncd to the ftdcl"a) covernmeot are 
not taxable ucder. F.O. 7, l96J. 

Corporation Business Tax Act-Fumers' Co
operative Association o( New Jersey, Inc. 
No. J8ZI·Z750 subject to. p.J, 1%0. 

Corporation Business Tax Act-financial 
bu!iincsses-Foreign-Mortgal!'e {orc.rloture 
rmd renlint o{ properlY inc,denlal thereto 
does noL subject to. F.O. 5, 1961. 

Corporiltion Busine!ls Tax Act-Mortga.&.e 
foreclos-ure and renling of ~ropcrly lOCI· 
dr:nLal thereto does 1101 snb)t:Ct {orc,gn 
financial inslitulion! 10. F.O . .S, 196). 
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Co~fe>::i1~C> 1;c~uliii~;s~r~~·l( s~~~~Nc0x0c~;;:~li::£ 
fi~~i~1io~~rsC~~ '::ot 

8 ta~1a~b~e 0~nd~~m~~C 
195•. § J37. P-10, 1960. 

Carpora.~;on Business Tax Aca-Non.lal"o::lb.ility 
of {;'31!1 where a parent corpora.L•on hQul, 
date.s Its wholly owned subsidiafy and re· 
ceivcs the latter's net ;:..ssets bavin& a 
!)tesent fait market value in excess o{ the 
tax b:uis if the parent's invcscmcnt in the: 
subsidiary. Gain not taxable- under IRC 
1954. § JJ2. f.O. 2. 1960. 

Coqwr:~..aion Business 'fax Act:-N'Qnt.;axabi\ity 
o( 1;.11n where one corDOr~•~on <::onv<:ys a(\ 
or 1C!' net ~lSets to a sc:co11d corporation. 
or 10 la.Hc.r's .subsidiary, solely in con· 
siderarion for ahe capil~l )tock Q( the 
lrl.nderer: which has ~ fo~ir m;:~rkel v•luc 
in cxcesc; of the U:"<. basis o( 1hc tr~ns· 
{c:ror's oct assets. Cain not t<~;.;JlJ\c under 
lRC 19S•. ~ J6SC>) (1) (c). F.O. 2. 1%0. 

County Board of T<~xa~ion~Authorlly ~od 
po\vc:r with respect 10 •nvestie-ation and ex· 
J.mmation o( asse.s.sments. F.O. 26, 1960. 

County Taxes-Valuation of Class II railroad 
t)ropt:rfy at frue value should be used m 

~~:~~ta~~~i~fp:ft~i~r5tio0nc'n~~~no/y:::ouJ'.~. t~6~ 
J%0. 

Emergency Transportation Tax- Va.riou3 
qu<-stions reg:arding. f.O. I, 1962. 

Exemptions-Computed by deducting lbe 
nmount of the exemptions from the true 
v<~.luc of the uxable property. F.O. J, !962. 

Exemptions- Motor Fuels Ta:"<.·- Con~u(ar 
officers ar<" not c)(empt (rom payment of. 
F.O. J. t96J. 

Excmptions:-Pa.r,onag;e-Amount 11el fortb in 
sracure is m<lximum allowable n::ca.rdlels of 
number of parsonages. P·IS. 1!>60. 

Exemptions-S.enior Citizens- Interpretation 
o{ te:rm_ "cit..uen'' :as ustd in con,titutional 
amendment and implementing legislation 
concerninc. F.O. J4. 1961. 

Exemptions-Senior Citizco~-V;uious ques
tions relatins- to admini::.tration o{ the tax 
l>w. P.O. 12, 196l. 

Exemptioos-Small Business Administration 
-Properly of exempt from local property 
ta;.;ation. p . .s, 1963. 

Exemptioni!::-United States Coast Guard Ex
cha.nt;'c-Not exempt from payment of alco· 
hohc beverage t.ax imposed by New Jersey. 
P-J2, !96l. 

ExcmpttOns-Sutute wbich grants an e:'!i.emp. 

~i?~ hef r~r":-r ~t:X>~:~~0wiflr 1 ~o~i ~~ec9i:~l~e~r~ ~~ 
such exemption (or en~uing tax year unle:s:s. 
~~6:sl:~~rf9l8.cci6cally provides for same. 

Exemptions-Widow of war veteran who, 
ut>On remarriage, loses exemption not en
titled 1(1 h::tve uroe rc~tored upon the ter· 
mioatioo of ber second ooarri<~ge by divorce. 
f.O. 7, !960. 

H i:bbi;t:-;;"l ~~vr ~~rrs;:seJu;t"~i:~il~o~3s~d~riJe~ 
suant to R.S. <8;<-ZO. f.O. II, 1960. 

R<~ilroad properly-Class ll-Valuation o£. 
should be a.1 t1ue Vlluc in computation of 
countr taxes, in computation of table o£ 
equ::altzed valuations, ;:and in calculating 
~~d19~g~onionin{:' st.atc school aid. F.O. 

Revenues-Deposit of. by Director of Motor 
Vebicley-Pursuan1 to R.S. 52:161\·S and 
not L. 1959, c. 145. P-Zl, 196l. 

St;,.tc School Aid-ValuJ.tion of Cbss {{ tail· 
road property should be at true v<~luc in 
calculating and apponionin{:'. F.O. 6, 1960. 

Srhools-Apr.ortionment of t~x burden
.~ethod o , betw~cn constituent m~nicipal
lllc3 of n consolidated school distnct who 
h~we. elected to op('r!'ltc ~.s a rcgion:tl scbool 
d1~tnc1 :\S of July I, l96J i~ a.verace dJily 
enrollment of pupils. P·2, 19GJ. 

Table of Equaliz.ed Valu'i\tions-Valuatiou o{ 
Class Il railroaU property should be itl true 
value in cornpulin& table:. f.O. C., >?60. 

Tax CINrancc Cc:nific:lle-Cctliflr:ltc of Dis· 

br'u~~~~('~!ryco~ros~.;\~n u~~~'.i!o ~~~0~;~;~:~~ 
b>·· F.O. 25. 1%0. 

'J'::t:<·~XC'ntp! /and-LC:l~ill&' ol, to IIO•)·trt.x· 

exempt tl)lity and not used for public pur
poses .subJects lt'lnd to ~sscs5mcn1 :.1nd tax
acion. F.O. 25. 1961. 

Til:-::t.s, penallie~ .1.nd interest may loc written 
off as uncollcclible for accounlinc purposes. 
F.O. JO. 1960. 

Tele~raph~. T~Jcphone~, R.adio and Television 
-Tnxat10n o( N. J. telephone com~nies 
later conS-OiidJ.ted with a New York tele
phone company. F.O. 22, 1960. 

Teachers' Pt-nsion and Annuity Fund
See P~nsions, supra. 

Tclccr.:r.phs, Tel~!phoues, Radio and Television
TaxJ.tion of, See Taxation. 

Television, Educational-
Boards of Education-Contracts Cor, Lecalily. 

F.O. 2, 1?62. 
Thc.:r.trcs .:r.nO Shows-

Contcst~-L. 1961, c. 39 does not lecalizc 
contests open to all patrons of n theatre. 
P-16. 196l. 

Torts-
Community Homcma.ke:r Service-Members 

31'C nut immune from tort liabdily. P-16, 
1960. 

Townships-
See Municipalities. 

U. 
Unitt::d States-

Capehart Housing Corporations-Nol sub,cct 
to Corporation Dus1ness Ta:-t Act where 
s1ock has br:en lurnecl over to Federal 
government. F.O. 7, 1963. 

Coast Guard E . ...:cbansc. in C:~pe ~lay not ~x.· 
cmpt from alcoholic beverar;e: tax imposed 
by Ne.w Jersey. P·32, 1961. 

Small Business Adminislfallon-Property o(, 
is exempt from local property tax. P·S, 
196J. 

State employee on loan-Purchase o£ prior 
~rvicc credit for period under 43:1SA-12. 
P-5. 1960. 

Unsatisfied Claim <and ]udgmcm Fund-
Fees-Assessment of maximum fees to un· 

insured motorisl under .39 :6·63 (d) ( 1) con
dition precedent to assessment o[ carriers 
under (d) (Z). P-12, 196l. 

v. 
Vending Machines-

Sec Milk Industry, Office of. 
Voc.ntional Training-

See Labor snd Industry, Dc:part..mcat or. 
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Voting- Machines-
Sec Elcctions-Vt>ling M:1cbincs. 

Voting Rir:hts
Sre Elections. 

W aces-

w. 
See Minimum Wate Slanda:nls Law . 

Water Comp~nic:s-
See Waters and Watercour su. 

Waters and Watucourscs-
Bcacbes-Statc r und' (or bc:acb protection 

may be aHocnted for purposes o( J2 :6A-l et 

~fq~'ucbo~;~~~~~,~n~~- ~~e19 ~~~prictny \1St 

Div~rsion-1 ntcrprcl~tion o£ "source•• o:lnd 
"rated capacity of tbc equipmcrlt" ;u used 
in N.].S.A. 58,4A·4. F.O. 2J, 1960. 

Diversion-Reduction in free allowance to 
Hackensack Water Cllmpany in 1927 was 
proper 3i nc~ bc:ndit of fre<" allow2nce w:Js 
1ntcndcd to ac<:r\lc to the con~umcrs o{ each 
municipali ly and n"ot to their suppliers. 
F.O. 21, 1960. 

Free ?ollowancc to water Uivcrsion is intended 
to benefit the con:sumcr.s or e.acb munici· 
pality and not to their suppliers. F .0. 
21, 1960. 

Powu Vustl Act-Applic.abili ty to v~ssels 
opcr~ting on Delaware River J.bovc tide· 
waters and on Greenwood Lake. F.O. 1. 
1960. 

Pot'toe~ P~~~~~lon~cL~L~cpep~f~~glc a~~ g~~~!'::~ 
River above t idewaters a.nd Grce:nwood 
lake and the provisjons oJ"e not incon· 
sistl!nt witb Federal Boating Act of 1958. 
F.O. I, 1960. 

Power Vessel Act-Provisions of, in coofl.iet 

~~~~ p;r0cvis~~~;n~:it~~i~~rai 1 ~,oa!ii~fat~~l ~~ 
~~i~u~i~~~c'F~O. ~~aJ~io~ [ the Federal Con· 

Power Vc&sd Act-VioJation:s-Sbould be 
brouJ:"ht in the County District Court. F.O. 
I, 1960. 

Water supply system-License: o{ operators
renewal unrestricted. P·20, l96l. 

Wa1er Utility-License of operators--Renewal 
uorcstrictcd. P-20, 1961. 

Water Utility-Charge by Scace Cor lttying o( 
transmiuion main on property of Delaware 
and Rariran Canal. F.O . 26, 1961. 

Water Urilit)'-Municipai-Musl pay fe<::s for 
filin$', exaruination and audit by Public 
Utihty Commission. F .O. 16, 1961. 

Wcapon~-
Conccated \Veapons-Nonrcsldent carrylng 

pistol and traveling througb New Jersey 
~nroute: 10 anQihcr state (o r hunting pur· 

t~~s ~~o~id:St~~r~!f: c~~d~~i~~~~ ~:3~~~ 
f'.O. 20, 1961. 

Concealed Weapons-Resident may not carry 
a pistol or revolver while cnroulc lO or 
coming from places o( bunting in this State. 
F.O. 20, 1961. 

\Vords and Phr::tscs-
''Any" as used in 40:5·2. P ·-1, 1960. 

"Any high~vay in tbe St:..te'' as used io R.S. 
4S :4·20 tnchu1es the New Jersey Turnpike . 
r .o. 11, I?6o. 

''Authority of tbe Stale" as used in 47:J.J6 
~sur~~~!~:in~_6t,be19 fo~w Jersey Turnpike 

"Ci ti2en" as used in consti tut ional amend
ment and implementing tcs:i,tation concern· 
ing Senior Citizens.. P.O. J<~, 1961. 

' ' Crirnc'' as ust:<l i,n J(\ ;4 1ZJ·24. P-!>, l960. 
"Exhibitions of molor vehicle driving skill" 

as ustd in l. 19SJ , c. 174, N.) .S .A. 5 :7·8 
ro 19. F .O. 10, 1960. 

''Highways'' as used in various statutes in· 
eludes turnpikes. P.O. 11 , 1960. 

''Hot<::\" as used in 29:3·3 includes rnolcl. 
P·l7, 1960. 

"Motel" included in term hotel as used ln 
29,J.J. P·l7, 1960. 

.. No~ conc..lueted for pecuniary profit o{ any 
pnvi!.t~ sharcholrl~r or individu<~l" <~S used 
1n 54:10A·l. p.J. 1~60. 

"Or who h<lS b~cn otherwise disabled in ao )' 
manner rendcrine lt difficull and burdec· 
some for him to walk" a' used in R.S. 
39 ,4·204. f'.O . Jl , 1961. 

"Pen~ion" · 3s used i:n N.J.S . A. 18 : 13 · 112.5 1 
is tquiv.alcnt to "The annuity portion of tbe 
retirement ;,Jiowancc'' found in N.].S.A. 
18: 1l·112.70. P·2S, 1961. 

"Present value" as used in 43:15A·50. Y.O. 
24, 1961. 

"Public purpose'' as used in J?.e7 Canst. of 
N. ). . Arr. Vlll, § Ill, pac. J, as in
cl\ldlng' beach protection: F.O. 2, 1961. 

"R:ued ca.pacity or the. equipment" as used 
in N.j.S.A. 58:4A-4. F.O. 2J, 1960. 

"Roadside vending machine" ce>nsiderc:d 

~·~~dirlm::~~:,i;~ :!~;bi;~h~~0:t~'si~~ ~!:ddf~ 
milk tontrol law. F.O. 4, J960. 

"Source" as used in N.].S.A. 58:4A·4. F .O. 
23 , 1960. 

" S tore" as used in earlie,. Milk Control Act 
(L. 19JS, c. 17 5, §liZ) . F.O. 4, 1960. 

"The assessed value of rca.\ property'' as used 
in Bank Stock Tax Act, R.S. 54 :9· 1 el seQ. 
P · l, 1961. 

"W;~.ters of this State'• as us~d in tbe Power 
Vc!Sd J\<1. f.O . 1, 1960. 

Workmen's Compensation-
Ca.s.u.3.l Employees-District Boards of Elec· 

tion, Members of-Are not ca:sua l employee! 
a.t used in Workmen's Compens.l.tion l<:sis· 
!arion. F.O. 29 , 1961. 

Panies-Rulc permitting joinder o£ 1% 
Fund as, in appropriate workmen'.! com· 
pens3tion pfocccdincs is "alid. F .O. 5, 
1963. 

Tea<::hers-Contribulion!. lo Pension Fund 
while receiving should be on basis or con
tract ual s.aliHy r.l.ther tban workmen's com· 
pcnsation benc=fits. P·S, 1961. 




