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Ax Acr revising the General Corporation Law and establishing a
new Title to be known as Title 14A, Corporations, General,
of the New Jersey Statutes.

»

Be 1t ExACcTED by the Senate and General Assembly of the State

of New Jersey:

Chapter
1.

2.
3.
4

5.

™

10.

11,

12.
13.

15.
16.

TITLE 14A.
CORPORATIONS, GENERAL

TABLE OF CONTENTS

General Provisions, ¢$ 14A :1-1 to 14A :1-9.
Formation, §§ 14A :2-1 to 14A:2-10.
Powers, §§ 14A:3-1 to 14A :3-6.

Registered Office and Registered Agent; Annual Report,
§§ 14A :4-1 to 14 A :4-5,

Shareholders’ Meetings and Elections ; Rights and Liabil-
ities of Shareholders in Certain Cases, §§14A:5-1 to
14 A :5-30.

Directors and Officers, §§ 14A :6-1 to 14A:6-17.
Shares and Dividends, §§ 14A:7-1 to 14A :7-20.

Beneficial Provisions for Fmployees, §§14A:8-1 to
14A :8-6.

Amendments, Changes or Alterations, §§14A:9-1 to
14 A :9-6,

Merger, Consolidation, Acquisition of All Capital Shares
of a Corporation and Sale of Assets, §§ 14A:10-1 to
14A:10-11,

Rights of Dissenting Shareholders, ¢§14A:11-1 to
14A :11-11.

Dissolution, §§ 14A :12-1 to 14A :12-18,
Foreign Corporations, §§ 14A :13-1 to 14A :13-12,

Insolvency, Receivers and Reorganization, §§ 14A :14-1 to
14A :14-27,

Fees of Secretary of State, §§ 14A :15-1 to 14A :15-3.

Construction; Repealers; Effective Date. §§ 14A:16-1 to
14A :16-4.

(Cross Reference Table on page 139) .



You're viewing an archived copy from the New Jersey State Library.

S 5 TS AR B o s g




Section

14A:1-1.

14A:1-2
14A:1-3.
14A:1-4.

14A:1-5.
14A :1-6.
14A:1-7.
14A:1-8.
14A :1-9.

14A:1-1.

You're viewing an archived copy from the New Jersey State Library.

TITLE 14A. CORPORATIONS, GENERAL,
OF THE
NEW JERSEY STATUTES

CHAPTER 1

GENERAL PROVISIONS

Short Title; Purposes; Rules of Construction; Varia-
tion.

Definitions.

Application of Act.

Reincorporation Under this Act by Certain Corpora-
tions Organized Under Special Acts.

Reservation of Power.

Execution, Filing and Recording of Documents.

Repeal of Prior Acts.

Notices.

Certificates and Certified Copies.

Smort Trrue ; Purposes ; RuLes or CoNsTRUCTION ; VARI-
ATION,

(1) This act shall be known and may be cited as the *“New Jer-
sey Business Corporation Act.”’

(2) This act shall be liberally construed and applied to promote
its underlying purposes and policies,

(3) Underlying purposes and policies of this act are, among

others,

(a) to simplify, clarify and modernize the law governing
corporations;

(b) to provide a general corporate form for the conduct of
lawful business with such variations and modifications from the
form so provided as the interested parties in any corporation
may agree upon, subject only to over-riding interests of this
State and of third parties; and

(¢) to give special recognition to the legitimate needs of the
close corporation.
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(4) The presence in certain provisions of this act of the words
‘“‘unless otherwise provided in the certificate of incorporation’’
or ‘““unless otherwise provided in the certificate of incorporation
or by-laws,”” or words of similar import, does not imply that the
effect of other provisions may not be varied by provisions in the
certificate of incorporation or by-laws.

14A 1-2. DzeriNiTioNs,

As used in this act, unless the context otherwise requires, the
term:

(a) ¢“Attorney General’’ means the Attorney General of New
Jersey,

(b) ‘“Authorized shares’’ means the shares of all classes and
series which the corporation is authorized to issue.

(e) “*Board’’ means hoard of directors. ‘‘Entire board’’ means
the total number of directors which the corporation would have
if there were no vacancies.

(d) ‘““‘Bonds’’ includes secured and unsecured bonds, debentures,
notes and other written obligations for the payment of money.

(e) ‘“Capital surplus’’ means the entire surplus of a corpora-
tion other than its earned surplus.

(f) ““Certificate of incorporation’’ includes

(1) the original certificate of incorporation or any other in-
strument filed or issued under any statute to form a domestic
or foreign corporation, as amended, supplemented or restated by
certificates of amendment, merger or consolidation or by other
certificates or instruments filed or issued under any statute ; and

(ii) a special act or charter creating a domestic or foreign
corporation, as amended, supplemented or restated.

(g) ““Corporation”’ or ‘‘domestic corporation’’ means a corpo-
ration for profit organized under this act, or existing on its effective
date and theretofore organized under any other law of this State
for a purpose or purposes for which a corporation may be organ-
ized under this act. ,

(h) “‘Director’” means any member of the governing board of
a corporation, whether designated as director, trustee, manager,
governor, or by any other title.

(i) ‘““BEarned surplus’’ means the portion of the surplus that
represents the net earnings, gains and profits, after deduction of
all losses, that have not been distributed to the shareholders as
dividends or transferred to stated capital or capital surplus, or
applied to other purposes permitted by law.
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(j) ““Foreign corporation’” means a corporation for profit or-
ganized under laws of a jurisdiction other than this State for a
purpose or purposes for which a corporation may be organized
under this aet.

(k) *‘Insolvent,”” except as used in Chapter 14 of this act,
means being unable to pay debts as they become due in the usual
course of the debtor’s business.

(1) ““Net assets’” means the amount by which the assets of a
corporation exceed its liabilities. Treasury shares are not assets
and stated capital and surplus are not liabilities,

(m) ““Secretary of State’’ means the Secretary of State of New
Jersey.

(n) ‘“Shareholder’’ means one who is a holder of record of
shares in a corporation.

(o) ““Shares’’ means the units into which the proprietary in-
terests in a corporation are divided.

(p) ‘“‘Stated capital’’ means, at any particular time, the sum of

(1) the par value of all shares of the corporation having a
par value that have been issued;

(11) the amount of the consideration received by the corpora-
tion for all shares of the corporation without par value that
have been issued, except such part of the consideration therefor
as may have been allocated to surplus in a manner permitted
by law; and

(iil) such amounts not included in paragraphs 14A:1-2(p) (i)
and 14A:1-2(p) (ii) as have been transferred to stated capital
of the corporation, whether upon the issue of shares as a share
dividend or otherwise, minus all reductions from such sum as
have been effected in a manner permitted by law.

(q) ““Subseriber’’ means one who subscribes for shares in a cor-
poration, whether before or after incorporation.

(r) ““Subsidiary’’ means a domestic or foreign corporation
whose outstanding shares are owned directly or indirectly by an-
other domestie or foreign corporation in such number as to entitle
the holder at the time to elect a majority of its directors without
regard to voting power which may thereafter exist upon a default,
failure or other contingency.

(s) ““Surplus’’ means the excess of the net assets of a corpora-
tion over its stated capital.

(t) ““Treasury shares’ means

(i) shares of a corporation which have been issued, have been
subsequently acquired by the corporation under circumstances

3
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which do not result in automatic cancellation and have not been
cancelled by action of the board; and

(ii) shares which have been distributed as a share dividend
upon treasury shares pursuant to subsection 14A:7-15(4).

Treasury shares are issued shares, but not outstanding shares.

14A:1-3. AppricaTioN oF Acrt.

This aect shall apply to

(1) every corporation which is organized under this act;

(2) every corporation which reincorporates under this act pur-
suant to seetion 14A :1-4;

(3) every corporation which was organized under or became
subject to, any heretofore enacted law of this State with respect
to which power to amend or repeal was reserved to the Legislature,
and which provided for the organization of a corporation or cor-
porations for a purpose or purposes for which a corporation may
be organized under this act;

(4) every corporation organized under or subject to any other
law of this State providing for the organization of corporations
for any purpose for which a corporation may not be organized
under this act

(a) to the extent that this act provides that this act shall be
applicable, in whole or in part, to any such corporation; or

(b) to the extent that the law applicable to any such corpo-
ration provides that this act shall be applicable to any such
corporation;

(5) foreign corporations to the extent provided in this act; and

(6) commerce with foreign nations and among the several
states, and to foreign corporations, including those formed by or
under any act of Congress, only to the extent permitted under
the Constitution and laws of the United States.

14A:14. ReixcorroraTion Uxper Tuis Acr sy Cerrarx Corro-
raTIONS OrRGANIZED UNDER SPECIAL AcTs.

Any corporation which has been organized by special act of the
Legislature for any of the purposes permitted by this act, and to
which this act does not apply pursnant to section 14A:1-3, may
come under and be subject to the provisions of this act, and con-
tinue in existence and operation as if organized hereunder, by
amending its certificate of incorporation pursuant to the provisions
of this act and filing a certificate of such amendment in the office
of the Secretary of State, together with a certificate waiving any

4
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right of exemption from taxation and from privileges and ad-
vantages arising under such special act of incorporation. There-
upon, such corporation shall be deemed to be incorporated under
this act and to be free from the liabilities and provisions of the
act or acts under which it was formerly incorporated. Nothing
in this section shall be held to affect such transactions, liabilities
or debts of any such corporations, occurring before the filing of
such certificate.

14A:1-5. Reservarion or PowEs.

This act may be supplemented, altered, amended or repealed by
the Legislature, and every corporation, domestic or foreign, to
which this act applies shall be bound thereby.

14A:1-6. Execution, Fraxe avp Recorping or DocUMENTS,

(1) If a document relating to a domestic or foreign corporation
is required or permitted to be filed in the office of the Secretary
of State under this act:

(a) The document shall be in the English langnage, except
that the corporate name need not be in the English language if
written in English letters or Arabic or Roman numerals, and
except that this requirement shall not apply to a certificate of
good standing under paragraph 14A :2-4(2) (b), section 14A :2-5,
or subsection 14A :13-4(2).

(b) The filing shall be accomplished by delivering the docu-
ment to the office of the Secretary of State, together with the
fees and any accompanying documents required by law. There-
upon, the Secretary of State shall endorse upon it the word
““Filed’’ with his official title and the date of filing thereof, and
shall file it in his office. If so requested at the time of the de-
livery of the document to his office, the Secretary of State shall
include the hour of filing in his endorsement thereon.

(¢) The transaction in connection with which the document
has been filed shall be effective at the time of filing, unless a
subsequent effective time 1s set forth in such document pursuant
to any other provision of this act, in which case such transaction
shall be effective at the time so specified, which shall in no event
be later than 30 days after the date of filing.

(2) If a document relating to a domestic corporation or a foreign
corporation is required or permitted to be filed under this act and
is also required by this act to be executed on behalf of such cor-
poration, the document shall be signed by the chairman of the
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board, or the president or a vice-president. The name of any per-
son so signing such a document, and the capacity in which he signs,
shall be stated beneath or opposite his signature. The document
may, but need not, contain

(a) the corporate seal; or

(b) an attestation by the secretary or an assistant secretary
of the corporation; or

(¢) an acknowledgment or proof,

If the corporation is in the hands of a receiver, trustee, or other
court appointed officer, the document shall be signed by such fi-
duciary or the majority of them, if there are more than one.

(3) If a document relating to a domestic or foreign corporation
was required or permitted to be filed in the office of the Secretary
of State under the law in force prior to the effective date of this
act and was or is duly executed before or after the effective date
of this act, in accordance with such law, to reflect any vote, consent,
certification, or action by directors, officers, or shareholders of a
corporation or by any such persons on behalf of the corporation,
duly taken, given or made before the effective date of this act,
such document and any annual report by a corporation, so exe-
cuted, may be filed in the office of the Secretary of State on the
effective date of this act, and within 6 months thereafter.

(4) The Secretary of State shall record all documents, excepting
annual reports, which relate to or in any way affect corporations,
and which are required or permitted by law to be filed in his office.
The recording may be effected by typewritten copy, or by photo-
graphic, microphotographic or microfilming process, or in such
other manner as may be provided by law. Such records shall be
kept in a place separate and away from the place where the orig-
inals are filed.

14A:1-7. Repean or Prior Aorts.

The repeal by this act of the whole or any part of any act under
which there was organized any corporation in existence on the
effective date of this act, shall not work a dissolution of such cor-
poration, but such corporation, its officers, directors and share-
holders shall have the same rights, and shall be subject to the same
limitations, restrictions, liabilities and penalties as those pre-
scribed by this act for corporations organized under this act, their
officers, directors and shareholders.

6
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14A:1-8. Nomices,

In computing the period of time for the giving of any notice
required or permitted by this act, or by a certificate of incorpora-
tion or by-laws or any resolution of directors or shareholders, the
day on which the notice is given shall be excluded, and the day on
which the matter noticed is to occur shall be included. If notice
i3 given by mail, the notice shall be deemed to be given when de-
posited in the mail addressed to the person to whom it is directed
at his last address as it appears on the records of the corporation,
with postage prepaid thereon.

14A :1-9.  Certivicates anp Certirrep CorIrs.

(1) Upon request of any person, the Secretary of State shall
furnish certified copies of documents filed in his office in accordance
with the provisions of this act.

(2) Upon request of any person, the Secretary of State shall
certify to the existence or non-existence of any facts on record in
his office relating to domestic or foreign corporations.

CHAPTER 2

ForMATION
Section

14A:2-1. Purposes.

14A:2-2. Corporate Name of Domestic or Foreign Corporations.
14A:2-3. Reserved Name.

14A:2-4. Registered Name.

14A:2-5. Renewal of Registered Name.

14A:2-6. Incorporators.

14A:2-7.  Certificate of Incorporation.

14A:2-8. Organization Meeting of Directors.

14A:2-9. By-laws; Making and Altering.

14A:2-10. By-laws and Other Powers in Emergency.

14A:2-1. PurrosEes.

A corporation may be organized under this act for any lawful
business purpose or purposes except to do in this State any busi-
ness for which organization is permitted under any other statute
of this State unless such statute permits organization under this
act.
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14A:2-2.  CorroraTE NaME or DoMESTIC OR FOREIGN (CORPORATIONS.

(1) The corporate name of a domestic corporation or of a for-
eign corporation authorized to transact business in this State

(a) shall not contain any word or phrase, or abbreviation or
derivative thereof, which indicates or implies that it is organized
for any purpose other than one or more of the purposes per-
mitted by its certificate of incorporation;

(b) shall not be the same as, or confusingly similar to, the
corporate name of any domestic corporation, including a cor-
porate name set forth in a certificate of incorporation filed in
the office of the Secretary of State whose effective date is sub-
sequent to the date of filing, as authorized by subsection 14A :2-7
(2), or of any foreign corporation authorized to transact busi-
ness in this State or any corporate name reserved or registered
under this act, unless the written consent of such other domestic
or foreign corporation or holder of a reserved or registered
name to the adoption of its name, or a confusingly similar name
is filed in the office of the Secretary of State with the certificate
of incorporation or with the application for an original or
amended certificate of authority to transact business in this
State or, in lieu of such consent, there is filed a certified copy
of a final judgment of a court of competent jurisdiction estab-
lishing the prior right of the corporation to the use of such name
in this State, and

(¢) shall not contain any word or phrase, or any abbreviation
or derivative thereof, the use of which is prohibited or restricted
by any other statute of this State, unless any such restrictions
have been complied with.

(2) This section

(a) shall not require any domestic corporation organized prior
to the effective date of this act or any foreign corporation au-
thorized to transact business in this State prior to the effective
date of this act to change its corporate name in order to comply
with this section, if such name is otherwise lawful on the effec-
tive date of this act. No such corporation shall change its cor-
porate name on or after the effective date of this act to a name
which is not available for corporate use under this section;

(b) shall not prevent a domestic corporation with which an-
other corporation, domestic or foreign, is merged, or which is
formed by the reorganization or consolidation of one or more
other domestic or foreign corporations or upon a sale, lease or
other disposition to, or exchange with, a domestic corporation

8
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of all or substantially all the assets of another corporation, do-

mestic or foreign, including its name, from having the same

corporate name as any of such corporations if at the time
such other corporation was organized under the laws of, or is
authorized to transact business in, this State; and

(e) shall not prevent a foreign corporation from being au-
thorized to transact business in this State under a fictitious name
which is available for corporate use under this section if such
corporation files in the office of the Secretary of State with its
application for an original or amended certificate of authority

a resolution of its board adopting such fictitious name for use

in transacting business in this State.

(3) The corporate name of a domestic corporation which has
been dissolved and any name confusingly similar to the name of a
domestic corporation which has been dissolved shall not be avail-
able for corporate use for 2 vears after the effective time of dis-
solution, unless, within such 2 year period, the written consent of
such dissolved corporation fo the adoption of its name, or a con-
fusingly similar name, is filed in the office of the Secretary of State
with the cerfificate of incorporation of another domestic corpora-
tion or with the application of a foreign corporation for an original
or amended certificate of authority to transact business in this
State.

(4) The filing in the office of the Secretary of State of the certifi-
cate of incorporation of a domestic corporation or the issuance by
the Secretary of State of a certificate to a foreign corporation
authorizing it to transact business in this State shall not preclude
an action by this State to enjoin a violation of this section or an
action by any person adversely affected to enjoin such violation
or the use of a corporate name in violation of the rights of such
person, whether on principles of unfair competition or otherwise.
The court in any such action may grant any other appropriate
relief.

14A:2-3. Rrservep NAME,

(1) The exclusive right to the use of a corporate name may be
reserved upon compliance with the provisions of this section.

(2) The reservation shall be made by filing in the office of the
Secretary of State an application to reserve a specified corporate
name, executed by or on behalf of the applicant and setting forth
the name and address of the applicant. If the Secretary of State
finds that the name complies with the provisions of section 14A :2-2,

Y
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he shall reserve if for the exclusive use of the applicant for a period
of 120 days from the date of filing of the application and shall
issue a certificate of reservation.

(3) The right to the exclusive use of a specified corporate name
so reserved may be transferred by filing in the office of the Secre-
tary of State a notice of such transfer, executed by or on behalf
of the applicant for whom the name was reserved, and specifying
the name and address of the transferee.

14A:2-4., RecisTErRED NAME,

(1) Any foreign corporation may register its corporate name
under this aet, provided its corporate name is available for use
under section 14A :2-2.

(2) Such registration shall be made by filing in the office of the
Secretary of State:

(a) An application for registration executed on behalf of the
corporation, setting forth the name and the address of the main
business or headquarters office of the corporation, the jurisdic-
tion of its incorporation, the date of its incorporation, a state-
ment that it is ecarrying on or doing business, and a brief state-
ment of the business in which it is engaged; and

(b) A certificate setting forth that such corporation is in good
standing under the laws of the jurisdiction of its incorporation,
executed by the official of such jurisdiction who has custody of
the records pertaining to corporations and dated not earlier
than 30 days prior to the filing of the application.

(3) Such registration shall be effective until the close of the
calendar year in which the application for registration is filed.

14A:2-5. RExeEwan or REGISTERED NAME.

A corporation which has a registration of its corporate name in
effect may renew such registration from year to year by annually
filing in the office of the Secretary of State an application for re-
newal setting forth the facts required to be set forth in an original
application for registration, together with a certificate of good
standing as required for the original registration. A renewal
application may be filed between the first day of October and the
thirty-first day of December in each year, and shall extend the
registration for the following calendar year.

14A:2-6. INCORPORATORS,

(1) One or more individuals or domestic or foreign corporations
may act as incorporator or incorporators of a corporation by sign-

10
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ing and filing in the office of the Secretary of State a certificate
of incorporation for such corporation. Individuals acting as in-
corporators shall be at least 21 years of age. Incorporators need
not be United States citizens or residents of this State or sub-
scribers to shares in the corporation.

(2) Except as otherwise provided in the certificate of incorpo-
ration, any action required or permitted by this act to be taken
by incorporators may be taken without a meeting.

(3) When there are two or more incorporators, if any dies or is
for any reason unable to act, the other or others may act. If there
is no incorporator able to act, any person for whom an incorporator
wag acting as agent may act in his stead, or if such other person

also dies or is for any reason unable to act, his legal representative
may act.

14A:2-7. CERTIFICATE OF |NCORPORATION.

{1} The certificate of incorporation shall set forth:
(a) The name of the corporation;

(b) The purpose or purposes for which the corporation is
organized. It shall be a sufficient compliance with this paragraph
to state, alone or with specifically enumerated purposes, that the
corporation may engage in any activity within the purposes for
which corporations may be organized under this act, and all such
activities shall by such statement be deemed within the purposes
of the corporation, subject to expressed limitations, if any;

(e) The aggregate number of shares which the corporation
shall have authority to issue; if such shares are to consist of
one class only, the par value of each of such shares, or a state-
ment that all of such shares are without par value;

(d) If the shares are, or are to be, divided into classes, or
into classes and series, the designation of each class and series,
the number of shares in eaech class and series, and a statement
of the relative rights, preferences and limitations of the shares
of each class and series, to the extent that such designations,
numbers, relative rights, preferences and limitations have heen
determined;

(e) If the shares are, or are to be, divided into classes, or
into classes and series, a statement of any authority vested in
the board to divide the shares into classes or series or both, and
to determine or change for any class or series its designation,
number of shares, relative rights, preferences and limitations;

11



Rt bstio S s e

You're viewing an archived copy from the New Jersey State Library.

(f) Any provision not inconsistent with this act or any other
statute of this State, which the incorporators elect to set forth
for the management of the business and the conduct of the af-
fairs of the corporation, or creating, defining, limiting or regu-
lating the powers of the corporation, its directors and share-
holders or any class of shareholders, including any provision
which under this act is required or permitted to be set forth
in the by-laws;

(g) The address of the corporation’s initial registered office,
and the name of the corporation’s initial registered agent at
such address;

(h) The number of directors constituting the first board and
the names and addresses of the persons who are to serve as
such directors;

(i) The names and addresses of the incorporators;

(i) The duration of the corporation if other than perpetual;
and

(k) If, pursuant to subsection 14A:2-7(2), the certificate of

incorporation is to be effective on a date subsequent to the date
of filing, the effective date of the certificate.

(2) The certificate of incorporation shall be filed in the office
of the Secretary of State. The corporate existence shall begin
upon the effective date of the certificate, which shall be the date
of the filing or such later time, not to exceed 30 days from the
date of filing, as may be set forth in the certificate. Such filing
shall be conclusive evidence that all conditions precedent required
to be performed by the incorporators have been complied with and,
after the corporate existence has begun, that the corporation has
been incorporated under this act, except as against this State in
a proceeding to cancel or revoke the certicate of ineorporation or
for involuntary dissolution of the corporation,

14A :2-8. OreanNization MEETING oF [IRECTORS,

On or after the effective date of the certificate of incorporation,
an organization meeting of the board named in the certificate of
incorporation shall be held, at the call of a majority of the incor-
porators, to adopt by-laws, elect officers, and transact such other
business as may come before the meeting, The incorporators call-
ing the meeting shall give at least 5 days’ notice thereof by mail
to each director named in the certificate of incorporation, which
notice shall state the time and place of the meeting.

12
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14A:2-9. By-Laws; MAKING AND ALTERING.

(1) The initial by-laws of a corporation shall be adopted by the
board at its organization meeting. Thereafter, the board shall have
the power to make, alter and repeal by-laws unless such power is
reserved to the shareholders in the certificate of incorporation,
but by-laws made by the board may be altered or repealed, and
new by-laws made, by the sharcholders. The shareholders may
prescribe in the by-laws that any by-law made by them shall not
be altered or repealed by the board.

(2) The initial by-laws of a corporation adopted by the board
at its organization meeting shall be deemed fo have been adopted
by the shareholders for purposes of this act.

(3) Any provision which this act requires or permits to be set
forth in the by-laws may be set forth in the certificate of incorpo-
ration with equal force and effect.

14A:2-10. By-rtaws axp Orger Powers 1N EMERGENCY.

(1) The board of a corporation may adopt emergency by-laws,
subject to repeal or change by action of the shareholders, which
shall, notwithstanding any different provision elsewhere in this
act or in the certificate of incorporation or by-laws, be operative
during any emergency in the conduct of the business of the cor-
poration resulting from an attack on the United States or any
nuclear or atomic disaster. The emergency by-laws may make any
provision that may be practical and necessary for the circum-
tances of the emergency, including provisions that

(a) a meeting of the board may be called by any officer or
director in such manner and under such conditions as shall be
prescribed in the emergency by-laws;

{b) the director or directors in attendance at the meeting, or
any greater number fixed by the emergency by-laws, shall con-
stitute a quorum; and

(¢) the officers or other persons designated in a list approved
by the board before the emergency, all in such order of priority
and subject to such conditions and for such period of time, not
longer than reasonably necessary after the termination of the
emergency, as may be provided in the emergency by-laws or in
the resolution approving the list, shall, to the extent required
to provide a quorum at any meeting of the board, be deemed
directors for such meeting.

(2) Before or during any such emergency, the board may pro-
vide, and from time to time modify, lines of succession in the event
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that during such an emergeney any or all officers or agents of the
corporation shall for any reason be rendered incapable of discharg-
ing their duties.

(3) Before or during any such emergency, the board may change
the head office or designate several alternative head offices or re-
gional offices, or authorize the officers so to do, said change to be
effective during the emergency. )

(4) To the extent not inconsistent with any emergency by-laws
so adopted, the by-laws of the corporation shall remain in effect
during any such emergency and upon its termination the emer-
gency by-laws shall cease to be operative.

(5) Unless otherwise provided in emergency by-laws, notice of
any meeting of the board during any such emergency need be given
only to such of the directors as it may be feasible to reach at the
time and by such means as may be feasible at the time, including
publication, or other means of mass communication.

(6) To the extent required to constitute a quorum at any meet-
ing of the board during any such emergency, the officers of the
corporation who are present shall, unless otherwise provided in
emergency by-laws, be deemed, in order of rank and within the
same rank in order of seniority, directors for such meeting.

(7) No officer, director or employee acting in accordance with
any emergency by-laws shall be liable except for willful miscon-
duet. No officer, director or employee shall be liable for any action
taken by him in good faith in such an emergency in furtherance
of the ordinary business affairs of the corporation even though
not authorized by the by-laws then in effect.

CHAPTER 3

Powzsrs

Section

14A:3-1.  General Powers.

14A:3-2. Ultra Vires Transactions.

14A :3-3.  Guaranty Not In Furtherance of Corporate Purposes.
14A:3-4.  Contributions by Corporations.

14A:3-5. Indemmnification of Directors, Officers and Employees.
14A:3-6. Provisions Relating to Actions by Shareholders.
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14A:3-1. GENERAL POwWERS.

(1) BEach corporation, subjeet to any limitations provided in
this act or any other statute of this State, or in its certificate of
incorporation, shall have power

(a) to have perpetual duration unless a limited period is
stated in its certificate of incorporation;

(b) to sue and be sued, complain and defend and participate
as a party or otherwise in any judicial, administrative, arbitra-
tive or other proceeding, in its corporate name;

{¢) to have a corporate seal which may be altered at pleasure,
and to use the same by causing it, or a facsimile thereof, to be
impressed or affixed or in any other manner reproduced;

(d) to purchase, lease or otherwise acquire, own, hold, im-
prove, use and otherwise deal in and with, real or personal prop-
erty, or any interest therein, wherever situated;

(e) to sell, convey, mortgage, create a security interest in,
lease, exchange, transfer and otherwise dispose of all or any
part of its property and assets;

(f) to purchase, subseribe for, or otherwise acquire, own,
hold, vote, use, employ, sell, exchange, mortgage, lend, create a
security interest in, or otherwise dispose of, and otherwise use
and deal in and with, shares or other interests in, or obligations
of, other domestic or foreign corporations, associations, part-
nerships or individuals, or direct or indirect obligations of any
domestic or foreign government or instrumentality thereof;

(g) to make contracts and guarantees and incur liabilities,
borrow money, issue its bonds, and secure any of its obligations
by mortgage of or creation of a security interest in all or any
of its property, franchises and income;

(h) to lend money, invest and reinvest its funds, and take and
hold real and personal property as security for the payment of
funds so loaned or invested;

(i) to conduct its business, carry on its operations, and have
offices and exercise the powers granted by this act anywhere in
the universe;

(j) to elect or appoint officers, employees and agents of the
corporation, and define their duties and fix their compensation;

(k) to make and alter by-laws for the administration and
regulation of the affairs of the corporation;

(1) to pay pensions and establish pension, profit-sharing, stock
option, stock purchase, incentive and deferred compensation
plans, and plans of similar nature for, and to furnish mediecal
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services, life, sickness, accident, disability or unemployment in-
surance and benefits, education, housing, social and recreational
services and other similar aids and services to, any or all of its
directors, officers and employees, their families, dependents or
beneficiaries;

(m) to participate with others in any corporation, partner-
ship, limited partnership, joint venture, or other association of
any kind, or in any transaction, undertaking or arrangement
which the participating corporation would have power to con-
duct by itself, whether or not such participation involves sharing
or delegation of control with or to others;

(n) at the request of the United States government or of any
of ils agencies, to transact any lawful business in time of war
or other national emergency, notwithstanding the purpose or
purposes set forth in its certificate of incorporation;

(o) to have and exercise all other powers necessary or con-
venient to effect any or all of the purposes for which the cor-
poration is organized.

(2) It shall not be necessary to set forth in the certificate of
incorporation any corporate powers enumerated in this act.

14A:3-2.  Urntra Vires TRANSACTIONS.

No act of a corporation and no conveyance or transfer of real or
personal property to or by a corporation shall be invalid by reason
of the fact that the corporation was without capacity or power
to do such act or to make or receive such conveyance or {ransfer,
but such lack of capacity or power may be asserted:

(a) In a proceeding by a shareholder against the corporation
to enjoin the doing of any act or acts or the transfer of real or
personal property by or to the corporation. If the unauthorized
acts or transfer sought to be enjoined are being, or are to be, per-
formed or made pursuant to any contract to which the eorporation
is a party, the court may, if all of the parties to the contract are
parties to the proceeding and if it deems the same to be equitable,
set aside and enjoin the performance of such contract, and in so
doing may allow to the corporation or to the other parties to the
contract, as the case may be, compensation for the loss or damage
sustained by either of them which may result from the action of
the court in setting aside and enjoining the performance of such
contract, but anticipated profits to be derived from the performance
of the contract shall not be awarded by the court as a loss or dam-
age sustained.
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(b) In a proceeding by the corporation, whether acting directly
or through a receiver, trustee, or other legal representative, or
through shareholders in a representative suit, against the incum-
bent or former officers or directors of the corporation.

(¢) In a proceeding by the Attorney General, as provided in
this act, to dissolve the corporation, or in a proceeding by the
Attorney General to enjoin the corporation from the transaction
of unauthorized business.

14A:3-3. Guaranty Nor In Furraerance or ConporATe Pun-
POSES,

A corporation may give a guaranty not in furtherance of its
corporate purposes only when authorized at a meeting of share-
holders by the affirmative vote of two-thirds of the votes cast by
the holders of each class and series of shares entitled to vote
thereon. If authorized by a like vote, such guaranty may be se-
cured by a mortgage of or a security interest in all or any part of
the corporate property, or any interest therein, wherever situated.

14A :3-4. ContripuTioNs BY CORPORATIONS,

(1) Any corporation organized for any purpose under any gen-
eral or special law of this State, unless otherwise provided in its
certificate of incorporation or by-laws, shall have power, irrespec-
tive of corporate benefit, to aid, singly or in cooperation with other
corporations and with natural persons, in the creation or mainte-
nance of institutions or organizations engaged in community fund,
hospital, charitable, philanthropie, educational, scientific or benev-
olent activities or patriotic or civie activities conducive to the
betterment of social and economic conditions, and the directors
may appropriate, spend or contribute for such purposes such rea-
sonable sums as they may determine; provided, that a contribution
shall not be authorized hereunder if at the time of the contribution
or immediately thereafter the donee institution shall own more
than 10% of the voting stock of the donor corporation or one of
its subsidiaries.

(2) The provisions of this section shall not be construed as
directly or indirectly minimizing or interpreting the rights and
powers of corporations, as heretofore existing, with reference to
appropriations, expenditures or contributions of the nature above
specified.
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14A:3-5. InpEmNIFICATION OF DIRECTORS, OFFICERS AND EMPLOY-
EES.
(1) As used in this section,

{a) ‘““corporate agent’’ means any person who is or was a
director, officer, employee or agent of the indemnifying corpo-
ration and any person who is or was a director, officer, trustee,
employee or agent of any other enterprise, serving as such at
the request of the indemnifying corporation, or the legal repre-
sentative of any such director, officer, trustee, employee or agent;

(b) ““other enterprise’’ means any domestic or foreign cor-
poration, other than the indemmifying corporation, and any
partnership, joint venture, sole proprietorship, trust or other
enterprise, whether or not for profit, served by a corporate
agent;

(e) ““expenses’® means reasonable costs, disbursements and
counsel fees;

(d) ““liabilities’” means amounts paid or incurred in satis-
faction of settlements, judgments, fines and penalties;

(e) ““proceeding’ means any pending, threatened or ecom-
pleted civil, criminal, administrative or arbitrative action, suit
or proceeding, and any appeal therein and any inquiry or in-
vestigation which could lead to such action, suit or proceeding.
(2) Any corporation organized for any purpose under any gen-

eral or special law of this State shall have the power to indemnify
a corporate agent against his expenses and liabilities in connection
with any proceeding involving the corporate agent by reason of
his being or having been such a corporate agent, other than a pro-
ceeding by or in the right of the corporation, if

(a) such corporate agent acted in good faith and in a manner
he reasonably believed to be in or not opposed to the best in-
terests of the corporation; and

(b) with respeet to any criminal proceeding, such corporate
agent had no reasonable cause to believe his conduct was un-
lawful.

The termination of any proceeding by judgment, order, settlement,
conviction or upon a plea of nolo contendere or its equivalent, shall
not of itself create a presumption that such corporate agent did
not meet the applicable standards of conduet set forth in para-
graphs 14A:3-5(2) (a) and 14A:3-5(2) (b).

(3) Any corporation organized for any purpose under any gen-
eral or special law of this State shall have the power to indemnify
a corporate agent against his expenses in connection with any
proceeding by or in the right of the corporation to procure a judg-
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ment in its favor which involves the corporate agent by reason
of his being or having been such corporate agent, if he acted in
good faith and in a manner he reasonably believed to be in or not
opposed to the best interests of the corporation. However, in such
proceeding no indemnmification shall be provided in respect of any
claim, issue or matter as to which such corporate agent shall have
been adjudged to be liable for negligence or misconduct, unless and
only to the extent that the court in which such proceeding was
brought shall determine upon application that despite the adjudi-
cation of liability, but in view of all circumstances of the case, such
corporate agent is fairly and reasonably entitled to indemnity for
such expenses as the court shall deem proper.

(4) Any corporation organized for any purpose under any gen-
eral or special law of this State shall indemnify a corporate agent
against expenses to the extent that such corporate agent has been
successful on the merits or otherwise in any proceeding referred
to in subsections 14A :3-5(2) and 14A:3-5(3) or in defense of any
claim, issue or matter therein.

(5) Any indemnification under subsection 14A :3-5(2) and, un-
less ordered by a court, under subsection 14A :3-5(3), may be made
by the corporation only as authorized in a specific case upon a
determination that indemnification is proper in the circumstances
because the corporate agent met the applicable standard of con-
duect set forth in subsection 14A :3-5(2) or subsection 14A :3-5(3).
Such determination shall be made

{a) by the board of directors acting by a quorum consisting
of directors who were not parties to the proceeding; or

(b) if such a quorum is not obtainable, or, even if obtainable
and a quorum of the disinterested directors so directs, by inde-
pendent legal counsel in a written opinion; or

(e) by the shareholders.

(6) Expenses incurred by a corporate agent in connection with
a proceeding may be paid by the corporation in advance of the final
disposition of the proceeding upon receipt of an undertaking by
or on behalf of the corporate agent to repay such amount unless
it shall ultimately be determined that he is entitled to be indemni-
fied as provided in this section.

(7) (a) If a corporation upon application of a corporate agent
has failed or refused to provide indemnification as required under
subsection 14A :3-5(4) or permitted under subsections 14A:3-5(2),
14A:3-5(3) and 14A:3-5(6), a corporate agent may apply to a
court for an award of indemmification by the corporation, and
such court
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(i) may award indemnification to the extent authorized under
subsections 14A :3-5(2) and 14A :3-5(3) and shall award indemni-
fication to the extent required under subsection 14A:3-5(4),
notwithstanding any contrary determination which may have
been made under subsection 14A :3-5(5); and

(i1) may allow reasonable expenses to the extent authorized
by, and subject to the provisions of, subsection 14A :3-5(6), if
the court shall find that the corporate agent has by his pleadings
or during the course of the proceeding raised genuine issues of
fact or law.

{b) Application for such indemnmification may be made

(i) in the civil action in which the expenses were or are to
be incurred or other amounts were or are to be paid; or

(i1) to the Superior Court in a separate proceeding. If the
application is for indemnification arising out of a civil action,
it shall set forth reasonable cause for the failure to make appli-
cation for such relief in the action or proceeding in which the
expenses were or are to be incurred or other amounts were or are
to be paid.

The application shall set forth the disposition of any previous
application for indemnification and shall be made in such manner
and form as may be required by the applicable rules of court or,
in the absence thereof, by direction of the court to which it ig made.
Such application shall be upon notice to the corporation. The court
may also direct that notice shall be given at the expense of the
corporation to the shareholders and such other persons as it may
designate in such manner as it may require.

(8) The indemnification provided by this section shall not ex-
clude any other rights to which a corporate agent may be entitled
under a certificate of incorporation, by-law, agreement, vote of
shareholders, or otherwise.

{9) Any corporation organized for any purpose under any gen-
eral or special law of this State shall have the power to purchase
and maintain insurance on behalf of any corporate agent against
any expenses incurred in any proceeding and any liabilities as-
serted against him in his capacity as corporate agent, whether or
not the corporation would have the power to indemnify him against
such liability under the provisions of this section.

(10) The powers granted by section 14A :3-5 may be exercised
by the corporation notwithstanding the absence of any provision
in its certificate of incorporation or byv-laws authorizing the exer-
cise of such powers.
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14A:3-6. Provistons RELATING T0 ACTIONS BY SHAREHOLDERS.

(1) No action shall be brought in this State by a shareholder in
the right of a domestic or foreign corporation unless the plaintiff
was a holder of shares or of voting trust certificates therefor at
the time of the transaction of which he complains, or his shares
or voting trust certificates thereafter devolved upon him by op-
eration of law from a person who was a holder at such time.

(2) In any action hereafter instituted in the right of any such
corporation by the holder or holders of shares of such corporation
or of voting trust certificates therefor, the court having jurisdic-
tion, upon final judgment and a finding that the action was brought
without reasonable cause, may require the plaintiff or plaintiffs
to pay to the parties named as defendant the reasonable expenses,
including fees of attorneys, incurred by them in the defense of
such action.

(3) In any action now pending or hereafter instituted or main-
tained in the right of any such corporation by the holder or holders
of less than 5% of the outstanding shares of any class of such cor-
poration or of voting trust certificates therefor, unless the shares
or voting trust certificates so held have a market value in excess
of $25,000.00, the corporation in whose right such action is brought
shall be entitled at any time before final judgment to require the
plaintiff or plaintiffs to give security for the reasonable expenses,
including fees of attorneys, that may be incurred by it in connec-
tion with such action or may be incurred by other parties named
as defendant for which it may become legally liable. Market value
shall be determined as of the date that the plaintiff institutes the
action or, in the case of an intervener, as of the date that he be-
comes a party to the action. The amount of such security may from
time to time be increased or decreased, in the discretion of the
court, upon showing that the security provided has or may become
inadequate or excessive. The corporation shall have recourse to
such security in such amount as the court having jurisdiction shall
determine upon the termination of such action.

CHAPTER 4

Recisterep Orrice AND RecisTeEreED AgENT; ANNUAL Report
Section
14A:4-1. Registered Office and Registered Agent,
14A :4-2.  Function of Registered Agent and Office; Service of
Process, Notice or Demand.
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14A:4-3. Change of Registered Office or Registered Agent.
14A:4-4. Resignation of Registered Agent.
14A:4-5. Annual Report to Secretary of State.

14A:4-1. RrcistErEp OrricE AND REGISTERED AGENT.

(1) Every corporation organized for any purpose under any
general or special law of this State and every foreign corporation
authorized to transact business in this State shall continuously
maintain a registered office in this State, and a registered agent
having a business office identical with such registered office.

(2) The registered office may be, but need not be, the same as
a place of business of the corporation which it serves.

(3) The registered agent may be a natural person of the age
of 21 years or more, or a domestic corporation or a foreign cor-
poration authorized to transact business in this State, whether or
not any such agent corporation is organized for a purpose or pur-
poses for which a corporation may be organized under this act.

(4) The designation of a principal or registered office in this
State and of a registered agent in charge thereof by any corpora-
tion of this State or by any foreign corporation authorized to
transact business in this State, as in force on the effective date of
this act, shall continue with like effect as if made hereunder until
changed pursuant to this aef.

14A:4-2. Fuwxorion or REGISTERED AGENT AND OFFICE; SERVICE
or Process, NoTice or DEMAND.

(1) Every registered agent shall be an agent of the corporation
which has appointed him, upon whom process against the corpo-
ration may be served.

(2) Whenever any law of this State requires or permits any
notice or demand to be given to or made upon a domestic corpora-
tion or a foreign corporation authorized to transact business in
this State, its officers or directors, such notice or demand may be
sent by mail or otherwise, as the law may require or permit, to
the registered office of the corporation in this State, and such
notice so given or demand so made shall be sufficient notice or
demand.

(3) The provisions of this section shall not exclude any other
method provided by law for serviee of process upon a corporation,
domestic or foreign, or for service of a notice or demand upon such
corporation, its officers or directors.

(4) Whenever any law of this State requires that any certificate,
report or statement made, published, filed or recorded by any
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corporation, domestic or foreign, state the residence or post office
address of any incorporator, shareholder, director or officer, it
shall be sufficient if the address of the registered office of the cor-
poration in this State is stated.

14A:4-3. Cuance or Becisterep OFFICE or REGISTERED AGENT,

(1) A domestic corporation or a foreign corporation authorized
to transaect business in this State may change its registered office
or its registered agent, or both. When the registered office is
changed, or when the registered agent is changed, or dies, resigns
or becomes disqualified, the corporation shall, by resolution of the
board, forthwith fix the address of the new registered office or
designate the successor registered agent or both, as the case may be.

(2) Such corporation shall forthwith file in the office of the
Secretary of State a certificate executed on behalf of the corpora-
tion setting forth

(a) the name of the corporation;

(b) if the registered agent is not being changed, the name of
the registered agent;

(¢) 1if the registered agent is being changed, the names of the
registered agent being succeeded and of the successor registered
agent; _

(d) if the registered office is not being changed, the address
of the then registered office;

(e) if the registered office is being changed, the address of the
registered office immediately prior to the change, and the ad-
dress of the new registered office;

(f) that the address of its registered office and the address of
its registered agent will be identical after the change; and

(g) that the change in registered office, or registered agent,
or both, is made pursuant to resolution of the board.

(3) The registered agent of one or more domestic or foreign
corporations may change the registered office of such corporation
or corporations to another address in the same municipality or
county of this State by filing in the office of the Secretary of State
a certificate executed by such agent and setting forth

(a) the names of all the corporations whose registered offices
are being changed and for which he or it is the registered agent,
listed in alphabetical order;

(b) the address of the registered office of each such corpora-
tion immediately prior to the change, and the address of the
new registered office;
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(¢) that the address of the registered office of each such cor-
poration and the address of its registered agent will be identical
after the change; and

(d) a statement that at least 20 days’ prior notice of the
change has been given to each such corporation in writing.

The change of the registered office of each of the corporations
named in the certificate shall become effective upon the date of
such filing or at such later time, not to exceed 30 days after the
date of filing, as may be set forth in the certificate.

14A:4-4. ResicNaTION oF REGISTERED AGENT.

(1) The registered agent of a domestic corporation or a foreign
corporation authorized to transact business in this State may re-
sign by complying with the provisions of this section.

(2) The registered agent shall serve a notice of resignation by
certified mail, return receipt requested, upon the president, or any
vice president, or the seeretary or treasurer of the corporation at
the address last known to the agent, and shall make an affidavit
of such service. If such service cannot be made, the affidavit shall
so state, and shall state briefly why such service cannot be made.
The affidavit, together with a copy of the notice of resignation,
shall be filed in the office of the Secretary of State.

(3) Such resignation shall become effective upon the expiration
of 30 days after the filing in the office of the Secretary of State of
the affidavit under this section or upon the designation by the
corporation of a new registered agent pursnant to this act, which-
ever is earlier. If the corporation fails to designate a new regis-
tered agent within said 30-day period, the corporation shall there-
after be deemed to have no registered agent or registered office in
this State.

14A:4-5. Axxvuan ReporrT T0 SECRETARY OF STATE.

(1) Every domestic corporation and every foreign corporation
authorized to transact business in this State shall file in the office
of the Secretary of State, within the time preseribed by this section,
an annual report setting forth

(a) the name of the corporation and, in the case of a foreign
corporation, the jurisdiction of its incorporation;

(b) the address of the registered office of the corporation in
this State, and the name of its registered agent in this State at
such address, and, in the case of a foreign corporation, the ad-
dress of its main business or headguarters offiee;
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(¢) the names and addresses of the directors and officers of
the corporation; and

(d) the date appointed for the next annual meeting of the
shareholders for the election of directors.

(2) Such report shall be filed within 30 days after the time
appointed for holding the annual election of directors, commencing
with the time appointed for the first annual election of directors
following the date of incorporation or of registering to transact
business.

(3) If the report is not so filed, the corporation shall, after
written demand therefor by the Secretary of State by certified
mail addressed to the corporation at the last address appearing
of record in his office, forfeit to the State a penalty of $200.00 for
each report required to have been filed not more than 5 years prior
thereto and remaining unfiled, to be recovered with costs in a civil
action prosecuted by the Attorney General. No corporation shall
be subject to penalty if it shall, within 30 days after such written
demand, file the reports required by law and shall pay to the See-
retary of State a fee of $£10.00 for the filing of each such report.
In lieu of such civil action, the Seeretary of State, after expiration
of such 30-day period, may issue a certificate to the Clerk of the
Superior Court that the corporation is indebted for the payment
of such penalty, and thereupon the Clerk shall immediately enter
upon his record of docketed judgments the name of such corpora-
tion as the judgment debtor, and of the State as the judgment
creditor, a statement that the penalty is imposed under this seec-
tion, the amount of the penalty, and the date of such certificate.
Such entry shall have the same foree as a judgment docketed in
the Superior Court. The Secretary of State within 5 days after
such entry shall give notice thereof to the corporation by certified
mail addressed to the corporation at the last address appearing
of record in his office.

(4) The Secretary of State shall furnish annual report forms,
shall keep in his office all such reports and shall prepare an alpha-
betical index thereof, which reports and index shall be open to
public inspection at proper hours.
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CHAPTER 5

SHEAREHOLDERS' MEETINGS AND ELrcTiONs; RicETS AND
Liapmurries or SHaArRrEHOLDERS 1IN CeErramny (Cases

Section

14A:5-1. Place of Shareholders’ Meetings.

14A:5-2.  Annual Meeting of Shareholders.

14A:5-3. Call of Special Meetings of Sharcholders.

14A:5-4. Notice of Shareholders’ Meetings.

14A:5-5. Waiver of Notice or of Lapse of Time.

14A:5-6.  Action by Shareholders Without a Meeting.

14A:5-7. Fixing Record Date.

14A:5-8. Voting List.

14A:5-9.  Quorum of Shareholders.

14A:5-10. Voting of Shares.

14A :5-11. Votes Required.

14A:5-12. Greater Voting Requirements.

14A:5-13. Shares Owned or Controlled by the Corporation Not
Voted or Counted.

14A:5-14. Shares Held by Another Corporation.

14A :5-15. Shares Held by Fiduciaries,

14A:5-16. Shares Held Jointly or as Tenants in Common.

14A:5-17. Voting of Pledged Stock.

14A:5-18. When Redeemable Shares No Longer Entitled to Vote.

14A:5-19. Proxy Voting.

14A:5-20. Voting Trust.

14A:5-21. Agreements as to Voting; Provision in Certificate of
Incorporation as to Control of Directors.

14A:5-22. Infant Shareholders and Bondholders.

14A:5-23. Voting Powers of Bondholders; Right to Inspect.

14A:5-24. Elections of Directors; Cumulative Voting.

14A:5-25. Selection of Inspectors,

14A:5-26, Duties of Inspectors.

14A:5-27. Review of Elections by Superior Court.

14 A :5-28. Books and Records; Right of Tnspection.

14A :5-29. Preemptive Rights.

14 A :5-30. Liability of Subscribers and Shareholders.
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14A:5-1. Prace or SHAREHOLDERS’ MEETINGS.

Meetings of shareholders of every corporation organized for
any purpose under any general or special law of this State may,
unless otherwise provided by law, be held at sueh place, within or
without this State, as may be provided in the by-laws or as may
be fixed by the board pursuant to authority granted by the by-
laws. In the absence of any such provision, all meetings shall be
held at the registered office of the corporation.

14A :5-2. Axxvuan MEETING 0OF SHAREHOLDERS.

An annual meeting of the shareholders shall be held at such time
as may be provided in the by-laws and, in the absence of such pro-
vision, at noon on the first Tuesday of April. Failure to hold the
annual meeting at the designated time, or to elect a sufficient num-
ber of directors at such meeting or any adjournment thereof, shall
not affect otherwise valid corporate acts or work a forfeiture or
dissolution of the corporation. If the annual meeting for election
of directors is not held on the date designated therefor, the direc-
tors shall cause the meeting to be held as soon thereafter as con-
venient. If there is a failure to hold an annual meeting for a period
of 30 days after the date designated therefor, or if no date has
been designated for a period of 13 months after the organization
of the corporation or after its last annual meeting, the Superior
Court may, upon the application of any shareholder, summarily
order the meeting or the election, or both, to be held at such time
and place, npon such notice and for the transaection of such busi-
ness as may be designated in such order. At any meeting ordered
to be called pursnant to this section, the shareholders present in
person or by proxy and having voting powers shall constitute a
quorum for the transaction of the business designated in such
order.

14A:5-3. CaLn or SpeEciaL MEETINGS OF SHAREHOLDERS.

Special meetings of the shareholders may be called by the presi-
dent or the board, or by such other officers, directors or share-
holders as may be provided in the by-laws. Notwithstanding any
such provision, upon the application of the holder or holders of
not less than 10% of all the shares entitled to vote at a meeting,
the Superior Court, in an action in which the court may proceed
in a summary manner, for good cause shown, may order a special
meeting of the shareholders to be called and held at such time and
place, upon such notice and for the transaction of such business
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as may be designated in such order. At any meeting ordered to
be called pursuant to this section, the shareholders present in
person or by proxy and having voting powers shall constitute a
quorum for the transaction of the business designated in such
order.

14A:54. NoriceE oF SHAREHOLDERS® MEETINGS.

(1) Except as otherwise provided in this act, written notice of
the time, place and purpose or purposes of every meeting of share-
holders shall be given not less than 10 nor more than 60 days be-
fore the date of the meeting, either personally or by mail, to each
shareholder of record entitled to vote at the meeting.

(2) When a meeting is adjourned to another time or place, it
shall not be necessary, unless the by-laws otherwise provide, to
give notice of the adjourned meeting if the time and place to
whieh the meeting is adjourned are announced at the meeting at
which the adjournment is taken and at the adjourned meeting only
such business is transacted as might have been transacted at the
original meeting. However, if after the adjournment the board
fixes a new record date for the adjourned meeting, a notice of the
adjourned meeting shall be given to each shareholder of record
on the new record date entitled to notice under subsection 14A :5-4

(1).

14A :5-5. Warver or NoTick ok oF Lapse or TimE,

(1) Notice of a meeting need not be given to any shareholder
who signs a waiver of such notice, in person or by proxy, whether
before or after the meeting. The attendance of any shareholder
at a meeting, in person or by proxy, without protesting prior to
the conclusion of the meeting the lack of notice of such meeting,
shall constitute a waiver of notice by him.

(2) Whenever shareholders are authorized to take any action
after the lapse of a prescribed period of time, the action may be
taken without such lapse if such requirement is waived in writing,
in person or by proxy, before or after the taking of such action,
by every shareholder entitled to vote thereon as at the date of the
taking of such action.

14A :5-6.  Acrtion BY SHAREHOLDERS WITHOUT A MEETING.
(1) Any action required or permitted to be taken at a meeting
of shareholders by this act or the certificate of incorporation or
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by-laws of a corporation, may be taken without a meeting if all
the shareholders entitled to vote thereon consent thereto in writing.
(2) Except for actions required or permitted to be taken at a
meeting of shareholders by Chapter 10 of this act, any action re-
quired or permitted to be taken at a meeting of shareholders by
this act or the certificate of incorporation or by-laws of a corpora-
tion, may be taken without a meeting upon the written consent of
less than all the sharcholders entitled to vote thereon, if
{a) such action is provided for by the certificate of incorpo-
ration; and
(b) the shareholders who so consent would be entitled to cast
at least the minimum number of votes which would be required
to take such action at a meeting at which all shareholders en-
titled to vote thereon are present,

Prompt notice of such action shall be given to all shareholders
who would have been entitled to vote upon the action if such meet-
ing were held.

(3) Whenever action is taken pursuant to subsection 14A :5-6(1)
or 14A:5-6(2), the written consents of the sharcholders consenting
thereto shall be filed with the minutes of proceedings of share-
holders.

(4) Any action taken pursuant to subsection 14A:5-6(1) or
14A :5-6(2) shall have the same effect for all purposes as if such
action had been taken at a meeting of the shareholders.

(5) If any other provision of this act requires the filing of a
certificate upon the taking of an action by shareholders, and such
action is taken in the manner authorized by subsection 14A :5-6(1)
or 14A:5-6(2), such certificate shall state that such action was
taken without a meeting pursuant to the written consents of the
shareholders and shall set forth the number of shares represented
by such consents.

14A :5-7. Fixine REcorp DaTE.

(1) For the purpose of determining the shareholders entitled
to notice of or to vote at any meeting of shareholders or any ad-
journment thereof, or to express consent to or dissent from any
proposal without a meeting, or for the purpose of determining
shareholders entitled to receive payment of any dividend or allot-
ment of any right, or for the purpose of any other action, the
by-laws may provide for fixing, or in the absence of such provision
the board may fix, in advance, a date as the record date for any
such determination of shareholders. Such date shall not be more
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than 60 nor less than 10 days before the date of such meeting, nor
more than 60 days prior to any other action.

(2) If no record date is fixed

(a) the record date for the determination of shareholders
entitled to notice of or to vote at a meeting of shareholders shall
be the close of business on the day next preceding the day on
which notice is given, or, if no notice is given, the day next pre-
ceding the day on which the meeting is held; and

(b) the record date for determining shareholders for any pur-
pose other than that specified in paragraph 14A :5-7(2) (a) shall
be at the close of business on the day on which the resolution of
the board relating thereto is adopted.

(3) When a determination of shareholders of record entitled
to notice of or to vote at any meeting of shareholders has been
made as provided in this section, such determination shall apply
to any adjournment thereof, unless the board fixes a new record
date under this section for the adjourned meeting.

14 A :5-8.  Voring Lisrt.

(1) The officer or agent having charge of the stock transfer
books for shares of a corporation shall make and certify a complete
list of the shareholders entitled fo vote at a shareholders’ meeting
or any adjournment thereof. Such list shall

(a) be arranged alphabetically within each class and series,
with the address of, and the number of shares held by, each
shareholder;

(b) be produced at the time and place of the meeting;

(¢) be subject to the inspection of any shareholder during the
whole time of the meeting; and

(d) be prima facie evidence as to who are the shareholders
entitled to examine such list or to vote at any meeting.

(2) If the requirements of this section have not been complied
with, the meeting shall, on the demand of any shareholder in per-
son or by proxy, be adjourned until the requirements are complied
with. Failure to comply with the requirements of this seetion shall
not affect the validity of any action taken at such meeting vrior
to the making of any such demand.

14A:5-9. QUORUM OF SHAREMOLDERS.

(1) Unless otherwise provided in the certificate of incorporation
or this act, the holders of shares entitled to cast a majority of the
votes at a meeting shall constitute a quorum at such meeting. The
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shareholders present in person or by proxy at a duly organized
meeting may continue to do business until adjournment, notwith-
standing the withdrawal of enough shareholders to leave less than
a quorum. Less than a quorum may adjourn.

(2) Whenever the holders of any class or series of shares are
entitled to vote separately on a specified item of business, the pro-
visions of this section shall apply in determining the presence of
a quorum of such class or series for the transaction of such speci-
fied item of business.

14A:5-10. VorING OF SHARES.

Fach outstanding share shall be entitled to one vote on each
matter submitted to a vote at a meeting of shareholders, unless
otherwise provided in the certificate of incorporation.

14A:5-11. Vores REQUIRED.

(1) Whenever any action, other than the election of directors,
is to be taken by vote of the shareholders, it shall be authorized
by a majority of the votes cast at a meeting of shareholders by the
holders of shares entitled to vote thereon, unless a greater plurality
is required by the certificate of incorporation or another section
of this act.

(2) The certificate of incorporation may provide that any class
or classes of shares, or any series thereof, shall vote as a class to
authorize any action, including amendments to the certificate of
incorporation. Such voting as a class shall be in addition to any
other vote required by this act. Where voting as a class or series
is provided in the certificate of incorporation, it shall be by the
proportionate vote provided in the certificate or, if no proportion-
ate vote is so provided, then for any action other than the election
of directors, by a majority of the votes cast at such meeting by
the holders of shares of such class or series entitled to vote thereon.

(3) Where voting as a class or series is required by this act to
authorize any action, such action shall be authorized by a majority
of the votes cast at such meeting by the holders of shares of each
such class or series entitled to vote thereon, unless a greater vote
is required by the certificate of incorporation or another section
of this act. Such voting as a class shall be in addition to any other
vote required by this act.

14A:5-12. GreaTer VoTiNg REQUIREMENTS,
(1) Whenever, with respect to any action to be authorized by
the shareholders of a corporation, the certificate of incorporation
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requires the affirmative vote of a greater proportion of the votes
cast by the holders of shares entitled to vote thereon, or by the
holders of shares of any class or series thereof, than is required
by this act with respect to such action, the provisions of the cer-
tificate of incorporation shall control.

(2) An amendment of the certificate of incorporation which
changes or deletes such a provision shall be authorized by the same
vote as would be required to take action under such provision.

14A:5-13. Smanzs Owxep or CoxTROLLED BY THE CORPORATION NoT
Vorep or CoUuNTED,

Treasury shares shall not be voted at any meeting or counted
in determining the total number of outstanding shares at any given
time. If the corporation holds shares entitled to cast the plurality
of the votes required for the election of directors of another do-
mestic corporation or a foreign corporation, shares of the corpo-
ration held by such other domestic corporation or foreign corpo-
ration shall not be voted at any meeting or counted in determining
the total number of outstanding shares at any given time.

14A :5-14. Soares Herp 3y AxoraEer CORPORATION.

Shares standing in the name of another domestic or foreign cor-
poration may be voted by any officer or agent, or by proxy ap-
pointed by any of them, unless some other person, by resolution
of its board or pursuant to its by-laws, shall be appointed fo vote
such shares.

14 A :5-15. Szares Hrrp By FIbuciaries.

Shares held by any person in any representative or fiduciary
capacity may be voted by him without a transfer of such shares
into his name. Where shares are held jointly by any number of
fiduciaries, and the instrument or order appointing such fiduciaries
does not otherwise direct, such shares shall be voted as the ma-
jority of such fiduciaries shall determine. If the fiduciaries are
equally divided as to how the shares shall be voted, any court hav-
ing jurisdiction may, in an action brought by any of such fiduciaries
or by any beneficiary, appoint an additional person to act with
such fiduciaries in such matter, and the stock shall be voted by the
majority of such fiduciaries and such additional person. The court
may proceed in the action in a summary manner or otherwise.
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14A:5-16. Snuares HELp JorNTLY ok as TENANTS 1IN CoMMON.

Shares held by two or more persons as joint tenants or as ten-
ants in common may be voted at any meeting of the shareholders
by any one of such persons, unless another joint tenant or tenant
in common seeks to vote any of such shares in person or by proxy.
In the latter event, the written agreement, if any, which governs
the manner in which such shares shall be voted, shall control if
presented at the meeting. If there be no such agreement presented
at the meeting, the majority in number of such joint tenants or
tenants in common present shall control the manner of voting. If
there be no such majority, or if there be two such joint tenants
or tenants in common, both of whom seek to vote such shares, the
shares shall, for the purpose of voting, be divided equally among
such joint tenants or tenants in common present.

14A:5-17. Vomince or PLEDGED STOCK.

A shareholder whose shares are pledged shall be entitled to vote
such shares until the shares have been transferred into the name
of the pledgee, or a nominee of the pledgee.

14A:5-18. WueN RrpremasrLe Swmarrs No Lowcer KNTITLED TO
VortE.

On and after the date on which written notice of redemption of
redeemable shares has been mailed to the holders thereof and a
sum sufficient to redeem such shares has been deposited with a
bank or trust company with irrevocable instruction and authority
to pay the redemption price to the holders thereof upon surrender
of certificates therefor, such shares shall not be entitled to vote
on any matter and shall not be deemed to be outstanding shares.

14A:5-19. Proxy Vorina,

(1) Every shareholder entitled to vote at a meeting of share-
holders or to express consent or dissent without a meeting may
authorize another person or persons to act for him by proxy. Every
proxy shall be executed in writing by the shareholder or his agent.
No proxy shall be valid after 11 months from the date of its exe-
cution, unless a longer time is expressly provided therein, but in
no event shall a proxy be valid after 3 years from the date of exe-
cution. Unless it is coupled with an interest, a proxy shall be re-
vocable at will. A proxy shall not be revoked by the death or
incapacity of the shareholder but such proxy shall continue in force
until revoked by the personal representative or guardian of the
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shareholder. The presence at any meeting of any shareholder who
has given a proxy shall not revoke such proxy unless the share-
holder shall file wriften notice of such revocation with the secretary
of the meeting prior to the voting of such proxy.

(2) A person named in a proxy as the attorney or agent of a
shareholder may, if the proxy so provides, substitute another per-
son to act in his place, including any other person named as an
attorney or agent in the same proxy. The substitution shall not
be effective until an instrument effeefing it is filed with the secre-
tary of the corporation.

14A:5-20. Voring Trust,

(1) One or more shareholders of a corporation may confer upon
a trustee or trustees the right to vote or otherwise represent his
or their shares, for a period not to exceed 21 years, by entering
into a written voting trust agreement specifying the terms and
conditions of the voting trust, by filing an executed counterpart
of the agreement at the registered office of the corporation and
by depositing his or their shares of an original issue with, or by
transferring his or their shares to, such trustee or trustees for
the purposes of the agreement. After the filing of the agreement,
certificates for shares shall be issued to the trustee or trustees to
represent any shares of an original issue so deposited with him
or them, and any certificates for shares so transferred shall be
surrendered and cancelled and new certificates therefor issued fo
such trustee or trustees stating that they are issued under such
agreement, and in the entry of such ownership in the records of
the corporation that fact shall also be noted, and such trustee or
trustees may vote the shares so transferred during the term of
such agreement. The copy of the voting trust agreement so filed
shall be subject to inspection at any reasonable time by any share-
holder of the corporation or by any holder of a beneficial interest
in the voting trust, in person or by agent or attorney. Voting trust
certificates shall be issued to evidence beneficial interests in the
voting trust.

(2) A trustee who votes shares subject to a voting trust shall
incur no responsibility as shareholder, trustee, or otherwise, ex-
cept for his own dereliction of duty.

(3) Where two or more persons are designated as voting trus-
tees, and the right and method of voting any shares standing in
their names at any meeting of the corporation are not fixed by the
agreement appointing the trustees, the right to vote said shares
and the manner of voting the same at any such meeting shall be
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determined by a majority of the trustees. If the trustees are
equally divided as to how the shares shall be voted, the Superior
Court or County Court having jurisdiction may, in an action
brought by any of such trustees, appoint an additional person to
act with such trustees in such matter, and the right to vote said
shares and the manner of voting the same at any such meeting shall
be determined by a majority of the trustees and such additional
person. The court may proceed in the action in a summary manner
or otherwise.

(4) At any time within 2 years prior to the time of expiration
of any such voting trust agreement as originally fixed or as ex-
tended as herein provided, one or more beneficiaries of the voting
trust may, by agreement in writing and with the written consent
of such voting trustees, extend the duration of such voting trust
agreement with regard to the shares subject to their beneficial
interest for an additional period not exceeding 21 years. The vot-
ing trustees shall, prior to the time of expiration of any such voting
trust agreement, as originally fixed or as previously extended, as
the case may be, file in the registered office of the corporation an
executed counterpart of such extension agreement and of their
consent thereto, and thereupon the duration of such voting trust
agreement shall be extended for the period fixed in such extension
agreement; but no such extension agreement shall affect the rights
or obligations of persons not parties thereto.

(5) The validity of a voting trust or of an extension thereof,
otherwise lawful, shall not be affected during a period of 21 years
from the date of its commencement by the fact that by its terms
it will or may last beyond such 21-year period; but it shall become
moperative at the end of such 21-year period.

14A :5-21. AGREEMENTS A8 TO VOTING; Provision ix CERTIFICATE
oF IncorPoRraTION AS TO CONTROL OF DIRECTORS.

(1) An agreement between two or more shareholders, if in writ-
ing and signed by the parties thereto, may provide that in exer-
cising any voting rights, the shares held by them shall be voted
as therein provided, or as they may agree, or as determined in
accordance with a procedure agreed upon by them.

(2) A provision 1n the certificate of incorporation otherwise
prohibited by law because it improperly restricts the board in its
management of the business of the corporation, or improperly
transfers to one or more shareholders or to one or more persons
or corporations to be selected by him or them, all or any part of
such management otherwise within the authority of the board, shall
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nevertheless be valid if all the incorporators have authorized such
provision in the certificate of incorporation or the holders of record
of all outstanding shares, whether or not having voting power, have
authorized such provision in an amendment to the certificate of
incorporation,

(3) A provision authorized by subsection 14A:5-21(2) shall be-
come invalid if, to the knowledge of the board,

(a) subsequent to the adoption of such provision, shares are
transferred or issued to any person who takes delivery of the
share certificate without notice thereof, unless such person con-
sents in writing to such provisions; or

(b) any shares of the corporation are listed on a national
securities exchange or regularly quoted in an over-the-counter
market by one or more members of a national or affiliated securi-
ties association.

(4) If a provision authorized by subsection 14A:5-21(2) shall
have become invalid as provided in subsection 14A :5-21(3), the
board shall amend the certificate of incorporation to delete such
provision by filing a certificate of amendment in the office of the
Secretary of State. The certificate shall be executed on behalf of
the corporation and shall set forth

(a) the name of the corporation;

(b) the date of the adoption of the amendment;

(e) the deleted provision; and

(d) the event set forth in subsection 14A:5-21(3) by reason
of which the provision has become invalid.

(5) The effect of any provision authorized by subsection
14A:5-21(2) shall be to relieve the directors and impose upon the
shareholders the liability for managerial acts or omissions that
is imposed on directors by law to the extent that, and so long as,
the diseretion or powers of the directors in their management of
corporate affairs is controlled by any such provision. Such share-
holders shall be deemed to be corporate agents for the purposes
of section 14A :3-5.

(6) If the certificate of incorporation contains a provision au-
thorized by subsection 14 A :5-21(2), the existence of such provision
shall be noted congpicuously on the face of every certificate for
shares issued by such corporation, and each holder of such certifi-
cate shall conclusively be deemed to have taken delivery with notice
of such provision,
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14A :5-22. INFANT SHAREHOLDERS AND BONDHOLDERS,

(1) A corporation may treat an infant who holds shares or bonds
of such corporation as having capacity to receive and to empower
others to receive dividends, interest, principal and other payments
and distributions, to vote or express consent or dissent, and to make
elections and exercise rights relating to such shares or honds, un-
less, in the case of shares, the corporate officer responsible for
maintaining the list of shareholders or the transfer agent of the
corporation or, in the case of bonds, the treasurer or paying officer
or agent, has received written notice that such holder is an infant.

(2) An infant holder of shares or bonds of a corporation who
has received or empowered others to receive payments or distri-
butions, voted or expressed consent or dissent, or made an election
or exercised a right relating to such shares or bonds, shall have
no right thereafter to disaffirm or avoid, as against the corpora-
tion, any such act on his part, unless prior to such receipt, vote,
consent, dissent, clection or exercige, as to shares, the corporate
officer responsible for maintaining the list of sharcholders or its
transfer agent or, in the case of bonds, the treasurer, other paying
officer or transfer agent, had received written notice that such
holder was an infant.

(3) This section does not limit any other statute which author-
izes any corporation to deal with an infant or limits the right of
an infant to disaffirm his aects.

14A :5-23. Vorixg Powers or Boxprorpers: Ricur ro INsprcT.
The certificate of incorporation may confer upon the holders of
bonds issued by the corporation the power to vote for the election
of directors and in respect to other corporate affairs and manage-
ment, upon such terms and conditions as the certificate of incor-
poration shall provide. The certificate of incorporation or by-laws
may provide for the manner of exercising such voting powers. The
holders of bonds with voting powers shall, when entitled by the
terms of such bonds to exercise such voting powers, have the same
rights as those accorded to shareholders under section 14A :5-28.

14A.:5-24. Eurctioxs or Direcrors; CUMULATIVE VOTING.

(1) Elections of directors need not be by ballot unless a share-
holder demands election by ballot at the election and before the
voting begins, or unless the by-laws so require.

(2) At each election of directors every sharcholder entitled to
vote at such election shall have the right to vote the number of
shares owned by him for as many persons as there are directors
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to be elected and for whose election he has a right to vote, or, if
the certificate of incorporation so provides, to cumulate his votes
by giving one candidate as many votes as the number of such di-
rectors multiplied by the aggregate number of his votes shall
equal, or by distributing such votes on the same principle among
any number of such candidates.

(3) Except as otherwise provided by the certificate of incorpo-
ration, directors shall be elected by a plurality of the votes cast
at an election.

14A:5-25. SerecTioNn OF INSPECTORS.

(1) Unless the by-laws otherwise provide, the board may, in
advance of any shareholders’ meeting, appoint one or more in-
spectors to act at the meeting or any adjournment thereof.

(2) If inspectors are not so appointed by the board or as other-
wise provided in the by-laws or shall fail to qualify, the person
presiding at a shareholders’ meeting may, and on the request of
any shareholder entitled to vote thereat, shall, make such appoint-
ment.

(3) In case any person appointed as inspector fails to appear
or act, the vacancy may be filled by appointment made by the hoard
in advance of the meeting or at the meeting by the person presiding
at the meeting.

(4) If the by-laws require inspectors at any shareholders’ meet-
ing, such requirement is waived unless compliance therewith is
requested by a shareholder entitled to vote at such meeting.

(5) Each inspector, before entering upon the discharge of his
duties, shall take and sign an oath faithfully to execute the duties
of inspector at such meeting with striet impartiality and according
to the best of his ability.

(6) No person shall be elected a director at a meeting at which
he has served as an inspector.

14 A :5-26. Duries or INSPECTORS,

The inspectors shall determine the number of shares outstand-
ing and the voting power of each, the shares represented at the
meeting, the existence of a quorum, the validity and effect of
proxies, and shall receive votes or consents, hear and determine
all challenges and questions arising in connection with the right
to vote, count and tabulate all votes or consents, determine the
result, and do such acts as are proper to conduct the election or
vote with fairness to all shareholders. If there are three or more
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inspectors, the act of a majority shall govern. On request of the
person presiding at the meeting or any shareholder entitled to
vote thereat, the inspectors shall make a report in writing of any
challenge, question or matter determined by them. Any report
made by them shall be prima facie evidence of the facts therein
stated, and such report shall be filed with the minutes of the meet-
ing,

14A :5-27. Review or Erecrions By Sursrior CoURT.

Any election by shareholders may be reviewed by the Superior
Court in a summary manner, or otherwise, in an aetion brought
by a shareholder entitled to vote at such election upon notice to
the persons elected, the corporation and such other persons as the
court may direct. The court may confirm the election, order a new
election or provide such other relief as justice may require.

14A:5-28. Booxs axp Rrcorps; Ricar or INsPECTION,

(1) Each corporation shall keep books and records of account
and minutes of the proceedings of its shareholders, board and exec-
utive committee, if any. Unless otherwise provided in the by-laws,
such books, records and minutes may be kept outside this State.
The corporation shall keep at its registered office, or at the office
of its transfer agent in this State, a record or records containing
the namesg and addresses of all shareholders, the number, class and
series of shares held by each and the dates when they respectively
became the owners of record thereof, except that in the case of
shares listed on a national securities exchange, the records of the
holders of such shares may be kept at the office of the corporation’s
transfer agent within or without this State. Any of the foregoing
books, minutes or records may be in written form or in any other
form capable of being converted into written form within a rea-
sonable time. A corporation shall convert into written form
without charge any such records not in such form, upon the written
request of any person entitled to inspect them.

(2) Upon the written request of any shareholder, the corpora-
tion shall mail to such shareholder its balance sheet as at the end
of the preceding fiscal year, and its profit and loss and surplos
statements for such fiscal year.

(3) Any person who shall have been a shareholder of record
of a corporation for at least six months immediately preceding his
demand, or any person holding, or so authorized in writing by the
holders of, at least 5% of the outstanding shares of any class, upon
at least five days’ written demand shall have the right for any
proper purpose to examine in person or by agent or attorney,
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during usual business hours, its minutes of the proceedings of its
shareholders and record of shareholders and to make extracts
therefrom, at the places where the same are kept pursuant to sub-
section 14A :5-28(1).

(4) Nothing herein contained shall impair the power of any
court, upon proof by a shareholder of proper purpose, irrespective
of the period of time during which said shareholder shall have
been a shareholder of record, and irrespective of the number of
shares held by him, to compel the production for examination by
such shareholder of the books and records of account, minutes and
record of shareholders of a corporation.

(5) Holders of voting trust certificates representing shares of
the corporation shall be regarded as shareholders for the purpose
of this section.

14A :5-29. PrEsmerive Ricurs.

(1) Except as otherwise provided in the certificate of incorpora-
tion, a corporation may issue or deliver unissued or treasury
shares, or option rights, or securities having conversion or option
rights, without first offering them to existing shareholders.

(2) The preemptive rights, whether created by statute or com-
mon law, of shareholders of corporations organized prior to the
effective date of this aet shall not be affected by subsection
14A :5-29(1). Any such corporation may alter or abolish its share-
holders’ preemptive rights by an amendment of its certificate of
incorporation.

14 A :5-30. Liasrity or SUBSCRIBERS AND SHAREHOLDERS.

(1} A holder of or subscriber for shares of a corporation shall
be under no obligation to the corporation or its creditors to pay
for such shares other than the obligation to pay to the corporation
the unpaid portion of the consideration for which such shares were
issued or to be issued, which in no event shall be less than the
amount of the consideration for which such shares could be law-
fully issued.

(2) A person holding stock in a fiduciary or representative
capacity shall not be personally liable to the corporation as the
holder of or subseriber for shares of a corporation but the estate
and funds in his hands shall be so liable.

(3) Any person becoming an assignee or transferee of shares
or of a subscription for shares in good faith and without knowledge
or notice that the full consideration therefor has not been paid
shall not be liable to the corporation or its ereditors for any un-
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paid portion of such consideration, but the original holder or sub-
sceriber and any assignee or transferee prior to an assignment or
transfer to a person taking in good faith and without such knowl-
edge or notice shall remain liable therefor.

(4) No pledgee or other holder of shares as collateral security
shall be liable as a shareholder.

CHAPTER 6

Dirrcrors axp QFrIicERS

Section

14A:6-1. Board of Directors.

14A:6-2. Number of Directors.

14A:6-3. Term of Directors.

14A:6-4. Classification of Directors; Restriction of Right to
Choose Directors.

14A:6-5. Vacancies and Newly Created Directorships.

14A:6-6. Removal of Directors.

14A:6-7.  Quorum of Board of Directors and Committees; Action
of Directors Without a Meeting.

14A :6-8. Effect of Common Directorships and Directors’ Per-
sonal Interest.

14A:6-9. Executive Committee; Other Committees.

14A :6-10. Place and Notice of Directors’ Meetings.

14A :6-11. Loans to Officers or Iimployees.

14 A :6-12. Liability of Directors in Certain Cases.

14 A :6-13. Liability of Directors; Presumption of Assent to Ac-
tion Taken at a Meeting.

14.A :6-14. Liability of Directors; Reliance on Corporate Records.

14 A :6-15. Officers.

14A :6-16. Removal and Resignation of Officers; Filling of Vacan-
cies.

14A :6-17. Bonds; Facsimile Signatures and Seals.

14A:6-1. Boarp or DIirecTors.

The business and affairs of a corporation shall be managed by
its board, except as in this act or in its certificate of incorporation
otherwise provided. Directors shall be at least 21 years of age
and need not be United States citizens or residents of this State
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or shareholders of the corporation unless the certificate of incor-
poration or by-laws so require. The certificate of incorporation
or by-laws may preseribe other qualifications for directors.

14A:6-2. NUMBER OF DIRECTORS.

The number of directors of a corporation shall be not less than
three, except that in cases where all the shares with voting powers
of a corporation are owned beneficially and of record by either one
or two shareholders, the number of directors may be less than
three but not less than the number of shareholders. Subject to
such limitation and to any provisions contained in the certificate
of incorporation, the by-laws shall specify the number of directors
except as to the number constituting the first board.

14A:6-3. Trrm or Direcrons.

The directors named in the certificate of incorporation shall hold
office until the first annual meeting of shareholders, and until their
successors shall have been elected and qualified. At the first
annual meeting of shareholders and at each annual meeting there-
after the shareholders shall eleet directors to hold office until the
next succeeding annual meeting, except in case of the classification
of directors as permitted by this act. Kach director shall hold
office for the term for which he is elected and until his sucecessor
shall have been elected and qualified. A director may resign by
written notice to the corporation. The resignation shall be effec-
tive upon receipt thereof by the corporation or at such subsequent
time as shall be specified in the notice of resignation.

14A :6-4. Crassiricarion or Directors; RestricrioNn or RigHT TO
Cuoose Dirscrors.

(1) A corporation may provide in its certificate of incorpora-
tion for the classification of its directors in respect to the time
for which they shall severally hold office, but no class of directors
shall hold office for a term shorter than one year or longer than
five years, and the term of office of at least one class shall expire
in each year. No classification of directors shall be effective prior
to the first annual meeting of shareholders.

(2) Any corporation having more than one clags of shares may
provide in its certificate of incorporation for the election of one
or more directors by the shareholders of any class or series, to
the exclusion of other shareholders.
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14A:6-5. Vacaxcies AND NEwLY CREATED DIRECTORSHIPS.

(1) Unless otherwise provided in the certificate of incorpora-
tion or the by-laws, any directorship not filled at the annual meet-
ing and any vacancy, however caused, occurring in the hoard may
be filled by the affirmative vote of a majority of the remaining
directors even though less than a quorum of the board, or by a
sole remaining director. A director so elected by the board shall
hold office until the next succeeding annual meeting of sharehold-
ers and until his sueccessor shall have been elected and qualified.

(2) Unless otherwise provided in the certificate of incorporation
or by-laws, when one or more directors shall resign from the board
effective at a future date, a majority of the directors then in
office, including those who have so resigned, shall have power to
fill such vacaney or vacancies, the vote thereon to take effect when
such resignation or resignations shall become effective, and each
director so chosen shall hold office as herein provided in the filling
of other vacancies.

(3) Any directorship to be filled by reason of an increase in the
number of directors shall be filled by election at an annual meeting
or at a special meeting of shareholders called for that purpose,
except that the certificate of incorporation or a by-law adopted by
the shareholders may authorize the board to fill any such director-
ship. A director elected by the board to fill any such directorship
shall hold office until the next succeeding annual meeting of share-
holders and until his successor shall have been elected and qualified.

(4) If by reason of death, resignation or other cause a corpora-
tion has no directors in office, any shareholder or the executor or
administrator of a deceased shareholder may call a special meet-
ing of shareholders for the election of directors and, over his own
signature, shall give notice of said meeting in accordance with
section 14A :5-4 except to the extent that such notice is waived
pursuant to section 14A :5-5.

14A:6-6. RemovaL or DIRECTORS.

(1) Ome or more or all the directors of a corporation may be
removed for cause by the shareholders by the affirmative vote of
the majority of the votes cast by the holders of shares entitled to
vote for the election of directors. If the certificate of incorporation
so provides, one or more or all the directors may be removed with-
out cause by like vote of the shareholders.

(2) The removal of directors, with or without cause, by vote of
the shareholders as provided in subsection 14A :6-6(1), is subject
to the following gualifications
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(a) in any case where cumulative voting is authorized, if less
than the total number of directors then serving on the board
is to be removed by the shareholders, no one of the directors
may be so removed if the votes cast against his removal would
be sufficient to elect him if then voted cumulatively at an election
of the entire board; or, if there are classes of directors, at an
election of the class of directors of which he is a part;

(b) a director elected by a class vote, as authorized by sub-
section 14A :6-4(2), may be removed only by a class vote of the
holders of shares entitled to vote for his election.

(8) The certificate of incorporation or a by-law adopted by the
shareholders may provide that the board shall have the power to
remove directors for cause and to suspend directors pending a
final determination that cause exists for removal.

(4) The Superior Court, in an action in which the court may
proceed in a summary manner or otherwise, may review the re-
moval or suspension of a director for cause.

(5) No act of the board done during the period when a director
has been suspended or removed for cause shall be impugned or
invalidated if the suspengion or removal is thereafter rescinded
by the shareholders or by the board or by the final judgment of
the court.

14A:6-7. Quorum or Boarp or Direcrors axp (COMMITTEES;
Action or Direcrors Witsmour & MeETING.

(1) A majority of the entire board, or of any committee thereof,
shall constitute a quorum for the transaction of business, unless
the certifiate of incorporation or the by-laws shall provide that a
greater or lesser number shall constitute a quorum, which in no
case shall be less than the greater of two persons or one-third of
the entire board or committee, except that when a board of one
director is aunthorized under the provisions of section 14A:6-2,
then one director shall constitute a quorum. The act of the major-
ity present at a meeting at which a quorum is present shall be
the act of the board or of the committee, unless the act of a greater
number is required by this act, the certificate of incorporation or
the by-laws,

(2) Unless otherwise provided by the certificate of incorpora-
tion or by-laws, any action required or permitted to be taken pur-
suant to authorization voted at a meeting of the board or any
committee thereof, may be taken without a meeting if, prior or
subsequent to such action, all members of the board or of such
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committee, as the case may be, consent thereto in writing and such
written consents are filed with the minuntes of the proceedings of
the board or committee. Such consent shall have the same effect
as a unanimous vote of the board or committee for all purposes,
and may be stated as such in any certificate or other document filed
with the Secretary of State.

14A:6-8. Errscr or Commoxn DIRECTORSHIPS AND DIRECTORS’
Prersoxan INTEREST.

(1) No contract or other transaction between a corporation and
one or more of its directors, or between a corporation and any
domestic or foreign corporation, firm or association of any type
or kind in which one or more of its directors are directors or are
otherwise interested, shall be void or voidable solely by reason
of such common directorship or interest, or solely because such
director or directors are present at the meeting of the board or
a committee thereof which authorizes or approves the contract or
transaction, or solely because his or their votes are counted for
sueh purpose, if

{a) the contract or other transaction is fair and reasonable
as to the corporation at the time it is authorized, approved or
ratified; or

(b) the fact of the common directorship or interest is dis-
closed or known to the board or committee and the board or
committee authorizes, approves, or ratifies the contract or trans-
action by a vote sufficient for the purpose without counting the
vote or votes of such common or interested director or direc-
tors; or

(¢) the fact of the common directorship or interest is dis-
closed or known to the shareholders, and they authorize, approve
or ratify the contract or transaction.

(2) Common or interested directors may be counted in deter-
mining the presence of a quorum at a board or committee meeting
at which a contract or transaction deseribed in subsection
14.A :6-8(1) is authorized, approved or ratified.

(3) The board, by the affirmative vote of a majority of directors
in office and irrespective of any personal interest of any of them,
shall have authority to establish reasonable compensation of direc-
tors for services to the corporation as directors, officers, or other-
wise; provided that the approval of the shareholders shall be
required if the by-laws so provide.
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14A:6-9. Exscutive CoMMITTEE ; OTHER COMMITTEES,

(1) If the certificate of incorporation or the by-laws so provide,
the board, by resolution adopted by a majority of the entire board,
may appoint from among its members an executive committee and
one or more other committees, each of which shall have at least
three members. To the extent provided in such resolution, or in the
certificate of incorporation or in the by-laws, each such committee
shall have and may exercise all the authority of the board, except
that no such committee shall

(a) make, alter or repeal any by-law of the eorporation;

(b) elect or appoint any director, or remove any officer or
director;

(¢) submit to shareholders any action that requires share-
holders’ approval; or

(d) amend or repeal any resolution theretofore adopted by
the board. |
(2) The board, by resolution adopted by a majority of the entire

board, may

(a) fill any vacancy in any such committee;

(b) appoint one or more directors to serve as alternate mem-
bers of any such committee, to act in the absence or disability
of members of any such committee with all the powers of such
absent or disabled members;

(¢) abolish any such committee at its pleasure; and

(d) remove any director from membership on such committee
at any time, with or without cause.

(3) Actions taken at a meeting of any such committee shall be
reported to the board at its next meeting following such committee
meeting ; except that, when the meeting of the board is held within
two days after the committee meeting, such report shall, if not
made at the first meeting, be made to the board at its second meet-
ing following such committee meeting.

(4) The designation of any such committee and the delegation
thereto of authority shall not operate to relieve the board, or any
member thereof, of any responsibility imposed by law.

14A:6-10. Prace axp Notice oF DirREcTORS’ MEETINGS.

(1) Meetings of the board may be held either within or without
this State, unless otherwise provided by the certificate of incor-
poration or the by-laws.

(2) Regular meetings of the board may be held with or without
notice as presecribed in the by-laws. Special meetings of the board
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shall be held upon such notice as is prescribed in the by-laws.
Notice of any meeting need not be given to any director who signs
a waiver of notice, whether before or after the meeting. The at-
tendance of any director at a meeting without protesting prior to
the conclusion of the meeting the lack of notice of such meeting
shall constitute a waiver of notice by him. Neither the business
to be transacted at, nor the purpose of, any meeting of the board
need be specified in the notice or waiver of notice of such meeting
unless required by the by-laws. Notice of an adjourned meeting
need not be given if the time and place are fixed at the meeting
adjourning and if the period of adjournment does not exceed ten
days in any one adjournment.

14A:6-11. Loaxs 1o OFFICERS OR EMPLOYEES.

A corporation may lend money to, or guarantee any obligation
of, or otherwise assist, any officer or other employee of the cor-
poration or of any subsidiary, whenever, in the judgment of the
directors, such loan, guarantee or assistance may reasonably be
expected to benefit the corporation; provided, however, that a cor-
poration shall not lend money to, guarantee any obligation of, or
otherwise assist, any officer or other employee who is also a direc-
tor of the corporation unless such loan, guarantee or assistance is
authorized by the certificate of incorporation or a by-law adopted
by the shareholders, and then only when authorized by a majority
of the entire board. The loan, guarantee or other assistance may
be made with or without interest, and may be unsecured, or secured
in such manner as the board shall approve, including, without lim-
itation, a pledge of shares of the corporation, and may be made
upon such other terms and conditions as the board may determine.

14A:6-12. Laasmmiry or DirEctors 18 Crrraiy CAsEs.

(1) In addition to any other liabilities imposed by law upon
directors of a corporation, directors who vote for, or concur in,
any of the following corporate actions

(a) the declaration of any dividend or other distribution of
assets to the shareholders contrary to the provisions of this act
or contrary to any restrictions contained in the certificate of
incorporation;

(b) the purchase of the shares of the corporation contrary to
the provisions of this act or contrary to any restrictions con-
tained in the certificate of incorporation;

(¢) the distribution of assets to shareholders during or after
dissolution of the corporation without paying, or adequately pro-
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viding for, all known debts, obligations and liabilities of the cor-

poration, except that the directors shall be liable only to the

extent of the value of assets so distributed and to the extent that
such debts, obligations and lLabilites of the corporation are not
thereafter paid, discharged, or barred by statute or otherwise;

(d) the making of any loan to an officer, director or employee
of the corporation or of any subsidiary thereof contrary to the
provisions of this act;

shall be jointly and severally liable to the corporation for the bene-
fit of its ereditors or shareholders, to the extent of any injury suf-
fered by such persons, respectively, as a result of any such
action.

(2) Any director against whom a claim is successfully asserted
under this section shall be entitled to contribution from the other
directors who voted for, or eoncurred in, the action upon which the
claim is asserted,

(3) Directors against whom a claim is successfully asserted
nnder this section shall be entitled, to the extent of the amounts
paid by them to the corporation as a result of such claims,

(a) upon payment to the corporation of any amount of an
improper dividend or distribution, to be subrogated to the rights
of the corporation against shareholders who received such divi-
dend or distribution with knowledge of facts indicating that it
was not authorized by this act, in proportion to the amounts
received by them respectively;

(b) upon payment to the corporation of any amount of the
purchase price of an improper purchase of shares, to have the
corporation rescind such purchase of shares and recover for
their benefit, but at their expense, the amount of such purchase
price from any seller who sold such shares with knowledge of
facts indicating that such purchase of shares by the corporation
was not authorized by this act;

(¢) upon payment to the corporation of the claim of any ered-
itor by reason of a violation of paragraph 14A:6-12 (1) (¢), to
be subrogated to the rights of the corporation against share-
holders who received an improper distribution of assets;

(d) upon payment to the corporation of the amount of any
loan made improperly to a director or shareholder, to be sub-
rogated to the rights of the corporation against a director or
shareholder who received the improper loan.

(4) A director shall not be liable under this section if, in the
circumstances, he discharged his duty to the corporation under
section 14.A :6-14.
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(5) Every action against a director for recovery upon a liabil-
ity imposed by subsection 14A :6-12(1) shall be commenced within
six years next after the cause of any such action shall have acerued.

14A:6-13. LiasiLrry or DirecTorS; PRESUMPTION OF ASSENT TO
Acrion Taxex At A MEETING.

A director of a corporation who is present at a meeting of its
board, or any committee thereof of which he is a member at which
action on any corporate matter referred to in section 14A :6-12 is
taken shall be presumed to have concurred in the action taken
unless his dissent shall be entered in the minutes of the meeting
or unless he shall file his written dissent to such action with the
person acting as the secretary of the meeting before or promptly
after the adjournment thereof. Such right to dissent shall not
apply to a director who voted in favor of such action. A director
who is absent from a meeting of the board, or any committee
thereof of which he is a member at which any such action is taken
shall be presumed to have concurred in the action unless he shall
file his dissent with the secretary of the corporation within a rea-
sonable time after learning of such action.

14A:6-14. Laasmrity or Direcrors; Reriaxce oy CorporaTE REC-
ORDS,

Directors and members of any committee designated by the
board shall discharge their duties in good faith and with that
degree of diligence, care and skill which ordinarily prudent men
would exercise under similar circumstances in like positions. In
discharging their duties, directors and members of any committee
designated by the board shall not be liable if, acting in good faith,
they rely upon the opinion of counsel for the corporation or npon
written reports setting forth financial data concerning the corpo-
ration and prepared by an independent public accountant or certi-
fied public accountant or firm of such accountants or upon financial
statements, books of account or reports of the corporation repre-
sented to them to be correct by the president, the officer of the
corporation having charge of its books of account, or the person
presiding at a meeting of the board.

14A :6-15. OPrICERS,

(1) The officers of a corporation shall consist of a president, a
secretary, a treasurer, and, if desired, a chairman of the board,
one or more vice presidents, and such other officers as may be pre-
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sceribed by the by-laws. Unless otherwise provided in the by-laws,
the officers shall be elected or appointed by the board.

(2) Any two or more offices may be held by the same person
but no officer shall execute, acknowledge, or verify any instrument
in more than one capacity if such instrument is required by law
or by the by-laws to be executed, acknowledged, or verified by two
or more officers.

(3) Any officer elected or appointed as herein provided shall
hold office for the term for which he is so elected or appointed and
until a successor 1s elected or appointed and has qualified, subject
to earlier termination by removal or resignation.

(4) All officers of the corporation, as between themselves and
the corporation, shall have such authority and perform such duties
in the management of the corporation as may be provided in the
by-laws, or as may be determined by resolution of the board not
inconsistent with the by-laws.

14A:6-16. Removan anp Resiexation or Orricers; FruLiNg oF
VACANCIES,

(1) Any officer elected or appointed by the board may be re-
moved by the board with or without cause. An officer elected by
the shareholders may be removed, with or without cause, only by
vote of the shareholders but his authority to act as an officer may
be suspended by the board for cause. The removal of an officer
without cause shall be without prejudice to his contract rights, if
any. Election or appointment of an officer shall not of itself create
contract rights.

(2) An officer may resign by written notice to the corporation.
The resignation shall be effective upon receipt thereof by the cor-
poration or at such subsequent time as shall be specified in the
notiece of resignation.

(3) Any vacancy occurring among the officers, however caused,
shall be filled in the manner provided in the by-laws. In the ab-
sence of such provision, any vacancy shall be filled by the board.

14A :6-17. Boxps; Facsimine SIGNATURES AND SEALS.

The seal of the corporation and any or all signatures of the
officers or other agents of the corporation upon a bond and any
coupon attached thereto may be faesimilies if the bond is counter-
gigned by an officer or other agent of a trustee or other certifying
or authenticating authority. In case any officer or other agent
who has signed or whose facsimile signature has been placed upon
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such bond or coupon shall have ceased to be such officer or agent
before such bond is issued, it may be issued by the corporation
with the same effect as if he were such officer or agent at the date
of its issue,

CHAPTER 7

SHARES AND DIVIDENDS

Section

14A:7-1.  Authorized Shares.

14A:7-2. Issuance of Shares in C(lasses and Series; Board
Action,

14A:7-3.  Subscriptions for Shares.

14A:74. Consideration for Shares.

14A:7-5. Payment for Shares.

14A:7-6. Redeemable Shares.

14A:7-7. Share Rights and Options.

14A:7-8.  Determination of Amount of Stated Capital.

14A:7-9.  Convertible Shares and Bonds.

14A:7-10. Expenses of Organization, Reorganization and Fi-
naneing.

14A:7-11. Certificates Representing Shares.

14A:7-12. Transfer of Shares and Restrictions on Transfer.

14A:7-13. Issuance of Fractional Shares or Serip.

14A:7-14. Dividends or Other Distributions in Cash or Property.

14A:7-15. Share Dividends.

14A :7-16. Right of a Corporation to Acquire and Dispose of Its
Own Shares,.

14A:7-17. Disclosure to Shareholders Upon Certain Distributions
or Harned Surplus Transactions.

14A :7-18. Cancellation of Reacquired Shares.

14A:7-19. Reduetion of Stated Capital by Board Action.

14A:7-20. Special Provisions Relating to Surplus.

14A:7-1. AUTHORIZED SHARES.

(1) BEach corporation shall have power to create and issue
the number of shares stated in its certificate of incorporation. Such
shares may consist of one class or may be divided into two or more
classes and any class may be divided into one or more series. Hach
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class and series may have such designation and such relative vot-
ing, dividend, liquidation and other rights, preferences, and lim-
itations as shall be stated in the certificate of incorporation, except
that all shares of the same class shall be either without par value
or shall have the same par value. Each class and series shall be
designated so as to distinguish its shares from those of every other
class and series.

(2) Inparticular, and without limitation upon the general power
granted by subsection 14A:7-1(1), a corporation, when so author-
ized in its certificate of incorporation, may issue classes of shares
and series of shares of any class

(a) entitling the holders thereof to cumulative, non-cumula-
tive or partially cumulative dividends;

(b) entitling the holders thereof to receive dividends payable
on a parity with or in preference to the dividends payable on
any other class or series;

(¢) entitling the holders thereof to preferential rights upon
the liquidation of, or upon any distribution of the assets of, the
corporation;

(d) convertible as provided in section 14A:7-9;

(e) redeemable as provided in section 14A:7-6;

(f) lacking voting rights or having limifed voting rights or
enjoying special or multiple voting rights.

14A:7-2. Issuance or SHARES 1N Crasses aAND SERIES; BoArD
AcTion.

(1) The division of shares into classes and into series within
any class or classes, the determination of the designation and the
number of shares of any class or series, the determination of the
relative rights, preferences and limitations of the shares of any
class or series, and any or all of such divisions and determinations,
may be accomplished by the original certificate of incorporation
or may be accomplished by an amendment or amendments thereto.
Such an amendment may be made by any procedure to amend the
certificate of incorporation provided for in Chapter 9 of this act
or as provided in subsection 14A:7-2(2).

(2) Such an amendment may be made by action of the board if
the certificate of incorporation authorizes the board to take such
action. Unless otherwise provided in the certificate of incorpora-
tion, authority granted to the board to determine the number of
shares of any class or series shall be deemed to include the power
to increase the number of shares of such class or series previously
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determined by it, and to decrease such previously determined num-
ber of shares to a number not less than that of the shares then
outstanding. Upon any such decrease, the affected shares shall
continue as part of the authorized shares and shall have such des-
ignation and such relative rights, preferences and limitations as
they had before the board first acted to include them in such class
or series. Unless otherwise provided in the certificate of incorpo-
ration, authority granted to the board to determine the relative
rights and preferences of any class or series shall be deemed to
include the power to determine relative rights and preferences
which are prior or subordinate to, or equal with, the shares of
any other class or series, whether or not such other shares are
issued and outstanding at the time when the board acts to deter-
mine such relative rights and preferences. The certificate of in-
corporation may authorize the board to change the designation or
number of shares, or the relative rights, preferences and limita-
tions of the shares, of any theretofore established class or series
no shares of which have been issued.

(3) Whenever the board acts under subsection 14A:7-2(2) it
shall adopt a resolution setting forth its actions and stating the
designation and number of shares, and the relative rights, pref-
erences and limitations of the shares, of each class and series
thereby created or with respeect to which it has made a determina-
tion or change.

(4) Before the issue of any shares of a class or series with
respect to which the board has acted under subsection 14A :7-2(2),
the corporation shall execute and file in the office of the Secretary
of State a certificate of amendment to the certificate of ineorpora-
tion setting forth

(a) the name of the corporation;
(b) a copy of the resolution of the board required by sub-

section 14A :7-2(3);

(e) that such resolution was duly adopted by the board and
the date of such adoption; and

(d) that the certificate of incorporation is amended so that the
designation and number of shares of each class and series acted
upon in the resolution, and the relative rights, preferences and
limitations of each such class and series, are as stated in the
resolution.

14 A :7-3. SUBSCRIPTIONS FOR SHARES,
(1) Unless otherwise provided by the subseription agreement
or unless all of the subseribers consent to the revoecation of such
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subseription, a subscription for shares of a corporation to be
formed shall be irrevocable for a period of 6 months if no certifi-
cate of incorporation shall be filed within such period. If the cer-
tificate of incorporation is filed within such period, or if it is filed
at any later time before revoeation, such subseription shall also
be irrevocable until 60 days after the filing of the certificate of
incorporation. Subsecriptions for shares, whether made before or
after the organization of a corporation, shall be accepted or re-
jected by the board, unless the certificate of incorporation or the
by-laws require action by the shareholders.

(2) A subscription agreement, whether made before or after the
formation of a corporation, shall not be enforceable unless it safis-
fies the requirements provided in N. J. S. § 12A :8-319 with respect
to a contract for the sale of seceurities.

(3) Unless otherwise provided by the subscription agreement

(a) the subscriber shall not become a holder of any shares
for which the full consideration to be received by the corporation
has not been paid;

(b) any payment made by the subseriber, in accordance with
the subscription agreement or as called for by the board, shall
be applied to pay the full consideration to be received by the
corporation for as many whole shareg as possible and any re-
maining balance of such payment shall be applied as part pay-
ment of a share;

(e) a share certificate shall be registered in the name of the
subsecriber for the number of shares so paid for in full; and

(d) the corporation shall be entitled to retain such share cer-
tificate as security for the performance by the subscriber of his
obligations under the subseription agreement and subject to the
power of sale or rescission upon default provided in paragraphs
14A:7-3(5) (b) and 14A:7-3(5) (c).

(4) Unless otherwise provided by the subseription agreement

(a) subscriptions for shares, whether made before or after the
organization of a corporation, shall be paid in full at such time,
or in such installments and at such times, as shall be determined
by the board;

(b) any call made by the board for payment on subscriptions
shall be uniform as to all shares of the same class or as to all
shares of the same series, as the case may be;

(e) all such calls for payments on subseriptions shall be upon
30 days’ notice thereof and of the time and place of payment,
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which notice shall be given personally or by registered or certi-

fied mail,

(5) In the event of default in the payment of any installment or
call or other amount due under the terms of the subsecription agree-
ment, including any amount which may become due as a result of
a default in the performance of any provision thercof, the cor-
poration shall have the following rights and duties:

(a) It may proceed to collect the amount due in the same man-
ner as any other debt owing to it. Af any time before full
satisfaction of the claim or any judgment therefor, it may pro-
ceed as provided in paragraph 14A:7-3(5) (b).

(b) It may sell the shares in any reasonable manner. Notice
of the time and place of any public sale or of the time after which
any private sale may be had, together with a statement of the
amount due upon each share, shall be given in writing to the
subsecriber personally or by registered or certified mail at least
20 days before any such time stated in the notice. Unless other-
wise provided in the subscription agreement, the corporation
may not be the purchaser at any sale. Any excess of net pro-
ceeds realized over the amount due plus interest shall be paid
over to the subseriber. If the sale is made in good faith, in a
reasonable manner and upon the notice required by this para-
graph, the corporation may recover the difference between the
amount due plus interest and the net proceeds of the sale. A
good faith purchaser for value shall acquire title to the sold
shares free of any rights of the subscriber even though the cor-
poration fails to comply with one or more of the requirements
of this subsection.

(e¢) It may rescind the subseription, with the effect provided
in subsection 14A :7-3(6), and may recover damages for breach
of contraet. Unless special cirecumstances show proximate dam-
ages of a different amount, the measure of damages shall be the
difference between the market price at the time and place for
tender of the shares and the unpaid contract price. Liquidated
damages may be provided for in the subscription agreement in
an amount which is reasonable under the circumstances, includ-
ing the difficulties of proof of loss. The subseriber shall be
entitled to restitution of any amount by which the sum of his
payments exceeds the corporation’s damages for breach of con-
tract, whether fixed by agreement or judgment.

The rights and duties set forth in subsection 14A :7-3(5) shall be
interpreted as cumulative so far as is consistent with the purpose
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of entitling the corporation to a full and single recovery of the
amount due or its damages. The subseription agreement may limit
the rights and remedies of the corporation set forth in subsection
14A:7-3(5), and may add to them so far as is consistent with the
preceding sentence.

(6) The rescission by the corporation of a subsecription under
which a portion of the shares subscribed for have been issued and
in which the corporation retains a security interest, as provided in
subsection 14A :7-3(3), shall effect the cancellation of such shares.

(7) A contract made with a corporation to purchase its shares,
whether shares to be issued or treasury shares, is a subseription
agreement and not an executory contract to purchase shares, unless
otherwise provided in the agreement.

14A :7-4. (CoONSIDERATION FOR SHARES.

(1) Shares having a par value may be issued for such considera-
tion, not less than the par value thereof, as shall be fixed from
time to time by the board.

(2) Shares without par value may be issued for such considera-
tion as may be fixed from time to time by the board unless the
certificate of incorporation reserves to the shareholders the right
to fix the consideration. If such right is reserved as to any shares,
the shareholders shall either fix the consideration to be received
for such shares or authorize the board to fix such consideration,

(3) Unless otherwise provided in the certificate of incorporation,
treasury shares may be disposed of by the corporation for such
consideration as may be fixed from time to time by the board.

(4) That part of the surplus of a corporation which is trans-
ferred to stated capital upon the issuance of shares as a share divi-
dend shall be the consideration for the issuance of such shares.

(5) Upon a conversion of shares or of convertible bonds, or upon
an exchange of shares with or without par value for the same or
a different number of shares with or without par value, whether
of the same or different class or series, the consideration for the
shares so issued in exchange or conversion shall be

(a) the stated capital then represented by the shares so ex-
changed or converted, or, in the case of convertible bonds, the
principal sum of and the acerued interest on the convertible
bonds;

(b) any stated capital not theretofore allocated to any desig-
nated class or series of shares which is therecupon allocated to
the new shares;
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(¢) that part of surplus, if any, transferred to stated capital
upon the issuance of shares for the shares or bonds so exchanged
or converted; and

(d) any additional consideration paid to the corporation upon
the issuance of shares for the shares or bonds so exchanged or
converted.

(6) In the absence of fraud in the transaction, the judgment of
the board or the shareholders, as the case may be, as to the value
of the consideration received for shares shall be conclusive.

14A:7-5. PavyMENT FOR SHARES.

(1) Subject to any restrictions eontained in the certificate of
incorporation, the consideration for the issuance of shares may
be paid, in whole or in part, in money, in real property, in tangible
or intangible personal property, ineluding stock of another cor-
poration, or in labor or services actually performed for the corpo-
ration or in its formation. Neither obligations of the subsecriber
nor any future services shall constitute payment or part payment
for shares of the corporation.

(2) When payment of the full consideration for which shares
are to be issued is received by the corporation, the subseriber shall
therenpon become entitled to all the rights and privileges of a
holder of such shares, including the registration in his name of a
certificate representing them, and such shares shall be fully paid
and nonassessable.

14A:7-6. REDEEMABLE SHARES.

(1) A corporation may provide in its certificate of incorporation
for one or more classes or series of shares which are redeemable,
in whole or in part, at the option of the corporation in ecash, its
bonds or other property, at such price or prices, within such period
or periods, and under such conditions as are stated in the certificate
of incorporation. If so provided in its certificate of incorporation,
a corporation may create a sinking fund for the redemption of any
class or classes of redeemable shares.

(2) A corporation which is an open-end investment company, as
defined in an Act of Congress entitled ‘“‘Investment Company Act
of 1940,”’ as amended or supplemented, or any aet adopted in sub-
stitution therefor, may, if its certificate of incorporation so pro-
vides and upon compliance with that act, issue shares which are
redecmable at the option of the holder at a price approximately
equal to the shares’ proportionate interest in the net assets of the
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corporation, and a shareholder may compel redemption of such
shares in accordance with their terms.

(3) A corporation may provide, in its original certificate of in-
corporation or by an amendment approved by unanimous vote of
the shareholders, for one or more classes or series of shares which
are redeemable, in whole or in part, at the option of the share-
holder. Subject to the restrictions imposed by section 14A :7-16,
such shares may be redeemable in cash, bonds of the corporation
or other property, at such price or prices, within such period or
periods and under such conditions as are stated in the certificate
of incorporation, and such shares may also be redeemable at the
option of the corporation, as provided in subsection 14A:7-6(1).
The certificate of incorporation may be amended to delete or
change a provision for shares redeemable at the option of the
shareholder only with the unanimous approval of the holders of
such shares. A provision for shares redeemable at the option of
the shareholder shall become invalid when the number of holders
of such shares, other than directors, officers, employees and the
spouses of such persons, shall become 25 or more. For the pur-
poses of the preceding sentence, shares which are held in joint or
common tenancy or by the entireties shall be counted as held by one
holder. The provisions of this subsection shall not be applicable
to an open-end investment company.

(4) If a provision for shares redeemable at the option of the
holder shall have become invalid as provided in the last sentence
of subsection 14A:7-6(3), the board shall amend the certificate of
incorporation to delete such provision by filing a certificate of
amendment in the office of the Secretary of State. The certificate
shall be executed on behalf of the corporation and shall set forth

(a) the name of the corporation;

(b) the date of adoption of the amendment;

(¢) the deleted provision; and

(d) that the provision for shares redeemable at the option of
the holder has become invalid because the number of holders of
such shares, other than directors, officers, employees and the
spouses of such persons, has become 25 or more.

The corporation shall therenpon give written notice of such in-
validity to each holder of shares which have ceased to be redeem-
able at the option of the holder.

14A:7-7. Swuare RieuTs Axp OPTIONS.
(1) Subject to any provisions in respeet thereof set forth in its
certificate of incorporation, a corporation may create and issue,
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whether or not in connection with the issuance and sale of any of
its shares or bonds, rights or options entitling the holders thereof
to purchase from the corporation shares of any class or series for
such consideration and upon such terms and conditions as may be
fixed by the board. The shares to be purchased upon the exercise
of any such right or option may be authorized but unissued shares,
treasury shares or shares to be purchased or acquired by the cor-
poration for the purpose. Such rights or options shall be evi-
denced in such manner as the board shall approve and, without
limiting the generality of the foregoing, may be evidenced by war-
rants attached to or forming part of bond instruments or share
certificates or existing independently thereof. The instruments
evidencing such rights or options shall set forth or incorporate
by reference the terms and conditions of their exercise, including
the time or times, which may be limited or unlimited in duration,
within which, and the price or prices at which such shares may be
purchased from the corporation, and any limitations on the trans-
ferability of any such right or option. The consideration for shares
to be purchased upon the exercise of any such right or option shall
comply with the requirements of sections 14A :7-4 and 14A:7-5. In
the absence of fraud in the transaction, the judgment of the board
as to the adequacy of the consideration received for such rights or
options shall be conclusive.

(2) 1If such rights or options are to be issued to directors, officers
or employees as such of the corporation or of any subsidiary
thereof, or to their families, dependents or beneficiaries, pursuant
to a plan, the provisions of Chapter 8 of this act govern their is-
suance. Without a plan, a corporation may also issue such rights
or options to any such person, as an incentive to service or con-
tinued service of any such director, officer or employee, provided
that no such director, officer or employee, together with his depend-
ents and beneficiaries, shall receive in the aggregate rights and
options entitling him to more than 1% of each class of shares of
the corporation except with shareholder approval.

14A:7-8. DETERMINATION OF AMOUNT OF STATED (CAPITAL.

(1) The consideration received by a corporation upon the is-
suance of shares having a par value shall constitute stated capital
to the extent of the par value and the excess, if any, shall constitute
capital surplus.

(2) The consideration received by a corporation upon the is-
suance of shares without par value shall constitute stated capital
unless, at the time of or within 60 days after the issuance of such
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shares, the board shall allocate a portion of such consideration to
capital surplus. No such allocation shall be made of any portion
of the consideration for the issue of shares without par value which
is fixed by the shareholders pursuant to a right reserved in the
certificate of incorporation, unless such allocation is authorized by
a vote of the shareholders, nor shall such allocation be made con-
trary to any restrictions contained in the certificate of incorpora-
tion.

(3) If shares have been or shall be issued by a corporation in
merger or consolidation or in acquisition of all or substantially
all of the outstanding shares or of the property and assets of
another corporation, whether domestic or foreign, any amount that
would otherwise constitute capital surplus under the foregoing
provisions of this section may instead be allocated to earned sur-
plus by the board of the issning corporation except that its aggre-
gate earned surplus shall not execeed the sum of the earned
surpluses of the issuing corporation and of all other corporations,
domestic or foreign, that were merged or consolidated or of which
the shares or assets were aequired.

(4) The stated capital of a corporation may be increased from
time to time by resolution of the board directing that all or a part
of the surplus of the eorporation be transferred to stated capital.
The board may direet that the amount so transferred shall be stated
capital in respect to any designated class or series of shares.

14A:7-9. CoxVERTIBLE SHARES AND BoxNDs.

(1) When so provided in its certificate of incorporation, a cor-
poration may issue shares of any class or series convertible, at
the option of the holder or of the corporation or both, into shares
of any other class or classes or of any series of the game or any
other class or classes.

(2) Unless otherwise provided in its certificate of incorporation,
a corporation may issue bonds convertible, at the option of the
holder or of the corporation or both, into shares of any class or
classes or of any series of any class or classes, upon such terms
and conditions as may be fixed by the board. The bond instrument
shall set forth or incorporate by reference the terms and condi-
tions of the conversion privilege.

(3) No issue of shares or bonds couvertible into shares of the
corporation shall be made unless a sufficient number of shares of
the appropriate class or classes or series, either authorized but
unissued or treasury shares, are reserved by the board to be issued
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or disposed of only in satisfaction of the conversion privileges of
the convertible shares or bonds being issued.

(4) Tf there is shareholder approval of the issue of shares or
bonds convertible into shares of the corporation, such approval
may provide that the board is authorized upon such issue to in-
crease the authorized shares of any class or series to such number
as will be not more than sufficient, when added to the previously
authorized but unissued shares of such class or series, to satisfy
the conversion privileges of the convertible shares or bonds being
issued. The board, when so authorized, may inerease the author-
ized shares of the corporation by filing a certificate of amendment
to the certificate of incorporation. The eertificate shall be executed
on behalf of the corporation and shall set forth

(a) the name of the corporation;

(b) the date of adoption of the amendment;

(¢) the amendment so adopted;

(d) that the amendment is made pursuant to authority granted
by the shareholders in connection with shareholder approval of
the issue of shares or bonds of the corporation convertible into
the shares being authorized by the amendment; and

(e) the designation of the convertible shares or bonds and the
date of such shareholder approval.

(5) If, upon the conversion of shares, the stated capital repre-
sented by the shares being converted is greater than the amount
of stated capital required by the provisions of subsections
14A:7-8(1) and 14A :7-8(2) to be represented by the shares being
issued, a reduction of stated capital by all or any part of such
excess may be accomplished at any time thereafter by the proce-
dure set forth in section 14A :7-19. Subsection 14A:7-19(8) shall
not limit the power of the board to make such reduction of stated
capital.

(6) No privilege of conversion shall be confered upon, or altered
in respect to, any shares or bonds which would result in the receipt
by the corporation, upon the exercise of such privilege, of less than
the minimum consideration for which the new shares may lawfully
be issued, except that a privilege of conversion may provide for
adjustments of the conversion rate or price as required to maintain
the value of the privilege unimpaired by changes in the capital
structure of the corporation occurring after the issue of such con-
vertible shares or bonds.

61



You're viewing an archived copy from the New Jersey State Library.

(7) When bonds have been converted, they shall be cancelled
and not reissued. The disposition of converted shares is provided
for in section 14A :7-18,

14A:7-10. ExreNsEs or ORGANIZATION, REORGANIZATION AND Fi-
NANCING,

The reasonable charges and expenses of organization or reor-
ganization of a corporation, and the reasonable expenses of and
compensation for the sale or underwriting of its shares, may be
paid or allowed by such corporation out of the consideration re-
ceived by it in payment for its shares without thereby rendering
such shares assessable or not fully paid.

14A :7-11. CerrIFicATES REPRESENTING SHARES.

(1) The shares of a corporation shall be represented by certifi-
cates signed by, or in the name of the corporation by, the chairman
or vice-chairman of the board, or the president or a vice-president,
and by the treasurer or an assistant treasurer, or the secretary
or an assistant secretary of the corporation and may be sealed
with the seal of the corporation or a facsimile thereof. If the
certificate is countersigned by a transfer agent or registrar,
who is not an officer or employee of the corporation, any and all
other signatures may be facsimiles. In ease any officer, transfer
agent or registrar who has signed or whose facsimile signature
has been placed upon such certificate shall have ceased to be such
officer, transfer agent, or registrar before such certificate is issued,
it may be issued by the corporation with the same effect as if he
were such officer, transfer agent or registrar at the date of its issue.

(2) Every share certificate delivered after the effective date of
this act by a corporation which is authorized to issue shares of
more than one clags shall set forth upon the face or back of the
certificate, a full statement

(a) of the designations, relative rights, preferences and lim-
itations of the shares of each class and series authorized to be
issued, so far as the same have been determined, and

(b) of the authority of the board to divide the shares into
classes or series and to determine and change the relative rights,
preferences and limitations of any class or series, or

shall set forth that the corporation will furnish to any shareholder,
upon request and without charge, such a full statement.

(3) Each certificate representing shares shall state upon the
face thereof
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(a) that the corporation is organized under the laws of this
State;
(b) the name of the person to whom issued; and
(¢) the number and class of shares, and the designation of
the series, if any, which such certificate represents.
(4) No certificate shall be issued for any share until such share
is fully paid, except as provided in section 14A :8-3.

14A :7-12. TRANSFER OF SHARES AND RESTRICTIONS oN TRANSFER.

(1) The shares of a corporation shall be personal property
and shall be transferable in accordance with the provisions of
Chapter 8 of the Uniform Commercial Code (N.J.S. 12A:8-101
et seq.), as amended from time to time, except as otherwise pro-
vided in this act.

(2) Any reasonable restriction on the transfer or registration
of transfer of shares, or other securities having conversion or
option rights, may be enforced against the holder of the restricted
securities and any suecessor or transferee of the holder, including
any fiduciary entrusted with responsibility for the person or prop-
erty of the holder. Such restriction shall be valid only if imposed
by the certificate of incorporation or by-laws or by the provisions
of an employee benefit plan permitted by Chapter 8 of this act,
or by a written agreement among any number of shareholders or
among such holders and the corporation. No restriction shall be
valid with respect to any securities issued prior to the imposition
of the restriction unless their holders shall have voted in favor
of the imposition of the restriction or are parties to the agreement
imposing it. Unless noted conspicuously on the security, a restrie-
tion shall not be valid against a person who becomes the holder
of the sceurity without actual knowledge of the restriction.

(3) In particular and without limitation of the generality of the
power granted by subsection 14A:7-12(2) to impose restrictions,
a restriction on the transfer or registration of transfer of shares,
or other securities having conversion or option rights, may be en-
forced as provided in subsection 14A:7-12(2), if it:

(a) obligates the holder of the restricted securities to offer
to the corporation or to any other holders of securities of the
corporation or to any other person or to any combination of the
foregoing, a prior opportunity, to be exercised within a reason-
able time, to acquire the restricted securities;

(b) obligates the corporation or any holder of securities of
the corporation or any other person or any combination of the
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foregoing, to purchase the securities which are the subject of
an agreement respecting the purchase and sale of the restricted
securities;

(¢) requires the corporation or the holders of any class or
series of securities of the corporation to consent to any proposed
transfer of the restricted securities or to approve the proposed
transferee of the restricted securities;

(d) prohibits the transfer of the restricted securities to des-
ignated persons or classes of persons, and such designation is
not manifestly unreasonable; or

(e) exists for the purpose of maintaining the status of the
corporation as an electing small business corporation under sub-
chapter S of the United States Internal Revenue Code.

(4) If a restriction on transfer of shares or other securities
having conversion or option rights is held not to be authorized
by the law of this State, the corporation shall nevertheless have
an option for a period of 30 days after the judgment setting aside
the restriction becomes final, to acquire the restricted securities
at a price to be agreed upon by the parties, or if no agreement is
reached as to price, then at their fair value as determined by any
court having jurisdiction. In order to determine fair value, the
court may appoint an appraiser to receive evidence and report to
the court his findings and recommendations as to fair value. The
appraiser shall have such powers and shall proceed so far ag ap-
plicable, in the same manner as an appraiser appointed under
section 14A:11-8.

14A:7-13. Issuanck oF F'RACTIONAL SHARES OR SCRIP.

Unless otherwise provided in its certificate of incorporation, a
corporation may, but shall not be obliged to issue fractions of a
share and certificates therefor on original issue or otherwise when
necessary to effect share transfers, dividends, distributions, ex-
changes or reclassifications, or to effect mergers, consolidations
or reorganizations. By action of its board, a corporation may, in
lieu of issuing fractional shares, pay cash equal to the value of
such fractional share, or issue serip in registered or bearer form
which shall entitle the holder to receive a certificate for a full share
upon the surrender of such serip aggregating a full share. A cer-
tificate for a fractional share shall entitle the holder to exercise
voting rights, to receive dividends thereon, and to participate in
any distribution of assets of the corporation in the event of liquida-
tion, but serip shall not entitle the holder to exercise such voting
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rights, receive dividends or participate in any such distribution
of assets unless such serip shall so provide. All serip shall be issued
subject to the condition that it shall become void if not exchanged
for certificates representing full shares before a specified date.
If such serip is not so exchanged, the corporation shall either sell
the shares for which such serip was exchangeable and distribute
the proceeds thereof pro rata to the holders of such serip, or pay,
pro rata, to the holders of such serip the market value of the shares
for which such scrip was exchangeable as of the day when such
scrip became void.

14A:7-14. Divioenps or Ormer Distrisurions 1x Casa or Prop-
ERTY.

(1) A corporation may, from time to time, by action of its board,
declare and pay dividends or make other distributions on its out-
standing shares in cash or in its bonds or other property, including
the shares or bonds of other corporations, except when the cor-
poration is insolvent or would thereby be made insolvent, or when
the payment or distribution would be contrary to any restrictions
contained in the certificate of incorporation. Unless the certificate
of incorporation otherwise provides, such payments or distributions
may be made whether or not the net assets remaining after the
transaction are less than the aggregate amount of the preferences
of outstanding shares in the assets of the corporation npon liquida-
tion.

(2) Dividends may be declared or paid and other distributions
may be made out of surplus only, except in dissolution and except
that a corporation engaged in the exploitation of natural resources
or other wasting assets, including patents and other term rights,
or formed primarily for the liquidation of specific assets, may
declare and pay dividends or make other distributions in excess
of its surplus to the extent that the cost of the wasting or specific
assets has been recovered by depletion reserves, amortization or
sale.

14A:7-15. Smare DIvipexps.

(1) Subject to any restrictions contained in the certificate of
incorporation, a corporation may, from time to time, by resolution
of its board, pay dividends in its own shares, as provided in this
section.

(2) Such dividends may be paid in authorized but unissued
shares out of surplus upon the following conditions
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(a) if a dividend is payable in shares having a par value,
such shares shall be issued at not less than the par value thereof
and there shall be transferred to stated capital at the time such
dividend is paid an amount of surplus at least equal to the
aggregate par value of the shares to be issued as a dividend;

(b) if a dividend is payable in shares without par value, the
amount of stated capital to be represented by each share shall
be fixed by the board by resolution adopted at the time such
dividend is declared, unless the certificate of incorporation re-
serves to the shareholders the right to fix the consideration for
the issue of such shares, and there shall be transferred to stated
capital at the time such dividend is paid an amount of surplus
equal to the aggregate stated capital represented by such shares.
(3) Such dividends may be paid in treasury shares, in which

event no transfer from surplus to eapital need be made.

(4) A corporation paying a dividend in authorized but unissued
shares to the holders of any class or series of outstanding shares
may at its option make an equivalent distribution on treasury
shares of the same class or series and any shares so distributed
shall be treasury shares.

(5) Unless the certificate of incorporation otherwise provides,
a dividend may be paid in shares having a preference in the assets
of the corporation upon liquidation, whether or not the net assets
remaining after such payment are less than the aggregate amount
of such preferences of such outstanding shares.

(6) A split-up or division of the issued shares of any class or
series into a greater number of shares of the same class or series
without inereasing the stated capital of the corporation shall not
be construed to be a share dividend within the meaning of this
section.

14A:7-16. RicHT or A CORPORATION TO ACQUIRE AND DISPoSE oF ITs
Owx SHaRES.

(1) A corporation shall have the right to purchase or otherwise
acquire, and to sell, create a security interest in, or otherwise dis-
pose of its own shares, but purchases of its own shares, whether
direct or indireect, shall be made only out of surplus, except as pro-
vided in subsections 14A :7-16(2), 14A:7-16(3) and 14A:7-16(4).

(2) A corporation may purchase its own shares out of stated
capital for the purpose of

(a) eliminating fractional shares;
(b) collecting or compromising indebtedness to the corpora-
tion; or
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(e) paying dissenting shareholders entitled to payment for
their shares under the provisions of this act.

(3) A corporation may redeem or purchase its redeemable
shares out of stated capital, except when after such redemption
or purchase net assets would be less than the stated capital re-
maining after giving effect to the cancellation of such shares.

(4) A corporation may purchase its nonredeemable shares out
of stated eapital, if such shares have a preference over the shares
of any other class or series in the payment of dividends or in the
distribution of the assets upon liquidation, except when after such
purchase net assets would be less than the stated capital remain-
ing after giving effect to the cancellation of such shares.

(5) No purchase or redemption of its own shares shall be made
by a corporation

(a) contrary to any restrictions contained in the certificate
of incorporation;
(b) at a time when the corporation is insolvent or when such
purchase or redemption would render the corporation insolvent;
(¢) unless after such purchase or redemption there remain
outstanding one or more classes or series of shares possessing,
among them collectively, voting rights and unlimited residual
rights as to dividends and distribution of assets on liquidation;
or
(d) in the case of redeemable shares and within the period
of their redeemability, at a price greater than the applicable
redemption price plus, in the case of shares entitled to eumaula-
tive dividends, the dividends which would have acerued to the
next dividend date following the date of purchase or redemption,
(6) A corporation which has purchased its own shares out of
surplus may defer payment for such shares over such period as
may be agreed between it and the selling shareholder. The obli-
gation so created shall constitute an ordinary debt of the corpora-
tion and the validity of any payment made upon the debt so created
shall not be affected by the absence of surplus at the time of such
payment.
(7) Unless the certificate of incorporation otherwise provides,
a corporation may purchase or redeem its shares whether or not
the assets remaining after the transacfion are less than the aggre-
gate amount of the preferences of outstanding shares in the assets
of the corporation upon liquidation.

67



You're viewing an archived copy from the New Jersey State Library.

14A:7-17. DISCLOSURE To SHAREHOLDERS UPON CERTAIN DISTRIBU-
TIONS OR HARNED SURPLUS TRANSACTIONS.

(1) Every dividend or other distribution from a source in whole
or in part other than earned surplus, and every share dividend
or other distribution of shares of the corporation shall be accom-
panied by a written notice disclosing the amounts by which such
dividend or distribution affects stated capital, capital surplus and
earned surplus, or, if such amounts are not determinable at the
time of such notice, disclosing the approximate effect of such divi-
dend or distribution upon stated capital, capital surplus and earned
surplus and stating that such amounts are not yet determinable.

(2) A corporation which applies any part or all of its capital
surplus to the reduction or elimination of any deficit in its earned
surplus, as permitted by subsection 14A:7-20(3), shall disclose
such application in each financial statement covering the period
in which such application is made that is furnished by the corpo-
ration to any of its sharcholders, and in any event to all its share-
holders within 6 months of the date of such application.

(3) Failure of the corporation to comply in good faith with the
provisions of this section shall make it liable for any damage sus-
tained by any shareholder in consequence thereof.

14A :7-18. CANCELLATION OF REACQUIRED SHARES.

(1) When shares of a corporation are reacquired out of stated
capital or by their conversion into other shares of the corporation,
the reacquisition shall effect their cancellation. When shares of
a corporation are otherwise reacquired by it, the corporation may
retain them as treasury shares or may cancel them by resolution
of the board. In all cases of cancellation, except that of converted
shares, a statement of cancellation shall be filed as provided in
this section. Upon their cancellation, reacquired shares shall be
restored to the status of authorized but unissued shares, unless
the certificate of incorporation, or the plan of merger or consoli-
dation in the case of shares acquired by the corporation pursuant
to Chapter 11 of this act, provides that such shares shall not be
reissued, in which case the filing of the statement of cancellation,
pursuant to a resolution of the board, shall constitute an amend-
ment to the certificate of incorporation and shall reduce the au-
thorized number of shares by the number of shares so cancelled.

(2) The statement of cancellation shall be executed on behalf
of the corporation and filed in the office of the Secretary of State
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not later than 30 days after the cancellation of the reacquired
shares. The statement shall set forth:

(a) the name of the corporation;

(b) the number of shares cancelled, itemized by classes and
series, and if cancelled shares were not reacquired out of stated
capital or by their conversion into other shares of the corpora-
tion, the date of adoption of the resolution of the board can-
celling such shares;

(c) the aggregate number of issued shares, itemized by
classes and series, after giving effect to such cancellation;

(d) the amount, expressed in dollars, of the stated capital of
the corporation after giving effect to such cancellation;

(e) if the certificate of incorporation, or the plan of merger
or consolidation in the case of shares acquired by the corporation
pursuant to Chapter 11 of this act, provides that the cancelled
shares shall not be reissued

(1) that the certificate of incorporation is amended pursuant
to a resolution of the board by decreasing the aggregate num-
ber of shares which the corporation is authorized to issue by
the number of shares cancelled, and

(11) the number of shares which the corporation has au-
thority to issue, itemized by classes and series, after giving
effect to such cancellation; and
(f) if shareholder approval is required by subsection

14A:7-18(3) for a reduction of the stated capital of the corpo-
ration, a statement of the date of approval by the sharcholders,
the number of shares outstanding, the number of shares entitled
to vote thereon, and the number of shares voted for and against
the reduction of the stated capital, respectively; and, if any
class or series of shares igs entitled to vote thereon as a class,
a separate statement of such facts for each class and series
entitled to vote separately.

(3) Except as otherwise provided in this subsection, upon the
cancellation of reacquired shares the stated capital of the corpo-
ration shall be reduced by the amount represented by such shares
before their cancellation. In the case of shares without par value
for whose issue the consideration was fixed by the shareholders,
as provided in subsection 14A:7-4(2), if such shares are not re-
deemable and are not preferred over the shares of any other class
or series in the payment of dividends or in the distribution of
assets upon liquidation and have not been reacquired for any of
the purposes set forth in subsection 14A:7-16(2), their cancella-
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tion shall cause a reduction of the stated capital only to the extent,
if any, that the stated capital represented by such shares exceeded
the minimum amount required, as provided in subsection 14A :7-8
(2), unless such further reduction has been approved by a vote
of the shareholders or is authorized by the certificate of incorpo-
ration. This subsection shall not be applicable to converted shares.

(4) A statement of cancellation of converted shares shall be
filed only if the certificate of incorporation provides that such
shares shall not be reissued. The statement of cancellation shall
set forth the information required by paragraphs 14A :7-18(2) (a),
(b), (¢) and (e).

(5) Nothing contained in this section shall be construed to for-
bid a cancellation of shares or a reduction of stated capital in any
other manner permitted by this act.

14A:7-19. Repuction or StatEp Carivan By Boarp AcTiON.

(1) Unless otherwise provided in the certificate of incorporation
and subject to the provisions of subsections 14A.:7-19(3), 14A:7-19
(4) and 14A.:7-19(5), a reduction of the stated capital of a corpora-
tion, where such reduction is not accompanied by any action re-
quiring an amendment of the certificate of incorporation and not
accompanied by a cancellation of shares, may be made by resolution
of the board setting forth the amount of the proposed reduction,
the manner in which the reduction shall be effected and the date
upon which the reduction shall become effective.

(2) A statement of such reduction shall be executed on behalf
of the corporation and filed in the office of the Secretary of State
not later than 30 days after the effective date of the reduction.
Such statement shall set forth

(a) the name of the corporation;

(b) a statement of the amount of the reduction, the manner
in which such reduction is effected, and the amount, expressed
in dollars, of stated capital of the corporation after giving effect
to such reduction; and

(c) if shareholder approval is required for a reduction of the
stated capital of the corporation, a statement of the date of
approval by the shareholders, the number of shares outstanding,
the number of shares entitled to vote thereon, and the number
of shares voted for and against the reduction of the stated capi-
tal, respectively; and, if any class or series of shares is entitled
to vote thereon as a class, a separate statement of such faets
for each class and series entitled to vote separately.
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(3) Unless the certificate of incorporation otherwise provides,
the board shall have discretion to reduce the stated capital of
shares under this section whether or not the stated capital after
such reduction is at least equal to the aggregate amount of the
preferences of issued shares in the assets of the corporation upon
liquidation plus the aggregate amount of the par value of all other
issued shares with par value,

(4) If the consideration for the issue of shares without par value
wag fixed by the shareholders under subsection 14A:7-4(2), the
board shall not reduce the stated capital represented by such shares
except to the extent, if any, that the board was authorized by the
shareholders to allocate a portion of such consideration to surplus,
as provided in subsection 14A:7-8(2), unless such further redue-
tion has been approved by a vote of the shareholders or is author-
ized by the certificate of incorporation.

(5) Stated capital which remains in existence, because of the
applicability of the second sentence of subsection 14A:7-18(3),
after the cancellation of the shares which formerly represented
it, shall not be reduced by the board unless such reduction has been
approved by a vote of the shareholders or is authorized by the
certificate of incorporation.

14A:7-20. Srrcian Provisions ReraTive To SURPLUS.

(1) The surplus, if any, created by or arising out of a reduction
of the stated capital of a corporation, or a revaluation to reflect
unrealized appreciation of its assets, shall be capital surplus. Upon
the realization of any such inecrease in value, the board may, by
resolution, transfer from capital surplus to earned surplus the
amount realized. When a corporation has applied its earned sur-
plus to the acquisition of treasury shares and such shares are
subsequently disposed of for a consideration, the corporation may,
at its option, restore to earned surplus, out of the consideration
received, all or part of the amount by which earned surplus was
reduced at the time of aequisition of such shares. If the considera-
tion received exceeds the amount by which earned surplus was
reduced with respect to such shares, the excess shall be capital sur-
plus. When treasury shares are used to satisfy the exercise of
conversion privileges, if the stated capital formerly represented
by the converted shares is reduced in accordance with the provi-
sions of section 14A.:7--19, the surplus so produced may be restored
to earned surplus as provided in this subsection, as if it were con-
sideration for the disposition of the treasury shares.
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(2) The capital surplus of a corporation may be increased from
time to time by resolution of the board directing that all or a part
of the earned surplus of the corporation be transferred to capital
surplus.

(3) A corporation may, by resolution of its board, apply any
part or all of its capital surplus to the reduction or elimination
of any deficit in the earned surplus account.

(4) The board of any corporation formed before the effective
date of this act may determine the amount of the corporation’s
earned surplus before the declaration of the first dividend after
the effective date of this act, and such determination if made in
good faith shall be conclusive.

CHAPTER 8

Bexgerrcian, Provisions ror EMPLOYEES

Section

14A:8-1. Employee Benefit Plans.

14A:8-2.  Formulation of Plans; Submission to Shareholders in
Certain Instances.

14A:8-3. Terms of Plan; Issuance of Certificates.

14A:84.  Amendment or Termination of Plans,

14A:8-5. Trust Funds for Employees; Creation; Maintenance
and Administration.

14A:8-6.  Continuation of Trust; Law Against Perpetuities In-
applicable,

14A:8-1. Ewmrrovee BeneriT PLANS.

(1) A corporation may, in the manner preseribed in section
14 A :8-2, establish and carry out wholly or partly at its expense,
any one or more of the following plans for the benefit of some or
all employees of the corporation or any subsidiary thereof and
their families, dependents or beneficiaries

(a) plans providing for the sale or distribution of its shares
of any class or series, held by it or issned or purchased by it
for the purpose, including stock option, stock purchase, stock
bonus, profit-sharing, savings, pension, refirement, deferred
compensation and other plans of similar nature, whether or not
such plans also provide for the distribution of cash or property
other than its shares;
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(b) plans providing for payments solely in cash or property
other than shares of the corporation, including profit-sharing,
bonus, savings, pension, retirement, deferred compensation and
other plans of similar nature; and

(¢) plans for the furnishing of medical services; life, sickness,
accident, disability or unemployment insurance or benefits ; edu-
cation; housing; social and recreational services; and other sim-
ilar aids and services.

(2) The term ‘““employees’’ as used in this Chapter means em-
ployees, officers and directors, including any who have retired,
become disabled or died prior to the establishment of any plan
heretofore or hereafter adopted.

14A:8-2.  FormurarioN or Praxs; SuBMIsSSION TO SHAREHOLDERS
IN (CERTAIN INSTANCES.

The board alone, by affirmative vote of a majority of directors
in office, may adopt any plan deseribed in section 14A :8-1 and may
include such provisions therein as the board may deem advisable;
provided that the approval of the shareholders shall be required
for the adoption of any plan which permits the use or issuance of
treasury shares or authorized but unissued shares, and shall also
be required for the adoption of any other plan if the certificate of
incorporation or the by-laws so provide.

14A:8-3. Terms or Prax; Issuance or CERTIFICATES.

The approval by the shareholders of a plan for the issue of rights
or options to employees shall include approval of the terms and
conditions upon which such rights or options are to be issued, such
ag, but without limitation thereto, any restrictions upon the ad-
ministration of the plan, the terms and conditions of payment for
shares in full or in installments, the issue of certificates for shares
to be paid for in installments, any limitations upon the transfer-
ability of such shares and the voting and dividend rights to which
the holders of such shares may be entitled, though the full amount
of the consideration therefor has not been paid; provided that no
certificate for shares shall be delivered under the plan, prior to
full payment in cash, property or services therefor, unless the fact
that the shares are partly paid for is noted conspicuously on the
face of such certificate, or such certificate is deposited with a trus-
tee to be held pursuant to the terms of a plan or an appropriate
agreement.
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14A:8-4, AmexpMENT or TEERMINATION OF PLANS.

Unless otherwise provided in the plan, the board may amend or
terminate any plan described in section 14A :8-1 heretofore or
hereafter adopted, provided that

(a) no such amendment or termination shall impair any rights
which have acerued under the plan or deprive any employee or
beneficiary of the employee of the equivalent in cash or other bene-
fits of the contributions of the employee under the plan; and

(b) any amendment made by the board to a plan which was
approved by the shareholders in accordance with section 14A :8-2,
shall be submitted to the shareholders for approval, unless the
board shall have determined that such amendment will not result
in a material increase in the cost of the plan to the corporation;
and

(¢) any amendment made by the board to a plan which, under
section 14A:8-2, did not initially require shareholder approval,
shall require shareholder approval, if the effect of such amend-
ment is to include in the plan a provision, which if originally in-
eluded in the plan, would have required shareholder approval of
the plan.

14A:8-5. Trusr F'uxps ror KmMpPLOYEES; CrEATION ; MAINTENANCE
AND ADMINISTRATION.

Any domestic or foreign corporation which has adopted, or here-
after adopts, a plan described in section 14A:8-1 may establish
one or more trust funds of the property contributed or held by
any such corporation or any subsidiary thereof for the purposes
of such plan. Any such trust fund may be held and administered
by the corporation adopting such plan or by any trustee or trustees,
within or without this State, appointed by the corporation for
that purpose.

14A:8-6. CowntinvaTioNn oF Trust; Law Acainst PrrpeTUITIES
INAPPLICABLE,

The period for which any such trust may be created and main-
tained may be as long as may be desirable for the complete ad-
ministration of any such plan as originally adopted or thereafter
amended, and no such trust or trust fund shall be subjeet to or
held to be in violation of any principle of law, against perpetuities
or restraints on alienation or perpetual aceumulations or trusts.
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14A:9-1.  Amendment of Certificate of Incorporation.
14A:9-2.  Procedure to Amend Certificate of Incorporation.
14A:9-3. Class Voting on Amendments.

14A:9-4.  Certificate of Amendment.

14A:9-5. Restated Certificate of Incorporation.

14A:9-6. Abandonment of Amendment.

14A:9-1. AmMeENDMENT oF CERTIFICATE OF [ NCORPORATION.
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CHAPTER 9

AMENDMENTS, CHANGES OR ALTERATIONS

G o 8 b . S

(1) A corporation may amend its certificate of incorporation,
from time to time, in any and as many respects as may be desired
so long as the amendment contains only such provisions as might
lawfully be contained in an original certificate of incorporation
filed at the time of making such amendment.

(2) Inparticular, and without limitation upon the general power
of amendment granted by subsection 14A:9-1(1), a corporation
may amend its certificate of incorporation

{a) to change its corporate name;
{(b) to enlarge, limit, or otherwise change its corporate pur-

Poses or powers;

(¢) to change the duration of the corporation, or if such
duration has expired but the corporation continues in business,
to revive its existence for a limited or perpetual duration;

(d) to increase or decrease the aggregate number of shares,
or shares of any class or series of any class, which the eorpo-
ration has authority to issue;

(e) to increase or decrease the par value of the authorized
shares of any class having a par value, whether issued or un-
igsued;

(f) to exchange, classify, reclassify or cancel all or any part
of its shares, whether issued or unissued;

(g) to change the designation of all or any part of its shares,
whether issued or unissued, and to change the preferences, lim-
itations and the relative rights in respect of all or any part of
its shares, whether issued or unissued;
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(h) to change shares having a par value, whether issued or
unissued, into the same or a different number of shares without
par value, and to change shares without par value, whether is-
sued or unissued, into the same or a different number of shares
having a par value;

(1) to change the shares of any class or series, whether issued
or unissued, and whether with or without par value, into a dif-
ferent number of shares of the same class or series or into the
same or a different number of shares, either with or without
par value, of other classes or series;

(j) to create new classes or series of shares having rights and
preferences superior or inferior to, or equal with, the shares of
any class or series then authorized, whether issued or unissued;

(k) to cancel or otherwise affect the right of the holders of
the shares of any class or series to receive dividends which have
acerued but have not been declared;

(1) to divide any class of shares, whether issued or unissued,
into series and fix the designations of such series and the prefer-
ences, limitations and relative rights of the shares of such series;

(m) to authorize the board to divide authorized but unissued
shares of any class into series and fix the designations and num-
ber of shares of such series and the preferences, limitations and
relative rights of the shares of such series;

(n) to authorize the board to fix or change the designation or
number of shares of, or preferences, limitations or relative rights
of the shares of any theretofore established series the shares
of which have not been issued;

(0) to revoke, diminish or enlarge the authority of the board
to take any of the actions set forth in paragraphs 14A:9-1(2)
(m) and 14A:9-1(2) (n);

(p) to limit, deny or grant to shareholders of any class the
preemptive right to acquire additional or treasury shares of
the corporation, whether then or thereafter authorized; _

(q) to strike out, change or add any provision, not inconsist-
ent with law, for the management of the business and the con-
duet of the affairs of the corporation, or ecreating, defining,
limiting and regulating the powers of the corporation, its di-
rectors and shareholders or any class of shareholders, including
any provision whicli under this act is required or permitted to
be set forth in the by-laws.

(3) An amendment of the certificate of incorporation may, by
resolution of the board, be accompanied by a reduction of stated
capital. Suech reduction shall not be part of the amendment, but
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may be set forth in the certificate of amendment as provided in
subsection 14A:9-4(4) and shall become effective as provided in
subsection 14A :9-4(5).

14A:9-2. ProceEpure 1o AMEND CERTIFICATE OF INCORPORATION,

(1) Before the organization meeting of the board, the incorpo-
rators may amend the certificate of incorporation by complying
with subsection 14A :9-4(1).

(2) Amendment of the certificate of incorporation by action of
the board is provided for in subsection 14A:4-3(1), subsection
14A :5-21(4), subsection 14A:7-2(4), subsection 14A :7-6(4), sub-
section 14A :7-9(4), and subsections 14A :7-18(1) and 14A :7-18(4).
Amendment of the certificate of incorporation by action of the
registered agent to change the registered office is provided for in
subsection 14A :4-3(3).

(3) An amendment of the certificate of incorporation pursuant
to a plan of merger may be made in the manner provided in Chap-
ter 10 of this act.

(4) All other amendments of the certificate of incorporation
shall be made in the following manner:

(a) The board shall approve the proposed amendment and
direct that it be submitted to a vote at a meeting of the share-
holders.

(b) Written notice setting forth the proposed amendment or
a summary of the changes to be effected thereby shall be given
to each shareholder of record entitled to vote thereon within the
time and in the manner provided in this act for the giving of
notice of meetings of shareholders.

{¢) At such meeting a vote of shareholders entitled to vote
thereon shall be taken on the proposed amendment. The pro-
posed amendment shall be adopted upon receiving the affirmative
vote of a majority of the votes cast by the holders of shares
entitled to vote thereon and, in addition, if any class or series
of shares is entitled to vote thereon as a class, the affirmative
vote of a majority of the votes cast in each class vote; except
that, in the case of a corporation organized prior to the effective
date of this act, the proposed amendment shall be adopted upon
receiving the affirmative vote of two-thirds of the votes so cast.
The voting requirements of this section shall be subject to such
greater requirements as are provided in this act for specifie
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amendments, or as may be provided in the certificate of incor-
poration.

(d) Subject to the provisions of section 14A :5-12, a corpora-
tion organized prior to the effective date of this act may adopt
the majority voting requirements prescribed in paragraph
14A:9-2(4) (¢) by amendment of its certificate of incorporation
adopted by the affirmative vote of two-thirds of the votes cast
by the holders of shares entitled to vote thereon.

(e) Any number of amendments may be acted upon at one
meeting.

(f) Upon adoption, a certificate of amendment shall be filed
in the office of the Secretary of State as provided in section
14A :9-4.

14A:9-3.  Crass Vorrxg oN AMENDMENTS.

(1) Except as otherwise provided in subsection 14A :9-3(4), and
notwithstanding any provision in the certificate of incorporation,
the holders of the outstanding shares of a class or series shall be
entitled to vote as a class upon a proposed amendment, if the
amendment would

(a) exclude or limit their right to vote on any matter, except
ag such right may be limited by voting rights given to new shares
then being authorized of any existing or new class or series;

(b) limit or deny their existing preemptive rights;

(¢) cancel or otherwise adversely affect dividends which have
acerued but have not been declared on the shares held by them;
or

(d) create, or authorize the bhoard to create, a new class or
series having, or convertible into shares having, rights or pref-
erences prior or superior to those of the shares held by them,
or increase such rights or preferences of any class or series.

{2) Except as otherwise provided in subsection 14A:9-3(4),
and notwithstanding any provision in the certificate of incorpora-
tion, the holders of the outstanding shares of a class or series
whose rights or preferences would be subordinated or otherwise
adversely affected by a proposed amendment shall be entitled
to vote as a class thereon, if the amendment would

(a) decrease the par value of their shares;

(b) effect a conversion, exchange or reclassification of their
shares ;
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(¢) effect a conversion or exchange, or create a right of con-
version or exchange, of any shares of another class or series into
shares of their class or series;

(d) change the designation, preferences, limitations or rela-
tive rights of their shares;

(e) change their shares into a different number of shares, or
into the same number of shares of another class or series; or

(f) divide the shares of their class into series or determine the
designation of any series in their class or determine any pref-
erences, limitations or relative rights of any series in their class,
or authorize the board to make any such division or to make or
change any such determination.

(3) If any proposed amendment referred to in subsections
14A:9-3(1) and 14A:9-3(2) would subordinate or otherwise ad-
versely affect the rights or preferences of the holders of shares
of one or more series of any class, but not of the entire class, then
only the holders of such series shall be entitled by this section to
vote as a class upon such proposed amendment.

(4) This section shall not apply to amendments which may be
made by board action without shareholder approval, as set forth
in subsection 14A:9-2(2).

14A:9-4.  CeRTIFICATE 0F AMENDMENT,

(1) If the amendment is made as provided by subsection
14A:9-2(1), a certificate of amendment shall, subject to subsection
14 A :2-6(3), be signed by all the incorporators, shall set forth the
name of the corporation and the amendment so adopted, and shall
recite that the amendment is made by unanimous consent of the
incorporators before the organization meeting of the directors.

(2) If the amendment is made by the board as referred to in
subsection 14A :9-2(2), a certificate of amendment shall he exe-
cuted on behalf of the corporation. The certificate shall set forth
the information required by the section of this act which empow-
ers the board to make the amendment.

(3) If the amendment is made as provided by subsection
14A.:9-2(4), a certificate of amendment shall be executed on behalf
of the corporation and shall set forth

(a) the name of the corporation;

(b) the amendment so adopted;

(¢) the date of the adoption of the amendment by the share-
holders;
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(d) the number of shares outstanding, and the number of
shares entitled to vote thereon, and if the shares of any class
or series are entitled to vote thereon as a class, the designation
and number of outstanding shares entitled to vote thereon of
each such class or series;

(e) the number of shares voted for and against such amend-
ment, respectively, and if the shares of any class or series are
entitled to vote thereon as a class, the number of shares of each
such class and series voted for and against such amendment, re-
spectively;

(f) if such amendment is intended to provide for an exchange,
reclassification or cancellation of issued shares, a statement of
the manner in which the same shall be effected; and

g) if, pursuant to subsection 14A :9-4(5), the amendment is
to become effective at a time subsequent to the time of filing,
the date when the amendment is to become effective.

(4) If such amendment is accompanied by a reduction of stated
capital, the corporation may also include in the certificate, at its
diseretion, in lieu of a statement of reduection under section
14A :7-19, a statement of the amount of the reduction, the manner
in which the reduction is effected, and the amount, expressed in
dollars, of stated capital of the corporation after giving effect to
the reduction.

(5) Each certificate of amendment of the certificate of incor-
poration shall be filed in the office of the Secretary of State and
the amendment shall become effective upon the date of filing or
at such later time, not to exceed 30 days from the date of filing,
as may be set forth in the certificate. If the certificate of amend-
ment includes a statement provided for in subsection 14A :9-4(4),
the stated capital shall be reduced when the amendment becomes
effective.

14A :9-5, ResTaATED CERTIFICATE OF INCORPORATION.

(1) A corporation may restate and integrate in a single certifi-
cate the provisions of its certificate of incorporation as theretofore
amended, including any provision effected by a merger or consol-
idation and any further amendments as may be adopted concur-
rently with the restated certificate.

(2) If the proposed restated certificate merely restates and inte-
grates, but does not further amend the certificate of incorporation
as theretofore amended, it may be adopted by the board.

(3) If the proposed restated certificate restates and integrates
and also further amends the certificate of incorporation as therefo-
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fore amended, such restated certificate shall be adopted in the
following manner:

(a) the board shall approve the proposed restated certificate
and direct that it be submitted to a vote at a meeting of the share-
holders ;

(b) written notice setting forth the proposed restated certifi-
cate shall be given to each shareholder of record entitled to vote
thereon within the time and in the manner provided in this act
for the giving of notice of such meeting;

(c) at such meefing a vote of shareholders entitled to vote
thereon shall be taken on the proposed restated certificate. The
proposed restated certificate shall be adopted upon receiving the
affirmative vote of a majority of the votes cast by the holders
of shares entitled to vote thereon. The voting requirements of
this section shall be subject to such greater requirements as are
provided in thig act for specific amendments or as may be pro-
vided in the certificate of incorporation.

(4) The restated certificate shall recite that 1t is a restated cer-
tificate and shall contain all such provisions as are required in an
original certificate of incorporation filed at the time the restated
certificate is filed, except that

(a) it shall state the address of the corporation’s then current
registered office, and the name of its then current registered
agent, and 1t shall also state the number, names and addresses
of the directors constituting its then current board;

{b) it need not include statements as to the incorporator or
incorporators or as to the first directors or the first registered
office and registered agent;

(e) if, pursuant to subsection 14A:9-5(6), the restated cer-
tificate is to become effective subsequent to the fime of filing,
it shall state the date when it is to become effective.

(5) The restated certificate shall be executed on behalf of the
corporation, and shall be filed in the office of the Secretary of State.
There shall be attached to it and filed therewith a certificate
executed on behalf of the corporation and setting forth

(a) the name of the corporation;

(b) the date such restated certificate was adopted; and

(e) if the restated certificate of incorporation was adopted
by the shareholders, it shall also set forth

(1) the number of the shares outstanding, and the number
of shares entitled to vote thereon, and, if the shares of any
class or series are entitled to vote thereon as a class, the desig-
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nation and number of outstanding shares entitled to vote
thereon of each such class and series;

(ii) the number of shares voted for and against such adop-
tion, and, if the shares of any class or series are entitled to
vote thereon as a class, the number of shares of each such
class and series voted for and against such adoption; and

(ii1) if an amendment of the certificate of incorporation
was adopted concurrently with the adoption of the restated
certificate, the information required by paragraphs 14A:94
(3) (b), 14A:9-4(3) (f), and 14A:9-4(3) (g).

(6) The restated certificate and any amendment included therein
shall become effective upon the date of filing with the Secretary
of State or at such later time, not to exceed 30 days from the date
of filing as may be set forth therein.

14A:9-6. ABANDONMENT OF AMENDMENT,

Prior to the effective date of an amendment of the certificate
of incorporation for which shareholder approval is required under
the provisions of this act, such amendment may be abandoned pur-
suant to provisions therefor, if any, set forth in the resolution
of the shareholders approving such amendment. If a certificate
of amendment has been filed in the office of the Secretary of State
prior to such abandonment, a certificate of abandonment shall be
filed in the office of the Secretary of State. The certificate shall
state that the amendment has been abandoned in accordance with
the provisions therefor set forth in the resolution of the share-
holders adopting such amendment,.

CHAPTER 10

MzereEr, CoNsoLIDATION, AcQUISITION OF ALL CAPITAL SHARES
orF A CORPORATION AND SALE OoF ASSETS

Section

14A:10-1.  Procedure for Merger,

14A:10-2. Procedure for Consolidation.

14A 10-3.  Approval by Shareholders.

14A :10-4.  Certificate of Merger or Consolidation.
14A:10-5. Merger of Subsidiary Corporation.
14A :10-6.  Effect of Merger or Consolidation.
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14A:10-7. Merger or Consolidation of Domestic and Foreign
Corporations.

14A:10-8.  Abandonment of Merger or Consolidation.

14A:10-9.  Acquisition of all the Shares, or a Class or Series of
Shares, of a Corporation.

14A:10-10. Sale or Other Disposition of Assets in Regular Course
of Business and Mortgage or Pledge of Assets.

14A:10-11. Sale or Other Disposition of Assets Other Than in
Regular Course of Business.

14A:10-1. Procepure ror MERGER,

(1) Any two or more domestic corporations may merge into
one of such corporations pursunant to a plan of merger approved
in the manner provided in this act.

(2) The board of each corporation shall approve a plan of
merger setting forth

(a) the names of the corporations proposing to merge, and
the name of the corporation into which they propose to merge,
which is hereinafter designated as the surviving corporation;

(b) the terms and conditions of the proposed merger, includ-
ing a statement of any amendments in the certificate of incor-
poration of the surviving corporation to be effected by such
merger;

(¢) the manner and basis of converting the shares of each
merging corporation into shares, other securities, or obligations
of the surviving corporation, or into cash or other eonsideration
which may include shares or other securifies or obligations of
a corporation not a party to the merger, or into any combination
thereof ; and

(d) such other provisions with respect to the proposed merger
as are deemed necessary or desirable.

14A:10-2. ProcepUrE ror CONSOLIDATION.

(1) Any two or more domestic corporations may consolidate
into a new corporation pursnant to a plan of consolidation ap-
proved in the manner provided in this act.

(2) The board of each corporation shall approve a plan of con-
solidation setting forth

(a) the names of the corporations proposing to consolidate,
and the name of the new corporation into which they propose
to consolidate, which is hereinafter designated as the new cor-
poration;
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(b) the terms and conditions of the proposed consolidation;

(¢) the manner and basis of converting the shares of each
corporation into shares, other securities, or obligations of the
new corporation, or into cash or other consideration which may
include shares or other securities or obligations of a corporation
not a party to the consolidation, or into any combination thereof;

(d) with respect to the new corporation, all of the statements
required to be set forth in the certificate of incorporation for
corporations organized under this act, except that it shall not
be necessary to set forth the name and address of each incor-
porator; and

(e) such other provisions with respect to the proposed con-
solidation as are deemed necessary or desirable.

14A:10-3. APrProvaL BY SHAREHOLDERS,

(1) The board of each corporation, upon approving such plan
of merger or plan of consolidation, shall direct that the plan be
submitted to a vote at a meeting of shareholders, Written notice
shall be given to each shareholder of record, whether or not en-
titled to vote at such meeting, not less than 20 nor more than 60
days before such meeting, in the manner provided in this act for
the giving of notice of meetings of shareholders. Such notice shall
include, or shall be accompanied by

(a) a copy or a summary of the plan of merger or consolida-
tion, as the case may be; and
(b) a statement informing shareholders who, under Chapter

11 of this act, are entitled to dissent, that they have the right to

dissent and to be paid the fair value of their shares, provided

that they file with the corporation before the taking of the vote

of the shareholders on the plan of merger or consolidation a

written notice of dissent as required by subsection 14A :11-2(1),

and that they otherwise comply with the procedures set forth

in Chapter 11 of this act.

(2) At each such meeting, a vote of the shareholders shall be
taken on the proposed plan of merger or consolidation. Such plan
shall be approved upon receiving the affirmative vote of a majority
of the votes cast by the holders of shares of each such corporation
entitled to vote thereon, and, in addition, if any class or series is
entitled to vote thereon as a class, the affirmative vote of a majority
of the votes cast in each class vote; except that, in the case of a
corporation organized prior to the effective date of this act, the
plan of merger or consolidation shall be approved upon receiving

84




You're viewing an archived copy from the New Jersey State Library.

the affirmative vote of two-thirds of the votes so cast. Auny class
or series of shares of any such corporation shall be entitled to
vote as a class if the plan of merger or consolidation, as the case
may be, contains any provision which, if contained in a proposed
amendment to the certificate of incorporation, would entitle such
class or series of shares to vote as a class unless such provision
18 one which could be adopted by the board without shareholder
approval as referred to in subsection 14A:9-2(2). The voting re-
quirements of this section shall be subject to such greater require-
ments as are provided in this act for specific amendments or as
may be provided in the certificate of incorporation.

(3) Subject to the provisions of section 14A :5-12, a corporation
organized prior to the effective date of this act may adopt the
majority voting requirements prescribed in subsection 14A :10-3(2)
by an amendment of its certificate of incorporation adopted by
the affirmative vote of two-thirds of the votes cast by the holders
of shares entitled to vote thereon.

(4) Notwithstanding the provisions set forth in subsections
14A:10-3(1) and 14A:10-3(2), the approval of the shareholders
of a surviving corporation shall not be required to authorize a
merger if

(a) the agreement of merger does not change the name or
authorized shares or series of any class or otherwise amend the
certificate of incorporation of the surviving corporation; and

(b) the authorized unissued shares and the treasury shares
of each class and series of the surviving corporation to be issued
or delivered under the plan of merger do not exceed 15 per cent
of the shares of each such class or series of the surviving cor-
poration outstanding immediately prior to the effective date of
the merger.

14A :10-4.  Cerriricate oF MErRGER OorR CONSOLIDATION.

(1) After approval of the plan of merger or consolidation, a
certificate of merger or a certificate of consolidation, as the case
may be, shall be executed on behalf of each corporation. The
certificate shall set forth

(a) the plan of merger or the plan of consolidation;

(b) as to each corporation whose shareholders are entitled to
vote, the number of shares outstanding, and, if the shares of
any class are entitled to vote as a class, the designation and
number of outstanding shares of each such class;
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(e¢) as to each corporation whose shareholders are entitled
to vote, the number of shares voted for and against such plan,
respectively, and, if the shares of any class are entitled to vote
as a class, the number of shares of each such class voted for
and against such plan, respeetively; and

(d) in the case of a merger governed by subsection 14A :10-3
(4), that the plan of merger was approved by the board of di-
rectors without any vote of shareholders of the surviving cor-
poration; and

(e) if, pursuant to subsection 14A :10-4(2), the merger is to
become effective at a time subsequent to the date of filing with
the Secretary of State, the date when the merger 18 to hecome
effective.

(2) The certificate shall be filed in the office of the Secretary of
State and the merger or consolidation shall become effective upon
the date of such filing or at such later time, not to exceed 30 days
after the date of filing, as may be set forth in the certificate.

14A:10-5. Mercer or Sussiniary CORPORATION.

(1) Any domestic corporation owning at least 90% of the out-
standing shares of each class and series of another domestic eor-
poration or corporations, may merge such other corporation or
corporations into itself, or may merge itself, or itself and any
such subsidiary corporation or corporations, into any such sub-
sidiary corporation, without approval of the shareholders of any
of the corporations, except as provided in subsections 14A :10-5(5)
and 14A:10-5(6). The board of the parent corporation shall ap-
prove a plan of merger sefting forth those matters required to be
set forth in plans of merger under section 14A:10~-1. Approval
by the board of any such subsidiary corporation shall not be re-
quired.

(2) If the parent corporation owns less than 100% of the out-
standing shares of each subsidiary corporation, it shall mail to
each minority sharcholder of record of each subsidiary corpora-
tion, unless waived in writing, a copy or a summary of the plan
of merger. The parent corporation shall also mail to each share-
holder who, under Chapter 11 of this act, is entitled to dissent, a
statement informing such shareholder that he has the right to
dissent and to be paid the fair value of his shares, provided that
he files with the corporation, within 20 days after the mailing of
such copy or summary, a written demand for the fair value of his
shares as required by subsection 14A:11-2(4), and that he other-
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wise complies with the procedures set forth in Chapter 11 of this
act.

(3) A certificate of merger shall be executed on behalf of the
parent corporation. The certificate shall set forth

(a) the plan of merger;

(b) the number of outstanding shares of each class and series
of each subsidiary corporation which is a party to the merger
and the number of such shares of each class and series owned
by the parent corporation;

(e¢) if the parent corporation owns less than 100% of the out-
standing shares of each subsidiary corporation, the date of the
mailing of a copy or a summary of the plan of merger to minority
shareholders of each subsidiary corporation; or if all such share-
holders have waived such mailing in writing, a statement that
such waiver has been obtained; and

(d) if, pursuant to subsection 14A:10-5(4), the merger is to
become effective at a time subsequent to the date of filing with
the Secretary of State, the date when the merger is to become
effective.

(4) The certificate shall be filed in the office of the Secretary
of State and the merger shall become effective upon the date of
such filing or at such later time, not to exceed 30 days from the
date of filing, as may be set forth in the certificate.

(5) Approval of the shareholders of any such subsidiary cor-
poration shall be obtained pursuant to its certificate of incorpora-
tion, if such certificate requires approval of a merger by the
affirmative vote of the holders of more than the percentage of the
shares of any class or series of such corporation then owned by
the parent corporation.

(6) Approval of the shareholders of the parent corporation
shall be obtained:

(a) whenever its certificate of incorporation requires share-
holder approval of such a merger; or

(b) pursuant to section 14A :10-3 where

(i) the plan of merger contains a provision which would
change any part of the certificate of incorporation of the
parent corporation into which a subsidiary corporation is
being merged, unless such change is one that can be made by
the board without shareholder approval as referred to in sub-
section 14A :9-2(2); or

(i1) a subsidiary corporation is to be the surviving corpo-
ration.
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(7) The grant of the power to merge under this section shall not
preclude the effectuation of any merger as elsewhere provided in
this Chapter.

14A:10-6. ILrrect oFr MERGER OrR CONSOLIDATION.

‘When a merger or consolidation has become effective:

(a) The parties to the plan of merger or consolidation shall be
a single corporation, which, in the case of a merger, shall be that
corporation designated in the plan of merger as the surviving
corporation, and, in the case of a consolidation, shall be the new
corporation provided for in the plan of consolidation.

{(b) The separate existence of all parties to the plan of merger
or consolidation, except the surviving or new corporation, shall
cease.

(¢) Such surviving or new corporation shall, to the extent con-
sistent with its certificate of incorporation as amended or estab-
lished by the merger or consolidation, possess all the rights,
privileges, powers, immunities, purposes and franchises, both
public and private, of each of the merging or consolidating cor-
porations.

(d) All real property and personal property, tangible and in-
tangible, of every kind and description, belonging to each of the
corporations so merged or consolidated shall be vested in the sur-
viving or new corporation without further act or deed; and the
title to any real estate, or any interest therein, vested in any of
such corporationg shall not revert or be in any way impaired by
reason of such merger or consolidation.

(e) The surviving or new corporation shall be liable for all the
obligations and liabilities of each of the corporations so merged
or consolidated; and any claim existing or action or proceeding
pendng by or against any of such corporations may be enforced
as if such merger or consolidation had not taken place, Neither
the rights of creditors nor any liens upon, or security interests in,
the property of any of such corporations shall be impaired by such
merger or consolidation.

(f) In the case of a merger, the certificate of incorporation of
the surviving corporation shall, without further act or deed, be
amended to the extent, if any, stated in the plan of merger; and,
in the case of a consolidation, the statements set forth in the cer-
tificate of consolidation and which are required or permitted to
be set forth in the certificate of incorporation of corporations
organized under this act shall be the certificate of incorporation
of the new corporation.
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14A:10-7. Mgzrorr or CoNsoLipaTION OF DomEsTIC AND ForEiew
CORPORATIONS,

(1) One or more foreign corporations and one or more domestic
corporations may be merged or consolidated in the following
manner, if such merger or consolidation is permitted by the laws
of the jurisdiction under which each such foreign corporation is
organized :

(a) Each domestic corporation shall comply with the provi-
sions of this act with respect to the merger or consolidation of
domestic corporations and each foreign corporation shall comply
with the applicable provisions of the laws of the jurisdiction
under which it is organized.

(b) If the surviving or new corporation is to be a foreign
corporation and is to transact business in this State, it shall
comply with the provisions of this act with respect to foreign
corporations, and, whether or not it is to transact business in
this State, the certificate of merger or consolidation required
to be filed on behalf of the domestic corporation or corporations
pursuant to subsection 14 A :10-4(2) shall, in addition to the in-
formation required by subsection 14A:10-4(1), set forth

(1) an agreement by such foreign corporation that it may
be served with process in this State in any proceeding for the
enforcement of any obligation of any domestic corporation or
any foreign corporation, previously amenable to suit in this
State, which is a party to such merger or consolidation, and
in any proceeding for the enforcement of the rights of a dis-
senting shareholder of any such domestic corporation against
the surviving or new corporation; and

(it) an irrevocable appointment by such foreign corpora-
tion of the Secretary of State of this State as its agent to
accept service of process in any such proceeding, and the post
office address, within or without this State, to which the Sec-
retary of State shall mail a copy of the process in such pro-
ceeding;

(iii) an agreement by such foreign corporation that it will
promptly pay to the dissenting shareholders of any such do-
mestic corporation the amount, if any, to which they shall be
entitled under the provisions of this act with respect to the
rights of dissenting shareholders.

(2) The provisions of subsection 14A:10-3(4) shall apply to a
merger in which the surviving corporation is a domestic corpo-
ration.
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(3) If the surviving or new corporation is a domestic corpora-
tion, the effect of such merger or consolidation shall be the same
as in the case of the merger or consolidation of domestic eorpo-
rations. If the surviving or new corporation is a foreign corpora-
tion, the effect of suech merger or consolidation shall be the same
as in the case of the merger or consolidation of domestic corpora-
tions except insofar as the laws of the jurisdiction of incorporation
of such foreign corporation shall provide otherwise.

(4) One or more foreign corporations and one or more domestic
corporations may be merged in the manner provided in section
14A:10-5 if such merger is permitted by the laws of the jurisdie-
tion of incorporation of such foreign corporation, provided that,
if the parent corporation is a foreign corporation, it shall, not-
withstanding the provisions of the laws of its jurisdiction of in-
corporation, comply with the provisions of subsection 14A :10-5(2)
with respect to notice to shareholders of any domestic subsidiary
corporation which is a party to the merger.

14A:310-8. AsanponmMeENT oF MERGER OR CONSOLIDATION.

Prior to the time when a merger or consolidation authorized by
this Chapter shall become effective, the merger or consolidation
may be abandoned pursuant to provisions therefor, if any, set
forth in the plan of merger or consolidation. If a certificate of
merger or consolidation has been filed in the office of the Seeretary
of State prior to such abandonment, a certificate of abandonment
shall be filed in the office of the Secretary of State. The certificate
shall be executed on behalf of each corporation which is a party
to the plan of merger or consolidation, unless the plan permits
abandonment by less than all of such corporations, in which event
the certificate may be executed on behalf of the corporation or
corporations exercising the right to abandon. The certificate shall
state that the merger or consolidation has been abandoned in
accordance with the provisions therefor set forth in the plan of
merger or consolidation.

14A:10-9.  Acquisition oF ArL THE SHARES, orR A CLASS OR SERIES
oF SHARES, oF A CORPORATION.

(1) Subject to the limitations imposed by any other statute of
this State, any domestic corporation may, in the manner provided
by this section, acquire, in exchange for its shares, all the shares,
or all the shares of any class or series of any other corporation
organized under any statute of this State.
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(2) Such acquiring corporation shall submit by first-class mail
to all holders of the shares to be acquired a written offer which
shall

(a) specify the shares to which such offer relates;

(b) prescribe the terms and conditions of such offer, including
the method of acceptance thereof and the manner of exchanging
such shares;

(¢) contain a statement summarizing the rights of such share-
holders as provided in paragraph 14A:10-9(3) (b).

Any such offer may provide for the payment of cash in lieu of the
issuance of fractional shares of the acquiring eorporation.

(3) If, within 120 days after the date of such mailing, the offer
is accepted by the holders of not less than 90% of the shares of
each class and series to which the offer relates, other than shares
already held at the date of mailing by, or by a nominee for, the
acquiring corporation or any subsidiary thereof, the acquiring
corporation shall; within 60 days after such acceptance:

(a) execute and file a certificate in the office of the Secretary
of State setting forth such acceptance; and

(b) give written notice of such acceptance, by registered or
certified mail, return receipt requested, to each holder of such
shares to which the offer relates, who has not accepted the offer.
Such notice shall include, or be accompanied by, a statement that

(i) such shareholders may elect either to accept the offer
or to dissent therefrom and be paid the fair value of their
shares provided that they file with the acquiring corporation,
not later than 30 days after the mailing of such written notice,
a written demand for the fair value of their shares as re-
guired by subsection 14A :11-2(5), and otherwise comply with
the procedures set forth in Chapter 11 of this act; and

(i1) if such shareholders do not make written demand for
the payment of the fair value of their shares fo which the
offer relates within the 30-day period specified in subsection
14A :11-2(5), they shall be deemed to have accepted the offer.

(4) Upon the filing of such certificate in the office of the Secre-
tary of State as required by paragraph 14A:10-9(3) (a)

(a) the acquiring corporation shall cause to be issued to the
holders of shares who have accepted or who are deemed to have
accepted such offer pursuant to the provisions of paragraph
14A :10-9(3) (b) certificates for shares of the acquiring corpo-
ration to which they respectively are entitled;
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(b) all shares in exchange for which shares of the acquiring
corporation are so issued shall become the property of the ac-
quiring corporation, irrespective of whether the certificates for
such shares have been surrendered for exchange, and the ac-
quiring corporation shall be entitled to have new certificates
registered in its name as the holder thereof; and

(¢) the acquiring corporation or a corporate fiduciary desig-
nated by it, shall hold in trust, for delivery to the persons en-
titled thereto, certificates for its shares registered in the names
of any holders, other than shares of dissenting shareholders,
who have not surrendered their shares for exchange in accord-
ance with the offer, and shall hold in trust, for payment to the
persons entitled thereto, any cash payable in lieu of fractional
shares.

(5) This section shall not be construed to prevent a corporation
from making an offer to purchase the shares of another corpora-
tion conditioned upon the acceptance of holders of less than 90%
of the shares to which such offer relates. Such an offer may be
joined as an alternate offer with an offer made pursuant to this
section; but in no case shall the acquiring corporation have the
right to avail itself of the provisions of this section unless the
holders of the percentage of shares to which the offer relates re-
quired by subsection 14A :10-9(3) shall accept the offer within the
time period required by subsection 14A :10-9(3).

(6) Whenever a corporation whose capital stock is acquired
pursuant to this section is a stock insurance company organized
under any law of this State (herecinafter called the insurance sub-
sidiary),

(a) the acquiring corporation shall furnish to the Commis-
sioner of Banking and Insurance such information as he may,
from time to time, reasonably request in respect to the honesty
and trustworthiness of its directors and officers, and

{b) upon a finding by the Commissioner of Banking and In-
surance that the acquiring corporation has failed or refused to
take such steps as may be necessary to remove from office any
of the directors or officers referred to in paragraph 14A :10-9(6)
(a) hereof whom the commissioner, after hearing upon notice
to such acquiring corporation and such officer or director, has
found to be a dishonest or untrustworthy person, the commis-
sioner may forthwith take possession of the property and busi-
ness of the insurance subsidiary as provided in chapter 30 of
Title 17 of the Revised Statutes, and
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(¢) upon a finding by the Commissioner of Banking and In-
surance that access to specified books and records of the ac-
quiring corporation which relate to the condition and affairs of
the insurance subsidiary is necessary to the discharge of his
regulatory duties with respect to such subsidiary under Title
17 of the Revised Statutes, the commissioner may have access
to the books and records which he has so speecified and the ac-
quiring corporation shall answer any inquiry by him which is
pertinent thereto.

14A:10-10. Sare or Ormer DISPosITION oF ASSETS IN REGULAR
Cotrse or Busixess axp Morteace or PLEDGE oF
AsseTs.

The sale, lease, exchange, or other disposition of all, or sub-
stantially all, the assets of a corporation in the usual and regular
course of its business as conducted by such corporation, and the
mortgage or pledge of any or all the assets of a corporation
whether or not in the usual and regular course of business as con-
ducted by such corporation, may be made upon such terms and
conditions and for such consideration, which may consist in whole
or in part of money or property, real or personal, including shares,
bonds or other securities of any other corporation, domestic or
foreign, as shall be authorized by its board. In any such case,
unless otherwise provided in the certificate of incorporation, no
approval of the shareholders shall be required.

14A:10-11. Sare or Orerer Disrosition or Assegrs Orarr THAN
¥ Recurar Course or Businuss

(1) A sale, lease, exchange, or other disposition of all, or sub-
stantially all, the assets of a corporation, if not in the usual and
regular course of its business as conducted by such corporation,
may be made upon such terms and conditions and for such consid-
eration, which may consist in whole or in part of money or prop-
erty, real or personal, including shares, bonds or other securities
of any other corporation, domestic or foreign, as may be author-
ized in the following manner:

(a) The board shall recommend such sale, lease, exchange,
or other disposition and direct that it be submitted to a vote
at a meeting of shareholders.

(b) Written notice shall be given to each shareholder of
record, whether or not entitled to vote at such meeting, not less
than 20 nor more than 60 days before such meeting, in the man-
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ner provided in this act for the giving of notice of meetings of
shareholders. Such notice shall include, or shall be accompanied
by
(i) a statement summarizing the principal terms of the pro-
posed transaction; and

(ii) a statement informing sharcholders who, under Chapter

11 of this act, are entitled to dissent, that they have the right
to dissent and to be paid the fair value of their shares, pro-
vided that they file with the corporation before the taking of
the vote of the shareholders on such sale, lease, exchange or
other disposition, a written notice of dissent as required by
subsection 14A:11-2(1) and otherwise comply with the proce-
dures set forth in Chapter 11 of this act.

(e¢) At such meeting the shareholders may approve such sale,
lease, exchange, or other disposition and may fix, or may au-
thorize the board to fix, any or all of the terms and conditions
thereof and the consideration to be received by the corporation
therefor. Such sale, lease, exchange or other disposition shall
be approved upon receiving the affirmative vote of a majority
of the votes cast by the holders of shares entitled to vote thereon,
and, in addition, if any class or series of shares is entitled to
vote thereon as a class, the affirmative vote of a majority of the
votes cast In each class vote; except that, in the case of a cor-
poration organized prior to the effective date of this act, the
sale, lease, exchange, or other disposition shall be approved
upon receiving the affirmative vote of two-thirds of the votes so
cast.

(d) Subject to the provisions of section 14A:5-12, a corpora-
tion organized prior to the effective date of this act may adopt
the majority voting requirements prescribed in paragraph
14A:10-11(1)(¢) by an amendment of its certificate of incor-
poration adopted by the affirmative vote of two-thirds of the
votes cast by the holders of shares entitled to vote thereon.

(2) Notwithstanding such approval or authorization by the
shareholders, the board may abandon such sale, lease, exchange,
or other disposition of assets, subject to the rights of third parties
under any confracts relating thereto, without further action by the
shareholders.
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CHAPTER 11

Ricars oF DIisSENTING SHAREHOLDERS

Right of Shareholders to Dissent.

Notice of Dissent; Demand for Payment; Endorse-
ment of Certificates.

“Dissenting Shareholder’ Defined;
Date for Determination of Fair Value.

Termination of Right of Shareholder to be Paid the
Fair Value of His Shares.

Rights of Dissenting Shareholder.

Determination of Fair Value by Agreement.

Procedure on Failure to Agree upon Fair Value;
Commencement of Action to Determine Fair Value.

Action to Determine Fair Value; Jurisdiction of
Court; Appointment of Appraiser.

Judgment in Action to Determine Fair Value.

Costs and Expenses of Action.

Disposition of Shares Acquired by Corporation.

RicaT oF SHAREHOLDERS TO DISSENT.

shareholder of a domestic corporation shall have the

right to dissent from any of the following corporate actions

(a) any plan of merger or consolidation to which the corpora-

tion is a

party, provided that

(i) a shareholder shall not have right to dissent from any
plan of merger or consolidation with respect to shares

(A) which are listed on a national securities exchange or
are regularly quoted in an over-the-counter market by one
or more members of a national or affiliated securities asso-
ciation on the record date fixed to determine the share-
holders entitled to receive notice of and to vote at the meeting
of shareholders at which the plan of merger or consolidation
is to be acted on; and

(B) for which, pursuant to the plan of merger or consol-
idation such shareholders are required to accept only shares
or shares and cash in lieu of fractional shares of the cor-

95



You're viewing an archived copy from the New Jersey State Library.

poration surviving or resulting from such merger or con-

solidation;

(i1) a shareholder of a surviving corporation shall not have
the right to dissent from a plan of merger, if the merger did
not require for its approval the vote of such shareholders as
provided in subsections 14A:10-3(4) and 14A:10-7(2);

(b) any sale, lease, exchange or other disposition of all or
substantially all of the assets of a corporation not in the usual
or regular course of business as conducted by such corporation,
other than

(i) with respect to shares where, at the record date fixed
to determine the shareholders entitled to receive notice of
and to vote at the meeting of shareholders at which such trans-
action is to be voted on, such shares are listed on a national
securities exchange or are regularly quoted in an over-the-
counter market by one or more members of a national or affili-
ated securities association; or

(i1) a transaction pursuant to a plan of dissolution of the
corporation which provides for distribution of substantially
all of its net assets to shareholders in accordance with their
respective interests within 1 year after the date of such trans-
action, where such transaction is wholly for

(A) cash;or
(B) shares, bonds and other securities which are listed on

a national securities exchange or are regularly quoted in an

over-the-counter market by one or more members of a na-

tional or affiliated securities association; or
(C) cash and such securities; or

(iii) a sale pursuant to an order of a court having juris-
diction.

(2) Any shareholder of a domestic corporation shall have the
right to dissent with respeect to any shares owned by him which
are to be acquired pursuant to section 14A :10-9,

(3) A shareholder may not dissent as to less than all of the
shares owned beneficially by him and with respect to which a right
of dissent exists. A nominee or fiduciary may not dissent on behalf
of any beneficial owner as to less than all of the shares of such
owner with respect to which the right of dissent exists.

96




You're viewing an archived copy from the New Jersey State Library.

14A:11-2. Notice or DissExt; DEMaND For PaymMENT; ENDORSE-
MENT OF CERTIFICATES.

(1) Whenever a meeting of shareholders is called to vote upon
a proposed corporate action from which a shareholder may dissent
under section 14A :11-1, any shareholder electing to dissent from
such action shall file with the corporation before the taking of the
vote of the shareholders on such corporate action, a written notice
of such dissent stating that he intends to demand payment for his
shares if the action is taken.

(2) Within 10 days after the date on which such corporate action
takes effect, the corporation, or, in the case of a merger or con-
solidation, the surviving or new corporation, shall give written
notice of the effective date of such corporate action, by certified
mail to each shareholder who filed writfen notice of disgent pur-
suant to subsecton 14A :11-2(1), except any who voted for or con-
sented in writing to the proposed action.

(3) Within 20 days after the mailing of such notice, any share-
holder to whom the corporation was required to give such notice
and who has filed a written notice of dissent pursuant to this section
may make written demand on the corporation, or, in the case of a
merger or consolidation, on the surviving or new corporation, for
the payment of the fair value of his shares.

(4) Whenever a corporation is to be merged pursuant to section
14 A :10-5 or subsection 14A :10-7(4), and, where sharcholder ap-
proval is not required under subsections 14A:10-5(5) and
14A :10-5(6), a shareholder who has the right to dissent pursuant
to section 14A:11-1 may, not later than 20 days after a copy or
summary of the plan of such merger and the statement required
by subsection 14A:10-5(2) is mailed to such shareholder, make
written demand on the corporation or on the surviving corpora-
tion, for the payment of the fair value of his shares.

(5) Whenever all the shares, or all the shares of a class or series,
are to be acquired by another corporation pursuant to section
14A:10-9, a shareholder of the corporation whose shares are to
be acquired may, not later than 30 days after the mailing of
notice by the acquiring corporation pursuant to paragraph
14A :10-9(3) (b), make written demand on the acquiring corpora-
tion for the payment of the fair value of his shares.

(6) Not later than 20 days after demanding payment for his
shares pursuant to this secton, the shareholder shall submit the
certificate or certificates representing his shares to the eorporation
upon which such demand has been made for notation thereon that
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such demand has been made, whereupon such certificate or certifi-
cates shall be returned to him. If shares represented by a certifi-
cate on which notation has been made shall be transferred, each
new certificate issued therefor shall bear similar notation, together
with the name of the original dissenting holder of such shares, and
a transferee of such shares shall acquire by such transfer no rights
in the corporation other than those which the original dissenting
shareholder had after making a demand for payment of the fair
value thereof.

14A:11-3. “DisseNTING SHAREROLDER’® Derivep; Dare ror De-
TERMINATION OF Famg VALUE.

(1) A shareholder who has made demand for the payment of his
shares in the manner prescribed by subsections 14A:11-2(3),
14A:11-2(4) or 14A :11-2(5) is hereafter in this Chapter referred
to as a ‘‘dissenting shareholder”’.

(2) Upon making such demand, the dissenting shareholder shall
cease to have any of the rights of a shareholder except the right
to be paid the fair value of his shares and any other rights of a
dissenting sharcholder under this Chapter.

(3) ““Fair value’ as used in this Chapter shall be determined
(a) as of the day prior to the day on which the vote of share-
holders was taken approving the proposed action; or
(b) in the case of a merger pursuant to section 14A :10-5 or
subsection 14A :10-7(4) in which shareholder approval is not re-
quired, as of the day prior to the day on which the board of
directors approves the plan of merger; or
{¢) in the case of an acquisition of all the shares or all the
shares of a class or series by another corporation pursuant to
section 14A:10-9, as of the day prior to the day on which the
board of directors of the acquiring corporation authorizes the
acquisition.
In all cases, “‘fair value’’ shall exclude any appreciation or de-
preciation resulting from the proposed action.

14A:11-4. TeErRMINATION OF RIGHT OF SHAREHOLDER TO BE PAID THE
Famr VaLue or His SHARES,

(1) The right of a dissenting shareholder to be paid the fair
value of his shares under this Chapter shall cease if

(a) he has failed to present his certificates for notation as

provided by subsection 14A :11-2(6), unless a court having juris-

g
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diction, for good and sufficient cause shown, shall otherwise
direct;

(b) his demand for payment is withdrawn with the written
consent of the corporation;

(e) the fair value of the shares is not agreed upon as provided
in this Chapter and no action for the determination of fair value
by the Superior Court is commenced within the time provided
in this Chapter;

(d) the Superior Court determines that the shareholder is not
entitled to payment for his shares;

(e) the proposed corporate action is abandoned or rescinded;
or

(f) a court having jurisdiction permanently enjoins or sets
aside the corporate action.

(2) In any case provided for in subsection 14A:11-4(1), the
rights of the dissenting shareholder as a shareholder shall be re-
instated as of the date of the making of a demand for payment
pursuant to subsections 14A :11-2(3), 14A:11-2(4) or 14A:11-2(5)
without prejudice to any corporate action which has taken place
during the interim period. In such event, he shall be entitled to
any intervening preemptive rights and the right to payment of
any intervening dividend or other distribution, or, if any such
rights have expired or any such dividend or distribution other than
in cash has been completed, in lieu thereof, at the election of the
board, the fair value thereof in cash as of the time of such expira-
tion or completion.

14A:11-5.  Ricurs or DISSENTING SFTAREHOLDER.

(1) A dissenting shareholder may not withdraw his demand for
payment of the fair value of his shares without the written consent
of the corporation.

(2) The enforcement by a dissenting shareholder of his right to
receive payment for his shares shall exelude the enforcement by
such dissenting shareholder of any other right to which he might
otherwise be entitled by virtue of share ownership, except as pro-
vided in subsection 14A:11-4(2) and except that this subsection
shall not exclude the right of such dissenting shareholder to bring
or maintain an appropriate action to obtain relief on the ground
that such corporate action will be or is ultra vires, unlawful or
frandulent as to such dissenting shareholder.
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14A:11-6. DeTerMINATION oF FAIR VALUE BY AGREEMENT,.

(1) Not later than 10 days after the expiration of the period
within which shareholders may make writtend demand to be paid
the fair value of their shares, the corporation upon which such
demand has been made pursuant to subsections 14A:11-2(3),
14A:11-2(4) or 14A:11-2(5) shall mail to each dissenting share-
holder the balance sheet and the surplus statement of the corpora-
tion whose shares he holds, as of the latest available date which
shall not be earlier than 12 months prior to the making of such
offer and a profit and losg statement or statements for not less
than a 12-month period ended on the date of such balance sheet or,
if the corporation was not in existence for such 12-month period,
for the portion thereof during which it was in existence. The cor-
poration may accompany such mailing with a written offer to pay
each dissenting shareholder for his shares at a specified price
deemed by such corporation to be the fair value thereof. Such offer
shall be made at the same price per share to all dissenting share-
holders of the same class, or, if divided into series, of the same
series.

(2) If, not later than 30 days after the expiration of the 10-day
period limited by subsection 14A:11-6(1), the fair value of the
shares is agreed upon between any dissenting shareholder and the
corporation, payment therefor shall be made within 20 days after
surrender of the certificate or certificates representing such shares.

14A:11-7. Procepure oN Famwuvre 1o AgrEe Upron Faiz VALUE;
CoMMENCEMENT oF AcTioN To DETERMINE AR VALUE.

(1) If the fair value of the shares is not agreed upon within the
30-day period limited by subsection 14A:11-6(2), the dissenting
shareholder may serve upon the corporation upon which such de-
mand has been made pursuant to subsections 14A:11-2(3),
14A:11-2(4) or 14A:11-2(5) a written demand that it commence
an action in the Superior Court for the determination of the fair
value of the shares. Such demand shall be served not later than
30 days after the expiration of the 30-day period so limited and
such action shall be commenced by the corporation not later than
30 days after receipt by the corporation of such demand, but noth-
ing herein shall prevent the corporation from commencing such
action at any earlier time.

(2) If a corporation fails to commence the action as provided
in subsection 14A :11-7(1), a dissenting shareholder may do so in
the name of the corporation, not later than 60 days after the
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expiration of the time limited by subsection 14A :11-7(1) in which
the corporation may commence such an action.

14A:11-8.  Action 1o DETERMINE Fair VALUE; JURISDICTION OF
Court ; APPOINTMENT 0F APPRAISER,
In any action to determine the fair value of shares pursuant to
this Chapter:

(a) The Superior Court shall have jurisdiction and may pro-
ceed in the action in a summary manner or otherwise;

(b) All dissenting shareholders, wherever residing, except
those who have agreed with the corporation upon the price to be
paid for their shares, shall be made parties thereto as an action
against their shares quasi in rem;

(e¢) The court in its discretion may appoint an appraiser to
receive evidence and report to the court on the question of fair
value, who shall have such power and authority as shall be
specified in the order of his appointment; and

(d) The court shall render judgment against the corporation
and in favor of each shareholder who is a party to the action for
the amount of the fair value of his shares.

14A:11-9. JupemeENT IN AcrioN 10 DeErERMINE Fag VALuE.

(1) A judgment for the payment of the fair value of shares shall
be payable upon surrender to the corporation of the certificate or
certificates representing such shares.

(2) The judgment shall include an allowance for interest at such
rate as the court finds to be equitable, from the date of the dissent-
ing shareholder’s demand for payment under subsections
14A:11-2(3), 14A:11-2(4) or 14A:11-2(5) to the day of payment.
If the court finds that the refusal of any dissenting shareholder
to accept any offer of payment, made by the corporation under
section 14A :11-6, was arbitrary, vexatious or otherwise not in good
faith, no interest shall be allowed to him.

14A:11-10. Costs AND EXPENSES OF ACTION.

The costs and expenses of bringing an action pursuant to seetion
14 A :11-8 shall be determined by the court and shall be apportioned
and assessed as the court may find equitable upon the parties or
any of them. Such expenses shall include reasonable compensation
for and reasonable expenses of the appraiser, if any, but shall
exclude the fees and expenses of counsel for and experts employed
by any party; but if the court finds that the offer of payment made
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by the corporation under section 14A :11-6 was not made in good
faith, or if no such offer was made, the court in its discretion may
award to any dissenting shareholder who is a party to the action
reasonable fees and expenses of his counsel and of any experts em-
ployed by the dissenting shareholder.

14A:11-11. DisrosirTioN oF SHARES ACQUIRED BY CORPORATION.

(1) The shares of a dissenting shareholder in a transaction de-
geribed in paragraph 14A:11-1(1)(b) and the shares of a dis-
senting shareholder of the surviving eorporation in a merger shall
become reacquired by the corporation which issued them upon the
payment of the fair value of shares. Such shares shall be cancelled
if reacquired out of stated capital or if the plan of merger so re-
quires ; otherwise they shall become treasury shares.

(2} In a merger or consolidation, if the surviving or new cor-
poration pays out of surplus the fair value of the shares of dis-
senting shareholders of the merged or constituent corporation, the
shares of the surviving or new corporation into which such shares
would have been converted under the plan of merger or consolida-
tion shall become treasury shares of such corporation, unless the
plan shall provide otherwise.

(3} In an acquisition of shares pursuant to section 14A :10-9, the
shares of a dissenting shareholder shall become the property of
the acquiring corporation upon the payment by the acquiring cor-
poration of the fair value of such shares. Such payment may be
made, with the consent of the acquiring corporation, by the cor-
poration which issued the shares, in which case the shares so paid
for shall become reacquired by the corporation which issued them
and shall be cancelled.

CHAPTER 12

Dissorurion

Section

14A:12-1. Methods of Dissolution.

14A:12-2.  Dissolution Before Commencing Business.

14A:12-3.  Dissolution Without a Meeting of Shareholders.

14A:12-4, Dissolution Pursuant to Action of Board and Share-
holders.
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14A:12-5. Dissolution Pursuant to Provision in Certificate of
Incorporation.

14A:12-6.  Dissolution in Action Brought by the Attorney Gen-
eral,

14A:12-7.  Dissolution of Deadlocked Corporation.

14A:12-8.  Effective Time of Dissolution.

14A:12-9. Effect of Dissolution.

14A:12-10. Revocation of Dissolution Proceedings.

14A :12-11. Effect of Revocation of Dissolution.

14A:12-12. Notice to Creditors; Filing Claims.

14A :12-13. Barring of Claims of Creditors.

14A:12-14. Disposition of Rejected Claims.

14A :12-15. Jurisdiction of the Superior Court.

14A :12-16. Distribution to Shareholders.

14A:12-17. Disposition of Unclaimed Distributive Shares.

14A:12-18. Judgment of Dissolution; Filing Copy.

14A:12-1. MerHODS OF DISSOLUTION.

(1) A corporation may be dissolved in any one of the following
ways

(a) automatically by expiration of any period of duration
stated in the corporation’s certificate of incorporation;

(b) by action of the incorporators or directors pursuant to
section 14A:12-2;

(e) by action of the shareholders pursuant to section
14A:12-3;

(d) by action of the board and the shareholders pursuant to
section 14 A :12-4;

(e) by action of a shareholder or shareholders pursuant to
section 14A :12-5;

(f) by a judgment of the Superior Court in an action brought
pursuant to sections 14A :12-6 or 14A :12-7, or otherwise;

(g) automatically by a proclamation of the Governor repeal-
ing or revoking a certificate of incorporation for nonpayment
of taxes.

(2) A corporation which has been dissolved in a proceeding
pursuant to section 14A :12-6 or 14A :12-7, or which has been dis-
solved, or whose charter has been forfeited or revoked, for a cause
or by a method not mentioned in this section, shall be subject to
all the provisions of this chapter and of Chapter 14, to the extent
that such provisions are compatible with a court directed dissolu-
tion, or with the statute or common law proceeding pursuant to
which such dissolution, forfeiture or revocation is effected.
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14A:12-2, Dissorvrion BerorE CoMMENCING BUSINESs.

(1) A corporation may be dissolved by action of its incorpora-
tors when there has been no organization meeting of the board,
of by the board if there has been an organization meeting, pro-
vided that the corporation

(a) has not commenced business;

(b) has not issued any shares;

(e¢) has no debts or other liabilities; and

(d) has received no payments on subscriptions for its shares,
or, if it has received such payments, has returned them to those
entitled thereto, less any part thereof disbursed for expenses.

(2) The dissolution of such a corporation shall be effected in
the following manner: the sole incorporator or director, if there
is only one, or both incorporators or directors, if there are only
two, or a majority of the incorporators or directors, if there are
more than two, shall execute and file in the office of the Secretary
of State a certificate of dissolution stating

(a) the name of the corporation;

(b) the name of the registered agent of the corporation;

(c) the location of the registered office of the corporation;

(d) the names of the incorporators and directors constituting
the first board;

(e) that the corporation has not commenced business and has
issued no shares, and has no debts or other liabilities;

(f) that the corporation has received no payments or sub-
seriptions to its shares, or, if it has received such payments,
that it has returned them to those entitled thereto, less any part
thereof disbursed for expenses; and

(g) that the sole incorporator or director, if there is only one,
or both incorporators or directors, if there are only two, or a
majority of the incorporators or directors, if there are more
than two, has or have elected that the corporation be dissolved.

14A:12-3. Dissornutioy WirHouT A4 MEETING OF SHAREHOLDERS.

A corporation may be dissolved by the consent of all its share-
holders entitled to vote thereon. To effect such dissolution, all such
shareholders shall sign and file in the office of the Secretary of
State a certificate of dissolution which shall state

(a) the name of the corporation;
(b) the name of the registered agent of the corporation;
(¢) the location of the registered office of the corporation;
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(d) the names of its directors and officers;

(e) that the corporation is dissolved; and

(f) that the certificate has been signed in person or by proxy
by all the shareholders of the corporation entitled to vote
thereon.

14A :12-4. DissoLuTioN PURSUANT TO ACTION OF BOARD AND
SHAREHOLDERS.

(1) A corporation may be dissolved by action of its board and
its shareholders as provided in this section.

(2) The board shall recommend that the corporation be dis-
solved, and direct that the question of dissolution be submitted
to a vote at a meeting of shareholders.

(3) Notice of the meeting shall be given to each shareholder of
record entitled to vote at such meeting within the time and in the
manner provided in this act for the giving of notice of meetings
of shareholders.

(4) At such meeting, a vote of the shareholders shall be taken
on the proposed dissolution. Such dissolution shall be approved
upon receiving the affirmative vote of a majority of the votes cast
by the holders of shares of the corporation entitled to vote thereon,
and, in addition, if any class or series is entitled to vote thereon
as a class, the affirmative vote of a majority of the votes cast in
each class vote; except that, in the case of a corporation organized
prior to the effective date of this act, the proposed dissolution
shall be approved upon receiving the affirmative vote of two-thirds
of the votes so cast. The voting requirements of this section shall
be subject to such greater requirements as may be provided in
the certificate of incorporation.

(5) Subject to the provisions of section 14A :5-12, a corporation
organized prior to the effective date of this act may adopt the
majority voting requirements prescribed in subsection 14A:12-4
(4) by an amendment of its certificate of incorporation adopted
by the affirmative vote of two-thirds of the votes cast by the holders
of shares entitled to vote thereon.

(6) If dissolution is approved as provided in this section, a cer-
tificate of dissolution shall be executed on behalf of the corporation
and shall be filed in the office of the Secretary of State. The cer-
tificate shall set forth

(a) the name of the corporation;
(b) the name of the registered agent of the corporation;
(¢) the location of the registered office of the corporation;
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(d) the names of the corporation’s direetors and officers;

(e) the text of the board resolution authorizing the dissolu-
tion;

(f) the date and place of the meeting of shareholders called
to vote upon the dissolution;

(g) the number of outstanding shares of the corporation en-
titled to vote on the dissolution, and, if the shares of any class
or series are entitled to vote as a class, the designation aud num-
ber of outstanding shares of each such class and series; and

(h) the number of shares represented at the meeting, the
number of shares voted for and voted against the dissolution,
and, if the shares of any class or series are entitled to vote as
a class, the number of shares of each such class and series voted
for and voted against the dissolution.

14A:12-5. Dissovvrion Pursvant 7o Provistony in CERTIFICATE
orF INCORPORATION,

(1) The certificate of incorporation may provide that any share-
holder, or any specified number of shareholders, or the holders of
any specified number or proportion of shares, or of any specified
number or proportion of shares of any class or series, may effect
the dissolution of the corporation at will or upon the occurence
of a specified event. In such a case, dissolution of the corporation
may be effected by the filing of a certificate of dissolution in the
office of the Secretary of State, signed, as the certificate of incor-
poration may provide, by a single shareholder, or the specified
number of shareholders, or the holders of any specified number or
proportion of shares, or of any specified number or proportion of
shares of any class or series. The certificate of dissolution shall
state the name of the corporation, the location of its registered
office and the name of its registered agent. It shall also state that
the corporation is dissolved; that the dissolution is effected pur-
suant to a provision of the certificate of incorporation; and that
the certificate is executed and filed by the person or persons au-
thorized by the certificate of incorporation.

(2) An amendment of the certificate of incorporation which adds
a provision authorized by this section, or which amends or deletes
such a provision, shall be authorized at a meeting of shareholders
by a vote of all outstanding shares, or by such lesser vote, but not
less than the vote set forth in paragraph 14A:9-2(4) (¢), as may
be specifically provided for in the certificate of incorporation for
such amendment.
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(3) If the certificate of incorporation of any corporation con-
tains a provision authorized by this section, the fact that such
provision exists shall be noted conspicnously on the face or back
of every certificate for shares issued by such corporation, and each
holder of such certificates shall conclusively be deemed to have
taken delivery with notice of such provision. A provision author-
ized by this subsection shall become invalid if, subsequent to the
adoption of such provision, shares are transferred or issued to
any person who takes delivery of the share certificate without
notice thereof, unless such person consents in writing to such pro-
vision.

14A:12-6. DissorLuTioN IN AcTION BROUGHT BY THE ATTORNEY
(IENERAL,

(1) The Attorney General may bring an action in the Superior
Court for the dissolution of a corporation upon the ground that
the corporation

(a) has procured its organization through fraud;

(b) has repeatedly exceeded the authority conferred upon it
by law; or

(¢) has repeatedly conducted its business in an unlawful
manner.,

(2) The Superior Court may proceed in such action in a sum-
mary manner or otherwise.

(3) The enumeration in subsection 14A :12-6(1) of grounds for
dissolution shall not exclude any other statutory or common law
action by the Attorney General for the dissolution of a corporation
or the revocation or forfeiture of its corporate franchises.

14A:12-7. DissoLuTiON 0F DEADLOCKED (CORPORATIONS.

A corporation may be dissolved by a judgment entered in an
action brought in the Superior Court by one or more directors or
by one or more shareholders entitled to vote at an election of
directors of the corporation, upon proof that

(a) the directors of the corporation, or its shareholders if a
provision in the corporation’s certificate of incorporation con-
templated by subsection 14A :5-21(2) is in effect, are unable to
agree on matters respecting the management of the corpora-
tion’s affairs; or

(b) the shareholders of the corporation are so divided in vot-
ing power that, for a period which includes at least two consecu-
tive annunal meeting dates, they have failed to elect successors
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to directors whose terms have expired or would have expired
upon the election and qualification of their successors; and

(c) as a result of the facts contemplated by either or both
paragraphs 14A:12-7(a) and 14A:12-7(b), the corporation is
unable to function normally in the best interests of its creditors
and shareholders.

14A:12-8. Errecrive TiME oF DISSOLUTION.
A corporation is dissolved

(a) when the period of duration stated in the corporation’s
certificate of incorporation expires;

(b) upon the proclamation of the Governor issued pursuant

to section 54:11-2 of the Revised Statutes; or

(¢) when a certificate of dissolution is filed in the office of the
Secretary of State pursuant to sections 14A:12-2, 14A:12-3
14A:12-4 or 14A:12-5, except when a later time not to exceed
30 days after the date of filing is specified in the certificate of
dissolution; or

(d) when a judgment of forfeiture of corporate franchises
or of dissolution is entered by a court of competent jurisdiction.

14A:12-9. Errect oF DissoLuTIoN,

(1) Except as a court may otherwise direet, a dissolved corpo-
ration shall continue its corporate existence but shall carry on no
business except for the purpose of winding up its affairs by

(a) collecting its assets;

(b) conveying for cash or upon deferred payments, with or
without security, such of its assets as are not to be distributed
in kind to its shareholders;

(¢) paying, satisfying and discharging its debts and other
liabilities; and

(d) doing all other acts required to liquidate its business and
affairs.

(2) Subject to the provisions of subsection 14A:12-9(1), and
except as otherwise provided by court order, the corporation, its
officers, directors and shareholders shall continue to function in
the same manner as if dissolution had not occurred. In particular,
and without limiting the generality of the foregoing,

(a) the directors of the corporation shall not be deemed to
be trustees of its assets and shall be held to no greater standard
of conduct than that presceribed by section 14A :6-14;
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(b) title to the corporation’s assets shall remain in the cor-
poration until transferred by it in the corporate name;

(¢) the dissolution shall not change quorum or voting require-
ments for the board or shareholders, nor shall it alter provisions
regarding election, appointment, regignation or removal of, or
filling vacancies among, directors or officers, or provisions re-
garding amendment or repeal of by-laws or adoption of new
by-laws ;

(d) shares may be transferred;

(e) the corporation may sue and be sued in its corporate name
and process may issue by and against the corporation in the
same maner as if dissolution had not occurred;

(f) no action brought against any corporation prior to its
dissolution shall abate by reason of such dissolution.

(3) The right of the corporation to sell its assets and the right
of a shareholder to dissent from such sale shall be governed by
Chapters 10 and 11 in the same manner as if dissolution had not
oceurred.

14A :12-10. Revocatiow or DissoruTion ProCEEDINGS.

(1) Dissolution proceedings commenced pursuant to sections
14A:12-3,14A :12-4 or 14A :12-5 may be revoked at any time within
60 days after the effective time of dissolution, as determined
pursuant to section 14A :12-8, provided that no distribution of
corporate assets has been made to the shareholders and no pro-
ceeding pursuant to section 14A:12-15 is pending, by filing in the
office of the Secretary of State a certificate of revocation signed,
in person or by proxy, by all of the shareholders, stating that
revocation is effective pursuant to subsection 14A:12-10(1) and
that all the shareholders of the corporation have signed the cer-
tificate, in person or by proxy.

(2) Dissolution proceedings commenced pursuant to sections
14 A :12-3 or 14A:12-4 may also be revoked at any time within 60
days after the effective time of dissolution, as determined pursuant
to section 14A:12-8, provided that no distribution of corporate
assets has been made to the shareholders and no proceeding pur-
suant to section 14A :12-15 is pending, in the following manner:

(a) The board of directors shall call a meeting of shareholders
to vote upon the question of revocation of the dissolution pro-
ceedings. In connection with such meeting, the shareholders
shall be given the same notice, and the revocation shall be ap-
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proved by the same vote, as that required by section 14A :124
for the approval of dissolution.
(b) A certificate of revocation, stating
(1) that dissolution is revoked pursuant to subsection
14A:12-10(2), and
(i1) the matters required by subsection 14 A :12-4(5)
shall be executed on behalf of the corporation and shall be filed
in the office of the Secretary of State.

14A:12-11. Errrct oFr REVocATION oF DISSOLUTION.

(1) Upon the filing of a certificate of revocation of dissolution
proceedings as authorized by this act, the revocation of dissolution
proceedings shall become effective, and the corporation may, sub-
ject to the provisions of subsection 14A:12-11(2), again carry on
its business in the same manner as if dissolution proceedings had
never been commenced. The corporation shall be liable for all
taxes payable under the ¢ Corporation Business Tax Act (1945)”’
(P. L. 1945, ¢c. 162), as amended and supplemented, or under the
“‘Financial Business Tax Law (1946)’’ (P. L. 1946, c. 174), as
amended and supplemented, as though dissolution of the corpora-
tion had not occurred. .

(2) Tf, pursuant to subsection 14A:2-2(3), a dissolved corpo-
ration has filed a written consent to the adoption of its name or
a confusingly similar name by another, the subsequent revocation
of dissolution proceedings pursuant to this section shall not re-
store the dissolved corporation’s right to the use of its name.

14A:12-12. Notice To CrEDITORS; Fining Crarms.

(1) At any time after a corporation has been dissolved, the
corporation, or a receiver appointed for the corporation pursuant
to this chapter, may give notice requiring all ereditors to present
their claims in writing. Such notice shall be published twice, once
in each of two consecutive weeks, in a newspaper of general cir-
culation in the county in which the registered office of the corpora-
tion is located and shall state that all persons who are creditors
of the corporation shall present written proof of their claims to
the corporation or the receiver, as the case may be, at a place and
on or before a date named in the notice, which date shall not be
less than 6 months after the date of the first publication.

(2) On or before the date of the first publication of the notice
as provided in subsection 14A:12-12(1), the corporation, or the
receiver, as the case may be, shall mail a copy of the notice to each
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known creditor of the corporation. The giving of such notice shall
not constitute recognition that any person to whom such notice is
directed is a ereditor of the corporation other than for the purpose
of receipt of notice hereunder.

(3) As used in this section, ‘‘creditor’’ means all persons to
whom the corporation is indebted, and all other persons who have
claims or rights against the corporation, whether liquidated or
unliquidated, matured or unmatured, direct or indirect, absolute
or contingent, secured or unsecured.

(4) Proof of the publication and mailing required by this sec-
tion shall be made by an affidavit filed in the office of the Secretary
of State.

14A:12-13. Barrmve or Cramvs or CREDITORS.

(1) Except as otherwise provided in this section and elsewhere
in this chapter, any creditor as defined in subsection 14A :12-12(3)
who does not file his c¢laim as provided in the notice given pursuant
to section 14A :12-12, and all those elaiming through or under him,
shall be forever barred from suing on such claim or otherwise
realizing upon or enforeing it.

(2) This section shall not apply to claims which are in litigation
on the date of the first publication of the notice pursuant to sec-
tion 14A:12-12.

14A :12-14. Disposirion or Reryecrep CraiMs.

If the corporation, or the receiver of a corporation appointed
pursuant to this chapter, rejects in whole or in part any eclaim
filed by a creditor, as defined in subsection 14A :12-12(3), the cor-
poration or the receiver, as the case may be, shall mail notice of
such rejection to the creditor. If the creditor does not bring suit
upon such claim within 60 days from the time such notice was
mailed to him, the creditor and all those claiming through or under
him shall, except as otherwise provided in this chapter, be forever
barred from suing on such claim or otherwise realizing upon or
enforcing it. Proof of the mailing required by this section shall
be made by an affidavit filed in the office of the Secretary of State.

14A :12-15. Jurisprorion or THE SupeErior CoURT.

(1) At any time after a corporation has been dissolved in any
manner, a creditor, as defined in subsection 14A:12-12(3), or a
shareholder of the corporation, or the corporation itself, may ap-
ply to the Superior Court for a judgment that the affairs of the
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corporation and the liguidation of its assets comfinue under the
supervision of the court. The court shall have power to proceed
in a summary manner or otherwise upon such application, and
ghall make such orders and judgments as may be required, includ-
ing, but not limited to, the continuance of the liquidation of the
corporation’s assets by its officers and directors under the super-
vigion of the court, or the appointment of a receiver of the cor-
poration, who shall be vested with all the powers provided in
Chapter 14 to be exercised by receivers appointed to liquidate the
affairs of a corporation.

(2) For good cause shown, and so long as the corporation has
not made complete distribution of its assets, the Superior Court
may, in an action pending under subsection 14A:12-15(1) or other-
wise, permit a ereditor who has not filed his claim within the time
limited by section 14A:12-13, or who has not begun suit on a re-
jected elaim within the time limited by section 14A:12-14, to file
such claim, or to bring such suit, within such time as the court
shall direct.

14A:12-16. DISTRIBUTION TO SHAREHOLDERS.

Any assets remaining after payment of or provision for claims
against the corporation shall be distributed among the share-
holders according to their respective rights and interests. Distri-
bution may be made either or both cash and kind.

14A:12-17. Disposiriony oF UNcraiMeEp DISTRIBUTIVE SHARES.

The distributive shares payable to any person who is unknown
or cannot be found, or who is under a disability and for whom there
is no legal representative, shall be paid into the Superior Court
to be held for the benefit of the owners, subject to the order of
the court.

14A:12-18. JupecmeEnT oF DissoLurion; I'mine Copy.

A copy of every judgment dissolving a corporation or forfeiting
its charter shall be forthwith filed by the clerk of the court in the
office of the Secretary of State, and a notation thereof shall be
made by the Secretary of State on the charter or certificate of -
incorporation of the corporation affected.
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CHAPTER 13

Forriey (oRPORATIONS

Seetion

14A:13-1. Holding and Conveying Real Hstate.

14A:13-2.  Application of Act to Foreign Corporations.

14A:13-3. Admission of Foreign Corporation.

14A:13-4.  Application for Certificate of Authority.

14A:13-5. Effect of Certificate of Authority.

14A:13-6.  Amended Certificate of Authority.

14A:13-7. Change of Name by Foreign Corporation.

14A:13-8.  Withdrawal of Foreign Corporation.

14A:13-9. Termination of Existence of Foreign Corporation.

14A:13-10. Revocation of Certificate of Authority; Issuance of
Certificate of Revoecation.

14A:13-11. Transacting Business Without Certificate of Author-
ity. .

14A:13-12. Injunction Against Foreign Corporation.

14A:13-1. Houpixg axp Conveving Rearn EsTtare,

A corporation organized under laws other than the laws of this
State, whether or not constituting a foreign corporation as defined
in this act, shall have the same powers with respect to real property
located in this State, or any interest therein, as a domestic cor-
poration.

14A:13-2. ArpricatioxN or Act 10 Forrrex CorporaTions.

(1) Foreign corporations which are duly authorized to transact
business in this State on the effective date of this act, for a purpose
or purposes for which a corporation might secure such authority
under this act, shall be entitled to all the rights and privileges ap-
plicable to foreign corporations procuring certificates of authority
to transact business in this State under this act, and from the time
this act takes effect such corporations shall be subject to all the
duties, restrictions, penalties and liabilities preseribed herein for
foreign corporations procuring certificates of authority to transact
business in this State under this act.

(2) A foreign corporation which receives a certificate of author-
ity under this act shall, until a certificate of revocation or of with-
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drawal is issued as provided in this act, enjoy the same, but no
greater, rights and privileges as a domestic corporation organized
for the purposes set forth in the application pursuant to which such
certificate of authority is issued; and, except as in this act other-
wise provided, shall be subject to the same duties, restrictions, pen-
alties and liabilities now or hereafter imposed upon a domestic
corporation of like character.

(3) A foreign corporation which transacts business in this State
without a certificate of authority under this act shall be subject to
the same duties, restrictions, penalties and liabilities now or here-
after imposed upon a foreign corporation procuring such certificate
of authority.

14A:13-3.  Apmission or Foreiey CORPORATION.

(1) No foreign corporation shall have the right to transact busi-
ness in this State until it shall have procured a certificate of author-
ity so to do from the Secretary of State. A foreign corporation
may be authorized to do in this State any business which may be
done lawfully in this State by a domestic corporation, to the extent
that it is authorized to do such business in the jurisdiction of its
incorporation, but no other business,.

(2) Without exeluding other activities which may not constitute
transacting business in this State, a foreign corporation shall not
be considered to be transacting business in this State, for the pur-
poses of this act, by reason of carrying on in this State any one
or more of the following activities

(a) maintaining, defending or otherwise participating in any
action or proceeding, whether judiecial, administrative, arbitra-
tive or otherwise, or effecting the settlement thereof or the settle-
ment of claims or disputes;

(b) holding meetings of its directors or shareholders;

(¢) maintaining bank accounts or borrowing money, with or
without security, even if such borrowings are repeated and con-
tinuous transactions and even if such security has a situs in this
State;

(d) maintaining offices or agencies for the transfer, exchange
and registration of its securities, or appointing and maintaining
trustees or depositaries with relation to its securities.

(3) The specification in subsection 14A:13-3(2) does not estab-
lish a standard for activities which may subject a foreign corpora-
tion to service of process or taxation in this State.
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14A:13-4. AprricatioN For CERTIFICATE OF AUTHORITY.

(1) To procure a certificate of authority to transact business
in this State, a foreign corporation shall file in the office of the
Secretary of State an application executed on behalf of the cor-
poration setting forth

(a) the name of the corporation and the jurisdiction of its
incorporation;

(b) the date of incorporation and the period of duration of the
corporation;

(¢) the address of the main business or headquarters office
of the corporation;

(d) the address of the registered office of the corporation in
this State, and the name of its registered agent in this State
at such address, together with a statement that the registered
agent is an agent of the corporation upon whom process against
the corporation may be served; and

(e) the character of the business it is to transact in this State,
together with a statement that it is authorized to transact such
business in the jurisdiction of its incorporation.

(2) Attached to the application shall be a certificate setting forth
that such corporation is in good standing under the laws of the
jurisdiction of its incorporation, executed by the official of such
jurisdiction who has custody of the records pertaining to corpora-
tions and dated not earlier than 30 days prior to the filing of the
application. If such certificate is in a foreign langnage, a trans-
lation thereof under oath of the translator shall be attached thereto.

(3) Upon the filing of the application, the Secretary of State
shall issue to the foreign corporation a certificate of authority to
transact business in this State.

14A:13-5. Errect oF CERTIFICATE OF AUTHORITY.

Upon the issuance of a certificate of authority by the Secretary
of State, the foreign corporation shall be authorized to transact
in this State any business of the character set forth in its applica-
tion. Such authority shall continue so long as it retains its author-
ity to transact such business in the jurisdiction of its incorporation
and its authority to transact business in this State has not been
surrendered, suspended or revoked.

14A :13-6. AmMENDED CERTIFICATE OF AUTHORITY.
(1) A foreign corporation authorized to transact business in this
State shall procure an amended certificate of authority in the event
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it desires to change its corporate name, or to enlarge, limit or
otherwise change the character of the business which it proposes
to transact in this State, by making application therefor to the
Secretary of State.

(2) The requirements in respect to the form and contents of such
application, the manner of its execution, the filing thereof in the
office of the Secretary of State, the issuance of an amended certifi-
cate of authority and the effect thereof, shall be the same as in the
case of an original application for a certificate of authority.

14A:13-7. (Cuaxce oF NaMme BY ForeigN CORPORATION.

‘Whenever a foreign corporation which is authorized to transact
business in this State shall change its name to one under which
a certificate of authority would not be granted to it on application
therefor, the certificate of authority of such corporation shall be
suspended and the corporation shall not thereafter transact any
business in this State until it has changed its name to a name which
is available to it under the laws of this State or has otherwise
complied with the provisions of this act.

14A:13-8. WriraprawAaL oF Foremey ((ORPORATION,

(1) A foreign corporation authorized to transact business in this
State may withdraw from this State upon procuring from the Sec-
retary of State a certificate of withdrawal. In order to procure
such a certificate of withdrawal, such foreign corporation shall
file in the office of the Seeretary of State an application for with-
drawal executed on behalf of the corporation setting forth

(a) the name of the corporation and the jurisdiction of its
incorporation;
(b) that the corporation is not transacting business in this

State ;

(¢) that the corporation surrenders its authority to transact
business in this State; and

(d) a post-office address within or without this State to which
the Secretary of State may mail a copy of any process against
the corporation that may be served on him.

(2) Upon the filing of the application for withdrawal, the Sec-
retary of State shall issue to the corporation a certificate of with-
drawal, whereupon

(a) the authority of the corporation to transact business in
this State shall cease;
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(b) the authority of its registered agent in this State to ac-
cept service of any process against the corporation shall be
deemed revoked;

(¢) the corporation shall be deemed to have irrevocably con-
sented that service of process in any action or proceeding based
upon any liability or obligation incurred by it within this State
before the issuance of the certificate of withdrawal may there-
after be made on such corporation by service thereof on the
Secretary of State or the chief clerk in his office; and

(d) the Secretary of State shall be charged with such duties
and shall be entitled to receive such fees with respect to any
process which may be served hereunder on him or the chief
clerk of his office, as are provided in N. J. S. sections 2A :15-26
to 2A :15-30.

(3) The post-office address specified in paragraph
14A:13-8(1)(d) may be changed from time to time by filing in
the office of the Secretary of State a certificate executed on behalf
of the corporation setting forth

(a) the name of the foreign corporation;

(b) the jurisdiction of its incorporation;

(¢) the date of the issuance of its certificate of withdrawal
by the Secretary of State; and

(d) the changed post-office address.

14A:13-9. TermiNvaTION OF EXISTENCE OF FoREIGN CORPORATION,
(1) When a foreign corporation authorized to transact business
in this State is dissolved, or its authority or existence is otherwise
terminated or cancelled in the jurisdiction of its incorporation, or
it is merged into or consolidated with another corporation, there
shall be filed in the office of the Secretary of State
(a) a certificate of the official of the jurisdiction of incorpo-
ration of such foreign corporation who has custody of the rec-
ords pertaining to corporations, attesting to the occurrence of
any such event; or
(b) a certified copy of an order or decree of a court of com-
petent jurisdiction directing the dissolution of such foreign
corporation, the termination of its existence, or the cancellation
of its authority;
together with a statement executed on behalf of the corporation
of the post-office address within or without this State to which the
Secretary of State may mail a copy of any process against the
corporation that may be served on him.
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(2) Upon the filing of the certificate, order or decree and the
statement of the post-office address, the Secretary of State shall
issue a certificate of withdrawal with like effect as provided in
subsection 14A :13-8(2).

(3) The post-office address specified in subseetion 14A:13-9(1)
may be changed from time to time in the same manner as is pro-
vided in subsection 14A:13-8(3).

14A :13-10. RevocaTtioxn or CERTIFICATE 0F AUTHORITY; [SSUANCE
or CERTIFICATE OF REVOCATION.

(1) In addition to any other ground for revocation provided by
law, the certificate of authority of a foreign corporation to trans-
act business in this State may be revoked by the Secretary of State
upon the conditions preseribed in this section when

(a) the certificate of authority of the corporation has been
suspended for 90 days under this act; or

(b) the corporation has failed to apply for an amended cer-
tificate of authority within 90 days after it was required to do
so under this act; or

(e) the corporation has failed to maintain a registered agent
in this State as required by this act; or

(d) the corporation has failed, after change of its registered
office or registered agent, to file in the office of the Secretary of

State a statement of such change as required by this act; or

(e) the ecorporation has failed to file its annual report within
the time required by this aect.

(2) No certificate of authority of a foreign corporation shall
be revoked by the Secretary of State unless

(a) he shall have given the corporation not less than 90 days’
notice that such default exists and that its certificate of aunthor-
ity will be revoked unless such default is cured within 90 days
after the mailing of such notice; and

{b) the corporation shall fail prior to revocation to cure such
default.

Such notice shall be sent by certified mail to the corporation at
its registered office in this State and at its main business or head-
quarters office as such offices are on record in the office of the Seec-
retary of State.

(3) Upon revoking any such certificate of authority, the Secre-
tary of State shall issue a certificate of revocation and shall mail
a copy to such corporation at each of the addresses designated in
subsection 14A :13-10(2).

118




You're viewing an archived copy from the New Jersey State Library.

(4) The issuance of the certificate of revocation shall have the
same force and effect as the issuance of a certificate of withdrawal
under subsection 14 A :13-8(2).

14A:13-11. Trawnsacting Business Witeour CERTIFICATE OF
AUTHORITY.

(1) No foreign corporation transacting business in this State
without a certificate of anthority shall maintain any action or pro-
ceeding in any court of this State, until such corporation shall have
obtained a certificate of authority. This prohibition shall apply to

(a) any successor in interest of such foreign corporation, ex-
cept any receiver, trustee in bankruptey or other representative
of ereditors of such corporation; and

(b) any assignee of the foreign corporation, except an as-
signee for value who accepts an assignment without knowledge
that the foreign corporation should have but has not obtained
a certificate of authority in this State.

(2) The failure of a foreign corporation to obtain a certificate
of authority to transact business in this State shall not impair the
validity of any contract or act of such corporation, and shall not
prevent such corporation from defending any action or proceeding
in any court of this State.

(3) In addition to any other liabilities imposed by law, a foreign
corporation which transacts business in this State without a cer-
tificate of authority shall forfeit to the State a penalty of not less
than $200.00, nor more than $1,000.00 for each calendar year, not
more than 5 years prior thereto, in which it shall have transacted
business in this State without a certificate of authority. Such
penalty shall be recovered with costs in an action prosecuted by
the Attorney General. The court may proceed in such action in
a summary manner or otherwise.

14A:13-12. Ingunorion Acainst ForrigNy CORPORATION.

(1) The Attorney General may bring an action in the Superior
Court in the name of the State to enjoin a foreign corporation from
transacting business in this State

(a) without having first obtained a certificate of authority
pursuant to this Chapter; or

(b) of a character not set forth in its application for a cer-
tificate of authority or for an amended certificate of authority;
or
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(e) after its authority to transact business in this State has
been surrendered or revoked; or

(d) after it is dissolved or its authority or existence is other-
wise terminated or cancelled in the jurisdiction of its incorpora-

tion.

(2) The Superior Court may proceed in such action in a sum-
mary manner or otherwise.

(3) The provisions of this section shall not exclude any other
ground provided by law for injunctive relief against a foreign
corporation to restrain it from the exercise of any franchise or the
transaction of any business within this State.
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CHAPTER 14

IxsoLvENCY, RECEIVERS AND REORGANIZATION

Definitions.

Jurisdiction of the Superior Court; Appointment of
Receiver.

Multiple Receivers.

Title to Corporate Property and Franchises.

Powers of Receivers; General.

Powers of Receiver; Contempt of Court.

Powers of Receiver; Sale of Property Free of En-
cumbrances.
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Fraudulent Transfers: Continued.
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Distribution of Assets; Priorities.
Judgment of Dissolution.

14A:14-23. Reorganization Under Act of Congress; ‘‘Plan of
Reorganization’’ Defined.

14A:14-24. Reorganization Under Act of Congress; Implementa-
tion of Plan of Reorganization,

14A:14-25. Reorganization Under Aect of Congress; Rights of
Certain Shareholders.

14A :14-26. Reorganization Under Act of Congress; Certificates.
14A:14-27. Reorganization Under Act of Congress; Powers and
Duties of State Instrumentalities.

14A:14-1, DEeriNITIONS.

As used in this chapter, and unless the context requires other-

wise

(a) ‘‘corporation’’ means a domestic corporation and a for-
eign corporation;

(b) “‘creditor’’ means the holder of any claim, of whatever
character, against a corporation, whether secured or unsecured,
matured or unmatured, liquidated or unliquidated, absolute or
contingent;

(¢) ““debt’ includes any legal liability, whether matured or
unmatured, liquidated or unliquidated, absolute, fixed or con-
tingent ;

(d) “‘encumbrance’’ means a mortgage, security interest, lien
or charge of any nature in or upon property;

(e) ‘‘fair consideration’’ is given for property or an obliga-
tion when, in exchange for such property or obligation, as a fair
equivalent therefor, and in good faith, property is transferred
or an intecedent debt is satisfied; or when such property or obli-
gation is received in good faith to secure a present advance or
antecedent debt in amount not disproportionately small as com-
pared with the value of the property or obligation obtained;

(f) ‘“insolvent’’: a corporation shall be deemed to be in-
solvent for the purposes of this chapter (1) when the aggregate
of its property, exclusive of any property which it may have
conveyed, transferred, concealed, removed or permitted to be
concealed or removed, with intent to defraud, hinder or delay
its creditors, shall not at a fair valuation be sufficient in amount
to pay its debts; or (2) when the corporation is unable, by its
available assets or the honest use of credit, to pay its debts as
they become due;
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(g) “‘property’’ means real property, tangible and intangible
personal property, and rights, claims and franchises of every
nature;

(h) ‘‘receiver’” means a receiver of a corporation appointed
pursuant to this chapter, and includes corporations authorized
by law to act as receivers in this State, as well as individuals;

(1) ““receivership action’’ means an action brought pursuant
to this chapter for the appointment of a receiver of a corpora-
tion;

(j) ‘“transfer’’ means the sale and every other method, direct
or indirect, of disposing of or parting with property or with an
interest therein, or with the possession thereof, or of fixing a
lien upon property or upon an interest therein, absolutely or
conditionally, voluntarily or involuntarily, by or without judicial
proceedings, as a conveyance, sale, payment, pledge, mortgage,
lien, encumbrance, gift, security, or otherwise; the retention of
security title to property delivered to a corporation shall be
deemed a transfer suffered by such corporation.

14A:14-2.  JuwrispictioN oF THE SUPERIOR COURT; APPOINTMENT
oF RECEIVER.
(1) A receivership action may be brought in the Superior Court
by
(a) a creditor whose claim is for a sum certain or for a sum
which can by computation be made certain; or
(b) a shareholder or shareholders who individually or in com-
bination own at least ten per cent of the outstanding shares of
any class of the corporation; or
{¢) the corporation, pursuant to resolution of its board.

(2) The action shall be based upon at least one of the following
grounds:
(a) the corporation is insolvent;
(b) the corporation has suspended its ordinary business for
lack of funds;
(¢) the business of the corporation is being conducted at a

great loss and greatly prejudicial to the interests of iis ereditors
or shareholders,

(3) The court may proceed in the action in a summary manner
or otherwise. If shall have power to appoint and remove one or
more receivers of the corporation from time to time, and to enjoin
the corporation, its officers and agents, from exercising any of its
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debts, or paying out, selling, assigning or transferring any of its
property, except to a receiver, and except as the court may other-
wise order. The court shall have such further powers as shall be
appropriate for the fullfillment of the purposes of this chapter.

(4) Every receiver shall, before assuming his duties, execute
and file a bond in the office of the Clerk of the Superior Court, with
such sureties and in such form as the court shall approve.

14A :14-3. Muovrrene Recervers.

‘When more than one receiver of a corporation is appointed,

(a) the provisions of this chapter applicable to one receiver
shall be applicable to all;

(b) the debts and property of the corporation may be col-
lected and received by any of them; and

(¢) the powers and rights conferred upon them may be ex-
ercised by a majority of them,

14A:144. Trrue 1o CorrPoRATE PrOPERTY AND FRANCHISES.

(1) Upon his appointment, the receiver shall become vested with
the title to all the property of the corporation, of every nature,
including its franchises.

(2) For the purpose of avoiding encumbrances, transfers and
preferences, the right and title of a receiver shall relate back to
the date upon which the receivership action commenced.

14A :14-5. Powers or Recrivers; GexeraL.

Subject to the general supervision of the Superior Court and
pursuant to specific order where appropriate, a receiver shall have
power to

(a) take into his possession all the property of the corpora-
tion, including its books, records and papers;

(b) institute and defend actions by or on behalf of the cor-
poration;

(¢) sell, assign, convey or otherwise dispose of all or any part
of the property of the corporation;

(d) settle or compromise with any debtor or creditor of the
corporation, including any taxing authority;

(e¢) summon and examine under oath, which he may admin-
ister, or by affirmation, any persons concerning any matter per-
taining to the receivership or to the corporation, its property
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and its transactions, and require such person to produce books,
records, papers and other tangible things and to be examined
thereon;

(f) take testimony within or without the State, and, if with-
out the State, apply to courts of other jurisdictions for com-
pulsory process to obtain the attendance of witnesses;

{(g) continue the business of the corporation, and, to that end,
enter into contracts, borrow money, pledge, mortgage or other-
wise encumber the property of the corporation as security for
the repayment of the receiver’s loans;

(h) do all further acts as shall best fulfill the purposes of
this chapter.

14A:14-6. Powzrs or Recriver; ConTEMPT 0F COURT.

If any person summoned to be examined pursuant to section
14A :14-5 shall refuse to be sworn, or to affirin, or to testify, or
to answer a proper question, or to produce the books, papers,
documents or tangible things demanded, or shall otherwise mis-
conduct himself, the Superior Court may, on motion, and after
affording such person the opportunity to be heard, punish such
person in the same manner as like failure is punishable in a case
pending in the court.

14A:14-7. Powers or RECEIVER; SsLE 0F ProPERTY F'REE OF EN-
CUMBRANCES,

When property of a corporation for which a receiver has been
appointed is, at the time of such appointment, subject to one or
more encumbrances, the Superior Court, upon the application of
the receiver, may authorize the receiver to sell such property at
public or at private sale, clear of encumbrances, for such price
and upon such terms as the court may approve. No such sale shall
be authorized or made except upon prior notice to the holders of
the encumbrances affecting such property, and unless the receiver
demonstrates to the satisfaction of the court that the sale of such
property may be reasonably expected to benefit general creditors
of the corporation without adversely affecting the interests of the
holders of the encumbrances. The proceeds of such sale shall be
paid into court, there to remain until the further order of the
court, subject to the same encumbrances which affected the prop-
erty at the time of the sale.
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14A:14-8. Rieuts or Desrors; SETorr; COUNTERCLAIM.

(1) In all cases of mutnal debts or mutual credits between the
corporation and a creditor, the account shall be stated and one
debt shall be set off against the other, and the balance only shall
be allowed or paid.

(2) A right of setofl or counterclaim shall not be allowed in
favor of any debtor of the corporation if it was acquired by such
debtor after the commencement of the receivership action, or
within four months before such commencement, with a view to
such use and with knowledge or notice that the corporation was
insolvent.

14A:14-9. Pavmest or Derivery 1o CORPORATION.

(1) After the commencement of a receivership action, but before
the appointment of a receiver, a debtor of the corporation may
make payment to the corporation of his debt, and a person holding
property of the corporation may deliver it to the corporation, and
such payment and such delivery shall have the same effect as if
the receivership action were not pending.

(2) If such payment or such delivery is made after the appoint-
ment of a receiver by a person acting in good faith and without
knowledge of the appointment, such payment and such delivery
shall have the same effect as if a receiver had not been appointed.

14A :14-10. FraupvrLeENT TRANSFERS.

(1) Every transfer made and every obligation incurred by a
corporation which is or will be thereby rendered insolvent, is
fraudulent as to creditors without regard to its actual intent if
the transfer is made or the obligation is incurred without a fair
consideration.

(2) Every transfer made without fair consideration when the
corporation making it is engaged or is about to engage in a busi-
ness or transaction for which the property remaining in its hands
after the transfer is an unreasonably small capital, is fraudulent
as to creditors and as to other persons who become creditors dur-
ing the continuance of such business or transaction without regard
to its actual intent.

(3) Every transfer made and every obligation incurred without
fair consideration when the corporation making the transfer or
entering into the obligation intends to or beheves that it will incur
debts beyond its ability to pay as they mature, is fraudulent as
to both present and future creditors.
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(4) Every transfer made and every obligation incurred by a
corporation with actual intent, as distinguished from intent pre-
sumed in law, to hinder, delay, or defraud either present or future
creditors of the corporation, is frandulent as to both such present
and future creditors.

(5) Every transfer made and every obligation incurred by a
corporation which is or will thereby be rendered insolvent, within
four months prior to the commencement of a receivership action
by or against such corporation, is fraudulent as to the then existing
and future creditors: (a) if made or incurred in contemplation
of the commencement of such action or in contemplation of liqui-
dation of all or the greater portion of the corporation’s property,
with intent to use the consideration obtained for such transfer
or obligation to enable any creditor of the corporation to obtain
a greater percentage of his debt than some other creditor of the
same class, and (b) if the transferee or obligee of such transfer
or obligation, at the time of such transfer or obligation, knew or
believed that the corporation intended to make such use of such
consideration.

(6) For the purposes of this section, a transfer shall be deemed
to have been made at the time when it became so far perfected
that no purchaser from the corporation could thereafter have
acquired any rights in the property so transferred superior to
the rights of the transferee therein, but, if such transfer is not
so perfected prior to the commencement of the receivership action
by or against such corporation, it shall be deemed to have been
made immediately before the filing of such action.

14A:14-11. IFraupupLENT TrANSFERS: CONTINUED.

(1) A transfer made or an obligation incurred which is fraud-
ulent under section 14A:14-10 against a ecreditor, is fraudulent
against the receiver, except as to a purchaser for a fair considera-
tion, without knowledge of the fraud at the time of the purchase.

(2) When a transfer made or an obligation incurred is fraud-
ulent as to a creditor whose claim has matured, the receiver may,
as against any person except a purchaser for a fair consideration,
without knowledge of the fraud at the time of the purchase, or
one who has derived title immediately, or immediately from such
a purchaser,

(a) disregard the transfer and attach or levy execution upon
the property conveyed or such obligation; or
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(b) have the transfer set aside or the obligation annulled to
the extent necessary to satisfy the creditor’s claim.

(3) A purchaser who, without actual frandulent intent, has given
less than a fair consideration for the transfer or obligation, may
retain the property or obligation as security for repayment.

(4) When a transfer made or an obligation incurred is fraud-
ulent as to a creditor whose claim has not matured, the receiver
may proceed in the Superior Court against any person against
whom he could have proceeded if the claim were matured, and the
Court may

(a) restrain the defendant from disposing of the property
covered or affected by sueh conveyance or of such obligation;

(b) direct that the property or obligation be delivered to the
custody of the receiver;

(e¢) if equitable, set aside the conveyance or annul the obli-
gation to the extent necessary to satisfy the claim.

14A:14-12. FravpurLeNt TraNsreErs: CONTINUED.

Nothing contained in section 14A:14-10 or 14A:14-11 shall be
construed to validate a transfer which 1s voidable under section
14A :14-13.

14A:14-13. Liexs By LrcarL Process.

(1) Every lien against the property of a corporation shall be
void if

(a) such lien is obtained by attachment, judgment, levy or
other legal process; and

(b) a receivership action against the corporation is com-
menced within four months after the date on which such lien
was obtained, or if such lien is obtained after the commencement
of the receivership action; and

(¢) the assets of the corporation are distributed in the receiv-
ership action.

(2) The property affected by any such lien shall be discharged
from such lien and shall pass to the receiver, but the court may
order such lien to be preserved for the benefit of the corporation’s
creditors. The Superior Court may direct such conveyance of the
property affected as may be proper or adequate to evidence title
thereto of the receiver. The title of a bona fide purchaser of such
property shall be valid, but, if such title is acquired otherwise than
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by a judicial sale held to enforce such lien, it shall be valid only to
the extent of the present consideration paid for such property.

14A:14-14. PreFERENCES.

(1) For the purposes of this chapter, a preference arises when

(a) a corporation which, while insolvent, and within four
months of the commencement of a receivership action by or
against it, transfers any property to or for the benefit of a
creditor for or on account of an antecedent debt; and

(b) the effect of such transfer will be to enable such creditor
to obtain a greater percentage of his debt than some other cred-
itor of the same class; and

(¢) the creditor receiving or to be benefited by the transfer,
or his agent acting with reference thereto, has, at the time when
the f{ransfer is made, reasonable cause to believe that the cor-
poration is insolvent.

(2) For the purpose of determining whether a preference has
arisen

(a) a transfer of property other than real property shall be
deemed to have been made or suffered at a time when it became
so far perfected that no subsequent lien obtainable by legal or
equitable proceedings on a simple contract could become supe-
rior to the rights of the transferee;

(b} a transfer of real property shall be deemed to have been
made or suffered when it became so far perfected that no sub-
sequent bona fide purchase from the corporation could create
rights in such property superior to the rights of the transferee.

(3) If any transfer of real property is not so perfected against
a bona fide purchase, or if any transfer of other property is not
so perfected against such liens by legal or equitable proceedings
prior to the commencement of a receivership action, it shall be
deemed to have been made immediately before the commencement
of such action.

(4) When a preference has arisen, the receiver may recover the
property or, if it has been converted, its value, from any person
who has received or converted such property, except a bona fide
purchaser from or lienor of the corporation’s transferee for a
present fair consideration. Where, however, such bona fide pur-
chaser or lienor has given less than such value, he shall neverthe-
less have a lien upon such property, but only to the extent of the
consideration actually given by him. When a preference is by way
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of lien or security title, the Superior Court may on due notice order
such lien or title to be preserved for the benefit of the insolvent
corporation’s estate, in which event the lien or title shall pass to
the receiver,

(5) If a creditor has been preferred and afterward in good faith
gives the corporation further credit without security of any kind
for property which becomes a part of the insolvent corporation’s
property, the amount of such new eredit remaining unpaid at the
time of the commencement of the receivership action may be set
off against the amount which would otherwise be recoverable from
such creditor.

14A:14-15. Norice to CREDITORS.

(1) At any time after his appointment, the receiver may give
notice requiring all creditors to present their claims in writing.
Such notice shall be published twice, once in each of two consecu-
tive weeks, in a newspaper of general circulation in the county in
which the registered office of the corporation is located and shall
state that all persons who are creditors of the corporation shall
present written proof of their claims to the receiver at a place
and on or before a date named in the notice, which date shall not
be less than 6 months after the date of the first publication.

(2) On or before the date of the first publication of the notice
as provided in subsection (1) of this section, the receiver shall
mail a copy of the notice to each known creditor of the corporation.
The giving of such notice shall not constitute recognition that any
person to whom such notice is direeted is a creditor of the corpora-
tion other than for the purpose of receipt of notice hereunder.

(3) Proof of the publication and mailing required by this section
shall be made by an affidavit filed in the office of the Clerk of the
Superior Court.

14A:14-16. Crarvs; PrESENTATION ; APPROVAL OrR REJECTION.

Creditors shall, if required by the receiver, submit themselves
to examination by him and produnce before him such records and
proof relating to their claims as the receiver may direct. The
receiver may also examine under oath all witnesses produced be-
fore him relating to the claims, and he shall pass upon, and allow
or disallow, such claims, and shall notify the ereditors of his
determination.
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4A:14-17. Cuamms; Jury TRIAL.

A creditor who presents his claim to a receiver pursuant o this
chapter and whose claim is disallowed in whole or in part by the
receiver shall, on demand in writing, be entitled to trial by jury
on any issue triable of right by jury.

14A :14-18. Review or RecrivER’s AcTioNS.

Any person aggrieved by the proceedings or determination of
the receiver in the discharge of his duties shall be entitled to a
review of the receiver’s action in a summary manner in the
Superior Court.

14A:14-19. DiscoNTINUANCE OF RECEIVERSHIP ACTION.
A receivership action against a corporation may be discontinued

at any time when it is established that cause for the action no
longer exists. In such event, the court shall dismiss the proceed-
ings and direct the receiver to redeliver to the corporation all its
property remaining in his hands. Upon such redelivery, the cor-
poration shall be revested with full rights in such property and in
its franchises as if the receiver had not been appointed.

14A:-4-20. Arvowawces 7o RECEIVER aAND OrHERS; Costs AND Hx-
PENSES.

In any proceeding under this chapter, the court shall allow a
reasonable compensation to the receiver for his services and his
costs and expenses in the receivership action. It shall also allow
reasonable compensation to the following for their services in the
receivership action and their costs and expenses: the attorney for
the receiver, the appraiser, the auctioneer, the accountant and
other persons appointed by the court in connection with the re-
ceivership action.

14A:14-21. DisTrIBUTION OF ASSETS; PRIORITIES.

(1) After payment of all allowances, expenses and costs, and
the satisfaction of all liens upon the funds of the corporation to
the extent of their lawful priority, the creditors shall be paid
proportionately to the amount of their respective debts, excepting
mortgage and judgment creditors when the judgment has not been
by confession for the purpose of preferring creditors. The cred-
itors shall be entitled to distribution on debts not due, making in
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such case a rebate of interest, when interest is not aceruing on
the same.

(2) The surplus funds, if any, after payment of the creditors
and the costs, expenses and allowances aforesaid, and the preferred
stockholders, shall be divided and paid fo the general stockholders
proportionately, according to their respective shares.

(3) In any distribution to creditors under this seetion, all per-
sons doing labor or service of any character, in the regular
employment of the corporation, shall be entitled to priority of
payment for the wages, not to exceed $600. for each claimant,
due them respectively for all labor, work and serviees performed
within three months before the institution of a receivership action
under this chapter. A claim under this subsection 14A:14-21(3)
shall have priority over all other claims against the corporation,
but shall be subordinate to (1) a security interest in personal
property perfected more than two months next preceding the
date when the receivership action was instituted, (2) a security
interest in personal property for money loaned or goods purchased
within two months next preceding the date when the receivership
action was instituted, (3) mortgages upon the real property of the
corporation, and (4) all claims entitled to higher priority by law.

14A:14-22. JupameENT or DissoLuTION.
After distribution of the corporation’s assets as provided in
section 14A :14-21, the Superior Court may make a judgment dis-

solving the corporation and declaring its charter forfeited and
void.

14A:14-23. Rroreaxization UxpeEr Act oF (CONGRESS;
“Prax or ReEorcaxizartion’’ DeriNED.

As used in sections 14A :14-24, 14A :14-25 and 14 A :14-26, ‘‘plan
of reorganization’’ means a plan of corporate reorganization which
has been ordered or confirmed by a court or by a commission or
other agency of the United States, in a proceeding brought under
any act of Congress providing for the reorganization of corpora-
tions.

14A:14-24. ReorcanNizaTioN UNpEr AcT oF CONGRESS; IMPLEMEN-
TATION OF PrAN oF REORGANIZATION,
(1) A corporation shall have the power to do any act required
or permitted by a plan of reorganization in order to put such plan
in effect according to its terms.
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(2) The power conferred by subsection (1) of this section
shall be exercised by the trustee or trustees, or other person or
persons acting in similar capacities, appointed in the reorganiza-
tion proceeding resulting in the plan of reorganization, or, if none
be then acting, by any other person or persons designated or ap-
pointed for such purpose in such organization proceeding, or, if
no such other person or persons be then acting, by an officer or
officers of the corporation.

(3) The exercise of the power to put in effect a plan of reor-
ganization by those designated in subsection (2) of this section
shall have the same effect as if done with the unanimous consent
of the direetors and the shareholders.

14A:14-25. Reorcaxizarion Uxper Acr or CoNcerEss; RicuTs OF
CERTAIN SHAREHOLDERS,

In any case where a plan of reorganization of a corporation
provides for any action to be taken, which, if taken voluntarily
on the vote of the shareholders of a corporation not in reorgani-
zation, would entitle dissenting shareholders to payment of the
value of their shares, such action may be taken by such corpora-
tion in reorganization without payment to shareholders of the
value of their shares.

14A:14-26. Rroreawization Uwnper Acr or Coxersss; CErTiv-
CATES,

‘When any plan of reorganization provides for any aection to be
taken which, if taken voluntarily on the vote of the shareholders
of a corporation not in reorganization, would require the filing of
a certificate or other document in the office of the Secretary of
State, such certificate or other document shall be executed on
behalf of the corporation by the persons specified in subsection (2)
of section 14A :14-24 and shall be filed in the office of the Secretary
of State. Such certificate or other document shall recite that its
making and filing are authorized pursuant to a plan of reorganiza-
tion, and shall make reference to the proceeding in which the plan
of reorganization was ordered or confirmed.

14A :14-27. Reorcaxizarion Uxper Act or CoNGRESS; POWERS AND
DuTies oF StATE INSTRUMENTALITIES.

Nothing contained in sections 14A:14-24 14A:14-25 or
14A:14-26 shall be construed to abrogate, limit or restrict the
powers and duties over any corporation imposed or conferred by
law on any State officer, board, commission or other agency.
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CHAPTER 15

Fers or SECRETARY OF STATE
Section

14A :15-1. License Fees Payable by Domestic Corporations.
14A:15-2. Filing Fees of the Secretary of State.
14A:15-3. Additional Miscellaneous Fees,

14A:15-1. Licexse Fers Pavasre By Domestic (ORPORATIONS.

(1) The Secretary of State shall charge and collect from each
domestic corporation a license fee, based upon the number of
shares which it will have authority to issue or the increase in the
number of shares which it will have authority to issue, at the time
of

(a) filing the original certificate of incorporation;

(b) filing a certificate of amendment of the certificate of incor-
poration increasing the number of authorized shares or a re-
stated certificate of incorporation including any such amend-
ment ; and

(e) filing a certificate of merger or a certificate of consolida-
tion increasing the number of authorized shares which the sur-
viving or new domestic corporation will have authority to issue
above the aggregate number of shares which the merging and
consolidating domestic corporations had authority to issue.
(2) The license fee shall be at the rate of one cent per share

up to and including the first 10,000 authorized shares and one-
tenth cent per share for each authorized share in excess of 10,000
shares, whether the shares are of par value or without par value.

(3) The license fee payable on an inerease in the number of
authorized shares shall be imposed only on the increased number
of shares, but the number of previously authorized shares shall
not be taken into account in determining the rate applicable to the
inereased number of authorized shares. The Secretary of State
shall determine the amount due on each such increase by reference
to the last document on file in his office setting forth the number
of previously authorized shares without allowing any credit for
any intermediate reduction in the number of authorized shares
since the filing of the original certificate of incorporation.

(4) In no case shall any license fee payment hereunder be less
than $10.00 nor more than $1,000.00.
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14A :15-2. Frmixe FEES oF THE SECRETARY OF STATE.

On filing any certificate or other papers relative to corporations
in the office of the Secretary of State, there shall be paid to the
Secretary of State for the use of the State, filing fees as follows,
in addition to any applicable license fee and recording fee:

(1) Certificate of incorporation and amendments thereto:
(a) for filing the original certificate of incorporation $25.00
(b) for filing a certificate of amendment of the cer-
tificate of incorporation, including any number
of amendments ... ... .. .. ... ... ... .. $20.00
(¢) for filing a certificate of abandonment of one or
more amendments of the certificate of incor-

poration .. ... ... ... ... .. .. ... ... $10.00
(d) for filing a certificate of merger or a certificate

of consolidation ........ ... .. .. ... .. .. ... . $25.00
(e) for filing a certificate of abandonment of a

merger or consohidation .. .. .. .. . ... ... ... $10.00

(2) Restated certificate of incorporation:

For filing a restated certificate of incorporation,
including any amendments of the certificate of

incorporation concurrently adopted .. .... . .. $25.00
(3) Dissolution of corporation:
(a) for filing a certificate of dissolution ... ... ... . $25.00
(b) for filing an affidavit of the publication and of the
mailing of a notice to ereditors ........ .. . .. $10.00
(e) for filing a certificate of revocation of dissolution
proceedings . ... $25.00

(4) Admission and withdrawal of foreign corporation:
(a) for filing an application for a certificate of au-
thority to transact business in this State and

issuing a certificate of authority ... ... .. .. $135.00
(b) for filing an application for an amended certifi-
cate of authority to transact business in this
State and issming an amended certificate of

anthority ... .. .. .. ... . .. ... . ... .. $25.00
(¢) for filing an application for withdrawal from this
State and issuing a certificate of withdrawal. . $25.00

(d) for filing a certificate of change of post office ad-
dress to which process may be mailed by the
Secretary of State . . .. ... ... .. ... . ... .. $10.00
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(e) for filing a certificate, order or decree with re-
speet to the dissolution of a foreign corpora-
tion, the termination of its existence, or the
cancellation of its authority, and issuing a
certificate of withdrawal .. ... ... . ... ... ..

(5) Registered office and registered agent:
(a) for filing a certificate of change of address of
registered office, or change of registered agent
if both are changed . .. .. ... .. . ... ... ..
(b) for filing a certificate of change of address of
registered agent within the same municipality
or county, where such certificate effects a
change in the address of the registered office
of one or more corporations, for each corpo-
ration named in the certificate ... ... . ... ..
(c) for filing an affidavit of resignation of a regis-
tered agent ... .. .. .. ...l
(6) Annual report:
For each such report required to be filed ... ...
(7) Tax clearance certificate from the Director of the
Division of Taxation:
For each such certificate required to be filed . . ..

14A :15-3. Apprrrowar. MISCELLANEoUS ['EES.

The Secretary of State shall also charge and collect for:

(1) filing an application to reserve a corporate name
and issuing a certificate of reservation .. ... ...
(2) filing a notice of transfer of a reserved corporate
NAIIE . . e
(3) filing an application by a foreign corporation to
register its corporate name ... ... ... ... ... ..
(4) filing an application by a foreign corporation to
renew the registration of its corporate name . .
(5) filing a statement of cancellation of shares ... ... .
(6) filing a statement of reduction of stated capital . ..
(7) filing a certificate as to the acquisition of the shares
or a class of shares of a domestic corporation. .
(8) issuing a certificate of standing, including regis-
tered agent and registered office ........ .. ...

135

$25.00

$5.00
$10.00

$5.00
$5.00

$10.00

$5.00
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(9) issuing a certificate of standing, same as above, but
including incorporators, officers and directors,

and authorized shares ... ...... ... ... . . ..... $10.00
(10) issuning a certificate of standing, listing charter

documents ... .. .. ... $10.00
(11) issuing a certificate of availability of corporate

name (1 to 3 names) ....... . ... ... .. ... ... $5.00
(12) all other certificates issued or papers filed, but not

otherwise provided for ... .. ... ... .. ... . .. .. $5.00
(13) recording all documents filed, except annual re-

ports ... ... .. ..o per page $1.00

CHAPTER 16

ConstrucTion ; RerEaLERs; Errrcrive DATe

Section

14A:16-1. Construction.

14A:16-2. Acts Saved from Repeal.
14A:16-3. Acts Repealed.
14A:16-4. Effective Date.

14A :16-1. CoONSTRUCTION.

(1) The provisions of this act not inconsistent with those of
prior laws shall be construed as a continuation of such laws.

(2) This act shall be deemed to he a part of the general and
permanent statutes of this State. The abbreviation ““N.J, S. 14A”’
shall constitute a reference fo this act, and sections of this act
may be cited by section number only, preceded by such ab-
breviation.

(3) No repeal contained herein shall affect any right now
vested in any person pursuant to the provisions of any law so
repealed, nor, except as otherwise provided herein, shall it affect
any remedy in an action or proceeding heretofore instituted and
pending on the effective date of this act. ‘‘Action or proceeding”’
as used in this section shall not be limited to judicial actions or
proceedings.
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(4) The repeal of Title 14 of the Revised Statutes, as amended
and supplemented, shall not of itself be deemed to revive any
common law right or remedy abolished by any provision of said
Title.

(5) The classification and arrangement of the sections of this
act have been made for purposes of convenience, reference and
orderly arrangement, and no implication or presumption of a
legislative construction shall be drawn therefrom.

(6) In the construction of this act, no outline or analysis of the
contents hereof or of any chapter or other part hereof, no cross-
reference or cross-reference note and no headnote or source note
to any action shall be deemed to be a part hereof.

(7) If any chapter, section or provision of this act shall be
declared to be unconstitutional, invalid or inoperative in whole
or in part, by a court of competent jurisdiction, such chapter,
section or provision shall, to the extent that it is not declared
unconstitutional, invalid or inoperative, be enforced and effectu-
ated, and no such determination shall be deemed to invalidate or
make ineffectual the remaining provisions of this act.

(8) The provisions of chapter 1 of Title 1 of the Revised Stat-
utes shall be applicable to this act.

(9) Any reference to a section or sections of Title 14 of the
Revised Statutes, as amended and supplemented, in any other
statute which became effective prior to the effective date of this
act and which still remains in effect, shall be given effect on and
after the effective date of this act, as though the reference therein
were made to the section or sections of this act which contain the
statutory material formerly included in said section or sections
of Title 14, as amended and supplemented. Where the statutory
material formerly included in Title 14 as amended and supple-
mented, is not included in this act, references thereto in any other
statute which so became effective and remains in effect, shall cease
to be operative and shall be deemed to be superseded.

14A:16-2. Acrts SAVED FROM REPEAL,

The following acts and parts of acts, and all amendments thereof,
are saved from repeal:

R.S. 14:3-7
R.S. 14:3-8
R.S. 14:3-10
R.S. 14:7-5
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14.:8-18

14:8-22

14:11-16

14:13-13

14:13-14

1950, c. 102 (C. 14:17-1)

1959, ¢. 200 (C. 14:18-1 through C. 14:18-12)
1962, ¢. 233 (C. 14:19-1 through C. 14:19-17)

A EEEET:
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14A :16-3. Acrs REPeALED,

The following acts and parts of acts, and all other acts which are
inconsistent with this act, except those specifically saved from
repeal by this act, are hereby repealed:

Title 14 of the Revised Statutes

P.L. 1938, ¢. 178 (C. 14:15-7 through C. 14:15-9)

. 1938, c. 180 (C. 14:15-10)

. 1938, ¢. 303 (C. 14:13-15)

. 1942 ¢. 124 (C. 14:3-14)

. 1943, ¢. 175 (C. 14:8-3.1)

. 1945, e. 131 (C. 14:3-15 through C. 14 :3-17)

. 1950, e. 220 (C. 14:3-13.1 through C. 14:3-13.4)
. 1950, c. 282 (C. 14:4-41)

. 1951, c. 254 (C. 14:13-7.1 through C. 14:13-7.3)
. 1963, ¢. 161 (C. 14:4-7, C. 14 :4-8)

. 1964, ¢. 177 (C. 14:10-9.1)

. 1967, ¢. 116 (C. 14:12A-1 through C. 14:12A-5)

SRCRCRCRCRCRC BB
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14A.:16-4. ErrecTivE DATE.
This act shall take effect on January 1, 1969.
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SENATE COMM.ITTER AMENDNENTS TO
SENATE, NO. 884

STATE OF NiW JERSEY

" ADOPTED NOVEMBER ‘15, 1968

Amend page 5L, section 1hA:7-3, after '(3)", insert "A subscriber
shall not become a holder of any shares for which the full consideration
to be received by the corporation has not been paid."; omit sub-paragraph
(a) in its entirety; omit "(b)", insert "(a)"; omit "(c)", insert "(b)";
omit "(d)", insert "(c)".

Amend page 58, section 1LA:7-6, in subsection (L), lines 2 and 3,
omit "the last sentence of",

Amend page 67, section 1LA:7-16, in subsection (7), line 3, before
"assets remaining", insert "net'".

Amend page 110, section 1LA:12-12, line L, omit "twice", insert "3
times",

Amend page 110, section 1hA:12-12, line 5, omit "two", insert "3",

Amend page 113, Chapter 13, Schedule, after "1L4A:13-12, Injunction
Against Foreign Corporation,.", insert "1hA:13-13. Vesting of Title to
Real Property Upon lMerger or Consolidation of Foreign Corporations.”.

Amend page 120, after section 1LA:13-12, insert a new section as
follows:

"1L4A:13-13. Vesting of Title to Real Property Upon Merger or
Consolidation of Foreign Corporations,

(1) As used in this section, unless the context clearly requires
otherwise:

(a) "Surviving foreign corporation" means a foreign corporation
into which one or more other foreign corporations have merged.

(b) "New foreign corporation" means & foreign corporation formed
by the consolidation of two or more other foreign corporations.

(c) "Certificate of merger" means the instrument, by whatever
name it is called, filed or issued under any statute to merge one
or more foreign corporations into another foreign corporation,

(d) "Certificate of consolidation" means the instrument, by what-
ever name it is called, filed or issued under any statute to
consolidate two or more foreign corporations into a new foreign
corporation,

(e) "Certified copy", when used with reference to a certificate
of merger or a certificate of consolidation, means a copy of the
certificate of merger or of the certificate of consolidation, as
the case may be, which was filed in or issued by the jurisdiction
of the surviving corporation, as the case may be, to make the
merger or consolidation effective, certified by the official of
such jurisdiction having custody of its records pertaining to
corporations,

(2) Whenever a foreign corporation shall merge into or consolidate
with another foreign corporation, and a certified copy of the certificate
of merger or certificate of consolidation, as the case may be, is filed
in the office of the secretary of state of New Jersey, any and all real
property in New Jersey and any and all interests therein, owned by each
of the merging or consolidating foreign corporations, shall be deemed to
have been vested in the surviving foreign corporation or the new foreign
corporation, as the case may be, upon the effective date of the merger
or consolidation, without further act or deed.
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Such merger or consolidation shall be valid and effectual to vest title
to such real property and interests therein in the surviving foreign cor-
poration or the new foreign corporation, as the case may be, as fully and
completely as if regularly conveyed to it by deed,

(3) The provisions of this section shall apply to every merger and
to every consolidation of foreign corporations which became effective
before the effective date of this act, as well as to every merger and
every consolidation of foreign corporations which shall become effective
after the effective date of this act, whether the certified copy of the
certificate of merger or of the certificate of consolidation, as the case
may be, was filed in the office of the secretary of state of New Jersey
before the effective date of tiiis act or shall be so filed thereafter.

In the case of mergers or consolidations of forelgn corporations which
became effective before the effective date of this act, the title of each
surviving foreign corporation and of each new foreign corporation to all
real property in New Jersey and to all interests in real property in New
Jersey which at the time of the merger or consolidation was owned by each
foreign corporation which was a party to the merger or consolidation is
hereby confirmed and made valid and effectual, provided a certified copy
of the certificate of consolidation, as the case may be, is filed in the
office of the secretary of state of New Jersey,".

Amend page 137, section 1LA:16-2, before "R. S, 1L4:3-7", insert
"R. S. 14:2-2"; omit "R, S. 1lh:3-8",

Amend page 138, section 1LA:16-2, omit "R. S. 1L:13-14",

Amend page 138, section 1LA:16-3, in Schedule, after "P.L. 1951,
Ce25L ¢o.s", insert "P,L. 1952, c.33 (C. 1L4:12-10)"; after "P.L. 1967,
cellb ....", insert "P.L. 1968, c.151 (C. 1L4:15-1.1); P.L. 1968, c.168
(c, 14:1-3,1); P.L. 1968, c.262 (C. 1Lh:3-18)",





