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New Jersey Commission on Legal and Ethical Problems in the Delivery of Health Care

THE NEWJERSEY
ADVANCEDIRECI'IVES FOR HEALTH CARE ACT

Wah Commensary:
HUtoriaIl Note

The New Jersey Advance Directives for Health Care Act was signed into law by
Governor James J. Florio on July 11,1991. The bill was passed, as amended,
by the New Jersey Senate on June 20,1991. The primary sponsor ofthe bill (S
1211) was Senator Gabriel M. Ambrosio (a Commission member). The
companion bill (A-16) was passed by the General Assembly on June 10,1991.
The bill's primary sponsors in the Assembly were Assemblyman Gerard S. Napla
and Assemblywoman Maureen Ogden. The New Jersey Advance Directives for
Health Care Act is based upon the work ofthe New Jersey Commission on Legal
and Ethical Problems in the Delivery ofHealth Care (the New Jersey Bioethics
Commission). The bill was originally approved by the Commission on December
29,1988, and was first introduced in the legislature on February 9,1989.

Prrfatory Note

The act provides a comprehensive approach to "living wills" and "medical
durable powers ofattorney" which allows competent adults to spedfy in writing
their treatment preferences and to entrust a family member, friend, or other
person with legal authority to carry out their wishes and to make health care
decisions on their behalf in the event ofsubsequent decisionmaking incapacity.
The act resolves prior uncertainties regarding the legal status of advance
directives and the obligations ofhealth care providers to honor such documents.
Advance directives are currently recognized by statute in 48 states and the
District of Columbia. (The sole exceptions are Pennsylvania and Nebraska.)

The New Jersey Advance Directives for Health Care Act assures respect for
patients' previously expressed wishes when the capacity to actively participate
in decisionmaking is lost or impaired; protects patients' rights to request or to
refuse life-sustaining treatment,' facilitates and encourages a sound
decisionmaking process in which patients, health care representatives, families,
physicians, and other health careprofessionals are active participants,' properly
considers patients' interests both in self-determination and in well-being,'
respectsprofessionaland institutional conscience while assuring that patients are
not abandoned,' and provides appropriate sqfeguards concerning the termination
of life-sustaining treatment for patients who have lost the ability to make their
own health care decisions.

This document, prepared by the Bioethics Commission, provides a section-by
section analysis of the New Jersey Advance Directives for Health Care Act.
Section headings are supplied by the Bioethics Commission.

• This publication supercedes prior analyses prepared by the Bioethics
Commission.
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Advance Directives for Health Care Act : Statute and Commentary

ANAcrconcerning health care decisionmaking and supplementing
Title 26 and Title 52 of the Revised Statutes.

BE IT ENACTED by the Senate and General Assembly ofthe State
ofNew Jersey:

Section 1: Short Title

This act shall be known and may be cited as the "New Jersey
Advance Directives for Health Care Act. "

Section 2: Legislative Findings

The Legislature finds and declares that:

a. Competent adults have the fundamental right, in
collaboration with their health care providers, to control
decisions about their own health care. This State recognizes, in
its law and public policy, the personal right of the individual
patient to make voluntary, informed choices to accept, to reject,
or to choose among alternative courses of medical and surgical
treatment.

b. Modern advances in science and medicine have made
possible the prolongation of the lives of many seriously ill
individuals, without always offering realistic prospects for
improvement or cure. For some individuals the possibility of
extended life is experienced as meaningful and of benefit. For
others, artificial prolongation of life may seem to provide
nothing medically necessary or beneficial, serving only to extend
suffering and prolong the dying process. This State recognizes
the inherent dignity and value of human life and within this
context recognizes the fundamental right of individuals to make
health care decisions to have life-prolonging medical or surgical
means or procedures provided, withheld, or withdrawn.

c. In order that the right to control decisions about one's own
health care should not be lost in the event a patient loses
decisionmaking capacity and is no longer able to participate
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New Jersey Commission on Legal and Ethical Problems in the Delivery of Health Care

actively in making his own health care decisions, this State
recognizes the right of competent adultsto plan ahead for health
care decisions through the execution of advance directives, such
as living wills and durable powers of attorney, and to have the
wishes expressed therein respected, subject tocertainlimitations.

d. The right of individuals to forego life-sustaining measures is
not absolute and is subject to certain interests of society. The
most significant of these societal interests is the preservation of
life, understood to embrace bothan interestin preserving thelife
of the particular patient and a related but distinct interest in
preserving the sanctity of all human life as an enduring social
value. A second, closely related societal interest is the
protection of individuals from direct and purposeful self
destruction, motivated by a specific intent to die. A third
interest is the protection of innocent third parties who may be
harmedby the patient's decision to forego therapy; this interest
may be asserted to prevent the emotional and financial
abandonment of the patient's minor children or to protect the
paramount concerns of publichealth or safety. A fourth interest
encompasses safeguarding theethical integrity of the healthcare
professions, individual professionals, andhealth careinstitutions,
and maintaining public confidence and trust in the integrity and
caringrole of health care professionals and institutions. Finally,
society has an interest in ensuring the soundness of health care
decisionmaking, including both protecting vulnerable patients
from potential abuse or neglect and facilitating the exercise of
informed and voluntary patientchoice.

e. In accordance with these State interests, this State expressly
rejects on both legal and moral grounds the practice of active
euthanasia. No individual shall have the right to, nor shall any
physician or other health care professional be authorized to
engage in, the practice of active euthanasia.

f. In order to assure respect for patients' previously expressed
wishes when the capacity to participate actively in
decisionmaking has been lost or impaired; to facilitate and
encourage a sound decisionmaking process in which patients,

5
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Advance Directives for Health Care Act : Statute and Commentary

health care representatives, families, physicians, and other health
care professionals are active participants; to properly consider
patients' interests both in self-determination and in well-being;
and to provide necessary and appropriate safeguards concerning
the termination of life-sustaining treatment for incompetent
patients as the law and public policy of this State, the
Legislature hereby enacts the New Jersey AdvanceDirectives for
Health Care Act.

Comment

Section 2 identifies the fundamental principles, concerns and objectives
which underlie and inform the approach taken in the act. Ofspecial importance,
the act seeks to achieve an appropriate balance between respect for patients'
rights to control decisions about their own health care, in particular the right to
forego life-sustaining treatment, and other sometimes competing societal
interests, in particular society's interests in the preservation of life and in the
integrity of the health care professions.

Section 3: Deftnitlons

As used in this act:

"Adult" means an individual 18 years of age or older.

"Advance directive for health care" or "advance directive"
means a writing executed in accordance with the requirements
of this act. An "advance directive" may include a proxy
directive or an instruction directive, or both.

"Attending physician" means the physician selected by, or
assigned to, the patient who has primary responsibility for the
treatment and care of the patient.

"Decisionmaking capacity" means a patient's ability to
understand and appreciate the nature and consequencesof health
care decisions, including the benefits and risks of each, and
alternatives to any proposed health care, and to reach an
informed decision. A patient's decisionmaking capacity is
evaluated relative to the demands of a particular health care
decision.
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New Jersey Commission on Legal and Ethical Problems in the Delivery of Health Care

"Declarant" means a competent adult who executes an advance
directive.

"Do not resuscitate order" means a physician's written order
not to attempt cardiopulmonary resuscitation in the event the
patient suffers a cardiac or respiratory arrest.

"Emergency care" means immediate treatment provided in
response to a sudden, acute and unanticipated medical crisis in
order to avoid injury, impairment or death.

"Health care decision" means a decision to accept or to refuse
any treatment, service or procedure used to diagnose, treat or
care for a patient's physical or mental condition, including life
sustaining treatment. "Health care decision" also means a
decision to accept or to refuse the services of a particular
physician, other health care professional or health care
institution, including a decision to accept or to refuse a transfer
of care.

"Health care institution" means all institutions, facilities, and
agencies licensed, certified, or otherwise authorized by State law
to administer health care in the ordinary course of business,
including hospitals, nursing homes, residential health care
facilities, home health care agencies, hospice programs operating
in this State, mental health institutions. facilities or agencies, or
institutions, facilities and agencies for the developmentally
disabled. The term "health care institution" shall not be
construed to include "health care professionals" as defined in
this act.

"Health care professional" means an individual licensed by this
State to administer health care in the ordinary course of business
or practice of a profession.

"Health care representative" means the individual designated
by a declarant pursuant to the proxy directive part of an advance
directive for the purpose of making health care decisions on the
declarant's behalf, and includes an individual designated as an
alternate health care representative who is acting as the

7
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Advance Directives for Health Care Act : Statute and Commentary

declarant's health care representative in accordance with the
terms and order of priority stated in an advance directive.

"lnstroction directive" means a writing which provides
instructions and direction regarding the declarant's wishes for
health care in the event that the declarant subsequently lacks
decisionmaking capacity.

"Life-sustaining treatment" means the use of any medical
device or procedure, artificially provided fluids and nutrition,
drugs, surgery or therapy that uses mechanical or other artificial
means to sustain, restore or supplant a vital bodily function, and
thereby increase the expected life span of a patient.

"Other health care professionals" means health care
professionals other than physicians and nurses.

"Patient" means an individual who is under the care of a
physician, nurse or other health care professional.

"Pennanently unconscious" means a medical condition that has
been diagnosed in accordance with currently accepted medical
standards and with reasonable medical certainty as total and
irreversible loss of consciousness and capacity for interaction
with the environment. The term "permanently unconscious"
includes without limitation a persistent vegetative state or
irreversible coma.

"Physician" means an individual licensed to practice medicine
and surgery in this State.

"Proxy directive" means a writing which designates a health
care representative in the event the declarant subsequently lacks
decisionmaking capacity.

"State" means a state, territory, or possession of the United
States, the District of Columbia, or the Commonwealth of
Puerto Rico.

"Terminal condition" means the terminal stage of an
irreversibly fatal illness, disease or condition. A determination
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New Jer&CY Commission on Legal and Ethical Problems in the Delivery of Health Care

of a specific life expectancy is not required as a precondition
for a diagnosis of a "terminal condition," but a prognosis of a
life expectancy of six months or less, with or without the
provision of life-sustaining treatment, based upon reasonable
medical certainty, shall be deemed to constitute a terminal
condition.

Comment

The comments to section 3 address those definitions of particular importance
in the act, the meaning of which may not be readily apparent. Further
elaboration and discussion of the implications of defined terms is found in the
substantive provisions and accompanying comments in the subsequent sections
of the act.

The act uses the terms "advance directive for health care" and "advance
directive" to refer to a written document executed in accordance with the
requirements of the act. The individual who has executed (who executes) an
advance directive is referred to in the act as the "declarant". A "declarant"
must be a competent adult ofat least 18 years ofage. An advance directive may
designate another individual to make health care decisions on the declarant's
behalf (a "proxy directive"), may contain an "instruction directive" which
states the declarant's personal wishes regarding health care in the event of
subsequent decisionmaking incapacity, or both (a "combined directive"). The
term "health care representative" refers to the individual designated by the
declarant to make health care decisions on the declarant's behalf, and to an
alternate designee serving in the capacity of health care representative.

The act does not use the terms "medical durable power of attorney" or
"living will." This represents an effort to provide a comprehensive statutorily
recognized means of planning for one's health care in the event of incapacity,
through an integrated approach encompassing both the designation of a
personally-selected health care representative (more commonly known as a
"proxy directive" or a "medical durable power of attorney") and the statement
of one's general and specific wishes regarding health care (popularly known as
a "living will "). The act also avoids use of the popular term "living will"
because of its ambiguous and possibly confusing references to both a general
concept of foregoing life-sustaining treatment and to a specific model document
which often is structured only to permit the declarant to direct the foregoing of
life-sustaining treatment and to do so only in a narrowly defined set of
circumstances.

The concept of "decisiomnaking capacity" is at best vaguely defined in
existing statutory and common law. The definition adopted in the act is based

9
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Advance Directives for Health Care Act : Statute and Commentary

upon an understanding of the several interrelated factors ordinarily involved in
the decisionmaking process for the typical patient. A patient's decisionmaJcing
capacity may be assessed in terms of three interrelated abilities the patient should
possess and exercise in order to reach an informed decision: 1) the ability to
understand and to evaluate information relevant to his or her medical condition,
including (in lay terms) diagnosis, prognosis, and the risks, benefits and burdens
(and associated uncertainties) of the proposed treatment alternatives (including
the option of no treatment); 2) the ability to reason and deliberate about
available medical information and a course of treatment; and 3) though not
expressly stated in the definition, the ability to act upon personal values and
objectives in evaluating relevant information, including the risks and benefits of
the proposed treatment and its alternatives.

The second sentence of the definition states that, as used in the act,
decisionmaking capacity is primarily a functional and decision-specific concept.
The act rejects inflexible concepts ofcapacity based upon the patient's advanced
age or general mental status, short of extreme circumstances. Patients should
not be presumed to lack capacity merely on the basis of fitting into a category,
such as being elderly, mentally ill, retarded or disabled. Furthermore, a patient
may possess the capacity to make some health care decisions but not others.
Thus, decisionmaking capacity may vary with the demands ofa particular health
care decision. and should be evaluated relative to the demands of that particular
decision.

The act intentionally uses the terms -capacity- and -incapacity- rather than
"competence" and -incompetence- to characterize the patient's abilities to make
health care decisions. The term competence is most often thought of as a legal
concept associated with a threshold determination by a court of a person's
capacity to make particular types of decisions, usually business or financial
decisions. In the context of health care decisionmaking, the concepts of
competence and incompetence are sometimes employed to separate patients into
two sharply differentiated groups: Those from whom consent must be obtained
(absent, for example, medical emergency) and those who, in blunt terms, can be
and often are ignored in the decisionmaking process. The decision-specific
approach adopted here rejects the concept ofcompetence as one which separates
patients into two sharply differentiated groups; the act therefore avoids use of
the terms "competence" and "incompetence" which ordinarily convey this
meaning.

The term "health care decision" is intended to be defined broadly. "Health
care decision- refers to a decision to accept or to refuse any form of treatment,
service or procedure used for either the diagnosis or treatment of the patient's
physical or mental condition. While the term is specifically defined to include
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New Jersey Commission on Legal and Ethical Problems in the Delivery of Health Can:

"life-sustaining treatment", the definition is much broader and encompasses
diagnostic procedures and services, as well as treatment that is not life
sustaining. The act is intended to afford individuals the right to consent to or
to refuse by an advance directive a broad range of health care services, whether
diagnostic or therapeutic, necessary to sustain life, to treat non-life-threatening
conditions, or to relieve pain or suffering. Recognizing that an important part
of health care is the choice of a health care professional, such as a physician,
and of a health care institution, the second sentence of the definition expressly
includes decisions about transfers of care in the meaning of "health care
decision",

The term "lire-sustaining treatment" is also intended to be defined broadly.
"Life-sustaining treatment- refers to a broad range of medical devices or
procedures, drugs, surgery or therapy, where providing such treatment to the
patient would continue a vital bodily function and increase the life expectancy
of the patient. The definition of life-sustaining treatment expressly includes
artificially provided fluids and nutrition. Thus, the act makes no distinction
between artificially provided fluids and nutrition (such as by nasogastric tube or
intravenous infusion) and other forms of medical treatments (such as respirators
or kidney dialysis). As provided by section IS of the act, the patient has the
same right to direct that a feeding tube be withheld or withdrawn as to direct
foregoing of a respirator, and to have his or her stated wishes respected. The
act adopts a decision-specific approach to decisions to forego life-sustaining
treatment, and sets forth, in section IS, those medical conditions in which
withholding or withdrawing of life-sustaining treatment is authorized by the act.

In contrast to some states, the act does not exclude "comfort care- from the
definition of "life-sustaining treatment". Since many measures which make the
patient more comfortable are also life-sustaining, such an exclusion can be
confusing. The act seeks to avoid this confusion by allowing that life
sustaining treatment may be withheld or withdrawn pursuant to the act, even if
the treatment to be foregone would also make the patient more comfortable. At
the same time, section ISb. expressly states that the act does not impair
professional obligations to alleviate pain and make the patient comfortable when
life-sustaining treatments are foregone.

The term "patient" is used in its ordinary and commonly understood sense,
to refer to an individual who is under the care of a physician or other health care
professional. In contrast, many states use the term "qualified patient", often
defining a "qualified patient- as a patient who has executed an advance directive
and who has been determined by one or more physicians to be in a terminal
condition. Typically, the central purpose of this approach is to permit an
advance directive to be used only to direct the withholding or withdrawal of life-
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sustaining treatment, and only in circumstances where the patient has been
determined to be in a terminal condition. The scopeof this act is not restricted
in either of these respects, and avoiding the term -qualified patient- (and not
stnJcturing the act around such a definition) serves to avoid an important
potential confusion with the approach taken in other states.

The term "permanently unconscious" refers to a patient who has totally and
irreversibly lost consciousness andcapacity for interaction with theenvironment.
While thedefinition states that permanent unconsciousness includes a persistent
vegetative state and thesimilar (but not identical) condition of irreversible coma,
permanent unconsciousness is not to be taken as a medical or scientific term
which labels a specific set of diagnostic criteria. The term -permanently
unconscious- is intended to avoid the technical complexities of accurately
defining medical conditions in favor of a more common sense understanding of
what it means for a patient to have irreversibly lost capacity for a cognitive
sapient state. A diagnosis of permanent unconsciousness must be made in
accordance with currently accepted medical standards and with reasonable
medical certainty.

The term -permanently unconscious- does not include patients who meet
neurological criteria for the declaration ofdeath. The newly enacted New Jersey
Declaration of Death Act, to be codified as N.J.S.A. 26:6A-l through 6A-8
(West 1991), establishes by statute neurological criteria for determining death
as a legal standard for declaring death. The Declaration of Death Act also
recognizes a -religious exemption- from such a determination which prohibits
a declaration of death on the basis of neurological criteria for those patients
whose sincerely held personal religious beliefs would be violated by a
determination ofneurological deathand who believe that their death should only
be declared on the basis of irreversible loss of cardiorespiratory function.
Patients who exercise the religious exemption are to be treated as permanently
unconscious until such time as death occurs from irreversible loss of heart and
lung function. (Generally in the adult patient this will occur within a matter of
days, or in rare cases weeks, of the diagnosis of neurological death.)

In most cases the bodily functions of a patient in a state of permanent
unconsciousness can be maintained with artificial life-support for many years.
Thus, with rare exceptions, a permanently unconscious patient will not meet the
criteria for a diagnosis of a -terminal condition- (discussed below). Use of the
terms -permanent unconsciousness- and -terminal condition- in the substantive
provisions of the act recognizes the current understanding of these terms as
referring to distinct medical conditions and avoids unnecessary and unhelpful
debate concerning whether the permanently unconscious patient should be
regarded as "terminal".

12
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The definition of "tenninal condition" requires a diagnosis that the patient's
illness, disease or condition is irreversible and/alal. Thekey phrase here is that
the patient be diagnosed to be in the "terminal stage" of the illness or disease
process. The concept of irreversibility, not that of incurability, expresses the
fundamental concern about the dying process. Under this definition a reversible
condition is not terminal; an irreversible condition is by definition incurable.
(A patient could have an "incurable" but "reversible" condition.) Since there are
terminal WconditionsW not attributable to disease processes, the term WconditionW

is used rather than "illness", as "illness" is ordinarily identified with a disease
process.

Diagnosis of a terminal condition does not require a specific prognosis of
length of life remaining as a necessary element of such a determination. In
contrast to the law of some other states, the act does not require that the
patient's prognosis be "imminent" death, nor does the act use the phrase wdeath
within a relatively short time", which appears to be a more flexible standard yet
conveys a sense of imminence. A requirement that death be imminent or within
a short time is rejected as too restrictive of the patient's right to refuse treatment
and to choose a less burdensome dying process.

The act also rejects use of a fixed and inflexible time period (such as one
year) established by statute. The circumstances and inevitable variations in a
patient's condition and prognosis make a fixed time period both artificial and
unrealistic. It is intended that physicians not be unduly constrained by a fixed
time period in the exercise of professional judgment. Nor are physicians
compelled to announce that a patient either does or does not have a terminal
condition based upon a prognosis of a specific life expectancy fixed by statute.
However, the definition of terminal condition does set forth a guideline for
prognosis of life expectancy--six months or less. Patients whose life expectancy
is determined, with reasonable medical certainty, to be six months or less are
clearly within the meaning of "terminal conditionw, and should be considered
terminal for purposes of the act. The six month guideline for prognosis of life
expectancy corresponds to current federal and state law governing reimbursement
of health care costs, e.g., under Medicare and hospice regulations. It is
important to note that this is intended only as a guideline. Where the physician
cannot state with reasonable medical certainty that the patient has a life
expectancy of six months or less the patient's condition may, nonetheless, be
terminal within the meaning of the definition. By not adopting the requirement
that to be "terminally in- a patient's life expectancy must be determined to be
one year or less, the act modifies existing law under In re Conroy, 98 N.J. 321,
486 A.2d 1209 (1985).
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The patient's prognosis is to be determined wwith or without the provision
of life-sustaining treatment". This follows the approach taken in the majority
of states, and rejects the position taken in some states that the physician's
judgment should be based upon the patient's prognosis wregardless or (i.e.,
with) the administration of life-sustaining treatment. This does not mean,
however, that the patient's prognosis with the provision of life-sustaining
treatment should be considered irrelevant to the decisionmaking process.

Subpart A: Execution and Effectuation of Advance Directives

Section 4: Executing an Advance Directive

A declarant may execute an advance directive for health care at
any time. The advance directive shall be signed and dated by, or
at the direction of, the declarant in the presence of two subscribing
adult witnesses, who shall attest that the declarant is of sound mind
and free of duress or undue influence. A designated health care
representative shall not act as a witness to the execution of an
advance directive. Alternatively, the advance directive shall be
signed and dated by, or at the direction of. the declarant and be
acknowledged by the declarant before a notary public, attorney at
law, or other person authorized to administer oaths. An advance
directive may be supplemented by a video or audio tape recording.
A female declarant may include in an advance directive executed
by her, information as to what effect the advance directive shall
have if she is pregnant.

Comment
Subpart A prescribes the formal requirements for execution, reaffirmation,

modification, revocation, and suspension of an advance directive, as well as the
basic nature and content of such documents. This subpart also states when an
advance directive becomes legally operative and how this is to be determined.
By expressly stating formalities for the legal validity of advance directives and
the process to be followed to determine when a patient's advance directive
becomes legally operative, the act resolves uncertainties under current case law
as to whether advance directives are legally valid and the legal basis for the
obligations of health care providers to honor such documents (see In re Conroy,
98 N.J. 321, 486 A.2d 1209, 1229-30 & e.s (1985», and also clarifies the legal
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status of durable powers of attorney for health care (see In re Peter, 108 N.J.
365, 529 A.2d 419, 426 (1987».

Section 4 sets forth the minimum requirements for execution of a valid
advance directive. The execution requirements follow substantially those for
execution ofa testamentary will in New Jersey (N.J.S.A. 3B:3-1 et seq.) and are
similar to the requirements for execution of advance directives in the majority
of other states.

Section 4 provides that a declarant, i.e., any competent individual of 18 or
more years of age (see definitions in section 3), may execute an advance
directive. The act contemplates that, as is the case under existing law, an adult
will be presumed competent unless determined by a court to be incompetent.
The advance directive must be signed and dated by the declarant, or by another
person directed by the declarant to sign on his or her behalf.

Section 4 requires that two witnesses sign the advance directive, attesting by
their signatures that the declarant is of sound mind and free of duress or undue
influence. In the alternative, the declarant's signature may be acknowledged
before a notary public, an attorney, or any other person authorized to administer
oaths, without the need for two witnesses. Witnesses and notaries need only
attest to the declarant's state of mind at the time of signing, and are not required
to know or attest to the contents of the advance directive. The act does not
require any specific qualifications for those who may serve as witnesses, so long
as they are adults. For example, family members and friends, as well as health
care providers, may serve as witnesses. The attending or family physician is not
disqualified from serving as a witness, as is the case in some other states.
However, anticipating a potential conflict of interest situation, section 4 provides
that designated health care representatives (including alternate designees) may
not serve as witnesses. Though not expressly stated here, by the same reasoning
the notary or attorney who attests the declarant's signature and state of mind
ought not be the declarant's health care representative (nor an alternate
designee). In this regard, the act provides greater protection than New Jersey's
testamentary wills statute, which places no statutory restrictions on who may
serve as a witness (N.J.S.A. 3B:3-8).

Under section 4 a declarant may execute an advance directive at any time.
Consistent with the approach of the vast majority of other states, the right and
opportunity to write advance directives is not limited to the time of onset of a
serious (life-threatening) condition, nor is the declarant required to reaffirm or
re-execute a directive periodically, or following admission to a health care
institution. While an individual's periodic and more contemporaneous re
evaluation of the terms of his or her advance directive is advisable, the act does
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not make this practice a condition of a directive's legal validity; to do so would
be unduly restrictive of individuals' rights to plan ahead for their health care
decisions and would undermine the efficacy of directives as advance planning
documents. Once validly executed, an advance directive is legally valid for an
indefinite period of time, subject to the declarant's revocation or suspension of
the document in accordance with section 5 of the act.

A declarant may choose to supplement his or her advance directive with a
video or audio tape recording. Video and audio recordings may be desirable
for those who seek greater assurance that their advance directive will not later
be challenged as inauthentic, or may simply be preferred by some. However,
video and audio tape recordings do not modify or substitute for the formal
execution requirements of section 4; an advance directive must be in writing.

The last sentence of section 4 expresses a commitment to informed consent
by suggesting that women specifically consider what treatment they would
choose to accept or reject in the event of pregnancy. (Ibis commitment is
iterated in the last clause of section 6a.(5).) The act does not impair the effect
of an advance directive in the case of pregnancy, nor does it require that a
woman's advance directive specifically address treatment decisions during
pregnancy in order to be legally operative. The act takes no position on the
issue of a woman's constitutionally protected right to an abortion, and this
question should continue to be governed by existing law.

Section S: Reafrmning, Modifying and Revoking an Advance
Directive

a. A declarant may reaffirm or modify either a proxy directive,
or an instruction directive, or both. The reaffirmation or
modification shall be made in accordance with the requirements
for execution of an advance directive pursuant to section 4 of
this act.

b. A declarant may revoke an advance directive, including a
proxy directive, or an instruction directive, or both, by the
following means:

(1) Notification, orally or in writing, to the health care
representative, physician, or other health care professional,
or other reliable witness, or by any other act evidencing an
intent to revoke the document; or
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(2) Execution of a subsequent proxydirective, or instruction
directive, or both, in accordance with section 4 of this act.

c. Designation of the declarant's spouse as health care
representative shall be revoked upon divorce or legalseparation,
unless otherwise specified in the advance directive.

d. An incompetent patient may suspend an advance directive,
including a proxydirective, an instruction directive, or both, by
any of the means stated in paragraph (1) of subsection b. of this
section. An incompetent patient whohas suspended an advance
directive may reinstate that advance directive by oral or written
notification to the health care representative, physician, nurseor
other health care professional of an intent to reinstate the
advance directive.

e. Reaffirmation, modification, revocation or suspension of an
advance directive iseffective upon communication to anyperson
capable of transmitting theinformation including thehealth care
representative, the attending physician, nurse or other health
care professional responsible for the patient's care.

Comment

Section 5 sets forth the minimum requirements for reaffirmation or
modification ofan advance directive, and states the means by which an advance
directive may be revoked. This section also provides for suspension of an
advance directive by an incompetent patient.

ReaJfirmoJion andmodification. Under section Sa., a declarant may reaffirm or
modify a previously executed advance directive by following the same
formalities as are required for execution of an advance directive under section
4 (e.g., signing and attested by two witnesses, a notary, or an attorney). As
noted in comment to section 4, neither reaffirmation nor modification of an
advance directive are required, though either may be advisable where it would
serve to make the written statement of the declarant's wishes more accurate or
more current, and less subject to question on the ground that the statements
contained in it were remote in time, not properly informed, or otherwise fail to
represent what the patient's current wishes would be.

Revocation. Section 5b. states the means by which an advance directive may be
revoked, and is intended to freely allow revocation. A legally valid revocation
can be made, for example, by oral or written notification to an appropriate
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individual. Both the provision for oral or written notification and for "any other
act evidencing an intent to revoke" (section Sb.(l», which would include, for
example, a physical sign communicating an intent to revoke or physical
destruction of the document, are designed to recognize a range of actions as
legal means of revocation.

In contrast to the requirements for execution, reaffirmation and modification
of an advance directive, section Sb. provides that an individual need not be
competent to revoke an advance directive. This provision contemplates that
advance directives will most often be used to instruct the foregoing or limiting
of health care, in particular life-sustaining treatment. Consequently, a patient's
expressed desire to revoke a directive, even when incompetent, may be construed
in many cases as a desire to have life-sustaining treatment continued, and this
wish should be respected.

Sections Sb.(2) and Sc. recognize two circumstances in which automatic
revocation of a prior directive would occur by operation of law. In order to
assure that an individual's most recent written statement of his or her wishes is
legally operative, section Sb.(2) provides that the current execution of an
advance directive shall effect the automatic revocation of a previously executed
advance directive. It should be noted, however, that execution of a later
document is intended to effect the automatic revocation only ofa prior document
of the same type. In other words, execution of a proxy directive does not by
operation of law revoke a prior instruction directive. Of course, the declarant
should be aware of his or her prior directive, and the declarant's intent to
revoke, or give effect to, a prior directive, as stated in the later document or
evidenced in some other way, should control.

Section Sc. provides for the automatic revocation of the designation of a
spouse as the declarant's health care representative where that spouse becomes
divorced or legally separated from the declarant. In this event, legal authority
as health care representative belongs to any alternate designees, in accordance
with their stated priority. If the declarant does not wish the legal authority of
a spouse to be automatically revoked upon divorce or legal separation, he or she
must state this in the advance directive. The declarant's instruction directive is
unaffected by section sc.

Suspension. Although revocation is freely allowed, the act also contemplates
that in some cases the acts or expressions of a patient with impaired capacity
may be misinterpreted, or the patient may act out of anger or depression and
later change his or her mind. In these circumstances a patient's prior
competently expressed wishes, in particular the designation of a health care
representative, should not be invalidated. Seeking to address this situation,
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section Sd. provides that an incompetent patient may suspend an advance
directive by evidencing an intent to revoke in any of the ways stated in section
Sb.(l), but may subsequently reinstate that directive by oral or written
notification of this intent, provided to the health care representative, physician,
nurse or other health care professional. In practice, when an incompetent patient
manifests the intent to revoke his or her advance directive, the document should
be treated "as if" revoked, until such time as the patient takes action to reinstate
the directive. When it is believed that the patient's intent to revoke wu a
response to depression, anger or other factors and may not represent a settled
judgment, further conversation with the patient would be appropriate. (Indeed,
this may be an advisable response for all patients who lack decisioomaking
capacity and who seek to revoke their advance directive.)

When effective. Section Se. provides that a reaffirmation, modification,
revocation, or suspension is effective when "communicated to any person
capable of transmitting the information including the health care representative,
the attending physician, nurse or other health care professional responsible for
the patient's care". Though not expressly stated here, section Se. recognizes
that those responsible for acting upon a change in the patient's advance directive
must become aware of this information. Thus, health care representatives,
physicians, and others should not be legally or morally responsible for failure
to act on a reaffirmation, modification or suspension when they have no reason
to believe that the declarant has taken such action. Knowledge of the declarant's
action need not be communicated directly by the declarant, and may be
communicated by another person. The act does not require that the person
conveying knowledge of a reaffirmation, modification or revocation be acting
on the declarant's behalf, a requirement in some states with respect to
communication of a revocation. Where the declarant's intention is not
communicated directly by the declarant, communication is assumed to be in good
faith, but the health care representative and the attending physician should make
additional inquiry to assure that the declarant's wishes have been properly
conveyed.

Sections 4 and 5 provide that the designation of a health care representative
and the writing of an instruction directive may be viewed as severable acts. If
an individual who has previously executed an advance directive wishes to change
the designated health care representative (to modify or revoke the designation)
or to change the contents of an instruction directive (to modify or revoke the
instructions), it is not necessary to re-execute the entire document, and the
unchanged part remains legally valid. Section Sb. would, for example, allow
an individual to orally revoke an instruction directive while retaining the written
legal authority of a health care representative. However, where substantial

19

You're viewing an archived copy from the New Jersey State Library.



Advance Dir«tivcs for Health Care Act : Statute and Commentary

changes are contemplated (i.e., modification of an advance directive), the
document should be re-executed in accordance with section 4.

Section 6: Advance Directives for Health Care

a. A declarant may execute a proxy directive, pursuant to the
requirements of section 4 of this act, designating a competent
adult to act as his health care representative.

(1) A competent adult, including, but not limited to, a
declarant's spouse, adult child, parent or other family
member, friend, religious or spiritual advisor, or other person
of the declarant's choosing, may be designated as a health
care representative.

(2) An operator, administrator or employee of a health care
institution in which the declarant is a patient or resident shall
not serve as the declarant's health care representative unless
the operator, administrator or employee is related to the
declarant by blood, marriage or adoption.

This restriction does not apply to a physician, if the
physician does not serve as the patient's attending physician
and the patient's health care representative at the same time.

(3) A declarant may designate one or more alternate health
care representatives, listed in order of priority. In the event
the primary designee is unavailable, unable or unwilling to
serve as health care representative, or is disqualified from
such service pursuant to this section or any other law, the
next designated alternate shall serve as health care
representative. In the event the primary designee
subsequently becomes available and able to serve as health
care representative, the primary designee may, insofar as then
practicable, serve as health care representative.

(4) A declarant may direct the health care representative to
consult with specified individuals, including alternate
designees, family members and friends, in the course of the
decisionmaking process.
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(5) A declarant shall state the limitations, if any, to be
placed upon the authority of the health care representative
including the limitations, if any, which may be applicable if
the declarant is pregnant.

b. A declarant may execute an instruction directive, pursuant
to the requirements of section 4 of this act, stating the
declarant's general treatment philosophy and objectives; or the
declarant's specific wishes regarding the provision, withholding
or withdrawal of any form of health care, including life
sustaining treatment; or both. An instruction directive may, but
need not, be executed contemporaneously with, or be attached
to, a proxy directive.

Comment

Section 6 provides for the aature and basic content of an advancedirective.
The act soes beyond existing legislation in most otherstates in its applicability
to a broad l'IIlge of health care decisions, and in its recognition that patients
should be permitted to request, in an advancedirective, the continued provision
of life-sustaining treatment as well as the foregoingof life-sustainingtreatment.
This approach is a significant departure from the laws of most other states,
which often provide that instnIction directives (living wills) may only be used
to direct the foregoingoflife-sustaining treatment, typicallylimited to the single
condition of terminal illness.

The act gives priority to the designationofa health carerepresentative(such
as a trustedfamily memberor friend) to make decisionson the declarant's behalf
as the essential means of achieving the objectives of a sound decisioomaking
process respectfulof patient wisll1es and well-being; severalprovisions of the act
are designed to structure a dedsioomaking process in which the health care
representative is actively invoh'ed on the patient's behalf. This approach is
grounded in the factthata healdl care representative selectedby the patient, who
most often will be a trustedand loving family member, will generally be best
situated to understand and evaluate the patient's wishes in a flexibleand realistic
way, duly attentive to the patient's actual and contemporaneous medical
circumstances, including changiing medical information and possible courses of
treatment and care, and to give due weight to these factors in reaching a
treatment decision. In contrast, an instruction directive alone is inherently a
static and inflexible document. The act is inteoded to strongly encowage
individuals to designate a healtll care representative and to provide their chosen
health care representativewith generaland specific instructions for their future
health care (a combined directive).
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TheICt also permits individuals to choose to execute a proxy directive alone,
or an instruction directive alone, thereby affordins individuals important
flexibility in planning ahead for their futurehealth care. (Section 6a.) Although
the act does not require consultation with or the assistance of others in the
process of preparing an advance directive, liven the importance of health care
decisions at the end of life it is strongly recommended that individuals give
careful and thoughtful consideration to the writing of an advance directive, and
that they consult with others, such as family members, a physician, or an
attorney, in thisprocess. As stated in comment to section 4, a properly executed
lIdvance directive is a legally valid document, unless and until revoked.

Desig1lQtion of a health care representative. Section 6a. states the scope and
limitations regarding who may be designated as a health care representative.
While the act is intended to afford individuals a broad range of choice in
selecting a health care representative (and any alternate designees), including but
not limited to a spouse, adult child, parent, friend, or any other person
(provided he or she is an adult and competent), the act also identifies andseeks
to prevent certain potential conflict of interest situations from arising. Thus,
section 6a.(2) places certain restrictions on who may be designated as health care
representative. Where the declarant is a patient or resident of a health care
institution, or bas applied for admission to a health care institution, the declarant
may not designate an operator, administrator or employee of that institution as
his or her health care representative, unless the person chosen is also a member
of the declarant's family. If a health care representative is disqualified from
service, health care providers should look to alternate designees to serve as
health care representative, in accordance with their stated order ofpriority in the
directive.

The act permits a physician to serve as the patient's health care
representative, but does not permit a physician to serve as both attending
physician and as health care representative at the same time. (Section 6a.(2»
Therefore, where possible the declarant should discuss with his or her physician
which role (attending physician or health care representative) is preferred in
advance of designating a physician as health care representative. A physician
who bas previously been selected as health care representative should choose one
role or the other, either by disqualifying himself or herself from service as
health care representative, or by assuming that role andeffecting an appropriate
transfer of care to another attending physician.

In some circumstances the declarant's first choice as health care
representative will be unavailable. unable or unwilling to serve in that capacity.
Anticipating this possibility, section 6a.(3) provides that • declarant may
designate one or more persons as an alternate health care representative, listing
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each in order of priority. An alllmulte designee is authorized to serve as health
care representative, in accordance with the stated order of priority in the
directive. An alternate designee may also serve as health care representative if
the primary designee is disqualilfied from assuming this role, such as under
section 6&.(2) or section 5c. (designation of a health care representative revoked
by legal separation or divorce), or by operation of other law. If the declarant's
primary designee later becomes available and able to serve as health care
representative, that individual mllY serve in that capacity, if it is practicable for
him or her to do so.

Section 6&.(4) is intended to encourage a declarant to direct his or her health
care representative to consult witb specified individuals in the course of making
health care decisions on the declarant's behalf. Section 6a.(5) permits the
declarant to state any desired limitations upon the health care representative's
authority.

Instruction directives. Section 6b. sets forth guidelines for the nature and
content of a declarant's statemenl of personal views and specific instnlctions for
health care.· The act permits bl declarantbroad discretion to state his or her
instructions and directions for h~alth care in a manner suited to the declarant's
personal wishes. An instnlction directive may contain a statement of the
declarant's general treatment philosophy and objectives, a statement of the
declarant's specific instnlctions regarding particular forms of health care, or
both. A declarant may direct the provision of particular forms of health care,
including lif~sustaining treatmel:lt, or may direct the withholding or withdrawal
of particular forms of health care, including life-sustaioing treatment; and a
declarant may request one form of health care while refusing another.

The act does not require duLt the patient's wish that artificially provided
fluids and nutrition be withheld or withdrawn under certain conditions be
indicated explicitly in an instruction directive (such as by an express written
statement, or by otherwise completing a form in a manner that clearly instnlcts
that artificially provided fluids lind nutrition be withheld or withdrawn), and
failure to do so creates no presumption about the patient's wishes and no legal
bar to foregoing a feeding tube on the patient's behalf. However, experience
suggests that patients' prior wriltten instructions can be unclear or ambiguous
with respect to decisions to forego artificially provided fluids and nutrition. It
is therefore advisable that the declarant's wishes regarding the provision or
foregoing of artificially provided fluids and nutrition be specifically stated in
order to avoid potential ambiguities.
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AdWJllCe directiveforms. In contrast to some other states. the act does not
include an advance directive form as part of the text of the law. The act does
not require that a declarant use any particular advance directive form, and any
properly executed document will be recognized as legally valid. It is important
to note in this regard that the New Jersey Commission on legal and Ethical
Problems in the Delivery of Health Care and its Task Force on Public and
Professiooal Education have developed three advance directive forms modeled
after the act (a proxy directive. an instruction directive. and a combined advance
directive which integrates the proxy and instruction directive approaches in a
single document). These forms. along with accompanying infonnatiooal
materials. are contained in the publication entitledAdWJllCeDirectives ForHetJlth
Care: Planning Ahead For Important Health Care Decisions (New Jersey
Commission on legal and Ethical Problems in the Delivery of Health Care
1991). which is available to the public and the health care community.

Section 7: When an Advance Directive Becomes Operative

a. An advance directive becomes operative when (1) it is
transmitted to the attending physician or to the health care
institution, and (2) it is determined pursuant to section 8 of this
act that the patient lacks capacity to make a particular health
care decision.

b. Treatment decisions pursuant to an advance directive shall
not be made and implemented until there has been a reasonable
opportunity to establish, and where appropriate confmn, a
reliable diagnosis and prognosis for the patient.

Comment
Section 7 establishes the preconditions to an advance directive becoming

legally operative. Under section 7a.• two conditions must be met before an
advance directive is operative. First. the advance directive must become known
to the attending physician or to the health care institution. Initially. it is the
responsibility of the patient, or of another acting on the patient's behalf, to
transmit an advance directive to health care providers. The obligations of
inquiry imposed upon the attending physician (section 10) and upon the health
care institution (section 13) are intended to assure that if the patient bas executed
an advance directive, it will be transmitted to physicians and health care
institutions responsible for the patient's care. However, neither the patient nor
others acting for the patient are required to "communicate" the contents of the
advance directive to health care providers, as bas been required by some other
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states. Once transmitted, it is the responsibility of health care providers to
become familiar with the contents of a patient's advance directive.

Second, before an advance directive becomes operative it must be
determined, in accordance with section 8, that the patient lacks capacity to make
a particular health care decision on his or her own behalf. If the patient
possesses decisionmaking capacity, the patient bas the right to make his or her
own health care decisions, and there is no reason to look to an advance
directive.

When the two preconditions of section 7a. are met, the legal operation of an
advance directive is "triggered", and health care representatives and health care
providers should look to an advance directive and to the provisions of this act
to determine their rights and responsibilities.

Section Th. establishes an imp>rtant precondition to treatment decisionmaking
pursuant to an advance directive, and makes explicit what often, but not always,
occurs in practice. This section seeks to assure thathealth care representatives
and physicians do not make treab DeDt decisions thatare uninformed or hasty, by
requiring that there be a reasonable opportunity to clearly understand the
patient's diagnosis and prognosis before implementing a treatment decision.
Establishing a reliable diagnosis and prognosis may warrant consultation and
confirmation by another physiculD, as is required by the act in specified cases
involving life-sustaining treatme[lt (section 15). What constitutes -reasonable
opportunity- to establish the patient's diagnosis and prognosis will necessarily
depend on the circumstances.

Section 8: Determination of Incapacity to Make Health Care
Decisions

a. The attending physician shall determine whether the patient
lacks capacity to make a particular health care decision. The
determination shall be stated in writing, shall include the
attending physician's opinion concerning the nature, cause,
extent, and probable duration of the patient's incapacity, and
shall be madea part of tne patient's medical records.

b. The attending physician's determination of a lack of
decisionmaking capacity shall be confirmed by one or more
physicians. The opinion of the confirming physician shall be
stated in writing and madea partof thepatient's medical records
in the same manner cLS that of the attending physician.
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Confirmation of a lack of decisionmaking capacity is not
required when the patient's lack of decisionmaking capacity is
clearly apparent, and the attending physician and the healthcare
representative agree that confirmation is unnecessary.

c. If the attending physician or the confirming physician
determine that a patient lacks decisionmaking capacity because
of a mental or psychological impairment or a developmental
disability, and neither the attending physician or the confirming
physician has specialized training or experience in diagnosing
mental or psychological conditions or developmental disabilities
of the same or similar nature, a determination of a lack of
decisionmaking capacity shall be confirmed by one or more
physicians with appropriate specialized training or experience.
The opinion of the confirming physician shall be stated in
writing and made a part of the patient's medical records in the
same manner as that of the attending physician.

d. A physician designated by the patient's advancedirectiveas
a health care representative shall not make or confirm the
determination of a lack of decisionmaking capacity.

e. The attending physician shall inform the patient, if the
patient has any ability to comprehend that he has been
determined to lack decisionmaking capacity, and the healthcare
representative that: (I) the patient has been determined to lack
decisionmaking capacity to make a particular health care
decision; (2) eachhas the right to contest thisdetermination; and
(3) each may have recourse to the dispute resolution process
established by the health care institution pursuant to section 14
of this act.

Notice to the patient and the health care representative shall
be documented in the patient's medical records.

f. A determination of lack of decisionmaking capacity under
this act is solely for the purpose of implementing an advance
directive in accordance with the provisions of this act, and shall
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not be construed as a determination of a patient's incapacity or
incompetence for any other purpose.

g. For purposes of this section, a determination that a patient
lacks decisionmaking capacity shall be based upon, butneed not
be limited to, evaluation of the patient's ability to understand
andappreciate thenature and consequences of a particular health
care decision, including the benefits and risks of, and
alternatives to, the proposed health care, and to reach an
informed decision.

Comment

Section 8 establishes the process and criteria to be followed for determining
whether a patient lacks decisionmaking capacity. Consistent with existing law,
unless determined to lack decisionmaking capacity the patient is presumed to
have capacity (to be competent), lind has the legal authority to make health care
decisions on his or her own behalf. As stated in comment to section 7, the
purpose of a determination of incapacity is to trigger the operation ofan advance
directive.

Who determines (in)capacity. The act provides for an "informal" (non-judicial)
process which places responsibility for determining decisionmaking incapacity
with physicians. Under section Sa., the initial determination of a patient's
decisionmaking incapacity is to be made by the attending physician. The
attending physician's determination is to be confirmed by at least one additional
qualified physician, unless the patient's incapacity is clearly apparent (for
example, the patient is permanently unconscious) and the attending physician and
the health care representative agree that a confirming opinion is unnecessary.
(Section 8b.) Since proper diagnosis and evaluation ofa mental or psychological
condition, or of a developmental disability, which impairs a patient's
decisionmaking capacity may require specialized training or experience, the act
makes special provision for such cases, by requiring that if neither the attending
nor the confirming physician possesses the relevant expertise, a physician with
appropriate expertise is to be called in to evaluate the patient and to provide a
confirming (or disconfirming) opinion of the patient's incapacity. (Section 8c.)
To protect against a potential conflict of interest, section Sd. prohibits a
physician who is designated as the patient's health care representative from
making a determination of the patient's incapacity.

The act's approach to determining decisionmaking capacity is intended to be
adaptable to existing medical practices and to the need for flexibility in response
to changing medical circumstances, particularly for those patients with impaired
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capacity whose decisionmaking abilities may change from time to time. Where
the act applies, i.e., where the patient has executed an advance directive and
decisionmaking capacity is in question, it is not necessary to seek a court
determination of the patient's decisionmaking capacity. In placing with
physicians responsibility for determining a patient's decisionmaking capacity, the
act is consistent with In re Farrell, 108 N.J. 335, 529 A.2d 404, 415 & n. 8
(1987). The act departs from Farrell in requiring only one, not two, 000

attending physicians to confirm the patient's incapacity.

Noticeanddocumentation. Given the important consequences ofa determination
of incapacity, it is essential for the patient and health care representative to be
promptly notified and for this determination to be properly documented. Section
8e. requires that upon a determination of incapacity the patient (if the patient is
not comatose and has some ability to understand) and health care representative
be given prompt notice of this determination by the attending physician. Under
section 8e.• both the patient and the health care representative are to be informed
that if either disagrees with the determination of incapacity, either may invoke
an institutional dispute resolution process (see section 14) in an effort to resolve
the disagreement. Section 8e. is intended to set an outside limit upon the time
within which notification must be made. The physician may notify the health
care representative of the patient's condition at an earlier time, before a formal
determination (of record) of incapacity is made, where this would better enable
the health care representative to become involved in the patient's care at an early
stage.

Sections Sa., b. and c. require the attending physician and any additional
physicians who evaluate the patient's capacity to document in writing their
opinions, including the nature, cause, extent and probable duration of the
patient's incapacity, and to enter their evaluations in the patient's medical
records. The attending physician should also document the notice of such a
determination provided to the patient and health care representative. (Section
8e.)

Effectofdeterminations ofincapacity. Section 8f. provides that a determination
of incapacity to make health care decisions in accordance with section 8 does not
mean that the patient lacks capacity, or is incompetent, to make other types of
decisions, such as financial decisions. It should be noted that the process for
determining patient capacity established by the act is intended to apply only in
the context of advance directives, and is not intended to change existing law in
other areas where a different process, such as a formal court determination, may
be required.
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Criteria for determining incapacity. Section 8g. states the criteria for
determining that a patient lacks decisionmaking capacity. This section makes
operative the definition of decisionmaking capacity in section 3, stating that a
determination of a patient's decisionmaking incapacity shall be based upon an
evaluation of the patient's ability to understand and appreciate information
regarding the nature and consequences of a particular health care decision,
including the benefits and risks of the proposed health care and its alternatives,
and to reach an informed decision. The act recognizes that some patients may
appear to properly understand and evaluate relevant information, and to do so
in accordance with personal values and objectives, yet the patient's deliberative
process may be impaired by hidden fears or denial, or by some other
psychological factor or disorder. Other patients may be capable of making a
health care decision, but be unable to adequately assimilate particular
information or to express a decision due to a developmental disability or
impaired ability to communicate. Thus, section 8g. provides that a determination
of incapacity need not be strictly limited to assessment of the patient's abilities
to understand and evaluate relevant information, and may and should take other
factors into account as well.

The act contemplates that the question of capacity should be raised, and a
more thorough assessment made, where there is substantial evidence of a deficit
in any of these abilities. For example, a patient's apparent inability to offer
intelligible reasons for a decision, or to indicate the major factors in his or her
decision and the weight given to these factors, i.e. , weighing of the risks,
benefits and burdens of the proposed treatment and its alternatives, is a call to
more thorough evaluation of the:patient's decisionmaking capacity. Physicians
responsible for assessing and determining the patient's decisionmaking capacity
should also be alert to the presence of underlying psychological impairments or
developmental disabilities. Such apparent impairments of decisionmaking
capacity are not, however, ill themselves ground for a determination of
incapacity. Rather, evidence of psychological impairments or disorders, or of
developmental disability, should be taken as a call to further conversation with
the patient and a more extensive evaluation of the patient's abilities.

Standards of capacity. While section 8g. states the criteria to be applied in
determining decisionmaking incapacity, it does not provide specific statutory
guidance regarding a standard or standards to govern determinations of
decisionmaking incapacity, i.e. I what level of abilities the patient must possess
and be able to act upon in order to make a particular health care decision. The
act's decision-specific approach recognizes that the level of ability required for
the exercise of decisionmaking capacity will vary with the task of making
particular health care decisions. The act also contemplates that decisionmaking
capacity will vary with the significance and irreversibility of the consequences
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ofparticular treatment choices; when the consequences for patient well-being are
serious, e.g., in the case of a patient's decision to forego life.sustaining
treatment, physicians should be especially circumspect in assessing the patient's
capacity to make an informed decision.

Thus, the critical factors are that the decision, including the relative
importance thepatient assigns to the risks, benefits and burdens of the treatment
alternatives, is grounded in the patient's personal values and objectives, and that
the decision results from a rational deliberative process that is based upon
intelligible (even if not universally shared) reasons. As the complexity of
relevant medical information increases and as the potential consequences of a
particular health care decision become more serious, the necessary level of
abilities needed to make an informed decision may increase as well. Physicians
responsible for assessing and determining decisionmaking capacity should be
attentive to these concerns and to the decision-specific nature of capacity
determinations under the act. It should not be assumed that a patient who lacks
capacity to make one health care decision also lacks capacity to make other
health care decisions.

Furthermore, the fact that physicians or other health care professionals may
disagree with the patient's decision is not itself ground for a determination of
incapacity. The act rejects a IKK:.II1led WmaximalistWor "outcome-based"
approach to decisionmaking capacity which would require that the patient reach
the "correct" decision, purportedly determined by objective third party
judgment, often thought of in terms of medical judgment. In particular, a
patient's decision to reject a burdensome intervention and to accept a shorter life
expectancy when confronted with a serious life-threatening condition, or to reject
an undesired prolongation of a burdensome dying process, is not in and of itself
sufficient evidence of decisionmaking incapacity. The act also rejects a so
called "minimalist" approach to decisionmaking capacity which would require
of the patient only the ability to express a preference for a particular course of
health care, without regard to the patient's ability to understand and evaluate
relevant information.
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Subpart B: Rights and Responsibilities of the Parties

Section 9: Rights and Responsibilities of the Health Care
Representative

a. If it has been determined that a patient lacks decisionmaking
capacity, a health care representative shall have authority to
make health care decisions on behalf of the patient. The health
care representative shall act in good faith and within the bounds
of the authority granted by the advance directive and by this act.

b. If a different individual has been appointed as the patient's
legal guardian, the health care representative shall retain legal
authority to make health care decisions on the patient's behalf,
unless the terms of the legal guardian's court appointment or
other court decree provide otherwise.

c. The conferral of legal authority on the health care
representative shall not be construed to impose liability upon
the health care representative for any portion of the patient's
health care costs.

d. An individual designated as a health care representative or
as an alternate health care representative may decline to serve in
that capacity.

e. The health care representative shall exercise the patient's
right to be informed of the patient's medical condition,
prognosis and treatment options, and to give informed consent
to, or refusal of, health care.

f. In the exercise of these rights and responsibilities, the health
care representative shall seek to make the health care decision
the patient would have made had he possessed decisionmaking
capacity under the circumstances, or, when the patient's wishes
cannot adequately be determined, shall make a health care
decision in the best interests of the patient.

Comment

Subpart B sets forth the rights and responsibilities of those responsible for
the patient's care and the decisionmaking process to be followed when making
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health care decisions in accordance with an advance directive. The act adopts
the shared decisionmaking model of the physician-patient relationship as
developed in the work of the President's Commission for the Study of Ethical
Problems in Medicine and Biomedical and Behavioral Research, and applies this
model to the situation in which a health care representative participates in the
decisiomnaking process on the patient's behalf. The act is intended to structure
and facilitate a process in which the physician, health care representative and
patient work together with complementary and interactive roles in order to
establish greater mutual understanding and an effective basis for active
participation in the decisionmaking process by both the health care representative
and the patient. While the act is primarily addressed to the roles of the
attending physician, health care representative and patient, other family members
and other members of the health care team should also be appropriately involved
as collaborative participants in the decisionmaking process. The shared
decisionmaking approach is designed to promote a sound decisionmaking process
which best advances the patient's right to and interest in both self-determination
and well-being with respect to health care decisions.

Section 9 sets forth the authority and core rights and responsibilities of the
health care representative. This section should be read cumulatively with the
other provisions of the act; the health care representative also has rights and
obligations under other applicable provisions of the act, including in particular
the responsibility to follow the decisionmaking process set forth in section 11.
The authority granted to the health care representative is grounded in the view
that most often the individual chosen by the patient (usually a close family
member or friend) is best situated to understand and evaluate the patient's values
and objectives, and to do so in a flexible and realistic way duly attentive to the
patient's actual and contemporaneous medical circumstances, including changing
medical information and possible courses of treatment and care.

Legal authority. Section 9a. provides that the valid designation of a health care
representative confers upon that person the legal authority to make health care
decisions on the patient's behalf when the patient has been determined, in
accordance with section 8, to lack decisionmaking capacity. It is not required
that the health care representative be appointed by a court as the patient's legal
guardian. Health care providers are to look to the health care representative as
the person with legal authority to make decisions on the patient's behalf, and
need not seek further recourse to a guardianship proceeding to confirm the health
care representative's legal authority. This is consistent with the practice under
existing law pursuant to In re Peter, 108 N.J. 365, 529 A.2d 419,429 (1987).

Section 9b. anticipates that, in some circumstances, another individual will
have been appointed as the patient's legal guardian. In such cases, the health
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care representative nonetheless has legal authority to make health care decisions
on the patient's behalf, unless the court's appointment of a legal guardian, or
some other court order, provides that the health care representative does not
have this authority.

Section 9d. recognizes that the responsibilities of serving as health care
representative may impose heavy burdens te.g., psychological and emotional
burdens) and that some individuals will wish to decline (and perhaps should
decline) this responsibility. Neither the health care representative nor any
alternate designee is absolutely bound to assume the role and responsibilities of
health care representative; both may decline to serve in that capacity. In such
cases, an alternate designee may assume the role of health care representative,
in the order of priority stated in the advance directive. (See section 6a.(3» A
health care representative should not be concerned that assuming these
responsibilities will also bring financial obligations for the costs of the patient's
care, nor should treatment decisions be unduly influenced by personal
responsibility for health care expenses. Thus, section 9c. provides that
designation of a health care representative does not make the health care
representative, or any alternate designee, responsible for any of the patient's
health care costs, nor may health care providers seek to impose payments on a
health care representative by virtue of his or her status as health care
representative. (Of course, if the health care representative is a member of the
patient's family, as will often be the case, there may be financial responsibilities
that derive from this familial relationship.)

Decisionmaking authority. Section ge. provides that once the legal role of health
care representative is assumed, the health care representative essentially "steps
into the shoes" of the patient, and has the same right to make informed health
care decisions as the patient would have if able to do so. The health care
representative has the right to be informed of the patient's medical condition and
prognosis, and of the recommended treatment and its alternatives, and has the
right to consent to or to refuse health care on the patient's behalf. (The
attending physician has a correlative obligation to seek informed consent from
the health care representative, in accordance with section l la.) The health care
representative has broad authority to make the same kinds of health care
decisions the patient would have the right to make on his or her own behalf,
such as decisions to accept or to refuse diagnostic and therapeutic measures,
including life-sustaining treatment, to accept or to reject the care of a particular
physician or health care institution, and to accept, reject or request a transfer of
care. (See the definition of "health care decision", Section 3.)

Section 9f. provides that in the exercise of his or her authority, the health
care representative should seek, first and foremost, to make the health care
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decision the patient would make under the circumstances, if able to do so. In
cases in which the direction provided by an advance directive is uncertain or
ambiguous as applied to the patient's current medical condition and
circumstances, it is intended here, and under section II, that the health care
representative have authority to exercise informed and reasonable judgment to
interpret the patient's wishes, and that the health care representative not be
rigidly constrained to make an unduly mechanistic interpretation of the terms of
the directive. At times, however, it may not be possible to adequately determine
what the patient's wishes would be. For example, there may be no instruction
directive or other clear evidence of the patient's wishes; or the instruction
directive may be ambiguous or otherwise fail to provide clear guidance, perhaps
because the patient's medical circumstances have changed radically from those
previously contemplated by the advance directive. In such cases, section 9f.
gives the health care representative full authority to make a health care decision
he or she believes to be in the patient's best interests based upon what is known
of the patient's wishes.

As stated in section 9a., the health care representative is obligated at all
times to act in good faith to carry out his or her responsibilities in accordance
with the terms and limitations of an advance directive and of the act. The health
care representative's rights and responsibilities in the decisionmaking process are
set forth at greater length in section 11.

Section 10: Rights and Responsibilities of Physicians and
Other Health Care Professionals

In addition to any rights and responsibilities recognized or imposed
by, or pursuant to, this act, or by any other law, physicians,
nurses, and other health care professionals shall have the following
rights and responsibilities:

a. The attending physician shall make an affirmative inquiry of
the patient, his family or others, as appropriate under the
circumstances, concerning the existence ofan advance directive.
The attending physician shall note in the patient's medical
records whether or not an advance directive exists, and the name
of the patient's health care representative, if any, and shall
attach a copy of the advance directive to the patient's medical
records. The attending physician shall document in the same
manner the reaffirmation, modification, or revocation of an
advance directive, if he has knowledge of such action.
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b. A physician may decline to participate in the withholding or
withdrawing of measures utilized to sustain life, in accordance
with his sincerely held personal or professional convictions. In
such circumstances, the physician shall act in good faith to
inform the patient and the health care representative, and the
chief of the medical staff or other designated institutional
official, of this decision as soon as practicable, to effect an
appropriate, respectful and timely transfer of care, and to assure
that the patient is not abandoned or treated disrespectfully.

In the event of transfer of a patient's care, the attending
physician shall assure the timely transfer of the patient's medical
records, including a copy of the patient's advance directive.

c. A nurse or other health care professional may decline to
participate in the withholding or withdrawing of measures
utilized to sustain life, in accordance with his sincerely held
personal or professional convictions. In these circumstances, the
nurse and other health care professional shall act in good faith
to inform the patient and the health care representative, and the
head of the nursing or other professional staff or other
designated institutional official, of this decision as soon as
practicable, to cooperate in effecting an appropriate, respectful
and timely transfer of care, and to assure that the patient is not
abandoned or treated disrespectfully.

d. Nothing in this act shall be construed to require a physician,
nurse or other health care professional to begin, continue,
withhold, or withdraw health care in a manner contrary to law
or accepted professional standards.

Comment

Section 10 sets forth certain rights and responsibilities of physicians and
other health care professionals. This section should be read cumulatively with
the other provisions of the act, and does not substitute for or modify the rights
and responsibilities ofphysicians and other health care professionals under other
provisions of the act.

Section lOa. is intended to facilitate implementation of advance directives.
This section requires the attending physician to make an affirmative inquiry of
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the patient, family or others to determine whether the patient has executed an
advance directive. The attending physician's role should be complementary to
the routine inquiry about advance directives at the time of admission (and
subsequently) undertaken in accordance with institutional policies, pursuant to
section l3a. and the federal Patient Self-Determination Act. (See the comment
to section 13.) Where intake documents in the admission process indicate that
the patient has an advance directive, the attending physician should follow up
and verify this information, and should obtain a copy of the advance directive.
The timing and nature of theconversation with the patient or family should be
appropriate to thecircumstances, and not formalistic or insensitive; section lOa.
is designed to permit the attending physician discretion in conducting this
conversation.

It is important for all members of the health care team to be made aware of
whether or not an advance directive is operative for the patient, and of whether
there is a health care representative involved in the patient's care. To facilitate
this process, section lOa. provides that following receipt ofan advance directive
the attending physician is required to attach a copy of the document to the
patient's medical records, and to note in thepatient's medical records that there
is an advance directive, as well as the name of the health care representative.
Ordinarily, notation in the records should also include how to contact the health
care representative, or other important identifying information. Other relevant
information, including the absence of an advance directive, or knowledge of a
reaffirmation, modification or revocation of the patient's advance directive, is
also to be documented in the patient's medical records by the attending
physician. In contrast to some states, which permit the attending physician to
record the known terms of an advance directive when the written document is
unavailable, the act does not accord legal significance to an advance directive
unless a copy of the document itself is available to those responsible for the
patient's care.

Professional conscience. In the practice of their profession, health care
professionals, in particular physicians and nurses who are primarily responsible
for implementing treatment decisions, should and do have the right to remain
true to certain morally or religiously based personal and professional
convictions, and to decline or withdraw from participation in a particular course
of treatment, or in the care of a particular patient. Sections lOb. and lOc.
anticipate that at times strongly and sincerely held differences in values and
objectives between a health care professional and the patient or family regarding
a proposed decision to forego life-sustaining treatment may lead to (perhaps
intractable) dispute about the proper course of treatment for the patient. In these
circumstances, the right to decline or withdraw from the patient's care, for
reasons of conscience, honors the personal and professional integrity of the
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health care professional. Thus, sections lOb. and lOc. accord specific statutory
recognition, in limited circumstances, to a right of professional conscience for
physicians, nurses and other health care professionals, generally recognized
(most often for physicians) under common law and codes of professional
responsibility. A claim of professional conscience under the act should alway.
be based upon -sincerely held personal or professional convictions", The act
does not permit physicians, nurses or other health care professionals to withdraw
from thecare of a patient on grounds of personal distaste or prejudice, or fear
of potential legal liability or unfavorable publicity. Section 10 should be read
in conjunction with section IS, which states the scope and limitations for the
conditions in which the act authorizes the foregoing of life-sustaining treatment
pursuant to an advance directive.

Sections lOb. and lOc. also provide that in cases of intractable dispute,
physicians, nurses, and other health care professionals seeking to exercise their
right of professional conscience have certain obligations. The health care
professional should act in good faith to inform the patient and the health care
representative, as well as an appropriate member of the staff (e.g., chief of the
medical or nursing staff or other designated official) of this decision as soon as
possible. An appropriate and respectful transfer of care must be effected in a
timely fashion not harmful to the patient's well-being and interests before a
health care professional may withdraw from responsibility for the patient's care.
The primary responsibility for effecting an appropriate transfer ofcare, including
timely transfer of the patient's medical records (with the patient's advance
directive) where necessary, rests with the attending physician and the health care
institution. (Sections lOb. and 13a.(4»

These obligations regarding transfers of care are grounded in the act's
fundamental commitment to protecting patient well-being. The act does not
permit patient abandonment under any circumstances. A physician, nurse or
other health care professional who seeks to withdraw from the patient's care
under this section must continue to care for that patient until a transfer of care
is effected. (However, there is no obligation to withhold or withdraw life
sustaining treatment during this time.) In those hopefully rare cases in which
an appropriate transfer ofcare cannot be effectuated, the health care professional
must continue to care for the patient. If disagreement cannot be resolved at the
institutional level, judicial intervention may be necessary.

Section lOd. makes clear that the act does not require physicians, nurses and
other health care professionals to provide, withhold or withdraw health care for
a patient in a manner contrary to law or accepted medical standards.
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Section 10 should not be construed to modify or limit existing legal rights
of physicians. nurses or other health care professionals to refuse to accept a
patient's care or to decline the continued care of a patient under other
circumstances not addressed by the act.

Section 11: The Decisionmaking Process

a. The attending physician, the health care representative and,
when appropriate, any additional physician responsible for the
patient's care, shall discuss the nature and consequences of the
patient's medical condition, and the risks, benefits and burdens
of the proposed health care and its alternatives. Except as
provided by subsection b. of this section, the attending physician
shall obtain informed consent for, or refusal of, health care from
the health care representative.

(1) Discussion of the proposed treatment and its alternatives
shall include, as appropriate under the circumstances, the
availability, benefits and burdens of rehabilitative treatment,
therapy, and services.

(2) The decisionmaking process shall allow, as appropriate
under the circumstances, adequate time for the health care
representative to understand and deliberate about all relevant
information before a treatment decision is implemented.

b. Following a determination that a patient lacks
decisionmaking capacity, the health care representative and the
attending physician shall, to a reasonable extent, discuss the
treatment options with the patient, and seek to involve the
patient as a participant in the decisionmaking process. The
health care representative and the attending physician shall seek
to promote the patient's capacity for effective participation and
shall take the patient's expressed wishes into account in the
decisionmaking process.

Once decisionmaking authority has been conferred upon a
health care representative pursuant to an advance directive, if the
patient is subsequently found to possess adequate decisionmaking
capacity with respect to a particular health care decision, the
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patient shall retain legal authority to make that decision. In such
circumstances, the health care representative may continue to
participate in the decisionmaking process in an advisory
capacity, unless the patient objects.

Notwithstanding any other provision of this act to the
contrary, if a patient who lacks decisionmaking capacity clearly
expresses or manifests the contemporaneous wish that medically
appropriate measures utilized to sustain life be provided, that
wish shall take precedence over any contrary decision of the
health care representative and any contrary statement in the
patient's instruction directive.

c. In acting to implement a patient's wishes pursuant to an
advance directive, the health care representative shall give
priority to the patient's instruction directive, and may also
consider, as appropriate and necessary, the following forms of
evidence of the patient's wishes:

(1) The patient's contemporaneous expressions, including
nonverbal expressions;

(2) Other reliable sources of information, including the
health care representative's personal knowledge of the
patient's values, preferences and goals; and

(3) Reliable oral or written statements previously made by
the patient, including, but not limited to, statements made to
family members, friends, health care professionals or
religious leaders.

d. If the instruction directive, in conjunction with other
evidence of the patient's wishes, does not provide, in the
exercise of reasonable judgment, clear direction as applied to the
patient's medical condition and the treatment alternatives, the
health care representative shall exercise reasonable discretion, in
good faith, to effectuate the terms, intent, and spirit of the
instruction directive and other evidence of the patient's wishes.

e. Subject to the provisions of this act, and unless otherwise
stated in the advance directive, if the patient's wishes cannot be
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adequately determined, then the health care representative shall
make a health care decision in the patient's best interests.

Comment

Section 11 sets forth the decisionmaking process to be followed by the health
care representative and the physician in making health care decisions on the
patient's behalf. As stated above, along with sections 9 and 10, this section is
designed to facilitate a process of shared decisionmaking among the health care
representative, the physician and the patient (wherever reasonable). Decisions
to withhold or withdraw life-sustaining treatment are subject to the scope and
limitations of section 15.

Joint responsibilities of the health care representative and physician. Section
lla. states the core responsibilities of the health care representative and
physician in the process of informed consent. The attending physician is
obligated to obtain informed consent or refusal from the health care
representative before a course of treatment is implemented (unless a recognized
exception to the requirement of informed consent applies, such as a medical
emergency). This section provides that the health care representative and the
attending physician (and with respect to particular health care decisions any other
physician(s) responsible for the patient's care), shall discuss the nature and
consequences of the patient's medical condition, and the risks, benefits and
burdens of the proposed health care and its alternatives. Section lIa.(I) is
intended to assure that where appropriate (for example, where the patient has
suffered a traumatic and disabling injury) this discussion addresses whether
rehabilitative treatment and services would be of potential benefit to the patient,
and whether such care and support is available. In many circumstances, it may
be appropriate for the health care representative and the attending physician to
view the patient's care as involving a continuing process designed to facilitate
on-going dialogue, rather than to view treatment decisions as isolated, episodic
events. The basis for this process ideally would be an agreed upon treatment
plan for the patient which is sufficiently flexible to accommodate changes in
clinical circumstances over time. Section Ila.(2) makes clear that the
decisionmaking process should always be sensitive to allowing adequate time for
understanding and deliberation before a treatment decision is made.

As provided elsewhere in the act (see sections 3 and 8), a determination of
decisionmaking incapacity does not mean that a patient may be ignored as
someone whose expressed wishes no longer count. Many patients who lack full
decisionmaking capacity experience intermittent periods of lucidity and mental
function (sometimes referred to as "fluctuating capacity"), or are able to exercise
the requisite abilities to make some, perhaps less complex or consequential,
decisions but not others (sometimes referred to as "diminished capacity"). In
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short, many patients possess impaired decisionmaking capacity. Section 11b. is
designed to muimim thepatient's capacity for self-determination and effective
participation in thedecisionmaking process. This section provides that in tbeae
cireumstances the health care representative and the attending physician are
jointly obligated to involve the patient with impaired capacity as an active
participant in the decisionmaking process, to the extent it is reasonable to do 80.

Often this will mean efforts to talk with thepatient about the treatment options;
it may also mean at times treating secondary conditions which impair the
patient's cognitive abilities, or employing assistive devices or other mechanisma
to improve the patient's ability to communicate effectively. The patient's
expressed wishes, including for example expressions of pain or discomfort, or
apprehension about invasive procedures, should be taken into account, even
though the patient lacks capacity to make that treatment decision on his or her
own behalf. (Section 11b.) It is intended that this section be construed broadly
to apply to most, if not all, patients who have some level of ability to
communicate with others and who are neither permanently unconscious nor
severely demented. (Though unable to participate meaningfully in
decisionmaking, the severely demented will at times show responsiveness to pain
or discomfort.)

Limitalions on the health care representalive's authority. Consistent with the
decision-specific nature of decisionmaking (in)capacity adopted by the act,
section 11b. recognizes that in some cases a patient will in fact have the capacity
to make one or more, but not all, health care decisions, even though a health
care representative has become involved on the patient's behalf. In these
circumstances, the patient's right to self-determination should be respected.
Thus, section 11b. provides that when the patient possesses decisionmaking
capacity the patient's legal authority to make that particular health care decision
should be recognized.

Section 11b. may appear to create some uncertainty about whether it is the
patient or the health care representative who has the legal authority to give
informed consent. It is important to note that the act is not intended to create
a situation of sequential authority which shifts the locus ofdecisionmaking back
and forth between the patient (where the patient has capacity to make a health
care decision) and thehealth care representative (where the patient lacks capacity
to make a health care decision). Once the role of the health care representative
has been triggered under the act, the health care representative should continue
to be actively involved in the decisionmaking process for all health care
decisions, including those particular decisions regarding which the patient
possesses decisionmaking capacity and legal authority. If the patient objects to
the health care representative's continued participation, this objection should be
respected. (A patient's objection to the health care representative's participation
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in a particular decision does not in itself constitute a revocation of the health
care representative's legal authority under the act.)

Physicians should be aware that under this section, if both the patient and the
health care representative agree on the decision to be made, legally valid consent
or refusal has been obtained. Thus, it would be advisable in these circumstances
to expressly seek consent from both the patient and the health care
representative. In the event of disagreement, and in the face of uncertainty
about who has the legal authority to give informed consent or refusal, recourse
to a dispute resolution mechanism, pursuant to section 14, may be appropriate.

Section IIb. also states an important limitation on the authority of the health
care representative and the attending physician to implement a decision to forego
life-sustaining treatment on the patient's behalf. This section states that the
patient's current and clearly expressed wish for continued life must be respected,
even if the health care representative would otherwise have reached a decision
that (a particular) life-sustaining treatment should be withheld or withdrawn, and
even if the patient's instruction directive states the patient's prior wish that (a
particular) life-sustaining treatment be withheld or withdrawn. However, section
lib. requires only the provision of medically appropriate treatment; it does not
require physicians to provide medically inappropriate treatment to patients. This
section is grounded in a commitment to the preservation of life, and to the
principle that a patient's contemporaneous wish to continue living should
override prior written instructions or the judgments of others. Uncertainties
with respect to the meaning of the patient's expressions and behavior should be
resolved in favor of preserving life.

Determining the patient's wishes. Section IIc. sets forth the basic approach to
be followed by the health care representative to implement an advance directive.
In particular, this section states the manner in which the health care
representative should seek to make a health care decision based upon the
patient's previously expressed wishes. Section lie. provides that if the patient
has executed a combined advance directive (or a separate instruction directive),
the health care representative should look first to the instruction directive, and
should give the terms of the instruction directive priority. Where the instruction
directive provides clear and unambiguous direction for the health care decision
to be made, it should be followed in accordance with its terms. (Section l lc.)
However, the health care representative is not rigidly bound by the terms of the
instruction directive alone. It is intended that the health care representative
have broad discretion to evaluate other sources of knowledge about the patient's
wishes, including but not limited to the patient's contemporaneous expressions,
the health care representative's personal knowledge of the patient, and the
several other likely reliable types of evidence identified in section lie.
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Past experience with instruction directives demonstrates that prior written
instructions, often written remotely in time from their actual use, may fail to
contemplate the patient's current medical circumstances or may otherwise fail to
provide clear direction for the health care decision to be made. In these
circumstances, the health care representative is granted discretion to evaluate
available evidence of the patient's wishes and to seek to reach a decision that be
or she reasonably judges to be consistent with the terms, intent and spirit of
what is known of the patient's wishes, including in particular the patient's
instruction directive. (Section Hd.)

In some cases, such as where the patient bas not executed an instruction
directive or where medical circumstances have changed radically from those
originally contemplated by the instruction directive, it may not be possible to
determine the patient's wishes. Section l Ie, provides that in these circumstances
the health care representative bas the full authority (and the responsibility) to
exercise reasonable judgment to make a health care decision in the patient's best
interests, based upon what is known of the patient's wishes, including the health
care representative's personal knowledge of the patient. This authority is
grounded in the fact that the patient bas designated a trusted family member or
friend (or other person), and ordinarily wants his or her health care
representative to exercise sound judgment in the patient's best interests based
upon what is known of the patient's wishes. In the exercise of this authority,
the health care representative should seek out the participation and counsel of the
attending physician, as well as others.

Protecting patient well-being. In some cases the health care representative may
misinterpret or misapply the instruction directive or other evidence of the
patient's wishes, or may fail to exercise sound and informed judgment. In rare
cases the health care representative may find it emotionally difficult or
impossible to accept personal responsibility for carrying out the patient's wishes,
or may feel that effecting the patient's wishes is contrary to the dictates of
personal morality or conscience. There is also the possibility of the health care
representative acting on the basis of improper or selfish motivations, financial
or otherwise.

In the first instance the pbysician-patient-health care representative
relationship plays a critical role in safeguarding the patient's interests. It is the
responsibility of the attending physician (and other members of the health care
team), both legally and ethically, to safeguard the patient against possible errors
in judgment or wrongdoing, by scrutinizing both the decision and the
decisionmaker to assure that decisions are made in accordance with sound
medical practice and legal and ethical norms. Health care providers, especially
physicians, should be attentive to these concerns throughout the course of the
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patient's care. The act contemplates that in most cases discussions with the
patient, health care representative and family will reveal any suspicioa of
improper judgment, undue influence or other wrongdoing. In the event
discussion fails to resolve misunderstandings or disagreements, or suspicion of
wrongdoing remains, further inquiry should be handled initially through
established institutional procedures; it may be appropriate to seek recourse to an
institutional dispute resolution mechanism, pursuant to section 14. In some
cases it may be necessary to refer the matter to an appropriate governmental
agency, such as the Ombudsman for the Institutionalized Elderly.

Section 12: Instruction Directives in the Absence of a
Designated Health Care Representative

a. If the patient has executed an instruction directive but has not
designated a health care representative, or if neither the
designated health care representative or any alternate designee
is able or available to serve, the instruction directive shall be
legally operative. If the instruction directive provides clear and
unambiguous guidance under the circumstances, it shall be
honored in accordance with its specific terms by a legally
appointed guardian, if any, family members, the physicians,
nurses, other health care professionals, health care institutions,
and others acting on the patient's behalf.

b. If the instruction directive is, in the exercise of reasonable
judgment, not specific to the patient's medical condition and the
treatment alternatives, the attending physician, in consultation
with a legally appointed guardian, if any, family members, or
others acting on the patient's behalf, shall exercise reasonable
judgment to effectuate the wishes of the patient, giving full
weight to the terms, intent, and spirit of the instruction
directive. Departure from the specific terms and provisions of
the instruction directive shall be based upon clearly articulable
factors not foreseen or contemplated by the instruction directive,
including, but not limited to, the circumstances of the patient's
medical condition.

c. Nothing in this act shall be construed to impair the legal
force and effect of an instruction directive executed prior to the
effective date of this act.
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Coounent

Section 12 sets forth the decisionmaking process to be followed where the
patient bas executed an instruction directive, but has no health care
representative. In such cases, instruction directives should be respected as
legally operative documents, in accordance with this section and the other
provisions of the act. In this regard, the act gives instruction directives greater
force and effect than is the case under existing case law, which characterizes
instruction directives as the "best evidence-of the patient's wishes. In re Peter,
108 N.J. 365, 529 A.2d 419, 426 (1987); seealso In re Conroy, 98 N.J. 321,
486 A.2d 1209, 1229 &n.5 (1985) (a living will is "relevant evidence- of the
patient's wishes). As provided by section 12c., the act does not retroactively
impair the legal validity of instruction directives executed before the act takes
effect. Thus, section 12 applies with equal force to instruction directives
executed prior to the effective date of the act. The interpretation and application
of the terms of such documents is to be in accordance with the provisions of the
act.

Section 12a. states that where an instruction directive provides clear and
unambiguous direction for the health care decision to be made, those responsible
for the patient's care are obligated to follow the specific terms of the instruction
directive. As noted in comment to section 11, the act also anticipates that an
instruction directive may not give specific direction. In particular, a prior
written document may not foresee or contemplate certain medical conditions.
In these circumstances, section 12b. authorizes the exercise of reasonable
judgment to effectuate the patient's wishes, with particular emphasis to be
accorded the terms, intent and spirit of the instruction directive. In order to
assure faithful interpretation and implementation of the patient's expressed
wishes, a course of treatment which departs from the specific terms of an
instruction directive should be based upon relevant and identifiable factors the
patient has not foreseen and addressed in his or her instructions, most
significantly, the patient's current medical condition. Those responsible for the
patient's care should be able to clearly identify and state those factors, as well
as why this provides sufficient reason not to follow the instruction directive.

This section does not alter the obligations of health care professionals to
involve the patient in the decisionmaking process and to take the patient's
expressed wishes into account, in accordance with section 11. Nor does this
section impair the obligations of health care professionals under section Llb. to
respect the patient's clear and contemporaneous expression or manifestation that
life-sustaining treatment be provided, even if the instruction directive directs the
foregoing of such measures.
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It is important to recognize that section 12 does not authorize, nor does it
prohibit, the foregoing of life-sustaining treatment in the best interests of the
patient when an instruction directive fails to provide adequate means to
determine what the patient would want under the circumstances. Only the health
care representative, in consultation with the attending physician, is given this
authority under the act. Thus, in such cases, in the absence of a health care
representative, a decision to forego life-sustaining treatment in the patient's best
interests will be governed by other law, and families and health care
professionals should look to existing New Jersey law for guidance.

Section 12 does not specifically identify who has the legal authority to make
health care decisions on the patient's behalf when there is no health care
representative. It is intended that in such cases existing law and practice will
continue to govern this question; often this will mean that decisions are made (as
has traditionally been the case) within the physician-patient-family relationship.
Since one of the individuals responsible for the patient's care will always be the
attending physician, section 12b. places with the attending physician the lead
responsibility for interpreting an unclear or ambiguous instruction directive, and
for doing so in light of other evidence of the patient's wishes including the
patient's contemporaneous expressions.

Section 13: Rights and Responsibilities of Health Care
Institutions

a. In addition to any rights and responsibilities recognized or
imposed by, or pursuant to, this act, or any other law, a health
care institution shall have the following rights and
responsibilities:

(I) A health care institution shall adopt such policies and
practices as are necessary to provide for routine inquiry, at
the time of admission and at such other times as are
appropriate under the circumstances, concerning the existence
and location of an advance directive.

(2) A health care institution shall adopt such policies and
practices as are necessary to provide appropriate
informational materials concerning advance directives to all
interested patients and their families and health care
representatives, and to assist patients interested in discussing
and executing an advance directive.
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(3) A health care institution shall adopt such policies and
practices as are necessary to educate patients and their
families and health care representatives about the availability,
benefits and burdens of rehabilitative treatment, therapy and
services, including but not limited to family and social
services, self-help and advocacy services, employment and
community living, and use ofassistive devices. A health care
institution shall, in consultation with the attending physician,
assure that such information is discussed with a patient and
his health care representative and made a part of the
decisionmaking process set forth in section 11 of this act, as
appropriate under the circumstances.

(4) In situations in which a transfer of care is necessary,
including a transfer for the purpose of effectuating a patient's
wishes pursuant to an advance directive, a health care
institution shall, in consultation with the attending physician,
take all reasonable steps to effect the appropriate, respectful
and timely transfer of the patient to the care of an alternative
health care professional or institution, as necessary, and shall
assure that the patient is not abandoned or treated
disrespectfully. In such circumstances, a health care
institution shall assure the timely transfer of the patient's
medical records, including a copy of the patient's advance
directive.

(5) A health care institution shall establish procedures and
practices for dispute resolution, in accordance with section 14
of this act.

(6) A health care institution shall adopt such policies and
practices as are necessary to inform physicians, nurses and
other health care professionals of their rights and
responsibilities under this act, to assure that such rights and
responsibilities are understood, and to provide a forum for
discussion and consultation regarding the requirements of this
act.
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b. A private, religiously-affiliated health care institution may
develop institutional policies and practices defining
circumstances in which it will decline to participate in the
withholding or withdrawing of specified measures utilized to
sustain life. Such policies and practices shall be written, and
shall be properly communicated to patients and their families
and health care representatives prior to or upon the patient's
admission, or as soon after admission as is practicable.

If the institutional policies and practices appear to conflict
with the legal rights of a patient wishing to forego health care,
the health care institution shall attempt to resolve the conflict,
and ifa mutually satisfactory accommodation cannot be reached,
shall take all reasonable steps to effect the appropriate, timely
and respectful transfer of the patient to the care of another health
care institution appropriate to the patient's needs, and shall
assure that the patient is not abandoned or treated
disrespectfully.

c. Nothing in this act shall be construed to require a health care
institution to participate in the beginning, continuing,
withholding or withdrawing of health care in a manner contrary
to law or accepted medical standards.

Comment

Section 13 sets forth the core rights and responsibilities of health care
institutions governed by the act. This section should be read cumulatively with
the other provisions of the act, and does not substitute for or modify the rights
and responsibilities of health care institutions under other provisions of the act.
The obligations of health care institutions under this section are statutory and are
not contingent upon regulatory action taken by the Department of Health
pursuant to its authority under section 19. (Of course. health care institutions
are obligated to comply with the rules and regulations promulgated by the
Department of Health.)

The act anticipates and is complementary to the institutional obligations set
forth in the federal Patient Self-Determination Act. P.L. 101-508. which takes
effect December 1. 1991. In a number of respects the act imposes more
proactive responsibilities upon health care institutions than are set forth in the
federal law.
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Institutional responsibilities andpolicies. Section 13a.(1) is intended to assure
that patients' advance directives become known to health care providers. This
section requires health care institutions to establish institutional policies and
practices designed to make routine inquiry of patients, families or others to
determine whether the patient has executed an advance directive, and if so, how
the document may be located. Under section 13a.(I), routine inquiry should
focus upon the admission process, making this information part of a patient's
intake documentation, and thereby assuring that the attending physician and
other health care professionals are properly informed. It is intended, however,
that institutional policy and practice be sufficiently flexible to accommodate the
needs and interests of patients and families so as not to impose pro forma
questioning at an inappropriate time (for example, upon an emergency
admission). Institutions should also assure that subsequent conversation with
patients and families takes place when necessary, particularly where this inquiry
has not occurred previously at the time of admission. This section also requires
that patients and families be asked whether the patient has an advance directive
Wat such other times as are appropriate under the circumstances", This provision
contemplates that routine inquiry upon admission together with information and
assistance offered by health care providers will encourage many patients to
choose to execute advance directives after being admitted to the hospital or
nursing home. The attending physician's correlative obligation of inquiry under
section lOa. should be incorporated into the development of institutional policy
and practice.

Complementing the process of routine inquiry, section 13a. (2) recognizes that
if advance directives are to be widely and effectively used as a method of
advance planning, active steps must be taken to inform and educate patients and
families. This section places some of these responsibilities of education and
assistance with health care institutions. It should be noted that while the act
mandates that interested patients, families, and health care representatives be
given written informational materials about advance directives, provision of
advance directive forms is not required by the express terms of the act.
Nonetheless, making forms available is strongly suggested and advisable; indeed
not to offer the formal documents to patients and families may be inappropriate
patient care. As noted in comment to section 6, the Bioethics Commission has
published a brochure containing three types of advance directive forms and
supporting informational materials which is available to health care providers
and members of the public. It is important to recognize that while section
13a.(2) requires that patients and families receive assistance and education about
advance directives, the act does not require health care institutions to give
specific legal advice to those who wish to execute an advance directive.
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As a corollary to physicians' obligations under section lla.(1), section
13a.(3) establishes an institutional responsibility to provide information,
education and support to patients, health care representatives and families about
rehabilitative treatment, therapy and services, where appropriate to the patient's
care. It is intended that in fulfilling its educational responsibilities the health
care institution have broad discretion to develop policies and practices
appropriate to its own institutional needs and concerns.

Transfers ofcare. Section 13a.(4) states an institution's responsibilities in the
event it is oecessary to transfer a patient's care, either to another health care
professional or to another health care institution. As part of its responsibility
to provide quality compassionate care for all patients, the health care institution
should, in consultation with the attending physician, cooperate in and facilitate
a transfer of care requested or authorized by the health care representative,
including when the transfer is for the purpose of carrying out the patient's
wishes to forego life-sustaining treatment. Any decision to transfer should give
priority to patient well-being and should be timely and sensitive to the patient's
needs. In many cases this will mean transfer to another physician or institution
who shares more closely the patient's treatment objectives and is prepared to
honor the patient's wishes. Under the act, health care institutions share with the
attending physician responsibility for assuring appropriate transfers ofcare, and
also for assuring that the process includes prompt transfer of the patient's
medical records, with a copy of the patient's advance directive. Ultimate
responsibility for assuring that the transfer process is respectful of patients'
wishes and interests rests with the health care institution. In no event does the
act permit patient abandonment. If efforts to resolve disagreements prove
unsuccessful and an appropriate transfer ofcare cannot be accomplished with the
consent of the health care representative, the institution must continue to care for
the patient, and bas the option of seeking court intervention.

Dispute resolution. Section 13a.(5) makes clear that all health care institutions
governed by the act are required to establish an institutional dispute resolution
mechanism available to patients, families, physicians, nurses and others, in
accordance with section 14. As stated in comment to section 14, this mechanism
may, but need not, be an ethics committee. In fact, making one or more
individuals responsible for this role offers a more flexible and preferable
approach for many institutions. While not expressly required by the act,
developing an institutional policy to establish and implement a dispute resolution
mechanism may be advisable.

Professional education. Section 13a.(6) calls upon institutions to inform
physicians, nurses and other health care professionals of their rights and
responsibilities under the act. Health care institutions should seek to assure that
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health care professionals understand how the new law affects them and the
provision of care within the institution. The institution is also required to
establish and make available to professionals a forum for discussion and
consultation designed to facilitate continued education and understanding about
the meaning of the act.

Institutional conscience. Section 13b. provides for a limited right of
institutional conscience which in many respects parallels the individual right of
professional conscience provided in section 10. This right of institutional
conscience applies only to private religiously-affiliated health care institutions.

This section recognizes that some health care institutions may hold strong
formal commitments to a particular philosophy of care, or to particular
principles, and that such formal commitments can forcefully shape the character
of an institution. All a general matter, the act acknowledges that those
institutions grounded in certain religious traditions are the most likely candidates
to embody an institutional philosophy of care taking a particular position with
respect to the foregoing of life-sustaining treatment. Religiously-affiliated
institutions have more often been active in formulating policies or codes of
ethics to govern the provision of care. However, the scope of section 13b. does
not rest ultimately on a conclusion about which health care institutions have
"consciences" nor wholly on conclusions of constitutional law. It rests as well
on the judgment that, given the reality that effectuating transfers of care in
controversial cases has often been difficult for patients and families, and the
concern that private institutions might invoke claims of conscience to avoid
potentially troublesome situations, over-extending legal recognition of
institutional conscience risks greatly decreasing the number of institutional
settings in which patients and families can properly expect their rights and
wishes to prevail. While section 13b. recognizes a right of "institutional
conscience", its exercise and benefits are primarily intended to honor the
philosophy of care and professional commitments shared, both individually and
collectively, by those who constitute and exemplify that health care institution.

Thus, section 13b. provides that private religiously-affiliated health care
institutions may adopt policies and practices stating the circumstances in which
the institution (more precisely, its health care professionals) does not intend to

comply with a patient's wishes that life-sustaining treatment be withheld or
withdrawn. A statement of policy grounded in institutional conscience should
be based upon sincerely held religious and moral beliefs reflected in the
institution's charter, policies or practices, and shared by those responsible for
the delivery of health care at that institution in a way which embodies a
particular institutional philosophy of care. It bears emphasis that the act does
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not permit any health care institution to refuse to honor advance directives per
se.

In order to protect patient rights and to avoid potential conflict IDd
burdensome litigation, section 13b. requires that patients, families and health
care representatives be given proper notice of the institution's policies IDd
practices, generally before or upon admission and acceptance of care. A private
religiously-affiliated health care institution wishing to adopt such a policy must
do so in writing. In cases ofconflict between a patient's wishes and institutional
policy, an institution may not rely upon its policy if it has not made proper
efforts to put thepolicy in writing and to give notice to the patient, family, IDd
health care representative.

Where institutional policy appears to conflict with a patient's wishes thatlife
sustaining treatment be withheld or withdrawn, section 13b. provides that the
institution's first responsibility is to seek to resolve this conflict, initially by
facilitating further discussion, and perhaps by recourse to the institution's
dispute resolution mechanism. If a mutually agreeable approach to the patient's
care cannot be found, the institution is responsible for making reasonable efforts
to effect a timely and respectful transfer of the patient's care to another
institution. Efforts to transfer care should endeavor to place the patient in a
health care institution appropriate to the patient's needs, i.e., an institution
which has not adopted a formal policy in conflict with the patient's wishes to
forego treatment and which has a philosophy of care more compatible with the
patient's wishes. Private religiously-affiliated institutions choosing to exercise
this right of institutional conscience may wish to maintain a list of possible
transfer institutions which have not adopted policies similar to their own.

In the event suitable transfer (with the consent of the health care
representative) cannot be effectuated, judicial review may be appropriate. As
with other provisions of the act, in no event does this section permit patient
abandonment. Under section 13b. the institution is obligated to continue to care
for the patient, pending any further action to resolve the conflict, though it is
not obligated during this time to comply with the patient's wishes in violation
of its stated policies and practices.

Similarly to section lOd., which applies to physicians, nurses and other
health care professionals, section 13c. makes clear that the act does not require
health care institutions to provide, withhold or withdraw health care for a patient
in a manner contrary to law or accepted medical standards.
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Section 14: Dispute Resolution

a. In the event of disagreement among the patient, health care
representative and attending physician concerning the patient's
decisionmaking capacity or the appropriate interpretation and
application of the terms of an advance directive to the patient's
course of treatment, the parties may seek to resolve the
disagreement by means of procedures and practices established
by the health care institution, including but not limited to,
consultation with an institutional ethics committee, or with a
person designated by the health care institution for this purpose
or may seek resolution by a court of competent jurisdiction.

b. A health care professional involved in the patient's care,
other than the attending physician, or an administrator of a
health care institution may also invoke the dispute resolution
process established by the health care institution to seek to
resolve a disagreement concerning the patient's decisionmaking
capacity or the appropriate interpretation and application of the
terms of an advance directive.

Comment

Section 14 provides for an institutional dispute resolution mechanism to be
established by the health care institution. The purpose of this section is to make
available to patients, family members, physicians and others an internal and
accessible process for seeking to resolve misunderstandings and disagreements
without the necessity for more fonnal and burdensome resort to the courts.
Institutional review should obviate the need for judicial review. Where
disagreements cannot be resolved, court review may be appropriate.

Section 14a. specifically contemplates two types of potential disagreements
which may arise in the course of the patient's care--those concerning the
patient's decisionmaking capacity and those concerning the interpretation and
application of an advance directive (including clarification and confirmation of
the patient's medical condition, where necessary). Where the patient, health care
representative or attending physician disagree on either of these questions,
section 14a. provides that such disagreements may be brought to an institutional
dispute resolution process, established by the health care institution. While
section 14 expressly contemplates that disagreements may arise regarding the
patient's decisionmaking capacity or the patient's course of treatment, nothing
in this section is intended to discourage those responsible for the patient's care
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from seeking assistance in resolving disagreements on other matters. Section
14b. provides that the dispute resolution process may also be invoked by other
health care professionals involved in the patient's care, and by administratorsof
the facility.

Although health care institutions are required (here and by section 13a.(5»
to establish a dispute resolution mechanism to serve the purposes stated in this
section, the precise nature of this process is left to the institution to develop, in
accordance with institutional needs and concerns. The process might involve
consultation with an institutional ethics committee or with a single individual
(such as an "ethics consultant"), It is important to note that an ethics committee
established for the purposes of dispute resolution under this section is not
necessarily subject to the requirements ofsection 17, which apply to institutional
or regional reviewing bodies, such as ethics committees, engaged in prospective
case consultation.

Subpart C: Scope and Limitations Regarding ute
Sustaining Treatment

Section 15: Decisions to Forego Life-Sustaining Treatment

a. Consistent with the terms of an advance directive and the
provisions of this act, life-sustaining treatment may be withheld
or withdrawn from a patient in the following circumstances:

(1) When the life-sustaining treatment is experimental and
not a proven therapy, or is likely to be ineffective or futile in
prolonging life, or is likely to merely prolong an imminent
dying process;

(2) When the patient is permanently unconscious, as
determined by the attending physician and confirmed by a
second qualified physician;

(3) When the patient is in a terminal condition, as
determined by the attending physician and confirmed by a
second qualified physician; or

(4) In the event none of the above circumstances applies,
when the patient has a serious irreversible illness or
condition, and the likely risks and burdens associated with the
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medical intervention to be withheld or withdrawn may
reasonably be judged to outweigh the likely benefits to the
patient from such intervention, or imposition of the medical
intervention on an unwilling patient would be inhumane. In
such cases prior to implementing a decision to withhold or
withdraw life-sustaining treatment, the attending physician
may promptly seek consultation with an institutional or
regional reviewing bodyin accordance with section 17of this
act, or may promptly seek approval of a public agency
recognized by law for this purpose.

b. Nothing in this section shall be construed to impair the
obligations of physicians, nurses and other health care
professionals to provide for the care and comfort of the patient
and to alleviate pain, in accordance with accepted medical and
nursing standards.

c. Nothing in this section shall be construed to abridge any
constitutionally-protected right to refuse treatment under either
the United States Constitution or the Constitution of the State of
New Jersey.

Conunent
Subpart C governs the foregoing of life-sustaining treatment, as defined in

section 3. The act takes a situation-specific approach to the circumstances in
which life-sustaining treatment may be withheld or withdrawn pursuant to a
patient's advance directive. Section 15 provides important conditions and
limitations for the withholding or withdrawal of life-sustaining treatment,
including specific procedures to be followed before decisions to forego life
sustaining treatment may be implemented. The act's approach is grounded in
careful consideration of the appropriate role of societal interests as sources of
limitation upon the duty of health care providers and of society to comply with
patients' expressed wishes to forego life-sustaining treatment. The act is
consistent with existing case law in New Jersey and virtually all other states, as
well as the United States Supreme Court decision in Cruzan v. Director,
Missouri Department ofHealth, 110 S.Ct. 2841 (1990), all of which have made
little or no distinction between the foregoing of artificially provided fluids and
nutrition and other forms of life-sustaining treatment, in accordance with the
patient's wishes. The patient has the same right to direct the withholding or
withdrawal of artificially provided fluids and nutrition, such as a feeding tube,
as he or she does to direct the foregoing of other forms of life-sustaining
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treatment, such as a respirator. In contrast, statutory law in some other states
takes a different and more restrictive approach to the foregoing of artificially
provided fluids and nutrition pursuant to an advance directive than is taken to
other forms of life-sustaining treatment.

Section 15a. identifies the four categories of medical circumstances in which
the act authorizes the withholding or withdrawal of life-sustaining treatment,
pursuant to the terms of the patient's advance directive. This section codifies
widespread societal consensus regarding the circumstances in which a patient's
expressed wishes to forego life-sustaining treatment should be respected. The
act's approach is substantially (though not necessarily completely) in accord with
the views of the President's Commission for the Study of Ethical Problems in
Medicine and Biomedical and Behavioral Research, the Hastings Center, and
numerous court decisions across the country, including the decisions of the New
Jersey Supreme Court. The act rejects the approach taken in the statutes of
many other states which have limited the patient's right to refuse life-sustaining
treatment pursuant to an advance directive to the medical circumstance in which
the patient is in a terminal condition. This approach is overly restrictive of
patients' rights and contrary to widely held societal values.

Ineffective,futileor experimental treatments. Section 15a.(1) provides that when
life-sustaining treatment is likely to be ineffective or futile, or is likely to merely
prolong an imminent dying process, a patient's expressed wishes to forego such
treatment should be honored. This section codifies widely shared societal
judgments that a patient should not be required to accept ineffective, futile and
possibly intrusive and burdensome treatment contrary to his or her expressed
wishes. This section also provides, consistently with widely shared values, that
a patient should not be compelled to accept experimental treatment of unproven
therapeutic value contrary to his or her expressed wishes. In the circumstances
contemplated by section 15a.(I), a confirming diagnosis of the patient's medical
condition is not required prior to implementing the patient's wishes to forego
life-sustaining treatment.

Permanent unconsciousness. Section l5a.(2) provides that when the patient is
permanently unconscious and the provision of life-sustaining treatment serves
only to maintain bodily functions in the absence ofany realistic medical prospect
for return to a cognitive sapient state, the patient's expressed wishes to forego
such treatment should behonored. In this regard, the act follows existing New
Jersey law under Quinlan, Peter and Jobes. However, this section alters
existing law in one important respect. Section 15a.(2) provides that where the
patient has an advance directive, the attending physician's diagnosis and
prognosis that the patient is permanently unconscious must be confirmed by a
second qualified physician; most often this will mean a neurologist. In contrast,
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current case law requires confirmation of the patient's condition by a prognosis
committee, In re Quinlan, 70 N.J. 10, 355 A.2d 647, cert. denied sub nom.
Garger v. New Jersey, 429 U.S. 922 (1976), or by two independent physicians
where no prognosis committee is available,In re Peter, 108 N.J. 365, 529 A.2d
419, 429 (1987). The requirement of only one confirming medical opinion is
responsive to concerns that the New Jersey Supreme Court guidelines in this
regard may be overly burdensome in practice, and too often result in
unreasonable delays in respecting patient wishes. The act seeks to establish a
workable procedure for confirming the accuracy of a diagnosis while at the
same time providing meaningful safeguards for patients through the shared
decisionmaking process set forth in other provisions of the act. While this
section would not require confirmation of the patient's condition by a prognosis
committee, resort to a prognosis committee is certainly appropriate where one
is available. The act places no limitations upon the number of physicians who
may examine the patient and give their medical opinion.

Terminal condition. Section 15a.(3) provides that when the patient is in a
terminal condition, as defmed in section 3, the patient's expressed wishes to
forego life-sustaining treatment should be honored. This section is consistent
with existing New Jersey law under Conroy, though as discussed in comment to
section 2, the act's defmition of "terminal condition" departs slightly from
Conroy's definition of "terminal illness". Similarly to section 15a.(2), the
requirement in section 15a.(3) that the patient's condition be confirmed by one
non-attending physician is intended to assure practicable and accurate evaluation
of the patient's diagnosis and prognosis without making respect for patient
wishes unduly burdensome. When needed, consultation with additional
physicians to determine the patient's medical condition is appropriate.

Other life-threatening illness or condition. Section 15a.(4) provides for a fourth
category of medical circumstances in which the foregoing of life-sustaining
treatment pursuant to the patient's advance directive is authorized by the act.
This section applies only in cases in which the patient does not meet the criteria
of sections 15a.(1) through 15a.(3), i.e., when the patient is not imminently
dying, not permanently unconscious, and not in a terminal condition. Section
15a.(4) addresses foregoing of life-sustaining treatment when the patient has a
serious and irreversible (but not terminal) condition, and the likely risks and
burdens of providing the treatment in question may reasonably be judged to
outweigh its likely benefits, or imposing this intervention on the patient contrary
to his or her wishes would be inhumane.

Like the other provisions of section 15a., section 15a.(4) is grounded in
shared societal consensus regarding the circumstances in which a patient's
expressed wishes to forego life-sustaining treatment should be honored.
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However, this fourth circumstance presents a more morally problematic
situation; one in which societal interests favoring continued provision of
treatment may carry greater weight. Therefore, the act recommends, but does
not require, that to further assure a sound decisionmaking process another level
of review take place, before a decision to forego life-sustaining treatment is
implemented. Section 15a.(4) provides that an institutional or regional
reviewing body (such as an institutional ethics committee), or an appropriate
public agency (such as the Ombudsman for the Institutionalized Elderly or a
court), may be consulted before a decision to forego life-sustaining treatment
is implemented. This process must be initiated promptly by the attending
physician. The process to be followed by an institutional or regional reviewing
body engaged in prospective case consultation pursuant to section 15a.(4) is set
forth in section 17.

It bears emphasis that the act does not establish a mandatory prospective
case consultation role for an ethics committee or like body. The option (and
encouragement) of a local review process is intended to provide appropriate
protection for patients in a potentially morally problematic circumstance while
being less burdensome, intrusive and time consuming than other review
processes, such as the Office of the Ombudsman or the courts. Where this
process of local review is implemented by nursing homes or other institutions
within the Ombudsman's jurisdiction, the act provides that institutional or
regional review is a legally recognized alternative to Ombudsman review.

Palliative care. In most cases, patients who refuse life-sustaining treatment
desire a dignified and less burdensome dying process, and do not intend to
refuse palliative and nursing care. In addition, healtl- care providers have
professional obligations to provide palliative measures to relieve patient
suffering. In recognition of these concerns and of some existing confusion
regarding the provision of palliative care when life-sustaining treatment is
terminated, section 15b. makes clear that the withholding or withdrawal of a
particular life-sustaining treatment under the act does not mean the cessation of
all treatment and care for the patient. Physicians, nurses and other health care
professionals should continue to alleviate pain and to take other steps to care for
and comfort the patient, in accordance with accepted medical and nursing
standards, unless such measures are contrary to the patient's clearly expressed
wishes. Continued comfort care should ideally be a part of the patient's
treatment plan, agreed upon among the attending physician, health care
representative and patient.

Effect on other laws. Section 15c. provides that the act is not intended to alter
or impair patients' constitutional rights to refuse treatment (or to accept
treatment), under the United States Constitution and the Constitution of the
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State of New Jersey. However, to the extent any provisions of this section are
inconsistent with the existing common law rights of patients to forego life
sustaining treatment pursuant to an advance directive, this act controls. It is
especially important to note here that the act applies to treatment decisions only
when the patient has executed an advance directive, and does not limit patient
rights under existing law in other circumstances.

Section 16: Do Not Resuscitate Orders

a. Consistent with the terms of an advance directive and the
provisions of this act, the attending physician may issue a do not
resuscitate order.

b. A do not resuscitate order shall be entered in writing in the
patient's medical records prior to implementation of the order.

c. Nothing in this act shall be construed to impair any existing
legal authority to issue a do not resuscitate order when the
patient has not executed an advance directive.

Comment
Section 16 provides guidelines for the issuance of do not resuscitate orders

pursuant to the terms of an advance directive. Under section 16a. the attending
physician may issue an order that cardiopulmonary resuscitation not be attempted
if the patient suffers a cardiac or respiratory arrest (a DNR order) if such an
order is consistent with the terms of an advance directive and the provisions of
the act. In order to be legally effective the DNR order must be put in writing
in the patient's medical records (and chart) before it is implemented (section
16b.). This assures proper notice to health care professionals responsible for the
patient's care, as well as the accountability of physicians for issuance of DNR
orders.

Section 16c. makes clear that the requirements established by the act
regarding issuance of DNR orders are applicable only within the context of the
act, i.e., only where the patient has executed an advance directive. The act does
not alter or impair any existing legal authority of physicians to enter DNR
orders, nor does it affect the manner in which they are issued in cases where the
patient has no advance directive.
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Section 17: Institutional and Regional Reviewing Bodies

a. An institutional or regional reviewing body which engages
in prospective case consultation pursuant to paragraph (4) of
subsection a. of section 15 of this act may be consulted by the
attending physician, patient or health care representative as to
whether it believes that the withholding or withdrawal of the
medical intervention under consideration would be in conformity
with the requirements of this act, including without limitation:
whether such action would be within the scope of the patient's
advance directive; whether it may reasonably be judged that the
likely risks and burdens associated with the medical intervention
to be withheld or withdrawn outweigh its likely benefits; and
whether it may reasonably be judged that imposition of the
medical intervention on an unwilling patient would be inhumane.
The attending physician, patient and health care representative
shall also be advised of any other course of diagnosis or
treatment recommended for consideration.

Consultation with the institutional or regional reviewing body
shall be documented in the patient's medical records.

b. Consultation with an institutional or regional reviewing body
acting in accordance with subsection a. of this section is not
required. Furthermore, nothing in this act shall be construed
to impair the right of a patient, health care representative,
physician, nurse, or other health care professional who consults
with an institutional or regional reviewing body to:

(1) Seek review by a public agency recognized by law for
this purpose; or

(2) Seek review by a court of competent jurisdiction.

c. Nothing in this section shall preclude the transfer of the
patient to another appropriate health care professional or health
care institution. In this case the health care institution
responsible for the patient's care shall assure that the health care
professional or health care institution to which the patient is
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transferred is properly informed of the advice given by the
institutional or regional reviewing body.

Comment

Section 17 sets forth the basic process to be followed when a prospective case
consultation is requested under section 15a.(4). Under the act, section 17
applies only in the circumstances specified in section 15a.(4). The reviewing
body may be institutional, such as an institutional ethics committee, or
regionally based. Theact is intended to permit, and indeed to encourage, health
care institutions to consider participation in an ethics committee on an inter
institutional or regional basis. This may be especially important for some
nursing homes and for home health agencies. Pursuant to Department of Health
regulations, N.J.A. C. 8:43G-5.1(h), which became operative July I, 1990, all
hospitals are required to have a multidisciplinary ethics committee suited to
participate in prospective case consultations. These committees would be the
appropriate bodies to engage in a case consultation pursuant to the act.

Nature of committee review. Once a case consultation has been requested, the
reviewing body should be convened in a timely fashion (promptly). While
section 17a. provides that the committee is to render its advice, the act does
not give the committee final decisionmaking authority. Furthermore, the
committee's advice is not binding. Decisionmaking authority rests with the
health care representative in collaboration with the attending physician. Where
there is no health care representative, the locus ofdecisionmaking authority will
be determined under other law, and Dotby the act, but generally will rest within
the physician-patient-family relationship. (See the comment to section 12.)

Section 17a. states the standard of review to be applied by the committee.
The committee should determine whether it finds the proposed withholding or
withdrawal of a particular medical intervention to be within the scope of
(consistent with) the terms of the patient's advance directive and in conformity
with the requirements of the act, including in particular whether the proposal to
forego life-sustaining treatment meets the substantive standards of section
15a.(4). Thus, the key question presented is whether the committee finds, in
light of all the relevant factors-most importantly the terms of the patient's
advance directive and the patient's current medical condition-that the proposed
decision to withhold or withdraw the medical intervention is based upon a
reasoned weighing of risks, burdens and benefits for the patient under the
circumstances. The central issue for the committee is whether the decision to
forego life-sustaining treatment falls within a range of reasonable and permissible
decisions under the circumstances of the case. The committee is not called upon
to determine whether it believes the withholding or withdrawal of the medical
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intervention is "right" or "wrong", and the committee should not construe its
role in this manner.

Upon completion of its deliberations, the committee is to advise the attending
physician. the patient and the health care representative as to whether it believes
the proposed decision to forego treatment is permissible under the act. The
committee may also recommend an alternative course of diagnosis or treatment
for the patient. (Section 17a.) The committee's recommendations are to be
documented (entered in writing) in the patient's medical records. (Section 17a.)

Legal consequences. Section 17b. makes clear that consultation with an
institutional or regional reviewing body is optional, not mandatory. (See section
15a.(4).) Furthermore, section 17 provides that the committee's role is advisory
only. The act does not give the committee decisionmaking authority, and that
authority continues to reside within the physician-health care representative
patient relationship. Those who choose not to follow the committee's
recommendation(s) may pursue other courses of action, including acting on the
previously proposed treatment decision, or seeking review by a state agency or
a court. A patient, health care representative, physician, and others who choose
not to follow the committee's recommendation(s) are not thereby subject to
liability by virtue of having chosen to pursue a different course of action.
Rejection of the committee's recommendation(s) in itself creates no presumption
of lack of good faith and the act's protection against liability for good faith
behavior should attach. (See section 21.) Conversely, a health care
representative, physician, nurse or other health care professional who acts in
good faith to follow the committee's advice would receive no additional statutory
immunity from legal liability beyond that already provided by the act. Resort
to an ethics committee for guidance on difficult treatment dilemmas and/or
following the committee's advice may provide relevant evidence of good faith
behavior in the event judicial proceedings become necessary.

Transfers of care. One possible consequence of the committee's
recommendations is that a transfer ofcare will be sought by those who strongly
disagree with those recommendations. For example, where the committee's
advice does not support the decision proposed by the health care representative,
or where the advice is contrary to the personal or professional convictions of a
member of the health care team, such as the attending physician, transfer of care
to another health care professional or institution may be requested. Section 17c.
makes clear that those responsible for the patient'S care retain this option. (Of
course, the committee could also recommend a transfer of care.) However, the
committee's consultation and recommendations are not nullified by a transfer of
care and remain a part of the patient's medical records. In the event a transfer
of care is effectuated, the health care institution is responsible for assuring that
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the committee's recommendations are properly communicated to the health care
professional or health care institution assuming responsibility for the patient's
care, including transfer of the written statement of the committee's
recommendations entered in the patient's medical records. Those responsible for
the patient's care are free to seek another consultation with a committee of the
transferee institution.

Nothing in theact should be construed to prevent or discourage health care
representatives, patients, physicians, or others from seeking the advice IDd
support of an ethics committee in a variety of other circumstances beyond those
set forth in section 15a.(4).

Subpart D: Implementation and Legal Consequences

Section 18: Health Care Institutions Governed by This Act;
Qualified Exemption For Providers of Emergency
Care

a. Nothing in this act shall be construed to alter, amend or
revoke the rights and responsibilities under existing law ofhealth
care institutions not governed by the provisions of this act.

b. The provisions of this act shall not be construed to require
emergency personnel, including paid or volunteer fire fighters;
paramedics; members of an ambulance team, rescue squad, or
mobile intensive care unit; or emergency room personnel of a
licensed health care institution, to withhold or withdraw
emergency care in circumstances which do not afford reasonable
opportunity for careful review and evaluation of an advance
directive without endangering the life of the patient.

Comment
Subpart D provides for important aspects of the implementation and legal

consequences of the act.

The act applies to all "health care institutions- as that term is defined in
section 3. Under this definition, the act applies to all institutions, facilities and
agencies licensed, certified or otherwise authorized to provide health care in
New Jersey, including hospitals, nursing homes, residential health care facilities,
and home health care agencies, and all hospice programs operating in the State.
The act also governs state-administered mental health institutions, facilities or
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agencies, and those state institutions, facilities and agencies devoted to care of
the developmentally disabled. Thus, the act applies to most, but not all, health
care institutions in New Jersey. The act and the definition should be construed
broadly to assure respect for patients' advance directives in the various health
care settings in this State and to provide appropriate protections to health care
providers who honor advance directives in conformity with the provisions of the
act. While the act would not effect any changes in the rights and obligations of
institutions, facilities or agencies not governed by the act, nothing in the act
would prohibit such institutions, facilities or agencies from respecting an
advance directive that has been properly executed by one of its patients or
residents.

Emergency personnel. Section ISb. provides a qualified exemption from the
provisions of the act for emergency care providers. Emergency care providers,
such as fire fighters, paramedics, and members of an ambulance team, are not
obligated to seek to evaluate complex information in emergency circumstances
where the patient's life may be endangered and should continue to act upon their
professional commitments to preserve life. However, where the patient's wishes
are clearly understood in advance of a medical crisis requiring immediate
intervention, emergency care providers should act in good faith to carry out a
patient's wishes that life-sustaining treatment not be provided. For example,
where pursuant to a patient's advance directive there is a physician's order not
to resuscitate which has been properly communicated to emergency personnel,
this order should be respected. Where doubt exists, emergency care providers
should err in favor of preserving life.

Section 19: Implementation of Advance Directives

In accordance with the"Administrative ProcedureAct," P.L.1968,
c.410 (C. 52:14B-l etseq.) the Department of Health shallestablish
rules and regulations:

a. For the annual reporting by health care institutions, and the
gathering of such additional data as is reasonably necessary to
oversee and evaluate the implementation of this act. The
department shall seek to minimize the burdens of record
keeping imposed by the rules and regulations and shall seek to
assure the appropriate confidentiality of patient records.

b. Requiring health care institutions to adopt policies and
practices designed to:
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(1) Make routine inquiry, at the time of admission and at
such other times as are appropriate under the circumstances,
concerning the existence and location ofan advance directive;

(2) Provide appropriate informational materials concerning
advance directives to all interested patients and their families
and health care representatives, and to assist patients
interested in discussing and executing an advance directive;

(3) Educate patients and their families and health care
representatives about the availability, benefits and burdens of
rehabilitative treatment, therapy and services, as appropriate;

(4) Inform physicians, nurses, and other health care
professionals of their rights and responsibilities under this act,
to assure that the rights and responsibilities are understood,
and to provide a forum for discussion and consultation
regarding the requirements of this act; and

(5) Otherwise comply with the provisions of this act.

Comment

Section 19 directs the Department of Health to promulgate rules and
regulations to collect data necessary to evaluate the act, and to oversee and
assure compliance with the act. The Department of Health is directed to collect
reports, on an annual basis, from health care institutions regarding their
experience with the implementation of the act. (Section 19a.) The collection of
data should accord particular attention to the extent to which advance directives
are being honored by health care providers, to the way in which the
decisionmaking process is working, and to identification of particular concerns,
including protection against possible abuse. While minimizing unnecessary
paperwork, this process should provide an empirically sound basis for
recognizing and correcting any difficulties. This section directs, but does not
limit, the exercise of regulatory authority to enforcement of the obligations of
health care institutions to facilitate implementation of advance directives. The
regulatory provisions authorized by sections 19b.(1) through 19b.(4) parallel the
obligations of health care institutions set forth in section 13a. of the act. Section
19b.(5) provides for a generalized authority in the Department of Health to
establish rules and regulations as may be necessary to oversee and enforce
compliance of health care institutions with any and all other obligations
established by the act. In the exercise of its authority under this section the
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Department of Health is required to follow the WAdministrative Procedure Act",
N.J.S.A. 52:14B-l, et seq.

Section 20: Evaluation and Reporting

The Department of Health and the New Jersey Commission on
Legal and Ethical Problems in the Delivery of Health Care
established pursuant to P.L.1985, c.363 (C.52:9Y-l et seq.), shall
jointly evaluate the implementation of this act and report to the
Governor and the Legislature, including recommendations for any
changes deemed necessary, within fiveyearsfrom theeffective date
of this act.

Comment

Section 20 establishes a mechanism for evaluating the effectiveness of the act
in achieving its intended objectives and for proposing any necessary changes.
This responsibility is to be undertaken jointly by the Department of Health and
the New Jersey Commission on Legal and Ethical Problems in the Delivery of
Health Care. These bodies are directed to report their conclusions to the
Governor and the Legislature, including recommendations for any changes that
may be necessary to better achieve the objectives of the act. The initial report
is to be made within not more than five years from the effective date of the act.
In the event serious difficulties arise, an earlier report should be made.

The requirement that the initial report be made to the Governor and
Legislature within five years of the effective date of the act has no automatic
effect upon the continued validity of the act; the act does not contain a formal
"sunset" provision.

Section 21: Immunities

a. A health care representative shall not be subject to criminal
or civil liability for any actions performed in good faith and in
accordance with the provisions of this act to carry out the terms
of an advance directive.

b. A health care professional shall not be subject to criminal or
civil liability or to discipline by the health care institution or the
respective State licensing board for professional misconduct for
any actions performed in good faith and in accordance with the
provisions of this act, any rules and regulations established by

0' .. ' L UP

66

JJ 16 ill (il ,......,...

You're viewing an archived copy from the New Jersey State Library.



New Jel'lCY Commission on Legal and Ethical Problems in the Delivery of Health Care

the Department of Health pursuant to this act, and accepted
professional standards to carry out the terms of an advance
directive.

c. A health care institution shall not be subject to criminal or
civil liability for any actions performed in good faith and in
accordance with the provisions of this act to carry out the terms
of an advance directive.

Conunent
Section 21 provides a goodfaith immunity for health care representatives and

health care providers who act in accordance with the provisions of the act (and
in the case of health care providers any applicable rules and regulations) to carry
out the terms of an advance directive.

Under section 21a. health care representatives who implement the terms of
an advance directive in good faith and who do so in accordance with their
responsibilities under the act (in particular sections 9 and 11) shall be immune
from criminal and civil liability. This section is intended to make clear to health
care representatives that good faith actions to carry out their responsibilities
pursuant to an advance directive are insulated from potential liability.

Section 21b. extends to physicians, nurses, and other health care
professionals, and applies to criminal or civil liability and to discipline for
unprofessional conduct. Section 21c. extends immunity from criminal or civil
liability to health care institutions governed by the act. The act does not provide
a blanket or absolute immunity and does not absolve from liability or from
professional discipline those whose actions are contrary to accepted professional
standards or the requirements of the act. This section is intended to make clear
to health care professionals that non-negligent actions undertaken in compliance
with the act, applicable regulations, and professional standards to implement an
advance directive are insulated from potential liability. Physicians and other
health care providers should be confident that they may exercise sound
professional judgment in seeking to follow the terms of an advance directive.
The statutory grant of immunity is intended to calm existing concerns of
unfounded and burdensome entanglements in legal proceedings, and to obviate
any perceived need to seek advance approvals from courts prior to implementing
a treatment decision pursuant to an advance directive and the requirements of the
act.

While this section provides immunities for good faith behavior, section 28
imposes penalties for intentional failure to comply with advance directives or
with the act.
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technicalities of law which may differ from state to state. Section 24 is intended
to require the honoring of advance directives that may not be in strict
compliance with the procedural requirements of the laws of another state or the
state of New Jersey, or a foreign country, but which are in substantial
compliance with the law of either state, or with the law of a foreign country.

At the same time, this section recognizes that the substantive law of other
states and countries may differ in important respects from the substantive
provisions of theact. In order to protect this state's interest in the integrity of
its public policy, sectioo 24 would deny legal recognitioo of terms ofan advance
directive that rely upon rights or seek to impose obligations that are contrary to
the public policy of New Jersey. For example, if an advance directive requests
active euthanasia, as by lethal injection, such a request should not be honored.
As noted in comment to section 25, assisting suicide is a crime in New Jersey.

Decisionmaking in accordance with the contents of an advance directive
executed under the law of another state or country is to be in accordance with
both the procedural and substantive provisions of the act.

Section 25: Effect on Other Laws

a. The withholding or withdrawing of life-sustaining treatment
pursuant to section 15 of this act, when performed in good faith,
and in accordance with the terms of an advance directive and the
provisions of this act, shall not constitute homicide, suicide,
assisted suicide, or active euthanasia.

b. To the extent any of the provisions of this act are
inconsistent with P.L.1971, c.373 (C.46:2B-8 et seq.)
concerning the designation of a health care representative, the
provisions of this act shall have priority over those of P.L.1971,
c.373 (C.46:2B-8 et seq.).

Durable powers of attorney for health care executed pursuant
to P.L.1971, c.373 (C.46:2B-8 et seq.) prior to the effective
date of this act shall have the same legal force and effect as if
they had been executed in accordance with the provisions of this
act.

c. Nothing in this act shall be construed to impair the rights of
emancipated minors under existing law.
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Comment
Section 2S states the impact of the act upon several other laws which are or

may be affected by the act.

Homicide, suicide, and active euthanasia. Under section 2Sa. respecting a
patient's wishes, as expressed in an advance directive, to reject a prolonged and
burdensome dying process and to accept an earlier death is legally permissible
and is not an unlawful taking of life, i.e., such action does not constitute
homicide. That a patient wishes to forego life-sustaining treatment in the
circumstances specified in section 15 does not mean that the patient's wishes are
motivated by a specific intent to die, i.e., that the patient intends to commit
suicide. Consequently, respecting the patient's wishes does not implicate a
health care representative or health care provider in the assisting of suicide;
N.J.S.A. 2C:11-6, which makes aiding suicide a crime, does not apply to the
withholding or withdrawal of life-sustaining treatment in conformity with the
act. Section 25&. follows the approach of thevast majority of statutes of other
states and the uniform holdings of courts in New Jersey and elsewhere.

Section 2Sa. also provides that the termination of life-sustaining treatment
pursuant to the act does not constitute "active euthanasia-. As stated in section
2e., theact rejects as a matter of public policy thepractice of -active euthanasia
(sometimes referred to as -mercy killing"), i.e., the intentional causing of the
patient's death, such as by deliberate lethal injection. Patients have no right to
request a lethal iqjection, nor is any physician or health care provider obligated
or authorized to engage in the practice of active euthanasia. In contrast, the
withholding or withdrawal of life-sustaining treatment pursuant to the act may
be characterized as "passive euthanasia-. Although the term -euthanasia- is
often used in ethical discourse, with theexception ofdistinguishing andrejecting
active euthanasia, the act generally avoids use of the term -euthanasia-, on the
ground that it is frequently ambiguous and subject to misunderstanding, and
increasingly has been used by some in a politically and morally controversial
manner which mischaracterizes and confuses the issues. Fwthermore, it is
important to emphasize here that the right of patients recognized by the act is
properly construed and characterized as a right to decide, including the right to
refuse unwanted medical interventions, not as a so-called -right to die", The
withholding or withdrawal of life-sustaining treatment in accordance with the
terms of a patient's advance directive and the provisions of theact is both legally
andmorally permissible.

Durable powers ofauomey for healthcare. Section 2Sb. provides that theact
creates the preferred, but not the exclusive, method for the designation of a
legally authorized health care representative. Under In re Peter, 108 N.J. 365,
529 A.2d 419 (1987), the New Jersey Powers of Attorney law may be used to
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give an iDdividuala durable power of attorney to make health care decisions (a
durable power of attorney for health care). That rulina is not affected by the
act, and nothing in the act is intended to invalidate designation of a health care
representative made under the Powers of Attorney law. However, the let
establishesmore comprehensive requirements for such a designation and should
be followed for this purpose. This section also provides that durable powers of
attorney for health care executed pursuant to the provisions of the Powers of
Attorney law and prior to the effective date of the act shall continue to be
recognized as legally valid documents with thesame legal force and effect as if
they bad been executed pursuant to the act. The rights and responsibilities of
health care representatives and of health care providers are to be governed by the
act, without regard to the time or manner of the designation of a health care
representative (assuming the document is validly executed).

Emancipated minors. Section 2Sc. addresses the effect of the act upon the rights
and responsibilities of emancipated minors. The act states that adults, i.e. ,
individuals 18 years of age or older, may execute advance directives, and that
adults may serve as health care representatives. Adults are generally presumed
to be competent to make health care decisions (as well as to make other types
of decisions) absent a determination of incompetency. In contrast, under
common law minors (those under the age of majority, ordinarily defined as the
age of 18) have not been presumed competent to make health care decisions OIl

their own behalf. Certain exceptions to this rule, both in statute and common
law, have evolved, and emancipated minors have been recognized in some
circumstances as having the legal authority to consent to (or refuse) health care
(as well as to make other types of decisions). Section 2Sc. is intended to
preserve the rights of emancipated minors under existing law, and to allow the
competence of emancipated minors to execute an advance directive, or to serve
as a health care representative on behalf of a family member or friend, to be
determinedon an individual basis.

Section 26: "Ombudsman for the Institutionalized
Elderly," N.J.S.A.. S2:27G-l, et seq.

The Office of the Ombudsman for the Institutionalized Elderly
shallconform and implement procedures necessary to complywith
the requirements of P.L. 1991, c. 210 (C. ), and shall make a
written statement of its obligations under that act available to the
public.
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Comment

Section 26 provides that the Office of the Ombudsman is bound by the
requirements of the act and is obligated to adopt policies and practices necessary
to carry out its obligations under the act. The act strongly suggests, though it
does not numdate, that the Office of the Ombudsman change its current policy
and practice, and no longer be involved in reviewing patients' advance
directives. Given the statutory fnunework established by the act, including
recognition of formalities for execution of directives and a decisionmaking
process for implementation of patients' wishes, there is no need for review of
patients' advaace directives by a state agency. Local review mechanisms, such
as an ethics committee, will be positioned to address problems or concerns at
the local level. In addition, section 15a.(4) expressly provides that in the
circumstances specified there a local review process would be a legally
recognized alternative to Ombudsman review for cases within the Ombudsman's
jurisdiction; this should be reflected in the Ombudsman's response to the act.
The act does not require that the Ombudsman adopt regulations setting forth its
obligations under the act, but does not preclude regulatory action. Whether or
not policies and practices (or regulations) are formally adopted, the Ombudsman
is required to adopt a written statement of its obligations under the act and to
make this statement available to the public.

Section 27: "Public Guardian for Elderly Adults,"
N.J.S.A. S2:27G-20, et seq.

The Office of the Public Guardian for Elderly Adults shall
conform and implement procedures necessary to comply with the
requirements ofP.L. 1991, c. 210 (C. ), and shall make a written
statement of its obligations under that act available to the public.

Comment
Section 27 provides that the Office of the Public Guardian for Elderly Adults

(the "Public Guardian") is bound by the requirements of the act and is obligated
to modify existing procedures as may be necessary to carry out its obligations
under the act. Although the cases in which the Public Guardian becomes
involved on behalf of a patient with an advance directive likely will be rare, in
some cases the Public Guardian will be legally appointed to act on the patient's
behalf. The act does not require that the Public Guardian adopt regulations
setting forth its obligations under the act in such cases, but does not preclude
regulatory action. Whether or not policies and practices (or regulations) are
formally adopted, section 27 requires the Public Guardian to adopt a written
statement of its obligations under the act and to make this statement available to
the public.
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Section 28: Penalties

a. A health care professional who intentionally fails to act in
accordance with the requirements of this act is subject to
discipline for professional misconduct pursuant to section 8 of
P.L.1978, c.73 (C.45:1-21).

b. A health care institution that intentionally fails to act in
accordance with the requirements of this act shall be subject to
a fine of not more than $1,000 for each offense. For the
purposes of this subsection, each violation shall constitute a
separate offense. Penalties for violations of this act shall be
recovered in a summary civil proceeding, brought in the name
of the State in a court of competent jurisdiction pursuant to "the
penalty enforcement law," N.J.S.2A:58-1 et seq.

c. The following acts constitute crimes:

(1) To willfully conceal, cancel, deface, obliterate or
withhold personal knowledge of an advance directive or a
modification or revocation thereof, without the declarant's
consent, is a crime of the fourth degree.

(2) To falsify or forge an advance directive or a modification
or revocation thereof of another individual is a crime of the
fourth degree.

(3) To coerce or fraudulently induce the execution of an
advance directive or a modification or revocation thereof is
a crime of the fourth degree.

(4) To require or prohibit the execution of an advance
directive or a modification or revocation thereof as a
condition of coverage under any policy of health insurance,
life insurance or annuity, or governmental benefits program,
or as a condition of the provision of health care is a crime of
the fourth degree.

d. Commission of any of the acts identified in paragraphs (1),
(2), or (3) of subsection c., resulting in the involuntary earlier
death of a patient, shall constitute a crime of the fourth degree.

74

You're viewing an archived copy from the New Jersey State Library.



New Jeney Commillion on Legal and Bthic:al Problcl1lI in the DcIMry of Health Cue

e. The sanctions provided in this section shallnot be construed
to repeal any sanctions applicable under other law.

Comment

Section 28 provides for enforcement of the act and of patients' rights to have
their IdvllllCe directives respected by establishing penalties for the intentional
failure of health care professionals and health care institutions to follow the act.
and by visiting criminal penalties on those who with deceit and ill-motive seek
to obstruct respect for a patient's advance directive. Under section 28a..
physicians. nurses and other health care professionals who intentionally do not
follow the practices and procedures established by the act (includina for
example. intentional refusal to recognize an advance directive or to transfer a
patient in accordance with the requirements of the act). will be subject to
disciplinary action for professional misconduct by the appropriate authority (such
as the Board of Medical Examiners). Under section 28b .• intentional failure on
the part of a health care institution to follow the act is punishable by fine.
recoverable in a summary civil proceeding that may be brought in the name of
the State. for example by the Department of Health.

Section 28c. provides criminal penalties for actions clearly designed to
undermine an individual's wishes as expressed in an advance directive. or by the
modification or revocation of an advance directive. The prohibitions of this
section apply to all persons. including but not limited to health care
representatives. physicians. health care providers. family members. and others.
Penalties established by section 28c. are intended to apply regardless of the
eventual result of the unlawful actions. Thus. to be criminally sanctioned the
conduct need not result in the unauthorized withholding or withdrawal of life
sustaining treatment. thereby hastening death; nor need it result in the
continuation of treatment and the unauthorized prolongation of a burdensome
dying process. However. section 28d. establishes a separate offense where the
actions proscribed in sections 28c.(1) through 28c.(3) (i.e•• fraud. coercion and
deceit) result in the earlier death of the patient. contrary to the patient's
expressed wishes.

Section 28c.(4) provides sanctions for violations of section 23 of the act. by
making it a criminal offense to require or prohibit the execution. modification
or revocation of an advance directive as a condition of providing insurance
coverage. or to condition the provision of health care upon the execution.
modification or revocation of an advance directive.

Finally. section 28e. specifically states that the penalties established by the
act do not repeal or replace any sanctions that might be applicable under other
laws.
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Section 29: Eff'ective Date

This act shall take effect 180 days after the date of enactment.

Comment

The NewJersey Advance Directivesfor Health Care Act wassigned into law
on July 11, 1991.

§I§II
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THE NEW JERSEY DECLARA110N OF DEATH ACI'
With Commentary:

HislorictJl Note

The New Jersey Declaration of Death Ad was signed into law by Governor
James J. Florio on April 8, 1991. The bill was passed, as amended, by the New
Jersey Senate on March 7, 1991. The primary sponsor ofthe bill (S-1208) was
Senator Gabriel M. Ambrosio (a Commission member). The companion bill was
passed by the General Assembly on February 28, 1991, sponsored by
Assemblywoman Marlene Lynch Ford andAssemblyman C. Richard Kamin (a
Commission member). The New Jersey Declaration ofDeath Ad is based upon
the work of the New Jersey Commission on Legal and Ethical Problems in the
Delivery ofHealth Care (the New Jersey Bioethics Commission). The bill was
originally approved by the Commission on June 8, 1988, and was first
introduced in the legislature on June 16, 1988.

Prtfatory Note

The ad codifies existing New Jersey case law by providing a statutory basis for
declaring death on the grounds of total and irreversible loss ofall funaions of
the entire brain, including the brain stem (commonly known as "wnole brain
death -). In two imponant respects the ad is unique among whole brain death
laws currently in force by statute or court decision in 50 states across the
country. First, the ad mandates legally recognized uniform criteria for the
determination of death on the basis of neurological criteria, by requiring the
Depanmens of Health and the Board ofMedical Examiners to adopt rules and
regulations seuingfortb currently accepted medical standards, including criteria,
tests, and procedures, to govern such determinations. The ad requires that these
standards be periodically reviewed and updated to keep pace with developments
in medical science and technology. Second, the ad expresses an impol1ant
commitment to respect for religious values by recognizing the legal right ofan
individual to claim an exemptionfrom the application ofneurological criteriafor
determining death ifsuch a declaration would violate that individual's personal
religious beliefs. New Jersey is the first state to recognize such an exemption in
its statutory law.

This document, prepared by the Bioethics Commission, provides a section-by
seaton analysis ofthe New Jersey Declaration ofDeath Ad. Section headings
are supplied by the Bioethics Commission.

• This publication supercedes prior analyses prepared by the Bioethics
Commission.

79

You're viewing an archived copy from the New Jersey State Library.



Declaration of Death Act: Statute and Commentary

AN ACT concerning the determination of death, enacting the
New Jersey Declaration of Death Act and supplementing Title 26
of the Revised Statutes.

BE IT ENACTED by the Senate and General Assembly of the
State ofNew Jersey:

Section l: Short Title and Purpose

a. This act shall beknown and may becited as the "New Jersey
Declaration of Death Act. "

b. The death of an individual shall be declared in accordance
with the provisions of this act.

Comment

The purpose of this act is to establish a fixed statutory basis for the
declaration of death. The legislative standards for declaring that death bas
occurred are set forth in sections 2 and 3 of the act. These are the sole legal
bases for declaring the death of an individual. In this regard, the act clarifies
existing judicial precedent and establishes a statutory basis for New Jersey law.

Section 2: Recognition of Traditional Cardio-Respiratory
Criteria

An individual who has sustained irreversible cessation of all
circulatory and respiratory functions, as determined in accordance
with currently accepted medical standards, shall bedeclared dead.

Comment

Section 2 recognizes the traditional criteria for the declaration of death, the
irreversible cessation of all circulatory and respiratory functions. These
traditional criteria will certainly continue to govern in the vast majority ofcases
in which death must be declared. It is important to note that in section 2, as
throughout the act, the term "declaration" of death is used. (-Declaration- is
used as synonymous with "pronouncement".') The act is intended to establish
legally applicable standards for those authorized to declare that death bas
occurred; it does not attempt to "define" death in religious, metaphysical or
philosophical terms. Upon the declaration of an individual's death by a
qualified practitioner in accordance with the established legal standard, the
individual is properly treated as legally dead. This section is not intended to
modify either existing law relating to the qualifications of practitioners
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(including nurses) currently authorized to declare death according to cardio
respiratory criteria or existing practices relating to determination of the "time of
death" when death is declared upon the basis of cardio-respiratory criteria.

Section 3: Recognition of Modern Neurological Criteria

Subject to the standards and procedures established in accordance
with this act, an individual whose circulatory and respiratory
functions can be maintained solely by artificial means, and who has
sustained irreversible cessation of all functions of the entire brain,
including the brain stem, shall be declared dead.

Comment

Section 3 recognizes modem neurological criteria, popularly known as "whole
brain death", as a legal basis for declaring death. The "whole brain death"
standard complements the traditional cardio-respiratory criteria for the
declaration of death recognized in section 2, by providing that neurological
criteria are to be applied when the individual's circulatory and respiratory
functions can only be maintained by artificial means. The provision thus
explains the relationship between the traditional cardio-respiratory and modem
neurological standards for declaring death, an explanation lacking in the Uniform
Determination of Death Act ("UDDA") and in several other statutory
formulations.

Section 3 defines the neurological basis for declaring death as the "irreversible
cessation of all functions of the entire brain, including the brain stem". This
follows the formulation of the UDDA, and rejects approaches based upon brain
stem function alone (the British approach) or higher brain function alone.
Irreversible loss of all brain functions must be established for death to be
declared under the act. The act rejects so-called "higher brain" or "neocortical"
death as a legal basis for declaring the death of an individual. Thus, the act
does not permit a patient in a "persistent vegetative state" to be declared dead.

The act does not provide any current legal basis for permitting the use of so
called "anencephalic" newboms as organ donors, since there do not now exist
any validated medical standards for the reliable determination of whole brain
death in the immediate neonatal period. The act also does not provide any basis
for the assertion that such infants should be regarded as entirely "brain absent",
and therefore "brain dead".
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Section 4: Standards and Procedures For Declaration of Death
Based Upon Neurological Criteria

a. A declaration of death upon the basis of neurological criteria
pursuant to Section 3 of this act shall be made by a licensed
physician professionally qualified by specialty or expertise, in
accordance with currently accepted medical standards and
additional requirements, includingappropriate confirmatory tests,
as are provided pursuant to this act.

b. Subject to the provisions of this act, the Department of
Health, jointly with the Board of Medical Examiners, shall
adopt, and from time to time revise, regulations setting forth (1)
requirements, by specialty or expertise, for physicians authorized
to declare death upon the basis of neurological criteria; and (2)
currently accepted medical standards, including criteria, tests and
procedures, to govern declarations of death upon the basis of
neurological criteria. The initial regulations shall be issued
within 120 days of the enactment of this act.

c. If the individual to be declared dead upon the basis of
neurological criteria is or may be an organ donor, the physician
who makes the declaration that death has occurred shall not be
the organ transplant surgeon, the attending physician of the organ
recipient, nor otherwise an individual subject to a potentially
significant conflict of interest relating to procedures for organ
procurement.

d. If death is to be declared upon the basis of neurological
criteria, the time of death shall be upon the conclusion of
definitive clinical examinations and any confirmation necessary
to determine the irreversible cessation of all functions of the
entire brain, including the brain stem.

Comment
Section 4 establishes certain standards and procedures for the declaration of

death upon the basis of neurological criteria.

Section 4a. states two basic statutory requirements: that a declaration ofdeath
upon the basis of neurological criteria is to be made by a licensed physician
professionally qualified by specialty or expertise to make this determination, and
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that the declaration is to be made in accordance with currently accepted medical
standards. Section 4a. also contemplates that additional specific requirements,
including such confirmatory tests as may be appropriate in particular
circumstances, may be established by the Department of Health and the Board
of Medical Examiners, pursuant to the express regulatory authority conferred by
the act.

Section 4b. authorizes and requires the Department of Health, acting jointly
with the Board of Medical Examiners, to establish appropriate professional
qualifications for physicians authorized to declare death upon the basis of
neurological criteria, and to designate and periodically update accepted medical
standards for such declarations. The Department of Health and the Board of
Medical Examiners are required to act through a formal regulatory process, in
accordance with the WAdministrative Procedure Act", N.J.S.A. 52: 14B-I et
seq. The act thereby fosters significantly greater certainty and uniformity in the
standards and practices to be employed in declaring death than is typical ofother
state statutes, or provided by the UDDA (which relies upon unspecified
"accepted medical standards"), The primary task, at least for most cases, is to
recognize current and well-established medical standards already published in
the medical literature. At the same time, the act mandates the Department of
Health and the Board of Medical Examiners to update standards on a periodic
basis in accordance with developments in medical understanding and technology.
All such changes are to be adopted through the regulatory process, and must be
consistent with the statutory standard ofwhole brain death. Updating of medical
standards may be especially significant with respect to the development and
availability of confirmatory techniques in areas that are currently less well
understood, such as brain death in newborns and infants.

The initial regulations are to be issued within 120 days of enactment of the
act. This period should be adequate for formal regulatory action; however, it
may be advisable to begin the process at the time the act is adopted. It should
be recognized that death is now being declared in accordance with whole brain
death criteria in New Jersey (and throughout the United States and much of the
world), on the basis of accepted medical standards, in the absence of any
statutory or regulatory specification.

Standards for the declaration ofdeath. The regulations are to address both the
professional qualifications of persons authorized to declare death on the basis
of neurological criteria, and the medical standards to be employed in making
such determinations. Unlike the case with traditional criteria for declaring
death, in which non-physicians have long played a role, neurological criteria
for declaring death require specialized expertise. It is anticipated that legal
authorization will be limited to licensed physicians with specialized training
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(e.g., neurologists and neurosurgeons), and perhaps those with special
experience te.g., senior intensivists). Establishment of necessary credentials is
left to the regulatory authorities.

With respect to currently accepted medical criteria for declaration of death
on the basis of neurological criteria, medical literature addressing the relevant
clinical procedures and appropriate confirmatory tests, when indicated, is
extensive. The original criteria, developed by the Ad Hoc Committee of the
Harvard Medical School and published in 1968, have since been superseded by
the Report of the Medical Consultants on the Diagnosis of Death to the
President's Commission for the Study of Ethical Problems in Medicine and
Biomedical and Behavioral Research, "Guidelines for the Determination of
Death: Journal of the American Medical Association 246 (1981): 2184-86.
More recent literature extends these tests to population groups not fully covered
by the earlier literature, such as children and older infants. The need to develop
sound medical histories and to rule out complicating conditions, such as drug
sedation or hypothermia, which may confound certain clinical or confirmatory
tests, is well-established. It is also important to distinguish between those cases
in which repeated clinical examinations provide a proper and sufficient basis for
the declaration of death, and those cases in which one or another confirmatory
test should be employed.

The literature also reflects certain professional disagreements concerning the
indications for and relative advantages and disadvantages of alternative
confirmatory tests. Once again, detailed specification of the range ofapproaches
appropriate to New Jersey, consistent with the basic statutory standards
established by the act, is left to the regulatory authorities. The act would permit
specification of particular criteria, tests and procedures when, and to the degree
that, the regulatory authorities conclude that such specificity is necessary and
appropriate. The act avoids requiring particular confirmatory tests at the
statutory level, as such specification is bound to be unduly rigid and to soon
become outmoded as medical technology continues to advance. Section 4b. is
intended to accord some flexibility to the regulatory authorities in establishing
standards in order to allow the medical standards to address particular clinical
circumstances and respond to continuing scientific advances in this area.

Conflicts ofinterest. Section 4c. requires that, in addition to meeting standards
of professional qualification established pursuant to section 4b., any physician
who is to declare death not be involved in a conflict of interest relating to organ
procurement and transplantation. This is intended both to protect the patient to
be declared dead from any hypothetical possibility that such conflicting
obligations might impair the physician's judgment or otherwise result in error,
and to assure necessary public confidence in the integrity of such determinations.
This section also provides a clear legal basis for physicians to decline
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inappropriate participation in potentially difficult situations of conflicting
obligations.

While not conflating the standards for declaring death with an individual's
suitability as a potential organ donor, section 4c. does recognize, realistically,
that individuals who meet neurological criteria for the declaration of death
constitute the primary pool of potential donors of viable organs for
transplantation purposes. Cognizant of this reality, andof the need for justified
public confidence, the act specifically identifies and disqualifies the organ
transplant surgeon, and the attending physician of a patient in need of an organ
transplant, from making the declaration of death. This reflects the fact that such
physicians may be subject to potentially conflicting obligations to two patients
-the patient to be declared dead (the potential donor) and the patient in need of
an organ transplant (the potential recipient). In addition, the last clause of
section 4c. provides for disqualification ofothers involved in organ procurement
who are not in either of these categories, but who are subject to some other
"potentially significant" conflict of interest. Only physicians not subject to a
potentially significant conflict of interest with respect to organ procurement may
make the declaration of death.

Time ofdeath. Section 4<1. provides statutory direction for fixing the time of
death in cases in which death is declared on the basis of neurological criteria.
Neither this section, nor any other provision of the act, modifies existing law
or practice regarding the time of death in cases in which traditional cardio
respiratory criteria are employed.

Because the signs of "brain death" are neither as dramatic nor as readily
apparent as the vital signs associated with cessation of breathing and heartbeat,
there has been some confusion regarding the appropriate moment for fixing the
time of death in such cases. The principal candidates are, first, the time at
which the patient first meets the initial clinical criteria for irreversible cessation
of all brain functions, and second, the time at which the repeated clinical
examinations, together with the completion of any appropriate confirmatory
tests, establish a definitive diagnosis of death.

Neither the UDDA, nor the report of the President's Commission, specifically
resolves this issue. There are advantages and disadvantages to each approach.
The act opts for the second approach because it stresses the importance of
careful, repeated clinical examinations as a necessary prerequisite to a
determination of death, and because it avoids unnecessary and anomalous after
the-fact determinations that a patient was legally dead during the interval
(typically 6-24 hours, sometimes longer) between the initial clinical diagnosis
and the subsequent, definitive diagnosis. This approach also avoids potential
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disputes over the applicability of private and public health care coverage during
that interval. Were time of death resolved in a different manner, there might be
confusion over whether insurance coverage ceases prior to the actual declaration
of death.

Section 4d. does not apply in cases in which the exemption to accommodate
personal religious beliefs applies (section 5 of the act), in which event death is
to be declared solely upon the basis of traditional cardio-respiratory criteria. and
the time of death fixed accordingly.

Section 5: Exemption to Accommodate Personal Religious
Beliefs

The death of an individual shall not be declared upon the basis
of neurological criteria pursuant to sections 3 and 4 of this act
when the licensed physician authorized to declare death, has reason
to believe. on the basis of information in the individual's available
medical records, or information provided by a member of the
individual's family or any other person knowledgeable about the
individual's personal religious beliefs that such a declaration would
violate the personal religious beliefs of the individual. In these
cases, death shall be declared. and the time of death fixed, solely
upon the basis of cardio-respiratory criteria pursuant to section 2 of
this act.

Comment

Section 5 provides an exemption from the applicability ofneurological criteria
for declaring death when such a declaration would violate the personal religious
beliefs of the patient. In such cases. the traditional criteria of irreversible
cessation of circulatory and respiratory functions are to be applied. This
exemption constitutes a distinctive feature of the act's approach to the declaration
of death, founded on an understanding of the respective roles of medical and
scientific. and of social and philosophical, factors by which society adapts to
new developments in medical science and technology.

Clearly, the identification of medical criteria for determining that certain
bodily functions have ceased, and that such cessation is irreversible, must be
based upon scientific understanding and medical techniques and technology.
Such understandings have changed over time, and will continue to evolve and
advance. However, the acceptance of particular medical criteria as the social
and legal basis for declaring the death of an individual, although necessarily
rooted in scientific understanding, is not itself a medical and scientific choice.
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Rather, it is a societal decision which rests on social, philosophical and legal
criteria, which may be informed by religious traditions and perspectives. As
stated by the President's Commission, whose report on Defining Death provides
the foundation for the UDDA and for brain death statutes in many jurisdictiOlUl,
wthe society as a whole must judge that these technical standards and the
opinions they reflect conform to the society's settled values and accepted
conceptions of human existence and personal rights. W (Defining Death: MedictJl.
Legal andEthictJlIssues in the Determination ofDeath, p. 46 (U.S. Govt. P.O.
1981.)

The approach taken in this act is unique in its response to the recognition
that legal adoption of neurological criteria for the declaration of death poses
special challenges to the well-established and long-accepted beliefs and practices
of some of New Jersey's diverse and pluralistic populace. Some of these
individuals are members of communities whose religious traditions identify life
with continued respiratory activity, even if that activity is artificially supported.
The question is whether continued application of long-established traditional
standards for determining death to those holding such personal religious beliefs
would be so antithetical to the public order as to require the profound beliefs of
those individuals to be disregarded. The act is predicated on a deep conviction
that the societal need for uniformity in the application of neurological criteria
is not so absolute as to preclude reasonable efforts to accommodate the important
and constitutionally-valued religious beliefs of those who desire that their deaths
be declared solely in accordance with long-accepted traditional criteria of the
irreversible cessation of cardio-respiratory functions. It is important to
recognize that the act does not accept any "novel" or windividually determined"
standard for the declaration of death; rather, for some New Jersey citizens it
merely assures application of the traditionally recognized criteria out of respect
for their religious beliefs.

Implementation of the religious exemption. Section S provides that the
exemption applies to situations in which the patient's religious beliefs have
actually been communicated to the physician authorized to declare death, giving
the physician "reason to believe" that the patient's religious beliefs would be
violated by a declaration of death on the basis of neurological criteria.

The act places initial responsibility with the patient and/or family, or others
who may be knowledgeable about the patient's religious beliefs, such as a
personal physician, religious leader or close friend, to provide information about
the patient's religious beliefs regarding the declaration of death. Those who on
religious grounds do not accept neurological criteria for determination of death
may choose to document their wishes in advance, such as in an advance directive
or similar written document. The advance directive forms developed by the
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Bioethics Commission are expressly designed to allow those with such religious
objections to make their wishes known. Religious communities may choose to
develop sample forms for use by their members, andmay wish to maintaintheir
own registries for consultation in time of need. A written statement of the
patient's religious beliefs, however, is not required by the act. Oral statements
about the patient's beliefs from family members, religious leaders or others with
knowledge of the patient's religious beliefs on this issue are sufficient to invoke
the exemption. Absolute certainty of the patient's religious beliefs is not
required. A claim of exemption has been reasonably advanced on the patient's
behalf and should be respected when available sources of information about the
individual's religious beliefs appear to be trustworthy and reliable, and provide
a reasonable basis for concluding that the declaration of death upon the basis of
neurological criteria would indeed violate the patient's personal religious beliefs.

In this regard, it should be noted that declarations of death on the basis of
neurological criteria rarely require action on an emergency basis. Medical
protocols require a repeated clinical examination following a waiting period,
during which time efforts may proceed to determine whether the individual
would object to such a declaration. While section S provides that information
about the patient's religious beliefs is to be communicated to the physician
authorized to declare death, the act contemplates that conversations with the
family may also be carried out by another responsible health care provider, such
as a nurse, social worker, or other person experienced in bereavement
counseling. Review of available medical records, which should include a copy
of the patient's advance directive (if any), should be standard practice.

Recognizing the difficult and sensitive nature of conversations in such
circumstances, the act affords a great deal of flexibility and discretion to those
responsible for the patient's care. The act does not require a formal "informed
consent- to the declaration of death; nor does it require that families receive
detailed or legalistic recitations of the exemption established by the act. The
conversation should be structured in a manner appropriate to the circumstances
and the sensibilities of the family. Greater detail will be appropriate when
information from family members or others revealed in the course of
conversation suggests that there may be reason to believe that the exemption is
potentially applicable. It is important to emphasize that the central question is
the beliefs of the patient, not those of the family member or others speaking on
behalfof the patient. Family members and others should clearly understand that
they are being asked about the beliefs of the patient; they are not being asked for
their own consent to declaring the patient dead or to withdrawing life-sustaining
treatments.

When the physician authorized to declare death has reason to believe, based
upon the available information about the patient's religious beliefs, that a
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declaration of death on the basis of neurological criteria would violate that
individual's religious beliefs, the physician is required to refrain from declarina
the patient dead on the basis of neurological criteria. Life-support mechanisms
used to maintain the individual's circulatory and respiratory functions (such as
a respirator) are not to be discontinued solely on the ground of the individual's
neurological status. Thus, physicians and other health care providers responsible
for the individual's care should generally continue to provide cardio-respiratory
support until it is determined, in accordance with currently accepted medical
standards, that irreversible cessation of all circulatory and respiratory functions
has occurred, and that death should be declared in accordance with the
traditional cardio-respiratory criteria recognized by section 2.

While the act is not intended to establish priorities for allocation of scarce
medical technologies in situations of emergency or triage, neither is it intended
to preclude the application of existing decisionmaking processes generally
applicable in emergency settings, insofar as such decisions might apply to any
irreversibly comatose, terminally ill patients, regardless of whether they meet
"brain death-criteria.

Section 6: Immunities

A licensed health care practitioner, hospital, or the health care
provider who acts in good faith and in accordance with currently
accepted medical standards to execute the provisions of this act and
any rules and regulations issued by the Department of Health or the
Board of Medical Examiners pursuant to this act, shall not be
subject to criminal or civil liability or to discipline for
unprofessional conduct with respect to those actions. These
immunities shall extend to conduct in conformity with the
provisions of this act following enactment of this act but prior to
its effective date.

Comment

Section 6 provides a good faith immunity for health care professionals and
institutions who act in accordance with accepted medical standards to carry out
the provisions of the act and any rules and regulations issued pursuant to the act.
Immunity extends to physicians, nurses, hospitals and other health care
providers, and applies to criminal or civil liability and to discipline for
unprofessional conduct. This section does not absolve from liability or from
professional discipline those whose actions are contrary to accepted professional
standards or the requirements of the act.
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This section is intended to make clear to physicians, hospitals and other
health care providers that non-negligent actions undertaken in compliance with
the act are insulated from potential liability. Physicians should be confident that
they may exercise sound professional judgment in making declarations of death
in accordance with the requirements of this act and good medical practice. This
statutory grant of immunity is intended to calm existing concerns of unfounded
and burdensome entanglements in legal proceedings, and to obviate any
perceived need to seek advance approvals from committees or courts prior to
making a declaration of death in accordance with the provisions of the act.

These immunities are intended to become immediately effective upon the
enactment of this act, and to apply to conduct in accordance with the
requirements of the act and currently applicable law.

Section 7: Effect on Insurance and Health Benefits

Changes in pre-existing criteria for the declaration of death
effectuated by the legal recognition of modem neurological criteria
shall not in any manner affect, impair or modify the terms of, or
rights or obligations created under, any existing policy of health
insurance, life insurance or annuity, or governmental benefits
program. No health care practitioner or other health care provider,
and no health service plan, insurer, or governmental authority,
shall deny coverage or exclude from the benefits of service any
individual solely because of that individual's personal religious
beliefs regarding the application of neurological criteria for
declaring death.

Comment

Section 7 provides that neither the recognition of neurological criteria for
the declaration of death, nor the exercise of the right of exemption from the
application of neurological criteria to declare an individual's death, shall be a
legally valid ground for the denial, impairment or modification of rights or
obligations under the terms of existing policies of health insurance, life
insurance or annuity, or any governmental benefits program. Section 7 protects
the free exercise of personal religious beliefs by prohibiting health care
practitioners and health care providers, health service plans, insurers, and
governmental authorities from employing an individual's personal religious
beliefs as a basis for the denial of coverage or for exclusion from the benefits
of service. Nor can the availability of health coverage, benefits or services be
conditioned upon the exercise or non-exercise of this right.
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Section 8: Reporting and Monitoring

a. Pursuant to the "Administrative Procedure Act," P.L. 1968,
cAlO (C.52:14B-l et seq.) the Department of Health shall
establish rules, regulations, policies and practices as may be
necessary to collect annual reports from health care institutions,
and to gather additional data as is reasonably necessary, to
oversee and evaluate the implementation of this act. The
department shall seek to minimize the burdens of record-keeping
imposed by these rules, regulations, policies and practices, and
shall seek to assure the appropriate confidentiality of patient
records.

b. The Department of Health, the Board of Medical Examiners,
and the New Jersey Commission on Legal and Ethical Problems
in the Delivery of Health Care shall jointly evaluate the
implementation of this act and report to the Legislature,
including recommendations for any changes deemed necessary,
within five years from the effective date of this act.

Comment

Given the innovative features of this act and concerns that have been
expressed regarding aspects of its implementation, section 8 requires the
collection of data necessary to evaluate the act's effectiveness in achieving its
intended objectives and provides a mechanism for proposing any necessary
changes. The Department of Health is directed to collect reports, on an annual
basis, from health care institutions regarding their experience with the
implementation of the act. While minimizing unnecessary paperwork, this
process should provide an empirically sound basis for recognizing and correcting
any difficulties, including any confusion regarding medical standards for the
declaration of death upon the basis of neurological criteria or regarding the
implementation of the exemption provision established by section S.

Section 8b. provides that evaluation of the effectiveness of the act shall be
undertaken jointly by the Department of Health, the Board of Medical
Examiners and the New Jersey Commission on Legal and Ethical Problems in
the Delivery of Health Care. These three bodies are directed to report their
conclusions to the New Jersey State Legislature, including recommendations for
any changes that may be necessary to better achieve the objectives of the act.
The initial report is to be made to the Legislature within not more than five
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years from the effective date of the act. In the event serious difficulties arise,
an earlier report should be made.

The requirement that the initial report be made to the Legislature within five
years of the effective date of the act has no automatic effect upon the continued
validity of the act; the act does not contain a formal "sunset" provision.

Section 9: Severability

If any provision of this act or its application to any individual
or circumstance is held invalid, the invalidity shall not affect other
provisions or applications of this act which can be given effect
without the invalid provision or application, and to this end the
provisions of this act are severable.

Comment
Section 9 states that should a particular provision of the act be held invalid,

the other provisions that can be given effect without the invalid provision will
continue to have legal force and effect. The invalidity of one provision will not
invalidate the entire Declaration of Death Act. Section 9 follows widely used
language enacted by a number of state legislatures and approved by the Uniform
Law Commissioners in the Uniform Rights of the Terminally III Act (1985).

Section 10: Effective Date

This act shall take effect on the 180th day following the date of
its enactment.

Comment

The New Jersey Declaration of Death Act was signed into law on April 8,
1991.

Since the act envisions a regulatory process to establish medical standards
for the declaration of death on the basis of neurological criteria, time is allowed
for this process to be completed and communicated to the relevant professional
communities before the act becomes fully effective. However, since declarations
of death on this basis are now taking place in New Jersey pursuant to court
decision, it is intended that the act's immunity provisions be immediately
effective with respect to conduct in conformity with the provisions of this act
(including respect for the exemption provision).

fffff
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1be New .JerKJ OvnmIML)D OD Le&aI aDd EthIcal ProbletDA ID the Deltftry 01 Health CaN

PROXY DIRECTIVE-(Durablc Po_r of AttomCI for Health Care)
Dee"'dOD of Health Care Reprc~Dtatift

I understand that as a competent adult. I haw the nght to make decisions about my health care.
There may C'Om~ a ttme when 1am unabje, due to physical or mental Incapacity. to make my own health
care decisions. In these ctrtumstanees, those canng for me will need direction and they will tum to
someone who knows my values and health care wishes. By WJ1t1ng this durable power of attorney for
health care I appoint a health care representauve with the I~gal authortty to make health care dectstons
on my behalf and to consult with my phystclan and others, 1 direct that this document become part of
my permanent medlcal records.

A) CHOOSING A HJ!'ALTII CARE REPRESENTA11VE:

1. . hereby designate _

of _

(homc addreM aad telcphoDc Dumber of bcalth c:arc rcp~atatlft)

as my health care representative to make any and all health care decisions for me, Including dectsions
to accept or to refuse any treatment, service or procedure used to diagnose or treat my physical or mental
condition and decisions to provtde, withhold or withdraw Itf~-sustalnlngmeasures.I direct my representa
tjve to make deetstons on my behalf In accordance with my wishes as stated In this document, or as
otherwtse known to him or her, In the event my wishes are not clear, my representative Is authorized
to make decisions In my best Interests, based on what Is known of my wishes.

This durable power of attorney for health care shall take effect In the event 1become unable to make
my own health care deetstons. as determined by the physician who has prtrnary responstbtlity for my
care. and any necessary conflrmtng det~nnlnatlons.

B) ALTERNATE REPRESENTA11VES: If the person I have designated above Is unable, unwilling or
unavailable to act as my health care representauve, I hereby designate the following personts) to act as
my health care representanve, In the order of prtortty Slated:

I. name _

addrf.'SS _

ctu] 510Ie

lerephone _

2. name _

addrf.'SS _

ell!! 51011' _

lelephone _

C) SPECInC DIRECTIONS: P1caac IaJdaI the .tatemcat below which best CZJlrcMCS your wlabcs.

__ My health care representauve Is authorized to direct that artificially provided Ilutds and
nutrtnon, such as by fredlng tube or Intravenous Infusion. be withheld or withdrawn.

__ My health care represemanve does not have this authortry. and 1 direct that artificially
provided Ilutds and nutrtuon be provtded to preserve my IJf~. to the extent medically ap
propnate.

page I of 2
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IIj !pu have any addltlonal specljlc Instructions concernIng !pur care !pu may use the space below
or attach an addItional statement}

D) COPIES: 1lIe original or a copy of this document has been gtven to my health care representatree
and to the folJowlne

__________ slal~ 'l"Il"phoM _

__________ Slal~ '~lephoM _

I. namr

address

cIty

2. name

address

CIty

E) SIGNAnJRE: Bywritlng this durable power of attorney for health care.Hnform those who may become
entrusted with my care of my health care wishes and Intend to ease the burdens of declslonmaklng whIch
this responslbtllty may Impose. I have dIscussed the terms of thIs deslgnatlon with my health care
representatjve and he or she has willingly agreed to accept the responsibIlity for actlng on my behalf
In accordance with my wishes as expressed In this document I understand the purpose and effect of
this document and sIgn It knowingly. voluntarily and after careful dellberatlon.

S....ed thJa da7' ol , 19_

sfgnalu"" _

address _

Clty stal~ _

F) wrnmssES: I decl~ that the person who sIgned thIs document. or asked another to sign thIs
document on hIs or her behalf, dId so In my presence. that he or she Is personaDy known to me. and
that he or she appears to be of sound mInd and free of duress or undue InOuenoe. I am 18 years of age
or older. and am not designated by this or any other document as the person's health care representanve,
nor as an alternate health care representatjve,

I. wl/ness _ 2. wI/ness _

addn'SS _ address _

clty slal~ _ cIty stal~ _

sfgnalu"" _ slgnalu"" _

dalt' _ dalt' _

New JeI'Se7' ColllJllJuloa _ te,.r and EthIcal Proble_
m the DellvetJ' of Hcalth Care

(1be New JeI'Se7' Bloetbica Commlsaloa)
IIan:h 1991 page 2 of 2
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Appeadix A: Advaoce Directive. (or Hulda Care FonnI

The NewJe~ CommJ..loa oa Lea-J aad I!:thIcaI ProbIe.... Ia lbe De1he1')' of Health Can

COMBINED ADVANCE DIRECTIVE FOR HEALTH CARE
[Combined PrT»cu and Instnlcdon l>b'ectWe]

I understand that as a competent adult I have the right to make decisions about my health care.
There mav come a time when I am unable. due to physical or mental Incapacity. to make my own health
care decisions. In these circumstances. those caring for me wiD need direction concerning my care and
will tum to someone who knows my values and health care wishes. I understand that those responsible
for my care wiD seek to make health care decisions In my best Interests. based upon what they know
of my wishes. In order to provlde the guidance and authority needed to make decisions on my behalf:

I. hereby declare and make known my Instructions and wishes
for my future health care. This advance directive for health care shall take effect In the event I become
unable to make my own health care decisions. as determined by the physician who has primary responsi
bility for my care. and any necessary confirming determinations. I direct that this document become pan
of my permanent medical records.

Ia compietinC Part Oae of thI8 dIrecdve. JOG wm deeljpIate aa Iaclhidaal you tnaat to ad .. YOGI' le,.uy
reeoplzed health care represental1ft to make bealth care declalODl for JOG Ia lbe neat JOG are unable to make
elect-loDl for younelf.

Ia compietinCPut~ ofth18 dlrecl1ft, JOG wm proYide laetructloDl concera!nCyour bealth care prelereacea
aad wlebee to your health care repreKDtal1ft aad otben wbo wm be enb'ulted with reepoDlIbWty for your care,
euch .. your pbyelclaa, 6unIlJ memben aad frIeD..

Part One: DestenaUOD of • Health care RepresentaUft

Al CHOOSING A HEALTII CARE REPRESENTATIVE:

I hereby dcslpate:

namt' _

address _

ctty slalt' _

1t'lepholW _

as my health care representative to make any and all health care decisions for me. Including decisions
to accept or (0 refuse any treatment service or procedure used to diagnose or treat my physical or mental
condition. and decisions to provide. withhold or withdraw nfe-susraintng measures.t direct my representa
tive (0 make decisions on my behalf In accordance with my wishes as stated In this document or as
otherwise known to him or her. In the event my wishes are not clear. or a situation arises I did not
anticipate. my health care representative Is authorized to make decisions In my best Interests. based upon
what Is known of my wishes.

I have discussed the terms of this designatton with my health care representative and he or she
has v.·lIlingly agreed to accept the responsibility for acting on my behalf

page I of 6
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B) ALTERNATE REPRESENTAT1VES: If the person I have designated above Is unable, unWIlling or
unavaHable to act as my health care representatjve, I hereby designate the folloWIngpersonts] to act as
my health care representanve, In the order of pr1or1ty stated,

I. name _

addft'ss _

Clt!l state _

/t'/t'phont' _

2. nnrne _

address _

Clty s/a/t' _

/t'lt'phont' _

Part Two: InatruCdOD Dlrecthe

In Part Two. you are asked 10 provIde Inslrucl/ons concerning yourfuture hea/lh care. This will
reqUire making Important and perhaps d!Ulcu/l chotces, Before complennq your dlrecl/ve. you should
discuss these maNers w/lh your hea/lh care representaltve. doctor.jaml/y members or others who may
become responsible for your care.

In SectioDS C lUId D. you may slate the circumstances In whiCh vartousforms of medical treatment.
IncludIng l!fe·sustalnlng measures. should be provIded. wllhheld or discontInued. If the options and
choIces below do no/fully express your wishes. you should use SectiOD E. and/or altach a statemenl
to Ihls documenl whiCh would provide Ihose responstbiefor your care wllh addll/onallryonnallon you
Ihlnk would help Ihem In making decisions aboul your medlcaltrealment P1eue IamWarlze youne1f
with aU .ectiODS of Part Two Wore eompletme yoW' dlredift.

C) GENERAL IJIISTRUcnONS. To Inform those responsible for my care of my specific WIshes. I make
the following statement of personal views regarding my health care:

IDJtIal ONE of the 10Uowlq two atatemeDta with wllJeh you aaree:

1. __ I direct that aD medically approprtate
measures be provided to sustain my IIf~. regardless
of my physical or mental condition.

2. __ There are circumstances In which I
would not want my IIf~ to be prolonged by further
medical treatment, In these circumstances. 1I1~

sustaining measures should not be Initiated and
II they have been, they should be drsconunued, I
recognize that this Is likely to hasten my death. In
the folloWIng. I specify the circumstances In which
I would choose to forego life-sustaining measures.

q JIOU h_ initialed statement 2. on the following page please Initial each oj the statementa la.
b. e) UJith whleh you agree:
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•. __ I realize that there may come a time when I am diagnosed as havtng an Incurable and
Irreversible Illness. disease. or condiuon, If thIs occurs. and my attending physicIan and at least one
addinonal physician who has personally examined me determrne that my condllion Is tel"lDiDal. I drrect
that hfe-sustatntng measures which would serve only to artlOclally prolong my dying be wtthheld or
discontinued. I also dtrect that I be given all medically appropriate care necessary to make me comfortable
and to relieve pain.

In the apace provided. write In the bradleted pIuue with wbJch JOu ~:

To me. terminal condllion means that my physIcians have determined that;

(I wI11 die w1tb1D a few de,.1 II wDJ die wItb1D a few wedlal
[I have a Ufe upectaDC7 of approldmateq or '- lenler 6 monlhs. or I !/<"Irll

b. __ If there should come a time when I become permanently UDcoD8Cloua. and II Is determined
by my attending physician and at least one addlllonal physician wtth appropriate expertise who has
personally examined me. that I have totally and Irreversibly lost consciousness and my capacity for
Interaction wllh other people and my surroundings. I direct that ltfe-sustamtng measures be wnhheld
or dtscontmued, I understand that I wtll not experience pain or discomfort In this condlllon. and I dtrect
that I be given all medically appropriate care necessary 10 provide for my personal hygiene and dignity.

c. __ I realize that there may come a time when I am diagnosed as having an Incunble and
lrTevel'lllble Illness. disease. or condition which may not be terminal. My condttton may cause me to
experience severe and progressive physical or mental detenoratton and/or a permanent loss of capacities
and faculties I value highly. If. In the course of my medical care. the burdens of continued life wnh
treatment become greater than the beneflts I expertence.r direct that life-sustaining measures be withheld
or disconttnued. I also direct that I be given all mediCally appropriate care necessary to make me com
fortable and 10 relieve pain.

(Paragraph c. rovers a wIde range oj possIble s/lua/lons In whIch you may have experienced
panlal or complete loss oj cenaln menIal and physIcal capactttes you l.alue hIghly. If you wish. In
the space provIded below you may specify In more delall the cond/llons In whIch you u'Ould choose
10fore9O 'ife·suslalnlng measures. You mlghtlndude a deSCrlpllon oj thefaculttes. or capac/lles. whIch.
,( Irrelrlevably 1051. lL'Ould lead you 10 accept death ralher Ihan conllnue 11L',ng. You mayu'anl 10 express
any spectal concerns you hal'e aboul panlcular medtcal rond/llons or treatmenls. or any olherronslder·
allorlS WhIch LL'Ould proVidefurther guIdance to those who may become responsible jor your care. !(
necessary. you may allach a separate slalementto thts documenl or use SecdDn E 10 provIde add/llonal
I nstructtons.)

Examples of condtuons which I find unacceptable are
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D) SPECIFIC INSTRUcnONS: ArtIflcla1ly ProvIded P1u1da aDd Nubitioa: Cudlopulmoauy Reauel
latioa (CPR). On page 3 you prol"ded general Inslrucllons rt>gardlng '!fe-suslalnlng measures. Here
you are asked 10 glue specific Inslrucllons regardIng two Iypes oj 'ife·sustalnlng measures-s-arnftctatlu
prol"ded fluIds and nulrtl/on and cardIopulmonary resuscucuon.

III the apace provided. write III the bracketed phruc with wbJch you acree:
1. In the circumstances I Initialled on page 3. I also direct that artificially provided fhnds and nutrttton,
such as by feeding tube or Intravenous Infusion.

[be w1thbeJd or w1t11drawo and that I be allowed to cUe)
(be provided to the Uleot medically appropriate)

2. In the circumstances I Intllalled on page 3. If I should suffer a cardiac arrest. I also direct that
cardiopulmonary resuscnauon (CPR)

[Dot be provided and that I be allowed to die 1
(be provided to preKrft my UIr. aoIeaa medlcaJJy Inappropriate or futile)

3. If neither of the above statements adequately expresses your wishes concerning artificially provided
fluids and nutrition or CPR please explain your Wishes below.

E) ADDmONAL INSTRUcnONS: (You should proulde any addlllonall'!!'ormal/on aboul your hea/lh
care preferences which Is Important to you and whIch may help Ihose concerned with your care 10

Implement your wishes. You may wish to dIrect your health care represenlalfue.jamf/y members. or
your health care proulders to consult with others. or you may wish to dlrecl [hat your care be prol"ded
by a parrlcular physIcIan. hospital nursIng home. or al home. If you are or belleue you may become
pregnant you may wish to state specific Instruclfons. If you need more space than Is proulded here
you may allach an addlllonal statement to this dlrecllve.)

F) BRAIN DEATH: (The State oj New Jersey recognizes the IrreLlers/ble cessalfon oj all Junctions q{
the entire braIn. Including the braIn stem (also known as whole braIn death]. as a legal standard
jor the declarallon oj death Houseoer, tndlulduals who cannol accept [his standard because oj their
personal religiOUS bellejs may requesl Ihal /I not be applied In determIning
theIr dealh)

InJtiaI the foUowm, at8tement only If It appUea to you:

__ To declare my death on the basis of the whole brain death standard would violate my personal
religious beliefs. I therefore wish my death to be declared solely on the basis of the tradilional crtterta
of trreverstble cessation of cardiopulmonary (heartbeat and breathing) function.
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GJ AFI'ER DEATH-ANATOMICAL GIPT8: (It Is now possible to transplant human oryans and ttssue
In order to save and Improve the lives oj others. Oryans. ttssues and other body paris are also used
Jor therapy. medical research and education. This secNon allows you to Indicate your desire to make
an anatomical g!ft and if so. to provide Instructions Jor any limitations or special uses]

IDltl.ll the ltatementa which~ 101Il' wUbee:

I. __ I wtab to make the follow1ng anatomical gtft to take effect upon my death:

A __ any needed organ!! or body parts

B. __ only the following organs or parts

for the purposes of transplantallon. therapy. medical research or educatton, or

C. my body for anatomtcal study. tf needed.

D. special IImltallons. If any:

If you wish to provide addtttonal tnstrucllons. such as Indtcaltng your preference that your organs be
gtven to a specific person or tnstttunon, or be used for a specific purpose. please do so tn the space provided
below.

2. __ I do not wtab to make an anatomical gtft upon my death.

Part Tbree: Steaature IUld WltDeeae.

HI COPIES: The original or a copy of this document has been gtven to the foUowlng people (NOTE: If
you have chosen to designate a health care representaNve. It Is Important that you provide him or
her with a ropy oj your dtrecttoe.l:

I. namf' _

addrf'SS _

rtu] Slalf' _

1f'lephonf' _

2. name _

address _

cfry slale _

lelephone _
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II SJGNAn1RE: By writing this advance directive. , Infonn those who may become entrusted with my
health care of my wtshes and Intend to ease the burdens of dectslonrnaktng which this responsibility
may Impost'. , have discussed the terms of this designation with my health care representative and he
or she has willingly agreed to accept the responsIbility for acting on my behalf In accordance with this
dlrt'Cllv~. I understand the purpose and effect of this document and sign Jl knowingly, voluntarily and
after careful deltberatton.

S!&Ded ~ daJ fIII , 19 __

slgnalurf' _

address _

ctly suu« _

J) WITNESSES: I declare that the person who stgn~ this document, or asked another to Sign this
document on his or her behalf. did so In my presence, that he or she Is personally known to me. and
that he or she appears to be of sound mInd and free of duress or undue Influence. I am 18 years of~
or older, and am not designated by this or any other document as the person's health care representattve,
nor as an alternate health care representauve,

_____________5Ial" __.,....- _

_____________ 5101" _

I. witness

address

clly

slgnalurf'

dale

2. wllness

address

clly

slgnalurf'

dal"

New JerIeJ ColDIDJNloD OD Le&il1 aDd EthIcal
Problema lD the De1IftrJ fill Health Care
(1be New JerIeJ Bloethlc. ColDIDJNloDI

II.ucb 1991
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INSTRUCTION DIRECTIVE

I understand that as a competent adult I have the right to make dectstons about my health cart'.
There may come a ttrne when I am unable, due to physical or mental Incapacity, to make my own health
cart' dectstons. In these ctrcumstances, those canng (or me wtll need direction concernmg my cart' and
they will require tnformauon about my values and health care wishes, In order to provide the guidance
and authority needed to make dectstons on my behalf

AI I. , hereby declare and make known to my (amlly. physician. and
others, my Instructions and wishes (or my future health care. I direct that all health cart' declslons.
Including dectslons to accept or refuse any treatment. service or procedure used to diagnose, treat or
cart' (or my physical or mental condition and declstons to provide. wtthhold or wtthdraw llfe-sustamtng
measures. be made In accordance with my wtshes as expressed In this document. This Instruction
dtrecnve shall take effect In the event I become unable to make my own health cart' decisions. as
determined by the physician who has primary responslbthty (or my care, and any necessary confirming
deterrntnauons. I direct that this document become part of my permanent medical records,

Part One: Statement of My WIshes Concerning My Future Health Care

In Part One. you are asked to provide instructfons concerntng yourfuture health care. Thts will require
makIng tmportant and perhaps d!lficult choices. Before completfng your dlrectfve, you should dLscuss
these mailers wllh your doctor,jaml/y members or others who may become responsible jor your care.

In sectioDS B and C. you may state the circumstances In which various jorms oj medtcal treatmenL
IncludIng life-sustaInIng measures. should be provided. withheld or dLsconllnued. If the options and
choIces below do notjully express your wtshes. you should use sectioa D. and/or attach a statement
10 Ihls document whIch would provide Ihose responsiblefor your care wl/h addlltonallnjormatfon you
think would help them In making dectslons about your medtca/treatment Pl_ fa.millarlze yo_If
with all sectioa. of Part Oae before compJetla& your cIIrectift.

BI GENERAL INSTRUCTIONS. To inforrn those responsible (or my can' of my specific wishes. J make
the following statement of personal VIN'S regarding my health care:

Initial ONE of the 10Uowm, two .tatemeata with which you ape:

1. __ I direct that all medically appropriate
measures be provided 10 sustain my llfe. regardless
of Illy physical or mental condu ion.

2. __ There are circumstances In which I
would not want my lI(e to be prolonged by further
medical treatment. In these circumstances. Il(t'
sustaining measures should not be iruuated and
rf the)' have been. they should bt' discontinued. I
recognize that thts Is likely to hasten my death In
the foliowtng, I specify the circumstances in which
I would choose to forego llfe-sustarntng measures.
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1be New JeI'H7 CoIDJII.IIaIOD 00 LeeaJ aDd EtblcaJ Problema III the De1tYe1'1 01 RMlth care

q JlGuh_ lnidaled atatement 2 on page J. please lnldaJ each oj the atatementa (a, b. c] &Dfth wIIlcA
JlGu GIl"':

L __ I realize that there may come a time when I am diagnosed as having an Incurable and
Irreversible Illness, disease. or condition. If this occurs. and my attending physician and at least one
additional physician who has personally examined me determine that my condition Is termIDaI. I direct
that IIfe-sustalnlng measures which would serve only to arttnclally prolong my dytng be wtthheld or
discontinued I also direct that I be given all medically approprtate care necessary to make me comfortable
and to rel)eve pam.

III tbe apace provided, write In tbe bracketed phrue with wbldl you ..cree:

To me. terminal condition means that my physicians have determined that:

II will cUe wtthID a lew de,., II will die wtthID • lew _a!
(I beft • 1IIe espec:taDc1 01 approldmatelJ or leaa (enter 6 months. ex 1 year/I

b. __ If there should come a time when I become permancDtly UDCODadOua. and It Is determined
by my attending physician and at least one additional physician wtth approprtate expertise who has
personally examined me. that I have tola1Jy and Irreversibly lost consciousness and my capacity for
Interaction with other people and my surroundings. I direct that life-sustaining measures be wtthheld
or discontinued. I understand that I wtDnot experience paln or discomfort In this condition, and I direct
that I be given all medically approprtate care necessary to provtde for my personal hygiene and dignity.

C. __ I realize that there may come a time when I am diagnosed as having an Incurable aDd
I.rrneralble Illness. disease. or condition which may not be terminal My condition may cause me to
experience severe and progressive physical or mental detertoratlon and/or a permanent loss of capacities
and faculties I value highly. If. In the course of my medical care. the burdens of continued Ufe wtth
treatment become greater than the beneflts I expertence.I direct that life-sustaining measures be wtthheld
or discontinued I also direct that I be given all medically approprtate care necessary to make me com
fortable and to relieve paln.

(Paragraph Co covers a wide range oj possible situations In which you may have expertenred
partial or complete loss oj certain mental and physical capacities you value highly. If you wish. In
the space provided below you may specify In more derail the conditions In which you would choose
toJorego life·sustalnlng measures. You might Include a descrfptlon oj the faculnes or capacities. which.
iftrretrtetJably lost would lead you to accept death ralher Ihan continue living. You may want to express
any special concerns you have about parttcular medical conditions or treatments. or any other consider
ations which would providefurther guidance to those who may become responsibleJor your care, If
necessary. you may atlach a separate statemenl to this document or use S«dDn D to provtde ad·
dWonal tnstructlons.}

Examples of conditions which I Ilnd unacceptable are:
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C) SPECIP1C INSTRUCTIONS: ArdflclaUy Provided ptulda and Nutrition: C&rdlopulm.>1lU7 Re.uad
tadon (CPR). On page 2 you provided general Inslrucllons regarding life-suslalnlng measures. Here
you are asked to gilif' specific Inslructlons regarding two Iypes oj 'ife·sustalnlng measures-artificially
prooided fluids and nulritlon and cardiopulmonary resuscitation.

III the apace provided. write In the bracketed phrue wltb wblch you aaree:
I. In the circumstances I Initialled on page 2, I also direct that artificially provided flulds and nulrillon.
such as by feeding tube or Intravenous Infusion.

(be w1thbdd or w1thdraWD aDd that I be allowed to die)
(be provided to the eateot mecIJcaIJy appropriateI

2. In the circumstances I Initialled on page 2, If I should suffer a cardiac arrest, I also direct thai
cardlopulmonary resuscltallon (CPR)

(Dot be provided aDd that I be allowed to die)
[be provided to prellClVe my 1JIe. lillie.. meclJcaIJy Inappropriate or fudle)

3. If neither of the above statements adequately expresses your wishes concerning artlnclally provided
flurds and nutrition or CPR please explain your wishes below.

D) ADDITIONAL INSTRUCTIONS: (You should provide any addl/Ionailryormallon aboul your health
care preferences which Is tmportant to you and which may help those concerned wtlh your care to
Implemenl your wishes. You may wish to dtrect jamtlu members or your health care providers 10 consult
with others. or you may wish to direct Ihat your care be prol'lded by a particular physicIan. hospital
nursing home, or al home. If you are or beitelif' you may becomepregnant you may wish 10 srcre specific
Inslructlons. If you need more space than Is prol'lded here you may atlach an additional slalemenl
10 Ihls dlrf'CtllIf'.)

E) BRAIN DEATH: (The Siale oj New Jersey rf'Cognlzes Ihe Irreversible cessation of all Junctions qf
Ihe entire brain. Including Ihe brain stem (also known as whole brain death), as a legal slandard
.for the df'Claratlon oj death. Houiever. Indll'lduals who cannot accept Ihls slandard because oj their
personal reltgious beltefs may request that It nol be applied In delermlnlng their deatii]

IDJdaI tbe foUowing statement ooly If It appllea to you:

__ To declare my death on the basis of the whole brain death standard would violate my personal
rt'ligious beliefs. I therefore 'wlsh my death to be declared solely on the basis of the traditional criteria
of trreverslble cessation of cardtopuhnonary (heartbeat and breathIng) funcllon.
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'1 APTER DEATH-ANATOMICAL GIn'S: lIt Is now possible 10 transplant human oryans and tlssue
tn order 10 save and Improve the lives oj others. Oryans. tlssues and other body paris are also used
Jor therapy. medical research and education. This secnon allows you 10 IndIcate your desire 10 make
an anatomIcal g!fl and !f so. to provide Instructlons Jor any /lmllatlons or specIal uses.}

IDltial tbe 8tatementa which apreu ,oar wtabee:

1. __ r wWl to make the f01lowlng anatomical gift to take effect upon my death:

A. __ any needed organs or body parts

B. __ only the follOwing organs or parts

for the purposes of transplantation. therapy. medical research or education. or

C. __ my body for anatomIcal study. If needed.

D. __ special limitations, If any:

If you wish to provide additional Instructions, such as Indicating your preference that your organs be
given to a specific person or Institution. or be used for a specific purpose, please do so In the space provlded
below.

2. __ r do not'" to make an anatomical gift upon my death.

Part Two: Sten&ture and WltDeuee

G) COPIES: The original or a copy of this document has been gtven to the following people lNOTE: 11
Is Important that you provIde aJamlly member.jr1end or your physIcIan wIth a copy oj your directive.}:

1. name _

address _

clly stale

telephone _

106

2. name _

address _

cl.ty state

telephone _
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H) SIGNAn1RE: By wrltlng this Instructton directive, I Infonn those who may become entrusted with
my health care of my wishes and Intend to ease the burdens of dt'clslonmakJng which this responsIbility
may Impose. I understand the purpose and effect of thIs document and sign II knowlngly, voluntar11y
and after careful deliberation.

SlCDed tb!8 day 01, • 19

slgnalll"' ---

addfl'SS _

Cl"' state _

I) WITNESSES: I declare that the person who signed this document, or asked another to sIgn this
document on his or her behalf. did so In my presence, that he or she Is personally known to me. and
that he or she appears to be of sound mind and free of duress or undue Influence, I am 18 years of age
or older. and am not designated by this or any other document as the person's health Can' representative.
nor as an alternate health Can' representative.

I. untness

address

clly

slgnalu",

dale

2. usuness

addfl'SS

clly

stqnature

dale

state

suue

New Jeney CommJsslOD OD Lepl and Ethical
ProblelD8 lD the De1lYery 01 Health Care
(11Ie New Jeney Bloethica CoIllJll.lsa.lOD)

March 1991
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Death and the Brain Damaged Patient
p~fJQIWlJor1MNewJeney Commission on Legallllld ElJdcal Problmu in
rite DeUwry ojHealdl Care by Jerry M. Bel8h, M.D., Robe" Wood Johnson Medical School

Most of US have heard the term brain death. And, unfortunately, some
of us have known relatives or friends who have been declared brain-dead.
However, the meaning of the term and its relationship to our traditional
understanding of death may be unclear. The purpose of this pamphlet is to
explain in lay terms the concept of brain death and how this concept influences
the activities of physicians in treating severely brain-damaged patients and
declaring death.

Since earliest times, death was determined when a patient's breathing
and heartbeat permanently stopped. And, in the era prior to mechanical
ventilators and other life-support systems, death was usually quite clear to doctor
and family. If a person stopped breathing or his heart stopped beating it was
certain that his entire cardiac, respiratory and brain functions would come to a
halt. When these organs stopped functioning, the entire body would begin a
process of disintegration and decay, thus reassuring physicians that the person
was indeed dead.

In today's modem hospital, technological advances in life-support
systems have become commonplace, resulting in advances in patient care
unheard of just a short time ago. Mechanical ventilators, cardiac pacemakers,
medication to support circulation and heart function, and mechanical or
transplanted organs have all contributed to our ability to prolong life. However,
the use of this same technology has resulted in situations where patients have
lost major signs of life (such as brain function), while other presumed signs of
life (heartbeat and breathing) are being artificially maintained. Patients may
suffer total and irreversible loss of all brain functions as a result of hemorrhage,
trauma, tumor, or lack of oxygen related to cardia-pulmonary arrest. Yet,
emergency and intensive care personnel can often maintain or re-establish
heartbeat and breathing with the help of technological support despite the
absence of brain functions. In cases like these, physicians realized that the
determination of death was not as clear-cut as it had been in the years prior to
mechanical ventilators. Such cases caused the medical, legal and religious
communities to re-evaluate and more precisely define how death is determined.

Over the last 25 years the dilemma of how to deal with these
unfortunate cases has largely been resolved. Beginning with the report on brain
death by a distinguished Harvard Medical School committee (1968) and
proceeding with the guidelines on determination of death issued by the
consultants to the President's Commission for the Study of Ethical Problems in
Medicine and Biomedical and Behaviorial Research (1981), widespread national
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agreement bas evolved among medical and legal experts concerning
determination of death in the brain-damaged patient. These experts agree that
the total and irreversible absence of all functions of the entire brain means death
of the individual, even if mechanical support systems can sustain the heart and
lungs.

Questions & Answers About Brain Death

1. What is brain death?

The term brain death, first used in 1968, means that a human's brain bas
permanently stopped functioning while the heart is kept beating with the aid of
machines and drugs. It is used to describe the death of a patient due to total
and irreversible destruction of all functions of the entire brain. Death is
determined this way only when a patient's respiratory and circulatory systems
are being artificially maintained in an intensive care unit. For such a patient
the brain death standard is used to determine death.

2. Is the death in the tenn "brain death" the same as traditional
cardiopulmonary death (Le., death when heartbeat and breathing stop?)
Yes. Death is generally considered an event where functioning of the human
being or "organism as a whole" bas permanently ceased. Once death occurs an
individual can no longer integrate the various organ systems of the body nor
respond to his or her internal or external environment. These functions are
controlled by the brain, the critical organ which, unlike the heart or lungs, can
never be replaced. For these reasons death is the same whether it is determined
by neurological testing of brain function (as with brain-damaged patients on
ventilators) or by bedside testing of cardiopulmonary function (as with all other
patients). Once the cardiopulmonary system--whether artificially supported or
not--bas permanently ceased to function, the brain no longer receives oxygenated
blood and likewise ceases to function. In both situations (cessation of brain
functioning despite heartbeat and the more common cessation of
cardiopulmonary functioning), the result is death of the human organism. When
death is declared according to neurological criteria all life-support measures are
ordinarily discontinued. (But see questions 9 & 10.)

3. What functions of the brain cease with brain death?

All functions of the brain have permanently ceased when the patient is
determined dead. This includes functions of both the cerebral hemispheres
(Wupper brain") and of the diencephalon and brainstem (Wlower brain"),
Functions of the upper brain include cognition, memory, voluntary control of
movement, and capacity for experiencing emotions and pain. Functions of the
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Appendix B: Death and the Brain Damaged Patienl

lower brain include breathing, circulation, temperature control, and integration
of organ systems. The brainstem also controls eye and facial movements,
chewing, yawning, swallowing, and several other "brainstem reflex" movements.
Consciousness is controlled by the interaction of the cerebral hemispheres with
the diencephalon and brainstem.

4. What tests are utilized to detennine if a patient is brain dead?

Prior to testing a patient for brain death potentially reversible medical conditions
such as drug intoxication, low blood pressure, or extremely low body
temperature must be searched for and either treated or ruled out. Once these
conditions have been eliminated, testing for brain death is then appropriate.
Over the years, a set of tests has been developed which reliably determines that
all brain functions have irreversibly ceased. Although there may be some minor
variations among hospitals and physicians, all testing requires demonstration of
the following: (1) the patient must be completely and persistently unresponsive;
(2) brainstem reflexes (e.g., eye response to light, gag response to tracheal
suctioning) must be absent; and (3) there must be no spontaneous breathing.
These sets of tests must be administered twice. The period of time between
testing varies depending on the suspected cause of the injury and other factors.

In addition, in some cases laboratory tests to confirm the absence of brain
functions may be necessary. This lab test is usually either an electro
encephalogram (EEG) or a cerebral blood flow study. The EEG records brain
activity on paper when the brain is functioning; the EEG is essentially flat when
the brain is not functioning. The cerebral blood flow test measures blood flow
to the brain and will record essentially no flow when the brain has ceased
functioning.

S. How reliable are these tests?

Based on extensive medical experience over nearly 20 years, these tests have
proven to be totally reliable in identifying the brain-dead patient and only the
brain-dead patient. In the words ofone expert, "the validity of the criteria [i.e.,
brain death tests1must be considered to be established with as much certainty as
is possible in biology or medicine. •

6. What is coma?

Coma is a state where the patient appears to be sleeping but cannot be aroused
to open the eyes or perform any purposeful movements. Coma is usually caused
by a severe abnormality of the brain caused by disease or injury. Depending on
the extent and severity of brain damage, the patient mayor may never recover
or "wake up". Becauseindividuals determined to be brain dead according to the
tests described above have permanently lost all functions of the entire brain, they
cannot wake up. These individuals are not in a coma but, in fact, are dead.
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7. What is persistent vegetative state?

The term persistent vegetative state (WpVS W) describes the condition of a patient
who has lost all functions of the cerebral hemispheres or upper brain (e.g.,
cognition, memory, ability to experience pain and emotion) but maintains all or
some functions of the brainstem (e.g., breathing, eye opening, chewing). Such
patients may appear to be awake, but they are not aware of and do not interact
in any meaningful way with their environment. Although prognosis for any
recovery of cognition is excluded by this diagnosis, these patients exhibit some
signs of brain functioning and are certainly not dead. With the help of excellent
nursing and medical care, patients can be sustained in this condition for many
years.

8. Are there laws concerning brain death?

As of April 1991, all SO states recognize by law that a patient may be
determined dead based on neurological testing for brain death. Brain death
standards have been widely accepted by the medical community across the nation
for many years. Guidelines for brain death determination in New Jersey are
established by regulations issued by the Board of Medical Examiners and the
Department of Health. These guidelines are based on those published in 1981
by the distinguished President's Commission for the Study of Ethical Problems
in Medicine and Biomedical and Behaviorial Research.

9. What is the stance of the major religions regarding brain death?

Most religious traditions recognize that irreversible cessation of total brain
functioning (i. e., brain death) indicates death of the human being. Some
traditions do not recognize brain death criteria and continue to rely on the
traditional criteria of cessation of heartbeat and breathing in determining death.
Family members are encouraged to discuss religious aspects of death
determination with the patient's physician, a member of the clergy or hospital
chaplain.

10. What happens if the patient's religious beliefs do not recognize brain
death?

New Jersey law recognizes an exemption from the application of the brain death
standard if a declaration of death on this basis would violate the patient's
personal religious beliefs. In these circumstances life-support mechanisms should
be continued until death is determined according to the traditional standard of
permanent cessation of hearthbeat and breathing. Individuals, or the family
members and friends of patients who for religious reasons do not accept brain
death, should clearly communicate this fact to the attending physician or other
health care provider. A person may also wish to document his or her religious
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beliefs regarding brain death in an advance directive for health care which can
then be attached to the patient's medical records when entering the hospital.

11. How are the topics or brain death and organ transplantation related?

Transplantation of a viable heart, kidney, lung, liver, or pancreas into a sick
patient is often the only way of providing a renewed and healthy life to that
patient. The major and sometimes only source of such transplantable organs are
patients who are determined dead by neurological testing, although not all brain
dead patients are suitable organ donors. It should be absolutely clear that no
organs can be removed from such a patient unless (1) the patient meets all
accepted medical criteria for brain death; and (2) the patient indicated a desire
when living to make an organ donation upon his or her death such as by
completing an organ donor form, or, in the absence of patient consent, there is
informed consent by the family. If the patient's prior oral or written expressions
indicate an objection to donating his or her organs, then no organs can be
removed. Further information on organ donation can be obtained from your
local hospital or the State Department of Health.
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Commission Publications

Single copies of the following publications are available for the cost of postage
and handling. For information on obtaining multiple copies please write to the
Commission.

• The New Jersey Advance Directivesfor Health Care and Declaration ofDeash
Acts: Statutes, Commentaries and Analyses. November 1991. $3.00 per copy.

• Advance Directives for Health Care: Planning Ahead for Important Health
Care Decisions. March 1991. For a single copy send a 9 X 12 inch self
addressed stamped envelope with $1.00 postage.

• Problems and Approaches in Health Care Decisionmaking: The New Jersey
Experience. May 1990. $5.00 per copy, single copies only.

• The New Jersey Advance Directives for Health Care Act: A Guidebook for
Health Care Professionals. Available January 1992. $2.00 per copy.

Please send a check or money order payable to the Treasurer, State of New
Jersey to:

The New Jersey Bioethics Commission
CN-061

Trenton, New Jersey 08625
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