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LETTER OF TRANSMITTAL 

To the Honorable Harold G. Hoffman, Governor of New 
Jersey, and to the Senate and General Assembly of the 
State of New Jersey: 

This Commission transmits herewith the attached Pre
liminary Report of its investigation and recommendations. 

The Commission is unanimous in believing that the 
changes we have recommended in the Welfare Laws for 
NewJersey are desirable and should be given full con
sideration by the Legislature. May I point out to you, 
however, that our Commission was not charged with the 
responsibility of investigating the financial affairs of the 
State and its ability to assume any additional expense 
incidental to the carrying out of this program. 

The Commission realizes that the Federal Government 
has assumed entire jurisdiction over the Old Age Benefit 
Title of the Federal Act. Nevertheless, the majority of 
the Commission believe that the excessive reserves con
templated under the Federal Law will result to the detri
ment of our people. These reserves will not be built up by 
an actuarial determination, but on an arbitrary basis 
which will result in the accumulation-it is estimated-of 
an amount far in excess of the present National Debt. The 
excessive revenues collected may lead to extravagant and 
wasteful expenditures in order to set up the debt necessary 
for the reserve. The temptation to squander public funds 
is almost irresistible when surpluses are available. Al
though we fundamentally oppose large reserves, we are of 
the opinion that reserves of manageable proportions are a 
proper mechanism in a long range attack upon the problem 
of cyclical unemployment and mounting old age de
pendency. 
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The Commission's study of the Unemployment Compen
sation section of the Federal Act convinces the majority of 
its members that the plan outlined is unsound. Weare also 
advised that there is grave doubt as to its constitutionality. 
Therefore, we believe that the State of New Jersey would 
not be warranted in conforming its law to the Federal Act 
in this particular. 

We are of the opinion, however, that an Unemployment 
Insurance plan established on a sound, economic and just 
basis to the employers and employees of New Jersey should 
be presented, and our efforts will be directed toward the 
consummation of such recommendations. 

Although the time elapsed since the appointment of our 
Commission has been inadequate for a complete study of 
the subject, we realize the tremendous task involved in our 
program. It is our purpose to safeguard fully the interests 
of all our workers, and to consider the great desirability of 
stabilizing employment and encouraging industry to this 
end. 

We are continuing our study of this subject and shall 
endeavor to recommend to the Legislature a Law which 
will conform to the Constitution of the United States and 
of New Jersey and, at the same time, rest on a sound finan
cial base to meet the needs of the people of our State. 

Further report will be made to you when our investiga
tion has progressed sufficiently to result in further recom
mendations. 

I have the honor to remain, 

Very respectfully yours, 

HARRY L. DERBY, 

Chairman 
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MAJORITY REPORT TO TIlE LEGISLATURE OF TIlE
 
STATE OF NEW JERSEY BY TIlE COMMISSION ON
 

SOCIAL SECURITY APPOINTED IN PURSUANCE
 
OF JOINT RESOLUTION NO.7 AS AMENDED
 

BY JOINT RESOLUTION NO. 17 OF TIlE
 
1935 LEGISLATIVE SESSION
 

CHAPTER I 

ORGANIZATION AND METHODS 

To the Honorable the Legislature of the State of New 

Jersey: 
The New Jersey Social Security Commission reports as 

follows: 
Three members of the Commission, namely, Hon. John 

C. Barbour, Senator from Passaic; Hon. Blase Cole, Sen
ator from Sussex; and Hon. S. Rusling Leap, Senator from 
Salem, who resigned in December, 1935, and was suc
ceeded by Hon. Robert C. Hendrickson, Senator from 
Gloucester, were appointed by the Hon. Horace G. Prall, 
President of the Senate. Three members of the Commis
sion, namely, Hon. Dayton D. McKean, Hon. Marcus W. 
Newcomb and Hon. Henry Young, Jr., were appointed by 
Hon. Lester H. Clee, Speaker of the House of Assembly. 
Seven members of the Commission, namely, Mr. Harry L. 
Derby, Dr. Robert P. Fischelis, Hon. John J. Toohey, Hon. 
William J. Ellis, Hon. Elizabeth Harris, Mr. Vincent J. 
Murphy and Mr. Frederick S. Kellogg, were appointed 
by the Hon. Harold G. Roffman, Governor of New Jersey. 

On call of Governor Hoffman, the Commission met at Sea 
Girt, New Jersey, on the 13th day of August, 1935, and 
there organized by electing Mr. Harry L. Derby as Chair
man, Mrs. Elizabeth Harris as Vice-Chairman, and Com
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missioner William J. Ellis as Secretary. The Oommission 
carried forward its organization by the appointment of 
subcommittees and has held public hearings and has re
ceived communications from various interested persons, as 
more fully appears in Appendix A to this report. Total 
expenditures of State funds in connection with the work of 
this Oommission to date amount to $814.11. The members 
of the Oommission serve without compensation. 

DUTIES OF COMMISSION'" 

By the third section of the Joint Resolution this Com
mission was 

"charged with the duty of inquiring into the subjects 
of unemployment insurance, old age relief, compulsory 
retirement annuity legislation, aid to dependent. or 
crippled children, maternal and child welfare, public 
health and aid to the blind and of determining in what 
respects the State of New Jersey may most effectively 
cooperate with such Federal legislation as may be en
acted. " 

This Commission was further charged by Section 4 of the 
J oint Resolution to 

"familiarize itself with the functioning of Chapter 
two hundred and nineteen, public laws of one thousand 
Hine hundred and thirty-one, the old age relief statute, 
and amendments thereto, and to determine what 
changes, if any, may be advantageous." 

This Commission was further 

"directed and authorized to report to any regular or 
special session of the Legislatures of one thousand 
nine hundred and thirty-five or one thousand nine hun
dred and thirty-six, and to cause to be introduced such 
bill or bills as in its judgment may be required for the 
proper carrying out of its objects." 

• Resolution authorizing Commission appears in Appendix D. 
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At the time these duties were prescribed, Congress had 
not yet enacted nor had the President approved the "So
cial Security Act." The Legislature of New Jersey, not 
knowing the form or contents of the Federal legislation, 
therefore left to this Commission the duty of "determining 
in what respects the State of New Jersey may most ef
fectively co-operate." 

The .Legislature did not prescribe that this Commission 
should investigate or report upon or make recommenda
tions in respect to the financial ability of the State of New 
Jersey to meet any or all of the burdens which may ensue 
from the adoption of any of the proposals contained in the 
Federal Social Security Act. That function belongs to the 
Legislature, and this Commission does not attempt to ad
vise concerning its exercise. The recommendations in this 
report are, therefore, not based on a study of State finance. 
Insofar, however, as the burdens involved might directly 
fall upon labor, industry, or the consuming public, this 
Commission has felt it was within its province to advise the 
Legislature. . 

The resolution also charged the Commission with the 
duty of recommending to the Legislature specific solution 
of the various questions stated therein. The members of 
the Commission believe that such solutions should be not 
merely experimental or stop-gap, but should furnish a per
manent and enduring basis for future development. They 
recognize that the Legislature, in creating the Commission, 
adopted the method of procedure utilized in the inaugura 
tion of workmen's compensation in this State. As a result 
of that procedure, New Jersey, although not the first State 
to adopt a Workmen's Compensation Law, was the first 
State to put in operation a plan of Workmen's Compensa
tion which has stood the test of time. This Commission is, 
therefore, proceeding upon the theory that the Legislature 
must be satisfied that the proposals made are fundamen
tally sound and will furnish, without change of essentials, a 
foundation upon which may be placed a system that will 
similarly stand the test of time. 

11 
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This is a preliminary report. Although the Commission 
is resolved to recommend a sound New Jersey Unemploy
ment Compensation Plan which will provide for the setting 
up of reserves with which to meet the impact of unemploy
ment, it has not reached a solution to all of the questions 
involved. It is continuing its studies and will continue to 
do so until it has found a satisfactory solution to these 
questions, or is otherwise directed by the Legislatu~e.  

Among the duties imposed upon this Commission was 
that "of determining in what respects the State of New 
Jersey may most effectively cooperate with such Federal 
legislation as may be enacted." Accordingly, the Commis
sion has first directed its attention to the Federal Social 
Security Act in an endeavor to determine to what extent, 
if any, the solution of the questions under its consideration 
can	 be found in that Act. 

THE FEDERAL SOCIAL SECURITY ACT 

(1) OUTLINE 

This Act was approved by the President on August 14, 
1935. A copy is printed as Appendix B to this report. Sec
tion 1105 of the Act states that it may be cited as the" So
cial Security Act." It contains many provisions about dif
ferent things. However, these provisions may be divided 
into	 two classes. 

The first class of provisions have to do with immediate 
relief. They are based on the present financial need of per
sons to be immediately relieved. The social security contem
plated in this class is gratuitous aid by Government (Fed
eral and State) to individuals based upon the need of those 
individuals for that gratuitous relief or assistance. The 
following are included: 

(a)	 Old Age Assistance (Title I of Act) 
(b)	 Aid to Dependent Children (Title IV) 
(c)	 Aid for Maternal and Child Welfare, also service 

to Crippled Children, Child Welfare Service and 
Vocational Rehabilitation (Title V) 

(d) Public Health Work (Title VI) 
(e)	 Aid to the Blind (Title X)
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The second class of provisions are not based on either a 
present or future need of the individuals to be benefited. 
Need is not made a condition of receiving benefits. Nor 
does this class of provisions seek to remedy existing con
ditions; they are to become operative in the future. The 
Social Security contemplated in this class is not gratuitous 
aid by Government, either Federal or State. 

The	 second class of provisions includes: 

(a)	 Federal old age benefits; tax collected from pay
roll fund of 1937 and subsequent years, benefits 
first payable in 1942 (Title II and VIII). 

(b)	 Federal-State unemployment compensation; tax 
collected in 1937 on basis of 1936 payrolls and 
similarly for subsequent years; benefits first pay
able in 1938, or later, dependent upon State action 
(Titles III and IX). 

These features of the Federal Act involve a method of 
meeting future needs which does not require the applica
tion of the means test in the individual case. It is argued 
that such pension payments may meet a need, even though 
the means test or the financial condition of the beneficiary 
is not considered at the time of payment. The funds to pay 
for this, it would seem, are to come either out of payrolls 
or funds presumably available for payrolls, or out of profit, 
or the cost will be shifted to the consumer. 

This second class of provisions, whether considered from 
the economic or the constitutional point of view, differ 
therefore in their nature from those first referred to. The 
fact that these two classes of provisions are joined in the 
same Act raises questions as to what the relation between 
the two classes is to be. Will the future operation of the 
second class (old age and unemployment benefits) tend to 
reduce the number of individuals who will, in the future, 
require governmental assistance on the basis of need, and, 
if so, to what extent ~  Are the two classes interdependent 
from a financial point of view to the extent that funds for 
carrying out the provisions of the first class are to be de
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rived directly or indirectly from the taxes or contributions 
raised to finance the second class 1 If the provisions of the 
two classes are in any way interdependent, what will be the 
result if provisions of either class cease to be operative be
cause of economic or constitutional impediments 1 How 
long will the provisions continue to be operative 1 To what 
extent does the federal plan offer co-operation, and will such 
co-operation result in unreasonable dictation by the Federal 
Government to our State Government 1 On the other hand, 
is there a proper division of function between State action 
and Federal action inherent in the AcU More specifically, 
should the Federal Government endeavor through the use 
of its taxing power to encourage the establishment of State 
unemployment compensation programs 1 Is the Federal 
Government correct in assuming that a contributory system 
of old age benefits should be established on a nation-wide 
basis 1 Answers to these questions involve considerations 
that will affect the conclusions and recommendations of 
this Commission. 

, (2) BACKGROUND AND ORIGINS OF THE ACT 

Assistance to those in need has long been a part of every 
civilized society. Such assistance to the needy has been 
given primarily by the family. It has also been given, to a 
very large extent, by private individuals or organizations. 
It has also been given by Government and, under the Amer
ica.n system, almost entirely by the State and subordinate 
agencies of the state. All such assistance has been gratu
itous, t.hat is, it ha~b~~..n.ba.sed.on the need of the i~dividual  
and not UE2.E_~.!!.Y.:.!~uJ:!:~.~n~~~ua~to recelve-o/

\ 
Alongside of such private and pUbii;'~ thtfre has 

grown another system which on the surface appears simi
lar, but in fact is based upon fundamentally different con
siderations. It is a system of pensions and deferred or ad
justed compensations of various kinds. It is a system not 
based upon the need of the beneficiary; rather it recognizes 
a right of the beneficiary, which right arises either because 
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of a previously existing arrangement or because justice re
quires a modification of a previously existing arrangement 
and all parties agree to such m0dification. 

The present economic depression affected aid to the 
needy in two ways. First, it increased the burden of all 
agencies, that is, of the family, of organized and individual 
private charity and of public relief as administered by the 
States and th~ir  subdivisions. Second, it reduced the 
financial income of all of these agencies. The result was 
and is that the Federal Government is asked to assume to 
a degree, the resulting financial deficits. 

Since financial assistance by the Federal Government re
quired an Act of Congress, President Roosevelt, in order 
to determine what recommendations he should make to 
Congress, appointed a Committee on economic security 
consisting of Hon. Frances :m. Perkins, Secretary of Labor 
(Chairman); Hon. H. Morgenthau, Jr., Secretary of the 
Treasury; Hon. Homer Cummings, Attorney-General; 
Hon. H. A. Wallace, Secretary of Agriculture, and Honor
able Harry Hopkins, Federal Emergency Relief Adminis
trator. This Committee in turn appointed a staff of which 
Dr. E. E. Witte, of Wisconsin, was Director. The Com
mittee, with the assistance of many advisory committees, 
prepared reports and recommendations and submitted 
them to President Roosevelt, who in turn transmitted them 
to the Congress and recommended them for consideration 
as measures which the President deemed necessary and 
expedient. 

(3) CONSIDERATIONS APPLICABLE TO THE ACT AS A WHOLE 

(a) Financial: Source of money 

No private individual can payout money until he pos
sesses it; Government, whether State or Federal, is subject 
to the same limitation. For all practical purposes the only 
means by which a government can secure money is by taxa
tion. Borrowing is but a deferred and expensive form of 
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taxation. Gifts to the government are of such small amount 
as to be negligible. Confiscation is forbidden by the Con
stitution of the United States and by the Constitution of 
New Jersey. So of all the means by which the Government 
may raise money in order to disburse it, we need consider 
only taxation. The people in the various States pay sub
stantially all of the Federal taxes. The total of the tax 
monies which these people pay cannot be returned to them; 
a large part is used for administration and for other pur
poses. When it is suggested that the Federal Government 
will grant monies to the State, it means only that the l!'ed
eral Government will return some part of what has already 
been taken from the people of the State. Experience has 
shown that the people of New Jersey have paid vast sums 
of money in taxation to the Federal Government which has 
been used in other States, and the people of New Jersey 
have received back but a small portion of what they have 
paid. 

The Social Security Act provides for taxation. The hasis 
and measure of this taxation is the payroll. It is true that 
some payrolls are excluded, but it is likewise true that no 
basis other than payrolls is included. 

The revenues to be raised are for the purposes of the 
Act, among which are : 

(1)	 Old Age Insurance 

(2)	 Unemployment Compensation (frequently refer
red to as Unemployment Insurance). 

Taxes to defray the expenditures contemplated by each will 
be considered separately. 

(1) Old Age Insurance: Under the provisions of the 
Federal Statute, there is levied a tax upon the employer 
based on his payrolls, and a tax upon the employee in the 
form of an income tax upon his pay, both to be collected by 
the employer in accordance with the following schedule: 
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Year 
Employer's 

Tax on Payroll 
Employee's 

Tax on Wages* Total Tax 

1937 .................................. 1 % 1 % 2 % 

1938 .................................. 1 % 1 % 2 % 

1939 .................................. 1 % 1 % 2 % 

1940 .................................. llh% 1%% 3 % 

1941 .................................. 1%% 1%% 3 % 

1942 .................................. 1%% 1%% 3 % 

1943 ................................. 2 % 2 % 4 % 

1944 .................................. 2 % :2 % 4 % 

1945 .................................. 2 % :2 % 4 % 

1946 .................................. 2%% 2%% 5 % 

1947 .................................. 2%% 2%% 5 % 

1948 .................................. 2%% 2%% 5 % 

1949 .................................. 2%% 2%% 5 % 
1950-thereafter ............ 3 % 3 % 6 % 

* Wages of an individual in excess of $3,000 per year not counted. 

The following groups are exempted: 

(1)	 Agricultural labor. 
(2)	 Domestic service in a private home. 
(3)	 Casual labor not in the course of employer's busi

ness. 
(4)	 Employees of the United States Government. 

(5)	 Employees of a State or political subdivision. 

(6)	 Employees of institutions operated for religious, 
charitable, scientific, etc., purpos.es, not operated 
for profit. 

Old Age Ins~lrance.  Old age insurance payments are to 
be made under the Federal Statute in accordance with the 
following schedule: 

Conditions to Qualify for Receipt of Old. Age Benefits 
(1)	 At least 65 years of age and not regularly em

ployed. 
(2)	 Not less than $2,000 total wages received after De

cember 31, 1936, and prior to age 65. 
(3)	 Wages were paid to applicant on some day in each 

of 5 years after December 31, 1936, and before age 
of 65. 
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Non-qualified individuals upon reaching age of 65 
are to be paid lump sum equal to 31'2 % of total 
wages paid after December 31, 1936, and before 
attaining age 65. 

Old	 Age Benefit Payments 

(1)	 Date first payable January, ] 942. 

(2)	 The amount of the monthly benefits payable is de
termined as follows: 

Amount 
If total wages paid beneficiary, with 
respect to employment after Decem
ber 31, 1936, and before attainment of 
age of 65 years were not more than 
$3,000 Monthly rate of :v2 

of 1% of such total 
wages. 

If such total wages were more than 
$3,000	 2\fonthly rate equal 

to the sum of: 1'2 
of 1% of $3,000; 
plus 1/12 of 1% of 
next $42,000; plus 
1/24 of 1% of all 
over $45,000. 

(2) Unemployment Compensation, (sometimes referred 
to as Unemployment Insurance): There is levied an in
creasing tax upon payrolls in accordance with the following 
schedule: 

Year Rate of Tax 

1936	 .. 1% 
1937 . 2% 
1938 . 3% 
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Combined Old Age Insurance and Unemployment
 
Compensation Taxes
 

COM
EMPLOYER EMPLOYEE BINED 

Old Age Old Age 
Unemploy- Insurance Total Insurance Total 

Year mentTax Tax Rate Tax Rate Tax Rate Tax Rate 

1936 .............. 1 % 1 % 1 % 
1937 .............. 2 % 1 % 3 % 1 % 4 % 
1938 .............. 3 % 1 % 4 % 1 % 5 % 
1939 .............. 3 % 1 % 4 % 1 % 5 % 
1940 .............. 3 % llh% 4lh% 11h% 6 % 
1943 .............. 3 % 2 % 5 % 2 % 7 % 
1946 .............. 3 % 2lh% 5lh% 2'lh% 8 % 
1950 .............. 3 % 3 % 6 % 3 % 9 % 

The tax upon payrolls for the two purposes, namely, Old 
Age Insurance and Unemployment Insurance, is a direct 
tax upon the proportion which the cost of labor bears to the 
,entire cost of producing a given article. It is the kind of a 
tax which in some cases may be passed on to the consuming 
public, in other cases only in part, and, in still other cases 
where the increased cost would result in an increase in 
price equivalent to a fraction of a cent, in amounts greater 
than the increased cost. . 

The tax on the income of the employees is in the nature 
of an income tax equivalent to three per cent of the income 
of all employees with incomes of $3,000 or less. 

At the hearings before the Commission criticism of these 
taxes was advanced to the effect that inasmuch as they tend 
to increase the price of goods to the consumer, the tendency 
would be to reduce consumption and employment. On the 
other .nand advocates of this method of taxation contended 
that consideration must be given to the effect of increased 
consumption that will follow the payments of benefits and 
which will tend to maintain purchasing power. 

It has been argued that whatever the effect of these taxes 
may be on production and consumption, the taxes will not 
necessarily fall on the workman or ~onsumer,  but may also 
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come out of profits to stockholders. There are many manu
facturing companies making no profit. The record of the 
Internal Revenue Bureau shows that for the period 1926 
to 1931, the average of all corporate net income was less 
than 5~  % on invested capital. 

In some concerns the invested capital is larger than the 
annual payroll. These are the highly mechanized indus
trial units. In the less highly mechanized industrial units,. 
which are the industrial units which give the most employ
ment in proportion to the goods turned out, the annual pay
roll is frequently larger than the invested capital. The 
Federal law makes no distinction so far as the taxes are 
concerned between the highly mechanized industrial unit 
and the less mechanized unit. The burden of the tax is 
heaviest where the most employment is given in proportion 
to the good produced. Without having a statistical basis 
we cannot with assurance determine how many industrial 
units in this State are in a position to absorb these taxes 
without a reduction of profit. 

(b) Financial; Purposes and Beneficiaries 

We next come to consider the purposes for which and the
 
persons to whom this money is to be paid. The Social Se

curity Act is ambiguous as to the application of the money
 
to be raised by the taxes therein provided and also as to
 
the source from which the expenditures provided in the Act
 
are to be derived. We must, therefore, look to what took
 
place prior to and during the enactment of the law in order
 
to determine the intention. 

This matter of intention is fully discussed in the legal 
opinion annexed hereto as Appendix C. Dr. E. E. Witte, 
Executive Director on Economic Security, in testifying be
fore the House Ways and Means Committee stated:'" 

"The total appropriations proposed in this bill amount 
to $98,500,000 in the fiscal year 1936, and $218,500,000 

* Together with this report is handed the report of the President's 
Committee on Economic Security. 
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in subsequent years. Offsetting these appropriations, 
will be the receipts from taxes which are imposed in 
connection with unemployment compensation and old
age annuities. Unemployment compensation will not 
involve any cost on general revenues, and for a con
siderable period to come the Federal grants-in-aid to 
States for old-age pensions can be borrowed from the 
amounts collected by the Federal Government through 
the system of compulsory old-age annuities." 

The foregoing statements, when taken in connection with 
the terms of the Federal Social Security Act, indicate that 
the monies which are to be raised by the taring provisions 
of the Act may be applied to the old-age annuities, ad
ministrative costs of unemployment insurance and as 
grants-in-aid to the States in connection with the provi
sions of the Act in respect of old-age assistance. The Act, 
taken as an entirety, is a self-contained unit and the parts 
of it are not severable but are interdepende:mt. 

The revenues collected under Title vm (<lId Age Bene
fits) of the Act are to be deposited in the rrreasury of the 
United States. They are to be invested ex6lusively by the 
Secretary of the Treasury. He is authorized, under the 
Act, to make investments in Federal securities including a 
special type of non-negotiable government bond issued to 
the fund by the Treasury. Regulations concerning the rate 
of interest to be obtained, which should be not less than 3%, 
are specified in the Act. The deposits made by the States 
in the "Unemployment Trust Fund" are likewise to be in
vested in Federal securities. In this case, the rate of in
terest on the special obligations which may be purchased 
will bear a rate of interest approximating the average rate 
of interest paid on the entire interest bearing government 
debt. 

Since the funds derived from these sou:rrces on invest
ment in Federal securities may be used :lfe>r the general 
purposes of government, the working people and employers 
of New Jersey, in contributing toward bem.efits under a 
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State unemployment compensation system and the Federal 
old age insurance system, may be assisting the current 
financing of the Federal Government including the old age 
assistance grants to all States. The diversion of excessive 
amounts of such funds derived from worker and employer 
contributions to current governmental appropriation in
volves serious problems. 

The amount of the reserves which will be accumulated 
through State deposits in the "UnemplOYment Trust 
Fund" is not subject to actuarial determination. It seems 
probable, however; that it will at times exceed two billion 
dollars. 

It is estimated, in the report of the Senate Finance 
Committee, that the reserves on account of old-age benefits 
alone will be built up in accordance with the following 
schedule: 

(In Millions of Dollars) 

Fiscal year end- Appropriation Interest Benefit Balance 
ing June 30th for Reserve on Reserve Payments in Reserve 

1937 ........................._.. 255.5 0 1.9 253.7
 
1938 ............................ 513.5 7.6 7.2 767.5
 
1939 ............................ 518.5 23.0 14.5 1,299.5
 
1940 ............................ 662.2 38.8 22.0 1,973.6
 
1941 ............................ 807.2 59.2 29.7 2,810.3
 
1942 ............................ 814.8 84.4 52.8 3,656.6
 
1943 ............................ 970.0 109.8 94.2 4,642.1
 
1944 ............................ 1,126.6 139.3 142.9 5,765.1
 
1945 ............................ 1,137.0 173.0 191.2 6,883.9
 
1946 ............................ 1,291.4 206.5 249.2 8,132.7
 
1947 ............................ 1,447.1 243.9 314.5 9,509.2
 
1948 ............................ 1,460.1 285.2 377.4 10,877.0
 
1949 .......................c.... 1,621.1 326.3 442.1 12,382.4
 
1950 ............................ 1,783.3 371.5 505.5 14,021.7
 
1955 ............................ 1,861.2 615.8 887.8 22,115.7
 
1960 ............................ 1,939.1 844.2 1,379.9 29,543.9
 
1965 ............................ 2,016.9 1,040.9 1,844.0 35,898.5
 
1970 ............................ 2,094.8 1,210.9 2,303.5 41,366.7
 
1975 ............................ 2,172.7 1,341.8 2,872.1 45,368.3
 
1980 ............................ 2,180.5 1,406.0 3,511.3 46,942.7
 

The financial totals which will be involved in carrying 
out the Federal Social Security Act are stupendous. It is 
argued that these revenues which would be in excess of 
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those necessary to meet current outgo and provide an ade
quate contingency reserve, are apparently to be taken from 
the current of productive industry which would result in 
the reduction of production and employment. The expend
iture of such revenues might, however, stimulate produc
tion. Further, the excessive revenues involved may lead 
to a reduction in other taxes and thus, for the time being, 
taxes on payrolls might be used for financing a consider
able part of the normal cost of government. 

This immense reserve is to be invested only in the obli
gations of the United States or those guaranteed by the 
United States, which eliminates their investment in State 
or municipal funds, or other securities. To the extent that 
Federal obligations are more secure than other types, this 
insures security to the fund, but concentrates the burden 
of credit and liquidation upon the Federal Treasury. 

PROBLEMS OF EXCESSIVE RESERVE 

The accumulation of such excessive reserve involves 
many serious problems of governmental finance. The ex
cessive revenues involved may lead to extravagant and 
wasteful expenditure in order to set up the debt necessary 
for the reserve. The result will be that the excess reserves 
will be invested in securities, the proceeds of which will be 
used for public works or will be expended for operating 
expenses, and will be unavailable when the time comes to 
recall invested sums in order to pay the benefits that have 
become due. The temptation to squander public funds is 
almost irresistible when there are surpluses available. On 
the other hand other taxes may be reduced, contrary to 
sound fiscal policy. The volume of Federal securities re
quired for deposit in the reserve may seriously deplete the 
financial markets of the country of those securities essen
tial to sound banking and insurance operations. The with
drawal of this large volume of Federal securities may seri 
ously disturb the market for other preferred securities. 
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PAY-AS-YOU-GO PI,AN WISER 
To the extent which this excessive reserve must be liqui

dated, other problems arise. Taxes previously avoided 
must be initiated in order to provide the funds with which 
to pay benefits. Should extensive liquidation be called for 
in a time of depression, such taxes might prove excep
tionally burdensome on the public. The liquidation of a 
large reserve through the sale of Federal securities might 
well lead to sharp reductions in the price of these securi
ties and concomitant ill effects. 

The foregoing criticisms of the financial operations in
volved in the Federal act are not directed against the 
principle of reserve accumulation in meeting the costs of 
benefits under a program of unemployment compensation 
or old age insurance. Rather they are aimed at the dan
gers faced in the accumulation of excessive reserves by the 
application of the rates of contribution established under 
Title VIII of the Social Security Act. It is believed that 
such excessive reserves should be avoided to prevent the 
untoward conditions outlined, which, among other effects, 
endanger the interests of the taxpayers and wage-earners 
of our State. The Commission is supported in this judg
ment by its study of the recommendations of the Committee 
on Economic Security upon which the Act was based and 
of the testimony of witnesses in the hearings before the 
Congressional committees which considered the legislation. 

The Commission is of the belief that reserves of manage
able proportions are a proper mechanism in a long range 
attack on the problem of cyclical unemployment and mount
ing old age dependency. Wherever located, reserves 
against a rising drain of unemployment benefits in times of 
depression should be in such form as to be readily liqui
dated without serious effects on governmental or private 
finance. Rather, the liquidation of such reserves should be 
accomplished not only with the effect of aiding the unem
ployed worker, but in retarding, as far as possible, the ac
companying decline in business activity. In this way, sound 
procedure in the handling of reserves can operate to pre
vent unemployment rather than augment it. 
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In the case of old age insurance, the Advisory C01!lIlcil to 
the Committee on Economic Security and many students 
of the subject have argued that the "pay-as-you-go" 
method of financing benefits should he followed as far as 
possible to avoid the dangers outlined above. They main
tain that the Government with its taxing power and huge 
reserves of borrowing capacity is sufficiently stable to war
rant setting up a plan of old age annuities which would 
balance outgo against income and build up reserves suffi
cient only to tide over the system through periods of de
pression-when the expected income would be sharply 
diminished. They further point out that this w()ifUld not 
lay the Federal Government open to a suspicion that it was 
more interested in providing a means for financing current 
deficits over the next few years without having to submit 
its credit to the rating of market places, than it was in the 
soundness of its unemployment benefit plan. While realiz
ing that the Federal Government has assumed entire juris
diction over this method of meeting the old age dependency 
problem of the country, it is believed that the possible ef
fects of excessive reserves upon the citizens of onr State 
warrant this expression of caution. 

25
 

You are Viewing an Archived Copy from the New Jersey State Library



FEDERAL SOCIAL SECURITY ACT
 
CONSTITUTIONALITY
 

We are advised that tIle ];'ederal Social Security Act is 
unconstitutional in certain particulars. A legal opinion 
discussing this matter in detail is annexed to this report
(Appendix C). 

DURATION OF F'EDERAL SOCIAL SECURITY ACT 

In	 considering this Act it is to be borne in mind that 
Section 1104 is as follows: 

"Section 1104. The right to alter, amend or repeal 
any provision of this Act is hereby reserved to theCongress. ' , 

This provision applies to the entire Act. It applies to 
both classes or provisions, namely, to those granting aid to 
the States for the benefit of the needy and to the other class 
including old age annuities and unemployment insurance. 
In order that the States should not establish any unalter
able arrangement in regard to unemployment benefits it 
was provided in Section 903 (a) (6) that the State lawshould provide: 

"(6) All rights, privileges, or immunities conferred 
by such law or by acts done pursuant thereto 
shall exist subject to the power of the Legislature 
to amend or repeal such law at any time. " 

vv~e  recommend that legislative action be confined to pro
visions which the State of New Jersey is able to carry out 
unaided. Any legislative action which is not confined to 
provisions which the State of New Jersey is -able to carry 
out unaided should provide for termination in the event 
that through a change of the Federal Act or through the 
lack of appropriations from Congress such provisions
should be inoperative. 
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There is another feature of the situation applicable to 
unemployment benefits. If the State of New Jersey should 
pass a law whereby money raised by taxation in New J er
sey is to be deposited in the Federal Treasury the question 
would arise as to whether this money could be recovered. 
There would be no legal right to recover it as against the 
will of any subsequent Congress. In the first place, the 
United States cannot be sued without its own consent, and, 
in the second place, the Congress has reserved to itself the 
right to alter, amend or repeal any provisions of the Act, 
and could alter, amend or repeal those provisions of the 
Act which provide for repayment to the States of the 
monies deposited in the Federal Treasury. A third con
sideration is the question as to whether monies may be 
withdrawn from the Federal Treasury (even if part of a 
so-called trust fund) unless specific appropriation is made 
by the Congress. 

SPECIFIC PROVISIONS 

As above indicated, the specific provisions of this Act 
will be considered in two classes, the first being that in 
which there are Federal grants-in-aid so that the State may 
assist the needy, and the second class which includes old
age annuities and unemployment benefits and which does 
not depend upon the need of the beneficiary. 

The first class includes. 

(a)	 Old age assistance (Title I of Act) 
(b)	 Aid to dependent children (Title IV) 
(c)	 Aid for maternal and child welfare, also service 

for crippled children, child welfare service and vo
cational rehabilitation (Title V)

" (d)	 Public Health Work (Title VI) 
(e)	 Aid to the blind (Title X) 
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In approaching these subjects, your Commission feels justi 
fied in saying that it believes that no State of the Union has 
a better or more efficient system for handling such problems 
and that the generosity of the State of New Jersey with re
spect to these social service activities is evidenced by the fact 
that exclusive of the highway budget, which is financed out of 
gasoline taxes and license fees, between 25 and 30 per cent of 
all appropriations of the State of New Jersey are used for 
social service work. 

When we come to consider in detail conformity with the 
Federal program by the State of New Jersey, it will be 
found that the added financial burden is considerable. This 
raises questions of what part of the increased financial 
burden will be borne by the Federal Government, and of 
how long such part will continue to be borne. Your Com
mission, as stated above, feels that it should limit its legis
lative recommendations to such as the State of New Jersey 
is able to initiate and properly carryon unaided by any 
Federal grants. 

T~  Commission's detailed recommendations with re
spect to Old Age Assistance, Aid to Dependent and Crip
pled Children, Public Health, Maternal and Child Health, 
and Aid to the Blind are presented in the following 
chapters. 

CHAPTER 2 

OLD AGE ASSISTANCE 

Changes in existing welfare laws should be confined to
 
such as may be warranted by actual existing needs- The
 
Commission has resolved that it will not recommend any
 
changes merely for the purpose of obtaining a share of any
 
Federal funds which may be distributed under the terms of
 
the Social Security Act. On the other hand it is realized
 
that Federal participation, if obtainable on a basis of the
 
deliberate policy of this State, would be helpful to the ex

tent that the cost may thereby be spread over a broadened
 

tax base.
 
Our survey of the present situation as it effects old age
 

assistance has produced facts which may be summarized
 

briefly as follows:
 

Chapter 219, P. L. 1931, is being administered by the
 
,Velfare Boards of twenty counties, under the supervision
 
of a small staff in the State Division of Old Age Relief,
 
Department of Institutions and Agencies.
 

Payments of this form of relief began in July, 1932, in 
sixteen of the counties, five then being unable to find 
the funds required to participate. These five have man
aged to meet the financial requirements one by one, the last 
of this group, Gloucester, having completed arrangements 
to begin payments in February, 1936. 

Following is a statistical summary of the operation of 
the present law from July 1, 1932, to November 30, 1935: 

RESULTS OF OLD AGE ASSISTANCE IN NEW JERSEY 

JULY 1, 1932, THROUGH NOVEMBER 30,1935 

1935 (5 mos.)1932-33 1933-34 1934-35 
13,978Average No. Aided 7,648 9,608 11,559 

$1,100,839.85Total Cost of ReHeL $1,195,607.16 $1,545,273.57 $2,061,399.00 
825,629.89state's Share, 75% ....._.. 896,705.41 1,158,955.20 1,546,049.0(J 
275,209.96Counties' Share, 25%.... 298,901.75 386,318.37 515,349.00 
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It is estimated that the average number to receive relief 
under this law will reach about 15,000 during the remainder 
of the fiscal year and that the total cost of relief furnished 
will reach $2,763,804. 

The form of relief afforded under the present statute has 
been satisfactory in that it has enabled aged needy persons 
to continue living in their own or other family homes. It 
has afforded assistance to a group which otherwise would 
have required much institutional care or poor relief of an
other kind. At the same time economical administration 
provided by the unpaid County 'Welfare Boards has en
abled the relief per person aided to be kept at about half 
the monthly sum permitted by the statute, a sum which was 
fixed on the theory that old age relief ought to be less costly 
than institutional care. Administrative cost has been about 
8 per cent. 

It seems clear, in the light of experience in this and other 
States that old age assistance has become a recognized 
permanent method of extending public aid to that large 
group of aged persons who find themselves in their declin
ing years without the means necessary to their support. 
Small as have been the individual sums granted they have 
meant the difference between security and misery. The 
amounts granted have been fitted carefully to the ascer
tained needs of each applicant. 

Our examination of the present situation has brought us 
to the conclusion that New Jersey's Old Age Relief Law, 
while working well in behalf of the needy who can fulfill 
the stringent qualifications for eligibility, is too much re
stricted by the requirements as at present defined. 

A person of 65 years who has no job or other means of 
support is just as permanently in need of care as is the per
son aged 70 or more. This was recognized by the Pension 
Survey Commission when it made its study of Old Age Re
lief in 1931. The uncertainties with respect to costs led to 
the age and residence restrictions then imposed. Costs 
have not reached the sums anticipated as probable. Federal 
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aid is now available. We have, therefore, eome to the con
clusion that the age of eligibility for old .age assistance 
ought to be lowered to 65 years. 

We have found that the present residence requirement of 
fifteen years preceding date of applicatiom was inserted 
into the law to prevent an influx of aging persons who 
might hope to qualify for such aid. Si~e  forty of the 
States now have such legislation, and maDY of these .are 
lowering their residence requirements to meet the standard 
fixed in the Jj'ederal Social Security law, Uris requirement 
may well be moderated; therefore we have: 

RESOLUTION No.1 

Resolved, That it be the sense of this Commission that 
an amendment to the existing Old Age Relief statute 
be introduced into the Legislature reducing the age of 
eligibility to 65 years and the l.-esidenee requirements 
to five years immediately preceding date of appli 
cation. 

It is estimated that the above resolution would have the 
following effect o"u case load and cost of relief for the fiscal 
year 1937: 

Age and Residence 
Requirements ReducelI Present Law 

1936-37 1936-37 
17,750Average number aided._.. 31,500 

$3,380,463Cost _ __ _...... $5,998,860 

RESOLUTION No.2 

Resolved, That if Fcderal aid is not se€ured the coun
ties continue to pay 2570 of the cost and the State 
751'0 ; that in any case the proportion of State to county 
share of the cost be in the ratio of three to one. 

Should this State fail to receive Federal aid the above 
cost for 1937 would be shared by the State and counties as 
follows:
 

State's share ._ __ .__ __ ..__ $4,74~45
 

Counties' share .. .. __ ..__ 1,249:;715
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RESOLUTION No. 3 

Resolved, That the change in age and residence re
quirements be made effective July 1, 1936, unless Fed
eral aid is secured at an earlier date; that the report of 
this Commission and the revision of the Act to be sub
mitted should be drawn in such manner that this State 
will comply with requirements for Federal aid; that it 
provide for continuing to pay old age assistance to all 
those who have become eligible under Federal aid in 
the event that Federal aid is withdrawn, but that settle
ment requirements for new applicants be changed back 
to five years instead of five years within the last nine 
should Federal aid be withdrawn; that in any event 
the age and residence requirements for old age assist 
ance be changed, as set forth in Resolution No.1, as of 
July 1, 1936. 

The above change is expected to increase the average 
case load and cost for the fiscal year 1937 because of the 
change in residence requirements from five years to five 
years wHhin the last nine. Estimates are: 

Settlement Settlement 
5 years in 9 5 years 

1936-37 1936-37 
Average case load . 31,938 31,500 
Total cost 0 $6,084,958 $5,998,860 
Federal share, 50% 3,042,479 2,999,430 
State's share, 75% of bal

ance . 2,281,860 2,249,574 
Counties' share, 25% of bal

ance . 760,619 749,856 

It is somewhat problematical as to what proportion of 
those who would become eligible for old age assistance 
under the terms of the law after it is revised as outlined in 
Resolutions 1-3 would be transferred from other forms of 
.public relief. 
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A sampling of Emergency Relief cases indicates there 
are approximately 12,600* persons aged 65 and more in
cluded on the relief rolls of the State. It is to be presumed 
that a large proportion of these would qualify for old age 
assistance. On the other hand there are some of these, 
chiefly non-citizens, who would be unable to qualify. 

In order to determine what proportion of those receiv
ing Old Age Assistance under the existing law have been 
transferred from the rolls of other public relief and private 
relief agencies the respective County vVelfare Boards were 
asked to analyze the new cases granted old age assistance 

during 1935 to determine: 

(1) How many had received relief from another public 

agency; 
(2) How many had received relief from a private chari

table organization or person other than a legally respons

ible relative; and 

(3) How many in the judgment of the Welfare Board, 
would have required public assistance from another source 
if they had been unable to qualify for old age assistance. 

Tabulation of reports from seventeen counties indicates 
that about 39 per cent of 1935 grants actually were receiv
ing public or private relief at the time they were accepted 
for old age assistance, that 55 per cent were at the end of 
their resources but had not applied for assistance from any 
other source, and that about 6 per cent received old age 
assistance in order to raise the standard of life to provide 
reasonably for health and comfort. Following is a tabular 
analysis of the reports received: 

% 

4,966 100.0Total new cases .
 
1,714
 34.5From public aid .
 

233
 4.7From private aid .
 
2,738
 55.1Newly in need of public aid ·
 

281
 5.7No. aid only supplementary . 

* "Our Neighbors in Need" and Fourth Annual Report of the New 
Jersey Emergency Relief Administration. 
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It is doubtful if the above proportion as between trans
fers from other agencies and intake of new cases would con
tinue under the revisions in the law as proposed. The group 
65 to 70 years now receiving public or private assistance 
and the group now disqualified by reason of their lack of 
required residence is of considerable size and their necessi
ties are great. Therefore, it is believed that transfers from 
other agencies might reach 50 to 60 per cent of the new 
intake for old age assistance. 

If such were to be the case, and the cost of care were to 
be substantially the same, regardless of which public agency 
administered, the Federal participation proposed would 
produce a financial result as follows: 

NET GAIN TO STATE FUNDS 

-Estimates of 1936-37

Costs with 
residence and age 
changed; 50% of 

Costs Under new cases transfers 
Present Act from other agenciesAverage case load ... __ ._ .. .__ . ._._.._..._ 

17,749Total Est. Cost 31,938
$3,380,463

Federal aid (50 %) ..... __ ._._...._._ .... __ .__ ._. $6,084,958
 
State's share (75% of balance)..._ none 3,042,479


2,535,347
Counties' share (25% of balance).. 2,281,860

845,116 760,619
 
Gross direct gain to State . _
 
Added cost State adm. .. _ $253,487
 

10,000
 
Net direct gain to State_. . . _
 
Indirect Gain to State by reason $243,487
 

of transfers from other agencies
 
and Federal participation there

by received equals * cost
 
added cases totalling $2,704,495__
 

$1,352,247 

SUGGESTED REVISIONS OF AN ADMiNISTRATIVE CHARACTER 

In pursuance of the Legislature's command that the Com
mission review the workings of the present Old Age Relief 
act to determine if there be need for revisions in order to 
improve administration the Commission recommends the
following: 
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State Settlement vs. County Settlement 

RESOLUTION No.4 

Resolved, That county settlement, so far as old age 
assistance is concerned, be changed from :&we years to 
one year, and that in the case of any app5eant having 
five years' State residence within the last :nine but who 
shall not have acquired one year settlement.:in a county, 
the State shall assume the full cost of relief granted 
until the applicant shall have acquired ODe year set
tlement in a county, after which the county shall as
sume its proportionate share of the cost. 

The above resolution provides a practical aDrl equitable 
division of cost as between State and counties for such 
applicants as may have acquired the necessaury five years 
of State settlement without having acquired a full year of 
settlement in any county. This provision is necessary by 
reason of the language contained in Section 2 (b) 2 of the 
Federal Social Security Act, which reads: 

" Any residence requirement which excludes any resident 
of the State who has resided therein five year:s during the 
nine years immediately preceding the application for old 
age assistance and has resided therein continuously for one 
year immediately preceding the application." 

Authority to Require Adequate Personnel of Welfare 
Boards-

RESOLUTION No.5 

Resolved, That Section 3 of Chapter 219, P. L. 1931, 
be strengthened to give the State Divisiolill. of Old Age 
Relief authority to require adequate personnel stand
ards for the county welfare boards with respect to both 
the number of employees and their qualifications and 
with specific power to advise and consent concern
ing appointments of county directors Oil" welfare and 
other welfare board employees. 
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The above resolution was recommended to this Commis
sion by an advisory committee composed of county direc
tors of welfare and representatives of the State Division 
of Old Age Relief. It is based upon an observed need and 
conforms with the theory that responsibility accompanies 
financial participation. Since the State contributes a large 
share of total expense it should be in a position to see that 
personnel standards are adequate and should have suffi
cient power over selections to see that those appointed are 
fitted for the work. 

Power to Compel Legally Responsible Relatives to Sup
port-

RESOLUTION No.6 

Resolved, That the county directors of welfare be vested 
with powers necessary to bring legal action before an 
appropriate court of record to compel legally respon
sible relatives to SUpport aged parents and grand
parents when ability to support in whole or in part can 
be shown. 

Experience gained in administering the present law in�
dicates the necessity of the above provision. Power to be� 
conferred on Directors of Welfare now resides with local� 
overseers of the poor. The provision contemplated would� 
give similar authority to summon legally responsible rela�
tives of applicants for old age assistance before a court of� 
record for the purpose of determining ability to perform� 
their obligations, and, when such ability has been deter
mined, issuing a court order for partial or full support. 

Use of this power would be infrequent, but would be most 
salutary when legally responsible relatives able to support 
an applicant wilfully neglect their duties. 
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Bt'oadening Powers with Respect to Care of Infirm Appli
cants-

RESOLUTION No.7 

Resolved, That the language of Section 6, Chapter 219, 
P. L. 1931, be amended to read "old age assistance 
shall be granted in the form of cash or a check. The 
assistance granted under this act shall be provided for 
the recipient in his own or some other suitable family 
home, provided, however, that upon special resolution 
by the county welfare board, after hearing, and with 
approval from the State Division of Old Age Relief, 
such assistance may be granted outside of his own 
home or some other suitable family home." 

The above resolution is designed to permit carefully re
stricted use of private or endowed institutions for the care 
of those feeble or ill recipients of old age assistance who 
have no suitable care available in their own homes or in the 
homes of relatives or friends but who may be cared for 
properly in carefully selected instances within the cost limi
tations of old age assistance outside of a family home. 

Welfare Boards Should Be Given Corporate Identity-

RESOLUTION No.8 

Resolved, That count~T  welfare boards shall be consti
tuted as corporate entities similar in their set-up to 
county park commissions, the present terms of mem
bership to remain unchanged, with appointments to be 
made as at present by the respective board of free
holders. 

The above resolution is based upon an observed weak
ness in the present law which requires the county welfare 
boards to transact business involving the filing of liens and 
releases thereof against real estate owned by old age relief 
recipients in the name of the board of freeholders. The 
present method is cumbersome and unsatisfactory. It has 
been held by members of the bar that it is of doubtful va
lidity. 
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State� Aid Grants to Welfare Boards on a Commitment 
Basis-

RESOLUTION No.9 

Resolved, That the assistance granted by the State to 
the counties for old age relief shall be made in the form 
of grants in aid to the welfare boards on a commitment 
basis rather than as at present on a reimbursing basis. 

The present plan requires the counties to budget the 
total cost of relief granted and the reimbursement received 
is credited to an account other than that of the welfare 
board. The proposed procedure would greatly simplify 
this process and would result in a bookkeeping system 
which would set forth the actual transactions accurately 
rather than on the inaccurate basis now required. 

Authority to Accept and Use Federal Grants for Old Age 
Assistance-

RESOLUTION No. 10 

Resolved, That the revised act contain a prOVISIon 
specifica:Ily authorizing the State Treasurer to accept 
monies allocated by the Federal Government under the 
provisions of Title 1 of the Federal Social Security Act, 
to account for the same, and to expend them only for 
old age relief and its administration as authorized by 
the State Division of Old Age Relief. 

The above provision is deemed necessary in order to pro�
vide for proper legal handling of the Federal funds granted� 
for purposes of old age assistance.� 

RESOLUTION No. 11 

Resolved, That the term "old age relief" shall be 
dropped from the New Jersey Act and the term "old 
age assistance" substituted therefor throughout. 

The above resolution would result in the adoption of 
standard nomenclature and terminology as used in the Fed
eral Social Security Act and generally in other States. 
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Drop Prohibition of Old Age Assistance to Those Who 
Have Been Convicted of a Crime-

RESOLUTION No. 12 

Resolved, That Section 2 (h) of Chapter 219, P. L. 1931, 
be eliminated from the Act. 

Section 2 (h) of the present act denies old age relief to 
those who, at any time, have been convicted of a felony or 
high. misdemeanor. The clause has imposed a heavy second 
penalty on aged applicants who had long since expiated 
their crimes. Those who have had to administer this clause 
have strongly recommended that it be dropped as being 
anti-social and harmful. Old age assistance should not be 
concerned with past conduct, whether good or bad, but 
solely with the mitigation of a present need. 

Clarification of Property Ownership Clause-

RESOLUTION No. 13 

Resolved, That Section 2 (j) of the present statute be 
amended to read "does not possess real or personal 
property the net equity of which is in excess of $3,000; 
provided, however, that this limitation on ownership of 
real or personal property shall not be construed as an 
exemption limit but shall serve as a guide to welfare 
boards in their administration of the act." 

The above resolution is made for the purpose of clarify
ing the present language of the act, which has been re
garded as obscure. 

Appropriation and Payment of Funds for Relief-

RESOLUTION No. 14 

Resolved, That the revised statute shall contain pro
vision authorizing an annual appropriation for old age 
assistance to be made up of funds received from the 
Federal Treasury and supplemented from the general 
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funds of the State; that so long as the Federal partici
pation for old age assistance continues to the extent 
of 50 per cent, the State Treasurer shall pay bills sub
mitted by the county welfare boards on a commitment 
basis after approval by the State Division of Old Age 
Relief, and the Commissioner of Institutions and Agen
cies, in the amount of 87¥Z per cent of the total cost 
of relief, on a monthly basis, in advance; and that the 
Division of Old Age Relief shall be authorized to make 
adjustments with respective county welfare boards 
from month to month in order that payments shall not 
exceed actual expenditures. 

The provision recommended above will take care of the 
legal necessities involved in handling the finances of old 
age assistance with Federal and county participation. 

Allocation of Federal Aid for Administration_ 

RESOLUTION No. 15 

Resolved, That the State Division of Old Age Relief 
shall be given power to allocate Federal funds received 
for administration of old age relief to the county wel
fare boards in proportion to their respective annual 
appropriations for administration of old age assist
ance. 

The above resolution is for the purpose of providing an� 
'effective distribution of Federal funds to be devoted to the� 
administration of old age relief. The burden of this ad�
ministration falls Upon the counties and it is deemed only� 
fair that Federal aid granted shall be made available to� 
'the counties on an equitable basis. 

RESOLUTION No. 16 

Resolved, That directors of county welfare boards shall 
be designated as chief executive and approval officers 
of county welfare boards. 

The above change is deemed necessary in order to clarify·the act. 
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Repayment to ~Federal  Government of Its Share of Punds 
Recovered from Estates of Recipients-

RESOLUTION No. 17 

Resolved, That the revised act contain a provision au
thorizing the Division of Old Age Relief to adjust ac
counts from time to time with the Federal Social Se
curity Board and to credit the Federal Government to 
an extent not to exceed one-half all sums which may 
be recovered from recipients of old age assistance or 
from their estates. 

The above provision is equitable and is required by Sec
tion 2 (a) 7 of the Federal Social Security Act. 

Incorporation of Amendments and Supplements to Chapter 
219, P; L.1931

RESOLUTION No. 18 

Resolved, That the revised old age assistance act in
corporate such of the amendments and supplements of 
Chapter 219, P. L. 1931, as may be consistent with the 
revised act, these being: Chapter 246, P. L. 1932; Chap
ter 149, P. L. 1933, and Chapter 213, P. L, 1935. 

The above resolution is designed to bring about the in
corporation into the Old Age Assistance Act of those mat
ters covered by the acts mentioned in the resolution. 

Repeal of Prior Legislatiorlr-

RESOLUTION No. 19 

Resolved, That provision be made for repeal of the 
chapters mentioned in Resolution No. 18 upon the adop
tion of the revised Old Age Assistance Act. 

The method of complete revision of the act with repeal of 
prior legislation is recommended to the Legislature. This 
will insure clarity of purpose and simplicity of administra
tion. 
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CHAPTER 3 

AID TO DEPENDENT AND CRIPPLED CHILDREN 

In accordance with its policy of consulting the adminis
trative agencies charged with responsibility for carrying 
out specific welfare acts of this State the commission sought 
information and advice from the State Board of Children's 
Guardians with respect to Title IV of the Federal Social
Security Act. 

The State Board of Children's Guardians made a study 
of the requirements placed upon New Jersey by this title 
and advised against participation because, in its view 

Federal participation to the extent of one-third the 
cost of care for children eligible under the Federal Act 
would require reduction in the required settlement 
(now five years) to one year and would thereby in
crease the cost beyond the extent of assistance to be re
ceived from the Federal Government. 

The State Board of Children's Guardians did not, how
ever, provide any statistical basis for its judgment, indicat
ing that no figures worth considering could be obtained. 

The commission has ascertained that the children who� 
would become eligible for this form of aid in the event that� 
the New Jersey statute should be liberalized are indigent� 
children and would, in any event, be public charges. There�
fore, good public policy would demand that the advantages� 
of skilled ministration available to those eligible for Board 
of Guardians' care now should be extended to those ex
cluded by the terms of a law which has become obsolete so 
far as this provision is concerned; i. e.) 

The five-year settlement clause contained in Chapters 
263 and 264, P. L. 1932, and their predecessor laws 
were enacted for the purpose of preventing an influx 
of families from other States in order to obtain such 
aid. Other States are now providing substantially the 
kind of care provided in New Jersey and therefore the 
five-year clause is unnecessary; and 
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Furthermore, the five-year clause was enacted at a 
time when each county had to meet the entire cost of 
care for Board of Guardians' wards having legal set
tlement in that county. This reason for the restriction 
has likewise become less important since the State 
assumed one-half of the cost (July 1, 1935). ·With Fed
eral participation to the extent of one-third, the burden 
on the counties would be still further lightened. 

At the time the State Board of Guardians made its study 
it could not know that Federal participation would be avail
able to the extent of one-third of the entire cost of this 
category of assistance, including the cost of administra
tion. The Federal Social Security Board has now ruled 
that such would be the case, so long as the cost of care plus 
cost of administration does not exceed $18.00 per month 
for the first child and $12.00 per month for additional chil
·dren in anyone family. 

Nor could the State Board of Children's Guardians know 
that Federal participation would be available for children 
coming under the provisions of the New Jersey Dependent 
Children's Act (Chapter 364, P. L. 1932) so far as these are 
cared for in the homes of blood relatives. Approximately 
one-third of all children now under this form of care would 
become eligible for Federal aid under another ruling of the 
Federal Social Security Board. 

It is believed that the number of children to become 
eligible for Board of Guardians' care would not increase 
more than one-third beyond the present 28,000. vVhile it 
is impossible to provide figures to bear out this belief, the 
logic of the present situation would indicate that a limited 
additional number could qualify. The principal source of 
cases to be added, as a result of a lowering of the required 
residence from five years to one year, will arise from among 
families who, while at present living in the State, have 
never acquired county settlement. Many of the families 
which would become eligible for this form of relief are now 
receiving public assistance through the Emergency Relief 
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Administration or municipalities. To the extent that this: 
situation exists the relief to be given under liberalized child 
welfare laws would constitute a change in the method of 
giving relief which would be somewhat more costly. 

Therefore, it is the conclusion of this commission that the 
present opportunity to modernize the child welfare laws of 
N ew Jersey ought to be utilized. Other States are moving 
in a similar direction and reduction in State and county 
settlement provisions is practical now when it was unduly 
burdensome at the time these laws were last revised in 
1932. The relief to be granted is not a matter of right but 
is extended only on proof of indigency and only to the ex
tent that the indigency actually exists. 

In order to carry out the above policy in conformity with 
requirements of the Federal act, the Commission has 
adopted the following resolutions: 

Change of Jurisdiction in Making Grants for Home Life 
Cases-

RESOLUTION 'No. 20 

Resolved, That Chapter 263, P. L. 1932, be amended to 
remove jurisdiction over the making of so-called home 
life grants from the courts to county welfare boards 
as constituted for the administration of old age assist
ance and other welfare functions on a county-wide
basis. 

The above resolution is required by the language of Sec
tion 402 (a) (3) and (4) of the Federal Act, which reads ~  

"(3) either provide for the establishment or designa
tion of a single State agency to administer the plan or 
provide for the establishment or designation of a sin
gle State agency to supervise the administration of the
plan; 

" (4) provide for granting to any individual whose
claim with respect to aid to a dependent child is de
nied, an opportunity for a fair hearing before such
State agency. 
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Hearings of Appeals Rest with State Board of Guardians-

RESOLUTION No. 21 

Resolved, That appeals from the decisions of county 
welfare boards be heard and acted upon by the State 
Board of Children's Guardians as the representative 
of the Department of Institutions and Agencies; pro
vided, however, that the right to obtain a writ of cer
tiorari shall be held inviolate. 

Apportionment of Federal Aid-

RESOLUTION No. 22 

Resolved, That any funds received from the Federal 
Government for aid to dependent children be allocated 
to the State Board of Children's Guardians as a part 
of the annual appropriation for use in accordance with 
the terms of any agreement to be entered into between 
the State Board of Control of Institutions and Agen
cies and the Federal Social Security Board; that the 
State Treasurer be authorized to accept Federal funds 
apportioned to this State for aid to dependent chil
dren, and that bills of the respective counties to the 
extent of two-thirds the cost be paid monthly, in ad
vance, on a commitment basis, to the State Board of 
Children's Guardians on certification by its chief ex
ecutive officer that the respective counties have paid 
one-third the cost in advance. 

The above resolution provides for an equitable sharing 
of the cost of aid to dependent children as between Federal 
government, State, and counties, and is required by the 
terms of the Federal Act. 

Allocation of Funds for Administration

RESOLUTION No. 23 

Resolved, That any funds received from the Federal 
Government for assistance in administering aid to de
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pendent children be allocated to the State Board of 
Children's Guardians as a part of its annual appropria
tion for administration. 

The above resolution provides for an equitable sharing 
of administration costs as between Federal Government,
State and counties. 

.Reduction of Settlement to One Year-

RESOLUTION No. 24 

Resolved, That Chapters 263, 264, 265, 266 and 267, 
P. L. 1932, be amended to provide that children other
wise eligible for the care therein provided shall become 
eligible after one year of State residence and that the 
State shall bear the full cost (less any Federal aid) 
pending such time as the child shall have resided in a 
county for one year, when the county shall assume its 
one-third share of the cost. 

The above resolution is required by Section 402 (b) (a) 
(1) and (2) of the Federal Social Security Act. 

RESOLUTION No. 25 

Resolved, That the State Board of Control be author
ized through its officers or agents to apply for and ob
tain Federal aid as provided under Sections 403 and 
521 of the Social Security Act and to organize its work 
in behalf of dependent and neglected children to com
ply with the reasonable requirements of the Social Se
curity Board and the Federal Children's Bureau, as 
set forth in Title IV, Sections 401 to 406, and Title V, 
Section 521, of the Social Security Act. 

The above resolution provides for an enabling clause per
mitting New Jersey to participate in the Federal program 
for aid to dependent and neglected children. 
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COST 

It is believed the costs involved in the program as set 
forth above will remain for State and counties substantially 
what they would be under the existing program without 
Federal aid. At the same time there is a possibility that 
the increased number of cases to be assumed by virtue of 
the reduction in settlement requirement from five years to 
one year would not be large enough to absorb all of the 
Federal allotment of funds in additional cases. For pur
poses of illustration the following table has been compiled: 

-Estimates for 1936-37

Residence 
Residence changed 

changed to 1 to 1 year 
Under year 20% 33lJ3% 

present act increase incnlase 
Average case load (Home 

Life) . . _ __. 19,968 23,902 26.624 
Average case load (De

pendent children) _... . _ 8,775 10,530 11.700 
Relief (Home Life) __. _ $3,000,000 $3,600,000 $4,000.000 
Relief (Dep. child.) .__ ._.. 1,580,000 1,896,000 2,106,666 

-
Total Relief .__ .. . .. $4,580,000 $5,496,000 $6,106.666 

Admins. Cost __. ._....__ .. . 329,000 395,000 438,666 

Total Cost .. ... .__ $4,909,000 $5,881,000 $6,545.332 

Federal share . . . none 1,542,333 1,735.851 
State share ._..__. . ._ __. 2,619,000 2,306,001 2,550.973 
County share 2,290,000 2,032,667 2,258.508 
Net gain to State Treasury 312,999 68,027 

Many of the additional cases to become eligible for Board 
of Guardians' care through the contemplated changes in 
the law would come from the existing case loads of the 
Emergency Relief Administration and the municipalities. 
It must be recognized, however, that some would be chil
dren not now receiving relief and to the extent that this 
took place, the gain in State Board of Guardians' case load 
would be a net gain. 
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·AID TO CRIPPLED CHILDREN 
The Crippled Children's Commission plans to use addi�Consultations with the Crippled Children's Commission 

tional funds to be obtained on a matching basis from the�concerning the advisability of revising Chapter 70, P. L. 

Federal Government to increase its services to crippled chil�dren, particularly those in the spastic and infantile paraly
1931, under which the Crippled Children's Commission sis categories.functions, led to a joint conclusion that the Federal aid� 

It is estimated that the total State approavailable for this work be accepted. Therefore, the fol

priation to be required will be� $20,000.00, which SUilllowing resolutions were adopted: 
would then be matched with Federal funds.At present there are in excess of 15,000 cases on the recRemoval of Restrictions on Expenditures for Aid to Crip

ords of the Crippled Children's Commission. About halfpled Childrenr-�
of these are traceable to infantile paralysis. New cases ofinfantile paralysis reported in 1935 to the New JerseyRESOLUTION No. 26 Commission numbered 461.Resolved, That Chapter 70, P. L. 1931, be amended to 

About 1,000 cases on the commission rolls are spastic,strike out the following language: "and for the purpose 
with about 750 in need of muscular� training and specialof carrying this act into effect there is hereby appro education.priated the sum of fifteen thousand dollars ($15,000.00) The financial situation with respect to aid to crippled

or so much thereof as may be necessary, when includedin any appropriation bilL"� 
children is estimated as follows: 

1936-37
Present Act Amended Act

The above resolution provides for elimination of a clauselimiting expenditures of the Crippled Children's Commis
Number of cases 15,000 15,000. 

$14,130 $20,000*
sion to $15,000.00 a year and is so restrictive as to prohibit� 

state Cost (Adminis.)County cost 90,000 90,000the Federal co-operation contemplated. Federal contribution� 
. 

none 20,000*. 

Authority to Accept Federal Funds-
Total cost to public funds� · $104,130 

$130,000 

RESOLUTION No. 27� 
* Additional funds to be used for special rehabilitative treatmentand education of spastic and post infantile paralysis cases.Resolved, That the Crippled Children's Commission begiven authority to co-operate with the Federal Government and the several counties for furtherance of the�purposes as set forth in Title V, Sections 511 to 515�of the Social Security Act; and that the State Treas�urer be authorized to accept funds from the Federal�Government for purposes of these sections and to dis�burse them in accordance with appropriations to the�Crippled Children's Commission.� 
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CHAPTER 4� 

PUBLIC HEALTH, MATERNAL AND CHILD HEALTH 
• 

It is the opinion of this commission that public health, 
maternal and child health activities might be extended if 
the funds to be allocated to New Jersey by the Federal 
Government under the terms of the Social Security Act 
were to be accepted. 

The Surgeon-General under this Federal Social Security 
Act may allocate funds "for the purpose of assisting the 
State and the political subdivisions of the State in estab
lishing and maintaining adequate public health services 
and for training personnel for State and local health work. " 

The Federal Children's Bureau may allocate funds to 
New Jersey upon the basis of an approved State plan for 
the "purpose of enabling New Jersey to extend and im
prove, as far as practicable, services for promoting the 
health of mothers and infant children." 

The State Department of Health, which is the agency for 
supervising the administration of public health, maternal 
and child health, adopted the following preamble and reso
lution on December 10, 1935: 

"Whereas, -YVe have been informed that any part of 
the Social Securities Bill may be complied with, with
out enacting all parts of Social Securities legislation 
contemplated by the Federal Government; therefore, 
Be It Resolved, That the State Department of Health 
recommend to the New Jersey Social Securities Com
mission the enactment of such New Jersey State en
abling legislation in regard to maternal and child wel
fare and public health administration provisions and 
plans as are now set up and approved by the Depart
ment, with the proviso that only such Federal funds 
shall be obtained for the New Jersey State Department 
of Health as require no additional funds to be provided 
by the State of New Jersey for the securing of such
Federal funds. ' , 
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Plans have been formulated by the State Department of 
Health to utilize the funds which are expected to be made 
available by the Surgeon-General under Title 6 of the Fed
eral Social Security Act. These plans propose four proj
ects to further the health interests of New Jersey and will 
be entirely financed by Federal appropriations. 

To improve the efficiency of public health work in rural 
communities and small incorporated municipalities, the 
first project recommends the creation of two new State 
health districts, in addition to the existing five dis
tricts, and advocates an increased central office per
sonnel to provide the necessary additional supervi
sion. 

The second project extends the present facilities to 
control venereal disease in the State. 

The third project is a special health problem in New 
Jersey and it is particularly designed to reduce tuber
culosis among the colored people. The existing plan 
for tuberculosis control has not been successful among 
the negroes, inasmuch as 21 per cent of deaths from 
tuberculosis in 1934 were among this group, whereas 
colored people comprise only 5 per cent of the State 
population. 

The fourth project is intended to expand and supple
ment the present plan for diphtheria immunization and 
smallpox vaccination now in operation in New Jersey. 

The New Jersey Department of Health, in active co
operation with the New Jersey State Medical Society and 
the Visiting Nurses ' Association, has prepared a plan to 
extend and improve the present facilities for maternal and 
infant health. . 

The maternal health program is designed to develop 
additional prenatal and postnatal care by means of phy
sicians, nurses and courses of instruction; develop ob
stetrical care, and provide nurses at the homes of low
wage groups during times of birth. 
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The infant health program is designed to extend the 
supervision and instruction of mothers in care, feeding 
and management of infants. 

RESOLUTION No. 28 

Resolved, That the commission recommends that New 
Jersey enact enabling legislation to permit the State 
Department of Health to utilize in such way as seems 
practicable those phases of the Social Security Act 
relative to public health, maternal and child health. 

To secure these Federal funds it appears that New Jersey
must enact enabling legislation.. 

The Attorney-General, in answer to the question "wheth
er an enabling act will be necessary in order to allow our 
State Treasurer not only to receive the funds but to dis
burse them," replied: 

"I have examined our statute and do not find any law 
which covers the sUbject-matter, and, therefore, of 
opinion that if Federal grant of money is to be paid 
to this State, the Treasurer should be the custodian of 
such money and that the same should be paid out only 
on certification from the State Department of Health, 
and that for this purpose legislation should be secured. " 
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CHAPTER 5 

AID TO THE BLIND 

Title 10 of the Federal Social Security Act provides for 
aid to the blind. The commission consulted the board of 
managers of the New Jersey State Commission for the 
Blind with regard to the changes in the State law neces
sary to bring aid to the blind into conformity with the Fed
eral requirements if Federal aid is to be accepted. 

The New Jersey Commission for the Blind carries on a 
comprehensive program designed to provide for the educa
tion of the young blind, vocational training and employ
ment for the employable, social and medical services for 
the entire group, according to their needs, and financial re
lief to those who are without means of support. It has been 
the objective of the State Commission for the Blind to ad
just the services rendered to the needs of each individual. 
It is realized that the blind are not a homogeneous class 
but rather a heterogeneous group with diverse abilities, 
problems and needs, and that practically the only thing 
they have in common is their handicap. 

New Jersey, with a total population of 4,193,000 in 1930, 
had an estimated blind population of 2,500. Approximately 
$106,000.00 per year is spent for blind relief. The Social 
Security Commission believes that the New Jersey State 
Commission for the Blind has demonstrated its ability to 
deal with this handicapped group in an adequate manner. 
The fact is, however, that the Federal statute requires as a 
condition for granting Federal funds that the administra
tion, so far as the granting of relief is concerned, be per
formed as an administrative function. In New Jersey the 
courts are required to fix the sums of money to be paid to 
each individual blind person who is adjudged to be indigent 
or partially indigent. It is therefore necessary to make a 
change in the New Jersey statute which will meet this con
dition, and in addition will meet two other general condi
tions set forth in the Federal law, these being, namely, re
duction in the settlement provision from the present five 
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years to :five years within the last nine, and one year con
tinuously preceding the date of application, and the provi
sion for making appeals from decisions to the central ad
ministrative body. 

In order to meet these specific needs the commission has 
adopted the following resolutions: 

RESOLUTION No. 29 

Resolved, That Chapter 231, Public Laws of 1921, be 
amended and revised to provide that residence require
ments for aid to the indigent blind shall be :five years 
within the last nine, with one year immediately pre
ceding the date of application; that the State shall as
sume the expense for any recipient of blind relief who 
shall meet the residential requirements pending such 
time as he may have completed one full year's resi
dence in a county. 

The above resolution meets the requirements as set forth 
in Section 1002B1 of the Federal Social Security Act. 

RESOLUTION No. 30 

Resolved, That the powers now invested in the Court 
of Common Pleas or other county courts for the grant
ing of blind relief be transferred from those courts to 
the county welfare boards in counties where such wel
fare boards exist for the administration of old age as
sistance and other welfare functions; that investiga
tions of applications for the granting of blind relief 
be made by the staff of the Commission for the Blind 
and supplemented by the staffs of the county welfare 
boards prior to determination by the Commission for 
the Blind of the amount of grants which shall be made. 

The above resolution provides a practical method of 
meeting the Federal requirement as set forth in Section 
1002A of the Federal Social Security Act. 
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RESOLUTION No. 31 

Resolved, That in the revision of the State Act pro
vision shall be made whereby an applicant denied relief 
or having other cause for appeal from the decision of 
the State Commission for the Blind may appeal to the 
Board of Control of the Department of Institutions and 
Agencies or its designated representative. Provided, 
however, that nothing contained in the revised act shall 
curtail the right of an applicant to a writ of certiorari. 

The above resolution is deemed to be a practical method 
of meeting the requirement of Section 1002A4 of the Fed
eral Social Security Act. 

RESOLUTION No. 32 

Resolved, That the State Board of Control of Institu-· 
tions and Agencies shall be authorized to co-operate 
and enter into co-operative agreements with the Fed
eral Social Security Board and to receive contribu
tions from the United States Government for assist
ance to the Blind, such contributions to be paid into 
the State Treasury and held for use of the Department 
of Institutions and Agencies and the New Jersey Com
mission for the Blind for the purposes as set forth in 
those agreements. 

RESOLUTION No. 33 

Resolved, That Federal funds for blind relief which 
may be received pursuant to any agreement between 
the State Board of Control of Institutions and Agen
cies and the Federal Social Security Board shall be used 
for the purpose of matching funds provided by the 
counties, or the State, for blind relief, for education of 
the blind and medical or surgical care and treatment 
of the blind; that Federal funds received pursuant to 
the above agreement for administrative purposes shall 
be made available to the State Commission for the 
Blind as a part of its annual appropriation. 
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The above resolution provides for the financial co-operation of State and counties with the Federal Government�for the provision of blind relief and is in accordance with�the requirements of the Federal Social Security Act. 
RESOLUTION No. 34Resolved, That the act be revised to authorize the StateCommission for the Blind to make money grants toblind persons under the age of 21 years for the follow

CHAPTER 6ing purposes: 
Educational expenses GENERAL RECOMMENDATIONSMedical or surgical care and treatment of the eyes.The above resolution would apparently make it possible 

The commISSIon offers the following resolution, whichapplies to the general problem of social security in the
for the State to obtain Federal aid for the above special State of New Jersey:purposes which are a part of the services rendered by theState Commission for the Blind, but have hitherto beenmade in the form of grants in kind only. Unless the method 

RESOLUTION No. 35of making these grants is changed, the State would appar
"Resolved, That it is the opinion of this commission

ently be unable to obtain Federal aid for these purposes. 
that the Legislature, in considering amendments andrevisions of the social security laws, keep the followCost

Analysis of Federal participation in aid for the blind 

ing principle in mind, namely, that necessary medicalresults in the following: 
and health services through the members or the medical and associated professions, so far as practicable,-Estimates for 1936-37 on a reasonable fee basis, with free choice of physicianResidence by the patient, be made a definite part of the aid to bechangedUnder to 5 years 
extended so far as may be possible under the necessi-Present ActAverage case load within last nine. 
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ties of financial limitations."Total estimated cost 
450

. $151,400Federal Aid $158,750�
state's share 

. none 65,312�
Counties' Share 

. 38,900 34,063�. 112,500�Net gain to State Treasury . 
59,375�
4,837�The above estimate is based on Federal acceptance of theState contribution for administration as "State participa. tion" which is required by the Social Security Act. If inaddition the State were required to bear a part of the costof the relief given the blind, the result would be additionalnet cost over present State expenditures, rather than netsaving. 
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CHAPTER 7 

OLD AGE AN:YUITIES AND UNEMPLOYMENT BENEFITS 

The commission has heen greatly impressed by tbe weight 
of legal opinion brought to its attention, holding that the 
above plans are incompatible with the limits of pOwer as 
set forth in the Constitution of the United States. How
ever, since the State of New Jersey is not called upon to 
participate to an~·  degree in the administration of the old 
age annuity titles of tIle Federal Act, the members of the 
commission have rehained from dealing with that phase
of the situation in any detail. 

By so much as the Federal Government, either by direct 
legislation or by indirect action, seeks to make its laws or 
systems effective, it pre-empts the field as against action 
by tbe State of Xew Jersey looking to tbe establisbment 
of its OWn system. From tbe nature of tbings it is impos
sible tbat two systems sbould operate within tbe same field; 
the burden of a Federal system and of a State system wben 
added together would be so large as to render their Concur
rent operation impossible. 

It bas been arg1led, however, that forty-eight separate 
State plans for old age insurance would iuvolve even great
er financial and administrative difficulties than those 
pointed out in the present Federal system. 

The Federal Social Security Act requires even witllin� 
itself and without regard to independent legislation by tbe� 
State, a duplicatiou of administrative agencies. Tbis be�
comes evident When we consider the case of any particular� 
workman. Ris old age annuity will be administered and 
records as to his employment, wages, age and otber matters 
will be kept by Federal agencies and centralized in Wasb.
in~ton.  Records in respect of unemployment benefits will 
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be kept by State agencies and will then be forwarded (at 
least in condensed form) to ·Washington. Here is within 
the act itself a duplication of administration. Such dupli
cation results from separating things which should not be 
separated. It would seem that there should not be two ad
ministrative systems. 

The taxes against payrolls and employee earnings as 
above set forth are clearly excessive in the view of those 
technical experts who advised the Congress and whose ad
vice was disregarded. It is estimated that reserves to be 
built up over a period of thirty-five years will amount to 
$46,000,000,000.00 or more, all of which sum is to be invested 
ill government bonds. Most actuaries hold that the diffi
culties of putting a government plan on a full reserve basis 
are so great that a pay-as-you-go method is much more 
practical. The original recommendations made by the Ad
visory Council called for much smaller contributions than 
those actually enacted in Title 8 of the Federal Act. These 
recommendations contemplated a maximum reserve of 
$11,000,000,000.00. However, this relatively conservative 
reserve was discarded in the final draft of the act, and the 
result is that under the present plan the reserve will reach 
approximately $6,000,000,000.00 in ten years and $15,000,
000,000.00 in fifteen years. "Vhen the reserve fund reaches 
the $10,000,000,000.00 or $15,000,000,000.00 level during the 
early stages of the system, and income is far in excess of 
the benefit payments, there \\Till be a strong tendency to 
enlarge the benefits or to reduce the contributions, thus 
bringing on in later years a more serious deficit. The orig
inal plan had the advantage of building up reserves grad
ually over a period of years with less danger of an adverse 
effect on industry and commerce. 
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EXPERIENCE INADEQUATE 

Experience in this country with unemployment compen
sation plans is almost exclusively· confined to volun
tary arrangements, set up by individual employers," 
or jointly by employers and employees, *** or in a few 
community organizations.u ** This experience has been 
unsatisfactory in that the prolonged depression has forced 
liquidation of many unemployment compensation funds 
which had not achieved sufficient reserves to withstand the 
continuing drain which has taken place. On the other hand, 
broad experience with compulsory government control of 
unemployment compensation plans has been gained in sev
eral of the highly industrialized nations of western Europe, 
and particularly over a period of the last twenty-four years 
in Great Britain. 

This commission is making a thorough study of the Brit
ish experience. The history of all available plans, includirig 
the German plan, is also having our consideration as is 
the Australian experience in providing against the hazards 
of old age. What consideration we have been able to give 
to these plans in other countries has led us to the conclusion 
that no one of them has so far found a complete solution 
to these problems. There are certain elements common to 
every plan for unemployment benefits and old age annui

. * Exception, Wisconsin since 1933. 
** Includes: Dennison Mfg. Co., Columbia Conserve Co., Dutchess 

Bleaching, Inc., Rockland Finishing Co., United Diamond Works, John 
A. Manning Paper Co., Behr-Manning Corp., S. C. Johnson & Son, 
Leeds & Northrup, Proctor & Gamble, American Cast Iron Pipe & 
Foundry Co., Samarkand Co., Hill Bros. Co., J. 1. Case Company, 
Minnesota Mining & Mfg. Co., General Electric Co., Wm. Wrigley, Jr., 
Company. 

*** Includes: United Wall Paper Crafts of North America; Men's 
Clothing Industry in Chicago, Rochester and New York; Women's 
Garment Industry, Cleveland; Lace Industry in five centers; Cloth 
Hat and Cap Industry in eight centers; Straw Hat Industry, New 
York; Seaboard Air Line R. R, maintenance of way; Leather Goods 
Manufacturers and Pocketbook Workers' Union; Upholstery Weavers 
and Workers' Union. 

**** Rochester, 8 companies; Fon-du-Lac, 3 companies; Holyoke, 2 
companies. 

ties. Each pl~n  involves the gradual accumulation of a 
fund, conservation of that fund until time of. need, and dis
bursement of the fund in time of need to those entitled to 
receive it. No matter what the plan, problems of adminis
tration and supervision are involved. Our investigation 
will seek the best of all plans. 

Titles 3 and 9 of the Federal Social Security Act provide 
for a system of unemployment compensation to be adminis
tered jointly by the several States and the Federal Govern

I,' ment. The method adopted to obtain unemployment comI~' 

pensation legislation in the respective States provides for 
the levying of a Federal tax as follows: 

Year Rate of Tax 

1936 1% 
1937 2% 
1938-thereafter 3% 

Against the above taxes on payrolls which apply to em
ployers generally, with specific exceptions as noted else
where in this report, individual employers may receive a 
credit up to 90 per cent of the payroll tax levied under Title 
9 provided they have contributed to an approved State plan 
of unemployment compensation. The Federal Act further
more provides that approval shall be given to any State 
plan which meets certain requirements set up by the Fed
eral Act, as outlined elsewhere in this report. 

There is a weight of legal opinion to the effect that these 
titles of the Social Security Act may also be unconstitu
tional. However, enactment of the unemployment compensa
tion titles of the Social Security Act has unquestionably 
served two purposes, namely, it has focused the attention 
of the States on the need for a practical method of adjust
ing our national economy in the interests of individual se
curity, and it has offered a formula under which the States 
may proceed to act, with the knowledge that other States 
may take similar action under the shelter of the Federal 
Act and thus eliminate the danger that some backward 
States may offer industry negative advantages by failing 
to provide similarly for the security of their citizens. 
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The members of the commission have endeavored to ac
quire a sufficient knowledge of the unemployment compen
sation problem to offer a practical working plan which will 
stand, regardless of the ultimate fate of the Federal Act. 
The commission has in its files a large amount of data relat
ing to a considerable number of plans, and is in the process 
of assembling other material that it may have for review all 
of the known experience on the subject. In spite of our ef
forts, however, we have not completely surveyed the larger 
implications and difficulties of such legislation. 

There is widely divergent opinion among those who may 
be regarded as authorities as to the objectives of unemploy
ment compensation. 

One responsible group believes that unemployment 
compensation benefits should be held back for times 
of catastrophic depression. 

Another group, equally responsible, holds that the chief 
function is to mitigate the human suffering caused by 
normal unemployment and that it is clearly impossible 
to depend in any significant degree upon any such plan 
during a period of deep cyclical depression. 

Another divergence of authoritative opinion is centered 
011 the objectives of an unemployment compensation plan. 

One group believes that contributions should be made 
to provide the greatest possible incentive for individual 
employers to stabilize or regularize their employment. 

Another group believes that the primary objective 
should be to mitigate the human suffering that accom
panies loss of remunerative work. 

One of the principal factors to be considered in any plan 
is some arrangement whereby the employee himself will 
find it to his own interest to conserve the unemployment 
fund, rather than to draw on it unnecessarily. 

,Vhile the objectives outlined above are not incompatible, 
the weight given either will influence the type of plan to be 
e'Tolved. ' 
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UNEMPLOYMENT NOT AN INSURABLE RISK 

Practically all actuaries agree that unemployment is not 
an insurable risk. At the same time there is widespread 
impression, particularly among the employee group, that 
the plan under contemplation .will insure the risk of unem
ployment. This is, of course, an incorrect impression. At 
hest the only plan which can be enacted would provide a 
rather meagre first line of defense against ordinary unem
ployment of normal times. The early experience of Great 
Britain in this field is a case in point. 

STABILIZATION OF EMPLOYMENT CONSTRUCTIVE 

Stabilization of employment was one of the objectives 
toward which the Advisory Council on Economic Secnrity 
directed its recommendations. We have the testimony of 
employers who have experimented with forms of unemploy
ment benefit plans that they may and do serve as strong 
incentives to stabilize when they are drawn to place empha
sis on this feature. The Wisconsin and Utah plans, and 
to a more limited degree the New Hampshire, California 
and Massachusetts plans, are drawn with this objective at 

the fore. 
It is believed by the members of the commission that 

progress can be made in this direction in a manner compa
rable to the manner in which employers under workmen'S 
compensation have been able to reduce accidents in recent 
years. Certainly some form of merit rating or separate 
('mployer accounts should be given consideration. We hold 
it to be true that if a company or industry can provide 
steadier work it will generally result in lower costs (since 
a steady worker can produce more per hour) and more 
consumption. It is always better socially to assure maxi
mnm employment than to pay benefits. Lack of extreme 
('nre in drafting an unemployment compensation plan might 
l'l'snlt in placing a premium for the employer on increasing 
Hnctnatioll of employment, or a premium for the employee 
to <11'aw np011 the fund unnecessarily, or both. It is believed 
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that some of the plans already adopted tend to do just this.� 
tical act in that field to become operative in this country~
In the end other States had to undo what they had doneNew Jersey wishes to avoid such danger. more hastily and follow the New Jersey lead.�

In regard to the accumulation of the fund, the various� In the present instance there are other States that haveplans exhibit a wide divergence. Some place the burden
entirely upon the employer, some upon the employer and 

"plunged into" this field-as one witness at our hearings
recommended we should do-with perfectly weird results.employee, some upon the employer, the employee and the�

government. Growing out of the source of contribution are 
For example, note the North Oarolina so-called unemploy�
ment insurance act. Also note how New York State, whichdifferent problems as to who shall contribute and who shall

administer. hastily passed an act on this subject a year ago, is now
busily revamping it.

State administration sometimes entails political conse Therefore, this commission feels that if New Jersey is toquences, among which is the utilization of the plan and the accomplish basically sound and helpful work in this field,organization created for its administration for other pur
poses than contemplated, usually for purposes of charitable 

and not simply "plunge into" an unknown morass, it
should, by all means, take additional time for further analyrelief. In the case of government participation care should sis of the vital factors-in the interest of both the workersbe exercised to avoid political determination of the amounts and employers of this State.of benefits payable and any departure from sound financing�

and actuarial practice.� 
PRACTICAL QUESTIONS WHICH MUST BE ANSWEREDThe foregoing are only some of the difficulties which have

been brought to our attention, and these difficulties apply Some of the practical questions to which adequate annot only to the raising of the money, but to its conservation swers must be worked out by any unemployment compensaand ultimate distribution. This commission recognizes the tion plan worthy of adoption in this State are:desirability of an effective, sound plan which would afford
the greatest measure of protection against hazards of un

Shall the prime objective of the New Jersey plan be the
employment and old age. stabilization of employment ~ 

Shall the plan holel as its primary objective relief duringPOSITION AKIN TO THAT OF WORKMEN'S OOMPENSATION a cyclical depression '?
OOMMISSION 

Shall the major effort be directed towards relief from theThere are many important detailed aspects of unemploy ill-effects of unemployment encountered in the course of thement compensation about which the commission is unable continuous changes taking place during normal periods ofas yet to come to agreement. In this respect the commis productivity~sion sees a close analogy with the situation that confronted
New Jersey in considering workmen's compensation some Shall seasonal unemployment in certain industries and
twenty years ago. New Jersey was not the first State to 

commercial enterprises become a subject for major atten
enact such legislation. New Jersey, on the other hand, took tion ~ 

the necessary time to make a thorough canvass and study If stability of employment is desired, what is the mostof all the important considerations, and as a result the New practical means of effecting it ~ There are important col-Jersey Workmen's Oompensation Act became the first prac
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lateral questions under this heading which must be ex
plored. 

If unemployment compensation is to be adopted, who 
shall pay the cost ~  Shall it be the employer alone ~ Shall 
it include payments by the employee~  If so, why~ Shall 
the State be a contributod In the answers to these ques
tions are far-reaching: economic effects which may control 
eventual success or failure. 

vVho shall be beneficiaries t Shall benefits accrue strictly 
to those in whose names contributions are made? Or shall 
the pIau be used to raise the level of those at the bottom 
of the economic scale of li'fe1 

The weight given the above factors will help to solve 
other questions, such as: when benefits become payable; 
how much contributions shall be; how long benefits shall be 
paid; how much benefits shall be. 

Then there is the question of an administrative plan. We 
need only indicate our apprehension lest unemploYment 
compensa tion become a creature of practical politics to 
demonstrate the difficulties encountered here. 

Consideration given these and related questions by the 
members of the commission indicate that there are enor
mous possibili.ties for good or ill involved; that recommen
dations should be made only after a more thorough explora
tion of t.his problem has been carried out; that wisdom 
dictates the necessity of further study. 

This commission is of the opinion that a sound plan of 
'unemployment c01'npensation should be adopted by the StiLte 
of New Jersey, but is not at this time prepared to recom
mend any specific program; it is continuing its studies and 
hopes to submit later to the Legislature a statement of the 
vrtl'ious advantnges and disndvantages of several different 
plaus, together with its recommendation as to "which of 
these seems most appropriate for adoption in New Jersey. 
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'rhe foregoing majority report is submitted by those mem
bers of the commission whose names appear below: 

HARRY L. DERBY,� 

JOHN C. BARBOUR,� 

WILLIAM J. ELLIS,� 

ELIZABETH A. HARRIS,� 

ROBERT C. HENDRICKSON,� 

FREDERICK S. KELLOGG,� 

HENRY YOUNG, JR.� 

While we agree with all of the specific recommendations 
in the majority report, we regret that we are unable to 
agree entirely with its text for the following reasons: 

1. It is o'ur impression that the temper of the report is 
not sufficiently judicious. It contains certain critical im
plications with respect to the Federal Social Security Pro
gram which, in our opinion, lack reasoned justification. 

2. In our judgment the report does not sufficiently em
phasize the need for prompt action in preparing an unem
ployment compensation program based on sound social in
snrance principles. 

DAYTON D. McKEAN. 

ROBERT P. FISCHELIS, 
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Minority Report 

To� the Honorable Harold G. Hoffman, Governor of the 
State of New Jersey, and to the Members of the Legis
lature of the State of New Jersey: 

The undersigned members of the Commission on Social 
Security are unable to subscribe to the entire report of the 
majority members of the commission for the following rea
sons, which, for the purpose of brevity, we herewith quote 
from the specific mandate of the Legislature as set forth by 
the Legislature in creating the commission. The language 
of Joint Resolutions 7 and 15, as approved June 27, 1935, 
by the Governor, are specific and should, we feel, govern 
the nature of the report of the entire commission. We 
quote, in part, the language used: 

(a) Section 1. "Whereas economic insecurity due to 
unemployment is a serious menace to the health, wel
fare and morale of the people of this State, unemploy
ment is, therefore, a subject of general interest and con
cern to all its people and requires appropriate action 
by the Legislature to prevent its spread, and to lighten 
the burden which now so often falls with crushing force 
upon the unemployed and his family." 

(b) Section 3. The commission is specifically charged 
to determine ,,* * * in what respect the State of New 
Jersey may most effectively co-operate with such Fed
erallegislation as may be enacted." 

(c) Section 4. ,,* * * to determine what changes in 
New Jersey's laws, if any, may be advantageous." 
(d) Section 6. ,,* * * to Ca7tSe (the commission) to in
troduce such bill or bills as in its judgment may be re
quired for the proper carrying out of objects" (ours). 

I. In respect to the above legislative order the under
signed members of the Commission on Social Security are 
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compelled to dissent, in part, from the report of the major
ity of the members of the commission, and, herein, submit 
the following: 

1. The undersigned members of the Commission on So
cial Security subscribe to that part of the majority re
port wherein the report fully complies with the Federal 
Social Security Act in its provisions with regard to 
old age, aid to dependent and crippled children, mater
nal and child health, and aid to the blind. 

II. The undersigned members of the Commission on So
cial Security further subscribe to the majority report, 
wherein on page 66 is stated the following: 

, 'This commission is of the opinion that a sound :plan 
of unemployment compensation should be adopted by 
the State of New Jersey." 

The undersigned further subscribe to the majority report 
wherein on page 12 is stated the following: 

"This commission is resolved to recommend a sound 
New Jersey unemployment compensation plan which 
will provide for the setting up of reserves with which 
to meet the impact of unemployment." 

III. The undersigned members of the Commission on 
Social Security cannot agree with the majority members 
of the commission in either their recommendation for the 
delay of legislative action in this regard or with their rea
sons for advocating this delay. Accordingly the nnder
signed members of the commission make the following 
statement and the following specific recommendations: 

As a result of the passage by the seventy-fourth session 
of Congress of the Social Security Act there is in existence 
a Federal tax in New Jersey and in all other States of the 
Union which is levied against the payrolls of em:ployers 
employing eight or more persons, which for the year 1936 
is 1 per (:ent of such payrolls, and for the year 1937 is 2 

69 

You are Viewing an Archived Copy from the New Jersey State Library



per cent, and the year 1938 and thereafter is 3 per cent of 
such payrolls. The "b'ederal Social Security Act is designed 
to stimulate State unemployment insurance acts and 
towards this end provides one way and one way only by 
which this sum of money, collected in this way, which, on 
the basis of present payrolls, will be in the neighborhood of 
$25,000,000.00 in 1938 from the State of New Jersey alone, 
may be used for the benefit of unemployed of other States. 
This can be avoided by the passage of a satisfactory un
employment insurance or compensation law. Unless this is 
done these sums of money collected by the Federal Gov
ernment will go into the Treasury Department of the 
United States for general purposes and will not be used in 
this State as intended. 

The undersigned members of the Commission on Social 
Security, therefore, accordingly recommend that the Legis
lature of New Jersey pass such suitable and immediate 
legislation, as already have the Legislatures of New York, 
Massachusetts, Wisconsin, New Hampshire, California, 
Utah, Washington, Oregon, Alabama, and the District of 
Columbia, and hereby secure, as all of the States are certain 
to secure, the benefits of this taxation to relieve the distress 
caused by unemployment in the State of New Jersey. 

Towards this end, the undersigned make the following 
specific recommendations, which in each instance are based 
on the Federal Act and the acts already passed by other 
State Legislatures: 

(a)� Taxes to be levied on employers' payrolls as pro
vided for in the Federal Act. 

(b)� Funds secured from these taxes to be placed in a 
pooled unemployment compensation fund as de
fined in the Federal Act. 

(c)� The merit rating clause as defined in the Federal 
Act and by the Federal Social Security Board, to 
be adopted, thus permitting and providing a stim
ulus to employers to stabilize their labor forces 
and thus diminish unemployment. 
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(d)� Employers of four or more persons, excluding' 
those occupations which are excluded in the Fed
eral Act, to be taxed. Provision to be made for 
voluntary coverage of those persons not covered 
by the compulsory features of the act. 

(e)� Unemployment compensation to be paid unem
ployed persons after three weeks of unemployment. 

(f)� Unemployment compensation to be paid for a min
imum of fifteen weeks. 

(g)� Unemployment compensation to be a maximum of 
50 per cent of past weekly earnings and not to ex
ceed $15.00 weekly. 

(h)� The Unemployment Insurance A.ct in all other re
.spects to conform to the Federal Act. 

(i)� The administration of the act to be placed in a 
commission appointed by the Governor and con
firmed by the Senate and to include two repre
sentatives of industry, two representatives of or
ganized labor, the Attorney-General of the State 
of New Jersey, Commissioner of Labor of the State 
of New Jersey and the Commissioner of the De
partment of Institutions and Agencies of the State 
of New Jersey. 

IV. The undersigned members of the Commission on So
cial Security recommend the passage of such satisfactory 
legislation at the earliest possible moment in order that no 
part of the "b'ederal tax now in effect on payrolls of the 
State of New Jersey be lost to the citizens of this State. 

JOHN J. TOOHEY, JR., 

VINCENT J. MURPHY. 
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Appendix A 

Pursuant to resolution of the commission, the chairman, Mr. 
Derby, appointed the following subcommittees: 

Committee on Unemployment Insurance� 
Senator S. Rusling Leap, Chairman� 
Commissioner John J. Toohey� 
Vincent P. Murphy� 
Frederick S. Kellogg� 
Assemblyman Henry Young, Jr.� 

·Committee on Old Age Assistance and Old Age Relief 
Mrs. Elizabeth Harris, Chairman 
Dr. Robert P. Fischelis 
Senator John C. Barbour 
Commissioner William J. Ellis 

Committee on Aid to Crippled Children and Maternal and Child 
Welfare� 

Senator John C. Barbour, Chairman� 
Assemblyman Dayton D. McKean� 
Mrs. Elizabeth Harris� 
Senator Blase Cole� 
Assemblyman Marcus W. Newcomb� 
Dr. Robert P. Fischelis� 
Commissioner William J. Ellis� 

Committee on Public Health Work 
Assemblyman Marcus W. Newcomb, Chairman 
Senator Blase Cole 
Dr. Robert P. Fischelis 
Mrs. Elizabeth Harris 

Committee on Aid to the Blind� 
Dr. Robert P. Fischelis, Chairman� 
Assemblyman Henry Young, Jr.� 
Senator John C. Barbour� 
Commissioner William J. Ellis� 
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At a subsequent commission meeting, on recommendation of the 
chairman of the subcommittee on aid to crippled children and ma
ternal and child welfare, it was resolved that inasmuch as considera
tion of the subject of maternal welfare work more properly belongs 
to the subcommittee on public health that subject be referred to 
that committee. 

The subcommittees Of the commission have considered the matters 
referred to them and have reported their findings to the commission. 
The commission held public hearings as follows: 

1. In the Assembly Chamber of the State House, Trenton, on 
October 7, 1935, commencing at shortly after 10:00 A. M~ and ending 
after 7:00 P. M. 

2. At the county court house, on the 22nd day of November, 
commencing 10:30 A. M. and ending at 6:15 P. M. 

The commission has received numerous written briefs, arguments, 
letters and statements and has initiated numerous studies it deemed 
pertinent to the subjects before it. 
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Appendix B 

Federal Social Security Act 

[Public-No. 271-74th Congress] 

fH. R. 7260] 

AN ACT 

To provide for the general welfare by establishing a system of 
Federal old-age benefits, and by enabling the several States to 
make more adequate provision for aged persons, blind persons, 
dependent and crippled children, maternal and child welfare, public 
health, and the administration of their unemployment compensa
tion laws; to establish a Social Security Board; to raise revenue; 
and for other purposes. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 

TITLE I-GRANTS TO STATES FOR OLD-AGE� 
ASSISTANCE� 

Appropriation� 

Section 1. For the purpose of enabling each State to furnish 
financial assistance, as far as practicable under the conditions in 
such State, to aged needy individuals, there is hereby authorized to be 
appropriated for the fiscal year ending June 30, 1936, the sum of 
$49,750,000, and there is hereby authorized to be appropriated for 
each fiscal year thereafter a sum sufficient to carry out the purposes 
of this title. The sums made available under this section shall be 
used for making payments to States which have submitted, and had 
approved by the Social Security Board established by Title VII 
(hereinafter referred to as the "Board"), State plans for old-age 
assistance. 

State Old-Age Assistance. Plans 

Section 2. (a) A State plan for old-age assistance must (1) provide 
that it shall be in effect in all political subdivisions of the State, and, 
if administered by them, be mandatory upon them; (2) provide for 
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financial participation by the State; (3) either provide for the estab
lishment or designation of a single State agency to administer the 
plan, or provide for the establishment or designation of a single State 
agency to supervise the administration of the plan; (4) provide for 
granting to any individual, whose claim for old-age assistance is 
denied, an opportunity for a fair hearing before such State agency; 
(5) provide such methods of administration (other than those relat
ing to selection, tenure of office, and compensation of personnel) as 
are found by the Board to be necessary for the efficient operation of 
the plan; (6) provide that the State agency will make such reports, 
in such form and containing such information, as the Board may 
from time to time require, and comply with such provisions as the 
Board may from time to time find necessary to assure the correctness 
and verification of such reports; and (7) provide that, if the State 
or any of its political subdivisions collects from the estate of any 
recipient of old-age assistance any amount with respect to old-age 
assistance furnished him under the plan, one-half of the net amount 
so collected shall be promptly paid to the United States. Any pay
ment so made shall be deposited in the Treasury to the credit of the 
appropriation for the purposes of this title. 

(b) The Board shall approve any plan which fulfills the conditions 
specified in subsection (a), except that it shall not approve any plan 
which imposes, as a condition of eligibility for old-age assistance 
under the plan

(1) An age requirement of more than sixty~five  years, except 
that the plan may impose, effective until January 1, 1940, an age 
requirement of as much as seventy years; or 

(2) Any residence requirement which excludes any resident of 
the State who has resided therein five years during the nine years 
immediately preceding the application for old-age assistance and 
has resided therein continuously for one year immediately pre
ceding the application; or 

(3) Any citizenship requirement which excludes any citizen of 
the United States. 

Payment to States 

Section 3. (a) From the sums appropriated therefor, the Secretary 
of the Treasury shall pay to each State which has an approved plan 
for old-age assistance, for each quarter, beginning with the quarter 
commencing July 1, 1935 (1) an amount, which shall be used exclu
sively as old-age assistance, equal to one-half of the total of the sums 
e'Xpended during such quarter as old-age assistance under the State 
plan with respect to each individual who at the time of such expendi
ture is sixty-five years of age or older and is not an inmate of a 
public institution, not counting so much of such expenditure with 
respect to any individual for any month as exceeds $30, and (2) 5 
per centum of such amount, which shall be used for paying the 
costs of administering the State plan or for old age assistance, or 
both, and for no other purpose: Provided, That the State plan, .in 
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order to be approved by the Board, need not provide for finan
cial participation before July 1, 1937, by the State, in the case of 
any State which the Board, upon application by the State and 
after reasonable notice and opportunity for hearing to the State, 
finds is prevented by its constitution from providing such financial 
participation. 

(b) The method of computing and paying such amounts shall be 
as follows: 

(1) The Board shall, prior to the beginning of each quarter, 
estimate the amount to be paid to the State for such quarter under 
the provisions of clause (1) of subsection (a), such estimate to 
be based on (A) a report filed by the State containing its estimate 
of the total sum to be expended in such quarter in accordance 
with the provisions of such clause, and stating the amount appro
priated or made available by the State and its political subdivisions 

,� for such expenditures in such quarter, and if such amount is less 
than one-half of the total sum of such estimated expenditures, the 
source or sources from which the difference is expected to be 
derived, (B) records showing the number of aged individuals in 
the State, and (C) such other investigation as the Board may find 
necessary. 

(2) The Board shall then certify to the Secretary of the 
Treasury the amount so estimated by the Board, reduced or 
increased, as the case may be, by any sum by which it finds that 
its estimate for any prior quarter was greater or less than the 
amount which should have been paid to the State under clause (1) 
of subsection (a) for such quarter, except to the extent that such 
sum has been applied to make the amount certified for any prior 
quarter greater or less than the amount estimated by the Board 
for such prior quarter. 

(3) The Secretary of the Treasury shall thereupon, through the 
Division of Disbursement of the Treasury Department and prior 
to audit or settlement by the General Accounting Office, pay to the 
State, at the time or times fixed by the Board, the amount so 
certified, increased by 5 per centum. 

Operation of State Plans 

Section 4. In the case of any State plan for old-age assistance 
which has been approved by the Board, if the Board, after reasonable 
notice and opportunity for hearing to the State agency administering 
or supervising the administration of such plan, finds

(1) that the plan has been so changed as to impose any age, 
residence, or citizenship requirement prohibited by section 2 (b), 
or that in the administration of the plan any such prohibited 
requirement is imposed, with the knowledge of such State agency, 
in a substantial number of cases; or 

(2) that in the administration of the plan there is a failure 
to comply substantially with any provision required by section 
2 (a) to be included in the plan; 
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the Board shall notify such State agency that further payments will 
not be made to the State until the Board is satisfied that such pro
hibited requirement is no longer so imposed, and that there is no 
longer any such failure to comply. Until it is so satisfied it shall 
make no further certification to the Secretary of the Treasury with 
respect to such State. 

Administration 

Section 5. There is hereby authorized to be appropriated for the 
fiscal year ending June 30, 1936, the sum of $250,000.00 for all neces
sary expenses of the Board in administering the provisions of this 
title. 

Definition 

Section 6. When used in this title the term "old-age assistance" 
means money payments to aged individuals. 

TITLE II-FEDERAL OLD-AGE BENEFITS 

Old-Age Reserve Account 

Section 201. (a) There is hereby created an account in the Treas
ury of the United States to be known as the "Old-Age Reserve 
Account" hereinafter in this title called the "Account". There is 
hereby authorized to be appropriated to the Account for each fiscal 
year, beginning with the first fiscal year ending June 30, 1937, an 
amount sufficient as an annual premium to provide for the payments 
required under this title, such amount to be determined on a reserve 
basis in accordance with accepted actuarial principles, and based 
upon such tables of mortality as the Secretary of the Treasury shall 
from time to time adopt, and upon an interest rate of 3 per centum 
per annum compounded annually. The Secretary of the Treasury 
shall submit annually to the Bureau of the Budget an estimate of 
the appropriations to be made to the Account. 

(b) It shall be the duty of the Secretary of the Treasury to invest 
such portion of the amounts credited to the Account as is not, in his 
jUdgment, required to meet current withdrawals. Such investment 
may be made oniy in interest-bearing obligations of the United States 
or in obligations guaranteed as to both principal and interest by 
the United States. For such purpose such obligations may be 
acquired (1) on original issue at par, or (2) by purchase of outstand
ing obligations at the market price. The purposes for which obli
gations of the United States may be issued under the Second Liberty 
Bond Act, as amended, are hereby extended to authorize the issuance 
at par of special obligations exclusively to the Account. Such special 
obligations shall bear interest at the rate of 3 per centum per 
annum. Obligations other than such special obligations may be 
acquired for the Account only on such terms as to provide an invest
ment yield of not less than 3 per centum per annum. 
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(c) Any obligations acquired by the Account (except special 
obligations issued exclusively to the Account) may be sold at the 
market price, and such special obligations may be redeemed at par 
plus accrued interest. 

(d) The interest on, and the proceeds from the sale or redemption 
of, any obligations held in the Account shall be credited to and form 
a part of the Account. 

(e) All amounts credited to the Account shall be available for 
making payments required under this title. 

(f) The Secretary of the Treasury shall include in his annual 
report the actuarial status of the Account. 

Old-Age Benefit Payments 

Section 202. (a) Every qualified individual (as defined in section 
210) shall be entitled to receive, with respect to the period beginning 
on the date he attains the age of sixty-five, or on January 1, 1942, 
whichever is the later, and ending on the date of his death, an old
age benefit (payable as nearly as practicable in equal monthly 
installments) as follows: 

(1) If the total wages (as defined in section 210) determined 
by the Board to have been paid to him, with respect to employ
ment (as defined in section 210) after December 31, 1936, and 
before he attained the age of sixty-five, were not more than 
$3,000.00, the old-age benefit shall be ata monthly rate of one-half 
of 1 per centum of such total wages; 

(2) If such total wages were more than $3,000.00, the old-age 
benefit shall be at a monthly rate equal to the sum of the 
following: 

(A) One-half of 1 per centum of $3,000.00; plus 
(B) One-twelfth of 1 per centum of the amount by which 

such total wages exceeded $3,000.00 and did not exceed $45,000.00; 
plus 

(C) One-twenty-fourth of 1 per centum of the amount by 
which such total wages exceeded $45,000.00. 

(b) In no case shall the monthly rate computed under subsection 
(a) exceed $85. 

(c) If the Board finds at any time that more or less than the 
correct amount has theretofore been paid to any individual under 
this section, then, under regulations made by the. Board, proper 
adjustments shall be made in connection with subsequent payments 
under this section to the same individual. • 

(d) Whenever the Board finds that any qualified individual has 
received wages with respect to regular employment after he attained 
the age of sixty-five, the old-age benefit payable to such individual 
shall be reduced, for each calendar month in any part of which such 
regular employment occurred, by an amount equal to one month's 
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benefit. Such reduction shall be made, under regulations pre
scribed by the Board, by deductions from one or more JI'liiYments of 
old-age benefit to such individual. 

Payments Upon Death 

Section 203. (a) If any individual dies before attaining the age of 
sixty-five, there shall be paid to his estate an amount equal to 31Al 
per centum of the total wages determined by the Board to have been 
paid to him, with respect to employment after December 31, 1936. 

(b) If the Board finds that the correct amount of the old-age 
benefit payable to a qualified individual during his life under sec
tion 202 was less than 311:! per centum of the total wages by which 
such old-age benefit was measurable, then there shall be paid to his 
estate a sum equal to the amount, if any, by which such 31Al per 
centum exceeds the amount (whether more or less than t:he correct 
amount) paid to him during his life as old-age benefit. 

(c) If the Board finds that the total amount paid to a qualified 
individual under an old-age benefit during his life was less than the 
correct amount to which he was entitled under section 202, and that 
the correct amount of such old-age benefit was 311:! per centum or 
more of the total wages by which such old-age benefit "WaS measur
able, then there shall be paid to his estate a sum equal to the amount, 
if any, by which the correct amount of the old-age benefit exceeds 
the amount which was so paid to him during his life. 

Payments to Aged Individuals Not Qualified for JJlenefits 

Section 204. (a) There shall be paid in a lump sum to any indi
vidual who, upon attaining the age of sixty-five, is no"1 a qualified 
individual, an amount equal to 3% per centum of the t.otal wages 
determined by the Board to have been paid to him, witb respect to 
employment after December 31, 1936, and before he attained the 
age of sixty-five. 

(b) After an individual becomes entitled to any paynlent under 
subsection (a), no other payment shall be made under -this title in 
any manner measured by wages paid to him, except that: any part of 
any payment under subsection (a) which is not paid to him before 
his death shall be paid to his estate. 

Amounts of $500 or Less Payable to Estates 

Section 205. If any amount payable to an estate under section 203 
or 204 is $500.00 or less, such amount may, under regnlations pre
scribed by the Board, be paid to the persons found by the Board to 
be entitled thereto under the law of the State in ~-.J1ich  the de
ceased was domiciled, without the necessity of compliance with the 
requirements of law with respect to the administration ail such estate. 
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overpaym~nts During Life 

Section 206. If the Board finds that the total amount paid to a 
qualified individual under an old-age benefit during his life was more 
than the correct amount to which he was entitled under section 202, 
and was 3% per centum or more of the total wages by which such 
old-age benefit was measurable, then upon his death there shall be 
repaid to the United States by his estate the amount, if any, by 
which such total amount paid to him during his life exceeds which
ever of the following is the greater: (1) Such 3% per centum, or (2)� 
the correct amount to which he was entitled under section 202.� 

Method of Making Payments 

Section 207. The Board shall from time to time certify to the Sec�
retary of the Treasury the name and address of each person entitled� 
to receive a payment under this title, the amount of such payment,� 
and the time at which it should be made, and the Secretary of the� 
Treasury through the Division of Disbursement of the Treasury De�
partment, and prior to audit or settlement by the General Account�
ing Office, shall make payment in accordance with the certification� 

by the Board.� 
Assigmnent� 

Section 208. The right of any person to any future payment under 
this title shall not be transferable or assignable, at law or in equity, 
and none of the moneys paid or payable or rights existing under this 
title shall be subject to execution, levy, attachment, garnishment, or 
other legal process, or to the operation of any bankruptcy or 

insolvency law.� 
Penalties� 

Section 209. Whoever in any application for any payment under 
this title makes any false statement as to any material fact, knowing 
such statement to be false, shall be fined not more than $1,000.00 
or imprisoned for not more than one year, or both. 

Definitions 

Section 210. When used in this title
(a) The term "wages" means all remuneration for employment, 

including the cash value of all remuneration paid in any medium 
other than cash; except that such term shall not include that part of 
the remuneration which, after remuneration equal to $3,000.00 has 
been paid to an individual by an employer with respect to employ
ment during any calendar year, is paid to such individual by such 
employer with respect to employment during such calendar year. 
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(b) The term "employment" means any service, of whatever 
nature, performed within the United States by an employee for 
his employer, except

(1) Agricultural labor; 
(2) Domestic service in a private home; 
(3) Casual labor not in the course of the employer's trade or 

business; 
(4) Service performed as an officer or member of the crew of a 

vessel documented under the laws of the United States or of any 
foreign country; 

(5) Service performed in the employ of the United States Govern
ment or of an instrumentality of the United States; 

(6) Service performed in the employ of a State, a political sub
division thereof, or an instrumentality of one or more States or 
political subdivisions; 

(7) Service performed in the employ of a corporation, com
munity chest, fund, or foundation, organized and operated exclu
sively for religious, charitable, scientific, literary, or educational 
purposes, or for the prevention of cruelty to children or animals, 
no part of the net earnings of which inures to the benefit of any 
private shareholder or individual. 

(c) The term "qualified individual" means any individual with 
respect to whom it appears to the satisfaction of the Board that

(1) He is at least sixty-five years of age; and 
(2) The total amount of wages paid to him, with respect to em

ployment after December 31, 1936, and before he attained the age 
of sixty-five, was not less than $2,000.00; and 

(3) Wages were paid to him, with respect to employment on 
some five days after December 31, 1936, and before he attained the 
age of sixty-five, each day being in a different calendar year. 

TITLE Ill-GRANTS TO STATES FOR UNEMPLOYMENT� 
COMPENSATION ADMINISTRATION� 

Appropriation 

Section 301. For the purpose of assisting the States in the admin
istration of their unemployment compensation laws, there is hereby 
authorized to be appropriated, for the fiscal year ending June 30, 
1936, the sum of $4,000,000.00, and for each fiscal year thereafter the 
sum of $49,000,000.00, to be used as hereinafter provided. 

Payments to States 

Section 302. (a) The Board shall from time to time certify to the 
Secretary of the Treasury for payment to each State which has an 
unemployment compensation law approved by the Board under Title 
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IX, such amounts as the Board determines to be necessary for the 
proper administration of such law during the fiscal year in which 
such payment is to be made. The Board's determination shall be 
based on (1) the population of the state; (2) an estimate of the 
number of persons covered by the State law and of the cost of proper 
administration of such law; and (3) such other factors as the Board 
finds relevant. The Board shall not certify for payment under this 
section in any fiscal year a total amount in excess of the amount 
appropriated therefor for such fiscal year. 

(b) Out of the sums appropriated therefor, the Secretary of the 
Treasury shall, upon receiving a certification under subsection (a), 
pay, through the Division of Disbursement of the Treasury Depart
ment and prior to audit or settlement by the General Accounting 
Office, to the State agency charged with the administration of such 
law the amount so certified. 

Provisions of State Laws 

Section 303. (a) The Board shall make no certification for payment 
to any State unless it finds that the law of such State, approved by 
the Board under Title IX, includes provisions for

(1) Such methods of administration (other than those relating 
to selection, tenure of office, and compensation of personnel) as 
are found by the Board to be reasonably calculated to insure full 
payment of unemployment compensation when due; and 

(2) Payment of unemployment compensation solely through 
public employment offices in the State or such other agencies as 
the Board may approve; and 

(3) Opportunity for a fair hearing, before an impartial tribunal, 
for all individuals whose claims for unemployment compensation 

are denied; and 
(4) The payment of all money received in the unemployment 

fund of such State, immediately upon such receipt, to the Secretary 
of the Treasury to the credit of the Unemployment Trust Fund 
established by section 904; and 

(5) Expenditure of all money requisitioned by the State agency 
from the Unemployment Trust Fund, in the payment of unemploy
ment compensation, exclusive of expenses of administration; and 

(6) The making of such reports, in such form and containing 
such information, as the Board may from time to time require, 
and compliance with such provisions as the Board may from time 
to time find necessary to assure the correctness and verification of 
such reports; and 

(7) Making available upon request to any agency of the United 
States charged with the administration of public works or assist
ance through public employment, tj1e name, address, ordinary 
occupation and employment status of each recipient of unemploy
ment compensation, and a statement of such recipient's rights to 
further compensation under such law. 
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(b) Whenever the Board, after reasonable notice and opportunity 
for hearing to the State agency charged with the administration of 
the State law, finds that in the administration of the law there is

(1) a denial, in a substantial number of cases, of unemployment 
compensation to individuals entitled thereto under such law; or 

(2) a failure to comply substantially with any provision specified 
in subsection (a); 

the Board shall notify such State agency that further payments will 
not be made to the State until the Board is satisfied that there is no 
longer any such denial or failure to comply. Until it is so satisfied 
it shall make no further certification to the Secretary of the Treasury 
with respect to such State. 

TITLE IV-GRANTS TO STATES FOR AID TO DEPENDENT� 

CHILDREN� 

Appropriation 

Section 401. For the purpose of enabling each State to furnish 
financial assistance, as far as practicable under the conditions in such 
State, to needy dependent children, there is hereby authorized to be 
appropriated for the fiscal year ending June 30, 1936, the sum of 
$24,750,000.00, and there is hereby authorized to be appropriated for 
each fiscal year thereafter a sum sufficient to carry out the purposes 
of this title. The sums made available under this section shall be 
used for making payments to States which have submitted, and had 
approved by the Board, State plans for aid to dependent children. 

State Plans for Aid to Dependent Children 

Section 402. (a) A State plan for aid to dependent children must 
(1) provide that it shall be in effect in all political subdivisions of the 
State, and, if administered by them, be mandatory upon them; (2) 
provide for financial participation by the State; (3) either provide 
for the establishment or designation of a single State agency to 
administer the plan, or provide for the establishment or designation 
of a single State agency to supervise the administration of the plan; 
(4) provide for granting to any individual, whose claim with respect 
to aid to a dependent child is denied, an opportunity for a fair hearing 
before such State agency; (5) provide such methods of administration 
(other than those relating to selection, tenure of office, and compen
sation of personnel) as are found by the Board to be necessary for 
the efficient operation of the plan; and (6) provide that the State 
agency will make such reports, in such form and containing such 
information, as the Board may from time to time require, and 
comply with such provisions as the Board may from time to time 
find necessary to assure the correctness and verification of such 
reports. 
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(b) The Board shall approve any plan which fulfills the condi
tions specified in subsection (a), except that it shall not approve 
any plan which imposes as a condition of eligibility for aid to 
dependent children, a residence requirement which denies aid with 
respect to any child residing in the State (1) who has resided 
in the State for one year immediately preceding the application 
for such aid, or (2) who was born within the State within one 
year immediately preceding the application, if its mother has resided 
in the State for one year immediately preceding the birth. 

Payment to States 

Section 403. (a) From the sums appropriated therefor, the Secre�
tary of the Treasury shall pay to each State which has an approved� 
plan for aid to dependent children, for each quarter, beginning with� 
the quarter commencing July 1, 1935, an amount, which shall be used� 
exclusively for carrying out the State plan, equal to one-third of the� 
total of the sums expended during such quarter under such plan.� 
not counting so much of such expenditure with respect to any de�
pendent child for any month as exceeds $18.00, or if there is more� 
than one dependent child in the same home, as exceeds $18.00 for any� 
month with respect to one such dependent child and $12.00 for such 
month with respect to each of the other dependent children. 

(b) The method of computing and paying such amounts shall be 

as follows: 
(1) The Board shall, prior' to the beginning of each quarter, 

estimate the amount to be paid to the State for such quarter under 
the provisions of subsection (a), such estimate to be based on 
(A) a report filed by the State containing its estimate of the total 
sum to be expended in such quarter in accordance with the pro
visions of such subsection and stating the amount appropriated 
or made available by the State and its political subdivisions for 
such expenditures in such quarter, and if such amount is less 
than two-thirds of the total sum of such estimated expenditures, 
the source or sources from which the difference is expected to be 
derived, (B) records showing the number of dependent children 
in the State, and (C) such other investigation as the Board may 

find necessary.
(2) The Board shall then certify to the Secretary of the Treasury 

the amount so estimated by the Board, reduced or increased, as 
the case may be, by any sum by which it finds that its estimate 
for any prior quarter was greater or less than the amount which 
should have been paid to the State for such quarter, except to the 
extent that such sum has been applied to make the amount certified 
for any prior quarter greater or less than the amount estimated 
by the Board for such prior quarter. 

(3) The Secretary of the Treasury shall thereupon, through the 
Division of Disbursement of the Treasury Department and prior 
to audit or settlement by the General Accounting Office. pay to the 
State, at the time or times fixed by the Board, the amount so 
certified. 
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Operation of State Plans 

Section 404. In the case of any State plan for aid to dependent chil
dren which has been approved by the Board, if the Board, after 
reasonable notice and opportunity for hearing to the State agency 
administering or supervising the administration of such plan, finds

(1) that the plan has been so changed as to impose any residence 
requirement prohibited by section 402 (b), or that in the adminis
tration of the plan any such prohibited requirement is imposed, 
with the knowledge of such State agency, in a substantial number 
of cases; or 

(2) that in the administration of the plan there is a failure to 
comply substantially with any provision required by section 402 (a) 
to be included in the plan; 

the Board shall notify such State agency that further payments 
will not be made to the State until the Board is satisfied that such 
prohibited requirement is no longer so imposed, and that there is no 
longer any such failure to comply. Until it is so satisfied it shall 
make no further certification to the Secretary of the Treasury with 
respect to such State. 

Administration 

Section 405. There is hereby authorized to be appropriated for the 
fiscal year ending June 30, 1936, the sum of $250,000 for all necessary 
€xpenses of the Board in administering the provisions of this title. 

Definitions 

Section 406. When used in this title-' 
(a) The term "dependent child" means a child under the age of 

sixteen who has been deprived of parental support or care by reason 
of the death, continued absence from the home, or physical or mental 
incapacity of a parent, and who is living with his father, mother 
grandfather, grandmother, brother, sister, stepfather, stepmother, 
stepbrother, stepsister, uncle, or aunt, in a place of residence main
tained by one or more of such relatives as his or their own home; 

(b) The term "aid to dependent children" means money payments 
with respect to a dependent child or dependent children. 

TITLE V-GRANTS TO STATES FOR MATERNAL� 
AND CHILD WELFARE� 

Part 1-Maternal and Child Health Services 

Appropriation 

Section 501. For the purpose of enabling each State to extend and 
improve, as far as practicable under the conditions in such State, 
services for promoting the health of mothers and children, especially 
in rural areas and in areas suffering from severe economic distress, 
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there is hereby authorized to be appropriated for each fiscal year, 
beginning with the fiscal year ending June 30, 1936, the sum of 
$3,800,000. The sums made available under this section shall be used 
for making payments to States which have submitted, and had 
approved by the Chief of the Children's Bureau, State plans for such 

services. 
Allotments to States 

Section 502. (a) Out of the sums appropriated pursuant to section� 
501 for each fiscal year the Secretary of Labor shall allot to each� 
State $20,000, and such part of $1,800,000 as he finds that the number� 
of live births in such State bore to the total number of live births� 
in the United States, in the latest calendar year for which the Bureau� 

of the CensuS has available statistics. 
(b) Out of the sums appropriated pursuant to section 501 for each� 

fiscal year the Secretary of Labor shall allot to the States $980,000� 
(in addition to the allotments made under subsection (a», according� 
to the financial need of each State for assistance in carrying out its� 
State plan, as determined by him after taking into consideration the� 

number of live births in such State. 
(c) The amount of any allotment to a State under subsection (a) 

for any fiscal year remaining unpaid to such State at the end of such 
fiscal year shall be available for payment to such State under sectIon 
504 until the end of the second succeeding fiscal year. No payment 
to a State under section 504 shall be made out of its allotment for 
any fiscal year until its allotment for the preceding fiscal year has 
been exhausted or has ceased to be available. 

Approval of State Plans 

Section 503. (a) A State plan for maternal and child-health serv
ices must (1) provide for financial participation by the State; (2) 
provide for the administration of the plan by the State health agency 
or the supervision of the administration of the plan by the State 
health agency; (3) provide such methods of administration (other 
than those relating to selection, tenure of office, and compensation of 
personnel) as are necessary for the efficient operation of the plan; 
(4) provide that the State health agency will make such reports, 
in such form and containing such information, as the Secretary of 
Labor may from time to time require, and comply with such pro
visions as he may from time to time find necessary to assure the 
correctness and verification of such reports; (5) provide for the 
extension and improvement of local maternal and child-health serv
ices administered by local child-health units; (6) provide for co
operation with medical, nursing, and welfare groupS and organiza
tions; and (7) provide for the development of demonstration services 
in needy areas and among groupS in special need. 

(b) The Chief of the Children's Bureau shall approve any plan 
which fulfills the conditions specified in subsection (a) and shall 
thereupon notify the Secretary of Labor and the State health agency 

of his approval. .� 
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Payment to States 

Section 504. (a) From the sums appropriated therefor and the al
lotments available under section 502 (a), the Secretary of the Treas
ury shall pay to each State which has an approved plan for maternal 
and child-health services, for each quarter, beginning with the 
quarter commencing July 1, 1935, an amount. which shaD be used 
exclusively for carrying out the State plan, equal to one-half of the 
total sum expended during such quarter for carrying out" such plan. 

(b) The method of computing and paying such amounts shall be 
as follows: 

(1) The Secretary of Labor shall, prior to the beginning of 
each quarter, estimate the amount to be paid to the State for such 
quarter under the provisions of subsection (a), such estimate to 
be based on (A) a report filed by the State containing its esti
mate of the total sum to be expended in such quarter in accord
ance with the provisions of such subsection and stating the 
amount appropriated or made available by the State and its 
political subdivisions for such expenditures in such quarter, and 
if such amount is less than one-half of the total SUD1 of such 
estimated expenditures, the source or sources from which the 
difference is expected to be derived, and (B) such investigation 
as he may find necessary. 

(2) The Secretary of Labor shall then certify the amount so 
estimated by him to the Secretary of the Treasury. reduced or 
increased, as the case may be, by any sum by which the Secretary 
of Labor finds that his estimate for any prior quarter "Was greater 
or less than the amount which should have been paid to the State 
for such quarter, except to the extent that such SlUll has- been 
applied to make the amount certified for any prior quarter 
greater or less than the amount estimated by the Secretary of 
Labor for such prior quarter. 

(3) The Secretary of the Treasury shall thereupon, through 
the Division of Disbursement of the Treasury Department and 
prior to audit or settlement by the General Accounting Office, pay 
to the State, at the time or times fixed by the Secretary of Labor, 
the amount so certified. 

(c) The Secretary of Labor shall from tiITl€ to time certify to the 
Secretary of the Treasury the amounts to be paid to the States from 
the allotments available under section 502 (b), and the Secretary of 
the Treasury shall, through the Division of DisburseDlent of the 
Treasury Department and prior to audit or settlement by the General 
Accounting Office, make payments of such amounts from such allot
ments at the time or times specified by the Secretary of Labor. 

Operation of State Plans 

Section 505. In the case of any State plan for maternal and child
health services which has been approved by the Chief of the Chil
dren's Bureau, if the Secretary of Labor, afrer reasonable notice and 
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opportunity for hearing to the State agency administering or super
vising the administration of such plan, finds that in the administra
tion of the plan there is a failure to comply substantially with any 
provision required by section 503 to be included in the plan, he shall 
notify such State agency that further payments will not be made to 
the State until he is satisfied that there is no longer any such failure 
to comply. Until he is so satisfied he shall make no further certifica
tion to the Secretary of the Treasury with respect to such State. 

Part 2-Services for Crippled Children 

Appropriation 

Section 511. For the purpose of enabling each State to extend and 
improve (especially in rural areas and in areas suffering from severe 
economic distress), as far as practicable under the conditions in such 
State, services for locating crippled children, and for providing medi
cal, surgical, corrective, and other services and care, and facilities 
for diagnosis, hospitalization, and. aftercare, for children who are 
crippled or who are suffering from conditions which lead to crip
pling, there is hereby authorized to be approprated for each fiscal 
year, beginning with the fiscal year ending June 30, 1936, the sum of 
$2,850,000. The sums made available under this section shall be 
used for making payments to States which have submitted, and had 
approved by the Chief of the Children's Bureau, State plans for such 

services.� 
Allotments to States� 

Section 512. (a) Out of the sums appropriated pursuant to section 
511 for each fiscal year the Secretary of Labor shall allot to each 
State $20,000, and the remainder to the States according to the need 
of each State, as determined by him after taking into consideration 
the number of crippled children in such State in need of the services 
referred to in section 511 and the cost of furnishing such services 

to them.
(b) The amount of any allotment to a State under subsection (a) 

for any fiscal year remaining unpaid to such State at the end of 
such fiscal year shall be available for payment to such State under 
section 514 until the end of the second succeeding fiscal year. No 
payment to a State under section 514 shall be made out of its allot
ment for any fiscal year until its allotment for the preceding fiscal 
year has been exhausted or has ceased to be available. 

Approval of State Plans 

Section 513. (a) A State plan for services for crippled children 
must (1) provide for financial participation by the State; (2) provide 
for the administration of the plan by a State agency or the super
vision of the administration of the plan by a State agency; (3) pro
vide such methods of administration (other than those relating to 
selection, tenure of office, and compensation of personnel) as are 
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necessary for the efficient operation of the plan; (4) provide that the 
State agency will make such reports, in such form and containing 
such information, as the Secretary of Labor may from time to time 
require, and comply with such provisions as he may from time to 
time find necessary to assure the correctness and verification of such 
reports; (5) provide for carrying out the purposes specified in sec
tion 511; and (6) provide for co-operation with medical, health, nurs
ing, and welfare groups and organizations and with any agency in 
such State charged with administering State laws providing for voca
tional rehabilitation of physically handicapped children. 

(b) The Chief of the Children's Bureau shall approve any plan 
which fulfills the conditions specified in subsection (a) and shall 
thereupon notify the Secretary of Labor and the State agency of 
his approval. 

Payment to States 

Section 514. (a) From the sums appropriated therefor and the al
lotments available under section 512, the Secretary of the Treasury 
shall pay to each State which has an approved plan for services for 
crippled children, for each quarter, beginning with the quarter com
mencing July 1, 1935, an amount, which shall be used exclusively for 
carrying out the State plan, equal to one-half of the total sum ex
pended during such quarter for carrying out such plan. 

(b) The method of computing and paying such amounts shall be 
as follows: 

(1) The Secretary of Labor shall, prior to the beginning of each 
quarter, estimate the amount to be paid to the State for such 
quarter under the provisions of subsection (a), such estimate to 
be based on (A) a report filed by the State containing its esti
mate of the total sum to be expended in such quarter in accord
ance with the provisions of such subsection and stating the 
amount appropriated or made available by the State and its 
political subdivisions for such expenditures in such quarter, and 
if such amount is less than one-half of the total sum of such 
estimated expenditures, the source or sources from which the 
difference is expected to be derived, and (B) such investigation 
as he may find necessary. 

(2) The Secretary of Labor shall then certify the amount so 
estimated by him to the Secretary of the Treasury, reduced or 
increased, as the case may be, by any sum by which the Secretary 
of Labor finds that his estimate for any prior quarter was greater 
or less than the amount which should have been paid to the 
State for such quarter, except to the extent that such sum has 
been applied to make the amount certified for any prior quarter 
greater or less than the amount estimated by the Secretary of 
Labor for such prior quarter. 

(3) The Secretary of the Treasury shall thereupon, through the 
Division of Disbursement of the Treasury Department and prior 
to audit or settlement by the General Accounting Office, pay to 
the State, at the time or times fixed by the Secretary of Labor, 
the amount so certified. 
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Part 4-Vocational RehabilitationOperation of State Plans 

Section 515. In the case of any State plan for services for crippled 
children which has been approved by the Chief of the Children's 
Bureau, if the Secretary of Labor, after reasonable notice and oppor
tunity for hearing to the State agency administering or supervising 
the administration of such plan, finds that in the administration of 
the plan there is a failure to comply substantially with any provision 
required by section 513 to. be included in the plan, he shall notify 
such State agency that further payments will not be made to the 
State until he is satisfied that there is no longer any such failure to 
comply. Until he is so satisfied he shall make no further certification 
to the Secretary of the Treasury with respect to such State. 

Part 3-ehild-Welfare Services 

Section 521. (a) For the purpose of enabling the United States, 
through the Children's Bureau, to co-operate with State public-wel
fare agencies in establishing, extending, and strengthening, espe
cially in predominantly rural areas, public-welfare services (herein
after in this section referred to as "child-welfare services") for the 
protection and care of homeless, dependent, and neglected children, 
and children in danger of becoming delinquent, there is hereby au
thorized to be appropriated for each fiscal year, beginning with the 
fiscal year ending June 30, 1936, the sum of $1,500,000. Such amount 
shall be allotted by the Secretary of Labor for use by co-operating 
State public-welfare agencies on the basis of plans developed jointly 
by the State agency and the Children's Bureau, to each State, $10,000, 
and the remainder to each State on the basis of such plans, not to 
exceed such part of the remainder as the rural population of such 
State bears to the total rural population of the United States. The 
amount so allotted shall be expended for payment of part of the 
cost of district, county or other local child-welfare services in areas 
predominantly rural, and for developing State services for the encour
agement and assistance of adequate methods of community child
welfare organization in areas predominantly rural and other areas 
of special need. The amount of any allotment to a State under this 
section for any fiscal year remaining unpaid to such State at the end 
of such fiscal year shall be available for payment to such State under 
this section until the end of the second succeeding fiscal year. No 
payment to a State under this section shall be made out of its allot
ment for any fiscal year until its allotment for the preceding fiscal 
year has been exhausted or has ceased to be available. 

(b) From the sums appropriated therefor and the allotments avail
able under subsection (a) the Secretary of Labor shall from time to 
time certify to the Secretary of the Treasury the amounts to be paid 
to the States, and the Secretary of the Treasury shall, through the 
Division of Disbursement of the Treasury Department and prior to 
audit or settlement by the General Accounting Office, make payments 
of such amounts from such allotments at the time or times specified 
by the Secretary of Labor. 
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Section 531. (a) In order to enable the United States to co-operate 
with the States and Hawaii in extending and strengthening their 
programs of vocational rehabilitation of the physically disabled, and 
to continue to carry out the provisions and purposes of the Act 
entitled "An Act to provide for the promotion of vocational rehabili
tation of persons disabled in industry or otherwise and their return 
to civil employment," approved June 2, 1920, as amended (U. S. C., 
title 29, ch. 4; U. S. C., Supp. VII, title 29, secs. 31, 32, 34, 35, 37, 39, 
and 40), there is hereby authorized to be appropriated for the fiscal 
years ending June 30, 1936, and June 30, 1937, the sum of $841,000 
for each such fiscal year in addition to the amount of the existing 
authorization, and for each fiscal year thereafter the sum of $1,938,000. 
Of the sums aPPfopriated pursuant to such authorization for each 
fiscal year, $5,000 shall be apportioned to the Territory of Hawaii and 
the remainder shall be apportioned among the several States in the 
manner provided in such Act of June 2, 1920, as amended. 

(b) For the administration of such Act of June 2, 1920, as 
amended, by the Federal agency authorized to administer it, there 
is hereby authorized to be appropriated for the fiscal years ending 
June 30, 1936, and June 30, 1937, the sum of $22,000 for each such 
fiscal year in addition to the amount of the eXisting authorization, 
and for each fiscal year thereafter the sum of $102,000. 

Part 5-Administration 

Section 541. (a) There is hereby authorized to be appropriated for 
the fiscal year ending June 30, 1936, the sum of $425,000, for all neces
sary expenses of the Children's Bureau in administering the provisions 
of this title, except section 531. 

(b) The Children's Bureau shall make such studies and investiga
tions as will promote the efficient administration of this title, except 
section 531. 

(c) The Secretary of Labor shall include in his annual report to 
Congress a full account of the administration of this title, except 
section 531. 

TITLE VI-PUBLIC HEALTH WORK 

Appropriation 

Section 601. For the purpose of assisting States, counties, health 
districts, and other political subdivisions of the States in establishing 
and maintaining adequate public-health services, inclUding the train
ing of personnel for State and local health work, there is hereby 
authorized to be appropriated for each fiscal year, beginning with the 
fiscal year ending June 30, 1936, the sum of $8,000,000 to be used as 
hereinafter provided. 
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State and Local Public Health Services 

Section 602. (a) The Surgeon General of the Public Health Serv
ice, with the approval of the Secretary of the Treasury, shall, at the 
beginning of each fiscal year, allot to the States the total of (1) the 
amount appropriated for such year pursuant to section 601; and 
(2) the amounts of the allotments under this section for the preced
ing fiscal year remaining unpaid to the States at the end of such 
fiscal year. The amounts of such allotments shall be determined on 
the basis of (1) the population; (2) the special health problems; and 
(3) the financial needs; of the respective States. Upon making such 
allotments the Surgeon General of the Public Health Service shall 
certify the amounts thereof to the Secretary of the Treasury. 

(b) The amount of an allotment to any State under subsection (a)� 
for any fiscal year, remaining unpaid at the end of such fiscal year,� 
shall be available for allotment to States under subsection (a) for� 
the succeeding fiscal year, in addition to the amount appropriated� 

for such year.
(c) Prior to the beginning of each quarter of the fiscal year, the 

Surgeon General of the Public Health Service shall, with the approval 
of the Secretary of the Treasury, determine in accordance with rules 
and regulations previously prescribed by such Surgeon General after 
consultation with a conference of the State and Territorial health 
authorities, the amount to be paid to each State for such quarter 
from the allotment to such State, and shall certify the amount so 
determined to the Secretary of the Treasury. Upon receipt of such 
certification, the Secretary of the Treasury shall, through the Division 
of Disbursement of the Treasury Department and prior to audit or 
settlement by the General Accounting Office, pay in accordance with 

such certification.
(d) The moneys so paid to any State shall be expended solely in 

carrying out the purposes specified in section 601, and in accordance 
with plans presented by the health authority of such State and ap
proved by the Surgeon General of the Public Health Service. 

Investigations 

Section 603. (a) There is hereby authorized to be appropriated for 
each fiscal year, beginning with the fiscal year ending June 30, 1936, 
the sum of $2,000,000 for expenditure by the Public Health Service 
for investigation of disease and problems of sanitation (including 
the printing and binding of the findings of such investigations), and 
for the pay and allowances and traveling expenses of personnel of 
the Public Health Service, including commissioned officers, engaged 
in such investigations or detailed to co-operate with the health au
thorities of any State in carrying out the purposes specified in sec
tion 601; provided, that no personnel of the Public Health Service 
shall be detailed to co-operate with the health authorities of any 
State except at the request of the proper authorities of such State. 

(b) The personnel of the Public Health Service paid from any 
appropriation not made pursuant to subsection (a) may be detailed 
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to assist in carrying out the purposes of this title. The appropriation 
from which they are paid shall be reimbursed from the appropriation 
made pursuant to subsection (a) to the extent of their salaries and 
allowances for services performed while so detailed. 

(c) The Secretary of the Treasury shall include in his annual report 
to Congress a full account of the administration of this title. 

TITLE VII-SOCIAL SECURITY BOARD 

Establishment 

Section 701. There is hereby established a Social Security Board 
(in this Act referred to as the "Board") to be composed of three mem
bers to be appointed by the President, by and with the advice and 
consent of the Senate. During his term of membership on the Board, 
no member shall engage in any other business, vocation, or employ
ment. Not more than two of the members of the Board shall be 
members of the same political party. Each member shall receive a 
salary at the rate of $10,000 a year and shall hold office for a term 
of six years, except that (1) any member· appointed to fill a vacancy 
occurring prior to the expiration of the term for which his predecessor 
was appointed, shall be appointed for the remainder of such term; 
and (2) the terms of office of the members first taking office after 
the date of the enactment of this Act shall expire, as designated by 
the President at the time of appointment, one at the end of two years, 
one at the end of four years, and one at the end of six years, after 
the date of the enactment of this Act. The President shall designate 
one of the members as the chairman of the Board. 

Duties of Social Security Board 

Section 702. The Board shall perform the duties imposed upon 
it by this Act and shall also have the duty of studying and making 
recommendations as to the most effective methods of providing eco
nomic security through social insurance, and as to legislation arid 
matters of administrative policy concerning old-age pensions, unem
ployment compensation, accident compensation, and related subjects. 

Expenses of the Board 

Section 703. The Board is authorized to appoint and fix the com
pensation of such officers and employees, and to make such expendi
tures, as may be necessary for carrying out its functions under this 
Act. Appointments of attorneys and experts may be made without 
regard to the civil service laws. 

Reports 

Section 704. The Board shall make a full report to Congress, at 
the beginning of each regular session, of the administration of the 
functions with which it is charged. 
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TITLE VIII-TAXES WITH RESPECT TO EMPLOYMENT 

Income Tax on Employees 

Section 801. In addition to other taxes, there shall be levied, col
lected, and paid upon the income of every individual a tax equal to 
the following percentages of the wages (as defined in section 811) 
received by him after December 31, 1936, with respect to employment 
(as defined in section 811) after such date: 

(1) With respect to employment during the calendar years 1937, 
1938, and 1939, the rate shall be 1 per centum. 

(2) With respect to employment during the calendar years 1940, 
1941, and 1942, the rate shall be 1% per centum. 

(3) With respect to employment during the calendar years 1943, 
1944, and 1945, the rate shall be 2 per centum. 

(4) With respect to employment during the calendar years 1946, 
1947, and 1948, the rate shall be 2% per centum. 

(5) With respect to employment after December 31, 1948, the rate 
shall be 3 per centum. 

Deduction of Tax From Wages 

Section 802. (a) The tax imposed by section 801 shall be collected 
by the employer of the taxpayer, by deducting the amount of the tax 
from the wages as and when paid. Every employer required so to 
deduct the tax is hereby made liable for the payment of such tax, and 
is hereby indemnified against the claims and demands of any person 
for the amount of any such payment made by such employer. 

(b) If more or less than the correct amount of tax imposed by sec
tion 801 is paid with respect to any wage payment, then, under regu
lations made under this title, proper adjustments, with respect both 
to the tax and the amount to be deducted, shall be made, without 
interest, in connection with subsequent wage payments to the same 
individual by the same employer. 

Deductibility From Income Tax 

Section 803. For the purposes of the income tax imposed by Title I 
of the Revenue Act of 1934 or by any Act of Congress in substitution 
therefor, the tax imposed by section 801 shall not be allowed as a 
deduction to the taxpayer in computing his net income for the year 
in which such tax is deducted from his wages. 

Excise Tax on Employers 

Section 804. In addition to other taxes, every employer shall pay 
an excise tax, with respect to having individuals in his employ, equal 
to the following percentages of the wages (as defined in section 811) 
paid by him after December 31, 1936, with respect to employment (as 
defined in section 811) after such date: 

(1) With respect to employment during the calendar years 1937, 
1938, and 1939, the rate shall be 1 per centum. 
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(2) With respect to employment during the calendar years 1940, 
1941, and 1942, the rate shall be 1% per centum. 

(3) With respect to employment during the calendar years 1943, 
1944, and 1945, the rate shall be 2 per centum. 

(4) With respect to employment during the calendar years 1946, 
1947, and 1948, the rate shall be 2% per centum. 

(5) With respect to employment after December 31, 1948, the rate 
shall be 3 per centum. 

Adjustment of Employers' Tax 

Section 805. If more or less than the correct amount of tax im
posed by section 804 is paid with respect to any wage paymen~  then, 
under regulations made under this title, proper adjustments with' 
respect to the tax shall be made, without interest, in connection with 
subsequent wage payments to the same individual by the same 
employer. 

Refunds and Deficiencies 

Section 806. If more or less than the correct amount of tax im
posed by section 801 or 804 is paid or deducted with respect to any 
wage payment and the overpayment or underpayment of tax cannot 
be adjusted under section 802 (b) or 805 the amount of the overpay
ment shall be refunded and the amount of the underpayment shall be 
collected, in such manner and at such times (subject to the statutes 
of limitations properly applicable thereto) as may be prescribed by 
regulations made under this title. 

Collection and Payment of Taxes 

Section 807. (a) The taxes imposed by this title shall be collected 
by the Bureau of Internal Revenue under the direction of the Secre
tary of the Treasury and shall be paid into the Treasury of the United 
States as internal-revenue collection. If the tax is not paid when 
due, there shall be added as part of the tax interest (except in the 
case of adjustments made in accordance with the provisions of sec
tions 802 (b) and 805) at the rate of one-half of 1 per centmIl per 
month from the date the tax became due until paid. 

(b) Such taxes shall be collected and paid in such manner, at such 
times, and under such conditions, not inconsistent with this title 
(either by making and filing returns, or by stamps, coupons, tickets, 
books, or other reasonable devices or methods necessary or helpful 
in securing a complete and proper collection and payment of the tax 
or in securing proper identification of the taxpayer), as may be pre
scribed by the Commissioner of Internal Revenue, with the appn>val 
of the Secretary of the Treasury. 

(c) All provisions of law, including penalties, applicable with 
respect to any tax imposed by section 600 or section 800 oL the 
Revenue Act of 1926, and the provisions of section 607 of the Revenue 
Act of 1934, shall, insofar as applicable and not inconsistent with 
the provisions of this title, be applicable with respect to the taxes 
imposed by this title. 
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(d) In the payment of any tax under this title a fractional part 
of a cent shall be disregarded unless it amounts to one-half cent or 
more, in which case it shall be increased to 1 cent. 

Rules and Regulations 

Section 808. The Commissioner of Internal Revenue, with the ap
proval of the Secretary of the Treasury, shall make and publish rules 
and regulations for the enforcement of this title. 

Sale of Stamps by Postmasters 

Section 809. The Commissioner of Internal Revenue shall furnish 
to the postmaster General without prepayment a suitable quantity of 
stamps, coupons, tickets, books, or other devices prescribed by the 
Commissioner under section 807 for the collection or payment of any 
tax imposed by this title, to be distributed to, and kept on sale by, all 
post offices of the first and second classes, and such post offices of the 
third and fourth classes as (1) are located in county seats, or (2) 
are certified by the Secretary of the Treasury to the Postmaster 
General as necessary to the proper administration of this title. The 
Postmaster General may require each such postmaster to furnish 
bond in such increased amount as he may from time to time deter
mine, and each such postmaster shall deposit the receipts from the sale 
of such stamps, coupons, tickets, books, or other devices, to the credit 
of, and render accounts to, the Postmaster General at such times and 
in such form as the Postmaster General may by regulations pre
scribe. The postmaster General shall at least once a month transfer 
to the Treasury as internal-revenue collections all receipts so de
posited together with a statement of the additional expenditures in 
the District of Columbia and elsewhere incurred by the Post Office 
Department in performing the duties imposed upon said Department 
by this Act, and the Secretary of the Treasury is hereby authorized 
and directed to advance from time to time to the credit of the Post 
Office Department from appropriations made for the collection of the 
taxes imposed by this title, such sums as may be required for such 
additional expenditures incurred by the Post Office Department. 

Penalties 

Section 810. (a) Whoever buys, sells, offers for sale, uses, trans
fers, takes or gives in exchange, or pledges or gives in pledge, except 
as authorized in this title or in regulations made pursuant thereto, 
any stamp, coupon, ticket, book, or other device, prescribed by the 
Commissioner of Internal Revenue under section 807 for the collection 
or payment of any tax imposed by this title, shall be fined not more 
than $1,000 or imprisoned for not more than six months, or both. 

(b) Whoever, with intent to defraud. alters, forges, makes, or 
counterfeits any stamp, coupon, ticket, book, or other device pre
scribed. by the Commissioner of Internal Revenue under section 807 
for the collection or payment of any tax imposed by this title, or 
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uses, sells, lends, or has in his possession any such altered, forged, or 
eounterfeited stamp, coupon, ticket, book, or other device, or makes, 
uses, sells, or has in his possession any material in imitation of the 
material used in the manufacture of such stamp, coupon, ticket, book, 
<Jr other device, shall be fined not more than $5,000 or imprisoned not 
more than five years, or both. 

Definitions 

Section 811. When used in this title
(a) The term "wages" means all remuneration for employment, 

including the cash value of all remuneration paid in any medium 
<Jther than cash; except that such term shall not include that part 
of the remuneration which, after remuneration equal to $3,000 has 
been paid to an individual by an employer with respect to employ
ment during any calendar year, is paid to such individual by such 
-employer with respect to employment during such calendar year. 

(b) The term "employment" means any service, of whatever 
nature, performed within the United States by an employee for his 
employer, except

(1) Agricultural labor; 
(2) Domestic service in a private home; 
(3) Casual labor not in the course of the employer's trade or 

business; 
(4) Service performed by an individual who has attained the 

age of sixty-five; 
(5) Service performed as an officer or member of the crew of a 

vessel documented under the laws of the United States or of any 
foreign country; 

(6) Service performed in the employ of the United States Gov
-ernment or of an instrumentality of the United States; 

(7) Service performed in the employ of a State, a political sub
division thereof, or an instrumentality of one or more States or 
political subdivisions; 

(8) Service performed in the employ of a corporation, com
munity chest, fund, or foundation, organized and operated exclu
sively for religious, charitable, scientific, literary, or educational 
purposes, or for the prevention of cruelty to children or animals, 
no part of the net earnings of which inures to the benefit of any 
private shareholder or individaul. 

TITLE IX-TAX ON EIUPLOYERS OF EIGHT OR MORE 

Imposition of Tax 

Section 901. On and after January 1, 1936, every employer (as 
defined in section 907) shall pay for each calendar year an excise 
tax, with respect to having individuals in his employ, equal to the 
following percentages of the total wages (as defined in section 907) 
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payable by him (regardless of the time of payment) with respect to 
employment (as defined in section 907) during such calendar year: 

(1) With respect to employment during the calendar year 1936 
the rate shall be 1 per centum; 

(2) With respect to employment during the calendar year 1937 
the rate shall be 2 per centum; 

(3) With respect to employment after December 31, 1937, the 

rate shall be 3 per centum. 

Credit Against Tax 

Section 902. The taxpayer may credit against the tax imposed by 
section 901 the amount of contributions, with respect to employment 
during the taxable year, paid by him (before the date of filing his 
return for the taxable year) into an unemployment fund under a 
State law. The total credit allowed to a taxpayer under this section 
for all contributions paid into unemployment funds with respect 
to employment during such taxable year shall not exceed 90 per 
centum of the tax against which it is credited, and credit shall be 
allowed only for contributions made under the laws of States certified 
for the taxable year as provided in section 903. 

Certification of State Laws 

Section 903. (a) The Social Security Board shall approve any State 
law submitted to it, within thirty days of such submission, which it 

finds provides that
(1) All compensation is to be paid through public employment 

offices in the State or such other agencies as the Board may 

approve;
(2) 'No compensation shall be payable with respect to any day 

of unemployment occurring within two years after the first day 
of the first period with respect to which contributions are 

required;
(3) All money received in the unemployment fund shall im

mediately upon such receipt be paid over to the Secretary of the 
Treasury to the credit of the Unemployment Trust Fund estab
lished by section 904;

(4) All money withdrawn from the Unemployment Trust Fund 
by the State agency shall be used solely in the payment of com
pensation, exclusive of expenses of administration; 

(5) Compensation shall not be denied in such State to any 
otherwise eligible individual for refusing to accept new work 
under any of the following conditions: (A) If the position offered 
is vacant due directly to a strike, lockout, or other labor dispute; 
(B) if the wages, hours, or other conditions of the work offered 
are substantially less favorable to the individual than those pre
vailing for similar work in the locality; (C) if as a condition 
of being employed the individual would be required to join a 
company union or to resign from or refrain from joining any 
bona fide labor organization; 
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(6) All the rights, privileges, or immunities conferred by such 
law or by acts done pursuant thereto shall exist subject to the 
power of the legislature to amend or repeal such law at any time. 

The Board shall, upon approving such law, notify the Governor of 
the State of its approval. 

(b) On December 31 in each taxable year the Board shall certify 
to the Secretary of the Treasury each State whose law it has 
previously approved, except that it shall not certify any State which, 
after reasonable notice and opportunity for hearmg to the State 
agency, the Board finds has changed its law so that it no longer 
contains the provisions specified in subsection (a) or has with re
spect to such taxable year failed to comply substantially with any 
such provision. 

(c) If, at any time during the taxable year, the Board has reason 
to believe that a State whose law it has previously approved, may 
not be certified under subsection (b), it shall promptly so notify the 
Governor of such State. 

Unemployment Trust Fund 

Section 904. (a) There is hereby established in the Treasury of 
the United States a trust fund to be known as the "Unemployment 
Trust Fund", hereinafter in this title called the "Ftmd". The Secre
tary of the Treasury is authorized and directed to receive and hold 
in the Fund all moneys deposited therein by a State agency from a 
State unemployment fund. Such deposit may be made directly with 
the Secretary of the Treasury or with any Federal reserve bank or 
member bank of the Federal Reserve System designated by him for 
such purpose. 

(b) It shall be the duty of the Secretary of the Treasury to invest 
such portion of the Fund as is not, in his judgment, required to meet 
current withdrawals. Such investment may be made only in interest 
bearing obligations of the United States or in obligations guaranteed 
as to both principal and interest by the United States. For such 
purpose such obligations may be acquired (1) on original issue at 
par, or (2) by purchase of oustanding obligations at the market price. 
The purposes for which obligations of the United States may be 
issued under the Second Liberty Bond Act, as amended, are hereby 
extended to authorize the issuance at par of special obligations exclu
sively to the Fund. Such special obligations shall bear interest at a 
rate equal to the average rate of interest, computed as of the end of 
the calendar month next preceding the date of such issue, borne by all 
interest-bearing obligations of the United States then forming part 
of the public debt; except that where such average rate is not a 
multiple of one-eighth of 1 per centum, the rate of interest of such 
special obligations shall be the multiple of one-eighth of 1 per centum 
next lower than such average rate. Obligations other than such 
special obligations may be acquired for the Fund only on such terms 
as to provide an investment yield not less than the yield which would 
be required in the case of special obligations if issued to the Fund 
upon the date of such acquisition. 
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(c) Any obligations acquired by the Fund (except special obliga
1:ions issued exclusively to the Fund) may be sold at the market 
:price, and such special obligations may be redeemed at par plus 
accrued interest. 

(d) The interest on, and the proceeds from the sale or redemption 
<Jf, any obligations held in the Fund shall be credited to and form 
a part of the Fund. 

(e) The Fund shall be invested as a single fund, but the Secretary 
-of the Treasury shall maintain a separate book account for each 
State agency and shall credit quarterly on March 31, June 30, Sep
·tember 30, and December 31, of each year, to each account, on the 
basis of the average daily balance of such account, a proportionate 

·.part of the earnings of the Fund for the quarter ending on such date. 
(f) The Secretary of the Treasury is authorized and directed to 

:payout of the Fund to any State agency such amount as it may duly 
requisition, not exceeding the amount standing to the account of such 
.State agency at the time of such payment. 

Administration, Refunds, and Penalties 

Section 905. (a) The tax imposed by this title shall be collected by 
1:he Bureau of Internal Revenue under the direction of the Secretary 
-of the Treasury and shall be paid into the Treasury of the United 
:States as internal-revenue collections. If the tax is not paid when 
due, there shall be added as part of the tax interest at the rate of 
one-half of 1 per centum per month from the date the tax became 
due until paid.

(b) Not later than January 31, next following the close of the tax
.able year, each employer shall make a return of the tax under this 
-title for such taxable year. Each such return shall be made under 
<lath, shall be filed with the collector of internal revenue for the 
district in which is located the principal place of business of the 
employer, or, if he has no principal place of business in the United 
:States, then with the collector at Baltimore, Maryland, and shall con
tain such information and be made in such manner as the Commis
sioner of Internal Revenue, with the approval of the Secretary of 
-the Treasury, may by regulations prescribe. All provisions of law 
(including penalties) applicable in respect of the taxes imposed by 

:section 600 of the Revenue Act of 1926, shall, insofar as not incon
_sistent with this title, be applicable in respect of the tax imposed 
by this title. The Commissioner may extend the time for filing the 
return of the tax imposed by this title, under such rules and regula
tions as he may prescribe with the approval of the Secretary of the 
Treasury, but no such extension shall be for more than sixty days. 

(c) Returns filed under this title shall be open to inspection in the 
_same manner, to the same extent, and subject to the same provisions 
-of law, including penalties, as returns made under Title II of the 
Revenue Act of 1926. 

(d) The taxpayer may elect to pay the tax in four equal install
ments instead of in a single payment, in which case the first install
ment shall be paid not later than the last day prescribed for the filing 
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of returns, the second installment shall be paid on or before the last 
day of the third month, the third installment on or before the last 
day of the sixth month, and the fourth installment on or before the 
last day of the ninth month, after such last day. If the tax or any
installment thereof is not paid on or before the last day of the period 
fixed for its payment, the whole amount of the tax unpaid shall be 
paid upon notice and demand from the collector. 

(e) At the request of the taxpayer the time for pay-ment of the tax 
or any installment thereof may be extended under regulations pre
scribed by the Commissioner with the approval of the Secretary of 
the Treasury, for a period not to exceed six months from the last day 
of the period prescribed for the payment of the tax or any install
ment thereof. The amount of the tax in respect of which any exten
sion is granted shall be paid (with interest at the rate of one-half or 
1 per centum per month) on or before the date of the expiration or 
the period of the extension. 

(f) In the payment of any tax under this title a fractional part: 
of a cent shall be disregarded unless it amounts to one-half cent or 
more, in which case it shall be increased to 1 cent. 

Interstate Conarnerce 

Section 906. No person required under a State law to make pay
ments to an unemployment fund shall be relieved from compliance
therewith on the ground that he is engaged in interstate commerce, 
or that the State law does not distinguish between employees en
gaged in interstate commerce and those engaged in intrastate
commerce. 

Definitions 

Section 907. When used in this title
(a) The term "employer" does not include any person unless on 

each of some twenty days during the taxable year, each day being 
in a different calendar week, the total number of individuals who 
were in his employ for some portion of the day (whether or not at 
the same moment of time) was eight or more. 

(b) The term "wages" means all remuneration for employment, 
inclUding the cash value of all remuneration paid in any medium 
other than cash. 

(c) The term "employment" means any service, of whatever nature, 
performed within the United States by an employee for his employer, 
except

(1) AgriCUltural labor; 
(2) Domestic service in a private home; 
(3) Service performed as an officer or member of the crew of

a vessel on the navigable waters of the United States; 
(4) Service performed by an individual in the employ of his 

son, daughter, or spouse, and service performed by a child under
the age of twenty-one in the employ of his father or mother; 

(5) Service performed in the employ of the United States Gov
ernment or of an instrumentality of the United States; 
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(6) Service performed in the employ of a State, a political 
subdivision thereof, or an instrumentality of one or more States 
or political subdivisions; 

(7) Service performed in the employ of a corporation, com
munity chest, fund, or foundation, organized and operated exclu
sively for religious, charitable, scientific, literary, or educational 
purposes, or for the prevention of cruelty to children or animals, 
no part of the net earnings of which inures to the benefit of any 
private shareholder or individual. 

(d) The term "State agency" means any State officer, board, or 
other authority, designated under a State law to administer the 
unemployment fund in such State. 

(e) The term "unemployment fund" means a special fund, estab
lished under a State law and administered by a State agency, for the 
payment of compensation.

(n The term "contributions" means payments required by a State 
law to be made by an employer into an unemployment fund, to the 
extent that such payments are made by him without any part thereof 
being deducted or deductible from the wages of individuals in his 
employ. 

(g) The term "compensation" means cash benefits payable to 
individuals with respect to their unemployment. 

Rules and Regulations 

Section 908. The Commissioner of Internal Revenue, with the ap
proval of the Secretary of the Treasury, shall make and publish rules 
and regulations for the enforcement of this title, except sections 903, 
904, and 910. 

Allowance of Additional Credit 

Section 909. (a) In addition to the credit allowed under section 
902, a taxpayer may, subject to the conditions imposed by section 910, 
credit against the tax imposed by section 901 for any taxable year 
after the taxable year 1937, an amount, with respect to each State 
law, equal to the amount, if any, by which the contributions, with 
respect to employment in such taxable year, actually paid by the tax
payer under such law before the date of filing his return for such 
taxable year, is exceeded by whichever of the following is the lesser

(1) The amount of contributions which he would have been 
required to pay under such law for such taxable year if he had 
been subject to the highest rate applicable from time to time 
throughout such year to any employer under such law; or 

(2) Two and seven-tenths per centum of the wages payable 
by him with respect to employment with respect to which con
tributions for such year were required under such law. 

(b) If the amount of the contributions actually so paid by the 
taxpayer is less than the amount which he should have paid under the 
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State law, the additional credit under subsection (a) shall be reduced 
proportionately. 

(c) The total credits allowed to a taxpayer under this title shall 
not exceed 90 per centum of the tax against which such credits are 
taken. 

Conditions of Additional Credit Allowance 

Section 910. (a) A taxpayer shall be allowed the additional credit 
under section 909, with respect to his contribution rate under a State 
law being lower, for any taxable year, than that of another employer 
subject to such law, only if the Board finds that under such law

(1) Such lower rate, with respect to contributions to a pooled 
fund, is permitted on the basis of not less than three years of 
compensation experience; 

(2) Such lower rate, with respect to contributions to a guaran
teed employment account, is permitted only when his guaranty 
of employment was fulfilled in the preceding calendar year, and 
such guaranteed employment account amounts to not less than 
7% per centum of the total wages payable by him, in accordance 
with such guaranty, with respect to employment in such State in 
the preceding calendar year; 

(3) Such lower rate, with respect to contributions to a separate 
reserve account, is permitted only when (A) compensation has 
been payable from such account throughout the preceding cal
endar year, and (B) such account amounts to not less than five 
times the largest amount of compensation paid from such account 
within anyone of the three preceding calendar years, and (C) 
such account amounts to not less than 7% per centum of the total 
wages payable by him (plus the total wages payable by any 
other employers who may be contributing to such account) with 
respect to employment in such State in the preceding calendar 
year. 

(b) Such additional credit shall be reduced, if any contributions 
under such law are made by such taxpayer at a lower rate under 
conditions not fulfilling the requirements of subsection (a), by the 
amount bearing the same ratio to such additional credit as the 
amount of contributions made at such lower rate bears to the total 
of his contributions paid for such year under such law. 

(c) As used in this section

(1) The term "reserve account" means a separate account in 
an unemployment fund, with respect to an employer or group of 
employers, from which compensation is payable only with respect 
to the unemployment of individuals who were in the employ of 
such employer, or of one of the employers comprising the group. 

(2) The term "pooled fund" means an unemployment fund or 
any part thereof in which all contributions are mingled and undi
vided, and from which compensation is payable to all eligible in
dividuals, except that to individuals last employed by employers 
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with respect to whom reserve accounts are maintained by the
state agency, it is payable only when such accounts are-
exhausted. 

(3) The term "guaranteed employment account" means a sepa
rate account, in an unemployment fund, of contributions paid by 
an employer (or group of employers) who 

(A) guarantees in advance thirty hours of wages for each 
of forty calendar weeks (or more, with one weekly hour 
deducted for each added week guaranteed) in twelve months, 
to all the individuals in his employ in one or more distinct 
establishments, except that any such individual's guaranty
may commence after a probationary period (included within 
twelve or less consecutive calendar weeks), and 

(B) gives security or assurance, satisfactory to the State
agency, for the fulfillment of such guaranties, 

from which account compensation shall be payable with respect 
to the unemployment of any such individual whose guaranty is 
not fulfilled or renewed and who is .otherwise eligible for compen
sation under the state law. 

(4) The term "year of compensation experience", as applied to' 
an employer, means any calendar year throughout which com
pensation was payable with respect to any individual in his em
ploy who became unemployed and was eligible for compensation. 

TITLE X-GRANTS TO STATES FOR AID TO THE BLIND 

Appropriation 

Section 1001. For the purpose of enabling each State to furnish: 
financial assistance, as far as practicable under the conditions in 
such State, to needy individuals who are blind, there is hereby 
authorized to be appropriated for the fiscal year ending June 30, 1936, 
the sum of $3,000,000, and there is hereby authorized to be appropri
ated for each fiscal year thereafter a sum suffic:ent to carry out the
purposes of this title. The sums made available under this section 
shall be used for making payments to States which have submitted, 
and had approved by the Social Security Board, State plans for aid 
to the blind. 

State Plans for Aid to the Blind 

Section 1002. (a) A State plan for aid to the blind must (1) pro-
vide that it shall be in effect in all political subdivisions of the State, 
and, if administered by them, be mandatory upon them; (2) provide 
for financial participation by the State; (3) either provide for the 
establishment or designation of a single State agency to administer
the plan, or provide for the establishment or designation of a single
State agency to supervise the administration of the plan; (4) pro
vide for granting to any individual, whose claim for aid is denied. 
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an Opportunity for a fair hearing before such State agency; (5) pro
vide such methods of administration (other than those relating to 
selection, tenure of office, and compensation of personnel) as are 
found by the Board to be necessary for the efficient operation of the 
plan; (6) provide that the State agency will make such reports, in 
such form and containing such information, as the Board may from 
time to time require, and comply with such provisions as the Board 
may from time to time find necessary to assure the correctness and 
verification of such reports; and (7) provide that no aid will be fur
nished any individual under the plan with respect to any period with 
respect to which he is receiving old-age assistance under the State 
plan approved under section 2 of this Act. 

(b) The Board shall approve any plan which fulfills the conditions 
specified in subsection (a), except that it shall no~  approve any plan 
which imposes, as a condition of eligibility for aid to the blind under 
the plan

(1) Any residence requirement which excludes any resident of 
the State who has resided t.herein five years during the nine years 
immediately preceding the application for aid and has resided 
therein continuously for one year immediately preceding the ap
plication; or 

(2) Any citizenship requirement which excludes any citizen of 
the United States. 

Payment to States 

Section 1003. (a) From the sums appropriated therefor, the Secre
tary of the Treasury shall pay to each State which has an approved 
plan for aid to the blind, for each quarter, beginning with the quarter 
commencing July 1, 1935, (1) an amount, which staaB be used exclu
sively as aid to the blind, equal to one-half of the total of the sums 
expended during such quarter as aid to the blind under the State 
plan with respect to each individual who is blind and is not an 
inmate of a public institution, not counting so much of such expendi
ture with respect to any individual for any month as exceeds $30, and 
(2) 5 per centum of such amount, which shall be used for paying the 
costs of administering the State plan or for aid to the blind, or both, 
and for no other purpose. 

(b) The method of computing and paying such amounts shall be 
as follows: 

(1) The Board shall, prior to the beginning of each quarter, 
estimate the amount to be paid to the State for such quarter 
under the provisions of clause (1) of subsection (a), such esti
mate to be based on (A) a report filed by the State containing its 
estimate of the total sum to be expended in such quarter in 
accordance with the provisions of such clause-. and stating the 
amount appropriated or made available by the State and its 
political subdivisions for such expenditures in such quarter, and 
if such amount is less than one-half of the total sum of such 
estimated expenditures, the source or sources from which the 
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difference is expected to be derived, (B) records showing the 
number of blind individuals in the State and (C) such other in
vestigation as the Board may find necessary. 

(2) The Board shall then certify to the Secretary of the Treas
ury the amount so estimated by the Board, reduced or increased, 
as the case may be, by any sum by which it finds that its esti
mate for any prior quarter was greater or less than the amount 
which should have been paid to the State under clause (1) of sub
section (a) for such quarter, except to the extent that such sum 
has been applied to make the amount certified for any prior 
quarter greater or less than the amount estimated by the Board 
for such prior quarter. 

(3) The Secretary of the Treasury shall thereupon, through the 
Division of Disbursement of the Treasury Department and prior 
to audit or settlement by the General Accounting Office, pay to 
the State, at the time or times fixed by the Board, the amount so 
certified, increased by 5 per centum. 

Operation of State Plans 

Section 1004. In the case of any State plan for aid to the blind 
which has been approved by the Board, if the Board, after reasonable 
notice and opportunity for hearing to the State agency administering 
or supervising the administration of such plan, finds

(1) that the plan has been so changed as to impose any resi
dence or citizenship requirement prohibited by section 1002 (b), 
or that in the administration of the ·plan any such prohibited re
quirement is imposed, with the knowledge of such State agency, 
in a substantial number of cases; or 

(2) that in the administration of the plan there is a failure to 
comply substantially with any provision required by section 1002 
(a) to be included in the plan; 

the Board shall notify such State agency that further payments will 
not be made to the State until the Board is satisfied that such pro
hibited requirement is no longer so imposed, and that there is no 
longer any such failure to comply. Until it is so satisfied it shall 
make no further certification to the Secretary of the Treasury with 
respect to such State. 

Administration 

Section 1005. There is hereby authorized to be appropriated for 
the fiscal year ending June 30, 1936, the sum of $30:000, for all neces
sary expenses of the Board in administering the provisions of this 
title. 

Definition 

Section 1006. When used in this title the term "aid to the blind" 
means money payments to blind individuals. 
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TITLE XI-GENERAL PROVISIONS 

Definitions� 
Section 1101. (a) When used in this Act

(1) The term "State" (except when used in section 531) in
cludes Alaska, Hawaii, and the District of Columbia. 

(2) The term "United States" when used in a geographical 
sense means the States, Alaska, Hawaii, and the District of 
Columbia. 

(3) The term "person" means an individual, a trust or estate, 
a partnership, or a corporation. 

(4) The term "corporation" includes associations, joint-stock 
companies, and insurance companies. 

(5) The term "shareholder" includes a member in an associa
tion, joint-stock company, or insurance company. 

(6) The term "employee" includes an officer of a corporation. 

(b) The terms "includes" and "inclUding" when used in a defini
tion contained in this Act shall not be deemed to exclude other things 
otherwise within the meaning of the term defined. 

(c) Whenever under this Act or any Act of Congress, or under the 
law of any State, an employer is required or permitted to deduct any 
amount from the remuneration of an employee and to pay the amount 
deducted to the United States, a State, or any political subdivision 
thereof, then for the purposes of this Act the amount so deducted 
shall be considered to have been paid to the employee at the time of 
such deduction. 

(d) Nothing in this Act shall be construed as authoriZing any 
Federal official, agent, or representative, in carrying out any of the 
provisions of this Act, to take charge of any child over the objection 
of either of the parents of such child, or of the person standing in 
loco parentis to such child. 

Rules and Regulations 
Section 1102. The Secretary of the Treasury, the Secretary of 

Labor, and the Social Security Board, respectively, shall make and 
publish such rules and regulations, not inconsistent with this Act, as 
may be necessary to the efficient administration of the functions with 
which each is charged under this Act. 

Separability. 
Section 1103. If any provision of this Act, or the application 

thereof to any person or circumstance, is held invalid, the remainder 
of the Act, and the application of such provision to other persons or 
circumstances shall not be affected thereby. 

Reservation of Power 

Section 1104. The right to alter, amend, or repeal any provision of 
this Act is hereby reserved to the Congress. 

Short Title 

Section 1105. This Act may be cited as the "Social Security Act". 
Approved, August 14, 1935. 
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Appendix C 

LAW OPINION 

Mr. H. L. Derby, Chairman,� 
New Jersey Social Security Commission:� 

Dear Mr. Derby-We submit to you and to the Commission our 
opinion concerning the constitutionality of the Federal Social Security 
Act of 1935 and the constitutionality of legislation by the State of 
New Jersey which would comply with the program involved in the 
Federal statute. 

It is not the purpose to discuss the economic consequences of the 
Federal statute except as consideration of those subjects may be 
necessary in determining questions of constitutionality. 

General Description of Federal Social Security Act 

It is difficult to summarize the Federal Social Security Act because 
it contains many divers features. The main features, however, may 
be divided into two classes: First, those which depend upon or are 
attached to the relationship of employer and employee. (This includes 
old age annuities and unemployment insurance and will involve 
Titles II, III, VIII, and IX of the Act.) Second, those features which 
do not depend upon the past, present or future relationship of em
ployer and employee, but depend upon the need of the beneficiaries. 
This includes immediate old age assistance, maternal and child wel
fare services for crippled children, child welfare, vocational rehabili
tation, public health work and aid to the blind as included in Titles 
I, IV, V, VI and X of the Act. Titles VII and XI of the Act are 
merely general provisions relating to the other features. 

The constitutional validity of the provisions concerning old age 
annuities and unemployment insurance which depend upon or are 
attached to the relation of employer and employee will first be con
sidered and tested by the provisions of the Constitution of the United 
States. 

General Scope of Constitutional Powers of the Federal Government 
to Regulate and to Tax the Relation of Employer and Employee 

(a) Federal power of regulation of relation of employer and 
employee. 

It may be stated broadly that the Federal power to regulate the 
relation of employer and employee extends only to those fields over 
which the people by the Constitution gave to the Federal Govern
ment authority of general regulation. Among the principal matters 
within such fields we find interstate and foreign commerce, maritime 
pursuits and banking. We do not find production nor do we find such 
trade or commerce as is local to a particular State. Another field 
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of Federal authority is territorial in its nature and extends. for 
example, to the District of Columbia and other locations withia ex
clusive Federal control. 

The entire field of the relation of employer and employee is cer
tainly not included within the Federal power. By far the larger part 
is reserved to the States or the people by the Tenth Amendmelll to 
the Constitution of the United States. 

(b) Taxation of relation of employer and employee. 
Until very recently the Federal Government has not singled out the 

relation of employer and employee as the basis for the imposition 
of a specific tax. So far as we have been able to ascertain, the only 
instances have been the attempt to levy contributions from railmads 
under the law which was declared unconstitutional by the Ullited 
States Supreme Court in the case of Railroad Retirement Boanl vs. 
Alton, 79 L. Ed. Adv. Op. 222, the substitute for that law and the 
Federal Social Security Act here under consideration. The fact that 
a new subject or basis of taxation has been singled out in the Feoo-al 
Social Security Act does not, of itself, prove the invalidity of the 
taxes; but it does provoke inquiry as to whether the so-called taxes 
are in truth taxes or taking of property without due process of law 
or penalties to enforce regulation and if penalties whether the ftgu
lation be within the Federal power, and if they be in truth to:es 
whether they are direct taxes or excise taxes. 

We turn to a detailed discussion of the question of the Fe*ral 
power to regulate and to tax the relation of employer and emploJee. 

The Federal Government Has No Power to Regulate Emplo~ 
 

and Employee in Manufacture, or Trade or Commerce� 
Local to a State� 

At the outset it is felt advisable to present certain fundamelltal 
matters regarding the nature of government in the United Sbtes 
under the Constitution. 

It is elementary that the government of the United States is.me 
of delegated and limited powers, obtaining its existence and authority 
altogether from the Constitution, and that it has no right to ~
cise any powers of government beyond those specified in the Consti
tution and reasonably incidental thereto. That such is the law there 
is no reasonable room for doubt. To make certain that there lDIld 
be no doubt on this subject the Ninth and Tenth Amendments wre 
placed in the Constitution. They read as follows: 

"Amendment IX. The enumeration in the Constitution of aT

tain rights shall not be construed to deny or disparage others 
retained by the people. 

"Amendment X. The powers not delegated to the United 
States by the Constitution, nor prohibited by it to the States. are 
reserved to the States respectively, or to the people." 
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A few of the authorities for the foregoing statements are: 

United States vs. Harris, 106 U. S. 629; 27 L. Ed. 290; 
United States vs. Cruikshank, 92 U. S. 543; 23 L. Ed. 588; 
Kansas vs. Colorado, 206 U. S. 46; 51 L. Ed. 957; 
Ex-Parte Merriman, 17 Fed. Case No. 9487; 
Schechter vs. United States, 79 U. S. Adv. Op. 888. 

While the sponsors of the Social Security Act did not seem to at
tempt to justify it with the argument that it was emergency legis
lation, it may be noted that such an argument would have amounted 
to nothing. The Schechter case recognized that a plea of emergency 
could not create a power not to be found in the Constitution. In so 
doing it merely reiterated what was said long ago in Ex-Parte Milli
gan, 71 U. S., page 2; 18 L. Ed. 281, where it is said: 

"The Constitution of the United States is a law for rulers and 
people, equally in war and in peace, and covers with the shield 
of its protection all classes of men, at all times, and under all 
circumstances. No doctrine, involving more pernicious conse
quences, was ever invented by the wit of man than that any of 
its provisions can be suspended during any of the great exigencies 
of government. Such a doctrine leads directly to anarchy or 
despotism, but the theory of necessity on which it is based is 
false; * * *" . 

In one of the cases above cited, Kansas vs. Colorado, 206 U. S. 46; 
51 L. Ed. 957, the Supreme Court repudiated the idea that there are 
any legislative powers affecting the nation as a whole which belong 
to it, although not expressed or implied in the grant of powers found 
in the Constitution. Accordingly there is no valid ground for a 
suggestion that the Federal Government has any regulatory power 
over a matter because it is of general importance to the whole na
tion, and at the same time a matter ,over which the States are in 
practical fact unable to exercise a controlling power. In other words, 
the doctrine of construction generally ascribed to James Wilson, of 
Pennsylvania, was in substance shown by Kansas vs. Colorado to have 
no validity. 

Examination of the Social Security Act reveals that its provisions 
regulate the relations of employer and employee. The amount that 
the employee shall get when paid is regulated to the extent that the 
employer is obliged to make a deduction from the employee's pay, 
the duties of the employer are interfered with not alone in making the 
deduction just mentioned, but in keeping various records and in 
making payments based on payroll, as well as otherwise. Nothing 
confines the statute to interstate or foreign commerce. It purports 
to reach employers even if they are engaged in manufacture and 
production or local trade and business. 

The question then arises: Where in the Constitution is there any 
clause conferring the regulatory power over employer and employee 
which the Social Security Act attempts to exercise? The answer is 
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that there is no clause in the Constitution which confers upon Con
gress the power to regulate the relation of employer and employee in 
manufacture or trade or commerce local to a State. From the many 
cases so holding it will suffice to cite Schechter vs. United States, 79 
U. S. Adv. Op. 888, and to note that in Howard vs. Illinois Central 
R. R. Co., 207 U. S. 463; 52 L. Ed. 297, it was held that a regulation 
in an act of Congress which extended to local matters as well as 
matters of interstate and foreign commerce goes beyond the power 
of Congress and violates the Ninth and Tenth Amendments. 

The last named case involved the so-called first Federal Employer's 
Liability Act. Since that act undertook to reach employments both 
in interstate commerce and intrastate commerce, it was held uncon
stitutional. The case further holds that a concern by engaging in 
interstate commerce does not thereby submit all its affairs to the 
regulatory powers of Congress. 

Regulation of the relation of employer and employee cannot be 
brought within the field of congressional power by making the regu
lation masquerade as a tax. Of course, when the matter is one in 
which the Legislature has full power of taxation there is no valid 
objection to exacting discouraging rates of tax, McCray vs. United 
States, 195 U. S. 26; ~9  L. Ed. 78; Alaska Fish Co. vs. Smith, 255 
U. S. 49; 65 L. Ed. 489, but that a regulation of matters not within 
the congressional power is void though cloaked· in the guise and 
pretext of a tax is shown by the Child Labor Tax case (Bailey vs. 
Drexel Furniture Co., 259 U. S. 20; 66 L. Ed. 817). The case of 
Linder vs. United States, 268 U. S. 5; 69 L. Ed. 819, states the rule in 
this regard as follows: 

"Congress cannot, under the pretext of executing delegated 
power, pass laws for the accomplishment of objects not intrusted 
to the Federal Government. And we accept as established doc
trine that any provision of an act of Congress ostensibly enacted 
under power granted by the Constitution, not naturally and rea
sonably adapted to the effective exercise of such power, but solely 
to the achievement of something plainly within power reserved 
to the States, is invalid, and cannot be enforced." 

As was said in United States vs. One Ford Automobile, 272 U. S. 
321; 71 L. Ed. 321, the fact that a statute uses the word "tax" does not 
make an imposition a tax if in substance it is something else. 

Other cases where laws were held invalid, because though passed 
under the guise of executing powers delegated to Congress, they 
actually went beyond the delegated power, are: 

Hill vs. Wallace, 259 U. S. 44; 66 L. Ed. 822; 
Lipke vs. Lederer, 259 U. S. 557; 66 L. Ed. 1061; 
Trusler vs. Crooks, 269 U. S. 475; 70 L. Ed. 365. 

It is not seen how in the face of the Ninth and Tenth Amendments 
of the Federal Constitution and the authorities above mentioned, 
there is any power in Congress to make the regulations of employer 
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quirement that all moneys paid into a State fund be immediately
and employee in manufacture and production and local trade or busi

ness which the Social Security Act purports to make, unless support� paid into the Federal Treasury, but the total credit shall not exceed 

90% of the tax imposed by Section 901. This so-called credit does
can be found for the statute in the taxing clause which will be dis

cussed under the next heading. not reduce the taxpayer's payments; it simply provides a different 

way of paying the same amount. 

By sections 909 and 910 the taxpayer (provided the State allows 

The Taxing Clause of the United States Constitution Does Not 
credit rating for stabilized employment) may under certain condi

Authorize Certain Provisions of the Social Security Act 
tions receive an additional credit which will reduce the taxpayer's 

and They Are Repugnant to the Due Process 
total payments. This reducton, however, cannot, under the terms of 

Clause of the Fifth Amendment 
the act, be equivalent to the stabilized employment and in DO event 

shall total credits exceed 90% of the Federal tax under Title IX.
The two constitutional provisions above mentioned are discussed 

together because the latter has a bearing upon the significance of The tax of Title IX differs from the tax of Title VIII in that it is 

imposed only on employers of eight or more; it is imposed on the
the former.

entire payroll of those employers inclUding amounts earned by an
The Social Security Act purports to impose three taxes, two by 

Title VIII headed "Taxes with respect to employment," and one by employee in excess of $3,000.00 per year and it exempts certain wages 

paid to members of the employer's family (see Section 907).
Title IX headed "Taxes on employers of eight or more." 

The first is imposed by Section 801 upon employees. The statute Title II headed "Federal Old Age Benefits" provides that the Sec

says, in addition to other taxes, there shall be levied, collected and retary of the Treasury shall invest moneys to the credit of an old 

paid upon the income of every individual a tax equal to the following age reserve account, and that payments after January 1, 1M2, shall 

be made to persons who shall then or thereafter attain the age of
percentages of the wages (as defined in Section 811) received by him 

-65 years and who are "qualified individuals" as defined in Section 201.
after December 31st, 1936, with respect to employment (as defined in 

An
Section 811) after such date. (Here follows statement of rate be Section 203 provides for payment upon death before age 65. 

analysis of the plan will disclose that it is to be Federally operated
ginning with 1% for employment during 1937 and gradually increas

without State participation. Furthermore, the plan will' so operate
ing so that after December 31, 1948, the rate shall be 3%.) 

This tax is to be deducted by the employer from wages (Section that certain persons will receive more than is paid in by their tax or 

802 (a)) which the employee may not deduct from his income in filing their employer's tax; it will result that money will be taken from 

his return under the general income tax law (Section 803). the employers and the younger workers and paid to the older work

This will take the money of both the employers and the younger
The other so-called tax which Title VIII purports to impose is� ers.

workers to make charity payments to the older workers.�
provided for by Section 804, which refers to it as "an excise tax,� 

A comparison of the definitions in Section 210 and Section 811 will
with respect to having individuals in his employ." This begins at 1% 

show that the employments which will place persons in the class who
with respect to employment during the calendar year 1937 and grad

may get Federal Old Age Benefits, are the same as those in respect
ually increases so that after December 31, 1948, the rate shall be 3%. 

This tax is to be collected as internal revenue collections and subject� of whom Title VIII purports to impose a tax. 

By� The taxing clause of the United States Constitution is Article I,
to the requirements and benefits set forth by Section 807 et seq. 

Section 8, Clause 1, which provides:�
Section 811 the terms, wages and employment are defined so that� 

wages as used in this title mean remuneration not in excess of "The Congress shall have power to lay and collect taxes, duties,� 

$3,000.00 and the term employment means any service within the imposts and excises to pay the debts and provide for the common� 

United States by an employee, except in certain specified kinds of defense and general welfare of the United States, but all duties,� 

work. In substance the definition excludes certain employment from imposts and excises shall be uniform throughout the United� 

the operation of the tax. There is nothing in Title VIII which says States."� 

specifically for what the taxes above-mentioned are to be used.� 
We have heard this clause suggested as the authority for the so

Title IX headed "Tax on employers of eight or more" purports to 
called excises which the Social Security Act purports to impose. Those

impose on employers what the statute called "an excise tax" with 
who argue that the so-called excises are constitutional base their

respect to haVing individuals in his employ. (Section 901.) This tax 
opinion upon the existence of this clause and the fact that the statute

is to begin at 1% for employment during 1936 and gradually increases 
refers to two of the taxes as excises.�

so that with respect to employment after December 31, 1937, the� 

rate shall be 3%. Other provisions in the Constitution as to taxes are:� 

. By Section 902 the taxpayer may credit against the tax imposed by� 
Article I, Section 2, Clause 3-"Representatives and direct taxes 

Section 901 the amount of contributions made to a State unemploy� accordshall be apportioned among the several States * * • 
ment fund meeting Federal requirements, among which is the re-�

ing to their respective numbers, * * *" 
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Article I, Section 9, Clause 4-"No capitation, or other direct, 
tax shall be laid, unless in proportion to the census or enumera
tion herein before directed to be taken." 

The Sixteenth Amendment to the Constitution provides: 

"The Congress shall have power to lay and collect taxes on in
comes, from whatever source derived, without apportionment 
among the several States, and without regard to any census or 
enumeration." 

The tax on employees is claimed to be supported by the Sixteenth 
Amendment which allows income taxes, but it is believed that it 
would not be asserted that the income tax on employees would stand 
unless the other taxes are valid. 

It is desirable to consider whether the taxing provisions of the 
statute are capable of separation from the other provisions. If they 
are not for reasons presently to be pointed out the so-called excises 
are invalid. 

The titles in the act which purport to impose the taxes do not 
particularly specify for what purposes the taxes imposed are to be 
used. But the tax on employers of eight or more is coupled with a 
provision that allows a taxpayer a so-called credit up to 90% against 
the Federal tax, equal to what the taxpayer pays into a State plan 
meeting Federal approval. The definition in Title II compared with 
the definition in Title VIII shows that the employments which will 
place persons in a class who may get Federal Old Age Benefits are 
the same as those in respect of whom Title VIII proposes to impose 
a tax. All sums collected under State unemployment insurance plans 
which will meet Federal approval must be turned over to the unem
ployment trust fund in the Treasury of the United States. The credit 
allowed to employers on Federal tax is for sums paid in State unem
ployment funds. Except for the provisions regarding the taxes there 
is no suggestion of how all the other provisions involving expense 
are to be paid for contained in the act and the history of the act 
shows that the payments of insurance benefits should be self-sus
taining. The "general provisions" title applies to all titles. It would 
seem that the courts are bound to recognize that the act as a whole 
attempts to regulate the relation of employer and employee and is 
one unified plan to establish a nation-wide scheme for unemployment 
insurance and old age benefits of which the tax provisions are a part, 
as well as the coercion of States into accepting Federal requirements 
for governing their internal matters, although there is no clause in 
the Constitution granting to Congress the power to legislate on the 
several subjects to which the Social Security Act relates. In other 
words, it is not believed that the taxing provisions can be lifted from 
their context and totally disconnected from the other provisions. 

It seems to be quite commonly understood that the establishment 
of a unified program is the purpose of the act and its history is 
replete with statements by its sponsors from the President down, in
dicating that such is the fact. 
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President Roosevelt, in his message tran.sm.iUing to Congress the 
proposals for legislation in respect of social sec8ity. said: 

"Three principles should be observed iD lecislation on this sub
ject. In the first place, the system adopted. excq>t for the money 
necessary to initiate it, should be self'~uslaiDing  in the sense 
that funds for the payment of insurance benefits should not come 
from the proceeds of general taxation.'" 

Since proceeds of general taxation are not m be used, it is obvious 
that the proceeds of the special payroll taxes arelD be used for carry
ing out the purposes of the legislation. 

In the same message the President said: 

"All of those who participated in this notlille task of planning 
this major legislative proposal are ready and. wiDing, at any time, 
to consult with and assist in any way the appropriate congres
sional committees and members, with respectto detailed aspects." 

The President, in transmitting the report elL tbeCODlmittee on Eco
nomic Security, concluded by saying: 

"I strongly recommend action to obtain. objectives sought 
in this report." 

Throughout the report it is made plain that. JDOneys which are 
to come from payrolls are to be the basis :for tbe old age annuities 
and for the unemployment insurance. The re~  at: that committee 
(transmitted to Congress by the President) ill referring to unem
ployment assurance states: 

"While we favor unemployment compensation in cash, we be
lieve that it should be provided for limited periods on a contrac
tural basis and without governmental sub5idies.. Public funds 
should be devoted to providing work, rather than to introduce a 
relief element into what should be strictly aD insurance system." 

From the foregoing it is plain that public funds are not to be used 
for unemployment compensation nor as govmunental subsidies 
therefor. 

The Committee further said: 

"We recommend as essential the impositioo of a uniform pay
roll tax against which credits shall be allowed to industries in 
States that shall have passed unemployment-eompensation laws." 

The Committee, in speaking of old age secum,-, stated that they 
suggested as complementary measures "non<Xatributory old age 
pensions, compulsory contributory annuities and YOluntary contribu
tory annuities, all to be applicable on retirement at age 65 or over." 

Congress followed the recommendations as to old age pensions and 
compulsory contributory annuities. It discaroed tile suggestion of 
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voluntary contributory annuities. As to what was meant by a con
tributory annuity the report states: 

"The satisfactory way of providing for the old age of those 
now young is a contributory system of old age annuities. This 
will enable younger workers, with matching contributions from 
their employers, to build up a more adequate old-age protection 
than it is possible to achieve with noncontributory pensions based 

upon a means test." 

It is plain from this that the taxes indicated by Title VIII of the Act 
are intended to "build up a more adequate old age protection." This 
protection is specified in Title II of the Act. 

The report further, in speaking of unemployment compensation, 

defines it as follows: 

"It is a device through which reserves are accumulated dur
ing periods of employment to be paid out in periods of unem

ployment." 

The Committee further stated in regard to unemployment compen
sation that they preferred "a tax credit device to one in which the 
tax would be wholly collected and then remitted, as grants-in-aid, to 
the States, because under the latter system the States would not have 
self-supporting laws of their own, and as with all compensation hav
ing its source in Federal grants there would be great and constant 
pressure for longer grants exceeding the money raised by the tax, 
with a consequent confusion of compensation and relief. 

Turning again to old age security, the report says: 

"An adequate old-age security program involves a combination 
of noncontributory pensions and contributory annuities. * * *" 
Contributory annuities are unquestionably preferable to noncon
tributory pensions. They come to the workers as a right, whereas 
the noncontributory pensions must be conditioned upon a 
"means" test." 

Again the report plainly shows that the contribution of the worker 
(and the only contribution provided is the tax) is to be specifically 
applied to and used for the payment of the annuity. 

The report also states in regard to the annuities as follows: 

"The compulsory contributions are to be collected through a 
tax on pay rolls and wages, to be divided equally between the 
employers and employees." 

And further on in the report it is said: 

"Contributions by the employees represent a self-respecting 
method through which workers make their own provisions for 
old age." 

1]1: 

In speaking of the unemployment service the report says;: 

"The larger funds required will come from proporitlon of the 
Federal pay roll tax retained for administrative purJ.lilOses." 

The President's message and the Bill to carry it out eame under 
consideration of the Committee on Ways and Means of trne House of 
Representatives at hearings commencing January 21 auld ending 
February 12, 1935. 

The first witness before the Committee was Dr. E. E. WTitte, Execu
tive Director of the Committee on Economic Security. In nnaking cer
tain general comments, he stated: 

"The total appropriations proposed in this bill amount to 
$98,500,000 in the fiscal year 193~  and $218,500,000 in subsequent 
years. Offsetting these appropriations, will be the rel'Oeipts from 
taxes which are imposed in connection with unemployJlllent com
pensation and old-age annuities. Unemployment cOJmpensation 
will. not involve any cost on general revenues, and tfor a con
siderable period to come the Federal grants-in-aid to States for 
old-age pensions can be borrowed from the amounts collected by 
the Federal Government through the system of compmlsory old
age annuities." 

In the report of the hearings before the Committee on Ways and 
Means of the House of Representatives, Seventy-fourth£ Congress, 
First Session on H. R. 4120 at page 63, Mr. Lewis and the Chairman 
of the Committee are reported as follows: 

"Mr. Jenkins: Is there any difference between the Doughton 
Bill and the Lewis Bill? We have both of them before us here. 

Mr. Lewis: None at all that I know of, it is the Admilnistration 
Bill. That is my view. 

The Chairman: It is understood to be an administradive meas
ure, so far as the chair is advised." 

In connection with the statement of the President, it :should be 
borne in mind that Article II, Section 3, provides that he shall from 
time to time give to the Congress information of the State of the 
Union and recommend to their consideration such measures as he 
shall judge necessary and expedient. 

In view of the foregoing, it seems vain to base hopes that the 
statute's constitutionality will be upheld on any assumption that the 
Supreme Court will be unable to see on the face of the s.t:atute, the 
connection which has been so generally claimed to exist. It is ac
cordingly believed that the tax clause must be read in eonnection 
with the other provisions. Upon that assumption the quest:ions as to 
constitutionality above given will be discussed. This bring$ us to the 
phrase "general welfare" as used in the taxing Qlause. 'That the 
words "and provide for the common defense and general "QlI7elfare of 
the United States" are limitations on the taxing power of ehe United 
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states is the view taken by story on the Constitution, Sections 907
908 and 1 Willoughby on the Constitution, Section 22. 

A striking thing in connection with the expression "general welfare" 
in the taxing clause is the fact that it is followed by the words, "of 
the United States." The "United States" is a government as dis
tinguished from the people whose instrument it is. 

Having in mind its limited and delegated character as contrasted� 
with the quasi sovereignty of the State which embraces all legislative� 
fields not delegated by the Federal Constitution or restricted by that� 
instrument, or the State Constitution, the scope of governmental pur�
poses and general welfare of the United States cannot accurately be� 
measured by State Court decisions having to do with whether certain� 
uses of property are private uses or for governmental purposes of the� 
State. "Governmental purposes" of the State are not the same as� 

governmental purposes of the nation.� 
The limitation which the taxing clause imposes was discussed in a� 

sugar bounty case, United States ex reI, the Miles Planting & Manu�
facturing Co., vs. Carlisle, 5 App. Cas. D. C. 138. At page 155 the� 

Court said: 
"In our judgment the true limitation of the power to impose 

taxes, conferred by the foregoing clause, is that the purpose must 
be public, that is to say, governmental." 

At page 157 it is said: 
"If then, as we have seen from the cases cited, the legislature 

of a State has no implied power to grant subsidies or bounties 
to individuals, though, in a sense, the general welfare may be 
prompted thereby, a fortiori the Congress of the United States 

has no such power. 

At page 158: 
"We think the authorities cited above established beyond ques

tion that the power of taxation, in all free governments like ours, 
is limited to public objects and purposes governmental in their 
nature. No amount of incidental public good or benefit will 
render valid taxation, or the appropriation of revenue to be 
derived therefrom, for a private purpose." 

The Supreme Court of the United States on Monday, January 6, 
1936, delivered its opinion in United States of America vs. William M. 
Butler et al., familiarly known as the "Hoosac Mills Case", holding 
unconstitutional the Agricultural Adjustment Act, familiarly known 

as "AAA."The grounds upon which that decision proceeded completely sus
tains this memorandum in its position that the Social Security Act 
is beyond the power of Congress and unconstitutional. 

The AAA levied a processing tax for the purpose of paying rental 
or benefit payments to farmers for crop curtailment. The question 
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was the validity of this tax. While the Supreme Court, in JPassing, 
adopted Judge Story's view of the meaning of the welfare d.fause, it 
found that meaning insufficient to sustain the validity of the tax 
because the exaction was not a tax, because for a group inaitead of 
support of the Government, and could not be sustained as a tax 
under the welfare clause, and it was not in the exercise of tblte regu
latory power conferred on Congress but, on the contrary, undertook 
to regulate intrastate affairs. A correct analysis of the decisilon may 
be briefly made as follows: 

Cal Referring to the welfare clause, the Court said: 
"It is not contended that this provision grants power tlti) regu

late agricultural production upon the theory that such legBslation 
would promote the general welfare. The government c:e;mcedes 
that the phrase 'to provide for the general welfare' quaDK'Jres the 
power 'to lay and collect taxes'. 

"The true construction undoubtedly is that the only thing 
granted is the power to tax for the purpose of providing, funds 
for payment of the nation's debts and making provision .tlior the 
general welfare." 

"These words cannot be meaningless, else they would llIO.41:. have 
been used. The conclusion must be that they were intenided to 
limit and define the power to raise and expend money_ How 
shall they be construed to effectuate the intent of the instnm;ment?" 

"Study of all these leads us to conclude that the readtirng ad
vocated by Mr. Justice Story is the correct one." 

"While, therefore, the power to tax is not unlimited, ites con
fines are set in the clause which confers it, and not in tlrmse of 
Section 8 which bestow and define the legislative powers ,:of the 
Congress. It results that the power of Congress to authoriize ex
penditures of public monies for public purposes is not liID.itted by 
the direct grants of legislative power found in the Constib:llltion." 

"But the adoption of the broader construction leaves the ;:power 
to spend subject to limitations." 

"Every presumption is to be indulged in favor of faithhd com
pliance by Congress with the mandates of the fundamentaI law." 

"When such a contention comes here we naturally reqlClire a 
showing that by no reasonable possibility can the chaD!lenged 
legislation fall within the wide range of discretion permit11led to 
the Congress." 

"But despite the breadth of the legislative discretion our duty 
to hear and to render judgment remains. If the statute plDainly 
violates the stated principle of the Constitution we muSt so 
declare." 

"It is inaccurate and misleading to speak of the exactioo. from 
processors prescribed by the challenged act as a tax; or em say 
that as a tax it is subject to no infirmity. A tax in the gJeIleral 
understanding of the term and as used in the ConstHbution 
signifies an exaction for the support of the government.. The 
word has never been thought to connote the expropria:t:iliml of 
money from one group for the benefit of another." 

119 

You are Viewing an Archived Copy from the New Jersey State Library



• • • 

"It does not follow that as the act is not an exertion of the� 
taxing power and the exaction not a true tax, the exaction is void� 
or the exaction uncollectible. For, to paraphrase what was said� 
in the Head Money Cases (112 U. S. 580, 596), if this is an ex�
pedient regulation by Congress of a subject within one of its� 
granted powers 'and the end to be attained is one falling within� 
that power, the act is not void, because, within a loose and more� 
extended sense than was used in the Constitution' the exaction� 

is called a tax."
"In the Child Labor Tax Case (259 U. S. 20) and in Hill vs. 

Wallace (259 U. S. 44) this Court had before it statutes which 
purported to be taxing measures. But their purpose was found 
to be to regulate the conduct of manufacturing and trading, not 
in interstate commerce, but in the States-matters not within 
any power conferred upon Congress by the Constitution-and the 
levy of the tax a means to force compliance. The Court held this 
was not a constitutional use, but an unconstitutional abuse, of 

the power to tax." 
"If in lieu of compulsory regulation of subjects within the 

States' reserved jurisdiction, which is prohibited, the Congress 
could invoke the taxing and spending power as a means to ac
complish the same end, Clause 1 of Section 8 of Article I would 
become the instrument for total subversion of the governmental 
powers reserved to the individual States." 

(b) The Court then takes up the question, "if the taxing power 
may not be used as the instrument to enforce a regulation of matters 
of State concern" may it be "employed to raise the money neces
sary to purchase a compliance which the Congress is powerless to 

command?"
The answer to this it finds to be, first, that the act by reason of its 

various terms is coercive, and, second, 

"but if the plan were one for purely voluntary co-operation it 
would stand no better so far as federal power is concerned. At 
best it is a scheme for purchasing with federal funds submission 
to federal regulation of a subject reserved to the States." 

It will thus be seen that the exactions imposed by the Social 
Security Act cannot be sustained, in view of the AAA decision, which 
merely carried forward in a logical way the decision in the Railroad 
Retirement Act case, because

(1) such an exaction is not a tax and therefore not within the 
welfare clause, which simply expresses the purpose of the tax, be
cause it is for a group and not the support of the government; and 

(2) it cannot be sustained as a regulation because it concerns 
purely State affairs and relations between persons which are purely 
state affairs and such exactions cannot be used for those purposes, 
either by way of ,coercion or purchase; in other words, thereby the 
States, the employers and the employees can be neither forced nor 
induced to a course of action.� 
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Cooley in his Constitutional Limitations, 7th Edition, at page 507, 
says: 

"But there is no rule or principle known to our system under 
which private property can be taken from one person and trans
ferred to another for the private use and benefit of such other, 
whether by general law or by State enactment." 

In Pennsylvania Coal Co. vs. Mahon, 260 U. S. 393, 416; 67 L. Ed. 
322, 326, Justice Holmes, delivering the opinion for the court, said: 

"In general it is not plain that a man's misfortunes or neces
sities will justify his shifting the damages to his neighbor's 
shoulders (citing cases). We are in danger of forgetting that a 
strong public desire to improve the public condition is not enough 
to warrant achieving the desire by a shorter cut than the con
stitutional way of paying for the change." 

A tax cannot be levied for a private purpose, because the taking of 
private property for private use is considered violative of the Fifth 
Amendment of the Constitution. In this connection it seems impos
sible to draw any other conclusion from Railroad Retirement Board 
vs. Alton, 79 L. Ed. Adv. Op., page 803, 79 L. Ed. 1468; 55 Sup. ct. 
Rep. 758; 295 U. S. 330, than that the taxes imposed by the Social 
Security Act are repugnant to the Fifth Amendment. Among the 
many pertinent statements in that opinion are the following: 

"There is no warrant for taking the property or money of one 
and transferring it to.another without compensation, whether the 
object of the transfer be to build up the equipment of the trans
feree or to pension its employees." 

~peaking  of the provisions of the statute: 

"It is not apparent that they are really and essentially related 
solely to the social welfare of the worker, and therefore remote 
from any regulation of commerce as such.. We think the answer 
is plain. These matters obViously lie outside the orbit of con
gressional power. The answer of the petitioners is that not all 
such means of promoting contentment have such a close relation 
to interstate commerce as pensions. This is in truth no answer, 
for we must deal with the principle involved and not the means 
adopted." 

"We think it cannot be denied, and, indeed, is in effect admitted, 
that the sole reliance of the petitioners is upon the theory that 
contentment and assurance of security are the major purposes of 
the act. We cannot agree that these ends if dictated by statute, 
and not voluntarily extended by the employer, encourage loyalty 
and continuity of service. We feel bound to hold that a pension 
plan thus imposed is in no proper sense a regulation of the 
activity of interstate transportation. It is an attempt for social 
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ends to impose by ~heer  fiat noncontractual incidents upon the 
relation of employer and employee, not as a rule or regulation 
of commerce and transportation between the states, but as a 
means of assuring a particular class of employees against old 
age dependency. This is neither a necessary nor an appropriate 
rule or regulation affecting the due fulfillment of the railroads' 
duty to serve the public in interstate transportation." 

All the justices seem to have agreed that it was necessary that 
the enforced contributions be regulations of commerce if they were 
to be upheld. In the dissenting opinion it is recognized that the 
prevailing opinion "denies to Congress the power to pass any com
pulsory pension act for railroad employees." If Congress has no 
power to create pension systems and old age benefits for railroad 
employees, it seems inconceivable that there is any power to do so 
with respect to all employees. 

It is no answer to say that the railroad pension provisions were 
attempted to be sustained under the commerce clause while the 
present impositions may be sought to be upheld under the taxing 
clause. If plans of the character involved in that case are void 
because violative of the Fifth Amendment, it would make no differ
ence what clause of the Constitution were pointed to as a supposed 
basis of the contributions. 

In Citizens Saving & Loan Association vs. Topeka, 20 Wallace 655; 
22 L. Ed. 455, it was held that the taking of the property of one 
owner and giving it to another was invalid and on the authority of 
that case and the Railroad Retirement Board vs. Alton R. R. it is 
believed that the tax upon employers made by the Social Security 
Act should be deemed invalid. 

To state the matter briefly, in our opinion the so-called excises 
are not taxes at all, but attempts to regulate matters outside the 
orbit of congressional power and the taking of private property for 
private use in violation of the due process clause of the Fifth 
Amendment. 

Even if the tax provisions could be extracted from their context, 
the question would still remain as to whether the exactions are 
excises or direct taxes. From what is said above, it is evident that 
capitations and other direct taxes must be laid in proportion to the 
census, except that taxes on incomes may be laid and collected with
out apportionment among the several States and without regard to 
a census. We do not now discuss this question further than to say 
that assuming these exactions from employers to be taxes there is 
substantial ground for considering them to be direct taxes. It seems 
unnecessary to pursue this subject in view of our conclusion that the 
exactions are not really taxes. 

In respect of the tax upon employers under Title IX we have seen 
statements to the effect that the provision that credit may be allowed 
by the amount paid into State funds (Section 902) (the so-called off
set device) does not destroy the uniformity required by the Constitu
tion of an excise. For this view Florida vs. Mellon, 273 U. S. 12; 71 
L. Ed. 511, has been cited. 
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Such argument, of course, skips the questions of whether the tax is 
a direct tax rather than an excise or is an attempt at regulation of 
matters outside Federal power, and whether, if an excise, it is founded 
upon a basis repugnant to the Fifth Amendment. 

Even if these questions and the others above suggested could be 
disregarded, we would have some hesitation about saying that Florida 
vs. Mellon would sustain the so-called offset device as applied to this 
statute. We find difficulty in determining the exact effect of the last 
named case. One writer has referred to it as the Strange Case of 
Florida vs. Mellon, and Willoughby on the Constitution of the United 
States, Second Edition, Section 395, gives reasons why, to his mind, 
the case made an unduly summary treatment of the contention as 
to lack of uniformity exhibited by the Federal tax in question in 
that case. 

We do note that in the opinion it is said: 

"Congress cannot accommodate its legislation to the conflicting 
or dissimilar laws of the several States. * * *" 

This statement seems sound, and it does seem that the Social Se
curity Act tries to accommodate the Congressional enactment as to 
what shall be the amount of the Federal tax, to what the several 
States may enact. In the face of the above quotation from Florida 
vs. Mellon we do not believe it can be said that that decision will 
sustain a credit or offset device under all circumstances. We think 
there is room for fair debate as to whether Florida vs. Mellon could 
sustain the tax provisions of Title IX, if they were not open to the 
other objections mentioned. 

The exemption features of Title VIII and IX of the Social Security 
Act suggest the question of whether they violate the Fifth Amend
ment in regard to classification. If a classification bears no relation 
to the subject of a tax it would be deemed arbitrary and unreason
able and so violative of the due process clause of the Fifth Amend
ment. We know of no Federal tax which the Supreme Court has 
regarded unconstitutional because of improper classification. Still 
it is not impossible that the court may say that agricultural labor, 
domestic servants and employees of charitable and similar institu
tions are as subject to old age and unemployment as those in em
ployments not exempted. If that view were taken the court might 
regard the exemption of such employments as creating an arbitrary 
classification. That similar exemptions have been sustained in other 
measures, particularly in State police regulations, is not conclusive. 
What may be a proper classification for one purpose may not be for 
another. All that we care to conclude on this subject, however, is 
that this subject is also fairly debatable. 

12:-{� 

You are Viewing an Archived Copy from the New Jersey State Library



Delegation of Legislative Power by Congress 

On the question of whether Congress attempted unconstitutional 
delegation of legislative power by the Social Security Act, Article I, 
Section 1 of the Constitution is pertinent. It provides: 

"All legislative power herein granted shaIl be vested in a 
Congress of the United States which shall consist of a Senate 
and House of Representatives." 

This clause prevents Congress from delegating its legislative pow
ers. Tests laid down in the decisions by which to determine whether 
there has been unconstitutional attempt to delegate legislative power 
were recently reviewed in Panama Ref. Co. vs. Ryan, 79 L. Ed. Adv. 
Gp. 223, and Schechter vs. U. S., 79 L. Ed. Adv. Gp. 888. 

The main features of the law in this regard may be stated as 
follows: Legislative powers cannot be delegated. Giving power to 
make administrative rules and regulations is not delegation of legis
lative power. Congress may declare its policy and set up certain 
standards in a general statute and the details within those standards 
may be left to be filled in by administrative rules and regulations 
without unconstitutional delegation of legislative power. Legislative 
power is not delegated by conferring fact-finding power whereby it 
may be ascer"o;ained whether or not certain facts' prescribed in the 
statute as calling for the operation of the statute have actually 
occurred. 

With these general principles in mind, the next matter that wiIl be 
discussed is the part of Section 302 (a) (3) which aIlows the Social 
Security Board to base its determination in certification of payments 
to the State of the amounts for administration of State unemploy
ment compensations, upon "such other factors as the Board finds 
relevant." This purports to give the Board unlimited power with no 
standards to guide them. In that view this provision is an uncon
stitutional attempt at delegation of legislative power. 

It is not believed, however, that this provision goes so deeply to 
the heart of the enactment that the court would be likely to hold 
any other provision void, because of the invalidity of this provision, 
if indeed a judiciable question could arise involving it. Section 1103 
provides that the invalidity of any provision of the act or the ap
plication thereof to any person or circumstance shaIl not effect the 
remainder of the act. Such a declaration would be recognized by the 
court, unless the matter involved were of such vital significance that 
the court would believe that the remainder of the statute would not 
have been enacted without the provisions considered invalid. 

Section 906 about interstate employments will be discussed in con
nection with possible State laws. 

The only other provisions which seem to deserve attention on the 
subject of delegation of power are the provisions of Title IX, which 
aIlow a credit against the Federal tax with respect to sums paid into 
State unemployment funds. The question as to whether this is a 
delegation to the States of the congressional power to fix the amount 
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of a Federal tax, arise from this provision. This provision has 
already been mentioned on the subject of uniformity. The answer 
as to whether it makes invalid delegation will depend upon whether 
the court would say· that under the provisions of this statute, Con
gress attempted to accommodate its legislation to what the State may 
enact and let the States fix the amount of the Federal tax. We think 
there is room for debate on this subject. 

So-Called Federal Grants-in-Aid 

In certain particulars (Titles I, III, IV, V, VI and X) the Federal 
Social Security Act contemplates the use of the so-called Federal 
GrantS-in-Aid as a means of accomplishing a program which the 
Federal authorities desire to be enforced with respect to the several 
matters to which the statute relates. In other words, the Federal 
statute in substance says that if States will comply with certain 
mandatory reqUirements with respect to the several programs to 
which the Federal statute relates, certain Federal moneys will be 
granted for use in such programs. So far as these conditions of the 
so-called grants are concerned, no freedom of action is left to the 
State. The State must submit to the requirements which the Federal 
statute prescribes or no money is to be taken from the funds in the 
possession of the United States to aid in carrying out a plan set up
under State law. 

The several' sections of the Federal statute which set up require
ments for Federal approval of any plan to be provided for by the 
law of a State are now cited by reference to the title number, topic 
of title and section number of the Federal Social Security Act. 

Title I-Grants to State for old age assistance. 
What State law must provide to get Federal Grant set 
out in Section 2 (a). 

Title III-Grants to States for unemployment compensation ad
ministration. 
What State law must provide to get Federal Grant is 
setout in Section 303 (a). 

Title IV-Grants to States for aid to dependent children. 
What State law must provide to get Federal Grant for 
aid to dependent children is set out in Section 402 (a)
of the statute. 

Title V-Grants to State for maternal and child welfare. 
What State law must provide to get Federal Grant is 
set out in Section 503 (a) in so far as title relates to 
maternal and child health service and in Section 513 (a) 
as to services for crippled children. 

Title VI-Public Health work.� 
The essential conditions to Federal Grant under this title� 
are those involved in the purposes of the Act stated in� 
Section 601 of the statute. 
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Title X-Grants to State for aid to the blind. 
What State law must provide to get Federal Grant for 
aid to the blind is set up in Section 1002 of the statute. 

The number and nature of these requirements specified for State 
laws to get Federal approval, as well as those in Section 903 of the 
act, furnish additional evidence of the unity of the whole program of 
the Federal Act and its intent to regulate matters not delegated to 
the Federal government by the Constitution. 

In Massachusetts vs. Mellon and Frothingham vs. Mellon, 262 U. S. 
447; 67 L. Ed. 1078, the Supreme Court held that it had no jurisdiction 
to pass upon the constitutionality of similar provisions at the instance 
of the suitors there involved. More on this subject will be said under 
the discussion of the extent to which the courts would pass on 
constitutionality. 

General and Administrative Provisions 

Title VII creates a Social Security Board, requires that it shall per
form the duties provided for by the statute, provides for its expenses 
and among other things requires it to make reports. 

Title XI is headed "General Provisions." It contains certain defini
tions and gives rule making power to the Secretary of the Treasury, 
Secretary of Labor and the Social Security Board for the administra
tion of their functions under the act. It also provides that if one 
part of the act shall be held invalid the remainder shall not be 
affected, reserves the power to amend, and says the act may be cited 
as "Social Security Act." 

There are also various provisions through the statute which would 
govern the Federal officers in their action with respect to approval of 
State plans, termination of approval, administration, definitions and 
general pertinent matters. 

The only significance of these provisions from a constitutional 
standpoint lies in the light they throw upon the unity of the Federal 
program and the extent to which the Federal government is attempt
ing to regUlate and control matters not delegated to the Federal gov
ernment by the Constitution. 

No Vested Right 

It is noted that the Federal statute provides as a requisite of Fed
eral approval, that a State law of the type referred to in Title IX 
must not confer any vested right, but must be subject to repeal by 
the State at any time (Section 903 (a) (6». There is also another 
provision which would prevent anyone from getting vested rights 
under the Federal statute, namely Section 1104, which provides that 
Congress may alter, amend or repeal any provisions of the Fed
eral Act. 

In view of these provisions a supposed beneficiary of the enact
ments, would have no basis to claim that a change in either the 
Federal Act or a change in one which the State would enact, violates 
any vested right of his. 
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Extent to Which Court Would Pass on Constitutionality of� 
Social Security Act� 

When the courts will declare statutes unconstitutional is fully dis
·cussed in the first chapter of Willoughby on the Constitution of the 
United States. For present purposes it is enough to say that since 
the judicial power of the United States extends to cases in law and 
equity, or admiralty, the court will pass upon the constitutionality of 
acts of Congress only in cases and controversies, capable of assuming 
the character of suits at law or in equity or in admiralty. This is 
sometimes expressed by saying that the court will pass upon the con
stitutionality only in "justiciable cases and controversies." The court 
does not nullify laws. It does not make declaratory judgments as to 
their constitutionality. A person may only question the constitution
ality of the law, when he asserts that the enactment interferes with 
rights, privileges or immunities guaranteed to him by the Constitu
tion. Since Marbury vs. Madison, 1 Cranch 137; 2 L. Ed. 60, the 
Supreme Court has exercised the right or power to hold a law uncon
stitutional, where it stands in the way of personal and property 
rights. Among the many cases discussing that power of the court 
Muskrat vs. U. S., 219 U. S. 345; 55 L. Ed. 246, may be cited as one 
-of the best expositions of the courts' power in this regard. 

Whether any person can present a controversy which would call 
upon the courts to pass upon the foregoing points of constitutionality 
depends upon whether he can show that the act interferes with any 
right, privilege or immunity belonging to him. 

It may be said that Massachusetts vs. Mellon and Frothingham vs. 
Mellon, 262 U. S.447; 67 L. Ed. 1078 are authority for the proposition 
that a general taxpayer has no standing in the courts to question 
Dr attack the validity or the constitutionality of an appropriation 
made by Congress. This rule goes so far that even if Congress makes 
an appropriation by way of gratuity or under what Congress con
siders a moral obligation arising from a law which may be uncon
stitutional, the court will not at the instance of a private party declare 
the appropriation invalid. U. S. vs. Realty Company, 162 U. S. 427; 
41 L. Ed. 215. . 

Massachusetts vs. Mellon and Frothingham vs. Mellon also held 
that the State was not so injuriously affected simply because Con
gress had passed a statute without anything having been done under 
it, that it could bring a suit attacking the statute's constitutionality, 
and that the State could not do so as parens patria of its c.itizens. 
Accordingly if this act merely made Federal grants of Federal funds, 
an individual could not show sufficient interest to have the court 
pass upon the constitutional questions. Neither could the State so 
long as nothing interfering with the State's quasi-sovereign powers 
were done under it in the State. 

It is not to be supposed, however, that if the statute goes beyond 
mere appropriation and shows that it undertakes to take the prop
erty of a person and to divert it to unconstitutional things, that the 
individual cannot attack it. Neither is it to be supposed that if acts 
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are done under a Federal statute in violation of the Tenth Amend
ment that the State could do nothing to question the violation of the 
Tenth Amendment. 

As to the individuals it may be said that constitutional guarantees 
would be reduced to nothing, if a party upon whom an unconstitu
tional levy is made, could not assert the unconstitutionality. In the 
case of one upon whom the Social Security Act purports to impose a 
tax, there is the right to raise the question as to whether the taxes 
are direct taxes rather than excises, and the question of whether they 
violate the Fifth Amendment, and as to whether if excises they meet 
the test of uniformity. Likewise the one taxed may raise the point 
that the tax provision cannot be separated from the other provisions 
of the act and that so viewing the matter, the act is unconstitutional 
for the various reasons above-mentioned. 

The other question under this head is: What, if anything, maya 
State legitimately and properly do in regard to a statute enacted by 
Congress, if the State deems the enactment to be violative of the 
Constitution? This question has been the subject of much difference 
of opinion since the beginning of the United States Government. It 
called forth the Kentucky and Virginia resolutions. It was involved 
in the deliberations of the Hartford Convention. It engaged the 
attention of South Carolina when it adopted the ordinance purporting 
to nullify tariff acts passed by Congress. It was the subject of many 
debates in Congress participated in by Webster, Calhoun, Hayne, 
Benton and their contemporaries. It led up to the attempted seces
sion of the Southern States and the War between the States, com
monly called the Civil War. While it may be said without fear of 
contradiction that no one now extertains the extreme views formerly 
taken by some defenders of State Rights, that a State has a right 
to judge for itself of the constitutionality of a Federal enactment, 
even to the extent of attempting to enforce its views by force and 
secession, the exact lines of how far a State may go in opposition to 
statutes enacted by Congress, but deemed by the State violative of 
the Constitution, has never been precisely determined. One approach 
to an answer to this problem is found in the following quotation from 
Massachusetts vs. Mellon. 

"Ordinarily, at least, the only way in which a State may afford 
protection to its citizens in such cases is through the enforcement 
of its own criminal statutes, where that is appropriate, or by 
opening its courts to the injured persons for the maintenance 
of civil suits or actions. But the citizens of Massachusetts are 
also citizens of the United States. It cannot be conceded that a 
State, as parens patriae may institute judicial proceedings to 
protect citizens of the United States from the operation of the 
statutes thereof." 

That the State may institute legal proceedings to raise the ques
tion of whether its quasi sovereign rights have been invaded by 
actions done or threatened in the State is a conclusion justified by 
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'Missoun vs. Holland, 252 U. S. 416; 64 L. Ed. 641. In that case the 
State filed a bill in equity to prevent a game warden of the United 
States from enforcing the Migratory Bird Treaty and regulations 
thereunder, on the ground that there was an unconstitutional inter
ference with quasi sovereign rights reserved to the States by the 
Tenth Amendment, and that the acts of the defendants done and 
threatened under that authority involved the sovereign rights of the 
States and contravened its will manifested in statutes. It was said 
that the bill was a reasonable and proper means to assert the alleged 
quasi sovereign rights of the State. While the treaty was held valid 
the means used to raise the question was not condemned. 

Any room for doubt of the standing of the State to attack in court 
.attempted invasion of its quasi sovereignty in violation of the Tenth 
Amendment seems to us to be set at rest by the case of Hopkins 
Fed. S. & L. Asso. vs. Cleary, 80 L. Ed. Adv. Op. 210. In that case, 
,on December 9, 1935, the Supreme Court unanimously decided that a 
State may do so and that its interest is other than pecuniary is of no 
moment. 

In the light of the last named cases no reason is seen why New 
Jersey, if it deems any action in the State, taken under a Federal 
Act, to be an invasion of the Sovereign rights of the State, could not 
pass a law declaring its will to be that such interference do not take 
place, and authoriZing the filing of a bill to enjoin Federal officials 
from so interfering with matters reserved to the State. Such. a 
suit would not be one against the United States within the meaning 
of the ruling that the United States cannot be sued without consent. 
See Philadelphia Company vs. Stimson, 223 U. S. 605; 56 L. Ed. 
570; also Graham vs. Goodsell, 282 U. S. 409; 75 L. Ed. 415. Neither 
would the State in such a case be complaining on behalf of its 
citizens. It would be complaining on behalf of its own sovereignty 
.and for its own protection. The complaint would not be that the 
State is compelled to pass any Federal statute but that Federal 
·officers, under color of office, were intermeddling with State affairs. 
Florida vs. Mellon and Massachusetts vs. Mellon would not apply. 

It is supposed that if the State accepted Grants on conditions 
which involved activity by Federal officers in the State that it would 
thereby preclude complaint by the State in that regard. 

To sum the matter up, one made subject to the so-called taxes could 
raise the foregoing constitutional questions and the State could do 
so to the extent that it alleged violation of the quasi sovereign rights 
of the State in violation of the Tenth Amendment and the will of 
the State as declared by statute. 

In this connection it should not be overlooked that Title 26, Section 
1543, U. S. C. A. provides that no suit for the purpose of restraining 
the assessment or collection of any tax shall be maintained in any 
court. Notwithstanding this section, however, there are cases in 
which it has been held that where special and extraordinary circum
stances sufficient to bring a case within some head of Equity juris

·diction can be shown, injunction may issue. Among the later decisions 
.to this effect may be mentioned Miller vs. Standard Nut Margarine, 
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284 U. S. 498; 76 L. Ed. 422. Other cases in point both for and 
against injunctions under the circumstances presented in them are 
cited in U. S. Supreme Court Reporter Digest Title "Injunction", 
Section 92, et seq. and cross-references, and also in the notes of 
decisions to Section 1543 in the U. S. C. A. 

There are some cases which hold that the maintenance by a stock
holder of a suit to restrain a corporation from voluntarily complying 
with taxes alleged to be unconstitutional, is not forbidden by the 
Federal statute just mentioned, although there are some cases in 
the lower courts to the contrary to this proposition. Cases on this 
subject are included in those appearing in the notes of decisions 
under Title 26, Section 1543 U. S. C. A., particularly note 18. 

A suit by a tax payer for an injunction would be subject to the 
usual rules about security. This might include the requiring a 
deposit of a sum equal to all or part of the tax attacked. 

Department of Justice Memorandum 

We are not unfamiliar with the memorandum submitted by 
the Department of Justice to the Senate Finance Committee while 
the Social Security Bill was under consideration. It expresses views 
contrary to those above stated. Most of the grounds of our differ
ences with that memorandum are given above. We only desire to 
add a few comments in this connection. 

One of the most substantial errors made by the Department, as 
we see it, is that the Department of Justice is unable to see any 
connection between the tax clauses and the other features of the 

act. 
To the suggestion that Congress may use the taxing power for 

other purposes than to raise revenue, the answer is that this is 
so only when the supposed taxes meet the requirements of a valid 
tax. To the suggestion that ulterior motive and purposes of Con
gress cannot be considered, the Supreme Court as late as December 
9, 1935, in U. S. vs. Constantine, 80 L. Ed. Adv. Op. 195, said: 

"Reference was made in the argument to decisions of this 
Court holding that where the power to tax is conceded the motive 
for the exaction may not be questioned. These are without 
relevance to the present case. The point here is that the exaction 
is in no proper sense a tax, but a penalty imposed in addition 
to any the State may decree for the violation of a State law. The 
cases cited dealt with taxes concededly within the realm of the 
Federal power of taxation. They are not authority where, as in 
the present instance, under the guise of a taxing act the purpose 
is to usurp the police powers of the State." 

This rule shows that the Child Labor tax case and Hill vs. Wallace 
are proper precedents against the constitutionality of the Social Se

curity Act. 
In this connection we think it apropos to quote what the Supreme 

0.ourt said in considering a Massachusetts statute involved in Mac 
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Allen Co. vs. Mass., 279 U. S. 620; 73 L. Ed. 874. In 73 L. Ed. 879, 
we find the following: 

"* * * If, by varying the foI"lIl, that is to say, if, by using 
one name for a tax instead of another, or imposing a tax in terms 
upon one subject when another is in reality aimed at, the sub
stance and effect of the imposition may be changed, constitu
tional limitations upon powers of taxation would come to naught. 
'The rule is otherwise." 

and at page 880, these words: 

"* * * These constitute special and compelling reasons why 
courts, in scrutinizing taxing acts like that here involved, should 
be acute to distinguish between an exaction which in substance 
and reality is what it pretends to be, and a scheme to lay a tax 
upon a nontaxable subject by a deceptive use of words. The fact 
that a tax ostensibly laid upon a taxable subject is to be meas
ured by the value of a nontaxable subject at once suggests the 
probability that it was the latter rather than the former that the 
lawmaker ,sought to reach. If inquiry discloses persuasive 
grounds for the conclusion that such is the ,real purpose and 
effect of the legislation, the tax cannot be upheld without sub
verting the well-established rule that 'what cannot be done di
rectly because of constitutional restriction, cannot be accom
plished indirectly by legislation which accomplishes the same 
result * * * Constitutional provisions, whether operating by 
way of grant or limitation, are to be enforced according to their 
letter and spirit, and cannot be evaded by any legislation which, 
though not in terms trespassing on the letter, yet in substance 
and effect destroy the grant or limitation." 

As to the distinction which the, Department of Justice draw~  

between the Railroad Retirement Board vs. Alton R. R. Co. and a 
case which would arise under the Social Security Act, our comment 
is that for the reasons above given we are unable to see the distinc
tion which the Department professes to see, and as above noted, we 
see no escape from the conclusion that the principles laid down in 
the last named case will defeat the taxes upon employers imposed by 
the Social Security Act. The Hoosac Mills case fortifies our views 
in this particular. 

As to other remarks, such as the quotation to the effect that the 
only limitation upon the power of Congress to levy excise taxes is 
geographical uniformity, we observe that this comment skips the 
consideration of whether the levy is really an excise tax (which it 
assumes) and leaves out of consideration the fact that if, as we 
believe, the statute shows on its face that it is for purposes outside 
the orbit of Congressional action, it obtains no validity because the 
imposition is labeled excise by the statute. Incidentally Magnano 
Co. vs. Hamilton Co., 292 U. S. 40; 78 L. Ed. 1109, on which the 
Department of Justice placed reliance for a part of its argument, 
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shows that the Fifth Amendment will invalidate a statute if it is so 
arbitrary as to compel a conclusion that it does not involve ar
exertion of the taxing power, but constitutes in substance and effect, 
the direct exertion of a different and forbidden power, as for ex
ample the confiscation- of property. For these reasons and those 
already given the Department of Justice memorandum does not 
prevent us from adhering to the views above expressed. 

Constitutionality of a State Law Complying� 
With Federal Statute� 

(Introductory Comment) 

One justification urged for the Federal Social Security Act is that 
it is to form the basis of co-operative action between the Federal 
Government on the one hand and the individual States on the 
other. This was the basis of the original Articles of Confederation 
which failed. When the Constitution of the United States was 
adopted, a different basis was utilized. The basis was not co-opera
tion within a single field but was a separation of fields in one of 
which the Federal Government was to be supreme and in the other 
of which the States were to be supreme. This arrangement has 
operated for almost one hundred and fifty years. There have been 
attempted departures from this method of operation. The Eighteenth 
Amendment (prohibition) attempted by constitutional amendment to 
provide for co-operation. Section 2 read as follows: 

"The Congress and the several States shall have concurrent 
power to enforce this article by appropriate legislation." 

As a practical matter this worked out that the Federal Government 
laid down the legislation and the only option of _the State was to 
say yes. This theory of concurrent power is no longer part of the 
Constitution of the United States. Another attempt at concurrent 
action or co-operation within a given field was embodied in the 
National Industrial Recovery Act. This too failed. 

The Federal Social Security Act in essentials and with the ex
ception of the provisions of Title II is a further attempt to base a 
system upon the idea of co-operation between the Federal and 
State Governments within a field which belongs distinctly to the 
States. The fundamental question as to constitutionality of a 
State law deliberately made to conform to the Federal acts is as 
to whether a State may, through its legislature or otherwise, 
surrender its complete and unfettered control over those matters 
which the citizens of that State have intrusted to the State. 

There are few, if any, decisions which may be said to be directly 
in point. The reason is that with the exception of the Eighteenth 
Amendment there has never been and is not now a constitutional 
basis for such attempts. Such attempts not having been made 
there are few, if any, decisions adjudicating the precise point. 
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As already noted the Social Security Act contains provisions which 
mean that the extent to which state co-operation is possible, is 
compliance with the requirements set out in the Federal statute. 
As to such matters there is no room for any substantial discretion 
by the State. It is not believed, however, if New Jersey passes laws 
which meet provisions made essential to grants or credits by the 
Federal Act, that the New Jersey law will be held unconstitutional. 
on the ground that the New Jersey Legislature has not exercised 
any jUdgment or discretion of its own, but has merely put into the 
New Jersey law what the Federal statute mentions. So far as being 
a law of New Jersey is concerned, the provisions, if law at all in 
New Jersey, would be so because New Jersey enacted them. It 
would not be open to jUdicial inqUiry as to whether the New Jersey 
Legislature thought it should pass such provisions, or where the 
ideas embodied in the New Jersey laws originated. 

On the other hand, New Jersey does not get its legislative authority 
from an Act of Congress, and if any of the terms and conditions set 
forth in the Federal statute run counter to the New Jersey Constitu
tion, or restrictions on State action contained in the Federal Consti
tution, the New Jersey Legislature would have no constitutional. 
authority to put them in a law no matter what any Federal statute 
may purport to provide. 

Effect of Commerce Clause of U. S. Constitution. 

Section 906 of the Social Security Act presents a question con
cerning the commerce clause of the Federal Constitution. By that 
ciause, Article I, Section 1, Clause 3 of the Federal Constitution, 
Congress is given power to regulate commerce. By numerous cases 
collected in the Supreme Court Reporter Digest under the title 
"Commerce," Section 48, this power of Congress is exclusive. 

Stewart vs. Knickerbocker Ice Co., 253 U. S. 149, 164; 64 L. Ed. 
841, and the cases it cites, show that where Congress has exclusive 
legislative power it cannot validly transfer it to the States. 

In view of this it would seem that section 906 of the Federal 
Social Security Act purports to allow the State to go to- lengths 
contrary to the commerce clause. Section 906 says that no person 
required under a State law to make payments to an unemploy
ment fund shall be relieved from compliance therewith on the ground 
that he is engaged in interstate commerce. Despite What Section 
906 says, it is not seen how Congress can validly make any delegation 
to the State of the power to regulate interstate commerce. As to one
obliged to make payments under a State law because of employments_ 
in interstate commerce, it is believed that a State law of the charac
ter referred to in Section 906 of the Social Security Act would be 
deemed an unconstitutional regulation of interstate commerce. (See 
Cooney vs. Mountain States Telegraph & Telephone Co., 79 L. Ed. 
Adv. Op. 498.) 
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------ --

Legislative power of State 
The New Jersey Constitution precludes a person who holds an office of profit under the United States from at the same time actingThe provision in the New Jersey Constitution as to the legislative 

as a member of the legislature. Article IV, section 5, clause 3, orpower of the state is: 
from acting as governor. Article V, section 8, but there is no general"The legislative power shall be vested in a Senate and General 

provision in the New Jersey Constitution forbidding State officials
Assembly." Article IV, Section 1, Clause 1. 

from being Federal officials at the same time. The question seen inthis connection is one which would probably not become judiciable.The legislative powers of any State are restricted by the Four

It is whether the Federal officials would regard themselves as offiteenth Amendment of the United States Constitution which, among 

cers of New Jersey, or be under any obligation to look to anythingsaid or done by New Jersey as a source of authority or guidance
other things, forbids any State from taking property without due for their actions. It is not seen how New Jersey could have anycontrol over their actions. Looked at in this light it would seem
processFurther,of law.on the subject of the legislative power of the State, thelaw is, that the State legislature cannot validly delegate its legisla

that anything in a New Jersey statute delegating State authorityto Federal officials who would not be New Jersey officers, would be
tive power, except in certain municipal matters not here involved. an attempted abdication by the State Government in respect ofDexheimer vs. Orange, 60 N. J. L. 111 

matters committed to it by the People by the New Jersey Constitution.
In general the same principles which measure whether a Federal 

Many agree with the view expressed by President Grant in anExecutive Order that the holding of both Federal and State offices
statute makes illegal delegation of Congressional power would applyin the determination of whether a New Jersey law does so with 

by the same person, and at the same time, is incompatible with therespect to state legislative power. 
due and faithful discharge of the duties of either office and not inThe inquiry then arises as to whether a New Jersey statute could 
harmony with the genius of our government (an indestructible union{;ontain the requirements mentioned in certain sections of the Federal 
of indestructible States). It could hardly be said to be less objectstatute, without making unconstitutional delegation of the State's 
able to have Federal officials exercising State functions without any

legislati~e power.
,State power of supervision or control over them and without even theProvisions of the Federal Act pertinent to this inquiry are: 
moral protection of an oath of office. It is not supposed that anySection 2, subdivisions 5 and 6; section 303, subdivisions 1 and 6; 
of the Federal officials mentioned in the Federal statute would takesection 402, subdivisions 5 and 6; section 503, subdivisions 3 and 4; 
any oath to carry out the provisions of the New Jersey Constitutionsection 573, subdivisions 3 and 4; section 903, subdivision 1, and 
and law. This, however, seems a matter which the New Jersey Legsection 1002, subdivisions 5 and 6. 
islature and the Governor must consider from the standpoint ofWithout repeating the exact phraseology of these several sub-
their obligation'to support the New Jersey Constitution. It is notseen how successful court attack could be based on this ground

sections, it may be noted that to meet their requirements a State against anything they may do in that regard.�
law would have to leave to Federal ,agencies the final determination�as to various matters. In effect New Jersey officers authorized toadminister any plans set up by a New Jersey statute, to some� Other Clauses of New Jersey Constitution�extent, would be obliged to look to Federal officials for the definition�.of their'duties.

Other provisions of the New Jersey Constitution as amended,The Supreme Court has held that the Federal Government may 
which have been considered on the subject of the power of the NewJersey Legislature to provide plans such as the Federal statute con

in some cases make use of State agencies for carrying out Federal
laws. 

templates are the following:
Arver vs. U. S. 245 U. S. 366; 62 L. Ed. 349, 

Article ISee also, Willoughby on the Constitution of the United 1. Natural rights.states, sections 71 and 72, All men are by nature free and independent, and have certain natural and unalienable rights, amongand cases in United States Supreme Court Reporter Digest 
which are those of enjoying and defending life and liberty,under the topics "States", section 26, and "Constitutional 
acquiring, possessing and protecting property, and of pursuingLaw," section 57. and obtaining safety and happiness.

16. Compensation for taking of private property for publicBut we have found no decision stating how far, if at all, the State 
use. Private property shall not be taken for public use without�:may use Federal agencies to carry out State lawS. 
just compensation:� 
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Article IV, Section 6 

2. Drawing money from treasury. No money shall be drawn 
from the treasury but for appropriations made by law. 

3. Loan of credit of State. The credit of the State shall not 

be directly or indirectly loaned in any case. 
4. Limitation as to amount of debts created and provision for 

payment thereof; laws creating debts to be ratified by people; 
exception: The legislature shall not, in any manner create any 
debt or debts, liability or liabilities, of the State, which shall 
singly or in the aggregate with any previouS debts or liabilities 
at any time exceed one hundred thousand dollars, except for 
purposes of war, or to repel invasion, or to suppress insurrection, 
unless the same shall be authorized by a law for some single 
object or work, to be distinctly specified therein; which law shall 
provide the ways and means, exclusive of loans, to pay the 
interest of such debt or liability as it falls due, and also to pay 
and discharge the principal of such debt or liability within 
thirty-five years from the time of the contracting thereof, and 
shall be irrepealable until such debt or liability, and the interest 
thereon, are fully paid and discharged; ansi no such law shall take 
effect until it shall, at a general election, have been submitted to 
the people, and have received the sanction of a majority of all 
the votes cast for and against it at such election; and all money 
to be raised by the authority of such law shall be applied only to' 
the specific object stated therein, and to the payment of the debt 
thereby created. This section shall not be construed to refer' 
to any money that has been, or may be, deposited with this. 
State by the Government of the United States. 

Article IV, Section 7 

4. LawS to embrace but one object to be expressed in title; 
amendments; how made; contents of general laws; acts not to 
be made part of other acts except by incorporation in full 
therein. To avoid improper influences which may result from 
intermixing in one and the same act such things as have no 
proper relation to each other, every law shall embrace but one 
object, and that shall be expressed in the title. No law shall be 
revived or amended by reference to its title only, but the act 
revived, or the section or sections amended, shall be inserted 
at length. No general law shall embrace any provision of a 
private, special or local character. No act shall be passed which 
shall provide that any existing law, or any part thereof, shall be 
made or deemed a part of the act, or which shall enact that any 
existing law, or any part thereof, shall be applicable, except by 

inserting it in such act. 
12. Laws relating to taxation. Property shall be' assessed 

for taxes under general laws, and by uniform rules, according 

to its true value. 

136 

Article I, clause 1, describes as among the natural and unalienable 
rights of all men the acquiring, possession and protecting of property. 
The questions which would arise under this clause and any statute 
passed by New Jersey to comply with the Federal requirements 
would be substantially the same as those which would arise under 
the Fourteenth Amendment forbidding the State from taking prop
erty without due process of law. These considerations are so simi
lar to those arising in consideration of the Fifth Amendment as 
related to the power of Congress to take property and devote it to 
the purposes of the Federal Social Security Act, that no lengthy 
discussion of this subject is deemed necessary. If the views above 
expressed with respect to the effect of the Fifth Amendment on the 
Federal statute are sound, Article I, clause 1, would stand in the way 
of a State statute along the same lines as the Federal statute. The 
case of Citizens Saving and Loan Association vs. Topeka, 20 Wallace 
655; 22 L. Ed. 455 (above mentioned), involved a State law and 
established the doctrine that a State cannot use its revenue powers 
to take the property of one group of private citizens and bestow it 
on another group, thus applying under State Constitutions the very 
same principle and conclusion as the Supreme Court did to the Rail
road Retirement Act in the case affecting that Act. In reaching this 
conclusion the Supreme Court said that such a use of the revenue 
funds was opposed to the principles of both the State and the Na
tional Constitutions; and in the prior case of Olcott vs. Supervisors, 
16 Wall, 678; 21 L. Ed. 382, it had he~d  that whether or not such a use 
was being made by a State of its revenue powers was a matter of 
general law for the Supreme Court to ascertain for itself, unbound by 
State decisions which might be persuasive but not controlling. 

With respect to the clause about compensation for taking private 
property for pUblic use, the questions are also similar to those which 
the Federal Act presents under the Federal Constitution. H the 
enactments by New Jersey were deemed to be taxes and as such 
for public use, the sixteenth section of Article I would not stand in 
their way. If, on the other hand, they were not valid taxes this clause 
would stand in their way. 

Without discussing in detail the provisions of Section 6, Article IV, 
it may be said that the conclusion is reached that they would not 
stand in the way of compliance by New Jersey with the Federal 
program, although there may be room for argument to the contrary. 

With regard to Article IV, Section 7, it may be said that clause 4 
with regard to the title and contents of general laws, presents no 
insuperable obstacle to compliance by New Jersey with the program 
of the Federal Social Security Act, but that in drafting any State 
statute the provisions of this clause must be observed. 

As to the 12th clause of Article IV, Section 7, the question is some
what similar to some of those raised under the Federal statute. If a 
State tax were deemed a license or excise tax this clause would 
not apply. But if it were a tax on property, an exemption based upon 
the personal status of its owner is unconstitutional under this clause. 
Tippett vs. McGrath, Collector, 70 N. J. L. 110. There is room for 
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argument that a statute exempting employers of farm labor and of State action and regulation of local matters, tiley would be subject
domestic servants would be repugnant to this clause. The uniformityrequired by this section is not like that under the Federal Consti-

to the above objections. 
tution, a geographical uniformity. 

5. Regardless of whether the act is a unified program, the soNo other clause of the New Jersey Constitution is believed to 
called excises upon employers are of questionable constitutionalityon the grounds that:have sufficient pertinence to deserve mention. In the absence of any 

1. They are direct taxes not apportioned, ratherspecific proposed state statute, it would seem unduly speculative to amount of Federal tax to what the States may levy, there may be 

than excises, 2. Since the Federal Act seems to accommodate theattempt to canvass the State Constitution in further detail. lack of uniformity and there may be delegation of power to the
On the whole, the question of whether there would be a violationof the New Jersey Constitution by State compliance with the program 

States to fix the amount of Federal tax. 

the
6. 

section giving the Board power to use "such other factors as the 

contemplated by the Federal Act is of an importance subordinate 
It seems that there is unconstitutional delegation of power byto the question of whether the Federal statute is constitutional. If Board may find relevant" in determining what amount the State will

the Federal statute is open to the constitutional .objections above get (Section 302 (a».mentioned, nothing New Jersey might do could give validity to the Act.
This item would not invalidate the whole

Federal statute. 7. Federal Grants-in-Aid are only open to attack on constitutionalgrounds at the instance of one who can show that: his money is takenSummary of Principal Conclusions by a tax to provide part of the funds granted.In view of the length of this opinion of some of the principal con
8. If the State accepted socalled Grants-in-Aid under Titles I, IV,clusions are stated in condensed form.1. 

V, VI, and X, it would probably not be possible for an individual toThe Social Security Act, as a whole, sets up a unified program 
obtain an adjudication that the Grant or its acceptance is unconstiof national scope. tutional but he might litigate the question of whether he had been

The principal reasons for this conclusion are: unconstitutionally taxed to obtain funds to meet the Grants_
the President so recommended it, it was passed practically as recom�mended and its history shows its unity, the same persons who get 

9. In respect of taxes, if action were taken by the State meeting�old age benefits under Title II are the ones in respect of whom the 
the Federal requirements, there would be a question whether thetax on employers under Title VIII is imposed, the credit on the 
State law violated the due process provisions of the Fourteenthtax on employers made by Title IX is for sums paid into State un
Amendment. This would be similar to the question that arises underemployment funds, all moneys collected by State funds are to be 
the Federal statute with respect to the Fifth Amendment, andwould raise the questions whether the purposes of the levy would be

turned over to a Federal fund, the General Provisions title applies governmental, whether private property was taken for private use
to all titles of the act, except for the provisions relating to taxes,�there is no suggestion hoW all of the other provisions are to be 

and whether there was proper relation between the right taxed and�financed, the President's statement indicates that the payment of 
the basis of the levy.�

insurance benefits should be self-sustaining and the title of the act 
10. A State law taxing an interstate commerce employment wouldbe unconstitutional notwithstanding what Section 906 of the Social

seems to indicate unity in the program, and the requirements for Security Act says.Federal approval of State laws bespeak regulatory intent over local 11.matters. If the State enacted a law meeting the Federal requirements,2. Since the taxes upon employers are part of a unified program, 
there would be a question as to whether there was unconstitutionaldelegation of the State legislative power and as to whether the

including regulation of matters not in the orbit of congressional question would be justiciable.power and reveal a purpose to coerce the States into acquiescence, 12.rather than mere revenue raising, and make levies for other than 
Other questions with regard to possible State legislation aregovernmental purposes of the United States, the so-called excises 

not summarized because of the brevity with which they have beenon employers are not taxes at all. 
discussed.

3. 13.Since the so-called excises on employers take private property 
A State cannot complain of interference with its citizens'for private use contrary to principles recognized in Railroad Retire

rights by Federal law, and cannot complain o£ unconstitutionalment Board vs. Alton, the so-called excises on employers violate the 
Grants by act of Congress. If action is taken in a State whichFifth Amendment regarding due process. 
amounts to unconstitutional invasion of State's quasi-sovereignty4. In connection with the foregoing conclusions, even if the entire 
by persons claiming to be acting under authority of the Federal law,Act were not inseparably united, and there is unity between the 
the State could, by legislative act, declare its will that there be notaxes and provisions which would put the money to be derived there
such invasion and then file bill for injunction.from to non-governmental uses and for private use and for coercion 

If the Federal officers'actions in the State were held to be constitutional, the injunctionwould be denied.
138 

On the other hand, if the Federal statute, under
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color of which the persons claimed authority, were held unconstitional such persons would be enjoined from invading the field ofState action in violation of the Tenth Amendment. A suit to restraina person from acts under color of an unconstitutional Federal statute Appendix Dis not a suit against the United States. Private parties can onlyattack an unconstitutional law when it interferes with some right, (P. L. 1935, Joint Resolution No.7, as amended by
privilege or immunity guaranteed by the Constitution. So a private�party cannot attack Federal Grants unless he can show that his 

Joint Resolution No. 15)�
money is taken to accomplish the illegal purpose. The same founda�tion is necessary for a private party to raise the point that there is 

A joint resolution for the creation of a conunission to study the�unconstitutional delegation of power, and invasion of State fields in�violation of the Tenth Amendment or that by an illegal tax his 

problems of unemployment insurance, the liberalization of old�age relief, compulsory retirement annuity legislation, aid to deproperty is taken contrary to the Fifth Amendment. pendent or crippled children, maternal and child welfare, public14. Injunctions to restrain assessment and collection of Federaltax are only issued if special equitable basis is shown. 
health, and the aid to the blind in co-operation with the FederalOtherwise government.the tax must be paid and suit for refund instituted after proper preliminary proceedings.15. 

Whereas, Economic insecurity due to unemployment is a seriousA private person can attack the constitutionality of a State menace to the health, welfare and morale of the people of this State,
law if it violates some right, privilege or immunity guaranteed to 

unemployment is, therefore, a subject of general interest and con
him by the Constitution of the United States or the State Constitution.

cern to all its people, and requires appropriate action by the Legislature to prevent its spread, and to lighten the burden which now so
Our opinion is that the Federal Social Security Act will be held toviolate the Constitution of the United States and that a law of the 

often falls with crushing force upon the unemployed worker and hisfamily; andState of New Jersey, conforming to the unemployment benefits provisions of the Federal Act, would violate the Fourteenth Amendment 
Whereas, The President of the United States has called upon theto the Constitution of the United States and the Constitution of the 

Congress to enact legislation taxing payrolls and salaries for theState of New Jersey. purpose of creating unemployment reserves; and 
Respectfully submitted, Whereas, Employers are to be given credit up to ninety per centum

JOHN C. BARBOUR, 
(90%) of the Federal payroll tax when they participate in an approved State system of unemployment insurance; andROBERT C. HENDRICKSON,�

FREDERICK S. KELLOGG, 
Whereas, The President of the United States has asked the Con�HENRY YOUNG, JR. 

gress to contribute on a fifty per centum (50%) participating basis
Dated: January 18, 1936. 

to the States complying with the proposed Federal regulations inthe payment of old-age relief; and 
Whereas, It is desirable that New Jersey's statutes be reviewed inrelation to such Federal legislation as may be adopted; and
Whereas, In his inaugural message, Governor :Harold G. Hoffmanexpressed the recommendation that a special cODlmission be empowered to investigate those subjects; therefore,
Be It Enacted by the Senate and General Assembly of the State ofNew Jersey: 
1. There is hereby created a commission of thirteen members, tobe appointed as follows: Three members of the Senate to be appointed by the President thereof; three members of the Assemblyto be appointed by the Speaker thereof, and seven members to beappointed by the Governor. Allcompensation. 

members shaD serve without 
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2. Such commission shall organize as soon as may be after the 
members' appointment, upon the call of the Governor, and shall elect 
a chairman, a vice-chairman and a secretary from its members. .3. The commission shall be charged with the duty of inquiring 

\ 
into the subjects of unemployment insurance, old-age relief, com
pulsory retirement annuity legislation, aid to dependent or crippled 
children, maternal and child welfare, public health, and aid to the 
blind and of determining in what respects the State of New Jersey 
may most effectively co-operate with such Federal legislation as may 
be enacted. 

4. It shall familiarize itself with the functioning of chapter two 
hundred and nineteen, public law of one thousand nine hundred and 
thirty-one, the old-age relief statute and amendments thereto, and to " 

determine what changes if any may be advantageous. 
5. The said commission is authorized to hold hearings, call wit

nesses, and to draft necessary legal, clerical and other assistance 
from the office of the Attorney General of the State of New Jersey, 
and other State departments, as may be required. 

6. The commission is directed and authorized . to report to any 
regular or special session of the Legislatures of one thousand nine 
hundred and thirty-five or one thousand nine hundred and thirty
six, and to cause to be introduced such bill or bills as in its judgment 
may be required for the proper carrying out of its objects. 

7. This resolution shall take effectimmediatply.� 
Approved June 27, 1935.� 
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