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l. APPELLATE DELISTONS -~ RARITAN LIQUORS, INC. v. BRIDGEWATER
TOWNSHIP. )

RARITAN LIQUORS, INC., )
Appellant, - ) ,
vs— | | _ ON APPEAL
B ’ ) . CONCLUSIONS AND ORDER
TOWNSHIP COMMITTEE OF THE : :
TOWNSHIP OF BRIDGEWATER, )
" Respondent. )

B s M G e VR g el U el GRS G G et e PR e W SR e S e B R i B e Bee e

Green and Yanoff, Esqs., by Leo Yanoff Esq,, Attorneys for
. ~ Appellant.
Charles A. Reid, Jr., Esq,, Attorney for Respondent.

-

'BY ‘THE DIRECTOR :
 The Hearer has filed the following Report herein:

"This 18 an appeal from the action of respondent
whereby on February 4, 1957, it denied by unanimous vote
appellant's application for a place-to-place transfer of
‘plenary retall distribution license D-2 from 1ts present 1oca—
tion at 01ld York Road, Bradley Gardens, to Somerset Shopping
Center at the Circle on Highway #22, Both locations are in
Bridgewater Townshlpe

"Respondent denied the application for the following
stated reasons :

'The request for transfer of liquor license by Raritan

- Liguor Store has been denled because the Township Com-
mittee believes that the exlsting two licenses in the
Township were origilnally granted to localitles where

the heaviest concentration of population existed namely .
Finderne and Bradley Gardens and that this situation
ﬁstill exists.

'"We believe the 1icenses should be located where they
"Will be of most value to the citizens of the Township.
- Transferring the license to the shopping center on
Route 22 at the circle will not satisfy this requisite
‘a8 well as 1eaving it in Bradley Gardens .’

"Appellant alleges that respondent's action was erro-
neous in that-

'A.:'It 1s not correct that the heaviest concentration
’ of population exlsts as stated.

‘B, It 15 not correct that the retention of the license
at 1ts present location will bé of more value to
the citizens of the Township than the transfer of

“the license to the Somerset shopping center,

'C. The public need and convenience will be better
served by having the lléense at the new location,
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'D. Appellant's present quarters at 0ld York Road are
small, cramped and inadequate and cannot properly
serve the needs and convenlence of Bridgewater

~ Township, whereas the proposed quarters at the ,
Somerset Shopping Center will be large and commodl-
ous and better sulted to satisfylng the needs and
convenience of the patrons of the store.

"E.  The action of the Township Committee in denying the
application for place to place transfer was an
unreasonable exercise of its Judgment.'!

: "The appeél waS‘héard de novo pursuant to Rule 6 of State
Regulation No. 15. : , - ‘

o "Briefly stated, the admitted facts are: Bridgewater is
a-rapldly growing community of approximately 14,000 persons. It
is somewhat triangular in shape, with two densely populated
areas at its base designated as Bradley Gardens, and Finderne
which areas are separated by the communities of Raritan and
Somerville. A recently constructed shopping center within the
boundaries of Bridgewater at Somerville Circle is the sifte to
which appellant seeks to transfer its license. Respendent is
limited by law to two plenary retail distribution licenses, one.
of which it l1ssued to appellant for premises in Bradley Gardens,

the other to a licensee in Finderne. Bradley Gardens. 1s separatédAff

from the shopping center site by the Borough of Raritan. Finderne
is separated from saild site by the Borough of Somerville. The _
distance between appellant's premises in Bradley Gardens and the:
shopping center is two miles. Appellant is the holder of two
similar licenses -- one in Raritan and the other in Bernards-
ville, The distance between its licensed premises in Raritan

and the shopping center is three-quarters of a mile. Twenty-
eight plenary retall consumption licensed premises are scat-
tered throughout the Township, the nearest to the shopping center
being Middlebrook Bar and Grill and Somerville Inn, both approx-
imately one mile distant therefrom. Raritan Valley Inn in
Raritan Borough 1s at Somerville Circle and directly across from
said shopping center. The dlmensions of appellant's premlses

in Bradley Gardens are 6 ft. x 12 ft., and those of the pro-
posed site 20 ft., x 100 ft,, with a cellar 20 ft, x 50 ft. To
question 1s ralsed as to the personal fltness of appellant's
officers and stockholders or the-suitability of the proposed
premises as such, and the only objector who appeared before .
respondent (but not at the hearing herein) was a representative
of the Bradley Gardens Businessmen's Association, ‘

"The evidence adduced on the part of appellant tends to
show that the proposed site to which the license is sought to
be transferred 1s more commodious than appellant's location in
Bradley Gardens; that it will enable appellant to carry an
adequate and diversified supply of merchandise; that it has
better parking facilities and that it will better serve the
needs and .convenilences of all the people of the Township. The
evidence further tends to show that appellant has been operating .
1ts business in Bradley (ardens at.a loss; that on two. cccaslons
said premises were burglarized, and that, relying upon a
favorable determination of its application for the proposed
premises, 1t incurred some debts and committed itself to other
obligations, o : :

"The evidence -adduced on the part of respondent tends to
- show that Bradley Gardens and Finderne, located, r@épectively,

In the southwesterly and southeasterly portions of the Township,

i
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are the most densely populated arcas, constituting, in practical
effect, small, separate communities; that the sectlon of the
Township embracing the shopping center is comparatively rural
and adequately served by existing licenses in the Township and
in the municipalities contliguous thereto; that the ohopplng
center 1s dedSigned to encourage trade from an area far beyond
the Township limits and is not a substitute for a nelghborhood
package store, that, when the first of the two package store
licenses was issued, a plan of distribution of such licenses

was formulated, in accordance with which the license in question
was 1issued for premises 1n Bradley Gardens.

“The sole question to be determined herein is whether or
not respondent s action was a reasonable exercise of’ itq discre—
tlonary power. .

- "A transfer of a liquor license is not an inherent or
automatic right. The lssulng authority may grant or deny a
transfer in the exercise of reasonable discretion. If denied
‘on reasonable grounds, such action will be affirmed. Thompson
v, Mt, Olive, Bulletin 986, Item 1; Van Schoick v. Howell, Bul-
letin 120, Item 6. On appeal the burdenvis on appellant to show
that respondent abused its discretion. Rule 6 of State Regula-
tion No. 15; Bock Tavern, Inc., v, Newark, Bulletin 952, Item 1;
Livingston Iand Corp. v, Livingston, Bulletin 1136, Item 3,
There is no evidence herein to indicate that respondent Issuing
authority was improperly motivated., Respondent by its action
was adhering to a plan of distribution respecting plenary retall
distribution licenses which had been formulated when the first
of such licenses was issued. It has heretofore been determined
that denial of an application for transfer of a license on such
grounds was not an unreasonable exercise of the discretionary
power vesting in an issuing authority. Cf., Sadovsky v. Millstone,
Bulletin 120, Item 4; Sheba v. Millstone, Bulletin 274, ltem .3
National Liquor Companv v, Metuchen, Bulletin 1167, Item 2,
Counsel for appellant submitted a memorandum citing numerous
cases in support of appellant's contention that respondent'ts
action should be reversed. I have carefully considered the
cited cases and am in accord with the answering memorandum of
respondent 's counsel -- that the principles enunciated In said
cases are not applicable to the facts of the case sub judice.

"Considering all the facts and circumstances herein, I
find that respondent's denial of appellant's application was a
reasonable exercise of its discretionary power, and 1 recommend
‘that its actlon be affirmed.

Wfitten exceptions to the Hearer's Report were filed by
the attorneys for appellant, pursuant to Rule 14 of State Regu-
lation No., 15.

T have carefully considered the entire record in this
case, including the transcript of the tesblmony, the Hearer's
Report and the exceptions thereto, I concur in the findings
and conclusions of the Hearer and adopt his reoommendation I
shall affirm the action of rnspondent ‘

Accordinglyy it is, on this 20th day of June, 1957,
ORDERED that the action of respondent be and the same is
giw@gy agilrmed and the appeal herein be and thP same 1s hereby
smigse

WILLIAM HOWE DAVIS
Director,
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APPLLLATh DECISTIONS - JUMP v. LOGAN TOWNSHIP,

CLORGL ¢, JUMP and EDNA A,
JUMP, partners, t/a JUMPY‘S

Appellants,
~VE -
TOWNSHIP COMMITTEE OF THL :
TOWNSHIP OF IOGAN,

Reapondent.

PR ——u———.——.-o-—vnﬂnmumma&-dnﬂahﬂsum

Nathaniel Rogovoy, Esqa, Attorney for Appellants@
William B. Kramer, Esq., Attorney for Reeponhdent,

)

)

) ON APPEAL
) CONCLUSIONS AND ORDER
)

- BY THE DIRECTOR:

The Hearer has flled the folloﬁing Report herein:

"This is an appeal from regpondent's denial of appel-
lants! application for a new plenary retall consumptlon licenss
for premises located on Route 130, Brldgeportg Township of
Logan, Gloucester Gountya

"The application was denied on March 18 1957, for

"~ the following stated reasons:

'za) No public need.
b) ‘Against the great weight of public opinion in
granting ancther ligcnse.

"The petition of appeal alleges that the population

of the Township of Iogan by the 1950 census 1s over 2,000; that

thepte 18 presently one plenary retall consumption 1icense in

effect: that one more such licénse may be issued, and that the

actlon of the Township Committee wag arbltrary, capricious and

"an-abuse of discretion.

"""he evidence herein discloses that, for almoet ten
years last past, appellants have conducted a restaurant on
Route 130 near the intersection of Route 130 and Route 332.

It has been testified that both of these highways are heavily
traveled, but it appears that the area surrounding appellants!
premises is essentially rural in character., The plenary retail
consuniption license now in exlstence has been issued for many
years last past to another individual for premises located in a

-section known as Nortonville near the southern boundary of the

. Township of Logan. Said premises are approximately four miles

from appellants? premises.

"R. S. 33:1-12.14 provides, in effect, that no new
plenary retail ﬁonsumption or seasonal retall consumption
license shall be issued in a munilcipality unless and until the
combined total number of such licenses existing in such munici-
pallty 1s fewer than one for each 1,000 of its population as

"shown by the last then preceding Federal census., Since the

population of the Township according to the 1950 census was in

cexcess of 2,000, the lssuance of a gsecond plenary retall con-
‘sumption license was nob prohiblted by R.S. 33:1-12,14. . Appel-

lants (lled their application February 24 1957 . At that time

an ordinance of the Township of Iogan perm*cted the issuwance of

one plenary retail consumptlon lleenze for each 1,000 of popu-
lation. According to the 19%0 Federal census Lhe papulation ol
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‘the Township was 2,222, Thus there was at that time no local
ordinance whilch would prevent the lssuance of a second plenary
retall consumption license., However, the fact that the issu-
ance of a license is not prohibitive by State Law or local
ordinance does not mean that an appllecant has a 'right' to a
license -- that his application must be granted, No person,:
however legally qualifiled, 1s entitled to secure a license

~as a matter of right Haines V. Pemberton, Bulletin 869,
Item 12. ,

- ”The evidence herein further discloses that, after
appellants filed their application, written objections were
received by the Township Committee and a public hearing was
held on March 18, 1957. At said hearing a petition contalning
the names of 231 people who objected to issuvance of the license

. was filed with respondent, and 22 objectors personally appeared
‘at said hearing. At the conclusion of the hearing the two
members of the Township Committee who were then present- voted
to deny the application for the reasons set forth above. On-
April 22, 1956, an ordinance repealing the prilor limiting-
ordinance, and providing, among other things, that not more
than one plenary retail consumption license shall be issued and
outstanding, was finally adopted without objection by respondent
Townshlp Committee, .~ '

"The number of-licenses which should be permitted in a
municipality 1s primarily within the sound discretlon of the
local issuing authority, and the function of the Director on

~appeal 1s not to substltute his opinion for that of the lssuing
authority but, rather, to determine whether a reasonable cause
exists for its opinion. The only evlidence as to the need for
an additional license was that given by George C. Jump (one of
appellants herein). On the other hand, Mayor Lewis Myers and

- Committeeman Edward T. Grover.testified that in their opinion
There was no need for an additlonal plenary retall consumption
license in the Townshlp. The Mayor, after referring to licen-

.8es in adjoining municipalities, stated that 'we feel if anyone

/wants any beverage to drink' they may 'either call by telephone
or get in thelr car and go a short distance or get on the bus,'
It also appears from the evidence that there was substantial
local sentiment against the issuance of a second plenary retail
consumption license,

"Considering all the evidence herein it does not appear
that appellants have sustained the burden of proof in estab-
- 1ishing that respondent abused its discretion.- Gallagher v,
Spring Iake, Bulldetin 750, Item T3 Moschera Ve Plumsted Bulle-
tin 1075, Item 8

"Moreover, in determining this appeal the ordinance as
it now exists must be consildered. A second plenary retail con-
sumption license cannot lawfully be issued in the Township of
Logan 1n the face of the present ordinance prohibiting more than
one such 1icense. Moschera v. Plumsted, supra, and cases therein
cited : ‘ .

-

. "After considering all the evidenoe"herein‘and,the
letters, in lleu of brilefs, submitted by the attorneys for -
appellants and respondent, I recommend that an order be
entered affirming the action of respondent and dismissing the
appeal herein.

' No- exceptions to the Hearer's Report were filed within
the time limited by Rule 14 of State Regulation No, 15,
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‘Having carefully considered the evidence herein, I
agree with the conclusions and recommendation as set forth
in the Hearer's Report and adopt sald conclusions as my
conclusions herein. Hence I shall af'flrm the action of
respondent.

Accordingly, it is, On this 20th day of June, 1957,

ORDERED that the action of respondent be and the -
same 1s hereby affirmed and the appeal hereiln be and the
- same 1s hereby dismilissed.

WILLIAM HOWE DAVIS
‘ Director,

3. _D-ISC'IPLINARY PROCEEDINGS - LEWDNESS AND IMMORAT, ACTIVITIES
(SOLICITING FOR PROSTITUTION) - HINDERING INVESTIGATION -
CONDUCTING BUSINESS  AS NUISANCE - PRIOR RECORD - LICENSE
REVOKED, :

In the Matter of Disciplinary
Proceedings against

NATHAN KURTZ
T/a KELLY'S LONG BAR
181 Mulberry Street -

)

) ’ .

) . CONCLUSTONS
- Newark, N, J., _Liz )

)

)

-AND ORDER

Holder of Plenary Retail Consump-
tlon License C-365, issued by the
Municipal Board of Alcoholic
Beverage Control of the.:«City of
Newark, : )

R I T

Wllliam Osterwell, Esq., Attorney for Defendant- licensee.
Edward F, Ambrose, Esq., appearing for Division of Alcohollc
.Beverage Control.

BY THE DIRECTOR‘
- The Hearer has filed the following Report: herein-l

"Defendant has pleaded not guilty to the following
charges: . , ,

1. On August 28, September 6, 13 and 14, 1956
you allowed, permitted and suffered 1ewdness and immoral
- activity in and upon your licensed ‘premises, viz., soli-
© "eltation for prostitution and the maklng of arrangements
for illlcit sexuval intercourse; in violation of Rule 5
of State Regulations No. 20, . .

12, On September 14, 1956, while Inspectors and
Investigators of the.Division of Alcoholic Beverage Con-
trol of the Department of Law and Public Safety were
conducting an investigation, inspection and examination
at your licensed premises;,; you falled to facilitate and
hindered and delayed and caused the hindrance and delay
of such investigation, inspection and examination, in

violation of R.S. 33 -35,

13, On June 20, August 28, September 6, 7, 13 and
14, 1956, you allowed, permitted and suffered your licensed



BULI BTN 1179 , | ~ PAGE To w0

i

place of business to be conducted in such manner as
to become a nulsance iIn that you allowed, permitted

- and suffered unescorted females frequenting your
licensed premises to make overtures to male patrons
for illicit sexual intercourse and to solicit male
patrons to purchase numerous drinks of alcoholic
beverages for consumptlon by them; allowed, permitted
and suffered lewdness and immoral activity and foul,
filthy and obscene language and conduct in and upon
your licensed premises and otherwise conducted your
“place of business in a manner offensive to common’
decency and public morals; iﬁ violation of Rule 5
of State Regulatlon Non 20,

At the hearing herein the Division called as its
witnesses four of six ABC agents who participated in the
investigation of defendant's licensed premises. They and the
others will hereinafter ‘be referred to asg Agents M, N, L, D,
R and G.

‘ "Agent M testified substantially as follows:, He
visited defendant's licensed premises on August 28, September
6, T, 13 and 14, 1956. On August 28 a female called Chink
solicited him for drinks and prostitution. On September 6 he
observed a. female soliciting drinks from Agent L. On September
7 he observed a female called Louise in the company of Agent L

- and heard Agent N ask Carmine (the-bartender) if Louise's hus-
~band was around because he wanted to engage in illicit sexual
relations with her and that he heard Louilse vent her spleen
on a nationally prominent person by the continuous use of
filthy and obscene expressions. Further, he was approached
by a female called Nina who solicited him for drinks and who
took from his change on the bar money to play a juke box. On
September 13 he observed Nina join Agent L at the bar and
accept drinks paid for by Said agent. ILater he was approached
by a male patron who inquired if he wanted to engage in a per- -~ .
verted sex act. On September 14 Chink solicited him for drinks .
which he purchased for her and later he made arrangements with .
her to have 1llicit sexual relations with him. Thereafter he -
purchased from Carmine one of three bottles of perfume and,
after handing $10.,00 in marked money to Chink for her intended
promiscuity, left the premises followed at a distance by Chlnk R
who was apprehended by Agents D, R, N and L and two City detec-. . ...
tives to whom, in his presence, she admitted the illicit arrange- . .
ments and turned over the marked money. He testified further .. '
that he, Agent D and one of the detectives returned to the .
licenged premises, identified themselves and made known the
violations to Carmine who ‘phoned his brother John (the night
bartender) to come to the premises; and that John, upon arrival, -
snatched from the hands ‘of Agent D two bottles of perfume which .
had been seized for evidential purposes from the back bar. -

"Agent N testified substantially as follows: He visi- ~
-ted defendant's llcensed premises on June 20 and Septenber 7
and .14, 1956, On June 20 he observed unescorted females con-
suming drinks paid for. by male patrons. -On September T he
observed Loulse accept drinks at the expense of Agent L and ,
take money from said agent's change on the bar to play the juke . 7
box. During his stay he asked Carmine whether Louise's hugband
was around since he wanted to have illicit sexual relations with
her and that thereafter Loulse became angry at the mention of a
prominent person and indulged in filthy and obscene expressions.
He further observed Nina soliciting drinks from. Agent M, On
September 14 he observed Chink consuming drinks paid for by
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Acent M-and later overheard a conversation between Agent M and
Chilnk respecting an asglgnation, He further observed Carmine
sell a bottle of perfume to Agent M. He then left the »remises
and Jjoined the agents and detectives who apprehended Chink.

"Agent L testifled substantially as follows: He visited -
defendant's licensed premises on June 20, September 6, 7, 13 and
14, 1956, (It was stipulated that his teatimonj would corroborate
that of Agent N with respect to the occurrences which took place
in the licensed premises on June 20, and that of Agents M and N
with respect to the occurrences of September 7 and 14.) As to
September 7 he tegtified.that he tonversed with Ioulse about
having 11licit sexual relations with her, bought her a drink
and, without completing the illicilt arrangements, left the .
premises, As to September 13 he testified that he asked Carmine
to send Nina over to him so that he could arrange with her for a
tryst and that, when Nina Jjoined him, he made known hils purpose
and was told by her that she couldn't do business that day since
she had to go to court. ,

'Witnesses who appeared for defendant were his two bar-
tenders (John and Carmine Gagliardi). John testified that, in
response to his brother's telephone call, he hastened to the
licensed premises, went behlnd the bar and took two bottles of
perfume which he claimed he had bought as a gift for his wife.

He denied that he snatched the bottles of perfume from the

agent's hand and stated that Carmine had not been authorized to
sell the bottle purchased by the agent. Carmine testifiled that

he was the bartender in the licensed premises on the dates alleged
and had been such since the Spring of 1956, and stated that, |
although he saw Chilnk in the company of Agent M forﬁabout one
hour, he couldn't remember whether he served her any drinks.,

He denied or didn't remember the other occurrences testified to

by the agents; except the sale of the perfume which he stated he
sold to Agent M "to get him off my back.’® '

: "In rebuttal, Agent D testified that John Gagliardl for--
cibly teok from him the two bottles of perfume prior to the. ‘
completion of the agents!? investigation~

"Having carefully considered the testimony adduced herein,

I find that, notwithastanding the exhaustive cross-examination of
the agentuy, their testimony remained unshaken and .I conclude

- that the-Division has sustained the burden of proof as to the
gullt of the defendant on all of the charges by more than a fair
preponderance of the believable evidence. The fact that there
is little evidance to show that the licensee himself participated
in the related occurrences, or that the violations occurred in
his presence (aluhough it is admitted that he was in and about
the premises) does not exonerate him. See Rule 33 of State
Regulation No. 20. ' _

"Defendant has a prior adjudicated record, Effective
October 10, 1955, his iicense was suspended for one hundred
eighty days by this Divislon after a finding of guilt on similar
charges. Re Kurtz, Bulletin. 1085, Item 1.

"Manifestly, defendant has not learned his lesson for,
less than three months after the termlnation of the previous
suspenslon, he again permitted uniawful activities upon his
llcensed premlses. Such callous disiegard for law and order,.
common decency and his responsibility as a ljcensee will not
be countenanced.

"The Director (in Re Kaczka & Trobilano, Bulletin 1063,
Item 1, said: ' :
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'I have glven much thought to the penalty to be imposed
in thls case. The sltuatlon disclosed by the record
cannot be tolerated. - As I pointed out In Re Polka Club,
Inc., Bulletin 1045, Item 6, and in Re Lloyd, Bulletin
1045, Ttem 7, rigid enforcement of the regulatlons, the
violatlion of which forms the basils of the charges herein,
is essentlal to the preservation of decency and the pro-
“tection of the public morals which demand a severe penalty
. In this case', and 'degradation and depravity which con-
"stibtute so serious a threat to the public welfare and
- morals, will not be tolerated upon the licensed premlses |
“and ... Such premises cannot be permitted to become havens
) for deviates or persons of low morality." _
' "“The views expressed by the Director are applieable to
the instant case as are those enuncilated by Judge Jayn@. speak~- .
ing for the Court in Re 17 Club, Ine., 26 N. J. Super. 352
(App. Div. 1953), wherein he said: = aE

- The: governmental powar extensively to qupmrvidv the con~—
duet of the liguor businesgs and to confine the conduct of
that business to repubable licensees who will manage ib
in a reputable manney has uniformly boen accorded broad
and 11b@ral Judielal support. 1In le Schoneider, 12 N. J.

“Super. W49 (App. Div. 1951),! ' -

- Mupder all the clreumstances In this case, and particu-
larly an’view of defendont's prior record, 1t 1s obvious that
he has falled to meet or even approich the minimum standards of
morallty in the conduet of his bugilness which the public has a
#lehl to expect Lrom llqunr Livvn wei .  The only proper and
Justifiable penalty In thls cage is revocation of his llcense.
T roeconmond bhol an order be entercd revoking dorendant'ﬁ license,"

Counuﬂl for defendant (iled written exceptions to Lhe
.n@arer's Report pursuant to Rule 6 of State Regulation No. 16,
whereln he denles that the testimony i® that (1) Agent M stated
"that he heard Agent N ask Carmine (the bartender) if ILouise's
hugband wasg around becauge he wanted to engage in illicilt sexual
relations with her'"; (2) that Agent N asked Carmine if "he wanted
to have 1llicit @exual relations with her"; and (3) that "As to
September 13 he [Agent L] testified that he asked Carmine to send
Nina ever to him so that he eould arrange with her for a tryst
and that, when Nina joined him, he made lknown his purpose and .
wes told by her that she couldn't do business that day slnce she
had to go to eourt" _

’ "I have carefully revlewed the transeript of the pro-
ceedings hereiln, together with the Hearer's Report and the
Exceptions thereto, and it 1is apparent that the above c¢lted .
language is not the verbatim testimony of the agents. Rather,
it 1s a discreet statement by the Hearer of the substance of
thelr testimony, which in part connotes the vernascular used by
them. However, 1f the import of the Ixeceptions is that the
Hearer miestated the facts, hereinbelow is set forth the testi-
mony with PCquCt thereto whieh I submit .i8 to the c@ntpary,

As to Eyception 1 Pa&e 12 of the transcript:

”Q, Did youAhear any -éonversation between Nelgon ﬂnd
Lhe bartendgr? A Yes, gir,

"0, What did you near?' A, Agent Nolson Hdid to
Carmine , 'Iu hop huybund around? !
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"Q. To whom was he referring? A. Iouise,

"Q. Go ahead. A, Carmine said, 'T don't know.'
AAgent Nelson then said, 'I want to get a pilece of
'~ ass.' Carmine agailn said, 'I don't know.'" :
_ [
As to Exception 2 - Pages 102 and 103 of the transcript:

"Q. Did you have any conversation with this girl Louise?

- "A, * % % % and at this time I called Carmine and -ordered
another drink, and I asked him where was Louise! hus-
band ; she had been talking about him previously and
said he was a young fellow and so forth. He just
shrugged his shoulders as 1f to say -he didn't know,

"A few minutes later I asked him again, I asked him
the question what was she like because I would like
to buy a piece of ass from her. He Jjust shook his
head and didn't make any verbal sounds at.all., He
shrugged his shoulders and backed away from me at
this time, :

A few minutes later as I was having this conversation
with Carmine ILoulse came back * * % % :

"s. She came back as I was speaking to Carmine, and all-
of a sudden she yelled out -- the juke box playing at

this time -- 'You're no gentleman. You tell everybody
what you planning on doing.*'" ,

As to Exception 3 - Pages 146 and 147 of the transcript.
"Q., Thereafter did you have-any conversation with Carmine?

A. Yes., I told him was there any dames on the premises I
could buy a plece of ass off,

"Q. Did he make any response? - A, No. He shrugged his
* shoulders to say he dldn't know. Shortly afterwards
T =said, '"What about the dame at the far end of the
var?! -- referring to Nina -- and he said, 'Maybe --!

", Did you say anything else to him? What did you»say_tb
him? % # % % _ o

"A., He said, iMeybe you can; maybe ydu can't, It all
depends , * : S "

T said, 'Depends on what?!:
"He sald, 'Depends on you,'

So I said, 'Send her over so I can buy a piece of ass
off her and buy her a drink.' ,

"Q. Did you observe what, 4f anything, Carmine then did?
"A, He went to her and he spole.with her.,

"y, Then what occurred? . A, Nina came over and sat by
mee : . -

"Q. When did Nina come over to you wlth respect to the
time that Carmine spoke to Nina? A. Immediately.
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Q. When she came over what occurred? A. She came
over. I asked her how much would she charge me for
a plece of ass. She told me that she going to go to
court on that day and she wouldn't be able to do any
business with me."

Defendant's counsel further contends in his Exceptlons
" that the Hearer was prejudiced by the fact that the defendant
has a prior adjudicated record and that he "went beyond the
real welght of the evidence * * % in determining his recommenda—
- tilon of revocation of the defendant's license."

Upon a finding of gullt in all disciplinary proceedings
Instituted by the Division the prior adjudicated record of a
defendant -is a factor which is considered in determining the
proper penalty to be imposed. That the Hearer did so in the
instant - case cannot be attributed. to an improper motivation or
prejudice.

Considering all the facts and circumstances appearing
herein I find that the Division has sustained the burden of proof
of the defendant's gullt of the charges herein by more than a
falr preponderance of the bellevable evidence. I, therefore,
concur in the Hearer's findings and conclusions and adopt his
recommendat lon, »

Accordingly, it 1s, on this 20th day of June, 1957,

- ORDIHFD that Plenary Retail Consumption License C-365,
igsued by the Munlcipal Board of Alcoholic Beverage Control of
the City of Newark to Nathan Kurtz, t/a Kelly's Long Bar, 181
Mulberry Street, Newark, be and the same is hereby revoked,
effective immediately.

WILLIAM HOWE DAVIS
' Director.

4, DISCIPLINARY PROCEEDINGS - SALE DURING PROHIBITED HOURS IN
VIOLATION OF STATE REGULATIQN NO, 38 AND LOCAL REGULATION -
SERVICE OF FEMALES AT BAR AND FAILURE TO PERMIT CLEAR VIEW OF

" BAR IN VIOLATION OF ILOCAL REGULATION - LICENSE SUSPENDED FOR
40 DAYS, LESS 5 FOR PLEA. ,

In the Matter of Disciplinary
Proceedings against

BEDNARKO 'S, INC.

T/a BENNY 'S BAR & GRILL
162-164 Pavonia Avenue
Jersey Clty 2, N. J,.,

Holder of Plenary Retail Consump-
tion License C-430, issued by the
Municilpal Board of Alcoholic
Beverage ‘Control of the Clty of

- Jersey City.

- e . o e e = = — o o —— > =t - — o = - -

Bednarko's, Inc,, Defendant llicensee, by Edward Bednarko, Vice Pres.
Edward F, .Ambrose, Esq., appearing for Division of Alcoholic
' Beverage Control.-

CONCLUSIONS
AND ORDER

R . A - L )

BY THE DIRECTOR:

Deiendant pleaded non vult to the followlng charges:
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"l. . On Saturday, May 4, 1957, between 2:00 A.M. and
2:30 A M, and on Sunday, May 26, 1957, between 2:00 A.M.
and 2:30 A.M,, you conducted your licensed business; in
vliolation of Section 4 of Ordinance K-1299 adopted by the
Board of Commissioners of the City of Jersey City on
June 20, 1950,

"2, On Sunday, May 26, 1957, at about 2:00 A.M. and
-again.at about 2:10 A.M., you sold and dellvered and
allowed, permitted and suffered the sale and delivery of
alcohelic beverages at retail in their original containers
for consumption off your licensed premises; in violation
of Rule 1 of State Regulation No. 38.

"3, On Sunday, May 26, 1957, between 2:05 A.M. and
2:30 A.M,, you permitted the service of alcoholic beverages
to females at a publlec bar on your licensed premises and .
the sale of alcohollc beverages over sald bar to females
for consumption by them on your licensed premises; in vio-
lation of Seetion 6 of Ordinance K-1299 adopted by the
Board of Commissioners of the Clty of Jersey City on June
20, 19509

"4, | on Sunday, May 26, 1957, between 2:00 A.M. and
2:30 A,M,, you failed to remove all shades, screens and
other obstacles so as to permlt a clear view of the bar
inside your licensed premises; in violation of Section %
of Ordinance K-1299 adopted by the Board of Commissioners
of the City of Jersey City on June 20, 1950." :

The file herein disc¢loses that on Saturday, May &, 1957,
at about 1:15 a.m., ABC agents entered defendant's licenaed
premises wherein they observed a bartender serving 13 patrons
seated at the bar. At 2:05 a.m., the bartender served what
appeared to be the last round of drinks and five minutes later
_the agents, together with most of the patrons, left the prem-
ises. ‘At about 2:30 a.m., one of the agents who remained in
the area approached the premises,; looked into the same and saw
the baftender behind the bar and two men drinking at the bar.

. Cn Sundayﬁ May 26, 1957, at about 1:20 a.m., one of *he’
aforesaid agents returned to the licensed premises and took a
seat at the bar which was being tended by Edward Dziens. At
2:00 a.n.. a party of silx (four men and two women) who had been
sitting at a table in a rear room of the premises came to the -
bar and were served three rounds of drinks within a half hour,
at intervals of 10 minutes. During the same period the bar-
tender also served three drinks of rye whiskey to the agent, a
drink of Scotch whiskey to Edward Bednarko, an officer of the
corporate-licensee hereln, and made two sales of alcoholic
beverages in their original containers for off~premises consump-
tion, one to a patron and one to the agent. At 2:30 a.m. two
ABC agents statlioned in the area attempted to look into the
interior of the premises but were unsuccessful because all
views through the windows were obstructed by elther drawn shades
or closed wecoden partitionsg. The two agents thereupon- joined -
the third agent in the premises where all three of them ldenti-
fied themselves to the bartender and the other occupants,

The local regulatlon prohiblts the conduct of the
licensed premises between 2:00 a.m, and 1:00 p.,m. on Sundays,.
prohlblts other than the licensee and 1ts actual employeces and
agents from being 1ln and upon the llicensed premises between such
hours, requires the removal of all shades and screens and other
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obstructions so as to permit a clear view of the bar inside
the licensed premises durlng said hours, and prohibits the
iervice and sale of alcoholic beverages to females at a public
ar. : : _

Defendant has no prlor adjudicated record. I shall.
suspend its license for twenty days on Charges 1 and 4
(Re_Kusy and Drag, Bulletin 1150, Item 4), for fifteen days
on Charge 2 (Re Eckstein, Bulletin 1160, Item 5) and for an
additional five days on Charge 3 (Re Steele Inn, Inc., Bulle-
tin 1028 Item 4), making a total suspension of forty days.
Five days will be remitted for the plea entered herein, leav-
'ing a net suspension of thirty five days.

Accordingly, iv ism on this 19th day of June, 1957,

ORDERED that Plenary Retaill Consumption License C- 430,
issued by the Municipal Board of Alcoholic Beverage Control of
. the City of Jersey City to Bednarko's, Inc., t/a Benny's Bar &
Grill, 162-164 Pavonia Avenue, Jersey City,; be and the same is
hereby suspended for the balance of its term, effective at
2 OO anm. June 26, 1957, and it 1s further

» ORDERED that if any license be issued to this llcensee
or to .any other person for the premises in questlon for the.
1957-58 licensing year, such license shall be. under suspens:on
untll 23200 a,mo July 31, 1957

WILLIAM HOWE DAVIS
Director. ’

5, SEIZURE -.FORFEITURE PROCEEDINGS - UNLAWFUL TRANSPORTATION OF
ALCOHOLIC BEVERAGES INTENDED FOR UNLAWFUL SALE - ALCOHOLIC
- BEVERAGES AND. MOTOR VEHICLE ORDERED FORFEITED.

" In the Matter of the Selzure _ ) Case No, 9382
on December 18, 1956 of 14 , '
four-fifth quart bottles of rum )
and a Ford coupe on DeForest : ON HEARING.
Avenue in East Hanover Township, ) CONCLUSIONS AND ORDER
County of Morris and State of - ) :
New Jersey.

o o e e s e e e e = e e e e v S o e = o

Manuel S. Romero, Pro se.
Dora Rothschild, appearing for .the Division of Alcoholic
" Beverage Control.

* BY. THE DIRECTOR:
The Hearer has flled the following Report herein:

- ' ""his matter came on for hearing pursuant to R, S.
33:1-66 and further pursuant-to a stipulation dated December
21, 1956 gigned by Manuel S. Romero, to determine whether 14 ,
“four-fifth quart bottles of rum and a Ford coupe, as described
in-a schedule attached hereto, seized on -December 18, 1956 on -
DeForest Avenue, 1in East Hanover Township, New Jersey, consti—
tute unlawful property ‘and should be forfelted o .

- "Pending hearing in the case Manuel S. Romero deposited
$250 00 in cash under protest, pursuant to R. S. 33:1-66, with « .
the Director of thc Dlvlision of Alcoholic anerawo Control, R
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repregenting the apprailsed retail value of the aforesaid motor
vehlcle, and thereupon obtained return of such Ford coupe. He
has stipulated that such Director determine, 1n the present
proceedings, whether such sum should be forfeited or returned
to him,

"Manuel S. Romero appeared at the hearing and sought

‘return of the aforesaid sum of $2;O 00 and the bottles of rum.

Lleutenant W1111am BE. Davenport of the East Hanover
police force testified as fo]lows

"Acting upon 1nformation that Romero was soliciting

- employees at the plants of local industrial concerns to purchase

alcohollic beverages from Romero, the lieutenant met Romero and
an employee, by prearrangement, at a designated garage located
on DeForest Avenue on the afternoon of December 18th, and was’
introduced to Romero as a prospective purchaser of alcohollc
beverages., Romero brought four or five bottles of rum from
his car, -parked on the street, displayed them to the employee,
and stated the price thereof. The employee said that the price
was satisfactory but that he did not have sufficient money to
pay for the rum, The lleutenant then disclosed his identity,
asked Romero if he had a license to transport alcoholiec bever-

"ages, and when Romero replied in the negative, the lieutenant

told him that he was therefore compelled to take Romero into .
custody. Romero asked for a '"break', stating that he had been

out of work for some tlme, was broke, and needed the mone¥. The
lieutenant then took custody of the car, the bottles of rum which
Romero had brought into the garage, and bottles of rum in the

car, making a total of 14 bottles of rum, and drove the car, accom-

- panied by Mr., and Mrs. Romero, to pollce headquarters.

"The bottles of rum and the Ford coupe were turned over
to ABC agents when they arrived at police headquarters later

.that afternoon. One of the agents testified that there were six

nottles described as "Myers Rum', five bottles described as
"Maraca Rum" and three bottles described as "Daiquiri Rum"

that four bottles of "Myers Rum' had no labels and the tax
stamps broken, and two had labels attached with rubber bands
and proper strip stamps; that the bottles of 'Maraca Rum" had
labels affixed thereto wrinkled and dilapidated, with consider-
able evaporation of their contents; and the bottles of 'Dailquiri
Rum'" wesro in similar condition as to labels and contents. The
agent askad Romero for -an explanation of his llquor activities,
who told hiim that he was selling his liquor at cost because he
wanted to buy his wife a Christmas present, and that he did not
think he needed a 1icense to sell the 11quor because it was His

oWwn Irum.

"The agent further testifled that on the night of Romero's '
arraignment in Magistrate's Court the manager of a package liquor
store located in Morrlstown appeared and displayed-a bill dated
December 11, 1956, covering the sale of the 14 bottles of rum for
the price of $6ﬁ,43, with a deposit of $1O OO and a balance due

of 955 q3a

"At the hearing Mangel Romero elaborated on his original
explanation., His testimony, in substance, is: He first went to %+
locate some liquor goods to make.zm unusual present for a friend,
and came to the package store in question. There the manager
took hilm to one side and told him he had some fpre-war! rum in
the basement. Romero accompanied the manager to the basement,
where he cbhgerved the 14 bottles of rum 1n the condiltion in
which they were selzed. Asked Lf he could glve hin a breal on
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the price, the manager sald he would have to obtain the full
list price. Thereupon Romero said he would take the lot, paild .
" him a $10.00 deposit and arranged to pick up the rum later,
" When Christmas - time came, he realized that he overstepped
himself in buying so much ligquor and had no ready cash to
buy his wife a present. 'Having nothing to sell to reallze
cash, he thought of offering part of the liquor to persons
in industrial plants that would have need of it for Christmas
time, and did not stop to think that he would need a license;
that he was interested in getting as much of his money back
.ag he possibly could. _ .

"On cross examination, Romero claimed that he picked
up the alcoholic beverages at the store on December 15th,
without paying any additional sum on the purchase price
because the manager trusted him; that he originally desired .
to purchase only four or- five bottles of alcoholic beverages,
‘and was pressured into purchasing 14 bottles. Asked what
possible pressure was used, since he claimed to have agreed to
pay the.full list price, he swerved a bit, and offered the
explanation that since it was represented as ‘'pre-war', he ,
thought he would take the lot and gilve it to his friends. At
.the time he was unemployed, living on his meager savings, and
residing in a room and‘kitchenetteb

"Confronted with the mathematics of the incident he
admitted that he only invested $10.00 in the purchase, claimed
that he still had some savings when, after he pilcked up the
alcoholic beverages, he realized he bhad no money to buy his
wilfe a present; and that 1f he had succeeded in selling all of
the alcoholic beverages, ostensibly at cost, he would only net
$10.00, Asked why he simply did not bring the rum back to the
store and get the deposit returned, he said, 'I certainly would
have done exactly that. A

\ "1 consider Mr Romero's testimony and demeanor evasive
on these and other aspects of the case. It is my opinion from-
the evidence presented that what actually occurred was that -

" the manager of the liquor store displayed to Romero his stock
of rum unsalable in normal trade because of evaporation and
dilapidated labels, and that Romero paid $10.00 for the lot,
and anticipated a substantlal profit by peddling the rum for
Christmas use to employees of industrlal concerns.

"In any event, a person seeking relief from forfelture
must establish-to the satisfaction of the Director that he
-acted in good failth and unknowingly violated the law.. R, S.
33:1-66(e). Where persons, otherwlse law-abiding, have sold,
or attempted to sell taxpaid alcoholic beverages without a
license for a variety of reasons, including instances where
1t was merely for accommodation, it has been uniformly and con-
sistently ruled that they knew or should have known that they
were violating the law, and .relief from forfeiture denied. Some
of these cases are Selzure Case No. 8553, Bulletin 1033, Item T;
Seizure Case No. 7583, Bulletin 877, Item 8; Seizure Case No.
7532, Bulletin 862, Item T7;_Seizure Case No. 7114, Bulletin 813,
‘Ttem 2; Selzure Case No. 7263, Bulletin 812, Item 2; Seizure
Case No. 7145, Bulletin 783, Item 6.

' "The undisputed facts are that Manuel S. Romero transpor-
ted 14 four-fifth quart bottles of rum intended for sale by him
in violation of the law governing transportation and sale of
alcohoclic beverages, and hence that such alcoholic beverages
are illicit and with the motor vehicle in which they were
‘transported and found constitute unlawful property and are
SubjJect to forfeiture. R. S. 33:1-1(1), and (y), R.S. 33:1-2,
R.S. 33:1-66. .
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, "I therefore recommend that the application of Manuel
S. Romero for return of the deposit of $250.00 and the bottles
of rum Re denled, and instead, that such ltems be declared for-
feilted. B '

Exceptions to the Hearer's Report were filed by
Manuel S. Romero pursuant to Rule 4 of State RegulationNo. 28.
"I have carefully considered the entire record in the case,
“including -the transcript of testimony, the Hearer's Report,
and the exceptions, and concur in and adopt the Hearer's
findings and recommendations., . L :

Accordingly, it ls, on this 5th day of June, 1957,

_ DETERMINED and ORDERED that the seized alcoholic bev-
erages described in Schedule "A'" attached hereto, constitute |
unlawful property and the same be and hereby are forfeited in:
accordance with the provisions of R. S. 33:1-66, and shall be
retained for the use of hospltals and state, county and munlci-
pal institutions, or destroyed in whole or in part, at the
dlrection of the Director of the Division of Alcoholic Beverage
Control; and it is further

DETERMINED and ORDERED that the sum of $250.00, repre-
senting the appralsed retail value of the Ford coupe, paid under
protest to the Director of the Division of Alcoholic Beverage .
Control on behalf of Manuel S, Romero whereby he obtained return
of such motor vehicle, be and the same hereby is forfelted in
accordance with the provisions of R. S. 33:1-66, to be accounted
for in accordance with the law. ’ '

WILLIAM HOWE DAVIS
" Director.

'SCHEDULE "A"

14 - L4/5 quart bottles of rum -
1 - Ford two-door coupe, Serial No. 08563, New
~Jersey Registration BD-5570, .

6. STATE LICENSES - NEW APPLICATIONS FILED.

William C. Roth, t/a Roth's Home Delivery

316 3rd Street, Cliffside Park, N.J. S

- Application filed July 18, 1957 for person-to-person transfer
of State Beverage Distributor's License SBD-110 from Albert J.

Bakunas, t/a A, J. Bakunas Beverages.

Michael Honchar, t/a Elliott Home Beverages

326 Talmadge Avenue, Bound Brook, N.J. =
Application filed July 18, 1957 for person-to-person, place-to-
place transfer of State Beverage Distributor's License SBD-154 -
from James E. Cambria and Pasquale A, Albanese, t/a Hedrick
Distributing Company, 11 Gypsum Street, Kearny, N.J.

Michael Softcheck, t/a Burlington Beer Company :

306 W. State Highway #130 & Lincoln Ave., Burlington, N.J..
Application filed July 30, 1957 for person-to-person transfer
of State Beverage Distributor's Llcense SBD-16 from Burllngton

Beverages, Inc.

A
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" yilliam Howe Davis
o Director
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