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Notice of Appeal 
(F ile d  Jan u ary  16, 1 930 .) 

N E W  JE R S E Y  SU PR E M E  C O U R T  
(P a ssa ic  C ou n ty .)

I. T ann enbaum , Son & C o., \ 
Inc., I

P la in tiff, f 
vs. /

O xford  D ye W o rk s , In c., ‘ 
D e fen d a n t.

NOTICE OF APPEAL
10

T o : A rth u r C. D unn, Esq.,
A ttorn ey  fo r  P la in tiff.

Sir:
Take N otice , th a t the d e fe n d a n t a p p ea ls  to  the 

Court o f  E rrors and  A p p e a ls  fr o m  the w h ole  o f  the 
ju dgm en t en tered  in th is cause.
Dated : Jan u ary  15, 1930.

R e sp ectfu lly ,
W a rd  and M cG innis,

A ttorn ey s  o f  D efen d an t.

30
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Grounds of Appeal

(F ile d  A p r il 25, 1930 .)
N E W JE R S E Y  C O U R T  O F  ERRORS 

A N D  A P P E A L S

I. T an n en bau m , Son & C o., \ 
a corp ora tion ,

P la in t iff ,)  
vs. I

O x fo rd  D ye  W o rk s , Inc., a cor-l 
10  p ora tion , \

D efen d a n t.

GROUNDS OF APPEAL

T o : A rth u r C. Dunn,
A ttorn ey  o f  P la in tiff.
T a k e ‘ N otice , th at the d e fen d a n t appeals from 

the w h o le  o f  the ju d g m e n t entered  in this cause, 
on the fo llo w in g  g ro u n d s :

1 . T h at the C ourt fo u n d  that there was due 
fr o m  the d e fe n d a n t the sum o f  $10,500.00 under 
the con tract.

2. T he C ourt im p ro p e r ly  fou n d  there was a 
con tra ct in ex isten ce  b etw een  the parties.

3. T he C ourt im p rop er ly  assessed the damage 
at $ 10 ,500 .00 , w h ereas the dam ages, if  any, should

<gQ h ave been  assessed at a p p rox im a te ly  $7300.00.
W a rd  and M cG innis,

A ttorn eys o f  Appellant.

A ction  at Law. 
On A p p ea l from  

N e w  Jersey 
Suprem e Court. 

Passaic circuit
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Summons

(F ile d  Jan u ary  30, 1930 .)
SUMMONS

The State o f  N ew  Jersey  T o :  O x fo rd  D ye W ork s ,
D.S.

In corp ora ted , a corp ora tion , 
G re e t in g :

Y ou  A re  Sum m oned to  an-
sw er the an n exed  com p la in t o f  
I. T an en bau m  Son & C o., a c o r -
p ora tion , in an action  at law  in 

the N ew  Jersey  S u prem e Court. A n d  T ak e  N otice , 
that unless you  fi le  y ou r an sw er to  sa id  com p la in t 
with the C lerk  o f  th e  S uprem e C ourt, at Trenton , 
within tw en ty  days a fte r  serv ice  u pon  you  o f  this 
writ and the an n eved  com p la in t, the p la in tiff m ay 
proceed  in the suit and  ju d g m e n t m ay  be  entered  
against you .

W itness, W illia m  S. G u m m ere, Justice  o f  the 
Suprem e C ourt, at T ren ton , th is 30th  d a y  o f  Janu-
ary, 1929.
Arthur C. D unn,

A ttorney .
F red  L. B lo o d g o o d , 

C lerk.

10

30
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Complaint

NEW JERSEY SUPREME COURT 
(Passaic County.)

I. T an en bau m  Son & C o., a eor-\ 
p oration , I

P la in t i f f , /
vs ( A ction  at Law.

O x fo rd  D y e  W ork s , In corp orat-[ 
ed , a co rp ora tion ,

10 D e fen d a n t.

COMPLAINT

P la in tiff, I. T an en bau m  Son and Co., a corpora-
tion  o f  the State o f  N ew  Y o rk , having  its princi-
pa l o f f ic e  at N o. 516 F ifth  A v e ., in the Borough 
o f  M anhattan , C ity, C ounty  and State o f New
Y o rk , says t h a t :

2ft* F IR S T  C O U N T
1. On the 20th  day  o f  A ugust, 1919, the plain-

t i f f  en tered  into a con tract in w ritin g  with the de-
fen d a n t, w h e re b y  the d e fen d a n t prom ised and 
a g reed  th at du rin g  the p eriod  fro m  the 20th day 
o f  A u gu st, 1919 to  the 31st day  o f  D ecem ber 1934, 
it w ou ld  ord er , a p p ly  fo r , p rocu re  and accept 
th rou gh  the p la in tiff  as its b ro k e r  and agent, pol- 

^  icies  o f  f ire  insurance on m erch an dise, machinery, 
fu rn itu re , fix tu res  and im provem en ts o f  the de-
fen d a n t, or in its possession  or  control, in or on 
the bu ild in gs and prem ises situate and known as 
on the South side o f  the D elaw a re , Lackawanna 
& W estern  R. R. T rack s, O x fo rd  Furnace, W arren 
C ounty, N ew  Jersey , and  u pon  the said buildings 
and  prem ises, and upon  the rents o f  said buildings

»
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Complaint

and prem ises, and  u pon  the use and  o ccu p a n cy  o f  
said bu ild in gs and  prem ises, and  the use and o ccu -
pancy o f  the business co n d u cte d  th erein  and th ere -
on, w h ich  p o lic ie s  w ere  to be at all tim es du rin g  
said p eriod  in am ounts at least equ a l to  the fu ll 
value o f  said p rop erty  and item s resp ectiv e ly , and 
at no tim e less th an  $250 ,000 , fo r  w h ich  insurance 
the d e fen d a n t p rom ised  and a g reed  to  p a y  p la in -
t iff  on dem an d  at the u n iform  rate o f  one d o lla r 
per year fo r  each  and every  $ 1 0 0 . o f  insurance 
procured  b y  the p la in tif f  f o r  the d e fen d an t.

2. T he said con tra ct  fu r th e r  p ro v id ed  that if  
the d e fen d a n t sh ou ld  at any tim e du rin g  the term  
th ereof fa il  to  fu lly  ca rry  out the sam e on its part, 
or sell or d ispose  o f  said business, or d iscontinue 
business, or fo r  any  reason  cease  to  o ccu p y  the 
prem ises h e re in b e fo re  d escr ib ed , the d e fen d an t 
should th ereu p on  im m ed ia te ly  b ecom e  liab le  to 
and pay  to  the p la in tiff, and the p la in tiff  shou ld  
thereupon  be en titled  to  re co v e r  fr o m  the d e fen d -
ant the sum o f  $1500  fo r  each  and every  unex-
pired year or fra c t io n  o f  a year, o f  said term , 
w hich sum , w ith  interest th ereon  to  the date o f  
paym ent w as a g reed  u pon  as liqu id a ted  dam ages 
fo r  the fa ilu re  o f  the d e fen d a n t to  ca rry  out said 
contract on its part.

3. On or a bou t the 13th d a y  o f  D ecem ber, 
1928, the d e fe n d a n t sold  and d isposed  o f  its busi-
ness, d iscon tin u ed  business and ceased  to o ccu p y  
the prem ises h e re in b e fo re  d escr ibed .

4. The d e fen d a n t, un der the term s o f  the co n -
tract, th ereu p on  b eca m e liab le  to  p a y  to  p la in tiff, 
and p la in tiff b eca m e entitled  to  re co v e r  fro m  the 
defen dan t the sum  o f  $10 ,500  w ith  interest to date 
o f paym ent as liqu id a ted  dam ages fo r  the fa ilu re

n
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of the d e fen d a n t to ca rry  out said con tract on its 
part; as a fo resa id .

5. P la in t iff  has d em a n d ed  o f  the defendant 
the* said  sum o f  $ 10 ,500  w ith  interest, w hich  de-
fe n d a n t re fu sed  to  pay.

6 . P la in tiff  dem an ds as d am ages the sum of 
$10 ,500 . w ith  interest fr o m  D ecem b er  13th, 1928.

SE C O N D  C O U N T
1. P la in t iff  rep ea ts  p a ra g ra p h  one o f  the first 

^  count.
2. D u rin g  the p e r iod  com m en cin g  D ecem ber 

1, 1927, to  D e ce m b e r  Tj 1928, the de fen d an t failed 
to  ord er , a p p ly  fo r , p rocu re  and a ccep t through 
the p la in tiff  as its b ro k e r  and agent, policies of 
fire  insurance to  the m inim um  am ount o f  $250,000 
as it w as o b lig e d  to d o  un der the said contract, but 
du rin g  said p eriod  o rd e re d , a p p lied  fo r , procured 
and a cce p te d  th rou gh  p la in tiff  as its brok er and

_ft agent, p o lic ies  o f  f ire  insurance to  the am ount of 
on ly  $ 1 1 0 ,0 0 0 .

3. B y reason  o f  the fa ilu re  o f  the defendant 
to ca rry  out the said con tra ct on its part as a fore-
said , th e  p la in tiff  sustained d a m age  in the amount 
o f  $1100 .81 .

4. P la in tiff  dem an ds as dam ages the sum of 
$1160.81  on the secon d  count.

T H IR D  C O U N T
gQ 1. P la in tiff  rep ea ts  p a ra gra p h  one o f  the first 

count.
2. On th e  first  d a y  o f  D ecem b er, 1926, the 

p la in tif f  as b ro k e r  o f  the d e fen d an t, pursuant to 
the au th ority  con ta in ed  in the con tract re ferred  to 
in P a ra gra p h  one, o rd ered , a p p lied  fo r  and pro-
cu red  p o lic ies  o f  f ire  insurance fo r  and on behalf 
o f  the d e fen d a n t to  the am ount o f  $50,000, cover-
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ing the item s re fe rre d  to  in p a ra g ra p h  one, f o r  a 
period o f  th ree  years , f o r  w h ich , u n der the said  
contract, the d e fe n d a n t coven a n ted  and  a g reed  to  
pay p la in tiff on  d em an d  at the u n iform  ra te  o f  
One d o lla r p er  y e a r  fo r  ea ch  and  every  $100 o f  
insurance, $500  thus a ccru in g  and  b ecom in g  due 
'and p a ya b le  b y  the d e fe n d a n t to  the p la in tiff  on  
D ecem ber 1st 1928.

3 . P la in tiff  has d em a n d ed  o f  the d e fen d a n t 
the said sum  o f  $500 , w h ich  th e  d e fe n d a n t re fu sed  
to pay.

P la in tiff dem an ds as d a m ages  the sum  o f  $500 
together w ith  in terest fr o m  D e ce m b e r  1st, 1928, 
bn the th ird  count.

A rth u r C. D unn,
A ttorn ey  fo r  P la in tiff.

20

30
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Amendment to Complaint 

NEW JERSEY SUPREME COURT 
(Passaic County.)

I. T an en bau m  Son and C o., a\ 
corp ora tion , J

P la in t i f f , /
vs. A ction  at Law.

O x fo rd  D ye  W o rk s , In corp ora t-f 
ed , a co rp ora tion , \

10 D efendant.*/

AMENDMENT TO COMPLAINT

P la in t iff  am ends its com p la in t in the above en-
t it le d  action , by  a d d in g  th e r e t o :

F O U R T H  C O U N T

20

30

1. P la in t iff  rep ea ts  p a ra g ra p h s  one and three 
o f  the first Count.

2. O n D e ce m b e r  13th, 1928, the defendant, 
d isreg a rd in g  its prom ises and undertak ings in the 
prem ises, fa ile d  and re fu sed  to  ca rry  out its said 
a g reem en t as set ou t in p a ra g ra p h  one o f  the first 
count, and  fa ile d  and re fu sed  to order, app ly  for, 
p rocu re  and  a cce p t  th rou gh  the p la in tiff, as its 
agen t and b rok er , any p o lic ies  o f  fire  insurance 
as it w as in duty  bou n d  to  do , and b y  reason  o f  the 
said  b rea ch  o f  the said con tra ct b y  defendant, 
p la in tif f  lost the m on eys and  p ro fits  that it w ould 
h ave ob ta in ed  and a cq u ired  i f  d e fen d a n t had per-
fo rm e d  its sa id  agreem en t.

3. P la in t iff ’ s loss, b y  reason  o f  d e fen d an t’s 
sa id  b rea ch  o f  its con tract, is the sum  o f  $15,000.

P la in t iff  dem an ds as da m ages  the sum o f  $15,-
000 ., on  the F ou rth  Count.

A rth u r C. D unn,
A ttorn ey  f o r  P la in tiff.
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Answer

N E W  JE R S E Y  SU PR E M E  C O U R T  
(P a ssa ic  C ou n ty .)

vs.
O xford  D ye W o rk s , In co rp o ra t-

ed, a co rp ora tion ,
D efen d a n t.

I. T anen baum  Son and C o., a
corpora tion ,

P la in tiff,
A c tio n  at L aw .

10

ANSWER

D efen d a n t a n sw erin g  th e  com p la in t f ile d  in the 
above entitled  cause, sa y s :

1. D e fen d a n t den ies the a llega tion s  con ta in ed

2. D e fen d a n t den ies the a llega tion s  con ta in ed  
in p aragrap h  tw o .

3. D e fen d a n t den ies the a llega tion s  con ta in ed  
in p aragrap h  th ree .

4. D e fen d a n t den ies the a llega tion s con ta in ed  
in p aragrap h  fou r .

5. D e fen d a n t den ies the a llega tion s  con ta in ed  
in p a ra gra p h  fiv e .

6. D e fen d a n t den ies the a llega tion s  con ta in ed  gQ 
in p aragrap h  six.

1. D e fen d a n t den ies the a llega tion s  con ta in ed  
in p a ra gra p h  one.

2. D e fen d a n t den ies the- a llega tion s con ta in ed  
in p aragrap h  tw o.

F IR S T  C O U N T

in p a ra gra p h  one. 20

SE C O N D  C O U N T
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3. D e fen d a n t den ies th e  a llega tion s contained 
in p a ra g ra p h  three.

4. D e fe n d a n t den ies the a llega tion s contained 
in p a ra g ra p h  fou r .

THIRD COUNT
1. D e fen d a n t den ies th e  a llega tion s contained 

in p a ra g ra p h  on e ..
2. D e fen d a n t den ies the a llega tion s contained 

in p a ra g ra p h  tw o.
^  3. D e fen d a n t den ies th e  a llega tion s contained

in p a ra g ra p h  th ree .
F IR S T  S E P A R A T E  D EFEN SE

A n y  sum  the p la in tiff  cla im s due under para-
g ra p h  fo u r  o f  the firs t  count, is excessive, unlaw-
fu l  and  ou t*n f p r o p o r t io n 't o  the actual dam age 
and  is th e re fo re  a p en a lty , and n o tliq u id a te d  dam-
ages.

SE C O N D  S E P A R A T E  D EFEN SE 
2^ P la in t iff  has w a ived  the term s; o f  the original 

p o licy  b y  su bsequ en t a greem en ts entered  into by 
the parties.

T H IR D  S E P A R A T E  D EFEN SE
B y subsequ en t agreem en ts, the p la in tiff and de-

fendant* en tered  into arnew  co n tra c t ; the old  con-
tra ct w as a b rog a ted . T he new  con tract m odified  
the am ount o f  insurance to  be carried .

F O U R T H  S E P A R A T E  D EFEN SE 
g0  On or abou t the- 22nd d a y  o f  January , 1925, the 

O x fo rd  D ye W o rk s , Inc., cea sed  to  exist. There-
upon  the p la in tiff  fa ile d  to  take advan tage o f its 
r igh ts  as set fo r th  in p a ra g ra p h  tw o  o f  the first 
cou n t o f  the com p la in t, and has w a ived  the same.

F IF T H  S E P A R A T E  D EFEN SE
O n the 22nd day  o f  Jan u ary , 1925, the charter 

o f  the O x fo rd  D ye W ork s , Inc., w as proclaim ed
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defaulted  b y  the G overn or  o f  the State o f  N ew  
Jersey. T h e ch a rter w as rev ok ed . T h e righ ts  o f  
the p la in tiff, as set fo r th  in p a ra g ra p h  tw o  o f  the 
first cou n t o f  the com p la in t, sh ou ld  have been  
taken ad van tage  o f  at th a t tim e. P la in tiff  has 
w aived these rights.

S IX T H  S E P A R A T E  D EFEN SE 
The O x fo rd  D ye  W ork s , Inc., cea sed  to exist, 

and under the con tract, p la in tiff  w as n ot entitled  
to recover  any sum s th erea fte r , as the con tra ct j q  
did not con tem p la te , u n der the w o rd in g  o f  dis-
solution, any re v oca tion  o f  the ch a rter b y  the 
State.

S E V E N T H  S E P A R A T E  D EFEN SE 
The con tra ct en tered  into w as u ltra vires and 

did not have the con sen t or a p p rov a l o f  the stock -
holders.

E IG H T H  S E P A R A T E  D EFEN SE 
The con tract is con tra ry  to p u b lic  p o licy  and the 20 

Laws o f  the State o f  N ew  Jersey .
W a rd  and M cG innis,

A ttorn ey s  o f  D efen d an t.

30
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Reply

N K W .JE K S E X  bU PK E M E  C O U R T  
( E s s a ie  C ou n ty .)

I. T an en bau m  Son and C o., a\ 
corp ora tion , J

P la in t i f f , /

vs* /A c t io n  at Law
O x fo rd  D ye  W o rk s , In corp orâ t-! 

ed , a co rp ora tion , \
IQ, D efen d a n t. !

REPLY

P la in t iff  ,a re p ly in g  to  each  o f  the e igh t separate 
defense.^ .set out. in the A n sw er  in the a bove cause, 
den ies each  and every  one o f  them .

A t  the trial, p la in t if f  w ill m ove to strike out the 
fou rth , f ifth , sixth, seventh and eighth  separate 

^ ‘ d e fen ses  set out in th e ,A n sw e r  on the groun d that 
th e  said  defenses. hav$ no cw arra n t to  sustain them 
in law  or  u n der th e  p ra ctice  o f  this court.

A rth u r C. Dunn,
A ttorn ey  fo r  P laintiff.

30
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Stipulation

N E W  JE R S E Y  SU PR E M E  C O U R T  
(P a ssa ic  C ou n ty .)

I. T anen baum  Son and C o., a 
corpora tion ,

It is h ereb y  stipu lated  and  a g reed  b y  and b e -
tw een the p la in tif f  and  d e fe n d a n t th at pa ra gra p h s 
tw o and th ree  o f  the T h ird  C ount shall be  am en d-
ed so as to rea d  as fo l lo w s :

T H IR D  C O U N T  2Q
2. On the firs t  d a y  o f  D ecem b er, 1926, the 

p la in tiff as b ro k e r  o f  the d e fen d a n t, pursuant to  
the authority  con ta in ed  in the con tra ct re fe rre d  to 
in p a ra gra p h  one, o rd ered , a p p lie d  fo r  and p ro -
cured p o lic ies  o f  f ire  in surance f o r  and on b eh a lf 
o f the d e fen d a n t to the am ou n t o f  $ 1 0 0 ,0 0 0 , co v e r -
ing the item s re fe rre d  to in p a ra g ra p h  one, f o r  a 
period  o f  th ree  years, f o r  w h ich , under the said 
contract, the d e fe n d a n t coven a n ted  and a greed  to  
pay p la in tiff on d em an d  at the u n iform  rate o f  
One d o lla r  p er  y e a r  f o r  each  and  every  $100 o f  
insurance, $ 1 ,0 0 0  thus a ccru in g  and  b e com in g  due 
and p a yab le  b y  the d e fe n d a n t to  the p la in tiff  on 
D ecem ber 1st, 1928.

3. P la in tiff  has d em a n d ed  o f  the d e fen d a n t

vs.
O xford  D ye W o rk s , In co rp o ra t-

ed, a co rp ora tion ,
D efen d a n t.

P la in tiff,
A ctio n  at Law .

10

STIPULATION
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the said  sum  o f  $ lf,0 0 0 , w h ich  the d e fen d a n t refus-
ed to  pay .

P la in t iff  dem an ds as d a m ages  the sum  o f  $1,000 
to g e th e r  w ith  interest fr o m  D ecem b er 1st, 1928, 
on  the th ird  count.

It is fu rth e r  stipu lated  and a greed  that the An-
sw er o f  the d e fen d a n t shall be a m en ded  b y  the ad-
dition  o f  the fo llo w in g  p a ra g ra p h s :

F O U R T H  C O U N T
1. D e fen d a n t den ies t h e . a llega tion  contained 

in p a ra g ra p h  one.
2. D e fen d a n t denies the a llega tion  contained 

in p a ra g ra p h  tw o.
3. D e fen d a n t den ies the a llega tion  cotained in 

p a ra gra p h  three.
A rth u r C. D unn,

A ttorn ey  fo r  P la in tiff.
W a rd  and M cG innis, 

A ttorn ey  fo r  D efendant.

SO
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N E W  JE R S E Y  SU PR E M E  C O U R T  
P assa ic C ircuit.

I. T an en bau m  Son an d  C o.,
Inc.,

P la in tiff, ( A t  L aw  
vs.

O x ford  D ye W o rk s , Inc.,
D e fen d a n t.

10

P aterson , N. J., O cto b e r  22, 1929. 
B efore  H on. N ew ton  H. P orter, Ju d ge , (W ith o u t 
a J u r y ) .

A p p e a ra n ce s : F or  the P la in tiff, A rth u r C. 
Dunn, Esq., and  C harles A . H ouston , Esq., (N . Y . 
Bar) ; F or  the D efen d a n t, W a rd  and M cG innis, 
Esqs.

M r. H ou ston — This is an action  b y  I. „ q  
T anen bau m  an d .S on s C om pan y , a co rp o ra -
tion  o f  the State o f  N ew  Y ork , against O x -
fo r d  D ye W ork s , In corp ora ted , a co rp o ra -
tion  o f  the State o f  N ew  Jersey . T he num -
ber o f  counts are fo u r . T he first cou n t is 
still pressed . T he secon d  cou n t has been  
w a ived . T he th ird  cou n t is am en ded  as to 
that stipu lation  th ere , it w as m ade  a th ou s-
and w h ere  fiv e  h u n d red  w as cla im ed . T h e gQ 
fou rth  cou n t is d isposed  o f  b y  the stipu la -
tion  b etw een  counsel.

T he action  arises out o f  an insurance co n -
tra ct en tered  into betw een  I. T an en bau m  
and Sons C om pan y  and th e  O x fo rd  D ye 
W o rk s  on A u gu st 20, 1919. T his con tract 
is a con tra ct w h e re b y  I. T an en bau m  and
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Sons C om p an y  a g re e d  to  p rov id e  insurance 
fo r  a p e r iod  o f  fifte e n  years  at a fix e d  rate 
to  the O x fo rd  D ye W o rk s , Incorporated, 
fo r  its p lan t situated  at O x fo rd  Furnace, 
N ew  Jersey . A t  the tim e the contract was 
en tered  into th ere  w as no fire  protection  at 
O x fo rd  F u rn ace .

T h e C ourt— This is the a ction  w hich  was 
b e fo re  m e on ce  b e fo re  on  m otion s?

M r. M cG inn is— Y es.
^  T h e  C ourt— T h e con tra ct p rov id ed  there

w as a certa in  am ount to  be pa id  to the 
p la in tiff  b y  the d e fen d a n t over a period of 
y ea rs?

M r. M cG inn is— T h at is it, yes.
T he C ourt— A n d  i f  the con tract w as ter-

m inated  it w as to  be  s o -a n d -s o ; m eanwhile 
a sp rin k lin g  system  w as installed , and one 
o f  the row s w as as to w h o  ow ned the

20 sprink lers. A m  I r ig h t?
M r. M cG in n is— T h at is out o f  the case 

n o w ; out you  rem em b er the case. That is 
the case.

M r. H ou ston — W e  have stipulated and 
a g reed  th at the p rov ision s o f  the contract 
perta in in g  to liqu id a ted  d am ages are valid 
and co n tro llin g  in th is action . So that there 

^  is no question  abou t p en a lty  and liquidated
dam ages.

M r. M cG inn is— W e  have agreed  that 
th at is liqu id a ted  d a m ages  and not a pen-
alty.

M r. H ou ston — T h e situation  at the time 
w e  en tered  into the con tra ct w as as I have 
stated , the O x fo rd  D ye  W o rk s  had  a plant
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up th ere , th ere  w as no f ire  p rotection  in 
the tow n , and  M r. T an en bau m  asked  th em  
to  b u y  the insurance at a f ix e d  ra te  fo r  a 
p e r iod  o f  years, w h ich  con tra ct w as en ter-
ed into, w h e re b y  th ey  w ere  to  tak e  a m ini-
m um  o f  $250 ,000  w orth  o f  insurance over 
a p eriod  o f  fifte e n  years.

T h e C ourt— T h ey  d id  n ot do  that, d id  
th ey ?

M r. H ouston— A n d  p a y  a d o lla r  a thous- - -  
and. T h e con tra ct fu rth er  p rov id es  th a t it 
is fu rth e r  sp e c ifica lly  u n derstood  and 
a greed  th at i f  the said  assured shall at any 
tim e d u rin g  the term  o f  this agreem en t fa il  
to  fu lly  ca rry  out the sam e on  its part, or 
sell or d ispose  o f  said business or d iscon tin -
ue business o r  fo r  any reason  cease  to  o c -
cu p y  the prem ises h e re in b e fo re  d escribed , 
or  fi le  or h ave f i le d  a p etition  in ban k ru p t- 2Q 
cy , or in case p ro ce e d in g s  in b an k ru p tcy  
are started  again st th em , the said assured 
shall th ereu p on  im m ed ia te ly  b ecom e  liab le  
to  and  p a y  and  th e  insurance com p a n y  
shall th ereu p on  be entitled  to  re co v e r  fr o m  
the said assured the sum  o f  f ifte e n  h u n dred  
do llars  fo r  each  and every  u n exp ired  year 
or fra c t io n  o f  a y e a r  o f  said term , w h ich  
sum, w ith  in terest to  the date  o f  paym ent, gQ 
is h e re b y  a g re e d  u pon  as liqu id a ted  d am -
ages fo r  fa ilu re  to  ca rry  out the con tra ct 
on its part.

N ow , on D ecem b er  IB, 1928, w e  w ill 
show  you , and it is stipu lated  b y  counsel, 
that the O x fo rd  D ye W o rk s , In corp ora ted , 
sold  and d isp osed  o f  the business, p lant,
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an d  cea sed  to  o ccu p y  th e  prem ises at Ox-
fo r d  F u rn a ce  co v e re d  b y  this contract.

This co n tra ct  w as en tered  into as o f  A ug-
ust 20, 1919, and  con tin u ed  to  D ecem ber 
31 , 1934.

T h e Court-— Six yea rs  y e t?
M r. H ou ston — T h ere  is six and some 

over.
N ow , it is f o r  th at liqu id a ted  dam ages 

that the firs t  cou n t is d irected , w e  claim ing 
that it has six  yea rs  and  a fra c tio n  o f  a year 
at fifte e n  h u n d red  d o llars , w h ich  w ou ld  be 
$10 ,500 . T h e con tra ct stipu lates a fra c-
tion  o f  a y e a r  is the sam e as a year.

T h e  oth er cou n t is d irected  at policies 
th at w ere  so ld  and d e livered  as o f  N ovem -
b er  20, to  tak e  e f fe c t  D ecem b er  1, 1928, 
p rior  to  the b rea ch , and  th at there were 
$50 ,000  w orth  o f  insurance g iven  to them 
un der the con tract, f o r  w h ich  th ey  w ere to 
p a y  a d o lla r  a h u n d re d ; so our claim  is for 
prem ium s due D ecem b er  1 fo r  policies is-
sued in com p lia n ce  w ith  the contract, 
w h ich  w e  cla im  is a thousand  d o lla rs ; and 
th e  oth er cla im  is fo r  $10 ,500  at fifteen  
h u n dred  d o lla rs  a yea r  fo r  six years and a 
fra c tio n  o f  a year.

gQ > N ow , the con tract is adm itted . Stipula-
1 tion  b y  the parties. T he fa c t  o f  the sale and

the deeds, et cetera , are stipu lated and 
a g reed  to  b etw een  the parties. The deliv-
ery  o f  the insurance and the rate is stipu-
la ted  b etw een  the parties.
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The Court— Wasn’t there another bone 
of contention with respect to the amount 
of insurance that was purchased?

M r. Houston— N o ; we have waived this 
cla im .

Mr. McGinnis— That is out of the case.
Mr. Houston— We say we probably 

abandoned certain concessions* and we are 
willing to waive that second count.

The Court— All right.
10Mr. Houston— We want to stipulate that 

on the record.
W e  will offer the contract in evidence.
T h e C ourt— Is y o u r  stipu lation  a ccu ra te  

w ith resp ect to the p eriod  o f  t im e? T he 
Senator seem s to  d isagree .

M r. M cG in n is— The only thing w e dis-
agree  as to  w h eth er  th at fo u rte e n  days over 
the six years— w h eth er  o r  n ot it is rea d  out 
o f  the con tract. E veryth in g  cou n sel has 
stated  is co rrect.

T he C ourt— If the stipu lation  is correct, 
then the am ount, it is u n derstood , shou ld  be 
nine th ousand.

Mr. H ou ston — N o, $10 ,500 .
The C ourt— $10 ,500  fo r  the six  years and 

a fra ction .
Mr. H ou ston — N o ; w e  say th at is fifte e n  „ q  

h u n dred  d o lla rs  a year. Six years  is nine 
thousand.

Mr. M cG inn is— I w an t to  a rg u e  th ey  are 
not entitled  to  th at m uch . I f  th ey  are en-
titled  to  the lum p sum , I  shall argu e th ey  
are entitled  to  the presen t w orth  o f  the 
m on e y ; in o th er  w ord s , $1 ,500  due in 1934,
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th ey  can  on ly  g e t  the va lue at this time, if 
th ey  are entitled  to the lum p sum.

T he C ourt— Y o u  do n ot get m y point. 
M r. D u n n ’s poin t is th at th ey  are entitled—

M r. H ou ston — W e  cla im  th at the con-
tra ct sp ecifie s  th at w e  are entitled to f i f -
teen  h u n dred  d o lla rs  a y ea r  fo r  each and 
every  u n exp ired  y ea r  or fra ction  o f the 
year.

T he C ourt— T hen , you  cla im  seven years.
M r. M cG inn is— I shall, o f  course, dispute 

th at seventh  year.
T he C ourt— V e ry  w ell.
M r. H ou ston — I o f fe r  a certified  copy of 

a d eed , O x fo rd  D ye W ork s , Incorporated, 
to  O x fo rd  P iece  D ye W ork s , dated  Decem-
b er 13, 1928.

T h e C ourt— W h a t is the purpose o f that?
M r. M cG inn is— T o sh ow  that the policy 

w as v io la ted , or the con tract, and from  that 
tim e on th ey  w ere  entitled  to these liqui-
da ted  dam ages.

T he C ourt— T h ere  is no dispute about 
th at l

M r. M cG inn is— N o. I suggest he just re-
cite the deed .

T he C ourt— Y es.
(C e rtifie d  co p y  o f  d eed  m arked  in evi-

d en ce  exh ib it P -2 .)
M r. H ou ston — T o f fe r  a b ill fo r  $500 for 

tw o  p o lic ies  o f  insurance on real estate in 
th e  am ount o f  $50 ,000 , dated  D ecem ber 1, 
1928.

(B ill m a rk ed  exh ib it P -3 .)
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M r. H ou ston — A  bill f o r  $500 fo r  fo u r  
p o lic ies  o f  insurance to ta lin g  $50 ,000  on  
m ach in ery , d a ted  D e ce m b e r  1, 1928.

(B ill m a rk ed  exh ib it P -4 .)
M r. D unn— T h e m atter o f  in terest w ou ld  

be a m atter o f  com p u ta tion  fo r  the C ou rt?
T he C ourt— O h, yes.
M r. H ou ston — T h e p la in tif f  rests.

D E F E N D A N T ’S T E S T IM O N Y
10

M r. M cG inn is— It is a lso  a greed , i f  you r 
H on or p lease , th at th ere  is to  g o  in ev id en ce  
on b e h a lf o f  the d e fe n d a n t the p ro c la m a -
tion  o f  the G ov ern or  o f  N ew  Jersey , dated  
Jan u ary  22, 1925, in w h ich  the d e fen d a n t 
corp ora tion , O x fo rd  D ye W ork s , In co rp o r -
ated , is p ro c la im e d  fo r  n on p a ym en t o f  
taxes. It a p p ea rs  on p a g e  749 o f  Session 
Law s o f  1925. ^0

T he C ourt— T h at is the on ly  ad d ition  you  
have to  the s tip u la tion ?

Mr. M cG in n is— Y es, sir.
T he C ou rt— A ll righ t, n ow , I w ill h ear 

you  on it. It w ou ld  seem  to  the C ou rt that 
this is ra th er a te ch n ica l m atter, and a m at-
ter that is to be la rg e ly  a con stru ction  o f  
the con tract, in v iew  o f  th ese  fa c ts  th at 
have been  stipu lated  w ith  resp ect to  h ow  80 
niLicii is du e fro m  the one to  the oth er I 
su p p ose  th ere  is som eth in g  due fr o m  the 
d e fen d a n t to the p la in t if f?

M r M c G innis— -Y e s .
T he C ourt— -W e start w ith  th a t p rop osi-

tion . I th in k  that is qu ite apparen t.
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M r. M cG innis— M ay b e.
T h e  C o u rt— W e ll, p e rh a p s  not, but, how-

e v e r , w o n ’t  w e be sav in g  tim e if you sub-
m itted  it on b riefs , b e ca u se  I can n o t answ er 
a  p ro p o sitio n  of th is  kind o ffh an d ? You 
w ould  n ot w ish  m e to . I h av e  go t to take 
th is c o n tr a c t  into m y lib ra ry  and exam ine 
it, an d  it seem s to  m e th a t  it w ould be most 
h elp fu l to  th e  C o u rt if w e sav e our breath  
a t  th is s ta g e  of th e  g a m e , b ecau se I might 
re m e m b e r w h a t y o u r a rg u m e n t w as and I 
m ig h t n ot, an d  I w ould  d epend m ore on 
w h a t you m ay  h av e  said  in a  w ritten  mem-
o ran d u m , an d  th e r e fo re , u n d er these cir-
cu m sta n ce s , th e re  b ein g  no ju ry , and it be-
ing n e ce s sa ry  fo r  m e to  exam in e  these docu-
m en ts a t  m y leisu re , I th in k  the m atter 
w ou ld  be e x p e d ite d  if it w ere  reduced to 
a b rie f. Is th e re  o b je ctio n  to  th a t?

M r. Dunn-— J u s t  th is : th a t  w e would like 
to  know  ju s t w h a t th e  S e n a to r ’s points are 

a t  th is tim e.
T h e  C o u rt— W e ll, I th in k  th a t  is fair.
M r. M cG innis— I w ill s ta te  th e  points 

w ith o u t a rg u m e n t.
T h e C o u rt— A ll rig h t. S ta te  them  with-

o ut a rg u m e n t an d  th e n  you can  reply to 
th em , if you d on ’t  know  now  w h at his 
p oints a re  fro m  his p lead in g s.

M r, D unn— W e  h av e  stip u lated  so much.
T h e C o u rt— A ll r ig h t, he does not object 

to  it.
M r. M cG innis— W e ll, th e  firs t  point is 

th is , t h a t  in th is fifte e n th  clau se  of the con-
t r a c t  is th e  p rovision  w hich  sta tes th a t if
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the business is so ld  or  d isp osed  o f, the co n -
tract in e f fe c t  term inates, and  th ey  b ecom e  
entitled  to  these liqu id a ted  dam ages.

In that sam e clau se  it a p p ea rs  a lso the 
fo llo w in g  la n gu age , th a t i f  the. co rp ora tion  
shall cease  to  exerc ise  its co rp o ra te  fu n c -
tions, or i f  p ro ce e d in g s  are taken  again st 
it by  an y State or  b o d y  o f  the U nited  States 
fo r  d issolu tion  and  rev o ca tio n  o f  its ch arter, 
then this sam e even t h a p p en s as stated  b y  
counsel w ith  re fe re n ce  to  the sale o f  the 10 
p rop erty .

N ow , in 1925 the G ov ern or  o f  th e  State 
p roc la im ed  th is co rp o ra tio n  in  a cco rd a n ce  
w ith  the 142nd section  o f  th e  C orp ora tion  
A ct, and  th a t section  states d istin ctly  the 
co rp o ra tio n ’s ch a rter  shall b e co m e  void .
W e  shalT a rgu e  on  ou r firs t  p o in t th a t th at 
be in g  so, a t th at tim e th ere  cam e the r igh t gQ 
o f  the d e fe n d a n t to  d em a n d  this fifte e n  
hu n dred  d o lla rs  d a m a ge , and  he d id  n ot 
do it. It w as w aived . T he corp ora tion  
had, so fa r  as the p roc la m a tion  is con cern -
ed , ceased  to exist.

The C ourt— T h at w as con stru ctive  notice  
to the p la in t if f?

M r. M cG inn is— Y es, s ir .
T he C ourt— D id  n ot n eed  actu a l n o tice ?  qq

Mr. M cG innis— N o ; and I shall argue to 
you r H on or and  ca ll th e ir  a ttention  that in 
that fifteen th  section  o f  this con tra ct it 
does n ot say  th at at th e ir  op tion  this shall 
h appen , bu t it says d istin ctly  i f  any  one o f  
a d ozen  o f  th ings, o f  w h ich  th is is the one
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th in g , h appen s, th at th ereu p on  they  would 
be  en titled  to  these liqu id a ted  dam ages.

N ow , n ot h a v in g  don e  it, and insurance 
th e re a fte r  h a v in g  been  w ritten  up year af-
ter  year, I say th at th at w as n ot done un-
der th is con tra ct o f  1919, w h ich  was ex-
h ib it P-1 in the case, but fr o m  that time on 
w as m ere ly  so m uch  insurance written up 
fr o m  y e a r  to  year, and term inated  when 
w e w en t out o f  business last fa ll.

N ow , th a t is m y firs t  point, w ithout ar-
gu in g .

T he C ourt— W e ll, con sid er this w hen you 
are w ritin g  y o u r  b r ie f, the d ifferen ce  be-
tw een  a de ju re  co rp ora tion  and a de facto 
co rp ora tion . T h ey  w ere  still a de facto 
co rp ora tion , even  w ith  the proclam ation  of 
the G overn or  fo r fe it in g  th eir charter.

M r. M cG inn is— D e fa c to  on ly  fo r  the 
pu rp ose  o f  w in d in g  up th eir business. It 
p rov id es  th at the b o a rd  o f  d irectors there-
a fte r  shall be  trustees.

T h e C ourt— D o you  su ppose  that if this 
com p a n y  con tin u ed  as a de fa c to  corpora-
tion  and d id  business w h ile  the proclam a-
tion  w as in e ffe c t , that th ey  cou ld  not sue 
as a co rp o ra t io n ?

M r. M cG inn is— T h ey  cou ld , perhaps, but 
I do  n ot th ink  y o y r  H on or gets my full 
point. P erh a p s  I have n ot m ade myself 
clear. M y poin t is th is : T h ey  say that if a 
certa in  even t h a p p en s— never m ind what 
h a p p en s a fte rw a rd — th at shall be the test. 
In oth er w ord s , the event is the test when 
fifte e n  h u n d red  d o llars  a yea r shall start.
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I sa y  th at even t determ in ed  th at co n tra ct  
lim it.

T he C ourt— T h at m ay  be a w a y  to  in ter-
pret it, bu t y ou  ca n n ot say , can  you , th a t 
that is w h a t th ey  in ten ded  it to  m ea n ?

M r. M cG in n is-—It is th ere  in b la ck  and 
w hite. I f  th e y  had  in ten ded  som eth in g1 d if -
feren t, it w ou ld  seem  th ey  w ou ld  have said 
so, o r  th ey  w ou ld  have sa id , “ at th eir o p -
tion^ ’ o r  u se d -m o re  libera l lan gu age . In 
oth er w ord s , the C ourts m ay  n ot m ake the 10 
parties a con tract.

The n ext p o in t I shall argue* th ey  are 
not entitled , a s ;fa r  as.th is  f i fte e n  h u n dred  
d ollars a y e a r  is con cern ed , to  m ore  than 
on e-yea r at th is tim e; T h e y  m ust sue eacn  
yea i fo r  the fifte e n  h u n d red  dollars . Tn 
su pport o f  th a t I shall cite  to  y ou r H on or 
17 C orp u s Juris, 850 , b eg in n in g  a t 847, and 
a ca se  in the N ew  Y o rk  cou rt.

M y next, step  is, i f  th e y  are e u d tled  to  
re co v e r  that, so fa r  .as th is f i fte e n  h u n dred  
d ollars a y e a r  is  co n ce rn e d , th a t th ey  m ay 
on ly  re co v e r  on e  y e a r  a t this tim e, and I 
shall cite to  y o u r  H o n o r  B reck n a gek  versus 
S teinw ay, at 77 N orth ea stern . R eporter, 
8dr.-

T he nexfepoin t w ill  be  th a t  i f  y o u rJ Io n o r  
does n ot tak e  th a t1 view ,-— o f  course, as I 
step fro m  poin t to  p o in t I am  n o t  co n ce d -
ing I  h ave to  g o  fu rth er—

T he C ourt-^ -C ertain ly  not.
Mr. M cG inn is— M y n ext poin t is that 

th ey  w ou ld  be en titled  on ly  to the presen t 
w orth  o f  this m on ey , i f  th ey  are entitled  to
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a lum p sum . T h at is to say, they are not 
en titled  to  fifte e n  h u n d red  d ollars w hich is 
to  fa ll  due in January , 1934, but are only 
entitled  to  the p resen t w orth  o f  it.

T h e C ourt— I su ppose  th a t w ou ld  be self- 
ev ident, p a rticu la rly  i f  th ey  w ere  entitled 
to in terest on any sum s past due.

M r. M cG inn is— Y es, certa in ly . A nd then 
I shall fin a lly  a rgu e th at th at clause with 
re fe re n ce  to  a fra c t io n  o f  a year could  on-
ly  dea l w ith  the th irteen  unexp ired  days. 
In oth er w ord s , th ey  are n ot entitled to f i f -
teen  h u n d red  d o lla rs  un der a fa ir  reading 
o f  th a t con tract, bu t are on ly  entitled to 
such  p rop ortion  o f  f ifte e n  hundred  dollars 
as th irteen  days bears  to  three hundred 
and six ty -five .

T h ose  are our points.
T h e C ourt— M r. M cG inn is m ay have ten 

d a y  to tw o  w eek s  to  p rep a re  his b rie f and 
p resen t it to  the oth er  side, and they may 
have a w eek  to  rep ly , so th at three weeks 
fr o m  n ow  I can  get to w ork . In the mean-
tim e, M r. K e lle y  w ill tran scribe  the stipu-
lation  o f  fa c ts  and  hand m e the papers with 
them .

M r. D unn— W e  are o ffe r in g  a chattel 
m ortg a g e  fr o m  the O x fo rd  P iece  D ye Works 
to  O x fo rd  D ye W ork s , In corp orated , dated 
D e ce m b e r  13, 1928, re co rd e d  b ook  27 of 
ch a tte l m ortga ges  in W a rren  County 
C lerk ’s o f f ic e ,  p a g e  277.

(P a p e r  m a rk ed  exh ib it P -5 .)
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NEW JERSEY SUPREME COURT 
(Passaic County.)

A rth u r’ Cl D unn, Esq., A tto rn e y  f o r  P la in tiff.
W ard  M cG inn is, E sqs., A ttorn ey s  fo r  D e fe n d -

ant.
Porter, S. C. C.

This case, by  con sen t o f  cou n sel, is subm itted  on 
an agreed state o f  fa c ts  to be d e c id e d  b y  the C ourt 20 
without a; ju ry . T h e action  is to re co v e r  an am ount 
claim ed to be due u n der a con tra ct o f  insurance.
The dispute, is as to the am ou n t due. T he co n -
tra c t  was en tered  into b etw een  the parties on A u g -
ust 20 , 1 9 1 9 , w h e re b y  the p la in tiff  a greed  to p ro -
em e iire  in s u ra n ce 'fo r  d e fe n d a n t on p rop erty  at 
O xford F urnace* this State, f o r  a p eriod  fro m  that 
date until D ecem b er  3 1 , 1 9 3 4 . W e  are on ly  con - QA 
cerned with the fifte e n th  clause o f  the con tra ct ' 
which p rov ides fo r  liqu id a ted  da m ages  o f  $1 ,500 
for each u n exp ired  y e a r  o r  fra ct io n a l p a rt th ere -
of to be paid  b y  the d e fe n d a n t in d e fa u lt  o f  the 
contract. This, c lau se  a lso  p rov id es  th at th ere  w ill 
be a defau lt in  certa in  con tin gen cies, a m on g  w h ich  
18 *n the event o f  the rev oca tion  c f  the d e fe n d a n t ’s

Action at Law.

10

OPINION
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ch arter. T he ch a rter  w as re v o k e d  fo r  the non-
paym en t o f  taxes fo r  the y ea r  1922 b y  uhe State 
in 1925. In spite o f  th is b re a ch  the parties con-
tin u ed  in the p e r fo rm a n ce  o f  the con tract until 
D e ce m b e r  13, 1923, w h en  the con tract cam e to an 
end  becau se  o f  the sale o f  the prop erty .

T h e d e fe n d a n t says th at the con tract cam e to an 
end in 1925 o w in g  to the rev oca tion  o f  its charter 
and th at the d ea lin gs  b e tw een  the parties since 
w ere  n ot su b je c t  to the term s o f  the contract.

10 W h ile  it is true th at the la n gu age  o f  the fifteenth 
clause d oes  term inate the con tra ct under these 
con d ition s, still such  term in ation  is at the option 
o f  the p la in tiff. T h at p rov is ion  w as in the con-
tra c t  fo r  the b e n e fit  and  p ro tection  o f  the plaintiff 
and it cou ld  su rely  w aive  its righ t. The defend- 

' ant can n ot d isch a rge  its ob lig a tion  b y  its ow n de-
fa u lt . V ick e rs  v. E le ctro zo n e  C o., 65 N. J. L., 665.

90 T h e p la in tiff  d id  b y  its su bsequent action waive 
its r igh t o f  rev oca tion  and the d e fen d a n t so under-
stood  b y  con tin u in g  to  p e r fo rm  its part o f  the con-
tra ct until it so ld  the p rop erty .

T he d e fe n d a n t fu rth er  con ten ds that if  recovery 
be h ad  it sh ou ld  n ot be b ased  on seven years as 
c la im ed  but on six years and  a sm all fraction  of a 
year. A lso  th at the basis o f  re co v e ry  should not 
be  the fu ll  am ount cla im ed  becau se  same is not 
a ll due n ow , som e com es due at the rate o f $1,500 
an n u ally  h erea fte r , and th at the p rop er  measure 
o f  d a m age  is the presen t w orth  o f  the total sum. 
T h e  fig u re  subm itted  un der this th eory  is $7r 
443 .92  as again st $10 ,500  cla im ed .

T h e con tra ct is n ot su scep tib le  o f  this construc-
tion . Its la n gu age  is th a t in case o f  default the 
p la in tif f  shall “ th ereu p on  be  entitled  to recover
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the sum o f  $ i ;5 0 0  f o r  ea ch  and  every  u n exp ired  
year or fra ct io n  o f  a y e a r  o f  sa id  te rm .”  It seem s 
clear that such  sum s b eca m e due n ot ea ch  y e a r  
during the b a la n ce  o f  the term  but u pon  the date 
of the breach . It is eq u a lly  c le a r  th a t a fra c t io n  
o f a year m ay be fig u re d  at th e  sam e am ou n t o f  a 
full y ear.

T here is a cla im  fo r  the con tra ct p r ice  o f  insur-
ance fo r one y e a r  am ou n tin g  to the sum  o f  $1 ,000 
which is not in d ispute.

Judgm ent m ay be en tered  fo r  this sum  tog e th er  10 
with the sum o f  $ 10 ,500  w ith  in terest fr o m  D e -
cem ber 1, 1928, in fa v o r  o f  the p la in tif f  and 
against the de fen d an t.

N ew ton  H. P orter,
S uprem e C ourt C om m issioner, 

O ccu p y in g  the P osition  o f  
C ircu it C ourt Ju dge.

Paterson, N. J.,
D ecem ber 30, 1929. ^

30
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N E W  JE R SE Y  SU PR E M E  C O U R T  
(P assa ic  C ou n ty .)

I. T an en bau m  Son and  C o., a\ 
corp ora tion , I

P la in t iff  7
vs. \ A ction  at Law.

O x fo rd  D ye  W o rk s , In corp orâ t-! 
ed , a co rp ora tion , \

IO D efen d a n t. I

P O S T E A

This case w as tried  b e fo re  H on . N ew ton  H. Por-
ter, S uprem e C ourt C om m issioner, occu pyin g  the 
position  o f  C ircu it C ou rt Ju d ge  at the Passaic Cir-
cuit, u pon  a stipu lation  o f  fa c ts  subm itted and 
a g reed  u pon  b y  the A ttorn ey s  o f  the respective 

20 parties on D e ce m b e r  30th, 1929.
A  gen era l v e rd ic t  w as ren d ered  against the de-

fe n d a n t and  in fa v o r  o f  the p la in tiff  fo r  the sum 
o f  E leven  th ou san d  one h u n dred  and fifty -s ix  dol-
lars and tw en ty -fiv e  cents ($ 1 1 ,1 5 6 .2 5 ) on the 
first  co u n t ; and  one th ou san d  six ty -five  dollars 
($ 1 ,0 6 5 ) on the th ird  co u n t ; the w h o le  am ount be-
in g  tw e lv e  th ou san d  tw o  h u n d red  and twenty-one 
d o lla rs  and  tw en ty -fiv e  cents ($ 1 2 ,2 2 1 .2 5 ).

SO N ew ton  H . P orter,
S u prem e C ourt Commissioner, 

o ccu p y in g  the position of 
C ircu it C ourt Judge.
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E X H IB IT  P-1

This A greem en t, m ade this 20th  d a y  o f  A u gu st 
1919, betw een  th e  C orp ora tion  o f  I. T an en bau m  
Son & Co., o f  the B orou g h  o f  M anhattan , in the 
City and State o f  N ew  Y o rk , h ere in a fte r  design at-
ed the b rok er  an d  O x fo rd  D ye  W ork s , In co rp o r -
ated, h ere in a fter  d es ign a ted  the assured, W itn es- 
seth :

That, fo r  and  in con sid era tion  o f  the sum  o f  one 
dollar in terch a n gea b ly  in hand pa id , b y  ea ch  o f  .10 
the parties h ereto  to  the oth er, the re ce ip t  w h e re -
of is h ereby  a ck n o w le d g e d , and  o f  the severa l 
covenants and agreem en ts h ere in a fte r  set fo r th , 
and to be p e r fo rm e d  b y  the said  parties resp ectiv e -
ly, it is h ereb y  stipu lated  and  a g reed  b y  and  b e -
tw een the parties h e r e t o :

F irst: T h at the assured shall, du rin g  the p eriod  
from  the T w en tieth  d a y  o f  A u gu st, 1919 to  the 
Thirty First d a y  o f  D ecem b er, 1934, th rou gh  th e  20 
broker as its agen t, ord er , a p p ly  fo r , p rocu re  and 
accep t policies  o f  F ire  In suran ce, fr o m  such fire  
insurance com pan ies, and in d iv idu a l u n derw riters 
as now are or m ay be h e re a fte r  adm itted  or p e r -
m itted to do business in the State o f  N ew  Y ork , or  
New Jersey, or P en n sylvan ia , or  R h od e  Island , or 
M assachusetts, o r  Illinois, o r  fr o m  such oth er  as 
may be a greed  u pon , on  M erch an d ise , M ach in ery , 
Furniture, F ixtures and  Im provem en ts o f  the as- 30 
sured, or in its possession  or con tro l in o r  on  the 
buildings and prem ises situate and  k n ow n  as on 
the south side o f  D e la w a re  L ack a w an n a  and W est-
ern R ailroad  track s, O x fo rd  F u rn ace , W a rre n  C o.,
New Jersey, and u pon  the said  bu ild in gs and 
prem ises and u pon  the rents o f  said bu ild in gs and 
prem ises, and u pon  the use and o ccu p a n cy  o f  said 
buildings and prem ises and  the use and o ccu p a n cy
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o f  the business co n d u cted  th erein  and thereon. 
Said  p o lic ies  to  be  at a ll tim e in am ounts at least 
equ a l to  the fu ll va lu e  o f  sa id  p rop erty  and items 
resp ectiv e ly , and at no tim e less than T w o Hun-
d red  and F ifty  T h ou san d  ($ 2 5 0 ,0 0 0 .) D ollars on 
M erch an d ise , M a ch in ery , F urniture, Fixtures and 
/o r  Im provem en ts, on  C om m issions a n d /o r  Profits, 
on  U se and  O ccu p a n cy , on B u ild in gs and Rents.

A n d  the assured h ereb y  au th orizes  the broker, 
as its agen t and fo r  its a ccou n t to  p rocu re  and pay 

^  fo r  such  p o lic ies  and agrees fr o m  tim e to time to 
advise and  in fo rm  the b ro k e r  as to  the value of 
said p rop erty  and item s resp ectiv e ly , and the as-
su red ’s con sequ en t requ irem en ts o f  insurance as 

a foresa id .
S e c o n d : A n d  the assured h ereb y  covenants and 

agrees that it w ill p a y  on  dem an d  to the broker, at 
the u n iform  rates o f  O ne D o lla r  ($ 1 .0 0 ) on said 
M erch an d ise , M ach in ery , F urn iture and Fixtures, 

^  a n d /o r  Im provem en ts, on sa id  U se and Occupancy, 
on said  C om m issions a n d /o r  P ro fits , on said Build-
ings and  Rents, p er  y ea r  fo r  each  and every one 
H u n dred  D olla rs  o f  In suran ce p rocu red  originally 
or as ren ew a ls  b y  the b ro k e r  fo r  the assured (whe-
th er the p o lic ie s  fo r  such insurance be procured or 
pa id  fo r  b y  the b ro k e r  at g rea ter  or less rates than 
said r a t e s ) , a ll sum s w h ich  m ay accru e, or become 
due, b y  virtue o f  this con tract, w h eth er the pre 
m ium s on said p o lic ies  have been  paid by the 
b ro k e r  or not, but the b ro k e r  shall, nevertheless, 
h o ld  the assured harm less fr o m  liab ility  to pay the 
prem ium  a secon d  tim e on  any p o licy  fo r  which 
the assured shall have a lrea d y  pa id  the b iokei.

F ifte e n th : It is fu rth er  sp e c ifica lly  understood 
and a greed  th a t if  the said assured shall, at any
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time during the term  o f  this agreem en t, fa il  to  
fu lly  carry  out the sam e on  its part, o r  se ll o r  d is-
pose o f  sa id  business, o r  d iscon tin u e business, o r  
fo r  any reason  cease  to  o ccu p y  the prem ises, h ere -
inbefore d escr ibed , or f i le  o r  h ave f i le d  again st it 
a petition in b an k ru p tcy , resu ltin g  in an a d ju d ica -
tion o f  b an k ru p tcy  e ith er vo lu n ta ry  o r  in voluntary , 
or if the assured (b e in g  a co rp o ra tio n ) shall co m -
m ence, or ca rry  on  p ro ce e d in g s  fo r  a vo lu n ta ry  dis-
solution, or shall cease  to  exercise  its co rp ora te  
functions, or  i f  p ro ce e d in g s  are tak en  again st it b y  
any State or b y  the U nited  States fo r  a d issolution  
and revocation  o f  its ch arter, sa id  assured shall 
thereupon im m ed iate ly  b e co m e  liab le  to  and  p a y  
to said brok er, and  the sa id  b ro k e r  shall th ereu p on  
be entitled to re co v e r  fr o m  said  assured the sum 
o f F ifteen  H u n dred  ($ 1 5 0 0 .)  D o lla rs  fo r  each  and 
every un exp ired  y e a r  o r  fra c t io n  o f  a y ea r  o f  said 
term, w hich  sum , w ith  in terest th ereon  to the date 20  
o f paym ent, is h ereby  a g re e d  u pon  as liqu idated  
dam ages fo r  the fa ilu re  o f  sa id  assured to  carry  
out said con tract u pon  its part. It is e sp ecia lly  un-
derstood, h ow ever , th at the b ro k e r  m ay  con tract 
in advance w ith  insurance com p a n ies  or u n der-
writers to p rov id e  insurance to  the assured du rin g  
the w h ole  or part o f  the term  h e r e o f ;  th at the 
broker, by  reason  o f  ex p erien ce , sk ill and e x ce p -
tional fa cilities , can  p ro b a b ly  secu re  o r  has secu r- gQ 
ed such insurance at sp ec ia lly  re d u ce d  co s t ; and 
it is agreed  that i f  fo r  any p artia l or o th er  b rea ch  
o f this con tract b y  the assured, it b ecom es  n eces-
sary to ascerta in  the a ctu a l d a m a ges  s u ffe re d  b y  
the broker, instead o f  resortin g  to  sa id  liqu id a ted  
and stipu lated d a m ages , th at said  fa c ts  shall be 
sdven fu ll e ffe c t .
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It is fu rth er  sp e c ifica lly  u n d erstood  and agreed 
th at this con tra ct is m ade , execu ted  and delivered 
in the B orou gh  o f  M anhattan , in the City and 
State o f  N ew  Y o rk , and the righ ts and obligations 
o f  the parties u n der the sam e are to  be governed 
and determ in ed  b y  the law s o f  the State o f New 

Y ork .
It is sp e c ifica lly  u n d erstood  and  a greed  by and 

b etw een  the parties h ereto , th at all policies o f fire 
insurance to  be  p ro cu re d  and fu rn ished  by the 

^  b ro k e r  un der and pursuant to  p a ra gra p h  First of 
this agreem en t, and any and all ren ew als o f such 
p o lic ie s  shall con ta in  a O ne H u n dred  per cent. 
( 1 0 0 % )  co -in su ran ce  or  a vera ge  clause in the us-
ual fo rm  a d op ted  and  used b y  F ire  Insurance Com-
panies, and that the rate a greed  to  be paid for 
such fire  insurance by. the assured is based upon 
p o lic ie s  con ta in in g  such  O ne H u n dred  per cent. 
( 1 0 0 % )  co -in su ran ce  or a vera ge  clause.

20 It is sp e c ifica lly  u n d erstood  and agreed  by and 
betw een  the parties h ereto , that no change in the 
nam e or m em bersh ip  o f  said firm , o f  the assured, 
n or a d issolu tion  o f  said firm , shall in any wise 
re lease  said  firm  or any o f  the present members 
th e re o f fro m  any o f  the covenants, term s or con-
d itions o f  this a greem en t, but each  and all o f the 
m em bers o f  sa id  firm  as at presen t constituted 
land th eir leg a l represen tatives  shall rem ain liable 

80 under this con tra ct fo r  the fu ll term  hereinbefore 

nam ed.
In W itn ess W h e r e o f, the parties hereto have 

d u ly  execu ted  this instrum ent the day and yeai 

firs t  above  w ritten .
M oses Tanenbaum , 

B roker.

Hester J. Saul,
W itn ess as to  the B roker.
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A d o lp h  R u tler, Pres.
O x fo rd  JDye W o rk s , Inc.

F red  E. N ich ols ,
W itness as. to  th e  A ssu red .
B efore m e A u gu st 2 0 th ,.1919.

L ou is  S tein hardt,
N ota ry  P u b lic , O x fo rd , N . J.

In con sideration  o f  the execu tion  o f  the w ith in  
agreem ent b y  the party  th erein  d esign ated  the 
broker at th e  requ est o f  the u n dersign ed  h e re a fte r  
designated the gu aran tor, the g u a ra n tor h e re b y  ^  
guarantees unto the b ro k e r  th at the p a rty  d es ig -
nated the assured in the w ith in  agreem en t w ill 
fu lly and fa ith fu lly  p e r fo rm  the w ith in  agreem en t 
and all the term s and con d ition s  th ereo f.

A d o lp h  R utler, Pres.
D ated:- A u gu st 20th , .1919.
W itness: F red  E. N ich ols

E X H IB IT  P -2 20
A bridgm en t o f  P -2  b y  agreem en t o f  counsel. 
W arranty  D eed  m ade  b y  O x fo rd  D ye  W o rk s  In-

corporated , a co rp ora tion  o f  State o f  N. J. to  O x -
ford  P iece D ye W ork s , Inc., D ated  D ec. 13th, 
1928, a ck n o w le d g e d  D ec. 13th, 1928, re ce iv ed , 
Dec. 14, 1928. B ook  2 5 3 y D e e d s  fo r .W a r r e n  C o.,
P. 3/74. 'C on sideration  $50 ,000 . C on vey in g  the 
premises d escr ib ed  in  E xh ib it P -1 .

v 30

E X H IB IT  P-3
In account w ith O xford  D ye W orks, Inc., O xford  

Furnace, N. J., dated 12-1-28. D ecem ber 1, 1928 to 
December 1, 1929, 7045, M ercury, $25,000.,. S /S . o f
D. L. & W . R. R., Tracks a t O xford  Furnace, N. J. 
December 1, 1928, to  D ecem ber 1, 1929, 222246, Ins. 
Co. o f N .A ., $25 ,000 . S /S  o f  D .L. & W . R .R . T ra ck s  
at O xford Furnace, N. J.,$50,000. Building, One
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Y ear @  $1.00 per $100. as per agreem en t $500.00. 
The above policies have been issued fo r  a period of 
three years fro m  D ecem ber 1, 1926, to December 1, 
1929. W e are ch arg in g  you  each  year fo r  one year’s 
insurance at the con tract rate. This is the last 
installm ent due on these policies.

E X H IB IT  P-4
In  account w ith  O x ford  D ye W orks, Inc., Oxford 

F u rn ace , N . J., da ted  12-1-28 . D ecem b er 1, 1928, 
52728, Springfield F  & M, $12,500., s/,s o f  D. L. & W.
R. R. Tracks at O x ford  Furnace, N. J. December 
1, 1928, 1328, G len  F alls, $ 1 2 ,5 0 0 .,s /s  o f  D.L. &W.
R. R. Tracks a t O xford  Furnace, N. J. December 1, 
1928, 1765, A etn a  o f  H tfd ., $12 ,500 ., s /s  o f D.L.& 
W .R .R . T ra ck s  at O x fo rd  F u rn ace , N. J. Dec. 1, 
1928, 449483, No. B rit & Merc.» $12,500, s /s  o f D. L  
& W .R .R . T ra ck s  at O x fo rd  F u rn ace , N .J., $50,000. 

2Q M achinery, O n e ‘ Y ear @  $1.00 per $100. as per 
agreement.., $500.00. Renewal.

E X H IB IT  P-5
A b rid g m e n t o f  E xh ib it P -5  b y  consent o f coun-

sel.
C hattel M ortgage

O x fo rd  P iece  D ye W ork s , Inc., a corporation of 
the State o f  N ew  Jersey  to  O x fo rd  D ye Works, 

g0 Inc., a co rp ora tion  o f  the State o f  N ew  Jersey, 
D ated , D ecem b er  13, 1928, a ck n ow led ged , De-
cem b er 13, 1928, r e c ’ d, D ecem b er  14, 1928.
B ook  27, C. M . W . C o., P. 277. C onsideration $45,-
000 .00 . C over in g  ch atte ls  in prem ises described 
in E xh ib it P -1 .
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E X H I B I T  D -l

N E W  J E R S E Y  C O U R T  O F  E R R O R S  
A N D  A P P E A L S

It is h ereb y  stip u la te d  an d  a g re e d  t h a t  th e re  
was a P ro c la m a tio n  o f th e  G o v ern o r o f N ew  J e r -
sey, d ated  J a n u a r y  2 2 n d , 1 9 2 5  in w h ich  th e  O x-
ford Dye W o rk s , In c ., C h a rte r , is p ro cla im e d  d e-
faulted by n o n -p ay m en t o f ta x e s .

[. Tanenbaum  Son an d  C o., In c ., 
P la in tiff ,

vs.
Oxford D ye W o rk s , In c .,

D e fen d an t.
10

STIPULATION

A rth u r  C. D unn, 
A tto rn e y  o f P la in tiff . 
W a r d  & M cG innis, 
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en 5 MAY.T.193G

New Jersey Court of Errors and Appeals
I. T an n en b au m  Son & C o., a  

co rp o ra tio n ,
P la in tiff-R e sp o n d e n t,

vs.
O xford  D ye W o rk s , In c o rp o ra t-

ed,
D e fe n d a n t-A p p e lla n t.

BRIEF ON BEHALF OF DEFENDANT- 
APPELLANT

S T A T E M E N T  O F  F A C T S

This is an  a p p e a l fro m  a  ju d g m e n t in fa v o r  of  
the plaintiff, re n d e re d  a t  th e  P a s s a ic  C ircu it of  
the S uprem e C o u rt. T h e ca se  w as trie d  w ith o u t  
a ju ry  b efo re  J u d g e  P o r te r , upon an  a g re e d  s ta te  
of fa cts . S u b stan tia lly  th e se  f a c ts  a re  as  fo llo w s : 

The p laintiff is e n g a g e d  in th e  in su ran ce  busi-
ness in th e  C ity  of N ew  Y o rk , an d  in A u g u st, 1 9 1 9 ,  
entered into a  c o n tr a c t  w ith  th e  d e fe n d a n t to  fu r -
nish in su ran ce co m m en cin g  fro m  th e  2 0 th  o f A u g -
ust of th a t  y e a r , to  th e  3 1 s t  o f D e ce m b e r, 1 9 3 4 .  
This c o n tra c t  is se t o u t as E x h ib it  P -1 , P . 3 1 , S. of
C. T h ere  w as a  provision  fo r  liq u id ated  d a m a g e s , 
by w hich th e  sum  of $ 1 5 0 0 .  e a ch  y e a r  w as fix e d  
as the d a m a g e , in th e  ev en t of a  b re a c h  by th e  
assured. I t  is a d m itte d  by th e  p la in tiff , th a t  th e  
d efendant c a r r ie d  o u t its c o n tr a c t  until th e  1 3 th  of 
D ecem ber, 1 9 2 8 , (C o m p la in t, P . 5 , 1. 3 0 ) ,  and  
grounds its a ctio n  on th e  th e o ry  t h a t  th e re  w as  
seven y e a rs  w h ich  th e  c o n tr a c t  h a d  still to  ru n , th e  
exact period  b ein g  s ix  y e a rs  an d  som e tw o  w eek s



2
th e  p la in tiff , h o w ev er, co n ten d in g  th a t  the con-
t r a c t  en titled  th e m  to  $ 1 5 0 0 . fo r  an y  portion of a 
y e a r  th a t  th e  c o n tr a c t  w as b ro k en .

On D e ce m b e r 1 3 th ,1 9 2 8 , th e  d efen d an t sold its 
p la n t, an d  it is b ecau se  o f th is , th a t  th e  plaintiff 
cla im s a  r ig h t of a ctio n  a ro se .

P la in tiff  co n ten d s th a t  th e re  w as a  b reach  of 
c o n tr a c t , an d  th e  r ig h t to  d em an d  d am ag es arises 
out of th e  1 5 th  c lau se  of th e  c o n tr a c t . This clause 
a p p e a rs  a t  th e  b o tto m  of P . 3 2 , S. of C., and is as 

fo llo w s :
“ It  is fu r th e r  sp e c if ica lly  understood and 

a g re e d  th a t  if th e  said  assu red  shall, a t any 
tim e d u rin g  th e  te rm  of th is agreem en t, fail 
to  fu lly  c a r r y  o u t th e  sam e on its part, or 
sell o r dispose of said  business, or discon-
tin u e business, or fo r  an y  reaso n  cease to 
o ccu p y  th e  p rem ises h ere in b efo re  described  
or file o r h av e  filed a g a in st it a petition in 
b a n k ru p tcy , re su ltin g  in an  ad ju d ication  of 
b a n k ru p tcy  e ith e r  v o lu n ta ry  or involuntary, 
o r if th e  a ssu re d , (b e in g  a corporation) 
sh all co m m en ce  o r c a r r y  on p roceedings for 
a  v o lu n ta ry  d issolution , o r sh all cease to ex-
erc ise  its c o rp o ra te  fu n ctio n s, o r if proceed-
ings a re  ta k e n  a g a in st it by an y  S tate  or by 
th e  U n ited  S ta te s  fo r  a  dissolution and re-
v o ca tio n  o f its c h a r te r , said  assured  shall 
th e re u p o n  im m ed ia te ly  b eco m e liable to 
an d  p a y  to  said  b ro k e r , an d  the. said broker 
sh all th e re u p o n  be en titled  to  reco v er from 
said  a ssu red  th e  sum  of F if te e n  Hundred 
D o llars  ( $ 1 5 0 0 .0 0 )  fo r  e a ch  and every un-
e x p ire d  y e a r  or f ra c tio n  of a y e a r  of said 
te rm , w h ich  sum , w ith  in terest thereon to
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th e  d a te  of p a y m e n t, is h e re b y  a g re e d  u p -
on as liq u id ated  d a m a g e s  f o r  th e  fa ilu re  of  
said  assu red  to  c a r r y  out said  c o n tr a c t  up-
on its p a r t . I t  is e sp e cia lly  u n d ersto o d , 
h o w ev er, t h a t  th e  b ro k e r  m a y  c o n tr a c t  in 
a d v a n ce  w ith  in su ran ce  co m p an ies o r un-
d e rw rite rs  to  p ro vid e in su ra n ce  to  th e  a s -
su red  d u rin g  th e  w ho le  o r p a r t  of th e  te rm  
h e r e o f ; th a t  th e  b ro k e r , by re a s o n  of e x p e r-
ience , skill an d  e x ce p tio n a l fa c ilitie s , ca n  
p ro b ab ly  se cu re  o r h as se cu re d  su ch  in su r-
an ce  a t  sp e c ia lly  re d u ce d  c o s t ;  an d  it is 
a g re e d  t h a t  if  fo r  an y  p a r tia l  o r o th e r  
b re a ch  of th is c o n tr a c t  by th e  a ssu re d , it  
b eco m es n e ce s sa ry  to  a s c e r ta in  th e  a c tu a l  
d a m a g e s  su ffe re d  by th e  b ro k e r , in stead  of 
re so rtin g  to  said  liq u id ated  an d  stip u la te d  
d a m a g e s , th e  said  f a c ts  sh all be g iv en  fu ll  
e f f e c t .”

It also a p p e a re d  in th e  co u rse  of th e  tr ia l , t h a t  
in 1 9 2 5 , th e  co rp o ra tio n  c h a r te r  w as p ro cla im e d  
defaulted  fo r  n o n -p a y m e n t o f ta x e s  fo r  th e  y e a r  
1922  (Session L a w s, 1 9 2 5 , p. 7 4 9 ) .

Ju d g e  P o r te r  fo u n d  in fa v o r  of th e  p lain tiff, fo r  
the entire  am o u n t, v iz ., $ 1 5 0 0 .  a y e a r  fo r  seven  
years.

The d e fe n d a n t’s co n ten tio n s su b sta n tia lly  a re  as  
fo llo w s:

1. T h a t w hen th e  co rp o ra tio n  c h a r te r  w as p ro -
claim ed d e fa u lte d  by th e  G o v ern o r, t h a t  fo rth w ith  
the co n tra c t  w as d eterm in ed  an d  th e  p lain tiff b e-
cam e en titled  to  d a m a g e s . T h a t  th e r e a f te r ,  an y  
insurance w ritte n  up by th e  p lain tiff, an d  p aid  fo r
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by th e  d e fe n d a n t, w as o r w e re  b ased  on a con-

t r a c t  o r c o n tr a c ts  fro m  y e a r  to  y e a r .
2 . T h a t  if  th e  p lain tiff w as en titled  to  maintain  

th is  a c tio n  as of a  b re a c h  in 1 9 2 8 , th a t  th e  plain-
t i f f  w as only e n titled  to  th e  p re se n t w o rth  of $1,-
5 0 0 .0 0  e a c h  y e a r  fo r  th e  seven  y e a rs  of th e  unex-
p ired  te rm  o f th e  c o n tr a c t .

3 . T h a t  th e  a ctio n  o f th e  p la in tiff  w as pre-
m a tu re ly  b ro u g h t, w ith  re s p e c t  to  d am ag es arising 
a f te r  th e  in stitu tion  of th e  actio n .

T h e  ca se  w ill be a rg u e d  on th ese  points, and in 

th is  o rd e r.

POINT I.

THE FORFEITURE OF THE DEFENDANT’S 
CHARTER IN 1925 TERMINATED THE CON- 
TRACT AND PLAINTIFF BECAME ENTITLL 
TO DAMAGES AT THAT TIME.

A n y  in su ra n ce  t h e r e a f te r  w ritte n  by plaintiff 
f o r  d e fe n d a n t w as n o t u n d er th e  c o n tr a c t  sued up-
on. A  c a re fu l re a d in g  of th e  1 5 th  clau se  shows 
t h a t  it w as sp e cif ica lly  a g re e d  th a t  if, a t  any time, 
d u rin g  th e  te rm  of th e  c o n tr a c t , th e  d efen d an t did 
an y  one of a  n u m b er o f th in g s, th a t , in the lan-

g u a g e  of th e  c o n tra c t ,
“ S aid  assu red  sh all th ereu p o n  immedi-

a te ly  b eco m e liab le to , and  p ay  to said 
b ro k e r , an d  th e  said  b ro k e r sh all thereupon  
be e n titled  to  r e c o v e r  fro m  said  assured, 
th e  sum  of $ 1 5 0 0 .  fo r  e a ch  and every un-
e x p ire d  y e a r , o r  fra c tio n  of a  y e a r  of said 
te rm , e t c .” (P . 3 2  a t  b o tto m , P . 33 , 1. 13 to

1 9 .)
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B ecau se  of th e  fa ilu re  of th e  d e fe n d a n t to  p a y  

its co rp o ra te  t a x  fo r  th e  y e a r  of 1 9 2 2 , th e  G o v er-
nor of th e  S ta te  by p ro cla m a tio n , as  show n in S es-
sion L aw s of 1 9 2 5 , p a g e  7 4 9 , p ro cla im e d  d e fe n d -
ant’s c h a r te r  d e fa u lte d  fo r  th a t  re a so n , an d  d e-
clared  it to  be re v o k e d , in o p era tiv e  an d  void. T h e  
exact la n g u a g e  b ein g  as fo llo w s :

“ T h e c h a r te r  is rev o k ed  an d  all p o w ers  
c r e a te d  by su ch  co rp o ra tio n  a re  d e c la re d  
in o p era tiv e  an d  v o id .”

This p ro cla m a tio n  is in a c o rd a n c e  w ith  th e  p ro -
vision of th e  C o rp o ra tio n  A c t, S ectio n  1 4 2 , w h ich  
provided th a t  if an y  co rp o ra tio n  c r e a te d  u n d er th e  
Act, sh all re fu se  to  p a y  th e  t a x  assessm en t a g a in st  
it, etc.

“ T h e c h a r ie r  of such  co rp o ra tio n  sh all  
be d e c la re d  void as in S ectio n  2 o f th is  A c t  
p ro v id e d .”

Section 1 4 4  p ro v id ed  th a t  th e  G o v ern o r sh all  
issue a p ro cla m a tio n , w hich  as s ta te d  ab ov e w as  
done.

Section  1 4 5  p ro v id es t h a t  an y  p erso n  o r p e r -
sons w ho sh all e x e rc is e  o r a tte m p t to  e x e rc is e  an y  
pow ers u n d er th e  C h a rte r  of a n y  su ch  c o rp o ra -
tion, a f te r  th e  issu an ce  of such  p ro cla m a tio n , sh all  
be guilty of a  m isd em ean o r, e tc ., (p e n a lty  p ro v id -
ed ).

The p la in tiff h ad  no h e sita n cy  in p ro ce e d in g  un-
der the 1 5 th  S ectio n  of th e  c o n tr a c t , w hen  th e  d e-
fendant sold its business, bu t th e  la n g u a g e  w ith  
resp ect to  th a t , is no s tro n g e r  th a n  th e  p rovision  
with re s p e c t to  th e  fo rfe itu re  of th e  c h a r te r . B o th  
conditions a p p e a r  in th e  1 5 th  sectio n , as  tw o  of a
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n u m b er of co n d ition s w h ich  co u ld  term in ate  the 

c o n tra c t .
T h e  la n g u a g e  is c le a r  w ith  re s p e c t  to  th e  effect 

of th e  fo rfe itu re  of th e  c h a r te r  term in atin g  the 
c o n tr a c t . I t  ( th e  c o n tr a c t )  p ro v id e s :

“I f  p ro ce e d in g s a re  ta k e n  ag ain st it by 
an y  S ta te  o r by th e  U n ited  S tates for a 
dissolution an d  re v o c a tio n  of its charter, 
sa id  a ssu red  sh all th e re u p o n  im m ediately  
b eco m e liab le  to  an d  p ay  to  said  broker, 
an d  th e  said  b ro k e r sh all th ereu p o n  be en-
title d  to  re c o v e r  fro m  th e  said  assured the 
sum  of $ 1 5 0 0 . fo r  e a ch  an d  ev ery  unexpir-
ed  y e a r  a fo re sa id  a s  liq u id ated  dam ages.” 

W e  insist th a t  w h en  th e  d e fe n d a n t did not im-
m e d ia te ly  d em an d  $ 1 5 0 0 .  fo r  e a ch  y e a r  afte r the 
p ro cla m a tio n  by th e  G o v ern o r n u llifyin g the char-
te r , th a t  th is p rovision  w as w aiv ed , (an d  there-
a f te r  th e  p a rtie s  in e f fe c t  e n te re d  upon a new con-
t r a c t ,  v iz ., th e  p la in tiff  a g re e in g  to  insure the de-
fe n d a n t fro m  y e a r  to  y e a r . If  it h ad  been intend-
ed t h a t  th e  c o n tr a c t  in co n tro v e rsy  should operate 
o th erw ise , th e re  u n d ou b ted ly  w ould h ave been in-
se rte d  in th e  c o n tr a c t  a p rovision  th a t  the right 
of "the p la in tiff  to  re g a rd  th e  c o n tr a c t  as deter-
m in ed  w as o p tio n al, upon th e  h ap p en in g  of any 
of th e  ev en ts m en tio n ed  in th e  1 5 th  sectio n ). It 
w ould  h av e  b een  p re ce d e d  by a  provision that it 
w as a t  th e  option  of th e  p lain tiff to  ta k e  this ac-
tio n , o r th a t  it w as a t  th e  option  of th e  plaintiff 
to  r e g a r d  th e  c o n tr a c t  as a t  an  end , a n d /o r  a fur-
th e r  p rovision  t h a t  fa ilu re  to  ta k e  ad van tage of 
a n y  o f th e  provision s e n u m e ra te d  in th e  15th  sec-
tion  should  n o t be co n sid ered  a w aiv er, and/or 
th a t  th e  f a c t  th a t  su b seq u en t in su ran ce  w as writ-
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ten up and  p rem iu m s p aid  u n d er th e  c o n tr a c t ,  
should be co n sid ered  as a  p a y m e n t in a c c o r d a n c e  
with th e  c o n tra c t .

Any d ou b tfu l e lem en ts a g a in st th e  p la in tiff  
should be co n sid ered  in fa v o r  o f th e  a ssu red , th e  
defendant. F u r th e r , th e  c o n tr a c t  sh ould  be co n -
sidered as b ein g  m ad e  fo r  b oth  p a rtie s , as  th e re  
were m u tual rig h ts , liab ilities an d  resp o n sib ilities  
provided fo r . T h e re fo re , w e su b m it th a t  if th e  
15th p a ra g ra p h  o f th e  c o n tr a c t  does n o t leav e  it  
optional w ith  e ith e r  p a r ty  to  sa y  w h e th e r o r n ot  
the co n tra c t  w as to  d e term in e  ab so lu te ly  upon th e  
happening of an y  o f th ese  even ts, th e n  th e  law  of 
the case m u st a p p ly  re g a rd le s s  of th e  w ishes of  
either, and  th e re fo re  w e co n ten d  th a t  th e  c o n tr a c t  
cam e t o .a n  end in 1 9 2 5  by th e  p ro cla m a tio n  of  
the G overn or, an d  th e r e a f te r  su b seq u en t in su ran ce  
sold by th e  p la in tiff  to  th e  d e fe n d a n t w as w ith  r e -
gard to  one y e a r ly  p olicy  o r c o n tr a c t  o f in su ra n ce , 
a sep ara te  an d  d istin ct c o n tra c t .

Our view  is t h a t  by th is 1 5 th  sectio n  th e  p la in -
tiff set fo rth  a  series of a c ts  an y  one o f w hich  
would b rin g  th e  c o n tr a c t  to  an  end . B y  w a y  o f il-
lustration o r e x a m p le , re fe re n c e  to  a  co n d ition  r e -
specting a c e r ta in  d a y  in th e  fu tu re , th e  am o u n t  
of business th e  d e fe n d a n t m ig h t do, th e  p o litica l  
com plexion, o r an y  o th e r  rid icu lo u s co n d ition  
could be in serted  in th e  c o n tr a c t , an d  in th e  ev en t  
of some triv ia l h ap en in g  th e re in  se t fo rth , th e  co n -
tract w ould be a t  an  end.

It m ak es no d iffe re n ce  if th e  d e fe n d a n t, as  th e  
result of th is p ro cla m a tio n  of th e  G o v ern o r ceased  
its co rp o ratio n  fu n ctio n s only fo r  a  d a y , th e  ev en t  
provided in th e  1 5 th  sectio n  h ad  h ap p en ed  and
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th e  c o n tr a c t  th e re b y  w as d eterm in ed , and once 
d ead , th e  c o n tr a c t  co u ld  n o t be re s u rre cte d , mere-
ly  b e ca u se  th e  co rp o ra tio n  w as a g a in  brought into 
e x is te n ce  ( if  su ch  w as th e  f a c t ) .

T h e C o u rt, in his opinion a t  P . 2 8 , m eets this

co n d ition  by s a y in g :
“ In sp ite  of th is b re a ch , th e  parties con-

tin u ed  in th e  p e rfo rm a n c e  of th e  contract 
until D e ce m b e r 1 3 th , 1 9 2 8 , w hen the con-
t r a c t  ca m e  to  an  end , b ecau se  of the sale of 

th e  p ro p e r ty ,”
T his is u n tru e . T h e c o n tr a c t  w as not continued 

th e r e a f te r , m e re ly  b e ca u se  a  sum  w as paid by de-
fe n d a n t to  th e  p lain tiff, w h ich  w as equivalent to 
th e  sum  p aid  u n d er th e  c o n tr a c t  of insurance. The 
c o n tr a c t  of in su ra n ce  h a d  m e re ly  fo rm ed  a basis 
fo r  th e  f ix in g  o f th e  r a te  of p rice  of insurance, 
th e r e a f te r  w ritte n . T h e C o u rt, too , it seem s to us, 
is illo g ica l, by  invok in g th e  1 5 th  section , to call the 
sa le  of th e  p ro p e rty , a  b re a c h , and  ignoring the 
eq u ally  stro n g  la n g u a g e  of th e  provision with re-
s p e c t to  th e  fo rfe itu re  of th e  c h a r te r . It  is true, 
th a t  la te r  in his opinion, th e  C o u rt adm itted  that 
he fo rfe itu re  of th e  c h a r te r  w ould  term in ate  the 
c o n tr a c t . In  th is co n n ectio n , his lan g u ag e  i s :

“ W h ile  it is tru e , t h a t  th e  language of 
th e  1 5 th  clau se  does te rm in a te  th e  contract 
u n d er th ese  co n d ition s (fo rfe itu re  provi-
s io n ) , still su ch  te rm in a tio n  is a t  the option 
of th e  p la in tiff .” (P . 2 8 , 1. 10  to  1 4 ) .

T h e  C o u rt m e t th is  by fin d in g , o r contending, 
th a t  th e  p rovision  in qu estion , w as fo r  the benefit 
an d  p ro te c tio n  of th e  p la in tiff , and  th a t  it had a 
r ig h t to  w aiv e  th is . W e  co n ten d  otherw ise. H 
su ch  h a d  b een  th e  in ten tio n  of th e  p arties, there
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would u n d ou b ted ly  h av e  been  in serted  in th e  co n -
tra ct, th e  w o rd s, “ a t  th e  option  o f” th e  p la in tiff . 
Such la n g u a g e  n e a r ly  a lw a y s  a p p e a rin g  in co n -
tracts  in w hich  one o f th e  p a rtie s  re s e rv e s  th e  r ig h t  
to invoke a d e fa u lt. In th e  c o n tr a c t  u n d er dis-
cussion, h o w ev er, no su ch  la n g u a g e  a p p e a rs . T his  
Court should n o t m ak e  a b e tte r  c o n tr a c t  fo r  th e  
parties, th a n  th ey  ch o ose to  m ak e  fo r  th em selv es .

See th e  case  of P re cip io  v. In su ra n ce  C o., 1 0 3  N. 
J .  L ., P . 5 8 9 .

F u rth e rm o re , th is w as a  c o n tr a c t  p re p a re d  by  
the p lain tiff, an d  if th e re  be d ou b t as  to  its p ro -
visions, o r th e re  be la n g u a g e  c a p a b le  of tw o in-
te rp re ta tio n s, it sh ou ld  be, in th a t  ev en t, co n stru ed  
again st th e  p la in tiff , an d  in fa v o r  o f th e  defends  
ant. (A m . L ith . Co. vs. C om . C as. Ins. C o., 81  N. 
J .  L ., 2 7 1 , 2 7 4 .

If this c o n tr a c t  te rm in a te d  in 1 9 2 5 , by fo rc e  of 
its own la n g u a g e , an d  th e  fu r th e r  f a c t  th a t  th e  d e-
fen d an t co rp o ra tio n  h ad  ce a se d  to  ex ist, th e  m ere  
fa c t of p ay in g  in su ra n ce  a t  th e  sam e ra te  th e r e -
after, w ould n o t o f itse lf, rev iv e  th e  c o n tra c t , even  
though th e  d e fe n d a n t co m p a n y  h ad  been  once  
more re s to re d  to  its c o rp o ra te  r ig h ts . B o th  p lain -
tiff and d e fe n d a n t w e re  co rp o ra tio n s , an d  it w ould  
take so m eth in g m o re  th a n  one c o rp o ra te  body  
m ailing a ch e ck  to  a n o th e r , to  co n stitu te  a  re s u r-
rection  and ra tif ic a tio n  of a  d ead  c o n tr a c t . N o-
w here in th is ca se  does it a p p e a r  t h a t  fo llow in g  
the term in atio n  of th is c o n tr a c t  in 1 9 2 5 , as  th e  
result of th e  p ro c la m a tio n  by th e  G o v ern o r, th e y  
w ere the c o n tra c tin g  p a rtie s , as in an y  fo rm a l c o r -
porate action  to  rev iv e  th e  c o n tra c t .



10
In  th is ca s e , as in ev e r o th e r  ca se  of like ch arac-

te r , th e  b u rd en  of p ro o f is upon th e  p lain tiff, and 
th e  C o u rt ca n n o t p resu m e t h a t  th e  co n tra c t was 
rev iv ed , r a th e r  th a n  th a t  th e  p a rtie s  h ad  enter-
ed into se v e ra l d istin ct co n tra c ts .

POINT II.

IF THE PLAINTIFF BE ENTITLED TO DAM-
AGES FOR THE ALLEGED UNEXPIRED PER-
IOD OF SEVEN YEARS, WE RESPECTFULLY 
SUBMIT THAT THE DEMAND FOR DAMAGES 
SET OUT IN THE FIRST COUNT IS NOT JUSTI-
FIABLE AS TO AMOUNT.

T h e C o u rt fo u n d  fo r  a  p erio d  of seven years, 
$ 1 5 0 0 .  a  y e a r , o r  $ 1 0 ,5 0 0 .  in all, w hich  sum was 

re a c h e d  as fo llow s *.
F or the p e r iod  fr o m  D ecem b er 13th, 

1928 to  D ecem b er 31st, 1928, a period of 
seven teen  days, the C ourt a llow ed  $1500. 
u n der the la n gu age  o f  the con tract which 
p ro v id ed  fo r  $1500. each  year “ or any 
fra c t io n  th e re o f ,”  and then  he found at 
$1500. a yea r fo r  the years o f  1929 to 1934 

inclusive.
On th is p oin t w e su b m it th a t  th e  language is 

su ch  th a t  it w as n e v e r in ten d ed  by th e  p arties that 
$ 1 5 0 0 .  sh ould  be re g a rd e d  as liq u id ated  damages 
fo r  a  p erio d  of tw o  w eek s an d  fo u r  d ays, when m 
th e  sam e p a ra g r a p h  $ 1 5 0 0 .  is re g a rd e d  as a liqui-
d a te d  o r fa ir ly  fix e d  d a m a g e  fo r  a w hole yeai. 
I f  $ 1 5 0 0 .  is liq u id ated  d a m a g e  fo r  one y ear, sure 
ly  th e  sam e am o u n t fo r  tw o  w eek s and  four days, 
is a  p e n a lty . T h ese  p rovisions in co n tra c ts  should
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be con stru ed  a g a in s t  th e  p a r ty  fo r  w hose ben efit 
they a re  m a d e . F u rth e rm o re , th e  p la in tiff  h ad  a l-
read y  been p aid  th e  in su ra n ce  p rem iu m s u n d er th e  
term s of its c o n tr a c t  fo r  th e  y e a r  1 9 2 8 , so th a t  
there could  be no d a m a g e  fo r  th a t  y e a r , even  
though the c o n tr a c t  h a d  te rm in a te d  a t  som e p e r-
iod b efore th e  y e a r  h ad  e x p ire d . T h ese  liq u id at-
ed d am ag es fix e d  fo r  e a ch  y e a r , w ere  to  ta k e  
the p lace  of th e  lost p ro fits  of th e  p la in tiff  u n d er  
its co n tra ct. W h e re , w e ask , w e re  th e re  an y  lost 
profits fo r  th e  y e a r  1 9 2 8 , if all p rem iu m s h ad  been  
paid?

If we w ere  to  c a r r y  o ut th e  p lain tiff’s co n te n -
tion to a lo g ica l con clu sion  th a t  on th e  3 0 th  d ay  
of D ecem b er, 1 9 2 8 , th e  business h ad  been sold, 
could it be said  t h a t  th e  p la in tiff  w ould be en tit-
led to  $ 1 5 0 0 . fo r  th e  one d a y  re m a in in g  in th e  
month of D e ce m b e r, 1 9 2 8 .-  W e  su b m it no C o u rt  
should uphold su ch  a  provision . I t  u n d ou b ted ly  
would be a g a in st p u b lic p o licy  an d  should  fa il

W e feel th a t  th e  f a ir  m ean in g  of th e  la n g u a g e  
in the c o n tr a c t  sh ould  be, t h a t  th e  d efe n d a n t  
would be req u ired  to  p a y  su ch  p o rtio n  of $ 1 5 0 0 . as  
the seven teen  u n exp ired  d ay s in D ecem b er o f th e  
co n tract w ould b e a r  to  th e  th re e  h u n d red  and  six -
ty-five d ays of th e  y e a r  o f 1 9 2 8 . T h is w ould be a p -
p ro xim ately  $ 6 8 .0 0 .

F o r  th e  re m a in in g  six  y e a rs  p lain tiff w ould un-
doubtedly be en titled  to  d a m a g e s  a t  th e  ra te  of  
$ 1 5 0 0 . each  y e a r , b u t in asm u ch  as th e  m oneys  
could not u n d er th is c o n tr a c t  fa ll  due a t  once, bu t 
only a t  th e  r a te  of $ 1 5 0 0 .  e a ch  y e a r , w e re s p e c t-
fully subm it t h a t  th e  p lain tiff w ould  be only en-
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title d  to  th e  p re se n t w o rth  of $ 9 0 0 0 . w hich we
h av e  figured  up as fo llo w s :

D e ce m b e r 1 5 th , 1 9 2 8  -------------- $ 6 8 .0 0
” 1 9 2 9  _________  1 4 1 5 .0 9

” ”  1 9 3 0    1 3 3 4 .9 9
” ” 1 9 3 1    1 2 5 9 .4 2
” ” 1 9 3 2    1 1 8 8 .1 3
” ” 1 9 3 3    1 1 2 0 .8 7
r ”  1 9 3 4     1 0 5 7 .4 2

$ 7 4 4 3 .9 2

If  w e ta k e  th e  c o n tr a ry  of th is , or ra th e r  the 
view  th e  C o u rt fo u n d , th e n  w e h av e  th e  plaintiff 
a t  th is tim e, re c e iv in g  m o n eys n o t due fo r  years to 
co m e, w h ich , b e a rin g  in te re s t a t  th e  legal rate, 
w ould  p ro d u ce  a  sum  f a r  in e x ce s s  of $ 1 0 ,5 0 0 . and 
m ak e  th e  d a m a g e s  co n sid e ra b ly  m o re  th an  $1500. 
e a ch  y e a r . F o r  e x a m p le , if w e ta k e  th e  moneys 
due in 1 9 3 4 , th e  p la in tiff  w ould  h av e  been entit-
led  to , fro m  1 9 2 8 , to  th a t  d a te , $ 1 5 0 0 . eventually 
y ield in g  sev en  y e a rs  in te re s t, o r $ 6 3 0 . even though 
n ot co m p o u n d ed . I t  w ou ld  th e re fo re  be receiving 
$ 2 1 3 0 .  in 1 9 3 4 , in stead  of $ 1 5 0 0 . B e a r  in mind, 
th a t  th is sum , $ 1 5 0 0 .  is liq u id ated  d am ag e, to take 
th e  p la ce  of th e  lost p ro fits  on th e  insurance for 
1 9 3 4 . U n d e r th e  te rm s  of th is c o n tra c t, if it had 
been  c a r r ie d  out, p la in tiff  w ould  n ot h ave received 
th e  1 9 3 4  p rem iu m s until th e  y e a r  1 9 3 4 . His pro-
fits  w ould  th e n  be a sc e rta in e d . H ere , it is asked, 
an d  th e  C o u rt h a s  fo u n d  t h a t  th e y  g e t these pro-
fits  w h ich  th e y  w ould  n ot be en titled  to  until 1934, 
an d  g e t  it so f a r  in a d v a n c e , as to  p lace  in their 
h an d s in 1 9 3 4 , as  w e h av e  s ta te d , $ 2 1 3 0 . to say 
n o th in g  of co m p o u n d in g  th is  in terest even fro 

y e a r  to  y e a r .
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This lead s us to  a  co n sid era tio n  of th e  n e x t  

point:

POINT III.

WAS THE PLAINTIFF’S ACTION PREMA-
TURE WITH REFERENCE TO COLLECTING FU-
TURE DAMAGES?

This actio n  w as co m m en ced  on th e  3 0 th  d a y  of  
Ja n u a ry , 1 9 2 8 . P la in tif f  a t  th e  tim e  w as en titled  
to $ 6 8 .0 0  and  p e rh a p s  $ 1 5 0 0  f o r  th e  y e a r  of 1 9 2 9 ,  
but are  th e y  en titled  a t  th is tim e  to  co m m e n ce  an  
action fo r  th e  m o n eys due u n d er th e  c o n tr a c t  f o r  
the rem ain in g  y e a r s ?

This involves a  serio u s an d  so m e w h a t d ifficu lt  
question of law . T h e ru le  cite d  in 1 7  C orp u s Ju r is ,  
page 8 5 0 , u n d er th e  s u b je c t  “ D a m a g e s” , is a s  fo l-
low s:

“ W h e re  a  c o n tr a c t  is to  b e  p e rfo rm e d  in 
in sta llm en ts , th e  d a m a g e s  fo r  b re a ch  m u st 
be m e asu red  as of th e  tim e a t  w hich  e a ch  
in sta llm en t is due an d  n o t as  o f th e  tim e a t  
w hich p e rfo rm a n c e  is to  be co m p le te d .”

In su p p o rt of th is is cited  th e  ca s e  of R e c k n a g e l  
v. S teinw ay, 1 8 4  N . Y .  6 1 4 , 7 7  N . E . 8 0 1 .

In th a t  case  th e  sy llab u s is as  fo llo w s :
“ T h e p la in tiff  is n o t en titled  to  re c o v e r  

in one sum  as fo r  an  e n tire  b re a ch  of th e  
c o n tra c t  in su it .”

“ She is en titled  to  ju d g m e n t fo r  all in-
sta llm en ts due an d  u n p aid  on th e  c o n tr a c t
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up to the time of the commencement of this 
action.”

In any event, whatever rule should be adopted 
by this Court as to the method of computing the 
rule is clear, that the method to be adopted shall 
create the lowest amount of damages to be re-
covered. In connection with this, see IT Corpus 
Juris, 846 and 847, in selecting the method, the 

* defendant has the choice.

See also, subject discussed under “ Actions” 1 
Corpus Juris, 1114, Sec. 293, therein dealing with 
cases of actions to recover wages. The doctrine 
seems to be that the action may only be for such 
wages as were due at the time the action was 
commenced; that future installments cannot be 
recovered as such but may only be considered gen-
erally, with a view of measuring damages for the 
entire breach.

C O N C L U S I O N

To re-state therefore our contentions, they are 
in substance, (1) that the contract came to an end 
in 1925 when the proclamation was proclaimed, 
and no attempt was made by the plaintiff to claim 
damages fixed therein; (2) that if the plaintiff 
be entitled to damages for the entire remainder of 
the contract, a present value must be fixed, an 
(3) if the plaintiff is entitled to recovery, the re-
covery should be limited to the seventeen days of 
1928, and the year of 1929. If the Court found 
to the contrary of these contentions, and judgmen

/
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was entered in fa v o r  o f  the p la in tiff  b y  reason  
thereof, w e subm it th a t the ju d g m e n t w as erron -
eous and sh ou ld  be reversed .

May T erm , 1 9 3 0 .

w a r d  & M c G i n n i s ,
A ttorn ey s  o f  D e fen d a n t- 

A p p e lla n t.





New Jersey Court of Errors and Appeals
I. Tanenbaum  Son & Co., a 

corporation ,
P la in tiff-R esp on d en t,

against
O xford D ye W orks, In co r -

porated,
D efen d a n t-A p p e lla n t.

BRIEF ON BEHALF OF PLAINTIFF- 
RESPONDENT

S T A T E M E N T  O F F A C T S

The defen dan t has con ceded  the execution  o f  
the contract, on w h ich  th is suit is brou gh t. The 
contract is in a fo rm  w hich  has been used b y  the 
plaintiff fo r  m any years and w hich  has been re-
peatedly sustained, as a va lid  con tract, by  the 
Courts o f  N ew  Y ork .

Tanenbaum  v. F edera l M atch  Co., 189 N. Y . 75.
Tanenbaum  v. R oth en berg , 236 N. Y . 520, 

affirm ing 201 A p p . D iv. 272.
Tanenbaum  v. R osenthal, 60 N. Y . S. 1092.

Briefly, the con tra ct con tem p la tes  the in sta lla -
tion in the prem ises o f  the d e fen d an t o f  an au-
tom atic sprink ler equ ipm ent and other devices 
for the reduction  o f  the fire hazard , a ll at the ex -
pense o f  the p la in tiff. T h e  va lue o f  this equ ip -
ment was stipu lated  by  the parties to  be $15,000. 
(Exhibit P -1 1 .)
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T h e n atura l e ffe ct  o f  this installation  o f a 
sp rin k ler equipm ent w ou ld  be to  reduce the fire 
hazard  and render fire insurance m ore easily ob-
ta in able  and at ch eaper rates.

W ith ou t this con tract, in ord er  to obtain the 
sam e resu lt, the defen d an t w ou ld  have been 
ob liged  to invest *$15,000. in a sprink ler equip-
m ent, a ll at its »own expense. R ather than do 
that, it p re fe rre d  to  let the p la in tiff incur the ex-
pense, and on these con sideration s the contract 
w as m ade.

T he defen d an t w as obta in in g  the. benefit of an 
au tom atic sp rin k ler equipm ent and in considera-
tion  th ereo f it -a g re e d , fo r  the period  from  Au-
gust 20th , 1919, to D ecem b er  31, 1934, to order 
and a ccep t fr o m  the p la in tiff, as broker, policies 
o f  fire insurance on its bu ild in g  and on merchan-
dise, etc., in its possession , at no tim e less than 
$250,0C0 (p . 32, 1. 1 -10), fo r  w h ich  the defendant 
agreed  to  p a y  at a u n iform  rate  o f  $1 per year 
fo r  each $100 o f  insurance (p . 32, 1. 15-20)
w hether the p o licy  prem ium s w ere at greater or 
less than said rates (lin e  25).

In add ition  the d e fen d an t agreed, during the 
period  o f  the con tract, to  ord er and accept poli-
cies fo r  a ll its insurance o f  every kind through 
the p la in tiff, as broker. T his w as in addition to 
the fire insurance w hich  it w as required to take 
at the fixed con tract rate. U pon  the add tional 
insurance the defen d an t w as to  pay the policy 
prem ium  rates and the p la in tiff w ould  in that 
event p ro fit  on ly  to the extent o f  the usual broker-
age  com m ission . (P a ra g ra p h  seventh , exhibit P-1-)

U pon  the breach  o f  a con tract such as this, for 
a lon g  term  o f  years, it w as clear that the par-



ties w ould not be ab le  to a ccu ra te ly  foresee  or 
estimate the dam age. A cco rd in g ly  they m ade 
provision fo r  a liqu idation  o f  the dam ages in 
paragraph fifteen th  (p . 32, 1. 35) w hich , f o r  the 
sake o f  convenience, w e r e p e a t :—

“ F ifteen th — It is fu r th e r  sp ecifica lly  un-
derstood  and agreed  that i f  the said as-
sured shall, at any tim e du rin g  the term  
o f  this agreem ent, fa il to  fu l ly  ca rry  out 
the sam e on its part, or sell or d ispose o f  
said business, or d iscontinue business, or 
fo r  any reason  cease to o ccu p y  the prem ises 
hereinbefore described  or file or have filed 
against it a petition  in ban k ru p tcy , resu lt-
ing in an a d ju d ica tion  o f  b an k ru p tcy  
either vo lu n ta ry  or in volu n tary , or i f  the 
assured (be in g  a co rp o ra tio n ) shall com -
m ence or ca rry  on p roceed in gs fo r  a vo lu n -
tary  d issolution , or  shall cease to  exer-
cise its co rp ora te  fu n ction s, or i f  p roceed -
ings are taken against it by  any State or 
by the U nited States f o r  a d issolu tion  and 
revocation  o f  its charter, said assured shall 
thereupon im m ediately  becom e liable to 
and p a y  the said broker, and the said 
broker shall thereupon  be entitled  to re -
cover fro m  said assured the sum o f  F ifteen  

H undred ($1500) D o lla rs  fo r  each and 
every unexp ired  year or fra ction  o f  a year 
o f  said term , w hich  sum , w ith  interest 
thereon to  the date o f  paym ent, is hereby 
agreed  upon  as liqu id a ted  d am ages f o r  the 

fa ilu re  o f  said assured to ca rry  out said 
con tract upon  its part. It is esp ecia lly  
understood , how ever, that the broker m ay
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con tract in advance w ith  insurance com pa-
nies or underw riters to provide  insurance 
to the assured du rin g  the w hole or part 
o f  the term  h e r e o f ; that the broker, by 
reason  o f  experience, sk ill and exceptional 
fa c ilit ie s  can p rob a b ly  secure or has se-
cured  such insurance at sp ecia lly  reduced 
c o s t ; and i t  is agreed  that i f  fo r  any par-
tia l or oth er breach  o f  this con tract by the 
assured, it b ecom es n ecessary  to ascertain 

the actu a l dam ages su ffered  by the broker, 
instead o f  resortin g  to said liquidated and 

stipu lated  dam ages, the said fa cts  shall be 
given  fu ll  e ffe ct .”

The defen d an t has con ceded  that the amount 
prov ided  in p a ra gra p h  F ifteen th  is liquidated 
dam ages and not a penalty . W e th erefore  are not 
con cern ed  w ith  any questions regard in g  the rea-
son ablen ess o f  the am ount o f  the liqu idated dam-
ages or  the general lega lity  o f  the clause.

T he parties p roceeded  to  the perform ance of 
the con tra ct and continued  therein  until Decern*- 
ber 13th, 1928, w h en  th ^ cl-e fen d a n t sold its in-
terest in the prem ises, so ld  and disposed o f its 
business and discontinued  business at that place. 
In oth er W ords, both  parties reg a rd ed  the con-
tra ct as h avin g  been in fu ll  fo r ce  and effect 
until D ecem ber 13th, 1928.

It appears, how ever, that in the year 1925 the 
G overnor o f  the S tate by  proclam ation , pro-
cla im ed  the d e fen d an t’s ch arter defaulted for 
fa ilu re  to  pay  its co rp ora te  tax.

T h ere  is no d ispute, how ever, that the defend-
ant, in sp ite o f  this p roclam a tion  continued to 
exercise  its co rp o ra te  p riv ileges and continued in



5

business as a co rp ora tion . T h e exhibits in evi-
dence show  that it continued  to exercise  its co r -
porate rights up to  and in clu d in g  the date w hen 
it sold its business, to  w it, D ecem ber 13th, 1928. 
When it fin a lly  so ld  its business, it did  so in its 
corporate nam e.
We  con ten d  th at the p roc la m a tion  o f  the G ov -

ernor revok ing the ch a rter  o f  the defen dan t did 
not as a m atter o f  fa c t  term inate the con tract 
and that the con tra ct cou ld  n ot be term inated  by  
reason o f  that breach  or  any other breach  un-
less the p la in tiff, f o r  w hose benefit the provision s 
were inserted, shou ld  so elect.

POINT I.

A PARTY TO A CONTRACT MAY WAIVE 
ITS PROVISIONS FOR HIS BENEFIT AND 
ELECT NOT TO TAKE ADVANTAGE OF A 
BREACH.

B rad ley  v. M cD on a ld , 218 N. Y . 351.
V ick e rs  v. E le ctro zo n e  C o., 66 N .J.L . 9, 

a ffirm ed  in 67 N .J.L . 665.

In the V ick e rs  case the con tra ct p ro v id ed  th at 
if the party  o f  the firs t  p a rt sh ou ld  fa il to  o rd er  
and purchase fro m  the party  o f  the secon d  part 
during certain  p eriod s  a sp e c ifie d  am ount o f  
goods, the a greem en t sh ou ld  th ereu p on  ipso fac-
to, and w ith ou t a ction  on the p a rt o f  the p a rty  o f  
the second part, b e co m e  null and  void . T he p u r-
chaser w as in d e fa u lt  and  to o k  the position  th at 
the con tract w as at an e n d ; in o th er  w ord s  b y  the 
very lan gu age o f  th e  con tract, u pon  th is b rea ch
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it h a d  b e c o m e -ipso facto ¡null;, and void . He con-
ten d ed  th a t th ere  w a s no op tion  resid ing  in the 
oth er  p a rty  to  w a ive  that!»breach , ju s t  as the de-
fe n d a n t con ten d s  in th is  case.

1'C h ie f!J u stice  D epu e  in the lo w e r  court, said:
“ It w ou ld  be an ex tra ord in a ry  construc-

tion  o f  th is a g reem en t to  m ake it confer 
u p on  a p a rty 1 th e  p o w e r  to  m ake his own 
d e fa u lt  in n o t 'p e r fo r m in g  his part o f the 
a greem en t a d isch a rge  o f  his obligation to 
p er fo rm  it .”

It is a lm ost e lem en ta ry  th a t  a party  entitled to 
term in ate  a con tra ct m ay w aive  its right to do so. 
(1 3  C. J. 608— note 3 5 .)

P rovision s fo r  fo r fe itu re  m ay  be w aived  by the 
person  entitled  to e n fo r ce  them .

C lark  v. W est, 193 N. Y . 349.
M offe t  v. O. & C. R. C o., 46 Or. 443, 80 

P. 489.

In the last c ited  case the con tract stipulated 
th a t i f  the ven d ee  fa ile d  to  m ake paym ents as 
a g re e d  u pon  then  “ the con tract, so fa r  as it may 
b ind  the firs t  party  shall be utterly  null and void,” 
and the se ller  had  the r igh t upon  d e fa u lt to enter 
the land  and retain  all p aym en ts m ade under the 
con tract.

W h en  the d e fa u lt  o ccu rre d  and the vendee ar-
gu ed  ju st as the d e fen d a n t does in this case that 
the se ller  m ust trea t the con tra ct as at an end 
and  co u ld  p ro ce e d  on ly  on  the th eory  that it had 
term in ated  and  cou ld  n ot re g a rd  the contract as 
con tin u in g , th e  C ourt sa id :
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“ T h ese stipu lations w ere  inserted  w h o l-

ly  and  so le ly  f o r  the b e n e fit  o f  the ven d or . 
T h ey  cou ld  n ot serve the pu rch aser in an y 
w ay , as the la tter  w ou ld  be p re c lu d e d  fro m  
tak in g  the least ad van ta ge  o f  th e ir  ow n  d e -
fau lt. B e in g  fo r  th e  b e n e fit  o f  the ven d or , 
it m ight, i f  it so desired , w a ive  th eir strict 
and litera l ob serva n ce  on th e  p a rt o f  the 
pu rch aser, and  th is it cou ld  do  in ad van ce  
o f  the tim e o f  th e  a g re e d  p e r fo rm a n ce . So 
it cou ld , i f  it saw  f it  to , fo r e g o  a fo r fe itu re  
a lrea d y  in cu rred  and th e re a fte r  a cce p t  the 
p er fo rm a n ce , and  itse lf p er fo rm  as i f  no 
d e fa u lt  h a d  taken  p la ce .”

A p p ly in g  the la w  to  the co n tra ct  in th is case 
we have the fo llo w in g  s itu a tio n :

In 1925 the d e fe n d a n t p erm itted  its ch a rter  to 
be revoked , and one o f  the events o ccu rre d  w h ich  
“ entitled”  the p la in tiff to  trea t the con tra ct as 
broken, term inate it an d  re co v e r  the liqu id a ted  
damages.

It w ou ld  be stran ge i f  the d e fen d a n t th rou gh  
its ow n d e fa u lt  cou ld  b rin g  a b ou t a situation  w h ich  
would com p el the p la in tiff to  trea t the con tract 
as term inated.

No a ffirm ative a ction  w as tak en  b y  the p la in -
tiff with rega rd  to the rev oca tion  o f  the d e fe n d -
ant’s charter. B oth  parties a p p a ren tly  ig n ored  it 
and continued in the p e r fo rm a n ce  o f  the con tract. 
N owhere does the fa l la c y  o f  the d e fe n d a n t ’s p os i-
tion ap p ear m ore  c le a r ly  than  w h en  it a ttem pts 
to explain the position  o f  the p arties  in the p eriod  
from  the date o f  the G o v e rn o r ’s p roc la m a tion  and
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th e  sale o f  the business. O rd in a rily  one w ould say 
th at the parties h ad  ig n ored  the breaeh  and con-
tin u ed  on in the p e r fo rm a n ce  o f  the contract. Not 
so the d e fe n d a n t ; it says th at w h en  the breach of 
the con tra ct  w as ig n ored , th e  con tra ct w as at an 
e n d ! T h e parties then , a cco rd in g  to  the defend-
an t’s th eory , con tin u ed  in business on a new ar-
ran gem en t, en tire ly  outside o f  th e  contract, from 
y e a r  to  y e a r  th erea fte r . C onsequently , on this 
fic t io n  o f  a n ew  a rran gem en t, th ere  w as no long 
term  co n tra c t  in ex isten ce  in D ecem b er, 1928, and 
th is a ction  ca n n ot be m ain ta ined .

Such is the d e fe n d a n t ’s position  and the very 
statem ent o f  it sh ou ld  serve to  d iscred it it.

I f  th e  d e fe n d a n t is co rrect, then  this contract 
w as b rok en  b y  it in 1925. A t  th at tim e, the plain-
tiff b y  the very  la n gu a ge  o f  the con tract became 
en titled  to  re co v e r  the liqu id a ted  dam ages as and 
fo r  a com p le te  b rea ch  o f  the con tract. The de-
fe n d a n t  says th at th is clause op era ted  automatic-
a lly  and  w as n ot su b je c t  to  w a iv er  by  the plaintiff. 
A cco rd in g ly , in 1925 th e  d e fen d a n t becam e in-
d eb ted  to the p la in tiff in the am ount o f  the liqui-
d a ted  dam ages. T he d e fen d a n t senses the dif-
ficu lty  o f  th is position  and  seeks to escape it by 
the m ere sta tem en t th a t “ these dam ages were 
w a iv e d .”  In short, the sum  and  substance of the 
d e fe n d a n t ’s position  is th a t th e  p la in tiff is not com-
peten t to  w a ive  a breach o f  the contract, but it is 
com p eten t to  w a ive  the payment o f  the damages 
resu ltin g  fro m  th e b rea ch .

T his co n tra ct  d oes  n ot d iffer  from  any other 
con tra ct  w ith  reg a rd  to  the righ ts o f  the parties.
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upon a breach . In an y  con tract, w h en  one p a rty  
has fa iled  to p e r fo rm  its ob liga tion s, the o th er  p a r-
ty may, if it so elects, trea t th is  fa ilu re  as a b reach  
of the con tract and  a ct  a cco rd in g ly . On th e  oth er 
hand, it is the in ju red  p a rty  an d  n ot the d e fa u lt -
ing party w h o  has the r igh t to  term in ate  it.

No pecu lia r la n g u a g e  is n ecessary  to  co n fe r  th at 
right upon the p la in tiff in this case. It is part o f  
the general law  an d  is read  in to  every  con tract.

POINT II.

THE LIQUIDATED DAMAGE IS RECOVER-
ABLE ON A FACTOR SEVEN TIMES $1500. BE-
ING FOR SIX FULL YEARS AND A FRACTION 
OF A YEAR.

The breach  o ccu rre d  on D ecem b er  l t§ h , 1928, 
and the con tract w ou ld  have exp ired  on D ecem -
ber 31st, 1934. T h ere  w as thus le ft  a period  o f  
six fu ll years and eighteen days o f  the unex-
pired term  o f  the con tract.

The F ifteen th  clau se  prov ided  that the p la in -
tiff shall be entitled  to  recover $1500 fo r  each 
and every unexp ired  year or fra c t io n  o f  a year.

The defendant is shocked  at the fa c t  th a t the 
fraction in this case is on ly  eighteen days. B ut 
when the parties m ade the con tra ct th ey  cou ld  not 
foresee at w hat tim e o f  the year the breach  m ight 
occur. The con tra ct m ight have been broken  on 
New Y ear’s D ay in any year and the fra ctio n  
of the year then w ou ld  have been three hundred 
sixty-four days. It  m igh t have been broken  on 
the 1st day o f  June. It  w as broken , it happens, 
on Decem ber 13th.



U nless w e d isregard  the w ords “ or  fraction  of 
a yea r”  and elim inate them  entirely  from  the 
con tract, m akin g  the con tract read “ fo r  each and 
every com p lete  u n exp ired  w h ole  year,”  we must 
trea t th is fra ct io n  o f  eighteen days as the con-
tra ct says it shou ld  be treated , nam ely, as the 
equivalent o f  a year.

O nce w e begin  to m easure the fraction  and to 
con stru e the con tract so as to  p rov ide  that if the 
fra c tio n  is la rge  the con tract w ill be followed, 
and on the other hand, i f  the fra ction  is small 
the con tra ct w ill n ot be fo llo w e d , we are in a 
m orass o f  d ifficu lties. W h at is a sm all fraction 
o f  a year and w h at is a la rge  fra ction  o f a year? 
W e find ourselves m aking new  ru les and in ef-
fe c t  m aking  a new  con tra ct f o r  the parties.

POINT III.

THE PLAINTIFF S A C T IO N  W A S  NOT PRE-
M ATU R E IN ASM U CH  AS TH E PLAINTIFF WAS 
ENTITLED TO RECOVER THE FULL LIQUI-
D ATED  D A M A G E S IM M ED IATELY UPON THE 
BREACH, TOG ETH ER  W IT H  INTEREST.

T he lan gu age o f  the con tract is clear on this 
point. U pon  the breach  the defendant “ shall 
th ereu pon  im m ediately  becom e liab le  to and pay 
to the said broker, and the said broker shall 
thereupon  be entitled  to recover from  said assured 
the sum  o f  F ifteen  H undred  ($1500) Dollars for 
each and every un exp ired  year or fraction  of a 
year o f  said term , w hich  sum , w ith  interest there-
on to  the date o f  paym ent, is hereby agreed upon 
as liqu id a ted  d a m ages  fo r  the fa ilu re  o f  said as-
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sured to ca rry  ou t said con tract upon  its p a rt.”  
(P. 3 3 ,1 .  1 5 . )

This w as not a p rom ise  on the p a rt o f  the de-
fendant to  p a y  the sum  o f  $1500 in y ea rly  In-
stalments. T h ere  w ere to  be no instalm ent p a y -
ments on the liqu idated  dam ages but a ll o f  it 
was to becom e im m ed iately  due and payable .

The con tract speaks o f  one “ sum ,”  in the singu -
lar, and not o f  several sum s, a ccru in g  at d i f -
ferent tim es and  p a y a b le  y ea r  b y  year. This 
“ sum” is the agreed  liqu idated  dam ages, and in a 
single sum becom es “ im m ed iate ly ”  due and p a y -
able on the breach.

The cases w ith  regard  to instalm ent con tracts  
have no ap p lica tion .

For exam ple, the case o f  R ecknagel v. S tein -
way, 184 N. Y . 614, re lied  upon  by  the defen dan t, 
was a case in w h ich  the d e fe n d a n t a g reed  to  pay  
to certain trustees fo r  the use o f  the p la in tiff 
$6,000 per annum  in q u arterly  paym ents. A  
breach occu rred  and the p la in tiff sued to  recover 
as dam ages the entire ba lan ce  o f  unpaid  in sta l-
ments. The C ourt o f  A p p e a ls  n a tu ra lly  held  that 
the p la in tiff co u ld  recover on ly  the instalm ents 
due at the tim e o f  the breach  and unpaid.

In our case w e  ask  on ly  to  re co v e r  the am ount 
due at the tim e o f  suit but w e con ten d  th a t the 
amount w hich  is due is the fu ll  am ount o f  the 
liquidated dam ages and that th at becam e due 
and payable im m ediately  on the breach  and is now  
due and payab le  w ith  interest.

Once m ore, i f  the de fen d an t is to  be success-
ful we m ust red raw  the con tract. W e m ust in-



12
sert a clause to  the e ffe ct  th at these dam ages are 
p a ya b le , i f  b rea ch ed , y ea r  b y  yea r and disregard 
the w ord  “ im m ed iately ,”  and insert a provision 
g iv in g  the d e fen d an t the r igh t to m ake annual 
paym ents. T he con tract is capab le  o f  no such 
con stru ction  and shou ld  n ot be so construed.

T he sam e error o f  m isconstruction  vitiates the 
d e fe n d a n t ’s poin t as to  d iscou n tin g  the damages. 
I f  th ey  w ere  p a y a b le  y e a r  a fte r  year, in instal-
m ent paym ents, w ith ou t interest, there might be 
som e reason fo r  d iscou n tin g  th.e paym ents and so 
a rriv in g  at their present w orth . B ut such is not 
the con tract.

T he con tract has never received such a con-
struction . On the con trary , the courts have uni-
fo r m ly  treated  the liqu idated  dam age as one 
lum p sum , payab le  im m ediately  upon the breach.

T he conten tion  o f  the defen dan t is unsound 
and u n su pported  b y  authority .

POINT IV.

T he ju d g m en t o f  the cou rt below  should be af-
firm ed.

R e sp e c t fu lly  subm itted, •
A R T H U R  C. D U N N ,
C H A R L E S  A . H O U STO N , 
A ttorn ey s  fo r  Plaintiff-Respondent.

O f Counsel.






