
INDEX
P age

Bill of Complaint.................................   1
Affidavit of Thomas Conners........................ 4
Affidavit of Leon E. Cone.............................  5
Answer .............................................................  7
Order of Reference.........................................  8
Order Designating Time and Place of

Hearing .................   9
Notice of Hearing..................................... . . .  10
Conclusions of the Court *.............................. 51
Decree of Dismissal.......................................... 56
Notice of Appeal.......................   57
Petition of Appeal.................................   58
Acknowledgment of Service.......... ...............  60

T e s t im o n y .

For Complainant.

Thomas Connors,
direct examination....................  11

Charles H. Corwin,
direct examination...................  18
cross “    25

Franklin W. Rice,
direct examination....................  31
cross “     43

Frank W. Wade,
direct examination............ .. 44
cross u ..........................  48

For Defendant.

Mary Murphy,
direct examination....................  50

Nsw Jersey Starts library





Bill of Complaint.

BILL OF COMPLAINT.

Filed June 10, 1925.

In Chancery of New Jersey
10

On Bill, &c.

Bill of 
Complaint.

20

To his Honor Edwin Robert Walker, Chancellor 
of the State of New Jersey:

The complaint of Thomas Connors, of the 
Township of Hanover, in the County o f Morris 
and State of New Jersey, respectfully shows:

1—  That on or about November 1st, 1924, he
3 0was the owner of the sum of upwards of $5,000 

on deposit, to his credit, in the Morris County 
Savings Bank at Morristown, N. J.

2—  On or about that date and for a long time 
preceding, your complainant, Thomas Connors, 
had lived and boarded with Bridget English in 
the Town of Morristown, County and State as 
aforesaid. Your said complainant on or about 
that time was over the age of eighty years and 
for a long time prior to the said November 1st,

Between

T h o ma s  Co n n o r s ,
Complainant,

and

M a r g a r e t  M u r p h y , admin-
istratrix of the estate of 
Bridget English, dec’d, and 
T h e  M or ri s  Co u n t y  Sa v -
in g s  B a n k , a corporation, 

Defendants.

40
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Bill of Complaint.

1924, your complainant had been in a weak and 
feeble state of mind and health to such a degree 
as to he incapable of transacting any business 
or of making any contract, or disposition of his 
property with discretion and understanding.

3— On or about the said November 1st, 1924, 
10 your said complainant was compelled, influenced

or coerced while very feeble in mind and body 
and not mentally capable of acting with discre-
tion and understanding, to transfer and set over 
unto the said Bridget English a large sum of 
money standing in his name on deposit in The 
Morris County Savings Bank, which said sum 
of money was upwards of the sum of $5,000; and 
the said Thomas Connors, your complainant 
herein, did set over unto the said Bridget Eng- 

20 lish such sum of money without free and inde-
pendent advice and without understanding the 
nature of his act.

4—  The said Bridget English did, on the date 
aforesaid, by herself and with assistance of 
others, persuade, coerce and fraudulently and 
most unconscientiously and without any consid-
eration cause and procure the said Thomas Con-
nors to set over the said sum of money to the

30 said Bridget English while he was in an en-
feebled condition and without having full and 
free possession of his mind.

5—  The said Bridget English departed this life 
April 10, 1925, intestate, and Margaret Murphy 
was, upon application duly made to the Surro-
gate of Morris County, appointed administratrix 
of the said estate.

6—  The said transfer and assignment of money 
so on deposit was made for the purpose of de-
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Bill of Complaint.

frauding and depriving your complainant of the 
same.

7—  Complainant is without adequate remedy
in the courts of law and therefore prays that 
the said Margaret Murphy, administratrix as 
aforesaid, may answer this bill of complaint and 
each statement made therein. 10

8—  That it be decreed that the assignment and 
transfer of the said sum of money on deposit 
was fraudulently and unduly obtained and the 
same be set aside and declared void.

9— -That the said Margaret Murphy, admin-
istratrix as aforesaid, be enjoined from using, 
disposing, distributing or withdrawing the said 
sum of money or any portion thereto from the 
said Morris County Savings Bank; and that the 
said Morris County Savings Bank be enjoined 20 
from paying out or permitting the withdrawal
of the said sum of money or any portion thereof 
so fraudulently procured by the said Bridget 
English pending the final determination of this 
suit.

10—  That the said defendants be decreed to 
pay the costs and expenses incident to this suit 
together with a reasonable allowance for counsel 
fees to the complainant.

11—  That a writ of subpoena may issue com-
manding the said defendants to answer this bill 
of complaint and abide such decree as this Hon-
orable Court may make in the premises.

12—  That the complainant may have such other 
or further relief as shall be agreeable to equity 
and good conscience.

LEON E. CONE,
Solicitor for and of Counsel

with the Complainant. 40
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Affidavit of Thomas Connors.

S t a t e  of  N e w  Je r s e y , 1 
C o u n t y  o f  M o r r is . J

T h o ma s  Co n n o r s , of full age, being duly sworn 
according to law, upon his oath deposes and

says:
X__I am the complainant in the foregoing bill

^  of complaint named, and the said bill of com-
plaint has been read to me and thoroughly ex-
plained and the matters and things therein con-
tained are true.

2 _I have been ill for a long time and a little
over a year ago I was confined to the hospital 
due to a blood clot and a paralytic stroke.

3 _During my younger days while I  was able,
I had saved up a sum of upwards of $5,000,

20 which was on deposit in The Morris County Sav-
ings Bank, at Morristown, N. J., and some time 
within the past six or seven months, the exact 
time of which I am unable to remember, Mrs, 
Bridget English, with whom I boarded, per-
suaded me to sign some papers at the bank, 
which I am now informed transferred all my 
money in the said bank to her.

4—At the time of the signing of the said pa- 
30 pers I  did not understand that I  was transfer-

ring all my property but was persuaded to do so 
by Mrs. English. I received no advice from 
any of my relatives or friends regarding the 
advisability of this step and was unaware of the 
consequences until a latter time.

5__Mrs. English is now dead and I am now
living with my brother, Patrick Connors, at Mor-
ris Plains, N. J., and I am totally dependent

40
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Affidavit of Leon E. Cone.

upon his bounty for my support and main-
tenance.

His
Thomas X  Connors. 

Mark

Sworn and subscribed to before me 10
this 5th day of June, 1925.

W i l l ia m  A. He g ar t y ,
A  Master in Chancery of New Jersey.

S t a t e  of  N e w  J e r s e y ,
Co u n t y  o f  M o r r is .

L e o n  E. Co n e , being duly sworn according to 
law, upon his oath deposes and says: ^

1—  That I am the solicitor of the complainant, 
Thomas Connors, in the above cause.

2—  That upon being retained by the complain-
ant in this matter I made inquiries of The Mor-
ris County Savings Bank as to the amount of 
deposit claimed by Thomas Connors, and the 
date when the account had been transferred to 
the late Bridget English.

3—  The banking official refused to give me such 30 
information on the ground that they had no right
to divulge information of this character regard-
ing their customers’ accounts.

4—For and on behalf of the said Thomas Con-
nors I served upon the said Morris County Sav-
ings Bank a notice directing them not to permit 
the withdrawal or disposing of said money, and 
claiming the same for the said Thomas Connors.
This notice was served upon Mr. Ward Camp-
bell, treasurer o f the said bank. 40
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Affidavit of Leon E. Cone.

5—However, I was informed by Mr. Corwin, 
paying teller of said bank, that the assignment 
had been made as alleged in the bill of com-
plaint.

LEON E. CONE.

10 Sworn and subscribed to before me 
this 5th day of June, 1925.

W i l l ia m  A. H e g a r t y ,
A  Master in Chancery of New Jersey.

The Morris County Savings Bank,
Morristown, N. J.

Gentlemen:
T a k e  N o t ic e , that I claim the sum of money 

 ̂ now on deposit to the credit of Bridget English, 
as my own property, and direct you to pay the 
same to no one but myself.

Thomas O ’Connor,
By Leon E. Cone, 

Attorney.
April 13th, 1925.

30

40
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Answer.

ANSWER.

Filed July 6, 1925.

Margaret Murphy, administratrix of the estate 
of Bridget English, deceased, of the Town of 
Morristown, in the County of Morris and State 
of New Jersey, one of the defendants in the lo  
above-entitled suit, says that:

1. In answer to paragraph 1 of the bill of 
complaint says that she has no information suf-
ficient on which to form a belief.

2. Defendant admits paragraph 2 except the 
following portion of said paragraph: “ and for 
a long time prior to the said November 1st, 1924, 
your complainant had been in a weak and feeble 
state o f mind and health to such a degree as to 20 
be incapable of transacting any business or of 
making any contract, or disposition of his prop-
erty with discretion and understanding. ’ 1

3. Defendant denies paragraph 3.

4. Defendant denies paragraph 4.

5. Defendant admits paragraph 5.

6. Defendant denies paragraph 6.

7. Defendant denies that the complainant is ^  
entitled to the relief prayed for in said bill.

D. F. BARKMAN,
Solicitor and of Counsel with 

the Defendant.

40



Order of Reference.

ORDER OF REFERENCE.

Filed July 9, 1925.

This matter being opened to the Court by 
Leon E. Cone, Esq., solicitor for and of counsel 
with the complainant, and consented hereto by 

10 the solicitor of the defendants, hereto under-
written ;

It is thereupon, on this 9th day of July, 1925, 
Ord er e d , that the above-stated cause be referred 
to the Hon. James F. Fielder, one of the Vice- 
Chancellors of this Court, to hear the same for 
the Chancellor and to report thereon to him and 
advise what order or decree should be made 
therein.

E. R. W ALKER,
20 C.

We consent to the making of the above order.

LEON E. CONE,
Solicitor of Complainant.

D. F. BARKMAN, 
Solicitor of Defendant.



Order Designating Time and Plan of Hearing.

ORDER DESIGNATING TIME.

Filed July 18, 1925.

Application being made to fix a time and place 
for the hearing of the above-stated cause, it is 
O rder ed  that Tuesday, the 27th day of October, 
1924, at the hour of 10 o ’clock in the forenoon, 10 
at the Chancery Chambers in 1 Exchange Place, 
Jersey City, be, and the same is hereby desig-
nated as the time and place for the hearing of 
the said cause.

July 18, 1925.

JAMES F. FIELDER,
V.-C.

We consent to the making of the above order, go

LEON E. CONE,
Solicitor of Complainant.

D. F. BARKMAN,
Solicitor of Defendant.
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Notice of Hearing.

NOTICE OF HEARING.

Filed August 6, 1925.

S i r :
P l e a s e  T a k e  N o t ic e  that final hearing of the 

issue joined in this cause will be moved before 
10 said Court, in the presence of the Hon. James

F. Fielder, Vice-Chancellor, on Tuesday, October 
27th, 1925, at the Chancery Chambers, Jersey 
City, N. J., at 10 o ’clock in the forenoon, or as 
soon thereafter as the said Court can attend to 
the same.

Dated, August 4th, 1925.

Your obedient servant,

LEON E. CONE,
20 Solicitor of Complainant.

To D. F. Barkman, Esq., solicitor of defendant.

Service of the within notice of hearing 
acknowledged this August 4, 1925.

D. F. BARKMAN, 
Solicitor of Defendant.

30

40
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Thomas Connors, direct.

IN CHANCERY OF NEW JERSEY.

Between

T h o ma s  Co n n o r s ,
Complainant,

and

M a r g a r e t  M u r p h y , admin-
istratrix, etc., et als.,

Defendants.

Transcript of shorthand notes of testimony 
taken on final hearing in above-stated cause, Oc-
tober 27, 1925, at ten o ’clock in the forenoon, at 
Chancery Chambers, Jersey City, before his 
Honor James F. Fielder, Vice-Chancellor.

20
Appearances:

Leon E. Cone, Esq., for complainant.
Hon. David F. Barkman for defendants.

COMPLAINANT’S CASE.

THOMAS CONNORS, the complainant, sworn 
as a witness in his own behalf, testifies as fol-
lows:

30
Direct examination by Mr. Cone.

Q Your name is Thomas Connors? A  Yes.
Q Where do you live? A  Why, Morris 

Plains.
Q How long have you lived there ? A  About 

three months; more, I guess, but I  must be—
Q Where did you live before you went to 

Morris Plains to live? A  Morristown.
40
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Thomas Connors, direct.

Q Whom did you live with? A  With Mrs. 
English.

Q Is Mrs. English living now? A She died.
Q Do you know when she died? A Well, 

really, I couldn’t remember how long since she 
died.

Q H o w  long did you live with Mrs. English? 
A Well, really, I cannot think—when I was 
taken to the hospital out there—a different year.

Q When you went to live with Mrs. English 
did you have any money in the bank? A  Yes.

Q Which bank? A  That big bank—not 
Foote’s bank—that other bank.

Q The Morris County Savings Bank? A 
Yes, sir.

Q Did you have any money in Mr. Foote’s 
bank? A  Yes; a little.

20
The Court: WTiat is the name of that ?
Mr. Cone: National Iron Bank.

Q Do you know how much money you had in 
the Morris County Savings Bank? A  I couldn’t 
tell you that.

Q Do you know whether it was $5,000? A  I 
could not tell you that; I cannot tell you that.

30 Q Do you know what became of that money? 
A I cannot remember.

Q You remember that you went to the hos-
pital when you were with Mrs. English. Did 
you get sick? A Yes; I went to the hospital.

Q Wliich hospital? A  It is on the hill.
Q All Souls’ Hospital? A  On the other side, 

yes.
Q How long were you there? A I couldn’t 

tell you that, how long I was there. A  long 
time. That is all I  can tell you.40
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Thomas Connors, direct.

Q Did Mrs. English come to visit you while 
you were at the hospital? A  Never. Never 
came to see me while I was there.

Q After you came back from the hospital, 
did you go back to Mrs. English? A  I went 
back there again.

Q And then did Mrs. English and you ever 10 
go to the Morris County Savings Bank?

Mr. Barkman: I object.
The Court: I cannot permit over objec-

tion testimony by this witness as to any 
transactions with Mrs. English. *

Q Did you ever go to the bank? A  Yes; I 
went in the bank just the time that she went 
there with me. 20 *

Mr. Barkman: I ask that that be stricken 
out.

The Court: Strike it out.

Q How long have you been sick? A  Quite a 
while.

Q Were you sick before you went to live 
with vour brother in Morristown? A I was. I

. O Qleft there. I went in there from this Mrs. Eng-
lish and then went right back home with my 
brother.

Q Do you know whether you have been sick 
for two years? A I was getting all right when 
she took—

By the Court.

Q When did you go to the hospital; do you 
know the date? A I am sure I don’t know. All ¿ q
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Thomas Connors, direct.

I can really tell you just when it was I went in 
there.

Q Do you know what date you came out of 
the hospital? This is October, 1925. Did you 
come out of the hospital this year or was it a 
year ago? A About that or after. As near as 

10 1 can find—when I got to the hospital sick—I
came out of it to go—

By Mr. Cone.

Q When you went to the hospital what was 
the matter with you? A I was real sick. I 
cannot seg; that is the way I am; you cannot see.

Q Could you talk? A I couldn’t do nothing 
at all. Sometimes I would see a little bit, finally 
working that way, and finally I was getting a lit- 

20 tie better eyesight all the time. That is all. You 
see, I could see that I could go like that (indi-
cating) .

Q Before you went to the hospital were you 
sick, too ? A I say I got to stay right along the 
best I could when I got there.

By the Court.

Q Were you working when you were taken 
3Q sick? A  Yes; I was taken to the hospital from 

another—
Q Were you working when you were taken 

sick? A  I was at the house when it struck me 
like that. I was taken like that to the hospital.

By Mr. Cone.

Q How old are you? A I never can tell you 
that.

Q How long has it been since you were work- 
40 ing on a job? A Oh, about—maybe three or
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Thomas Connors, direct.

four days or years, I think it must be since I 
was taken sick there.

Q Three or four years, you say? A  I guess 
so—what happened there.

Q Where did you work last? A Oh—what 
is this? I was first at Frelinghuysen; I was 
night watchman there. 10

Q Was that your last job? A No. I wasn’t 
very long there.

Q Did you work afterwards after you left 
Mr. Frelinghuysen? A A couple of days when 
that struck me like that.

Q How long had you been sick before you 
went to the hospital? A They took me over 
there right away.

Q Was there a doctor treating you before you 
went to the hospital? A Yes.

Q For how long? A Really, I don’t know 
nothing at all about it, what they were doing, or 
anything about me.

Q For a year? A Yes.
Q For two years? A It came right off and 

on. It was coming all the time, you know.

Mr. Cone: Does your Honor rule that I 
cannot introduce anything regarding Mrs. 30 
English whether it pertains to personal 
transactions or otherwise ?

The Court : Any transactions between this 
witness and Mrs. English are barred under 
the statute.

Q How old was Mrs. English, if you know?
A As long as she lived there, until she got sick 
there. When she died that was where she al-
ways—

J 40
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Thomas Connors, direct.

Q I asked you if you know how old Mrs. 
English was. A  I couldn’t tell you. I cannot 
tell you.

By the Court.

Q How long did you live with Mrs. English? 
10 A  Quite a while.

Q A couple of months? A  Oh, more than 
that.

Q A  couple of years? A  No. About— 
really, I cannot tell you much on that, but I know 
that I was altogether in there, back and forth, 
until Morris Plains came this last time to me. 
That was all the time.

Q I understand that you were in the hos-
pital? A  Yes.

Q You were living with Mrs. English when 
you went to the hospital? A  Yes.

Q How long had you been living with Mrs. 
English when you went to the hospital? A  She 
was twice with me, back there again, and I came 
back from the hospital and back again, and then 
I know I stayed right along until she died.

Q Were you living with her when she died? 
A  Yes, sir.

30 Q Ho you understand my question? My ques-
tion is this: How long before you went to the 
hospital had you been living in the same house 
with Mrs. English? A  Well, I was there right 
along, and stayed with me all the time—when I 
went in the hospital— struck me right away. I 
was struck dumb then.

Q How long had you been with Mrs. English 
when it struck you? Can you tell me that? A  
Really, I cannot tell you how long; I cannot tell 
you how much.40
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Thomas Connors, direct.

By Mr. Cone.

Q You are living now with your brother at 
Morris Plains? A  Yes.

Q Do you know what this suit is about?

Mr. Barkman: Objected to.
The Court: I will permit Mr. Connors to ® 

tell us what the suit is about. I would like 
to get his view. I am interested in his men-
tal capacity.

Q Mr. Connors, do you know why you are 
here today? A  Yes.

Q Why? A  She brought me and came in 
with me to the bank, to leave my money there.

Mr. Barkman: Objected to. 20

By the Court.

Q Who owned the house that you lived in 
when you lived with Mrs. English? A  Eh?

Q Do you remember when you lived with 
Mrs. English before you went to the hospital?
Do you remember the time when you lived with 
Mrs. English before you went to the hospital?
Who owned the house that you lived in? Did 30 
you own it? A  (No answer.)

Q Did Mrs. English? A  I used to stay there 
with her.

Q Did you pay board? A  Yes.
Q Whom did you pay board to? A  She 

used to take care—-she was boarding—that way.
I was working with her—I was boarding with 
her and I worked over there.

No cross examination. 40
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Charles H. Corwin, direct.

CHARLES H. CORWIN, sworn as a witness on 
the part of the complainant, testifies as fol-
lows :

Direct examination by Mr. Cone.

Q You live in Morristown? A  Yes.
10 ^  *

Q You are connected with the Morris County 
Savings Bank? A  Yes.

Q In what capacity? A  Assistant treasurer, 
paying teller.

Q Have you been with the bank any length 
of time? A Twenty-five years.

Q Are you acquainted with Mr. Connors who 
was just on the stand? A  As a customer.

Q Did he have an account with your institu-
t o  tion? A  Yes.

Q Have you the records of your bank cover-
ing that account with you? A  I have.

Q Showing his account? A  Yes.
Q Have you the record showing Mr. Connor’s 

account in your bank? A  I have.
Q Will you produce it, please? A  (W it-

ness produces record.)
Q This is a card showing his bank account? 

A It is the ledger card.
Q That is the original? A  That is the orig-

inal ledger card.

Mr. Cone: I offer it in evidence.
(Marked Exhibit C. 1.)

Q I show you Card No. 45,502, and ask you 
what that is. A  That is our signature card of 
Thomas O ’Connor and his wife.

40
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Charles H. Corwin, direct.

By the Court.

Q Do I understand you to say ‘ ‘ Thomas 
O ’Connor” ? Let me see that card. A  (Card 
is handed to Court.)

Q The card bears the signature of Thomas
O ’Connor and of Mary O ’Connor; is that right?
A  Yes. 10

Q And the Thomas O ’Connor who signed 
that card is the Thomas Connors who was just 
on the stand testifying? A  Yes.

Q He is known by the name of Thomas 
O ’Connor as well as Thomas Connors; is that 
right? A  Well, as far as I know, we never had 
anything to do with “ Connors.”  It has always 
been “ O ’Connor”  to my knowledge.

Q Was that the card that was signed at the . °  20 opening of the account? A  Yes.
Q When was the account opened? A  The 

account was opened June 20, 1916.
Q It shows four deposits, does it? A  Four 

deposits, yes.
Q And the rest of the credits to the account 

are interest credits? A  Interest credits.
Q Have you any recollection as to who made 

these deposits? A  No; I have not.
Q Were you present when any of them were 30 

made, that you can recollect? A  I made two 
of them; I was present.

Q You received two of them? A  I received 
two.

Q Do you remember who made them? A  
No ; could not say that.

Q The only reason that you know that you 
were present when two of them were made, is 
that the deposit book, shows them in your hand-
writing? A  Yes. 40
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Charles H. Corwin, direct.

Q How many withdrawals does the account 
show? A  One.

Q When was that withdrawal? A December 
18, 1923.

By Mr. Cone.
10 Q (Showing witness.) Is this the bank-book 

belonging to that account? A Yes.
Q Where has this bank-book been? A When 

it was closed we kept it in the bank.
Q The bank-book has been in your possession 

since the account was closed? A Yes.

Mr. Cone: I offer the bank-book in evi-
dence.

Mr. Barkman: No objection.
20 (Marked Exhibit C. 2.)

By the Court.

Q How was the account closed? A By Mr. 
Thomas O’Connor personally.

Q By what method; how did he close it? A 
He presented his bank-book and asked that the 
account be transferred to Bridget English.

Q How do you know that? A  Well, it is my 
 ̂0 recollection.

Q Did he make the request of you? A Yes, 
he did.

Q When was that? A  December 18, 1923.
Q Was Mrs. English with him? A Yes.

By Mr. Cone.

Q I show you a paper purporting to be a 
check signed by Thomas O’Connor and ask you 
if that is the check issued on that bank account

40
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Charles H. Corwin, direct.

of Thomas O ’Connor closing the same? A  It 
was.

Q Whose signatures appear as witnesses to 
that? A “ C. H. Corwin,”  mine, and “ Elwin 
Durling,”  also a clerk in the bank.

By the Court.

Q Who filled out the body of the check? A 
I did.

By Mr. Cone.

Q Whose signature is that underneath? A 
I wrote his name underneath his signature.

Q At the time of that writing, what was the 
physical condition of Mr. O’Connor? A  Very 
feeble.

Q Did you have any opportunity to gauge his 20 
mental condition? A No.

Q You did not? A  No.

By the Court.

Q You have seen him while in court today?
A Yes.

Q Have you heard him testify? A Yes.
Q How does his condition today compare 

with his condition December 18, 1923? A  Well, 30 
it is a good deal worse than it was then.

Q It is worse now? A Yes.

By Mr. Cone.

Q When Mr. Connors and Mrs. English came 
into the bank, who did the speaking? A  Mr.
0  ’Connor.

Q D id  M rs. E nglish  say anyth ing? A  I  have 
no reco llection  o f  her speaking at that particu lar 
transaction . 40

m
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Charles H. Corwin, direct.

Q Had she said anything regarding this ac-
count or its transfer at any time before that? A  
No.

By the Court.

Q Was there anybody else with them? A  I 
10 don’t think there was.

By Mr. Cone.

Q I notice on the body of the check that there 
are two witnesses. Is that a regular require-
ment of the bank? A  No.

Q Can you tell us why two witnesses appear 
on that check? A Except that I saw that he 
was very feeble, and I rather think he didn’t 
want to sign the check, in the first place. I said: 

20 “ You sign it the best you can. I will have Mr. 
Durling witness it,”  and we both witnessed it.

By the Court.

Q Did he put his signature there? A  Yes. 
Q And then you wrote his name? A  I wrote 

it under it for the convenience of the clerks 
there.

30 Mr. Cone: I offer the check in evidence.
Mr. Barkman: No objection.
(Marked Exhibit C. 3.)
Mr. Cone: I offer the ledger card in evi-

dence also at this time.
(Marked Exhibit C. 4.)

By Mr. Cone.

Q After the withdrawal of this account, Mr. 
40 Corwin, do you know what disposition was made
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Charles H. Corwin, direct.

of the moneys! A  A new account was opened 
in the name of Bridget English.

Q On the same day! A  Yes.
Q By whom! A By Bridget English.
Q Immediately following the withdrawal of 

the Connors account! A  Yes.
Q Have you the ledger card of that account!

A  Yes.
Q This (indicating on card) shows from the 

beginning of that account on December 18, 1923.
Had Mrs. English an account in your bank 
before then! A  Yes.

Q Has that been included in this ledger! A  
No.

By the Court.
r\ 20Q Has that first account been closed! A  

No; she had two accounts.
Q This was a second account! A  This was 

a second account.
Q What was the amount withdrawn from the 

O ’Connor account! A  $5,356.90.
Q Was that the same amount deposited by 

her! A  Yes.
Q Then, she deposited his check! A  Trans-

ferred it. There was no money transaction. ^

By Mr. Cone.

Q Has any money been withdrawn by Mrs. 
English or anyone acting under her instructions 
since that account has been opened! A  Yes.

Q How much! A  $500.
Q On what date! A  July 18, 1924.
Q Have you the check showing the with-

drawal of the $500! A  I have.
40
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Q I show you a paper dated July 18, 1924, 
and ask you what that appears to be'? A  That 
is a draft signed by Mrs. English for $500 on 
her account.

Q Does the account number shown on that 
check appear to be the same account that you 
have just testified to? A  Yes.

Mr. Cone: I offer the ledger card and 
check in evidence.

(Marked Exhibit C. 5 and Exhibit C. 6.)

Q Have you the original card showing the 
opening of the account by Bridget English? A  
Yes.

Q Produce it, please. A  (Witness does so.)
20 Q Is that the card? A  That is the original.

Q Does that show Bridget English’s signa-
ture? A  She doesn’t write. That is my writ-
ing.

Q That is your writing? A  Yes.

Mr. Cone: I offer this card in evidence.
(Marked Exhibit C. 7.)

30 Q Do you know whether any notice was 
served upon your institution by anyone regard-
ing a claim to this account? A  Yes.

Q Do you know when that was served?

Mr. Barkman: I do not see how this is 
competent.

The Court: It may not be, but I will 
admit it.

40 A April 13, 1925.
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Cross examination by Mr. Barkman.

Q Mr. O ’Connor gave you the direction for 
the transfer of this account to Mrs. English?
A Yes.

Q You carried out his instructions? A  Yes.
Q Was Mrs. English an old lady? A  Yes; lo  

she was fairly old.

By the Court.

Q What do you mean by that? A  Prob-
ably sixty.

By Mr. Barkman.

Q I show you bank book 32,234. Is that 
the other account referred to as belonging to 
Mrs. English? A  Yes. 20

Q She had that some time before the other 
account was opened? A  Yes.

Q And it was your custom at that time, or 
the custom of the bank, to retain the books 
closed out in the bank’s possession? A  Yes.

Q Since then you have adopted another cus-
tom, I understand, and you cancel the books 
and deliver them? A  Yes.

Q But at that time you still retained the 
book? A  Yes.

Mr. Barkman: I offer the book in evi-
dence.

Mr. Cone: No objection.
(Marked Exhibit D. 1.)

By the Court.

Q What day of the week was this that they 
came in, do you remember? A  Hardly. 40
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Q Do you remember the time of the day? A 
I think it was in the morning.

Q Did they come to the window, or were 
they in a room connected with your institution? 
A  They came to the window.

Q And the whole transaction was carried on 
10 through the window of the bank? A Yes.

Q What was Mr. Connor’s physical condition 
as it appeared to you that day? A He seemed 
as if he was very ill and my impression was that 
he was arranging his accounts. He seemed like 
a very sick man.

Q What do you mean by “ arranging his ac-
counts” ? A  Turning his accounts over pre-
paratory to his death. That is how it struck me.

Q How did his illness make itself manifest to 
20 you? What was his outward appearance? A 

Well, as near as I remember, it was hard for 
him to stand at the window.

Q Did anybody hold him up or assist him? 
A  He held himself up probably; I really don’t 
remember that.

Q I  am trying to get the best of your recol-
lection about it. Did he have any difficulty in 
making himself understood to you? A No.

30 Q Was his speech affected as it is today? A 
No.

Q Did he talk intelligently? A  Apparently.
Q How long was he there? How long did 

this transaction take? A  Not more than ten or 
fifteen minutes.

Q You don’t think Mrs. English said any-
thing during that time ? A  I am pretty sure 
she did not.

Q Didn’t she say anything about wishing
this money credited to her account or to open an 40
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account? A  I don’t think she had anything to 
say, as a matter of fact.

Q Was his illness manifest to you in any 
other way than his inability to stand up and 
that he was feeble? A  No.

Q His hand seems to have been rather 
trembling, to judge by his handwriting on that 10 
check, by his signature? A  Yes; that seemed 
to be his feeble condition, his having just re-
covered from a very severe illness; he was get-
ting over a very severe illness.

Q Did you ask him why he was doing this?
A No.

Q Did you question him at all? A  No.
Q Did he ask you for any advice about it?

A No.
Q He just came in and gave you instructions gn 

as to what he wanted done and you followed his 
instructions ? A  Exactly.

Q Why did you have two witnesses to his 
signature? A  I don’t remember exactly, but it 
was the fact, I think, of his not wanting to sign 
the check, as they often do. People don’t want 
to sign, they are so feeble; they say: “ You sign 
it.”  I said “ Mr. O ’Connor, you sign it your-
self, and I will witness it.”

Q When you say that your impression was 30 
that he didn’t want to sign the check, you mean 
he didn’t want to write his name on the check?
A Yes.

Q Do you mean that he had any objection to 
making the check at all? A  No.

Q Or withdrawing the money? A  No; 
simply that these people, people of that condi-
tion, seem to have confidence in us, and they say : 
“ You sign the check.”  I saw his condition 
and— 40
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Q I wanted to understand your statement 
that he didn’t want to sign the check. You 
mean he didn’t want to make his own signature 
on the check? A  There was no protest.

Q He had no objection to making out the 
check and turning the money over to Mrs. 

1q English? A  No.
Q What did her condition appear to be at 

that time? A  Perfectly normal.
Q I mean: Was she in feeble health? A 

No.
Q This old lady of sixty? A  No.
Q You had had some transactions in the 

bank with her before this? A  She used to 
come in.

Q You personally had transactions with her? 
20 A Never.

Q Had you any after that? A  No; never.
Q Can you tell me anything about her mental 

condition? A  She appeared to be all right.
Q Can you tell me anything about her mental 

condition before or after this transfer of the 
account? A  I never knew anything about her 
except as a customer.

Q Did Mr. O ’Connor have any other ac- 
o0 count in the bank? A  Yes.

Q What account did he have in the bank be-
sides this? A  (Witness produces card.)

Q You produce a loose ledger sheet showing 
an account in the name of Thomas O ’Connor 
that appears to have been opened— A  (In-
terrupting.) That was transferred from an 
original account that I didn’t go back for.

Q This appears to be July 1, 1899, by trans-
fer from an earlier account that stood in his 
name? A  An old account.

40
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Q And the item on deposit on July 1, 1899, 
is the balance to his credit on that other account?
A  Yes.

Q This account is No. 15,324? A  Yes.
Q When he transferred the balance of five 

thousand odd dollars from that other account 
to Mrs. English, what credit did he have on this 
account, No. 15,324? A At the time he trans-
ferred that? That was 1918.

Q December 18, 1923. A  $6,056.14.
Q When he made the transfer of the balance 

of five thousand odd dollars over to Mrs. English 
from the first account that you have referred to, 
he had to the credit of this second account 
$6,056.14? A  Yes.

Q What is the present balance in that ac-
count? A  $6,381.79.

Q It is more than it was December 18, 1923, 
by reason of credits or interest? A  Interest.

Q Although $200 was withdrawn October 2,
1924? A Yes.

Q There have been no deposits made since 
December 18, 1923, to the credit of this second 
account? A  No.

By Mr. Barkman.

Q Do you know who withdrew the $200? A  30 
He did.

Q Personally? A  I didn’t have that trans-
action. It was witnessed by Mr. Frederick W. 
Shelly.

By the Court.

Q He withdrew October 2, 1924, $200 from 
that second account that we have been referring 
to, on a check signed by his mark, in the pres-
ence of one of the men in your bank? A  Yes. 40
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Q You did not attend to that withdrawal 
yourself? A  No; I was not home.

Q Did you see Mr. O’Connor again after 
December 18, 1923? A I don’t remember
whether I did or not.

Q You cannot tell me about any transaction 
lQ with him after that date? A  I didn’t have any 

transactions with him after that transfer; after 
that transfer I  didn’t have any transactions with 
him.

Q You don’t recall his having been in the 
bank again after December 18, 1923? A No; 
I do not.

Q He could have been there, of course, with-
out your seeing him? A Yes.

Q And have done business with somebody 
else in the bank? A  Yes.

Q Do you know whether he had any other 
property than this second account referred to? 
A No; I don’t know.

Q Mr. Corwin, in case we need the ledger 
account, will you let us have a copy of that? A  
The original?

Q I don’t want the original. But you will 
make us a copy? I mean of the first account. 
A I think you can have that, because it is in 

3q an old ledger.
Q You better make a copy of it in case we 

need it. I will ask one of the counsel to let you 
know; and if we need that deposit book or any 
of the checks on withdrawal, will you let counsel 
have them? A  Yes.

Q I won’t take any of them from you now 
at all. A  All right.

40
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FRANKLIN W. RICE, sworn as a witness on 
the part of the complainant, testifies as fol-
lows :

Direct examination by Mr. Cone.

Q Doctor, you are a practising physician and 
surgeon at Morristown? A I am.

Mr. Barkman :̂ Qualifications admitted.

Q Are you acquainted with Mr. Thomas 
Conners? A I am.

Q Did you at any time treat him profession-
ally? A I did.

Q Will you tell the Court what the nature of 
the treatment was, the nature of the illness, and 
the time when you treated him? A Around 20 
1920. T operated on him 1920 or 1921. I op-
erated on him for tumor of the rectum.

Q Can you say whether it was 1920 or 1921?
A The end of 1920 approximately. That has 
nothing to do with this specific case. Then again 
December 26, 1922, that is, about two years 
later, I sent him to the hospital for treatment, 
with the following diagnosis: Cerebral hemor-
rhage, arterio-sclerosis, that is, hardening of the 
arteries, and chronic interstitial nephritis. He 30 
was there from December 26, 1922, and was dis-
charged on March 5, 1923,

Then again I sent him to the hospital on 
March 12, 1923, in other words, he was home for 
one week, and he was discharged December 24,
1923.

By the Court.

Q December 24, 1923? A Right.
40
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Q He went to the bank December 18th, 
signed a check— A  The date of discharge 
from the hospital was December 24, 1923. Now, 
there is another admission and discharge— 
March 13, 1924, and discharge then on July 21,
1924.

^  By Mr. Cone.
Q Same diagnosis? A Yes, sir; high blood 

pressure.

By the Court.
Q You stated why he was sent to the hospital 

December 22d. Why was he sent there again 
March 12, 1923? A He was directed to go 
home with the understanding that if he had any 

20 relapse or was not any better, he was to come 
back to the hospital.

Q That is, he was permitted to go home 
March 5, 1923? A Yes; on March 5th he was 
permitted to go home, because he could get 
the same medicine at home that he was getting 
at the hospital. One of the reasons for letting 
him go home was we wanted to cut down on ex-
penses as much as possible.

Q You have not told me why he went back 
March 12th? A During the week that he was 
home I saw him myself and his condition was un-
improved, and so I sent him back to the hospital.

Q Can you tell us whether or not at any time 
prior to his discharge he was permitted to go 
out from the hospital and around Morristown 
and back again to the hospital? A As I recol-
lect, I believe his brother did take him out; he 
was permitted to go out.

Q  T hat is, b e fo re  his final d isch arge? A  
40 B e fo re  his final discharge.
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Q On December 24th? A Yes; and I believe 
he went to a barber shop. He was permitted 
to go to a barber shop in town.

Q During his stay in the hospital, can you 
tell us how often he was permitted to go out?
A I should say two or three times.

By Mr. Cone.

Q What was the mental condition of Mr. 
Conners from the period from December 26,
1922, when he entered the hospital, with all of 
the many illnesses that you have mentioned, 
until July 21, 1924, when he was discharged 
finally for the third time? A For one period 
of that time he was out of his mind.

Q Can you definitely fix that period? A 
That I cannot; no. on

Q From the period December 26, 1922, to 
March 5, 1923, do you remember his mental 
condition? A That was the first time—De-
cember 26, 1923, to—

By the Court.

Q His first admission after the rectal trouble, 
was December 6, 1922? A December 26, 1922.

Q He was discharged March 5, 1923. What ^  
period are you talking about? What was his 
mental condition between December 26th and 
March 5th? A He was admitted to the hospital 
in a stuporous condition, and on admission he 
was not able to—

By Mr. Barkman.

Q That is, December 27, 1922? A This is 
December 26, 1922, and he was aroused with 
difficulty.
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By the Court.
Q How long did that condition continue? A 

That condition continued for a period of about 
two weeks. He was treated for high blood pres-
sure. His blood pressure on admission was 235 
which is considered very high.

Q I have not got an answer to my question as 
to what his mental condition was from December 
26th to March 5th. A He was delirious for ap-
proximately two weeks. Then he cleared up.

Q From March 12, 1923, to December 24, 
1923, what was his mental condition? A All 
I can say is this: That his mental condition
had improved from his previous discharge. It 
was not quite right, because the patient got out 
of bed at times without permission.

20
Q You have stated that there was one period 

when he was out of his mind. Are you speak-
ing of that period of two weeks after his first- 
admission? A Yes, sir; when he was out of his 
mind, that was December 26, 1923.

Q December 26, 1923? A 1922.
Q Were you his personal physician, or were 

you the hospital physician? A I was his per- 
sonal physician; I was in charge of him while he 
was in the hospital, too.

By Mr. Cone.

Q Now, doctor, from the time in December, 
1922, when you first started to treat him, when 
you say he was out of his mind, until the last 
time you treated him, would you say that the 
man was entirely normal in his head, mentally? 
A No; I would say he was not.

40
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#•

By the Court.

Q Was he capable of transacting business?
A  He might have been at times, that is, his 
mind might have been clear at times; at other 
times, bad.

Q What would you say about his condition in 
December, 1923, with reference to withdrawing 10 
money from the bank ? A . Around that time I 
believe his mind was clear, as far as I can de-
termine. He was not in the hospital at that 
time—

Q He was not discharged until December 24,
1923. A That goes back to the first admission, 
does it not?

Q March 12th, after he had been out a week, 
you sent him back again? A  You just asked 
me about December, 1923.. 20

Q Yes. A Well, he was not in the hospital 
in December, 1923.

Q He was not discharged until December,
1924.

Mr. Barkman: There must be a mistake 
in the date somewhere.

A  Y ou  ju st asked m e what w as his m ental con -
dition  in  D ecem ber, 1923. 30

Q If you can tell us, from your recollection, 
or from your records. A  I believe his mental 
condition had cleared up around that time.

Q He had a blood clot on the brain, didn’t 
he? A He had had a hemorrhage. He might 
have had a thrombosis or he might have had an 
embolism.

Q The fact is that in December, 1922, he had 
had this brain hemorrhage so that he was in a 
stupor and out of his mind for two weeks be- 40



36

Franklin W. Rice, direct.

fore he could be aroused from that stupor? A  
That is right.

Q What was his condition following that
period of two weeks? A Then he gradually 
cleared up. He was not paralyzed. Many of 
these cases are left with a paralysis.

 ̂ Q Has he any symptoms of paralysis now? 
A I have not examined the man the last year.

Q I thought perhaps you were still treating 
him. A  No; I haven’t seen him in the last 
year.

Q When did you cease treating him? A
July 21, 1924.

Q What was his condition then? A  His
condition then was that he had improved. He 
didn’t have any paralysis of the arm, leg, mouth 
or face.

20 Q Was he able, in July, 1924, to talk to you 
intelligently? A  Yes.

Q Could he understand your questions and 
make intelligent answers? A  Considering his 
intellect, I would say yes.

Q I mean was he in a normal mental condi-
tion for him? A Normal, for a man with high 
blood pressure and nephritis.

Q What is the normal condition of a man’s 
o q  mind under those conditions? A  Do you mean 

the average man or do you mean this specific 
man?

Q I mean a man of usual mentality. A  
Well, he should be able to carry on a conversa-
tion with average intelligence. My recollection 
is that when he was discharged from the hospital 
he was in a pretty fair condition.

Q You came in the court room after he had 
finished his testimony. At least, he hasn’t testi-
fied since you have been here? A  No, sir.

40
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Q Yon have not had a chance to judge of 
his condition today as compared with July, 1924? 
A  No, sir.

Q How old a man is he, do you know? A 
About sixty-eight. That is offhand. Between 
sixty-five and seventy.

Q The complaint says he is over eighty. 
Would you say that he is eighty? A  I would 
not.

10

Mr. Cone: That is what his brother tells 
me.

Q Do the records of the hospital show his 
age at the time he was first admitted? A  Age, 
65—from the chart.

Q Where was that information obtained? 
A From some relative.

Q That is, he was not able to give his own 
age at the time, because he was in a stupor? A 
That is right.

Q Did he ever talk to you about any money 
he had in the bank? A  Yes; he did.

Q When was that? A  During the stay in 
the hospital.

Q Which stay? A  The first time.
Q That is between December, 1922, and 

March 1923? A Yes.
Q What did he say about it; what did he 

tell you? A  He told me he had some money 
in the bank to pay the hospital bill and pay my 
bill, and that he would pay my bill as soon as he 
got out of the hospital.

Q Did he tell you how much he had in the 
bank? A  No, sir.

Q Did he tell you what bank? A No, sir.
Q Did he ever speak to you of Mrs. English? 

A Not with reference to the bank.

20

30

40
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Q In any way? A He lived with Mrs. 
English and when I would go to the home to 
see him at his home, Mrs. English would al-
ways open the door and bring me in to see him, 
and practically every time I treated him, if I 
went there to take his blood pressure or to pre- 
scribe for him or examine him, Mrs. English 
would be in the room.

Q How old would you say she was? A 
Well, I would say about seventy.

By Mr. Cone.

Q Older than Mr. Connors? A Apparently. 
She looked older.

By the Court.

20 Q What was her physical condition? A I 
took care of her when she died; she died of a 
stroke of apoplexy.

Q When did she die? A Approximately a 
year ago, or rather less than that—nine to twelve 
months ago.

The Court: What is the date?
Mr. Cone: April 12, 1925.

30 Q Is that right? A That is right.
Q How long about had she been ill? A She 

was ill a week.
Q Up to that time what had been her phys-

ical condition? A  I never treated her except 
for her stomach, something like that. She was 
apparently well.

Q What was her mental condition? A Very 
keen.

Q Was she of stronger mentality, in your 
opinion, than Connors? A  Yes.
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Q Was lie living there with her at the time 
of his first admission to the hospital? A Yes.

Q How long had he been living with her, do 
yon know? A I don’t know.

Q Was he living there in 1920 when you 
treated him for this rectal tumor—I think you 
said it was a rectal tumor? A I don’t know 10 
where he lived then. He came to my office and 
I sent him to the hospital right away.

Q The operation was at the hospital? A At 
the hospital.

Q What was his mental condition in 1920?
A Very good.

Q When did you first notice that he began 
to fail? A Around Thanksgiving, 1922, about 
a month before he was sent to the hospital.

Q What were the symptoms then? A  I was 
treating him for high blood pressure and nephri-
tis or Bright’s disease, and he gradually got 
worse until the day before admission to the hos-
pital he was delirious; I remember they had a 
hard time holding him down in bed; he wanted 
to get up out of bed and run around the house.
Mrs. English was trying to hold him down in 
bed and some of the other people in the house 
and some of the neighbors, and I told the people 30 
there the only place for him was in the hospital 
where I could treat him.

Q After he left the hospital in July, 1924, 
did he go back to Mrs. English to live? A I 
think so. That I am not certain of.

Q You did not treat him after he left the 
hospital in July, 1924? A I didn’t treat him.
I have no way of judging where he did go.

Q Do you know whether Mrs. English visited 
him at the hospital? A Yes, sir; she did.

40
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Q How frequently would you say she visited 
him? A  I cannot answer that. I don’t know.

Q Can you say whether her visits were be-
fore or after December, 1923? A They were 
both before and after.

Q How do you know that? A From seeing 
10 her there in the hospital.

Q You speak from recollection? A I am 
speaking from recollection, and she came to my 
office to find out his condition.

Q After December, 1923? A After Decem-
ber, 1923.

Q How can you recollect of her coming to 
your office to find out his condition after Decem-
ber, 1923, when it appears that he returned to 
live with her after he was discharged from the 

20 hospital in December, 1923, and he didn’t go to 
the hospital again until March, 1924? A She 
came there several times for medicine for him.

Q Before he went to the hospital in March, 
1924? A Before he went to the hospital in 
March, 1924. I was giving him a special tablet 
—high blood pressure tablet—and she would 
come over to my office to get these tablets when 
he would run out of them.

Q The testimony is that on December 18, 
30 1923, Mr. Connors went to the Morris County 

Savings Bank and had with him his pass-book 
for an account he had in that bank, and on that 
day withdrew the whole amount that he had to 
the credit of that account, which was $5,356.90, 
and turned that money over to Mrs. English. 
Can you say whether at that time, in your opin-
ion, he was capable of understanding the nature 
of the act in which he was engaged? A I be-
lieve he was capable.

40 Q That is, mentally capable? A Yes, sir.
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By Mr. Cone.

Q Taking into consideration the question as 
propounded by the Court, and taking into con-
sideration the further fact that Mrs. English 
accompanied him to the bank, and that she was 
present when he withdrew this money, and that 
it was immediately turned over to her, and that 
his physical condition was so feeble that he could 
hardly write his name, and that two witnesses 
witnessed his signature to the check, would you 
still be of the opinion that he was mentally 
capable? A I am talking from a medical stand-
point. He was capable. I am not talking from 
the standpoint of coercion. There might be 
force or persuasion brought. My answer is 
“ Yes.”

Q Taking into consideration the fact that 20 
Mrs. English had a keen mind, as you have 
stated, and that Mr. Connors was still in the 
hospital—out on parole, so to speak—would you 
say that her mentality was stronger than his, 
sufficiently so to coerce him into this signing, 
making him do something which he might think 
he was doing voluntarily, but at the same time 
a stronger mentality was forced upon him?
A Perfectly possible.

There is one thing, your Honor, in this case 
that perhaps I ought to mention: This man at
the time he was sick was very resentful to his 
brother.

By the Court.

Q What is his brother’s name? A Patrick.
He thought his brother was trying to take his 
money from him. During the period of his acute 
illness, when he was extremely bad in the hos-



42

Franklin W. Rice, direct.

pital, some of his mutterings were in regard to 
money, and he thought his brother was going 
to take the money that was saved in his lifetime 
and keep it himself. In other words, his mind, 
during that period of his sickness, was resentful 
to his brother. Whether there was any persua-
sion to make him so from Mrs. English or her 

® family I don’t know.
Q During the time that you say he showed 

this resentfulness toward his brother was his 
mental condition all right? A His mental con-
dition was not all right.

Q When his mental condition cleared up after 
he came out of this stupor in January, 1923, did 
he still show this resentful feeling toward his 
brother? A He did. '

20 Q Did he show that by any statement to you, 
or any statement that you heard, up to July, 
1924? A We talked a few minutes ago about 
the fact that he was permitted to go out of the 
hospital. The first time he was there his brother 
used to come in a carriage to take him to a 
barber shop or wherever necessary, and he more 
or less, from what I could see, did not want his 
brother to take him out; he was not very anxious 
for his brother to take him out. In other words,

o  A  # 7
what I am trying to state is this: that he was 
more or less influenced by—or would do things 
for—Mrs. English, whereas he would not do 
them for his brother.

Q Do you know how he got home from the 
hospital in July, 1924? When he was discharged, 
was he able to walk? A Well, he could walk 
around the hospital.

Q How far did he live from the hospital? 
A He lived at least ten blocks—half a mile.

40
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Q Was he able to walk from the hospital 
home? A He could not.

Q How far was the hospital from the Morris 
County Savings Bank? A Seven blocks to the 
hospital. His home is—

Q They are pretty long blocks, are they not?
A Yes. 10

Q What is the distance—half a mile? A 
About half a mile.

Q Was he able to walk from the hospital to 
the bank in December, 1923, and back again?
A He might have been able, but I don’t be-
lieve—

Q You don’t believe what? A I think his 
brother took him around in the carriage.

20
Cross examination by Mr. Barkman.

Q Do you know the family Mr. Connors had, 
whether he had wife or child or any family?
A No.

Q You shake your head. You don’t know 
whether he had a family? A No; I do not.

By the Court.
30Q As far as you know, he had no wife or 

child? A  As far as I know.
Q He never spoke of any? A He never 

spoke of any.
Q And he lived alone? I mean, there was 

nobody living with him, except Mrs. English?
A Yes. There were some other boarders in that 
house.

Q Was it a boarding house? A Yes; a 
small boarding house.
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By Mr. Barkman.

Q He was living there in 1920 when yon first 
attended him? A I cannot say. Connors came 
to my office and from my office he went to the 
hospital.

Q After that, when yon visited him at his 
10 home, yon found him at Mrs. English’s? A  That 

is right.
Q Yon also took care of Mrs. English? A I 

did.
Q Do you know whether or not Mrs. English 

could read or write? A  I never had occasion 
to know that.

2o FRANK W. WADE, sworn as a witness on the 
part of the complainant, testifies as follows:

Direct examination by Mr. Cone.

Q Yon are resident physician of All Souls’ 
Hospital, Morristown? A Yes.

Mr. Barkman: Qualification admitted.

30 Q You were house physician during the time 
that Mr. Connors was confined to All Souls’ Hos-
pital for various illnesses? A I was.

Q Did you have any occasion to see him while 
he was at the hospital? A  Yes; I saw him as a 
rule practically every day during the time that 
he was in the hospital.

Q Did you have any occasion to talk to him 
for a short period of time? A  Yes.

Q The records show that he entered the hos-
pital December 26, 1922, and was discharged in

40
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March, 1923, and that he was suffering from 
cerebral hemorrhage, arterio-sclerosis and neph-
ritis. What would you say his mental condition 
was during his stay at the hospital? A During 
his period at the hospital, it was poor—poor at 
the outset, but gradually improving until he was 
in condition to be discharged as improved—not 
cured.

Q The mere fact of his discharge would not 
indicate that his mental condition had returned 
to normal, would it? A  No.

Q Just improved? A Just improved.
Q He was in the hospital again from March 

12, 1923, until December 24, 1923. Do you re-
call that, after looking at the records? A March 
12, 1923.

Q And discharged December 24, 1923? A I 20 
recall the period that he was there, but the 
dates—

Mr. Barkman: There is confusion about
these dates.

Q Just look at the record. A Twelfth of 
March, 1923, and discharged on the twenty-fourth 
of March, 1923. This is the second time he was 
in the hospital: Admitted on the twelfth of 30
March and discharged the twenty-fourth of 
March, 1923.

By the Court.

Q Not discharged the twenty-fourth of 
March—discharged the twenty-fourth of De-
cember. A This is the second admission to 
the hospital. He was discharged March twenty- 
fourth, according to the records I have here. 
Then there was another subsequent admission, 40
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on which he was discharged some time in De-
cember, 1924.

Q We want to get these dates. A  The first 
admission that I have a record of, was December 
20, 1922.

Q1 He was discharged when on that admis- 
10 sion? A He was discharged the fifth of March,

1923.
Q Fifth of March? A That is what it says 

here: Fifth of March, 1923. These are the hos-
pital dates. The doctor’s dates might be dif-
ferent. He dates the discharge when he is dis-
charged from his care.

Q That may be, but he was looking over these 
records when he gave the date of discharge. 
When do you say he was admitted to the hos- 

2Q pital again after March 5, 1923? A The next 
chart is March 12, 1923.

Q And he was discharged when? A He 
was discharged the twenty-fourth of March. He 
was there twelve days. He went out on the fifth 
and came back a week later.

Q And then he went out on the twenty-fourth 
of March? A He went out on the twenty-fourth.

Q’ And then he came back again? A Yes. 
The next record shows March 13, 1924.

30 Qi And then, when he went in on March 13,
1924, how long was he in the hospital on that 
admission? A He was in the hospital then 
somewhere in the neighborhood of—I can give 
you the exact number of days: July 21, 1924; 
he was in the hospital 141 days at that time. 
July 21, 1924, he was discharged. He came in 
March thirteenth.

Q What about his being discharged December 
twenty-third, that Dr. Eice talked about, after 

4Q he was admitted March twenty-fourth? A He
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was in the hospital previous to that for a surgi-
cal operation.

Q That is an early one? A Yes, 1920.
Q Was he in the hospital in December, 1923?

A I have no record of it, and I have no recol-
lection. The only thing is the record of former 
admissions. There is one chart here which lo  
showed that the date was 12-26-23. There is an 
erasure here. It might have been an erasure of 
the doctor’s going through and reading the chart. 
Three other places in the same chart shows 
that the date of admission was 1922, instead of 
1923, in December.

Q What is that ? A Evidently there has 
been an error. Somebody put down 1923. The 
date of admission is 1922. Here is 1922.

Q Then, you agree with Dr. Rice that the 
first admission was December 26, 1922? A Yes, 
sir.

Q1 And he was discharged March 5, 1923? A 
March 5, 1923.

Q Then he went back again? A March 12,
1923, and was discharged on March 24, 1923.

Q Then, tell me once more: When did he go 
back again? A The next date was March 13,
1924, almost a year later.

Q So that he was out of the hospital after 30 
March 24, 1923, for practically a year? A Prac-
tically a year, according to our records.

By Mr. Cone.

Q Now, doctor, during all of this period and 
the various times when he was in the hospital 
and when you saw him just previous to his dis-
charge, what was his mental condition ? A Well, 
in my opinion, it was poor. He was a cerebral 
case. That is the way we looked at it.
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Q And taking into consideration the fact that 
he had been discharged fronl the hospital March 
24, 1923, and that on December 18th of the 
same year he went to the Savings Bank with 
Mrs. English with whom he boarded and that he 
drew out all of his money in one account and 
transferred it to Mrs. English, giving it over to 
her; and taking into consideration the fact that 
on March 13, 1924, some three months later, he 
was again returned to the hospital for the same 
illness, would you say, in your opinion, knowing 
his mental condition previously, that he knew the 
nature of his act and was mentally competent to 
do that act! A I first answer that by saying 
that I believe his mental condition was improved; 
but during that period there might have been, 
there are, many things that he can do, the same 

20 as a brain injury. He had some impairment of 
his mental function. The extent of that, I am 
not in a position to state.

Q His mentality was impaired? A It was 
impaired, I would say.

Cross examination by Mr. Barkman.

Q You were treating him for physical ill- 
^  ness, were you? A No, sir; I was not treating 

him at all. He just came under my observation 
in my capacity as house physician.

Q You just looked in once in a while? A  I 
talked to him a great deal and many times I had 
to put him in bed and restrain him when it was 
necessary to do it, when he was not competent 
to help himself.

Q That was when he was first there? A 
No; during subsequent periods; his last time 
particularly.
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Q That is, 1924? A 1924.
Q There seems to be confusion about the date, 

December 24, 1923. You say that— A He was 
not in the hospital at that period according to 
the records. We have no record of him during 
that period.

The Court: According to Dr. Wade, Con-
ners was not in the hospital from March,
1923, to March, 1924. He was discharged 
in March, 1923, and came back in March,
1924. He was out almost a year.

Mr. Barkman: Almost a year; yes, sir.

Q After his discharge March, 1923, you did 
not see him again for how long—until he came 
back the next time? A Until he was admitted 
the next time, yes, sir. The only times I did 20 
see the man were when he was a patient in the 
hospital. That is all.

Q He was a patient there by reason of some 
physical disability? A Yes.

By the Court.

Q Do you know Mrs. English? A No, sir.
Q You don’t know whether she came to visit 

him or not? A  No, sir; I don’t know that at 30 
all.

Co mp l a in a n t  R e s t s .

40



50

Mary Murphy, direct.

DEFENDANTS’ CASE.

MARY MURPHY, sworn as a witness on the 
part of the defendants, testifies as follows:

Direct examination by Mr. Barkman.

Q Yon are a daughter of Margaret Murphy, 
the administratrix in this case? A Yes, sir.

Q You knew Mrs. English in her lifetime? A 
Yes, sir; I did.

Q You knew Mr. Connors? A Yes; I did. 
Q After the death of Mrs. English did you 

make any examination to find out the property ox 
effects or anything she left? A Why, yes; we 
looked to find a will, and we found the bank-
books in a box; these two books in the box. We 

20 tried to find a will. In Mrs. English’s writing- 
desk we found these in a box.

Q Do you know how long Mr. Connors lived 
with Mrs. English ? A He was there nine years 
or more; ever since his wife died, and his wife 
is dead going on ten years.

Q You are related to Mrs. English? A Yes. 
Q How are you related to her ? A I am 

her niece.
Q What relation are you to Mr. Connors? A 

3 0 Cousin.
Q Do you know what family Mr. Conners 

had? A He had no family; just him and his 
wife.

By the Court.

Q: Are you a first cousin to Mr. Connors? A 
My father is a first cousin.

The Court: The two bank-books shown
4Q the witness ought to be identified on the 

record.
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Mr. Barkman: I offer them in evidence.
(Books are marked Exhibit D. 1 and Ex-

hibit D. 2.)
The Court: I understood this witness to 

testify that she found two books in Mrs. 
English’s writing-desk. Of the two books 
that she found, was one in Mrs. English’s lo  
name and one in Connors’ name?

Mr. Barkman: No, sir; both were in Mrs. 
English’s name—both of the books. The 
purpose of the testimony is to show that 
Mrs. English was in possession of the book 
to which the account had been transferred, 
when she died.

No cross examination.

De f e n d a n t s  R e s t . 

Case  Clo sed .
20

CONCLUSIONS OF THE COURT.

The Court: (Orally at close of testimony.) In 
December, 1923, the complainant had two bank 
accounts in the Morris County Savings Bank, 
both in his name. In one he had over $6,000; in 
the other he had over $5,000. On the eighteenth 39 
of that month he went to the bank with Mrs. 
English. He had with him his bank-book for 
the smaller of the two accounts, and he told the 
treasurer of the bank that he desired to transfer 
that account to Mrs. English, that is, he de-
sired to withdraw from the bank the sum of a 
little over $5,000 to his credit in that account 
and give that to Mrs. English who wanted to 
open an account in her name. The transaction 
consumed about ten minutes, Mr. O’Connor
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doing all the talking with regard to the transfer 
and Mrs. English saying nothing. Mrs. English 
knew the purpose for which they were at the 
bank. It was necessary for her to be there, be-
cause it was her intention to open a second ac-
count—she already had one in the bank—with the 

1 money that O’Connor was going to withdraw 
from his account. She had to be there to sign 
the signature card and give directions with re-
gard to opening the second account.

The official of the bank who handled this trans-
action testifies that while Mr. O’Connor was 
feeble in body, there was nothing about his men-
tal condition to excite any suspicion on the part 
of the official and that Mr. O’Connor apparently 
understood what he was doing and comprehended 
the nature of the act he was about to perform. 
He was not stripping himself of all his property. 
He had over $11,000. He was giving $5,000 to 
Mrs. English, with whom he had lived as a 
boarder for nine years and with whom he must 
have been on friendly terms because she visited 
him at the hospital while he was there and after 
his discharge from the hospital he went back 
to Mrs. English to live with her. Unfortunately, 
Mrs. English is now dead and Mr. O ’Connor is 

30 barred by the statute from testifying as to any 
transaction with Mrs. English regarding this 
transfer of account. He is also barred by his 
illness, or the nature of his illness; for he now 
appears to me, testifying as a witness, to be suf-
fering from aphasia or loss of memory.

It appears from the testimony that he went to 
the hospital in Morristown in December, 1922, 
or was sent to the hospital in Morristown in De-
cember, 1922, suffering from cerebral hemor- 
rhage, hardening of the arteries and kidney
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trouble. At that time he was in a stupor and 
out of his mind, at least raving. That condition 
of mind continued for about two weeks, when his 
mind cleared up and his condition improved to 
such extent that he was discharged from the hos-
pital, not cured, but as improved sufficiently to 
enable the authorities to discharge him in March,
1923. It appears that that discharge was pre-
mature, because after being out of the hospital 
for a week he was returned to the hospital by his 
physician and stayed there for twelve days 
longer and was again discharged on March 24,
1923. He was out of the hospital and presum-
ably residing back in Mrs. English’s house from 
March, 1923, to March, 1924, when he again re-
turned to the hospital for treatment for the same 
form of disease from which he had been suffer-
ing in December, 1922. He remained in the hos- 20 
pital from March, 1924, to July, 1924, when he 
was again discharged as sufficiently improved so 
as not to require hospital attention. Now, daring 
the period of the year from March, 1923, to 
March, 1924, when he was out of the hospital, he 
was under the care and observation (whenever 
treatment was necessary) of Dr. Rice, his per-
sonal physician. Dr. Rice, who saw him during 
that period and who attended him, said that his 
mind was practically normal; that while he was 
never a man of acute mentality, he was able to 
attend to the ordinary transaction of business 
affairs in which a man of his condition was en-
gaged, and particularly, that in December, 1923, 
at the time this bank transaction occurred, 
O’Connor’s mind was clear and that he was 
capable of understanding the nature of the act 
in which he was engaged; so that we have in this 
case the fact that so far as O’Connor’s condition 
of mind is concerned at the time of the trans- 40
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10

20

30

fer of the account in question, he was capable 
of knowing what he was doing and capable of 
understanding he was making a gift to Mrs. 
English. It also appears from Dr. Rice’s testi-
mony that O’Connor was .not on the best of terms 
with his brother, that there was some feeling be-
tween them, and that O’Connor had no wife and 
ho issue and therefore that the one who would 
be likely to inherit from him in case of his death 
was his brother, and possibly the explanation ol? 
the transfer of part of O ’Connor’s savings to 
Mrs. English, is that he did not want his brother 
to have all of his estate; that he felt that after 
living with Mrs. English as a boarder in her 
house for nine years, he wanted to remember 
her or wanted her to have some part of his 
estate. If his mental condition was such that he 
could understand the nature of the act he was 
performing, then the only question left in the 
case is whether there was any undue influence ex-
ercised by Mrs. English to induce O’Connor to 
make this transfer to her. They were both about 
the same age apparently. There is some ques-
tion about O’Connor’s age—whether he was 
sixty-five or seventy. He was probably between 
sixty-five and seventy. Dr. Rice thought that 
Mrs. English was about seventy years of age or 
a little older. Dr. Rice thought she was of 
stronger mentality and keener mind than O’Con-
nor.

I do not understand the law to be in a case 
of this kind, where the complainant has not 
transferred all his estate and has not im-
poverished himself, that the burden of proving 
the absence of undue influence is upon the donee 
or those who represent the donee. It would be 
rather a harsh rule to apply in this case, be-

40
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cause the donee is dead, and the donee’s repre-
sentative cannot give such evidence as she might 
be able to give under the statute, which would 
explain the transaction and show what occurred 
at the time the transfer was made. If there were 
any evidence produced on the part of the com-
plainant to show that there was any undue in- j q  
fluence or improper conduct on the part of Mrs. 
English to induce O’Connor to make this trans-
fer, then the defendant might be called upon to 
make some explanation; but since the only testi-
mony from which undue * influence might at all 
be inferred is merely the testimony that Mrs. 
English was a woman of strong mentality and 
keen mind, I do not feel that there is any burden 
placed upon the defendant to rebut any pre-
sumption of undue influence. Under the testi-
mony, the bill of complaint will have to be dis- ^0 
missed.

30

40



56

Decree of Dismissal.

DECREE OF DISMISSAL.

Filed.

This cause coming on to be heard in the pres-
ence of Leon E. Cone, Esq., of counsel with the 
complainant, and David F. Barkman, Esq., of 

10 counsel wiith the defendants, on bill, answer and 
oral proofs taken in open court; whereupon and 
upon duly considering the said pleadings and 
proofs and hearing and considering the argu-
ment of counsel, from all of which it now ap-
pears satisfactory to the Chancellor that the 
complainant has not sustained the allegations of 
his bill of complaint:

It is thereupon, on this 13th day of November, 
1925, Or de r ed , A d j u s t e d  a n d  De c r e e d  that the 

2q complainant’s bill be and the same is hereby dis-
missed.

Respectfully advised,
Ja me s  F . F ie l d e r ,

V.-C.

I consent to the above decree as to form.

LEON E. CONE,
Solicitor of Complainant. 

30

\

40
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NOTICE OF APPEAL.

Filed.

The complainant, Thomas Connors, hereby ap-
peals from the final decree bearing date and 
filed November 13, 1925, in the above entitled 
cause, wherein it is ordered, adjudged and de- 10 
creed that the bill of complaint of the complain-
ant be dismissed, to the Court of Errors and 
Appeals, in the last resort in all cases.

Dated at Morristown, New Jersey, November 
13, 1925.

LEON E. CONE,
Solicitor and of Counsel with the Complainant.

I conceive there is good cause for appeal in the 
above-stated cause.

LEON E. CONE,
Of Counsel with Complainant.

Service of a true copy of this notice o f appeal 
is hereby acknowledged this 13th day of Novem-
ber, 1925.

DAVID F. BARKMAN,
Solicitor of Defendants. ^0

40
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Petition of Appeal.

PETITION OF APPEAL. 

Filed.

New Jersey Court of Errors and Appeals

M arg aret  Mu r p h y , adminis-
tratrix of the estate of Petition of
Bridget English, dec’d, Appeal.
and T h e  M o r r is  Co u n t y  
Sa v in g s  B a n k , a corpora-

To the New Jersey Court of Errors and Appeals:

The petition of Thomas Connors respectfully 
shows:

1. On October 27, 1925, a final decree was 
entered in the Court of Chancery, in the above-

30 entitled cause, wherein it was Or de r ed , A dj ud ge d  
and Decreed  that the bill of complaint of the com-
plainant, Thomas Connors, be dismissed.

2. Your petitioner appeals from the order or 
decree of the Court of Chancery dismissing said 
bill of complaint for the following reasons:

a. Because the Court erred in excluding the 
testimony of the complainant, Thomas Connors, 
regarding transactions with the deceased Bridget 
English.

10 Between

20 tion,

T h o ma s  Co n n o r s ,
Complainant-Appellant,

and

Defendants.

On Appeal, 
&c.

40
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b. Because the Court erred in not finding that, 
the burden of proof rested upon the defendant 
in this case.

c. Because the Court erred in not finding that
the decree should be in favor of the complainant,, 
because the complainant did not have free and 
independent advice. 10

d. Because the Court erred in not finding a 
decree for the complainant, because the com-
plainant was sick and infirm and mentally in-
capable of understanding the nature of his act.

e. Because the Court erred in not finding that 
undue influence was exerted upon him to induce 
him to make the transfer of his money.

f. Because the Court erred in not finding that 
Mrs. English was of stronger mentality and 20 
therefore influenced him in transferring said 
money.

g. Because the Court erred in finding that 
if there was a gift there was any delivery of 
said gift.

h. Because the Court erred in not presuming 
that the gift was the result of undue influence 
and that the burden of proof was upon the de-
fendant.

i. Because the Court did not take into con-
sideration the collateral facts and circum-
stances.

j. Because the decree of the Court of Chan-
cery was based upon an erroneous assumption 
of laws and facts.

k. Because the decree of the Court of Chan-
cery should have been in favor of your peti-
tioner and against the defendant. 40
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1. Because the said Margaret Murphy, admin-
istratrix as aforesaid, is not entitled to the 
moneys in question and for these reasons the 
decree of the Court of Chancery is in error and 
should be reversed and set aside.

LEON E. CONE,
10 Solicitor for and of Counsel with

Complainant-Appellant.

ACKNOWLEDGMENT OF SERVICE. 

Filed January 28, 1926.

Service is hereby acknowledged on this 15th 
day of January, 1926, of a true copy of the 

2o petition of appeal filed in the above matter.
D. F. BARKMAN, 

Solicitor of Defendants-Appellees.

30

40
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Answer to Petition of Appeals.

ANSWER TO PETITION OF APPEAL

New Jersey Court of Errors and Appeals

On Appeal, &q. 

Answer to 10

Petiton of 

Appeal.

The answer of the above named defendant to 
the petition of appeal of the above-named appel-
lant:

This respondent, not acknowledging all or any 20 
of the matters which in the said petition of appeal 
are contained to be true, for answer thereto, nev-
ertheless, says and admits that a decree was on 
the thirteenth day of November, last past, made 
and entered in the Court of Chancery, in the 
cause for that purpose mentioned in the said 
petition, as is therein stated; but as to the sub-
stance and form thereof, this respondent prays to 
refer thereto when the same shall be produced.
And this respondent is advised and believes that 30 
the said decre is agreeable to equity, and prays 
that the same may be affirmed with costs to be 
adjudged to this respondent.

D. F. BARKMAN,
Solicitor and of counsel with the respondent.

Due and legal service of the within answer to 
the Petition of Appeal is hereby acknowledged.

May 2 LEON E. CONE,
Solicitor and of counsel with the appellant.

Between
Thomas Connors,

Complainant-Appellant,
and

Margaret Murphy, Adminis-
tratrix of the estate of Brid-
get English, dec’d, and The 
Morris County Savings Bank, 
a corporation,

Defendants-Respondents.





Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J.

New Jersey Court of Errors and Appeals

M arga re t  M u r p h y , adminis- On Appeal 
tratrix of the Estate of from Decree 
B rid get  E n g l is h , deceased, in Chancery. 
and T h e  M o r r is  Co u n t y  
Sa v in g s  B a n k , a corpora-
tion,

Defendant »-Respondents.

BRIEF OF DEFENDANT-APPELLEE, 
MARGARET MURPHY.

Thomas Connors, a man of about seventy years 
of age, boarded with one Bridget English for 
about nine years prior to the death of the said 
Bridget English, which occurred in April, 1925.

The evidence discloses that they were friends. 
That while he was in the hospital she visited 
him on several occasions; that she went to the 
doctor for him to secure medicine and took a 
friendly interest in the old gentleman, she being 
a woman of about the same age and apparently 
in somewhat better health than he, however, she 
pre-deceased him, dying quite suddenly after a 
week’s illness.

The complainant files this bill to recover a 
gift made to Bridget English on December 18, 
1923, of $5,356.90, setting up fraud in the trans-
action.

Between

T h o ma s  Co n n o r s ,
Complainant-Appellant,

and On Bill, dec.

Facts.
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As a matter of fact the bill is incorrect as to 
the date of the gift of the money to Bridget Eng-
lish, by one year’s time. The evidence shows 
a transaction between two elderly persons but 
is absolutely naked of any evidence showing even 
a suspicion of fraud or undue influence on the 
part of Bridget English, the State of the Case 
showing conclusively that O’Connor, or Conners, 
as he is styled in the bill, was the moving party 
and instituted and completed the transaction in 
the presence of a reputable official of the Morris 
County Savings Bank.

At the time of the transaction Connors was 
weak physically but clear in mind, knew what 
he wanted to do, and did it.

Prior to that time he had been in the hospital 
for one or two operations. The time he left 
the hospital being March 23rd and not returning 
until March, 1924, so that when the transaction 
took place in the bank he had recovered his 
normal health to a great extent. The case is 
entirely barren of any evidence showing any im-
portunities upon the part of Mrs. English to in-
fluence or cajol him out of any money, the fraud 
charge failing completely because of lack of 
proof.

The defendant is Margaret Murphy who de-
fends this suit in a representative capacity as 
administratrix.

I.

The rule of evidence relating to the evidence 
regarding statements and transactions with de-
ceased persons was correctly interpreted by the 
Court.

The Evidence Act C. S., page 2218, Sec. 4, is 
so familiar to the Courts of this State, that it
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needs no more than a mere citation that the 
testimony of a living witness with a person 
since deceased is not competent under its pro-
visions.

Complainant’s counsel in his brief, part one, 
argues that there is an exception to Statute 4 
in Section 6 of the Evidence Act which he quotes 
in full, and annexes a few cases to substantiate 
his assertion.

The defendant had not removed the disability 
of the complainant by testifying, and it is diffi-
cult to see upon what ground testimony of com-
plainant could have been received without violat-
ing this long standing rule.

Counsel did not point out to the learned Vice- 
Chancellor under what portion of the answer he 
sought to introduce this evidence. In the Vree- 
land Case (Williams v. Vreeland, Exr., 30 N. J.
E. 576), the character of the evidence given is 
not set forth and the Court expressly reserved 
its decision as to its competency.

The case of State v. Henson, 66 L., page 601, 
at page 602, analyzes the Evidence Act and in ref-
erence to Sec. 6 of Evidence Act says, “ Section 
6 makes a defendant in a chancery suit a com-
petent witness for or against any other defend-
ant. ’ ’

The Henson case was a criminal case and the 
only questions decided related to testimony of a 
defendant in a criminal case, and has nothing 
in common with the suit at issue.

These three or four cases are all that seem 
to be reported in New Jersey on this section, 
while the rule laid down in Lodge v. Hidings, 
Exr., 63 Eq., p. 159, that “ By the true construc-
tion of Sections 3 and 4 of the Evidence Act, as
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revised in 1900, a party to a suit is a competent 
witness, notwithstanding that either or both 
of the parties appear on the record in a repre-
sentative capacity, but, when that is the case, 
a party offering himself as a witness will not 
be permitted to testify concerning any transac-
tion with or statement by the decedent of his 
adversary, unless his adversary first offers him-
self as a witness and testifies to a transaction 
with, or statement by, such decedent,”  is clearly 
substantiated by many cases.

II.
Under the circumstances surrounding the gift 

to Mrs. English there was no burden on defend-
ant to overcome charges of undue influence, 
fraud or absence of independent advice.

The circumstances surrounding this transac-
tion is set forth in the testimony of Charles H. 
Corwin, a bank official of long standing and in-
tegrity (pp. 20-30). He testifies that Mr. Con-
ners and Mrs. English appeared in his bank 
on December 18, 1923. Mr. Conners did the 
speaking (p. 21), stating that he desired to 
transfer an account to Mrs. English. This was 
done by check (p. 22, Exhibit C. 3). It was 
then deposited or transferred by his check in a 
new account opened by Mrs. English. The book 
was made out and delivered to Mrs. English, 
she not being able to write (p. 24), Mr. Corwin 
evidently witnessed her cross to the signature 
card.

He further testifies (p. 25) that Mr. Conners 
gave him the directions to make the transfer, 
and that in the entire matter he acted under the 
express directions of Conners.
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Mrs. English’s attitude surely negatives any 
idea of undue influence, fraud or any other 
device to induce Conners to give her this money. 
Mr. Corwin says that she was- entirely passive 
in the matter (pp. 26-27). Outside of physical 
feebleness Conners was clear as to what he 
wanted done; talked intelligently and gave in-
structions as to what he wanted done.

Dr. Rice was sworn and says at this time, 
December, 1923, his mind was clear (p. 35, Dr. 
Rice, and on page 41), he categorically says he 
was capable.

Thus we have the case of two very ignorant 
persons of about the same age: Connors being
able to write his own name, but Mrs. English 
not being able to do so, friends for nine years, 
and no other fact or facts upon which to predi-
cate fraud and undue influence. There is no 
confidential relationship such as is necessary 
to invoke the rule so elaborately argued by my 
opponent.

Parker v. Parker, 45 E., p. 224. While the 
Court set aside the gift it did so because de-
fendant was the agent and trustee and had the 
care and custody of his mother’s estate (p. 228) 
and for that reason the burden was thrust upon 
him to make clear and to remove any doubt, as 
to the ownership of the bonds in dispute. Of 
like tenor is Albert v. Haeberly, 68 N. J. E. 665 
(last paragraph). “ We then declared, on the 
authority of earlier adjudications, that a deed 
of gift, which reserved to the donor no power of 
revocation, was voidable at the option of the 
donor, or his heirs when it appeared that at 
the time of its execution there existed between 
the parties thereto a relation of trust and con-
fidence in which the donee occupied the dominant
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position, and also that the donor, when making 
the deed, did not have the benefit of inde-
pendent advice as to its effect. This decision 
now controls the case before us.”

In this case we have no such relationship 
shown.

All of the cases cited by learned counsel for 
complainant deal with situations where the donor 
impoverishes himself and in such cases the rule 
invoked is correct and salutary. In the present 
case such is not the case. In Morrison v. Morri-
son, 94 Eq., p. 646 (aff. by Court of Errors and 
Appeals), it was held under circumstances there-
in related that, the gift was not improvident, 
and was without undue influence or fraud. The 
circumstances are somewhat similar in prin-
ciple to the case at bar. No undue influence 
or fraud was shown. Donor gave to his daugh-
ter $2,409 when he had house valued at $4,500, 
and cash of $5,000, and at a later time gave his 
house valued at $5,000 when he had $4,200 in 
bank. Over half the estate was given, but the 
Court held under the circumstances this Was not 
improvident.

In this case Conners had remaining in bank 
$6,056.14 (p. 29), which has grown to $6,381.79, 
although $200 was withdrawn, so there was no 
impoverishment whatsoever; the true explana-
tion of the transaction being expressed by Mr. 
Corwin when he states that it was his impres-
sion that Mr. Conners regarded the transaction 
as the arranging of his account preparatory to 
his death. (P. C. p. 26.) It appears that Con-
ners was afraid of his brother and did not wish 
him to have any of his money and that his 
attitude persisted even after his illness. (P. C. 
p. 41, 1. 30; P. C. p. 42, 11. 10-20.)
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III.

The gift was accompanied by delivery.

Conners made the check to Mrs. English and 
she immediately redeposited it with the Morris 
County Savings Bank in her name and received 
a deposit book for the same which book was 
found in her desk after her decease together 
with the other book showing her earlier ac-
count. She also exercised complete control of 
the account for on July 18, 1924, she withdrew 
$500. The check showing this withdrawal is 
Exhibit C. 6 (pp. 23 and 24). There was a com-
plete delivery of the money to Mrs. English 
by a well-recognized bank practice. Nothing 
more could have been done to insure Mrs. Eng-
lish the transfer of the money to her account. 
Betts v. Francis, 30 N. J. Law, p. 152 Syllabus, 
paragraph 2.

In the case at bar there was both a delivery 
and an acceptance.

IV.

Summary.

I submit that upon all the evidence produced 
at this trial that the opinion given by the learned 
Vice-Chancellor is a correct statement of the 
facts in the case and the law applicable thereto, 
and the decree dismissing the complaint should 
be affirmed.

DAVID F. BARKMAN, 
Solicitor and of Counsel for Defendant.





THIS INDENTURE, made the t h i r t i e t h  day o f  
September, in the year o f  our Lord One Thousand 
Nine Hundred and n in e te e n ,  between Hyman Gold-
berg and A l i c e  Goldberg, h is  w i f e , o f  the City  
of  G a r f i e l d ,  in the County o f  Bergen and State  
of  new J erse y ,  the Grantors,  and Sam Solomon and 
J u lia  Solomon, h i s  w i f e ,  o f  the C ity  of  P a s s a ic ,  
in the County o f  P assaic  and S ta te  o f  Hew Jersey ,  
the Grantees,

WITNESSETH, That the Grantors in con sid er -
ation  o f  One D o lla r  and other v a lu a b le  c o n sid er -
a t i o n s ,  law fu l  money o f  the United S t a t e s ,  to  
them paid by the g r a n te e s ,  the r e c e i p t  whereof i s  
acknowledged, do by these p r e se n ts  gran t ,  b a rga in ,  
s e l l  and convey unto the grantees  and t h e i r  h e ir s  
and a s s ig n s  f o r e v e r ,  A l l  that  c e r ta in  t r a c t  or 
pa rcel  o f  land and prem ises ,  h e r e in a f t e r  p a r t i c -
u l a r l y  d e sc r ib e d ,  s i t u a t e ,  ly i n g  and being in  
the City  o f  P a ssa ic ,  in  the County of  P assa ic  and 
State o f  New Jersey ;

BEGINNING at a p o in t  on the n o r th e r ly  side  
of  Monroe s t r e e t  d i s ta n t  one hundred s i x t y - t h r e e  
f e e t  and f o r t y -s e v e n  hundredths o f  a f o o t  ( 1 6 3 .4 7 )  
e a s te r ly  from the corner formed by the i n t e r s e c t i o n  
of sa id  n o rth e r ly  side  o f  Monroe S treet  with the  
e a s t e r l y  s id e  o f  Columbia Avenue, and running thence
(1) N o rth e r ly ,  pa ss in g  through the center o f  the  
party  w a l l ,  and p a r a l l e l  with Columbia Avenue One 
hundred (100)  f e e t ;  thence (2)  E a s t e r ly  and p a r a l l e l  
with Monroe S tr e e t  t h i r t y - s e v e n  f e e t  and t h i r t y -  
four hundredths of  a f o o t  ( 3 7 . 3 4 ) ;  thence (3)  
sou th erly  and p a ss in g  through the center o f  the  
party w a l l ,  and p a r a l l e l  with the f i r s t  course one 
hundred (100)  f e e t  to the said  n o rth e r ly  side o f  
Monroe S t r e e t ;  thence (4)  Westerly along the same, 
t h i r t y - s e v e n  f e e t  and t h i r t y - f o u r  hundredths of  a 
fo o t  ( 3 7 .3 4 )  to the p o in t  or place of  BEGINNING*

BEING the same premises conveyed to the  
p a r t i e s  k  the f i r s t  part by Abram S l a f f  and Mamie 
S l a f f ,  h i s  w i fe ,  by deed dated June 30 ,  1919 ,  and 
recorded in the o f f i c e  o f  the R e g iste r  o f  Passaic  
County, in Book R -2 7 ,  page 63 .

SUBJECT to two mortgages now on said  
premises on which t h e r e i s  due the sum o f  Twenty 
Thousand D o l la r s  ( * 2 0 , 0 0 0 . 0 0 )  and which the p a r t i e s  
o f  the second part herewith assume and agree to pay 
as p a rt  o f  the c o n s id e ra t io n  f o r  s a id  conveyance.

Together with the appurtenances, and a ls o  a l l  
the r i g h t ,  t i t l e  and i n t e r e s t  o f  the grantors  o f ,  in  
or to the same.





To have and t o  hold the same unto the 
gra n tees ,  t h e i r  h e i r s  and a s s i g n s ,  to  themselves  
and th e ir  own use fo r e v e r .

And the sa id  Hyman Goldberg and A l i c e  Gold-
berg ,  h is  w i f e ,  fo r  them selves ,  th e ir  h e i r s ,  
executors and a d m in is tr a to r s ,  do covenant and 
agree with the  grantees  and th e ir  h e ir s  and a s s i g n s :

(1 )  That the t i t l e  t o  said premises i s  
vested  in  fee  simple a b so lu te  in the s a i d  Hyman 
Goldberg and A l i c e  Goldberg, h is  w i f e ,

(2)  That the said  Hyman Goldberg and A l i c e  
Goldberg, h i s  w ife ,  have la w fu l  a u th o r i ty  to g ra n t ,  
bargain ,  s e l l  and convey the same in form a f o r e s a i d .

(3)  That the grantees  and th e ir  h e ir s  and 
assign s  may fo re v e r  peaceably and q u i e t l y  h old ,  
possess  and enjoy the same a g a in s t  every person  
la w fu l ly  c laiming the same.

(4)  That the same are now fr e e  and c le a r  
o f  a l l  encumbrance whatsoever.

(5)  That the grantors  and t h e i r  h e i r s ,  and 
a l l  persons la w fu l ly  c la im ing  under them any i n t e r e s t  
in said prem ises ,  s h a l l  and w i l l  at  any time here-
a f t e r ,  upon the request  and at the cost  o f  the gran-
te e s  and t h e i r  h e ir s  or a s s i g n s ,  execute a l l  fu r th e r  
conveyances that s h a l l  be reasonably requ ired .

(6 )  Ana. the said  Hyman Goldberg and A l i c e  
Goldberg, h i s  wife  or th e ir  h e i r s ,  the above 
described  prem ises ,  and every part  th e r e o f  with the  
appurtenances unto the g r a n te e s ,  th e ir  h e ir s  and 
a s s ig n s  a g a in st  the grantors and t h e i r  h e i r s ,  and 
a g a in st  a i l  persons l a w fu l ly  claim ing the same, s h a l l  
and w i l l  WAREAHT and by these presents  forev er  DEFEND.

IN WITNESS WHEREOF, the grantors  have hereunto  
s e t  th e ir  hands and s e a ls  the day and year l i r s t  
above w r i t t e n .

gjigned, Sealed and D e liv e re d
in the presence of HYMAN GOLDBERG,

MANUEL N. MIR SICY
(h i s  name in "Jewish""characters) 

ALICE GOLDBERG,

(her name in Jewish characters





STATE OF HEW JERSEY, )
• S S i

CODUTY OF PASSAIC. j

BE IT REMEMBERED That on t h i s  t h i r t i e t h  
day of  September, in the year o f  our Bord One 
Thousand Hine Hundred aid u i n e t e e ,  be fore  me, the 
su b sc r ib e r ,  an Attorney at  Law o f  Hew Je rse y ,  
p e r so n a l ly  appeared Hyman Goldberg and A l i c e  Gold-
berg, h is  w i f e ,  who, I am s a t i s f i e d ,  are the grantors  
mentioned in  the w ithin  indenture ,  to whom I f i r s t  
made known the contents  th e r e o f ,  and thereupon they  
acknowledged that they s ig ned ,  sea led  and d e l iv e r e d  'M 
the same as th e ir  vo lu ntary  a c t  and deed, fo r  the 
uses and purposes th e re in  expressed .

And the said  A l i c e  Goldberg, ? / i fe  as 
a f o r e s a i d ,  being by me p r i v a t e l y  examined, separate  
and apart from her s a id  husband, fu rth e r  acknowledged 
that she s igned ,  se a le d  and d e l iv e r e d  the same as her 
voluntary act  and deed, F r e e ly ,  without any f e a r ,  th reats  
or compulsion of her s a id  husband.

MAHUEL IT. MIR SKY,
An Attorney at  Law o f  H .J .

D E E D

Hyman Goldberg, et  ux,

- t o -

Sam Solomon, e t  ux.

Dated September 3 0 ,  1919 .

Received in the  
R e g i s t e r ’ s o f f i c e  o f  the  

* County o f  P a s s a i c ,  H. J. 
on the 1 s t  day o f  October,  
A. D. 1 9 1 9 ,  at 1 2 :1 5  
o ’ c lo c k  in  the afternoon  
and Recorded in  Book U-27 
of  Deeds fo r  said  County 
on page 331 .

John B. M orris ,  

R e g i s t e r .
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State of IRew 3evee\>, 
County Of PASSAIC

00.: Be it IRemembereb, That on this

June
before me the subscriber, a

thirtieth
in the year One Thousand, Nine Hundred and Nine teen 
n Attorney at Law of New Jersey

day of

personally appeared Abram <alaff and Mamie S la ff, his wife,

who, I  am satisfied, are the grantor named in the within deed, to whom I  first made known
the contents thereof, and thereupon they acknowledged that they * signed,
sealed and delivered the same as their voluntary act and deed;
And the said

Mamie S la ff, wife as aforesaid,
being by me privately examined, separate and 

apart from  her said husband , further acknowledged that gfo@ signed, sealed and
delivered the same as j. voluntary act and deed, FREELY, without any fear, threats or
compulsion o f  ne r said husband .

MANUIL N. MINSKY__________________
An Attorney at Law of New Jersey.
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{Together with the appurtenances, and also all the right, title and interest
o f the grantor of, in  or to the same,

Ho 1bave anO to t>olt> the same unto the grantee S th© i heirs and assigns, to
their own use forever.

Bnh the said »

Abram S la ff ,

for him self, his heirs, executors and administrators, do covenant
and agree with the said grantee S and t h© jr heirs and assigns:

(1) That the title to said premises is vested in fee sim ple absolute in  the said

Abram S la ff ,

(2) That the said

Abram S la ff
ha, lawful authority to grant, bargain, sell and convey the same in  form  aforesaid.

(3) That the grantee g and t h© i r heirs and assigns m ay forever peaceably
and quietly hold, possess and enjoy the same against every person law fully claim ing the same.

(4) That the same are now free and clear o f all encumbrance whatsoever.

(5) That the grantor and h i S heirs, and all persons law fully claim ing under 
them any interest in said premises, shall and w ill at any tim e hereafter, upon the request and 
at the cost o f the grantee S and their heirs or assigns, execute all further conveyances that 
shall be reasonably required.

(6) HnO the said

Abram S la ff , and his

heirs, the above described premises, and every part thereof with the appurtenances unto the 
gra ntee^  their heirs and assigns against the grantor and hi8 heirs, and against all 
persons law fully claim ing the same shall and w ill TPdlftrnint and by these presents forever
Defend

Hn{KHitne05{P(nhereOf>i&ej?ra7&i07g hsfe hereunto set the ir hands and seal 8
the day and year first above written.

Signet), Sealeh ani> fDelivereh) 
in tbe presence of )

MANUEL E, MIR8KY
ABRAM SLATF (L. S.)

MAMIE SLAFF (L. 3.)



M ade the th ir tie th  day o f  , June « ™ the Vear o f Our
Lord One Thousand N ine H undred and Nineteejn

Between 1
Ahram S la ff and Mamie S la ff , his w ife,

o f the City o f  Passaic in  the County o f
Passaic a n d sta teo f New Jersey the (Bnintor

Hnb
Hyman Goldberg and Alice Goldberg, his w ife ,

o f the City o f  Barfield  in  the County o f
Bergen a n d sta teo f New Jersey the (BranteeS

Mitnessetb, That the grantor 3 in  consideration o f

One Dollar and other valuable; considerations
law ful

m oney o f the United States, to them paid by the grantee 8 the receipt w hereof is acknowledged
do by these presents grant, bargain, sell and convey unto the grantee ® and  ̂be i r heirs
and assigns forever

an that certain
tract or parcel o f  l a n d  a n d  p r e m is e s ,  hereinafter particularly described, situate, lyin g  and being

in  the C i ty o f  Pas Sai c in the County o f
Passaic and State o f Mew Jersey.

BEGINNING at a point on the northerly side of Monroe 

Street distant one hundred sixty-three feet and forty-seven  

hundredths of a foot (163.47) easterly  from the corner formed by 

the intersection of said northerly side of Monroe Street with 

the easterly  side o f Columbia Avenue, and running thence (1)A.
northerly, passing through the center of the party w all, and 

p a ra lle l with Columbia Avenue, one hundred (100) fe e t ; thence (3) 

easterly  and p a ra lle l with Monroe Street th irty-seven  feet and 

th irty -fo u r  hundredths of a (37 .34) fo o t ; thence (3) southerly 

and passing through the center of the party w all, arid p a ra lle l  

with the f i r s t  course one hundred (100) feet to- the said northerly 

side of Monroe S treet; thence (4) westerly along the same, th ir ty -  

seven fe e t and th irty -fo u r  hundredths o f a foot (37 .34) to the 

point or place of BEGINNING.

BEING part of the same premises conveyed to the 

parties of the f ir s t  part by Cornelius J. Cadmus and Rachel E. 

Cadmus, his w ife, by deed dated January 17, 1910, and recorded 

in the R egister’ s O ffice of Passaic County in Book W-20, page 151.

Subject to a mortgage now on said premises in the 

sum of Ten Thousand Dollars (| 1 0 ,0 0 0 .0 0 ) .





THIS INDENTURE, Made the t h i r t i e t h  day o f  
September, in  the year o f  Our Lord One Thousand nine  
Hundred and N ineteen ,  Between Hyman Goldberg and i l i c e  
Goldberg, his  w i f e ,  o f  the C ity  o f  G a r f i e l d ,  in  the 
County o f  Bergen, and State o f  New Jersey ,  the Grantors
And Sam Solomon and Julia  Solomon, h is  w i f e ,  o f  the 
City o f  P a s s a ic ,  in the County o f  P a s s a ic ,
New Jersey ,  the Grantees,

and s t a t e  of

WITNESSETH
t io n  o f  One D o l la r  snd 
f u l  money of  the Unite-d 
te e s  the r e c e ip t  whereo 
sents  gran t ,  b a rg a in ,  s 
and t h e i r  h e ir s  and ass  
tra c t  or pa rcel  o f  land 
u l a r l y  d e sc r ib e d ,  s i t u s  
P a s s a ic ,  in  the County

, That the grantors  in  con sid era -  
otheifvsluable c o n s id e r a t i o n s ,  ls w -  

S t a t e s ,  to them paid by the gran-  
f  i s  acknowledged do by these p r e -  
e l l  and convey unto the grantees  
igns  f o r e v e r ,  A l l  that c e r ta in  

and prem ises ,  h e r e in a f t e r  p a r t i c -  
t e ,  ly i n g  and being in  the C ity  o f  
o f  P a s s a ic ,  and s t a t e  o f  New Jersey

BEGINNING at a point on the n o r th e r ly  side  o f  
Monroe Street  d is ta n t  one hundred s i x t y - t h r e e  f e e t  and f o r -
ty -se v e n  hundredths o f  a fo o t  ( 1 6 3 .4 7 )  e a s t e r l y  from the 
corner formed by the i n t e r s e c t i o n  o f  said  n o r th e r ly  s id e  
o f  Monroe Street  with the e a s t e r l y  s ide  o f  Columbia Avenue,  
and running thence (1) n o r t h e r ly ,  passing through the cen-  
iter of  the party  w a ll ,  and p a r a l l e l  with Columbia Avenue 
|one hundred (100) f e e t ;  thence (2) e a s t e r l y  and p a r a l l e l  
with Monroe Street  t h i r t y - s e v e n  fe e t  and t h i r t y - f o u r  hun-
dredths o f  a foot ( 3 7 . 3 4 ) ;  thence (3$ so u th e r ly  and p a ss -  
ling through the center o f  the party  w a l l ,  snd p a r a l l e l  with  
the f i r s t  course one hundred (100)  f e e t  to the said north -
e r l y  s ide  o f  Monroe S t r e e t ;  thence (4) w e s te r ly  along the 
same, t h i r t y - s e v e n  fe e t  and t h i r t y - f o u r  hundredths of  a 
fo o t  ( 3 7 .3 4 )  to the point or p lace  o f  BEGINNING.

BEING the same premises conveyed to the p a r t i e s  
!of the f i r s t  part by Abram S l a f f  and Mamie S l a f f ,  h is  w i f e ,  

y deed dated June 3 0 ,  1 9 1 9 ,  and recorded in the o f f i c e  o f  
(the R e g is te r  o f  .Passaic  County in  Book S - 2 7 , page 63 .

SUBJECT to two mortgages now on said premises  
on which there i s  due the sum o f  Twenty thousand D o l la r s  
( $ 2 0 , 0 0 0 . 0 0 ) ,  and which the p a r t i e s  o f  the second part  
herewith assume and agree to pay as part o f  the co n sid e ra -
t io n  fo r  said  conveyance. Together with the appurtenances,  
and a l s o  a l l  the r i g h t ,  t i t l e  and i n t e r e s t  o f  the grantors  
o f ,  in  or the same, To have and to hold the same unto the  
g r a n t e e s ,  t h e i r  h e ir s  and a s s i g n s ,  to themselves and t h e ir  
lown use f o r e v e r .  And the said  Hyman Goldberg and A l i c e  
Goldberg, h is  w i f e ,  f o r  them selves ,  t h e i r  h e i r s ,  executors  
and a d m in is tr a to r s ,  do covenant and agree with the said  

[grantees and t h e ir  h e ir s  and a s s i g n s :  (1) That the t i t l e  
Ito said  premises i s  vested in fee simple ab solu te  in  the 
said Hyman Goldberg and Alio© Goldberg, h is  w i fe .  (2-)* That 
the said Hyman Goldberg and A l i c e  Goldberg, h is  w ife  have





lawful authority to grant, bargain, s e l l  and convey
i811Ui . noi   ̂ ® /*\ mhst the granteesthe same in form aforesaid, [ò) in °  v
and their heirs and assigns may forever Peaoe^ly
and Quietly hold, possess and e n jo y th e  same again.
overv Der4n lawfully  c la im in g .the same. (4) lhat every person  ̂ -, °  of 8n  encamhrsnoe
the same are novi free ana clear o . heirs
whatsoever. (5) That the grantors and their heirs ,
and a l l  persons lawfully claiming und «nv^time
terest in said premises, shall and « i l l  ! L
hereafter, upon the request and at the cost of the _
grantees and their heirs or assigns,  exeoute a l l  tur grantees ana ux reasonably reauired.ther conveyances that shall ue
/A\ the <*aid Hyman Goldberg and Alice uoldberg,
i l l  o r i h e i r  heirs ,  the above described premises,
and every part thereof with the appurtenances tnto the 

L t l l o  r heirs and assigns against the grantors
H I'al H t ;  ¿e frs  and against a i l  persons lawfully  a l a i « -  
?ng the lame s h i l l  and'will Warrant and by these presents
forever Defend.

IN WITNESS WHEREOF, the grantors have hereunto 
set their hands and seals the day and year f i r .  
uritten.

Signed, Sealed and Delivered) 
in the presence of ) 
Manuel I .  Mirsky )

Hyman Goldberg

(h is  name in  jewisH  
c h a r a c te r s )

Alice  Goldberg

(her name in Jewish 
characters )

R SState of New Jersey 
County of Passaic, )

IT BEMEMBEBED,BE That on this  th irt ieth  day of 
September in the year of our Lord One Thousand Nine 
Hundred and Nineteen, before me, the subscnoer ,  an A 

m  St La® of New Jersey, personally g e a r e d  Hyman
Soldberg and Alice  Goldberg his wife w h o J  
fied are the grantors mentioned in the nothin xmenzxxT , 
to whom I f i r s t  made known the contents thereof, and 
thereupon they acknowledged that they signed, :
an d fe l?vered y the same as their voluntary acts and deed 
for the uses and purpose therein expressed. *nd the s d 
Alice Goldberg, wife as aforesaid, apart from her said 
hbsband, further acknowledged that she signed,, sealed ana
d e liv e r e d  the same as her vo lu n tary  act and deea, FREELY, 
viithlut any f e a r ,  th r e a ts  or compulsion o f  her said  husband

Manuel N. Mirsky 
An Attorney at Law of ITT





DEED.

Hyman Goldberg, e t , ux. ,

TO

Ssm Solomon, e t .  ux.

Dated, September 30, 1919,

Received in the Register 's  
office  of the County of 
Passaic, N. J. on the 1st 
day o f  October A. D. 1919,  
et 12:15 o 'clock in the 
afternoon, and Recorded in 
Book U-27 of Deeds for said 
County, on pages 331.

John R. Morris 
Register

Record, charge and return 
to Manuel N* Mirsky 

Attorney at Daw 
Lawyers Building 

Passaic, H. J.





156—Warranty Deed—Short Form

To

Hyman Goldberg, et. ux.

- J u n e ...__________________ y ^ . 9

IReceiveC) in  the, R e g i s t e r 1 a nfp ^ n f

the County of...___P a s  3 &jL C ,  " j j  j

on the.........B  t  h ............day of  J u l y ______ _

A . D ., 19  1.8...., at_______ ___________ o’clock in

the__a f t e r  n oon, and Recorded in Book

___ o f DEEDS for said County, on

pages___6 5  &0_*____

J o h n  K . M o r r i s ,
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t o g e t h e r  w i t b  the appurtenances, and also all the right, title and interest
o f the grantor of, in  or to the same,

Z o  1foa\>e a n t) t o  Ib o lfc  the same unto the grantee ® theiT heirs and assigns, to 
themselves and their own use forever.

Hnt> the said

Abram Slaff,

for himself, his heirs, executors and administrators, dcfc ® covenant
and agree with the said grantee 8» and their heirs and assigns;

(1) That the title to said premises is vested in  fee sim ple absolute in  the said

Abram Slaff,

(2) That the said

Abram Slaff,

ha ® law ful authority to grant, bargain, sell and convey the same in  form  aforesaid.
(3) That the granteeB  and their heirs and assigns m ay forever peaceably

and quietly hold, possess and enjoy the same, against every person law fully claim ing the same.
(4) That the same are now free and clear o f all encumbrance whatsoever.

(5) That the grantor S and their heirs, and all persons law fully claim ing under 
them any interest in  said premises, shall and w ill at any tim e hereafter, upon the request and 
at the cost o f the grantee ® and their heirs or assigns, execute all further conveyances that 
shall be reasonably required.

(6) H n b  the said

Abram Slaff, and his

heirs, the above described premises, and every part thereof w ith the appurtenances unto the 
grantee s  # t h e i r  heirs and assigns against thegrantorS and h i S  heirs, and against all 
persons law fully claim ing the same shall and w ill Util a r r a n t  and by these presents forever
H e fe n fc .

11U U a itn C S S IG b C r C O f, the grantor 3 haVO .hereuntoset , t h 6 i T]m m P and 
the day and year first above written.

Sioneb, Sealeb anb BeUvereb ) 
in tbe presence of )

MANUEL N. MIBSKY ABRAM SLAFF ____________L*

1#6 MAMIE SLAFF



A 3975 Th« W. H. Shurtt Co.. Uw Bl«k Publtohew.
280-284 Plan* Stmt, Newark. N. J.

S h f e  I h t d e n i m t ,

M ade the thirtieth 
Lord One Thousand Nine Hundred

Between

day o f
sold Nineteen,

June , in  the year o f Our

Abram Slaff and Mamie Slaff* his wife*

o f the City o f  Passaic* in the County o f
Passaic, an d S tateof NeW  J ® r S 6 y ,  ^ ( B r a n t o r

anb

Hyman Goldberg and Alice Goldberg* his wife*

o f the City
Bergen* Jersey,

o f Garfield 
and State o f *

Witnessetb, That the grantor ® in consideration o f
One Dollar and other valuable considerations

in the County o f
the Grantee

lawful
money o f the United Stages, to them paid by the grantee S the receipt whereof is acknowledged 
do by these presents grant, bargain, sell and convey unto the grantee ® and their heirs 
and assigns forever

ftll that certain

tract or parcel o f land and premises, hereinafter particularly described, situate, lyin g and being 
in  the City o f PaSSaiC* in the County o f

PaSSa io ,  and State o f New Jersey.

BEGINNING at a point d>n the northerly side of Monroe 
Street distant one hundred sixty-three feet and forty-seven 
hundredths of a foot (163.47) easterly from the corner formed 
by the intersection of said northerly side of Monroe Street with 
the easterly side of Columbia Avenue* and running thence (1) 
northerly, passing through the center of the party wall* and 
parallel with Columbia Avenue one hundred feet (100); thence (2) 
easterly and parallel with Monroe Street thirty-seven feet and 
thirty-four hundredths of a (37.34) foot; thence (3) southerly 
and passing through the center of the party wall* and parallel 
with the first course one hundred (100) feet to the said northerly 
side of Monroe Street; thence (4) westerly along the same, thirty- 
seven feet and thirty-four hundredths of a foot (37.34) to the 
point or place of BEGINNING.

BEING part of the same premises conveyed to the 
parties of the first part by Cornelius J. Cadmus and Eaohel E. 
Cadmus* his wife, by deed ated January 17, 1910, and recorded 
in the Register's Office of Passaic County in Booh W-20, page 151.

Subject to a mortgage now on said premises in 
the sum of Ten Thousand Dollars ($10,000.00)•
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New Jersey Court o f  Errors and Appeals

Between

Thomas Connors,
Complainant-Appellant,

and

Margaret Murphy, adminis-
tratrix of the estate of 
Bridget English, dec’d, and 
The Morris County Sav-
ings Bank, a corporation, 

Defendants-Respondents.

On Bill, & c.

On A p p ea l 
from  D ecree  
in C hancery .

BRIEF of COMPLAINT-APELLANT 

FACTS.

On D ecem b er 19, 1923, T h om as C onnors, w as then 
around 70, years o f  age and w h o had but recen tly  been  
perm itted  to leaveth e  hosp ita l a fter  su ffering  fro m  ce re -
bral h em orrage , arterio-sclerosis , h ard en in g  o f  the ar-
teries, and ch ron ic  interstitial nephritis and h igh  b lo o d  
pressure, w ith d rew  fro m  his a ccou n t at the M orris 
C ounty Savings B ank, M orristow n , the sum o f  $5 ,356 .90  
and tran sferred  it to one B rid get E nglish, since deceased , 
w ith  ’whom  he had been  living.

T he com p la in an t, C onnors, w as sent to  the hosp ita l in 
D ecem b er 1922, su fferin g  from  the diseases enum erated  
b e fo re  and at th at tim e he w as out o f  his m ind and 
raving. E ventually  that con d ition  c lea red  up som ew hat 
and he w as perm itted  to leave the hosp ita l, not cured  
but becau se o f  the fa c t  th at there  w as n eed  fo r  his roojn . 
A b o u t a w eek  la ter he w as again  returned  to  the hos-
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pital suffering as be fore  and again w as d ischarged 
M arch 24, 1923 : From  that date until som e tim e in 
M arch 1924, he w as out o f  the hospital and living with 
Mrs. English until his condition  again caused him to be 
sent back  to A ll Souls H ospital in M arch 1924, suffering 
from  the same diseases and w here, a fter a course o f  
treatm ent, he w as perm itted to go  hom e again, his con d i-
tion having im proved.

B etw een the date o f  his second discharge from  the hos-
pital and his re-entry fo r  a third tim e he transferred  this 
bank account o f  same $5,000 to Mrs. English.

The testim onw  show s that Mrs. English w hile a som e-
w hat younger w om an had a keener m entality and strong-
er w ill p ow er and Dr. Rice, the attending physician testi-
fies  that “ he w as m ore or less influenced by, or w ould 
do things fo r  Mrs. English, w hereas he w ou ld  not do 
them  fo r  his brother.”  (State o f  case, P age 42, line 30 
& c.l

The bank officials w ho attended at the transaction 
stated that the com plainant w as very feeb le . Mr. Con-
nors at the tim e o f  the transfer cam e to the bank with 
Mrs. English, the donee, and she w as present at that 
Fm e. The testim onv o f  the paying teller, Mr. Corwin, 
show s that at the time o f  the transfer Connors received  
no advice as to the nature o f  the thing he w as doing, 
(state o f  case, page 27, line 10 & c.)

There is no evidence throughout the case that Connors 
ever received  free  and independent advice or that he 
understood the nature o f  his act.

The learned V ice  C hancellor in his conclusions states 
that the com plainant appears to be suffering from  
aphasia or loss o f  m em ory at tim e o f  the hearing. (State 
o f  case, P age 52, line 32 .)

The comnla.int h im self as a witness show ed no intelli-
gence ?nr) no abilitv to understand sim ple questions.

Thp ^n:rpr»airiant contended that from  the circum -
stances he had not received  free  and indenendent advice 
or any advice, that he w as w eak  and su b ject to the in-
fluence o f  the stronger m entalitv o f  Mrs. English that 
due to his illness and to old  age he w as unable to under-
stand the nature o f  his act and that, under these circum - 
srtancop there arose a nresnm ntion o f  undue influence and 
frau d  end that i f  becam e the dutv o f  the flonee to nrove 

Io pV pf snch undue influence or frau d  and that the 
h” v.Upr> rtf nro^ f wag im on the defendant.

The learned V ice  C hancellor held  that there w as no
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burden p laced  upon the defendant to rebut this presum p-
tion and dism issed the bill o f  com plaint.

1.
THE COU RT ERRED IN REFU SING TO  PERM IT
TE STIM O N Y  B Y  TH E D E FE N D A N T R E G A R D IN G  

PE RSO N A L T R A N SA C T IO N S  W IT H  TH E DECEASED 
TO  D ISPRO VE SO M UCH OF THE D EFEN D AN TS 
A N SW E R  AS M IG H T BE RESPONSIVE TO TH E A L -
LE G A TIO N S C O N TA IN E D  IN THE BILL OF C O M -
PLA IN T.

In the direct exam ination o f  the com plainant tne court 
refused to perm it Mr. Connors to testify  concern ing any 
visit to the bank w ith Mrs. English (State o f  .case, Page 
13, line 10' & c.) and the court ruled that any transac-
tions betw een the com plainant and Mrs. English w ere 
barred  under the statutte. (State o f  Case, P age 15, line 
33 & c.)

Section 4 o f  the E vidence A ct provides that no one can 
testify  as to any transaction w ith decedent unless the re-
presentative first offers h im self.

Section 6— “ The com plainant or petitioner, in any ac-
tion or  proceed in g  o f  an equitable nature in any court, 
shall be a com petent witness to disprove so m uch o f  the 
defen dan t’s answer as m ay be resnonsive to the a llega -
tions contained in the bill o f  com plaint or petition, and 
r.nv defendant in any such action or proceed in g  shall be 
a com petent witness fo r  or  against any other defendant 
not iointlv  interested w ith him in the m atter in con -
troversy .”

“ The com plainant m ay be a witness, under this sec-
tion oven a fter the death o f  the d e fe n d a n t .”
T «nning vs T anning 17 E 228.
M arlatt vs W arw ick  19 E. 439.
W illiam  vs V reelands, Fxrs. 30 E. 576.
Stato vs Henson, 66 L. 601, 50 A . 486-616.

bv the act o f  1851, (N ix. D ig. 228 27 ) the com -
plainant in anv action o f  an eauitable nature i s  a com -
petent witness to disnrove so m uch o f  the defendants 
«nqw er as ma.v be responsive to the a llegations o f  the 
bilk even a fter the death o f  the defendant.

t  p unin o' vs Lanning’s. A dm ir. 17, N. ,T. E. 228.
“ The sixth section o f  the act concern ing evidence only
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renders a com plaint, other wise incom petent, com petent 
to a lim ited extent and does not a llow  him to testify  gen -
erally. His evidence must be lim ited to the d isp roo f o f  
so m uch o f  the defen dan t’s answ er as is responsive to 
the allegations o f  the com plainants b i l l . ”
W illiam s vs V reelands, Execs. 30 N. J. E. 576.

There is an exception  to section fo u r  o f  the evidence 
under w h ich  testim ony o f  this character m ay be adm it-
ted.

s.IL
TH E CO U RT ERRED IN N O T FIN D IN G  T H A T  TH E 

BURDEN OF P R O O F  W A S  U PO N  TH E D E F E N D A N T ; 
T H A T  TH E C O M P L A IN A N T  DID N O T H A V E  FREE 
A N D  IN D EPEN D EN T A D V IC E ; T H A T  HE W A S  IN -
C A PA B LE  OF U N D E RSTA N D IN G  TH E N A T U R E  OF 
HIS ACT* T H A T  U N DU E INFLU ENCE W A S  E X E R TE D  
U PO N  H IM ; T H A T  TH ERE W A S  A  PR ESU M PTIO N  
OF F R A U D  ARISIN G  FR O M  TH E F A C T S A N D  T H A T  
THE C O M PL A IN A N T  W A S  EN TITLED  TO A  DECREE 
U PO N  TH E EVID EN CE fo r  the purpose o f  argum ent 
appoints b. c, d, e, f , h, i, and j are consolidated  in this 
argum ent.)
Jam es vs A ller, 68 N. J. E. 606

In the case o f  P earce vs Stinnes 79 N. J. E. 54 the 
court classifies cases o f  this nature into fo u r  classe.

F irst-G ifts by one in fu ll possession o f  his pow ers, o c -
cupying the dom inant position and able to support him -
self ,are valid. This class is illustrated by the case o f

Second— G ifts reasonable in am ount by an aged par-
ent to a child, w ho m ight dom inate but w ho actually did 
n o t; held  to be valid . This class is illustrated by Le 
G endre vs G oodrid ge  48 N. J. E. 419.

T hird— G ifts o f  a part o f  his property  m ade by  a don -
or en feebled  by age and disease, to one in a position to oc -
cupy dom inant pow er. W here the donee is unable to 
satisfy the court that donor understood the nature o f  his 
act and that there w as no influence b e fo r e : held  to be in-
v a l i d .  This is illustrated by H a yd ock  vs H aydock  34 N 
J E 570.

Fourth. G ifts o f  p ractica lly  all c f  on e ’s prrnevtv..to a 
rerson  ocu oy in g  dom inant position, bv one enfeebled bv 
c." o rn d  ll.ncrs are  invalid. P ro o f by  the donee o f  lack
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o f  influence is not sufficient to validate the g ift. There 
must also be p ro o f o f  free  and independent advice. This 
class is illustrated by Post vs H agan, 71 N . J . E . 242 .

The defendant offers no defense to this action. There 
is no attem pt to show  lack  o f  in flu en ce ; to show  free  and 
independent advice, to  show  that the com plainant did 
understand w hat he w as doing.

Corwin, the bank teller, testifies that the com plainant 
was very  feeb le . (State o f  case, page 22, line 17 & c.) 
(State o f  Case, page 26, line 11 & c .; State o f  case, page 
27, line 9 & c .; State o f  case, page 28, line 11 & c .) M r. 
Corw in said that he did not appear to desire to sign this 
check . Dr. R ice, w ho treated the com plainant fo r  som e 
period  o f  tim e testifies that w hen he le ft  the hospital he 
w as not d ischarged  but perm itted to  go  in order to cut 
dow n  expenses. (State o f  case, page 32, line 25. H e was 
out o f  his m ind fo r  a tim e (State o f  case, page 33, line 17, 
page 34, line 1 5 ). Dr. R ice testifies that from  the time 
he first started to treat him until the last tim e he treated 
him that the com plainant w as not entirely norm al m ental-
ly. (State o f  case, page 34, line 33 ) T hruoghout his testi-
m ony the D octor constantly points out that he w as never 
entirely norm al as an average m an should be. The D oc-
tor h im self voluntarily  stated that the com plainant was 
influenced by Mrs. English (State o f  Case, page 42, line 
30 )

Dr. W ade, w ho w as his physician at A ll Souls H ospital, 
w here the defendant received  treatm ent, testifies that 
w hen the defendant w as d ischarged he was not cured but 
im proved (State o f  case, page 45, line 6 & c.) that his 
m ental condition  w as poor, being a cerebral case (State 
o f  case, page 47, line 38) ; that there w as an im pairm ent 
o f  his m ental function  (State o f  case, page 48, line 1 6 ).

It must be rem em bered that this defendant w as in the 
■hospital on three d ifferent occasions and suffered re -
lapses and that he transferred  this acount betw een  the 
tim e he le ft  the hospital fo r  the second tim e and his 
third re -e n try ; that all the w hile he w as suffering from  
this same cerebra l or brain condition . Can it be said that 
he w as norm al m entally in the m onth o f  D ecem ber, w hen 
the transfer took  p la ce?

The com plainant had had w hat is know n to laym en as 
a “ stroke ”  Dr. R ice stated that he m ight have had a 
throm bosis or an em bolism . (State o f  case, page 35, line 
35 .) In either event som e perm anent in jury m ust have 
resulted to an aged m an a fter a stroke. Dr. TTice in his

'x.
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w ork  on  the p ra ctice  o f  m edicin e in volu m e 9 (1923  ed i-
t ion ) on  p a ge  584 says.

“ C erebral arteriosclerosis , th e re fo re  is a disease, 
w h ich  leads esentia lly  to  serious ch an ges in the in te llec -
tual life  w ith  a corresp on d in g  d ecrease  in w ork  p e r fo rm -
ance, besides the various som atic d isturbances and the 
ten d en cy  to  rep ea ted  a p o p le ct ifo rm  seizures.

On pa ges  583 o f  the sam e w ork  un der the h ea d in g  o f  
C erebral arteriosclerosis  says.

“ In the p reced in g  section  m ention  w as m ade o f  the 
irritab ility  o f  b lood -vessels  w h ich  are u n d ergo in g  d e -
gen erative  chan ges. It w as em ph asized  th a t tem p ora ry  
and transient attacks o f  paresis or para lysis  are 
du ced  by  such  b lood -vessels , esp ecia lly  in aged  in d iv id -
uals w h ose  arteries are in an atherom atous state. S ince 
the arteriosclerosis  leads to  a p o o r  b lo o d  supply , it 
stands to reason  that other m anifestations w ill be  present 
besides tem p ora ry  attacks o f  d im in ished m otor  p ow er. 
A rteriosclerosis  o f  the brain  m ust necessarily  present a 
series o f  d isturbed  fu n ction s d ep en d in g  upon  its d isturb-
ed b lo o d  supply . T he fo llo w in g  m anifestations in the psy -
ch ic, m otor, sensory and vegeta tive  spheres have been  
observed  in individuals w ith  a rteriosclerosis .”

T he m ost consp iciou s ev idences o f  the p o o r  b lo o d  
su pply  o f  the brain  are d ecrease  in w ork  p erform a n ce , 
ten d en cy  to fa tigu e , d im inution  o f  p o w e r  in association  
o f  ideas and con sequ en tly  o f  m ental p rod u ctiv ity  and 
fa u lty  m em ory . T he individual no lon g er  show s the fo r m -
er elasticity  o f  his m ind. H is sp eech  is no lon g er  co n -
tinuous, but it is h a lting  becau se  o f  lapses o f  m em ory  
T he progressive  loss o f  fu n ction a l ca p a city  o f  the ce re -
brum  has a g rea t in fluence on his em otional life . Thus 
sym pathy and a ffection  are g rea tly  d im inished . T h e pa -
tient has cry in g  spells, esp ecia lly  upon  the least em otion -
al stim ulation . H ea d ach e , pressure on the head , d iz z i-
ness. con fu sion , a lternating excitem en t and depression , 
la ck  o f  orientation , are all com m on  insuch cases ”

In situations o f  this ch a ra cter  our courts have u n iform - 
lv  en d eavored  to p la ce  the bu rden  upon  the recip ien t o f  
the g ift  to  show  that the A m erican  spirit o f  fa ir  p la y  
has been  exercised .

T he courts have a lw ays w7anted to  kn ow  w h eth er the 
d on or  u n derstood  the ex a ct nature o f  his a c t : w h eth er 
he w as ca llab le  o f  u n d ersta n d in g : w h eth er due to h is 
age and due to his enfeebled con d ition  no in fluence w*'-* 
exerted . A n  aged  and e n feeb led  m an can  be in fluenced
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very easily. Whether the donor had free and independent 
advice must be shown when facts such as these are 
shown. The courts have placed the burden upon the de-
fendant, the recipient of the gift, of showing that the 
transaction has been fair.

“ An alleged gift of a bank deposit by an aged, infirm 
and dependent uncle, to his niece, who attended to his 
affairs, held to raise a presumption of undue influence, 
requiring her to show by clear and convincing evidence 
that the gift was the voluntary and inteligent act of the 
uncle.” Hunt vs Naylor 84 N . J . E . 646 .

“ The rule that a deed of gift containing no power of 
revocation will be set aside wThere a relation of trust and 
confidence exists between donor and donee, and the don-
or has had no independent advice as to the effect of the 
deed upon his own interest in the subjct matter of the 
gift, applies to an irrevocable conveyance made by an 
aged and infirm father, without independent and com-
petent advice.”  Slack vs Rees 66 N. J. E. 447.

“ If a child accepts from a parent a voluntary convey-
ance of all his estate “ equity, moved by the apparent im-
providence of such a gift, will presume that the donor 
did not appreciate the consequence to himself of his 
voluntary act, and hence will place upon the donee the 
burden of overcoming this presumption by showing that 
the donor in making conveyance had the benefit of pro-
per independent advice. Proper independent advice in 
this connection means that the donor had the preliminary 
benefit of conferring fully and privately upon the subject 
of his intended gift with a person who was not only com-
petent to inform him correctly as to its legal effect but 
who was, furthermore, so dis-associated from the inter-
ests of the donee as to be in a position to advise with the 
donor impartially and confidentially a$ to the conse- 
ouences of his proposed benefaction.” Post vs Hagan 
71 N. J E. 234.

“ In such case, where the uncles entire estate consisted 
of a ,§1000—  government bond and the bank deposit of 
$1,147- so that the gift of the deposit, if valid would de-
prive him of more than half of his estate and leave an 
amount manifestly insufficient for his maintenance, there 
was a presumption of improvidence, casting upon the 
mece the burden of showing that the uncle had the bene-
fit of proper independent advice.’ ’ Hunt vs Taylor 84 N . 
J E 646.

“ A court of Eauity will interfere if the party execut-
ing an instrument is weak and liable to be imposed upon,
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i f  it finds that any acts or stratagem s or any undue m eans 
have been  used, i f  it sees the least sp eck  o f  im position  at 
the bottom , or  i f  the gran tor is in such  a situation w ith  
resp ect to the don ee as w ill natu ra lly  g ive  an undue in -
fluence over her an dthere is the least scintilla  o l  ira u d . 
M ott vs M ott N . J . E . 1 9 2 2 2  A tl. 997 .

“ A  volu ntary  settlem ent, unreasonable  in  itselt, w ill 
be set aside w h en  it is m ade to  a p p ea r  that the settler 
d id  not, fo r  w an t o f  p rop er  ad v ice  and instruction , fu lly  
and c lea rly  understand and ap p recia te  the con sequ en ces 
o f  his ^
D ou gh ty  vs M iller 60 N . J . E . 25 A tl. 153 .

“ T he cou rt w ill d ecree  a party  to can ce l a ju d g m en t 
obta in ed  against con scien ced  
T om p kin s vs T om p k in s I N .  J E 512 .

“ In a suit to set aside a d eed  o f  a gran tor  w h o  w as 
ad van ced  in years and afflicted  w ith  in cip ien t senile 
dem entia  at the tim e o f  its execution , ev id en ce  h eld  to  re -
qu ire a finding that the d eed  w as the resu lt o f  undue in-
fluence exerted  by  the gran tee 
K rause vs K rause (N . J. C han .) 55 A tl. 1095 .

‘A  g ift  m ade b y  a fa th e r  in infirm  hea lth  and ad van ced  
years to a dau gh ter w h o is carin g  fo r  him  is presu m ptive-
ly  the resu lt o f  undue in fluence ; and in a suit b rou g h t to  
have a g ift, m ade under such  conditions, d ec la red  in-
va lid  fo r  this reason , the bu rden  o f  p rov in g  absence o f  
undue in fluence is upon  d o n e e .”
S lack  vs R eeves 66 N  J E 47.

“ W h ere  a person  e n feeb led  in m ind by  disease or o ld  
age is so p la ced  as to be lik e ly  to be  su b jected  to  the in -
fluence o f  another, and m akes a volu n tary  d isposition  
o f  n ropertv  in fa v o r  o f  such oth er person , th ere  m ust, to 
sustain it, be  p r o o f  that the d on or  un derstood  the nature 
o f  his act, and th at it w as not don e th rou gh  the in -
fluence o f  the d o n e e .”
B auer vs Cron. (Ct. o f  E rrors and A p p e a ls ) 66 A tl. 585.

“ In transactions inter vivos, the presum ption  o f  undue 
in fluence is ra ised  so le ly  becau se  o f  the con fidentia l re -
lation  existing b etw een  d on or  and d o n e e ; and the don ee  
to  establish the g ift, m ust show  th at in d ep en d en t ad v ice  
w as re lied  on bv  the d on or  
In r e  C o o p e r ’s W ill 75 N . J E 17 .

“ W h ere  parties h o ld  positions, in wThich  one is m ore or 
logs d ep en d en t unc-n the other, cou rts  o f  ennitv h o ld  that

m 'ist be  p rotected , end  th ev  set asi^0 
his g ifts  i f  he had not p ro p e r  ad v ice  in d ep en d en tly  o f  the 
o t h e r . ”  .

W

W
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Haydoch vs Haydoch 3 4N. J. E. 575 P. 3.
“ But if we admit that the donor was a person who pos-

sessed sufficient mental power to make a gift, yet I think 
it is upon the recipients of those gifts to show the fair-
ness of the transaction. Here was a man of weak mind 
and feeble body. All the evidence in the cause shows that 
the wife was the one upon whom he naturally leaned.**
*****While they so lived to-gether, and while none but 
the wife and her brother were about him, without ad-
vice of disinterested counselors, the old man made these 
gifts of which she was the recipient. I take the rule to 
be settled that where a person enfeebled in mind by 
disease or old age, is so placed as to be likely to be sub- 
iected to the influence of another, and makes a volun-
tary disposition of his property in favor of that person 
the courts require proof of the fact that the donor un-
derstood the nature of the act, and that it was not done 
thru the influence of the donee ”
Haydoch vs Haydoch 34 N. J. E. 574.

“ Where donor was in custody of donee’s agents, when 
alleged gift was made, it was donees duty to produce all 
testimony obtainable to show donee’s competency and 
the lack of undue influence . ”
Provident Inst, for Savings vs Sisters of the Poor. 83 N.
J. E. 424.

‘Tn the late case of Slack vs Rees decided by this court 
rt the last November term (66 N J E. 447) we had oc-
casion to consider the questions of the validity of a deed 
of gift made by a father to his daughter who was a mem-
ber of his family, where by reason of the physical con-
dition of the father and his dependence upon the daugh-
ter for care and service, the relation ordinarily existing 
between parent and child had been reversed, and the 
daughter occupied the dominant position. We then de-
clared, on the authority of earlier adjudications, that a 
deed of gift, which reserved to the donor no power of 
revocation, was voidable at the option of the donor, or 
'He* when it appeared that at the time of his execu-
tion there existed between the parties thereto a relation 
of fu s t  and confidence in which the donee occupied the 
dominant position, and also that the donor, when making 
the deed, did not have the benefit of independent advice 
as to its effect. This decision now controls the case be-
fore us.”  Gummere, C. J., in Albert vs Haeberiy, 68 N.
J. E. 665 (last paragraph).
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III.
TH E R E  W A S  N E V E R  A N Y  D E L IV E R Y  O F T H IS  

A T T E M P T E D  G IF T  A N D  lT  IS T H E R E F O R E  SU BJECT 
T O  R E V O C A T IO N .

M r. C orw in , the bank  teller, (S tate o f  case, p a ge  23, 
line ¿v)  tescm es that there w as no m on ey  tra n sa ction ; 
that the m oneys w'ere tra n sferred  by  the bank . M rs. 
E nglish  never signed  a card  fo r  the op en in g  o f  this sec-
ond  account.

“ E ven a donative intent, w h ere  d on or  gave to the 
th ird  party  to g ive  to don ees and th ird  party  fa ile d  to do 
so, she w as agent o f  d on or  and there w as no g itt  b e - 
ca u seo f no delivery  . ”
See S w ayze  vs H untington  82 N . J . E . 127 .

“ W h en  a g ift  is com p le ted  by  delivery  and a ccep ta n ce  
o f  the chattel, it is irrevoca b le . So lon g  as there is no 
delivery  and accep ta n ce  it m ay be revok ed .
Betts vs F rancis 30 N. J. L. 152.

IV .

TH E  C O U R T  ER R E D  IN D ISM ISSIN G  T H E  BILL O F 
C O M P L A IN A N T  A N D  IN N O T  G IV IN G  T H E  C O M -
P L A IN A N T  TH E  R ELIEF P R A Y E D  F O R .

F or  the reason  set fo r th  in the p reced in g  argum ents 
and from  the fa cts  a p e a n n g  in the testim ony the a p p e l-
lant be lieves he is entitled  to  the re lie f p rayed  fo r  in 
the cou rt o f  C han cery  and that the said cou rt w as in 
error and prays that said d ecree  be reversed .

" R esp ectfu lly  subm itted.
L eon  E. Cone.

S olic itor  fo r  and o f  Counsel 
w ith  the C om p la in an t-A p p ellan t.






