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THE NEW YORK & 
LAKE RAILROAD CO. 
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STANLEY AND 
STANLEY, 

OTHER HEIRS OF HENRY 

Appellant. \ On Appeal, ic. 

Respondents. 

BRIEF FOR APPELLANT. 

r.rhe appellants are a Railway Company organized October 
30, 1878, upon foreclosure of the Montclair & Greenwood Lake 
Railroad Co., which was in like manner organized October 2d, 
1875, upon the foreclosure of the Montclair Railway. By filing 
their certificates the new eompany became a corporation under 
the name specified, with all powers, rigbts, privileges .and fran-
chises of the former company, and hold and enjoy the same free 
and clear of all debts, c1aim8 and demands of creditors, mort-
gagees and stoekholders (Revision, page 918, sec. 59.) 

As such the appellant took possession of the railway about 
December, 1878, and undertook its construct.ion and operat.ion, 
(it was not fully completed) with full powers to enter, &c., 
condemn lands, &c., like any other new corporation. 

Shortly aft.erwards the respondents came to them claiming to 
own 2½ acres of mountain land, part of the right of way. They 
produced an agreement made in 1870, whereby they had agreed 
to make a deed of the land to the Montclair Railway, whieh 
deed was to contain certain conditions as to a stati,)n, &c. They 
admitted that no such deed had been executed or tendered, giving as 
excuse that the company had not fulfilled the ·conditions that 
were to be inserted in the deed. They brought an eject.ment for 
the lands .. 
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The company as trustees of a public right of way, filed their 
bill asserting that if the owners were willing now to ·accept the • 
station, &c., from them, they would give them. But if not, as 
a new corporation unbound by any contracts of the Montclair 
Railway, and especially one which the other party refused to 
have performed, they asserted their position as a servant ot the 
State in charge of a public work, and asked the aid of the Court 
of Chancery to prevent interference with such public work, and 
offered to pay for such lands their value as now taken by them-
selves, with interest from the time that t.hey came into posses-
sion. 

The Chancellor orders that they shall pay the value of the 
lands at the time they were take1:1 by the Montclair Railway, in 
the year 1870, with interest from that time. 

From this decree and on this point appeal is taken. 
'rhe reasoning of the Chancellor is, in our judgment, erroneous, 

in that be as:::,umes that the new company rely on rights obtained 
from the Montclair Railway under their contract; whereas such 
contract is disclaimed and decreed of no force, and is not bind-
ing on the appellants; who enter and ask relief not under any 
rights of the old company, but as a new company under the 
power of eminent 'domain to them r,onfided. 

The question is' of importance. The lands are open farming 
lands and were in 1870 laid out as building lots with the most 
fanciful ideas of their value a:i;id under contract that a station 
would be placed there. rrhe owners in effect insist that they 
suffered damage by reason of the failure of the Montclair Rail-
way to put the station there, and that the new company shall 
pay such damage. 

The values put upon the lands in 1870 were perhaps, ten times 
their present values. These values the owners claim, that is 
that the present company shall pay the damages sustained by 
reason of trespasses of former companies their taking the 
lands, their negotiations, contracts, and failure to perform the 
same. 
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POINTS. 

First. The appellant is a new corporation endowed by the 
Legislature with power to enter, survey, take and use lands for 
public use on their own behalf, and they therefor claim the 
right so to enter and take this land, and to pay the damages sus-
tained by the owners thereby. 'It 

Second. Such right depends solely upon their present existence 
as a corporation for public purposes, endowed with power of 
emb;ient domain. They make no claim to the lands by reason 
,of the possession of the Montclair Rail way, nor under its con-
tract for gift of the lands by the owners. 

As part of the history of the ease the appellants allege this 
,contract (p. 2); they state that when they came into possession 
,of the road they learned of this contract (p. 3). They submit 
the question to the Court whether the contract has been forfeited 
{p. 4, line 15,) ; they say that they are a public work (p. 4, line 
40 to p. ,\ line 1 O,) which cannot be stopped without damage, 
.and that if the contract is forfeited as against the Montclair 
Railway Co., then that they are willing to take the lands and pay 
·damages (p. 5). 

The defendants in their answer (p. 1~) refusB to allow any 
:specific performance of the contract (p. 12, line 20.) Their 
agent swears that he did not demand the station mentioned in the 
contract, but $24,000 damages (p. 20, line 12.) This for moun-
tain pasture ! 

'l'hus neither the appellants nor tbe respondents base their 
claims upon any existing contract between the parties. 

There was a contract with the Montclair Railway Co., but 
. this new corporation is not bound thereby, and the respondents 
say that it is forfeited, and that they are not bound thereby, and 
the Chancellor states himself that no specific performance of this 
contract is to be decreed (p. 23, line 32.) 

'The right of the new company is then independent of an:;1 con-
tract or agreement, and is simply that as a public work they 
should be allowed to take and pay for lands required therefor. 
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The appellants are as entirely a new corporation as if a new 
company had been incorporated by act of the Legislature, with 
full powers of condemnation. The property of the old company 
had been conveyed to them, hut such conveyance could not affect 
this land at all if the contract is forfeited, for the land had never 
been condemned. Obvionsly in such case such new corporation 
will condemn the lands as if they had entered them for the first 
time after their incorporation. 

Third. Under these circumstances the errors of the Chancel-
lor's opinion are evident. 

The Chance11or says that the appellants have no more right 
than was possessed by the Montclair Railway Company, but 
they claim no right under that company. He infers that there-
fore they must pay by reason of the former company's 
breach of conti·act. · In fact they are a new company, free from 
any former contract. 

They claim under the power to acquire for public use. 
As the son is free fo>m his father's debts and from all claims 

against him, inheriting nevertheless the living energy which en-
ables man to acquire property, manage it and reduce it to pos-
session, so with this company. 

Fourth. The Chancellor's decree is wrong in that it orders 
the new corporation to pay the respondent's damages which they 
sustained by the acts and failures of former railroad companies. 
Such damages can only be assessed upon one or two theories. 
r:1,hey are either damages sustained by the owners because the 
Montclair Railway Company took and held their lands in 1870, 
that is, damages by way of trespass; or else they are damages 
sustained because the Montclair Railway Company failed to 
carry out their contract, to wit : damages for breach of con-
tract. 

From all such damages the new railroad company are free. 
This is not only the law but good policy. The Montclair Rail-
way Company and t.he Montclair and Greenwood Lake Railway 
Company failed to cany out the public trust committed to them 
that they should by acquiring and condemning lands and other 
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property and operating a public railroad as common carriers for 
the benefit of the State. They became so involved in debt that 
it was absolutely impossible for them to perform their duties. 
Their property came to be sold. 

Under these circumstances and in order that this public trust 
shall not fail, the State commits it to a new person free from all 
debts, claims, demands or damages. Unless this were so this 
trust never eould be fulfilled. No corporation would ever be or-
ganized to undertake the running of a railroad if it was thereby 
to assume the debts, obligations or damages due by the bank-
rupt corporations that previously held it. 

Fifth. Nor have the respondents equity. During the eight 
years from 1870 to 1878 they slept upon their rights. It was in 
their power at any time to ask possession of their lands or to 
insist upon payment therefor. They failed so to do. For any 
failure of the former corporations they ·had their action against 
them. With these failures and damages the appellants have 
nothing to do. 'rhey claim no rights under their contract 
with these owners. They submit to the decree that the contract 
of the former Railway Company bas been forfeited, but they 
claim the right as a company incorporated for public purposes 
now to enter upon, use and occupy these lands and to pay the 
damages occasioned th<0 reby. 

Sixth. Nor in this particular case would anything else be 
fair. This company is not incorporated to acquire property at 
the fabulous prices which may have been charged in years before 
the panic, nor to pay the damages which persons along the line 
of the railway may have sustained by the failure of former com-
panies in their contracts, nor to pay for the trespasses committed 
by former companies. 

We respectfully submit that the order of reference should 
direct the master to assess the value of the lands taken by the 
appellants and of the damages done to the adjacent lands of the 
same owner as of the time when the said lands were first 
taken, possessed and enjoyed by the appellants with interest 
thereon from that time to the date of his reporL. 

RICHARD WAYNE PARKER, 
Of Counsel with .Appellants. 
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CHAitLES S. HAMILTON & Co., Printers, 61 Cedar St., N. Y. 

Between 

THE NEW YORK AND GRE.EN-
WOOD LAKE RAILWAY COM-
PANY, 

Appellant, 

and I 
'I1he HEIRS of Henry Stanley, I 

I Respondents. j 

Points for 
Respondents. 

STATEMENT. 

The appeal in this case is from an order of refer· 
ence made by the Chancellor in an injunction suit, 
whereby the appellant sought to restrain the re-
spondents from enforcing their legal title to certain 
]ands. The facts, as established by the bi11s and 
testimony, are as follows: On the 22d day of Feb-
ruary, in the year 1870, by a written contract fully 
set forth in the printed case, the heirs of Stanley 
agreed that the Montclair Railway Company might 
begin the construction of its road over their said 
lands, and that upon its performing certain condi-
tions which, together with certain promises on its 
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part, formed the consideration for their agreement, 
they would convey to the said company the lands 
in question. The conditions were that the company 
should huild a certain depot and bPgin and complete 
their road within certain specified times, and the 
promises w~re that the company would make and 
maintain a certain fence, would stop at the said 
depot a certain number of trains daily, and that, if 
the above conditions were not fulfilled, the company 
should be held to all damages. 

On the 25th of September, 1875, all the property 
of the said Montclair Railway ,vas sold under the 
foreclosure of a mortgage given after the execution 
of the above contract, and in the next month the 
purchasers thereof associated themselves as the 
Montclair and Greenwood L::1ke R::tilway Company, 
which, in turn, gave a mortgage on its property in-
cluding the premises in question. On October 5th, 
1878, all said property was sold under a foreclosure 
of the last mentioned mortgage, to Cyrus Field, 
Esq., and others, who, three weeks later, associated 
themselves as the New York and Greenwood Lake 
Railway Company, the appellant in this suit. 
Within a few weeks after the execution of the 
above-mentioned contract, the Montclair Railway 
Company took possession of the said lands and 
began to construct its road thereover. The said 
company and its successors have ever since pos-
sessed and used the lands, but have not per-
formed the conditions or promises contained in 
said contract, though requested so to do. 

After waiting several years for the Montclair 
·Raihvay Company to build the said fence and aft er 
requesting it so to do, the heirs of Stanley v•rnre ob-
Jiged to make and maintain it at their own expense, 
for which expense they have never been reimbursed. 

The respondents are chargeable with no default, 
waiver or estoppel. 

On these facts the said order directed that on ob-
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taining the relief sought by the injunction suit, the 
appellant should pay the respondents the value of 
their lands taken, the damages done to their ad-
jacent lands, and the cost of making and maintain-
ing the above mentioned fence. 

Thus far, it would seem, the order is admitted to 
be correct, but it is clai1i1ed to be erroneous, 

(1.) In directing said value, damages and cost 
of fence to be assessed as of the tim8s re-
spectively when the lands were taken and the 
fence made, _instead of directing them to be 
assessed as of the time when the lands were 
first possessed by the appellant; and 

(2.) In allowing interest on said value, damages 
and cost of fence from the times first afore-
said respectively, instead of from the time 
when the lands were first possessed by The 
New York and Greenwood Lake Railway 
Company. 

In behalf of the respondents, it is submitted that 
in both respects the order appealed from is correct. 

POINTS. 

I. 

The direction as to the times to be regarded in 
making the various valuations was proper. 

(a.) At the first glance it might seem improper 
that the amount to be paid respondents should be 
based upon the value of their lands at all. It might 
plausibly be said that having agreed to part with 
them on the performance of certain conditions and 
in return for certain promises, their compensation 
for the breach of such conditions and promises 
should be measured not by the value of the lands 



4 

but by the damages caused them by such breach. 
To this suggestion, however, there would be several 
conclusive answers: As (1.) That by the contract of 
1870 all damages caused respondents by the taking of 
their lands as well as by the injuring of their adjacent 
lands became, on the non-performance of the said 
conditions,a part of the contract price. (2.) Tha~ even 
if this were not true, yet, as the railway companies 
were in default as regards the said conditions and 
p1·omises, and as the time had passed when a per-
formance of them would have yielded the benefits 
contemplated, it would have been within the power 
of a Court of Equity, as a condition of granting its 
relief, to substitute for a duty expressly imposed, 
such duties as should ex aequo et bona be assumed. 
And (3.) That, even if neither of the above answers 
were conclusive, yet, as the appellant in its bill pro-
fesses itself '' desirous of paying to the defendants 
a fair compensation for their lands," and as, up to 
this stage in the suit it has been assumed by both 
sides that such payment was to be made and ques-
tion made only as to the mode of determining its 
amount, it would now be too late to bring into the 
case any new basis of compensation. 

The same considerations establish the propriety 
of compelling the appellant to pay for the damage 
done to the adjacent lands, whi le the cost of the 
fence as it was finally made by the repondents is 
the best evidence of the amount of damages that 
should be awarJed them for the railway company's 
breach of contract in not making it itself. The 
present appeal may therefore be discussed as if the 
contract of 1870 provided in express words that the 
Montclair Railway Co., as the price of the lands 
taken by it, should pay respondents the value of 
such lands, the amount of the damages done to the 
adjacent lands, and the cost of making and main-
taining the above mentioned fence. 
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(b.) In view of the foregoing explanation it can 
hardly be doubted that if the Montclair Railway 
Company had remained till the present time in pos-
session of the said lands, and this controversy wer·e 
between it and the respondents, the direction given 
by the Chancellor would have been correct. To 
hold otherwise would be to disregard the well-
known principle, that in estimating damages for a 
wrong done, or a contract broken, with respect to 
property, regard should be had to the value of the 
prop~rty at the time when the legal injury is done. 

This principle is so agreeable to reason and so ap-
proved by authority that a mere statement of it is 
the best argument in its behalf. One or two in-
stances of its application however 1 may not be 
amiss. 

In the case of the Indiana Central R. R. Co. vs. 
Hunter (8 Ind., 7 4), an action was brought to recover 
damages from a railway company for having con-
structed its road over the land of the plaintiff. 
The defendant proposed to show by vvay of set off 
that the building of its road had made the land more 
valuable, and to this end offered evidence of its 
market-price at the time of trial. This evidence 
was excluded, and on an appeal to the highest court 
of the State the ruling ,~ms sustained, on the ground 
that the value of the land,if referred to at all,should 
be estimated asof the tim8 when the road was built. 

In the opinion of the Court it is said that "the 
plaintiff,in seeking compensation, was limited to the 
value of the land when taken;" and that the rule 
laid down" had the merits of simplicity and equity, 
and as high a degree of certainty as the subject 
was capable of." 

In the case of .Parks vs. The City of Boston (15 
Pick., 198), the plaintiff sought damages from the 
city for taking c;ertain land ot his for the purpose 
of widening a street. Though other methods of 
assessmPnt were contended for, it was held by the 
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Supreme Court of the State of Massachusetts that 
plaintiff's damages should be estimated according 
to the value of his land at the time when it was 
taken. '' The advantage of this rule," said Shaw, 
C. J., '' is that it is certain and practical, and tends 
to prevent litigation, being a rule which parties may 
apply for themselves, and which, in most cases, will 
be the nearest approximation to doing particular 
justice." 

See ::i,lso Vanblaricum vs. The State, 
7 Biackf. (Ind.), 209. 

Van Resselaer V;:j. Jewett, 2 N. Y.; 135. 

(c.) If then the Chancellor's direction as to the 
mode of valuation would have been correct, as 
against Thu Montclair RaHway Company, it becomes 
proper to inquire whether the rule should be 
changed in favor of the appellant. 

In the consideration of this question, the crucial 
fact is that the obligations to the respondents, 
which it has becom e the duty of The New York and 
Greenwood Lake Railway Company to discharge, 
as a condition precedent to obtaining the relief 
sought by this injunction suit, are not new ones, 
created by itself at the time of its first possession 
and enjoyment of respondents' lands, but the same 
old ones that were created by The Montclair Rail-
way Company. 

At the time of such possession and enjoyment 
the present appellant violated no right of contract 
and committed no tort. It simply took the first 
step toward a position where the liabilities of others 
might be enforced against it.self. And while it did 
not fully reach that position till it sought to restrain 
the defendants from exercising the legal rights to 
their lands, yet, when it did reach it, it found 
awaiting it precisely the same oblig,1,tions as The 
Montclair Company had left behind. 
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The heirs of Stanley base their claims against 
the appellant, not on its possession and enjoy-
ment of their fand, but on the fact that it is en-
forcing rights thereto, which it claims under a con 
tract of which the promjses have not been kept and 
the conditions have not been performed. They 
claim that, had it not been for that contract, 
they might have prevented any of the railway 
companies from entering upon their land till c:om-
pensation therefor had been paid or secured ; that 
the appellant would be a mere trespasser upon the 
property having no rights thereto that would be 
respected either by a Court of Equity or a Court of 
Law; that they consented to the entry and occupa-
tion and thus barred themselves from bringing an 
action of trespass, because they re1iod on the 
promises of The Montclair Railway Company, and 
the performance by it of its contract obligations ; 
and that the appellant, having elected to vest its 
rights upon the contract and to make to itself what-
ever ad vantage it might yield, must be held to have 
accepted its burdens as well as its benefits. 

(d.) If the dannges are estimated as against the 
appellant differently from the way in which they 
would have been estimat\jd. as against the Montclair 
or The Montclair and Greenwood Lake Com pan~, 
it must be because, by sonrn unexplained proc;ss, 
one party to a non-negotiable contract, without the 
other party's consent, can transfer to a third person 
rights, under such contract, gr21,ter than his own; 
a view so startling and so anomalous that it would 
seem unwise to adopt it except for reasons of pecu-
liar force. 

If we look for such reasons in the circumstances 
of the appellant's purchase of this contract, we find 
that at the time ~hen it was made, as well as now, 
the legal title to the land was in the respondents, 
which, of itself, was ample notice to the appellant 
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of their rights, and are met by the maxim that 
there can be no innocent purchaser from him who 
has no title . . If we look for them in the character 
of the purchase we fhd that, like that made hy its 
immediate predecessor, The Montclair and Green-
wood Lake Rail way Company, it was made at a 
sale in a foreclosure suit to which respondents were 
not made parties, and which, as against them, could 
therefore transfer no rights greater than those of the 
mortgagor. And if we look for them in the atti-
tude of the appellant before the Court, we find that 
it is asking equitable aid for the enforcement of a 
contract which, by reason of its own and its prede-
CPssors default, could not be enforced at law. 

The following cases may be cited in support of 
the foregoing views: 

In Lewton vs. The D. X. & B. R. R. Co. (20 
Ohio St., 401), the circumstances were as follows: 
About the year 1853 the plaintiff agreed in writing 
with the said railroad company; to release to it 
" the right of way, and the right to enter upon and 
construct its road through his lands;" in considera-
tion whereof the said company agreed to pay a 
certain sum of money, and to construct certain 
cattle-guards and road-crossings. Soon after the 
execution of this agreement the company took poa-
session of plaintiff's lands and constructed its road 
thereover. In the year 1~55, the said company ex-
ecuted a mortgage on its property _ and in the year 
1866, under a foreclosure of said mortgagei the said 
lands were sold and bought in by the Little Miami 
and the Columbus & Xenia Rail-road Compa-
nies. About the year -1858 the plaintiff had recov-
ered judgrnents against the D. X. & B. R.R. Co. for 
the unpaid purchase money, and for the damages 
caused it by the failure of said company to con-
struct its road in the way required by the agree-
ment betvveen them, and in the ye::tr 1866 he 
brought suit against all these companies and ob-
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t~ined a decree for the payment of said judgments, 
and, in default thereof, for the sale of said railroad, 
with its franchises, for the purpose of satisfying 
them. 

On an appeal to the Supreme Court of the State 
of Ohio the decree was affirmed. Following are a 
few extracts from the opinion delivered in which all 
the justices concurred: 

"A purchaser of realty ought not to enjoy the 
estate purchased without paying for it; therefore, 
in equity the vendor has a lien upon thA property 
sold for the payment of the purcnase money. It 
may be that this equity of the d8fendant in error 
is not what is commonly called a vendor's lien, 
inasmuch as the legal title has not been conveyed 
by him to the purchaser. It is, however, at least, 
as strong a hold upon the proparty sold as the 
lien of a vendor after title conveyed; for here 
is not only an equity retained by the vendor in 
the property sold to the extent of the unpaid pur-
chase money, but the legal title is also retained by 
him as additional security. ·>." * -x- The defence 
by the Little Miami and Columbus & Xenia Railroad 
Companies, that they are innocent purchasers for a 
valuable consideration, and without notice of the 
right of the defendant in error, cannot avail them. 
The fact that the defendant in error retained the 
legal title to the right of way sold was sufficient to 
put them upon inquiry. They and each of them 
had constructive notice of the condition of the 
legal title +:· -x- -x- ,<- -x- The defendant in error 
was in no wise affected by the sale under the mort-
gage. He was not a party to that suit." 

In the case of Gilman vs. The Sheboygan and 
Fond-du-Lac R.R. Co. (37 Wisc., 317), the com-
plaint alleged that the plaintiff had obtained a judg-
ment against the Sheboygan and Mississippi R R. 
Co. for having appropriated his lands to its own use; 
and that subsequently, default having been made 



in the payment of a mortgage given by said con1-
pany, its property, under a power of sale contained 
in said mortgage, was sold to certain -i-,ersons who, 
thereafter, became associated as the defendant in 
the suit. The action was upon the judgment and a 
demurrer to the complaint was sustained. On an 
appeal to the Supreme Court the judgment was 
affirmed on the ground that the plaintiff had mis-
taken the nature of his remedy. The Court said: 

"The fact that defoadant is now operating its 
road across the lands of the plaintiff does not alter 
the case, so far as this question of liability upon the 
judgment is concerned. The plaintiff may have a 
remedy in another form of action to compel 
the company to make compensation for his prop-
erty or stop running its cars over it. Such a rem-
edy, we are inclined to hold, a Court of Equity 
would afford in a case where it appeared the new 
company elected to adopt the orif(inal taking, and 
continued to use and occupy the lanil for the pur-
poses of it::3 road. -x- -x- * ~<- ~- But the ground 
of liability of the new company is not upon the 
judgment against the old corporation, but is founded 
upon the principle that it has seen fit to adopt and 
ratify the original taking and therefore is bound to 
to make compensation. The maxim, Qui sentit 
comrnodum sentire debet et onus, applies. 

Similar authorities are: 

White vs. Nashville & N. W. R.R. 
Co., 7 Tenn., 518. 

Aiken vs. Albany, Vt. and Canada R. 
R., 26 Barb., 289. 

II. 

The direction as to the times from which interest 
should run was proper. 
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(a.) This point is virtually settled by the conside-
rations already advanced, for, if they be sound, the 
obligations which it has now become the duty of 
the appellant to discharge, were respectively com-
plete and definite at the times from which it was · 
ordered that interest should be cornputed. 

(b.) That, as against the Montclair Rail way Co., 
interest began to run from the times directed, ne-
cessarily follows even frorn the appellant's theory of 
the case,for, by its assignment of errors, the posses-

• sion and enjoyment of the property is made the 
starting point at which the running of interest 
should begin. 

If any authorities on this point are necessary they 
may be found am01ig the cases already cited. In 
Van Rensselaer vs. Jewett (supra) the New York 
Court of Appeals says: 

" Whenever a debtor is in default for not paying 
money, delivering property or rendering services in 
pursuance of his contract, justice requires that he 
should indemnify the creditor for the wrong which 
has been done him and a just indemnity, though it 
may sometimes be more can never be less than the 
specified amount of property or the value of the 
property or services at the time they should have 
been paid or rendered, with interest from the time 
of the default until the obligation is discharged. 

In the case of Parks vs. The City of Boston, the 
facts of which are set forth above, the Court says : 

"The true rule would be, as in the case of other 
purchases, that the price is due and ought to be 
paid at the moment the purchase is made, when 
credit is not specially agreed on. And if a pie-pow-
der court could be called on the instant and on the 
spot, the true rule of justice for the public would 
be, to pay the compensation with one hand whilst 
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they apply the axe with the other; and this rule is 
departed from only because some time is neces::::,ary by the forms of law to conduct the inquiry, and 
this delay must be compeqsated by interest. But 
in other respects the damages m~st be appraised upon the same rule as they would have been on the day of taking." 

(c.) If the above views are correct, certain inter-
est had accrued against the Montclair Rail way Co. before it parted with its rights under the contract, 
and for similar reasons certain interest must have 
accrued against the Montclair & Greenwood Lake 
Co. at the time when its righr;s passed to the appel-
lant. If in each case the interest that had already 
accrued did not pass with the obligations that have 
now been assumed by the appellant, then, at each 
transfer of the ~ontract, such interest must either have dropped out of existence altogether or have 
become a mere personal claim against the the retir-ing corporation. 

To accept the first of these alternatives is to say that a mere assignment can vary the obligations 
existing between the parties to a non-negotiable 
contract ; to accept the second is to say that a 
mere incident, such as interest, may be separated 
from its principal; and to accept either is to say 
that the value of a vendor's lien may be altered by every transfer of the purchase contract. 

III. 

The position taken by · the appellant is anal-A ogous to that of an administrator who, 011 being 
sued for a breach of contract on the part of his in-
testate, should insist that in assessing the damages 
and computing · the interest thereon, regard should 
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be had ~ not to the time when the legal injury was 
done, bu~ to the time when letters of administra-
tion were granted to himself. 

IV. 

The order appealed from should be affirmed with 
costs. 

STACY G. PO'l"l'S, 

Solicitor for Respondents. 
WM. PIERREPONT WILLIAMS, 

BENJAMIN 0. POT'l'S, 

Of Counsel . 

• 









HOLBROOKS' STEAM PRINTERY, 11 Mechanic St., Newark, N. J. 

In Chancery of New Jersey. 
BETWEEN 

THE NEW YORK AND GREENWOOD 
LAKE RAILROAD COMP ANY, 

Complainants. 
A.Nb 

TH J HEIRS OF HENRY STANLEY, 
DEC'D, DPfendants. 

The bill filed De-eembet 5th, 1879, alleged 

On Bill, &c. 

Incorporation of The l\fontdair Railway Company March 18, 
1867 :-power to lay out., locate, construct the railroad, condemn 
lands, (reciting in the words of the statute), and to mortgage its 
property and franrhises; that the road was constructed, and first 
mortg-tge made thereon to Ward and Hewit.t, trustees, dated Sept. 

' l, 1870. 

And your orators further show that said The Montclair Railway · 
was laid out over the lands of the heirs of Henry Stanley, de- 10 
ceaseg, and it was thf desire of said owners that the said Railway 
Company should erect a depot. on said lands, and thereupon after-
wards, in the year eighteen hundred and seventy, or the following 
year, certain articles of agreement were made and entered into by 
and bet.ween The Montclair Railroad Company aforesaid, and the 
hein:; of Henry Stanley, deceaseJ, which said agreement is as fol 
lows, to wit: 

" In consideration of the sum of one do11ar to us in band paid by 
The Montclair Railway Company, and i.n further consideration of 
the benefit to us of the location of a railway <lepot thereon, we, 20 
John fl-. Stanley, of the township of Caldwell, and William B. 
Stanley, of the township of Belleville, in the county of Essex, 
Richard Speer, and Ellen his ,vife, nf Morristown, in the county 
of Morris, Austfo L. Stanley, of the township of Wayne, James 
C. Stunley, Thomas B. Stanley, Elizabeth C. Stanley, John H. 
Stanley, Cornelius N. Stanley and ,Jnlia Stanley, of the township 
of Little :Falls, county of Pa ssaic, State of New Jersey, covenant 
and agree that we will grant, convey and release to said Company, 
by a good and sufficient warrantee deed, upon being· paid therefor 
the ·sum of one dollar, and for the foregoing consideration, all t.hat 80 
tract or parcel of land situated in the township of Lit.t.le Falls 
and county of Passaic and State of New Jen;;ey, bounded north-
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east by lands of Edward Francisco, southwest by lands of Joseph 
S. Bowden, northwest and southeast by lines parallel to and dis-
tant fifty feet at right angles from the located centre line of the 
railway of said Company, containing two and one-half aeres of 
land, also, an additional width of fifty feet on each side of 8aid 
land extending northwestwardly to lands of Edward Francisco 
and lands of John H. and Cornelius N. Stanley, from a highway 
to be laid out across our lands and land of said Francisco from 
the Peckman River to the Bridge Road. Said Company to make 

10 a lawful fence on each side of said land and maintain the same. 
Said deed to be-upon the condition that the said Company shall 
establish a depot within two hundred feet from said highway to 
be opened by us, as soon as said railway shall be in operation to 
the Hudson River, or to any railway connecting with the Hudson 
River, and shall maintain the same for ten years thereafter. 

And upon the further conditions that said railway shall be begun 
within two months from this date, and completed so as to be in 
operation within two years thereafter; a11 wood and timber on 
said lands to be cut and reserved by us, and said Company shall 

20 stop not less than four passenger trains daily each way, except 
Sundays, at said depot provided that so many are run over said 
railway for way passengers; and we further agree that said Com-
pany may enter upon our said land8, and commence the work of 
construction before the formal conveyance may be executed, they 
doing no unnecessary damage ; and it is further agreed that if the 
aboYe conditions are not complied with by the said Railway Com-
pany, that this agreement holds said Qompany to all damages if 
not complied wit.h as above specified." 

Which said agreement was duly' signed and sealed in proper 
BO form by the parties thereto, about the day of 

A. D. eighteen hundred and 
And _your orators show that afterwards the said Company entered 

into possessfon of said 100 feet. right of . way for the purpose of 
constructing their railroad, but that. no avenue was laid out on 
said land hy said heirs, nor was any . depot built, the railroad being 
hardly open or running at all at the time of the foreclosure herein 
next mentioned, nor was any possession taken of the additional 
land in said agreement mentioned. 

The bill further alleges : 
40 Bill to foreclose the railroad filed by Ward and Hewitt Nov. 

17th, 1873. 
Final decree thereon for sale 19 .;rune, 187 5, for _$2,081,404.50 

interest and costs. 
Sale thereunder September 25, 1875, of the railroad and frnn-

chises to Ward and Hewitt, trustees. . 
AR8ociat.ion of the purchasers as the Montclair and Greenwood 

Lake Railway Company, October 2, 1875, filed in the office of the 
Secretary of State. 

Mortgage by them to George Walker and Arnzi Dodd, 1 De-
50 cember, 1875. 
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Bill to foreclose same filed 28 December, l 877. 
Decree of sale, 24 lVItiy, 1878, $756,000.77, &c. 
Sale of road by l\Iaster, 5 October, l 878, to Field and others. 
Organizat.ion of Complainants, 30th October, 1878. 
Deed by purrbasers to complainants recorded in Passaic County, 

Book B 6, p. 624. 

And your orators show that since said agreement said lands 
have been constantly in the pmisession of said Railway Companies 
or receivers thereof appointed by this Court, but your orators bad 10 
not information that they had not been regularly obtained by pur-
chase until they were ealled to account by said heirs or their agent 
and attorney for not having built. a depot on said lands, and for 
not stopping four trains there daily each way. 

And your orators show that said lands are in an unfrequented 
spot on a steep grade, and they charge that no avenue has been 
there opened · to the public so as to be convenient for a depot. 
And your orators' president to whose notiee said demand was 
brought therefor, was unwilling to accede to the same. 

And your orators show that thereupon said heirs began suit in 20 
ejectment for said lands in the Supreme Court. 

And your orators show that their information of said contract 
is derived from a copy thereof furnished them by said heirs. And 
t.hey show that upon obtaining fuller information of the same and 
the circumstances, they have concluded ttat the same can fairly 
be carried out, and t,bat said contract by its terms does not justify 
the complaints of your orators made by said heirs as aforesaid. 
And especia11y they sho~v that as soon as said heirs should reason-
ably and properly open to public travel an avenue as mentioned 
in said contract, and notify your orators thereof, they would be 30 
willing to erect a depot as mentioned in said contract, and main-
tain t.he same for the use of the public as therein mentioned. And 
they show and charge that unti1 said avenue be so opened as to 
be useful as a highway. such depot is neither contemplated by 
said contract nor useful to t.he traveling public. And they sbow 
that the circumstances of t.be case have extended over so many 
years and been so unforeseen, that they are fairly in doubt as to 
some points of the construction of said contract; but they show 
and charge that if any delay bas taken place in carrying out said 
agreement, hy said railroad or roads, it is the result of unforeseen 40 
circumstances, and espeeially that the railroad was not running 
trains to the Hudson River until about the time that a receiver 
was appointed, and that yonr orators were new to the concerns of 
said Railway, which were in many vrnys in great confusion, and 
they could not at first learn all the facts, and that said heirs were 
themselves in default. or waived the conditions of said contract, 
and especially t bat said heirs have never made or tendered any 
deeds of said lands as they were bound to, and by reason of infancy 
of some owners or otherwise have never been able so to do. 

And your orators show that four way trains daily do not. now 50 
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run each way on said railroad, but they are willing to stop all the 
trains 1·un by them where required by said contract. 

And they show that they and their Board of Direct.ors being 
trustees of stockholders and creditors, are anxious in carrying on 
the business of said railroad to do all that is their duty as such 
trusteeR, and especially to carry out said alleged contract as the 
Court shall determine its meaning, whether by establishment of 
a depot, stoppage of trains or otherwise. And they show that 
during all these years said Stanley heirs have ratified their pos-

10 session under said contract, and that they have either cut the 
wood as therein provided, or exereised their rights over said wood. 
* * * * Your orators tendering themselves willing to carry 
out said contract in all reRpeets as the same may be settled in this 
Court, or that if it he decreed that your orators are not entitled 
to said contract, or that a forfeiture thereof has taken place from 
which this Court cannot relieve them, then that said conveyance 
may be decreed to be made by said defendants. 

And your orators further show that the heirs of the said Henry 
20 Stanley have commenced a suit in eject.ment in the Supreme Court 

of this State by issuing summons in order to eject your orators 
from the right of way, one hundred feet wide, described in the 
said contract, and to deprive them of the posisession of the same 
upon which your orators have constnwted their ~aid railway and 
over which they are now running their trains . 

And your orators show that said heirs, plaintiffs in said eject-
ment, are as follows: James Stanley and Jennie Stanley, bis 
wife; ALstin L. Stanley and Elizabeth Stanley, his wife; Eliza-
beth 0. Gow, widow of Robert Gow, deceased; William B. Stan-

30 ley and Elizabeth, his wife; Ellen Speer, wife of Richard Speer, 
Mary Phi1ip, wife of Alexander Philip, children of Henry Stanley, 
deceased ; John H, Stanley and Cornelius M. Stanley, children of 
Charles -stanley, deceased, and grand-children of said Henry 
Stanley, deceased ; Joseph Bowden, guardian of Mary Stanley, 
only child of John G. Stanley, deceased, son of said Henry Stan-
ley and the said Mary Stanley ; Ada Stanley, widow of rrhomas 
B. Stanley, deceased, son of said Henry, for herself and as guar-
dian for Robert Stanley and the 8aid Robert Stanley, heirs at law 
of Hemy Stanley, deceased. 

40 And your orators further show that as they have heen put to a 
large amount of trouble and expense in building their said railway 
over and upon the property before mentioned and that if they were 
ejected from this port.ion of the road the whole of t.he business of 
the said road wou d have to be stopped, which would be greatly 
to the detriment of the said Rail way Company and of the public 
by breaking up their whole business and taking away the profits 
and emoluments thereof and by many other palpable inconveniences 
incident thereto; and it would be moi:;t, unjust to the inhabita.nts 
of this and other States usrng said railroad in the pursuit of busi-

50 ness or pleasure, many of whom have been Jed to make their res-
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idences in this State to the manifest advantage of this State, by 
the inducements of transit to and from their places of business by 
the advantages offered and fnrnished by your orators' said railroad, 
and that this road is now a public highway extensively used by 
the traveling public, and that while it would be most unjust to 
them to interfere with tbe operations ot' the said railway, it would 
also be most inequitable to your orators because they came into 
possession of the lai-1ds in controversy by the consent of the plain-
tiffs in the aforesaid suit in the Supreme Court ., the heirs of said 
Stanley, <lrceased, the defendants in this suit. .LO 

And your orators furl her show that they are now and for a long 
time past have been desirous of paying to these defendants a fair 
compensation for the property above mentioned, now oceupied by 
your orators, if they are not entitled to claim fu1fi11ment of said 
contract as afe,resaid, and that it has not been and is not now the 
intention of your orators to fraudulently keep possession of the 
property in question or not to carry out said contract or fully pay 
and compensate the defendants fo this suit for all damages arising 
from their occupaney of the premises and have many times offered 
the defendants, on compromise of said dispute, a full and just sum 20 
in payment of their claims; and that your orators have drawn up 
and presented to these defendants one or more agreements whereby 
it was to be left to arbit.rators to be determined the compensation 
to be made for the taking of said land as in their act of incorpo-
rat,ion was provided for as hereinbefore set forth and whereby your 
orators were to bind t.hmnselves to fully satisfy the sum so decided 
upon, but these defendants refused to sign any such agreement or 
to appoint arbitrators to set.Lle the value of the lands in question, 
or to receive a fair compensation for the same and to gLve a war-
ranty deer!. for the same as in the agreement asked, and still do 30 
refuse so to do and have commenced a suit in ejectment as herein-
before mentioned. 

And your orators show t.hat the Raid plaintiffs in ejectment 
wrongfully set up and daim that your orators are in default under 
said contract, that your orators should pay not only the reasonable 
valur of said lands in the natural state and the value of the use 
and occupation of the same since your orators have had possession 
thereof, but also compensation for the use of said ground by your 
orators' predecessors, the Montclair Railway and the Montclair 
and Greenwood Lake Railway Company, whereas your orators 40 
show and charge that any claim of damages arising out of the 
occupancy of said lands hy the l\fonklair Railroad Company and 
the Montclair and Greenwood Lake Railway Company are against 
t,he last railroad companies and are of no validity as against your 
orators, for that the aforesaid companies that formerly had cont ,rol 
of the road have now no C'Onnection wit,h it whatsoever and Ly the 
several suits of foreclosure and decrees of sale made by this Hon-
orable Court have been totally debarred from any right, tit.le or 
interest in the said r!tilroad now in your orators' possession, and 
that your orators did not assume any of the debts or liabilities of 5( 



the said defunct railroad corporat.iom1, but entered into t.he posses-
sion of the said railroad witb a dear and unrestricted t.it.1e thereto, 
as far as any claim of damages of these defendants is <·oncerned, 
and tbat said claim, however lawful ancl equitable it may be 
against the Montclair Railroad Company, is against t,hern alone 
and is tota1ly without foundation in law as wel1 as in equity as 
against your orators, and that your orators are not liable for any 
claim against either of the companies having po~session of youi~ 
orators' railroad property before your orators became seized thereof. 

lU And your orators well hoped t.bat. t.he said plaintiff in said eject-
rnent, the defendants in this suit vvou1d have complied with such 
rRasonable requests of your orators, as in equity and good con-
science they ought to have done. 

But now, so it is, may it please your Honor, that t:rn said de-
fendants in this suit, .Tames Stanley and Jennie Stanley, bis wife; 
Austin L. Stanley and Elizabeth Stanley, bis wife; Elizabeth C. 
Gow, widow of Robert Gow, deceased; William B. Stanley and 
Elizabeth, bis wife ; Ell<-1n Speer, wife of Richard Speer, Mary 
Philip, wife of Alexander Philip, children of Henry Stanley, de-

2O ceased; J obn H. Stanley and Cornelius M. Slanley, childr<-1n of 
Charles Stanley, deceased, and grandchildren of said Henry Stan-
ley, deceased ; Joseph Bowden, guardian of l\Iary Stanley, only 
child of John G. Stan ley, deceased, son of said Henry Stanley 
and the said Mary Stanley ; Ada Stanley, widow of Thomas B. 
Stanley, deceased, son of said Henry Stanley, for herself and as 
guardian for Robert Stanle:,', and the said Robert Stanley, heirs 
at law of Henry St,anley, deceased, combining and confederating 
together and with divers persons at present unl:nown t.o your ora-
tors, but whost1 names, when discovered, your orators pray they 

30 may be at, liberty to insert herein, with apt words to charge them 
as part.ies defendants hereto, and cont.riving how to injure and 
aggrieve your orators in the premises, absolute1y refuse to comply 
with such reasonable requests, and at times pretend that your 
orators are not in lawful posse:-;sion of the said premises and should 
be eject.ed therefrom; whereas your orators charge the contrary 
t.hereof to be the truth, and that the said original company having 
been originally pla<ieJ in lawful posseEsion of said lanas tor the 
purpose of c11rrying on a public work; and having for that purpose 
expended thereon and in said work large sums of money, and the 

4.0 said plaintiffs in ejectrnent having suffered such possession without 
object.ion during a long course of years, they cannot now destroy 
such public work by ejecting your orators from said lands, but 
must in equity accept such eompensation therefor as this Court 
shal1 determine to be equitably clue to them. 

All of which actions, doings and pretenses of t.l::f said defend-
ants are contrary to equity and good conscience, and tend to the 
manifest wrong, injury and oppression of your orators in the 
premises. 

In 1,t,nqer consideration whereof, and forasmuch as your orators 
50 are without adequate remedy in the premises, at and hy the strict 
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rules of common law and can only obtain relief in this Honorahle 
Court, where matters of this nature are properly cog~izable and 
relievable, and to t.he enfl that the said defendants may answer the 
premises as folly and pal't.icularly as if the same were hel'e again 
repeated, and they thernto pa1·tieularly interrogated, and that the 
said defendants may be decreed by this Honorable Court to convey 
said lands requil'efl for said railway to your orators. Your orators 
tendering themselves willing to carry out said eontract m all re-
spects as t.he same may be settled by this Honorable Court; or that 
if it be decided that vom· orators are not entitled to said contract 10 
and that a forfeiture thel'eof has taken place from which this Court. 
cannot relieye them, that said conveyance may he made by said 
defendants, on being paid such sum as this Court shall decide that 
they are ent.it.led to for the value of said right of way and the use 
thereof since your orators took possession of the same; which 
your orators tender themselves ready to do if it be equitable and 
necessary, and that the said defendants may be enjoined and re-
strained meanwhile from further prosecuting their said action of 
ejectment, and that your Ol'ator::; may have such further or ot,her 
relief in the premises a.s the nature of the case may require, and 20 
as shall be agreeable to equity and good conscien<.:e. 

May it please your Honor, the premises considered, to grant 
unto your orators not only the State's writ of injunction, issuing 
out of and under the seal of this Honorable Court, to be directed 
to the said defendants respectively, restraining them and each of 
them from prosecuting their said suit. of ejeetment in the Supreme 
Court of t.hrn State; but also t.l1e State's writ of subpama issuing 
out of and under the seal of this Honorable Court, to be directed 
to the said rlefendunts respectively, commanding them and each of 
them by a certain day and date ancl under a certain penalty therein 30 
to be expressed, to be and appear before your Honor in this Hon-
orable Court, then and there to answer all and singular the said 
premises, an<l to stand to, abide by and perform such order and 
decree therein as your Honor shall seem meet, ancl shall be agree-
able to equity and good conscience. 

And your orators, as in duly bound, will ever pray, &c. 

CORTLANDT & R. WAYNE PARKER, 
Solrs. 

The joint and several answer of .Tames C. Stanley and Jennie, 

40 

his wife; Austin L. 8tanley and Elizabeth, his wife; Elizabeth 
0. Gow, widow of Robert Gow; William B. Stanley and Eliza-
beth, his wife; Ellen Speer, wife of Richard Speer, Mary Philip, 
wife of Alexander Philip; ohildren of Henry Stanley, deceased, 
and their wives; John H. St.anley and Cornelius lVI. Stanley, 
children of Charles Stanley, deceased, and grandchildren of said 50 
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Henry Stanley, deceased ; Joseph Bowden, guardian of Mary 
Stanley, ouly child of ,John S. Stanley, deceased, son of said 
Henry Stanley and the said Mary Stanley; Ada Stanley, widow 
of Thomas B. Stanley, deceased, son of said Henry Stanley, for 
herself and as guardian of Robert Stanley and the said Robert, 
Stanley heirs at law to the said Henry Stanley, to the Bill of 
Complaint of thr New York and Greenwood Lake Railway Com-
pany, complainant 

'rhese defendant.s, respectively, now and at all times hereafter, 
10 saving and reserving to themselves all and all manner of benefit. 

and advantage of exception to the many errors, uncertainties and 
imperfect.ions in the said Bill of Complaint contained, for answer 
thereto or to so much thereof as these defe.ndants are advised it, 
is material or necessary for them to make answer unto, severally 
answering say, 

That as to the act of incorporation or charters of the Montclair 
Railway Company, or the Montclair and Greenwood Lake Rail-
way Company, or of the New York and Greenwood Lake Railway 
Company or as to the rights, privih\ges, franchises or powers, or 

20 the limitations of such rights, privileges, franchises or powers 
conforred or limited upon said Companies by their said acts of 
incorporation, or by their several charters, or as to the various 
foreclosure suits brought in t bis Court by divers persons upon the 
mortgages given by the said l\fonrclair Railway Company, or by 
the said l\fontelair and Greenwood Lake Railway Company, or 
the different sales th.at may have taken plare from time to time 
under such foreclosure suits; or as tD any organization of new 
companies under different names, or the amount of the bonded debt 
of such new companies, all which matters and things are set forth 

30 at length in the complainant's said bill, these defendants have no 
knowledge, bnt leave the complainant to make such proof thereof 
as it shall be able to produce. 

, And t.hese defendants admit that in the year 1870, and on the 
22d day of February in that year, the said Montclair Railway 
Company made aud entered into a certain agreement with these 
defendant.s, wh\ch agreement is set forth verbatim in t.be complain-
ant's said bill, except the date thereof, which is the day and year 
last above mentioned, and t.hese defendants charge that the said 
agreement contained a stipulatwn that the land and premises set 

40 forth and descrihed therein should be C'onveyed to the said Mont-
clair Railway Company by a good and sufficient. warranty deed, 
upon the condition and with the express proviso that the said 
Company should establish and maintain a depot within 200 feet 
of a certain highway to be built by these defendant .s across their 
lands and land of Edward Francisco from the Peckman River to 
the Br1dge Road, and these defendants aver that , very soon after 
the execution of !said agreement the said Montclair Railway Com-
pany entered into poss,~ssion of said tract . of land so agreed to be 
conveyed to it by the said agreement, and constructed the 

50 main line of its railroad through and across the land of the 
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said defendants on the line of land so agreed t.:> be conveyed 
t.o it.; and claimed t.o have acquired and these defendants admit 
that it did thereby acquire an equitable estate in the said lands sub-
ject, however, either tot.he performance of the conditions on which 
said land was to be connyed to it. or to the r ayment of the dam-
ages which these defendants would sustain by reason of the non 
performance of said conditions ; and these defendants say that 
their object in entering iuto said agreement to convey said land to 
said company for a nominal consideration on the conditions and 
covenants therein st.ated was to make available for speedy sale at 10 
the high priceH which then prevailed for real estate the remaining 
lands of these defendants adjacent thereto, and for the same pur-
pose they laid out and constructed the said highway described in 
said agreement, that the said object and purpose was well known 
t.o the d1re(•tors and managers of said Railway Company when the 
said agreement was made; and these defendants believe that if 
the said conditions of said contract had been performed, that is to 
say, if said depot had been established at the time and within the 
period provided for in said agreement and bad been maintained f~r 
ten years with four passenger trains each way stc pped there daily, 20 
these defendants would have realized much more for theh- said 
lands than if the value of said lands taken hy the Railroad Com-
pany and the damages done to the remaining lands of these de-
fendants had been, at. the time said land was taken, assessed and 
ascertained in the manner provided for and pointed out by the 
charter of said Company and paid by the said Company to these 
defendants, even at the high prices whioh then prevailed ; but 
these defendants aver that by reason of the failure and refusal of 
said Company on its part to perform said agreement the . whole 
plan of these defendants for the improvement and sale of their 30 
said lands bas failed and t,hey have totally lost all the special ben-
efits which they expected to derive from entering into said con-
tract ; and these defendants say that when the said first mortgage 
executed by the said Montclair Railway Company to said Abram 
S. Hewitt and Marcus L. Ward, trustees, was made and executed, 
the said Montclair Railway Company was m possession of said 
land, with its railroad constructed thereon, and that whatever title 
to or interest in. said land was then posses·sed by said Campany, 
passed by the said successive mortgage foreclosures and sales to 
the present complainant in precisely the same conditions and sub- 40 
ject to precisely the same lien and equity in favor of these defend-
ants which attached to said land under said contract in the hands 
of the said Montclair Railway Company, and that said complain-
ant has acquired said land with full knowledge of said contract. 

And these defendants c·harge and msist that , in pur:5uance of 
said agreement. on t.heir part and in reliance upon the representa~ 
tions of said Montclair Railway Company, they did proceed to 
build the highway, in the said agreem~nt mentioned, at great ex-
pense and trouble to themselves, but. that after the oompletfon of 
the said highway the said Montclair Railway Company absolutely 5 J 
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refused to erect a depot at said poillt or to stop their trains 
there, as in the said agreement. stipulated, by reason of which re-
fusal the said highway has been rendered entirely useless, and the 
expenses to which t,hese defendants were put in the construct.ion 
thereof have become a total loss. 

And these defendants in further an::-;wering-say that said agree-
ment contained a further stipulation that the said Montclair Rail-
way Company should make and maintain a lawful fen<ie on either 
side of the one hundred feet right of way ment.ioned in said agrce-

10 ment, but these defendants t:harge that said Company never did 
huild or maintain any fenee upon said laml in pursuanl'A of their 
said agref@ent., alt.hough often requested so to do by these defend-
ants, by reason of which neglect and refusal of said Company 
these defendants suffered great damage to their lands lying adja-
cent to said right of way ; and these defendants further charge, 
that in order to protect their said lands from further damage by 
reason of the want of proper fence, they were obliged to erect and 
maintain such fences at their own expense, for which said expense 
they never have been reimbursed or re0eived any remuneration 

20 whatever; and these defendants charge, that . by reason of the 
failure and refusal of the said lVIontclair Railway Company to 
perform its part of said agreement, no deed of said one hundred 
feet right of way was ever given to said Company, although these 
defendants stood readv at all times to execute and delivet· such 
deed at any time when~ said Company should see fit to perform Hs 
covenants and agreement before mentioned, and when and so long 
as the specific performanee of said agreement would have been 
beneficial to them 

And these defendants in further answering s·ay, t.bat they are 
30 informed and believe and so charge the truth to be, that the com-

plainant in this suit The New York and Green wood Lake Railway 
Company, is desirous of retaining possession of the land and 
premises mentioned and deT:ribed in said agreement., without pay-
ing to these defendants their just . and reasonable damage for the 
taking of said land, and that the said complainant has heretofore 
evaded and stiJI does evade and refuse to pay the said damages to 
these defendants, on the ground that t,--:e said agreement was made 
with the said Montclair Railway Company, and that said Company 
by virtue of certain foreclos:1re proceedings heretofore had in this 

40 Court, has now ceased to exist, and that the claims of these de . 
fondants are of no validity against t,he said complainant; but 
these defendants charge and insist that the said agreement with 
the Montclair Railway Company contained ~n express stipulation 
that in case said agrerment was not carried out on the part of ~aid 
Company, that all claims arisilig out of the occupation of said 
land would be insisted upon ; and these defendants charge and 
imdst that their claim for damages has been and still remains an 
equitable lien uvon said land, and that ~11 purchasers of said land 
at any foreclosure or other sales purchase~\. the same subject to 

5n the lien or encurnbran0e of the elaim of thPrn defendants for their 
damages as hcreiu before set fort b. 
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These defendants in further answering, charge that they have 
at various times submitted to the said complainants agreements in 
writing, by which the entire matter was to be submitted to an 
arbitration, taking int.o account the value of the land at the time 
of the Ol'Cupation by the said Montclair Railway Company 1 and 
reasonable damages for the want of prnpe r fences, for the expense 
of these defendants in making and maintaining SEcb fences, for 
the damage to the adjacent lands, and for the cost of making the 
said avenue; but these defendants charg<~ that the said complain-
ant absolutely refused to submit the matter to an arbitration upon 10 
such a basis, claimiug that no dan;iages should be considered, but 
only the value of the land at the t.ime when the said complainant 
entered upon and took possession thereof; but these defendants 
have declined to submit t_he matter to an arbitration upon the 
basis prnposed by the complainant, believing that a decisil'n of 
arbit.rators made under such a restriction could only afford them a 
meagre and madequate eornpensation , and would be manifestly 
contrary to equity and good conscience. 

These defendants m further answering admit that upon the re-
fusal of the complainant to regard their just , claim, they corn- 20 
menced a suit in ('ject.ment in the Supreme Court of this State to 
recover possession of their said land, which suit has been stayed 
pending the dec~sion of this Honorable Court uµon the matters in 
controversy herein set forth. 

And these defendants in further answering deny that they ever 
consented that the present complainant should take possession of 
~aid land, or that their consent thereto was ever asked by said 
complainant, and they aver that the only right to the possession 
thernof which said complainant enr acquired or claimed to have 
thereto, was by Hrn purchase of the equitable estate of the Mont- 80 
clair Railway Company under said contract; and they further 
charge that they have, since the making of said contract, many 
times demanded of the said Montclair Railway Company (and of 
it,s successors, The Montclair aod Greenwood Lake Railway Com-
pany), and the present. complainant, and the receivers that have 
at various times had control of said railroad, that said corporations 
or receivers should carry out the performance of said contract or 
compensate these defendants for their damages according to the 
stipulations thereof; and they further charge, that the present 
complainant assumed possession of the said road having full not.ice 40 
of the claims of these defendant s and of all the circumstances 
under which it had possession of said laud . 

And these defendants further charg e that the said contract con-
t.ainecl a further express st,ipulation in terms an<l to the effect that 
the work of constructing the said road over the said lands should 
be commenced within two months from the date of said contract, 
and the said railroad should be so completed as to be in full opera-
tion to the Hudson River or to some other railroad connecting with 
the lludson River, within two years from the date of said con-
t,ract; and these defendants charge that the said stipulation was,- 0 
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expressly made a condition prt'.\CPdent to the vesting of t.be full 
title in said Company and t.hat it was the intention of these de-
fendants thereby to limit the time within which said contract was 
to be performed ; and they further eharge and im;ist that said 
railway was not completed so as to be in operation to said Hudson 
River within the time stipulated in said contract, nor for a consid-
erable time thereafter. 

These defendants in further answering say that as the said 
Montclair Railway or its successors have never performed any of 

10 the conditions in the aforesaid agreement contained, but have here-
tofore altogether neglected and refused to perform the same, and 
as the location of other stations upon the line of said railway have 
been within very short distances of the spot on which a depot was 
to have been erected under the terms of. said contract, and as the 
location of said stations preclude the probability of a depot on the 
lands of these defendants ever becoming a point of any importance, 
and as the time during which the said depot was to be maintained 
has nearly expired and all the benefits which these defendants ex-
pected to de riv~ therefrom have been irretrievably lost, it would 

20 be most inequitable and unjust now to enforce the specific perform-
ance of said contract, but these defendants aver themselves ready 
at this time to convey said land to the eomplainant upon being 
paid their reasonable damages upon the principles and at the rate 
herein above set forth. 

And these defendants deny all and all manner of unlawful com-
bination and confederation wherewith they are by the said Bill of 
Complaint charged without that any othei· matter or thing in 
said Bill of Complaint contained, material or necessary for these 
defendants to make answer unto and not herein and hereby well 

30 and sufficiently answered, confessed or avoided, traversed or de-
nied, is true t.o the knowledge and belief of t,hese defendants ; all 
which matters and things these defendants are ready and willing 
to aver, maintain and prove, as this Honorable Court shall direct, 
and humbly pray to be thence dismissed with their reasonable costs 
and charges io this behalf sustained. 

ST ACY G. POTTS, Sol'r. 
HENRY S. WHITE, of Counsel. 

Affidavits of Wm. B. Stanley and wife, Mary Philip, Joseph 
40 S. Bowden, Elizabeth C. Gow, James C Stanley and wife, Austin 

L. Stanley and wife, John H. Stanley, Richard Speer and wife. 

Exarninat10n of witnesses, &c., in this cause, taken before me 
at my office in the City of Newark, on Friday, the 28th day of 

50· May, 1880, in the presence of R. W. Parker , of counsel wit,h com-
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plainant, and Stacy G. Poi ts, of counsel with defendants, on t.he 
part of the complainant, on notice to and agreement of said coun-
sel of defendants. 

WILLIAM PATERSON, 
Master and Examiner. 

Counsel for complainant offers in evidence an argument between 
the Stanley heirs and The Montclair Railway Company, dated 
22d February, 1870, which is marked as Exhibit C 1, on their 
part. .LO 

Also, the Act of Incorporation of the Montclair Railway Com-
pany, approved 1S March, 1867. Pamphlet Laws, page-. 

Also, the files and proceedings in th0 Court of Charic:ery, wherein 
Mal'r.us L. Wanl and Abram Hewitt were complainants, and said 
Montdair Railway Company and others were defendants. 

Also, the mortgage execufed by the said Railway Company to 
said trustees, dated 1 September, 1870, recorded in Book of Mortg-
ages for Uounty of Essex, on pages -

Also t.he deed made by William Paterson to said trustees on 
• 27th September, 1875, recorded in Book P, 18-, of Deeds for 20 

County of Essex, on pages 424, &c. 
Also, a copy of the organization of The Montclair and Green-

wood Lake Railway Company, marked Exhibit O 2, on their part. 
Also, a deed from Ward and Hewitt, trustees, to the Montclair 

and Greenwood Lake Rail way. 
Also, a mortgage from 'l'he Montclair and Greenwood Lake 

Rail way Company, to George Walker and Amzi Dodd, trustees, 
dated 1 l >ecemher, 1875, recorded on 11 February, 1876, in Book 
D 7, on page 284, marked Exhibit C 3, on their part. 

Also, the files and proc:eeclings in the Court of Chancery, wherein 30 
Walker and Dodd, t.rustees, were complainants, and The Mont-
clair and Greenwood Lake Railway Company, et als.; defendantR. 

Also, copy of a deed from said Master to Abram S. Hewitt and 
others, trustees, dat .ed 5 October, 1878, recorded in Book X 19, 
of Deeds for the County of Essex, on pages 4-19 to 456, marked 
as Exhibit C 4, for complainant ,. 

Also, a copy of the organization of The New York and Green-
wood Lake Railway Company, dated rnth October, 1878, filed in 
office of Secretary of St.ate on 2d November, 1S78, marked Ex-
hibit C 5. 40 

Also, a copy of a deed from Abram S. Hewitt and others, 
trustees, to The New York and Greenwood Lake Railway Com-
pany, dated 5th November, 1878, an<l recorded in Book - of 
Deeds for the County of Essex, on pages -, marked Exhibit C 
G, on their part. 

NEW JERSEY, ss: RICHARD SPEE", being sworn for complain• 
ant., says : I am connected with the Stanley family by marriage. 
I married Ellen Stanley. I know the ]ands in question in this 
suit.. They belonged to the estate of Henry Stanley. When he 5( 
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died he lived at SaulPbury, Orange Count .y, N. Y. I never knew 
him personally, and testify from knowledge derived from the 
family. I understand that formerly he had lived at Cedar Grove. 
I cannot say bow long ago he died; it is over thirty years ago. 
My wife was one of his children. He did not leave a will. He 
left other children : Charles, Mary Phillip, wife of Alex. Phillip ; 
John G. Stanley, Wm. B. Stanley, Ellen Speer, my wife; Eliza-
beth Gow, wife of Robert Gow; Thomas B. Stanley, James C. 
Stanley and Austin L. Stanley, nine in all. 

10 The first, Charles Stanley, died at Little Falls, N. J., sometime 
before the war. He left no will. He left a widow who bas died 
since, and two children, both Jiving now at Little Falls: John H. 
and Cornelius M. Stanley. These are married, now, but were not 
when these procet>dings were begun. 

Mary Phillip, the second child, is living at North Belleville. 
John G. Stanley, the third, died about three years ago. He 

left no will, and one child, Mary Stanley, living at Little Fa11s, 
and no widow. She is under age, over 18, or in that neighborhood. 

'I'he fourth, William B. Stanley, is living at Avondale, in Essex 
20 County. · 

The fifth, Ellen Speer, is living at Brooklyn, _N. Y. 
The sixth, Elizabet ,h Gow is living at, Little Falls. 
The seventh, Thomas B. Stanley, is dead. He died about two 

years ago, leaving no will, a widow, Ada, and one child, Robert, 
a minor, about three years old. The widow 1s living. 

The eighth, James C. Stanley, lives at Lit.tie Fal1s. His wife 
is living. 

The ninth, Austin L. Stanley, lives at Singack The name of 
his wife is Elizabeth . 

.BO Sworn and subscribed this 28th day } RICH.ARD SPEER. 
of May, 1880, before me ' 

40 

WILLIAM P .ATERS0N, 
Master C. C. 

Examination adjourned by agreement to Thursday, 3d June, 
1880, at same time and place ; no more done. 

WM. PATERSON, 
Master and Examiner. 

'l'aking of depositions and marking of exhibits in the above 
stated cause, before me, Henry J. Mills, Master and Examiner, 
at the office of C. & R. W. Parker, in the City of Newark, on 
this seventh day of ,July, A. D. eigh.teen hundred and eighty, 
upon notice given on the part of complainant, service of which is 
acknowledged. 

Present : Mr. PARKER, for cornpl't. 
50 Mr. POTT&, for def't.s. 



"\VILLLHI 0. McD0WELL1 a witness produced on the part of 
the complainant, being duly sworn according to law, deposeth and 
saith : 

I was Secretarv of the Trustees of the Montclair Railroad bonds 
who took possession of the road soon after the failure of the origi-
nal company, and of the reorganized compatJy of 'l'he Montclair 
and Greenwood Lake Railroad until sixty days of Hs failure. 
Dul'ing my connection with the company I knew of negotiations 
with the Stanley8 with reference to their lands. Each different 
party in power, fin;t the Trustees operating the road, J. F. Ran- 10 
dolph being President, and then which Myneer Jones was Presi-
dent, each were approat•bed hy the representatives of the estate 
and an attempt made to induce them to rP-move the depot from t.he 
Great Notch to the Stanley road crossing. I understood from 
these applications that they claimed there was an agreement by 
which they claimed to have a right to have the depot there. 

Jacob F. Randolph became president on the 25th day of October, 
1875 'I'he Trustees bad been in possession for about a year 
before that. Mr. J. l\Iyrean Jones besame president, I think, in 
the spring of 1876. He was president for about six months, then 21 
Mr. Remington Burnam was president till the May election of the 
following year, wher: Cyrus W. Field was made president. 

I had no possession of the agreement mentioned with the Stan-
leys. I never saw it. 'l'be Montclair and Greenwood Railroad 
did not have a through route to the Hudson while I was secretary. 
'l'hey were not completed to the present terminus at the other end 
when I became se~retary. They completed it while I was secre -
tary. Tbey had not made any connections with any line running 
to the Hudson River. They had connected with the Hudson 
Connecting Railroad, and it connected with the Pennsylvania 30 
Railroad. They run their ,engines down half way across the 
Hudson Connecting Road, and then the engines of the New Jer-
sey Midland was attached to their engines. 

In the Winter time, one train each way over the Stanley cross-
hig. In the Summer time two ran each way. I mean passeager 
trains. 

During the time I was in as Secretary the Company were pretty 
flush with bonds, but t,hey were always borrowing money. 

Being cross-examined : 40 
I became Secretarv of the Trustees about the Fall of 1874. I 

became Secret.ary o(t ,he Company at the organization on the 25th 
of October, 1875. I had no connection with the Montclair Rail-
road Comp.any, what.ever. 

I don't know that. I eyer heard the requests testified by me, but 
I beard them discussed at the meetings of the Board. 

They were made in the first place of E. P. Hatch, who repre-
sented the trustees in the operation of the road. After t.hat of 
the various Presidents. No action was tal 0 en by the Board. The 
depot was never moved. I estimate that the depot is about a mile u) 
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from the Stanley crossing. The next stat.ion beyond the Stanley 
crossing is about a mile from the Stanley crossing. I never heard 
any of the Stanley heirs make a demand for a station of their own 
at the crossing without moving the other. Nor did I ever bear of 
their doing so. I do not know that the stations at Cedar Grove 
and Great Notch were put there under any contract. The Board 
of Directors took no action upon these requests of the heirs. 
They simply allowed them to remain unattended to. The second 
Company only knew of these claims except so far as my evidence 

10 states. As each new man came on, he was informed of their 
demand . . The Company did 11ot have any searches made as to the 
title of their lands to my knowledge. 

Sworn and subscribed before me, this } WM O McDOWELL 
7th day of July, A.D. 1880. · · · 1 

• 

HENRY J. MILLS, 
Master and Ex. in Chancery. 

ABRAM S. HEWITT, a witness produced on t.l1e part of com-
20 plainant, being duly sworn according to law, saith : 

I am the President of t.he New York aud Greenwood Lake 
Railway Company. I have been such from it~ organization. I 
did not hear of the Stanley right of way until I became Presi-
dent, although I bad possrssion of the road as Receiver during the 
latter part of 187J, 1874, and the latter part of 1875. I delivered 
up possession in the latter part of 1875. I never heard of it dur-
ing that time. Sometime wit.bin the year past., a gentleman un-
known to me, who said his name was Stanley, came into my offiee 
and said his name was tHanley, and said he represented the heirs 

3() of Henry Stanley, who had made an agreement with the old Mont-
clair Railway Company regarding the right of way at Great 
Notch. I asked him to explain the nat .ure of the agreement. He 
did so, briefly. I told him I would look up the original document. 
if I could find it. He said he bad a copy and would send it to 
me. I never found the original, and he did send me a copy. He 
asked that the new Company should fulfill the agreement, for the 
erection of a depot, the stoppage of the trains, and something was 
said about a road. I have forgotten what that was. I told him 
I would refer the matter to the counsel of the Company for his 

40 opinion as to whet .her we were bound by the agreement or not, and 
let him know the decision. I think the first copy of the agree-
ment he sent me was mislaid. I wrote to him, and he sent me 
another copy. My recollection is, that I put the matter in your 
bands; that I referred lmn to you, and I don't think I saw him a 
second time. I recollect asking him what they would charge for 
the right of way in (·ase the agreement should not be binding. 
He replied $7,000. It frightened me. I have seen the land in 
passing. Went over it. one(~ with Mr. Douglass, the Superintend-
ent, and it is a rough piece of land. It would be well sold at $100 

50 per am e. It had no value to cultivate. 
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Being cro~s-rxamined : 

I was rlectcd a member of the original company but did not 
serve. I attended onr meeting for the purpose of dec·1ining. I 
never was a sbareb olcler. I have got a reeo11eetion of three men 
comrng to my office ahout this Stanley husiness, but . the mat.t.er 
did not prof•eed far enough to he a negotiation. Something was 
said which tour.bed their sensibilities or theirs, and the int.erview 
came to an end. I have forgotten what passed. I may have 
told them to go to the coun sel. I don't think that I entered into 
any negotiation with these gentlemen. I think they sai<l what . 10 
their price was. 

Being shown paper. 
That is my handwriting I think that paper must have been 

written at the time these gentlemen were there. There was an 
explosion, and I sat down and wrote that paper saying what I 
would do. 

Said paper offered in evidence, and marked as Exhibit D 
1 for defendants. 

Upon recollection there must have been two interviews with 20 
the:::;e gentlemen, at one of which I gave them this paper. I really 
don't know why that memorandum was not carried out. I once 
met your father and spoke about it. He said he was going to 
make arrangements to carry it out . 

Sworn and subscribed before mr this } ABRAM s. HEWITT. 7th day of July, A. D. 1880. 
HENRY J. MILLS, 

Master and Ex. in Chancery. 
I certify the above to be the depositions taken before me in the 80 

above stated cause. 

EXHIBIT D 1. 
To arbitrate the value of the land taken bv the R. R. from the 

Stanley Heirs, and the damages caused by th"e construction of the 
road, and the amount to be allowed for making and maintaining 
the fences. 'I'he arbitration to be upon the basis of the legal 
rights of the parties before any contract was made with the old 
company. 40 

'I'aking of depositions and marking of Exhibits in the above 
stated cause, before me, Henry J. Mi11s, Master and Examiner in 
Chancery, at my office, No. 7 40 Broad Street, in the Cit.y of New-
ark, on this eighteenth day of September, A. D. eighteen hundred 
and eighty, in pursuance of notice given on the part of defendants, 
due service of which is acknowledged. 

Present : MR. POTTS, for Def'ts. 
Mr. P .ARKER, for Compl't. 50 
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JAMES C. STANLEY, a witness produced on the part. of de-
fendants, being duly sworn according to law, deposet.h and saith: 

I am one of the defendants in this case. I reside at Litt.le 
Falls, Essex County. I am familiar with the contract made be-
tween t.he complainant and the defendants. I don't remember 
exactly the date of it. I can't remember the year. I think I 
drew it myself. Mr. Spaulding came to me with a contract which 
I refuRed to sign and I drew one. The Railroad Company took 
possession of t.he land immediately after makmg the contract. 

10 'l1hey commenced work upon the land within a few days after it.. 
They filled and cut on the land and laid down their track. They 
never made any other improvements there than was necessary for 
them in laying down their t.rack-making their road bed. 'l'he 
companies which have since bad the control of the road have 
made no other improvements t.here. They never built the fence 
which the contract provides for. l\iy impression is, if my memory 
serves me right, it nrns in my head that they told me to go on and 
build it and they would pay for it. I did build the fence. They 
never paid me for it. 

20 Q. l\Ir Stanley, that eontract was dat.ed February 22, 1870; 
cau you swear t bat the Railroad Company was in possession and 
their traC'k laid down before the first day of September, of that 
year 1 

A. I caunot swear that they had the track laid. I can swear 
that they had posRes ion of the land. :My impression is that they 
bad the road bed graded. 'l'be highway was b:.iilt in the spring 
of the same year. I remember baying the surnyors there when 
the snow was npon the ground. It seems to me · it was that 
sprini::. I am not certain. It was before the cars ran. That road 

;> ) wns ,Yradrd and worked after it was laid. That road was 66 feet 
"Wilie. and about a half a mile long-more than a quarter. I 
~bou1d jnd~e that ther wa~ ab ut four acres of the lands of the 
defendants used in that r ad. 'l'ha road was dedicated to the 
public in that spring. my impression is. "Cp to the time of the 
dedil'ation to the public st me SHenty odd dollars for surrnyrng 
and laying out. Th re were other expense ..,-fence on each side 
of it ; pan of tbe fences were built and part were nenr built. 
Tbe tw,nsbip graded and worked th road. The county built the 
brid,,.e. 

40 The heir~ lrnH demand d of tb mpany and tbe Recei-rers 
of the Rai1n ad the tn1nllmeor of this coutract. We began to 
demnnd that th contra ·t e carried ur SL on after the road was 
ill operntion. 'be rime I don't remember. ThLll:5 demaud.'.c' "ere 
freqrn:nrly made. I think. ye~. those demand' were made from 
time fl) tinw L f all the l ompauies and Rel'eh-ers who haH had 
l'har~e M. tht ru1d. T think I was the first one t make rbe re-
qnt>s1. 1lr. (,ow made request. I think my brother "Wa.:; ith 
him on tbt' t1Cl'asfou. Ri ·har ::::-1 e r made ne requesr. I 
tbt'l't' S'wra l rimes I mad, rbe tirsr r~qt ,t 1f "'raulding. I 

· mad tbe l't't nt>st f T'nrnam a d )fr. He\\ itt. I m, de the 1a:t 
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demand on the Company in the summer of 1879, I think. My 
requests were never acceded to. The Company have never per-
formed any part of th~ contract. Not even made the fences. 

At the time of making this contract farms were selling at $500 
per aere, bona fide sales. In one case $18,000 was paid on a sale. 
Mr. Ciseo sold :50 aeres for $500 per acre, and got $18,000 down. 
I don't know that I had any offer, but I had a proposition from 
Mr. Spaulding who bad been buying considerable land of this 
kind. ·' Will you. take $40,000 for your farm?" 

The above proposition of Mr. Spaulding objected t.o. 
Land t.hure is not worth much if anything there now. It 1s 

bard te11ing the intrinsic value of land there now. 
Q. Had this contract been carried out, how much did you ex-

pect to realize upon that farm? 
Q.uestion objected to by complainant's counsel. 

A. We expected that if the agreement had been carried out we 
would have realized as much as Mr. SpauliJing spoke of-$40,000. 

10 

It was the intention of the heirs to make the property saleable. 20 
Objected to. 

'rhe stat.ions on either side of the proposed station are about a 
half of a mile distant on either side. The stations proposed were 
one on the land bought of Mr. Cisco hy ,John Linn and ot.heri::i, 
aud the proposed station on our land. They would have been 
about a mile apart. I don't think the present stations at the Notch 
and at Cedar Grove were made by any contract with t.he land 
holders. I don't know. 

Being cross-examined : 
[Being shown map J-This is a rough sketch of our lands as near 

as I ean make it. 
Sketch offered in evidence, and marked X for complainants. 

The land or farm is about 40 chains deep and 300 yards across. 

30 

It is comdderably higher in the rear, and runs up towards the 
Ridge. About one-ninth of it in the rear is wooded. About one. 
ninth of the farm is wood. We took the wood off where the ritil-
road crosses. I cut it. The Company bought it, and never paid 4.0 
for it.. The surveyors allowed the heirs $7 5 for the land taken. 
The new road runs through Francisco to the Ridge Road. The 
front of the farm has been farmed. Some of it is farmed, and 
some has not been farmed for three or four years. We never made 
a deed to the Company. We never signed one. We never ten• 
dered one. 'l'he land hy the road is about three-fourt-hs of a mile 
from Litt.le Falls. I don't know. It is about half a mile by the 
Peckham River road. When I went to .l\'Ir. Hewitt, I a1-1ked him, 
I think, what-he meant t-o do about the depot and the settlement 
about the right, of way. At, the time Hobart, was in po1-1session, 5 J 
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we were trying to get. the depot, eRtablished there. It is rather a 
late day to ask fort .he depot.. We have asked for a settlement 
since that. 

Being examined re-direct : 
Q. At the time you had the interview with Mr. Hewitt, did you 

demand that the station should be built, or damages, or both T A. 
Damages. I never had but one interview with Mr. Hewitt. He 
wanted to know what we wanted. He was very gruff. I gave 

10 him the amount, and he wheeled upon bis chair and said that if 
that was all we wanted he had nothing to do about it.. It seems 
to me that I demanded $24,000. The amount was figured up. I 
did not demand a station at that time because the decline of the 
value of the property and the building of the other stations made 
the thing useless. 

Q. Have the heirs ever been asked or given their consent to the 
acceptance of the land by either of the complainants since the 
first taking f A. Not to my knowledge. 

Sworn and subscribed before me this } J.AMES O STANLE 
20 18th day of September, A.D. 1880. · Y 

HEN.RY J. MILLS, 
Master in Chancery of N. J. 

The respective counsel here stated their testimony to be closed. 
I hereby certify the above to be the depositions taken by me in 

the above-stated cause. HENRY J. MILLS, 
Sept. 18, 1880. M. C. C. 
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THE CHANCELLOR'S OPINION. 

Filed June 1, 1881. 
Bill for relief. On final hearing on pleadings and proof. 

Mr. R. Wayne Parker for complainants. 
Mr. Stacy G. Potts for rlefondants. 

'l'he Chancellor: 
On the twenty-second of February, 1870, the following 

agreement was entered into by and between the Montclair Rail-
way Company, then a corporation of this State, and the heirs of 
Henry Stanley, deceased : 

"In consideration of the sum of one do11ar to us in hand paid 
by the Montclair Rail way Company, and in further consideration 
of the benefit to us of the location of a railway depot thereon, 

10 

we (the heirs of Stanley), covenant and agree that we will grant, 20 
convey and release to said company, by a good and sufficient 
warrantee deed, upon being paid therefor the sum of one dollar, 
and for the foregoing consideration, all that trar,t or parcel of 
land situated in the township of Little Falls and county of Pas-
saic and State of New Jersey, bounded northeast by lands of 
Edward Francisco, southwest by lands of Joseph S. Bowden, 
northwest and southeast bf lines parallel to and distant fifty feet 
at right angles from the located centre line of the railway of said 
company, containing two and one-half acres of land, also, an 
additional width of fifty feet on each side of said land, extending 30 
northwestwardly to lands of Edward Francisco and lands of 
John H. and Cornelius N. Stanley, from a highway to be laid 
out across our lands and land of said Francisco from the Teck-
man river to the Bridge road; said company to make a lawful 
fence on each side of said lands and maintain the same. Said 
deed to be upon the condition that the said company shall estab-
lish a depot within two hundred feet from said highway to be 
opened by us, as soon as said railway shall be in operation to the 
Hudson river, or to any railway connecting with the Hudson 
river, and shall maintain the same for ten years thereafter. 40 
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"And upon the further conditions that said railway shall be 
begun within two months from this date, and completed so as to 
be in operation within two years thereafter ; all wood and tim-
ber on said lands to be cut, and reserved by us, and said company 
shall stop not less than four passenger trains daily each way, 
except Sundays, at said depot, provided that so many are run 
over said railway for way passengers ; and we further agree that 
said company may enter upon our said lands, and commence the 
work of construction before the formal conveyance may be ex-

10 ecuted, they doing no unnecessary damage; and it is further 
agreed that ff the above conditions are not complied with by the 
said railway company, that this agreement holds said company 
to all damages if not complied with as ahove specified." 

Under the agreement the company at once entered into pos-
session of the right of way over the strip of 100 feet and con-
structed its railroad upon it; and it and the corporations which 
have succeeded to its franchises and property have ever since 
had ir. in possesRion, and have made use of it as part . of their 
railroad. 

20 None of them has performed any of the conditions of the 
agreement, except, perhaps, that which required that the con-
struction of the road be begun within two months from the date 
of the agreement. 

In November, 1873, a foreclosure of a mortgage given by the 
Montclair Railway Company in 1870 on its property and fran-
chises, was commenced in this court, and the mortgaged prem-
ises were sold under it, September 25th, 1875. 

The association of the purchasers was incorporated on the 
second of October, 1875, as the Montclair & Greenwood Lake 

30 Railway Company. . 
Under a foreclosure of a mortgage given by that company the 

franchises and property were again sold in October, 1878, and 
the purchasers were incorporated by the name of the New York 
& Greenwood Lake Railroad Company. That company is the 
complainant in this suit. 

The heirs of Stanley, subsequently to the last mentioned in-
corporat.ion, began an action of ejectment in the Supreme Court 
to recover possession of the property, and the complainant ther e-
upon filed this bill praying an injunction to restrain them from 

40 prosecuting that suit, and that they may be decreed to convey to 
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the complainant the land required for the railroad ; the com-
plainant tendering itself willing to carry out the contract, in all 
respect~ as it may be settled by this Court; or if it be decided 
that. it is not entitled to the contract and that there has been a 
forfeiture thereof, on its part, from which this Court cannot re-
lieve it, then that 1t may be decreed that the defendants convey 
on being paid such sum as this Court shall decide that they are 
•entitled to, for i he value of the right of way, and the use thereof 
by the complainant, since it took possession. The defendants 
have answered. They allege that the conditions mentioned in lO 
the agreement have not been performed, and protest against a 
decree for specific performance, but declare their willingness to 
•convey on receiving compensation for their land and damages 
.assessed as of the date when the Montclair Railway Company 
went into possession, with interest from that time. 

rrhe question between the parties is whet.her the estimate of 
the Yaluc of the land and the assessment of darnagrs should be 
made as of the time when the Montclair Railway Company took 
posse:--:sion or the time wlien the complainant entered into posses-
sion. There has never l)een any conveyance of the land to any 20 
-of the companies, ancl none of them has ernr had any legal tiUe 
to it. They have all had possession as the C'Ornplainant i10w 
has, but they have all held it subject to the right of the heirs to 
their damages. Not only vrns the right to a conn>yance ex-
pre~sly subject by the agreement to and dependent on the per-
formauce of the conditions but the company thereby expreKsly 
agreed that it would pay the heirs their damages in case it 
sho uld not perform tbe conditions. There is no allegation that. 
there has been a waiver on the part of the defendants, nor is it 
claimed that they arc estopped by their condud · and there i:-; no 30 
ground for a claim of either waiver or estoppel. 

r.rhe circumstances w:::mld not warrant a <leeree of specific per-
formance, and such a decree would be undesirable to the com-
plainant as well a~ unjust to the defendants. The defendants 
plainly would have a legal right to recovc1· the possession of 
their land against, the Montclair Railway Company, and the com-
plainant has no rig'.,t superior to those whieh that company 
would have. 

,Vhat.ever right in the premises the Montclair Ra.ilway Com-
pany and it.s immediate successcr had pasRed to their mortgagees, 40 
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but those mortgagees obtained no right beyond that which the 
first named company had. The judicial sales under the fore-
closure conferred no title to the defendants' land and the pur-
chasers took possession of that land subject to the rights of the 
defendants. The defendants then stand before the Court with 
all their legal rights, and its aid is invoked to compel them to 
desist from the assertion of those rights on according 
to them-their full equitable rights instead thereof. 

The fact that the public have an intereRt in the maintenance 
10 of the railroad will not affect the question as to what are those 

equitable rights.· 
'l'he public are not to be benefited or accommodated at the 

expense of the defendants; their land cannot be taken without 
their consent, for public use without just uompensation. 

If then the complainant occupies no better position than that 
which the party in whose place it stands would have occupied, it 
is plain that equity demands that the value of the land in q ues-
tion and the damages to the 1;est of the defendants' propel'ty by 
reason of th e taking of the land, must be estimated as of the 

20 time when the Montclair Railway Company entered into posses-
sion. ':rhe complainant has a right , to equitable protection 
against the assertion of the defendants' legal right, to the same 
extent and on the same terms that the Montclair Railway Com-
pany would have been entitled to it but to no greater extent, 
and on no better terms. 

The complainant must, in· addition to the value of the land 
and the damages caused by the taking of it, pay also for making 
and maintaining the fenee which under the agreement the 1'-font-
clair Railway Company was bound to make and maintain , and 

30 which was subsequently made by the defendants at the request 
of that company and on its p1·omise to pay them for it; and it 
must pay the costs at law and of this suit. 
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In Chancery of New Jersey. 
\ 

BETWEEN ) 
THE NEW YORK & GREENWOOD 

LAKE RAILROAD CO., . 
C l . . t ) On Bill, etc. Order of 

and omp ainan . I) reference. 10 

THE HEIRS HENRY S'.r ANLEY, 
Defendants. 

'l'his cause coming on to be heard at a regular term of this 
Court, upon pleadings and proofs, and the Chancellor being of 
opinion that the value of the land in question and the damages 
to the rest of the defendants' property by reason of the taking of 
the land mu~t be estimated as of the time when tbe Montclair 20 
Railway Company entered into possession; that tbe complainant 
has a right to equitable protection against the assertion of the 
defendants' legal rights to the same extent and on tbe same terms 
that the J\Iontclair Railway Company would have been entitled 
to it, but to no greater extent and on no better terms. And the 
Cbancel1or being further of opinion that the complainant must, 
in addition to the value of the land and the damages caused by 
the taking of it, pay also for the making and maintaining of the 
fence which, under the agreement, the Montclair Railway Com-
pany was bound to make and maintain, and which was subse- 30 
quently made by the defendants at the request of that company 
and on its promise to pay them for it. 

It is now on this elevenLh day of July, A. D. 1881, on motion 
of Stacy G. Potts, solicitor for said defendants, ordered that the 
mattPr be referred to John Hopper, Esq., one of the Masters of 
this Court, to take testimony, ascertain and report to the Court 
as to the following matters : 'The value of the land taken for 
its right of way and the damage done to the adjacent lands, and 
also the cost of making and maintaining the said fences; and 

'the said Master is hereby directed to a~sess the above items of 40 
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value of land and damages as of the time when the land was 
taken by the Montclair Railway Company, and of cost of fence 
as of the time when the fen.ce was made, and allow interest at 
the legal rate thereon from the times respectively to the dat,e of 
his report ; and that he return with bis said report all depositions 
and other evidence taken before him in pursuance of this order. 

THEODORE RUNYON, 
Chancellor. 

NOTICE OF APPEAL. 
Filed Sept. 29, 1881. 
The complainants hereby appeal from so much of the order of 

reference made in this cause, dated the eleventh day of July, 
eighteen hundred and eighty-one, as declares-

First-That the Master is the1·eby directed to assess the value 
of the lands taken as mentione;d in said bill, and the damages 
done to the adjacent lands as of the time when the land was taken 
by the Montclair Railway Company, and of eost of fence as of 

20 the time when the fence wa:s made. 

30 

Second-That said Master shall allow interest at the legal 
rate thereon from those times respectively to the date of bis re-
port. 

'l'o the Court of Errors and Appeals in the last resort in all 
causes. 

CORTLANDT & R. WAYNE PARKER, 
Solicitors for said Complainants. 

RICHARD WAYNE PARKER, 
Of Counsel. 

Dated September 23d, 1881. 

I conceive there is good cause for the above stated appeal, in 
said cause. 

RICHARD WAYNE PARKER, 
Of Counsel. 

PETITION OF APPEAL. 
Filed Sept. 29, 1881. 

The humble petition of the New York & Greenwood Lake 
Railway Company, the appellants in the above stated cause, 

40 respectfully shows that your petitioners find themselves aggrieved 
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by an order of reference made in the Court of Chancery by His 
Honor Theodore Runyon, Chancellor of New Jersey, bearing 
date the eleventh day of July, eighteen hundred and eighty-one, 
in a cause wherein the said the New York & Greenwood Lake 
~ailway Company were complainauts and the said the heirs of 
Henry Stanley were defendants, in this respect, to wit: that the 
said order decrees-

First-That the Master is thereby directed to assess the value 
of the lands taken 3:s mentioned in said bill and the damages 
done to the adjacent lands as of the time when the lands were 10 
taken by t.he Montclair Railway Company, and of cost of fence 
as of the time when the fence was made. 

Second-That said Master shall allow interest at the legal 
, rate thereon from those times respecth-ely to the date of his 
' : report. 

And your petitioners humbly appeal from that part of the said 
order of rcfernnce as orders as aforesaid, upon the gronncl that 
the same is erroneous for that the said Master should have been 
directed to a:;;sess the value of the lands t.aken, as mentioned in 
said bill, and of damages done to adjacent lands as of the time 20 
when said lands wern first taken, possessed and enjoyed by the 
said the New York & Greenwood Lake Railway Company, and 
not when taken by the said the Montclair Railway Company, 
and of cost of fence as of the time when the said the New York 
& Greenwood Lake Railway Company actually entered into pos-
session of the rmlway of said the Montclair Railway Company 
and lands of said heirs of Henry Stanley. 

Second-That said Master should have been clirncted to allow 
interest at tbe legal rate t.hereon from the times last aforesaid 
respectively to the date of his report and not as directed in said 80 
order. 

Your petitioners therefore pray that the said order of the said 
Chancellor may be in the particulars aforesaid, reversed, set 
aside and for nothing holden, and that your petitioners may have 
such other relief in the premises as to thiR Honorable Court shall 
seem meet. 

COR'l'LAND'l' & R. WAYNE PARKER, 
Solicitors for Appellants. 

RICHARD WAYNE PARKER, 
Of Counsel. 40 
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Copy of Certificate of Organization. 
'l'o all whom these presents shall come: 

Whereas the Legislature of the State of New J erse:v by an 
act approved the eighteenth day of March, one thousand eight 
hundred and sixty-seven, did incorporate and constitute a cor-
poration by t.he name of "The Montclair Railway Company," 

10 and by said act and certain other acts supplementary thereto, 
did authorize said corporation, among other things, to survey, 
lay out and construct a certain railway from the village of Mont-
clair, in the township of Bloomfield, in the county of Essex, to 
the Hudson river at the Pavonia ferry, or at the Hoboken ferry, 
or between the said ferries, and to construct a branch thereof in 
said township, antl to extend t,he said railway into the townships 
of Caldwell and Wayne, and also into the township of West 
Milford, said townships of Wayne and West Milford being: in 
the county of Passaic, the latter extendin§!· to the bountlary line 

20 of the State of New York; and said corporation was further 
empowered to make its bonds , and for the purpose of securing 
their payment, to mortgage its real estate and personal property, 
railway or railways, and all the appurtenances, franchises, pow-
ers, and privileges and rights belonging thereto which it might . 
possess under its act of incorporation, and to sell or negotiate the 
same, and it was ther eby enacted that the said bonds and mort-
gages so sold or negotiated shall be valid, and binding in law 
and equity, and that the purchaser or purchasers, under a decree 

, in equity or foret1osure founded upon any such bonds or mort -
30 gages, should be invested with all the estate, rights, franchises , 

powers and privil eges, which were, or might be conferred upon 
or possessed by said corporation, under or by virtue of its act of 
incorporation, and any supplements thereto, subject nevertheless 
to all restrictions, conditions and limitations contained therein. 

And whereas the said corporation under and by virture of said 
power s, and in part execution thereof, did afterwards lay out and 
constru ct or enter upon the construction of a certain line of rail-
way known a:-; "The ifontc]afr Railway,'' from the line of the 
Stat e of New York, at or near Greenwood Lake, to the Hudson 

4u river, and al:-;o certain branches thereof, to wit, a branch called 
The Pat erson Branch, extending from a point near the Haeken-
sack river to a point in said railway in the township of vVayne, 
near Mead's Basin, and a branch called the Caldwell Branch of 
said Railway, extending from Montclair into the township of 
Caldwell. 

And whereas the said corporation in further execution of its 
said powers, did, in order to raise means for the construction and 
maintenanee of said Railway and branches, make its bonds, and 
make and (•xecute a cert.ain indenture of mortgage for the pur-

5()..pose of securing their payments, bearing date the first day of 
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September, one thousand eight hundred and seventy, said bonds 
being payable to bearer, and said mortgages to the said Abram 
S. Hewitt and Marcus L. Ward as Trustees, and . thereby did 
mortgage the said line of Railway known and to be known as 
'l'he Montclair Railway, as the same was then being and shall 
be constructed from the line of the State of New York, 
at or near Greenwood Lake, to the Hudson River, and 
also t.l1e branches thereof, to wit : 'l'he Paterson Branch, ex-
tending from a point near the Hackensack River to a 
point on said Railway in the township of Wayne, near Mead's 10 
Basin, and the Caldwe11 Branc-h of said Railway, ex.tending 
from Montclair into the township of Caldwell, including all the 
Railway ways, rights of way, depot grounds or other lands, all 
tracks, bridgAs, viaducts, culverts, fences and other struetures, 
depots, station hou:--es, engine houses, car houses, freight houses; 
wood houses, water stations and other buildings, and all machine 
shop~, and all real or personal property held and acquired, or 
hereafter to be held or acqmred by the said Company, its suc-
cessors or assigns, for use in connection with the aforesaid Rail-
way or branches, or with any part thereof in which the business 20 
of the same, including all the locomotives, tenders, cars and 
other rolling stock or equipments, and all maC'hinery, tools, im-
plements, fuel and materials for operating, construetfog, repair-
ing and replaeing t,he aforesaid Railway, and said branches or any 
part thereof, or of any of the equipments or appurtenances of the 
aforesaid Railway and branches, or any part thereof. and all ma-
chinery of all kinds, and all and singular the other personal 
property of any nature, kind and description whatever belonging 
to the said corporation, wheresoevAr the same might be situated, 
an of which personal chattels were thereby declared arid agreed 30 
to be fixtures and appurtenances of the said Railway and 
brancheil, and were to be used and sold therewith, and nQt sepa-
rate therefrom, and were to be taken as part thereof, and all 
tolls, incomes, issues and profits to be had or derived from the 
same or any part or portion thereof, and all right t.o receive or 
recover the same, and also all franchises connected with or re-
lating to the aforesaid Railway and said branches, or to the con-
struction, maintenance and use of the same. 

And vvhereas afterwards and on or about the seventeenth day 
of November, one thousand eight hundred and seventy-three, the 40 
said Abram S. Hewitt , and Marcus L. Ward as Trustees, exhib-
ited then- Bill of Complaint in the Court of Chancery of New 
Jersey against the said The Montclair Railway Company, Elias 
N. Miller, Conrad N. Jordan and Mason Lewis, Receivers 
thereof, and others as defendants, and suit proceedings were 
therefrom afterwards had in said suit ; that the said Court of 
Chancery, on or about the nineteenth day of June, in the year 
one thousand eight hundred and seventy-fl ve, among other t.bings 
did decree that the said Railway premises and property, real and 
personal~ together with the franchises, rights and privileges 50 
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aforesaid, by the terms and description ahove contained and set 
forth, should be sold together with all and singular the rights, 
liberties, privileges, heredit.aments and appurtenances thereto 
belonging, or in any wise appertaining, and the reversions and 
remainders, rent.s, issues and profits thereof, and also the estate, 
right, title, interest, use, property, claim ancl demand of the de-
fendants in said said suit of into and act of the same, raise, pay 
and satisfy unto the said complainants, the sum of two million 
eighty-one thousand four hundred and four dollars and fifty cents, 

10 in gold, due for principal and interest on the bonds and coupons 
issued after said mortgage, toget .her with lawfulinterest thereon, 
to be computed from the twenty-fift,h day of April, eighteen 
hundred and seventy-five, until the same should be paid and satis -
fied, and also the costs of the said complainants, and that fort .hat 
purpose a writ of fieri facias should issue, directed to William 
Paterson, Esq., one of the Masters of this Court, commanding 
him t.o make sale as afot·esaid, as by the record of said decree 
will more fully appear. 

And whereas afterwards on the twenty-fifth day of September, 
20 in the year one t.l1ousand eight hundred and seventy -five, a 

writ of fieri facias as aforesairl having theretofore been 
duly issued upon said decree, and delivered to said William 
Paterson, Master, as aforesaid, and sale thereunder having been 
by him duly advertised according to take place at. Taylor's 
Hotel, in Jersey Cit.y, he, the said Mast.er, duly sold the said 
property, real and personal, railway branches premises and 
franchises, with the appurtenances, unto the said Abram S. 
Hewitt and Marcus L. Vv ard, Trust ,ees, and afterward, on the 
twenty-seventh day of said September, he, the said Mast.er, by a 

30 certain indenture of conveyance of that date, did eonvey, assure 
and assign unto the said Abram S. He,vitt and Marcu::; L. Ward, 
Trustees, their heirs and assigns, all and singular tbe property, 
real and personal, railways, branches, premises and franchises 
aforesaid, as hy reference to said indenture, the same being 
actually delivered on the second day of October, one thousand 
eight hundred and seventy-fin~, will more fully appear. 

And whereas afterwards on said second day of October, one 
thousand eight hurnlred and seventy-five, they, the said pur-
chasers, Abram S. Hewitt and l\Iarcus L. v\T ard, did by a cer-

40 tain written instrument of lhat date, and for the purpose of 
forming a new corporation, associate with themselves in such 
-purcha~e the persons following, viz : J acoh l!'. Randolph, Ste-
phen W. Cary, Smith Ely, Jr., William H. Power, John E. De-
Witt, Uri Gilbert, Conrad N. Jordan, Filisha A. Pa<"ker, William 
B. Leonard, Jacob de Neufville, J. Wyman Jones, James Yere-
ance, l\Iichael A. l\'Iyers, Charles L. Perkins and Richard B. 
Ferris, being persons for and on whose account such railroad and 
property were purchased and designated for such association by 
divers other persons for and on whose account such railroad was 

50 purchased. 
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And whereas by means of the premises, and by force of the 
statutes in such case made and provided, the persons for and on 
whose account such purchase was made, became and were 
thereby constituted a body politic and corporate, and were 
vested with all the right ,, title, interest, property, possession, 
claim and demand in law and equit ,y of, in and to said Railroad, 
with its appurtenances, with all the rights, powers, immuni-
ties, privileges and franchises of the said The Montclair 
Railway Company, which have been conferred or granted by 
statutes in force at the time of such sale and conveyance. 10 

And whereas, thereupon, in conformity with tbe statutes in 
such tase made and provided, on the eleventh day of October, 
one thousand eight hundred and seventy-five, public notice was 
given of a meeting of the persons, for or on whose account the 
said railroad was purchased, on the twenty -fifth day of October, 
one thousand eight hundred and seventy-five, at three o'clock P. 
M., being within thirty days after said conveyance was delivered 
by said Master, under and by virtue of said process and decree, 
at the office of Parker & Keasbey, at number 750 Broad street, 
in the city of Newark, which is and was the County town of t.he lO 
County of Essex, one of the counties through which the said 
Railroad runs, for t,he purpose of organizing said new f'orporation, 
by electing a President and Board of six Directors, to continue 
in office until the first Monday of May, A. D. 1876, to adopt a 
corporate name and seal, determine the amount of capital stock 
thereof, and otherwise to conform to the provisions of the stat-
utes regulating such organization, which said notice was ginm 
by publication at least once a week for two weeks prior to tho 
time therein mentioned in at. least one newspaper published in 
each of the counties in and through which said Railroad runs, to 30 
wit, in the Newark Daily Courier, a newspaper published in t,he 
County of Essex ; in the Paterson Daily Press, a newspaper 
publishecl at Paterson, in the County of Passai c ; in the Evening 
Journal, a newspaper published of Jersey City, in the County 
of Hudson; in the Morris Republican, a newspaper published at 
Morristown, in the County of Morris; in the New Jersey Re-
publican, a newspaper published at Hackensack, in the County 
of Bergen. 

And thereupon a meeting of the persons aforesaid was convened 
on the day and at the time and place mentioned in said notice, 40 
to wit , the twenty-fifth day cf Oetoher, 1875, at 3 o'clock P . M., 
at the office of Parker & Keasbey, 750 Broad street, Newark, 
Essex County, New Jersey, as foll,.Jws : The meeting was 
called to order by the said Abram S. Hewitt, one of the said 
Trustees. On motion, Wi11iam B. Leonard was chosen Chair-
man, and Richard B. Ferris appointed Secretary of said meeting. 
It was thereupon resolved that the meeting proceed to organize 
such corporation aforesaid by the ele~tion of a l:'resident and 
Board of Directors, to continue in office until the first Monday of 
May, one thousand eight llundi-ed and seventy-six; that such 50 
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election be by ballot, and that Willard Richards and William 0. 
McDowell be appointed to receive and count the ballots on such 
election. 

1'hereupon an election was so held, and said William 0. Mc-
Dowell and Willard Richards having duly counted the ballots 
voted, reported that ten ba1lots had been cast. for Directors, as 
follows: 
For Richard B. Ferris, ten ; For J. ,Vyrn an Jones, ten ; 
Fo · .Jacob De Neufville, ten; For Smith Ely, Jr., ten; 

10 For Charles L. Pt>rkins, ten; For Michael A. Myers, ten; 
and that said votes represented the interest of all persons for 
whom and for whose account said railway was purchased. And 
thereupon the following persons, to wit., Jacob De Neufville, 
Michael A. Myers, Richard B. Ferris, Charles L. Perkins, J. 
Wyman Jones Smith Ely, Jr., were cleelared duly elt>cterl Di-
rectors as aforesaid, having each received a majority of the bal-
lots cast at such e1ection. Said ,Villi.am 0. McDowell and 
vVillard Riebarcls also reported that there had been cast for 
President ten ballots, of which Jacob F. Ran<lolph had received 

20 ten, being a majority, whereupon said Jacob F. Rando1ph was 
declared duly elected President as aforesaid. It was thereupon 
resolved that the following be adopted as the corporate name 
of said corporation, to wit : '' The Montclair and Greenwood 
Lake Railway Company." 

30 

A seal being present<:'d-was thereupon resolved that the same 
be adopted as the corporate seal of said corporation, being as fol-
lows, that is to say, 

It was thereupon resolved that the amount of capital stock of 
said corporation, "The Montclair and Greenwood Lake Railway 

40 Company," shall be three millions, five hundred thousand dollars, 
divided into seventy thousand shares of fifty dollars each, and 
that certificates therefor be made and issued according to law to 
the persons for and for whose account the purchase of said 
railway property and franchises was made, to the amount of 
their respective interests. 

It was further resolved that this corporation will issue mort-
gage bonds, to be called first mortgage construction bonds, 
secured by a lien upon the entire property of the company for 
seven hllndred thousand dollars, bearing seven per cent. inter-

50 est, with half yearly coupons, the proceeds of which shall be ap-
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plied to complete the railroad to Greenwood Lake and Caldwell, 
equip it, and pay for right of way, and for such other purposes as 
the directors may find for the interests of the said new company; 
but no more of these bonds to be issued than absolutely neces-
sary. 

It, was further resolved, That this corporation will issue mort-
gage bonds for one million, eight hundred thousand do11ars, bear-
ing seven per cent. interest, with half yearly coupons to the 
present first mortgage bondholders ; coupons for the first 
five years, to be payable in scrip or bonds at the discretion of the 10 
directors. and not in cash, unless the road earns sufficient profits 
above expenses, and as a collateral protection for said bonds, will 
issue part of said capital stock, to wit: eighteen hundred thou-
sand dollars, to be held by the trustees of said bonds in trust 
for the present first mortgaged bondholders; upon which each of 
said bondholders shall be entitled to vote at. al1 elections for 
said new company in proportion to his then ownership of bonds; 
an executive committee of five, duly chosen by the Board of 
Directors from their own number, shall cast the vote for all said 
bondholders who shall neglect to vote at any such elect.ion 'I'he 20 
holders of said stock shall have no other force or effect than as 
collateral to said bonds, except as aforesaid ; that is to say, to 
draw no dividends; the remainder of said stock to br preferred 
in that regard. 

It was further resolved, That from the remainder of said cap-
ital st ::ick resolved upon, shall be issued stock for all th e past 
due, and maturing coupons of the present first mortgage bonds 
to the dat.e of foreclosure sale, that is to say, the twenty-fifth 
clay of September last, and for the principal of the present second 
mortgage bonds to the holders of said coupons and bonds 30 
respectively. 

It was further resolved, That no bonds or stocks be actually 
issued to any of the said first mortgage bondholders, until pay-
ment by them of such lawful assessment as has been made by 
the trustees upon them respectively, such payment to entitle the 
party making the same to an interest in first mortgage construc-
t.ion bonds aforesaid, to its amount. 

The proofs of due publication of the notices of this meeting 
required by the statutes were laid before the meeting, and ordered 
to he filed. 40 

Counsel presented a certificate of the organization, which 
being-read was approved, and order made that the President 
sign the same, affix the corporate seal thereto, and file it without 
delay, according to law. 

And thereupon said meeting adjourned. 
Now therefore be it known to all persons whom it may 

concern, that in pursuance of the statutes in such case made and 
provided, the said corporation so as aforesaid organized, doth 
hereby certify under its common sea], attested by the signature 
of its President. 50 
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I. That the date of its organization is this twenty-fifth day of 
October, one thousand, eight hundred and seventy-five. 

II. r.rhat the name of said corporation adopted by it is " The 
Montclair and Greenwood Lake Railway Company." 

III. That the amount of its capital stock is three millions, 
five hundred thousand dollars, divided into shares of fifty dol-
lars each. 

IV. That the name of its President is .f acob F. Randolph.and 
the names of its Directors are respectively as follows, to wit : 

10 Jacob De Neufville, Michael A. Myers, Richard B. Ferris, 
Charles L. Perkins, J. Wyman Jones, Smith Ely, Jr. 

In witness whereof the said " The Montclair and Greenwood 
Lake Railway Company" hath hereto set its common seal, which 
is hereby attested by the signature of its President, the twenty- . 
fifth day of October, one thousand, eight hundred and seventy-
five. 

f Attest] 
jSEAL.j 

J .A.COB F. RANDOLPH, 
President. 







NEW YORK AND GREENWOOD LAKE 
RAILWAY COMPANY. 

To all to whom these presents shall corne : · 
·whereas, heretofore, to wit, on the twenty-fifth day of 

October, one thousand eight hundred and seventy-five, by 
and uncler the laws of the State of New Jersey, a certain 
corporation was organized, bearing the corporate name of 
"The Montclair and Greenwood L::i.ke Railway Company," 
having all the power and authority belonging to a corpora-
tion theretofore subsisting and known as "The l\Iontclair 
Rail way Company," and created by an act of the Legisla-
ture of New Jersey, approved the eighteenth day of l\Iarch, 
one thousand eight hundred and sixty-seven, to make, con-
struct and operate a certain line of railway and branches in 
sai<l act and certain acts supplementary thereto described, as 
in and by the certificate of organization of said "The J\Iont-
clair and Greenwood Lake Railway Company," bearing <late 
the said twenty-fiftl1 day of October, one thousancl eight 
hundred and seventy-five, anJ filed in the office of the Sec1·e-
tary of State of New Jersey, will folly and at large appear. 

And whereas, the said The l\Iontclair and Greenwood Lake 
Railway Company, in execution of its powers, dicl, in order 
to raise money to complete tl1e railroad of said company to 
Greenwood Lake and Caldwell, equip it, and pay fur right 
of way, and for such other purposes as the directors of said 
corporation might find for the interests of the said new com-
pany, make its bonds to the amount, in all, of seven hundred 
thousand dollars, and did make and execute a certain inden-
ture of mortgage, for the purpose of securing their payment, 



2 

bearing date the first day of December, one thousand eight 
hundre<l and seventy-five, said bonds being payable to bearer 
and said mortgage to Amzi Dodd and George ·walker, as 
trustees, and thereby did mortgage all the francl!ises, privil-
eges and property formerly of the Montclair Rail way Com-
pany, and then of the Montclair and Greenwood Lake Rail-
way Company, and all franchises, privileges and property of 
sai<l last named company, whether or not derived from said 
Montclair Railway Company, including all lands, tenements, 
hereditaments, ways and other easements, leases, goods, chat-
tels and choses in action, and all property, real and personal, 
legal and equitable, in possession, and in adion, franchises 
and privileges now vesteJ in or held by the said company, 
or thereafter to be acquired by them wheresoever and what-
soever, and especially all that certain the line of rail way 
known theretofore as the l\Iontclair Railway, as the same 
was then being and should be constructed, from the line of 
the State of New York, at or near Greenwood Lake, to the 
Hudson river, and also the branches thereof~ to wit, the Pat-
erson branch, extending from a point near the Hackensack 
river to a point on the said railway, in the township of 
Wayne, near Mead's basin, and the Cal<lwell branch of said 
raihniy, extending from Montclair into the township of 
Caldwell, including all the railway, ways, rights of way, 
depot grounds or other lands, all tracks, bridges, viaducts, 
culverts, fences and other structures, depots, station-houses, 
engine-houses, car-houses, freight-houses, wood-houses, water 
stations and other buildings, and all machine shops, an.cl all 
real or personal property held and acquired, or hereafter to 
be held or acquired, by the sai<l company, its successors or 
assigns, for use in connection with the aforesaid railway and 
branches, or with any part thereof, in which the business of 
t.he same, including all the locomotives, tenders, cars and 
other rolling stock or equipments, and all machinery, tools, 
implements, fuel and materials for operating, constructing, 
repairing and replacing the aforesaid rail way and said 
branches, or any part thereof, or of any of the equipments 
or appurtenances of the aforesaid rail way and Lranches, or 
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any part thereof, and all machinery of all kinds, an(l all and 
singular the other personal property, of any nature, kind 
and description whatever, oelongi ug to the sai<l corporation, 
wheresoever the Eame might be situate, all of which personal 
drnttels were thereby declared and agreed to Ge fixtures an<l 
appurtenances of the said railway and oranches, and were to 
be used and sold therewiLh, and not separate therefrom, and 
were to be taken as part thereof, and all tolls, income8, issues 
and profits to be had or derived from the ~ame, or any part 
or portion thereof, and all · right to rccei ve or recover the 
same, and also all franchises connecte<l with or relating to 
the aforesaid rail way and said oranc.hes; or to the construc-
tion, maintenance and use of the same. 

And whereas, afterwa1:ds, and on or about the twenty-
€ighth day of December, one thousand eight hundred and 
seventy-seven, the said An1Zi Dodd and George \Valker, as 
trustees, exhibited their bill of complaint in the Court of 
Chancery of New Jersey, against the said the Montclaie and 
Greenwood Lake Railway Company, GarreL A. Hobart, re-
ceiver thereof, J. \Vyman Jones, trustee, Michael A. l\Iyers, 
trustee, Robert Beattie, Robert Beattie, Jr., William Beattie 
and others, as defendanls, and such proceedings were there-
upon had afterwar(ls in said suit, that the said Court of Chan-
cery, on or about the twenty-fourth Jay of ifay, in tl1e year 
one thousand eight hundre<l and seventy-eight, among other 
things, did decree that the said rail way premises and prop-
erty, real and personal, together with the franchises, rights 
and privileges afores~id, by the terms and description aoove 
-containe<l and set forth, shoulJ be sold, together with all and 
singular the rights, ]iberlies, privileges, hereditaments an<l ap-
purtenances thereto belonging, or in anywise appertaiuing, and 
the reversions and remainders, rents, issues and profits thereof, 
and also the estate, right, title, interest, use, property, claim and 
demand of the defendants in saill suit of, into and out of the 
same, to raise, pay an<l satisfy certain sums of money due to 
the complainants and defendants, to wit: iu the first place, the 
sum of eighteen thousand three hundre<l an<l fifty-six dollars 
eighty-one cents, due on the claims for labor mentioned in the 



4 

master's report in said cause, with interest; and in the second 
place, such amount as should be due at the time of sale on 
receivers' certificates aud notes issued under orders in said 
cause; and in the third place, to raise and pay into the court 
the sum of eight thousand dollars, to be used in paying the 
complainant's trustees their reasonable costs and expenses, 
including counsel fees, and also the sum of seven hundred 
and fifty-six thousand dollars and seventy-seven cents, due 
on bonds secured by the mortgage of the complainants, with 
interest thereon from the eighth day of May, eighteen hun-
dred and seventy-eight; and in the fourth place, to raise and. 
pay unto ·William B. LE:,onard, George B. Vanderpoel, and 
Gardner P. Lloyd,trustees, the sum of one million nine hun-
dred and thirty-four thousand five hundred and ten dollars 
and thirty-two cents due and accrued on bonds secured by the 
second mortgage given by said company, with interest. 

A1H1 whereas, afterwards, on the fifth day of June, one 
thousand eight hundred and seventy-eight, a writ of fieri 
fac!as, as aforesaid. having theretofore been duly issued upon 
said decree and deli vere<l to said "\Vi1l iam Paterrnu, master 
as aforernid, and sale thereunder having Leen by him duly 
advertised accordi1:g to law to take place on that day, at the 
hour of two o'clock in the afternoon, at Taylor's Hotel, in 
Jersey City, he, the said master, duly sold the said property, real 
and personal, railway, branches, premises and franchises with 
the appurtenances, unto Abram S. Hewitt, Cyrus "\V. Field 
and John B. Dumont, and afterwards, on the ninth day of 
OctoLer, one thousand eight hundred and seventy-eight, her 
the said master, by a certain indenture of conveyance, did 
convey, afsure and assign unto said Abram S. Hewitt, Cyrus-
W. Field and John B. Dumont, in trust, as joint tenants and 
not as tenants in common, their heirs and assigns, all and 
singular the property, real and personal, railway, branches,. 
premises and franchises aforesaid, as by reference . to said 
indenture, the same being dated the fifth day of October, one 
thousand eight hundred and seventy-eight, but being actually 
delivered on said ninth day of October, will more fully appear. 
And whereas, afterwards, on said ninth day of October, one 
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thousand eight hundred and seventy-eight, they the said pur-
chasers, the said Abram S. Hewitt, Cyrus -w. Fielu and John . 
B. Dumont, did by a certain written instrument of that date 
and for the purpose of forming a new corporation, associate 
with themselves in such purchase the persons following, viz.: 
Cortlandt Parker, R. ·w ayne Parker, Cl1arles L. Perkins, 
Edward Livingston, Henry A. V. Post, Smith Ely, Jr., 
Edward Cooper, James Hall, Charles Hewitt, William C. 
-Sheldon, Daniel A. Lindley, Edward K. Goodenow, Fred-
-erick J. ~Stone, Edmund H. Miller, George _J. Rice-being 
persons for and on whose account such railroad and property 
:real and personal, and designated for.such association by divers 
other persons for and on whose account such railroad was 
purchased. 

And whereas, by means of the premises and by force of the 
statutes in such case made and provided, the persons for and 
whose account such purchase was made became and were 
thereby constituted a body politic and corporate, and were 
vested with all the right, title, interest, property and posses-
sion, daim and demand in law and equity of, in and to said 
railroad with its appurtenances, with all the rights, powers, 
immunities, privileges and franchises of the said, Tlie l\Iont-
clair and Greenwood L1ke R1ilway Company, which have 
been conferred or grante<l by statutes in force at the time of 
such sale and conveyance. 

And whereas, thereupon, in conformity with the statutes in 
such case made and provided, on the sixteenth <lay of Octo-
ber, one thousand eight hundred and seventy-eight, public 
notice was given of a meeting of the persons for or on whose 
ae:count the said railroad was purchased, 011 the thirtieth day 
of October, one thousand. eighL hundred and seventy-eight, at 
two o'clock P. M., being within thirty days afteL' said con-
veyance was delivered by sai<l master, under ancl by virtue 
of mid process and decree, at Taylor's Hotel, in the city of 
Jersey City, in the county of Hudson, which is and was the 
county town of one of the counties throt1gh which the said 
railroad runs, for the purpose of organizing saiJ new cor-
poration, by electing a president and board of 11ine direc-
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tors, to continue in office until the :first Monday in May, 
succeeding such meeting, to adopt a corporate name and seal, 
determine the amount of capital stock thereof, and otherwise-
to conform to the provisions of the statutes regulating such 
crganization, which said notice was given by publication at 
least once a week, for two weeks prior to the time therein 
mentioned, in at least one newspaper published in each of the 
counties in and through which said railroad runs, to wit, in 
the Newark Daily Advertiser, a newspaper published in the-
county of Essex; in the Paterson Daily Press, a newspaper-
published at Paterson, in the county of Passaic; in the Even-
ing Journal, a newspaper published at Jersey City, in the-
county of Hudson; in the .Morristown Jerseyman, a news-
paper published at Morristown, in the county of Morris, a& 
to the parties so convened fully appears. And thereupon a 
meeting of the persons aforesaid was conveneii on the day 
and at the time and place mentioned in said notice, to wit, 
the thirtieth day of October, one thousand eight hundred and 
seventy-eight, at two o'clock P. l\L, at Taylor's Hotel, in 
Jersey City, and proceedings were thereupon had as follows:: 
The meeting was called to order by Cyrus ·w. Field, one of 
the said purchasers. On motion, Smith Ely, Jr., was chosen 
chairman, and \Villiam L. Rayrnon<l appointed secretary of 
said 1meti11g. It was thereupon resolved that the meeting-
proceed to organize such corporation aforesaid, by the election · 
of a president and board of directors, to continue in office 
until tJ,e first Monday of May, one thousand eight hundred 
and seventy-nine; that such election be held by ballot, and 
that Daniel A. Lindley and R. ·wayne Parker be appointed 
to receive and count the ballots on such election. 

Thereupon, an election was so h~kl, and said Daniel A .. 
Lindley and R. Wayn .. e Parker having duly coui1ted the ·bal-
lots vote(l, reported that ballots had been cast for directors . 
as follows: 

For Abram S. Hewitt, thirteen; for Samuel J. Tilden, 
thirteen; for Cyrus "\V. Field, thirteen; for Hugh J. Jewett, 
thirteen; for Smith, Ely, Jr., thirteen; for Bird "\V. Spencer,. 
thirteen; for George J. Rice, thirteen; for Cortlandt Parker,. 
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thirteen; for Ed win D. Morgan, thirteen; and that no 
ballots were cast for any other person; and that said votes 
represented the interest of all persons for whom and for whose 
account sai<l rail way was purchased. And thereupon the 
following persons, to wit, Abram S. Hewitt, Cyrus ·w. Fi eld, 
Smith Ely, Jr., G eorge J. Rice, Samuel J. Tilden, Hugh 
J. Jewett, Bird W. Spencer, Cortlandt Parker, and Ed win D. 
Morgan, were declared duly elected directors as aforesaid, 
having each received a majority of the ballots cast at such 
election. Said Daniel A. Lindley and R. vVayne Parker 
also reported tl~at there had been cast for president, thirteen 
ballots, of which Abram S. Hewitt had received thirteen, 
being a majority, whereupon said Abram S. Hewitt was 
declared duly elected president as aforesaid. It was there-
upon resolved that the following be adopted as the n.;irue of 
said corporation, to wit, "The New York and Greenwood 
Lake Rail way Company." 

A seal being presented, it was thereupon reso1 vecl that the 
same be adopted as the corporate seal of said corporation, 
being as follows, t.hat is to say: 

It was thereupon resolved that the amount of capital stock 
of said corporation shall be one million of <lollars, divide<l into 
twenty thousand shares, of fifty dollars each, and that certifi-
cates therefor be made and issued, according to law, to the 
persons for whom all(l for whose account the purchase of said 
railway property and franchises was made, to the amount of 
their respective interests. 

It was further resolved, as a con<lition of the organization 
thereof, that bonds shall be issued by said corporation, to 
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such amount as shall, in all, be equal to the principal and 
interest due upon the existing ffrst mortgage bonds issued by 
the :Montclair and Greenwood Lake Railway C<."'mpany, and 
of the amount of cash pai<l under the assessment authorized 
and agreed upon by the purchasing bondholders, according 
to the "Plan of Re-organization" of sai<l company-a copy 
whereof is hereto annexed, and forms part hereof-that is 
to say, five per cent. on the principal amount of bond:::, 
whether first or seconrl mortgnge, belonging to holders who 
assented to such plan, and which were deposited with the 
purchasing committee. Such bonds shall be conditioned 
to pay the principal thereof in thirty years after their 
date and interest thereon at six per centum half-yearly, on 
the first days of October and April, out of the earnings of 
said road: but with the proviso, nevertheless, that no more 
interest shall be pai<l by virtue thereof than shall be certiffod 
by a vote of a majority of the board of directors for the time 
being to have been by said corporation earned over and above 
expenses, including necessary repairs, during the six months 
ending one month before such ti me fixed for snch half-yearly 
payments, or shall theretofore have accumulated during the 
current year, so as altogether to make enough to pay at the 
rate of six per cent. per annum, and, in default of such cer-
tificate, no interest shall be payable. Said bonds shall be 
issued to the depositors of said first mortgage bonds of the 
Montclair and Greenwood Lake Railway Company, and to 
the parties paying assessments as aforesaid, and shall be 
secured by a mortgage of the franchises and all the property 
of said company then or subsequently acquired. It shall be 
incorporated in said bond or mortgage, or both, that the 
holders thereof shall have and exercise the right of voting at 
all meetings of stockholders of saiJ corporation, either for 
election or other purposes, such voting to be either in person 
or by proxy, and such persons to cast as many votes in right 
of theit- said bonds as they would be entitled to cast if hold-
ers of stock of par value equal to the amount thereof; and 
the production of their bonds shall be evidence of their 
right. And it shall further therein be provided, that if at 
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any such meeting any holder of any snch bond shall not in 
person or by proxy cast any vote, the board of directors for 
the time being, or a committee thereof for that purpose by 
them previously appointed, shall be regarded as being by 
virtue hereof and thereof constituted his proxy, an<l shall cast 
his vote. Said bonds shall be called "First Mortgage 
Bonds," and said mortgage the first mortgage of sait1 company. 

It was further resolved, as a condition of the organization 
of said company, that bonds to the amount of eighteen hun-
dred thousand dollars shall be issued by said corporation as 
a second class of securities; such bonds shall be also payable 
in thirty years, and shall be respectively conditioned in like 
manner as the class last above named-that is to say, to pay 
such interest if as aforesaid certified to have been earned and 
to remain after paying all sai<l expenses, including six per 
cent. interest, in any one year, on the "First Mortgage 
Bonds," but the holder of sai<l bonds, in this resolution pro-
vided for, shall not possess any right of voting as aforesaid. 
Saicl last mentioned bonds constituting as aforesait1 the 
"second class" of securilies, shall be is3ued to parties holding 
the present second mortgage bonds of the Montclair and 
Greenwood Lake Railway Company, and shall Le secured 
by mortgages of said franchises and propn·ty, but subject to 
the aforesaid "First Mortgage" and the bonds thereby 
secured ; and said last mentioned bonds shall be called 
"Second Mortgage Bonds," and the mortgage to secure the 
same the" Second Mortgage" of said company. Provided 
al ways, and it was furLher resolved, declared and agreed, 
that as said first mortgage bonds are respectively issued, the 
stock, to an eqnal amount· held by the parties who shall 
receive said bonds, shall be surrendered, canceled and 
annulled. Provision shall also be made in such "First 
:Mortgage," securing to the majority in interest of the second 
mortgage bondholders the right, by vote, to determine and 
to pay off and discharge the "First Mortgage Bonds" at 
any time before maturity, or at their option to take an 
assignment thereof at the rate of one hundred and five per 

B 
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cent. and interest, such payment or assignment to be of all 
said first mortgage bonds at the same ti me. 

It was further resolved that the bonds secured by said 
first and second mortgages, and the certificates of stock to be 
given and issued, shall each contain provisions by means 
whereof the holders thereof shall assent to the rights secured 
said first mortgage bondholders as herein before set forth. 

It was further resolved that. should the directors for the 
time being of said new company at any time deem it expedi-
ent that the same should promote the construction of an, 
extension of their railroad beyond either of its present termini 
by some corporation or corporations, now or hereafter exist-
ing, and that it should lease the franchises and railroad of 
such other corporation, or lease its own franchises and road 
to such corporation, or in any other manner cause the con-
solidation of such other corporation with said company, i& 
shall be lawful for said directors, first obtaining the consent, 
in writing, of a majority in interest of the then holders of the 
said first mortgage bonds, and not otherwise, by guarantee 
of mortgage bonds issued by said other corporation, or in 
such other manner as counsel may suggest and ad vise to aid 
in ancl prnmote such construction. 

It was further resolved that the rights of such holders of 
the existing first mortgage bonds of the Montclair and Green-
wood Lake Railway Company as have declined or neglected 
to deposit their bonds to pay the assessment aforesaid herein-
before mentioned, shall enure pro rata to the first mortgage 
bondholders who have assented to_ said plan of re-organiza-
tion, and shall elect to avail themselves of the privilege, after 
notice thereof from said company by letter addressed to them 
through the post-office at their last place of residence, or per-
sonally to them deliverEd; and that the rights of such holders 
of tlie existing second mortgage bondA of said Montclair and 
Greenwood Lake Railway Company as have declined or neg-
lected to deposit their bonds and pay the said assessment, 
shall enure pro rata to the second mortgage bondholders who 
assent to this plan, and who may elect to avail themselves of 
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the privilege, after notice thereof given as aforesaid. After 
such notice the rights of such bondholders as shall have s<> 
declined and neglected, in default of any election as aforesaid,. 
shall enure to such pers0n or persons as the board of director& 
of said company shall designate. 

The proofs of due publication of the notices of this meet-
ing required by the statutes were laid before the meeting and 
ordered to be filed. 

Counsel presented a certificate of the organization, which, 
being read, was approved, and order made that the president-
sign the same, affix the corporate seal thereto and file it with-
out delay, according to law. 

Order was likewise made that this certificate shall be signed 
by all the stockholders for the time being of such corpora-
tion, that is to say, by the persons hereinbefore named. 

And thereupon said meeting adjourned. 
Now therefore be it known unto all persons whom it may 

concern, that in pursuance of the statutes in such case made -
and provided, the said corporation so as aforesaill organized, 
doth hereby certify under its common seal, attested by the 
signature of its president: 

I. That the date of its organization is this thirtieth day 
of October, one thousand eight lrnnclred and seventy-eight. 

II. That the name of said corporation adopted by it is, 
"The New York and Montclair Rail way Company." 

III. T'hat the amount of its capital stock is one million of 
dollars, divi<led into shares of fifty dollars each. 

IV. That the name of its president is Abram S. Hewitt, and 
the names of its directors are as follows: Abram S. Hewitt, . 
Cyrus vV. Field, Smith Ely, Jr., George J. Rice, Samuel J. 
Tilden, Hugh J. J<mett, Bird ,v. Spencer, Cortlandt Parker, 
Edwin D. Morgan. 

In witness whereof the said "The New York and Green-
wood Lake Railway Company" hath hereto set its common 
seal, which is hereby atte sted by the signature of its presi- -
<lent, and likewise by all the stockholders of said corporation 
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for the time being, this thirteenth day of October, in the year 
one thousand eight hundr::~d and seventy-eight. 

[L. s.] 

• 

ABRAM S. HEWITT, 
President. 

SMITH ELY, JR., 
CYRUS W. FIELD, 
D. A. LINDLEY, 
WM. C. SHELDON, 
H. A. V. POST, 
J. B. DUMONT, 
E. LIVINGSTON, 
FREDERICK J. STONE, 
JAS. HALL, 
EDMUND H. MILLER, 
RICHARD WAYNE PARKER, 
ABRAM S. HEWITT, 
CORTLANDT PARKER, 
E. K. GOODNOW, 
GEO. J. RICE, 
EDWARD COOPER, 
CH. PERKINS, 
CHAS. HEWITT, 

Stoclclwlders. 

I ' 
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Plan of Reortanization of the J,fontclair and 
Greenwood Lake Railway Company. 

ADOPTED AND RECOMMENDED BY THE JOINT COMMITTEES 
REPRESENTING THE FIRST AND SECOND l\fORTG AGE BOND-
HOLDERS, APPOINTED JULY 17TH, 1878, AT THEIR AD-
JOURNED MEETING, HELD THIS 22D DAY OF AUGUST, 
1878. 

First.-The sale advertised for August seventeenth, one 
thousand eight hundred anJ seventy-eight, and adjourned to 
August twenty-fourth, one thousand eight hundred and sev-
enty-eight, under the proceedings to foreclose the first mort-
gage, to take place at that time or as soon thereafter as may 
be practicable, and the property of the said railwRy company 
to be purchased in behalf of such first and second mortgage 
bondholders as shall assent to this plan, by a purchasing 
committee to consist of Cyrus ·w. Field, Abram S. Hewitt, 
John B. Dumont, 

unless in the judgment of said committee the sum bid by 
other parties shall exceed the fair value of the property; in 
which case said committee shall be authorized to allow the 
purchase by said other parties, and this agreement with 
second mortgage bondholders shall be void and of no effect, 
and the assessments paid by virtue hereof shall be relurned. 

Second.-In order to provide the means require<l to make 
the purchase, to defray the expenses of the foreclosure, to dis-
charge the receiver's certificates, and to remove all liens on 
the road prior to the first mortgage, the bondholders, whether 
first or second mortgage, who assent hereto, shall sign their 
sai<l assent., shall deposit their bonus with the purchasing 
committee, and shall pay an assessment in cash of five per 
cent. on the principal amount thereof on or before the lent/-,, 
day of September, one thousand eight hundred and seventy-eight. 
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And no bondholder shall have the right to share in such pur-
•chase who shall not sign such assent and rnal;,e such payment 
bejo1'e said time. 

17ifrd.-U pon the purchase of the sa.id property by said 
purchasing committee they shall immediately proceed to 
organize a new corporation according to the laws of New 
Jersey, with a capital stock not to exceed one million dollars, 
to be apportioned among the parties depositing bon<ls, and 
others, after the following manner, that is to say: Such per-
sons as deposit first mortgage bonds of the Montclair and 
Greenwood Lake Railway Company, or acquire the rights of 
holders not depositing their bonds .in manner hereafter pro-
vided, to receive stock whose par value shall be equal to the 
amount of principal and interest due thereon. The remainder 
of said stock to be distributed and issued to the present stock-
holders after the rate of ten dollars to each one hundred dol-
lars by them holden. 

Fourth.-As soon as such company is organized (and it 
shall be a condition of the organization thereof,) two classes 
of mortgages and bonds shall be made and issued, viz. : 

1. Bonds to such amount as shall in all be equal to the 
principal and interest due upon the existing first mortgage 
bonds an<l of the amount of cash paid under the assessment 
hereby authoriz'ed anq agreed upon. Such bonds shall be 
conc1ilioned to pay the principal thereof in thirty years after 
tlieit· <late, and interest thereon at six pr.r cent. per annum 
half yearly, on the first days of Octouer anJ. April, out of the 
earnings of said road; but with tlie proviso, nevertheless, 
that no more interest shall be payaule by virtue thereof, than 
shall be certified by a vote of a nrnjority of the board of direc-
tors for the time being, to have been hy said corporation 
earned over and above expenses, including necessary repairs, 
during the six months ending one month before such time 
fixed for such half yearly payments, or shall theretofore have 
accumulate<l during the current yeal', so as altogether to make 
enough to pay at the rate of six per cent. per annum, an<l in 
~efault of such certificate, no interest shall be payable. Said 

I 
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bonds shall be issue<l to the <lepositors of said first mortgage 
bonds of the Montclair an<l Greenwood Lake Railway Com-
pany, and to the parties paying assessments as aforesaid, and 
shall be secured by a mortgage of the franchises, and all the 
property of said company then or subsequently acquired. It 
shall be incorporated in sai<l bonds, or mortgage constituticg 
sai<l first-class of securities, or both, that the holders thereof 
shall have and exercise the right of voting at all meetings of 
stockholders of said corporation, either for election or other 
purposes, such voting to be either in person or by proxy; and 
such persons to cast as many votes in right of their said 
bonds as they would be entitled to cast if holders of stock of 
par value, equal to the amount thereof; and the production 
of their bonds shall Le evidence of their right. And it shall 
further therein be provided that if, at any such meeting, any 
holder of any such bond shall not, in person or by proxy, 
cast any vote, the board •of directors for the time being, or a 
committee thereof for that purpose, by them previously 
appointed, shall be regarded as being, by virtue hereof and 
thereof, constituted liis proxy, and shall cast his vote. Said 
bonds shall be called "first mortgage bonds," and said mort-
gage, the ' 1 first mortgage n of said company. 

2. Bonds to the amount of eighteen hundred thousand 
-dollars; such bonds sha1 i be also payable in thirty years, and 
shall be respectively conditioned in like manner as the class 
last above namell, that is to say, to pay such interest if as 
aforesaid certified to have been earned, and to remain after 
paying all sai<l expenses, including six per cent. interest in 

.any one year, on the "first mortgage bonds," but the holders 
of said bonds in this paragraph provided for, shal I not pos-
sess any right of voting as aforesaid. Sai<l last-mentioned 
bonds shall be issued to parties holding the present second 
mortgage bonds of the Montclair and Greenwood Lake Rail-
way Company, and shall be secured by mortgage of said 
franchises and properly, but subject to the aforesaid "first 
mortgage," and the bonds thereby secured; and said last-
.mentioned bonds 8ha11 be called "second mortgage bonds," 
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an<l the mortgage to secure the same, the "second mortgage" 
of sai<l company. 

Provided al ways, and it is hereby declared and agreed 
that, as saicl first mortgage bonds are respectively issued, the 
stock, to an equal amount helu by the parties purchasing 
who shall receive said bonds, shall be surrendered, canceled, 
and annulled. Provision shall also be made in such "first 
mortgage," ~ecuring to the "second mortgage" bondholders 
the right to pay off and discharge the first mortgage bonds 
at any time before maturity, at the rate of one hundred and 
five per cent. and interest, or, at their option, to take an 
assignment thereof. 

It is further provided that the bonds secured by said first 
and second mortgages, an<l the certificates of stock to be 
given and issued as aforesaid to present stockholders, shall 
each contain provisions by means whereof the holders thereof 
shall asoent to the rights secured said first mortgage bond• 
holders, as hereinbefore set forth. 

Fifth.-Should the directors for time being of said new 
company, at any time deem it expedient that the same should 
promote the construction of an extension of their railroad, 
beyond either of its present termini, by some corporation or 
corporations now or hereafter existing, and that it should 
lease the franchises and railroad of such other corporation, 
or lease its own franchises and road to such corporation, or 
in any other manner cause the consolidation of such other 
corporation with said new company, it shall be lawful for 
said directors-first obtaining the consent in writing thereto, 
of a majority in interest of the then holders of said first 
mortg~ge brrnds, and not otherwise, by guarantee of mort-
gage bonds issued by said other corporation, or in such other 
manner as counsel may suggest and advise-to aid in and 
promote such construction. 

Sixth.-ln case any holders of the existing first mortgage 
bonds shall decline or neglect to deposit their bonds or pay 
the assessment, as hereinbefore provided, the rights of such 
holders shall enure pro rata to the first mortgage bondhold-

I 
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ers who assent to this plan, and who may elect to avail them-
selves of the privilege, after notice thereof, from the pur-
chasing committee, by letter, addressed to them through the 
post-office, at their last place of residence, or personally to 
them de.livered. 

Seventh.-In case any holders of the existing second mort-
gage bonds shall decline or neglect to deposit their bonds 
and pay the assessment as hereinbefore provided, the rights 
of such holders shall enure pro rata to the second mortgage 
bondholders who assent to this plan, and who may elect to 
avail themselves of the privilege, after notice thereof, from 
the purchasing committee, given as aforesaid. 

After such notice of the purchasing committee, the rights 
of such bondholders as shall have declined or neglected to 
deposit their bonds and pay the assessment, shall enure to 
such person or persons as the said committee shall designate. 

Eighth.-Each person assenting to and depositing bonds 
under this agreement shall receive from the purchasing com-
mittee a certificate of such deposit, and a receipt for the 
assessment paid. 

Ninth.-In case any portion of this plan shall be found to 
be impracticable under the laws of New Jersey, the purchas-
ing committee shall make such changes as may be necessary, 
but not to interfere with the equities of the several classes of 
bondholders as herein defined. 

NoTE.-For convenience it is arranged that the bonds 
above mentioned may be deposited with Messrs. Jesup, Paton 
& Co., 52 William Street, New York, to whom also the five 
per cent. assessment' will be paid. 

We, the undersigned bondholders of the Montclair and 
Greenwood Lake Railway Company, hereby agree to the 
foregoing plan of reorganization of said company, and 
authorize and empower the said pm·chasing committee for us, 
and in our name and names to do, execute and perform all 
and every act and thing requisite and necessary for the pur-
chase of said railway property, and the reorganization of said 
railway company, in accordance with the foregoing plan. 

C 
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