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' 'SUBCHAPTER 1. PURPOSE OF PROCEDURES

R

NJSA. 3413A-54(¢) provides that the Commission

shall adopt such rules as may be required to regulate the

time"of commencement of negotiations and of institution of

v ‘ . “impasse procedures so that there will be full opportumty for -
Chapter 12, Negotlatlons and Impasse Procedure, Medlatlon, Fact—
‘Finding ‘and Aubitration, was filed and became effective prior to -

_negotiations and the resolution of impasse prior to required
budget submission dates. " Further, N.J.S.A. 34: 13A-6(b)

-~>‘prov1des that whenever negotiations between the public !
~employer and exclusive representative concernmg the terms

- and conditions of employment shall.reach an impasse; the

' Commission' is empowered ipon the request of either party
to prov1de mediation to effect a voluntary-resolution . of the .
Jimpasse, .and in the event of a failure to resolve.the impasse
" by mediation, to recommend or invoke fact-finding ‘with .
~ recommendation for settlement. _
~ sions of this chapter establish ‘a mandatory time period- for o

Accordingly, ' the - provi-

the commencement of negotiations, utilizing the public em-

‘ployer’s . requlred budget submission date as a definitive <
- reference point to afford the partles a full opportunity for -

negotlattons and resolunon of impasses which are reached -

™ prior to'the requlred budget submission date and for utlhza-
* tion of impasse procedures for parties who reach. unpasse
- dunng altematlve time penods

i Case Notes S :
Altematlve ume period cannot continue beyond required budget
New Jersey State Policemen’s Benevolent Assn. v.

E
“NEGOTIATI ONS | . ast Orange, 164 N.J Super 4/36 }396 A2d 1158 (Ch Div. 1978)
- 19: 12—21 Commencement of negotlatlons 5 ' S o i _
SUBCHAPTER 3. MEDIATION S |
o ' e : o SUBCHAPTER 2 COMMENCEMENT OF
19:12-3.1 -Initiation of mediation - . e . i NEGOTIATIONS i 4
© 19:12-3.2 - Appointment of mediator " R : \ o
+ 19:12-33. Mediator's function - -~ : 0o S v 10 12-2.1 Commencement of negotlatlons &
: }3 }§'§§ -I\l\ged‘a“’rs °°"f‘de’_‘"ahty o o ;  (a) The parties to a collective negotiations agreement
-~ ediator’s report L Sy S
_ » . /- shall commence negotiations for a successor agreement, or
o " " in the case of an agreed reopener provision shall commence
SUBCHAPTER 4. FACT"FINDING " -negotiations pursuant to such reopener provision, no later
19:12-4.1 Imtlatlon of fact.fmdmg - than 120 days pnor to the pubhc employer’s required budget
,1912—42 Appomtment of fact-fmder _ - submission’ date The term requlred budget submission
| 121 © 5505



OTHER AGENCIES .
: date” shall refer to the frrst budget 1mplementmg the suc-_' S 2 The name, address and telephone number of the
- cessor agreement or the agreement pursuant to-the. reopen-‘ employee representatrve ‘and the name and trtle of 1ts
_f_er provrsron -as the: case may- be. - ‘In crrcumstances ‘where : representatrve ‘to be,contacted if known '_ - t o
o ,Commrssron has not determmed the publrc,em loyer’s: - |
requrred budget submrssron date, the ‘public employl;r Sslhall,'f' - 3 , A descrrptron Of. the collectrve negotratrons u mt
~notify the employee representatrve in wntmg of the requrred'
. »budget submission date no ‘later than 150 days prior-to such
- date. The foregorng provrsrons “shall not preclude the‘par- T
_ ties from agreemg to the ‘automatic renewal of the collective -
negotlatrons ‘agreement ‘unless ‘either party shall have noti- -
fied the other' party" of its intention: to. termmate or modrfy '
~the- agreement; nor shall it preclude the parties from ‘estab-
: hshrng by mutual agreement an alternatrvev date for the-
, ,commencement of negotratrons :

. :(b) The party mrtratmg negotratrons shall no later than‘

15 days prior to the ‘commencement “date of - negotratrons
- -required by this section or any  alternate commencement . :i ' : .

-date. agreed to by the partres, notrfy the ‘other party n: . (b) Upon recerpt of thefaforementroned notrfrcatron and ‘
. writing -of -its- mtentron to commence negotiations on such . ‘request ‘the Director 'of Conciliation shall ‘appoint a- medra—» R :
" date and. shall srmultaneously ﬁle wrth the Commrssron a tor if it is- determmed after mvestrgatlon that medratron 1s
- 'copy of such notrfrcatron.-l;a.. T IR o not berng resorted’ to. prematurely, that the -parties ‘have -
. .~ been unable. to "reach agreement through direct negotratron

L ‘(c) Nothrng i th1s sectron hall be construed to abrogate-: and ‘that ‘an* impasse -does" in - fact: exist in negotratronst ";:, R
ot alter obligations of parties to.newly established collective” - concerning the terms and conditions of the. employment of ..

- negotiations relatronshlps, whether created by recogmtron or 'the affected employees : '
‘;jjby certrﬁcatron' T 5 : S

2 1A blank form for frhrrg such request will be supphed upon request.‘ e
_ ;Address réquests: to: - Public: Employment Relations Commrssron, ]429" e
e -+ Bast State Street Trenton,,New Jersey 08625-0429 : R,
_“Intentron to Commence Negotlatrons forms supphed upon request ny - .

- Address requests_to:’ Publi¢. Employment Relations Commrssron"429 o
- East’ State Street Trenton New Jersey 08625—0429 :

19: 12—3 2 Appomtment_ of medrator

L The medrator appornted pursuant to th1s subchapter may' o
,be a member of the Commission, .an “officer or employee of -
. the Comrrussron a member of the Commission’s mediation .

‘ Altematrve tlme penod cannot continué’ beyond required’ budget'i_,_, . I
N submrssron date, . New: Jersey : State Policemen’s- Benevolent Assn, v, . P anel’ or any Other medla’tor all Of Whom shall be. consrd :

- Bast. Orange 164 N J Super 436 396 A2d 1158 (Ch. Drv'—1978) " ered officers.of the. Commrssron for the purpose of: assrstmg"
, _ R the parties to effect a voluntary settlement The partres\

- may jointly request the appointment of a partrcular medra-
. tor, but the Drrector ‘of ‘Conciliation shall have the express1
reserved authonty to. appomt a mediator without regard t0v
- the partres joint request if such is.deemed to best’ effectuatef .
~ ‘the purposes of the act: If an appomted mediator-is unable_"’.j Lol
" toserve or if for any reason cannot proceed pursuant to the .
. SRR AT Jappomtment another mediator shall be - appointed. - The, - S
_'_'(a) In the event that a pubhc employer and a certrfred or. U appointment of a: medrator pursuant to thrs subchapter shall e
ecognrzed employee representatrve have failed to achrevejg - not be. revrewable SR AU

bt

Case Notes

"19 12-33 Medrator’s ﬁmctlon : ; B R P
o The functron of. a medrator shall be to assrst all partres to e
“‘come to a voluntary agreement A mediator ‘may . hold L
- ‘separate or joint conferences as he or she deems expedrent Ly
. 'to effect a voluntary, ‘amicable and expedrtrous adjustment| ~ . .
'.x.and settlement of the difference and issues between the/ . =
: DN _ 5. In -the absence of an” agreement between ‘the| -
1 The ‘name, address and telephone number of the R ;partres, the mediator, at any time after. appomtment may, -
pubhcv employer- who is a party to the collective riegotia-* - recommend. to the Director of: Concrlratro “that the invoca-
ns, and the name and. trtle of 1ts representatrve ‘to. be *.. tion of fact-fmdmg ‘would be useful in resolving the: unpasse,,‘.
AN T . ‘ {and that fact-fmdmg procedures should be mvoked 4

‘ 12-2




" Amended by R.1091 d.424, effective. August 19, 1991
© See: 23 N.J.R.:1296(a), 23 N.J.R. 2524(a). - . : L

- Reference ‘to the New Jersey Employer—Employee Relatrons Act”.» e
2 added ' : . S S

_v19 12—3 5 Medrator’s report S

PUBLIC' EMPLOYMENT RELATIONS COMMISSION_ =

191242

o

Case Notes ]

‘19 12—3 4 Medrator s conﬁdentlalrty

performance of ‘mediation” functions shall not be.- drvulged

voluntarily or by compulsron All frles, records, reports,
o ’documents or other papers received or prepared by a medi- -

ator while- serving. in ‘such- capacity shall be- classified as

) .conftdentral “The medrator shall not produce any confrden-«.
. tial records. of, or testrfy in regard to, any medlatron con-~
‘ducted by him. or her, on behalf of.any party" to any cause
pending in any type of proceeding under the New Jersey
: -~Employer——Employee Relatrons Act, as amended rncludrng, _
" but not- limited to, unfalr practrce proceedmgs under o
_NJAC 1914 ) . Y SRR e

G

) ” v Case Notes

) Umon counter proposals and attomey’s negotlatm\g notes subJect to" .
drsclosure, subpoena power. ::Newark Bd.-of Ed. v. Newark Teachers"- Jo
- Umon 152 N.J. Super 51 377 A2d 765 (App Drv 1977) R

(a) The medrator shall submrt one or more confrdentral
reports to the Director of Concrlratron whrch shall m gener- : L

_al be hmrted to: :the. followmg

Ny 1 A statement of the'; dates and duratlon of the »: .
: meetmgs whrch have been held and therr partr_,'pants, '

2 A bnef descrrptron of the unresolved 1ssues whrch.;.f . ’
- R : 19 12—4 2 Appomtment of fact-finder

L exrsted at the begmnmg of the medratron effort

3 A statement of the 1ssues wh1ch have been resolved
o . A,_;subsectlon, the Drrector ‘of Concrhatron shall. commumcate

’ through medratron

» recommendatrons for settlement

(b) The confrdentral report(s) submrtted by _-t:_e medrator’i“
may be utilized by the Director: of Conciliation in’ consrder-:‘,
- /ing’ whether or not. fact-frndmg with recommendatlons for .

settlement should be invoked. Such reports shall not be
considered in any other proceedmgs ‘before the. Commrssron

trrbunal B

12-3

' B Bl r’SUBCHAPTER 4 FACT—FINDIN
Medrator functron used as example Srmth V. Shaprro, 197 NJ Su- L

. per. 320, 484 A.2d 1282 (App D1v 1984) certlfrcatron denred 101 NJ i
C 235 501 A2d 912 (1985) R o

Information dlsclosed by a party to a medrator in the" - the Dire

o A'employee representatrve, the name.and trtle of its repr
~ sentative to be contacted if known Sl :

2 i .fmder and

E 5 A recommendatron as to whether ‘or not the Dr-'__ :
- “rector -of  Conciliation should mvoke fact-fmdmg wrth."-l».

- or.be made: avarlable or drsclosed tg any party or any other_:g,,

v'v19 12—4 1 Imtratron of fact-ﬁndmg

) sron, 429 East State Street Trenton New Jersey 08625—0429 ‘

(a) After the appomtment of a medrator and upon hrs orf
her: report of a failure to resolve: the i impasse by 1 medratron S

The: pubhc employer the employee representatrve '

1 The name, address and telephone number of the
: pubhc employer who- is‘a party to the collectrve negotra-;'

. tions, ; ‘the ‘name and title - of 1ts representatrve to: be:

contacted 1f known

o 2 ’Ihe name, address and telephone number of the‘:‘:‘.

3 '_3 ,Th ‘ name of the medrator

A4 The number and duratlon of medlatron sessrons ".5 v

55 The date of the last medratron effort :

'~'6 - .The unresolved 1ssues to be submrtted to a fact-j

. A statement that the partres have farled to achreve f
an agreement A 3

1A blank form »for ﬁlmg such a petrtron wrll be supphed upon‘ .
‘Tequest: Address requests to: Public' Employment Relations- Commrs—- o

(a) Upon the invocation - of fact frndmg pursuant to thrs:» "

: RN : /;’ simultaneously to- each party-an identical list of names of
4 A statement of 1ssues wh1ch are stlll unresolved 1f o

three fact-finders “Each party shall eliminate no more than .
‘one name to whrch it ob]ects indicate its preference regard-_j} .

" ing the Temaining names, and communicate the forégoingto
~the Director of : Conciliation no. later than the close of
. busmess on the third working day after the date- the list was
submrtted to: the’ partres

~'within the- time specrfred all ‘names submrtted shall be |

1If a party ‘has not ‘so responded . '

deemed acceptable The Drrector of Conciliation shall

: appomt a fact-finder grvrng recogmtron to-the parties’ pref- -
:erence, -The parties may jointly request the appointment of
Y § partrcular fact-finder, mcludmg the person who was ap-
L pornted as mediator, if any. -Notwithstanding the foregoing -
provisions, .the- Director of ‘Conciliation shall have the ‘ex-
- press reserved authorlty to appoint a fact-finder ‘without the
“submission of names to the parties, whenever ‘the same is

- deemed to best effectuate the purposes of the act

5 15 95

ctor of the Concrlratron may invoke fact-frndmgf
,leth T€CO rnendatrons for settlement and - appoint a“fact- -
- finder..
- or the parties jointly, may request the Director of ‘Concilia- .
* tion, in wrrtrng, to invoke fact-finding. ‘An ongmal and four_ =
copies of such request ‘shall be filed, and shall be: s1gned and -
: dated and shall contam the followmg 1nformatron1 :




- shall be classified as confidential.

L

"_7,19 12-42 RN = B

A‘IJ‘%

OTHER AGEN CIES

[

. (b) The fact-fmder appomted pursuant to thrs subchapter
' may be a.-member of the Commission, an officer or employ-

-ee of the Commrssron, a- member of the Commission’s. fact-
- finding panel, or any other fact-fmder “all of whom' shall be

“assisting the parties to effect a voluntary settlement and/or

~ making findings of fact and recommendmg the terms of .
. --settlement.. . If an appointed fact-finder is unable to serve or

* if for any reason cannot proceed pursuant to the appoint-

.. .considered officers of the Commission for the purpose’ of .

ment, another fact-finder pursuant to thrs subchapter shall j v

»_not be. revrewable : oy

: Amended by R.1986 d. 354 effectrve September 8 1986
See 18 NJ. R 1357(a), 18 N.J.R. 1838(c)

19 12-4. 3 Fact-ﬁnder’s functron

(a) The appornted fact-frnder shall, as soon:as possrble :

after apporntment meet with the parties or other represen-
tatives, make “inquiries and 1nvest1gatrons, hold hearings,

-~ which shall not be public unless all parties agree to have .
. them pubhc or take such other steps as are deemed appro-

'pnate in order to drscharge his or her function.

(b) For the purpose of such hearmgs mvestrgatrons and-\

inquiries, ‘the fact-finder shall have the authority ‘and the
power to subpoena witnesses, compel- their attendance, -ad-

' minister oaths, take the testimony or deposition of any

person under oath, and in connection therewith, to issue
subpoenas duces tecum and to requrre the production and -
~ examination of any governmental or other books or papers
Telating to any matter under investigation by or in.issue
before the fact-finder.

(9] Infonnatron drsclosed by a party toa fact-finder _while

functioning in a mediatory capacity shall not be divulged by
the fact-finder voluntarily or by compulsron All files, rec-
ords, ‘reports, documents or other papers received or pre-
pared by a fact-finder while serving in a'mediatory capacity
The fact-finder shall not
produce any confidential records of; or testify in regard to,

any mediation conducted by him or her, on behalf of any

party to any cause pending in any type of proceedmg under
.the New Jersey. Employer-Employee Relations - Act,” as

amended, including, but not limited to, unfair practrce pro- '

ceedings under N.J.A.C. 19; 14 P o

‘

\ 19 12-5.1 . Functron of the Commrssron R P

(d) If the nnpasse is not resolved prior. thereto, the fact-"

" finder shall make findings of fact and recommend the terms
of settlement as soon after the conclusion of the’ hearmg as

»possrble g A

/ - . P
(e) Any findings of fact and recommended terms  of
- settlement shall be submrtted in wrrtmg to the Drrector of

Concrlratron :

(f) All rndrvrdually incurred costs shall be bome by the .-

- party incurring them. - The cost for the services of the fact-

‘ . finder, including per diem: expenses, 1f any, and actual and
- necessary travel .and subsistence expenses, and any. other

necessary expenses of the fact-finding proceeding, shall be
. borne by the Commission unless- mandated otherwrse by
-.subsequent legrslatron oo L SRR

051595 - R S

\
\

\ i

(g) The partres shall meet wrthm five days after recerptf of

. the fact-fmder s findings of fact and recommended terms; of N
~ settlement, in  order that statements of position may Ibe L

)

exchanged and an opportunrty provrded for the partres to
" reach an agreement In the event of a- contmumg 1mpasse

’ thereafter, the Oommrssron or the Drrector of Concrhatron

" requirement of N.J.S.A. 2A: 24-5 that the method for nam-

© written request of a party, furnish to such party at the

. -Confidentiality requirements added at (c)

'may take whatever steps are deemed expedrent to effect a

voluntary settlement of the 1mpasse - ‘
) e

Amended by R 1991 d. 424, effectlve August 19, 1991 °
See: 23 N.JR. 1296(a), 23 'N.J.R. 2524(a). ..

¥
B
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'
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SUBCHAPTER 5 ARBITRATION

/y / . E

The Commission deems it in the 1nterests of the publrc

to"

N

mamtam an arbitration panel- whose members are.available -

to ‘assist in the arbitration of unresolved. grievances. The

avallabrhty of this service is mtended to comply with the

mg or appomtmg an _arbitrator provrded in the partres

~ agreement shall be followed. Accordmgly, the release of a

- ‘panel of arbitrators is predrcated solely upon a prima facie
showing of the partres intention to utilize the Commission’
_arbitration service. Parties are referred to - the judicial
proceedrngs -available under N.J.S.A! 2A:24-3 and N.J.S. A
2A-5 in the event of a drspute regarding arbrtrabrhty or’
regardmg the method ‘for naming or appointing an arbitra-
tor. - The Commission is not a necessary party to ]udrcr‘aI
proceedings relating to the arbitration' under either N.J. S. A

2A:24-3, N.J.S.A. 2A;24-5, or ‘otherwise, but shall, upon the

 party’s expense, photostatic copres of any papers in the

N l
|
|

il

Arbrtratron under these riles is initiated by written re-
quest to the Directorof Arbrtratron One original and four ,

*lcommission’s - possession that may be - requrred 'in any such E

]udlClal proceedmgs

19: 12—5 2 Request for submrssron of panel \

, .copies of such request, srgned and dated by the requesting -

1zl4_ SRS

: Amended by R.1986 d 354, effective September 8, 1986

‘ “Drrector of Arbitration” substrtuted for “drrector of concr]ratron "

'party or parties, shall be filed requesting the submission ofja -

panel of arbitrators. The request shall set forth the names
and-addresses of the parties, the names, titles and telephon‘e
‘numbers of the partres representative to contact, and -a ‘
statement 1dentrfy1ng the grrevance to be arbitrated. The
request shall be . accompanred by a copy: of the arbrtratron

provrsrons of the parties’ agreement.

See: 18 N.LR. 1357(a), 18 N.J.R. 1838(c).

S



o~

/‘.;—’N\“

. See: 18 N.J.R. 1357(a), 18 N.J.R. 1838(c). ;
“Drrector of Arbltratlon” substltuted for “dlrector of concrhatron i

- 19:12—5.5,; Time andplacevpf hearing AR A

sonable time penod prror to the date of hearmg

- 19; 12—5 3 Appomtment of an arbltrator

Upon receipt “of \a written request pursuant to NJ AC.

19:12-5.2 (Request for submission of panel), the Drrector of

persons chosen from the “Arbitration Panel ‘Each party

+shall have seven days from the mailing date in which to
" cross off any names to which it objects, number the remain--
'mg names indicating in order of preference, and retum the' .

list to the Director of Arbitration. ‘If a party "does not

“return the list within the time specrfred all persons named
~ thereon shall be deemed acceptable. - The Director of Arbi-- -
“tration shall ‘appoint an arbitrator giving recognition to the -

\
parties’ preference. If the parties’ preference does not
result in agreement- upon -any of the persons names, _the

_PUBLIC EMPLOYMENT RELATIONS COMMISSION’_ ]

) 1%:12-541
19.12—5 6 Ad,]ournments T S

“The- arbitrator-shall have the authorlty to grant adjourn-; P
ments for good cause shown, upon the apphcatron of erther

: : 'party or upon the arbrtrator s own motron
_Arbitration 'shall submit srmultaneously to each party a copy. .- .

' _ of such request and an identical list of names of at least five

At N

: 19 12-5.7 Arbltratlon in the absence of a party

“The arbltrator after duly schedulmg the- hearrng shall have

' the authority to proceed in the absence of any 'party who\'f_ :
*‘having failed to. obtain’ an- adjournment does not; appear at
‘the: hearmg : N ;

: .”19-12-5 8. Fllmg of briefs

~Director of Arbitration shall submit a-second such list and -
" ‘the procedures set forth above shall be. repeated; except that™
~ each party- shall number at least three names. contained,
- thereon mdrcatmg its ‘order of preference. If the arbitrator -
appointed pursuant to this section declines or is unable to °

serve, the Director of Arbitration shall have the power to

. appoint an arbrtrator not prevrously reJected by any party,.
+ without submission of -any additional list.
 agreed upon a method. of appointment different -from that '
set forth above, such method shall-be followed. Action of
the Director of Arbrtratron hereunder shall not be revrewa- :
: ble L ' :

Amended by R. 1986 d 354 effectlve September 8, 1986

-J

19 12—5 4 Code of Professronal Responsrblhty for .

Arbltrators of lebor Management Dlsputes

¢

~If parties have

The arbrtrator shall ‘be - guided by the objectives and i s'multaneouﬂy

~ principles set forth in the “Code of Professional Responsr- v
bility for Arbitrators of Labor Drsputes”:of the National -
Academy of Arbitrators, American Arbitration Assoc1atron,: '
“and the Federal Medratron and Concrhatlon Servrce

- 19 12-5. 10 Subpoena power o

The partres at “their’ optlon or at the request of the 2
“arbitrator, may file pre-hearing or post-hearmg briefs.
~ arbitrator, after consultatron with the parties, shall have the~
" authority to' set a time period for the. submission of briefs.
'}They shall be submitted to the arbrtrator along with submls-'_ '
~ sion: of proof of service on all parties.
~'post-hearing briefs by the arbitrator or upon the expiration

~of the time period allowed for the submrssron of the post- -
; hearmg brrefs ' AR o,

1In the event that -

e

,.19 12-5.9 Award

“The" arbrtrator shall' issue- an award as soon as possrble_'

'vafter the 'close ‘of hearmg, but not more than 45 days B
. thereafter or such other time for the date of award that the .

arbitrator shall fix upon written:notice to the parties. i The

““award of the. arbitrator shall be in writing and\submrtted"
. directly to the Public Employment Relations Commission
-+ = which will then serve the parties srmultaneously :
' . trator may, upon the - mutual - agreement of- the- partres,_ a

The arbi-

submrt the award wrthout a wrrtten opmron

Amended by R 1986 d 354, effectlve September 8, 1986 Lo ’ :
© See:".18 N.J.R. 1357(a), 18 N.J.R. 1838(¢). ' o

“Deleted text “served ‘simultaneously on ... Employment relatrons '
commission” “and " substituted- “submltted drrectly to.... the parties .

- The arbitrator shall have the power of subpoena in accor-. o

dance with approprlate statutory authority as set forth: mV' .
“NJS.A 2A:24-1 et seq By

‘ _319 12-5. 11 Cost of arbrtratron '

“The arbitrator after appdintment ‘shall communicate with

- the parties to arrange for a mutually satisfactory date, trme h

and place for a hearing.. In the absence of such agreement,

and place for a hearing. . The arbitrator - shall submit" a
notice containing arrangements for a hearing within a rea-

" the arbitrator shall have the authonty to set the date, time

. T ¥

~ The cost of such arbrtratron shall be- borne by the partles, :
m accordance with their agreement, and not by the Commis-.
sion; " The arbitrator shall charge pursuant to a per diem fee

* schedule set forth on abiographical resume sent"to. the. -
parties when, a panel of arbitrators is submitted. The

arbitrator shall not change any fee noted on the biographi-\
cal resume without) giving’ 30 days advance written’ notrce to

. the Commrssron
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