
STATE OF NEW JERSEY 

DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL 

744 Broad Street, 

BULLETIN NUMBER 39. July 7_, 1934 

1. RULES GOVERNING ·rHE TRANSPORTATiffN OF ALCOHO'LIC -BEVERAG.ES 
IN·ro NEW JERSEY. 

Considerable study has been given by_ this Departmerft ·to 
the problem of salc-:;s and shipments. into this St&:i.te. by fo1;.eig:h 
dealers. On June 15, 1934 a public meeting was held to disctiss 
rules which had been proposed by the Department. At this meet­
ing, all branches of the industry, as well as Nevv- JE?r.s.ey con­
sumers, were well represented, and the vi.evYS of ·all vvere heard. 

Exception #2 below is perhaps not necess~ry constitution­
ally, nevertheless, it is created as a mat.ter of comity to pe:r;sons 
actually engaged in bona fide inter-state commerce. If it is ab-. 
used, the full powers under the Control Act ·will be invoked. In 
the meantime, all enfo~cement agencies have been instructed to 
stop all vehicles apparently carrying alcoholic beve~ages for the 
purp·ose of determining whether they are in good ·faith going _ 
through the State of New Jersey without making any delivery there-
in;- that if there is a reasonable qu6stion as to -v1hethcr the ·con­
tents ·o~ the vehicle are intended to be delivered at some point 
in New· Jersey, thf; vehicle should be held and this Department 
notified and complete investigation at once instituted ,to deter­
mine the fact whether.the shipment was actu&lly and in good faith 

·made H1 interstate commerce.. · · 

The follovdng rules are hereby promulgated: 

No ·alcoholic beverages shall be brought or carried into 
this State except as follows: 

1 - Alcoholic beverages ov1;ned by or sold to the lwlder of a New 
Jersey Mtinufacturer' s or ltvbolesaler 1 s license, may be brought 
into this St<:~ te by a licensed transporter. 

2 Alcoholi6 beverages not intended for sale or use in New Jer­
sey may be transported through this State in any vehicle, 
provided no delivery is made in New Jersey. 

3 - Alcoholic beverages not intended for· SLle or use in· Nc\,·1- ·J er­
sey may be brought into Nmv Jersey by a licensed t-1~an_sporter 
where they are being deliver.ed to o. licensed public ·warehouse, .. , 
solely for temporary storageo 

4 - Alcoholic bGverages intended for personal consump.tion and not 
for sc..le ll!ay. be brought into this State by any person in a 
vehicle ovmed er controlled by such person, to. the follovving 
extent, viz.: Not exceeding 1/2 barrel (or two cases contain­
ing not.in excess of 24 quarts in all) of beer, ale or porter, 
and 5 gallons of ivine, and 12 · quarts ·of other alcoholic bever­
ages within any consecutive period of 24 hours. 

5 - Alcoholic beverages may be brought or carried into New Jersey 
by a person hc.~ving a special permit issued by the Com1nissioner 
of the State Department of Altoholic BeveragB Control in any 
vehicle· to the extent and subject to the conditions of' such 
speci~l permit, without any transportation insigniaQ 

6 - Retail transit licensees may contj_nue to bring 0.lcoholic bev­
erages into this State in connection with their licenses, as 
heretofore. 

These rules are effective on and after July 9, 1934. 
D. FHEDEHICK BUHNETT 
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2. MUNICIPAL RESOLUTIONS ~ INVALIDITY - WHEN MEMBERS OF 'l1HE 
GOVEHNING BODY J-1.RE INTEREs·rED nr THE EVENT. 

In the matter of the Applica~ion 
of the Mayor and Council o·f the_ 
City of Asbury Park for Ap~qroval 
of Section·7 of Resolution of 
June 12, 1934, and Section 16 of 
Ordinance 540~ passed on Fitst 
Readj_ng ,June 12, 19 34. 

BY THE COivlJ.vlISSIONER ~ 

ON HEAHING, etc. 

This matter came on for hearing as to the propriety 
and regularity of the above mentioned sections of the respective· 
Resolution and· Ordinance. 

Both sections read the sc.:~me, to 1Ni t :- TYNo license 
sJ:rn.11 be granted in form pursuant to this Act .at. any placE? or point 
east of a point which is 150 feet· westerly from the pro":;~forty line 
on the west side of Ocean Avenue, except that this provision does 
not 2p~0ly to premises occupied by a bona fide hoteln o 

. It ·was stipulated th.at 1Sherman Dennis and Loui.s Po 
Croce were, on June 12, 1934, and still are ·members of the Com11cil 
of Asbury Park and voted in the affirmative to adopt the resolution 
and ordinance.; that said Sherman Dennis is at present and has been 
for sane time pa.st Manager of the Hotel Monterey which is located 
within the proscribed area and operates a bar on a portion of said 
premises for the s::.-::~le of liquor; that Louis P. Croce owns stock in 
a corporation that sells and dist1·ibutes beer and malt liquors as 
well as bar fixtures and sup:.··lies, 1vhich corporation is engaged in 
such business in Asbury Parlr. 

It appears that the vote of Sherm2n Dennis and Louis 
P. Croce were necessary to the enactment of the resolution and the 
ordinance. 

The resolution and the ordinance discriminate ·in favor 
of hotels. Such discrimination ha~ been held to be proper. 
MacCracken vs. Belvidere, Bulletir+ 38, item 18. But anyone who 
is financially interested in determining such discrimination is 
disqualified to do ·so. The disqualification exists independent 
of statute; It is fundamental tha.t no one may· be judf~e in hi.s ovm 
ca.use. 

Irrespective of the . interest of Mr o Croce ·which is 
remote and collateral, it is clear that the direct interest of 
Mayor Dennis disqualified him fro~i·~ pa:;_-,ticipation in the proceeding.s 
an(~ voting upon· cl.iscrim]_natj_on favor2,ble to his own hotel o 

Section 7 of the £foresaid resolution and Section 16 of 
the afores2dd ordinance are therefore cltsap~rove<L 

Dateq~ June 29, 19340 
D. FRED:SRICK BUFJ~ETT 

Com.J.1is sioner 
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3. MUN IC IP AL RESOLUTIONS - INV 1:.LJ_,IDI'rY - ·vrnEN lVIElvlBEHS OF' THE GOV~8-~fu~INC 
. BODY ARE IN·r1'.;fiESTED HT TI-IL EVENT 

Roland H. Loog, C1ty Clerk July 2, 1934 
Asbury Park, N._ J. 

Dear NI.r" Loog ~ 

I have before me certified copies of ~esolution of June 
12th and of o.rdinance 540 passed on first reading June 1'2th, sub:... 
mi tted by you on June 20th for &pprov(.~~l and held in abeyance be-· 
cause of 2. protest lodged by Joti11 Jacobs anc~ Samuel Brody against 
Sec. ·7:of the resolution and Sec. 16 of the ordinQnce~ He~rings. 
were had U1)0Il those sections on June 21st and June 28tho .On 
Jun.:e 29th,_,_ I filed co:nclusi.ons disap~proving them .. 

We now exc:tmine the othe.r sectio:ns o 

·I find that Sherman Dennj_s and_ Loui.s P. Croce vrere on 
June 12, 1934 and still are members of your Council a:nd voted to 
adopt the resolut:Lon and ordinance; that said Sherman Dennis is 
at present and has been for some time past Manager of the Hotel 
Monterey vvhich at the time of such adoption operated a bar for thE 
sale of lic1uor, having been thsreunto licensed by tl~e Mayor and. 
C01::mcil of Asbury Park; that Louis Po Croce ovv11s 7 4% of the capi­
tal stock of Lo Po Croce, Inc., T~hich cornpa.ny is eng2~ged in the 
distributio:n of beer, and also ovms between 40 and 45% of the 
capit2l stock of Croce-Burke, Inco, which company is engaged in 
selling bar fixtures and equipment and h2s heretofore installed 
in the Monterey Hotel a bar at the cost of ~l1.3.00., and. -~Jtdch com­
pany now has an order for another bar at the said Hotel v1b.ich 
;rder, however, has been heid up pending the outcome of the hear­
ing. hereinbefore mentioned; that the vote of Sherman Dennis and 
Louis P. Croce were necessary to the enactment of the resolution 
and ordinanceo 

As early as December 13, 1933, on ~uestions asked by 
the Associated Press~ 

n (a) Has a City Commissioner vvlw 01111ns pro:perties occupied by 
saloons the right to sit in judgment upon the award of 
liquor licenses? 

n (b} Has a City Commissioner the right ·to become financially 
interested in cl. liquor distributing company?n 

the Commissioner replied~ fYThe answer in each instance is unequi 1 

ocally 'No.' The disqualification exists independent of Statute 
and extends to everybody ·who is called upon to sit in juc~gment upt 
the rights of his fellow-men. It goes against the gr&in even to 
think of a person being CJ. judge in his own case or to have his 
judgment in formulating rules for other men wc:uped by financial 
self-interest. 11 Bulletin 5, item 4. 

On December 26, 1933, in respo.:i:1se to the question~ 11 Is 
it legal or will it be countenanced by you as ComcJissioner for a 
President or Member of. City Collncil who ovms pro~perty occupied as 
a saloon, or who has an j __ nte_rest in a saloon business, to vote &s 
to 'N·ho shall be members of such board of control and the fixi.ng 

~ of Sc~laries of such boe:~rd? n the Commission ruled:: 11 The ans·wer 
is unequivocally 'No.' Anyone who j_s so financially interssted 
is disqualifiedo The disqualification exists.independent of 
statute. It is fundamental thc~t no one may be judge in h1s ovm 
case. His judgment in determining the membership of a board whicl 
vvill probably, or even possibly control lds ovm busj_:ness, or- in 
fixing the sc.1laries for such boa::cd must not be warped by finan­
cial self--interest .. n Bulletin 7, item 2a. 
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On March?; 193.L1., the Corrunissioner ruled that a Councilman 
vvho was interested in .C\. whole!:)ale alcoholtc beverage 1icense vvas in­
eligible to p~ss ori the issuanpe of retail licens~s·~· 'He said: 
"Although there is. no evic1.ence in this case· that. the Councilman"$ 
judgment is· influenced for .or· against the· issuance of· :cetail licenses, 
because· of hiS inter~st.as :a wholesaler in his·bvm right, it 'is en­
tirely possible that such a ·cqndition could exist .. · "His judgment in 
determini'ng who ·may or may not hold retail licenses in his Borough 
should not be warped by.financial interest in the alcoholic beverage 
industry. Every licensee is ·his.potential ·customer. Even though 
this Councilman or his com.pany may not directly solicit their busi­
ness, cert:.:~inly the very fact that each yea.r these ·retD.ilers must 
appear··bef~re hi~ fcir a renewal of their licenses could tend ·to in~· 
flueribe the~e r~tailers in ~heir purchases~ Theref6rej as a matter. of 
policy, _this should. disq_ual·tfy this Councilman.n · !3ulletin 18, item 4. 

. . . . 

· ~ . On June 29·, 1934, it, ·was ruled that the· dirt~c·t interest of 
Mayor Dennis· disqualf.fied him from particiga tion L-J proceedings ·which 
resulted. in discrimination fD .. vora ble to his mvr1 and· :another Hotel.,· 
Bulls tin 39,. i'tem. '2 ._ 

The Dep~~tment's policy, early annow1ced,.has been con-· 
sistently maintain.ed ~. . 

These iulings are consonant with the decisions of the 
New J~~~~Y ·stlptqme Co~rt. 

~ In Tr~cti~n-Co~ v. ·Board of Works, 56 N.J.L. 431, an 
ordinance, granting permission to construct railway tracks and 
operate el~ctric .motors upon the public streets of Camden vms set 
aside on· certio·rari because onti of the members of the· board," 'Vvhich 
voted foI' the passage of the ordinance, was, at the time, a stock­
holder in the Hai.lway Company, and. this despite the fe:~ct that there 
was a. sufficient· number of votes,. a.part froa his vote, to pass the 
ordinc..nce Q · Reecr, J. said~ HThe infection of the concurrence of the 
interested persons spreads, so that the action of the ·whole body is 
voidable. u . 

In Drake v. Elizabeth, 69 N.J.L. 190, a resolution a~ard­
ing a printip.g cqntrc.:-..,ct to a company:> in v.1hich one :Jf the Cowvicilmen -
ovened sto-Cl: and who had pc:LI .. ticipated in the pI'Oceedings, ·was set·· .~ 
8.Side ()1l. Certiorari 9 . the Y1infectionYY being held Sufficient to VO id 
the ~ct~6n .qf the entire_bqdyo 

. In Stevens 1/. Haussermann, 172 A.tl. 738, decided ·by Mr .. 
Justice Heher ort May 16, 1934, the.Supreme Court entered-judgment· 
of ouster in quo v.rarranto beCC?.use it was determined. that one of the 
parties .voting upon a c.ertnin motj_on of a City Coilncil was disc~ual--. 
ified b~cause~of his p~rsonal interest. The learned Justice s~id:.· 
YYGenero.lly-, P\J.Qlic ·policy ·forbids the participat:io.a.11 of ·a member of 
a municipal. f~o.v.erning .body in· any matter before it which direc·t1y 
or inmiedia.:tely affects him indi vid.ually. 11 Becc_use of ·the collision 
of private interest ·with public· duty, the Court held ·that ttie. s.ction, 
then under· re.vie~v, must be determined by a disintere$ted body. It 
was further held as a n·ecessary corollai.7 that .the ·c·oncurrence of an 
interested. member in the action taken by the body ta-ints it ·vv·ith ' 
illegc;.li ty, and th(l t. it is immaterial that the result rec:·.ched v.ras 1'1ot. 
produced by the vote ,of the disqualifying. member.. The Court sa1d~ . 
Hit is supported by a'. twofold reason, viz.~ First the participation 
of the disqualified member in the discussibn may.have influen6ed the 
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cipini6n ·of the othe~ members; and, secondly, such partipipation 
may c~st suspicion on the impartiality of the deci.sion. ··It being 
impossible to determine ·whether the. virus __ ot: self--ir~te;rest _affected 
the result,_ it must needs be assumed tha~ it dom:J~na.t_ed the-:bodyYs 
deLi..berations and that the judgment vms its lJroduct. n 

In the instant case the vote of Mayor Dennis and Com1cil­
man .Croce was necesS~ry to the enactment ·of both the resolution and 
the ·ardiriance. All the more, therefore, rule~ and ~egtilations . 
formulated by men v11hose judgment is warped by financial selr-inter-
est are voidable anci should be set aside. , 

It follows that the resolution and ordinance should be 
declared void.in tote unless they may be sustained as the exercise 
of a legislative, as distinguished from a judicial fux1ction. A 
legi.s_lative act is one which prescribes a t:;eneral rule of conduct 
while c. jucUcial" act is one which imposes burdens or confers pri­
vileges in specific cases, accor6ing to the finding of some p~rson 
or boc:1Td, 1;.rhether the fe:~ .. ct exists which makes a general rule ap::)li"""7 
cD .. ble to the .specific case, ·or according _to the c~iscretionary judg­
ment of such person or board as to the propriety of imposing the 
burden or gratiting the )rivilege in a specified case. Traction Co. 
v. Board of Works·, su~or o See also Dufford v. Nolan, L'r6 N .-J .Ii. 87 o · 

Normally, the fixing of license fees, hours of· s-e.le and 
regulations governing the conduct of the liquor business are a legls­
lative fun.ction. In the instarit c~1se, hovvever, I am of opinion that 
the act of the ·Mayor,-and Council iD adopting the resolution and or-, 
dinance was judicial - the more so as to ordinance vv11ich required 
publication for the very·purpose of.affording a hearing. It is ob-· 
vious that the fixing of a high license fee deters competition and 
tends to create a monopoly. So also a determination such as was 
made that no seasonal retail consumption or club or limited reta-il 
distribution license should be granted wi thj_n _the City of Asbury 
Park. Again, the fixiDg 'of a closing hour in a community such as 
Asbury Park as late as. 3. a.m., -while not necessarily inconsistent 
with public interest, arouses suspicion as to whether the late 
~'losing hour iNas not in effect a SIJecial favor to the two ·hotels, 
sole. beneficiaries of the exceptlon attempted ir1 the ·same resolu­
tion and ordinance and heretofore condemned. · Agat:n, Sections of 
the resolution and ordinance, V·Thile prohibiting the service of 
alcoholic beverages in any be:~ck or side room, make· ari exception in 
f&vor of hotels that guests may be served in ·private ;i,.,_oorn:s· ... ·Such 
exception may be reasonable and pi-·oper if enacted by -a· board thor­
oughly disinterested in the event. It is adverted to here as a step 
in the process ,of showing that the act of adopting the :r·esolution 
a:nd ordin&nce was judicial and not merely legislative. J.1 . .-gain,- the 
provision that no sign containing the words nbD.rri, ncafeH, ·H"buffetn 
may be displayed within 50 feet of Ocean Avenue ma .. y effect; even if 
not sctually designed, a discrimination in favor of the t~o-hotels 
vvhose premises extend respectively clear through the f&r block, some 
300 feet, to Kingsley Street. Again, another section makes an ex­
ception in favor of hotels from the restrictions against vocal or 
musical entertainment on licensed premises. Clause;: after clause is 
thus impregnated v..ri th rules and ex-ceptions which are at least highly 
suspiciously consonant with such self-interest. 

True, there are several commendable regulations proposed, 
as, for instance, the prohibitions against service of beverages direl 
ly to women over the bar.and to minors and requiring the exclusion o1 
minors from any room in which a bar is located, except accompanj_cd b~ 
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a, parent .and--- sales on credit and to ·niental defectives and habitual 
drunlrnrds·. . But the inclusion of thes-e salutary provisicms, un~ 
·doubtedly purely legislative in.character, does not save the resol­
ution or ordinance .. or prevent the conclusion ·that the act of the 
Mayor and Council in adopting thc~m vvas judicial in substance and 
effect, although· in form, legislative~ 

Since the self-interest appears by bare inspection of the 
facts, I mu.st therefore disapprove both resolution and ordinance 
in toto. 

Very truly yours, 
.. 

D. Frederick BurnettJ 
Commissioner 

4. APPELLATE DEC.IS IONS - D. ROE HANEY AND WILLIAM R. ROSSELL VS .. 
KEYPORTo 

D~. ROE HANEY& WILLIAM R. ROSSELL, 
Appellants 

.... ·: 7-vs"":' · 
BOROUGH COUNCIL OF THE BOROUGH 
OF KEYPORT (MONMOUTH COUNTY), 

· · Respondent. 

-ON APPEAL 
COl\TCLUSIOl'TS 

Geor·ge S. Hqbart, Esq., Attorney for·Appellants (Objectors), 
Howard w. Roberts, Esq.~ Attorney for Respondent. 
Ezra-W. Karkus,- Esq., Attorney for Edward E. Cohen .. 

BYL THE.COMMISSIONER: 

Edward· Ee Cohen, was issued a Plenary Retail Distri~ 
but1on Lic·ense for premises located at 77 Broad Strest, in the 
Borough of Keyport, over th~ pr6test of the appellants. The soie 
,c1u:estion raised by the objectors was the distance between the en­
trance of the premises sought to be licensed' and the entrance to a 
sync:1.go.gue occupied by· the United He brew Congregation· of Keyport o . 

i.Nhether the appellants, ~irho have no connection vvi th 
the United Hebrew Congregatlon, ·have· apy standing to object on 
this appeal, need not be determined. 

The evidence clearly established that in the normal 
way that a pedestrian would properly walk from the nearest en­
trance of said synagogue to the nearest entrance of the premises . 
sought to be licensed, the distance 1rv-c.:.s ·over two hundred (200) 
feet. 

The action of the respondent Board is therefore 
affirmed. 

Dated~ June 30, 1934. 
D. FREDERICK BURNETT 

Cammi s·s ion er 
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5 ~ . APPELLATE DECISIO:as - D 0 ROE HANEY. AND HILLIAM. R. ROSSELL vs 0 

KEYPORTo 

D. ROE HANEY & WILLIJUVI R. ROS,S~LL, · ) 
Appellai1ts, 

-vs-

BOHOUGH COUNCIL OF THE BOROUGH OF 
KEYPORT (MONMOUTH COUNTY).J 

Respondento ) 

ON APPEAL 

COHCLUBIONS 

George S. Hobart, Esq., Attorney for the .Ap~ellants~{Objectors) 
Edward 1tL Roberts, Esq., Attorney for the Res3)QnC:.ent,.· 
Ezra Vl. Karkus, E:sq., Attorney _for i\:1onmouth Wine_ & Liquor Co. Inc. 

BY THE COW!lISSIONER: 

The appellants are mi11isteI,s of .. the- gospel, and ob­
jected to the granting of a Plenary Retail Dj.stri bu ti on License 
to the Monn1ou.th Wine &. Liquor Coo Inc., for premises located· at 
the northeast corner. of Broad. & East Front Streets, in the ·Bor­
ough of Keyport, because the distance between the entrdnce of the 
lj_cerised premises and the· entrance to St. MaryYs Episcopal Church 
is less than two hundred (200). feet, and that the -waiver signed 
·by St .. l\/iary' s Episcopal Church was not signed by the governing 
body on authority of saici church. The appellants are not mernbeTs, 
or in any vvay connected with said church .. 

The evidence establi.shecl tha.t the duly authorized gov­
erning body on authority of St. Mary's Episcopal Church is the 
Rector, Wardens and Vestrymen, and that all instruments of- said 
church nornrn.lly are executed by the Senior hfardexi anc~ attested to 
by the secretary. This parish h2s no rector, but the bi.shop of 
the diocese appointed Reverend J. Baristow Bray as the priest in· 
charge to take the place of the rector. The secretary of said 
church testified that at a meeting of the Rectoi", Vfardens and 
Vestrymen, the question of a waiver came before them. There was 
no objection to the granting of a. license to the ap~)licant, -but 
they did not il1rant to sign a written consent to the sc::Jne, ·and. au th~ 
orized the legal advisor of sEdd church to VJTi te a letter to the 
clerk, informing her that there vmre no objections to the grantj_ng 
of a license. On receipt of the letter from the lav~er, the clerk 
advised that the letter was not suf'ficienti that the .-Naiver must be 
filed in the form prescribed by the Commissioner of Alcoholic Bev­
erage Control in Bulletin #4. The \Yai ver vias then executed by the 
Senior Wa.rden of the . church anc1 attested to by the secretary. The 
instrument was approved at the meeting of the Rector, Wardens and 
Vestrymen. · · 

The waiver appears valid on its face, having been ex­
ecuted by the Seriior ~Varden, an6. attested. to by the secretary of 
the governing body on authority of said church~ \Nhile it. may be 
attacked by members or officials of the church as not being pro­
perly authorized, it ca.m1ot be attacked collaterally by the ap-­
pellants, who are in.no vmy connected w:Lth the church. 

The action of the local Board is therefore affirmede 

Dated: Jm1.e 30, 193L~. 

D. FREDERICK.BURNETT 
Conrrnis sioner 
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6. . . AP.PELLATE DECISIONS 

ROSE KASS, 
AppellantJ 

-vs-
.• ~ 

MUNICIPAL ·BOARD ·op ALCOHOLIC. 
BEVERAGE CONTROL OF THE CITY 
OF BAYONNE (HUDSON COUNTY), 

Hespondent. 

BULLE'i1IN NTjMBER 39. · 

ROSE "KASS VS. BAYONNE • 

ON AP2:EAL 

'CONCLUSIONS 

Charles Ru-:~enstein,, Esq·., Attorney f-or ApDellan~ 
Patrick J. OY.Com1ell, Esq.-, Attorney.for Hespondent. 

BY THE COMI1FtISSIONER: 

A temporary Retail Consru11ption .License ii-Vas issued by 
the local .'Board. to. Bose Kass and Stanley Kuprel as. partners for 
premises located at 680.Boulevard, Bayonne •. Since that time, 
St:·anley Kuprel has 1Ni thdra~wn from the business and the. business · 
is bei.ng· conduc.ted by the ·appellant. A permanent lic_ense was 
·denied and· an .appeal duly filed~ 

The respondent asse~ts that.the denial of the appli­
cation was· justified because ·of. the conduct of the appellant.. At 

.'the .hearing, it was established .by the evidence that th,e apy;el- · 
lant violo.ted the rules .and regulatiu::i.s of the local Bodrd i:;:1 ·~tat: 

1.. The ap:Jell2.nt did not clqse the :.n"emise.s at the 
closing hour,, .but conducted her bu._siness long after the time set 
for closing. . 

2. ~he ·appellant permitted women to be ~erved alco­
holic beverages j_n the bu.ck room of the licensed premises. 

It further appears that the appellc:mt moved to 7$4 
Broadvv-ay· and. sold alcoholic . beverages vvi thout having f j_led aD·:'Jli­
ca tion for transfer, or publishing notice of intention to· api:>iy 
for transfer. This constituted a violation of tho Control Aot, 
Section 23. 

These:firidings require affirmance of the action cf 
the.local Board in denying the license • 

Dated~ June 30, 193Ji,. 

. D. FRED ER I CK BUHl'JE'TT 
Commissioner 

7 •. APPELLATE, DECISIONS -:- THOlVlAS J. FL.ANAGJU'J VS. HOPEWELL 
BOROUGH 

THOM.AS J. FLAf\JAGAN. J 

.: Appellant, 

-vs_; 

BOROUGH COUNCIL OF THE BOROUGH 
.. OF HOPEWELL (MERCER COIDJTY)., 

.Respondento 

ON APPEAL 
CONCLUSIONS 

James A. 11/icTague, Jr., Esqo, Attorney for Appellanto 
David L. Smith, Esq., Attorney for Respondent. 

BY THE COMMISSIONER~ 



BU.LLETIN ,.NUMBER .39 • SHEET #9 

8. 

.A.ppe;J..l,ap.t applied foI'. a P.le.nar-y retail .9ons.t.µnpti.on 
license,. a.nd thereafter· the application vv~.s.· do:p.:i:~d. _ .. A11 :?-ppeal 
was duly filed from the denial and has. ·c<;nne qn. for h~~tr:Lng~:"· 

• . • j : ' • 

· ·Respondep t asserts that tlie appl'ic,a t1.9D;: .of ~the.. ap-. · 
pella.nt vms properly denied in vievv of the resolution adopted 
by tt:;, prior to:· the issuance of any licen$e.9 limitii.1g·. the number 
thE;.reof to t·11vo ·~nd its issuance of that number. ·The e:ri.a~:tmen.t .. 
of ,..tP,e. :resolution was properly proved as was the issuarice· of tvvo 
licenses prior to the' ac'tion. to.ken oi1 a'ppellan-t 1 :3 c.~ppJ~ica~t:;iop. 
Althou~h the li~itation is subject. to appeal,:it.shoul~ .. pot be· 
upset on appeal rinles·s. it clearly appear·s to be unrea~s9nable 
either.iD,its adoptio'1i or its applico.tion to· the appell.ar1t .... 
Hyrnari :-v?. Branchbu~"g T.ovmsh.~p Committee,. Bull.et.in 3??.:,.·f~~r!1 .. 18 .. '.. 

Counsel· for 9.pp.ellant does not contend that the limi-­
tation was .in itself unreasonable, .but asserts that: inasmuch as·' 
a'ppell.a.nt f s application was filed prior to the two b.ppiica.tions 
eventually gratJ.te·d that appellant vw.s unjustly di-scriminat.ed, 
agairist9 · · · 

This" contention i.s- factually ur1som1d, becµu9e: the 
appeal· is. frorn th.e· de1i.ial .. of appellant 1 s second appli c;i t_ion 
vlfhich ··was f~led subsequentlir to the applications granted.,. · 

Th~ appell~nt~s premises consist of a gasoline. sta­
tion and a bonfectione~y·store. The two applications granted 
were for twcr hotelso 

Even in the absence Of any resoiuti~n lir.~iting the 
number ·of licenses to .be is sued, the refusal to issue a license 
fo}:~ a candy store was· clearly proper. Shapiro vs" Munici·pal 
Board of Alcoholic Beverage Control of Trenton, BD:lletin 34, . 
Item 8. · 

The action of the respondent Board is therefore 
affirmed. 

Do FREDEHICK BUHNETT : 
Dated~ ·June 29, 19.340 Conrril]_s sioner 

APPELLATE DECISIONS -- COLONNA VS o MONTCLAIR. 

'rI:TOMAS COLONNA, 
Appellant, 

-.vs- , 

BOARD OF' COMJ\HSSIONERS 
OF THE TOWN OF JVJ.ONTCLAIR, 

Respondent. 

ON APPEAL 

COl-TCLUSIONS·. 

Nathan Ao ~fuitfield, Esqo, Attorney for the Appellanto 
Charles IL Hanks, Esq., Attorney for the Respondento 

BY THE COJVfUlISSIONER~ 

On December 28, 1933, the respondent adopted an 
ordinance limiting the number of Plenary Retc:dl Consumption 
Licenses to hvelve (12) and the number of Plenary Hett::il D-istri--



SHEET #io· BULLETIN ·NlJ"irlBER. 39. 

butio'n: Lic.en·ses to ten· (lo)· and· issued· the allotted, number of 
both. classes~ o.n:February '28;· 1934 :a.ppl_ication vvas'. filed by 
appellant for a Plenary Retail Distribution License ·and· there­
after said appli ca tipn was denieo.. .An appeaJ.- was duly filed 
from the ·denial.· and. h?-s ~ome _on· for hearing;.· · · · · 

. . : Resp~:mcient contends th{:lt. said app°l·icattor1· was pro-· 
perly d.~nied iri vietv of tne ord~nance.. Se'ction. 37· of the Con­
trol Act expressly, authorizes ·municipal issuing author.i ties to 
lirni.t ·the nuniber ·o:r· retail licenses to be issued.;_··· :Although·· 
such. a limitation is. ·subje~t to ap1)eal· it should-not~ be upset 
on a pp ea~ Unless· it ·clearly appears to. be unreasona:ble, either 
in its 'adoption or. its .«::i.pplicc:~tion to ·the appellant. B:~e -Rvman 
vs. Brarichbur'g" Tovvnship Committee, Bulletin #37, ._Item. ~¥18:.,: ._._ ... 

. . . The populatioµ, of the Tovvn of Montclair is approxi-
mately ·42 ;ooo o The.re: are twenty-tvm (22) retail licensees oper-
a tl.ng therein. ~he respondent Board claimed that the ot·dinance 
permitte·d a sufficient number of licenses to meet existing ¢1..e .... : 
mands. The appellant contended that no retail distribution ·li­
cense had been issued for premises in the vicinity of his place 
of busi~+e-s·s. It does appear that two rs tail consun1pt~on licen~ 
ses had ·beeri granted for premises u-vithin. a block of those· of· . 
appellant.· These two licensees could sell for off-premises con­
sumption. .Appellant claimed that his customers would not buy 

. a1c·oholic bevero.ges .except in o. ·store where no drinking VL'as per-:-... 
mitted .... 

The burden of proof requisite to demonstrate that a 
community. needs or virill be rrtore ·properly. or conveniently ser­
viced: by' ai"'1.other ·liquor store is difficult to sustain, especial­
ly in the- case of a distri-bution license for off-premises con­
sumption. · For, ·with tel·ephone and transporta.ti on facil-i tie-s, 
such a store can properly service an area of much greater ambit 
thc:.n a consumption license. It is very largely a matter for the ex­
ercise of soUJid discretion by.the governing body of the particu-
lcff municipality. Its decision may be :reversed if it fails in 
the ultimate test of public necessity and convenience. In the 
instc.~nt case, the appellant has failed to sustain the burden of 
proof. The action of the respondent Board is therefore affirmed. 

Dated: June 30, 1934 ... 
Do FREDERICK BURNETT, 

Commissioner 

·9. APPELLATE DECISIONS - JOSEPH M. SWEENEY VS. ASBURY PARK.· 

JOSEPH M. SWEENEY~ 
Appellant, 

-vs-
MAYOR AND C01i1'JCIL .. OF. THE CITY 
OF ASBURY PARK .. {MONM0Ul1H COUN'TY) , 

Respondento 

) 

ON APPEAL 
CONCLUSIONS 

VinCE?P.t P. Keuper:, Esq.; Attorney for Appellanta 
Benjami11. Vcm. Tyne~ Esqo, Atto_rney for Respondento 

BY· 'i1HE . COM.1V1I SS I ONER:. 

On May 18, 1934, appellant applied for a Plenary Retail 
Consumption License and the:ceafter the application was denied. 

.. 
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An a:ppe(.;_l was duly filed from the denial and. has come on for hear­
ing.··- At the h.earlng it was stip1flated. that there were no obj ec­
tions t_o ·the character and fi tne$s of the appellant a.nd that appel~ 
lant had complied with all the fc?rmal requirements pe~tain1n.g to 
his application .. 

Respondent asserts that the denial of the applicLtion 
was justified b~cause.neighboring residents objected. The ob­
jections ~ere based on a general_desire not to permit any sale 
of alcoholic beverages in the neighborhood" ·where the~ prernise.s­
are located in a residential neighborhoo~, such objections may 
afford a reasonabl~ basis for a refusal to issue a license. See 
Vannozzi vs .. Municipal Board of Alcoholic Beverage Control of 
Trenton, Bulletin #35, Item #7. 

Counsel stipulated hm:vever, that appellantrs premises, 
which consist of a hotel, were located in a hotel neighborhood. 
It appears from the-evidence that licenses were issued to nine 
hotels within the municipality, two of them vdthin a few hundred 
feet. -·of the appellant~ s.. The mere fact that there were obj ec­
tions to the issuance of any licenses in a n0~ighborhood v1ihere 
several had already been issued; does not afford a reasonable 
basis .for refusing to issue a licenseo 

The &ction of the respon~ent Bo&rd is therefore re-
versed,, 

Dated: June 30~ 19340 
D., FRED ER I CK BURNET'r 

Conmiissioner 

lOo WAREHOUSE RECEIPTS -·As COLLATEEAL - SALE OF .LIVUOR ITSELF 
RE~UIRES SPECIAL PERMITo 

July 1, 1931:, 

Edvvc:,rd R. McGlynn, Esq. 

Dear Sir~ --

If it be6omes necessary, in the event of a default, 
for the Bank to actually.take possession of the goods repre­
sented by the warehouse receipt and the beverages themselves as 
dis~inguished from the warehouse receipt are to be sold, Special 
Permit may be obtained from the Commissioner to effect thc-necss­
sary sale. T.he. fee cannot be dE:.:tormined until _the inventory· is 
.submitted but will be re.stsonable in any ev~nto 

Very truly yours, 

Do Fx·ecleri·ck Burnett 
Commissioner 

11. LICENSES ,_ OTHEH MEhCANTIL:S BUSINESS - WHAT CONSTITUTES 
0 

June 27th_, 19.31~ 

My dear Commissiml'er~-

There seems to be a little misunderstc:~nding with sev­
eral of our places selling alcoholic bevertLges in the line of 
conducting sales of merchandise of othor character. 
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I have in question an applicant for a retail consump-
tion license who has conducted a delicatessen store.. He ·seems . 
to:· be. under the impression that if. tJ;iis merchandise is moved to.··.''. 
anothe:r room in the same building o.nd not· in the SD.me room where 
beverages are dispensed, he would be permitted to conduct these·.' 
sales. I have interpreted your ruling to him and acivised him· of 
the fact that it is absolutely necessary thc:: .. t he d.iscontinue­
sales of this character in the same building where alcohdlic bev­
erages are dispensed. 

Will you kindly advise me if I have giVen him your 
right interpretation of the law as I cont~nd-that it is illegal 
if .. the business is conducted under the same roof that the a.lco­
holic bey~~ages are soldo 

Very truly yours, 

Harvey G. V\Tismer, ToVvn Cle.rk 

Harvey .. G·. Wismer, Tovm Clerk, 
Phillipsburg, No Jo 

.. Ju1y· i~ · 19J4. 

Dear Mr .. -Wismer~ 

I have yours of Ju_ne 27th and believe your interpre­
tation is too -broad and too severe. 

The question is. not ·whether t1ivo different businesses 
are conducted under the:: same roof, but whether the premises on 
which the consumption license is exerc.ised are subst&ntially 
separate and distinct from the premises on which the delicates- · 
sen store is conducted. It is a question of fact in·each in­
stance. All the pertinent facts would have to be presented and 
accurately diagramed in order to determine the ultimate conclu­
sion on ·the facts... In the absence of sufficient data on vvLich 
to form an orJinion, I cannot advise you as to the particular 
licensee.. This ruling, therefore, me1 ... ely go.es to th~; extent 
that the mere fact that two different businesses are conducted 
under the same roof does not of itself v:iolate the lawo It may 
or may not, all depending as aforesaid on the particular factso 
See Bulletin 35, item 15; also Bulletin 38, item 6. 

Very truly yours, 

D. Frederick Burnett 
Commissioner 

12. TURPITUDE - WHAT COHSTITUTES - DISORDERLY HOUSE 
TURPITUDE - MITIGA'I1HJG CIHCUMSTi~NCES - DISOUALIFICATION 
APPLICATIONS - FALSE AFFIDAVITS - SUPPRESSION OF CRIME 

D. Frederick Burnett, Commissioner 
Department ·of Alcoholic Beverage Control 
7 44 Broad St.,· 
Newark, N. J. 

Dear Sir: 

June 27, 1934 

Your opinion in the following m~tter will be greatly 
appreciated. 

• 
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J\ ioc2~1' citizen, residing ln the city for the past fifteen years, 
made application in December, 1933 for a Tempo;rary Plena.ry Retail 
Consumption License, and in his application ste.ted that he had 

··hever been convicted of a crime·. · · 

The Board of Coinmis~ioners grcmted this person a license., .. ·also. a 
: p€jrmarient license in .. .Apr:Ll, 1934 to expire June 30th. He· ~s· 8-f?ain 
m~king application as of July lsta 

Howev·er it has come to my .notice at. this time 'vJher·ebY~· o.u:r' · :LirVes­
tigatlon of the Court -records reveals.that this person wa;s coi1~ 
victed. on 'a charge of maintaining a Disorderly House, iJi t.he. City 
of Pater.sqrt, N. ·J. ·and fined Five Hu11dred ·Dollars on JiJ.ly .J.E5, .1912 
iri Specfal _Sessions .9ou.rt, of. Passaic County a · · · · · .; • . .· 

1N11at is the status in this personYs case, are tlH~ Board. of Commis­
sioners duty, bound to r~fuse the license or in view of the fact 
that this pers6n convicted TwBnty Two years ago, and having lived 
a life of a resp.ectcle: citizen and business man since, give the 
Board of Com:rnissioners povver to use their own good judgement in 
the matter.-_ ·· · 

Ryan Vandervalk, Chief of Police, 
Borough of Hawthorne, No J. 

I have yours of the 27th. 

Very truly yours, 

Ryan Vandervalk, 
Chief of Policeo 

July 1, 1934 

V,1bether conviction of maintaining a disorderly house 
constitutes conviction of a crime involving moral turpitude de­
pends on the facts in that case, since the term disor~erly house 
is generic and covers a multitude of different kind of sinsQ 

. If the particular crime dj_d ii.1vol ve moral turpitude, 
then the -mere fact that the eonviction ·was 22 years ago and .since 
then he has lived down the pc.st anc!_ been a respectable citizen 
and business man, does not help him and the Board of Commissioners 
have no· option except to refuse the licenseQ Such happily miti­
gating circumstances do not change the conclµsion tha t11e ,_is dis­
qualified if you once find that the crime did involve moral,tur-
pi tude a 'See Bulletin 17, item 1. . 

c- I sympathize with tlw situation and it ·m.igh t well be · 
that ~n 'some proper cases more good would be done than harm by 
allo-vving him to have o. license i.ns_tead of de:pri vin·g him, because 
he: had been convicted of a crime. involving moral turpitude a 
score of· years ago. It is not ·my function, hov1;-ever, to speculate 
on ~1at might be the better policy because the Legislature has 
made it a law that if he is once convicted of a crime involving 
moral turpitude, he is thereby disbarred for all time from having 
a liquor license. Hard as that may be in the particular case, it 
is probably the.only practical and workable ruleo Hence if the 
Board of Commissioners find that the crime did involve moral tur­
pitude, they are in duty bound to refuse the licenseb 

· The thing which disturbs me most, however, is the fact 
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that· in his: application· he stated that he had never been convict­
ed of .a crime~ It· now appears· that. he has been o .• ~he statute, 
sec. 22, provides that false statements or suppression of material 
facts are not only grounds for revocation (and hence for rejection) 
but also tha.t any person who knovifingly misstates· any material .f.$.ct 
under oath -in his -app·lication shall be guilty of a misdemeano.r and 
punished ac.cordingly o Therefore, i1Ji thout more, I am of opinJ.on. 
that this application should be rejected, or, if issued, revoked; 
and· furthermore'" .. that it·: is yqur ctuty. to bring the matter to the 
attention of· and lay the· facts· before.the Prosecutor because ·it 
appears. that a ·crime .has. been corrnni tted if the applica ti.on has · ' , 
been stVorn to.--' If it tvas not svi.i·orn to; .it shou.ld never have been . ., . . . . . 
receiveao 

Very truly yours, .. ·.· 

D .- .Frede.:cick Bu:cn.ett 
Corr:u11i s s ion er 

13" RETAILER - WHAT CONSTITUTES - DIFF'E.L:rnNCE BETWEEN FEDEHAL 
AND STATE DEFINITION 

July 5, 193~, 

Dear Commissioner:· 

In·Bulletin No. 33, Item 5, you say that the holder .. of. a 
plenary retail consmnption license may sell alcoholic beverages 
in any quantity that he pleases and that there is no objection 
to selling beer or ale in quarter, half or whole barrels. 

Is it not necessary that such a plenary retail consumption 
licensee have a $50 Federal S~amp? Most plenary retail consump­
tion licensees have only a $25 stamp·. 

Q> 
Very truly yours, 

John Erskineo 

July 6, 1934 

Dear Sir~ 

The ruling you men ti on referred only to the C.1ues tion asked •. 
The holder of a New Jersey ·plenary retail consumption license is 
not limited to any maximrun quantity._ There is, however, a differ­
ence between the Federal and State definition of a retc;dlero 
Under the State law a retailer is one who sells alcoholic bever­
ages to consumers. Under the Federal law anyone making a sale of 
five gallons and over is classified as_ a vvholesaler for tax pur­
·poses and therefore requires a $50 Federal Tax Stamp o 

Very truly yours, 

D. Frederick Burnett 
Commissioner 


