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NEW.JERSEY 

)'HENRY J. OVERMANN' 

Plaintiff in Error. 

vs. 

RonoitEN CIT1: BANK, 

l 

.Deft in Error. I 
"""""""==="'""""""'""""""'="'-'~=- =-=-- -=~=-- J 

Writ of Error_ to 
Supreme Court. 

S'l'EPHEN B. RANsoM, Att'y for Pl'ff in .ll'tror. 
J. RAttVEY LYoNs, ..Att'y for .Def't in .Error. 

This is an action of Assnmpsit commenced by the plain-
tiff in error against the defendant in error, in the Supreme 10 
Court of this State, by summons returnable July 30, A. D. 
1861. 

DECLARATION. 

The declaration contains Five Counts, viz.: 
FrnsT CoUNT.-For that whereas, certain persons doi 

business under the fh•m name of Andre Brothers, o 
twenty-ninth ~ay of October, in the year of our Lor. 
thousand eight hundred and fifty-nine, at Hobok£ 
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to say at the City of Hudson, in the county of Hudson, and 
within the jurisdiction of this court, made their certain 
draft or cheque in writing, commonly cailed a check on a 
bank, under and by their said firm name -of Andre Brothers 

• - ' and directed the same to the defendant, and thereby then 
and there required the defendant to pay to the plaintiff 
twenty-seven hundred and thirty dollars, and the defendant 
then and there accepted the same, and then and there 
promised to pay the same, according to the tenor and effect 

10 thereof and of its accept~nce thereof. 

SECOND CouN-r.-And also for that whereas, the said per-
• sons doing business under the said ffrrn name of Andre 
Brothers heretofore, to wit: On the twenty-ninth day of. 
October, in the year 0f our Lord one thousand eight hun-
dred and fifty-nine, at the City of New ¥ ork, in the Stat~ 
of New York, that is to say at the City of Hudson afo1:e-
'3aid, and within the j nrisdiction aforesaid, by their said 
firm name of Andre Brothers, made their cer-tain other 

20 check or order in writing, dated the day and year aforesaid, 
and directed the same to the said defendant, and thereby 
required the said defendant to pay to the order of the saiJ 
plaintiff the sum of twenty-seve.n hundred and lhirty dol-
lars, and then ~nd there delivered the said last-mentioned 
check o!· order, to the plaintiff,' who afterwards, to wit, on 
the thirty-first day of October in the year last aforesaid, the 
thirtieth day of October, in the year last aforesaid, being 
Sunday, to wit, at the City of New York aforesaid, th~t is 
to say, at the City of Hudson aforesaid, according to a cer-

30 tain usage and custom of a certain voluntary as3ociation of 
banks, banking inst~tutions and individuals, called the Clear• 
ing House of the City of New York, in the State of New 
York, of whicl1 association the said plaintiff and defendant 
were then members, and to which custom ahd usage 
the said plaintiff and d3feneant were bound to_ conform 
in their transactions with each other, and upon the 

'th of which custom and usage the said plaintiff re-
d the saiµ last mentioned check or order from 

~d Andre Brothers, and paid them a valuable con-
for the same, which usage and custom is as 



follows, that is to say: that all drafts, checks· and orders 
drawn upon any oPie of the said banks, banking institutions 
or individuals so associated together under the said name of 
the Clearing Honse of the City of New York, or doing bu-
sines-, or making their exchanges through the said Clearing 
Hllnse, sent for payment throngh the said Clearing House, 

·to, and received ~by the said .bank, banking institution or 
individual on whom the same was dr~wn, should, in case 
of non-acceptance or non -pay1nent by the snid 'bank, bank-
ing institution or individual on whomthe same was drawn, 10 
be returned by the said bank, banking institution or indivi-
dual so receiving the sarrrn, to the bank, banking institution 
or individual~ sending the same for payment as aforesaid, on 
the same day on which the same should be so received by 
the said bank, banking institution or individual on which the 
same was drawn, or at the farthest on the morning of the day 
after the said receipt of the same by the said Dank, banking 
institution or individual on whom the same was drawn~ be-
fore the commencement of business hours of that day, to wit, 
before the hour of ten in the forenoon of that day; or in de- 20 
fanlt thereof that the said bank, banking institution or indivi-
vid nal th us failing to return such draft, ch~ck or order as 
·aforesaid, should be deemed and held to have accepted the 
same, and· should be liable to pay the amount thereof to. 
the hnlder of the same, whether the same b:tnk, banking 
institution or iadividnal, on which the saiJ. draft, check ·01• 
order had_ been drawn, had fonds of the drawer of the said 
draft, check . 01· order, sufficient to pay the same or not; 
sent the said check or ol'der through the said Clearing 
House to the said defendant, who then and there, to wit, on 30 
-the said thirty-first day of October, in the year last afote-
said, to wi~, at the city of Hudson aforesaid; received tlie 
sarne into its possession·; yet the said defendant did not re-
tnrn the said last mentioned check or qrder to the said 
plaintiff, either on_ the said thirty-first day of October in . 
the year last aforesaid, the day the same was received as 
aforesaid by the said defendant, or on the next day there• 
after, at or he.fore the com·menccmcnt of business hours, to 
wit: at or before the hour of ten in the fol'Onoon of that day-, 
or at any other titne on that day; and hath not paid the said 40 
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sum of money in the said last mentioned check or order 
specified, or any part thereof to the said· plaintiff although 
often requested so to do; bnt on the contrary thereof, the 
said defendant returned the said last mentioned check or 
order in its possession for a long space of time, to wit from 
the said thirty-first day of October in the year last afore--
said, the day the said defendant retained the same as. 
aforesaid u~til and upon the secor.d day of November in . 
the year last aforesaid, without giving the said plaintiff any 

i o notice whatever that the said defendant did not btend to 
pay the said last mentioned check or order.· By means 
whereof, and according to the said i1Sage and custom of the 
said Clearing IIouse aforesaid, the said defendant then and 
there accepted the said last mentioned check or order, and 
hy force of the etatute in such case made and pro'\'ided, the 
said defendant then and there became liable to' pay to the 
Baid plaintiff the amount of the said last mentioned eheck 
or ·order when it shoul<l be thereunto afterwards requested. 
And being so liable, the said defendant, in consideration 

20 thereof undertook and. then and there faithfully promised 
the said plaintiff to pay him the amoli11t of the said last men-
tioned check or order, when the said defendant should be 
thereunto atterwards requested. 

THIRD CotrNT.-And also, for that whereas the said pcr-
3ons doing business under the said firm name of "Andre 

• Brothers 1
' heretofore, to wit: on the twenty-nfoth day of 

October, in. the year of our Lord one thousand eight hun ... 
dred and fifty-nine, at the City of New York aforesaid, that 

30 is to say at the city of Hudson afores~id, and within the ju-
risdiction aforesaid by their said firin name of Andre . 
Brothers, made their certain other check or order in writing, 
dated the day· and year last aforesaid, and directed the same 
to the said defendant and thereby reqirnste_d the said 
defendant , to pay to the • order of the said plaintiff the 
sum of twenty-seven hundred a·nd thirty· dollar3, and then 
and there delivered the said last mentioned check or 
order to the plaintiff. And the said plaintiff in fact further 
saith, that at and before the time of the making of the said 

40 last mentioned check or order, there existed and still doth · 

.J • 



5 

exist in-the· City of New York; in the State of New York, 
a certain voluntary association of banks, banking ii1stitn• 
tions and in~H vi duals, known by the, name of the Clearing 
House of the City of New York, established for the pnr• 
pose of facilitating exchanges and co1lections between its 
members and all other banks, banking institutions and indi-
vid1,als in the City of New York and else,vhere, for whom 
any of its members might transact business, through the 
agency of the said association, which association of banks, 
banking instittttions and individuals had befo:re that time 10. 
adopted for-the govemment of all its members and others 
who transacted business through their agency at the said 
Clearing House, certain rules, usages and customs to which 
all banks, banking institutions and individuals belongtng 
to the said association, or transacting business through its • 
agency were bound to conform. ·Among which r·ules, 
usages and ci1stoms was the following, to wit: That all 
drnfts, checks and orders drawn upon any bank~ banking 
institution or individuals doing business, or making ex• 
changes or collections through the iaid. Clearing Honse, 20 
sent through the said Clearing ·House to, and received by the 
said bank, hanking institution or individual on whom the 
same was dra\vn, should in case of non-acceptance or non• 
payment, by the said hank, banking institution or indivi• 
<lual on ~·hom the ~ame ,vas drawn, be returned by the 
said bank, banking institution or individual so receiving-: 
the same, to the bank, banking institution or individual; 
sending the same for acceptance or payment as aforesa~d, 
on the same day on which the ·same should be received 
by the said bank, banking institution or individual on 30 
which the same was drawn, or at th.e furthest early on the 
morning of the day after the said r~cei pt of the same by 
th~ said bank, banking institution or individual on which 
the same was drawh before the commencement of business 
hours of that day, to wit: qefore the hour of ten in the 
forenoon of that day, or• in default thereof that the said 
bank, banking instituticn or individual, thus failing to re• 
turn such d1~aft, eheck or order as aforesaid, -should be 
deemed and held to have accepted the same and should be 
liable to pay the amount thereof to the holder of the-same, 4:0 
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whQtltef .. tbe, sa,id btmk, , bain~i-ng in~tit.utlo,n .or iadhddual, 
Q.Jl ~whieh -s~id • draft,. check l oi.· · order • had , been drawn, had 
fllnd:$ of ·tb~idrawer of the said. draft,. cheqk or order, suf-
fl~ieat to p~y the. s&me or not. An,d the said plaintiff .in 
f3Qt .furthe,r· ~~ith that before and ~t • th~ time ofithe making 
of, t,he; -~~id l~~.t men.tiotH~d eheck or or.d er,, and tor_, a long 
time.. af~er-warcl,~, to wit: .from/ thence- hitherto-, the, J3·ank of 
Cmn~,erc,e,. a banking instit,ution duly incorporated und.er 
the. l~.w~ of t_he State of New York, doing business in the 

t.Q City of New -York, in the Sta.te• of New York, .,va.s and still 
is a,, m,e,m;ber of the said voluntary association of banks, 
banking in1stit.ution:3 and individuals,· called! the Clearing 
II..Q.\l&e of:the .. Oity of New York, and th.en was, the agent 0f. 

tl):e. pl:ain.titr• -for the purpose of ·sending through . the . 
s~Jd. Cle.aring House al1l dra.f.ts, cheeks and orders _ be-
longing to ·the said plaintiff, to the banks, banking institri-
tiQns and individuals upon whom the same-might be drawn. 
fq,t;: ac~eptance and_payment., aceordi_ng to the rules, usages 
a.1;.1.d. cust_oms of the. Ela.id associatio11;, by means of which 

. 2Q $~i;q agency of the ·said Bank of Commerce, ·the said: plain~ 
titf bec,ame and· was, e_ntitled, to the benefit of all the rwl~_s., 
ti~agei,_ and <;ustoms of the sa:id Clearing Hous.e, and ~o 
w.J;iijc;b rule.s, usages and customs the said plaintiff was 

to conform.. .!,nd the plaintiff in fact. forthe1~ -saith, 
Hi~t b,efo1re an:.di ~t the time of the making_ of the las;t mefr 
tio,ned• check or ordm~, and for a, long• ti.~1e afterwa~·ds., to 
wit. : frO:llJ.· thenc~-hitherto the ''·0cean Bank," a banking 

• ii:;i,sH~~1.t-ion duly incorporated lH:1der-the laws of the, State: of 
Nie,w York, and doing business in the: City of New York in. 

3:@1the; sa_id, State of New Y o.rk, was and still is, a member of 
the,. ~a-~q; as~oci~tion;,_ call;e_d the•, Clearing Ifo,use of the (Jity 
of- :N,ew, 1fork, and: then wa~ aBd h-a~, siI;1ce; b,een the3 ag~n,t 
of'~liie• d:afond:ant. in, ~he- Qity of J:iew. Y-011k, to, re.ceiv;e for 
thi~~ q,efendant: ijt the:· said Clear,ing Honse- ih tlae,.0i.ty· of 
Ne~ Yor,k afo,resaid, aU drafts, ch~cks and orders,d·rl\w-n on 
the: •ija_i.q, cl:efendant,,. and: sent 'to. the. said• Cleari~g:: Ho.use,. 
a~d, send:: .~he. same.to- the~ defendant for acceptance:.-and pay• 
mien-t,, aqcovding;toJ t,he. rules,,usages, and' customs,Qf tb.~e s~id·. 

, CJ~'llillij~: .]lqns:t:}., . ))" n1,e~ns~ of.: which. said: ag~ncy,"of'. th:e 
401~i4~ <QlC~i~'i lan~;., the;, sa.;:i;dJ d_efendan.t, became, and:: ,,v~ ~ud 
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still isierttitle.d to the ben~lit ©f all ·,the said rules, usages 
and Clistorns of -the said Clearing'Ifouse,. and was a1;1;d -still 
is ·bound to _conform.to. the same. :~nd .the said J>laintiff in: 
fact;fnrther saith, that he, relying upon the said usage an\d 
custom of die· -said -Clearing House .herein before set forth, 
and •won the obli-gatkm of the said cl~fend,ant. to conform: 
the1:eto, and be. botmd thereby, and in. eons,idetati0n there-
of, .. received the said. last, r.nen tione.d che:ck or order :fron:1 the 
said Andre .Brother~, and paid them.'a valuable considera-
tion for t'he -same, to .wit: the said sum -of twenty-sev-en 1.0 
hu_ndred and thirty dollars, and ,afterwaras, to wLt:. on' th-e 
saiid twenty-nintl1 d.ay of October in the -year 1ast aforesaid, 
at. the City of New Y 01:k aforesaid,. to wit,: . at the City of 
Hudson aforesaid, deliv·ered the said las-t mentioned check 
or order to the said Bank of Commerge,. the. agent of the 
plaintiff as aforesaid, -for the purpos·e of having the same. 
sent to the"sai-d d~fendant t:hrough the,,s:aid Clearing House 
for<eacc.eptance · and payment, a.cco1rd~ng .to tae rules, us-ages-
ancl c·nstoms of the said Clearing. House ; which said last• 

t rnention.ed ehe,ck OJr OJrder the said Bank of Commerce af- 2(), 
te:rwanls, t,o· wit,: o,n the thirty-first. dtay of October in the 
year, Last aforesaid,: the-. tbirtieth day o.f Octoher· in the-year 
last aforesaid, being Sunday, sent to tlm said Cleari11g· 
House where the same wa.s on the said thirty-first da;y of 
Octo1hmr in the year • bast ,aforesaid, received hy the said 
Occa-rt Bank, the rugent of. the, d:efenidan.t as aforesaid:, for 
the said defend:ant,, and by th,e said Oc.ean: B:ank d:elivered.: 
to. th.e said defendant on th,e·._-sa•in:e tli.i'rty-first day of Octo·-
ber,., in the· year last aforesaM:, • to wit, at th·e -City of Rud'"' 
son aforesaid:, anld the, said, d.efondan.t then a-nd there, to wlt:. 3@, 
on tfre, said thfrt:y·-ffo~&t, druy of ·Octobor,_ · in the yea'r. las-t 
aforesa.i'.d,. to: -wLt.: a,t: th.e.QHy, :of Hudsom aforesaid·,. r.ec.efv:·ed.: 
the, said,last ment,ioned:.check • or ord:er,from its said ag~nt; -
the -Ocean ]fank and took the: · sam:e info its- possessiom. 
!et'. the.said:defendant•,di:d. not return.the,s-aid last: mention;. 
edi cheek or order' either to the., sa1<f Bani of Commerce,~ th.e: 
a:g<mit, ofttlie. s-aid: plaintiff,,, or.to1 the s-aid: plnintiff;:eithet. 
on1 the;s.aid::thirty,.-,first;d4;Y·o£·octobe:1dm tlie 0 year:· Iastafore'" 
said:, .. t tlte·. daJ> the. same .. mas: receiv~uF;as .aforesaid,:, &y·· .the:; 
,saidl <lefondan:t-.-,Grrow the ; n.ex,t·.d~.f>·'' Hier.e.after,,at',or. befote·tfhe.~40_; · 
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co.minencement of business honrs, to wit : at or before the 
hour of ten fo the forenoon of· that day, or at any 
other time on that day ; but on the· contrary thereof 
the said defendant retained the said last mentioned 
check or order in its possession for a long space of 
time after it so receiv·ed the same as aforesaid, to wit: from· ·• • 
the said thirty-first day of October in the year last afore-
said, the day the said defendant received the same as afore• • 
said, until and upon the second day of November in the . 

1oyear last aforesaid,. without giving either the said_Bauk of 
Commerce, the agent of the plaintiff, or the said plaintiff 
any notice whatever that tho said defendant would not pay 
the snid last mentioned check or order; hy reason whereof 
and according to the said usage and custom of the said 
Clearing House hereinbefore set forth, the said defentlant 
then and there acce1)ted the said last mentioned check or 
order, and then and there became liable to pay the amount 
of the same to the plaintiff when it should be thereunto flf-
terwards requested. And being so liable, the said defend-

20 ant, in consideration thereof undertook, and then and there • 
faithfully promised the said plaintiff to pay him the amount 
of the said last mentioned check or order when it should be 
thereunto afterwards requested. 

FouRTH CouNT.-And also for that whereas heretofore 
to wit: on the twenty-ninth day of October, -in tbe year of 
our Lord one thousand eight hundred and fifty-nine, at the 
City of New York,-that is to say at the City of Hudson 
aforesaid and within the jn'risdiction aforesaid, the said de-

80 fondant, in consideration that the said plaintiff would, at 
the special instance and request of the said defendant, ,pur-
chase of the said persons doing business under the said firm 
name of Andre Brothers, their certain other check or order 
made 1 by them in writing, bearing date the day and year 
last aforesaid, and directed to the said defendant, thereby 
then and there requiring the said defendant to pay to the 
said plaintiff the sum of twenty-seven hundred and thirty 
dollars, and send the said- last mentioned check or order to 
the said defendants through a certain voluntary association 

40 of banks, banking institutions and individuals, called the 



Clearing House of the City of New York, undertook and 
then and there faithfully promised the said plaintiff to ac• 
cept the last mentioned check or order, 'and pay the plain-
tiff the amount thereof or retllrn the same· to the pla_intiff 
on the same day upon which the said defondant should re• 
cei ve the same, or on, the next day following before or at 
the commencement of banking hours, to wit: before or at . 
the hour of ten in the forenoon of that day. And the said 
plaintiff avers that he, confiding in the said last mentioned 
promise and undertaking of the said defendant; did after- 10 
wards, to wit: at the City of New York aforesaid, that is to 
say, at the Oity of Hndson aforesaid, purchase the said last 
mentioned check or order of the said Andre Brothers, and 
pay therefor the sum of twenty-seven hundred and thirty 
dollars, and did afterwards, to wit: on the thirty-first day 
of October in the year last aforesaid, the thirtieth day of 
October in the year last aforesaid being Sunday, duly send 
the said last mentioned check or order to the said defend-
ant through the said lJlearing Honse oJ the City of New 
York, ~whereof the said defendant afterwards, to wit: on 20 
the day and year last aforesaid at the City of Hudson afore• 
said had notice ; and although the said last mentioned 

• check or order was then and there, to wit: on the _said 
thirty-first day of October in the year last aforesaid July 
received by the said defendant and taken into its possession; 
yet tlrn-said defendant, not regarding its said last mentioned 
promise and undertaking, but contriving and intending to 
deceive and defraud the said plaintiff in this behalf, did not 
nor hath l\e yet paid the amount of the Raid last mention-
ed check or order or any part thereof to the said plaintiff, 30 
althongh often requested so to do, and did not return the 
said last meritiol)ed check or order to the said plaintiff on 
the said thirty-first day of October in the year last afore• 
said, the day on which the said last mentioned check or 
order was received by the defendant as aforesaid, nor on 
the next day following, before or at the commencement of 
banking hours, to wit: before or at the hour of ten in the 
forenoon of that day, or at any other time during that day; 
but therein wholly failed and made defanl~; and on the 
contrary thereof retained the said last mentioned check or iO 

3 
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order ~n its possession, without giving any notice whatever 
to the said plaintiff, that it would not accept and pay the 
Aame for a long space of time, to wit: from the said thirty-
first day of October in the year last aforesaid, the day it 
received the same, until and np0n the second day of No-

... vember in the year last aforesaid. And the plaintiff avers, - "' 
that after the said last mentioned check or order was re-
ceived and taken· possession of' by the said defendant, and 
while the said defendant retained the same in its posses-

10 sion, and before the said defendant had given the plain ti 1r 
any notice whatever that it would not pay the said checks 
and after the expiration of the time within which the said 
defendant undertook and promised the said plaintiff to re-
turn to him the said plaintiff the said last mentioned check 
or order, in case the said defendant should not accept and 
pay the same as aforesaid, to wit: on the said first day of 
November in the year fast aforesaid, at the hour of three 
o'clock in the afternoon of that day, the said Andre Bro-
thers, the makers of the said last mentioned check or order, 

20 failed aml became insolvent, and wholly unable to p~y the 
said last mentioned cheek or order to the plaintiff, and from 
thence hitherto hath remained and continued insolvent and 
wholly unabie to pay the said last mentioned check or or-
der to the plaintiff, and the said ·plaintiff hath been since 
the said failure of the said Andr8 Brothers wholly unable 
and still is unable to collect tbe amount of .the said.check 
or any part thereof from the said Andre Brothers, of all 
which the said defendant afterwards, to wit: on the day 
and year last aforesaid, to wit: at the City of Hudson afore-

BO said had notice. By reason of which said several premises 
the whole of the said sum of monev in the said last men-

&/ • -;,.. i_ 

1ioned cbeck or order specified, to wit: the snin of twent, -
seven hundred and thirty dollars still remains dne and u~-
paid to the plaintiff, to wit: at the City of Huds0n afore-
said, and the said defendant by reason of its breach of its 
said undertaking and promise as aforesaid become and was 
and still is liable to pay to th~ said plaintiff the amount of 
the said last mentioned check or order. 
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FrFTH CouNT.-The fifth count. is for goods sold and de• 
livered; for work and labor and materials; for money lent; 
for money paid; for money had and received by defendant 
for use of plaintiff; on account stated, and for interest. 

PLEA.-The plea is non assumpsit. 

This cause was tried at the May term, 1863, of the Hud-
son Circuit, and a verdict rendered for tlw defendant, on 
which final judgment has been entered. 

On the trial of' this cause before the Circuit Court of the 
County of Hudson, the following bills of Exception were 10 
allowed and sealed. • 

SUPREME COURT OF NEW JERSEY, j1 
HUDSON CIRCUIT COURT' 

MAY TERM, 1863. 

HENRY J. OVERMANN' 

V8. 

HOBOKEN CITY BANK, 

________ J 

In Case. 

Bills of llwception. 

Be it remembered, that on the twelfth day of May, in 
the year of our Lord one thousand eight hundred and sixty-
three, before Elias B. Dayton Ogden, Esq., one of the As- 20 

/ sociate Justices of the Supreme Court of Judicature of the 
State of New Jersey, at a Circuit Court, holden at the 
city of Hudson, in and for the county of Hudson, came on 
to be tried, the issue joined in manner aforesaid, according 
to the form of the statute in such case made and provided, 
upon the pleadings ~foresaid, ( pro ut tlte same) at which 
day, before the said justice came, as well the said Henry 
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J. Overmann, as the said " Hoboken City Bank,'; by theh• 
respective attorneys aforesaid; and the jurors of the jury 
aforesaid, whereof mention- is within made,' being called 
likewise; came, and were sworn to try the issue in manner 
aforesaid joined; and thereupon to maintain the said issue 
on his part, the said Henry J. Overmann offered himself as 
a witness, and was sworn, and testified as follows, viz : 

I reside in the city of New York; I am the plair.tiff in 
this suit; I knew a firm of the name of Andre Brothers; 

10 they were tobacco dealers; I l!ave known them eight or 
ten years; I was never in their establishment; I do not 
know who the partn'ers were; I knew Charles Andre per-
sonally; he managed the business. (Witness being shown 
check marked Exhibit A. said): The signature to this 
check is the signature of the firm of Andre Brothers, writ-
ten by Charles Andre ; I own the che.ck ; I gave my check 
for it on the Bank of Commerce ; I got it of Mr. Hollander, 
a bill broker, and friend of Mr. Andre ; I got it on the 29th-
·oc·tober, 1859; it was Saturday; I got it in the morning 

20 about eleven o'clock; I gave him a check for a large 
amount ; this was paid. (Witness being shown another 
check, said) : This is the check I gave for the check marked 
A.; the check I gave him was for $3,17!1 16-100; he gave 
me his check of $445 16-100, which was paid; I deposited 
the $2,730 check in the Ba~k of Commei:ce the same morn .. 
ing I got it, apd soon after I got it. 

Question.-Why did you make this ~xchange i 
Objected to by defendants Attorney, and allowed .. 

, Ans:wer.-I did it several times, and he with me, with 
30 the same kind of checks, and which had al ways been paid ; 

I made thi·s change of checks with Mr. Hollander to oblige 
him ; he had done it several times, and these checks hatl 
always been paid;: I next heard from the check on Wed-· 
nesday, November 2d, 1859, about eleven o'dock; they 
sent me word from the Bank ~f Commerce that they want-
ed to see me ; the cashier of Bank of Commerce, Mr. Vail,. 
told me the check was not good, that it was returned ; then I 
insisted upon it that the Hoboken City Bank, or the Ocean 
Bank, was boqnd to pay the check, as it did not come back 

40 in time; M~. Vail said I s-bonld pay "Bank of Commer~e'" 
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the amount of the eheck, -ati they we1~.e :not in fault; Yr. 
V-ail. then sent a note to th.e Ocean Bank, and I hear4-
tht}t it had been paid, and I ,went to see Mr. Vail again, 
aad he s~nt me to the Ocean Hank, ~n,d g.ot a note that 
it was paid ; I go.t the note deliv€red to • me fawk fron;t 
the bank; I paid the money then to Mr. Vai'l; 1 gave him 
a check for it the same day ; I paid it becaus.e I hau a deal 
of business ther.e; I did so with the understanding that tbe 
Hank of Commerce was to repay me the money if they 
·$ueceeded in ,getting it from Hoboken .City Bank .or Ocean 1@ 
Bank; Mr. Vail sent it ba"'c'k to Ocean Bank; a few days 
after I went to Ocean Bank to se~ about it; Andre Bro-
thers failed .on Tuesday aftePnooB, N o,veinber 1st, 1859; I 
deposited a-iwther -check of $3,180 0.f Andre Bretlters, on 
Hoboken City Banlt, on Monday, Oct-@ber 31st, 1859; ·botll 
checl5.s cam.e hack ~·he ,same day, vfa·~ November 2d, 185,9, 
the la.et .one was protes.ted:; the .other Wl\B not; I enelorsed 
them both . 

.And 6eing cr08N3Wttmtned,, ,saii,d -~ The natne of n. J. 
Overmann in this check is in Mr. Hollander;s hand,.writing";-20 
he put my name in because I gave him the money for it; 
,he is a bill-b1~o'ker; I know Mr. Raider; J: have known him 

, eight or nine· years.; he .is a .to·bacco broker; the check of 
$2,730 'has been on t .of my possession in 'Mr. Itollande:r~s 
hands ; fae had a suit against Mr. Raider and Mr. Andre; 
he borrowed this check from me ; I got it back .from hi,rn. 
after he had used it ; that snit was .against Mr. Raider , I 
don't know that Morris Hollander brought a suit on this 
check; I was suhpoonaed as a wit.tiess; (being shown a pa ... 
per pro ut the same); it is my signature; it was given in 30 
court while that trial was going on ; Mr. Dyatt wrote -th~t _ 
order and I s1gned it; he wanted to borrow the checks ; 
Dyatt was attorney for Mr. Raider. '11here was .110 consid-
eration passed from Mr. Holl21.nder to me when the check 
was handed over ; Mr. Hollander gave me the check of 
$3,JS0; it was not given to take up that check of $2,730; 
I paid the $3,180 check to the Bank of Commerce; I first 
learned on Tuesday afternool! that Andre Brothers had 
failed; I learned it from Mr. Hollander; I stied the Hobo-
ken City Bank in the C!tY of New York; that suit was 40 

4 
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broken off; it was on trial; it was not stopped by my re-
quest; I do not remember which suit was brought f!rst, 
mine or Hollander's; I don't remember whether Holland-
er's suit was brought first or not ; I had cashed the checks 
'of Andre Brothers for severai months, always through Mr. 
Hollander, never individually witµ Andre Brothers; I got 
no consideration for thus cashing them. I took them on 
the strength of .Mr. Hollander, and knowing that they were 
good ; I had cashed other checks for Mr. Hollander ; be 

w was a frfend of mine ; he used to sell my checks and drafts; 
I never had any from him that were not good until this 
one. 

Being 1·e-ewamined in oliiif, tho witness farther says :-
Mr. Hopper was at that time the notary of the Ocean Bank; 
at the time of Hollander's trial this check exhibit A, was in 
the hands of Mr. J onrnegan, Mr. Hollander's Attorney ; I 

- got the notice of pfotest of the $3,180 check through the 
mail the same day I got the check; if Hollander sued 
Raider,· he did it ,vithont my authority ; Hollander paid 

20 me the $3,180 check. 
The deposition of Henry T. Vail, another witness on the 

part of the plaintiff, sworn and examined de berie esse .be-
fore William H. Armstrong, Esquire, a commissioner for 
the State of New Jersey re5iding in the State of New York, 
on the 21st and 22d days of April, A. D., 1863, was read as 
follows, viz: 

IIenry T. Vail, sworn and deposed as follows : 
I reside in the city of New York, and· am cashier of the 

Bank of Commerce, and have been such for ten or twelve 
30 years. 

Q. ls the Bank of Commerce a mem her of the Clearin CJ' 
0 House? 

A. It is. 
Q. Is the Ocean Bank also a member of the Clea1~;ng 

House? 
A. It is. 
Q. Will you describe the Clearing House, its organiza-

tion, and its purpose ? 
A. It is an Association of the Banks of the city of New 

40 York for the purpose of a conveuient place for making their 
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exchanges with each other, and a daily settlement of the 
balances resulting from such exchanges. 

Q. Is it a voluntary Association, or incorporated 1 
A. Voluntary, and is not incorporated. 
Q. In what way are the exchanges made through the 

Clearing House? . 
A. The deposits made in each bank of this city ijre 

every day ·at the close of business, made up into separate 
packages for each of the other banks, which packages con-
tain the checks upon sud~ banks respectively, their eircu- io 
lating notes, and those redeemed by them. For the pur-
pose of making exchanges, these packages are the next 
morning sent to the Clearing House, and there distributed 
at 10 0 2clock; the p·ackages so distributed are received by 
the Clearing House clerk of each bank respectively, who 
takes the packages to their respective banks, where they 
,~re received at from half past ten to eleven o'clock, and 
examined for the purpose of ascertaining if made up cor-
rectly, if the chec){s are good, &c. , 

Q. vVho are the officers of the Clearing Honse 1 20 
A. There is but one officer, a manager, Mr. Lyman, 

who has employed under him several clerks. 
Q., ·when th~ packages come back from the Clearing 

House, and are examined, in case there are any checks on 
your bank not good, what is the custom of the banks and 
of the Clearing House with regard to such checks~ 

A. The Clearing House has nothing to do with them,; 
we return them direct to the bank from whom they were 
received through the exchanges, and the practice is so to 
return them before three o'clock, which we always endeavor 30 

J to do ; but at times with banks located at a d~stance, they 
are not reached until afte1r that hour. 

Q. Are they always sent back the same afternoon? 
A. By the Bank of Commerce they are always, but I 

find at times exceptions to this rule on the part of other 
banks, who return such checks to us through tlle exchanges 
th.e next morning. 

Q. Do yon ever receive them later than the next morn .. 
ing through the exchanges? 

A. ,v e do not. 40 
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. ·Q. Is not th.at the rule and custom of the banks assocJ .. 

ated together in the Clearing House ? 
A~ We have no form-ally adopted rules, but it is the 

rule .by univer~al practice. . • 
Q. In case a check protested or not good, comel' back to 

the bank which sent it through the exchang.es, to the ban'k 
on which it•was drawn, later than tLe next morning after it 
was sent to the Cle-a-ring House, is or not the bank upon 
which it was. drawn, liable to pay that check by the uui-

10 versal custom of the banks ·co1inected with the Clearing 
Housei 

(Question objected t~ by Mr. Lyons as being a question 
of law to be determined by the court.) 

A~ That is a qu·estion which I would ha'Ve to refer to a 
court of law. 

·Q. In case a ·check deposited in yo.ur bank l1pon an.0th .. 
er bank in the city which th~y returned as not good, should • 
no.t be ·sent back to you ·on the m:oriOing after yon sent :it 
with your exchanges to the Clearing Bot1s,e1 would you re-

20:ceive, it 'if ,afterwar.ds sent, or w01:1ld you hold the Bank 
upon which it was drawn as Hable to pay it i 

(The same objee.tion int.erpose,d by Mr. ~yon as. to the 
las;t p.rre'ceding ,questiom.) 

A. I shon1d' not ,reeei ve it and uefond them the amom~,t 
-without the ,consent of th€ party who deposited _it with us. 

Q. Is •not ,that the geneJtal ·custom ,of the hanks of this 
cityf 
! A. I beHel'e i:t is. 

·Q. How fong has it been the custom ? 
30 A. During the whole time ·of my £otmection ,w,ith bank .. 

ing, upwards of twenty years. • 
Q. Do you know 1 sir, whether the Ocean Bank ·was, in 

1859, the .,1gent ,of the Hoboken City Bank for the purpose 
of redee:ming ·their cir·culating notes, drafts and checks upon 
the said Bank in the ·cit:)~ of Ne.w York-? 

A. They were then the agents of ,the Hoboken City 
:Bank, checks upon which were sent through the exchanges-
to the Ocean Bank. 

Q. Look at that check mark@d "Exhibit A, on the .part 

• 
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of the plaintiff.'' . Was that check deposited in)our bank 
by Mr. Overmann, the plaintiff, and if so, when i 

A. I do not know as to this check, but one of the same 
parties, on the same bank, and for the same amount, ap-
pears to hav~ been deposited with us by Overmann on 
Saturday, October 29th, 1859; I do not receive deposits,, or 
pay money ; that is done by the teller of the hank. 

Q. Was the check of which you speak sent with your 
exchanges to the Ocean Bank through the Clearing House, 
and if so, when f . 10 

A. It was in th·e exchanges of Monday morning, Octo-
ber 31st, 1859. 

Q. ,v as it sent back to your bank marked '' no funds," 
or not good, and if so, when? 

A. It was1 in the cxcha11ges of Wednesday morning, 
November 2, 1S59. 

Q. Did you refu~d the money for that check to the 
Ocean Bank? 

A. Not at that time., 
Q. lVhy not i 20 

./· A. • Because on the day previous :M:1\ Overmann had 
ch.lled upon me, stating that the check would not be paid, 
or probably would not, as the nfakers of it had failed, and 
that he did not desire to receive the check back from me, 
and that if not returned to me in proper season by the 
Ocean Bank, he did not wish me to receive it from them. 

'Q. Was not Mr. Overmann's object in calling on Tues-
day to ascertain if the check was back ? 

A. I do not know what his special object was ; he at 
that time asked me if it had been returned, and was told 30 
that it had not. 

Q. Do you not remember his asking you on that occa-
sion, if the check should not have been returned by that 
time, if it was not good i 
,;i (Question objected to by Mr. Lyons, as heing of a con• 

. versation with Overmann, which is not evidence.) 
A. I do not recollect; think it qnite probable that he 

may have so asked me. 
Q. What course did you take with this check when it 

did come back to you i 40 
5 
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• A·. I addressed a note to Mr. Handy, cashier of the· Ocean Bank, to which l received a rep1y,_ and:in the mean-time, retained. the check in my possession ; upon . the re-ceipt of his rep1y, I.sent to Mr. Overmann; asking repay-Dlent for the check. 

Q~ Did Mr. Overmann repay y•ou fot the check? A. He did,. upon the nex-t day. 
Q~ Did you repay the· Ocean Bank ? 
.A. We did. 

l'0· Q. Being shown check marked "Exhibit B, on the part of. the plaintiff;" the witness is asked,." Is that the check :which Overmann gave you to pay the check marked " Ex-hibit A.?''· 
A. It is. 
Q~ Did Mr. Overmann a-t that-time keep J~n ·account in the Bank of Commerce ? 
A. He did•. 
Q. Do you remember Mr. Overmann giving you a check for $3,180 to take up a check of Andre Brothe.rs, on the 20 Hoboken City Bank, which came back markied "no funds" on th<r same day check- marked Exhibit A.came hack? A. I do. 

r· Q. Can you tell when that check was deposited with: yon, when it went to the Clearing House, and when it came back to you; I mean the check of Andre Brothers· for $3, 180.. • 
(Objected to, as the· check lias nothing to do with this controversy. Objection by Mr. Lyons.) 
A. I do not remember in regard. to its· deposit, and 30 being sent through the Clearing· Honse; it was returned to us dnring- bank hours, and not through the exchanges, hut at this time I do not recollect the date. 
The check of, Andre Brothers for $3,180, above ·referred-to, is offered in evidence, and marked "Exhi.bit C,. for the·· plaintiff." ' 
Q. Wh·en Mr. Overmann: ga-ve you Ms ch.eek to take· 

1·,p the $2,730 check on the Hoboken City Bank, did you put it among the general banking papers, or di-d he leave it wi-th you.for:the purpose of enabling you to ·see whether 



yott'-could: not make the Ocean Ila,nk or the- Hoboken Ci'ty 
Bank pay the check ? 

A. I first had it certified by our Teller, and charged to 
lEr. Overmann'~ account, then placed it among, the papers 
of the bank.in my possession,,telling M;r. Overmann,, I would-

• I so retain it for a short time, and that if the Ocean Bank or· 
H~boke~ City Bank. should find they had been• guilty: of 
latches·. in the· matte1~ and: d-ec:ide to: pay the check of 
Andre• Brothers,, I would tben of course repay him. The· 
check of Andre Brothers for. $2,730 ~vas,in the meantime· left.10 1 

with me by Overmann;· a while aft~r, on the Oceau Bank 
advish1g nm that they should· not repay it or~ allow-it, I 
tlien handed to them this identical check of H. J. Over-
mann on the Bank of Commerce, marked Exhibit B. 

Q.. When Mr. Over'rnami gave you the· check marked 
Exhibit B, was it not understood behveen you and Mr. 
Overmann that yon were· not: to use the: check unless the 
Ocean Bank refused to settle without a la:<vsuit. • 

(Objected to :by }.J:r. Lyons· as not evid'.enee:); 
A. lt'.was· not;.· there was 110 1 understanding.·;· the pay.;.·20· 

ment.was. an unqua1ified:one, and the prap-osition,to,retain:-
• the check was a voluntaty one on my part. 

Direct ·examinwtion closed~ 

Cross-·examination :by Mr~ Lyo-ns • for ,defendant., 
Q. Assuming that the $2;73'0 check was sent . by the· 

Ocean Bank to the Hoboken City Bank on the 31st day of· 
October, 1859, and returned to the· Ocean Bank on ·the 1st 
of November in that y~a-r .. for want of funds, to pay at Ho-·30 
boken· City Bank,. can you say that-that·is an .unusual couirse 
in mercantile usage with reference to a check dfawn·on a: 
hank out of.New Y·orlccity'1 

A. I cannot. 
Q.- Did you,. on ,your. investigation of the.:course ·of the 

check in question determine that the Ocean Bank m: Ho .. , 
boken City Bank had been· guilty of latches in ·their• deal-i 
ing with this check.~· • 

.A. I did not. 
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Q. Is the Hoboken City Bank a member of the Cleat•• 
ing House 1 

A. It is not. 
Q. Do yon kn~w the particular arrangement, if any 1 

which existed betwe·en the .Hoboken City Bank and the 
Ocean Bank 1 

A. 1 do not. 
I Q, Has the Olearing House introduced any new rule of 
mercantile usage a::i to exchanges by the medium of checks1 

10 and the liability of parti~s to clrncks? 
A. It has not. 
Paper _shown witness marked 5

' Exhibit No. 1, for de•· 
fendant," and he is asked, 

Q. What is that 1 
A. A copy of the Constitution of the New York Clear• 

ing House. 
Q. When you say that the Ocean Bank was the agent 

of the Hoboken Oity Bank for redeeming their circulating 
notes, drafts and checks, on the Hohoken City Bank, do 

20 you mean that they· redeemed checks on the Hoboken City 
Bank without 13ending first to the Hoboken City Bank for 
acceptance? 

A. I have not stated that they were the agent of the 
Hoboken City Bank for such purpose, not knowing what 
their arrangements were; but only that the Ocean Bank 
had notified us that we might put in their exchanges the 
circulating notes of and checks upon the Hoboken City 
Bank. 

Q. Did you expect from snch notification that the Ocean 
30 Bank would pay a check drawn up~m the Hoboken City 

Bank unless they first sent it to the Hoboken City Bank 
for acceptance? • 

(Objected to by Mr. Ransom for the.plaintiff.) 
A. Not at all. 
Q. Do you remember the date~ when Mr. Overmann 

first mentioned to you that he apprehended that the check 
for $2,730 would not be paid i 

A. It was on Tuesday, November 1st. 
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Direct examination resumed. 
Q. Yon stated on your cross-examination that you did 

not on your investigation of this $2,730 check determine 
that either the Hoboken City Bank or the Ocean Bank had 
been guilty of latches ; did you come to any determination 
on. that question ? .· 

• A. None whatever, except that there was no latches on 
the part of the Bank of Commerce. 

HENRY F. VAIL. 

• and Bworn before me, on the 
Examination taken, subscribed } 

days abov.e mentioned. 
• w~r. H. ARMSTRONG. 

Com. for .New Jersey. 

Deposition of George W. Duer, • another witness on the 
part of the plaintiff, taken de bene esse, on the 27th day of 
April, A. D, 1863, before William H. Armsti-ong, a Com-
missioner for the State of New Jersey, residing in the City 
of New York, was read as follows: 

Georg'e W. D'uer:. 
,. Q. Where do you reside? 

A. New Brighton, Staten Island. 
Q. Are you Cashier of the ,Bank of the State of New 

_y ork? 
A. lam. 
Q. Is your bank a member of the Clearing Honse of the 

City of New York? 
A. It is. 

10 

20 

Q. What is the custom of the banks of New York, cori-30 
nected with the Clearing House, in reference to checks 

.. i+ drawn upon any such banks and sent through the Clearing 
House for payment, in case they are not good? 

(Objected to, as that the custom of the New York banks 
can not affect the defendants.) . 

A. To retmn them to the bank from which they are re-
ceived. 

Q. Within what time? 
A. Th~ day they are received ; any time before three 

o'clock of that day. 40 
6 
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Q. In case they are not so returned, do you hold the 
Bank npon which they are drawn liable to pay them? 

A. '\Ve should make a claim to tha.t effect. In case the 
'bank was at a considerable distance, checks have sometimes 
been returned through the exchanges, not reaching· the 
bank nntil the next day. • 

Q. At wliat time next day? 
A. It might reach the bank at ten o'clock, and not be 

examined by ,tho Teller until 12 ];I., or 1 P. M., depending 
10 upon the amount uf business to be done. 

Q. I·fad yoqr bank, in 1859, any checks drawn by An-· 
dre Brothers upon the Hoboken City Bank, which were re-
turned "·no funds?" 

A. We had. 
Q. How were they sent to the ·Hoboken City Bank by 

your bank? 
A. Thro~gh the Clearing House to tile Ocean Bank. 
Q. Do you remember the day on which the checks were 

sent? • 
20 (Objection in that evidence in regard to those checks does 

not:affect the check in question.) 
A. I do not. 
Q. Do you· recollect how long after they were sent to 

the Clearing Honse it was before they wern returned to 
your bank? 

A. Not the precise ti me. 
Q. Was it the next day or the day afte1~? 
A. It was certainly not the next day, and I am not cer-

tain that it was the day after. 
30 Q. Do you remember the failure of Andre Brothers? 

A. I remember hearing of it at the time. 
Q Did those checks of which yon speak come back the 

day after the makers failed? 
A. I don't know the day they failed. 
Q. Did the Hoboken Oity Bank pay those checks? 
A. Not to the Bank of the State ot New Y 01·k. 
Q. Who did pay the Bank of the State of New York? 
A. The Ocean Bank. 

• 
40 Cross ewaniined: 

Q. If a depositor in your bank deposits a check drawn 
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upon a bank out of the Sta to of New York, w bat is the usual 
mo<le of trarn~mitting that check for ~cceptance? 

A. If any of the city banks have notified ns that they 
would receive checks c,n any of the ont of town banks, 
through the exchanges, ·,ve senq. them in tha~ way, if not, to 
some out. of town correspondent. 

Q. When yon send to such ont of to,vn correspondent, 
do yon send by messenger or by mail? 

A. We send by mail. Sometimes the Brooklyn banks 
send messengers over to ns, but we do not send messengers 10 
to the Bi·ooklyn banks, not as a regular business thing. 

Q. Thm:e checks that wero paid by the Ocean Bank, to 
which you refer, do you know whether they were paid be-
cause A~dre Brothers had fonds at the Hoboken Bank to . 
meet them? 

A I don't know. 
GEORGE SV. DUER. 

Sworn and taken before me, this, } 
27th day of April, A. D. 1863. 

WM. H. ARMSTRONG, 20 
Com. for Ne'll! Jens er 

The deposition of Parke1· Handy, taken de bene esse, be-
fore William II. Armstrong, Esq_., Commissioner for New 
Jersey, residing in New York, on the part of the plain tiff, 
was read as follows : 

Parker Handy being duly sworn doth depose and say : 
Q. Where do you reside? 
A. In New York. 
Q. Were you in October and November, 18fi9, Cashier 30 

of the Ocean Bank of the City of New York? 
A. I was. • 
Q. Was the Ocean Bank at that time the agent of the 

Hoboken City Bank? 
A. They were. 
Q. For what purpose? 
A. For redemption of their notes. 
Q. Anything else? 
A. We redee·med their checks which came to us throuo-h e • the Clearing House. 40 
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Q. Did you give notice to that effect to tho other banks 
of the city. 

A. We did; we sent them a printed circular. (Wit-
ness being shown a paper marked ·' Exhibit D," identified 
it as one of the circulars referred to by him, and. which he 
says, was got up by him, revised and printed at his sug-
gestion.) 

Q. vVas the Ocean Bank at that time a membei· of the 
Clearing House ? 

10 A. It was. 
Q. What ·was tho usage and custom of the bti.nks con-

nected with the Clearing House, with regard to checks 
which were not go0d, which were received through the 
Clearing House, as to tho time of their return to the banks 
that sent them? 

A. Checks on the city banks were returned the same 
day direct to the banks.· In case of checks not good on the 

• Hoboken City Bank, they would be returned the next day 
through the Clearing Honse; the same rule did not apply 

~Oto out of town banks,. as to the city banks. 
Q. (''Exhibit.A,'' on the part of plaintiff, shown to wit- • 

ness). Do you know anything about that check? 
A. I do not know anything definitely about that chr.)ck, 

except that I do know there were some checks of .Andre· 
Brothers on ·the Ifoboken City Bank that \"rere returned to 
us from the Hoboken City Bank as not good. 

Q. Do you remember.having a correspondence ~.vith l\tlr. 
Vail, Cashier 0f the Bank of Commerce, in reference to one 
of those checks? 

30 (Objected to, unless the correspondence is produced.) 
A. I remember that there . were some of those checks 

(check or checks) coming to us through the Bank of Com-
merce; I -do not remember whether there was one or more, 

·but I remember that the Bank of Commerce and the Bank 
of the State of New York had some; as to the matter of cor-
respondence, I do not now remember about. 

Q. Do you remember the Bank of Commerce claimirw 
• ' b 

that one of those checks of which you spBak, had come back 
too late? 
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A. r think there \Vas some snch claim ; the particulars 
I do not remember. 

Q. Do you remember that Mr. Overmann, the 1•1aintif' 
in this suit, was the payee of that check? 

A. I do not remember. I remember lVIr. Overmann 
calling to see me once oi· twice on the subject about the 
time the checks were returned to us as not good. 

Q. Do you remember telling Mr. Overmann, that your 
bank had paid the Bank of Commerce the amount of the 
check of which he spoke? 10 

A. I do not remember having told hini so; I do rernem-
b~r having said to him that I thought the check or checks 
were paid, bnt I found myself 1'nistaken, as soon after the 
interview I found the check or checks returned to us from 
the Hobo,ken City Bank as not paid ; there were some checks 
returned to ns from the Hoboken City Bank, which I sup-
posed ha<l been paid, hnt I found myself mistaken. 

(,J. Did tho Hoboken City Bank pay your Bank the 
cheeks whieh had been sent to yon by the Bank of the 
State of New York, of which Mr. Duer spoke in his exam- 20 
inatio11 ? 

A. I think nut; I think it ,vas 1iot paid when I left the 
Bank. 

Q. ·was the Ocean Bank ont the amount of those checks 
~vhen yon left? 

A. I think they were, part of theiu, or all, I don't re-
mem bet. 

Q. "\Vhen did yon leave the bank? 
A. I resigned my position as Cashier June 1st, 1860. 
Q. Do you remember Mr. Vail sending that check (Ex- 30 

bibit B., on the part of plaintifft shown) to your bank, to· 
meet this check of Andre Brothers, in favor of Overmann. 

A. I remember Mr. Vail sending some check, but can-
not identity this as the check. 

(}1'oss ·exa1nined: 
Q.· vVhen you speak of the Ocean Bank being an· agent 

for redeeming checks drawn upon the !-Ioboken City Bank, , 
,rere not such checks first transmitted to Hoboken to ascer-

7 
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tain whether they were good before yonr bank redeemed 
them? 

A. The checks or drafts on· the Hohoken City Bank 
principally came to us through the Clearing Honse, and we 
paiq the hanks sending them to us, through the Clearing 
Honse tho same da3;, and the Messenger from the Hoboken 
City Bank would call at the Ocean .Bank for their exchanges 
- either their checks or 11,otes - usually between the hours 
of tvvel vc and one o'clock, aml if the exchanges were not 

10 ready, wonld ,vait until th~y were, ,vhich was usually before 
'one o'clock. These exchanges we charged directly to the 
account of the Hoboken City Bank, and the Hoboken City 
Bank returned to ns any checks or drafts on them, that 
were not good, which checks or drafts the Ocean Bank re-
tnrnccl through the Clearing Honse, the next day, to such 
banks as sent them. 

Q. Tho checks that were not good, did not they come to 
the Ocean Bank, from the IIol,oken Citx Bank, in th6 ex-
changes of the next day? 

20 A. Not usually. 
Q. Did the tnessenger of the Hoboken City Bank, aftei 

he took his exchanges from the Ocean Bank, about one 
o'clock, to Hoboken, return from Hoboken the same day, 
nsnally? 

.A. It is my impr.ession that he did, if there were any 
checks that were not good. 

Q. Did the Ocean Bank pa.y the checks drawn on the 
Hoboken City Bank before ascertainin.g whether the account 
of the dra1,vor· of tho check at the Hoboken City Bank 

30 was good? 
A. We did,' bnt reserved the right to return them, if 

not good, as the circular states, (Exhibit D). 
Q. When such checks, which were not good, were re-

turned, did the Ocean Bank ask payment of the bank from 
which such checks originally came, to balance the credit giv-
en therefor? • 

A. We returned the checks or drafts "not good," through 
the same channel by which we received thom, to-wit: the 
Clearing House, placing the amount ·as so much money on 

40 
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the list or statement sent to the Clearing Honse for settle-
ment. 

Q- Did you then receive from the Bank from which 
st.ch check was originally sent 1:o the Cleari11g Honse, credit 
for the check retnrnod ·' not good?" 

A. Yes, we received pay at the Clearing Honse; it went 
to onr credit at the Clearing Honse. 

Q. Did the check (Exhibit B., 011 the part of the plain-
tiff,) drawn by IL J. Overmann, pay the Ocean Bank for 
the credit given to the Bank of Commerce, on account ofl0 
the check of _Andre Brothers, dated October 29th, 1859,for 
$2,730, being'" Exhibit A," en~ the part of the_ plaintiff? 

A. I don't rem cm ber. 
Q. Do you remember the course which this check, "Ex-

hibit A," took? 
A. I don't remember anything definite in relation to 

this check. 
Q. You have spoken of some claim made by the Bank 

of Commerce, on account of some unpaid check drawn by 
Andre Brothers; do you know whether the Bank of Com- 20 

- merce, after investigation, abandoned such claim? 
A. I don't remember anything in relation to the partic-

ulars. 
Q. When you say that the Ocean Dank were out on ac-

count of some checks! do you mean. that the Ocean Bank 
sustained any loss at all, on account of the check "Exhibit 
A," for $2,730? 

A. The checks returned to the Ocean Dank, as "not 
good," were, I think, some of them, paid before I left the 

· bank ; that is my impression, and the balance remained 30 
charged to the account of the Hoboken City Bank, on the 
books nf the Ocean Bank, which was unsettled when I left 
the bank. 

Q. (Repeated). 
A. I don't re1hember anything as to any pai-ticular eheck 

or checks. I don't know that the Ocean Bank sustained 
any loss during rny connection with the bank. 

Q. • Do you know whetBer check "Exhibit A," oc.ca• 
sioned any loss to the Ocean Bank? 

A. I do not. 40 
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. Q. Who took charge of the exdrnnges between the 
Ocean Bank and the Hoboken Uity Bank in the month of 
October, 1859. 

A. I think the third Teller, Mr. Hartshorn. The Ex-
changes from the Hoboken City Bank were brought to the 
Tliird Teller of tlie Ocean Bank, whose name was Hartshorn~ 
and he received the same, examined and conn ted the same. 

Q. What did Hartshorn do with them? 
A. He handed them over to the Receiving Teller. 

10 Q. "'\i\That did the Receiving Teller do with them? 
A. He distributed them to the pigeon holes or drawer& 

of the respective Banks belonging to the Clearing House. 
(~. What ,ms then done •with them? 
A. They were t11e11 sealed np ·with other funds, notes, 

e;hecks, &c., and ,taken to ~he Clearing Honse, and then dis-
tributed by the Porter to the messengers of the Banks that 
we had ExcbaPges upon. 

Q. ·what was then done with them? 
A. I suppose they '\\·ere taken by the messengers of the 

20 several Banks that were represented to the Banks they re-
presented. 

Q. Is that the way tlie Exchanges \Yere made between 
the I-Iobok<:'n City Bank and the Ocean Bank 1 

A. Tlie _exchallges between the H0boken City Bank and 
the Ocean Ba11k were made by them sending a messenger 
with the package which he delivered to the third Teller 
:-ind would ,vait rmd receive any of their i1otes or drafts on 
them coming to the Ocean Bank through the Clearing 
House on the same day. 

30 Q. That messenger, what did he do with the package 
which h~ received from the Ocean Bank? 

A. I suppose he took it to the Hobolrnn City Bank. 
Q. About what time each day did he leave the Ocean 

Bank to go to the Hoboken City Bank? 
A. I think from 12 to 1 o'clock; not later than oue 

usually. , .. 
Q. Was it not then his usual practice to come again to 

the OcB&n Bank on the following day and not sooner ? 
A .. It was his usual practice to come the next day with 

40 his exchanges, and I suppose it was his nsnal practice to re_ 
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-turn the checks not good on the same day that he received 
them. 

Q. Have you any personal knowledge of checks not 
good being returned the same day from the Hoboken City 
Bank, and can yon name any such checks? 

A. I have no r~collection of any checks being returned 
not good except these in question. 

Q. Then tho only usage that you kno,v of in relation to 
the return of checks not good on the same day by the Ho-
boken City 13ank is confined to the checks of Andr{~ Broth-10 
ers, drawn some time jn the month of October, 1859? 

A. This ·case was called to my notice in consequence of WI 

the circumstances, and I found that formerly the Hoboken 
City Bank did return checks not good on the same day; but 
for a short pe1fod prioi· to this they had been returning 
them with their exchanges on the next day. 

Q. Do you know at whose request' such checks not good 
were so returned to the Ocean Bank on the next d~y ·with 
the exchanges? 

A. I do not. 
Q. Do you k~ow whether it was a matter·of complaint 

by some officer or clerk of the Ocean Bank that checks not 
good were returned on the same day by the Hoboken City 
Bank to the Ocean Bank ? 

A. I do not; there was no one autho~·ized to make any 
such complaint if it was made. 

Cross exarnination closed. 
Direct resumed. 

20 

Q. Did you not give the Hoboken City Bank instruc- 80 
tiqns in writing, or verbal, to return checks not good on the 
same day that they received them from your Bank as their 
agent. 

(If in writing objected to unless produced.) 
A. I have no recollection. 

PARKER HANDY. 
Sworn, taken and subscribed } 
before me this 27th day of 
April, A. D. 1863. 
• w·M. H. ARMSTRONG, Commissioner for New Jersey. 

8 40 
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The plaintiff read m evidence the folio-wing described 
papers, viz: 

1. Check drawn bv Andre Brothers on Hoboken Oitv ., " Bank in favor of II. J. Overmann, payable to his order for 
$2,730, Dated Oct. 29th, 1859. Marked Exhibit A on part 
of plaintiff (Pro at the same.) See .Appendix, No. L 

2. Check dra,vn by IL J. Overmann on Bank of Com• 
rnerce in N e\v York, payable to Bank of Commerce or bear-
er for $2,730, Dated New York, November 3, 1859. Marked 

10 Exhibit B, on part of plaintiff, (Pro at the same.) See .Ap-
pendim No. 11. 

• 3. Check drawn by Andr{~ Brothers on Hoboken City 
Bank, payable to order of H.J. Overmann •for $3,180, Dated 
October 31st, 1859. Marked Exhibit C on part of plaintiff 
(Pro at the same.) See .Appendix ..LYo. IIL 

4. Circular signed by Parker Handy, Cashier, Dated 
Ocean Bank, May 5th, 1857, giving notice that the circulat• 
ing bills of Hoboken City Bank and drafts • on the same 
would be redeemed at Ocean Bank. Marked Exhibit D on 

20 part of plaintiff (Pro at the same ) See Appendix No. IV. 
5. Check drawn Dy M. Hollander ou 'Bank of the State 

of New York, payable to H. J. Overmann or order for $44-5 
16, dated New York, Oct. 29th, 1859. (Pro at the same.) 
See Appendix No. }~ 

6. Check dra~vn by H. J. Overmann, on Bank of Com-
merce in New York, payable to M. Rader or order, for 
$3,175'1G-100. Dated New York, Octobe1· 29th; 1859. (Pro 
at the same.) See Appendix No. VI. 

1. Notice of protest of $3,180 check of Andn\ Brothers, 
30 sent to H. J. Overmann by John Hopper, Notary, dated 

November 2d, 1859. (Pro at the same.) See .. Appendix 
No. YIL 

Benja1nin S. J'c(;ylor~ another witr~ess prod need and sworn 
on the part of the plaintiff, testified as follows : I reside at 
Hoboken ; I am President of "Hoboken City Bank;" I 
have been President since its organization, about six years; 
Joseph I-I. Johnson is Cashier ; has been about three and a • 
hs.lf years ; , he was Cashier in October, 1859 ; I am ac-

40 quainted with the officers of the Ocean Bank in the city of 
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N·ew York; the Ocean Bank has been our deposit bank 
since our organization-our exchange bank ; they received 
checks through the exchanges in New York and forwarded 
them to us; they redeemed onr circulation and sent our 
checks to us, and at the commencement. of our business we 
returned those not. good the same day in the afternoon ; 
that was the first arrangement; after a while the Ocean 
Bank complained that it interfered with their business ; it 
was late in the afternoon before we coold get our checks 
back again, and they requested us to return them next day 10 
with the exchanges ; we followed this direction for a long 
time afterwai·ds; we made the arrangement with the Pres-
ident and Cashier; Mr. Martin was the President, Mr. 
llandy the Cashier; l don't recollect hO\v long we followed 
that arrangement; it was nine or twelve months before the 
<liffict1lty growing out of the check in thi::, suit that we sent 
them next day with the exchanges ; we made no arrange-
ment; om~ arrangement -v.tc1s in shape of instructions from 
them ; our only a~rangernent with the Ocean Bank on that 
subject was in the nature of instructions from them to us; 20 
these instruct-ions were all verbal ; no written arrange-
ment or instructions whatever; when we commenced busi-
ness· the officers of the Ocean Bank said they wished us to 
return checks not good the same aftereoon ; it w·as the Ex-
-change Clerk in the Ocean Bank that requested us not to 
return them till 1rnxt day with the exchanges ; he made 
the request to our messenger ; I knew nothing about such 
request except'through our messeuger; when this request 
was inade 1 did not see the President to learn whether it 
was so or not ; we did not make the change at once; we 30 
did it gradually along; I often told the President and 
,Cashier of the Ocean Bank if we were doing anything wrong 
we wished to kno\v it ; they said we were doing as well as 
-could be expected ; I can't name the time I told them this ; 
I told them a number of times; we did not make the 
change immediately after the request was first made, and then 
they found a great deal of fault with us for continuing the 
practice of returning them the same afternoon, and we then 
returned the checks not good with our exch,an~es the next 
morning, and had been doing so for some nine or twelve 48 
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months prior to the time this check of Andre Brothers was 
returned ; I very probably may have given as a rea~on for 
askiug instructione, that we were young and unacquainted 
with the business, and often asked them if ·we were doing 
everything right and straight, and they invariably said 1ve 
were doing everything as well as we could. I can_'t remem-
ber the time, but they told me so a numb.er of times; I 
know this firn:1 of Andd~ Brothers; I do ~10t know the naines 
of the partners; Charles Andre ,vas the active man ; that 

10 firm kept an account in our bank for several years, from the 
first year of our existence they kept not a very large ac-
count; their daily deposit v1onld probably average $100 
or $500; they keep -a small account them yet; (Being 
shown the $2;730 check, Exhibit A, says), I can't say as to 
that check ; I ha've no marks upon it; I think the wm·ds 
"no funds" is in )fr. Johnson's, our Cashier''s handwritjng; 
I think it is his; • l know his handwriting; I remember of 
hearing of the failure of .... t\..ndr6 ; I think it was on Mouday 
before the check reached onr bank; tliey had perhaps less 

20 than $100 when that check reached ns: I don't recollect 
how manv checks there ·were of Andre. Brothers that came-,/ 

along with this one; there were three checks spoken of by 
the Bank o{ the State of Now York ; they were all sent. 
back with our exchanges the next day, between twel,c and 
one o'clock; we did not send them the same afternoon, for 
the reasons I have told you, becanse we )Vere requested not 
to do so ; we have not paid the ch~cks to the Bank of the 
State of New York ; I think they are paid by other par-
ties; they are not charged to us by the Ocean Bank; I 

30 had nothing to do with the payment ot these checks ; they 
are not charged to us in the books or exchanges; I pro-
posed to Mr. Johnson to send those checks back that same 
afternoon; M:r. Johnson said the Ocean Bank did not want 
to receive them the same afternoon ; it was late in the af-
ternoon when we received them ; it was after two o'clock; 
we settle with the Ocean Bank every week; it t~kes the 
best part of half an hour to go over to the Ocean Bank ; 
the next day we sent it, about half past twelve o'clock, 
with our exchanges; I did not in the 1i1eantime see Andre 

40 Brothers; two o'clock is not an unusnal hour for our mes-
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senger to get back· to the bank; whatever we sent that 
' day went to the· 'Clearing House the next morning, and 

if we had sent it earlier it ·would not have gone to the 
Clearing House before that time ; at that time we did not 
send earlier; I don't know that we ever sent over in the 
morning before ten o'clock; it ,vas so late in the afternoon 
to send any thing back, that it was an inconvenience to the 
Ocean Bank ;that they did not like; at that time we did· 
not send e~trJ icr ; we nev.er sent over before business lion rs; 
the close of business hours in New ·y ork is three o'clock, 10 
I think the $3,180 check carnc to onr bank. on Tuesday; 
that was reti1 rnecl with on 1· exc~hanges on ,V ednesday ; I 
am s1ire \Ve did not send that back by a messenger; we 
did not ·write _to the Ocean Bank anything about it; we 
make a deposit chock which we send with the exchanges, 
the same as an individual does; checks not good are so 
marked and returned, and we get credit for it; we marked 
these checks "not good," or "no funds;" I do not know 
the name of the clerk who told our messenger not to return 
the checks not good until next day; I do not know him by 20 
sight; it was the Receiving ~reller in the bank that told 
him ; T. can't say that the Cashier or President knew that 
we had made any change in our mode of doing business; 
it was the Receiving Teller in the Ocean Bank ·who told 
oi.u· messenger not to return the checks not good until the 
next morning with our exchanges; he is the person whose 
business it fa to receive exchanges; I don't know anything, 
of my own knowledge, about it; I inquired frec1uently of 
the President and Cashier if we were doing everything in 
proper order, after we made the change ; I did not inform 30 
them of this change except in general terms ; as near as I 
recoilect anything about it, it was nine or ten months, or a 
year, before this transaction that we changed onr mode of 
sending back checks not good; we had not many depos-
itors doing busirless in New York-ten or a dozen perhaps; 
we had not a great many checks that came from New York 
that were not good; we had them occasionally ; I never 
knew any checks but these being sent back not good, that 
the makers did not provide for ; I knew that the Ocean 
J3ank was a member of the Clearing House and made their 40 

9 
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exchanges there; when we made thia arrangement with , them I knew the general mode of doi~g business through 
the Clearing House ; I understood the principles upon which 
business was done there . 

..A.ncl being cross-examined, 8aicl: On the 29th day of October, 1S59, the day this check of plain tiff's was dated, 
Andre Brothers had not money enough to their credit in our 
bank to pay this check, and from that day until it was re-
turned there was not at any time money tnough to pay it 10 in our bank; we caused no checks of Andre Brothers to 
be protested ; our mo<ie of giving notice ,vas by marking 
the :vords ·' no funds" and returning them through the ex-
changes ; ,ve never had any one protested except by special 
req nest ; there is r:o mark on the check to show that it had 
been deposited with any other than the Ocean Bank, or that it came through any other source; this mode of giving 
11otice, by retm;ning checks marked '' not good," existed 
since the organization of onr bank; the notice is by returned 
check; if we ·had a check deposited with us on a bank in 20 Sussex county, we would send it with our exchanges to the 
Ocean Bank, and they would forward it to their correspond-
ent fol' collection ; the messenger was a messenger to 
carry the exchanges between the Hoboken City Bank and 
Ocean Bank; if the holders wanted it protested they ,vould 
present it themselves or send us notice; 80me of the New York banks have requested us to protest all checks which 
are not good; but that is recently; when we receiYed and retm ned this check I had no knowledge of the existence of 
such a man as Mr. Overmann, except as his name appeared 30 on the check; there was nothing on this check except Mr. Ovennann's endorsement to indicate that it was to be deposit-
ed in any particnlar bank; this check was treated precisely 
the same by our lJank as other checks when there were no funds to meet them; the messenger got back about t\vo 
o'clock, sometimes half past two o'clock; it could not be 
returned before three o'clock; it takes 8ome time to arrange 
and examine these checks; sometime15 we would be busy, 
and it would take nearly all the time to the close of banking 
hours to do this ; the Ocean Bank was the first and only 40 bank selected by ns as a depository in the city of New York; 
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there was IlO specific or written arrangement between us ; 
·we acted under the instructions of the Ocean Bank solely ; 
we being new beginners, we asked the Ocean Bai1k to give 
us instruction ; we followed such instructions strictly ; 
none of our exchanges went directly from us to the Clear-
ing House, only through the Ocean Bank; we never heard 
a word of corn plaint, except you call this a complaint. 

_And being again 1·e•exarn/hied in aliiej', said: After this 
transaction we continued the same practice of marking 
checks not good; we now make up our deposits in the af. 10 
ternoon and- send them over the next morning about half 
past nine o'clock, but we do that for our own convenience; 
we have followed this prnctice for over a year past; the 
messenger goes over again about el~ven o'clock for our ex-
.changes, and gets back abont balf past eleven ; we send 
him twice a day. 

The plaintiff Lavi11g rested his cause, the defendant, in 
snpport of the issue on his part, called as a witness, . 

Hawimilian. /lade7', who, being· duly sworn, did testify 
as follows: I reside at No. 17 4 vV est Fourteenth street, in 
the city of New York; I am a tobacco broker; my place 

20 

of bnsiness is at 92 Wall street ; I have been in that busi-
ness twenty-ii ve years; I know Andr6 Brothers and Morris 
Hollander; I had transactions \vi th Andre Brothers, and 
indirectly with Morris Hollander, as their agent, prior to 
October 29ch, 1859; I had advanced a large amount of 
money to Andre Brothers, in their business ; I received se-
curities and evidences for it; notes received in their busi- 30 
ness, and, after their store was burned out, an assignment 

• -0f their insurance JJolicies, 1 lent them monev on call· l ., ' received fo1· snch loans their checks and chec;ks of other 
persons, in payment back; I recollect of a snit being 
brought upon this check by Overmann~ in the United States 
Circuit Court, in New York; I was th~re as a witness ; 
Morris Hollander sued me on the identical check in the Su-
preme Court of New York; I had notice of suit against 
myself when I was summoned as a witness in the other 
case; 1'oth suits were going on at the same time~ 40 
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..A.nd belng "'oross-exa1nined,. said : (Being shown the 
$2,730 check,) That is the iclentical check on \vhich I was 
sued; I vms not sworn ·as a witness in tho Circuit Court; I 
never had this check before it was negotiated; I never saw 
it before it came into court. I did not pass this check to 
)'fr. Hollander ; I am in no way liable to him upon jt; I 
handed Mr. Hollander another check of $2,472 at the 1·e· 
quest of Mr. Andr(~ ; that is the only check that I passed to 
Mr. Hollander o'f Amh-6 Brothers at any time; I wish to so 

10 far correct a statement I have made; I now recollect that I . 
did see that check before it came into court; I do kno\\' a 
good deal about the history of that check; I saw the check 
before it came into court; jt was offered to me for sale 

• by Abert Tforn and Charles Andre on two separate oeca-
sions; Horn had it with one of $3,175.16 of H.J. Overmann 
on Bank of Commerce, and one of Hollander for $1,000~ 
and one for $44:5.lG; I knovv tho checks, I can recc:guize 
them; I know about putting these checks in circnlation ; 
the first time I sa\v· the $2,730 check was in December, 

201859; that \vas the first time he offered to se11 it to me ; I 
knew Mr. Andre had given Mr. Ho1lander some checks to 
raise money for me, arid I supposed this was one of them; 
Mr. Hollander raised for Andre Brothers, and paid to me 
on the 29th day of October, 1859,' of money vd1ich Andr6 
owed me, $6,300 for my own account; he gave me $7,600 
j n all; I had the policy on the store of Andre Brothers 
which was burnt, there was collected 011 it $1'7,000 in all; 
it was all received before the 29th October, 1859; .A.ndr(, 
Brothers were then still largely in my debt; I did not stop 

30 business at that time; I went on business to Philadelphia-
for three days; Mr. Ho_11ander paid me the. check of Mr. 
Overmann for for $3,175 17, which I had certified, Morris,· 
Hollander's check to my order for $1,824: 84, making $5,000,. • 
and in 'the afternoon he gave me his check for $2,600 ; I 
paid Andre $1,300; • both Hollander and Overmann claimed 
this identical check as their own, at the time the suit against 
me and the Hoboken Bank ·were progressjng in the city of 
New York. 

40 Simeon Broadmeadow, another witness produced and 
s,yorn on the part of the defendant -testified as follo;s : 



In the year 1859, I was a clerk in the Hoboken City 
Bank; I was clerk froq1 the opening of the bank down to 
last April ; about October, 1859, I took the exclianges to 
the Ocea.n Ba~k and retnrned them; in October, 1859, l 
left Hoboken between half past hve1ve and one o'clock, to 
go to the Ocean Bank; I would rnach the Ocean Bank from 
one to a qr,arter past one, sometimes half past one to two 
o'clock ; once in a ·while it Wt)nld be later than two, not 
often; that was tlie only time I n1ade a visit to New York; 
this visit with the exchanges; t\1e practice had been in ex-10 
istenGe bet'0:een nine and twelve months of going only once; 
I don't remember how long it \-;,-as continued this way; I 
shotild judge it was changed very shortly after this occur-
rence; originally I took checks back in the afternoon ; the 
l_)ractice of taking thern back j n the afternoon was stopped, 
because the exchange clerk at the Ocean Bank told me to 
stop; I was not informed that.it was by direction of Cashier; 
it was lohn Hartshorn who told me; he was exchange 
clerk; he told me more than once to stop this practice; it 
was discontinued in consequence of the exchange clerk tell- 20 
ing me to stop it; I was outside of the counter in the Ocean 
Bank at the exchange clerk's desk ·when he told me; I 
knew the President and- Cashier of the Ocean Bank; thejr 
knew me. 

And being cross-e~rct1nined, said: .After thjs transaction 
I would sometimes take checks not good back on the same 
afternoon, and sometimes the next morning before nine 
o'clock; we commenced sending in the afternoon immedi-
ately after these checks of Andre Brothers were returned; I 
took back cheeks immediately after I got to the I-Ioboken 30 
City Bank, and the checks wore ascertained not good; I 
usually arrived with the exchanges at Hoboken City Bank 
at from two to a quarter past two o'clock; it took about ten 
minutes to look over the checks ; and if any were not good 
I took them back immediately, and usually arrived at the 
Ocean Bank about three or a quarter JJast three o'clock; 
we followed this practice till about a ·year ago, then I com-
menced going in the morning before nine o'clock. 

Mawmilian Racler, being recalled on the part of the de-
fendant~ said: 4:0 

10 
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:Mr. Overmann asked me to s·ettle this suit with him; I 
went to l\tlr. Overmann to get him to persuade Mr. Hollan-
der not to press the snit against nm; I told him ·that~ there 
conld not be two different owners to the same check at the 
same time, and that eithel' ho or Holi:mder., must perjure 
thernselv~s; that ·was since the suit of Hollander against 
me; Overmann said I had better go and settle \vith Hollan_ 
der myself, as I could do it better. 

And 7Je,£ng cross-examr/ned, said: That 'was previous to 
10 the commencement of the snit by Overmann against the 

Hoboken City Bank in N e,w York ; it was the commence-
ment of 18G0; Hollander sued me on three checks in one 
~uit, among which checks was this very identical check for 
$2,730 now in snit here; Overmmin and myself were on 
friendly terrns, and I did not ,vant to see him or Hollander 
either pe1jnre themselves; I went to Mr. Overmann about 
this check; I kne\iv Mr. Overrnann ha<l commenced a snit 
against.the" Hoboken City Barik," but the trial had not come 
on ; I claim that check of $2,730 as m.r property ; I sub-

20 pcenaed Mr. Overmann as a witness for rne in the snit 
brought hy Hollander against me; Overmann begged of 
me not to cail him on the stand as a witness; and for 
the purpose of inducing me not to so call him, he gave 
me this order in writing; (witness here produced an order 
signed l-->y Overmann. ,vhich was read in evidence, pro at 
the same. See Append,ix llo. VIII.) ,vhich authorized me 
to go to Mr. J onrnegan, his attorney in N e\.v York, in the 
suit against the Hoboken City Bank, and get this check for 
$2,730, and I got posaession of the check under it, and so 

30 did not call on Mr. Overmann as a ·witness; and I then took 
both tlw order and the check to the court room and handed 
them to my counsel ; I called again in a short time upon 
my counsel for the check, and was surprised to find that he 
had given it up again to Mr. J onrnegau, at J onrnegan's 
request, to use for the purpose of trying to get· his fees· out 
of Overmann; Mr. Overmann was present at the trial of 
Hollander; my trial took place in April, 1861; Mr. Over_ 
mann's trial took place several months after; I am not mis 
taken; I am, positive; he gave those pap8rs up to me on 

40 condition that I would not call him!as a witness. 
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The evidence on both sides being closed, the Court charged 
the jury, among other things, as follows: 

" Gentlernen qf the ,hbry : 
If a case can be made calling for the application of strict 

]aw, well established .~nd si1pported by testimor1y, it is the 
one before you, whereb)'" in the language of the Chief Jus-
tice in the opinion upon it which has been road before you, 
it is attempted to make the defendant liable by mere force 
of an usage to pay the check of a dravrnr without any funds 10 
of his in their hands. 

The plaintiff resided in New York, took the check- there 
on Saturday morning, and instead of going over to the bank 
at _Hoboken on that day, 01· on Monday, he deposited it in 
the Bank of Commerce for collection to oblige the broker 
through whom he obtained it. 

By the course of exchanges it re.ached the Bank at Hobo-
ken on Monday afternoon, and was returned to New York 
on Tuesday, marked "not good." It appears that the dra,v 
ers account was good for only about $100 at the time. 20 

There \Yas no written or verbal acceptance of the check 
or any promise by the defendants to pay it. The legal 
liability of the defendants is put upon the fact that the 
check was not returned to New York by them on Monday 
afternoon or Tuesday morning before ten o'clock. It has 
been insisted that the 11sage of the Clearing House takes the 
·case out of the scope of the usn&l commercial law rule. 

The Chief Justice has heretofore in this case disposed of 
the usage relied upon, by mling that it could bind no party 
or bank that was not a member of "The Oleadng House.'' 30 
Neither of these parties am members. 

The Ocean Bank, 1>y their Teller, in charge of the ex-
change.s directed that the checks not good should not be re-
turned till next day, then in the ordinary package. 

Whether delay jn retur.ning checks is tantamount to ac-. 
ceptance depends on the circumstances of each case. 

There has no loss been sho,vn to have i·esulted from delay 
in this case. Overmann knew on Tuesday-before the check 
came back to him, that it _would not be paid. He then 
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could have applied to the drawers for additional security if 
he meant to rely on them for payment. 

The Hoboken Bank were not agents of the plaintiff. 
He employed the Bank of Commerce to collect this check,.. 

and they employed the Ocean Bank. 
If the Ocean Bank or the Bank of Commerce had a right 

of action against the Hoboken Bank for neglect, such right 
could not he transferred to the plaintiff, so as to give him a 
right of action in the present form. 

10 This suit is on an alleged contract, an action of assnrnp-
8it. 

No privity of contract between these partjes has been 
shown to exist, nor are there sufficient facts shown, if all 
the testimony of the plaintiff is credited to raise a privity of 
contract in law. 

The plaintiff, by his connsel, asked the Court to charge: 
the-jury as follows, viz.: 

1st. That when the check in question was received at 
20 the Hoboken City Bank, on the afternoon of :Mou day, Oc-

tober 31st, 1859, a.nd the bank determined not to pay it, 
they should have sent it back to the Ocean Bank the same 
afternoon, or next morning before ten o'clock~ ,vith notice 
of its dishonor, pursuant to their arrangement with the 
Ocean Bank, and their failure to do s_o makes the Hoboken 
City Bank liable to the holder for the amount of the check. 

2d. That if yon are satisfied from the evidence it was the: 
custom and usage of the banks of l\l-ew· York connected! 
with the Clearing Honse, to return all checks not good the-

30 same day on which they were sent to the Clearing House,. 
or early the next morning, at or before business hours, 
through the exchanges, the arrangement between the Ho-
boken City Bank and the Ocean Bank, by ·which the Ho-
boken City Bank undertook to return checks drawn on the. 
latte·r, which should prove not good, to the Ocean Bank on 
the same afternoon they were received by the Hoboken 
City Bank, or early next morning before business hours, and 
the notice given by the Ocean Bank, the agent of the Ho-
boken City Bank to all other banks, that such checks would 

40 be returned through the exchanges, amounted in law to an 



undertaking 011 the part of the Hoboken City Bank with 
the holders of such checks sent to them for acceptance and 
payment, to return them in case they were not good to their 
agent the Ocean Bank, the same day they were received, 
or next morning before business hours, so they could be 
sent with the exchanges of that bank to the Clearing House 
that ni'orning, and received by the bank originally sending 
the sarrie, at the commencement of business hours the same 
day. 

3d. That tho notice given by the Ocean Ba,nk to the other 10 
l>anks of th~ city of New York, that the checks on the Ho-
boken Oity Bank received in the exchanges "not good," 
would be returned through the same channel, made it in-
cumbent in law upon the Hoboken City Bank to return such 
checks to the Ocean Bank in time to enable the latter bank 
to return them through the exchanges to the banks sending 
them the next morning after they were sent, in accordanee 
with the rules and usages of the banks of the city of New 
York connected with the Clearing House. 

4th. That the notice given by the Ocean Bank to the 20 
other banks of the city of New York, that they would re-
deem the drafts on the Hoboken City Bank, and that they 
would send back through the exchan~es those not good, 
bound the Ocean Bank to _send such checks back the next 
morning after they received them, in accordance with the 
usage and custom of the banks connected with the Clearing_ 
I-louse, and the Hoboken City Bank having retained, the· 
check in question beyond the time limited by their arrange-
ment with the Ocean Bank, so as to put it out of the power 
of the Ocean Bank to comply with the custom and usage of 30 
the banks conne~ted with the Clearing House, and with 
their said notice, is guilty of latches, and is liable to pay 
the plaintiff the amount of the said check. 

5th. That the detention of the check in question from the 
afternoon of Monday, the 31st October, 1859, till the after-
noon of Tuesday, November 1st, 1859, under the circum-
stances of this case, amounted to ·an acceptance of the check 
by the Hoboken City Bank, and rendered them liable to 
the plaintiff for the amount of said check. 

11 
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The Court having declined to charge the jury as above 
requested, the plaintiff, by his counsel, excepted to such 
ruling of the Court, and prayed that this, his bill of excep-
tions, might be sealed ; and it is sealed accordingly. • 

[SEAL.] 

The plaintiff, by his counsel excepted to all that part of 
the charge of the c0urt which charged : 

10 · 1st. That Mr. Overmann could have gone to Hoboken on 
Saturday afternoon, the day he received the check or on 
Monday, and presented it at the bank and ascertained that 
there was funds there to meet it. 

2d. ~lso, to all that part of the said charge which held 
that there was no acceptance of the check by the Hoboken 
City Bank in the commercial sense of that term, and that 
there was no act done by the Hoboken City Bank by whfoh 
they undertook to pay the check. 

3d. Also, to all that part of the said charge which held 
20 that the Hoboken City Bank and Mr. Overmann, being 

, neither of them members of the New York Clearing House, 
are not bound by its rules. 

4th. Also, to all that part of the said charge which held 
that the Teller of the Ocean Bank was the agent of the bank, 
and when he requested the messenger of the Hoboken City 
Bank not to return checks not good the same day they were 
received by the Hoboken City Bank, but to return them the 
next day with the exchanges, the Ocean Bank were bound 
by such action of their Teller, and that, therefore, if the jury 

30 believed the testimony, the custom at that time was, that 
such checks should be sent back by the Hoboken City Bank 
to the Ocean Bank the next day after they were received 
with the exchanges, and that, therefore, there was no proof 
that the Hoboken City Bank were derelict in duty, ac~ord-
ing to their course of dealing with the Ocean Bank. 

5th. .Also, to all that part of the said charge in which the 
Court told the jury " that there was not a particle of proof 
that Mr. Overman had sustained one cent of loss by this 
check not being sent back by the Hoboken City Bank on 

,oMonday. 
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6th. Also, to all that .part of the said charge which held 
"that the Hoboken City Bank were not the agents of the 
plaintiff; that they dealt with the Ocean Bank; that the 
plaintiff employed the Bank of Commerce as his agent to 
collect this check, therefore, if the Ocean Bank has a right 
of action against the Hoboken City Bank the plaintiff can_ 
not avail himself of that, he can derive no benefit from the 
agreement between the Ocean Bank and the Hoboken City 
Bank; there is no actual privity of contract between the 
plaintiff and the Hoboken City Bank; and that the evidence 10 
does not raise a privity ·of contract in law between them." 

And the plaintiff, by his counsel, prayed that this bill of 
exceptions might be sealed; and it is sealed accordingly. 

E. B. DAYTON OGDEN, 
Justice, &c. 

[SEAL.] 

On the return of the Writ of Error, the plaintiff in error 
assigned errors as follows : 

NK\V JERSEY COURT O~""' ERRORS AND APPEALS, 
OF THE TERM OF MARCH, 

In tlie year ef ou,r .Lord one t/1,ousancl eiglit hundred and 
sfrcty-four-. 

HENRY J. OVERMANN, 

Plaintffl in Error. 

l 

20 

V8. 
.Assigmnent qf SO 

Errors. 
HonOKEN CITY BANK, 

Defendant in Error. 
1 ________ J 

Afterwards, that is to say, on the fifteenth day of March, 
in the year of our Lord one thousand eight hundred and 
sixty-four, before the Judges of the Court of Errors and 
Appeais of the State of New Jersey, at Trenton,'comes the40 
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said Henry J. Overmann, by Stephen B. Ransom, his attor-
ney, and says, that in the record and proceedings, and in 
giving the judgment aforesaid, there is, manifest error in 
this, to wit: That on the trial of the said cause, the said 
Henry J. Overmann, by his counsel, asked the Court to 
charge the jury, "that when the check in question was re-
ceived at the Hoboken City Bank, on· the afternoon of Mon-
day, October 31st, 1859, and the bank determined not to 
pay it, they should have sent it back to the Oc~an Bank 

10 the same afternoon, or next morning before ten o'clock, with 
notice of its dishonor, pnrsuant to their arrangement with 
the Ocean Bank; and their failure to do so makes the Ho-
boken City Bank liable to the holder for the amount of the 
check," which the Court declined to do; whereas, by the 
law of the land the said Court ought to have so charged the 
jury; therefore, in that there is manifest error. And also,. 
there is error in this, tc> wit: That on the trial of the said 
cause the said Henry J. Overmann, by his counsel, asked 
the Uourt to charge the jury, "that if you are satisfied from 

20 the evidence it was the custom and usage of the banks of 
New York connected with the Clearing House to return all 
checks not good the same day on which. they were sent to 
the Clearing House, or early next morning, at or before 
business homs, through the exchanges, the arrangement 
between the Hoboken- City Bank and the Ocean Bank, by 
which th~ I-foboken City Bank undertook to return checks 
drawn on the latter, which should prove not good, to the 
Ocean Bank orr the same afternoon they were received by 
the Hoboken City Bank, or early the next morning, before 

30 business ho1.1rs; and the notice given by the Ocean Bank, 
the agent of the Hoboken City Bank, to all other banks, 
that such checks would be returned through the exchanges, 
amounted in law to an undertaking on the part of the Ho-
boken City Bank with the holders of such . checks sent to 
them for acceptance and payment, to return them in case 
they were not good to their agent, the Ocean Bank, the 
same day they were received, or next morning, before busi-
ness hours, so they could be sent with the exchanges of that 
bank to the Clearing House, and received b'y the bank ori-

40 ginally sending the same, at the commencement of business 
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hours the same day," ,vhich the Court declined to do; 
whereas, by the law ofthe land, the Court ought to have so 
charged the jury ; therefore, in that there is manifest error. 
Also, there is error in this, to wit: That on the trial of the 
said cause, the said Henry J. Overmann, by his counsel, 
asked the Court to charge the jury, "that the notice given 
by the Ocean Bank to the other banks of the ~ity of' New 
York, that the checks on the Hoboken City Bank received 
in the exchanges "not good," would be returned through 
the same channel, made it incumbent, in law, upon the 10 
Hoboken City Bank to return such checks to the Oc-ean 
Bank in time to enable the latter bank to return them 
through the exchanges to the banks sending them, the next 
morning after they were sent, ir! accordance with the rules 
and usages of the banks of the city of New York connected 
with the Clearing House,'' which the Court declined to do; 
whereas, by the law of the land, the Court ought to have so 
charged the jury; the·refore, in this there is manifest error. 
Also, there is error in this, to wit: That on the trial of the 
said cause, the said Henry J. Overmann, by his counsel, 20 
asked the Court to ~harge the jury, '' that the detention of 
the check in question from the afternoon of Monday, the 
31st October, 1859, till the afternoon of Tuesday, N overnber 
1st, 1859, under the circumstances of this case, amounted 
to an· acceptance of the check by the Hoboken City Bank, 
and renders them liable to the plaintiff for the amount of 
said check," which the Court declined to do; whereas, by 
the law of the land, the said Court ought to have so charged· 
the jury; therefore, in that there is manifest error. AL,o, 
there is error in this, to wit: That on the trial of the said 30 
cause, the said Henry J. Overmann, by his counsel, asked 
the Court to charge the jury, "that the notice given by the 
Ocean Bank to the other banks of the city of New York, 
that they would redeem th<t drafts on the Hoboken City 
Bank~ and that they would send back through the exchanges 
those riot good, bound the Ocean Bank _to send such checks 
back the next morning after they received them, in accord-
ance with the usage and custom of the banks connected 
with the Clearing House, and the Hoboken City Bank hav-
ing retained the check in question beyond the time limited 40 

12 -
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by their arrangement with the Ocean Bank, so as to put it 
out of the power of the Ocean Bank to comply with the 
custom and nsag<a of the banks connected with the Clearing 
House, and wi,th their said notice, ~s guilty of latches, and 
is _liable to pay the plaintiff the amount .of the said check," 
which the Court declined to do; whereas, by the law of the 
land, the Court ought to have so charged the jury; there-
fore, in that there is manifest error. Also, there is error in 
this : That on the trial of the said cause the Court charged 

10 the jury, "that Mr. Overmann could have gone to Hoboken 
on Saturday afternoon, the day he received the check, or 
on Monday, and presented it at the bank, and ascertained 
that there were no funds there to meet it;" whereas, by the 
law of the land, the sdd Overmann was not required to 
present the said check at the Hoboken City Bank himself, 
but had a right to deposit it in the Bank of Commerce for 
collection; and it was the duty of the Hoboken City Bank 
to send it back on the day it received the same, or the next 
morning before ten o'clock; and the failure of said bank to 

20 do so makes it liable to pay the said check to said Henry 
J. Overmann; therefore, in that there is manifest error. 
Also, there is error in this, to wit: That on the trial of the 
said cause the Court charged the jury that there was no ac-
ceptance of the check by the Hoboken City Bank, in the 
commercial sense of that term, and that there was no act 
done by the Hoboken City Bank by which they undertook 
to pay the check; whereas, by the law of the land, the ne-
glect of the Hoboken City Bank to send the check 'back to 
the Ocean Bank on the day the said Hoboken City Bank 

30 received the same; or the next day before ten o'clock, 
amounted, in law, to an acceptance of the said check by the 
Hoboken City Bank, and made the said bank liable to pay 
the same to the legal holder thereof; therefore, in that there 
is manifest error. Also, there is error in this, to wit: That 
on the trial of the said cause the Court charged the jury, 
"that the Hoboken City Bank and Mr. Overmann, being 
neither of them members of the New York Clearing House, 
are not bound by its rules ;" whereas, by the law of the 
land, the said Henry J. Overmann aud the Hoboken City 

40 Bank having transacted their business through the said 



Clearing House, ·were both bound to conform to the rules o:1\ 
the said Clearing House, and were entitled to all their bene-
nts ;" therefore, in that there is manifest error. Also, there 
is error in this, to wit : That on the trial of the said cause 
the Court charged the jury, that the Teller of the Ocean 
Bank was the agent of the bank, and when he requested the 
messenger of the Hoboken City Bank to not return checks 
not good the same day they were received by the Hoboken 
-City Bank, but to return them the next day with the ex-
changes, the Ocean Bank were bound by such action of 10 
their Teller, a_nd that, therefore, if the jury believed the 
testimony, the custom at that time was that such checks 
Bhould be sent back by the Hoboken City Bank to the Ocean 
Bank the next day after they were received, with the ex-
-changes, and that, therefore, there was no proof that the 
Hoboken City Bapk were derelict in duty, according to 
their course of dealing with the Ocean Bank; whereas, by 
the law of the land, the Teller of the said Ocean Bank had 
no authority to change the arrangement that had been made 
between the Ocean Bank and tbe Hoboken City Bank, and 20 
the Ocean Bank was not bound by such action of their Tel-
ler, and the Hoboken City Bank was bound to send the said 
check back the same day it received it, or the next morning 
before ten o'clock; therofore, in that there is manifest error. 
Also, there is error ·in this, to wit: That on the trial of the 
said cause the Court charged the j nry, that there was not a 
particle of proof that Mr. Overmann had sustained one cent 
of loss by this ·check not being sent back by the Hoboken 
City Bank on Monday; whereas there proof that the 
said Henry J. Overmann had sustained loss to the amount 30 
of the said check by :::eason of its not being sent back by 
the Hoboken City Bank on the day it received the same or 
the next day before ten o'clock, which should have been 
submitted to the jury; therefore, in • that there is manifes·t 
error.,.. Also, there is error in this, to wit: That on the trial 
of the ·said cause the Court charged the jury, that the Ho-
boken City Bank were not the agents of the plaintiff; that 
they dealt with the Ocean Bank, that the plaintiff employed 
the Bank uf Commerce as his a.gent to c0llect this check, 
therefore, if the Ocean Bank has a right of actio1i against 40 
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the Hoboken City Bank, the plai1:tiff cannot avail himself 
of that; he can derive no benefit from the agreement be-
tween the Ocean Bank and the Hoboken City Bank; there 
is no actual privity of contract between the plaintiff and the 
Hoboken City Bank, and the evidence does not raise a priv• 
ity of contract in law between them; whereas, by the law 
of the land, the said Henry J. Overmann is entitled to the • 
full benefit of the agreement between the Ocean Bank and 
the Hoboken City Bank; and the evidence does raise a 

10 privity 9f contract in law between the said Henry J. Over-
mann and the said Hoboken City Bank; therefore, in that 
there is manifest error. And also, there is enor in this, to 
wit : That the judgment aforesaid, by the record aforesaid~ 
appears to have been given fo!· the said Hoboken City Bank 
against the said Henry J. Overmann; whereas, by the law 

I 

of the land, the said judgment ought to have been given for 
the said Henry J. Overmann against the said Hoboken City 
Bank; therefore, iri that there is manifest error. And the 
said Henry J. Overmann prays that the judgment aforesaid, 

20 for the errors aforesaid, and for other errors in the said re-
cord and proceedings being, may be reversed, annulled, a.nd 
altoge~her holden for nought, and that he may be restored 
to all things ·which he hath lost by occasion of the said judg-
ment, &c. 

STEPHEN R. RANSOM, Attorney, 
.JJor and r:f Co?.lnsel with Plaintiff in Error. 

The defendant in error has filed the common joinde1· ju 
error. 



APPENDIX. 
,, 

PLAINTIE'F-,~s EXHIBITS. 

No. I. 
EXHIBIT A. 

. "No. 448. I-Ioboken, N. J., Oet. 29, 1859. [Nofunds.J HOBOKEN CITY BANK, 
Pay to the :·order of H. J. Overmann, Twenty-seven Hundred Thirty 00-100 Dollars. 

.-Q_) $2,730 0Q-100 . ..a ANDRE BROTHERS." 
;::: 

, " For Deposit. 
(Endorsed,) 

H. J. OVERMANN." 

No. II. 
EXHIBIT B. 

"No. -. New York, .LYovenibe1· 3, 1859. BANK OF COMMERCE IN NEW YORK, 
Pay to Bank of Commerce, or bearer, Twenty-seven Hun. dred and Thirty D_ollars. 
$2,730. H. J. OVERMANN.'' 

(Endorsed,) 
"Paid at the Ocean Bank. 26." 

13 
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No. III. 
Exnrnrr C. 

. "No. 454. Hoboken, N~ J., Oc.t. 31, 1859. 
[Nofunds.] HOBOKE-N CITY BANK, 

Pay to the order of Hy. J. Overmann, Esq., Thirt.y-
&:i one Hundred Eighty 00-100 Dollars. 
'2 $3,180 00. ANDRE BROTHERS." 
"O :::: 
<tj "For deposit. 

(Endorsed,) 
H. J. 0vERl\1ANN." 

No. IV. 
EXHIBIT D. 

"On and after this day, the Circulating Bills of the Ho-
BOKEN CITY BANK, an·d Drafts on the same, will be redeem-

10 ed at this Bank. 
"The Checks on that Bank received in the exchanges 

'not good,' will be returned through the same channel. 
I 

" P .ARKl~R HANDY, Cashier. 
"OoEAN BANK, May 5th, 1857." 

No. V. 
EXHIBIT E. 

"No.-. New York, 29tli Oct'r, 185~. 
BANK OF THE STATE OF NR\V YORK, 

Pay to H. J. Overmann, or order, Four Hundred Forty-
five 16-100 Dollars. 

$445 16-100. M. HOLLANDER." 

(Endorsed,) 
"For Deposit. H. J. OVERMANN." 
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No. VI. 
ExnrnrT ]T. 

No. 1,024. New York, Oct. 26, 1859. 
BANK OF 001\'IMEROE lN NKW YORK, 

Pay to M. Rader, Esq., or order,. Thirty-one Hundred 
.and Seventy-five 16-100 Dollars. 

$3,175 16, IL J. OYERivUNN. 

(Endorsed,) 
},L RADER. 

No. VII. 
EXHIBIT G. 

"New York, 1Yov. 2, 1859. 
"Please take notice, that a check drawn by Andre 

Brothers on Hoboken City Bank, for $3,180 Dollars, 
dated October 31, 1859, payable to Jour order, endorsed by 10 
you, is PROTESTED FOR NoN-PAYMEN'l', and the holders look 
to you for the payment thereof. 

To H. J. Ov}J:KMA.NN ." 

J onN Hor1~mi, 
Notary and Attorney. ' 

• 

' •. 
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