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DOYLE, LITTELL, EWING, KAVANAUGH, HERMAN,
STEWART, MARTIN and HOLLENBACK

Referred to Committee on Labor, Industry and Professions

AN Acr to amend and supplement the ‘“New Jersey Employer-
Employee Relations Aect,”” approved April 30, 1941 (P. L. 1941,
¢. 100), as said short title was amended by P. L. 1968, c. 303.

BE 1T ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. Section 2 of P. 1. 1941, c. 100 (C. 34:13A-2) is amended to
read as follows:

2. It is hereby declared as the public policy of this State that the
best interests of the people of the State are served by the preven-
tion or prompt settlement of labor disputes, both in the private
and public secfors; that strikes, lockouts, work stoppages and other
forms of employer and employee strife, regardless where the merits
of the controversy lie, are forces productive ultimately of economic
and. public waste; that the interests and rights of the consumers
and the people of the State, while not direct parties thereto,
should always be considered, respected and protected; and that
the voluntary mediation of such public and private employer-
employee disputes and procedures providing finality for the reso-
lution of public employer-employee disputes under the guidance
and supervision of a governmental agency will tend to promote
permanent, public and private employer-employee peace and the
health, welfare, comfort and safety of the people of the State.
To carry out such policy, the necessity for the enactment of the
provisions of this act is hereby declared as a matter of legislative

determination.

EXPLANATION—Matter enclosed in bold-faced brackets [thusl in the above bill
is not enacted and is intended to be omitted in the law.
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2. Section 3 of P. L. 1941, c. 100 (C. 34:13A-3) is amended to

read as follows:

3. When used in this act:

(a) The term ‘‘board’’ shall mean New Jersey State Board of
Mediation.

(b) The term ‘‘commission’’ shall mean New Jersev Public
Employment Relations Commission.

(¢) The term “‘employer’’ includes an employer and any persoun
acting, directly or indirectly, on behalf of or in the interest of an
employer with the employer’s knowledge or ratification, but a labor
organization, or any officer or agent thereof, shall be considered
an employer only with respect to individuals employed by such
organization. This term shall include ‘‘public employers’’ and
shall mean the State of New Jersey, or the several co~unties and
municifalities thereof, or any other political subdivision of the

State, or a school distriet, or any special distriet, or any authority,

16a commission, or board, or any branch or agency of the public
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service including bi-state agencies provided such coverage is per-
mitted by the terms of the compacts establishing such bi-state
agencies.

(d) The term ‘‘employee’” shall include any employee, and shall
not be limited to the emplovees of a particular employer unless
this act explicitly states otherwise, and shall include any individual
whose work has ceased as a consequence of or in connection with
any current labor dispute or because of any unfair labor practicé
and who has not obtained any other regular and substantially
equivalent employment. This term, however, shall not include any
individual taking the place of any employee whose work has ceased
as aforesaid, nor shall it include any individual employed by his
parent or spouse, or in the domestic service of any person in the
home of the employer, or employed by any cbmpany owning or
operating a railroad or railway express subpect to the provisions
of the Railway Labor Act. This term shall include any public
employee, i.e., any person holding a position, by appointment or
contract, or employment in the service of a public employer, except
elected officials, members of boards and commissions, managerial
executives and confidential employees. _

(e) The term ‘‘representative’’ is not limited to individuals but
shall include labor organizations, and individual representatives
need not themselves be emploved by, and the labor organization

serving as a representative need not be limited in membership to

the employees of, the employer whose employees are represented.
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This term shall include any organization, agency or person author-

ized or designated by a public employer, public employee, group
of public employees, or public employee association to act on its
behalf and represent it or them.

(f) ‘“Managerial executives’’ of a public employer means per-
sons who formulate management policies and practices, and per-
sons who arc charged with the responsibility of directing the
effectuation “of such management policies and practices, except
that in any school distriet this term shall include only the super-
intendent or other chief administration, and the assistant [super-
intendent] superintendents of the distriet.

(2) ¢ Confidential emplovees” if a public emplover means
employces whose functional responsibilities or knowledge in
connection with the issues involved in the collective negotiations
process would make their membership in any appropriate nego-
tiating unit incompatible with their official duties. All employces
of the commission shall be considered as confidential employees.

b

(h) ““Supervisory employees’ of a public employer means em-
ployees having the power to hire, evaluate, discipline, discharge,
or to effectively recommend the same.

(i) The term ‘“negotiate in good faith’’ in public employment
means the obligation of the parties to meet at reasonable times
and make a genwine effort to negotiate with respect to grievances
and terms and conditions of employment, or to the negotiation of
an agreement, or any question arising thereunder, and the execu-
tion of a written contract incorporating any a{reement reached if
requested by either party, but such obligation shall not compel
cither party to agree to a proposal or require the making of a
COnCession.

3. Section 5 of P. L. 1968, ¢c. 303 (C. 34:13A-5.1) is amended to
read as follows:

5. There is hereby established a Division of Public Employment
Relations and a Division of Private Employment Dispute Settle-
ment.

(a) The Division of Public Employment Relations shall be con-
cerned exclusively with matters of public employment related to
determining negotiating units, elections, certifications and settle-
ment of public employee [representative] representation questions
and public employer-employee disputes, [and] grievance proce-
dures, and unfair practice and scope of negotiation determinations.
For the purpose of complying with the provisions of Article V, Sec-
tion IV, paragraph 1 of the New Jersey Constitution, the Division
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of Public Kmployment Relations is hereby allocated within the
Department of Labor and Industry, and located in the city of
Trenton, but notwithstanding said allocation, the office shall be
independent of any bupervibibn or control by the department or by
any board or officer thereof. Notwithstanding the provisions of
P. L. 1944, ¢. 20 (C. 52:174—4, 11, 12 and 13), the commission shall
have the power to appoint and employ a general counscl and such
other attorneys or counsel as i may require, for the purpose, among
other things, of giving the commission and the personnel of the
Division of Public Lmployment Kelations legal advice oh such
matters as they may from tune to tume require, of attending to and
cuntrottmg ail Litigalion, controversies and legal matiers in which
they may ()e u party or wm whick thew rights and interests may be
mvotved and of representuig them w dll proceedings or actions of
amy kwd which may be brought for or agawnst them wm wiy court
of this Siate, and with respect to all of the foregoing shall be wn-
dependent of any supervision or control by the Atorney General,
by the Department of Law and Public Safety, or by any division
or officer thereof. This authority shall not be construed to empower
any attorney oj the commission to prosecute or assist in the prose-
cution of any unfair practice charge before the COMMISSION.

(b) The Division of Private Employment Dispute Settlement
shall assist the New Jersey State Board of Mediation in the reso-
lution of disputes in private employment. The New Jersey State
Board of Mediation, its objectives and the powers and duties
granted by this act and the act of which this act is amendatory and
supplementary shall be concer ned exclusively with matters of pri-
vate employment and the office shall continue to be located in the
city of Newark. o '

4. Section 6 of P. L. 1968, ¢. 303 (C 34:13A-5.2) is amended to
read as follows:

6. There is hereby established in the Du ision of Public Employ-
ment Relations a comnussmn to be known as the New Jersey Public

Employment Relations Commission. This commission, in addition

‘to the powers and duties granted by this act, shall have in the

public employment area the same powers and duties granted to the
labor mediation board in sections 7 and 10 of P. L. 1941, e. 100,
and in sections 2 and 3 of P. L. 1945, c. 32. This commission shall
make pohcy and establish rules and regulations concerning em-
ployer-employee relations in public employment relating to “dispute
settlement, including procedures providing finality, grievance pro-

cedures and administrétlon including enforcement of statutory
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provisions concerning representative elections and related matters
and to implement fully all the provisions of this act. The commis-
sion shall consist of [seven] three full-time members to be ap-
pointed by the Governor, by and with the adviece and consent of the
Senate, with no more than two from the sume political party. The
Governor shall designate one of the members of the commission as
chairman of the commission. [Of such members, two shall be rep-
resentative of public employers, two shall be representative of
public emplo;%e organizations and three shall be representative of
the public including the appointee who is designated as chairman.]}
Of the first appointees, [two] one shall be appointed for a term
of 2 years, [two for a term of 3 years and three, including the
chairman,] one for a terin of 4 years and the chairman shall be
appointed for a fixed term of 6 years corresponding to and concur-
rent with his appointment as a member of the commission. The
chairman shall be its chief executive officer and administrator. The
other members of the commission shall be eligible to appointment
to fill a vacancy in the office of chairman of the commission. Mem-
bers of the commission shall be cligible for reappointiment. Their
successors shall be appointed for terms of [3] 6 vears each,‘ and
until their successors are appointed and qualified, except that any
person chosen to fill a vacancy shall be appointed only for the un-
expired term of the member whose office has become vacant.

The [members] chairman of the commission[, other than the
chairman,] shall receive an annual salary of $2,500.00 more than
the other members of the commission [be compensated at the rate
of $100.00 for each 6-hour day spent in attendarkce at meetings and
consultations and shall be reimbursed for necessary expenses in
connection with the discharge of their duties except that} who shall
receive an annual salary equal to that of a trial judge of the Su-
perior Court [no commission member who receives a salary or
other form of compensation as a representative of any employver
or employee group, organization or association, shall be compen-
sated by the commission for any deliberations directly involving
members of said employer or employee group, organization or as-
sociation. Compensation for more, or less than, 6 hours per day,
shall be prorated in proportion to the time involved.

The chairman of the commission shall be its chief exeeutive officer
and administrator, shall devote his full time to the performance of
his duties as chairman of the Public Employment Relations Com-
mission and shall receive such compensation as shall be provided

by law.
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The term of the member of the cormmission who is designated as
chairman on the date of enactment of this act shall expire on the
effective date of this act].

5. Section 7-0f P. L. 1968, c. 303 (C. 34:13A-5.3) is amended to
read as follows:

7. a. Except as hereinafter provided, public employees shall have,
and shall be protected in the exercise of, the right, freely and
without fear of penalty or reprisal, to form, join and assist any
employee organization or to refrain from any such activity; pro-
vided, however, that this right shall not extend to elected officials,
members of boards and commissions, managerial executives, or
confidential employees except in a school district the term mana-
gerial executive shall mean the superintendent of schools or his
equivalent, nor, except where established practice, prior agreement
or special circumstances, dictate the contrary, shall any supervisor
having the power to hire, discharge, discipline, or to effectively
recommend the same, have the right to be represented in collective
negotiations by an employee organization that admits nonsuper-
visory personnel to membership, and the fact that any organization
has such supervisory employees as members shall not deny the
right of that organization to represent the appropriate unit in
collective negotiations; and provided further, that, except where
established practice, prior agreement, or special circumstances
dictate the contrary, no policeman shall have the right to join an
employee organization that admits employees other than policemen
to membership. The negotiating units shall be defined with due
regard for the community of interest among the employees con-
cerned, but the commission shall not intervene in matters of recog-
nition and unit definition except in the event of a dispute.

Representatives designated or selected by public employees for
the purposes of collective negotiations by the majority of the
employees in a unit appropriate for such purposes or by the
majority of the employees voting in an election conducted by the
commission as authorized by this act shall be the exclusive repre-
sentatives for collective negotiation concerning the terms and
conditions of employment of the employees in such unit. Nothing
herein shall be construed to prevent any official from meeting with
an employec organization for the purpose of hearing the views and
requests of its members in such unit so long as (a) the majority
representative is informed of the meeting; (b) any changes or
modifications in terms and conditions of employment are made
only through negotiation with the majority representative; and

(¢) a minority organization shall not present or process grievances.
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Nothing herein shall be construed to deny to any individual em-
ployee his rights under Civil Service laws or regulations. When
no majority representative has been selected as the bargaining
agent for the unit of which an individual employee is a part, he may
present his own grievance cither personally or through an appro-
priate representative or an organization of which he is a member
and have such grievance adjusted.

A majority representative of public employees in an appropriate
unit shall be entitled to act for and to negotiate agreements cover-
ing all employees in the unit and shall be responsible for represent-
ing the interest of all such employees without diserimination and
without regard to emplovee organization membership. 4 majority
representative of employees and a public employer or his desig-
nated representative have the mutual obligation to negotiate in
good faith. After the effective date of this act [Proposed] proposed
new rules or modifications of existing rules [governing] changing
working conditions covered by a collectively negotiated agreement
shall be negotiated with the majority representative before they
arc cstablished. [In addition, the majority representative and
designated representatives of the public employer shall meet at
reasonable times and negotiate in good faith with respeet to
grievances and terms and conditions of employment.

‘When an agreement is reached on the terms and conditions of
employment, it shall be embodied in writing and signed by the
authorized representatives of the public employer and the majority
representative.] Public employers shall not be required to nego-
tiate collectively any term or condition of employment concerning
matters of intrinsic managerial policy or function or that contra-
venes any constitutional or statutory mandate.

b. (1) Public employers shall negotiate written policies setting
forth grievance procedures for the settlement of grievances arising
out of the interpretation or application of the provisions of a
negotiated agreement by means of which fheir emplovees or repre-
sentatives of employces may appeal the interpretation, application
or violation of [policies,J collective negotiation agreements,
[and administrative decisions affecting them,} provided that such
grievance procedures shall be included in any agreement entered
into between the public employer and the representative organiza-
tion. Such grievance procedures shall [may] provide for binding
arbitration as a means for resolving disputes, except for those items
or provisions in the agreement that the parties themselves, by

mutual agreement, specifically exclude from binding arbitration as
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a final step. Notwithstanding any procedure for the resolution of
disputes, controversies or grievances established by any other
statute, grievance procedures established by agreement between
the public employer and the representative organization shall be
utilized for any dispute covered by the terms of such agreement.

(2) The parties may agree on a procedure for the selection of an
arbitrator or arbitrators, including agreement on an appropriate
agency to provide them with lists of arbitrators, or if they are
unable to agree on a procedure or agency, an arbitrator shall be
selected from a list drawn from the commission panel of arbitrators.

(3) A party may utilize only one grievance procedure for the
resolution of a particular issue.

(4) Any collective agreement entered into prior to the effective
date of this subsection shall not be subject to the provisions of this -
subseftion. ‘

6. Section 1 of P. L. 1974, ¢. 123 (C. 34:13A-5.4) is amended

- to read as follows:

1. a. Public employers [Employers], their representatives or
agents are prohibited from: '

(1) Interfering with, restraining or coercing employees in the
exercise of the rights guaranteed to them by this act.

'(2) Dominating or interfering with the formation, existence or’
administration of any employee organization.

(3) Discriminating in regard to hire or tenure of employment
or any term or condition of employment to encourage or discourage
employees in the exercise of the rights guaranteed to them by
this act. )

(4) Discharging or otherwise diseriminating against any em-
ployee because he has signed or filed an affidavit, ﬁetition or
complaint or given any information or testimony under this act.

(5) Refusing to negotiate in good faith with a majority repre-
sentative of employees in an appropriate unit concerning ter';ns
and conditions of employment of employees in that unit, or refusing
to process grievances presented by the‘ majority representative.

(6) Réfusing to reduce a negotiated agreement to writing and
to sign such agreement.

(7) Violating any of the rules and regulations established by
the commission.

b. Public employee [Employee] organizations, their representa-
tives or agents are prohibited from:

(1) Interfering with, restraining or coercing employees in the

exercise of the rights guaranteed to them by this act.
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(2) Interfering with, restraining or coercing a public employer
in the selection of his representative for the purposes of negotia-
tions or the adjustment of grievances.

(3) Refusing to negotiate in good faith with a public employer,
if they are the majority representative of employees in an aj-
propriate unit concerning terms and conditions of employment
of employees in that unit.

(4) Refusing to reduce a negotiated agreement to writing and
to sign such agreement.

(5) Violating any of the rules and regulations established by
the commission.

¢. The commission shall have exclusive power as hereinafter
provided to preventbanyone from engaging in any unfair practice
listed in subsections a. and b. above. Whenever it is charged that
anyone has engaged or is engaging in any such unfair practice,
the commission, or any designated agent thereof, shall have au-
thority to issue and serve upon such parties a notice of hearing,
following the filing of a complaint by either party alleging [and
cause to be served upon such party a complaint stating the specific]
that an unfair practice, has been committed [charged] and [in-
cluding a notice of hearing] containing the date and plaée of
hearing before the commission or any designated agent thereof
together with a copy of the complawnt which has been filed; pro-
vided that no complaint shall [issuel be filed based upon any
alleged unfair practice oceurring more than 6 months prior to the
filing of the [charge] complaint unless the person aggrieved
thereby was prevented from filing such [charge] complaint in
which event the 6 months period shall be computed from the day
he was no longer so prevented.

In any such proceeding, the provisions of the Administrative
Procedure Act, P. L. 1968, c. 410 (C. 52:14B-1 et seq.) shall be
applicable. Evidence shall be taken at the hearing and filed with
the commission. If upon all the evidence taken, the commission
shall determine that any party charged has engaged or 18 engaging
in any such unfair practice, the commission shall state its findings
of fact and conclusions of law and issue and cause to be served on
such party an’order requiring such party to cease and desist from
such unfair practiee, and to take such reasonable affirmative action
as will effectuate the policies of this act. All cases in which a
[complaint and] notice of hearing on a [charge] complaint is
actually issued by the commission, shall be prosecuted before the

commission or its agent, or both, by the representative of thé em-




70
71
72
73
74

75

76
7
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93

9

95
96
97
98
99

1V

ployee organization or party filing the [charge] complaint or his
authorized representative.

d. The commission shall at all times have the ezclusive power
and duty, upon the request of any public employer or majority
representative, to make a determination as to whether a matter
in dispute is within the scope of collective negotiations and to
specify whether or not a subject is a required or permissive subject
of collective negotiation. The commission shall serve the parties
with its findings of fact and conclusions of law. Any determination
made by the commission pursuant to this subject may be appealed
to the Appellate Division of the Superior Court.

e. The commission shall adopt such rules as may be required
to regulate the conduct of representation elections, and to regulate
the time of commencement of negotiations and of institution of
impasse procedures so that there will be full opportunity for
negotia.tioﬁs and the resolution of impasses prior to required budget
submission dates. '

f. The commission shall have the power to apply to the Appellate
Division of the Superior Court for an appropriate order enforcing
any order of the commission issued under subsection c. or d.
hereof, and its findings of fact, if based upon substantial evidence
on the record as a whole, shall not, in such action, be set aside or
modified; any order for remedial or affirmative a.ctioﬁ, if reason-
ably designed to effectuate the purposes of this act, shall be
affirmed and enforced in such proceedings.

g. For the purposes of this section the Division of Public Em-
ployment Relations shall have the authority and power to hold
hearihgs, subpena witnesses, compel their attendance, administer
oaths, take the testimony or deposition of any person under oath,

and in connection therewith, to issue subpenas duces tecum, and -

100 to require the production and ewamination of any governmental

101 or other books or papers relating to any matter described in this

102 section. Subpenas issued in proceedings under this section com-

103 cerning scope of megotiation proceedings shall be enforceable in

104 the Superior Court by commission application for compliance on

105 notice. Failure to obey a subpena issued in unfair practice pro-

106 ceedings under this section shall be pumishable by the Superior

107 Court in the same manner as like failure is pumishable in an action
108 pending in the Superior Court, and the matter shall be brought

109 before the court by the commission.

1

9.

7. Section 6 of P. L. 1941, ¢. 100 (C. 34:13A-6) is amended to
read as follows:
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6. (a) Upon its own motion, in an existing, imminent or threatened
labor dispute in private employment, the board, through the
Division of Private Employment Dispute Settlement, may, and,
upbn the request of the partics of either party to the dispute,
must take such steps as it may deem expedient to effect a voluntary
amicable and expeditious adjustment and settlement of the differ-
ences and issues between employer and employees which have
precipitated or culminatgd in or threaten to precipitate or culminate

-in such labor dispute.

(b) (1) Whenever negotiations between a public employer and
an exclusive representative concerning the terms and conditions of
employment shall reach an impasse, the commission, through the
Division of Public Employment Relations shall, upon the request of
either party, or upon its own motion take such steps including the
assignment of a mediator as it may deem expedient ‘o effect a
voluntary resolution of the impasse. The cost of mediation shall be
borne by the commission. [In the event of a failure to resolve the
impasse by mediation the Division of Public Employment Relations
is empowered to recommend or invoke factfinding with recom-
mendation for settlement, the cost of which shall be borne by the
commission.}

(2) In the event of a failure to resolve the impasse by mediation,
the Division of Public Employment Relations, at the request of
either party, shall invoke factfinding with recommendation for set-
tlement of all issues in dispute unless the parties reach a voluntary
settlement prior to the issuance of the factfinders report and recom-
mended terms of settlement. Factfinding shall be limited to those
issues that are within the required scope of negotiations unless the
parties to the factfinding agree to factfinding on permissive
subjects of megotiation. The cost of factﬁnding shall be borne by
the commission. In the event of a continuing failure to resolve an
tmpasse by means of the procedure set forth abbve, and notwith-
standing the fact that such procedures have not been exhausted,
the parties shall notify the commission 60 days prior to the required
budget submission date of the public employer as to whether or
not they have agreed upon a terminal procedure for resolving the
1ssues in dispute. Any terminal procedure mutually agreed upon
by the parties shall be reduced to writing, provide for finality in
resolving the issues in dispute, and shall be submitted to the com-

mission for approval.
(3) Terminal procedures that are approvable include, but shall
not be limited to the following:
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76  (4) The following procedure shall be utilized if parties fail to

45 (a) Conventional arbitration of all unsettled items.
46 (b) Arbitration under which the award by an arbitrator or
47 panel of arbitrators is confined to a choice between (1) the
48 last offer of the employer and (2) the last offer of the em-
49 ployees’ representative, as a single package.
50 (c) Arbitration under which the award is confined to a
51 choice between (1) the last offer of the employer and (2) the
52 last offer of the employees’ representative, on each issue in
53 dispute, with the decision on an issue-by-issue basis.
54 (d) If there is a factfinder’s report with recommendations
55 on the issues in dispute, the parties may agree to arbiiration if
56 under which the award would be confined to a choice among
57 three positions: (1) the last offer of the employer as a single
58 package, (2) the last offer of the employees’ representative as-
59 a singl&: package, or (3) the factfinder’s recommendations as
60 a single package.
© 61 (e) If there is a factfinder’s report with a recommendation .
62  on each of the issues in dispute, the parties may agree to
63 arbitration under which the award would be confined to a
64 choice on each issue from among three positions: (1) the r
65 last offer of the employer on the issue, (2) the employee repre- ?
66 sentative’s last offer om the issue, or (3) the factfinder’s
67 recommendation on the issue. F
68 (f) Arbitration under which the award on the ecomomic ’*
69 issues in dispute is confined to a choice between (1) the last
70 offer of the employer on the economic issues as a single package
71 and (2) the employee representative’s last off er on the economic
72 issues as a single package; and, on any noneconomic issues in
73 dispute, the award is confined to a choice between (1) the last
74 offer of the employer on each issue in dispute and (2) the
75 employee representative’s last offer on that issue. -
77 agree on a terminal procedure for the settlgment of an impasse i,
78 dispute: '
79 (a) In the event of a failure of the parties to agree ubon an

acceptable terminal procedure 50 days prior to the public
employer’s budget-submission date, no later than the afore-
said time the parties shall separately so notify the commission
in writing, indicating all issues in dispute and the reasons for
their inability to agree on the procedure. The substamce of a

written notification shall not provide the basis for any delay in
effectuating the provisions of this subsection.

BERBERE
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87 (b)) T pon receipt of such notification from either party or on
88 the commission’s own motion, the procedure to provide finality
89  for the resolution of issucs in dispute shall be binding arbitra-
90 tion under which the award on the economic issues in disput‘eb
91 shall be confined to a choice between: (1) the last offer of the
92 employer on such issues as a single package and (2) the em-
93 ployee representative’s last offer, on such issues, as a single
94 package; and, on the noneconomic issues in dispute, the award
95 shall be c:;nﬁned to a choice between: (1) the last offer cf the
96 employer on each issue in dispute and (2) the employee repre-
97 sentati_ve’s last offer on such issue.

98 (5) The commission shall take measures to assure the selection
99 of an arbitrator or arbitrators from its special panel of arbitrators.
100 Appointment of an arbitrator to the commission’s special panel
101 shall be for a 3-year term, with reappointment contingent upon a
102 screeming process similar to that used for determining imitial
103 appointments.

104 (6) (a) Prior to the arbitration proceedings, the parties shall
105 submit to the arbitrator or tripartite panel of arbitrators, pursuant
106 to rules and procedures established by the commission, their final
107 offers in two separate parts: (1) a single package containing all
108 the ecomomic issues in dispute and (2) the individual issues tn
109 dié'pute not wmcluded in the economic package, each set forth sepa-
110 rately by issue.

111 (b) In the event of a dispute, the commission shall have the
112 power to decide which issues are economic issues. Economic
113 issues include those items which have a direct relation to
114 employee income including wages, salaries, hours in relation
115 to earmings, and other forms of compensation such as paid
116 vacation, paid holidays, health and medical insurance, and
117 other economic benefits to employees.

118 (¢) Throughout formal arbitration proceedings the chosen
119 arbitrator or panmel of arbitrators may mediate or assist the
120 parties in reaching a mutually agreeable settlement.

121 (d) Arbitration shall be limited to those subjects that are
121 within the required scope of collective negotiations, except that
122 the parties may agree to submit to arbitration one or more
123 permissive subjects of negotiation.

124 (e¢) The decision of an arbitrator or panel of arbitrators
125 shall include an opinion and an award, which shall be final and
126 binding upon the partics and shall be irreversible, except where

127 there is submitted to the court emtrinsic evidence upon which
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128 the court may wacate, modify or correct such award pursuant
129 to N.J. 8. 24:24-7 et seq. or for failure to apply the factors
130 “specified in subsection b, (7) below.

131 (f) The partics shall bear the costs of arbitration subject »
132 to a fee schedule approved by the commission.

133 - (7) The arbitrator or panel of aibitrators shall decide the dispute.
134 based on a reasomable determination of the issues, giving due
135 weight to those factors listed below that are judged relevant for the

136 resolution of the specific dispute:

137 {(a) The interests and welfare of the public.
138 (b) Comparison of the wages, salaries, hours, and condi-
139 tions of employment of the employees involved in the arbitra-
140 tion proceedings with the wages, hours, and conditions of
141 e'(nployment of other employees performing the same or similar »
142 services and with other employees gemerally:
. 143 (1) In public employment in the same or similar com-
144 parable jurisdictions. E
145 (2) In comparable private employment.
146 (3) In public and private employment in general.
147 (¢c) The overall compensation presently received by the
148 employees, inclusive of direct wages, salary, 'vacatiohs, holi-
149 days, excused lcaves, insurance and pensions, medical and hos-
150 pitalization benefits, and all other economic benefits received.
151 (d) Stipulations of the parties. ' \
152 (e) The lawful authority of the employer.
153 (f) The financial impact on the governing unit, its residents

154 and taxpayers.

155 (g) The cost of living.
156 (h) The continuity and stability of employment including
157 seniority and tenure rights and such other faclors not confined
158 to the foiegoing which are ordinarily or traditionally consid-
159 ‘ered in the determination of wages, hours, and conditions of
160 employment  through collective néyotiations and collective
161 bdrgaim'ng between the parties in the public service and in
162 private employment,

163 (8) A mediator, factfinder, or arbitrator while functioning in a
164 mediatory capacity shall not be required to disclose amy files,
165 records, reports, documents, or other papers classified as confi-
166 dential received or prepared by him or to testify with regard to
167 mediation, conducted by him under this act on behalf of any party
168 to any cause pending in amy type of proceeding under this act.
169 Nothing contained herein shall exempt such an individual from

170 disclosing information relating to the commission of a crime.




171 (9) The provisions of this subsection concerning terminal pro-

172 cedures shall apply to all negotiations for new agreements, renewals
173 of ewisting agreements, or reopener provisions of ewisting agree-
174 ments that are or shall become effective during the first full
175 fiscal year of the public employer after the effective date of this
176 subsection.

177  (¢) The board in private employment, through the Division of
178 Private Empldymeht Dispute Settlement, and the commission in
179 public employment, through the Division of Public Employment
180 Relations, shall take the following steps to avoid or terminate
181 labor disputes: (1) to arrange for, hold, adjourn or reconvene a
182 conference or conferences between the disputants or one or more
183 of their representatives or any of them; (2) to invite the disputants
184 or their representatives or any of them to attend such conference
185 and submit, either orally or in writing, the grievances of and differ-
186 ences between the disputants; (3) to discuss such grievances and
187 differences with the disputants and their representatives; and
188 (4) to assist in negotiating and drafting agreements for the adjust-
189 ment in settlement of such grievances and differences and for the
190 termination or avoidance, as the case may be, of the existing or
191 threatened labor dispute.

192 (d) The commission, through the Division of Public Employment
193 Relations, is hereby empowered to resolve questions concerning
194 representation of public employees by conducting a secret ballot
195 election or utilizing any other appropriate and suitable method
196 designed to ascertain the free choice of the employees. The division
197 shall decide in each instance which unit of employees is appropriate
198 for collective negotiation, provided that, except where dictated by
199 established practice, prior agreement, or special circumstances, no
200 unit shall be appropriate which includes (1) both supervisors and
201 nonsupervisors, (2) both professional and nonprofessional em-
202 ployees unless a majority of such professional employees vote for
203 inclusion in such unit or, (3) both craft and noncraft employees
204 unless a majority of such craft employees vote for inclusion in such
205 unit. All of the powers and duties conferred or imposed upon the
206 division that are necessary for the administration of this sub-
207 division, and not inconsistent with it, are to that extent hereby made
208 applicable. Should formal hearings be required, in the opinion of
209 said division to determine the appropriate unit, it shall have the
210 power to issue subpenas as described below, and shall determine the
211 rules and regulations for the conduet of such hearing or hearings.
212 (e) For the purposes of this section the Division of Public



213 Employment Relations shall have the authority and power to hold
214 hearings, subpena witnesses, compel their attendance, administer
215 oaths, take the testimony or deposition of any person under oath,
216 and in connection therewith, to issue subpenas duces tecum, and to
217 require the production and examination of any governmental or
218 other books or papers relating to any matter described above.
219 Subpenas issued in proceedings under this section shall be enforce-
220 able in the Superior Court by commaission application for compliance
1221 on notice.

222  (f) In carrying out any of its work under this act, the board may
223 designate one of its members, or an officer of the board to act in
224 its behalf and may delegate to such designee one or more of its
225 duties hereunder and, for such purposes, such designec shall have
226 all the pov}ers hereby conferred upon the board in connection with
227 the discharge of the duty or duties so delegated. In carrying out
298 any of its work under this act, the commission may designate one of
, 229 its members or an officer of the commission to act} on its behalf and
230 may delegate to such designee one or more of its duties hereunder
231 and, for such purpose, such designce shall have all of the powers
232 hereby conferred upon the commission in. connection with the
233 discharge of the duty or duties so delegated.
234 (g) The board and commission may also appoint and designate
235 other persons or groups of persons to act for and on its behalf
236 and may delegate to such persons or groups of persons any and
237 all of the powers conferred upon it by this act so far as it is
238 reasonably necessary to effectnate the purposes of this act. Such
239 persons shall serve without compensation but shall be reimbursed
240 for any necessary expenses.
241 (h) The personnel of the Dnnsmn of Public Employment Rela-
242 tions shall include only individuals familiar with the field of public
243 employee-management relations. The commission’s determination
244 that a person is familiar in this field shall na} be reviewable by any
245 other body. '

1 8. Section 7 of P. L. 1941, c. 100 (C. 34:13A-7) is amended to
read as follows:

7. Whenever a controversy shall arise between [an] a private
employer and his employees ‘which is not settled either in con-
ference between representatives of the parties or through medi-
ation in the manner provided by this act, such controversy may, by
agreement of the parties, be submitted to arbitration, one person
to be selected by the employer, one person to be selected by the

© W N O O e W

employees, and a third selected by the representatives of the
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employer and employees, and in the event of any such appointment
or selection not being made upon the request of the parties in the
controversy, the department may seleet the third person to arbi-
trate the matter submnitted; provided, ltowever, that the failure o
refusal of cither party to submit a controversy to arbitration shall
not be construed as a violation of the policy or purpose of this acf,
or of any provision thereof, nor shall failure or refusal to arbitrate
constitute a bafis for any action at law or suit in equity. |

9. Section 12 of P. L. 1968, c. 303 (C. 34:13A-8.3) is amended to
read as follows:

12. The commission in conjunction with the Institute of Manage-
ment and Labor Relations of Rutgers, The State University, shall:
develop and maintain a program for the guidance of public em-
ployees and public employers in employee-management relations [,
to] ; provide for the objective collection, analysis, and publication
of data and application thereof; provide for the training of medi-
ators, factfinders and arbitrators; provide technical advice to
public employces and public employers on employee-management
programs [, to] ; assist in the development of programs for train-
ing employee and management personnel in the principles and
procedures of consultation, negotiation and the settlement of
disputes in the public service [,] ; and provide for the training of
employee and management officials in the discharge of their em-
ployee-management relations responsibilities in the public interest.

10. (New section) (a) There is hereby established in the Division
of Public Employment Relations a Council on walic Employment
Relations, which shall consist of 8 members, appointed by the
Governor, by and with the advice and consent of the Senate, 4 of
whom shall be representative of public employers and 4 of whom
shall be representative of public employee organizations. Of the
first appointees, one representative of public employers and one
representative of employee organizations shall be appointed for
1 year, 1 I'epl'esenfative of said interests shall be appointed for 2
years each, and 2 representatives of said interests shall be ap-
pointed for 3 years each. Their successors shall be appointed for
terms of 3 years each. Members of the council shall be eligible for
reappointment.

(b) A majorit_v of the membership of the council shall constitute
a quorum for the transaction of council business.

(¢) The council shall meet with the commission at least 4 times
a year. ‘
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(d) The employer represcntatives shall choose a chairman and
the representatives of employee organizations shall choose a chair-
man, who shall serve as co-chairmen of the council, alternating in
chairing meetings of the council. -

(e) Members of the council shall serve without compensation,
but may be reimbursed by the State for necessary expenses in-
curred in the discharge of their duties. |

11. (New section) The council shall (a) help to plomote the
effectxve functioning of collective negotiations in public employ-
ment in the State; (b) assist the commission in its selection of
panels for ad hoc mediation, factfinding, and arbitration under the
jurisdietion of the commission; (¢) aid in the settlement of indivi-
dual disputes; (d) review the administration of the ‘‘New Jersey
Employer-Employee Relations Act,”’ including the commission’s
rules andiregulations, and advise the commission regarding desir-
able changes in the administration and enforcement of said act;
and (e) recommend to the Governor and Legislature any amend-
ments to said act that it deems advisable.

12. Sections 1 to 4, 6 and 8 to 11 of this act shall take effect 30
days after the enactment of this act. The terms of the members of
the Public Employment Relations Commission in office are termi-
nated on the effective date of section 4. Sections 5 and 7 of this
act shall take effect 60 days after the enactment of this act.

STATEMENT

The purpose of this bill is to amend and supplement the ‘‘New
Jersey Employer-Employee Relations Act’” (P. L. 1941, c. 100;
C. 34:13A-1 et seq.) so as to implement the recommendations of “
the New Jersey Public Employer-Employee Relations Stady Com-
mission, created pursuant to P. L. 1974, c. 124. The bill provides
specific procedure tov bring about the peaceful settlement of a
persistent impasse in negotiations that occurs in any public em-
ployment covered by the ‘‘New. Jerséy Employer-Employee
Relations Act,”’ including State, county, municipal and school
district employment. Public employers and employee organizations
would be stimulated to adopt, by mutual agreement, one of six
statutory procedures for resolving deadlocks that develop in
negotiations should the parties fail to reach an agreement in direct
negotiations. The bill requires submission of a continuing con-
troversy to a form of binding arbitration, under which the arbitra-
tor or panel of arbitrators would make an aWard by choosing -

between the final offers of the two parties on (a) the economic




issues as a single combined package and (b) the noneconomic issues

on an issue-by-issue basis. The parties would be given an appro-
priate period of time to take those impasse procedures into account
before the negotiations of a new agreement would be subject to
 them. '

The bill also requires that negotiated agreements in covered
employment grovide binding arbitration as a terminal step in a
procedure for the settlement of grievances that concern the inter-
pretation or application of the provisions of a collective agreement.
The parties could, by mutual agreement, exclude individual items
from such binding arbitration. Statutory requirement for arbitra-
tion of unsettled grievances would not take effect before the parties
had adequate time to discuss and to embody the necessary changes
in a new, n‘egofiated agreement.

Concerning the scope of negotiations, the bill provides: (a) that
the Public Employment Relations Commission be given statutory
authority to determine which are and which are not required
subjects or permissive subjects for negotiation; and (b) that public

-employers not be required to negotinte concerning matters of
intrinsic managerial policy or function.

The bill also provides that the Public Employment Relations
Commission be changed from a tripartite membership (one mem-
ber-chairman serving full-time and 6 members serving part-time)
with 3-year terms, to a 3-member, all public commission with 6-
year terms, all three serving on a full-time basis. A bipartisan
council on public employment relations woulll be established to
meet with the Public Employment Relations Commission for certain
purposes, including possible assistance in the settlement of
individual disputes and in the screening of arbitrators for a com-
mission-established list, from which the parties of the commission "
would select neutrals for binding arbitration. -

Provision is also made in this bill for the systematic develop-
ment of objective, comparative data for use by the parties, by
arbitrators (especially in applying statutory standards under
interest arbitration), for the training of mediators, factfinders and
arbitrators, and for analyses of the effects of the proposed changes
in the law. The provisions regarding binding arbitration will
necessitate some additional trained arbitrators.

Finally, seven technical amendments to the ‘‘New Jersey
Employer-Employee Relations Act’’ are proposed that are pri-
marily for purposes of clarification and efficient administration.



ASSEMBLYMAN CHRISTOPHER J. JACKMAN (Chairman): Ladies and gentlemen, with your
permission,I would like to call this hearing to order.

There is only one member of the Committee with me today and that is Assemblyman
Patero. Then, to my left, is our legislative staff member, Daniel Ben-Asher.

We have called this hearing in response to the interest that has been generated
over the State by Assembly Bill No. 1448. As many of you know, this bill encompasses
the recommendations of the New Jersey Public Employer-Employee Relations Study Commission,
which, if enacted, could have an impact on the State public employment relations for
many years to come. .

I hope that the hearing today will shed some light on this important subject.

When your name is called, please come to the front desk to give your testimony.
It would be most helpful for the purpose of assembling an official transcript of this
hearing, if you have a written statement to present, that you furnish copies of it to
the Committee members and the hearing stenographer. Also anyone who has not already
‘expressed an interest in speaking and wishes to do so can give his name to Mr. Ben-Asher,
who is sitting at my immediate left.

In view of the number of people who have already expressed an interest in
testifying today, I am going to ask everyone to not speak more than five or ten minutes.
If you have a written statement, try to summarize it and the entire statement will be
made part of the official record.

Assemblyman Burstein, who is the principal sponsor of this bill,is not present,
but when he does come in, I will give him the courtesy of testifying.

At this time, I am going to make one or two brief statements. This bill haé
created a tremendous amount of interest and controversy around the State. With us
this morning is a gentleman for whom I have tremendous respect. He is Dr. Richard
Lester,who was Chairman of the New Jersey Public Employer-Employee Relations Study
Commission. I served with Dr. Lester on this Commission. I submitted a minority
report on this bill and put my name on it even though I didn't agree with it in toto.
As I said at the outset, there is a tremendous amount of controversy on both sides.

So, without any further ado, I would like to introduce Dr. Richard Lester,
who will make a statement.

Before Dr. Lester begins, I will announce the procedure to be followed today.
We are going to recess for lunch at 12:00 o'clock and come Séck at 1:30. The hearing
will continue until 4:30. Anybody who is not heard will be given an opportunity to
appear at another date. I presently havé a list of about 35 names of people who want
to testify. It is possible that all will not be heard. I will try to schedule those
of you present in the chamber in conformity with your requests. If I can't, I will
try to schedule you as closely as I can to the time you want to be heard.

You may proceed, Dr. Lester.

RICHARD A, LESTER: Mr. Chairman, I appreciate the opportunity to appear
before this Committee in connection with its consideration of Assembly Bill 1448.

The Study Commission's recommendations, embodied in this bill, are designed to
respond to the specific instructions in the legislation establishing the Commission.
Those instructions are extensive in scope.

The Study Commission's 1l45-page report explains the basis for each recommendation.
I will not repeat orally the explanatory material in the report in support of specific
recommendations.

In my remarks this morning, I should like to make some cobservations that may




help in understanding the Committee's recommendations as a whole and to clear up some
apparent misunderstanding concerning the procedure in Bill 1448 for assuring settlement of
impasses in negotiations.

The Commission in its year-long deliberations engaged in a fresh examination of
tte problems in public employment relations in New Jersey and the opportunities for
improvement in such relations.

The Commission sought and seriously considered the views of many experienced
practitioners in New Jersey and elsewhere, and drew on the lessons of past experience
here and in other states. Input from many knowledgeable persons influenced  the thinking
of the Commission and the content of its recommendations.

Significant differences in conditions and diversity of views exist among the
1200-0dd municipalities, counties, school districts and other governmental units in this
State. Let me just add parenthetically that that is one of the reasons you get such
a diversity of views because the situation may be different in each of the different
units. Elements within labor and management concerned with public employment relations
have, therefore, somewhat diverse and changing views regarding the range of issues that
were considered by the Commigsion. Nevertheless we found that the parties had been
engaging in fresh and constructive thinking in the light of recent expefience, were
receptive to new approaches to troublesome problems, and were quite conscious of the need
to bear in mind the long-run public interest in constructive employment relations in the
public sector in New Jersey.

' In developing its recommendations, the Commission was particularly conscious of
the need to take account of the diversity of conditions and the propensity for views on
issues and procedures to change with circumstances and experience. Therefore, the Com-

mission's recommendations, especially in the area of negotiations, provide for flexibility,
altcrnative approaches and procedures, and adaptability to particular circumstances. Also
they contain encouragement for the pafties to assume responsibility for working out
answers to problems, and furnish stimulus for the reduction and self-settlement of dif-
ferences on negotiating issues.

I would especially stress the contribution that the Commission's recommendations
could, as an interconnected or package set of proposals, make to the peaceful, fair, and
intelligent solution of employer-employee disputes in the public sector in this State.

It may be useful if I briefly run through the procedure in Bill 1448 fbr the
resolution of impasses in negotiations, indicating the significance of certain features
and correcting some apparent misconceptions with respect to these impasse procedures;

Bill No. 1448 would make no real changes in the existing law's provisions with
respect to mediation and factfinding. The new added procedure for achieving finality
on pages 11 to 15 of the bill might, in practice, reduce somewhat the use of factfinding.
There are some people who think it would reduce it very significantly. I think experience
would determine whether that would be the case or not. Thére could be a quite flexible use
of factfinding under the proposed provisiohs of the bill.

If after mediation and factfinding, differences over the terms and conditions of
a new agreement continued to be unresolved, the new procedure would come into operation.
Existence of the new procedure and advance planning with it in mind would undoubtedly
serve, in some cases, to encourage the parties to settle their differences before that
procedure would come into play. '

If the negotiating parties have not achieved agreement by 60 days prior to the
public employer's fequired budget-submission date, the parties are to notify PERC whether
or not they have agreed on a terminal procedure for iesolving the open items in dispute.
Presumably they would have thought about that matter in advance. They are, however, given
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10 days following the notification of é négotiating impasse - that is, 60 days prior
to the budget-submission date - to consider the question, in the hope that during

that period, during the 10 days from 60 to 50 days prior to the budget-submission date,
they'would be able to agree on some procedure for finality.

Six procedures for finality are set forth in the law. The parties could choose
one of the six or they are free to work out a different arrangement providing it will
lead to finality or assurance of settlement. Some people have missed this point, so I
would émphésize it a bit.

v If you look on page 1M of the bill, lines 39 to 44, it says: "Any terminal
procedure mutually agreed upon by the parties. shall be reduced to writing, provide for
finality in resolving the issues in dispute, and shall be submitted to the commisSion;"
that is to PERC, "for approval." - )

". . . Terminal procedures that are approvable include, but shall not be
limited to" - and perhaps there should be a comma after that - "shall not be limited
to the following:" Then the six are specified there.

The parties, as I said, are free to choose oneé of the six or they are free to work
out a different arrangement providing it will lead to finality or assurance of settlement.
The new procedure encourages choice, flexibility, and assumption of responsibility for
dispute settlement, by the paries themselves. They can shift from one settlement proéedure
to another with experience; each impasse can have its own settlement procedure. The six
procedures outlined in the law are based on legislation and experience in other states.

I want to stress the freedom that the parties have under the proposed statute to
work out any settlement procedure they desire. The six forms outlined in the statute are
only examples based on other states' laws. They are not intended to be limiting. On
the contrary, they are designed to indicate some of the possible variations that might
be used. . , i ' .

To illustrate further possible variations, the parties could, for example, set up
a panel to determine salaries by a statistical study or formula, agreeing to abide by
the results of that study and formula use. Or a group of school boards might name an
arbitrator for a period to rule on matters that they could not agree upon in terms of
certain issues. That arbitrator would not need to be from the PERC special panel of
arbitrators. The arbitrator, say, could be a former mayor gr police commissioner or
former judge, even a university professor or a former commissioner of education or a
similarvperSOh for whom the parties and the community had respect and who is knowledge-
able about that occupation in that locality. This provision of the law is intended to
encourage the parties to be innovative and creative, to think about the issues in dispute
and the solutions or methods of solution that suit their situation.

The approval of PERC for any one of the great variety of possible arrangements
for settlement which would be on a voluntary basis is simply to make certain that the
arrangement or means is not contrary to law and will ultimately result in a binding
settlement.

Now, because it isn't completely clear on page 11 at the bottom there, I have
a suggestion for the possible addition of one sentence that might be inserted in line
39 after the words "issues in dispute", as follows: "The services of a mediator or a
factfinder may be used to assist the parties to work out and agree upon a procedure that
will assure a settlement of the issues in dispute." © So I would stress that flexibility
in that connection. ) '

If at the end of the 10-day period (50 days prior to the required budget-
submission date), the parties are unable to agree on a terminal procedure for this
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dispute, they are to so notify PERC in writing, giving an explanation for their inability
and specifying .the issues that remain in dispute. Both of these actions, that is both’
explanation of inability and specifying the issues in dispute to crystalize them, may
help to clarify, even reduce, their dlfferences.

The dispute then becomes subject to a specific form of forced-ch01ce, final-
offer arbitration. The arbitrator (or arbitrators) is to be selected from a special
panel of arbitrators, under this circumstance, screened by PERC with the assistance of
the proposed bipartisan Council on Public Employment Relations, set forth in the bill
on pages 17 and 18, and the arbitrators on that panel having 3-year appointments.

‘The form of final-offer binding arbitration required by the statute if the
parties cannot agree on any procedure for finality, provides that the arbitrator or
arbitrators choose between each party's final offer on the economic issues as a package,

and the arbitrator's choice between the final offer of each party on each noneconomic issu
is made separately, on an issue-by-issue basis. "Economic issues," as defined in the
statute, include those items which have a direct relation to employee income:; all other
issues are designated "noneconomic." The economic issues are, so to speak, the money
issues that are common to most negotiations -~ wages, salaries, hours in relation to
earnings (that is the effdéct on average hourly earnings), paid vacation, paid holidays,
insurances, and other direct'money benefits to employees. The noneconomic benefits are
more likely to be mostly those that are peculiar to the occupation or the industry,
such as class size in schools or the complement of workers for performing a particular
task. Negotiations involving professional types of work or semi-professional types
~of work are apt to involve a larger number of noneconomic issues: that is because of.
the naﬁure of professional and semi-professional kinds of employment. Throughout the
formal arbitration proceedings, the arbitrator (or arbitrators)is free to mediate or
otherwise assist the parties to reach a mutually agreeable settlement. ’

Somebody has suggested, as is the case in Michigan, I believe, that the arbitrator
can remand the issues to further collective bargaining; and there is nothing in the
procedure that would in any way prevent that, as I see it. '

In many respects, the provisions of Bill 1448’enccurage peaceful settlement
in a voluntary manner by the parties themselves. Contrary to some statements and
resolutions, Bill 1448 would not change the Public Employment Relations Commission
"from a mediation to an arbitration panel:" PERC is not given powers to make arbitration
decisions. And, as just explained, the parties would have various alternatives to
choose from and would have incentives for self-settlement.

There are two corrections that we failed to make in going over the draft of
Bill 1448. I want to just mention them in closing. They are: (1) on page 6, line
13 of the bill, after the word "hire" and before the word "discharge“ to insert
"evaluate". That same phrase appears elsewhere in the bill and it somehow was in-
advertently left out here. That would read, ". . . having the power to hiré; evaluate,
discharge, discipline, or to effectively recommend the same. . ."

(2) Then on page 8, line 84, eliminate the words "disputes, controversies or",
so that it would read: "Notwithstanding any procedure for the resolution of grievances
established by any other statute, . . ."

Mr. Chairman, that completes my statement. I would be pIeésed to respond to
questions now or later on in the proceedings. )

ASSEMBLYMAN JACKMAN: Thank you very much, Doctor. Are there any questions?
(No questions.) You will be available. You are not going to leave, are you?

DR. LESTER: No, I will be here all day.




ASSEMBLYMAN JACKMAN: Is Judith Owens in the room? Mr.
Bertblino, are you going to speak for the NJEA?
* MR. BERTOLINO: Yes.
ASSEMBLYMAN JACKMAN: You know the procedure. State your
name, please.

JACK J. BERTOLINO:

-

Mr. Chairman and members of the Committee. Thank you for giving me

the opportunity to speak today.

I am Jack J. Bertolino, Director of Field Service for the New Jersey
Education Association which represents more than 100,000 active, associate
and retired school employees in New Jersey., NJEA affiliates are the sole
and exclusive bargaining representatives for teachers in all but six of the
state's 590 school districts. In these districts, NJEA affiliates represent

over 1100 bargaining units of teachers and other school employees.

With me today is John V. Warms, NJEA Field Representative for Teacher
Rights. '

We welcome the opportunity to express to this Committee NJEA's concerns
with respect to the recommended changes to Chapter 123 as suggested by the
Public Employer-Employee Relations Study Commission and incorporated in
A-1448, ' |

The NJEA strongly opposes the enactment of the pgpopcsed legislation

primarily for the following reasons:

1. A-1448 would add a specific definition of the term "supervisor"
which expands the definition already expressed in Chapter 123 (p. 3, lines
59-61). By adding the term "evaluate" the scope of the supervisory definition
would be enlarged and would encourage school boards to bring petitions before
the Public Employment Relations Commission (PERC) in efforts to change the
composition of present bargaining units. The effect would be to deny to
certain supervisory employees contractual benefits and security provisions

they worked hard to gain during the past eight years.




This proposal would serve only to provide employers with another opportunitﬁ
to disrupt bargaining, cause confusion, and weaken employees' bargaining :
rights.

2. The bill emasculates what is commonly referred to as the freeze :
clause (p. 7, lines 55-59). Chapter 123 now provides, "Proposed new rulesé
or modifications of exisﬁing rules governing working conditions shall be

-negotiated with the majority representative before they are established."

This clause has worked well and is a proper safeguard as stated. By

limiting the provisibn to conditions covered by the negotiated contract,
employees' rights would be weakened and the unilateral authority of school

boards strengthened.

In effect, this change would violate basic standards of good-faith

bargaining. With the suggested changes, management could unilaterally chang? R
working conditions. School boards could justify such an action by arguing t%
this right was granted through legislative intent, a principle upon which co§
rely heavily in making judicial decisions. Public employees would then be fg
to carry the burden of attempting to correct such injustices through unfair f
labor practice proceedings. In effect, the proposal wonld create disputes, ;
not resolve them. It is difficult to understand why this bill suggests: any }
revision of the freeze clause. The clause has not proven burdensome to 3
school boards. It has not enfringed upon so-called management prerogatives. |-
In fact, there is no evidénce, either before PERC or in the Study Commissioh%
report, which demands consideration of such a drastic>change in this essentié

provision of employer-employee relations.

3. The bill further endangers public employee rights by adding what
may be termed a management rights provision (p. 7, lines 66-69). This 4
proposal declares that employers would not be required to negotiate matters A

of intrinsic managerial policy.

No compelling reason exists to add this clausé By its new authority
in Chapter 123 PERC has already made.and will continue to make scope declsiowg
regarding mandatory, permissive;and illegal subjects of negotiation. To

include this clause would only cloud and confuse the negotiability issue.

The statement of disagreement concerning the PERC Study Commission's

report submitted by three Commission members expresses NJEA's position on thi

issue. It reads in part, "The parties have had only a few months to work un@é

6




.tyi

10

this law, and no significant problems have been reported. We strongly be-
lieve the commission (BERC)should be given a reasonable period of time
to determine the dimensions of the scope of negotiations under the existing

legislation."

4, The proposed changes in Section 7b would limit the grievance
definition to the interpretation or application of a negotiated contract
(p. 7, lines 71-77), Thls limitation would eliminate the right to appeal the
violatiOn of policies and administrative decisions affecting employees, a
benefit énjoyed by -them since Chapter 303 was enacted in 1968 and reinforced
by the Legislature in Chapter 123. Adoption of this provision would clearly
cause unnecessary confusion. Grievance definition was a major area of
dispute in the early post-Chapter 303 era. This matter was resolved through
negotiation and by mutual agreement. As a result, most negotiated contracts
now contailn the definition as stated in law. Any modification of that clause
could be interpreted as permitting -- and perhaps encouraging -- employers
to make adverse administrative decisions affecting terms and conditions of
employment. In such instances, employee organizations would be left power-
less to utilize a contract's grievance machinery. Also, such a change would
require lengthy and costly litigation to resolve grievances. The legislative '
intent of Chapter 123 was to resolve disputes expeditiously and fairly, not to

create barriers which inhibit resolution of differences.

Furthermore, the suggested change which provides for contractual
provisions to be excluded from the arbitration process by mutual agreement
does littie to promote meaningful collective bargaihing. Such a provision
could lead to unnecessary impasse situations because management would be
provided with an opportunity to establish conditions prior to and during
negotiations. This concept was introduced by many board negotiators after the
passage of Chapter 303 in 1968. Most school boards abandoned this posture

by 1971 because it was not conducive to the bargaining process.

5. An outstanding deficiency in the bill is the lack of due process
court procedures for public employees in strike situations. Without such
a Provision school boards will continue to secure instant injunctions,

thereby gaining additional leverage to pressure employees into concessions.

The instant injunction provides the opportunity for a school board to
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circumvent collective bargaining and to utilize a judicial excuse to avoid

real issues.

Injunctions continue to be issued automatically even though a specific
strike does not endanger the public health or safety. The failure of this
bill td provide for essential due process énd day-in-court procedures only
encourages management to abuse its inherent power. Unless such procedures
are enacted into law, school boards will continue to utilize the courts
and the injunctive process as weapons to punish teacher leaders rather than
negotiate with them and to attempt to force contract settlements upon

teacher associations.

NJEA is pleased to note that three PERC Study Commission members expressed‘
their concern in the Commission's report about the issuance of automatic
injunctions. In{speaking to this issue, the three Commission members stated,
"We would have included a recommendation that some provision be allowed fbr
a public employee organization to have an opportunity to present arguments
or evidence in court, prior to the issuance of an injunction against such
organizations, based upon the application of a public empldyer. We dovnot
beliéve injunctions should be automatically issued in the public employge

area."

Also, publié émployees in New Jersey are gratified that Assemblyman ;
Jackman introduced Assembly Bill No. 402 which would give public employees the §
minimal elements of due process by granting a right to withhold services |
under certain circumstances. That bill has also been referred to this Com-
mittee and we iespectfully urge you to support its concepts which would estab1£

reasonable and fair balance in the negotiation process.

6. The terminal 'pfocedure in A-1448 which would presumably provide for
finality in negotiations undermines the collective bargaining pfocess i
(pp. 11-14). The recommended final step for imposed impasse resolution -- 1.ef:
last offer arbitration, or any form of impasse arbitration ~- minimiies the i
effectiveness of mediation and of fact-finding. This is so because the parties,

tend to posture and to refrain from making concessions in order to effect the

best possible decision from an eventual arbitrator.




Last offer arbitration does little to compel bargaining or to force
compromise. Indeed, it provides the parties with opportunities to
procrastinate, to avoid the real issues, and to blunt compromise. In
addition, it encourages the parties to expend their energies preparing
presentations for an arbitrator, rather than concentrating on free and

open collective bargaining aimed at reaching a voluntary settlement.

NJEA believes that Imposed settlements are temporary panaceas because
the parties do not participate in a true exchange of ideas and proposals
directed toward compromise and agreement. When an arbitrator picks a winner
and a loser he guarantees little stability or acceptance. Rather, an ‘
arbitrator's award can force a loser to save face by whatever means are
available, including immediate 1itigafion and an attempt to modify or vacate
the award. The loser's predictable response would delay implementation of
the contract and exacerbate the positive bargaining relationships and the
principle of finality which the arbitration procedure was supposedly devised

to promote.

In order to avoid any misunderstanding regarding NJEA's positiod, we

should emphasize that the Association does not oppose interest arbitration

as a method for resolving impasses. Any form of arbitration which is mutually
acceptable to the parties can and should be utilized. What NJEA vigorously
opposes, however, is the imposition of any type of interest arbitration which
purports to provide finality to the bargaining process. In any case, NJEA
believes that true collective bargaining cannot occur without at least the
limited right to strike. 0

7. The provision in A-1448 which would make PERC an all-public body fails
to provide for meaningful input from employer and employee groups (p. 5, lines
16-44). Although the proposed PERC body would be required to meet with and seek
the advice of an eight-member employer-employee advisory council, the council
would not be guaranteed input before PERC decisions were made. The present
tripartite arrangement provides effective representation for all groups --

employers, employees and the public. -

The fact is that the present seven-member Commission has operated efficiently

with few complaints from either employees or employers. Since the enactment of

. Chapter 123, the Commission has dealt creditably with matters of scope of bargaining

and unfair labor practices. Yet, with little rationale and in the face of obvious

success, this bill proposes a drastic change in the composition of the Commission.
’ 9




The success of the present composition must be creditied, at least in part,
to the guaranteed input from the employer and employee representatives as well as the
general public members. The present Commission provides balance through. the free
exchange of ideas and concerns of representative groups. Any suggestion at this time
to alter iés sﬁccessful operation makes no sense to those close to public employment
bargaining in New Jersey.

In summary, NJEA believes that A 1448 does little to promote equality at the
bargaining table or to improve negotiation relationships between parties. If anything,
the addition of certain amendments, the deletion of critical provisions, and the
omission of needed improvements would weaken further an employee organization's already
unequal bargaining position. Thank you very much, Mr. Chairman, for this opportunity
to appear before you. We will be very pleased to answer any questions you may have.

ASSEMBLYMAN JACKMAN: I prefer to hold my questions and I will tell you why.

I want to give an opportunity to as many people as possible to be heard this morning.

I have some questions with regard to some of the reports I have here, but in fairness

to the members who are not present this morning, there being just myself and Assemblyman
Patero, I would préfer'tO'stﬁdy the statements on file with them, in conjunction with
the legislative staff, dnd then request written answers or input from you.

MR. BERTOLINO: We would be happy to respond either in writing or verbally
at any time. ' :

ASSEMBLYMAN JACKMAN: Thank you very much.

Mr. Bruce Taylor, New Jersey School Boards Association.

BRUCE TAYL O'R: I am Bruce Taylor, Director of Labor Relations for the
New Jersey School Boards Association.

I first want to thank the Chairman for his invitation to present the Assoc- °
iation's views on Assembly Bill No. 1448.

Any change in our current Public Employment Labor Law will affect publlc
education, which is the largest single public employer in New Jersey.

Before going any further, I would like to publicly express the Association's
thanks to the members of the Sﬁudy Commission upon whose report and recommendations
‘this legislation is based. The Commission, comprised of people with varying insights,
carried out their responsibilities with a professionalism and sense of public concern
which is admirable. Nothing in our remarks today should lead you to conclude that we. are
not appreciative of the attention given to our positions by the entire Commission. I
would specifically like to thank Dr. Lester, the Chairman of the Study Commission, and
Dr. Weinberg, its Executive Director, for their obvious dedication to this very complex
task. ‘

" Barlier this week we delivered copies of our written testimony on A 1448 to
the Committee. That testimony contains a discussion of 22 NJSBA proposals with respect
to any legislation enacted. Eight of those proposals dgal with the issue of interést
arbitration.which I will address later in my oral testiﬁbny. A number of proposals
involve technical recommendétions and it appears that no oral commentary is needed on
‘those matters today. For a more complete rendering of our views on A 1448, we urge you
to consult our written testimony. 1In the interests of time, I will confine my remarks
to the more 31gn1f1cant portions of the proposed bill. i

The sensible handling of labor relations problems, like most other human
endeavors, does not happen instantaneously. As this Legislature indicated by its passage
of Chapter 123, time provides all of us with an opportunity to gauge the success or
_lack of success of our laws. It was with that in mind, that the Legislature created
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the Study Commission. The Study Commission recommended a series of amendments which would
significantly change the course of governmental labor relations. The NJSBA is primarily
concerned that the Legislaturé, in considering amendment to the law in this area; not
forget that we are dealing with public employment and the public's rights.

The duty to negotiate in good faith concerning terms and conditions of employ-
ment is carried out by the 609 boards of education which we represent and the unions
representing our employees. That is a duty which the Association supported in the
legislative debate on what was to become Chapter 123. To further indiéate our support
of the concept of public sectwr collective negotiations, we have, on every public
occasion, urged this Legislature to fully fund the Public Employment Relations Commission.
We have also recognized the inescapable conclusion that a public law safeguarding public
rights should be administered by members of the public not tied to any partisan interest.
For that reason, we urge this committee to recommend passage of that portion of A 1448
which would create an all-public PERC. We find it ironic that parties with a vested
interest in the law seek anything less than an impartial protection of their own rights.
Opposition to this recommended change can only be based on the most short-sighted rationale.
It is time that New Jersey joined other progressive states in the administration of its
public sector negotiations law. The NJSBA supports full PERC funding and an all-public
PERC because we realize, as you do, that the implementation of a law is often much more
important than the passage of a law. Strangely, we hear little support from the unions
on either of these points. We also hear little from the unions on the topic of the
Governor's failure to nominate a full-time Chairman of PERC. In addition to enacting
positive changes in our labor law, we would hope that changes made almost a year and a
‘half ago by this body could be carried out.

Our concern for sound labor relations policies, we believe, is evident in our
public pronouncements and our research on such topics as interest arbitration. We are
cOnCérned, perhaps frightened is a better word, that this Legislature will approach the
public sector labor relations area as if it were dealing with private employers. The
fact of the matter is that public employment is not analagous to private employment.

The Legislature has often recognized this difference by enacting Civil Service laws,
tenure protections and a whole host of other substantive benefits for public employees.
Public employers deal with the public interest. They carry $ut obligations recognized
by this State to be of overriding social importance. In no area is this clearer than in
public education. This Legislature must not consider public sector labor relations
legislation in a vacuum. We urge you to place any changes considered in this legislation
in the context of the public responsibilities of public employers. To fail to do so can
only aggravate the feeling of our citizens that their government is unresponsive to

their needs. '

One change contained in A 1448 which very clearly is not in the public interest
would allow PERC to determine whether a matter is a required or "permissive" subject of
collective negotiations. As noted before, we recognize our obligation to negotiate in
good faith concerning terms and conditions of employment. These are what Chapter 123
and PERC call "required" subjects. A "permissive" subject is one which is recognized
to be a managerial policy or right. Under this proposed amendment, if a public employer
wanted to negotiate away those rights, it would be allowed to do so. Why not "allow" a
public employer to give away those rights, if it chooses to do so? Because management
rights in the public sector are our citizens' rights. The establishment of a "permissive"
category of negotiations may very well lead to the waiver of the peoples' ability to
govern themselves. Furthermore, in'public education, the creation of a "permissive"
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category endangers the very ability to create a thorough and efficient educational
system. Some examples may be useful: PERC has already determined certain matters to be
"permissively" negotiable even though there is no basis in Chapter 123 for it to do so.
What areas may a public education employer negotiate away? Curriculum, budget, the school
calendar, the number of employee positions and the expansion of school facilities are
now matters about which a public employer may enter into a contract with a union. On
Tuesday of this week, PERC ruled that the decision to assign teachers to supervise
Students was a "permissive" subject of negotiations when the safety of those students

was involved. This decision quite clearly means that if the public employer doesn't mind
negotiating away students' safety or if an arbitrator agrees that the employer aiready
has, the contract with the union will be considereéd more important than the employer's
responsibility to the public. We do not believe that the Legislature intended such a
result when it passed Chapter 123 and we are confident that you do not desire such a
result now, Yet, adoption of a "permissive" category will produce that result. This
Legislature should not permit the temporary guardians of the public interest to give

i

away the rights of the public. The proper management of government in a democratic
society should always override short-term labor relations. expediencies.

The NJSBA also urges this Committee to reject that portion of A 1448 which would
impose binding arbitration of grievances upon all public sector contracts. In a free
collective negotiating situation, terms and conditions of employment should not be
imposed upon the parties by legislative mandate. Such mandates create an unhealthy
imbalance in the negotiations process. It is also interesting to note that, if interest
arbitration is enacted, the arbitrator, reviewing the entire relationship of the parties,
would be empowered to direct the parties to include binding grievance arbitration in
their contract. This is a far better method than a wholesale imposition of grievance
arbitration upon every contract in the State. We often hear of how many private
sector contracts contain binding grievance arbitration. It is said that 95 percent of
private sector contracts contain binding grievance arbitration. However, less than
25 pexcent of all working Americans are covered by a labor contract. At the same time,
over 95 percent of New Jersey's teachers, for example, are included under contracts.
About half of them are covered by contracts providing grievance arbitration. Proportionate-
ly, many more public education employees are protected by binding grievance arbitration
than employees in the private sector. So much for "statistics." The NJSBA will continue
to oppose the legislative grant of benefits while requiring us, nevertheless, to negotiate
in good faith.

There are several areas which A 1448 does not directly address and which we
feel are major deficiencies in the legislation that we would hope you would consider.

It is time to end the unsound practice of allowing labor organizations to represent both
supervisors and ﬁon—supervisors. sometimes in the same negotiating unit. Long ago, the
Congress of the United States wisely recognized that the inclusion of supervisors under
the National Labor Relations Act would lead to a breakdqyn in an employer's ability to
effectively manage his operation. 1In addition, the regulations governing Federal
employeés provide for the exclusiop of supervisors from its coverage. At the very least,.
this Legislature should separate supervisors from non-supervisory employees in the
conduct of collective bargaining. We are not saying that supervisors should not be
allowed to be members of any employee organization they wish to join. We are saying

that there is no logical way you can conclude that supervisors, who must implement the
policies of a public employer, can do so if they are represented by the same organization
which represents those whom they supervise. We direct your attention to the United
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States Supreme Court's decision in Bell Aerospace. In that case, the court said:
"Supervisors are management people. . . It seems wrong, and it is wrong, to subject
people of this kind, who have demonstrated their initiative, their ambition and their
ability to get ahead, to the leveling processes of seniority, uniformity and standard-
ization that the Supereme Court recognizes as being fundamental principles of unionism."

The Association also requests the Legislature to end the automatic use of mediation
and factfinding. The following pfovision currently appears in the law:

“Thé commission shall adopt such rules as may be required to regulate the conduct
of representatlon elect;ons, and to regulate the time of commencement of negotiations
and of institution of 1mpasse procedures so that there will be full opportunity for
negotiations and the resolution of impasses prior to required budget submission dates."

The Association is not opposed to a timetable to regulate the commencement of
negotiations. However, the automatic institution of impasse procedures, whether needed
or not, is contrary to the practice of sound collective negotiations. The success of
mediation and factfinding both depend upon a willingness of one or both parties to use
the techniques. The untimely use of either mediation or factfinding is a waste of public
money and removes the burden for true collective bargaining from the parties themselves
and transfers it to a neutral. Furthermore, as is evident in this year's round of
negotiations, a mandated timetable may not only be unsuccessful but counter-productive,
as well, .

In response to this section of the law, PERC adopted a timetable, which allowed
30 days for negotiations and then required the parties, even if both were opposed, to
use a mediator. Hundreds of public employment contract disputes automatically wént to
mediation. In many cases, the parties had not had sufficient time to discuss all the
issues before them before a mediator intervened. The mediator was then given a 30 day
period to "help" the parties reach a contract. In public education, less than 10
percent of all mediated disputes resulted in agreement, compared to a mediation settlemeﬁt
rate as high as 65 percent in recent years. Mediation has been a monumental disaster in
New Jersey as a result of the mandated timetable. We are aware of no state in the
nation which has suffered such a serious setback in the success rate of mediation from
one year to the next.

. The PERC timetable requires, whether or not the parties want it, that factfinding

begin automatically following mediation. The factfinder tﬂgn has a 30 day period to
hold a hearing and issue recommendations. While all the data is not in, several facts
are clear: 1) factfinders faced many, many more issues in hearings than ever before (this
is due to the high mediation failure rate and the automatic institution of factfinding):
and, 2) factfinding is as great a failure as mediation. This is because the successful
use of factfinding requires. that the parties come to the hearing with a few, well-
defined issues. This year it has not been uncommon for factfinders to see thirty or
forty proposals before them.

If we are truly serious about constructive labor relations, we will recognize
the inherent flaw in a mandated timetable. Labor relations works best when the parties
control the flow of negotiations. The unwarranted and, often, unwanted intrusion of
a2 neutral works to disrupt that flow.

Now I will turn to interest arbitration. The Association will oppose the
interest arbitration system recommended by the Study Commission and contained in
A 1448. We do not do so because we are opposed to any form of finality for impasse
resolution, but because we are convinced that the form recommended to the Study Com-
mission by the NJSBA a year ago will come closer to alleviating our negotiations
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problems than does A 1448's system.

As you are aware, the NJSBA is the only major employer group in the United States
to endorse fair and final offer arbitration. I think it is fair to say that many of our
ovn members as well as every other public employer in the State do not agree with our
position. Many of them feel that the delegation of powef to an arbitrator ohvinitial
contract terms threatens government itself. We are cognizant of those fears and fully
understand their basis. We are concerned that, if a system of finality is adopted, that
it very directly include a number of things: 1) arbitration must not be imposed on the

- parties if neither party desires arbitration; 2) the final alternative, the "forced"

- choice must discourage the parties from arbitration and encourage them to negotiate
their own dispute; and, 3) there should be a limit on the length of an arbitrator's
award so that a "losing"vparty won't be locked into a contract for an undue length of
time. . A 1448 meets none of these requirements. Even if both parties agree that
negotiations are progressing to their satisfaction, this legislation would require
arbitration of their alleged dispute. It is hard to imagine a provision which will do
more to obstruct the goal of mutual settlement of problems. Although'the "forced" choice

| of A 1448 (package arbitration on economic matters and issue—by—issue on non-economic
| ) matters), is superior to‘conventional arbitration, it would not, in our view, sufficiently
encourage employers and unions to reach their own contracts through collective negotiations.

Furthermore, A 1448 places no time limit on the length of an arbitrator's award.
As often és possible, the parties, not an arbitrator, should determine the terms and
conditions of employment of our public employees. Allowing arbitrators to impose long
term contracts on the parties does little to create harmony in public employment.‘ '

We have included in our written testimony several other modifications to an
interést arbitration system which the NJSBA supports. Simply put, we are not prepared
to support, work for or endorse a finality system which does not meet these requireménts.

Mr. Chairman, the decisions you make on this legislation will have a lasting
impact not only on public employees and employers but on all the citizens of this State.

Any legislation in this area must be designed to avoid the creation of excessive
union power which overwhelms the interest of the people.

Thank you. (See page 1X)

ASSEMBLYMAN JACKMAN: Thank you, Mr. Taylor. I would be remiss if I didn't ask
you one or two questions about your Association's position. In regard to the National
Labor Relations Board, I assume that the board wouldn't want to be guided by the recom-
mendations of the National Labor Relations Board, would they? Would you accept the -
mandate of the National Labor Relations Board? You made reference in your remarks
here that you don't want —-- ‘

MR. TAYLOR: I spoke very directly to the one area of policy, which I think
is a wise policy. : 7

ASSEMBLYMAN JACKMAN: I assume you wouldn't want to be bound by any rules made
by'the National Labor Relations Board because under theif rules you would have a right
to strike. I am assuming you wouldn't go with that, would you?

MR. TAYLOR: No, I don't agree with the right to strike for public employees.

ASSEMBLYMAN JACKMAN: You make reference to the fact you don't think supervisors
should be represented by the bargaining agent. '

MR. TAYLOR: By the same unit that represents non-supervisors.

ASSEMBLYMAN JACKMAN: I can understand your position when you talk in terms
of a school board. But what would you do in the case of a municipality where you have
a Chief of Police and six Patrolmen? What would you do with that one Chief?

MR. TAYLOR: I believe supervisors who have the power to hire, fire, evaluate -
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the définition of the Study Commission - should be excluded from non-supeﬁisbry bar-
gaining units. The question of whether they should have the right to bargain is one
ﬁhich yoﬁ already addressed in the definition of managerial executive. I think it
is .our position at the very least there should be a separation of supervisors and non-
supervisors, even in the smallest bargaining unit.

ASSEMBLYMAN JACKMAN: I gather by this you don't even want arbitration on
the basis ofA--— - k ’

MR. TAYLOR: Grieyanée arbitration?

ASSEMBLYMAN JACKMAN: Grievance arbitration.

MR. TAYLOR: We are not Bpposed to grievance arbitration. We are opposed
to the legislative mandate of grievance arbitration. In the private sector, that has
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been a term and condition of employment which has been negotiated at the table. 1In

our case of schliool boards in New Jersey over a relatively short history compared to the
private sector, many, many boards have agreed, for example, to include binding grievance
arbitration. I am quite sure many more boards will in the future. But I think it
is something that should be done in the give and take of negotiations.  As I pointed
out, if there is an interest arbitration syétem, I am sure that the interest arbitrator

oo

R BT

could award grievance arbitration in a contract. j
ASSEMBLYMAN JACKMAN: Am I correct in the understanding that you would be bound ,
by final and binding arbitration? |
MR. TAYLOR: I take it that we all would be bound by it. i
ASSEMBLYMAN JACKMAN: You would? , I
‘ MR. TAYLOR: Well, if it is passed in whatever form, we will be bound. There 1 _
will be a right to appeal decisions based on the criteria the Legislature sets out. )
ASSEMBLYMAN JACKMAN: Do you recommend final and binding arbitration on the :
parties? -

MR. TAYLOR: You are talking about grievance arbitration? .

ASSEMBLYMAN JACKMAN: No, final —--

"~ MR. TAYLOR: Interest arbitration? ‘

ASSEMBLYMAN JACKMAN: All items - the contract, for example.

MR. TAYLOR: On initial contract terms, it is our position that we support
fair and final offer arbitration by package with all the modifications based on the
research that we did over a year ago. I think it is still,vali&. The system is valid
because I think it is the one system that forces the parties'-as much as possible to make
a gettlement of the_if own disputes without the use of an arbitrator. The success of
any system that is enacted by the Legislature should not be based on the high number of
arbitration awards issued, but the low number of awards issued. That is my goal and
desire. , ’

ASSEMBLYMAN JACKMAN: Thank you very much, Mr. Taylor.

MR. TAYLOR: Thank you.

William Kosakowski, President, FMBA.

WILLIAM KOSAKOWSKI: I appear before you today as President of the
New Jersey State Firemen's Mutual Benevolent Association. The FMBA is the largest group
in our State representing the professional firefighter. Our attorney and working com-
mittees have spent many hours on the Study Commission's report on the PERC law and, I

must say, in the inadequacies in the present amendments being proposed in Assembly Bill
1448,

The State had a group of dedicated and intelligent men on the PERC Study Commission,
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who were very capable of revising the present law. The Commission's report certainly
bears this out. Somewhere along the line, the report must have been misplaced. The
Commission's report was an excellent one. ’

The FMBA appeared before the Commission at the hearings; written testimony was
presented. As I understand it, the hearings were held for the purpose of allowing
public employee groups to express their views on the proposed legislation. The FMBA
membership is shocked to find that their suggestions have been completely ignored.

We look upon A 1448 as a disaster for police and firemen. We not only feel that it
does not provide the answers to the existing inadequacies but will further compound
the problems.

While we appreciate the opportunity to appear before the Committee to express our
views, at this time we have to wonder if we are not wasting our time. DanielBen-Asher
has requested ten copies of my testimony to be submitted in writing for the official
record and a verbal summary of five to ten minutes. We have gone this route before.
Today, I would like to read my statement in its entirety and it will not take more than
the allotted time. '

A 1448 has several serious defects as far as firemen are concerned. I would
like to point out a few QF our objections to the bill. It would take too long to go
over the entire bill. Our main objection is to the vague and ambiguous language
contained in the bill., It is as though the authors purposely resorted to confusing
language in order to intentionally prevent clear interpretation and thereby render the
amendments useless. To say the least, the recommended changes being proposed are a
complete reform for the employer.

In the Study Report, police and firemen are mentioned on a number of occasions,

* but when A 1448 was drafted, the police and firemen are forgotten once again. A good

example is on page 3, line 59, "Supervisory Employees". The word "evaluate" has been
added. The firemen had enough trouble with the supervisory section without adding
fuel to the fire with the word "evaluate". 1In 1974, the FMBA pointed out the problem
they had to contend with in this section of the law. Assemblymen Burstein and Jackman
introduced legislation to resolve the problem - A 2249. This would have allowed superior
officers in the Police and Fire Departments to bargain collectively in the same unit as
police or firemen, as the case may be. This had been the practice for many years. In
the middle and small sized municipalities, superior officers find it particularly
difficult to engage in effective collective bargaining in a separate unit because of
their small numbers and the high cost. A 2249 just dropped dead in the Senate.
Assemblymen Burstein's and Jackman's bill stated on page 4 (on representation),
"Special circumstances and except in the case of law enforcement agencies, including
Police Departments and Fire Departments. . ." The proposal has been reintroduced by.
thé Agsemblymen again this session in the form of A 396. Why wasn't this in the

. present proposal, A 1448? The firemen and policemen are lumped into thevPEnculaw

without any consideration under A 1448. The PERC law frqm its inception was written for

‘or against the teachers. Usually when an argument is presented, the first thing you do

is look at the facts in the matter. The State FMBA has presented many facts pertalnxng to
the PERC law, but evidently they have fallen on deaf ears..

On page 3, line 62, "Negotiate in good faith," the new parag:aph is notclear
at all., First, it states "make a genuine effort. . .", then closes with "but such
obligations shall not compel either party to agree to a proposal or requlre the making
of a concession." The statement is contradictory.

On page 5, the change in the astructure of the Commission will make the Commission
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a political football, eliminating the employer and employee representatives and

providing full time members. The Tripartite Commission has worked well. The PERC
commission has been operating with insufficient funding. This proposal will only increase
the financial burden. ' , '

On page 7, line 55, "after the effective date of this act proposed new rules or
modification of existing rules", "governing” has been deleted, "changing working
conditions covered by a collectively negotiated agreement shall be negotiated with the
majority representative before they are established," has been added. In other words,
anything that is not covered by contract, can be pushed upon the employee. This certainly
has to be in conflicdt with good faith bargaining.

On page 7, from line 59 through 66 - this deals with good faith negotiations with
respect to grievancesband terms and conditions of employment and written agreements.

On line 66 through 69, it is stated what the public employers shall not be required to
negotiate. I like the "intrinsic managerial policy" line. This is confusing language,
first class. The paragraph makes a travesty of the law. Who is to determine what,

in fact, is an intrinsic managerial policy? The FMBA also has many areas they define
as "intrinsic® and therefore excluded from the jurisdiction of the PERC law.

On page 11, line 31, there is the word "permissive" - permissive subjects to
be negotiated by a factfinder. A factfinder cannot deal in permissive subjects if
either party does not agree to it. This will only cause more impasses.

~ on page 14, line 137 - "The interest and welfare of the public. . ." It refers
to impasses and what the mediator, factfinder, arbitrators will take into consideration.
We might just as well place all public  employees on referendum for increases in salaries
and benefits.

As A 1448 is proposed, monopolistic is the best description for this proposal.

The PERC law was proclaimed as the answer to our problems by many in 1968. The
State FMBA knew it was not and we fought against its passage. Eight years later, we are
still waiting for amendments to the law that will enable it to accomplish its intended
purpose. All the factfinders, mediators, arbitrators, also unfair labor charges,
restraining orders and injunctions have not provided the solutions to our problems. The
law must be strengthened in a way that is equitable to both the employer and the employee.
There is no way the FMBA.can lend their support to A 1448. ‘

- Thank you for the opportunity to address the Committee.

ASSEMBLYMAN JACKMAN: I would like to make a few comments about your statement.
"I can éay with no fear of contradiction that it is not a waste of time for you to come
here. 1In your statement you say you wonder if it is a waste of your time. I don't
waste my time. I came here because of the many reactions from people around the State
with respect to this bill. I might say that I put my name on the bill in order to
have an input in it. I can assure you you are not wasting your time because everything
in your statement will be taken into consideration. If you had been listening, you would
have heard my remarks to the previous speaker about the supervisors to the effect that
the police and firemen are more affected by that provision than the school teachers.

Now, Dr. Lester, who spoke this morning and chaired the Study Commission, has
done a tremendous job and worked very diligently; I, of course, didn't agree with some
of my colleagues on that Commission. The majority of them were lawyers and most of the
terminology you see in this bill is lawyer oriented. I took some exception to it.

I can assure you that everything in your statement will be given the consideration
it should be given. That is one of the reasons for this public hearing. If I didn't
think it was important, I wouldn't waste my time because I don't get any extra pay for
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sitting here and neither does my colleague.
MR. KOSAKOWSKI: Neither do I.
ASSEMBLYMAN JACKMAN: You have an interest in it and I am trying to protect that
interest. ‘
I just want you to know, Bill, without any fear of contradiction, the work
that we are trying to do is going to be beneficial to everybody concerned and not one
isolated group.
MR. KOSAKOWSKI: You know, Assemblyman Jackman, we are sitting on a powder keg
right now. We have firemen's locals throughout the State that are on the verge of
doing something very drastic. We have been telling them that we have this bill coming
up and trying to assure them that there will be some kind of final and binding arbitration
coming up. Then when we loocked at this bill, we would much rather have seen just that
section of the law changed to give us compulsory and binding arbitration. . This other
mumbo-jumbo in here is only going to cause obstacles along the path.
ASSEMBLYMAN PATERO: Mr. Chairman, through you, I have a few questions. What
is the size of your membership? ‘ ,
MR. KOSAKOWSKI: *e have 6,000 men that we represent. We have about 73 locals
that range from a department of 10 to a department of over 500. :
ASSEMBLYMAN PATERO: You have a membership of 6,000?
MR, KOSAKOWSKI: Yes.
ASSEMBLYMAN PATERO: And you are for binding arbitration?
MR. KOSAKOWSKI: We are for compulsory and binding arbitration.
ASSEMBLYMAN JACKMAN: Thank you, Bill. N
MR. KOSAKOWSKI: Our attorney is here and he would like to make a brief

‘statement. Mr. Rinaldo.

ANTHONY RINALDO: I am not going to take very long, but I would like to
make a couple of points. /

The first point I would like to make is: On page 28 of the Commission's report,
Mr. Jackman, it says: "The Firemen's Mutual Benevolent Association of New Jersey similarly
favored final and binding arbitration of impasses in their negotiations, also without
specifying a particular form." I submit to you, sir, that prior to, I believe, the
March 5th hearing which I think was the first hearing you had back in 1975, the FMBA,
through me as their labor attorney, submitted a treatise - it wasn't very long, but it
was long enough - and it got into the area of compulsory and binding arbitration. At
that time, we favored a tripartite board. We did not favor the last offer arbitration
which has been proposed by the Commission. So we are on record, sir, as favoring a
particular form of arbitration. I would like to make that clear.

v With regard to arbitration, as President Kosakowski said, yes, the FMBA is
definitely in favor of binding arbitration. We felt that the Commission failed --
And we don't like to get in front of this microphone and' criticize the Commission.

I know how much work went into their report. I think we really appreciate the fact
that you did take an in-depth study. We feel that our input wasn't grasped by the
majority of the Commission. We feel that the Commission in all probability, perhaps
through oversight, didn't feel the pulse: beat of the State FMBA. - '

We are, as you have indicated and I think you have proposed legislation in
this regard, public safety groups. We don't demand special attention, but we think
our problems are sometimes different from the other public employee groups. ) With
regard to withholding essential services, if we are allowed to withhold essential services,
I am sure that every municipality in the State is going to be in difficulty. We weren't E
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asking for that; we were asking for a mechanism by which we would be treated, because
of our particular positions, more fairly. We feel that the Commission's study falls
very, very short of that. I am sure you are going to hear comments from Mr. Yacovino
of the PBA in this regard also. ‘

I go into towns with local FMBA groups and also local PBA groups. We have
difficulties in negotiating, especially in 1975 and 1976 when I assume that everyone
is feeling the economic crunch. We are faced with municipalities - and I won't name them,
but they are easy to figure out - whose fair and last offer is zero or close to it.

We are faced with a situation of an arbitrator coming in and taking a position either
on the city's demands or city'g'last proposal and ours. We feel that the fair way to
treat it is. at least similar to the procedures we have now. We are allowed to go in
with a factfinder who-comes out with recommendations and, of course, we all know that
these recommendations are not binding. If the factfinder, himself, or the conventional
arbitration as we know it, was allowed to be final and binding, we feel that we would
fare better by and large and be treated more fairly at the negotiating table, which

a few of the previous speakers have mentioned. At the negotiating table are the employers
getting ready for binding arbitration or are they going to negotiate with us? We feel
they are going to be getting ready for the arbitration in many municipalities. I
don't mean all municipalties, but many of them.

-We are faced with problems concerning budget submission. The Public Employment
Relations Commission has attempted to alleviate this by setting up a system by which
your negotiations move within a specified period of time. But PERC is understaffed.
They don't have the man-péwer to get into all of these municipalities. I can guarantee
you that the vast majority of municipalities and public labor organizations are way
past that 120- or 135-day deadline. Budget submission date is upon us:; many of the
V municipalities do not have settlements. We will hear, "Gee, fellows, we can't do it this
year. We cannot appropriate it. It is emergency appropfiations. It has to go on to
next year." = Mr, Jackman, once it goes on to next year, they then tell us, "You can't
get a raise for '77 because the taxes are going up as a result of the 1975 increase."

These are the problems that the the Firemen and Policemen face day in and day
out negotiating and I am sure the other public employees do too.

I.would like to make one comment on supervisors. Through your efforts and I
believe Assemblyman Burstein's efforts, there has been an att&mpt to include supervisory
_personnel in- that particular portion of the law. This has been taken out and nothing
has been done with it. In the fire department or the fire service you may have an
engine company with five men, one of which is the Captain and all of whom are a team.
They work together. They have common goals and common interests. The previous PERC
law,tb some degree at least, attempted to provide for community of interest prior
agreement. I see this all going down the drain. I see the word "evaluation" giving us
another dimension. Now we had difficulty with the wording previous to the inclusion
of "evaluate." We are now going to have further difficulty with it.

The "intrinsic managerial” language, the language about constitutional mandating,
is going to be devastating to the public employee because it is gbing to be the best
management rights clause you ever saw.

ASSEMBLYMAN JACKMAN: Who do you think wrote that?

MR. RINALDO: I don't know.

ASSEMBLYMAN JACKMAN: Members of your profession.’

MR. RINALDO: You mean a lawyer.

ASSEMBLYMAN JACKMAN: Right.
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MR. ﬁINALDO: You don't mean a lawyer for public employees though.

ASSEMBLYMAN JACKMAN: And I want you to know that is not sarcasm.

MR. RINALDO: I submit to you, sir, it is devastating.

I have already indicated to you about the terminal procedure and I believe
that these points that I have made probably will be made by other people. But I think
they are of special significance to the police and fire services. Other states,

. New York included, have excluded police and firemen in the terminal arbitration pro-
cedures and they have come up with different ones, the tripartite boards being one of
them. As a matter of fact, I also submitted legislation to the Commission on that
particular issue, which either didn't get to the.right person or went unnoticed.

I would appreciate it if the Commission would reflect in its. study that the FMBA did
submit and does have a position on final and bihding arbitration. Thank you for your
cooperation, sir.

ASSEMBLYMAN JACKMAN: I just want to make one comment-@nd I don't want anyone
to think I am copping out or anything. But during the time I sat with the Study Commission
I unfortunately got ill. 1In fact, one time I got real sick and they had to have an
ambulance take me home. I missed a couple of sessions which I might have helped make
more productive. Many of the things which have been'brought up today were discussed
by the Study Commission. 4 lot of effort was put in by its members who represent a
cross-section of the interests involved. Although I did not agree with everything, I
at least had the opportunity to have some input while I was there.

The reason we are having this legislative hearing is because I thought it was
important. My feeling is, and I have always felt this - of course, maybe I feel dif-
ferently than the members that sit on this Committee with me, but I don't think so -
that}xo‘public employee should be a second-class citizen. I don't like strikes because
I don't think strikes settle anything. Somewhere along the line an arbitration award is
going to be necessary. Final and binding arbitration on the basis of the highest or
lowest offer is another subject matter that is confusing in my mind and I am not too keen
about. Ironically, here ﬁoday almost everybody is against Bill 1448. I don't know of
anybody that is for the bill in its present form. We are trying to make an eva%uifion
of it.

I don't want to see school teachers out on the street on strike, but I think
‘at the same time they have a right to be represented properly and I think they have a
right to make requests. Again, everything is governed by how much money is in the till
and available. And, yes, bargaining is going to be tough for State employees this year
and very possibly next year because of budget allowances and everything else. I feel we
are doing a disservice if we don't properly pay our employees. I don't have all the answers.f:-
Certainly the recommendations made at this hearing will be brought to the attention
of our colleagues. That is why we have legislative hearings, so that it is not necessary
for you to address all eighty members of the Assembly.

I might say that I believe supervisors should be represented. I make no bones
about that. That was included in the legislation that Assemblyman Burstein and I
recommended. It passed our house practically unanimously and went to the Senate. The
only reason it didn't pass in the Senate, I was told, is because we were having this
Study Commission on PERC and rather than have several pieces of legislation, they
preferred to have everything incorporated in this bill. I tried to incorporate it in the
bill but I wasn't successful. It is as simple as that.

Now, we are having this hearing and I can ask my colleagues to reconsider and

possibly put that in the bill so that everybody is represented legitimately.
MR. RINALDO: Thank you, Mr. Jackman.




ASSEMBLYMAN JACKMAN: Our next witness will be Gerald Dorf, Counsel, New Jersey
League of Municipalities. Mr. Dorf I know you well enough to request that you not
give your statement verbatim. It would be appreciated if you can limit your remarks to
15 minutes. _

MR. DORF: I certainly will try, Mr. Chairman. I have no intention of reading
the entire statement. We went in great detail in the statement so that you and the members
of the Committee would have the opportunity of reviewing it at your leisure. I will only
attempt to briefly summarize it. If it is appropriate, I may even make a few comments
on what some of my predecessors Before this microphone have had to say today.

ASSEMBLYMAN JACKMAN: Thank you very much.

GERALD L. DORF: Mr. Chairman and members of the Committee, my name is
Cerald Dorf. . The only part of my statement I am going to read is the first page.

I thank you very much for affording me the opportunity to present this position
paper to you. For your information, I have had approximately nineteen years of labor
relations experience, representing management interests in both the private and public
sectors, including, in the public sector, municipalities as well as school boards.

I am here today in my capacity as Labor Relations Counsel to the New Jersey State
League of Municipalities and likewise as counsel to the League's PERC Committee. The
Committee is chaired by the Honorable Herbert H. Bénnett, Jr., Mayor of Ridgewood, and
there is a list of the League PERC Committee members attached to my statement.

In the interest df time in view of your very full agenda, I will comment only
hriefly upon what the League sees as some of the major items in the bill.

First, the League, as you probably know, represents 562 municipalities in the
State of New Jersey and, naturally, the League members are covered under Chapter 123, which
is an amendment, to the original PERC law, Chapter 303, and would, of course, be covered
under Assembly Bill 1448.

In our view, we feel that certain changes that are being proposed in this bill
are unwise, unwarranted, or both.

This has been a very unique year in collective bargaining in the State of New

Jersey. Under the changes in the PERC law, that is Senate Bill 1087, which was incorporated

in Chapter 123, PERC was directed to establish a timetable for bargaining. I did not,
nor did the League, oppose a timetable for bargaining. What I did oppose then, when the
Commission was considering establishing its rules, and what I do oppose now,is the totally
unrealistic, unworkable timetable which in my judgment, based on the years of experience
I have had in dozens of negotiations this past year, has proven to be totally counter-
productive. It didn't do what it was designed to do. 1In fact, I think it did the reverse.
Let me explain why.
The timetable sets forth the fact that after 30 days of bargaining, you‘are
de jure in law - not in fact,- but in law you are at impasse. I have never in nineteen
Years and hundreds of negotiétions settled a labor agreement in 30 days. I don't know
very many people who have. It is totally unrealistic to say that we are going to settle
contracts in 30 days. So what has happened? We have gone to impasse - we have gone to
mediation. Take a look at Table 1 on page 32 of the Study Commission report and it
Shows a doubling of mediation. Of course, there is a doubling of mediation because the
knee-jerk reaction has been, after 30 days you are automatically at impasse - therefore,
You are in mediation. That is a misleading, unrealistic and, therefore, unfair statistic.
Likewise, we have had an increase in the number of factfindings, again for the
Same reason. A mediator woﬁld be sent in and, frankly, because of this unrealistic
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timetable, PERC was required to bring in a number of mediators from out of state who,

in my judgment, were not as experienced as the mediators that we have seen in the past

and, therefore, I don't think as competent as the mediators we have seen in the past -

and factfinders as well - and what has happened is that after two mediation sessions, you
wind up in factfinding. Then after factfinding, where do you go? You are back to

square one, bargaining all over again. So what happened in many negotiations was this:

the parties would race through the process like running through water, if you will, and

not get wet:; that is, they go through mediation, they go through factfinding and then

they are back to negotiations one more time. What also happened, therefore, in those K
negotiations, both sides realizing this was going to occur, the unions and associations
would tend to come in with higher demands than they might expect and management might
come in with lower proposals than it might otherwise offer and both sides as a result
start further apart than they might, feeling they have to go through all these processes
before they get to the real nut of negotiations. Therefore, as I say, it was counter-
productive. .

Likewise we have had a very unusual year in the fact that nobody, including, I
guess, everyone in this room, certainly myself, has known where the dollars were coming
from. I have had many neqotiations in the school board and the municipal area - more so
in the school board area - where negotiations have virtually been at a standstill for
weeks, if not months, because how do you bargain'unless you know the number of dollars it
you are going to have? Couple these two factors, the unrealisti¢ timetable along with
the lack of knowledge of funding, and that is why we have had the unusually large number
of mediations and factfindings this year that we didn't have before because again, if you.
look at Table 1 of the Study Commission Report, you will find that for a four-year
period, 1971, *72, *73 and '74, that the number of mediations and factfindings was
virtually stagnant. There was virtually no increase. Suddenly we have this big mushtoom-
ing effect this past year and the reasons for it are as I have just stated.

I am not satiéfied nor is the League satisfied that we must have a drastic
change in our present procedure. I think the mediation process has worked very, very
well in the past years. I think factfinding has and can continue to work reasonably well.
I am really not satisfied that we must have some change. Apparently there is some area
that the Study Commission went into where they felt there is this overriding need that
we must have some change. As I pointed out in my comments to the Commission which you
may recall, Mr. Chairman - I believe you were there at the time - I said, I don't believe
we have given this PERC law enough of an opportunity to work and, because we have a few
exceptions to the rule, a couple of strikes or a couple of problems in the State, that
doesn't mean we have to toss the whole law out and impose finality of bargaining -~ that

" is, terminal finality of bargaining - on the parties. I think that is unwise.

It is interesting to note - and I listened with great interest to the NJEA
representative - that he likewise apparently is not in favor of finality of bargaining
either. I don't seem to hear the overriding groundswell.from any labor representatives
that they are in favor of finality of bargaining. And, if some employer groups, such
as the League, which represents one of the largest employer groups in the State, are
opposed to it, it would seem to me and I would hope that this Committee and ultimately
the Legislature will take that into consideration. If the parties, themselves, don't
seem to want it, why should we have it? '

I do believe that there are certain ways in which we can strengthen the present
bargaining process. I think one way would be to strengthen mediation. How can we do
that? I make some comments about that beginning on page 11 of our statement. First,

I think, as I have indicated, the mediation process has worked very well on balance, and
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I quote Mr. Tener, the Executive Director of PERC, who is sitting to my left, in a
statement that he made about a year ago to that effect. He said, "On balance, I believe
that the law has worked very well in the more than six years that it has been in effect."

I trust that after the passage of a year and the battles that he has been through,
Mr. Tener still feels the same way.

We now provide under the PERC rules that the mediator will have two sessions
in which to settle the differences between the parties. I think two Ssessions areun-
realistic. In the past, mediators have had three session and, if necessary, if you could
convince the members of the staff of the Commission, you could have a fourth session as
well. Usually those sessions have resulted in settlements. Two sessions simply is not
enough.

Then what we have is only one factfinding session. So you wind up frankly in
factfinding this past year with 30, 40, 50 open items. The parties have hardly even
discussed the matters. I truly believe if you had the three or four mediation sessions

" I am recommending and at least a couple of factfinding sessions, you could probably

settle a heck of a lot more.

I also believe that the best neutrals that we can find ought to be assigned to
mediation. I think mediation is a far more difficult and complex process than fact- ’
finding. I think one of the ways we are going to attract better mediators is to pay them
more. I think the per diem that we now pay mediators in this State is low. They can
earn a lot more by arbitrating or other fruitful uses of their time. I think a higher rate
paid to mediators, making the going rate closer probably to $250 a day rather than the
$150 we pay, will attract better mediators, and we certainly can use them.

There is a recommendation in the Study Commission Report that a Council on Public
Employment Relations be established. I think that this Council can serve a useful purpose
to identify additionally outstanding mediators and those that would be qualified to go
into what are the most difficult negotiations that take place, and I think you know the
ones I am talking about.

This year and last year in the school board area - and I do a great deal of
school board negotiations - the budget submission has been in March. In the past, it
was in February. The world hasn't come crashing down upon ys since the budgets have
been submitted a month later. I don't think the world would come to an end if the
budgets were submitted in April or May either. I frankly think that if we push back
the budget submission date and, as I have suggested in my last proposal, start negotiations
earlier, it will give us the five or six realistic months that we will need to settle
a contract. Then you can have the full use of mediation and, if neéessary, factfinding
to settle differences.

I just have a few more comments, Mr. Chairman.

ASSEMBLYMAN JACKMAN: All right.

MR;'DORF: In the area of binding arbitration in terms of grievance settlement,

I am in favor of it.  In the private sector, I have never, underscore never, negotiated a

contract that doesn't provide for binding arbitration on the settlement of grievances. I

am absolutely in favor of it, but I don't want it imposed by the Legislature. I will

be quite honest about it. As a negotiator in both the public and private sectors, I

want to be able to use it as a bargaining tool. I don't want to just give it away.

For iﬂstance, the Legislature several years ago - I guess it was in '67 before the passage
of the original PERC law - gave away, if you will, for management dues check-off. I

am not opposed to dues check-off. I am not opposed to the agency shop as a matter of

fact either, nor is the League, and we have said so in many statements. But I don't
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want it imposed by the Legislature. I want to be able to bargain it. I want to be
able to get something for it in negotiation. I think that is a legitimate, honest
position that management can defend and I certainly feel that way about it.

I listened with a great deal of interest to the NJEA representative talking in
terms of a limited definition of grievance. Unfortunately - and I say, unfortunately -
many, many school districts, less so municipalities, bought, if you will, the argument
that was being sold by the NJEA and its representative years ago that the words of the
statute were the legal definition of grievance and you had to include it in the contract.
It just isn't so. I have negotiated many contracts that have definitions that differ
vastly from what is in the statute because it is not a legal definition of grievance.
Picture being able to bargain where, yes, we can agree to binding arbitration for
grievances, provided we have a certain more limited definition of grievance. It gives
both sides at the bargaining table that kind of flexibility to be able to bargain.

I do note in the Commission Report where they provide for a lead time before the
binding arbitration on grievances is imposed. Well, if I were a union leader sitting
at the bargaining table and management said, "Look, we have to clean up this contract
now before binding arbitration is implemented,” I would say, "Isn't that amusing? A
year from now I am going go get it anyway by law. What incentive is there in it for me,
if you will, to agree to a more narrow definition of grievance or to limit certain
things in the contract?" So what you will have is an outright rejection by unions and
associations of any limiting of the definition of grievénce; an imposition, if this
bill passes, of binding arbitration on grievance settlement; and then where do we go from
there? = Again I am not opposed to it philosophically. I have negotiated many contracts
with it. But I want to be able to bargain that. I don't want it imposed upon me.

ASSEMBLYMAN JACKMAN: Just for my own edification, do you think there should
bz a maximum time on the awarding of any arbitration award? '

MR. DORF: Mr. Chairman, are you referring there in terms of finality of
bargaining?

ASSEMBLYMAN JACKMAN: In other words, for an arbitrator to give an award,
shouldn't there be a maximum amount of time to make the award?

MR. DORF: There are two time limitshI think we are talking about. Under the
American Arbitration Association rules, there is a time requirement. The arbitrator ;
must issue his award within 30 days after the close of hearing. I am certainly in favor
of that. I think frankly-- and here too I find many labor agreements where there are
almost no time limits for the filing of a grievance - perpetuity, if you will, or very
long periods of time. I think grievances ought to be filed promptly. I think they
should be processed promptly. I think arbi;pf§7 awards likewise ought to come down
promptly. . I think the grievance procedure has a good effect if it works through
quickly. Again, in most of the agreements that I have written, we do write in’ a 30-day
time limit for the arbiter to come down with his award and that conforms with the
American Arbitration Association rules. -

With respect to supervisory employees, I think - and I don't know if we are going
to undo eight years of legislative histofy - it was unwarranted and unwise for the
Legislature to include supervisory employees within the law. In the private sector,
they are not included in the law. In the private sector also there is a rather broad
definition of what constitutes a supervisory employee. The representative from the
. NJEA takes issue with including the word "evaluate" in the definition of supervisory
employee. I take issue with it as well. I don't think it goes far enough. The tra-
ditional industry definition of what a supervisor is is that it is not only someone who
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has the right to hire, fire, discipline and effectively recommend same, but one who

directs the work. Those are the traditional industry definitions of a foreman or a
supervisory employee and those are the kindsof definitions I would like to see in the
statute. To me, it is the height of folly when I negotiate, for example, with a PBA
group to have Lieutenants and Captairs in the same unit as the people they supervise.
It just does not make sense. Now, in small units, it has happened where the parties
have agreed to it in advance, and we are stuck with it. I think supervisory employees
ought to be in separate bargaiaéng units. I think the definition of supervisory
employee ought to be broadened. And, if possible, I would like to see no more super-
visory units established and simply grandfather the pfesent units. I realize that that
may be an"unrealistic request in view of eight years of history, but that is my feeling
and I thought you might want to know it. I do describe it in several pages in our
statement.

ASSEMBLYMAN JACKMAN: Mr. Dorf, I, of courSe,'am in disagreement with you.
You appreciate that.

MR. DORF: Yes, I can and I respect your opinion.

ASSEMBLYMAN JACKMAN: I feel that it is unfair to separate them in a situation
where you have one officer and tell him he can't be represented. What union is going
to represent one person? None. You know it. You have had the experience. Where there
is an agreement, I can't see any logic to saying you can't do it. Unfortunately, I think
it got out of context. 1In principle,I agree with you. I can understand it in a
school system where you have 35 or 50 supervisors. But in the case of a police depart-
ment or a fire department where the numbers are small, nobody is going to represent
two people. It doesn't pay. You know that to be true. In many cases, you know when
a Lieutenant in a police department makes recommendations for disciplinary action either
to a Coﬁhissioner or Director of Police, it becomes almost a political issue. You know
that; you have dealt with it.

MR. DORF: That is true.

ASSEMBLYMAN JACKMAN: Mr. Burstein and I tried to have the problem resolved

by including supervisors in legislation last year. It passed the Assembly but
was laid over in the Senate. ‘

I want to ask you something else if I may. Don't you think we ought to check
the competency of some of the arbitrators and mediators in whom we put our faith to
find out if they are competent to make some of these awards?

MR. DORF: Mr. Chairman, I couldn't agree with you more.

Incidentally, I am glad a transcript is being made of this because about a month
or two ago I addressed a management group and was unaware that there was a reporter present
and got qudted totally out of context. It appeared in one of the shore papers. In fact,
I'1l name the paper. It was the Asbury Park Press. One of the members of the PERC staff
sent a copy of it to me and said, "This doesn't sound like you. What did you really say?"

The gist of my discussion that night was about mediators. I thereafter wrote
a letter to the Executive Director of PERC. The article seemed to indicate that I
was saying that the PERC mediators were ineffective. What I meant to say and do say now
is that some of the ad hoc neutrals that have been appointed - not the staff people for
whom I have the highest regard and have so indicated both personally and in writing to
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them -~ that some of the ad hoc people who have been appointed because of this crush of
mediation, I don't think are competent. I don't think they are either pro-labor or

pro-management., I just don't think they have had enough experience and expertise to
really do the job. I think maybe - and I don't have this in my statement - I have only onei
more point to make and I am finished -- maybe that Rutgers, as our State University, ought ;
to be doing more in the area of training people to do this kind of work because you
simply cannot take people who are either inexperienced or have only private sector

experience and transfer them immediately into the public sector. There are vast differences)
in the public sector. There are things that don't obtain in the private sector.

ASSEMBLYMAN JACKMAN: For your edification, Mr. Dorf, I was just informed that
Rutgers has instituted. that type of program. So there is some training being given
at Rutgers, as I understand it.

MR. DORF: I think that is a great idea. It was done some years ago. I
remember I participated in a program with four or five other attorneys where we synopsized ?
important sections of New Jersey law, like 18A:40, Title 11 and whatever. We did ;
that in a one-day session. That was a long time ago and obviously we didn't cover a lot
of people. \ )

ASSEMBLYMAN JACKMAN: My colleague here has a question.

' ASSEMBLYMAN PATERO: Would you cite an example of your objection to supervisory
people being included?

MR. DORF: Let's take the PBA, and I don't mean to pick on them and I am not -
it's just an example that comes to mind. Mr. Yacovino and I have known each other for
a number of years. Take bargaining units where you have, for instance, Sergeants,
maybe even Lieutenants, and Patrolmen in the same bargaining unit. I have had a couple
of cases before PERC, in which we attempted to separate them and have a separate unit
of Patrolmen, on the grounds that howdoes a Sergeant, for example, supervise Patrolmen
who later on are going to be in the majority sitting on a'negotiations committee that
is going to determine his salary? How do you also, in effect, discipline those people
when you are in the same bargaining unit with them? As a matter of fact, if I under-
stand the PBA constitution, it is only Patrolmen who vote and have the right to hold
office. So I think it makes a good deal of sense to have Patrolmen in separate bargaininga;
units. E

The Chairman has expressed concern, and with justification, as to what you do
in the very small units. What do you do in the shore towns or towns down in South
Jersey where you have six, seven or eight men in a unit? You may have to make exceptions
there. But certainly when you have a police force of 25 and 30 - and I don't use those
as magic numbers -~ certainly when you get into that size force, you ought to have
a differentiation between the Patrolmen and the officers.

ASSEMBLYMAN PATERO: Thank you very much for clearing that up.

DR. DORF: The last area I would like to commant on - and,Mr. Chairman, I
do appreciate your time and your indulgence - is scope of negotiations. I don't leave
it last because it is insignificant. I think it is very important.

There are a number of areas in this bill I could comment on, but I didn't want
to comment on all of them; I just took the high points.

There are two major areas of this bill about which I have great concern. One

is the imposition of finality to bargaining, imposed settlement by a third party: and,
two, the lack of any clear definition to my mind - and here is where I take issue again
with the representative of the NJEA in terms of the use of the word "intrinsic," in
spelling out management rights.- I think it ought to be broader than that - and the
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lack of spelling out clearly management rights.
I have quoted at length in my statement, commencing at page 20, statutory

provisions from a state distant to New Jersey and not an industrial state and not one of
the more well-known states as far as labor law, but somehow they have drafted a statute
which I think merits our consideration, and that is the State of Nevada. They spell

" out in great detail there management rights, management prerogatives, if you will. I

think we should strongly consider doing that, especially if we are going to strongly
consider some finality to bargaining. Picture the situation of management where there
are decisions now coming down from PERC that say this may be an area that you don't have
to bafgaip over, but you have to bargain over its impact. What does that mean? You
can go ahead presumably and lay off people, but you have to bargain over the impact.
The remaining people will say, "We are working harder so we ought to get paid more."
Presumably you buy that argument and pay them more. What dollars have you saved by
layinékoff people if you are now giving them to other individuals? So by extending
this area of what is negotiable in terms of the impact rule - and I did about a 25-page
paper on it, which I am not going to read to you today, but I think I will send to the
Committee for its consideration -- I think we have to clearly spell out certain areas
of management rights that are prohibited subjects of bargaining because governmental
officials are only temporary keepers of the public purse, if you will. Mayors, school
board members ~ they come and they go. You can have those officials bargaining away
rights of the citizenry and I think it would be a mistake.

If I own a business in the private sector and I want to give the store away, the
only one I am going to hurt is myself and maybe my stockholders. But, if I am a mayor
or a municipal official or a school board official and I bargain away because I am under
pressure certain things that I ought not to bargain away in view of the fact I am told
it is a permissive subject of bargaining, or I have to bargain over the impact, it is
given away forever for the people of that town.

If you really are asking me: Do we have to protect some governmental officials
from themselves? I think the answer is yes. And we have to protect them from strong
unions that are going to foist certain things upon them by spelling out clearly in the
law those areas of management rights that are prohibited subjekts of bargaining.

- If ﬁhere are any other questions of the Chairman or the members of the Com-
mittee, I would be delighted to answer them and I thank you very much on behalf of
the League for your indulgence and your time.

ASSEMBLYMAN JACKMAN: Thank you, Mr. Dorf.

(See page 47X for written statement submitted by Mr. Dorf.)

ASSEMBLYMAN JACKMAN: Mr. Tener, would you be able to complete your statement
within 15 minutes?

MR. TENER: I can come very close to it.

ASSEMBLYMAN JACKMAN: All right. This will be the last speaker this morning
and we will come back at 1:30. Mr. Tener.

JEFFREY B. TENE R: Thank you. I will submit to you later this
afternoon copies of a statement that is being typed in final form at this time.

Mr. Chairman and members of the Assembly Labor Committee: My name is Jeffrey B.
Tener., I am the Executive Director of the Public Employment Relations Commission. I
welcome and appreciate the opportunity to appear before you as you commence  deliberations
regarding the legislative proposal which emanated from the Public Employer-Employee
Relations Study Commission. That report was presented to the Governor and the Legislature
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on February 2, 1976 after more than a year of preparation. I too, would like to commend
"the Study Commission chaired by Dean Lester and which counted two members of this
' Committee, Assemblymen Jackman and Littell, among its members, for what I regard as an
outstanding and comprehensive study of public sector labor relations. This area,

of course, is highly complex and inherently controversial and it is my impression that
the Study Commission approached its task with an open mind and conducted itself even-
handedly throughout the period of its existence.

I will skip several pages of background information on the law and get right
to the proposals in the legislation. )

Given the tri-partite nature of the Public Employment Relations Commission, it

. is not surprising that the Public Employment Relations Commission is not unanimous on
all issues. I shall indicate to you those proposals on which the Commission (PERC) has
taken a position and with which the Commission is in agreement. With respect to several
of the proposals, I shall express my personal opinion. I will make it clear whether

I am expressing the position of the Commission or my own views in this testimony.
Individual members of the Commission or spokesmen from the organizations with which
they are associated will or have presented already the views of those organizations.

I, of course, do not presume to speak for any of those organizations.

In my prepared text, Mr. Chairman, I have indicated a position, if any, of
the Commission or my own views regarding each of the proposed items contained in the
Study Commission legislation. I think I will skip some of those in this statement and
just indicate those on which I can indicate something affirmative perhaps or what I
think will be most constructive. '

» The Study Commission recommended that employees of bi-state agencies be included
under the definition of "public employers", as that term is defined in the Act. PERC
is in favor of extending the definition of "public employer" to include bi-state agencies,
if that inclusion is consistent with the provisions of the compacts creating those -
bi-state agencies. .

The present statute provides that the "assistant superintendent", singular,
is to be excluded as a managerial executive in school districts. That situation leads
to some confusion in that in a number of school districts there is more than one assistant
superintendent. I would suggest that if that kind of language remains in the statute
at all, the term "assistant superintendent" should be changed to "assistant superintendents",
so as to exclude all assistant superintendents in school districts and remove that
ambiguity.

The Study Commission has recommended that all employees of the Public Employment
Relations Commission be considered as confidential employees. While I believe that
employees of the Commission should not be included in negotiating units which include
other employees or be represented by employee organizations which represent other
employees, I do not believe that employees of the Commission should be denied the
protections of the Act. I believe that the same purpose as that which I am certain
was intended by the Study Commission could be accomplished by adding in Sectlon 7 (h)
on line 245 of page 16 of the Assembly bill, that employees of the D1v1310n of Public
Employment Relations Commission shall not be represented by an employee organization
that represents other employees. The employees of the Commisaion do not want to be
denied the rights of organization.

The Public Employment Relations Commission would not oppose the definition
of the term "supervisory employees" in the section on definitions. Having said that,
however, I haven't said very much because the Commission as a body is not in agreement
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- on an appropriate definition of the term "supervisory employees."
The Study Commission has proposed the inclusion of a definition of the term

"ﬂegotiate in good faith" in the definition section of the bill. I would just like

to comment that the definition proposed by the Study Commission is almost identical

to the definition of that term contained in the National Labor Relations Act and seems
to me to be consistent with the decisions of the Commission in unfair practice cases
issued to date. However, the Commission has not indicated its support for the inclusion
of a definition of that term in the statute.

One recommendation of the Study Commission which I think is an important one
relates to the appointment of\bounsel by the Public Employment Relations Commission. The
Commission would support this proposed amendment. The amendment, incidentally, would
simply conform the law to existing practice. While the Commission at the present time
employs its own counsel and has enjoyed complete discretion in selecting counsel, I
believe that it would enhance the appearance of independence of the Commission if the
law specifically provided for the appointment by the Commission of counsel. This
appearance of independence is very important for the Commission if it is to continue to
enjoy acceptability as a truly neutral agency.

The Study K Commission has proposed that the present tri-partite commission,

Public Employment Relations Commission, be replaced by a three-member, full-time

commission appointed by the Governor for terms of six years. The Public Employment
Relations Commission is by no means unanimous on the issue of the structure of the

Public Employment Relations Commission. In July 1973, the Commission voted by a

5 to 1 margin to adopt a position calling for the creation of a 9-member commission

with five public voting members and four non-voting advisory members, of which two

would represent the interests of public employers and two would represent the interests

of public employee organizations. I do not believe that the Commission would take a similar
position today. I would like to point out that, because of the Conflicts of Interest Law,
Commissioners Hipp and Hurwitz, for example, are not able to partiéipate or vote on

matters relating to education. That situation should not be permitted to continue in

my judgment.

A .major area covered by the Study Commission recommendation relates to the
language beginning "proposed new rules or modifications of existing rules." That
section is one which has been identified by a number of speaiers as of great interest
to the parties. It is controversial. The Public Employment Relations Commission again,
as a Commission, has not taken a unified position with respect to that language.

' With respect to binding arbitration of grievances, the Commission has gone on
record supporting the concept of binding arbitration of grievances.

The Commission has not expressed itself with respect to other matters covered
by the Study Commission proposal regarding a change in the statutory definition of
"grievance" and "grievance procedure," so I don't know what the Commission's position
is in that particular area. But the Commission, at least, is sympathetic to the idea
of binding arbitration of grievances.

The Study Commission has recommended that a party alleging a violation of
‘the Act - that is, filing an unfair practice charge - should file a complaint as opposed
to a charge in such cases. As I indicated in testimony to the Study Commission, I
believe that it is awkward for an agency, such as PERC, which is called upon to assist
the parties in achieving voluntary agreements, to issue complaints in unfair practice
Cases. ' Particularly in view of the fact that the charging party under the New Jersey

" statutes prosecutes the complaint, I believe that it would be better for PERC to simply

hear and decide the matter without being called upon to issue complaints. This problem
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can be avoided in several ways. In New York State the charging party 51mply prosecutes
the charge and the charge is never converted into a complaint. That is the way the

Public Employment Relations Commission in New Jersey operated prior to the Cooper

decision in 1970, in which the State Supreme Court indicated that PERC lacked enforcement
authority. 1In Wisconsin and Michigan, two other states with extensive experience in
public-sector labor relations, the charging parties file things that are called complaints,
as opposed to‘charges. So in those two states, it is not necessary to convert a charge
into a complaint. A complaint is filed and then the charging party prosecutes the
complaint. Either of those two methods would overcome the problem, it seems to me. I
would support the recommendation of the Study Commission in that area.

The Study Commission has recommended that PERC be given the exclusive power to
make determinations as to whether matters in dispute are within the scope of collective
negotiations. They have also recommended that the Commission specify whether or not
a subject is a required or permissive subject of collective negotiations. While the
Commission has taken no position on those matters, it is my opinion that the juris-
diction of the Commission should be exclusive in the area of scope of negotiations
determinations in order to assist in the development of a consistent body of law in

'thls area. All such dec*szons, of course, are subject to appeal in the Appellate D1v151on
of the Superior Court. I might note that the Commission's rules and decisions recognize
the existence of permissive and mandatory subjects for collective negotiation.

Undoubtedly, the most important'area‘adéressed by the Study Commission relates
to impasse procedures. Although there was only one strike of teachers in 1974-75 and
only two strikes of teachers in 1973-74, there have been approximately fifteen strikes
of teachers in this school year. Accordingly, the subject of impasse procedures has
received considerable attention of late. '

The present impasse procedure provided by the law calls for mediation and,
failing agreement through‘mediation, factfinding with recommendations for settlement.
These processes are to take place within periods of time established by the Commission
and felated to public employers' required budget submission dates. There is no
finality associated with the process. In the absence of a volﬁntary agreement between
the parties, no one is empowered to impose a settlement upon the parties nor are public
employees authorized to strike in an effort to persuade the employer to make a more
favorable offer.

At least partly because of the frustrations associated with this process,
manifested to -at least an extent by strikes of public employees, the Study Commission
undertook to develop a system which would, as a last resort, provide for finality.

The proposal which they have recommended calls for a form of final offer arbitration.
The arbitrator would be required to choose between the final offer of one party on
economic issues as a package and between the final offer of the parties on non-economic
items in dispute on an issue-by-issue basis.

The Public Employment Relations Commission has npt taken a position regarding
impasse procedures. However, the Commission has indicated an interest in final offer
arbitration as a means of resolving disputes, although I do want to indicate that it
has not endorsed that mechanism.

The Study Commission has included within the section relating to impasse
procedures several other provisions with which the Commission is in agreement. The Study
Commission has recommended, and the Commission endorses, a provision permitting the
Commission to intervene in disputes on its own motion. Also,'the Commission supports
the concept, as recommended by the Study Commission, of protectihg the confidentiality'
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of jnformation given to individuals who are serving in a mediatory capacity.

' I might indicate to you, as mentioned earlier by Mr. Dorf, that there has been
a tremendous increase in the demand for mediation and factfinding services. In fiscal
year 1974, we received 390 requests for mediators and 110 requests for factfinders.
In fiscal year 1975, there were 610 requests for mediators and 230 requests for fact-
finders. This year to date, we have assigned over 825 mediators and over 425 fact-
finders. The proportion of cases which has been resolved in mediation during that
period has declined from approximately three of four in 1974 to one out of two in fiscal
year 1975, and to two out of five in this fiscal year. However, I would be reluctant to
draw conclusions from those figures alone. I think that a number of factors are
responsible: The negotiations timetable which the Commission has adopted, I don't
believe is certainly single-handedly responsible for either the increase in the number
of requests for mediators and factfinders or for the decrease in the apparent effective-
ness of factfinding. The Commission has always honored requests from both parties -
I am talking about the negotiations timetable now - that a mediator or a factfinder not
be assigned to work with the parties if both of them agree that they did not want a
mediator or a factfinder at that time. So the parties have 'always been able to get out
from under mediation and factfinding at their joint request.

My personal feeling is that the single largest factor leading to the increase in
the requests for mediation and factfinding has been associated with the general economic
situation and also a continuing expansion in the number of employees who are represented
in negotiating units.

I would also like to endorse the proposal of the Study Commission that would
mandate somewhat of an expanded burden for the Institute of Management and Labor Relations
at Rutgers. The Study Commission has recommended that data collection and analysis as
well as the training of neutrals, mediators, factfinders and arbitrators, be specifically
included in the statute. While it is my impression that the Institute has, in fact, been
providing those services in the past, I certainly see no harm in spelling them out in
the statute and recognize that, particularly,if there is some form of final offer arbitration
at the last step of the impasse procedure, there will be a greater need for both data
and trained and experienced neutrals than there is at the present time. '

Mr. Chairman, I would like to thank you for giving me thék opportunity to
discuss these matters with you. The complexity of the subject matter makes your task
extremely difficult., If I can assist you by providing information regarding the
Commission's experience in the past seven years or in any other way, I will be delighted
to do so. I would also be happy to try to answer any questions that the Committee may
have. Thank you.

(Written statement submitted by Mr. Tener can be found
beginning on page 70X.)

 ASSEMBLYMAN JACKMAN: Jeffrey, thank you very much. You can rest asured that,
based upon your expertise, you will be called upon by this Committee.

I just wanted to make one observation and ask one question. Do you think there
is a need for a full-time Commission?

MR. TENER: I can function either way. The Commission can function either way,
Mr. Chairman.

ASSEMBLYMAN JACKMAN: I am talking now about your Commission members being
full time. .

MR. TENER: It seems to me that if there were a change to a full-time Commission
member structure, what would happen would be that functions presently performed, such as
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my own as Executive Director of the Commission, would be taken over and assumed by
those then full-time members of the Commission. I would assume that the same would be
true with respect to other existing functions performed by present employees of the
Commission who are members of the staff. I don't frankly see the effect of the change as
being extreme one way or the other. I think it would result in a restructuring from
the Commission's internal operating point of view simply in a restructuring and redefinition
of the lines of the authority. But I don't see it as having a tremendous effect on
the way the Commission operates with a couple of major exceptions. One real difficulty
that the Commission has now because of its part-time nature is simply that it is not
available to meet on a daily basis. Sometimes problemsarise that require almost immed-
iate attention and deserve almost immediate attention. If the Commission members were
full time, obviously they would be in a position to accord expedited consideration
to those situations where that is required. What happens now, of course, is I guess more
or less by default the Commission has been compelled to delegate ‘me authority that it would '
otherwise not be willing to delegate to somebody other than the Commission. But it
is necessary to do that at the present time given the structure.

I think also that the Commission could perhaps more expeditiously issue decisions .
in certain cases - unfair practice cases, scope of negotiations cases - if there were a
full-time Commission because members of the Commission could serve as hearing examiners
"themselves in those cases where time was of critical importance and, thereby, skip thé
intermediate step of having it go to a hearing examiner who would issue a report and
recommendations and then there are a lotof .inherent due process delays built into
that sort of a situation that could be skirted if the Commission members directly heard and
decided such cases. )

ASSEMBLYMAN JACKMAN: I have some other questions, but I will hold them until
I have an opportunity to go into it further with you when my other colleagues are present.
I think you could give us some good sound advice. .

I noticed Mr. Burstein came in. I know he is a busy man.. He is a lawyer.
I was going to recess for lunch, but out of courtesy to you, I won't, so you can
" have an opportunity to make a statement. But, if you wish, I will recess and we
can come back at 1:30. .~ We will do whatever you desire. ‘

ASSEMBLYMAN BURéTEIN: I appreciate that, Mr. Chairman, but 1:30 is fine with v
me. ‘

ASSEMBLYMAN JACKMAN: Thank you. We will recess until 1:30.

(Recess for Lunch)
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AFTERNOON SESSION

ASSEMBLYMAN JACKMAN: The meeting is called to order.

Assemblyman Burstein.

ASSEMBLYMAN ALBERT BURSTETIN: Thank you, Mr. Chairman. I
regret I don't have a prepared statement to submit to you. I didn't have the time to
db one. But I will keep my remarks brief and try not to be repetitive. I have tried
to get a feel for what has gone on before you this morning in the way of testimony to
the Committee. I will attempt to highlight some of the things that I deem important
about this bill, Mr. Chaifman.\

As the sponsor of the bill, I say with some pride that it is the product
‘of many minds and a good deal of effort,over a lengthy period of time. I am sure that
you, haviﬂg been a part of that same Commission and having read the report, know full
well what the underlying work was that resulted in Assembly Bill 1448.

Going beyond that, let me say, without trying to sound too pompous about
it, that I have a strong feeling that I, as well as those who have worked on this bill
and those of us in the Legislature, represent the public interest. You have heard a
great deal - as I am told - today from those who have special interésts and they are
perfectly ligitimate in presenting their views concerning the bill to this Committee
for consideration. But the on-going public interest is something that only we, as
legislators -~ who are somewhat outside the immediate pale of work in the field,
either on the management or on the labor side of these issues - can view objectively
and make comment upon objectively in a way'that,I think,there is some consideration
by the Committee in its ultimate determination regarding the release or non-release
of the bill for ultimate floor vote.

That public interest is derived from the fact that the ﬁeople, generally,
are entitled to have a system set up whereby those who are in direct contact with one
another at the negotiating table have a means and a structure whereby they can settle
their problems in a way that does not adversely impact upon that public interest. And
although New Jersey has not suffered some of the same kinds of results that a number
of other states have throughout the country, we nevertheless are in a period where
there is increasing friction in the area of public employee relations: increasing
strikes - as the statistics that were discussed today reveal - and increasing difficulty
in arriving at accommodation between contending parties. Th& main thrust of this
bill is to provide that kind of structure which does protect the public interest,
does allow for a certain balance between the contending parties, and an equanimity
with respect to the matter of resolving disputes. '

' The critical portions of this bill - if I may highlight them very quickly -
as I view them are those portions that, number one, relate to the creation of a full-
time board and, secondly, create a system of selection by the parties for résolving
impasses - and if not selected by the parties, the ultimate disposition, by statute,
of the impasse itself.

. With regard to the full-time board, it seems to me that the present system

does not work satisfactorily. We have the anomaly of those members on the board -

and specifically we can focus on a few whose names have already been mentioned in
testimony today - such as Dr. Hurwitz and Dr. Hipp, who represent opposite ends of

the pole in the teaching field - of which I have some acquaintance - and when it comes
to a matter involving a dispute between a Board of Education and a teacher's group, they
have to retire from the field and not give the benefit of their expertise to their
fellow commissioners. That kind of an anomaly cannot be allowed to continue. It
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would seem to me that the best way of doing this is by the creation of this full-time
board and,as the corollary to that full-time board, council of advisors that is
likewise inserted as one part of this statute. Those two bodies, working'in a harmoni-
ous relationship, can get the kind of expertise that would be necessary and that can
be provided by people like Dr. Hipp and Dr. Hurwitz when it comes to a field of their
specialization. They cannot do so now. At least they cannot do so legally. So, that
is one area that I think is very important for Committee consideration together with
the fact that by having a full-time board, it does relieve a number of the problems -
the two major ones, at least, that were mentioned by Mr. Tener this morning in his
testimony - that can be cured by having available the kind of full-time help, and
expert help, that would be entailed at the salary level and with the kind of tenure
provisions that this bill contemplates for three full-time members. I strongly urge
the Committee to give that consideration and to adopt it.

The other, of course, is the section in the bill - rather extended in its
nature - that deals with the very complex series of availabilities, as it relates to
solving impasses. As is clear from a reading of the bill, what we have attempted to
do is to allow the parties themselves, in the first instance, to select the method
that they want to use in thﬂ resolution of an impasse and if they cannot do so, then
to do it by means of this modified final offer arbitration system, whereby the
economic package is taken as one whole and an arbitrator will then decide the non-
economic issues on an issue-by-issue basis. This too represents a compromise among
a number of systems that axe in use in other states throughout the nation. We think
that it is a system that can work, and can work effectively and it represents, to me
at least, the core of what we are trying to achieve.

Chapter 123 of the Laws of 1974 - I guess it was - left open the question
" of how to resolve impasse procedures. That gave way to the creations of a commission
that made the study. The two bills were adopted at the same time. And it was done
purposely that way so that we could give extended consideration to the manner in which
we could resolve impasses. To leave it to the parties alone begets cohtroversy and
begets strife and that is precisely the point at which the public interest begins
to suffer. Which brings me back to the original point I was trying to make and that
is, the bill in its central fashion is attempting to protect that public interest from
harm. I think that is what we have achieved by means of the structure now created
and now before you. _

Other parts of the bill, of course - the more technical features - have been
commented upon by other speakers and I won't go into them. But there is one other
aspect that is not in the bill but is a part of the Commission report that I would
like to refer to and that relates to the fact that one matter that still reéuires
careful 1ooking~oﬁer is the overlay - or the overlapping - among the various current
sections of the statute, such as Civil Service in Title 11, municipalities and counties,
in Title 40 a., and the education law in Title 18 a., each gf which contains matters
that overlap on any kind of public employee relations law that may be adopted. Even
if we simply stay with the structure we have today and don't move A-1448 - which I
hope is not the case - what has been recommended by the Commission is the creation
of a new study board that will go into the matter of this overlapping because there
‘are anomalies that do exist within current statutes and that do affect workiné
conditions and terms of employment and they ought to be looked at in the light of the
Public Employee Relations Act, as we now have it, or as it would be amended if A-1448
weie to be adopted. I would strongly urge that there be something done in that regard.
I ihtend to introduce a bill creating that Commission, which I would hope comes before
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your Committee, Mr. Chairman, and that it ultimately be given favorable consideration.
Let me say one final word with respect to the earlier testimony today, coming

‘from some of the special interest groups. I can well understand that there may be

bits and pieces of this bill that they can find fault with. I daresay that there is

no bill in the public employee relations field that could find unanimous favor anyplace
in the country, nor can the inventiveness of man have created, out of this Commission
or anywhere else, a bill that would have gotten unanimity, unless we said something

so innocuous that it didn't mean anything whatsoever.

As a consequence of that it seems to me this Committee must understand that
the negative posture that may have imposed itself upon the Committee in this morning's
testimony is something that is expected because they were picking out those portions
of the bill that they didn't like. What the Commission has tried to do is to structure
a statute that is in balance and that, consequently, is not to the liking of every-
one that views it. I am sure that there are many parts of this bill and many parts of
the structure that has been created that could be found acceptable by the special
interest groups that have testified here today.

What I wish to urge upon the Committee, therefore, is, in giving fair con-
sideration “to A-1448, that they not overly give too much consequence to the many
objections andjthe varied objections that one may find addressed to the terms of the
bill, but rather to look at it as an entire picture, as an entire whole, because that
is the only way.we will ever get the service of the public interest,by means of a
delicate balancing of the various and competing interests that exist within the State
in the field of public employer/employee relations. Thank you, sir.

ASSEMBLYMAN JACKMAN: Thank you, Mr. Burstein. I have no gquestions but I
would like to make just one or two observations. The reason for this hearing, Albert -
and I guess you know this - is the fact that we have been getting notice throughout
the State. I think you hit the nail on the head. The bill is not, in its entirety,
going to please each and every individual. We know that.

~ However, there seems to be some objection on both sides, for example with
binding arbitration. In the majority of the cases they don't want it. Maybe in
isolated cases one or two do want it. So, I am thinking in terms of reconciling these
differenées rather than having a dackman and a Burstein on the floor of the Aésembly
fighting one another on individual passagés of the bill. I would like to see if we
can reconcile some of the differences and try and come up withlsomething that will be
acceptable. I T

ASSEMBLYMAN BURSTEIN: I appreciate that, Mr. Chairman, There is one thing
I would like to add to that, however. I can recognize that there may even be some
kind of unanimity as between management and segments of labor, as it relates to a
displeaéure with the binding arbitration feature of the bill. But that is precisely
where I think the public interest has to be served.

‘There are two central issues, as I view it - and I just want to reiterate
for a brief moment - in the bill. One is that recreation, or reconstitution of the
board and the other is the provision for impasse procedures by means of a biﬁding
selection process. Those are the two things I think are absolutely essential.

There are other areas that may be compromised. I am not saying that this

is - to use our favorite phrase ~ "written in stone.” It is not. There are many

areas of compromise, I am sure. But those are two central matters that I think are
not ‘necessarily susceptible to comipromise.
‘ ASSEMBLYMAN JACKMAN: Thank you very much.
ASSEMBLYMAN BURSTEIN: Thank you, sir.
ASSEMBLYMAN JACKMAN: Mr. Yacovino.
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PHILIP YACOVINO: Gentlemen, as President of the New Jersey State
Policemen's Benevolent Association, representing virtually all law enforcement in
New Jersey, 1 appear before you today to express my very real reservations about
A-1448, .
At the outset permit me to note the good news and the bad news.

First, the good news: .The PERC Study Commission and this body have made,

and are making, sincere and conscientious efforts to bring stability to public employ-
ment in New Jersey. The bad news is that they have failed.

It is unfortunate indeed that the Study Commission became the captive of
those management spokesmen who crawl out of the woodwork every few years to vote for
Warren G. Harding and who sought to utilize the Study Commission as a podium for their
provincial and parochial views. The P.B.S., admittedly, also has a view to express
and it too is based on self-interest. But we have expressed it with balance and
moderation. That is why I went before the Study Commission last year and stated the
opposition of the State P.B.A. to granting the right to strike by public employees.

I did so because the P.B.A. truly hoped that the Commission would recommend changes
which would signal the end to the frustrations that public employment in general and
police and fire officers in particular have suffered in recent years.

Instead, the pr4posed legislation offers virtually nothing to public empléyees.
Sheer tokenism, its only benefit is a binding arbitration concept of dubious value.

For that concept, together with other amendments, contains too many “sleepers." The
proposed changes, on balance, are a minus for public employeés and they suggest that
my moderation of last year was ingenious, so much so that reconsideration of the
P.B.A.'s views is warranted.

My main concerns are as follows: 1. We previously requested that police -
and fire organizations be allowed to represent superior officers and rank and file
officers in the same unit. We submitted a letter to the Study Commission detailing
the persuaéive reasons why this amendment was necessary if superior officers were not
‘0 be economicaly disenfranchised. Our request went virtually ignored. Accordingly,
che P.B.A, and the F.M.B.,A. will oppose, to the end, any and all legislation which
does not contain a modicum or relief for superior officers. On this and the following
issue, we could not be more adamant. ’

2. We oppose, and vigorously, the proposed amendments to the so-called
"freeze" clause. Under the present clause, new or existing working conditions cannot
be changed without negotiations. This clause has been a mainstay to collective bargain-
ing negotiations. The amendment, whereby only working conditions covered by a contract
cannot be changed, is meaningless at best and intellectually dishonest at worse. In
short, it is a joke. 1Its authors know, or should know, that changes of contract
conditions are per se wrongful and that an arbitrator can easily rememdy such changes.
The Legislature is not needed to remedy such wrongs. The existing language quite
properly serves also to prevent changes during negotiations and changes durihg
organizational efforts. The status quo should be retainad as in Senator Greenberg's
bill, S-1140, which is the one saving grace of that bill.

3. We are opposed to the last best offer concept as proposed. While the

. suggested amendments may encourage the parties to engage in meaningful negotiations

prior to arbitration, its overall effect, once arbitration is reached, will be
devastating. The last best offer concept as to economic issues in a package is

_counterproductive. One party will do very well and the other party will do very badly.

Brinksmanship is not the answer. Alternatives which are palatable to the P.B.A. are
the following: (A) conventional arbitration; (B) last best offer with the decision on
all issues to be made on an issue-by-issue basis: (C) the preseﬁt proposal as contained
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in A=-1148, under Section 6 b. and 4 b., which provides that the factfinder's proposals
on economic issues can be selected by the arbitrator:; or (D) let PERC decide which of
the methods contained in 6 'b. and 3 will govern. The last suggestion is the real
anéwer for eventually PERC will be able to test the various alternatives in the
crucible of experience. The present approach will tie all of us down to a potentially
bad marriage for a long, long while.

. 4. On the subject of the obligation to negotiate, the amendments state that
public eﬁployees will not be required to negotiate "concerning matters of intrinsic
managerial policy or function." That language is far too broad and much too vague.

It is far better to leave it up,to PERC to decide whether a matter is a mandatory or
permissive subject of bargaining in much the same way that the NLRB makes such determina-

tions. g
5. Under proposed Section 6.l.c., the parties are left to their own devices
to fashion a complaint which becomes the operative instrument. It is far better for
PERC to issue the formal complaint, as it does now, and as the NLRB functions in the
private sector. PERC's experience and expertise can then come to bear to insure
uniformity of procedure. The present proposal disguises its proponents' desire to
turn the process into chaos. v

Before I finish, gentlemen, as you know, as head of the State P.B.A.'s
19,000 members, I am having a rough time trying to hold the same attitude we have
held for many years concerning the no strike clause we have and trying to keep that
'concept in the P.B.A.'s system. But in recent weeks it has come to my attention that
the attitude of my P.B.A.'s has been changing. I will cite one case in one town
where if the P.B.A, didn't sign the contract they weren't going to get their back
pay. I thought that was a form of blackmail and through the efforts of the State
P.B.A. and the P.B.A. delegate of that town, we averted a strike. I am sure that
you, Mr, Chairman, and the Legislature are well enough aware of what is going on
and I am hoping that with your expertise in this field you can maybe get something
done where this won't happen as far as the policemen are concerned because it is a
matter of grave concern as far as I am concerned - as far as being the head of this
organiiation and trying to keep my people down and away from striking. I can foresee
this in the near future if something isn't done to help the matters that are going on
today. _
Thank you for listening to this person who is interésted, quite simply, in
seeing that equal justice becomes a reality for police officers too.

ASSEMBLYMAN JACKMAN: Thank you, Mr. Yacovino. I just want to make one
observation. I am sure that your P.B.A.'recognizes the fact that nothing is gained
by strike.

MR. JACOVINO: I realize that.

» ASSEMBLYMAN JACKMAN: That is my feeling. It is hoped that we can adjust
some of the so-called differences that exist today. Just in retrospect, I think it
was mentioned this morning that the tightening of budgets seems to be the criteria
today. . There is no question in my mind that the public employee is going through
some trying times.

Some of the officials are fair-minded and some are not. If you feel an
official is not fair, I think it should be brought to the public's attention to let
them know that you think he is unfair. You will find that, in many cases, the public
is receptive to a legitimate complaint. I don't .believe that any public official has
‘the right to deny anybody the right to sit down and discuss their problems. I think
that, within reason, some of the demands have to be recognized.
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I think that you, as an expert in your field and a respected individual in
the State who represents many thousands of workers, realize too that we are going
through some very trying times. I don't think legislation is the entire answer. I
think, in many cases, good faith is important and if we can establish that feeling
I think maybe ninety percent of our differences are going to be reconciled. Thank you,
Mr, Yacovino. -

MR. YACOVINO: I agree with you, Mr. Jackman, but the thing is, I think today
policemen and the public employees, in some areas, are being blackmailed by the
municipalities ~ "If you don't sign this contract, we are going to lay off 'x' amount
of policemen." They are not hurting the policemen themselves by doing this -~ I am
talking about the police department - they are hurting the taxpayer who is constantly
paying the freight for us policemen to do the job for them. And when they start
‘laying off policemen and their taxes keep going up, they are short-changing the public.
Whether I bring it out before you here or bring it out in the newspapers, it is a fact.
They are only'short-changing the people that are taxpayers in the town by saying they
are going to lay off men because they don't have the money and, yet, the taxes keep
going up. .

I don't know whether people are aware of it or not but once you start laying
off policemen or firemen you are cutting off essential services and you are doing it
at a time when the crime rate is going up. You know, you can play figures with crime,
just like anything else. But, with crime going up today they use this as a basis for
the fact that they are going to have to lay off policemen or firemen if they think our
contracts amount to too much. I mean that is a form of blackmail. That is why I say.
I am having a hard time keeping the no strike philosophy of the P.B.A." Being a veteran
policeman of 27 years, I was indoctrinated with the "no strike" philosophy and‘I am
having a hard time. Don't forget, the change in the attitudes of the younger policemen
and the younger people today makes it rougher for us who head the organizations to keep
them down and keep them from doing something that might be foolish. Yet, they might
have the right to do it.

ASSEMBLYMAN JACKMAN: Thank you, Mr. Yacovino.

. I made a commitment this morning, because of his schedule, to hear Mayor
Holland.next. )
MAYOR ARTHUR HOLLAND: Thank you, Mr. Chairman.
ASSEMBLYMAN JACKMAN: Do you have a prepared statement, Mr. Holland?
MAYOR HOLLAND: No, I haven't. I wanted to make just brief comments. The
 first one is in support of the various changes that are proposed - the clarification
of language, specifically your definition of managerial rights and narrowing the
definition of a grievance, etc. My only exception, really, to what is proposed has to
do with, to a great extent, the heart of the matter and that is, compulsory, binaing
arbitration. It is appropriate in a way that I follow Mr. Yacovino because I too over

. the years have been opposed to strikes by public employees.w I will perhaps go further
than most, in that I don't believe any public employee has the right to strike.

I have also always held, however, until the last year or so that any public
official who takes that stand has an obligation to offer a reasonable alternative and
for me that has always been compulsory, binding arbitration, especially the best and
final offer type. We have reached the point, however, in the old central cities where
we simply can't commit ourselves even to final offer compulsory binding arbitration
because frequently there is just a cut down the middle and our alternative to accept-
ing that would be -as we had to, informally, exercise this past year ~layoffs, which
are extremely non-desirable in a city where the demands for services, especially police
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protection, are increasing.

In a way I have come here to negotiate - not with you, you have already done
yoﬁr job - and that i_s ‘to.say that if this Qove‘rm‘nent, this Legislature and the Governor,
can achieve some significant tax reform then I go back to my previous stand of advocat-
ing compulsory, binding arbitration. I think that is the reasonable alternative in the
public sector. ‘

We have had to lay off 59 policemen and approximately 100 blue and white
collar workers. The firemen agreed to sacrifices which they and we were reluctant
to agree to in the interest of avoiding layoffs. And our employees are still the
lowest paid in our region, as compared with school board, township, county, State and
federal. Yet, when we have a situation in which we rely on our tax base - real property -
for almost 40% of our revenue - and that has been declining in the last several years -
and when you have 13% inflation, based on the Philadelphia CPI, and when we lose, as
we did - and here I must be critical of everyone at the State level - $366 thousand in
sales tax revenue and other cuts in state aid and cuts in federal aid, we can't realistically
commit ourselves to something that we don't have the capacity to follow through on.

So, I oppose the compulsory, binding arbitration provision with the quali-
fication that if tﬁe Senate will do what you have done - and I hope go on from there to
a more comprehensive tax reform, and the Governor has indicated he will sign that bill -
then I support all that is before you. '

ASSEMBLYMAN JACKMAN: = Thank you, Mayor.

Mayor Holland, just one quick observation. I realize your problem and you
know my legislative background and, of course, you know my vocation. I am always
willing and try to be receptive to problems, so much so that I voted for the income
tax., I have_n'f heard too many people give vocal assent to the income tax, however,

They sit on their hands. They twist their arms and fingers and they say, "We have

no money, let's fire somebody or lay them off, or do something." They will accept

any money that goes into their towns but they don't care how it got there or whether
someone was willing to acce_ptﬁ the responsibility for providing it. I am sure you will
agree in principle with me. I voted for the income tax and I voted for it for a
specific reasan: because I thought there was a need. I thought it would alleviate some
of the problems that you have in an o0ld city with your tax sthcture. I thought that
it would be helpful. I am looking forward to rejuvenating these cities, but we can't
do it alone. I am going to be very critical, Mayor. I think that some of the mayors
who were wringing their hands and getting frightened should be very vocal in support
of the legislators who are espousing this income tax and putting money back into the
cities. But I don't hear too many vocal mayors.

MAYOR HOLLAND: I agree with you. In my case, as Mr. Yocavino knows, I have,
as he has, led the fight for tax reform. We were members of the coalition for tax
reform. I have'been mayor, off and on, sihce 1969. There was a time when I was the
only mayor, as far as I know, in this State who advocated categorically and unequivocally
an incqme tax. It is the only tax which has the capacity, the éxpansion quality, etc.,
to meet the State's and the municipalities needs.

We resolved, by the way, in Trenton, in the past year - without compulsory,
binding arbitration and without a strike - our difficulties with the help of PERC, in
that we did accept'the recommendations of the factfinder. So, I have that as a base
on which to make my presentation today.

But, I agree. We have done everything we can to ehlist the support of all
the organizations in this State in behalf of tax reform. I must say there was probably
the most unique gathering of organizations this past year that we have ever seen in the
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State, where you had organizations which normally are opposed, joining in the fight
for tax reform. And, of course, most encouraging is the recent Eagleton Poll which
shows for the first time, so far as'they know, that a majority of the people - even
against this background of confusion that we have had - favor an income tax.

I serve as Chairman of the Legislative Action Committee for the New Jersey
Conference of Mayors. I have had difficulty, first, in getting that Legislative Actibn
Committee, believe it or not, which is made up almost exclusively of urban aid munici-
pality mayors, to go on record. We did, finally, go on record in favor of an income
tax. I had trouble getting the Board and finally got them. I can't say, even at this
stage - we are working on it, we are meeting on Monday - that the whole Conference will
take this stand because, Jjust as the Legislature is, our organization is reflective
‘of a lot of constituencies. I recognize and appreciate your leadership in what is,
admittedly, a very difficult undertaking.

ASSEMBLYMAN JACKMAN: Thank you very much, Mayor.

There is one other observation I wanted to make and I think, in principle,
we are in agreement. I don't think we.can afford the luxury of laying off police and
firemen in. the City of Trenton or any of these cities.

MAYOR HOLLAND: 15

onically, I was the one who led the way with the mayors
in getting the Safe and Clean Neighborhoods Program through. We were the first City
in the State to put the policemen back on the street. So, it was ironic that we had
td lay off those policemen - some of them. Half of the force is still on. And I would,
given this opportunity, urge you to do everything possible to keep that S8afe Neighborhoods
Program going. It is essential and it has proved to be successful.
ASSEMBLYMAN JACKMAN: Thank you very much, Mayor.
Michael Herbert, President of the American Federation of State, County and
"Municipal Employees. '
MICHAEL HERBERT: Assemblyman Jackman, thank you for the opportunity
to be here today to present the views of the American Federation of State, County, and
Municipal Employees. I am attorney at law in the State of New Jersey and our firm
represents what has been known as AFSCME, which presently representé approximately
12,000 employees throughout the State, both in State, municipal and county service.

I know that the day has been rather long and you have heard a lot of, perhaps,
lengthy presenﬁations. I intend to be very brief. I have a statement which I would
like to have entered into the record by the Associate Director of Council I of
AFSCME, which sets forth the position of the organization on this bill. |

Basically, we believe that the bill that is presented for consideration
reflects a great deal of hard work, a great deal of effort on the part of a lot of
people, including the Commission, which should be commended for its efforts. However,
we have to respectfully urge that it not be adopted in its present form. Theré are a
number of major deficiencies in the bill, as we see it.

The primary one, of course, is the elimination of what we deem to be perhaps
the most important protection given to public employees by the original law, back
in 1968, and that is the prevention against a unilateral change in working conditions -
rules changes that affect or modify terms and conditions of employees, public employees.
I know that I have been involved in a great deal of litigation over the past few years,
involving the law, and we have been greeted with one disappointment after another. The
courts initially determined, back around six years ago, that the Public Employment ’
Relations Commission did not have unfair labor practice jurisdiction. We still: have
some difficulty accepting that but that occurred. Then we had the so-called “"Dunellen
Tfilogy Cases" which went on to say that a broad spectrum of matters which are clearly,
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in our. judgment, terms and conditions of employment, were outside of the scope of
negotiation. We had the Turnpike employees case which we again found to our disappoint-
ment that the courts, very restrictively, construed the legislation saying, in effect,
that an agency shop could not be negotiated.

The bill that is presently before you takes away the one protection which the
courts have affirmed - at leaét the Supreme Court of this State did in the Association of
state College Faculty case - and that is, the protection that is given the public
employees wherein during the term of their representation the public employer isn't
going to come along and adopt entirely new work rules which change hours, which increase
work load, which sends somebedy 50 miles away to another work location, which impinge
upon his outside employment opportunities, and a variety of other areas.

Now, Section 5 of the proposal would eliminate that. It would provide that
there can be unilateral adoption of new work rules, unless there are provisions that
are covered in the contract. We believe that is an unrealistic position because
obviously what is going to happen - and this is based upon very hard experience - isf
that the public employers who have the money are simply just going to hold off and
make sure there aren't contract provisions covering these items. They will simply
wait until the ink is on the page and then those changes will be adopted. I am not
saying that we are paranociac or convinced of bad faith on the part of the public
employer, but I think it stands to reason that that is what is going to be happening.

Certainly the provision concerning binding arbitration, as to contract
grievances is a steé in the right direction. However, we note that that could be con-
tracted away by the parties. And, again, given the fact that public employees in this
State do not have, as they do in the private sector, an equal status - because they
don't have the right to strike, they don't have power that.is given to unions in the:
private sector -~ it is going to be obvious what is going to happen and that is, there
is going to be insistance by the public employers that we exclude binding arbitratioﬁ
as far as contract grievance is concerned. ‘

So, we want to have, if we have a provision for binding arbitration, that
it not be discretionary, as far as the contracting process is concerned.

As far as the impasse resolution, which is the major element of this law,
is concerned, it certainly shows a great deal of tug and pull and a lot of hard work
but we find that it is overly complex, unwieldy, and while it is a step in the, right
direction to have a neutral party somehow in the process td deal with - as I am sure
you know, Assemblyman, from your experience in the labor area - interminable negotiations,
that go on not for months but for years. We would prefer to have traditional arbitration,
where there isn't a last, best offer and, éertainly,'if there were a last, best offer
we would not want to have it on a package basis as far as the economic conditions are
concerned. .
Last, Mr, Chairman, I want to express our very deep concern about the absence
in this legislation of a provision for an agency shop. We see no reason whatsoever why
a public employee organization should not have the same rights in the State of New
Jersey, which is not a Right to Work State, as other organizations by allowing them
to at least require people whom they are obligated to represent to pay something for
these services. We have situations where - I know with our organization - thousands
and thousands of dollars are spent each month and each year to represent peoplae who
don't pay any union dues and who scoff at the idea of paying union dues. But when it
comes to picking up a paycheck which includes the increased benefits, then it is a
different story. Of course, obviously, under both the present statute and labor law,
generally, if we refuse to represent these people we would be subjecting ourselves to

@ claim of unfair treatment.
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I know that one can argue that it was not within the original charge of
the Public Employment Relations Study Commission to deal with the question of
agency shop but there are a lot of elements in this bill that I think seem to be
outside the framework of the original charter of that Commission as well. I think that
ic would be fair, particularly if you are talking about the continuation of not having
the right to strike. Some balance must be given to allow organizations to have the
kind of strength that they need in this State and I think it would only be fair to
have some sort of service fee to cover the services that are provided for all members
of a unit, regardless of whether or not they are union members. ‘
With that, Mr. Chairman, I close my statement. (see page
ASSEMBLYMAN JACKMAN: Thank you very much.
Every once in a while I am going to fit in a young lady. I haven't heard
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from the female sex yet and they have been sitting here since early this morning. . 4
Carol Graves. ‘ .

CAROL GRAVES: I am Carol Graves, President of the Newark Teachers' Union,
American Federation of Teachers, AFL-CIO. ’

I came primarily to address myself not to the specifics of A-1448 but to
give a general overview of why I feel 1087 should be given a chance. Quite naturally,
I am in opposition to 1448 and I can state that as representative of the Newark
Teachera' Union I oppose compulsory arbitration - and I am speaking for teachers - the
cOmpulsory, binding arbitration which has been suggested. I feel that although the
bill does not address itself to the right to strike, I must say to the legislators
who consistently say that we do not have the right to strike, that as an American and
as a working woman, no one can take that right away from me, regardless of whether I
am a public employee or whether I am a housewife. !

I think when those issues are clear we can go back and look at 1087. Now,-
as I recall it was passed in 1974 and at that time it was an improvement upon what
we already had. In the less than two years since it was enacted, severe economic
problems have beset most of the communities in the country, particularly large cities.
And because of the economic atmosphere the right climate did not exist for 1087 to be
seen in a light to determine whether it was going to be able to solve problems or not. :

In 1965 and in 1966 I did participate in strikes. In 1970 and in 1971 I f
also participated in strikes. And, most recently, I participated in one in 1976. But,
in 1976, because of 1087 - the way it is presently written - it was of a very short
duration and there was indication on the part of the Board of Education that there was 4
a need for them to negotiate in good faith. Therefore, I reject the concept of good
faith, which is implied in 1448. Good faith can only exist when there is pressure -
equal pressure - on both sides. If we are to believe that we don't have the right
to strike then there must be something that will make boards of education negotiate
in good faith, and.that is with the threat of some kind of penalty, which is already
in 1087 - in the Unfair Labor Practices, which I feel has put pressure on Boards where
they need the pressure. ~ _

Now, there is a difference between those of us who deal with Boards of
Education as divisions of municipal government and those unions and other Orjanizations
which deal directly with municipalities, in that on Boards of Education the members
rotate and the faces change and they are not, in many instances, elected officials, ;f
nor do they have any experience in negotiations or quite understand their responsibilities
as public representatives. I think that perhaps the Sponsors of the bill are either R
ignhorant of or have not taken into consideration the nature of the'"employer" = in this.
instance, Boards of Education - and their whole concept of labor-management relations.
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haps while the bill cannot do this, the School Boards Association certainly ought
igdcoﬁsidér'somevkind of course for Board members. They are desperately in need of it.
fﬁities can go into chaos, and this does happen in many instances when public employees
"_‘go on strike. .

But, also, when employees do strike, the penalties are harsh. I want to
review with you our recent strike. The law was in effect and ultimately we did have
“mediators in at the very end and they were there through the four or five days we
 were on strike. I believe, in retrospect, that their presence there was helpful. I
think that without 1087 that would not have been possible. '

I think if 1448 were to go into law, we would revert back to the pre-1087
days. Now, in Newark we have ne¥gr gone on strike for money. None of our strikes
have ever been for a monetary issue, which leads us into the whole area of managerial
prerogative/rwhich is a real "sacred cow" to some of our public officials. Managerial
prerogative, to me - and I have had the experience - means to change the rules whenever
you decide, for whatever reason you decide - change them one day, change them back
the next day. To me, that is managerial prerogative. That is what we are talking about
when we also speak of narrowing the scope of negotiations.

A I think thatbbecause communities differ, the unions differ in the particular
locality. We are dealing with people and that seems to be the biggest problem in public
employment locations. Prerogative should be kept on the local level. I am totally
opposed -~ as are many of my colleagues - to legislating so many things. Binding
arbitration - I believe that should be a matter to be negotiated at the local level.

If you are a union, and are worth being called a union, I think that is what you
ought to beiable to negotiate with your local leadership. But, in the absence of that,
I think that might be the one area - and I am talking about binding arbitration of
grievances, not the compulsory, binding arbitration of a contract dispute--

I also oppose forced mediation and factfinding. You have to realize that

you cannot force things on people who are unwilling to accept them. I think that is
where the turmoil lies in the public sector. The ideas which were put forth here are
purely managerial. I really see nothing there for the employee. And it leads me to

suspect that more and more harassment, rather than occurring at the local level, is
attempting to be legislated here in Trenton. I oppose that. I opposé it from
municipal leaders and I oppose it from the legislators in Trenton.

What are some of the things we can do? I would suggest that 1448 is un-
timely. There has been no indication that 1087 does not work. It is untimely because
the financial problems that have beset .communities have given the false impression that
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1087 is not sufficient. I would suggest that an economic climate more conducive to
looking at 1087 and then seriously weighing what changes are needed.

I listened to Gerald Dorf this morning and I found him very interesting since
he was'thé negotiator in Newark. Many of the things he said, most certainly for dif-
ferent reasons, I agreed with. The time table would be counterproductive, counterproductive
in terms of the Boards of Education just waiting it out for the time to come around with
the frustrated employees hoping that they can meet the deadline before they have to
work without a contract. We don't work without a contract in Newark. Probably as long
a8 I am President we will not work without a contract because we have specific problems
there. I don't thiﬁk that they are unique to Newark. I think there are more exacerbated
because of the size of the City'and the other problems that the City has. But I will
give you one of the reasons for this, it is because of the attitudes of many of our
Board members, superintendents included. Our superintendent, even after this contract
was negotiated, made the statement - and our contract expires June 30, 1978 - that, "Well,




we will have all summer to reach agreement." Well, I dare say, we have two and one-half
years to reach that agreement. That is why a timetable does not lend itself to a
situation that involves teachers and the Board.

I will give you another "hot off the press item.” I think why our strike
ended this particular time is because the courts were not so gentle on our Board of
Education and I would like to see that happen in other districts. As a matter of
fact, they made agreements and they refused to abide by them. We were in court this
morning and the Board of Education was given a specific length of time to comply or
they would be fined $50 for every day that they failed to honor a particular section.
This, ladies and gentlemen, is what many, in their minds, want for managerial prerogative
to do, with impunity, whatever their whims tell them to do. And I don't think that I
am being as harsh as I would like to be, out of respect.for the individuals sitting
here. I would like to be much harsher to the people who sponsor legislation and
speak against public employees as though it is a slave-master relationship. If, in
fact, there is any relationship it is between the public and those who vote on those
"'bills - the public servant - that is, the men and women who occupy these seats when
this legislature is in session. You too are public servants and therefore you must
take a feel of the publid. I feel that I and the 6,000 individuals represented by
the Newark Teachers' Union must express ourselves in ways other than in the streets.

Now, one final thing on the public that you as representatives of the public
should know - one of the significant factors to note in the short duration of our
‘recent strike is that the public was in support of us. The citizens of Newark supported
us. We worked, I would think, since 1971. They understand fully well the politics
involved in public employer-employee relationships and this time they refused to be
used by politicians to go against public employees. So, I say thank 1087 for that.

One final word on that. If I had the power to sit here, or at least speak’
as an elected official, I would suggest that the School Boards Association and the
legislators really find out what the people are thinking, without the help of anti-
public employee reporters. There is a significant difference between being anti and
being pro. If we are pro the public then we are duty-bound to do everything to pro-
tect. the public. But if we are anti-public~-employee, as most of this legisletion -
this recent legislation - seems to be, then you are opening up a hornet's nest all
over again. You are opening up in puhlid'employee¥emp16§ef'relatiohe an area which
takes us backwards rather than forward and I think that ‘all of the strikes whlch
have occurred in New Jersey since 1974 were MEEEEQ becaﬁ;e—EOntrects'e;pited at the B
worst possible time and out of frustration people did walk out, because no one likes
to strike. But, as I said, without that right, strikes are going to occur because
‘'no one is really listening to the pubiic employee.

I think once the individuals who have the power and the authority and are
accountable listen to the testimony and come up with something that will add to 1087
and not detract from it, most of our problems will be oger. Thank you.

ASSEMBLYMAN JACKMAN: Carol, thank you very much. I just want to make
another observation, Carol. I know of your work. I think I am expressing the opinion
of my colleagues and myself. You are a responsible labor representative. I want you
to know that. We recognize your expertise. That is one of the reasons we have called
this hearing, so we can get input. Unfortunately, we don't see one another that often
and out of sight, sometimes, is out of mind. .

I am sure you will agree with me in principle that nobody gaines by a
strike. I don't want to see a school teacher out on the street any more than I want
to see a achool teacher in jail. And I don't think that we have brilliant enough
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pinds here in Trenton, or even in this country of ours, to make people like one another,
or negotiate legitimately with one another. But, hopefully, we can reconcile some of
our differences., I don't know if wé are going to be able to reconcile these differences
by law but, hopefully, we are going to be able to at least make a meaningful effort to
do it. '

I just want to, again, make reference to a gentleman who is sitting in the
room with us - Dr. Lester. Dr. Lester spent many, many hours and many, many days
working in conjunction with others trying to put this thing together so that it will
be, hopefully, beneficial to all sides.

We know that we are not going to come up with an answer that is going to
please everybody. Ironically“L and the thing that I am a little confused by - it
seems like' almost. everybody that has testified here today don't like 1448 for one
reason or another. Hopefully, we can get the people who don't like it and the
people who do.liké it and put them all together and maybe come up with an answer
that may be acceptable by at least 90%. As I see it today - and I am sure Dr. Lester
is listening to this - it seems to me that the majority of the people who have
testified today don't like some section of that bill. If you put all the sections
they don't like together after everybody has made their comments, you get the‘impression
that the whole bill is no good. This is my own observation,

Hopefully we can get some answers, Carol.

MS. GRAVES: Chris, I had a thought and I am not quite sure how the
Committee would deal with this, it seems that public employee-employer legislation
really is directed - and I am talking about the "anti" legislation - at teachers. I
think this is unfair to teachers but I also think it is unfair to other public employees.
There seems to be a peculiar animosity and hostility by public officials towards teachers.

ASSEMBLYMAN JACKMAN: Do you know why, Carol? I can give you an answer to
that, and I am going back to my days. They figure the teacher is only a part-time
~employee, number one. They use this. I want you to know it. It is there. You know
it. You have dealt with it. They have that three month vacation - or two and one-half
month vacation and they still get paid. This seems to be one of the problems.

I have to be very honest with you. Back in my day there was a value on a
school teacher. Today there doesn't seem to be. Back in my day, if I got a rap in the
mouth and if I ever went home and told my father, I got another rap. Today you hit a
kid and you wind up going to court for assault and battery*

o MS. GRAVES: I don't want to belabor this or debate this. That wasn't the
intent of my remark, to debate whether individuals feel teachers are worth it or not.
The point I was trying to make was, perhaps all of this legislation wouldn't be
necesgsary if the individuals who do make the law would exhibit some kind of sensitivity
so as not to sock in all other public employees to get at teachers. If they sat under
somebody's desk in the first grade and that is motivating them-- When you take the
clerical workers, the policemen, the firemen, etc., their problems are different;
they are not the same as the teachers' problems. That attitude should not prevail
amOhg those individuals who we, out of respect, must look towards to guide us.

ASSEMBLYMAN JACKMAN: Thank you very much, Carol.

Mr. Forst.

FRANCTI S FORS T: You know, Assemblyman Jackman, to follow Carol Graves,
makes me pale in comparison and that is not intended to be a pun. The truth of the
matter is, she says things in such a way as to get us all to understana what she is
saying. Sometimes I say things in such a way that nobody seems to know what we want.
I guess that is just a use of thevlanguage. I sat here and couldn't help but see
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Carol Graves, in her quiteness, paiht the problem very clearly.

I can't help but point to two things that Assemblyman Burstein said about
the different testimonies and what is in the public intérest, suggesting, perhaps, that
if the employers are against this bill and the employees are against this bill, then we

'should impose the bill upon them, in the public interest. I cerainly hope that wasn't
the conclusion Mr. Burstein was making. )

Secondly, he said we should get the broad picture. I certainly appreciated
that because that is what I had written down here about the broad picture. He mentions
in the beginning the makeup of the Public Employment Relations Commission, which is of
great concern to me but which, ultimately; is not the negotiations as they exist. And

then he mentions the impasse procedures at the end and talks about how good they are.
ASSEMBLYMAN JACKMAN: Excuse me. I wanted to give this to Dr. Lester. Again,
I want to apologize for interrupting you but I had the pleasure of going through your

report before. If you remember, you gave me a copy of this at a hearing - or a meeting =~
that we had. I want to make just one statement for the record. This is a very concise
report and the reason I gave it to Dr. Lester is, I want him to check into it because
you refer specifically, right through it, to the entire subject matter. I thought it

was a good job and I wantdd to compliment you on it.

MR. FORST: Thank you, Assemblyman.

I want to go back to the public interest that Assemblyman Bursteéin addressed
himself to. He suggested that a tripartite commission, because it had input from the
employer and the employee, was not in the public interest but that a three-man neutral
party would be. That's good; that's like John Philip Sousa playing the Star-Spangled
‘Banner. Then he says at the end that there should be no strikes and impasses and that
we should have binding arbitration and that's like Kate Smith singing God Bless America.

In between his bill, though, is the most pornographic movie I have ever seen
and that's what he hasn't addressed himself to. I am shocked, in fact, that so many
things have been ignored in this bill which apparently the people who put him in either
don't know what the historical prospective is or do know what it is but are ignoring
the significance. )

I consider A-1448 an abomination with no redeeming value and if we were to
sit here and suggest, as we do, that some employers are for it and that some are against

"and some employee organizations are for it and some are against it, then I think the
sum is the same sum as we had in the old joke of depression days about the rabbit stew
with a little horse in it - one rabbit and one horse. Because as far as I am concerned
the employer objections are generally only to the impasse areas and some of the
settlement procedures. But the employee organizations’objections, and mine particularly,
are at the guts of the bill.

Those of us who were around - as I was - in the early stages of the develop—
ment of the first legislation, and prior to the development of the first legislation,
have had some experiences that are most important in thissbill., For example, if we
were to take the provision that appears in here and suggest the management rights
clause does not destroy the bill, then they don't remember the historical prospective
because in 1963, or 1964, the New Jersey Turnpike employees, then under Local 723 of
the Teamsters Union, tock a strike vote. They didn't go on strike yet, but they took-
a strike vote against the Turnpike Authority and the Turnpike enjoined them before
the Honorable John B, Wick in Camden and in April of 1964, the Honorable John B. Wick
agreed with the Turnpike Authority. The Turnpike AuthoritY's position was the exact
position that this language portends to be a managerial right. They said that you
cannot take away our statutory powers or even, indeed, modify them and you cannot take

14A




i
-
:
b
b,
]
£
4
!
§
5
T
x
1

i,
£,
i

£

g

our prerogatives away from us to make ultimate decisions because we are empowered to
" make those decisions under the statute which creates us. The Turnpike Authority
argument‘ﬁefore Judge John B. Wick was identical. They said that it is our right to
determlne the wages and benefits of workers and even through they have a union and the
right to have a union under Article I, Paragraph 19 of the Constitution, which says,
l-'Persons;m public employment shall have a right to present grievances and proposals",
the ultimgte’dedision, and the absolute decision, is ours. And Judge John B. Wick
agreed with them. He said the Turnpike Authority can listen to proposals but they
don't have to make a concession. They can listen to the grievances but they don't have
to agree with them. And they don't only have to listen to the grievances of the
majority, or the proposals of the majority, but they also have to listen to all groups.

Now, we remember that Chapter 303 says that we could have exclusive represen-
tation and we are familiar with Lello v. The Firefighters. But the basic premise would
go right back to the employer under this provision, that anything that is intrinsic
managerial policy or function or the statutory mandate, even though it is a term and
condition of employment is non-negotiable. Well, that is the ballgame, Chris. That's
it. Because the Turnpike claimed that even wages and benefits were their managerial
‘funct1on - the exact language - and that they had a statutory mandate to make that
determination. I don t hear Al Burstein, or anybody else, saying that is the intention
of this bill, but the language is very, very clear - very clear.

When you give somebody the right to negotiate but neither party has to make
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a concession, all'you are doing is "jawboning" - that's all you are doing. If the managerial

right or function is the final authority and they don't have to negotiate terms or con-
ditions of employment to fall within that function, then what is negotiable? Nothing.
Nothing is negotiable° It is as clear and as simple as that. S

I don't care, you could have 99 lawyers come here and say that is not what .
was 1ntended. When you adopt this law and the first lawyer goes into court for some}
employer, he will let you know what it was intended to say. In the meantime, we will
have the greatest refusals to negotiate on the basis of managerial prerogative, their
functions and their policies.

There are other items that are very important in here. I just had a great .
experience with Exxon. I, traditionally, went to Exxon to negotiate a contract for
their workers and I asked for binding arbitration with a 51pgle arbitrator. And the
great Exxon Corporation, across the table, said to me, "You don't think I would ever
submit a question to binding arbitration with one arbitrator who may not know anything
about our business or who may only give us an opportunity to present our case and then,
on his own,make a decision, do you?" Exxon believes in a three-man arbitration board.
They think there should be, on that arbitration board, a member from Exxon who can
give that arbitrator not only. in their presentation to him but as he is deliberating:
and as he is drafting and as he is making that decision, some concepts of Exxon and
they are willing to ¢oncede, equally, that the employee organization should also have
2 representative. They propose that the employer have one representative on the
arbitration panel, the union should have one representative, and the two of them
Select the third pafty for arbitration. That is what our tripartite commission is.

You don't think, for one minute, just because we have a right to present
Our case before a neutral party and we could participate in the discussion and
deliberation of the decision, and even in the wording of that decision, that we would
have any confidence in it, do you? We are no different from the Exxon Corporation
when it comes to determining our livelihood and our future - no confidence in an all
Public body, no confidence. And when Al Burstein talked about his operation with the
School boa;d and the board of education, he didn't mention anything about the neutral
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parties, who were supposedly neutral on our Commission. They are no more neutral

than anybody else who comes out of management. All three of them come out of manage-
ment. . They are management attorneys. They are labor relations experts on the manage-
ment side. That doesn't mean that they aren't effective or they are not capable. They
are not even good. It certainly causes questions and causes employee organizations

to doubt the ability or the wisdom of the appointment of a supposedly public - all public «
agency, because history has shown us, in New Jersey, that we don't have it. The public
members are, in fact, not public: they represent a special interest.

So, if we had a different experience, perhaps, over the last seven or eight
years, where the Governors did, in fact, appoint neutrals in the truest sense, we might
have reason to trust them. We have no reason to trust them, and we have no reason to
trust them now that we have seen their actions over the past years, where they have
appointed only management people as neutrals.

I must point out that while you try to do these things in a calm and deliberate
fashion and show people that you are not emotional when you sit here on an even keel -
if you can - this bill cannot serve the public interest, or any other interest. It
has taken away so many things from the negotiation process and in the end it gives
nothing because if you stért from the very.béginning and you make so many things non-
negotiable -~ as this does - and then it goes into arbitration and says the a:bitrator
only has the right to decide on those things which are negotiable, this bill is a
laugh. It is almost a joke as far as the important things in it are concerned. As
far as technical amendments - fine. As far as, maybe, concepts toward résolving im-;
passes - everybody has a right to their own opinion. But the guﬁs of this bill is an :
abomination. It is pornographic. It glorifies all the sins of poor collective baréain-
ing. ' ’

If I wasn't tired from negotiating with my firemen in Jamesburg, I might have
enough enthusiasm to go behond that. But if you even recall the public hearing the
Labor Committee held before 1087, the testimony of the New Jersey Highway Authority--
Mr. Gallagher - he came in and he said, "We can't grant binding arbitration. We can't
permit it because we are under statutory mandate to make the ultiméte decisions. We
cannot, by law, give over to an arbitrator that which we were empowered with under '
our statutory mandate." If you adopt this law, nothing is arbitable - nothing. And
who is kidding who about that? If that was Mr. Gallagher's position, with his lawyers
and his attorney, he is right. He is right, it is their statutory mandate to establish
budgets, set up the operation of the Highway Authority, operate that road and do it
with the revenues that are available, subject to having to negotiate the terms and
conditions of employment. The PERC Bill modified his statutory requirément. But when
they went into court to try to change that, when they went to the court and got some
soft judges to say, "Well, it is not quite that clear, in fact the law says noéhing
contained herein shall annul or modify any other statute or statutes", the court
started to agree with Gallagher so that eventually if Galfhgher was permitted to keep
going in the courts, again, nothing would be negotiable. So, we amended that in 1087
and we put the word "pension" in there and now only pension laws are not annuled or .
modified. And Al Burstein didn't say it, but he knows it. He knows that this 1087,
Chapter 123 of the Public Laws of 1974 did annul and modify some of those other laws,
it did and it did so effectively. So, the right to,negotiate'the terms and conditions
of employment is a paramount right of the unions who represent the workers.

Chris, I could go on‘and on but this law stinks so bad that I don't think ,
you can save this bill. VYou can't save the thoughts'that'weht in here. You have to - .
start from scratch and build some p:oducﬁive, good legislation to enhance our positioﬁ,v
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ASSEMBLYMAN JACKMAN : Franéis, let me again thank you. I know you have done
; agood job. I have had the opportunity to go over your criticisms.
o In defense of my colleague, Mr. Burstein--
MR. FORST: Don't defend him publicly, Chris.
ASSEMBLYMAN JACKMAN: I must say to you, in all fairness, he is a lawyer.
We don't agree on many things but I must say, in all sincerity, that if anybody is
L more dédicated than Al Burstein in that Legislature, I don't know of them.

MR. FORST: The Governor is dedicated.

ASSEMBLYMAN JACKMAN: But I want to tell you that anything he has done, he
tried to do what he thought was right for the public and for the people he represents
in this State, like we all do. :

MR. FORST: I agree. .

ASSEMBLYMAN JACKMAN: We don't represent just a district, we représent the
whole State.

MR. FORST: I agree that his opinions are bad, that he is sincerely wrong and
that he isn't even worthy of reelection because he has a limited thought process.
ASSEMBLYMAN JACKMAN: Francis, you said that:; I did not say that.

MR. FORST: Well, certainly I'm going to say it; you gave me the opportunity

.

to say it. v v ,

ASSEMBLYMAN JACKMAN: You said that, Francis, I didn't. I don't think he
needs any defending. What I was just trying to get across, Francis, is, I can tell
you that your suggestions will be given evaluation, like everybody else's. I must
say, in all fairness, again, that you have done a good job and, hopefully, when we dis-
cuss this further with the rest of my colleagues, we will be able to make some ad-
justments that will be beneficial to everybody concerned.

You see, I believe that the public doesn't want to give everything away
nor do they want everything in their favor either. We are all the public, in a sense.
I appreciate the job you try to do in representing your people. And, incidentally, !
for your edification, Francis, you should know that I have 27,000 members that I
represent in this State in the industrial field and you know, numberwise, they are
just as jealous of you, as I am, and the conditions you may get as you may be
jealous of the conditions I get. But, hopefully, we are going to have some answers,
Francis. I hope so anyway. ‘

MR. FORST: Let me just add one more comment about that. I have discussed,
in the past, all areas of teaching. I think there is a misundlerstanding on the part
of a lot of people concerning teachers. As you pointed out, and as I was brought up,
teachers were held in very high esteem and because they were, school boards paid them
rather well and they had rather good working conditions. And then along came World
War II and the G.I. Bill of Rights and everybody else got an education,and industry
produced and I found myself, in my field of engineering, that engineers looked down on
teachers. When the boom was on, the cost plus operations of industry, they looked
down their nose at teachers. They said, "Why don't they get a job?" They used to :
tell the kinds, "If he was any good, why doesn't he go out and get a job in industry?“
This is the first time -- we haven't had a long time for teachers to make a come-back.
Chapter 303 was adopted in 1968, It didn't become effective until 1969. We were still
working out on rules in 1969 and then we had three years of a wage-price freeze where

|

they couldn't expand more than five and one-half percent without justification.
If you count '70, '71, '72, '73, '74 and '75, you count six years, two of
which we had a wage-price freeze and two of which we had an economic crises in the
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They haven't had that great an impact. They just happen to be

State of New Jersey.
Teachers deserve what they get.

the whipping boys for the economic impact.
ASSEMBLYMAN JACKMAN: Thank you, Francis. (see page 91X.)




ASSEMBLYMAN JACKMAN: - Dr. Sandra Walther, Exeéutive Director of the Rutgers
;.co;ihCil of AAUP Chgptérs ‘and Executive Secretary of the New Jersey Association of Collective
gargaining Agents. . '

o Doctor, with your permission, you don't have to read this entire speech if you
don't want to. If you would justv refer to it, I would appreciate it. Whatever you want

to do, I will accept. But I can. assure you, if you don't read it all, it will be included
v‘as part of the record, and it will be fully digested by the members of this Commission.

DR. S AI NDRA  S. WALTHER: Well, I think the written mode and the oral
mode don't quite mesh. This is something meant to read, and I think it would be just as
easy to tell you what points I am stressing in there, and I hope as it is read people will
'pay close attention. ‘
Well, first of all, I would like to explain why I am here. I am the Executive
Director of the Rutgers AAUP, which is the bargaining agent for the faculty,teaching and .
graduate assistants,at the University. I am also the professional staff support to a thing
_ called the Association of Collective Bargaining Agents, which means I am also involved in
! - the negotiations at the New Jersey Institute of Technology and the College of Medicine and
Dentistry.
’ What I would first like to stress is that negotiations at these three institutions
have been going on since November, 1974, for a contract that should have bégun July 1, 1975.
We have been through the whole bit currently available to us under the law. We went to
impasse in August. We went through mediation. We went through fact-finding. We received
a recommendation from the fact—finder in early October, and we had two bargaining sessions
this week,. and we are still bargaining. The obvious defect that we would like very much
to see rectified is, what do you do for an encore after you have gone through what is
currently legally available? '
Now, before I give you the comments on our feelings about A-1448, I would like
to preface the remarks by saying that in principle we believe that the same rights accorded
to our profession in the private sector should be available to us in the public sector, .
unless there are compelling reasons to the contrary. I have bargained both in private
and public sector higher education, and frankly as far as our professional services and
our impact on the people we serve, I really can't tell the difference. Thereforé,' our
ultimate hope is that legislation will be moving closer and closer in conformity with
vhat federal law permits for employees in appropriate positior‘s that are comparable to
private employment. Given that backdrop, we have to be or are willing to be realistic and
pragmatic. And in assessing what A-1448 has to offer as an encore, we are prepared to live
with leqislation that would provide an encore in the form of some kind of arbitration provided
that the mechanisms do really give a true balance of power. I think what my statement
attempts to stress here is that we truly feel that we are second class citizens; that we
are bargaining at a severe disadvantage. We can be nice guys and girls as we have been
for 14 or 15 months, pulling out all the legal options, taking every possible avenue that
we can to keep negotiétions moving forward, but realistically, there comes the time where
we simply spin our wheels, and unless we can motivate the people we bargain with to wrép
Up the contract, we find ourselves forced, really, to give up more than we get in return
in order to wrap up. There is no advantage to an administration to have a contract. There
is, of course, an extreme advantage for us. So it is that imbalance that we think is right
Now so severe that it makes one wonder if it is worth investing the time, money, and effort
in going through a bargaining process that looks a little bit more like a charade than a

bona fide relationship.
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Now, then, the bill at least offers the possibility of a new mechanism, and
we would be willing to try that mechanism. However, in assessing whether this bill is
moving us in the direction that we ultimately desire, namely, in conformity with private
sector employment, we find that the way A-1448 is framed, there really is some serious
retrograde motion in there. And the specific points that we find just totally‘unacceptéb
are the adjustments, Section 5 of the bill, amending Sections 7a, line 53 through 57, and
further on in that section, 66 through 69, and I am sure you have that section well
thumbed. , ‘
_ Let me see if perhaps the experiences we have had at the three institutions mig
give you additional information as to why those sections in the laws that exist are in oy
mind preferrable to the language recommended in A-1448. As we read it, it looks as if
the amended language really puts a zipper clause in the law, requiring everything>that
you anticipate to be a potential problem in work conditions has to really be brought to
the table and sown up in a contract. Now, we think there are two really severe problems
with that. - :

One, it would prolong negotiations, even in a worse way, worse than we are alre;
think that the thought of bringing absolutely every possible condition to the table, and
getting an agreement on it is just about unworkable. We have, of course, tried to do this
in the traditional time-honored manner, putting in a past practice clause, which is
usually responded to in the time~honored manner of give me a laundry list. ' So that
anything in the law that really says, if it is not in your contract;,; you have no protectio
about it, we think, would really be an unconstructive context in which to carry out

negotiations. )
Secondly, we don't think that you  always come out with the best contract
trying to anticipate every possible contingency. And here again, I think our personal
experience this year would be helpful. We, at the three institutions, are facing potentis
massive budget cuts for next year. I say potential, because we may not know until - as
we didn't know until last year - m;d-August. Those cuts, if they come,will necessarily
impact on the number of staff and on our workload. Yet, without knowing exhctly what thos
contingencies are going to be like, it is very difficult to frame reasonable and workable
provisions in the contract. If the law would tell us that 'if it were not in the contract
because we couldn't frame a reasonable way of handling it, that we had just lost our righ
to protect our constituents against any managerial change, this would, I think, sort of
blow collective negotiations right off the map. That is our first concern; that it is
impractical. Secondly, I think it would force the bargaining environment - this is not
that different from the first point -- It would force a much more rigid approach to
problems so that you always had to have a formal resolution, and undercut the ability that
we feel we have at our institutions where faculty and administrators, being professionals
of the same kind with the same sorts of credentials, frequently find that they can solve

problems informally. “

Now, you might say, well, a8 long as you can do it now, well, why hbt continue
to have the permissive context. I think our answer to that is that it never hﬁfté'to have
good will enforceable and that therefore we would feel far more comfortable being assured’
that if the good will to continue these informal ways of solv1ng problems were for some .
reason to fail, that the law still would be there to support that effort. I think the

thing to stress again here is that when we get into such problems, there is really no wﬁy

to solve them without cooperation, and somehow when people know they are going to have
to cooperate, this seems to work as a little better motivation to make sure it happens.
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The second major problem then with the amendments as A-1448 presents them is
the management rlghts language in lines 66 through 69. And, I think if you don't mind,

I will read what I wrote there, since I think it may say it more succinctly than "ad hocing"
it. "We see the inclusion of management rights language in the law as inviting far

more problems than it could possibly resolve. In the first place, implying that there are
matters of 'intrinsic managerial policy or function' without giving operational definitions,
could encourage ménagement to rely on this phrase to limit the scope of negotiations.

such claims, challenged by\the employee organization, would lead to prolonged scope of
negotiations proceedings where the clarification of this vague phrase would have to be
undertaken. The phrase in the law would not contribute to that clarification. It causes
problems and solves none. But it would have the serious defect of appearing to have some
meaning and provoke endless, unconstructive philosophizing." And having taught philosophy
for ten years, I feel obliged to make that observation.

"It is a dangerous piece of window dressing, and invites a rigid and adversarial
approach to negotiability adjudication. We believe that the scope of negotiability is
necessarily a fluid area and must be resolved on a case by case basis. The concept of
‘'managerial policy' and the concept of a 'term and condition of employment' continually
develop and evolve. As different kinds of employees, professionals and non-professionals,
achieve representa;ion rights, the concepts become richer, more well defined, yet not
rigid; This is again especially true in our experience in higher education where our
traditional collegial structures and practices and our recently acquired rights under
collective bargaining are evolving into a new relationship which preserves both elements.
We do not believe collective negotiations should straight-jacket employers and employees
by defining their relations in such gross terms ﬁhat the historical realities of different
professions are submerged." v

I might add to that, we in the Rutgers University Administration endured about
nine months of scope of negotiations determination this year, having some 10 to 14 items
in dispute. The decision rendered by PERC in January never used the word "intrinsic" or
"inherent managerial policy" but has spent about 35 pages drawing as careful lines as it
could between what was a permissive area and what was necessarily a subject of bargaining
because- of its impact. We think that was a far more constfuctlve way - to handle the
question of just what belongs to management and what belongs to employees. And I must
say that we discovered that we didn't even seem to have inherent terms and conditions of
employment, so that even that phrase --- Just in passing, we thought we could safely
bargain about the summer salaries of the people in our unit, only to discover that we could
qQuibble about whether the faculty who teach all year are still in the unit when they teach
in the summer. - So that even such a clear thing seems to have a hair that somebody can consult
a case on and split. But we would rather live with that, because at least you can
argue on a case by case basis, and not, you know, have to waste time spouting thésé slogans

: . back and forth to each other. I think the problem with that phrase is that it is, at best,

a slogan, and at worst,a downright red flag.

The third area that my remarks address, where we see the bill is deficient,
again, goes back to the sense of trying to achieve parity with the public's private sector,
and that is the issue of agency shop. We think that A-524 that was submitted and considered
in the last legislative session was a very fair bill, because all it really did was accord
Public employees the right to negotiate about this issue of union security, which our
c°1lea_gues in the private sector have. We think the issue of the rights and wrongs of
haVing some agency service the provision, the substance of those issues @an only be discussed
intelligently at the individual tables. And for the law to take a kind of moral stand on
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that is simply, again, inappropriate. If the University Administration wants to take the
moral pitch in the name of the rights of individual faculty members, all right, we would
lik~ to hear it, but we would like to have the ¢Gpportunity to hear it at our own table
and not have to argue it with people who really are very far removed from the actual
negotiations process.

The last comment that I would like to make, then, is that it is that retrograde
motion in the limiting scope and the introduction of management right language that would
give us severe reservations about this bill. We are willing to experiment with an attempt
to find an equitable terminal procedure, and we think in looking at the way the procedures
are framed that we see enough there to hope that the thing can work. One or two reservations
there, one, the ability to appeal the arbitration award based on intrinsic evidence, we
do fear that that is going to be a route taken more frequently by employers claiming that
the public interest cannot afford these outrageous demands. We think, frankly, employee
organizations will not be able to afford - unless you give us agency shop - to take
that kind of a route. Still, if the mechanisms are workablez if they do provide a true’
balancing of interest and power, we would be willing to try it with the understanding that
we can always come back and claim it wasn't strong enough and‘ask:fdr.the right to strike.

One final comment, then, on the way in which the mandated procedure is defined.
By having the economic issues required to be treated as a single'package, while the non-
‘economic issues would be treated on a one on one basis, we think that raises some problems
about defining the economic and ' the non-economic issues, and that that can cause a
prolonging, again, of the process because 1t would be very critical to win the’ rlght
classification on the right item. We, therefore, suggest that the mandated procedure be
issua by issue, and not &'éiﬂ&ie package on the economic area. Thank you. (ertten
statement appears on page ‘96X in the Appendix.) . T T

ASSEMBLYMAN JACKMAN: Doctor, thank you very much.  Our next witness will
be Mr. Edward Schultz, Communication Wogkers of America. '

i j
i ) )
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EDWARD SCHULT 2: Thank you, Chairman Jackman.

' I am Ed Schultz, International Representative of the Communicqtion Workers of
America, AFL-CIO. We represent approximately 5,000 public employees in the State of
New Jersey. I would like to make the following comments:

. First, I would like to make an over-all observation of A 1448. As we see it, it is
supposedly the product of the study provision of Chapter 123, P. L. 1974. Unfortunately,
Chapter 123 of P. L. 1974 has not yet been given a chance to succeed. The ink is hardly
dry and we need to give it a mych greater time period to observe its practicability |
before recommending new changes in the law. If we don't do this, we may be opening a
Pandora's,bbx to a lawyer's haven for further litigation and establish some negotiations
that don't need to take place.

A 1448 tries to put some finality to collective bargaining by submitting
negotiations to binding arbitration. It is trying to find a solution of finality in
collective bargaining of public employment without the strike. This problem still remains
a very importaht national unsolved problem. I don't know that anyone has come up with
an answer to that problem. Maybe under some circumstances and in Specific instances
when you have narrowed the definition of public employees, there are some
public employees who can effectively strike and not create any greater public disturbance
than, for example, when the.steel industry goes on strike. We are all upset by that.
There are some people, such as policemen and firemen, for whom a strike is not feasible
at all. Maybe in some instances binding arbitration will hold that power for the public
employee law. But, right now, I do not think that 1448 has been studied in depth
enough to be practical at this time. :

However, what this bill has done is effectively weaken the power of employee
representatives to negotiate terms and conditions of employment; and, after all, effective_
negotiations by both parties is what collective bargaining is all about. )

Some specific objections that we find in the new bill: On page .3, line 59, there
is an attempt to further define what a supervisor is. We feel that the present definition
of supervisor is sufficient and that this definition needs no further clarification.

"Evaluation," which is put in the new definition, is frequently part of the
non-supervisory employee's function and should not be iﬂcludfd in the definition of
a supervisor.

On page 3, lines 62 to 69 are extremely poor definitions of good faith
collective bargaining. They open the door to long-term legal hassles over what the
definition of what an unfair labor provision is. In the meantime, it lets the public
employer return to the old pre-PERC days - and I am like Frank, I remember them well -
when the employer could meet and not move anywhere whatsoever in negotiations. When
you include in the definition of unfair labor practices such clauses as "a genuine
effort," that leaves the door open to a long legal interpretation of who is making a
genuine effort and neither party is compelled to move in bargaining. You have really
made a mockery of the whole unfair bargaining aspect, which 1087 tried to correct when
it was passed. ‘

We should continue to allow charges of unfair bargaining to be determined on
their merits before the hearing officer who is listening to the charges.

~ On page 4, lines 19 to 34, you have placed in the law an administrative policy
of hiring necessaty legal counsel. I am pleased to say that the Public Employment
Relations Commission has already initiated, without this being placed in the law, this
Policy, It is, therefore, unnecessary to place such provision in the law.

On page 5, lines 15 through 55, you are altering the makeup of the Commission
to three full-time commissioners. You have eliminated the public employee representative
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and the public employer representative from the makeup of the Commission. The contri-
butions of both the employee and employer representatives from the very beginning

of public employment law in New Jersey to the present have played a most important

role. It is frequently to these members that the public turns for invaluable advice

and information. It is, after all, thesé persons who have the experience in negotiating
and resolving public employee_problems. . I look over the past history and think of

the advice and help that Tom Parsonnet, Frank Forst, Mr. Hurowitz and Mr. Hipp have
given to the public sector people.

Any representativeschosen for the Commission may try to be totally impartial;
but, try as they may, they have a specific life experience and that life experience
biases the way they feel. . If you try to create divergent views by having at least
a Democrat and a Republican on the Commission, it will make~no difference id resolving
that bias.

You are trying to create three full-time commissioners when you have not yet
fulfilled the requirement under the present law of a full-time commissioner.

On page 7, lines 55 to 57, you eliminate the present guarantee that employers
‘will not uﬁilaterally.ch ge working conditions. All working conditions of public
employees cannot be negotiated into the contract. You cannot allow the employer to revert
to the pre—colleétive bargaining days when the employer could unilaterally change working
conditions without negotiations. Eliminating this part from the law, the new langiage
will make the employer more hesitant to place all terms and conditions of employment
into the negotiated contract.

On page 7, lines 59 through 66, you are deleting from the law the guarantee
of reducing an agreement into a written contract: and, in so doing, you are going to
bring back the days of going forever and ever and ever in negotiations without ever
reaching an agreement. A

On page 7, lines 66 through 69, you are restricting matters of intrinsic
managerial policy from negotiations and you are placing new vague limitations on negot-
iations. Labor management experts throughout the country cannot agree on what intrinsic
values mean. The experts, however, agree that the conditions of the work place will
more and more become bargaining items in efforts to overcome new problems of worker
alienation. )

On page 7 - I haven't the lines - you are eliminating "policies, agreements
and administrative policies from the grievance procedure. If you eliminate these points
from a negotiated grievance procedure, you will be providing a vehicle of subterfuge
for the employer to be effective on the redress of the employees' grievances. You
have to have these policies, agreements and administrative policies in the definition
of what is grievable; otherwise, the grievance procedure will be limited to the
contract and you will make it so much harder to negotiate an effective and fair
agreement, and the contract will have little meaning in gontent.

On page 7, line 79,you are. Stating ‘that you should now have b1nd1ng arbitration
as the final step of the grievance procedure and that part of the Act is good.

On page 9, lines 39 to 56, the new language weakens the ability of the Public
Employment Relations Commission to enforce meaningfully its decision-making powers in
unfair labor practices, and the old language in 1087 should remain.

From the bottom of page 11 to the top of page 15 is the section that tries
to go into binding arbitration on the contract, itself, as a final solution. There
may be some points of binding arbitration, as I previously said, that will apply to
certain segments of the public sector, but it cannot be negotiated as is and there
needs to be much further study given to this aspect. Until we have such study and we
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nave further advancement of collective bargaining in New Jersey, we should go with 1087
as it is.

I want to state if you were to put binding arbitration as the final step of
collective bargaining in: New Jersey, you would have to create a much greater administrative
resource for the Public Employment Relations Commission. It is useless to pass laws if
you don't effectively provide the financial funds to enforce them. As it is, PERC, like
all other public agencies, is feeling the economic crunch that New Jersey is facing and
this is the wrong time and th\e wrong place to pass a law that will add greater adminis-
trative costs if it is to be effectively administered. ‘

ASSEMBLYMAN JACKMAN : Thank you very much, Mr. Schultz.

James Auerbach will be the next witness. )

JIM AUERBACH: I am Jim Auerbach, President of the New Jersey State
Federation of Teachers. .

I would like-to make a couple of observations before I read by testimony today:
about the last few speakers and their testimony. It is with considerable personal satis-
faction that I noted that several of the last speakers have not merely referred to one
part here or one part there, as Assemblyman Burstein was suggesting beforé, that they
would oppose in A 1448, but that they have opposed the bill on balance, the vast majority

of that bill, as either inappropriate or unfair or, to use Frank Forst's term, an abomination,

a term which I used to Mr. Ben-Asher yesterday in speaking to him about the bill and our
own assessment of this bill.
Another observation about some of the testimony earlier this morning - some
people suggeéted that the number of strikes in New Jersey, teachers' strikes in particular,
were cause for alarm, that the alarm bell should be going off and public employee legis-
lation should be in some way modified to restrict the rights of public employees as a
result. I think it should be noted very clearly that 15 teachers' strikes mean, even if
that number were tripled or quadrupled, that the vast majority of collective bargaining
experiences in New Jersey this year and certainly in years past héve been settled peacably;
and,even if that number were much higher, that still would be true; and that the present
legislation should either be left as is or the rights of puhlic employees should be
strengthened, since it appears to be working fairly well u.nu3er existing legislation.
Although there are numerous areas of the report and the proposed bill which
could be addressed, I have chosen to concentrate on three main topics for discussion:

First, the impasse and arbitration provisions which are recommended by the report and

pProposed for enactment in the bill; secondly, the weakening of employee rights which
would result if the recommendations in the report were enacted:; and, third, the discussion
in the report concerning the change in the structure of the Public Employment Relations
Commission to a three-member, full-time panel and the discussion of a proposed Labor Part
of the Superior Court, Chancery Division, which hasn't been mentioned in any of the
testimony today, I believe. |

First, the impasse and arbitration provisions: The study report and the
Proposed bill set forth a lengthy, detailed scenario for the resolution of impasse in
Negotiation following the conclusion of mediation. The drastic change from the present
Procedure which would result cannot be overstated. Considered in a vacuum, the impasse
and arbitration procedures are detailed, orderly and specific. But when considered from
3 practical point of view, the proposed changes in the present system suggest that the
System has failed, and that the progress which has been made under that system should be

Surrendered in favor of an untried system which is more cumbersome, more costly, and will

25 A




in the end be less successful.

In effect, the new system is predicated upon the premise that the present system
does not work. This premise must be rejected, and, consequently, so must the new system.
Clearly, the proposed new system makes a mockery of the term collective negotiations.
With the statutory arbitrétion provisions hangihg over the heads of the negotiators,
neither side can be expeqted to do the hard bargaining and make the concessions which are
always required to reach an agreement. Instead, the new system encourages disagreement.
Once the parties have progressed into the arbitration procedures, there is little
incentive for the public employer to agree to a "terminal procedure", because the;statute
would provide one. It would be easy for the parties to become hung up over questlons, such

as, which are economic and which are non-economic issues, which are required subJects for
negotlations and which are not required. _

The procedure outlined a list of factors to be considered by the arbitrator in
reaching a final decision. Leaving aside whether those factors provide fairness to both
sides, the statute provides that failure to apply those factors would be grounds for an _
appeal to the Superior Court.; It should be evident that the system is cumbersome, costly,
lengthy, and not in keeping with the progress which has been made in the public employment
sector since 1968.

If there is any difficulty in the present system, it results from denying to
public employee organizations the full complement of bargaining tools available in the
private sector. We cannot state this as a position of the American Federation of Teachers
too strongly. Public employees are denied the right to negotiate on all issues which
affect their working conditions, and are denied the tool of last resort - the stfike.
Rather than seeking to junk the present system for a new one which has the numerdus dis-
advantages cited above, any legislative initiatives ought to be in the direction ‘of
remedying these defects in the present sytem. Even with these defects, the present
system has worked reasonably well; correction of these defects will be a major improve-
ment. Junking the system and starting a new one proposed by the study report and
Assembly No. 1448 would be a step in the wrong direction.

As to the weakening of employee rights which would occur if this bill were
passed, aside from the arbitration provisions, the study report recommends and the
Burstein Bill proposes several changes in the language of the New Jersey Employer-Employee
Relations Act which would result in a weakening of the rights presently enjoyed By public
employees. '

The proposed changes in wording significantly weaken the requirement in the
present Act that proposed new rules or modifications of existing rules governing working
conditions shall be negotiated with the bargaining agent of public employeeé before they
" are established. The new wording would limit this new obligation on the emplqur;to
propose new rules or modifications of existing rules which change working conditions
covered under a collectively negotiated agreement. The stud; report provides no rationale,
logical or otherwise, to indicate why such a limitation is required. i

It is also proposed to add a new provision stating that public employers are not
to be required to negotiate any term or condition of employment concerning. matters of
managerial policy or that contravene a constitutional or statutory mandate. Such a
provision has been considered previously by the legislature, and has been fejected.
Although it might be argued that this provision does no more than codify the present
state of the law, as has been expressed by the SupremevCourt, it is nevertheless a
signal that the trend of recent enactments and decisions by the Public Employment
Relations Commission should be reversed. The recent Rutgers decision just referred to
in earlier testimony of the Commission establishes a tripartite concept fof collective
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~all of the proposals made by the study commission report be enacted, the likelihood for

- which must be considered would give either party a substantial number of grounds for

negotiations in the public employment sector - mandatory, permissive, and illegal. s
Enactment of this proposed language in the Act would seriously undermine the concept :
of a permissive category, which the study report concedes is advantageous.

The definition of the term "negotiate in good faith" which is proposed for
enactment as N.J.S.A. 34:13a-3 (i) is especially abhorrent. To state that the obligation
to negotiate in good faith would not compel either party to agree to a proposal or
require making of a concession is contrary to the development of that term through
history. The United States Supreme Court has ruled that when a party comes to the
negotiating table with a pre-determined resolve not to agree and not to make concessions
that it is not negotiating in good faith. The effect of this definition would be to
limit a refusal to negotiate in good faith simply to a refusal to attend a negotiating
session or sit down with a bargaining agent. Seen this way, the obligation becomes
meaningless as a statutory tool to. encourage collective negotiations between public
employers and public employees.

In regard to a proposal for a full-time commission and a Labor Part of the
Superior Court, there appears to be little reason for changing the structure of the Public
Relations Commission as it presently exists to a three-member, full-time body. Since
the members of the restructured Commission would be appointed by the Governor, the
functioning of the Commission is likely to become involved in political trends which,
quite possibly, will deprive the Commission of the opportunity to develop a body of
law which will serve as a guide to public employers and employees and hopefully prevent
needless controversy and litigation. Maintaining the present structure would insure
each side in the collective negotiations process - employers and employees - that its
point:of view would be represented on the Commission. .

Inasmuch as the proposal provides for paying the full-time members a salary
equal to that of a trial judge of the Superior Court, these monies would be better
invested in the appointment of judges who would serve on a Labor Part of the Superior
Court, Chancery Division.

_ The advantages of creating a Labor Part are several. Firstly, the field of
public employment has opened a large area of litigation in recent years. Should some or

increased litigation would be substantially increased, $specially if some form of
arbitration as final resolution is enacted. As the Burstein Bill is preSently‘formuléted,
litigation is greatly encouraged. The vague standards and large number of factors

appeal in almost any negotiation.

Additionally, objectivity, impartiality, and independence are traditional
judicial attributes, and the courts would be better suited to develop and maintain a
body of law which could act as a constant guide to parties involved in negotiations.

This is not to endorse completely the Labor Part proposal which is confained
in the study commission report. There appears to be no reason to make filing with the
commission a preliminary step to a court hearing. Under this setup, the commission
should be restricted to representation and certification functions, and to mediation and
factfinding procedures.

Clearly, if the proposal for a Labor Part is followed, there would be even less
reason for restructuring the commission to a full-time basis. Considered in this
light, it appears preferable to forego the restructuring of the commission, and to push
forward with the establishment of the Labor Part. Given the substantial increase in
litigation in recent years on this subject, the need for a coherent and consistert body
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of law in this sector, and the benefits to be accorded by this Labor Part, suéh a
proposal should be endorsed : )
In summary, except for the Labor Part suggestion, there is little in the
study commission reporf and Assembly 1448 which would impfove upon the present system
of collective negotiations in the public employment sector as presently exists. If
improvement is to be made in the current system, there are other steps which could be
more profitably pursued.
‘ I would just addbone final observation along with others who have said it before

me, that as far as the American Federation of Teachers in this State is concerned, the
k right to strike is a human right of all workers, public or private.

" - ASSEMBLYMAN JACKMAN: Thank you, Mr. Auerbach.

James Cottingham is next.

JAMES W. COTTINGHAM: Thank you, Assemblyman Jackman. We would
like to thank you for this opportﬁnity to testify on Assembly Bill 1448. Before I
start out, I would like to commend the Commission members for all of the work that
they have put into this proposal. We don't agree with everything in it, but there are
some points that we agree With and some points we disagree with. Maybe that indicates .
that they have struck some kind of a balance between thé positions of management and
labor.

The first point that we would like to make is that the definition of managerial
executives should be amended by deletion of the phrase ". . . except that in any school
district this term shall include only the supérintendent or other chief administrator,
and the assistant superintendents of the district." This amenhdment would broaden the
definition of managerial executive and permit public employers to develop a true manage-
ment team. At the present time. this has been interpreted to very narrlowly construe who
can be classified as a managerial executive and excluded from collective bargaining.

2. We believe the factfinding and arbitration should be paid for by the parties
to the dispute. Assembly Bill 1448 provides on page 11, lines 32 and 33, that! the cost
of factfinding should be borne by the Commission. Since this was introduced in S 1087,
the costs to the State for factfinding have escalated very sharply, and not only has it
created an additional financial burden on the State, but it has created probleps for both
public employers and public employees because there is a tremendous backlog and you may
need a factfinder before one can be appointed. '

In addition, we recommend that the fee paid to mediators, factfinders and
arbitrators should be raised from $150 a day to $250 a day. This would encourage qualified
people to work in New Jersey. At the present time other states do pay people at a higher
rate and we find that some of the best qualified people are saylng they no longer find
it in their personal interest to work in New Jersey. :

3. Mediation should not become automatic until at least 60 days after the onset
of negotiations rather than the existing 30-day period. THis would give people a longer
time to actually negotiate a contract.without having a third party involved, but it would
not preclude the parties from requesting mediation sooner than the 60-day timejlimit.

4. Arbitrators should not be permitted to mediate a dispute. Here we are refer-
ring to, if we should go to compulsory arbitration of impasses, we do not believe that
they should be allowed to mediate a dispute while they are participating in an arbitration..
We believe that the roles must be mutually exclusive, although we would agree that
negotiations could continue durlng the arbitration process. We just want the arbitrator
excluded from it so that he doesn't become a prejudiced party and can remain neutral.

5. We strongly support the proposal on page 5, lines 15 to 36, that the Public
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gmployment Relations Commission be reconstituted with three full-time members appointed
by the Governor.

6. We support the definition of a grievance on page 7, lines 70 to 75. We believe
that this is a substantial improvement.

7. Binding arbitration of grievances should continue to be permissive, subject
to n’eéotiations between the parties. Most of the colleges in the State do now have
pinding arbitration of grievances, but this is something which they have elected to do
at the bargaining table. We do not believe that it should be legislatively mandated,
but rather be something which.,the parties can negotiate over.

' 8. The bill's recognition of certain matters of intrinsic managerial leicy or
function ‘aiso represents progress in properly defining what should be negotiable. We
support the statement on page 7, lines 66 to 69, in this regard.

9. The definition of good faith negotiations on page 3 is also a positive
development from our perspective. ‘

At this point the Association is not prepared to either support or oppose the
biil's proposal for mandatory arbitration of impasses. Our position with regard to that
proposal will be influenced by what the Committee decides to do with respect to the
nine issues cited above. '

. Thank you. I would be happy to answer any questions you may have.

ASSEMBLYMAN JACKMAN: Every time I hear that word intrinsic, I get a little
worried because you agree with it and the opposition doesn't agrée. That one word
seems to be éticking out all the time.

It seems to me that_in most instances both sides want the 60 days instead of
the 30 days. So you are hitting a happy medium there. I am very happy to hear you mention
the fact that the Study Commission tried to do a decent job. And I am very happy that
Dr. Lester is still with us. I am going to make available to him all the statements
that were given to me here today so that he can make some judgments on them. But
again, Mr. Cottingham, thank you very much for YOur statement.

Mr. . Edgar Samman.

RANDALL c. FLAGER: I am Randall C. Flager. I am here testifying on
behalf of our Executive Director, Edgar G. Samman, who has prepared a statement that I
would like to read. }
I would just like to preface my remarks by saying, the New Jersey State
Employees Association represents 28,000 State employees, 14,000 of which are in the clerical
unit, 8,000 of which are professional, and 6,000 are primary-level supervisors. We have
the 1argést union in State service and have more members than any other organization in
State government. ‘
Although I will hereafter set forth certain disagreements of the SEA concefning
certain‘aspects of the bill, nevertheless at the outset I would like to emphasize that
SEA stron‘gly'supports the provisions providing a terminal point for collective negotiations
through binding arbi}ration. It is common knowledge that public employee representatives
must engage in collective negotiations with at least one hand tied behind their backs,
since they are denied the right to strike. Unfortunately, it appears that those public
employee groups which exercise this right, albeit illegally, nevertheless obtain more
benefits than those employee groups which comply with the law and do not strike. It
Seems certain that fairness mandates a terminal point of binding arbitration. I will
address myself more clearly to this éspect of the matter hereafter, since although I
agree with the establishment of a terminal point, I have some differences with the bill

Tegarding the method for binding arbitration.
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There are other areas of the bill which are also praise-.

worthy. I note that bi—state agencies are to be included. 1In the
past, SEA has had difficulty ih assisting individuals empioyed by
bi—state égencies and it is praiseworthy that these agencies are
now being included within the protections of the EmplbyereEmployee
Relations Act. Fuither, the proposed change in the composition of
the Commission appears to be commendable provided that qu?lity in-
dividuals with a professional background in labor relatio;s are
selected for the cOﬁmissioh. vwe only hope that Commission members
will be profeséional aﬁd fair and impartial.‘ It is particularly
'importaht that this be true with regard to the Chairmén, Qho is .to
be the Chief Executive Officer and Adﬁinistrator.‘ Up to the pfesent
time thev ExecutiVe Directors of the Commission have been pro-
fessiohal and in the main, fair and impartial. We hope tﬁat pro-
fessionalism and impartiality afe maintained. Further, we believe
that the change in the unfair practice_procedure,pfovidiné for
isSuance of a notice of the hearing upon the filing of a éomplaint

represents a useful elimination of the previous cumbersome action

of having complaintS'issugd by the Commission. 1In additidh,'pro-
viding the Commission with specific subpoend power and otﬁerwise
clearly delineating its power is an important improvemené. It

is also noteworthy that provision has been made for the analysis
and collection,of'data regarding public emplcyée matters.

‘As noted above, although SEA agrees strongly with the in-
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};"igtitution‘of binding arbitratién ih matters of collective nego-
kt:l,ation, it disagrees with the method which has been selected for

the terminal point for such negotiations. The method contemplated
H‘by Assembly No. 1448 provides for distinguishing between binding ar-
bitration of economic issues and binding arbitration of other issues.
. , . ,
a8 for economic issues, the last offers of each side are to be lmpéd
together iﬁ a single package, and the arbitration award is to be
confined to t'he} last offer of the employer as set forth in the
"package" or the last offer of the.employee group, as set forth in
the "package". In other words, economic matters will not be de-
temmined on an issue by issue basis. On the other hand, non-
economic matters will be. determined on such a basis. 6ur primary .

: concern is the distinction between economic and non-economic matters.
We feel that all matters, whether economic or not should be‘

treated on an issue by issue basis. The reason for this is that
~ heedless time will be wasted trying to determine which issues fit
into the "economic" or “"non-economic" categories. Negotations
have a h:i'.story-of tending to be prolonged. 'fhis prolongation
helps neither s_ide. Accordingly, if "final offer" arbitration is
to‘bé used, it shou.1d be on an issue by issue basis as to all mat==
ters,

However, the "final offer" method seems to be counter-
Productive and might unneceésarily limit the arbitrator or arbi-

trators in reaching a just decision. It seems to me that straight
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arbitration on all_issués which are at impasse should be the method
to be used for the terminal point for collective negotiations. OtherQ
wise there is a "roulette wheel" atmosphere created in what should be

an impartial analysis of the situation.

Equally important is the effort of the new bill to limit

the scope of negotiations. Specifically, I refer to the amendments

to 34:13A=5.3. ‘These amendments are set forth on Page 7 ofithe
draft bill. The existiné provisions have not caused undue problems.
At present, proposed ;ew rules or modifications of existing rules
gdverning working condiﬁions must be negotiated with the majority
representative before they are'established. The bill seekséto
'change this and to limit these matters solely to working coﬁditioné
vcovered by a collectively negotiated agreement". This serfously '
limits one of the few protections in the present Act afforded to
empioyees. Frequently, particularly where the emp;oyee represen-
tative is involved with large units of employees, it is difficult
for the employee representativé tb be familiar with all significant
rules coverin§ working conditions. It should be noted that ;n'
state employment, employee representatives sﬁch aé SEA représent
_ ) < ,

' . !
groups of employees which contain in a single unit as much as

14,000 employees. I would just point out, as an aside, that out of
these 14,000, there may be three, four, five or six hundred different
titles as well. It seems only fair that there should be a re-

quirement for negotiations regarding all proposed new rules or

32 A



modifications of existing rules changing working conditions and

that this should not be combined with those items which are

vcovered by a collectively negotiated agreement". Accordingly, I

strongly urge that this or any other scope of negotiating provi=

sions not be changed. |

Anoiher item of major importance is the failure of the bill
to make any reference to payment of a service fee either through
agency shop or 6therwise., The passage of the bill will impose
new burdens upon employee representatives and there should be, =
a result of the bill, large numbers of new arbitrations. All em-
ployees who ;re represehtated should be obliged to make a payment to
their public émployee representative for services rendered. At
present, as is well knqwn, many employees do not become members of
the e#cluéive representatives and, as a result, have a "free ride".
In addition,'the public employer representative has the full
resources of the state behind it and is, afcordingly, at a dis-
‘tinct adﬁantaée.ih being able to present its views. Fairne;s

mandates that agency shop or some other service fee method should

he‘established.

I strongly objéct to the exclusion from the protectibn of
the present Act of employees of the Public Employment Relations Com-
mission. We have been faced over the years with efforts to exclude
employees of many state groups. Although on its face it would ap-
Pear that employees of the Commission are "confidential", this is

really not the case. Many of these employees are performing duties
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of a minor clerical nature and need representation. The exciusion

in question would establish a bad precedent and we ask that it be
deleted. It could also lead to efforts td automatically exclude
other individuals or groups. We are now engaged in litigation as

a result of efforts of the judiciary to e#clude all employees under
its control. These efforts are unnecessary and the existiné protec-
tions for "confidential" employees satisfaétorily handle th;s
problem; |

We note that a definition of "supervisory employees" has

i

been added. Although it is clear that such employees are still.en—
titled to the prote;tioh of the Act nevertheless it should be made
clear that this definition does not in any way affect the right of
.such employees to be protectedQ

Further, it is unfortunate that no réference is made in
‘the Act to the present right of public employers to obtain injuné-
tions against public employee organizations automatically. At the
very least such organizations should have the opportunity to present
‘arguments or evidence prior to the issuance‘of such injunétionsb

I reépectfﬁlly note once again that SEA strongly supports the

adoption of a terminal point of binding arbitration for collective

-
negotiations.

Respectfully Submitted, .

EDGAR G. SAMMAN

Executive Director,

New Jersey State Employees Assn.
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I would just like to make a couple brief comments. We find the bill in its,
present form unacceptable. A What the State Employees' Association is looking for ié
legalizing the right to strike, binding arbitration in the way we have stated, and agency
shop. We feel most of the rest of the bill would be unnecessary if those three provisions
were addéd to the law. And we want to thank you for the opportunity to testify. ‘

ASSEMBLYMAN JACKMAN: I agree with you. You are asking utopia. Don't misunder-
stand my remarks when I say it, but that is utopia. If we could just get the agenci
shop alone -- you know we passed it in the Assembly. It went over to the Senate and died
a natural death. ' , :

MR. FLAGER: Yes, wenknow. |

ASSEMBLYMAN JACKMAN : We are denying certain rights. In principle, I agree@ith
|

you. Thank you very much.
Mr. Gross.

ERNEST G RO S S: Thank you for the opportunity to talk to you about this
bill. My name is Ernest Gross. I am Chairman of the Public Education Department in
the Institute of Management - Labor Relations at Rutgers. In addition to my formal teach-
ing, I spend almost all of my time in the public sector field. .I have sbme misgivings
about portions of this bill. I am not going to repeat things that you have heard. But
there is one thing that I haven't heard all day and I think it is terribly important.
I am going to turn specifically to it first and then I will go back.

Looking at page 14, in the terminal step, the interest arbitration aspects of
this bill, there is an attempt to set up objective criteria. Now, of course, that is
very important because I have no doubt the Legislature can mandate to municipalities,
school districts, etc., that they can arrive at economi¢ settlements in this fashion,
through arbitration. Whether or not they can mandate it to themselves, is a constitutional
problem that I leave to the Legislature because I have some question as to what would )
happen if an arbitrator, even if he went to the last fair offer aspect of the final
provisions, were to say in a State employee unit, "This is .. ." -- Suppose the
arbitrator picked the employees' package and we had a balanced budget aspect of the
Constitution. Does the Legislature say, "We will bind ourself"? Of course, the Legis-
lature can treat municipal school employees differently. One of the problems we have -
although it is too late to start talking about it now -~ is that this bill tries to
treat all public employees as if they are fungible. It is not so and I will refer to
some important portions a little later.

But to come back to the objective criterié, this bill is to take effect within
30 to 60 days. We have how many? 1500 units in the State. . I don't know how many will
be in negotiations in 30 to 60 days. I don't know how soon we will get into arbitration.
I don't know how anyone thinks that a comparison of wages, salaries, hours - I am looking
at page 14, line 137 on down - and conditions of employment of other employees performing
the same or similar services, is a simple matter. It is a very subtle and complicated
matter. As a matter of fact, just offhand, I defy anybody to suggest a simple way to
compare a State Trooper's salary with somebody. I will even go further. Let's compare
State Troopers in New Jersey with State Troopers in Pennsylvania or New York. Well, you
can't do it by looking at their contracts. In order to compare salaries, we would have
to evaluate and create bench marks to evaluate the value, say, of the fringe benefits.
How much is a pension worth in one state? What kind of housing allowances are there? -
and so forth.

The bill does try to grapple with this quite obviously on page 17 by mandating
for the Institute to provide for objective collection, analysis, and publication of data.
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I don't doubt for a moment that the University can do it. Let me just say very quickly,
I am not here, and I would not be authorized, to negotiate fof the University with the
Legislature, nor am I a spokesman for Budget. But, nevertheless, if the Legislature
serlously wants this bill to go into operation in 30 to 60 days and wants to have the
Institution of ‘Management - Labor Relations gather the objective criteria requlred -

‘ASSEMBLYMAN JACKMAN: @ We had better give you the money

MR. GROSS: (Continuing) -- it has to give us the money. Of course, I don't have
to tell you what is happening to our budget now. So it is a very difficult problem and ‘
I would suggest very seriously that one of the things that ought to be done isja request
should come from the Committee to the University fer a formal presention or informal,
as the case may be, giving a cost estimate of what really is involved in gathering all
of the data. : .

I would also suggest technically that on page 14, where we list the criteria, it
ought to require that the arbitrators be required to take the objective criteria as
developed under the bill, in addition to such criteria as the parties wish to urge.

You see it says that this is the criterias Separately, it says that the Institute

will develop it. But there is no requirement for an arbitrator in this regard. In other
words, it wouldn't be bad'tb_have a body of accepted criteria about which it could be said
"This is'fairly gathered.", I don't think we should limit the process by saying, "You

can only use the official writ, but I think we should say you should use that. Then the
parties should have an opportunity to go beyond it. But the more important thing is,

if you waht this done and if you want it done in 30 to 60 days, which I don't think you
can get done - but ultimately we could do a good piece of it - it would require a sub-
stantlal infusion .of money.

Let me go on to some things that personally are troublesome to me - just some
brief comments. I will write this up, if you wish, sir, and submit it.

ASSEMBLYMAN JACKMAN: We'd appreciate that.

MR. GROSS: We have heard a lot about the term('hegotiate in good faith, on
page 3, the last sentence reading, ". . . shall not compel either party to agree to a
proposal or require the making of ‘a concession." With all due respect, I think all
of the speakers misunderstand it. The language is precisely the same as the language in
the National Labor Relations Act. It has never stopped negotiations nor has it ever
stopped the NLRB from finding negotiations were either in good faith or weren't in
good faith. What it has done, however, is prevented the NLRB from entering remedial
orders, forcing a party to accept a proposal. That is the H. K. Porter case. The way
1087 reads, I have sort of a private feeling that PERC conceivably would have juris-
diction to order a party which is not bargaining in good faith to accept a proposal.
This is a policy matter which I could live with. It is one of the nice things of
being insulated in a university. I can live with it either way, but I mention it.

But something that I think is very difficult is the grievance-arbitration
procedure because what we now will have in this bill is mandatory grievance—afbitration
procedure as the single method of resolving dlsputes, grlevance contracts, etc. We
also have a terminal step where, for example, a dlscharge clause - no employee can be
.discharged except for just cause - could be put into a contract. At this point, I ask
this question: Does the Legislature intend, if a school board is going to discipline or
discharge a tenured teacher and there is a discipline clause in the contract and we now
have mandatory binding arbltratlon -- does the Legislature intend that that tenured
teacher cannot go to the Commissioner? If the Legislature intends that, then I respect-

fully suggest, say so, and save a lot of litigation, because we have an inherent conflict
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if arbitration is the sole method of .going up.

Let 'mé take the next step. On page 7 at the top, lines 41 and 42, we repeat
the language, "Nothing herein shall be construed to deny to any individual employee -~
his rights under Civil Service laws or regulations." I have been grappling for several :
years with the question of whether a right is a benefit. You see_the statutes from 303
on have -never‘Saj.d that the Civil Service rules and regulations are sacred: they have
5imp_ly,said the employee's civil service rights are. Does that mean we éfe talking about
the disciplinary, the appeal procedure, or are we talking about all of the statutory
rights, benefits, limitations, and all the other things? But if we assume it is the
- proader one, the rights and ber‘{efits are much the same. That means that in any contract
where there is a civil service coverage - State, county, municipal - we will have a
mandatory arbitration procedure. That will be the sole method of resolving disputes.
and we have a discipline clause. An employee is, disciplined. Are we now saying that
those we are taking away? I don't think we mean that. Therefore, there is an inhereni:
conflict. I think that should be resolved in the statute because my test is this: The
Legislature has determined that it is the public policy of this State for public employees
and public employers to resolve terms, conditions of employment and grievances through
collective negotiations. Then the test is that anything that helps the process is good
and anything that hinders the process is bad. Litigation, which just ties up the process,
therefore, is not good.

I hate to rap the lawyers. Everybody likes to do that. But that is irrelevant.
The fact is that litigation that hinders the process is not good. We have inherent
problems here.. : '

' There is another inherent problem, and no one has really addressed themselves to
it, but it has troubled me for some years: and,that is,that although we hear a lot about
management rights and inherent management rights, there are very few genuine managerhent_
rights cases that have ever gone up. I can think of one, maybe two. Almost every case that
we have in the trial courts right up to the Supreme Court --- : ‘

ASSEMBLYMAN JACKMAN: --- are employees' rights. )

MR. GROSS: No, no. What they are are situations, primarily boards of education,
vhere they have negotiated something that colorably fits into the grievance procedure,
and the litigation is always an attempt to stay arbitration. It is a contract administratibn
problem. ) '

) I don't know that PERC has a legal right to find thi&\g’s as permissive. I don't
know that, but I am not going to argue that.‘ That is going to be tested in the courts.

I don't know if PERC is correct under its statute, with all due respect, but that is
their business.

Here is what I do see in the statute - and this is going to be my last comment
because I feel others should have an opportunity to speak - that by speaking to this
intrinsic management function or constitutional and statutory rights, we are now creating
two kinds of management rights, because I think it is beyond argument that any statute
Or constitutional provision establishing a public agency creates certain rights, certain
Parameters. What this bill now says is, separate and apart from the statute, because
there is an "or" there, which is a disjunctive - éeparate and apart from the statutory
or constitutional parart{eters. there is an inherent right. That's all intrinsic. There
is an inherent right in the function. The mere fact that it is management, there is an
inherent right there. 2nd we also now have in this bill a right of appeal from management
right negotiation questions. But, first of all, if it is a statutory proposition, may
a public employer and a public employee group get together and waive a statute or waive
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the Constitution? I have misgivings about that.

So I think the statute, if it is going to keep the present language, should
make a distinction between the two and say, if it is going to have any permissive bar-
gaining rights, the permissive rights should only go to the nohstatutbry nonconstitutibnal
ones. That is one part of it.

The other part of it, of course, is again a question of judgment, degree, etc.
If a statute says you can do such and so, you should have the right to do it. And if
a statute says you can't, you can't. Is there genuinely something inherent as separate
and apart from statute? . That is what we are doing now. We are creating something new.

I think I will close because, as we all know, the mind cannot absorb more than
the rear end can endure, and there are others here. If you have any questions, I will
be delighted to be of service. .

ASSEMBLYMAN JACKMAN: I don't have any questions. I listened very attentively
to you. ‘I think some of the points you raised are well taken..ﬂIAwish you would reduce.
your remarks to writing so that my colleagues will have the benefit of your input.

I appreciate your remarks very much. Thank you.
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MARCOANTONIO 'LACATENA: Thank you.

ASSEMBLYMAN JACKMAN: I will take Marcoantonio Lacatena now.

I am Marcéantonio Lacatena, the

President of the Council of New Jersey State College Locals, the American Federation of

Teachers.

We are here today to disclss possible

fthanges in the laws éo\;_ézinj_hg collec- x

tive bargaining.in. the public sector m the State of New Jersey. Any such
discqssioﬁ_mdst begin with a considera..t:”ion of the right of the public em-
ployees to.strike. ThMs rigflt is abSO]I;lte and flows from the right of any-
one to withhold his or h.c.ar’l'abor voluntarily in a free society. The pres-

ent laws in the State of New Jersey regarding the right of public émployees

to strike flows from the common law doctrine which forbids strikes against

the sovereign. This conception is an anachronism in today's world.

There is nc; difference between employees of private utilities and employees
of public utilities or between refuse collectors who happen to be employed
by the government and workers performing the idential function who are em
ployed in the private sector. There is no difference between college pro-

fessors employed by Farleigh Dickinson University and college professots em-

_ ployed by the State colleges. Yet, under current common law, one group of

employees has the right to strike and the other supposedly has not.. The
fact that a person happens to work for the public is no reason why that per-

son must be compelled to bear any special share of the general public's re-

sponsibility or, through forced contribution of his or her labor, to support

the public welfare in ways which other citizens are not -required to do.

Nor does thé mere fact that the employer happens to be a FiUb”c entity de-

prive an employee of his or her right to participate collectively in the

determination of the terms and conditions of his or her employment.

Public emp)oyers are formidable employers indeed, possessing vast legal and
social authority frequently backed by the force of law. The capacity of the
public employer for unilateral action Is enormous. Public employers character-
Istically assert that they possess authority created by law which cannot be
delegated or shabred. They all too frequently simply refuse to negotiate terms

and conditlons of employment with employee representatives.

Only the right to strike can redress the enormous imbalance in the pcm:er re-

lationship.between public employers and public employee representatives..

" Absent a determination on the part of the public employee representative to
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exercise the ri-ght to strike, collective negotiations in the public sector
are aH too often reduced to a farce. Recdg‘nition of the right to strike, on

the other hand, permits the give-and-take between equals which is the essence

of true collective bargaining.

The Public Employer-Employee Relations Study Commission has recommended
interest arbitration in the event of impasse with the arbitrator empowered to
choose the last best offer of either side. This is no solution for the problem
of power imbaiance; The AFT is fundamen;élly opposed to compulsory interest
arbitration. It Irrevocably distorts thevprocessvof free cqllective negot la-
tions. The parties maneuver with an eye to the arbitrator rather than seeking

mutuaily satlsfactory resolutions to their problems. The ability of each

-party.‘to establish its own priorities is destroyed. An agreement imposed
from outside Is not accepted by the parties as a thing of their own creation
in _which each hés a stake. Dissatisfaction festers. Finally, there is no
confidence among public employees that truly neutral and indepeﬁdent arbitra-
tors. can be found ip the public sector.  The political and economic stakes -
are too high when large municipalities, counties, and the State Itself are

parties.

Assembly Bill 1448, moreover, proposes several measures which seriously

erode the presently existing rights of public employees to bargain collectively.:

1. The requirement that ''proposed new rules or modifications of : : ‘
. existing rules governing working conditions shall be negotia- . |
ted, . . before they are established" has been eliminated.
2. The collective bargaining laws are subordinated to the other

laws of the State.

3. Public employers are no longer required to wggotiate matﬁe-l”s
con;erning intrinsic managerial policy or function, even
though a term or condition of employment may be directly in-
volved. Given our experience with the ‘State and other public
employee Unions' experience wfth other governing bodies, there

. _Is no doubt that this provision is simply an annulment of the

‘whole collective bargaining law.
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4, A-1448 stringently limits the area of arbitrability to.''the in-
terpretation or application of the provisions of a negotiated

agreement,"

entirely omitting thé myriad of other regulations,
rules, policies, and practices which affect the terms and con-

ditions of employment of every employee.

There are seriBusidifficulties in bargaining with the State ag a public em
- ployer over and above the difficulties of bargaining with other public bodies.
': The State makes the laws governing itself. Moreovér, the status of the Public
Employees Relations Commission as an agency of the State makes it difficult tb
assure, or generate confidence in, its independence from the employer. . Even
though nominally independent of the exeéutives, PERC nonethe]ess is subordinate

‘to the executive in both budgetary and appointment matters.

We know from our‘own experience with the State that fhe tripartite ;elationship
between ihe Executive 6ffice of the Governor as the public employer, the policy-
making Board, or agency, and the Civil Service structuré has not yet crystalized
so as to pe;mit the State's representative at the bargainiﬁg table to have full
authofity to reach an agreement with public employees. The decision-making
apparatus remains éoo diffuse and uncordinafed. The separate entities retain
their separéte authorities and their separate abilitiés to subvert agreements

even after they are reached.
The AFT recommends a special Study Commissior to eiamine this problem.

Finélly,}all negotiations with pub]ic employers involve the appropriation of -
fund#. Ultimately the authorit} to appropriate fuﬁds resides”with the legis-
lature or othér pubfic bodies, and this authority cannot be delegated in ad-
vance to the bargaining team. This means that alf agreements in the public
sector are of a tentative nature until funds are appropriated. Our current
experience, in which the lggislature has exhibited reluctance to honor commit-
ments'of the Governor made at the.bargaining table, has served to undermine
the entire collective bargaining process and has created on the part of pub-
lic employees a distru;t of the legistature's commitment to collective bar-
gainfng. The legislature must understand that any reluctance to honor nego-
tiated agreements creates grave structural instability in the relationship of

the State with its employee.
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We call upon the legislature, ‘tuo considering both A-1448 and the appropriation
of funds, to honor the State's commitments to consider the long-range implica-
tions of its actions. The State of New Jersey has been fortunate in having em-
ployees who are hard working, capable, and dedicated despite the fact that their
rights to participate democraticallyrin decisions concerning the terms and con-
ditions of their employment have often been Henied. In this time of fiscal
crisis there are momentous decisiéns which must be made and if those who are
directly affected are denied the right.to participate in those decisions fully

3 . and effectively; the result will be chaos, disillusionment, and the loss of the

. productivity and efficiency which only a voluntary commitment 2n the part of the

employees to service and excellence can brlng

ASSEMBLYMAN JACKMAN Thank you very much I would just like to make one
observation. I think the ﬁeg1slature did accept their responsibility. Didn't we meet
the responsibility on their wages?

MR. LACATENA: I think you did after the public employees kind of felt they
were the ball in a fifteen inning game.

ASSEMBLYMAN JACKMAN: I was under the impression that the Assembly passed -it
and then sent it to the Senate. : _

MR. LACATENA: I said the Legislature. I should have said the Senate. ‘ TR

ASSEMBL?MAN JACKMAN: Yes. Thank you. I call the last witness, and I apologize;
for making you wait. Mr. Martin R. Pachman. ’

MARTIN R. PACHMAN:  First let me say, after hearing some of the other
speakers discuss the amount of litigation this bill would engender, I was tempted to
‘change the position statement that I had previously prepared out of personal interest,
but I decided not to do that. - )

' My name is Martin R. Pachman. I serve as Special Labor Counsel to Mayor Paul
Jordon of the City of Jersey City, and I am here on behalf of the City and its constituent
agencies with respect to presenting a position regarding A-1448.

Mr. Chairman, due to the lateness of the hour,I will not read the prepared text,
but I would like to speak somewhat extemporaneously with regard to the position of the v
Ccity of Jersey City concerning this bill. I think first it should be noted that we are
perhaps one of the few public employers in the State of New Jersey that has experience
with interest arbitration. We have voluntarily entered into interest arbitrationh agreements
with a number of our public safety bargalnlng unlts, and indeed are currently expectlng
just such an award with regard to our rank and file police unit. Notw1thstand;ng, however,
our general acceptance of the concept of interest arbitration, we feel we must respectfully“
urge that this bill not be enacted into law. We take that position not because of the
interest arbitration featuré of the bill in and of itself. It is our view, however, that
by virtue of the gloss of some case line decisions coming out of the public employment
relations commission, interest arbitration at this point in time would be a severe and
unacceptable delegation of authority awéy from elected public officials. -
Before I go further, I would like to indicate a personal view with regard to the..’
. setting of the public interest. We have heard today many speakers indicate public
employers misuse ‘the public interest and raise that argument for political reasons or other’
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reasons, and it must be stated that even if we assumé that the public interest is somtimes
utilized as a red flag or is not truly represented by public employers as elected officials,
they at least are periodically in the position of being called to task for misuses of the
public interest. Now, labor organizations,as we know,are primarily interest groups
designed to procure greater wages and other benefits for their membership,'ahd that is
their appropriate role. But I must submit as well that if the public interest is to be
turned over for intérpretation, either to public officials who must face that same citizenry
at the polls periodically, or to pri@ate interest groups who are not at the call of the
public at all, our feeling i3 that that public interest must be in the hands of the_public
employers. . ‘
Now, what do we talk of when we talk of public interest? We talk of =- I will
not use the term inherent -- we talk of management prerogatives " which involve the carrying
out of the decision making concerning basic policies for the level of services and allocations
of resources to best serve the citizenry. Now, under these recent cases from the Public .
Enployment Relations Commission, two theories have come about. The first says that there
is a permissive area of negotiations. And I respectfully agree with Professor Gross who
indicated that he has some severe doubts as to PERC's ability to impose such a theory.
Because as a practical matter, a permissive subject of negotiatiohs is merely one which
PERC is saying is negotiqble if you agree to negotiate it. I submit to you that everything
is negotiable if you agree to negotiate it. There is no difference, as a practical matter,
in the give and take at the bargaining table between a mandatory and permissive subject
of negotiations. What the practical effect of PERC's decision is, is that where the power
at the bargaining table permits the union to insist that a management prerogative be
placed within the agreement, then that is exactly what will happen.

) It seems to me an indefensible attack on logic to start with the premise that
says there are management prerogatives which,by their nature, public officials must have
the right to make decisions about without negotiating them, and then say, however, if you
wish to givéqaway that kind of right, you may.

The second theory which we feel very, very strongly about has to do with the
annunciation of a goncept that says, even if you refrain from negotiating on a "management
prerogative" the impact of that decision is negotiable. We believe that this is a distinction
without a difference. 1In a real situation - and I will q&bte from a Rutgers decision put
forth by the Commission - the issue was one of staffing, should staff be maintained at
a particular level. There was a demand on the table that staffing be maintained at a
particular level. PERC ruled two things. One, they said it is permissive; therefore,
as a practical matter, it is not négotiable unless the union is strong enough to make
it negotiable. . However, even if you prevail and it is not negotiable, and you change
staffing, the workload change is negotiable. That is to say, it is impassed. Using that
same example set forth by the Commission, let us assume a Board of Education, given the
economic crisis which exists today, determines that it must reduce staff by some percentage,
let's say 10% in order to effect economies. While they can make that decision while
sitting in the Board Office, PERC says, the impact of that decision, the implementation
of that decision is subject to the right to bargain. What would be more logical, then, would be
for the employee organization to come forth and say those of us who remain are working
10% hardér; therefore, we demand a 10% increase in remuneration. Now, at least under
the current state of law the employer has an opportunity to negotiate with regard to

what level of remuneration, if any, is appropriate.
With the imposition of the legislation currently before you, sir, we respectfully
submit that even that ability to say no would be taken away. The heart of the decision to
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lay off people was because of the economic situation in which a Board of Education finds
itself., To then say that that same economic impact is negotiable is,I would submit, to

play"slight of mouth.' If the demand is placed in the framework of workload that is
negotlable, but if it is placed in the. framework of staffzng that is not negotiable, that
is nonsense. That is chicanery. That is the provision of a hollow right to public
employers to carry out their obligations under law.

Let me give another example which came to llght only this week. In a decision .
of the Public Employment Relations Commission involving the Board of Education of the
Borough of Tenafly, the issue was how to provide for safety of students. PERC ruled,
and I will read from page 6, "Where the safety and security of the students in its chérge”
may be enhanced, the " Board's discretion as exercised herein may not be subjected unless '
the Board agrees to the requirement of collective negotiations." Again, this shows the penm
aspect of this kind of decision. It is negotiable if you agree, that is to say that _
if the people on the other side of the table are strong enough to force youvto agree to
it, then it is negoatiable. '

Now, I do not say, and it is not my position that people should- negotlate thlngs
which they do not intend to live up to, but at the same time, if, as the Supreme Court
indicated most clearly in the Dunellen trilogy, there are managemént prerogétives, then
when those are negotiated away in error or however, they are void ab initio, because that
is indeed what happened in the Dunellen case. The court ruled, that that which was contained
in that contract was unenforceable by arbitration. But outside the scope of the contract,‘ﬁ
whatever r1ghts those individuals had might be litigated before the Commissioner of 4
Education. But it was not a proper subject for bargaining, and it is our position that
the permissive theory overlaid with the impact theory, as they are currently enunciated,
make it impossible for a public employer with regard to his obligations to agree to the’
ultimate decision being taken out of his hands. We feel we must retain minimally the
right to say no, the cost is too high.

When we talk about situations,as was discussed in Tenafly, for the safety of
the students, we must be able to say we will provide for the safeéy of bur'atudents, and
we will not do it at thé cost of some other essential factor to the operétion of a school
district or a municipality. ' .

Let me give you one example that is close to home. In the City of Jersey City
eight months ago we reorganized our Police Department., The original organizafion was '
decades old., During that period of time, the population had shifted. Crime patterns had
changed and evolved, and it was necessary to reorganize that Departmeht; We redrganizéd
it geographically, and we reorganized it in terms of distribution of manpower. One of
the labor organizations with which we deal has currently filed a grievance claiming that
the reorganization of that Department is a grievable matter under grievance afbitration.
We do not believe that the method by which public safety is delivered to the citizenry
"is the kind of decision that ought to be shared by a limited interest group. We think
that is the kind of decision that must be made - must be made - by the elected officials’
of-a municipality who, if they decide wrongly, can be thrown out of office. We are '
prepared to stand on our decisions. - '

With this bill enacted into law, the concept of interest arbitration, I would
submit to you, could well make that kind of subject negotiable, albelt permissively,
but negotiable nonetheless, and certainly the impact of a decision to reorganize the pollce
department would be the subject of negotiations. And I say to you that any labor
organization worth its salt that doesn't like the decision initially will find sufficient
impasse at sufficient costs to make the implementation of that decision 'a practical
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inipossibility. We do not believe this is proper. We do not believe it is the intention
of the Legislature to so hamstring the municipalities in their ability to carry out
their constitutional mandates to provide for the public sai_fety , and we do not believe
that this committee and the Legislature, the Assembly, should permit this kind of attack
" on inherent policy decisions to become law. Thank you very much. (Written statement
appears in the Appendix on page .)

' - ASSEMBLYMAN JACKMAN: Thank you very much. Thank you for your indulgence, and
1 appreciate your comments.
The meeting will then\be,.ad,journed.

* * * * *
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Attached is the written testimony of the New Jersey
School Boards Association on Assembly Bill No. 1448.

The testimony is in two parts: (1) discussion of 22
NJSBA proposals with respect to any legislation enacted;
and, (2) a copy of legislation as it would appear if the
. Association’s proposals were adopted through amend-

. ment of A-1448 by the Legislature.

Discussion of Association proposals indicate by
. symbol where in the copy of our proposed legislation the
change discuss¢d would occur. For example:

NJSBA Proposal *1* (P-2)

Our proposal *1* would involve a change in the law
as it appears on page 2 of our proposed legislation. Tumn
to page 2 of the proposed legislation, go down the
left-hand column until you see the notation *1*. This is
where our proposed change would occur.




NJSBA PROPOSALS
With Respect
To A-1448




NJSBA Proposal *1* (P-2,5)

The Association seeks to end the discrepancy in treatment among local
school districts and other public employers with respect to the definition of
"managerial executives."

The current law excludes "managerial executives" from coverage of the
statute. However, in school districts, "managerial executives" are defined
as only including superintendents, other ¢hief school administrators and the
assistant superintendent. The Legislature recognized, when it enacted
Chapter 123, P.L. 1974, that it was necessary for public employers to have
the unfettered loyalty of some management personnel in order to carry out
the public employer's obligations. 'Managerial executives" in all other
areas of public employment are defined as "persons who formulate management
policies and practices, and persons who are charged with the responsibility
of directing the effectuation of such management policies and practices."
Yet, in the case of the State's largest public employer, public education,
"managerial executives" are defined by job title, not job duties. Such a
definition is inconsistent with sound labor relations functioning and
seriously limits the abijlity of local school districts to encourage pro-

- gressive management techniques. The need to exclude all or some supervisory
employees has long been recognized under the National Labor Relations Act,
the Executive Order governing Federal employee labor relations and most state
laws in this area. The requirements of New Jersey's school districts
certainly are no less than those of other public employers in the State.

In fact, the new responsibilities of Chapter 212, P.L. 1975, make an end to
this discrepancy more urgent than ever.




NJSBA Proposal *2* (P-3)

~ The Association endorses the defiuition of "good faith bargaining"
contained in A-1448, as proposed by the Study Commission. That definition
is similar to the definition of "good fajth bargaining' used in the private
sector for 40 years. The definition proposed is a reaffirmation of the
Public Employment Relations Commission's interpretation of '"good faith
bargaining"” to date.
: -



NJSBA Proposal *3* (P-3)

While the Association supports the recommendation that the Public
Employment Relations Commission be clearly removed from the aegis of the
Attorney General, it appears that a literal reading of this section of
A-1448 might require PERC'sS counsel to give PERC's employees legal advice
on non-PERC related matters. Such a possibility is eliminated by the
inclusion of the phrase "arising out of their employment" in three places

in the section.
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NJSBA Proposal *4* (P-4,5)

A-1448 includes the Study Commission recommendation that the Public
Employment Relations Commission be composed of three, full-time public
. members. As we stated in our testimony before the Study Commission on
April 30, 1975: "Simply stated, we believe that a public law, enforcing
public rights, should not be swayed by partisan interests.' That concept

has been accepted time and again by states establishing public sector labor

' relations commissions and by the Congress in the establishment of the
National Labor Relatipns Board.

- We find it ironic that parties with a vested interest in the law seek
acything less than an impartial protection of their own rights. Opposition
to this recommended change can only be based on the most short-sighted
rationale. It is time that New Jersey joined other progressive states in
the administration of its public sector negotiations law.



NJSBA Proposal *5* (P-5)

In A-1448, ?Supervisory employee" is defined as an employee having the
power to "hire, evaluate, discipline, discharge or to effectively recommend
the same." : ‘

The Association supports this definition. However, while the Study
.Commission recommended '"the necessary amending adjustments that are required
in the statute," (see Study Commission Report at page 65) the submitted bill
does not incorporate the recommended change at this point. We would suggest
the elimination of the redundant definition of "supervisory employee."




NJSBA Proposal *6* (P-5)

We believe it is critical for this Legislature to address the growing
problem of governmental management. The current law, contrary to long-standing
labor relations practice, not only allows supervisors to negotiate collectively
but allows some of them to be represented by employee organizations that
represent employees whom these same supervisors must direct on a daily basis.

Although we continue to advocate the exclusion of all supervisory
employees from coveragg of the statute, we believe that the Legislature, at
the very least, should guarantee the separation of supervisory and non-superviscry
labor organizations. The proposal of the Association would eliminate the
"grandfather" clause which currently allows some supervisory employees to be
represented by non-supervisory employee organizations where, basically, they
had been represented by that organization prior to 1968.

It should also be noted that the waiver clause is not a typical
"grandfather" clause in that it protects job titles rather than job occupants
themselves.

The following example should indicate the possible problems resulting
from the walver clause: A statewide representative of an employee organization
processes an employee grievance which must be reviewed by a school principal,
who is represented in collective negotiations by that same statewide repre-
sentative. The potential for conflict is obvious.

The effect of our proposal would not prohibit any supervisory employees
from becoming or continuing membership in any non-supervisory employee
organization. Our proposal would only bar the right of a non-supervisory
employee organization from representing supervisors for the purposes of
collective negotiations.




NISBA Proposal *7* (P-6)

The Association recommends that the word "proposed,'" currently in
the law, be deleted in order to permit the governing body to make public
proposals of new regulations for the purpose of encouraging citizen parti-
cipation prior to making a final determination of new rules or modifications
of those rules.

The effect of this proposal would not eliminate the public employer's
obligation to bargain with employee organizations prior to changing terms
and conditions of employment. The unfair practice section of the law has
been interpreted by PERC to require such negotiations.

Permitting a public employee to p/opose new rules prior to negotiation
with the employee organization enables the public employer to obtain necessary
economic data and taxpayer input prior to making decisions concerning the
desirability of making changes in operations. It should be noted that there
is a distinction between the "proposal" of a rule and the "adoption" of a
rule. The law, as it {stands, does not make this distinction.
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NJSBA Proposal *$* (P-6'

In its Report, the Study Commission stated: "The Study Commission
recommends that there be no barriers to the negotiation and implementation
of multi-year collective agreements."” (See Study Commission Report at page 68).

Despite the intention of the Study Commission, such a clarification
is not contained in A-1448. Perhaps, this is because serious consideration
is being given to A-331, endorsed by the Association, which would accomplish
the recommendation of the Study Commission as it applies to school districts.
Whether or not the clarification is made through A-1448 or A-331, we believe
it essential that it be made. As we testified last year before the Study
Commission: "Since it is clear that the parties are well served by the
stability and harmony which evolves from multi-~year contracts, we believe
that any impediment which prevents the parties from voluntarily entering
into such agreements should be removed."
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NISBA Proposal *9* (P-7)

The Association is strongly opposed to the mandated inclusion of
binding arbitration in grievance procedures.

Traditionally, binding arbitration of grievances has been a right won
at the bargaining table. This portion of the bill would remove that
possibility. 'In a free collective bargaining situation, terms and conditions
-of employment should not be imposed upon the parties by legislative mandate.
The passing of legislature guarantees of substantive terms and conditions of
employment, such as binding grievance arbitration, creates an unhealthy
irbalance in the negotiations process. Such mandates, by their nature, do
not take into account the historical relationship between individual parties
and the past conduct of bargaining.

Much is made of the fact that more than 907 of private sector contracts
contain binding arbitration of grievances and that a lesser percentage of
public sector contractis contain that provision. Some things should be kept
in mind: 1)private sector employees have bargained for forty years; New Jersey
public employees for eight years; 2) private sector employees not covered
by binding grievance arbitration have few procedural protections; New Jersey
public employees have well-defined, expansive rights under both Civil Service
and education law; 3) in any interest arbitration system enacted by the
Legislature, the interest arbitrator, considering the total needs of both
parties, may award binding arbitration of grievances; this is not possible
1in the private sector; and, 4) more public employees are currently covered
Uy binding grievance arbitration than widely believed; for example, about
50% of all teachers in the State are covered by grievance procedures which
terminate in binding arbitration.




NJSBA Proposal *10% (P-7)

The Study Commission noted that grievances "may be adjudicable under
several procedures and statutes." (See Study Commission Report at page 42).
The language contained in A-1448 concerning the "utilization of only

' one grievance procedure," is confusing. The Association requests this
Committee to clarify the intention of the Legislature in this amendment.

w
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NJSBA Proposal *11* (P-§)

The Study Commission recommends that the Public Employment Relations
Commission be given the authority to determine whether a matter is a
"required or permissive" subject of collective negotiations. '

We oppose this unwarranted delegation of discretion with respect to
basic policy decision-making. The conduct of labor relations should always
be subsidiary to the proper management of government within the goals of
governmental agencies set in law. The change recommended by the Study
Commission would clearly allow local governments to bargain away what have
heretofore been considered basic management rights. Since those "rights"
are based on the peoples' right to govern themselves, it would be unwise
and improvident for this Legislature to allow .temporary guardians of those
rights to concede them at the bargaining table. This amendment would allow
public employers to alter the priority of their obligations by substituting
expedient labor relations decisions for long-term public interest considera-
tions. This will inevitably accelerate the belief of our citizens that they
have no or little contral over their government. This is particularly true -
in the area of public education which has, historically, been viewed as the
governmental unit closest to the people.

An idea of the potential loss of management authority can be gained
by reviewing recent Public Employment Relations Commissions cases with
respect to scope of negotiability. Although there is no category for
"permissive" subjects in C. 123, P.L. 1974, the Commission has, nevertheless,
dztermined some subjects to be "permissive."” PERC's recent decisions would
actually allow a city to negotiate with a union representing police officers
on whether an internal anti-corruption unit should be established. 1If a
prohibition against such a unit was negotiated, the current law would
guarantee that, even in the most extreme circumstances, the municipality
could not establish an anti-corruption unit. Such a delegation of power
is unconsionable. Weak, uninformed municipalities, faced with politically
powerful employee organizations, will, under this amendment, be forced to
bargain away their obligations to protect the public.

In other cases, PERC has determined that budget formulation, reallocation
and expansion of physical facilities, school calendar, the number of employee
positions, and course curriculum are "permissive" subjects of negotiation.
These matters go to the heart of educational management. Their negotiation
with an organization that represents a tiny portion of the population is
anti-democratic and should be opposed forthrightly by this Legislature.

This is not the case of a private employer giving up private prerogatives
to a union. It is the case of public employer giving away the public's
rights to a union. -

This Committee must not consider labor relations legislation devoid
of reference to any other governmental obligations. Most particularly, the
Legislature, recognizing its constitutional duty under Article 8, Sec. 4,
Para. 1 of the New Jersey Constitution, enacted the wide-sweeping Thorough
and Efficient legislation encompassed in C. 212, P.L. 1975. C. 212 recognized

14 x




"NJSBA Proposal 7 (P-8) Cont'd.

“the critical relationship of citizen involvement to a thorough and efficient
"educational system:

(5) In order to encourage citizen involvement in educa-
tional matters, New Jersey should provide for free public
schools in a manner which guarantees and encourages local
participation consistent with the goal of a thorough and
efficient system serving all of the children of the State;

(6) A thdrough and efficient system of education includes
local school districts in which decisions pertaining to the
hiring and dismissal of personnel, the curriculum of the
schools, the establishment of district budgets, and other
essentially local questions are made democratically with a
maximum of citizen involvement and self-determination and
are consistent with Statewide goals, guidelines and
standards...

(See C. 212, P.L. 1975, Secs. 2.a.(5) and (6).) It is indisputable that
employee organizations are special interest groups and their involvement in
a negotiations process must be distinguished from "a maximum of citizen
involvement" central to this Legislature's definition of T & E.

It is not good enough to say that under a '"permissive' category, public
’school boards 'do not have to'" negotiate away their delegated obligations
under T & E. In fact, this Legislature cannot allow such a violation of a
Constitutional mandate. The obligations imposed by the '"thorough and efficient
clause of the State Constitution are directed to the Legislature, not to local
school boards. Although the Supreme Court has ruled that a portion of this -
obligation may be delegated to local governmental units, it expressly
recognized that the uvltimate obligation remains with the State. In elaboration,
the Supreme Court in its January 30, 1976 Robinson v. Cahill decision
upholding the constitutionality of C. 212 discussed its belief that money
is only one of the numerous elements that are involved in giving definition
~and content to the constitutional promise of a thorough and efficient
education. The Court quoted from one of its earllier decisions in the Robinson
series:

[A] multitude of other [non-fiscal] factors play a
vital role in the educational result - to name a few,
individual and group disadvantages, use of compensa-
tory techniques for the disadvantaged and handicapped,
variation in availability of qualified teachers in
different areas, effectiveness in teaching methods and
evaluation thereof, professionalism at every level of
the system, meaningful curricula, exercise of authority
and discipline, and adequacy of overall goals fixed at

-the policy level. [67 N.J. 333, 341]
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NJSBA Proposal *11* (P-8) cCont'd.

The rules adopted by the State Board of Education on January 7, 1976,
in order to effectuate C. 212, give further meaning to the goal of citizen
involvement.  N.J.A.C. 6:8-2.1(c) 9. interprets the legislative mandate as
follows: ' ‘ v

The public schools in New Jersey shall provide:
Diverse forms of constructive cooperation
with parents and community groups.

The adopted rules go on to require "opportunities for teaching staff members
and pupils to make recommendations concerning the operation of the schools.”
(emphasis added) (N.J.A.C. 6:8-2.1(c) 4.) The creation of a "permissive"
category at this time would seriously endanger the goal of citizen
participation recognized as central to a "thorough and efficient" system

by both the Legislature and the Court.
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NJSBA Proposal *12* (P-§)

The Association seeks to end the automatic use of mediation and factfinding.
.The following provision currently appears in the law:

The commission shall adopt such rules as may be required
to regulate the conduct of representation elections, and to
regulate the time of commencement of negotiations and of
institution of impasse procedures so that there will be full
opportunity fom negotiations and the resolution of impasses
prior to required budget submission dates.

(N.J.S.A. 34:13A-5.4(e)). The Association is not opposed to a timetable to
regulate the commencement of negotiations. However, the automatic institution
of impasse procedures, whether needed or not, is contrary to the practice of
sound collective negotiations. The success of mediation and factfinding both
depend upon a willingness of one or both parties to use the techniques. The
untimely use of either mediation or factfinding is a waste of public money and
removes the burden for true collective bargaining from the parties themselves
and transfers it to a neutral. Furthermore, as is evident in this year's
round of negotiations, a mandated timetable may not only be unsuccessful but
counter-productive, as well. '

In response to this section of the law, PERC adopted a timetable, which
allowed 30 days for negotiations and then requited the parties, even if both
were opposed, to use a mediator. Hundreds of public employment contract
disputes automatically went to mediation. In many cases, the parties had
not had sufficient time to discuss all the issues before them before a mediator
intervened. The mediator was then given a 30 day period to "help" the parties
reach a contract. In public education, less than 10% of all mediated disputes
resulted in agreement, compared to a mediation settlement rate as high as 65%
in recent years. Mediation has been a monumental disaster in New Jersey as a
result of the mandated timetable. We are aware of no state in the nation
which has suffered such a sernious setback in the success rate of mediation
§rom one yean to the next.

}

The PERC timetable frequiires, whether or not the parties want it, that
factfinding begin automatically after mediation. The factfinder then has a
30 day period to hold a hearing and issue recommendations. While all the
data is not in, several facts are clear: 1) factfinders faced many, many
more issues in hearings than even before (this is due to the high mediation
failure rate and the automatic institution of factfinding); and, 2) factfinding
is as great a failure as mediation. This is because factfinding requires that
the parties come to the hearing with a few, well-defined issues. This year it
has not been unccmmon for factfinders to see thirty or forty proposals before
them, ‘

If we are truly serious about constructive labor relations, we will
recognize the inh2rent flow in a mandated timetable. Labor relations works
best when the parties control the flow of negotiations. The unwarranted and,
often, unwanted intrusion of a neutral works to disrupt that flow.
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NJSBA Proposals *13 through 20* (P-9 through 13)

General Comments

This bill contains an interest arbitration system recommended by the
Study Commission. The Association has serious difficulties with many of the
amendments dealing with interest arbitration in A-1448.

Most particularly we have grave doubts about the workability of: the
Study Commission's system because: 1) it forces the parties to arbitration
even if neither party. desines arbitration; 2) the alternative choices do not
have an equally positive effect on the goal of mutual collective negotiations;
3) nothing in the bill specifies that the interest arbitrator must hold a
hearing if either party requests one; and, 4) there is no provision for the’
interest arbitrator to remand the negotiations to the parties prior to the
issuance of an award.

The goal of any,législation in this area should be to create a system
which encourages, rather than discourages, bi-lateral collective negotiations.
Every aspect of proposed legislation should be viewed in that light. The
failure to do so could well lead to an aggravation rather than a lessening
of the problems we now face in public sector labor relations.

We firmly believe that the form of interest arbitration most likely to
encourage bi-lateral bargaining is "fair and final offer by package." We
urge you to again review our research on fair and final offer. We believe
it to be objective and persuasive. ' v

We will now analyze each section of our proposal and this bill as they
relate to interest arbitration.
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NISBA Proposal *13* (P-10, 13, 15, 16)

A-1448: (1) retains the current factfinding system; (2) allows the
‘parties to take '"permissive' subjects to factfinding; and, (3) requires
the parties, whether either desines to do 40 on not, to begin the interest
arbitration procedure at a specified time of year.

First, the Association proposes the elimination of factfinding under
any system adopted. While mediation is primarily a conciliatory function,
factfinding requires the identification of disputed issues, the respective
parties' positions on those issues and a justification of those positions so
that the factfinder may make an intelligent recommendation to the parties for
the basis of a settlement. Thus, the procedural aspects of interest
arbitration system are similar to those procedures which are presently
followed in factfinding.

We believe that it would be an unnecessary repetition of procedures to
follow mediation by both factfinding and interest arbitration. Moreover,
it seems unlikely that disputants will be able to resolve their difficulties
in factfinding if they have been unable to do so in mediation and know full
well that a binding procedure will follow. i/

Second, as pointed out in our discussion of NJSBA Proposal *11%*, there
should be no legislature creation of a "permissive" category of bargaining.

Third, consistent with our belief that the automatic imposition of

impasse procedures is harmful to the negotiations process (see NJSBA Proposal
*12*%), we are also opposed to an automatic imposition of interest arbitratiom.
We believe that the proper role for state regulation in the negotiations
process 1s to assist the parties voluntarily where they have reached an
impasse and request the services of a neutral party. We do not believe that

" a party should be thrust into impasse procedures where neither of the parties
has made such a request. Thus, it is our belief that interest arbitration
should not automatically follow the mediation process but should only be
invoked when requested by either of the two parties to the negotiations
process. This will allow one party to invoke arbitration when it feels a
stalemate has been reached, as long as mediation has first been used. It takes
no rights away from either party. It merely guarantees that the State will
not intervene in the process unless at least one party desires that intervention.

1/ Because we seek to eliminate factfinding, we propose to delete reference
to it in two other sections of the bill, as well as throughout the interest
arbitration amendments.
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NISBA Proposal *14* (P-10, 11)

The bill proposes a number of alternative forms of interest arbitration
with one last "forced" choice if the parties are unable to mutually agree on
a form. This final choice would consist of arbitration of economic issues on
a "fair and final offer by package" basis and of non-economic issues on a
“"fair and final offer issue-by-issue" basis.

The Association cannot endorse the Study Commission's recommendations
in this area. Put simply, fair and final offer by package 1s the one system
which has within it, the potential to provide finality to bargaining and,
more importantly, encourage the parties to work out their own problems.

Fair and final offer arbitration by package presents the opportunity to
meet both needs short of the strike. The inability of the arbitrator to move
to the middle under the procedure, the common criticism of conventional
binding arbitration, makes it a " 'strike-like' mechanism by
posing potentially severe costs of disagreement in a manner that conventional
. arbitration does not.'l The danger of coming into the arbitration hearing
e with proposals which are not reasonable within the meaning of the legislated
criteria leads parties to narrow their differences in an attempt to gain the
advantage. Final offer is the "antithesis' of the conventional arbitration
strategy where parties seek to maximize differences prior to an arbitration
hearing.

H
3
]
i
i

The success of a finality system should be judged not on how many'awafds
are issued but on how few are issued. Final offer by package does frighten ,
the parties - it's meant to! Final offer by package does present the possibil1q’
that either the employer or employee organizatiom will get "burned" - it's
meant to! Any form which is further away from the "strike-like mechanism"
will not be as successful at encouraging bi-lateral collective negotiatioms.
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NJSBA Proposal *15* (P-11, 12)

The Study Commission recommends that a single arbit:étor or a tripartite
panel of arbitrators be used in the interest arbitration system.

The Association supports the use of a single arbitrator.

~ Consistent with our support for an all public PERC, we believe that
interest arbitration decisions should be made only by a neutral arbitrator
and not by a panel compxised of a neutral and the respective partisans.
Clearly, partisan arbitrators have partisan interests to represent and they
do not benefit the process by resolving the dispute in a neutral, even-handed
manner,

We further believe that it is unwise to have a panel of neutral arbitrators.
Not only is such a panel unnecessarily expensive, but it makes the decision-
making process more difficult and more time consuming.
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NISBA Proposal *16* (P-12)

The Study Commission recommends that the interest arbitrator be allowed 3
to attempt mediation of the dispute at any time during formal arbitration 4
proceedings. 3

We believe this recommendation is well-founded. We would go one step
further, however, by allowing the interest arbitrator to "remand" negotiations
to the parties when he, or they mutually, felt that such bi-lateral negotiations
might result in an agreement. This system, employed in Michigan, is
apparently responsible for a portion of the "settlement" rate of parties
after arbitration proceedings have begun.
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" WJSBA Proposal *17* (P-12)

The Association proposes two additions to the interest arbitration
gystem. One would require that the arbitrator hold a hearing on the request
of either of the parties. The other would give the arbitrator the power to
administer oaths and issue subpoenas.

It is not clear whether A-1448 requires the holding of a hearing upon
the request of either party. If it does not do so, it should be amended
to do so. Hearings frequently assist opposing parties in understanding the
position of their adversaries and frequently result in the accommodation of
issues which would otherwise have been resolved by the arbitrator. Since
it is always preferable to obtain bilateral settlements, we support the use
of hearings when requested by the parties in order to promote that goal.

The need for the second addition is obvious.
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NJSBA Proposat *18* (P-12)

A-1448 would allow the parties to submit "pérmissive" subjects to
interest arbitration.

- The Association strongly opposes this provision for reasons set forth
earlier. (See NJSBA Proposal #11%),
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NJSBA Proposal *19* (P-11, 12)

Neither the Study Commission nor A-1448 places a limitation on the
length of an arbitration award. The Association seeks to limit arbitrator's
awards to one year unless the parties agree to allow the arbitrator to issue

a decision on a two year basis.

. This change will not preclude two year awards but will insure that the
party who "suffers" under the fair and final offer award will not have to
- wait an inordinate amount of time to seek relief at the bargaining table.

~ Of course, nothing in this“section would prohibit the parties from entering

into three year agreements if they did so without resort to arbitration on

any 1ssue.




NJSBA Proposal *20* (P-13)

The Association recommends that any interest arbitration system enacted
contain a guarantee that the Legislature will review the usefulness of the
system. -In view of the unique scope of finality being considered, we believe
this provision to be extremely important. Such an automatic review will be
required if legislation in this area expires after a limited period of time.
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NJSBA Proposal *21* (P-14)

- The Association seeks to eliminate the possibility of mixed bargaining
units of supervisors and non-supervisors.

‘ Recognizing the lack of a community of interest and the possible
conflict of interest between supervisory employees and non-supervisory
employees, the legislature prohibited the admixture of these two groups
into one unit for the purposes of collective negotiations. However, the
Legislature created a waiver of the prohibition of these mixed units existing
prior to C. 303, P.L. 1968. The potential or actual clash of loyalties
created by this waiver can be eliminated by excluding the tests from the
statute allowing for the waiver. Such a clash of loyalties can readily be
seen when a supervisory employee charged with administering the grievance
procedure for management is in the identical negotiating unit of the
grievant lodging the complaint.

Our position with regard to supervisory employees is consistent since
there is little logic in providing for separate units of supervisory and
non-supervisory employees because of a conflict of interest situation,
yet, then allowing or providing the right of the supervisory employees to be
" represented by the labor organization representing non-supervisory employees.
Our proposal would prohibit any mixed units.
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NJSBA Proposal *22* (P-15)

The Association seeks amendment of the current law to clearly delineate
the area of management rights and scope of negotiability. '

Such a clause will assist PERC and the courts in understanding negotiability
and will clearly reaffirm the T & E obligations addressed by the Legislature in
c. 212.
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LEGISLATION AS
PROPOSED

By the

New Jersey School Boards Association
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KEY to CHANGES

Language in script are additions proposed by A-1448 not changed
by Asaocumon proposals.

[Language in regular type and in brackets are deletions proposed
by A-1448 not changed by Association proposals.]

in—roguler—t . brackets—and-ore 'm]aw,
under-Association-propesalsJ—

Language in script and underlmed are additions, not addressed by
A-1448, which would occur as a result of Association proposals

!Lan%age in regular type and underlined are deletions, not
by A-1448, which would occur as a result of Association
_proposals.]
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AN ACT to amend and supplement the “New Jersey Employet-
Employee Relations Act,” approved April 30, 1941 (P. L. 1941,

c. 100), as said short title was amended by P. L. 1968, (c. 303. _

BE IT ENACTED by the Senate and General Assembly of the State
of New Jersey:

1. Section 2 of P. L. 1941, c. 100 (C. 34:13A—2) is amended to -

read as follows:
2.1t is hereby declared as the public policy of this State that the

‘best interests of the people of the State are served by the preven-

tion or prompt settlement of labor disputes, both in the private
and public sectors; that strikes, lockouts, work stoppages and
other forms of employer and employee strife, regardless where

the merits of the controversy lie, are forces productive ultimately
- of economic and public waste; that the interests and "rights of the

consumers and the people of the State, while not direct parties
thereto, should always be considered, respected and protected; and

that the voluntary mediation of such public and private employer- -
employee disputes and procedures providing finality for the resolu-

tion of public employer-employee disputes under the guidance and
supervision of a governmental agency will tend to promote
permanent, public and private employer-employee peace and the
health, welfare, comfort and safety of the people of the State. To
carry out such policy, the necessity for the enactment of the provi-
sions of this act is hereby declared as a matter of legislative
determination. v »

2. Section 3 of P. L. 1941, c. 100 (C.34:13A—3) is amended to
read as follows:

3. When used in this act:
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(a) The term “board” Shall mean New Jersey State Board of
Mediation.

(b) The term ‘“commission” shall mcan New Jersey Public
Employment Relations Commission.

(¢) The term b“employer” includes an employer and any person
acting, directly or indirectly, on behalf of or in the interest of any
employer with the employer’s knowledge or ratification, but a labor
organization, or any officer or agent thereof, shall be considered an
employer only with respect to individuals employed by such orga-
nization. This term shall include “public employers” and shall
mean the State of New Jersey, or the several counties and munici-
palities thereof, -or any other political subdivision of the State,
or a school district, or any special district, or any authority, com-
mission, or board, or any branch or agency of the public service
including bistate agencies provided such coverage is permitted by
the terms of the compacts establishing such bistate agencies.

(d) The term “employee” shall include any employee, and shall
not be limited to the employees of a particular employer unless this
act explicitly state otherwise, and shall include any individual

" whose work has ceased as a consequence of or in connection with

any current labor dispute or because of any unfair labor practice
and whb has not oblained any other regular and substantially
equivalent employment. This term, however, shall not include
any individual taking the place of any employee whose work has
ceased as aforesaid, nor shall it include any individual employed
by his parent or spouse, or in the domestic service of any person
in the home of the employer, or employed by any company owning
or operating a railroad or railway express subject to the provisions

-of the Railway Labor Act. This term shall include any public

employee, i.e., any person holding a position, by appointment, or
contract, or employment in the service of a public employer, except
elected bfﬁcials, members of boards and commissions, managerial
executives and confidential employees.

(e) The term “representative’ is not limited to individuals but
shall include labor organizations, and individual representatives
need not themselves be employed by, and the labor organizatioh
serving as a representative need not be limited in membership to
the employees of, the employer whose employees are represented.
This term shall include any organization, agency or person autho-
rized or designated by a public employer, public employee group
of public employees, or public empioyee association to act on its
behalf and represent it or them. - .

(f) “Managerial executives” of a public employer means per-
sons who formulate management policies and practices, and persons
who are charged with the responsibility of directing the effectua-
tion of such management policies and practices.|,except that in any
school district this term shall include only the superintendent or
other chief administralor, and the assistant _({saporiniendent}
superintendents of the district.]
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(g) “Confidential ‘employees” of a public employer means em-
ployees whose functional responsibilities or knowledge in connec-
tion with the issues involved in the collective negotiations process
would make their membership in any appropriate negotiating unit
incompatible with their official duties. All employees of the com:
mission shall be considered as confidential employees.

(h) “Supervisory employees™ of a public employer means em-
ployees having the power to hire, evaluate, discipline, discharge, or
to effectively recommend the same.

(i) The term ‘“negotiate in good faith in public employment
means the obligation of the parties to meet at reasonable times and
make a genuin® effort to negotiate with respect to grievances and
terms and conditions of employment, or to the negotiation of an
agréement. or any question arising thereunder, and the execution
of a written contract incorporating any agreement reached if re-
quested by either party, but such obligation shall not compel either
party to agree to a proposal or require the making of a concession.

3. Section 5 of P. L. 1968, c. 303 (C.34:13A—5.1) is amended
to read as follows: .

5. There is hereby established a Division of Public Employment
Relations and a Division of Private Employment Dispute
Settlement. .

(a) The Division of Public Employment Relations shall be
concerned exclusively with matters of public employment related
to determining negotiating units, elections, certifications and settle-
ment of public employee [representative] representation questions
and public employer-employee disputes, [and] grievance pro-
cedures, and unfair practice and scope of negotiation determina-
tions. For the purpose of complying with the provisions of Article
V, Section IV, paragraph 1 of the New Jersey Constitution, the
Division of Public Employment Relations is hereby allocated within
the Department of Labor and Industry, and located -in the city of
Trenton, but notwithstanding said allocation, the office shall be
independent of any supervision or control by the department or
by any board or officer thereof. Notwithstanding the provisions of
P. L. 1944, ¢c.20 (C.52:17A—4,11,12,and 13), the commission shall
have the power to appoint and employ a general counsel and such
other attorneys or counsel as it may require, for the purpose, among
other things, of giving the commission and the personnel of the Division
of Public Employment Relations legal aduvice on such matters arising
out o[ their employment as théy may from time to time require, of

attending to and controlling all litigation, controversies and legal
matters in which they may be e party or in which their rights and
interests may be involved arising out of their employment, and of

representing them in all proceedings or actions of any kind which
may be brought for or against them in any court of this state arising
out of their employment, and with respect to all of the foregoing

31
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shall be independent of any supervisioni or control by the Attorney
General, by the Department of Law and Public Safety, or by any
division or officer thereof. This authority shall not be construed to
empower any attorney of the commission to proseéute or assist in
the prosecution of any unfair practice charge before the commission.

.3-
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(b) The Division of Private Employment Dispute Settlement
shall assist the New Jersey State Board of Mediation in the
resolution of dispules in private emplocyment. The New Jersey
State Board of Mediation, its objectives and the powers and duties
granted by this act and the act of which this act is amendatory
and supplementary shall be concerned exclusively with matters of
private employment and the office shall continue to be located in
the city of Newark.

4. Section 6 of P. L. 1968, c. 303 (C.34:13A—5.2) is amended
to read as follows:

6. There is hereby established in the Division of Public Em-
ployment Relations a commission to be known as the New dJersey
Public Employment Relations Commission. This commission, in
addition to the powers and duties granted by this act, shall have
in the public employment area the same powers and duties granted
to the labor mediation board in sections 7 and 10 of P. L. 1941,
c. 100, and in sections 2 and 3 of P. L. 1945, c¢. 32. This commission
shall make policy and establish rules and regulations concerning
employér-employce relations in public employment relating to
dispute seitlement, including procedures providing finality, griev-
ance procédures and administration including enforcement of
statulory  provisions concerning representative elections, and
related %’natters and to implement fully all the provisions of this
act. The commission shall consist of [seven] three full-time mem-
bers to be appointed by the Govemor, by and with the advice and
consent of the Senate, with no more than two from the same political
party. The Governor shall designate one of the members of the
commission as chairman of the commission. [Of such members,
two shall be representative of public employers, two shall . be
representative of public employee organizations and three shall
be representative of the public including the appointee who is
designated as chairman.] Of the first appointees, one [two] shall
be appointed for a term of 2 years, {two for a term of 3 years and
three, including the chairman,] one for a term of 4 years and the
chairman shall be appointed for a fixed term of 6 years correspond-
ing to and concurrent with his appointment as a member of the
commission. The chairman shall be its chief executive officer and
administrator. The other members of the commission shall be
eligible to appointment to fill a vacancy in the office of chairman of
the comniission. Members of the commission shall be eligible for
reappointment. Their successors shall be appointed for terms of
6 |3] yecars cach, and until their successors are appointed and
qualified, except that any person chosen to fill a vacancy shall be
appointed only for the unexpired term of the member whose office
has become vacant.

The [members| chawrman of the commission|, other than the

chairman,} shall reccive an annual salary of $2,500.00 more than

the other members of the commission |be compensated at the rate
of $100.00 for cach 6-hour day spent in attendance a4 meelings and
consultations and shall be reimbursed for nccessary expénses in
connection with the discharge of their duties excepl that] who shall

rezcive an annual salary equal to that of a trial judge of the

~ Superior Court [no comnpussion member who receives a salary or

other form of compensation as a representalive of any employer or

4-
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employee group, organizalion or association, shall be compensated
by the commission for any deliberations directly involving mem-
bers of said employer or employce group, organization or associa-

"tion. Compensation for more, or less than, 6 hours per day, shall

be prorated in proportion to the time involved.
The chairman of the commission shall be its chief executive officer

and administrator, shall devote his full time to the performance ofb

his duties as chairman of the Public Employmént Relations Com-
mission and shall receive such compensation as shall be provided by
law. .

The term of‘ the member of the commission who is designated as
chairman on the date of enactment of this act shall expire on the
effective date of this act].

5. Section 7 of P. L. 1968, c. 303 (C.34:13A-5.3) is amended to
read as follows:

7. a. Except as hereinafter provided, public employees shall
have, and shall be protected in the exercise of, the right, frcely and
without fear of penalty or reprisal, to form, join and assist any
employee organization or to refrain from any such activity; pro-
vided, however, that this right shall not extend to elected officials,
members of boards and commissions, managerial executives, .or
conﬁdential employees [except in a school district the term

managerial executive shall mean the superintendent of schools or

his equivalent,] nor|, except where established practice, prior agree-

ment or special circumstances, dictate the contrary,] shall any
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supervisory employee [supervisor having the power to hire, discharge,

15

diséiplihe, or to effeclively recommend the same,] have the right to

" he represented in collective negotiations by an employee organization

that admits nonsupervisory personnel to membership, and the fact that
any organization has such supervisory employees as members shall not
deny . the right of that organization to represent the appropriate
unit in collective negotiations; and provided further, that, except
where éstablished practice, prior agreement, or special circum-
stances dictate the contrary, no policeman shall have the right to
join an employee organization that admits employees other than
policemen to membership. The- negotiating unit shall be defined
with due regard for the communily of interest among the er‘;ployees
concerned, but the commission shall not intervene in matters of
recognition and unit definition except in the event of a dispute.
Representatives designated or sclected by public .employces for
the purposes of collective negotiation by the majority of the em-
ployees in a unit appropriate for such purposes or by the majority
of the employces voting in an election conducted by the commission
as authorized by this act shall be the exclusive representalives for
collective negotiation concerning the terms and conditions of em-
ployment of the employees in such unit. Nothing herein shall be
construed to prevent any official from meeting with an employee
organization for the purpose of hearing the views and requests of
its members in such unit so long as (a) the majority representative
is informed of the meeting; (b) any changes or modifications in
terins and conditions of employment are made only through nego-
tiation - with the majority representative; and (¢) a minority
organization shall not present or process grievances. Nothing
herein shall he construed to deny to any individual employee his

.5-
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rights under Civil Service laws or regulations. When no majbrity
representative has been selected as the bargaining agent for the
unit of which an individual employee is a part, he may present his
own grievance either personally or through an appropriate repre-
sentative or an organization of which he is a member and have such
grievance adjusted.

A majority representative of public employees in an appropriate
unit shall be entitled to act for and to negotiate agreements cover- -
ing all employees in the unit and shall be responsible for represent-

ing the interest of all such employees without discrimination and

without regard to employee organization membership. A majority
representative of employees and a public employer or his desig-
nated representative have the mutual obligation to negotiate in
good fa?h. After the effective date of this act [Proposed] -fpre—

56 —pesed} new rules or modifications of existing rules [governing]
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changing working conditions covered b& a collectively negotiated
agreement shall be negotiated with the majority representative
before they are established. A collectively negotiated agreement

may be in effect for a period not in excess of three years. The

effective length of the collective agreement may be negotiated

by the parties to the agreement. The collective agreemént shall

contain the date on which it becomes effective and the date on

which it terminates. [In addition, the majority representative and

designated representatives of the public employer shall meet at
reasonable times and negotiate in good faith with respect to griev-
ances and terms and conditions of employment.

When an agreement is reached on the terms and conditions of
emﬁloymcnt, it shall be embodied in writing and signed by the
authorized representatives of the public employer and the
majority representative.] Public employers shall not be required
to negotiate collectively any term or condition of employment
concerning matters of intrinsic managerial policy or function or
that conlravenes any consitutional or statutory mandate.

b. (1) Public employers shall negotiate written policies setting
forth grievance procedures for the settlement on grievances arising
out of the inlerpretation or application of the provisions of a
negotiated agrecment by means of which their employees or repre-
sentatives of employees may appeal the interpretation, application

or violations of [policies,] collective negotiation agreements, [and

A Y
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81 administrative decisions affecting them,] provided that such
82 . grievance procedures shall be included in any agreement entered
. 83 into between the public employer and the representative organization.
%*9% 84 Such grievance procedures fshall{ [may] _may provide for binding
85 ,arhitrétion as a means for resolving dispute's, except for those
86 ' items or provisions in the agreement that the parties themselves,

87 . by mutual agreement, specifically exclude from binding arbitration
88 a8 a final step. Notwithstanding any procedure for the resolution
89 of disputes, controversies or grievances established by any other
90 statute, grievance procedures established by agreement between
91 the public employer and the representative organization shall be
92 utilized for any dispute covered by the terms of such agreement.
93 (2) the partie{ may agree on a procedure for the selection of an
94 arbitrator or arbitrators, including agreement on an appropriate
95 agency to provide them with lists of arbitrators, or if they are
96 unable to agree on a procedure or agency, an arbitrator shall be
97 selected from a list drawn from the commission panel of arbitrators.

*10% 98 (3) A party may utilize only one grievance procedure for the
99  resolution of a particular issue.
100 (4) Any collective agreement entered into prior to the effective
: date of this subsection ;hall not be subject to the provisions of this

>
o
frd

102 subsection.

1 - 6.Section 1 of P. L. 1974, c. 123 (C.34:13A—5.4) is amended to
2 read as follows:

3 1. a. Public employers [Employers], their representatives or
4 agents are prohibited from:

5 (1) Interfering with, restraining or coercing employees in the
6 exercise of the rights guaranteed to them by this act.

7 (2) Dominating or interfering with the formation, existence or
8 administration of any employee organization.

9 (3) Discriminating in regard to hire or tenure of employment or
10 any term or condition of employment to encourage or discourage
11 employees in the exercise of the rights guaranteed to them by this
12  act.

13 (4) Discharging or otherwise discriminating against any em-
14 ployee because he has signed or filed an affidavit, petition or com-
15 plaint or given any information or testimony under this act.

16 (5) Refusing to negotiate in good faith with a majority repre-
17 sentative of employees in an appropriate unit conceming terms and
18 conditions of employment or employees in that unit or refubing to
19 process grievances presented by the majority representative.

20 (6) Refusing to reduce a negotiated agreement to writing and
21 to sign such agreement.

22 (7) -Violating any of thé rules and regulations established by the
23 commission.

24 b. Public employee [Employee] organizations, their represeni:a-
25 tives or agents are prohibited from:

27 (1) Interfering with, restraining or coercing employees in the
28  exercise of the rights guaranteed to them by this act

29 (2) Interfering with, restraining or coercing a public employer
30 in the selection of his representative for the purposes of negotia-
31 tions or the adjustment of grievances.

32 (3) Refusing to negotiate in good faith with a public employer,
33 "if they are the majority representative of employees in an appro-
34 priate unit concerning terms and conditions of employment of em-
35 ployees in that unit. ‘
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(4) Refusing to reduce a negotiated agreement to writing and
to sign such agreement.

(5) Violating any of the rules and regulations established by
the commission.

_ ¢. The commission shall have exclusive power as hereinafter pro-
vided to prevent anyone‘ from engaging in any unfair practice
listed in subsections a. and b. above. Whenever it is charged that
anyone has engaged or is engaging in any such unfair practice, the
commission, or any designated agent thereof, shall have authority
to issue and serve upon such parties a notice of hearing,Afollowing
the filing of a complaint by either party alleging [and cause to be
served upon such party a complaint stating the specific] that an
unfair practice, has been committed [charged] and [including a

notice of hearing] containing the date and place of hearing before ‘

the commission or any designated agent thereof together with a
copy of the complaint which has been filed; provided that no com-
plaint shall [issue] be filed based upon any alleged unfair practice
occurring more than 6 months prior to the filing of the [charge]
complaint unless the person aggrieved thereby was prevented from
filing such |[charge] complaint in which event the 6 months period
shall be computed from the day he was no longer so prevented.

In a.r‘y such proceeding, the provisions of the Administrative
Procedure Act, P. L. 1968, c. 410 (C.52:14B—1 et seq.) shall be
applicable. Evidence shall be taken at the hearing and ‘filed with
the commission. If upon all the evidence taken, the commission
shall determine that any party charged has engaged or is engaging
in any such unfair practice, the commission shall state its findings
of fact and conclusions of law and issue and cause to be served on
such party an order requiring such party to cease and desist from
such unfair practice, and to take such reasonable affirmative action
as will ‘effectuate the policies of this act. All cases in which a
|complaint and] notice of hearing on a [charge] complaint is
actually issued by the commission, shall be prosecuted before the
commission or its agent, or both, by the representative of the em-
ployee organization or party filing the |charge] complaint or his
authorized representative. )

d. The commission shall at all times have the exclusive power
and duty, upon the request of any public employer or majorit.y
represcntative, to make a determination as to whether a matter in
dispute is within the scope of collective negotiations fend—to—speecify-

‘ bisot i ed , bicolof

ki Mw-nego&aﬂod The commission shall serve the parties with
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its findings of facl and conclusions of law. Any determination made
by the commission pursuant to this subsection may be appealcd to
the Appellate Division of the Superior Coulft.

¢. The commission shall adopt such rules as may be required to
regulate the conduct of representation elections, and to regulate
the lime of commencement of negotiations [and Qf institution of

impasse procedures] so that there will be full opportunity for
negoliations [and the resolution of impasses]) prior to required

budget submission dates.




87 . The commission shall have the power to apply to the Appellate
88 Division of the Superior Court for an appropriate order enforcing
89 any order of the commission issued under subsection c. or d. hereof,
90 " and its findings of fact, if based upon substantial evidence on the
‘91 record as a whole, shall not, in such action, be set aside or modified;
92 . any ‘order for remedial or affirmative action, if reasonably designed
93 to effectuate the purposes of this act, shall be affirmed and enforced
94 in such proceedings.

95 . g. For the purposes of this section the Division of Public Em-
96 ployment Relations shall have the authority and power to hold
97 hearings, subpena witnesses, compel their attendance, administer
98 oaths, take the testimony or deposition of any person under oatﬁ.
99  and in connection therewith, to issue subpenas duces tecum, and to

100 require the production and examination of any governmental or
101 other books or papers relating to any matter described in this
102 section. Subpenas issued in proceedings under this section con-
; ] 103 cerning scope of negotiation proceedings shall be enforceable in
‘ 104 the Superior Court by commission application for compliance on
: » 105 notice. Failure to obey a subpena issued in unfair practice proceed-

106 ings under this section shall be punishable by the Superior Court
107 in the same manner as like failure is punishable in an action pend-
108 ing in the Superior Court, and the matter shall be brought before
109 the court by the commission.

1 . 7.Section 6 of P. L. 1941, c. 100 (C.34:13A—6) is amended to
2 read as follows:
3 6. (a) Upon its own motion, in an existing, imminent or threatened
4 labor dispute in private employment, the board, through the Divi-
5 sion of Private Employment Dispute Settlement, may, and, upon
' 6 the request of the parties or either party to the dispute, must take
b 7 such steps as it may deem expedient to effect a voluntary amicable
8 and expeditious adjustment and settlement of the differences and
3 "9 and issues between employer and employees which have precipitated or
:; 10 culminated in or threaten to precipitate or culminate in such labor
11 dispute. ‘
12 (b) (1) Whenever negotiations between a public employer and
13 an exclusive representative concerning the terms and conditions of
4 14 employment shall reach an impasse, the commission, through the
-15  Division of Public Employment Relations shall, upon the‘request of
16  either party, or upon its own motion take such steps including the
17 assignment of a mediator as it may deem expedient to effect a
18 voluntary resolution of the impasse. The cost of mediation shall be
19 borne by the commission. |In the event of a failure to resolve the
20 impasse by mediation the Division of Public Employment Relations
21 is empowecred to recommend or invoke factfinding with recom-
22 mendation for seltlement, the cost of which shall be bome by the
23 commission.]

9.
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(2) lin-the event of g failure to resolve the impasse-by medmtlen
—the -Divisionof -Public Employment-. Rakmousra&—%mqmbofﬂ&ker—
-Periyshall invoke factfindingwith-recommendation-for settiement of all—

<conunission—for—approval.] Either party may notify the commis-

sion_in_writing in the event of a continuing failure to resolve an

impasse by means of the mediation procedure set forth above.

Notificatiog shall include a statement listing each of the terms and

conditions of employment raised during collective negotiations that

have been agreed upon and the notifying party'’s position regarding

terms and conditions of employment not agreed upon.
~ H3)—Terminal proceduresthat-are approvable-include—but-shall-
belimited he following: L

~e)}—Conuventionalarbitration of all unsettied items.-.

e L (2] the l ftor_of the omph . e, ,

—single-peckage:

-{e}—Arbitration-undor-which -the -award--is -confined- 10 -a-ehoice --
between{1)-the last offer-of-the-employar-and (2} the last offer of the .
amployacs’ representative, on-cach. issue.in dispute,-with the decision on-..

—{d)—Lf there-is-a fuctfinder's report with-recommendationson the—
—issues -in-dispute the -partics—may egree-to-arbitration-under—which-the-

-aiward would-be - c(mfmed to @ choice among three positions: (1)-the last— - -

-offer-of the employer as-a single-package,(2). thelast-offer—of - the-

- mployecs_zep:ascntatwe—as _a single- package,-or {3})-the-factfinder's-

{e}-1f there is-a-factfinder’s report with the-recommendation on- ---

whieh—the- -award—would--be—ecotifined- to—-a-choice-on each—issue—from—
among three. positions: {1} the last offer-of the employer on the issue; -
(3)-the employee-vepresentative’s last -offer--onr-the-isswa—or- (3)-the -
-fectfinder's-recommendation on the issue:.

.10-
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82
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85
86

x14% 87 (3){(&)-]Upon recetpt of such notification from either party {or-

88 -en—tho-commissions—own-motion], the procedure to provide finality
"89 for the resolution of issues in dispute shall be binding arbitration under
90 which the award on {the—eeenemic] all issues in dispute shall be
91 confined to a choice between: (1) the last offer of the employer on
92 {euehi all issues as a single package and (2) the employee representative K]
93 last offer; on such issues, as a single package {;end—on-the Rokeconomic-
94 i i i ha be-confined o-a-choico—betwaen:

95 o—last—offer—« he—smnployer-on-each—issue—in
96 -employesrep tative'slast-offer on-such-issue} .

*15% 07 (_42 54 The commission shall take measures to assure the

98 selection of an arbitrator -for—arbitrators]- from its special panel of

99 arbitrators. Appointment of an arbitrator to the commission’s

100 special panel shall be for a 3-year term, with reappointment

101 contingent upon a screening process- similar to that used for

102 determining initial appointments.

- 103 Lﬂ 4¢63}4 (a) Prior to the arbitration proceedings, the parties shall
104 submit to the arbitrator {oriripartite—panel-of-arbitrators-, pursuant

__105 to the rules and procedures established by the commission, their final

*14%¥ 106 offers in fwo-separate parts: {1}] a single package containing all the

107 fecononiie} issues in dispute. fand{2)-the—individualissues—in-dispiuto-

108 MMMM@MMW

*19% 7109 dssuef If the parties mutually agree upon the duration of the award for

110 a period not to exceed two years, then such agreement shall be reduced

111 to writing,signed by the parties’ representatives and submitted to the ar-

112 bitrator for incorporation in the award prior to the arbitration proceedings.

113 [{b). -In the euent. of -a dispute, -the commission shall have the

114 -pewer— o decide - which issugs are econeormic. issues. Economic issues -
115 dnelude-those items which have a . direct relation . to employee income
116 including wages, salaries, hours in relation. Lo earnings, and otherforms-

117 -of-compensation such s paid acation, paid-holidaysheslth-snd-medicat -

118 msumnae;and other economic benefits-to-employees]--

-11-
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*15% 7 119 (b) e}~ Throughout formal arbitration proceedings the chosen

120 arbitrator {or—pandel-of-arbitrators] may mediate or assist the parties in
*16¥ 121 reaching a mutually agreeable settlement. At any time before the

122 rendering of an award, the arbitrator, if he is of the opinion that it would

123 be useful or beneficial to do so or in any case in which the parties

124 mutually request, may remand the dispute to the parties for further
125 collective negotiations for a period not to exceed three weeks. The

126 arbitrator shall notify the commission of the fgrp_an_q; ' -;'

*17% 127 (¢c) The arbitralor shall call a hearing if requested by either party

128 to begin within 15 days of his appointment and give reasonable notice
129 of the time and place of the hearing. The hearing conducted by the

130 arbitrator may be adjourned from time to time, but, unless otherwise
131 agreed by the parties, shall be concluded within 30 days of the time

132 of its commencement.

133 (d) The arbitrator may administetqufh‘s‘.“‘rgquire the attenda_r;ce'of

134 witnesses and the production of such books, papers, contracts, agree-

135 ments and documents as may be deemed by him material to a just

136 determination of the issues in dispute, and for such purpose may issue

137 subpoenas.

*18% 138 (e) &} Arbitration shall be limted to those subjects that are
139 within tha\ required scope of collective negotiations-f—exeept—that—the-
140 parties—may—agree—to -submit—to—arbitration-one—or -meore--permissive -
141 esubjects-of negotiation.|-

*15% 142 {f)He}} The decision of an arbitrator {erpanel-of-erbitrators]

*19*% 143 shall be in _writing and include a statement listing the final offers
144 of the parties on all issues in dispute, an opinion and an award, which

145 shall be final‘and binding upon the parties and shall be irreversible,
146 except where there is submitted to the court extrinsic evidence upon

147 which the court may vacate, modify or correct such award pursuant to
148 N.J.S. 2A:24-7 et seq. or for failure to apply the factors specified in
149 subsection b.4+%4 (j_) below. The award of the arbi@rator shall in no
150 event exceed a period of one year from the termination date of the most

151 recent or current collective negotiations agreement, or if there has been

152 no previous collective negotiatioris agreement, then for a period not to

153 exceed one year from the date of the award of the arbitrator. This shall

154 not however, preclude the parties from mutually agrecing upon the

155 duration of an award [or a period not to exceed two years from the

156  lermination date of the most recent or current collective negotiations

157 agféemént, or if there has been no previous collective négotiations agree- . ) .

158 ment then for a period not to exceed two years from the date of the
159 award of the arbitrator. k
160 @ HfH The partics shall bear the costs of arbitration subject to
161 a fee schedule approved by the commission.

) *15*;_1_6? _(_b')-l-(—l}}— The arbitrator fer—penel of-acbitrators). shall decide the

163 dispute based on a reasonable determination of the issues, giving due

164 weight to those factors listed below that are judged relevant for the

165 resolution of the specific dispute:

166 (a) The interests and welfare of the public.
167 (b) Comparison of the wages, salaries, hours, and conditibns,
168 ’ of employment of the employees involved in the arbitration
169 proceedings with the wages, hours, and conditions of employ-
170 ‘ment of other employees performing the same or similar
171 : services and with other einployees generally :
172 (1) In public employment in the same or similar comparable
173 jurisdictions.

-12-
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174 (2) Incomparable private employment.

175 (3) In public and private employment in general.
176 (c) ' The overall compensation prescntly received by the employees,
177 inclusive of direct wages, salary, vacations, holidays, excused
178 . leaves, insurance and pensions, medical and hospitalization
179 benefits, and all other economic benefits received.

180 (d) Stipulations of the parties.

181 (e) The lawful authority of the employer.

182 (f) The financial impact on the governing unit, its residents and
183  taxpayers. ‘

184  (g) The cost of living.

185 (h) The continuity and stability of employment including seniority

186 and tenwre rights and such other factors not confined to the
187 foregoing which are ordinarily or traditionally considered in.
188 the determination of wages, hours, and conditions of employ-
189 ment through collective negotiations and collective bargaining
190 between the parties in the public service and in private employ-
191 ment. .

*13% 192 (7) H48)}~ A mediator, {fastfinder] or arbitrator while function-

193 ing in a mediatory capacity shall not be required to disclose any files,
194 records, reports, documents, or other papers classified as confidential
195A received or prepared by him or to tesify with regard to mediation con-
196 ducted by him under this act on behalf of any party to any cause pend-
197 ing in any type of proceeding under this act. Nothing contained herein
198 sha{l exempt such an indivual from disclosing information relating to
199 the commission of a crime. ‘

200 (8) +83 The provision of this subsection feoncerning-terniinal-pro-
201 -eedures) shall apply lo all negotiations for new agreements, renewals
202 of existing agreements, or revpener provisions of existing agreements that
203 are or shall become effective during the first full fiscal year of the public
204 employer after the effective date of this subsection.

*205: 205 (9) The provisions of this subsection shall expire three years after

206 the effective date of this subsection.

207 (c) The board in private employment, through the Division of
208 Private Employment Dispute Settlement, and the commission in public
209 employment, through the Division of Public Employment Relations,
210 shall take the following steps to avoid or terminate labor disputes:(1) to
211 arrange for, hold, adjourn or reconvene a conference or conferences be-
212 tween the disputants or one or more of their representatives op any of
213 them; (2) to invite the disputants or their representatives of any of them
214 to altend such conference and subit, either orally or in writing, the
215 grievances of and differences between the disputants; (3) to discuss such
216 grievances and differences with the disputants and their representatives;
217 and (4) to assist in negotiating and drafting agreements for the adjust-
218 ment in settlement of such grievances and differences and for the termin-
219 ation or avoidance, as the case may be, of the existing or threatened
220 labor dispule.

221 (d) The commission, through the Division of Public l'lmploymcnt
222 Relations, is hereby empowered Lo resolve questions concerning repres-
223 sentation of public employees by conducting a secret ballot election or
224 utilizing any other appropriate and suitable method designed to ascertain
225 the free choice of the employees. The division shall decide in each in-

226 stance which unit of employees is appropriate for collective negotiation,

*21% 227 provided that,[,except where dictated by established practice, prior

228 agreement, or special  circumstances, ] no unit shall be

-13-
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232 1(2)] (1) both professional and nonprofessional employees unless a
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appropriate which includes [(1)] both supervisors and nonsupervisors
nor, except where dictated by established practice, prior agreement, or

special circumstances, shall any unit be appropriate which_includes

majority of such professional employees vote for inclusion in such unit
or {(3)] (2) both craft and noncraft employecs unless a majority of such
craft employees vote for inclusion in suc'h unit. )

All of the powers and duties conferred or imposed upon the division
that are necessary for the administration of this subdivision, and not
inconsistent with it, are to that extent hereby made applicable. Should
formal hearings be required, in the opinion of said division to determine
the appropriate unit, it shall have the power to issue subpenas as de-
scribed below, and shall determine the rules and regulations for the
conduict of such hearing or hearings.

(e) For the purposes of this section the Division of Public Em-
ployment Relations shall have the authority and power to hold hearings,
subpena witnesses, compel their attendance, administer oaths, take the
testimony or deposition of any person under oath, and in connection
therewith, to issue subpenas duces tecum, and to require the production
and examination of any governmental or other books or papers relating
to-any mst.ter described above. Subpenas issued in proceedings-under
this section shall be enforceable in the Suberior Court by commission
application for compliance on notice.

(f) In carrying out any of its work under this act, the board may
designate one of its members, or an officer of the boa}d to act in its
behalf and may delegate to such designee one or more of its duties
hereunder and, for such purposes, such designee shall have all the powers
hereby conferred upon the board in connection with the discharge of
the duty or duties so delegated. In carrying out any of its work under
this act, the commission may designate one of its members or an officer
of the commission to act on its behalf and may delegate to such des-
ignee one or more of its duties hereunder and, for such purpose, such
designee shall have all of the powers hereby conferred upon the com-
mission in connection with the discharge of the duty or duties so dele-
gated.

(g) The board and commission may also appoint and designate
other persons or groups of persons to act for and on its behalf and may
delegate to such persons or groups of persons any and all of the powers
conferred upon it by this act so far as it is reasonably necessary to ef-
fectuate the purposes of this act. Such persons shall serve without com-
pensation but shall be reimbursed for any necessary expenses.

(h) The personnel of the Division of Public Employment Relations
shall include only individuals familiar with the field of public employee-
management relations. The commission’s determination that a person
is familiar in this field shall not be reviewable by any other body.

8. Section 7 of P. L. 1941, ¢. 100 (C.34:13A—7) is amended to
read as follows: o -

7. - Whenever a controversy shall arise between [an] a private
employer and his employces which is not settled either in conference
between representatives of the parties or through mediation in the
manner provided by this act, such controversy may, by agreeinent of

-14-




1
8 the employer, one person to be selected by the employees, and a third
9 selected by the representatives of the employer and employees, and in
10 .the event of any such appointment or selection not being made upon
11 the request of the parties in the controversy, the department may select
12 the third person to arbitrate the matter submitted; provided, however,
13 that the failure or refusal of either party to submit a controversy to ar-
14 bitration shall not be construedas a violation of the policy or purpose of
15. this act, or of any provision thereof, nor shall failure or refusal to arbi-
16 trate constitute a basis for any action at law or suit in equity.
1 9. Section 10 of P. L. 1968, c. 303 (C.34:13A—8.1) is amended to
2 read as follows:
3 Nothing in ?his Act shall be construed to annul or modify, or to
4 preclude the continuation of any agreement during its current terms
5 heretofore entered into between any public employer and any employee
6 organization nor shall any provision hereof annul of modify any pension
*22% T statute or statutes of this State. It is the right of any public employer to
8 determine the standards of services to be offered; determine school and
9 college curricula; determine the standards of selection for employment;
10 direct its employees; take disciplinary action; maintain the efficiency of
11 operations, determine the methods, means and personnel by which
12 . operations are to be conducted; determine the content of job classfi-
13 cations; take all necessary actions to carry out its mission in emergencies;
14 and exercise complete control and discretion over its organization and
156 the technology of perfonhing its work. Decisions of any public employer
16 on the aforesaid matters are not with the scope of collective negoti-
17 ations.
1 10.[9.] Section 12 of P. L. 1968, ¢.303 (C.34:13A—8.3) is amended
2 to read as follows: -
3 12. The commission in conjunction with the Institute of Manage-
4 ment and Labor Relations of Rutgers, The State University, shall:
5 develop and maintain a program for the guidance of public employees
6 and public émployers in employee-management relations{,to], provide
T for the objective collection, analysis, and publication of data and ap-
*13fI plication thereof, provide for the training of mediatorsffecifinders)-
9 and arbitrators; px"ovide technical advice to public employees and public
10 employers on employee-management programs|,to], assist in the devel-
11 opment of programs for training employee and management personnel
12 in the principles and procedures of consultation, negotiati?n and the
13 settlement of disputes in the public service[,]; and provide for the train-
14  ing of employee énd management officials in the discharge of theitr em-
15 ployee-management relations responsibilities in the public interest.
1 11. [M (New section) (a) There is hereby established in the
2 Division of Public Employment Relations a Council on Public Employ-
3 ment Relations, which shall consist of eight members, appointed by the
4  Governor, by and with the advice and consent of the Senate, four of
5 whom shall be representative of public employers and four of whom
6 shall be representative of public employee organizations. Of the first
7 appointees, one representative of public employers and one represen-
8 tative of employee organizations shall be appointed for 1 year, one
9 representative of said interests shall be appointed for 2 years each,
10 and two representatives of said interests shall be appointed for 3 years
11 each. Their successors shall be appointed for terms of 3 years each.

the parties, be submitted to ai'bit.tat.ion, one person to be selected by

-15-
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Members of the council shall be eligible for reappointment.

(b) A majority of the membership of the council shall constitute
a quorum for the transaction of council business.

(¢) The council shall meel with the commission atl least four times
ayear. i

(d) The employer representatives shall choose a chairman and
the kepresent.ativvs of employee organizations shall choose a chair-
man, who shall serve as cochairmen of the council, alternating in chairing
mcetings. of the council.

(e) Members of the council shall serve without compensation,
but may be reimbursed by the State for necessary expenses incurred
in the discharge of their duties. '

' _1_2__[_1__1_] (New scction) The council shall (a) help to promote the
effective functioning of collective negotiations in public employment
in the State; (b) assist the commission in its selection of panels for ad

" hoc mediation, {factlinding,} and arbitration under the jurisdiction

of the commission; (c) aid in the settlement of individual disputes;
(d) review the administration of the “New Jersey Employer-Employee
Relations Act,” including the commission’s rules and regulations, and
advise the commission regarding desirable changes in the administration
and enforcement of said act; and (e) recommend to the Governor and
Lesiglature an* amendments to said act that it deems advisable.

L’i M_! Scctions 1 to [4,]6 and 8 to_[11]12 of this act shall
take effect 30 days after the enactment of this act. The terms of the
members of the Public Kmployment Relations Commission in office are
terminated on the effective date of section 4. [Sections 5 and] Section 7
of this act shall take effect 60 days after the enactment of this act.

i -
i
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March 26, 1976

TO: State of New Jersey
Assembly Labor, Industry Professions Committee
State House
Trenton, New Jersey 08625

Re: Public Hearings on Proposed Assembly Bill No. 1448

My name is Gerald L. Dorf.

Thank you very much for affording me the opportunity
to present‘this position paper to you. For your information, I
have had nineteen (19) years of labor relations experience re-
presenting management interests in both the €rivate and public
secfors including mqnicipalities and school boards.

I am Labor Relations Counsel to the New Jersey State
League of Municipalities and counsei to the League's PERC
Committee. ‘I represent thé League and its'Committee, which is

 chaired by the Honorable Herbert H. Bennett, Jr., Mayor of the

Village of Ridgewood.* In the interest of time and your full
agenda, I will comment briefly only upon the major sections

of the proposed bill.

*See Schedule of PERC Committee attached.
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I. Introduction

The League represents 562 municipalities in the
State of New Jersey. All of these municipaiities, és public em;
ployers, aré subject to the provisionslof Chaptér 123 of the Public
- Laws of 1974 and their taxpéyers must bear the'cbst of agreements
which are negotiated'théreunder or which may be imposed under the
provisions of Assemb%y Bill No.‘l448. |

Sihce the enactment of Public Employer-Employee
Relations Act in 1968, many municipalities have experienced
serious problems arising out of various insufficiencies of the
Act. The League has been on record for several Years requesting
a comprehensive revision of‘the PERC law and suggestéd a number
of specific amendments felt to be necessary to provide a fair
and workable mechanism for collective bargaining and for the
reconciliatidn of labor disputes. Many of these reéommendations
of the League were ultimately incorporated in S-1087 (Chapter
123 of the Public Laws of 1974).

The proposed legislation before youf Committee
Vtoday seeks to méke additional changes'in the existing law,
many of which the League feels are either quise, unWarraﬁfed

or both. The balance of this statement will deal with those areas.
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II. Impasse Resolution (Intérest Arbitration)

A. The 1974 amendments to the PERC Act provide
for sevefal chaﬁges wh{ch add new ingredients to the collective
bargaining process and should, in our judgment, have been helpful
to make/that process work. The Commission was directed to establish
a timetable for negotiations so that the negotiations including
impasse proceduies could reasonable be expected to be concluded
prior to "the budget submission date“.

The timetable which the Commission established
though well intended, proved to be totally unworkable. The parties'
were given thirty (30) days from the commencement of negbtiations
in which to reach a settlement prior to the appointment of a mediator.

The parties were allowed no more than two (2)
sessions in mediation in which to work out an agreement and such
sessions were required to be held in a period not to exceed thirty
(30) days from the mediator's appointment. If no agreement was
reéched through thefmediatioh process, then the parties would
automatically proceed to a single fact—finding session.

The PERC Study Commission in its report
utilizes statistics, specifically Table No. 1, at page 32 to show
that there was a substantial increase in mediation and fact-findings
in 1975/76. As a result the parties were often placed in mediation
prematurely prior to a clear delineation of the critical issues.
Thereafter, the parties once again found themselves forced in-
exorably to the_next step, i.e., fact-finding, with far more issues
open than normal. The enforcement of the ﬁnrealistic timetable

resulted in either a lack of or pro forma negotiations as the parties
N0 <« '
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raced through the process in order to meet the deadlines. 1In
practice, most proféssional representatives of both management
and labor ignored>thé tinetables. From my own personal experience
in negotiating huhdreds of labor agreéments overva nineteen (19)
year period, I-know of no negotiations which héve been concluded
in a mere thirty (30) days. vMost often the issues are barely
clarified at that juncture. The present timetable should be
| ‘ékpahded and also m;de permissive so that eithexr party may invoke
-the impasse procedures of PERC when in.the judgment of the party
or parties jointly it is desirable to do so. |
Another contributing factof to the significant
-number of impasses in public sector collective ﬁegotiations in
1975-76 was thé high degree of uncertainty with respect to the
financial resources of State and local government, as well as
- school boards. All forms of governmentrin New.Jersey were,
therefore, uﬁcertain as to their financial resources to meet

governmental functions including possible labor increases. Thus,

negotiations for a period of many months throughout the State were a
a virtual standstill (and to a degree remain so) while thg partiés
await final determination from the Legisléfﬁre with respect to
funding.‘ This factor, of course,'contributed to the significant
rise in the number of mediation and fact-finding cases.

In‘view of thévforegoing factors, we strohglj-
disagreé with the conclusions of the PERC Study Commission, insofar,
as those recommendations include drastic changes in the’present

bargaining system.
50 x
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B. Mediation |

In his statement of March 5, 1975 to the Public
Eﬁployer—Employee RelatiOns Study Commission, PERC Executive Direc-
tor Jeﬁfrey'B. Tener héted that during fiscal years 1973 and 1974
PERC h;d received in excess of seven hundred (700) requests for
mediators and that approximately seventy-five percent (75%) of these
impasses were resolved through mediation. The aforementioned statistic
represenﬁs a ‘high success factor and should not be lightly dismissed
by thoée who would urge upon this Committee and the Legislature wide
ranging changes in the present impasse procedures.

Mediation is inherently a private process
although, the results of mediation efforts are, of course, public.
When successfully employed mediation remains hidden from the public
view.‘ Probably the principal reason that relatively little has
been w;itten about mediation may be attributed to its success
and to the "privateness" of thg process. \

A statistical review of the labor agreements
ih'the State indicate that hundreds of contracts are negotiated
annually either solely through the negotiations process or in
combination with mediation and without the necessity of even re-
sorting to fact-finding. Since public sector collective negotiations
;is a relatively new process to the State, it is hoped that the
maturation of the process in the coming years will result in more
astute bargaining by both the public‘employers and public employee
organizations with less attendant conflict than has heretofore

occurred. In our view, the proper utilization of experienced and

51 x
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competent mediators is probably the key to the successful re-
solution of impasses in the public sector. Certain recommen-

‘dations in this regard will be enumerated below.

C. Fact-Finding
| ThoSe impasse disputes which are not resolved
at the mediation level proceed to fact-finding and are»most'bften
- resolved at this level. Much of the past success of fact-finding
- has come as a result Of the input of sophisticated negotiators
on both sides as well as skillful neutrals who_have often been aﬁle
to "mediate" a faét-fiﬁding dispute. Thus, many fact—finders
seek to reduée the number of open issues by mediating them while
others at the request of the parties or upon‘their own initiative
present their fact-finding report both in writing and oraliy to the
parties in an effort to persuade them as to the intrinsic fairness
of the reports and recommendations. Finally, some fact-finders
write their reports and recommendations and bring Such reporﬁs
and recommendations“to a conference with the parties but do not
distribute same. Thereafter, they seek to further narrow the
differences and indeed gain agreement through mediation efforts
prior tb presenting the fact-finding report which has alread§ been
drafted. - |
The utilizaﬁion of fact-finding is limited
only by the skill and imagination of the parties, not to“mentién,
véf courée, the goodwill of both sides. While it is true, that

quite often fact-finding reports are not accepted in whole, they

‘also most often become the basis of further negotiations which u}ti'
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mately leads to a resolution of the differences between the
bartiés. The "name of the game" is still settlement, thatAis,
the pragmatic approach to labor relations. I do not consider it
a "failure" of the-fé&t-finding process by wvirtue of the fact
ﬁhat Significant numbers of fact-finding reports are not accepted
in whole by the parties. These reports at a minimum leave the
parties to re-evaluate their positions in light.of an analysis
made by an independent third party and, thereafter, ultimately

lead to resolution of the disputes.

D. PERC’S_Case‘Load for Disputes Settlement

The dispute settlement activities of the Public
Employment Relations Commission during the past six (6) years
are noted in Table 1 below which has been extracted from the

Study Commission Report at page 32:

July- - July-
Type 1969 1970 1971 1972 1973 1974 1975 Oct.1974 Oct.1975
Mediation 143 281 337 332 336 387 609 84 123
Fact-finding 27 99 109 105 130 ‘114 232 35 112

The table shows a remarkable degree of stability in
case load during ;he»fiscal years 1971, 1972 and 1973 after initiai
"newness" of the law had worn off.

In 1974 there was approximately fifteen'percent
(15%) increase in mediation cases but a corresponding ten percent
(10%) dec:ease'in the number of fact-finding_cases. Thus, for a
four (4) year period there was remarkable degree of stability in

the case load for disputes settlement handled by PERC.
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1975 witnesses a treﬁendéus jump in the case load
both as to mediation and fact4finding with mediation nearly doubling
and fact-finding more than doubling. As noted above, the~iﬁcrease
in case load is attributable to several factors. First,_to the
unrealistic timetable for bargaining established by Lhe Commission
imposedvmediation upbn willing or unwilling parties £o the process
by the mere paSSage'oﬁ'time. Facf-finding was 1ikeWise imposed
upon the parties by the passage of time in the event that they
were unable to settle their differences during the mere two (2)
mediation sessions permitted to the parties.

The current year has witnessed a dramatic rise
in the number of cases going to fact-finding which I would attribute
in great part to the "no cost" nature of the fact-finding piocess.
In addition, more municipal and other public sector employees have
organized during»recent years and thus the "case load" of the
Public Empioyment Relations Commission has naturally increasgd.
Finally, in conformance with the unrealistic timetable for bargaining-;
established by the Public Employment Relations Commission, patties
have been either in mediation, or fact-finding whether or not they
wish to be so due to the "mere passage of timg".

Table 1, if anything, establishes the overwhelming

success of the mediation process. If we look at the years 1969

through 1975, we see that approximately two-thirds (2/3rds) of the

negotiétions which proceeded to mediation were resolved at that
bpoint. The remaining one-third (1/3rd) passed on to the process 
of fact-finding. It would be interesting to speculéte how many

negotiations were not resolved after the completion of the fact- -
_ eax ‘
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findihg process. We believe that although there has been an
increase in the number of mediations and fact-findings, the

4 settlement between the two (2) processes has remained consistent.
The factors as noted above, will more than account for the vast

differences in the number of cases filed between 1974 and 1975.

E. Opposition to Imposed Finality of Bargaining

The‘Léague rejects the imposed finality in the
bargaining process for the following reasons; ih addition fo the
"lack of neea" noted above: | -

It has been the declared public policy of the
State of New Jersey for at least thirty-five (35) years‘that
voluntary mediation, first, in the private sector, and later as a
result of the 1968 PERC amendments in the public sector, of
employer-employee disputes, will tend to promote permanent, public
and private employei—employee peace and the health, welfare, comfort

and the safety of the people of the State. '}

Such imposition discourages rather than encourages

the bargaining process by in effect destroying or severly inhibiting
the earlier steps in the bargaining process. Parties will have no
incentive to enter into good faith negotiations knowing full well
that an arbitrator will resolve the entire matter. The vehicles

of mediation and fact-finding will become mere atrophied vestiges

of the past. We ask the Legislature why it is considering eliminating

voluntary settlement of dispute resolution for another involuntary
settlement whose results are at best speculative within the context

of New Jersey labor relations.

55 x



State of New Jersey
Assembly Labor, Industry Professions Committee
Page No. 10 ‘ '

-

On the same day that Governor Byrne signed into-law'i
Senaté'Bill No. 1087 amending the 1968 PERC law, he also signed
a bill creating a Study Commission to determine what changes, if
any, should be made in the PERC Statute. It is regrettable that
the preconceived cbnclusion arose that there was a demonstrable mﬁd:
for a change in the bargaining process whereby settlements wouldkm'gg

imposed by a third party. A careful :eview and analysis of the

Study Commission rep%rt, as well as the experience of professionals

in the field, demonstrates no such need. The League remains un-

convinced of the need for a change in the present system which

has worked so well and resulted in hundreds of contracts being
negotiated with little or no labor strife throughout the State of

New Jersey.

Peacefullyrsettled labor agreements do not make
news and hence are rarely reported in the press.‘.It.is those few
_unfortunate examples of the breakdown of the labor relations process;é
which receive widespread media coverage, and tend to give unsophimﬂ-i
cated members of the public the feeling that the exception is the nﬂ?é
We believe that the evidence clearly states that the process works |
and works well in the vastvmaﬂority of the ceses. ‘It is doubtful if
the New Jersey State Legislature, or any Legislature for that matter, 1
can draft‘a law governing the practice of public sector labor relatmﬁ;
(which is essentially human relations) which will totally eliminate

~all labor strife. |

Further, the League questions not only the effecthmj”&

ness and desirability of terminal steps in the negotiation process?
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.Sut‘their lééality as well. By imposing the decision of a neutral
upon public employers anmemployee association of the State of New
Jersey thebLegislature\is entruéting "an outsider" with determining
the econémic policies of the municipality, school board or other
public employer. The neutrals decision will be unchecked by the
taxpayers, who will have to pay the bill. The League seriously
doubts the constitutionality of the Legislature's proposed terminal
step to the negotiations process. |

F. Recommendations

1. The League strongly rejects the need or
desirability for imposed finality in negotiationé which has been
recommended by the.Study Commission.

| As has been shown ab0ve, the present
system works and I concur with the closing thoughts of Mf, Tener who

stated on March 5, 1975 that:
v | ‘

"On balance, I believe that the law
has worked very well in the more than -
six (6) years that it has been in effect."
2. A‘strengthening of the mediation segment
of the bargaining process Qould serve the parties well and would
‘hOpefully insure a prompter resolution of contract disputes‘and less
reliance upon the fact-finding process. As noted in Table 1 above,
the vast majority of disputes which enter the‘mediation process are
resolved and it is only a miniority of such disputes which proéeed
to fact-finding.
3. The mediation process can be strengthened

'by extending the number of mediation sessions permitted from two (2)
' 57 x
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to three (3) and a fourth (4th) if required by the parties rather

than rushing through the mediation process to simply wind up in
'fact—finding where the fact-finder may very well attempt to mediate
anyway. This has been the overwhelming experience during the

past year since the parties have rushed‘through both negdtiations'
_and mediation only to find themselves in fact-finding with as many
as thirty, forty or eyen more issues still open.

4. The "best neutrals" should be assigned to the
task of mediation since ﬁe believe mediation is the heart and key
of the settlement of public sector disputes which are not settled
'by negotiations itself. A veteran or seasoned mediator ski11ed
in the art of this aspect of dispute resolution can often either
bring total agreement to the partieé or sufficiently narrow the
issues between them so as to make an ultimate settlement inevitable.

5. In order to insure that the best available
neutrals are interested and willing to serve as mediators, the per
diem rate for such mediators should be increased from the preéent
inadequate level to the "going rate" which is in the area of $250
to $300 éer diem.

6. A council on Public Emp;gyment Relatiohs composed :
as suggested by the Study Commission of representatives of 1abor and
management could be utilized to identify those neutrals of excéptimmL?
ability and talent who could serve as mediators in particularly |
cbmplex or difficult bargaining situations.

7. It is recommended that strong consideration be

given to later budget dates in the school board area to conform more
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nearly to those which exist in the municipal area and thereby

provide
"budéet
earlier
provide

mediate

the pértiés additional time to reach agreement priof to
submission or finalizafion date". 1In addition, an
start in negotiations in August or September would
the parties with as much as six (6) months £o negotiate,

and, if necessary, fact-find their dispute in order to

reach settlement prior to the finalization of the budget.

8. It is also recommended as noted above that

negotiations commence in either August or September to give the

parties

a five (5) or six (6) month period for the settlemené of

their differences.
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"III. Binrding Grievance Arbitration

A. The League is strongly opposed to the
mendmeﬁt to the Statﬁte, which provides fPr mandatory bindinyg
rbitratibn as the final step‘in a grievance procedure. Tradi-
ionally, binding arbitration has been an item which has been
\argainable. Too 6ften we have seen in New Jersey that labor
)rganizations (particularly those in the education field) engage
.n the "end run" to the Legislature, to seek changes in the Law
)bliging.empldyers to grant certain'benéfits or concessions beyond
those that are achieved at the bérgaining table. The public
employer is thus forced to "negotiatef on two°(2) levels. That
is, the one ét the bargaining table and the other in the Legislature.

The Leagﬁe does not object to the concept of
binding arbitration for grievanceé, if said procedu:e is arfived
at through.the process of collective negotiatidns. The various
rublic sector collectivé bargaining'agreeménts in the State 6f
New Jersey reflect a myriad of grievance procedures. 'Many of
these agreements have no provision for binding arbitration, yet
they adequately serve the needs of the parties. Others have |
blndlng arbitration and said grlevance procedure has been a
consistent source of confllct at the negotiations table. We ask
the Legislature to allow the grievance procedure te develop
through the traditional mode of collective negotiations, so
that whatever method arrived at through mutual agreement will
reflect the needs and temperaments of the»public employer and
employee organlzatlons involved.

B. Recommendatlon

Therefore, the League recommends that the

60'x 
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grievance procedure remain a bargainable item without statutory

réstriction R

v?
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Iv. Supervisory Employee

A. Assembly Bill A-1448 defines "supervisory
employee" as an employee having the power‘to "hire, evaluate,
discipline, discharge or to effectively recommend same." This
definition is overly restrictive and inconsistent with the
definition of supervisory employee traditionally embodied in the
history of ?rivate sector~labor relations. The Leagne believes
that there is no justlflcatlon to differentiate superv1sors in
the private sector from those in the public sector.

The&private sector supervisor is charged with
‘carrying out the managerial responsibilities of the employer.
The‘supervisors duties so link him with the employer, that it has
been deemed appropriate that such employees are excluded from
the employee bargaining unit.

The proposed change in definition under
Assembly Bill 1448 will only serve to unnecessarily restrict the
';’category'of supervisory employees. A sizeable segment of workers
formerly iabeled as "supe*visors", would be removed tovgeneral
employee status, even though the nature of their job is "supervisory"
in the traditional sense. The League believes that it is a severe
conflict of interest to‘place employees who perform supervisory
functions in a bargaining situation with the puhlic emploYee.v

B. Recommendations

The League recommends that a more traditional
approach to dealing with "supervisory employees" be adopted by the

Legislature as follows:

1. The League recommends that the definition:

of "supervisory employee" be changed to
62 x
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‘the more broadly based definition

employed by the Taft-Hartley Acﬁ,

Section 2 (ll)? |
"The term 'supervisor' means any
individual having authority, in the
interest of the employer, to hire,
transfer, suspend, lay off, recall,
promote, discharge, assigh, reward,
of discipline other employees, or
responsibly to direct them, or to adjust“
their grievances, or effectively to
recommend such action, if im connection
with the foregoing exercise of such
authority is notldf a merely routine
or clerical nature, but requires
the use of independent judgment." |

To facilitate.the exclusion of supervisory

employees presently in bargaining units

to conform to the'above definition, the

League requires that those employees be

grandfathered in said units,'with all new

supervisory employees ﬁired after the

effective daterf‘thebenactment of said

definition being excluded from any

bargaining unit.
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V. Scope of Negotiations
A, In.our juagment, public employers should not be
required to negotiate in any manner over thevdecisions which
“fthey make pursuant to statutory authority. The New Jersey
Supreme Court case known as the "Dunellen Trilogy" has clearly
indicated that certain matters are not to be negotiated, and
that if theyAhave been so negotiated, the terms of the agreement
'ﬁith respect thereto shall be null aﬁd void. Although these cases
were decided prior to the passage of Chapter 123 of the Public
Laws of 1974, we believe! that the New Jersey State Supreme Court
has accurately described the obligations of public employers
and that the "Dunellen Trilogy" remains viable law.
| The Study Commission has recommended that the Public
Employment Relations Commission be given authority to determine
whether a matter.is a "required or permissive" subject of
collective bargaining. The League emphatically opposes the
delegation of such authority based on a delineation of either
"required or permissive". The above delineation fails to consider
those "prohibited" aréas of negotiations considered as basic
‘management rights. In fact, the PERC Rules and Regulationé
provide for prohibited subject of bargaining. The‘various_
statutes which charge our public agencies with the responsibility
for administering theii statutorily designated functions would be
faced with a basic errosion of authority to govern if grouped within
the generél category of "permissive" subjects of bargaining.
The Leagﬁe seeks 6nly‘to remove manageriai prerogatiﬁes

from the above categories of negotiations. It should be noted
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{fhat the rembval would include both the management decision and
?éhe impact of said ‘decision. The question of impact has so
fbroadened fhe-scope of negotiations as to clearly threaien to
'undermine the management tights of the public employer. Under
- the guise of impact, a management decision, formerly a prohibited
:fsubject of negotiations, becomes negotiable. For exampiei
| A municipal employer, for reasons
of economy, is required to lay off
several employees to meet an economic
fiscal crisis. The decision to lay off said
employees would probably be held to be a
non-negotiable item, but the impact of
said layoffs.on the remaining employees
would most 1ikely,be held to be negotiable.
. .It is conceivable that an arbitrator, PERC, or Court
by ruling that impact  applies, may very well restrict the authority
. of the public employer to make said layoffs at all., Or in the
alternative, sald OfflClal may rule that the impact of the layoff
~.is an extra dollar amount;to be paid to the remaening employees.
Since the initial laYoffs were for economic reasons, it would
probably require more layoffs to raise sufficient funds tovpay the
extra compensation, thus requiring negotiations on the secondary
impact of the second group of layoffs. The cataclysmic ramifications
of the above are clear and need no further elaboration.
The question of impact has so broadened the scope of‘
negotiations as to clearly undermine the managerial responsibilities .

of the public employer. The League proposes that the statute
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clearly delineate those areas most essential to the public.
employer’ s exercise of its managgrlal fhnctlon and specifically
proscribe said topics and their impact from the scope of
negotiations. These delineétions need not be specific beyond

those items which are considered essential to the governmental

function.

B. Recommendations

The League recommends that the statute be amended
to specify those essehtial items which are mandatoiy subjects
of'negotiations and those subjects which are notf within the scope
of mandatory bargaining. We believe the Nevada statuteAprovides
‘an excellent example for our Legislature to work with. The
_texﬁ_of said applicable section is as follows: |

"2. The scope of mandatory bargaining is
limited to: salary or wage rates or other
forms of direct monetary compensation; sick
leave; vacation leave; holidays; other paid
or nonpaid leaves of absence; insurance
benefits; total hours of work required of

an ermployee on each work day or work week;
total number of days' work required of an
employee in a work year; discharge and
disciplinary procedures; recognition clause;
the method used to classify employees in the
negotiating unit; deduction of dues for the
recognized employee organization; protection
of employees in negotiating unit from
discrimination because of participation in
recognized employee organizations consistent '
with the provisions of this ch@pter; no-strike
provisions consistent with the provisions of
this chapter; grievance and arbitration
procedures for resolution of disputes. relating
to ‘interpretation or application of collective
bargaining agreements; general savings clauses;
duration of collective bargaining agreements;
-safety; teacher preparation time; [and] procedures
for reduction in work force. o ‘

3. Those subjects which are not within the
scope of mandatory bargaining and which are
reserved to the local government employer

: - 66 x
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without negotiation include: the right
to hire, direct, assign, ar transfer an

- employee, but excluding the right to

assign or transfer an employee as a

.form of discipline; the right to reduce

in force or layoff any employee because

of lack of work or lack of funds, subject

to paragraph (t) of subsection 2 [work force
reduction procedures]; [and] the right to
determine: appropriate staffing levels and

.work performance standards, except. for

safety considerations, the content of the
workday, including without limitation
workload factors, except for safety
con51derat10ns, the quality and quantity

of services to be offered to the public,

and the means and methods of offering those
services.

4. Notwithstanding the provisions of any
collective bargaining agreement negotiated
pursuant to this chapter, a local government
employer is entitled to take whatever actions
may be necessary to carry out. its responsibilities
in situations of emergency such as a riot,
military action, natural disaster, or civil
disorder. Such actions may include the
suspension of any collective bargaining agreement
for the duration of the emergency. Any action
taken under the provisions of this subsection
shall not be construed as a failure to negotlate
in good faith.

5. The provisions of this chapter, including
without limitation the provisjons of this
section, recognize and declare the ultimate
right and responsibility of the local government
employer to manage its operation in the most
efficient manner consistent with the best
interest of all its citizens, its taxpayers,

and its employees.

6. This section does not preclude, but

this chapter does not require the local
government employer to negotiate subject matter
enumerated in subsection 3 which are outside

the scope of mandatory bargaining. The local
government employer shall discuss subject

matters outside the scope of mandatory bargaining
but it is not required to negotiate such matters."
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VI. Conclusion .

We respectfully urge this Committee to give
' careful consideration to the position of the League which
represents virtually all municipalities in the State.

On behalf of the League, 1 sincerely appreciate
the opportunity of presenting this statement to the Committee.
I would, nevertheless, HF pleased to respond in writiﬁg ;o
any questions which the members of this Committee may wish

to raise based upon the foregoing statement.

o0o
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P.ELR.C. DICPUTES DL

JEFFREY Bl PENER
FARCHT IV DERECTGR
PUBLLC EMPLOYMENY RELATIONS COMMIGHTON

MARCII 26, 1976
Mr. Chairman and Members of the Assembly Labor Committec:

My name is Jeffrey B. Tener and I am the Executive Di-
rcctor of the Putlic Emplloyment Relations Commission. I weclcome
and appreciate the opportunity to appear: before you as‘you
commence deliberations regarding the legislative proposal which
emanated from the Public EmploYer—Employee Relations Study
Commission. That recport was presented to the Governor and tho
Legislaturce on February 2, 1976 after more than a yéar of prcpara-
tion. I, too, would like to commend the Study Commission chaircd
by Decan Lester and which counted two members of this Committec,
Assemblymen Jackman and Littell, among its members, for what I
regard as an outstanding and comprehensive study of public sector
labor relations. - This area, of course, is highly complcx and -
inhcréntly controversial and it is my impression that the Study
Commission approached its task with an open mind and conducted
itself evenhandedly throughout the period of *ts existence. |

The Public Employment Relations Commission was crcated
in 1968 with the enactment of Chapter 303 of the Laws of 1968.

The New Jersey Employer-Employee Relations Act gave to public
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cmiployee:n: == State, county, municipal, cchool -’“:Zlil"_if,‘{., cto, -
tho right to ofganizc and to ncegotiate collcecclively concoerning
griocvances and Lormgs and_conditjons of cmployment.

The Act established the Public BEmployvment Hf:l;:Lim.:‘.
Commission to adminigtcr the statute. The Commisegion iz a
scvcn;mcmbcr, tri-partite bhody with Ewo reprecentatives of public
omployars,'two'rcprcscntativcs of public cmployece organization:s:,
and three representatives of the public. These members arc
appointed by thc‘Govcrnor with the advice and conzent of the
‘Senate for threc ycar terms.

The Commission is empowered to resolve disputes rcgard-
ing the scope and composition‘of negotiating units, to determine
~ whether any cmploYce organization represents a majority of
‘cirployces in an appropriate unit, to assién mediators to assist
the parties in-resolving disputes over terms and conditions of
cmployment, to appoint fact-findcrs who make recommendations
‘fbr the scttlcmént of disputes which are not resolved in mecdiation,
and to appoint arbitrators for the resolution of grievanceé’when
the agreement5~bctweén the parties provide for arbitration.
Additionélly, prior to the decision of the Supreme Court in the

. 1
Cooper case in June, 1970,—/ the Commission undertook to enforce
thé rights provided by the statute.

It was not until 1974 that the law was amended by
Chapter 123, Laws of 1974 to authorize PLERC to prcvent specified

unfair practices. At the same time, other amendments were adopted

1/ Burlington County Evergreen Park Mental Hospital v. Cooper,
56 N.J. 579 (1970).
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fnchiding the Ffoltowineg: PRRC T cnpowocred Lo et e iy whiet ey
ablors in dispule are witliin the scope ol collective neGolio-
t:i\)n:;; PERC o o adopl rvulen to requlalboe the Line b o
ment ol negobiation:s: and ol LII()‘ .ixq:ﬁ Litulbion of dawmcsne orocedssg
to assurce full opportunity for necgotiatione and the roszolution

of impassces prior to public caployers!' fcquircd budgci submiszion

dates; thoere 1s to be a fuil-time Chairman who iz to scerve as

Chict Ixccutive Officer and Administrator of the Cormmiscion; the
torms "managerial exccutives" and "confidential crmployecz” arc

5
defined and excluded from the coverage of the Act; the cost of
fact-i{inding was shifted from the partics to the Coﬁmission; the
lﬂw now provides that negotiated gricevance proccedurcs shall be
ulbilized 1'():1' any dispute chm‘cd by the terms of the agrecmoent; _

_ ]
the phrase "...nor shall any provision hercof /Cf the Act/ annul

or modify any statutce or statutes of this State" was deleted and

replacaed with the phrase "...noxr shall any provision hercof annul

or modify any pension statute or statutes of this State" (emphasis
added); and the Commisgion in conjunction with the Iastitute of
Managemnent and I;;xi)())‘ Relations of Rutgers Univergcity is Lo
dovelon and maintain a program for the guidance of both public
omployurs and public cmploycos in cmploycc—r?naqcmcnt reiations.
At thc}same time that those amendments, which became
c¢ffective January 20, 1975, werce cnacted, the Governor signed
another bill passed by the Legislature which created the Public

Imployer-Fmployce Relations Study Commission.
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I \’mm‘lxlw Like to addves:s the proposalns of bhe Stady
Commission. vaun’Lhc Lri-partite erucLurc ol Lhe Publie
ldniyi].())fn\(rx)li Reladt: i()ll:;"(f()ﬂlnleIBf;;l(ﬁll , it in nolb surprising that the
.(‘gunmi::::inn 15 not nn.u'xim(fu:: on oail ?:;::lu-:;. Foahall indicate
to you thosc proposdls on which the Commissicn has taken a
‘ppsitioﬁ‘aﬁd with which the Commission is in agrecment. With
respect to several of the proposals, Ishall cxpress my persdhal
qpinion. I will make it clear whether I am expressing the
position of the Commission or my own views in thig tcstimony.
~Individual mcmbérs_of the Commicsion or spokcesmen from the organi-
zations with which thcy are associated will present the views
of thoéc organizations; I do not presume to speak for any of
thusc‘organizatiohs.

I shall go ﬁhrough Asscmbly No. 1448 and discuss cach -
of thevproposed amendments. An identical bill, Scnate No. 1066,
also has been introduced, sponsorcd by thrce of the four members
'of the Senate who served on the Study Commission: Senators Dumont,
McDonough,'dnd Orecchio. The fourth Senat;r who served on the |
'StudyvCommission, SenatorvGreenberg, has introéuced another bill,
Senaté Nb; 1140, which is similar to the proposal of the Study
Commiésionrbut with two differences. I shall identify those
diffcrences aé they appear in the bills.

The Study Commission has proposed the insertion of the

words "...and proccdures providing finality or the resolution

of public employer-employee disputes..." in the polidy statement
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the study Commission proposed tﬁut the dc;imiLion o
the torm "public cmployers” L&:.uucn<ux£ to includc bi-gstatce
agoneies provided that such coverage is permittoed by the toerms
oi thae compact: éstab@iuhinq such bi-state agencics (Lincs 17
to 19 oi section 2 on page 2). whis proposal ic onc with which
the‘Comminsion agrees and which the Commission urgced the Study
Lomml sion to adopt.

The Study Commission rccommended that the definition
of the term "managerial exccutives" be amended to-include "agsic-
tant superintendents" in school districts. The present law
excludes the "assistant superintendent” of the district and it is
not clcar in that definition whether aSéistant superintendents
in those districts where there is morc than onc assistant
suberintendent are to be included. If that language is to remain
in the statute, I would suggest the usce of the term "assistant
sumellntcnuontf" to clarify the status of assistant'superiﬁtenf

dents in districts with more than onc azssistant supérintcendent

~

(Lines 51 and 52 of Section 2 on page

The Study Commission has recvmmend ed that all employees

of thc Commission be considerced “"confidential employees" (Lines
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57 ﬂnd.SS_Qf Soction é on page 3). While I helieve that
émﬁloYées of the Commission sﬁould not be included in ncgotiating
ﬁnits which include other cmployces or -be reprezented by
empioyée oggahizatibns which foprcsent other cmployees, I do not
 believe that employeé®s of the Commission should be denied the
protecfions of the Act. This could perhaps be accomplished by
indica{:ing' in Section 7(h) on Line 245 of page 16 of this bill,
‘that émplofees'of the Division of Public Employment Relationé
‘shall hot be reprcsentedvby an employee.organization that
represents other cmployees.
The Study Commission has proposed the insertion in

’sédtion 3 of the Act of a definition of the term "supervisory
emﬁlpyees" and has proposed, in addition to the existing criteria,
t@at the power to "evaluate" be considered in determining whether
~a; employee is a supervisor (Lines 59 to 61 of Section 2 on
;pagé 3). Whilevthe Commission would not: oppose the inclusion
in this‘sectioﬁ of a definition of the term "supervisory employees",
thevCommiSsion has not taken a final position supporting the |
addition Sf the pbwer-to evaluate as a factor to be considered.

’ The Study Commission has proposed the inclusion of a
_definitioﬁ of the term'"negotiate in good faith" (Lines 62 to 70
of scction 2 on page 3).' That definition is almost identical
[ '.té the definition contained in the National Labor Relations Act
:and seems to me to be consistent with the decisions of the

Commission in unfair practice cases issued to date. However, the
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Commission has not indicaoted its support for Lhe inciucion of
o definition of this terin in the slacute.
‘the changes proposed in lines: 9 throw s 31 of Scetio.,

3 on page 3 sinply scrve Lo make the statement of the Comaission'

'

arcas of activity cexpressed in that scction consictent with the
powers granted to the Commission in other sections of thé law.
Thcse changes .seem to me to clarify that scction and I wvould
enddrsc them.
The Study Copmissioh has recommcnded‘that the Commission

;bé_authorisz to appoint and employ a general coﬁnscl and such
other attorneys as it may require (Lines 18 to 34 of Scction 3 on
page 4). This amendment would conform the law to existing practice, |
"\./\z’hi.:]n l:lﬁ‘: Commigsion at the present time:ocmploys ils own counsel
and lis enjoyed complete discretion in selecling counsel, it
.wquld cnhancé the anppcecarance of independence of the Commission
if the law specifically provided for the appointment by the
Commission of counscl. 'his appearance of independence i \/csx%t/
important for the Commission if it is to continuc to c¢njoy accoept-
~ability as a truly ncutral agoncy. Accordingly, I would éndorsc
_the Study Commission's proposal in this arca.

| On Linc 12 of Scction 4 on pagé 4 of the bill, the
Study COmMission has rccommended the insertion of the words "in-
cluding procedures providing finality". Again, this addition

conforms to subscqucnt substantive amcndments and will be

discussced subsequently.
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The remainder of that section relates to proposed
changes regarding the composition of the Public Employment
Relations Commission. Essentially, the Study Commission has .
proposed that the present £ri—partite commission be replaced
by a three-member, full-time commission appointed by the Governor
‘for terms of six ye;rs (Lines 15 to 58 of Section 4 on pages
4 to 6). The Commission is not unanimous on this issue. 1In
July 1973, the Commission voted by a 5 to 1 margin to adopt a
position calling. for the creatioh of a nine-member commission
with five public voting members and four non-voting advisory

members of whioh two would represent the interests of public
employers and two would represent the interests of public employee
organizations; I do not believe that the Commission would take

a similar position today. I would like to point out that,

because of the Conflicts of Interest Law, Commissioners Hipp and

Hurwitz, for example, are not able to participate or vote on

matters relating to education. This situation should not be

é permitted to continue in my judgment.
The Study Commission has recomme&ded several changes in
Section 5, lines 48 to 69, on page 7 of the bill. Essentially

these changes would provide that proposed new rules or modifica-

tions of existing rules changing working conditions which are
covered by a collectively negotiated agreement, are to be negotiated
with a majority representative before they are eStablished.

- Additionally, the bill provides that public employers "shall not
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be required to negotiate collectively any term or condition
of employment concerning matters of intrinsic managerial policy

or function or that contravenes any constitutional or statutory

mandate."

At the present time the law provides for the negotiation
of proposed new rules or modifications of existing rules govern-
ing working conditions before they are established. The amend-
ment would apparently ‘1limit this obligation to those working
conditions which are covered by a collectively negotiated agree-
ment. Also, the présent law does not limit a public employer's
obligation td'negotiate regarding terms and conditions of employment.i

| This is one of the two areas in which the bill introduced
by Senator Greenberg differs from the Study Commission's proposal.
Senator Greenberg has proposed that the present statute be un-
changed in this area. The Commission has taken no position re-
garding these mattefs;

The Study Commission has proposed that the definition of‘
grievance procedure which appears in the statute be narrbwed and
- that the parties be obligated to include binding arbitration as
the last step of all grievance procedures as a means of resolving
all grievances except those items or provisions that the pa;ties
‘specifically exclude from this provision (Lines 70 to 87 of
Section 5 on pages 7 and 8). h

The bill introduced by Senator Greenbe:g would retain
the existing definition of grievance procedure and would simply

require that the last'step of such procedures must provide for

binding arbitration as a means of resolving disputes.
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While at one time the Commission did go on record

. in support of the concept of binding arbitration of grievances,

the Commission has not taken a position on these pafticular
proposals."
~ The otheé‘changes contained in this section on lines
88 te 97 are largely procedural and would seem to me to be
acceptable.
| The Study Commission has recommended clarification of
the.existing statute by limiting the unfair practice provisions
of the Act to public employers and public employee organizations.
These changes make clear that it is public employers and public
employee organizations which are prohibited from engaging in
unfair practices and I em certain that this was the inteﬁt of
the Legislatﬁre. Therefore, these changes should be supported.
The Study Commission has recommended that a party
allegihg é violation of the Aet should file a "complaint" as
opposed to a "charge" in unfair practice cases (Lines 39 to
71 of Section 6 oﬁ pages 9 and 10). As I ;Ldicated in testimony
to the Study Commission, it is awkward for an agency such as PERC,
which is ealled upon to assist the parties in achievinglvoluntary
agreements, to issue complaints in unfair practice'cases. Particu-
larly in view of the fact that the charging party under the
statute prosecutes the complaint, I believe that it would be
better for PERC to simply hear and decide the matter without beihg
called upon to issue complaints. This problem can be avoided

in several ways. In New York State the charging party simply
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- prosecutes the charge and it is not converted into a complaint.
This is the way PERC operated prior to the Cooper decision in
1970. In Wisconsin and Michigan, the charging parties file
complaints so that it is not necessary to convert a charge
into a complaint. I believe that the recommendations of the
Study Commission in this area should be adopted.

The Study Commission has recommended that PERC be

given the exclusive power to make determinations as to whether

matters in dispute are Q&thin the scope of negotiations. Also,
they have recommended that the Commission specify whether or

not a subject is a required or permissive subject of collective
negotiations (Lines 72 to 80 of Section 6 on page 10). The
Commission has taken no position on the question of whether PERC

should have exclusive jurisdiction to render scope determina-

tions. However, it is my opinion that this jurisdiction should
be exclusive with the Commission to assist in the development

of a consistent body of law in this area. All such decisions,

of course, are subject to appeal in the Appellate Division of
the Superior Court. I might note that the Commission's rules
and decisions recognize the existence of permissive and mandatory

subjects.

The Study Commission has recommended “the addition of
provisions in the unfair practices section of the Act giving
the Commission the authority to issue subpoenas in unfair practice

cases and setting forth a procedure for the enforcement of such
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subpoenas (Lines 95 to 109 of Section 6 on page 10). Although
I am satisfied that thé legislative intent is clear with
regard to PERC's unfair practice subpoena power, I believe that
it would be helpful for the statute to specifically authorize
the issuance of subpqenas in unfair practice proceedings.

Undoubtedly, the most important area addressed by the
Study Commission relates to impasse procedures. Although there
was only 1 strike of teachers in 1974-75 and only two strikes
of teachers in 1973-74, there have been approximately 15 strikes
of‘teachers in this school year. Accordingly, the subject of
impasse procedures has received considerable attention of late.

The present impasse procedure provided by the iaw calls
for mediatidn and, failing agreement through mediation, fact-
finding with recommendations for settlement. These processes
are to take place within periods of time established by the
Commission and related to public employers' required budget sub-
mission dates. There is no finality associated with the process.
In the absence of a voluntary agreement bethen the parties, no
one is empowered to impose a settlement upon the parties nor are
public employees authorized to strike in an effort to persuade
the employér to make a more favorable offer.

At least partly becauée-of the frustrations associated
with this process, manifested to at least én extent by strikes
ofvpublic employees, the Study Commission undertook to develop

a system which would, as a last resort, provide for finality.
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The proposal which they have recommended calls for a form of
final offer arbitration. The arbitrator is required to choose
between the final offer of each party on economic issues as a
package and between the final offer of each party on each non-=
economic item in dispute on an issue-by-issue basis;

The Public Employment Relations Commission has not
taken a position regarding impasse procedures. However, the
Commission has indicated an interest in final offer arbitration
as a means of resolvingldisputes although it has not endorsed
that mechanism. |

The Study Commission has also included within the section
relating to impasse procedures several other provisions with which
the Commission is in agreement. The Study Commission has recom- -
mended and the Commission éndorSes a provision permitting the
Commission to intervene in disputés on its own motion. Also, the
Commission supports the concept as recommended by the Study
Commission of protecting the confidentiality of information given
to individuals who are serving in a mediatory capagity.

I ﬁightbindicate to you that there has been a tremendous
increase in the demand for mediation and fact-finding services.

In fiscal year 1974, we received 390 requests for mediators and
110 requests for fact-finders. In fiscal year 1975, there were
610 requests for mediators and 230 requests fot fact-finderé,
This year, we have assigned over 825 mediators and over 425

fact-finders. The proportion of cases which has been resolved
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in mediation during that period has declined from approximately
three of four in 1974 to one of two in 1975 and to two of five
this fiscal year.

The Study Commission has recommended that subpoenas
issued by the Commission in representation cases should be
enforceable in the Superior Court by Commission application for

compliance (Lines 219 to 221 of Section 7 on page 16). This pro-

posal‘Speéifies a procedure for enforcing Commission subpoenas in
b representation cases and I would support it.

'In view of the Study Commission's recommendations re-
garding'impasse»procedures-and their recommendation that a form
of'afbitratién be impbsed upon the‘parties in the event of the
parties! failure to agree upon an alternate method of settlement,
it seems to me that the Study Commission's recommendation on

" Line 3 of Section 8 of page 16 of the bill iimiting the proVisioﬁs
of that section.to private employers would be appropriate.

The Study Commission has also recommended that the
research and training function of the Inét}tute of Management
and Labor Relations‘of Rutgers University be expanded to include

% data collection and analysis and training of mediators, fact-

1 finders and arbitrators. While it seems to me that the Institute
has in fact been providing those services, it certainly does not
huft to spell them oﬁt and, particularly if the Study Commission's
impasse ?rocedure recommendation, or something similar to it,
were'enacted, there would be a greater need for data and trained

_arbitrators than there is today (Lines 1 through 16 of Section 9
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on page 17).

Section 10, lines 1 to 24 on pages 17 and 18 and Section
11, iines 1 through 11 on page 18 of the bill call for the es- |
tablishment of a Council on Public Employment Relations and
identifybcertaip functions to be performed by that Council. This
. concept is somewhat similar to the one endorsed by the Commission
several years ago although, és‘I indicated, the Commission has
not taken a position'recintly on the composition and structure
of the Commission.

It seems to me that the Study Commission's recommenda-
tions regarding the'effective date of the provisions of the Act
would permit a reasonably smooth transition assuming, of'course,
the appointment and confirmation of the members of the Commission.

I Qould iike to thank you for giving mé the opportunity
to discuss these matters with you. The complexity of ﬁhe subject
matter makes YOur task extremely difficult. if I can assist you
by providing inforﬁétion regérding the Commission's experience in
the past seven years-or in any other way, I will be delighted to
1do so. I would be happy to try to answer any questions the

Committee may have. Thank you.
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STATEMENT BY THE AMERICAN FEDERATION OF
STATE, COUNTY AND MUNICIPAL EMPLOYEES, COUNCIL NO. 1 TO
THE ASSEMBLY LABOR, INDUSTRY AND PROFESSIONS COMMITTEE
' CONCERNING ASSEMBLY BILL 1448. ,

Mark Neimeiser, Associate Director, Council 1, AFSCME

When the Legislature unanimously passed the original Public Em-
ployee Relations Law ‘in 1968, we believed that it grahted broad rights to
[ public émp_lc;:yées to negotiate concerning terms and conditions of employ-
| % me‘ni:, which had previously been dictated by management. Section 10 of
the law (N.J,S.A, 34:13A-8.1) contained a provision stating that it would
not annul or modify existing State statutes. All of‘the labor organizations,

including our own, which had fought so hard for this legislation, had viewed

that provision as merely preservigtenure and civil service rights for the
affected employees and not as an exclusion or a limitation upon the scope

of negotiations, Unfortunately, 'in a series of decisions, the Supreme Court

had interpreted that provision to preclude negotiations on terms and con-
ditions of employment where such matters have been considered part of

development of management policy. See Board of Education of Englewood

vs. Englewood Teachers, 64 N.J. 1 (1973); Bur‘lington County College Faculty

Aséociatiqn vs. Board of Trustees, 64 N.,J, 10 (1973); and Dunellen Board

of Education vs. Dunellen Education Association, 64 N.J, 17 (1973). In

those cases, the court urged the Législature to provide a more definitive
definition of negotiable items.
In response to the court's admonition, Senate Bill No. 1087 was

introduced and after months and months of debate, pxjovided the clariﬁ—
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cation which the courts sought. In adopting Section 6 of what was to become
Chapter 123 of the Laws of 1974, the Legislature changed N, J.S,A. 34:13A-
8.1 to provide that only pension statutes may not be annulled or modified.
Thus, public employee representatives were now given the authority which
they believed they had originally: to negotiate in good faith concerning the
basic terms and conditions of employment which had too often been ruled

as managerial prerogatives in the past.

- At the same time that the Legislaturé was amending the Public
Employment Relations Law, it created the Stlidy Comr_niss‘ion, whose
majority has now recomm_end;d Assembly Bill 1448, for adoption. Section
5 of this bill seeks to completely' destroy one of the few protections which
public employees have been able to cling to, namely, the prohibition against
management unilaterally imposing changes in terms and conditions of em-
ployment. That section would eliminate from Section 7 of the present
statute the requirement for negotiations prior to any alteration in work
rules affecting terms and conditions of employment. In its place, the
proposal would proscribe such unilateral changes, only if the altered terms
of employment are contained ih an existing contract.

Lets face it. Since publicv employees have not been allowed to strike or
delay or withhold their services in any manner, they come to the negotiating
table as second class citizens. They do not have anywhere near the étrehgth
of managemeﬁt at that table. Too often, state or local governments announce

in advance what they will give in increased economic benefits, 'if only the

union would settle." With inflation racked members, the union is put under




tremendous pressure to settle for contracts which do not cover critical
nonfe_conomic'are'as, and in some case, economic areas as‘well; to ob-
tain vthene salary increases. Therefore, if this provision is adopted, manage-
ment will‘sitj:' back and insst that a contract not include critical matters of
| }irn‘»port'anczg t»o.em'ployees,A and delay as long as they choose, before av trun-
cate'dv ’contract. is finally entered into by the: parties. We foresee management
then undértaking the most drastic changes on items not covered in such an
agreeifnent, ‘such as layoffé, shift changes, cafeteria and housing services
and displacing employees with contracted services or with federally funded
employeés and an endless array of other changes which control an employee's
life on and off the job and management now must negotiate. |

Further, it is completely unrealistic to expect even the most com-
préhensive labor contract to nover all eventualities which inight occur during
the contract period. Who would have anticipated two years ago for example,
that Glen Gardner or Menlo Park Diagnostic Center would be shut down, or
t.hat‘ entire units of government would be eliminated by several counties
under fhe‘Optionalv Charter Law. with its devasting impact upon the hun-
dreds c}f employees involved. When our ,Legi;slature. provided in Section
7 of the 1968 law, that work rule changes must ‘ge negotiated prior. to
ihei.r _implementation, it wisely adopted one of the bedrock concepts of
the. private 1abor i'elations sector. That provision guarantees that mutual
problemsv, -which might noi: have been foreseen, will be resolved at the
negotiating table as they arise. The loss of this protection, as proposed

in Section 5 of Assenbly Bill 1448, would be a disaster.
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Section 5 of the bill vallso proposes a management rights clause,
which would prevent negotiations in areas deemed to be intrinsic mana-
gement policy. vThus, ‘on the one hand employee organizations are stripped
of their legal right to insist upon negotiations concerning work rule changes,
unless it is covered in a contract; and on the otherhand, are prevented from
négotiating those same kCOI’ltI‘aCt terms in a wide spectrum of areas now
labeled intrinsic managerial ‘policy. |

The New Jersey Legislature has rejected repeated efforts in the

past to incorporate a manggement prerogatives section in the Public Em-

ployment Relations Law. In 1968, Governor Richard Hughes conditionally

vetoed Senate Bill No. 746, and in page 4 of his Vet§ Message urg‘ekd the
Lebgislature to include managerial initiatives. Three days éfter that message
was issued, the Legislature unanimously arrode the veto, and enacted Chapter
303, the basic Public Employment Relations Law. In 1971, Governor William
Cahill conditionally vetoed Assembly Bill 520, which wQuld amend the stafute
to provide unfair practice juris;diction. He urged the inclusion of an expressed
management rights provision in the law., The legislature agairi refused to
adopt such a provision, and that bill diéd. in. 1974, further aittempts were

" made to insert the management rights section in Senate Bill 1087, and after
extensive debate, that éttempt féiled and Chapter 123 was adopted in its
.presént form. Now for ihe fourth time, this Legiglature is asked to adopt
language which it has steadfastly, and wisely, refused tdaccept in the past.

We have been living under the terms of Chapter 123 of 1974 for little

over a year. The Public Employment Relations Commission has now deter-
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mined a number .of unfair practice charges and has begﬁnb to _defiﬁe the -
scopé of negotiation, in the framework of that new lav‘;. With the in's}ert:-A
ioﬁ of the management righté clause and. the elimination of the protection
against unilateral .changes in working conditions, all of th'e work of that
Commission will be mooted. We will again be brought back to the daYs,‘
even preceding 1974, whénh public émployers could pretty much do what they
want in affécting the liize,s of ‘their efnployees, providing the minimal pfo-
tections afforded by civil service and comparable tenure statuteé are ad-
| héred to.

| While Assembly Bill 1448 provides for a substantial curtailment
in public employee rights, it fails to provide something ‘which public' em-
ployee organizations must have in order to adequately serve the people that
they represent, namely, the provision for an agency service fee. Ih Sg(_:tion’
7 of the pfesent law, public employee representatives afe obliged to re-
pfesent all members of their units even if they refuse to pay any union
dues or join any labor orgahizétion whatsoever.. Our union has spént literally
thousﬁnds and thousand of dollars in complying wigh that provison. But yet
our courts have ’determined that the first sentence .of Section 7 of the_»,]:aw,
which allows public e‘mployees to refrain from joining .or a;sisting em-
p1057ee organizations, prohibits either an agency shop or a sérvice fee.
Without an agency shop or a service fee, it is almost financially impossible
to‘c}arry out the mandates of the present law. And once more it is grossly
yinfair to both the employee organization énd its members, who must not only

shoulder their own burden but thousands' of others who reap the samsa benefits




but refuse to share any of the costs.
We believe that it is absolutely essential that the first sentence
of Section 7 of the present law be amended to provide for public employee

organizations to. assess employees who are not members, a service fee

amounting to the costs for negotiations and grievances which the organiza- { . Cha;

: : Emp.

tion handles on their behalf. C. .

In closing, we also wish to note that we find the attempt at im- a p:
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passe resolution in Section 7 of the Bill, to be quite un- : und
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would strongly suggest that a provision be considered for traditional 3?;
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ASSEMBLY BILL No. 1448

An Overview

By Francis A. Forst

Assembly Bill No. 1448 is the product of a study made under
Chapter 124, P. L. 1974, to provide necessary changes of the Public
Employer-Employee Relations Act (c. 100, P. L. 1941 as amended by
c. 303, P. L. 1968 and c. 123, P. L. 1974).

~ A

For whatever reasons or by whatever means, A-1448 is entirely
a pro—employer, anti-employee bill. While it purports to grant to
employees and employee organizations certain rights non-existent
under present law, it does not grant anything which employers and
‘employee organizations may not already agree upon by mutual consent.

While A-1448 compels binding arbitration in two areas, griev-
ances and negotiation impasses, it permits exclusion from the former
all agreed—-upon matters and non—-contractural matter. In stating
that "megotiations in good faith" does not require '"either party to
agree to a proposal or require the making of a concession,'" impasse
arbitration is questionable. The wording of '"weighted issues'" re-
strictions on arbitrators nullifies any practical result.

On the other hand, A-1448 severely limits existing rights of
employees and their organizations. Gone is the strong language of
enforcement of unfair labor practice. charges. Gone is the require-
ment that '"Public employers shall negotiate written policies setting
forth grievance procedures...'" Gone is the right of employees to
"appeal the interpretation, application or violation of policies,
agreements, and admlnlstraflve decisions affecting them..."

Gone is the tri-partite commission which provided inmput and a
listening post for employees before, during, and after decisions are
made . Gone is the right to negotiate all terms and conditions of
employment. 'Gone is the protection that ”pqoposed new rulesor modi-
fication of existing rules governing worklng conditions shall be ne-
‘gotiated before they arc established.

Gone is the hard—-won provision that nothing contained herein
"shall annul or modify any pension statute or statute of this State,"
thereby restoring the divine right of kings to employers. Gone is
the statutory mandate that when an agreement is reached '"it shall
‘be embodiced in writing and signed...”

A-1448 provides some minor cosmetic changes in the PERC law as
to language and clarity. However, none of these changes are needed
1 under existing procedures and certainly these changes do not require
4 an entire revamping of the law or the employer-employee relationship.
i These technical amendments could be introduced and adopted with the
support and assistance of all parties without the controversial pro-
visions of A-14118. .

Because of the substantial language changes and introduction of

new provisions, A=14148 cannot serve as the basis for effective im-
provement of Lhe PERC Jaws and should be by-passed in favor of some
meaningful legislation specifically drawn to problems in New Jerscy.
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ASSEMBLY BILL No. 1448

- An  Analysis

By Francié Al Forst

Assembly Bill: No 1448 is the product of a study made under
Chapter 124, P. L. 1974, of the Public Employer-Employee Rela-
tions Act approved April 30, 1941 as amended by Chapter 303,

P. L. 1968 and further amended by Chapter 123, P. L. 1974,

This analysis will follow the law in sequential order and
will not be according to importance or impact of each proposed
change. However, major, significant changes will be emphasized.

1. In Section 3, Page 2, beginning with Line 17, the law extends
its coverage to bi-state agences provided such coverage is per-
mitted by the terms of the compacts establishing such bi-state
agencies. We know ofino such permissible compacts.

2. Section 3, Page 3, Line 57 removes PERC employees from coverage.

3. Section 3, Page 3, Line 59, et.seq., redefines '"Supervisory
Employees" by inserting the power to "evaluate'" and then adding
to this and other powers already established (hire, discipline,

"and discharge), the phrase "or to effectively recommend the same."

Each change would further erode negotiating units and attribute
non~supervisory functions to supervisory employees. Many tech-
nical and professional employees "evaluate'" the work of others
without assuming the authority of "supervision" although they
may be "in charge'" of a project or the '"lead" employee assigned
to the job. The phrase "or to effectively recommend the same"
is argumentive, indefinite, and, in public employment, describes
every employee. Those possessing the POWER to hire, discipline
and discharge are supervisory; those who do not have such power
are not. ‘

4, Section 3, Page 3, beginning with Line 62, the term "negotiate
in good faith" is defined and includes the following: "...but
such obligation shall not compel either party to agree to a pro-
posal or require the making of a concession.,"

The obligation, thus eliminated, removes the entire essence of
negotiations in public employment. Negotigtion must mean the
requirement to agree to a proposal or make concession otherwise
employee organizations must have the right of sanction (work

stoppage, job action, etc.) In private employment, this right
of sanction exists and, thercfore, cmployers are not compelled
by law to agree to a proposal or make a concession. This pro-
vision would require a quid pro quo of sanctions.

5. Section 5, Pages 3 and ‘1, has some cosmetic changes including, on
Page h, Line 18 et scq.y provision for PERC's engaging General

Counsc! and other attorneys which it already does.
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‘Assembly Bill #1448 o Page 2
An Analysis - By F.A.Forst : March 1976

6."Section 6, Page 4, Line 12 gives the Commission power to es=
tablish rules and regulations "including procedures prov1d1ng
finality'" whereas no such power presently exists.

7. Section 6, Page 5, throughout, changes the make-up and struc-
ture of the Commission reducing the number from seven to three,
eliminating the employer and employee representatives, provid-
ing for full-time members (present law. provides only the Chair—
man shall be fulk time), extending the terms of the Commission=
‘ers from three years to '"one...2years; one...4 years; and the
chairman...6 years."

3 There is no indication that a full-time commission will serve

it any interest better than the present, tri-partite commission
which has worked well since PERC's inception. The only valid
"objection to the tri-partite commission is the conflicts-of-
interest statute and interpretations which should exclude the
PERC commission. On the other hand, the advantages of the tri-
g partite COmmissiqn have been overlooked and buried in a manage-
. ‘ ment effort to gain total control of the decision-making body

E v overseeing the PERC law. Based on present and past experience
in New Jersey, there is no reason for the public or employee
organizations to have confidence in an all-public commission.

3 Notwithstanding this, the terms of office are dangerous, pro-

k. viding first for the replacement of one member, then two, and,
in six years, all three. This is fraught with all the dangers
of a one-sided public commission. Lastly, the cost of a full-
time commission of three persons far exceeds the cost of the
present structure of seven commissioners and is wasteful.

8. Section 7, Page 7, beginning with Line 52, eliminates the present
requirement that "Proposed new rules or modifications of existing
rules governing working conditions shall be negotiated with the
majority representative before they are established" and substi-
tutes the following: "After the effective date of this act, pro-

v posed new rules or modification of exlgtlnq rules changing work-

3 ing conditions covered by a collectively negotiated agreement

shall be negotiated with the majority representative before they

are established.

This proposed change effectively destroys the present intent of
the law. Not only does it restrict negotiations to 'covered"
items but it also fully permits establishment of rules unilat-
erally on matters non-existent at the time of negotiations.

By removing the word '"governing'" to the word ''changing," the new
proposal would give carte blanche to management and require the
challenge to be put forth by the employee organization.

3

9. Section 7, Page 7, beginning on Line 66 contains the following
new language: '"Public employers shall not be required to nego-
tiate collectively any term or condition of employment concerning
matters of intrinsic managerial policy or function or that contra-

venes any constitutional or statutory mandate,"
This paragraph completely annuls the Public Employer-kEmployee
Relations Act and makes all discussion and controversy a mockery.
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Assembly Bill #1448 | Page 3
An Analysis - By F.A.Forst ' March 1976

()°

10.

11.

Continucd

For the first time, the law would permit the non-negotiation
~of what are expressly '"term(s) or condition(s) of employment"
and would introduce two criteria: (1) intrinsic managerial
policy or function and (2) constitutional or statutory mandate.
These were the specific two objections raised by employers from
the beginning of time relative to pre-PERC and post-PERC days
and the bases for court injunctions, refusals of arbitration,
and a host of anti-employee actions and propaganda. The very
purpose of the PERC law is to provide for the negotiability of
employees' terms and conditions of employment. All matters of
terms and conditions of employment fall within the two categor-
ies of exception proposed.

It was for the specific exclusions above that Ghapter 123, P. L.
1974 provided fqrﬁPERC to determine scope of negotiability and
the removal of all except pension statutes from exclusitivity.

Section 7, Page 7, Line 63 et seq. is eliminated and, apparently
substituted for with a sentence beginning on Line 53 and that in
Line 66, together with the phrase in Section 3, Page 3, Line 66,
"...and the execution of a written contract incorporating any
agreement reached IF REQUESTED BY EITHEZR PARTY...'"(emphasis added)

This change merely weakens the law further, removes from specific
requirement and puts over to casual requirement the need to write
and execute contracts. There can be no justification.

Section 7, Page 7, continuing on Page.8 and beginning with Line 70
on Page 7 changes the permissive negotiation of binding arbitra-
tion and makes binding arbitration of grievances mandatory while
limitting such arbitration to '"the interpretation or application
of the provisions of a negotiated agreement," modified by exclud-
ing further '"those items or provisions in the agreement that the
parties themselves, by mutual agreement, specifically exclude..."

This change takes away permissive binding arbitration.already in
existence and stringently limits the areas of arbitrability. It
is a cleverly worded section which appears to compel binding ar-
bitration but which, in fact compels nothingj relying on’ employ-

" ers to grant which items shall be arbitrable and requiring employ-

ee organizations to negotiate into an agreement all matters which

could give cause for. grievance including the unknown. In the past,

some employers.challenged their right to grant arbitration even
those Chapter 303, P. L. 1968 provided it. However, this chal-
lenge has been set aside by removing all but pension statutes
from prior domain under Chapter 123, P. L. 1974 and is no longer
valid, This provision would be acceptable if it just removed
the word, "may'" and replaced it with the word, "shall."
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13.

14.

15.

16.

17.

18,

Section 7, Page 8, bcgihning with Line 88 through Line 97 pro-

-vides some clarification of an existing provision concerning

the grievance procedure and establishes the effective date for
proposed changes in the law.

Section 1 of P. L. 1974, Chapter 123 is amended, beginning on
Page 9, Line 44 to change the PERC commission's authority and
break it into two parts, eliminating its decision-making power
on unfair labor practices. By dividing the authority into two,
the changes are in opposite directions, each of which weakens
the commission's ability to act forcefully.

In changing the word ''charge!" to '"complaint,'" the proposed law

merely infers that PERC has received a "complaint'" whereas the

present law clearly indicates that an alledged violation of the
law is a '"charge" which PERC has the authority to determine and
make findings and judgment.

Section ‘1, Page 10, Line 95 provides legal procedures for the
authority and power of the commission.

Section 6 of P, L. 1941, Chapter 100 is amended on Page 11, Line 16
provides the Commission can invoke mediation '"upon its own motion."

Section 6, Page 11, beginning with Line 24, elaborates on the use

of Fact-Finding with one significant change: it limits Fact-Finding
to "those issues ithat arc within the required scope of negotiations
unless the partics...agrec...aon "permissive’ subjects." (Provision
for "permissive subjects" appears on Page 10, Line 76) .

This proposal seems to remove from the table of negotiations all
permissive subjects unless otherwise agreed upon rather than have
these matters put to the Fact-Finder for informative and solution-
finding opinions. y

Section 6, Page 11, beginning on Line 33 and continuing through
Page 15 provides for various forms of final settlement of impasses
through arbitration, permitting optional selection by the parties
of one form prior to a fixed deadline date and requiring submission
to a form of fair-and-final-offer arbitration if no option is made.

Within the framework of these pages may be a better solution to
.the present system of impasses which leaves the parties to work
out their own solution after fact-finding. However, much of what
is proposed is fraught with nooks and cranies of deceptive and
mislcading language and, in some specific instances, especially
on Page 14, beginning with Line 131, narrowing the scope of nego-
tiations through fact-finding. Unfortunately, what could well
‘have been the bases for settlement of public employer—-employee
impasse scttlements short of sanctions has been stuffed with much
pro—employer language, climinating any specific advantage which
the "methods" of settlement might otherwise have.

Section 7, Page 16 and Page 17 has some cosmetic changes and on
Page 17, Linc 7, provides for extension of Rutgers involvement.

OR ~
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I am Sandra Walther, Executive Director of thé Rutgers
Cbuncil of AAUP Chapters and Executive Secretary of the New Jersey
Association of Collective Bargaining Agents. The Association is
comprised of the Rutgers AAUP which.represents the faculty,
teaching and graduate assistants at the University, the Professional
Staff Association, negotiating representative for the faculty and
_ professional staff at the New Jersey Institute of Teghnology, and
the Council of AAUP Chapters of CMDNJ, -which represents the féculty
at tﬁe College of Medicine and Dentistry of‘New Jersey. Together
‘wé represent over 4000 f&culty and staff at these three public

institutions of higher education.

We have been in negotiations with our respective
administrations since November, 1974 and, as of this date; are still
unable to conclude an agreemeht'for 1975-76. We have made use of
all the mechanisms currently available to us under the law, namely
mediation and fact-finding and yet, we have not reached closure
and have been largely spinning our wheels for the last five months,
with sporadic-fits of progress. The lack of procedures or legal
options to pﬁrsue beyond fact-finding is one of most seriéus defects
in the present law. Iﬁ the private sector, when a contract has
expired and negotiations are dragging, the motivation to reach a
settlement is enhanced by the fact that the employees have the
legal right to strike. There is a balance of forces and both sides
understand how to work within that context to maximize their interests.

Under our current situation, there is a gross imbalance
since, after fact-finding, employees have no further legal options
available to press a settlement forward. If management is not

motivated by "good will", it can prolong negotiations forcing the
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~ this respect. In studying the provisions of Al448, our question

"union to make major concessions to wrap up the egreement. Employee
representatives are at'such_a clear disadvantage under the current
iaw that it undermines the credibility of the process making the
time, effort and financial.resources expended on negotiations look
like an investment in a charade rather than in a bonafide relationship,|
It is our conviction that the public interest as well as

the interests of public employees will be best served by providing

-an environment in which powers are balanced so that the negotiations
process can really qork. We also believe thatyunless there are
clear and compelling reasons to the contrary, public employees
should have the same rights under collective negotiations afforded
to their cOﬁnterparts in the private sector under federal law.

We do not think public employees need be second class citizens in

is: "To what extent does this bill rectify current deficiencies

so>as to provide an appropriate balance of powers and bring public

sector negotiations into appropriate conformity with private sector
negotiations."

In our judgment, the provisions for terminal procedures
for contract negoﬁiations and the requirement ef $inding arbitration
as the ultimate step in grievance procedures are much needed steps
- in the right direction. While there are certain fine points in
these provisions that may not be ideal from our standpoint, we
believe the mechanisms to be drawn in a way as to allow the parties

to use them creatively in their negotiations to reach settlements

that suit their situations. Being pragmatic and realistic we could




live with steps in the right direction provided that there are not at
»the same time, steps that introduce retrograde motion, Therefore,
we must point out that we have serious reservations about several
areas in the bill which, from our standpoint, introduce new
imbalahces in the negotiations environment and thereby undermine

the progressivé'factors. I would like to speak to two issues in

more detail. _
Sectioﬁ 5 of this bill amending Section 7a, lines 53 thraugh

57 repreéént a severe erosion to employee representative rights.

Under the present law, terms and conditions of employment are protected
from unilateral managerial alteration whether or not they are
specifically addressed iﬁ a contract. The amendment Al448 proposes
_would érotect‘only work conditions covered in a contract. We see

this as a very distructive change for the following reasons.

1) It is very difficult to anticipate all possible
issues that could legitimately arise during the life of a contract.
While 'past practices' clauses attempt to freeze all working
conditions without specifically listing them, managemeht is normally
reluctanﬁ £o accept such.catch all clauses without detailed
"laundry listing“. A "zipper clause" in the law itself will
force employees to bring every possible issue to each round of
negoﬁiations and will make negotiations more complex and extended.
This would give a different flavor to the negotiations process.
Rather than seeing the contract as a clear adjﬁstment ofvspecific
known issues, which operates in a larger context of employee

protections, the contract would become the sole instrument for
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protecting employees against contingencies which might legitimately
arise during the life of the contract. It would encourage employers
to seek to exclude areas from the agreement since in excluding them;
they retain sole rights to change them. Thus, when genuine problems
occur which were not anticipated, the employees would have no right
to demand nggotiations to meet the problems. And let me stress,
when a problem is real,.both sides muét cooperate to solve it
constructively. It cannot be solved in a workable way unless there
is that cooperation. Wd believe that such "cooperation" must be
legally enférceable'and cannot be left to the discretion 6f
management good will.

2) While in geﬁera;, we would support'the view that
contracts should be as full and specific as the situation permits,
we would point'out that theré are certain areas where employer-
employeé relations operate successfully without formal language.
This is especially true in higher eduéation where the faculty and
the administration are professionals with the same background and
training and function as colleagues;ather than as adversaries.
Lines,betwéen educational policy decisionS‘ahd the impact on working
conditions are ffeqﬁently difficult to draw and such impact.cénnot
be clearly foreseeﬁ; especially when budget decisions affecting
‘educational - policy and impacting on work conditions usually océur
in a time frame thai does not necessarily conform to the negotiations
time table. |

for example, at our institutions, we are faced with
threats of massive cuts for fiscal 76-77, cuts that would lead to

layoffs of staff and increased workloads. If we must conclude our
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neéotiations before the budget is finalized, we would héve to
cover all contingencies.‘ But we do not know as yet just how
those contingencies will materialize or even if they wili materialize.
In such a situationa it is essential to both sides that the ability
to mget these situations as they crystallize be preserved. The
law must recognize such situations and provide for negotiations
uhder those circumstances. It benefits no one if management has
to force the resolution of such problems unilaterally. Wevwould
therefore urgeithat the preéent language of this section of the
law reﬁéin unchanged. |

Our second key coneernis in the séme section, lines
66 through 69. We see the inclusion of 'management rights'
languagé in the law as inviting far more problems than it could
posSibly resolve. In the first place, implying that there are
matters of "intrinsic managerial policy or function" without giving
operational definitions, could en;ourage management fo rely on this
phrase to limit the scope of negotiations. Such claims, challenged;
by the employee organization, wouid lead to prolonged scope of
negotiations proceedings where the clarification of this vague
phrase would have to be undertaken. The phrase in the law would
- not coﬁiibute to that clarification. It causes problems and solves
none. But it would have the serious defect of appearing to have
some meahing'and provoke’endless, unconstructive philosophizing.
(Having taught philosophy for tenvyears, I feel obliged to make
that observation.) It is a dangerous piece of window dressing
and invites a rigid and adversarial approach to negotiability

adjudication.
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We believe that the‘scepe ef negotiability is necessarily

a fluid’area and nust be resolved on a case by case basis. The
concept of "managerial policy" ahd the concept of a "term and
condltlon of employment" continually develop and evolve. As
’dlfferent kinds of employees, professionals and non profe551onals
_ achleve representatlon rlghts, the concepts become richer, more
“well defined, yet not rigid. This is again especially true in our
experience in highet education where our traditioﬁal collegial
structures and practices and our recently acquired rights under
collective bargaining are evolving inte a new relationship which
preserveé both elements. We do not believe that_collective
negotiations should straight Jacket employers and employees by
defining thelr relations in such gross terms that the historical
realities of different professions are submerged.f We would there-
fore urge that llnes 66 through 69 be deleted from the bill.
The same arguments would apply to the alteration of lines 75 and
76‘of this section and we would again urge that the current language
‘remain unchanged.

| The terminal procedure for final offer arbitfation is one
we would be willing to try as long as its mechanisms which seek to
provide a balanee of interests can be made to work equitably:v The ;
major danger we see here is that the appeal o} an arbitrationvaward
based onl"extrinsic evidence" could be abused by the ehployer

constantly charging that the award was contrary to the "interests

'ahd'welfare of the public". It is far 1essv1ikely that eﬁployee

organizations would be able to afford making such appeals based

on the factors critical to our perspective.
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Furthermore, by differentiating the economic and non
‘economic issues in terms of their operationél consequences, namely,
thc single package on the former, the problem of adjudicating
disagreements on definitions is exacerbated. If both areas are

- , Y

on an issue by issue basis, there would be no critical need to
dispufs what is an economic and what is a non economic area. But
if econoﬁic issues must be bunched in a single package, it would
be very imporﬁant to classify each item and disputes as to
classifications would prolong the process. We would therefore
urge that the single packége approach to economic issﬁes‘be
optional rather than required. |

Finally, in kecping with our conviction that,.wherever
possible, public employees shculd have the same bargaining capability
as employees in the private sector we would crge that Al448 be
amended to provide the legal right to bargain for agency service
fee provisions. It is.again inappropriate and unnecessarily
restrictive for the law to decide that such Frovisions-are against
the public or an employee's interest. To make such an area a legal
and mandatory subject of negotiations allows the parties to discuss
the substance of the issue at their respective tables. The merits
of including such a provision in a contract can only‘be discussed
intelligently by the parties concerned. Union security is critical
to she viabilityvof the negotiations environment and the right to
negotiate on such a critical issue is a fair and balanced approach
bfor the law to take. We Qould urge that the bill include a
provisicnralong the lines of A524 which was introduced in'the last
!

legislative session.
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In summary, we would‘view legislatidh that incorporates the above
elements as an improvement that would move public sector'bargainihé
in New Jeréey forward in a progressive direction. But we cannot
support an approach thét wduld take one step forward and two steps
- backward at the same time. .We do not believe itbis in'thé best

interests of anyone concerned to engage in such a dance. ﬁ
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Ladies and Gentlemen:

My name is Martin R. Pachman. I serve as Special Labor
Counsel to the City of Jersey City and come before you this day
to express our view with regard to the legislation under considér-
ation. | |

First, I think you should be aware that the concept of
interest arbitration, that is, final and binding arbitration to
set new contract terms, is not foreign to us in Jersey City. We
have, by contractual agreement, entered into just such an arrangé-
ment with some of our public séfeﬁy units, and are, in fact, at
this moment, awéiting an interest arbitration award with our
police rank and fiie bargaining unit.

Yet, despite our acceptance of interest arbitration conceptuJ
ally, we feel that we must urge rejection of the-legislation
currently before you.

We have reached this conclusion because when interest arbi-
tration is superimposed upon a recent line of decisions from the
Public Employment Relations Commission, not only terms and cdn-

ditions of employment, but also the ability to implement basic

policy decisions regarding levels of service and allocation of

resources would be in the hands of a third-party, neither electff,;

edly, selected by, or responsible to the public.
This delegaﬁion of authority to a third party to make
decisions régarding not only the economic aspects of a labor
“
agreement, which typically amounts to seventy-five per cent of a
public employer's operating budget, but also to make decisions
regarding other contract terms which may seyerely impinge upon a

public employer's ability to implement policy decisions should in

my view be severely resisted at this time.

TR




"Management prerogatives" may be simply defined as those
poWers thch management has the right to exercise unilate;ally,
without the obligation to negotiate, in order to carry out
statutory mandates, constitutional requirements, or to effect
basic policy decisions concerning levels of service and allocation
of resources. Under what has come to be called the Dunellen
trilogy of cases, the Supreme Court of New Jersey establiéhed a
number of concébts in this regard. First the court established
’ﬁhat there were such things as management prerogatives.
Secondiy, the court stated that there were terms and conditions
of employmeﬁt with regard to which there was an obligation which
to negotiate. Finally, the court recognized that in many cases
ﬁhe two (2) concepts would be very ciosély related and that a
weighing process would have to be undertaken in'exémining specifig
issues to determine whether they were or were not subject to the
obiigatibn'to negotiate. 1In this weighing.process, the court
said, if a matter was clearly a term and condition of employment
in that it had an intimate and direct affect on the work and
welfare of employees the matter wouid genefally be negotiéble,
but that if a managerial responsibility were invblved, there
would be an obligation to negotiate agfected terms and conditions
only to the extent that it could be accomplished without signi-
ficant interference with management's responsibilities. Were
that the.continuing state of the léw, the objection to interest
arbitration would be severely ameliorated. However, beginning

with it's decision in Fairlawn Board of Education, (PERC No.76-7)

and continuing through its decision in Rutgers, (PERC No. 76-13)

and its most recent decision in North Plainfield, (Docket No. SN

76-21) drafted February 26, 1976, the Public Employment Relations

Commission has turned the Dunellen concept of management preroga-
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- "Impact" is negotiable. While it is easy to adopt this seemingly

‘example PERC itself indicated that a negotiable "Impact" would

- agerial decision, which PERC concedes is sacrosanct, may be

managerial prerogatives, in fact would mandate that an employer

tives around 180 degrees.

These three (3) cases, set forth the theory that while there
are still certain areas of management prerogative, and while
management is free to make decisions regarding them, if they

have an "Impact“ on terms and conditions of employment, then that

logical distinction, upon examination, it becomes apparent that
what'is really presented is a distinction without a difference.
For example; in the Rutgers decision noted above, PERC determined
that a Union proposal which called for the maintenance of staff
at a particular level was a managerial prerogétive and therefore
nOn—negotiab;e. They went on to indicate that the "Impact" of a
decision to change staffing levels would be negotiable in so far

as it affected terms and conditions of employment. By way of

be_the change‘in work-load on the individuals remaining. Clearly
if the Union seeks to impede the employer from making a staffing
change, while it cannot attack the staffing change directly,
under this theory enunciated by PERC, they may simply demand
that the increased work-load mandétes a commensurate increase in

salaries; thereby in fact negotiating whether or not that man-

implemented in order to achieve the goal established by the
employing authority. It is apparent then, that this impact

theory, while perhaps paying lip service tq, the concept of

negotiate the implementation of that decision in virtually all

cases in which the decision affects employees. I do not believe

-

that public employers in the State of New Jersey, should be

satisfied with a right to unilaterally make policy decisions,
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apparent that imposing arbitration as a terminal step in the

For all that has been said above, if one recognizes the "Impact"

- of managerial decisions, at least currently, a public employer

- PERC's theory, the decision to reduce would not be negotiable as

~to the remaining employees. Under the current framework the

this regard. Under final and binding arbitration regarding new

which they then cannot implement absent negotiations.

In the light of this theory set forth by PERC, it is

negotiations process would only further remove from public employ

ers within the state the ability to implement these decisions.
theory as in fact mandating negotiations over the implementation

still has the ability, while in negotiations to insist that the
policy be implemented, at én acceptable level of cost.
Imagine‘the very example used by PERC in the Rutgers case, '
noted above, if interest arbitration were available to the
employee organization. Assume for purposes of example, a

ten per cent in reduction in force for reasons of economy. Under

a managerial prerogative, but the effect on terﬁé and conditions
of employment would be negotiable. Therefore, tﬁe Union comes
forward and indicates that due to the ten per.cent reduction in
work-force, a tenvper cent'increase in work-load.has resulted.

The demand clearly then, is for a téh per cent increase in salary
enployer could in negotiations refuse to make a concession in

contract terms, however, the matter would be submitted to an
arbitrator and, I submit, the employer would be hard pressed to
argue but that a ten per cent reduction in force resulted in a

significant increase in work-load.
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Another examplé mofe close to home for us in the Citf of
Jersey City involves our own Police Department. Some months
ago it was determined to restructure that Police‘Department
which had hct been re-organized for some fifteen (15) years.
This recenﬁ re-organization resulted in a consolidation of a
number of prgcincts into fdur (4) districts. This was done not
primarily out of economic considerations, but to insure greater
centralization of pqlice protection to the citizeﬁs of the City
of Jersey City in consideration of population changes and, the
evqlution of crime patterns that are currently being faced. One
of the Police organiiations with which we negotiate is demanding
arbitration over the "Impact" of this organizétional restructuring.
In addition to demanding additional pay for alleged increases-
in work-ioad of certain desk officers, and in addition to de-
manding additional manpower for certain operations, the basic
demand in arbitration is for the restructuring to be reversed and
the department to resume its decade old method of operations.

While we intend to enjoin thi§ arbitration before PERC we
cannot help but feel that PERC's "Impact" theory the Commission
will refuse to enjoin,and in order to meet our obligatioﬁs to
provide modern and efficient pﬁblic.safety services to our
citizenry, we'a:é4being forced once again to look to ‘the Courts
for reiief. We think it is imperative for the legislature_to
feCogniZe the effect that the current Bill will have on manage-
ment's ability to make these kinds of decisions. 1In the face of
fhis "Impact" theqry virtually every managemen£ decision must be
bargained over with a speciai interest group whose very purpose
in being is to serve the interests of their employee-members |

rather than the interest of the public at large. ' Certainly, no
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one denies a labor organization the right to represent their
point of view. The objection does exist, however, to their
right to remove from the hands of elected officials the power to

make and implement policies affecting the levels of service and

methods of providing services to the citizenry as a whole. And

this is the.effedt of the current legislation under the "Impact"
theory. "

The second major objection to this legislation is that it
both legitimatizes and imposes integrest arbitration upon the
PERC theory that unless a matter is specifically banned by the
PERC legislation itsélf, it is a "permissive" subject of
bargaiﬁing.

Under the Dunelien‘trilogy of cases referred to above, the
Supreme Court of New Jersey indicated ﬁhat "terms and conditions
of employment" were mandatory subjects of bargaining. They went
on td find‘thaf if é management prerogative which by definition
is not a term and condition of employment had been negotiated,

any resulting contractual limit on management rights ‘would be

unenforceable through arbitration and should not have been

negotiated in the first instance. While the Court used the term

"non-mandatory" to describe such subjects, clearly the finding

was that they were illegal and void ab initio. Once again PERC

has turned the Supreme Court ruling upside down and, however,

taken the position that all managerial prerogatives are permis-

"sively negotiable. That means that such a subject may be insisted

upon for inclusion over the objection of the public employer and
if the relative strength of the parties results in its inclusion

in an agreement such a provision is enforceable in arbitration.
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Under the proposed legislation before you such a subject could

go to interest arbitration if the parties agfee to submit it.

t Once again the relative strength of the parties to the.bargaining
téble will, as a practical matter determine whether or not basic
policy decisioné will be made by the officials responsible to

P the public for making them or by an arbitrator, whose own view
of thé merits of the case will be the final touchstdne for policy

making. Let me provide you with an example of the kind of

matter which the Commissionvhas determined to be “permissably"
negotiable. In a decision made only this week the:Public Employ-
ment Relations Cémmission has stated that the'fight of a Board
of Education to;provide for the Saféty of the students was av

v‘ "permiésive“ subject of negotiatiohé in that while the Bbard
could retain that right as a management prerogative if they
agreéd_ﬁé limit that right contractually, that such.limitation
would bé valid. Thét decision was made in a case involving the
Board of Eaucafion of thé Borough of Tenafly, Dockét'number SN7.
In the Rutgers decision manpower ievelé university opening and
closing dates ahd-even the composition of éommittees»used to
select administrators were found to be "permissive" subjects of"
negotiations.

Again the impoSition of interest arbitration into theée
areas rgsults in removing‘froﬁ the elected officials the right
to make policy deéisions if their position at the bargainihg
table is not strong enough to overcome Union demands.

While there are other aspects of this legislation that can

be commented upon, we feel that the concept of interest arbitra-

tion given the current state of law in the State of New Jersey

is not in the best interest of the public. When a decision
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regarding the safety of students in our public schools is held

to be "permissely" negotiable with an interest group whose

prime motive is to secure economic and non-economic benefits to
their members, and the implementation of the decision is held

to be negotiable with that same interest group, it is our
position that this is not the time to submit such decisions to

an interest arbiﬁrator. At least the right of a public employer
to say "no" to a demand which would make impossible the providing
of a safe environment for our children must be maintained;

Thank you for your time.
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The New Jersey Manufacturers Association representing 13,000 employers
in all twenty-one counties of the state who, as major taxpayers, are
COncerhed about the impact collective bargaining is having in the
public sector. We take this opportunity to submit our views on
, ASsemb]y Bill 1448 which seeks to implement the recommendations of the

 Public Employment Relations Study Commission Report.

The New Jersey Manufacturers Association would like to go on record
supporting many of the provisions and thrust of Assembly Bill 1448.
Notwithstanding our overall support for the bill, as private employers

with indepth experience in the resolution of employee grievances,
:collective bargaining procedure and based on a long history of experience,
we would 1ike to submit our recommendations for the improvement of A-1448
which would improve the ovérall-co]lective bargaining process in the
private sector.

1. CLARIFICATION OF STATUTE REQUIRED

We believe that public employees whose job duties fit the
functional definition of "managerial executives",‘"cdnfidential
employees" or "supervisory employees" should be treated accordingly
for all other purposes of the act. By strict adherencevto these
functional definitions, a consistent criteria would be available
in the event of a dispute over the issue of an employee's status.

A definition based on a job title is not a realistic approach to
labor relations, because there is often a significant difference

between title and duties.
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- Page 2.

We strongly recommend that the above definitions should encompass

all positions whose functional responsibilitiés conform to the
statute definitions.

RECOGNITION OF THE APPROPRIATE BARGAINING UNIT

'support this recommendation, and beiieve that it would improve

~distinction would eliminate a substantial legal question in

- determining the appropriate bargaining unit for "rank and file

The PERC Study'Commission Report recommended that the statute
should provide a clear definition of "supervisory employees",

distinguishing thm from rank and file employees. Ve strongly

collective bargaining in the private sector. Clarifying this

employees" and which would serve the best interests of employee
groups. This would allow for a more equitable employee representation.
While we support the exclusion of supervisory employees from the

rank and file bargaining unit, we believe that such employees

should have a right to form their own organizational structure.
Supervisors do not always have interests ih common with the rank

and file employees and should be excluded from such a bargaining

unii. Undér federal ]aw, their inclusion would result in an
inappropriate unit for bargaining. UWhile federal law does not require
employers to recognize separate units of supervisory employees, it

makes recognition of such units voluntary.




Page 3.

3gi‘MANAGEMENT POLICY MATTERS NEED PROTECTION

The New Jersey Manufacturers Association strongly supports the

Study Commission's revommendation that provides for the strengthening

of a‘"managemént rights" clause. The clarifying language contained
in Section 7(a) is appropriate in achieving this objective. We
commend theIStudy Commission forvits recognition of the need to
exclude matters of intrinsic managerial policy or function from

_ those items that would be negotiable at the bargaining table.

We agree‘with the "need for public employers to be legally free to
perform their constitutional and statutory mandates and res-
ponsibi]ities" and the "need for public employers to maintain
initiative of action with respect to intrinsic managerial functions
and duties.” The inclusion of this language is consistent with
what we view to be a primary objective of public sector collective
negotiations, namely organizational and operational stability.

4. GRIEVANCE AND DISPUTE RESOLUTIONS b

Historically, the resolution of employee grievances through
binding arbitration has been a negotiable issue in the private
sector. Similarly, the procedure for the processing of grievance.
is an item resolved at the bargaining table. In order for free

collective bargaining to be successful in the public sector, terms

and conditions of employment should not be imposed'or'mandated

by the legislature.
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We are opposed to the legislative requirement that, in public
sector labor agreements, the grievance procedure contain a provision
for binding arbitration. Continued study of this issue has convinced
us that bilaterally negotiated grievance settlements ultimately
contribute to a healthier labor relations climate. Imposing
1egislative mandatesisuch as binding grievance arbitration upon the
parties to a labor agreement can ultimately result in an'unhéalthy
imbalance in the negotiation process.

Therefore, we urge that the provisions of Section 7b(l)~of

- the law remain permissive, as at present, and that the parties be
left to their own means for the resolution of grievances.

5. IMPASSE RESOLUTION

We be1jeve that fact finding should be an impasse settlement
mechanism made available to the parties but not statutorily
mandated. Fdrther, there should be costs imposedvupon the parties.
Thus, the decision to employ or not employ factfinding would itself
be a bilateral determination and, where exercised, employed re-
sponsibly.v

We agree with the Commission's conclusion that factfihding
should not cause delay or interference with the initiation of the
termfnal arbitration procedure.

We wish to lend our support to the commission's proposal to §

make available to the parties the six varied alternative methods
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for lending finality to the resolutions of unresolved items in

dispute. We believe that such alternative routes enable the

parties fair and maximum opportunity to agree to a terminal procedure

before the State musg'move to safeguard the interests of the public.

The New Jersey Manufacturers Association strongly believes that the
enclosed recommendations supplementing A-1448 would result in a vastly
improved collective bargaining atmosphere in the public sector in

New Jersey. We urge that you review and seriously consider our -

recommendations contained herein.

Yededekhkkhhkhk
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NEW YORK
OFFICE OF COLLECTIVE BARGAINING
‘ 250 Broadway
New York, N. Y. 10007
(212) 566-3932

DEPUTY CHAIRMEN

PARTIAL MEMBERS
THOMAS M. LAURA

VID ANDERSON . : ‘
MALCOLM D. MACDONALp |

SHAIRMAN
ALTER L. EISENBERG
IC J. SCHMERTZ )

EXECUTIVE SECRETARY

TY OF NEW YORK MEMBERS
NCENT D. MCDONNELL

IWARD SILVER - ' .
‘ : April 19, 1976

\BOR MEMBERS

JWARD F. GRAY
\RRY VAN ARSDALE. JR.

Mr. Richard A. Lester, Chairman
Public Employer Employee Relations
Study Commission

Room 318F State House
Trenton, New Jersey (8625

Dear Dick:

I want to extend my congratulations to you and
to Bill Weinberg for the excellent job which the New Jersey
-Study Commission under your leadership did in preparing a
~report for the Governor and Legislature. I thought that
the selection of issues analyzed and the subsequent recom-
mendations were exceptionally well done. It is my hope
that the Legislature will see the wisdom of enacting a
measure to implement your recommendations and that they
will provide the necessary professional staffing.

I thoroughly understand the skepticism and
political reactions that some employer or union groups

may have to the final offer impasse proposals. But if
they seek for certainty, for a single right solution to a

- dynamic and changing problems of public sector bargaining,

- they wait in vain. Possibly hesitancy to try the final
offer proposal can be overcome in New Jersey as it was in
Michigan and New York State by providing for a three year
trial period. Such trial period would give all parties a
good opportunity to evaluate performance and to correct

procedural deficiencies.

I want to thank the Legislative staff for inviting
me to attend the hearing at Trenton last month; but I regret
that compelling circumstances in New York prevented my

attendance.

' Good TLuck! |
AMMM

Chalrman

cc: Dr. William Weinberg

JOHN P. MCNAMARA
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~ AMERICAN ARBITRATION ASSOCIATION 140 WEST 51 STREET, NEW YORK, N.Y. 10020

(212) 977-2000

MAR 2 3 1975

March 18, 1976

Mr. Daniel L. Ben-Asher

Staff to the Committee

State of New Jersey Assembly Labor,
Industry and Professions Committee

‘Room 318-B

State House

- Trenton, New Jersey 08625

Dear Mr. Ben-Asher:

Thank you for your letter of March 9th and
your invitation to testify at a public hearing of
your Committee. We appreciate your invitation,
but do not feel that it would be appropriate to

testify.

For your interest, I am enclosing a copy of
my book, Labor Arbitration - What You Need to Know.

Very best regards,

Robert Couls;i%’éi-"“-m_
President

enc.

121 X

* M nneapahs o tlew Brongoic. N

Chicago + Cincinnati » Cleveland « Dallas * $u'toit o Rastord o 95 Angr o5 o Aaw
shingten, L

San Francisto « Soatie « Lyracts: © Y

-

«“

e




MAR 2 5 1
STATE OF MICHIGAN '

DEPARTMENT OF LABOR

VILLIAM G. MILLIKEN. Governor EMPLOYMENT RELATIONS COMMISSION ,
KEITH MOLIN, Director 400 TRUST BUILDING, GRAND RAPIDS, MICHIGAN 49502 — Phone 459-3531

March 23, 1976 COMMISSIONERS

ROBERT G. HOWLETT,
Chairman

MORRIS MILMET
WILLIAM M. ELLMANN

The Honorable Christopher Jackman

c/o Labor, Industry & Professions Commlttee
State House

Trenton, New Jersey 08625

Dear Mr. Jackman:

This_letter'will bring to you some of the Michigan ex-
perience with the Police-Firefighter Arbitration Act which be-
came effective October 1, 1969.

I enclose the following:

A paper entitled "New Contract Arbitration in the.

Public Sector" which will be a chapter in a book on

bargaining in higher education which is belng pub-
" lished by the University of Michigan.

"Current Trends in Public Sector Labor Relations Legis-
lation: Michigan" a paper I delivered at the Twelfth
Annual Labor-Management Conference on Collective Bar-
gaining and Labor Law at the University of Arizona in
January.

- The foregoing papers will glve you some information concernlng

our Michigan experience, as well as information concerning other
. states.

The Michigan Police-Firefighter Arbitration Act was en-
acted following a recommendation of a Study Committee appointed
by Governor Romney, chaired by Professor Russell A. Smith of the
University of Michigan Law School, to make recommendations con-
cerning the Public Employment Relations Act and its administra-
tion. The Public Employment Relations Act Was enacted in July,
1965. One recommendation of the Smith Committee was to try legis-
lated arbitration for police and firefighter collective bargain-
ing disputes. The Legislature, following this recommendation,
enacted the law for a three—year period expiring June 30, 1972.

When the law came up for renewal, there was sentiment i
in the Senate for an amendment which would provide for "last
offer" arbitration. .We found that the political situation was
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such that unless there were "last offer" arbitration, the pro-
posed extension would not be reported out by the Senate Labor
Committee. We worked out an amendment which provided for "last
offer" arbitration for economic disputes, each of which is sub-
mitted to the tripartite arbitration panel separately. Non-
economic issues are handled under the traditional arbitration
concept. The arbitration panel has the power to determine whe-
" ther an issue is, or is not, economic.

Another 1972 amendment was a provision that the chair-
man of the arbitration panel may return the parties to the bar-
gaining table for a period of not exceeding three weeks. This
has proved very effective in resolving a number of impasses.

The law has worked very well! When it came up for re-
newal in 1972, there was virtually no legislative opposition ex-
cept for the interest in the Senate Labor Committee for "last
offer" arbitration. The statute was renewed for a three-vear
period, expiring June 30, 1975. When PFAA came up for renewal
again, the termination date was deleted, with almost unanimous
votes in both Houses. The law is now an ongoing statute without
termination date.

. The Michigan Municipal League and city officials op-
posed the enactment of the law, but were not particularly vigor-
ous about it. The police and firefighter labor organizations
_lobbied for it. Following the enactment of the law (I believe
many city officials believed the Legislature would not adopt it)
the Michigan Municipal League mounted a vigorous campaign against
the law. (They opposed its renewal in 1972.) They contended the
law damaged collective bargaining and that it did not prevent
strikes. Actually, we had minimal labor dislocation during the
early months of the law. Since the first ygar of the law, we
have had none. I am not sanguine enough to believe we will never
have a strike, but the arbitration procedure has been, over the
years, accepted well by both public employers and the unions.
While the Michigan Municipal League is still opposed to the law,
their opposition has been muted.

In the 1974-75 school year, we had a number of school
strikes, including two very bitter ones. There was considerable
pressure for legislation "which would do something" about the
school situation. It resulted in a bill applicable only to pub-
lic school employers and employees, which included a provision
for arbitration following a period when the teachers could go on
strike. I was the first witness before the House of Representa-
tives' Committee considering the law. The newspapers reported
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me correctly when they stated that I gave "mild endorsement" to
the arbitration proposal. Why "mild endorsement" when I had been
a vigorous supporter of the Police-Firefighter Arbitration Act?
In the case of PFAA, the employee organizations wanted the law;

- the Michigan Municipal League, while opposed, was not adamant in
- its position. Thus, we had a situation where the people affected
by the law were willing to accept it. I was by no means sure .(and
I am by no means sure) that the teachers will be as willing to
accept arbitrators' awards as the police and firefighters and

the public employers they work for have done. I would dislike

to see the arbitration process damaged by the "school marms"
hitting the bricks against a .disliked award. They might do

just that! The bill went down the drain because the Legisla-
‘ture provided for a longer period of a "free strike" than the
Governor was willing to accept.

We had a peaceful September at the start of the 1975-
76 school year, so the pressure to "50 something" about the
teachers has gone away. Bills to amend PERA to provide especi-
ally for teachers have been introduced in this session, but no leg-
islative effort has been made to consider them.

You will note the figures on page 8 of "New Contract
Arbitration in the Public Sector," particularly the increase in
the number of settlements after January 1, 1973, when "last of-
fer" went into effect. .This is evidence that "last offer" is
doing that which the Legislature hope it would do, i.e., pushing
the parties closer together. One thing--surprising to us--that
"last offer" has not done is to cut down on the number of cases
going to arbitration. We have about the same number now that we
did prior to "last offer."

~The large number of pending cases is due to the fact
that we have many cases filed in December to get ahead of the
beginning of the fiscal year; and a good many cases are resolved
without our knowing it. My law clerk has not had time recently
to make a telephone poll of the old cases to find out whlch of
them have been settled. :

Between 25% and 30% of our police and firefighter cases
go to arbitration. While this is high, it does show that collec-
tive bargaining under an arbitration act has not broken down com-
pletely as some persons contended would be the case.

In the case of fact finding, we have had about 800
petitions since July, 1965. Approximately one-half go to report
and recommendation. There are over 4,000 public sector collec-
tive bargaining contracts in Michigan, so you can see that fact
finding is not over used.
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You will be interested in a study made of the arbitra-
tion experience in Wisconsin, Michigan and Pennsylvania by Pro-
fessors Stern (Wisconsin), Rehmus (Michigan), and Loewenberg
(Pennsylvania). 'The book is entitled Final Offer Arbltratlon,
‘and was published by lLexington Books in 1975.

I enclose a copy of PFAA and also our private and pub-
lic sector statutes. If you have any other guestions, I will be
glad to answer them either in writing or by telephone.

Robert G. Howlett
Chairman

RGH:rml
Encls.
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The Shield 3/27/76
(New Jersey Civil Service Association)

m Tair and Final Arpitration - - ﬁ
Another edition of The Leader shows that in New York the v .
ivll Service employes regard binding arbitration as the 1
aswer to a public employe’s prayer, in conirast to the New i
ersey Education Association (Teachers) Government Rela- j
ous Director, who in last week’s SHIELD, regarded N.J. , 3 1’
1ssembly Bill 1448 as unsatisfactory partly because its binding ' i
rbitration clause would, be felt, interfere in some way with ’ |
‘due process of law,” i.e., a resort to the cou i
The Leader points out that “last year . . . the Legislature |
roted no raise for 159,009 state workers represented by CSEA, d
sven though a fact-finding team had found that a six percent |
raise would be equitable . . . Since then CSEA has been lob--- ;
bying for passage of a ‘last-offer-binding arbitration’ bill, . : i
which would substitute a binding arbltration procedure for the Which sounds like the “fair and final arbitration’ proc
hearing after the last step a!ter an lmpasse has been | admired in the New Jersey Civil Service Assoclatlons H
reached.” : : terdon Councll No.15. :

|
zf
!
;

126 x




Paul Yagen
§ Lexingiton Drnive
Metuchen, New Jensey 05840

March 25, 1976

Daniel L. Ben-Ashen

Stafg to the Committee

Committee on Labor, Indusgry and Professions
State of New Jenbey ‘

Room #318-B - State House

Trenton, New Jersey 08625

Dean Mﬁ. Ben-Ashen:

Thank you for your invitation to testify at the public hearing on Assembly
BALL No. 1448. 1 negret that 1 will not be able to attend the hearnings.
However, 4t may be appropriate for me to offen herewith some of my thoughts
~ on the Study Commission Repont and the proposed Legislation. 1 do s0, not

as a spokesman fon the Federal Mediation and Conciliation Service, but as
an individual citizen of New Jensey who has spent his wonking Life as an
advocate of collective bargaining.

The Commission Report 4s notable for the cogent mannen in which the entire
nhange of public sector collective bargaining is neviewed and fon the
thoughtful mannen in which the proposals are made. 1t is obvious that the
Commdission Members and Stagf succeeded in preparing a neport which trans-
cends the controversy which swuounds this complex probLem in onder to make
proposals which provide solutions that, if not universally cheered, can

- meel New Jensey's needs to neplace the present Kebb than adequate teg&¢£at&on
with a more effective progham.

I necognize that the nealities of publLic opinion and the dynamics of the
Legislative process do not permit public employees and employers to enjoy the
full benegits of genuine collective bargaining as AL 44 pnacthed in the
private secton, The decision-making process in that sector 4is enhanced by the
possibility of wornk stoppages as the ultimate impasse nesolution procedure.

Since, 4n the public secton, aea&éty denies the availability of the wltimate
process, we who advocate collective bargaining support impasse nesolulion
procedunes which are as close-as possible to a full §Ledged collective banr-
gaining decisdion-making procedure, while nespecting the Limitations on such
procedures. Therefore, 1 dddress myself to the problem of the highly antifi-
cial progressdion from mediation Lo gact finding, to arbitration which per-
vades 40 much of the impasse procedures <in public sectorn bargaining.

Mediation should be the preferned means of Aimpasse nesolution. The efficacy
of this procedure, which nequines the employen and union to act responsibly;
to accept the burden of theirn decisions; to devise solutions which. are viable
because they nelate dinectly to the employern's and the employees' particularn
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probLems, commends Lt as the prnime impasse procedure. Therefore, careful
consideration should be given to devising a method which wilf encourage the
use 04 mediation without eliminating the othern procedwres, fact §inding and
anbitrnation. 1 suggest that the mediaton (on the chief of the designated
mediation agency) be empowered to nefen the dispute {immediately o fact
§inding on anbitrhation in the event that he deteumines that the parties are g
not committed to negotiating a settlement through the mediation step. 1In ]
effect, the time-consuming heinanchal procedures can be shont cireuited o :
the benegfit of all involved. The unknown nesult which may emerge grom gact i
finding and arbitration may worny the parties enough 50 that they would meet !
thein nesponsibilities mone seriously at the mediation stage and achieve {
settlement, thus obviating the need to resont to further procedures. Should
they act inesponsiply, the mediaton's necommendation Zo dispense with further |
negotiations and o' invoke eithen of the subsequent procedures would at Least !
neduce the time spent in fruitless mediation efforts. More significantly, !
howeven, 1 believe that the disciplin e implicit in the dangen of the unknown |
“will bring about mone effective use of mediation and thus, minimize costs of 1
time and money to all involved while furthering the objectives of the ‘

Commission's nepont.

Sinceﬂd’.y’ YOS ,-—

)

;

i [W/’

\P&u,?_ Yager - (.

PY/Ls
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Jire Dighters Association of New Jersey

n Mansmann - Jack Martin William Voorhis Jack Lisa
President Vice-President Treasurer Secretary
432 - 59th Street 23 Sunset Terrace 710 Summit Avenve 1245 Bloomfield Street
New York, N.J. 07093 Irvington, N.J. 07111 Riveredge, N.J. 07661 Hoboken, N.J. 07030
8540122 o 3757588 967-1182 , T 963-5435
;
-

STATEMENT CONCERNING ASSEMBLY BILL 1448
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Jire Dighters Association of New Jersey

John Mansmann Jack Martin William Voorhis Jack Lisa
- President Vice-President Treasurer Secretary
432-59"' Street 23 Sunset Terrace 710 Sommir Avenve 1245 Bloomfield Street
West New York, N.J. 07093 Irvington, N.J. 07111 Riveredge, N.J. 07661 Hoboken, N.J. 07030
8540122 375-7588 ) 967-1182 963-5435

My name 1s Peter Smith, I am the legislative committee vice-
chairman of the Fire Fighters Assoclation of New Jersey.

Assembly Bill No. 1448 is the result of a study made under
Chapter 124, P.L. 1974, to provide if needed, the necessary changes
of the Public Employer-Employee Relations Act ( ¢ 100, P.L., 1941 as
amended by ¢ 303, P.L. 1968 and ¢ 123, P.L. 1974 ).

: For whatever reasons and under whatever circumstances, A-1448
18 completely a pro-employer and anti-employee piece of legislation.
While it suggests to grant employees and employee organizations
~certain rights non-existent under present law, it does not grant
anything which employers and employee organizations may Wl agree
upon by mutual consent.

A-1448 has a new word inserted into the section cohcerning
supervisors and supervisory employees. The word is evaluate and this
-word could cause confusion in the fire service.

While A-1448 compels binding arbitration in two areas, griev-
ances and negotiation impasses, it permits exclusion from the former
all agreed-upon matters and ncn-contractural matter. In stating that
"negotiations in good faith™ does not require "either party to
agree to a proposal or require the making of a concession", impasse
arbltration 1s very questionable. The wording of "welghted issues" ;
restrictions on arbitrators will nullify any reasonable result. )

A-1448 will severly limit the existing rights of public employees:
and their organizations. Gone is the strong language of enforcement §
of unfalr labor practice charges. Missing is the requirement that
"pPublic Employers shall negotiate written policies setting forth
grievance procedures". Absent is the right of employees to "appeal
the interpretation, application or violation of policies, agree-

" ments, and administrative decisions affecting them". :

Eliminated is the tri-partite commission . which provided an
-equal means of input and a sounding board fof* all concerned while
- administrative decisions were being considered. Gone 1s the right
to negotiate "all terms and conditions of employment®. Gone is the i
language stating that "proposed new rules or modification of existing °
rules governing working conditions shall be negotiated before they ]
are established".

PAGE 1
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Jive Fighters Association of Hew Jemeq

1 Mansmann Jack Martin William VOOI‘hlS Jack Lisa
President Vice-President Treasurer Secretary
32-59th Stroet 23 Sunset Terrace 710 Summit Avenve 1245 Bloomfield Street
w York, N.J. 07093 “lrvington, N.J. 07111 Riveredge, N.J. 07661 " Hoboken, N.J. 07030

8540122 3757588 » 967-1182 963-5435

Eliminated is the provision that "nothing contained herein
shall annul or modify any pension statute or statutes of this State",
thereby returning public employees to the status of pawns. Gone 1is
the statuatory mandate that when an agreement is reached "it shall
be embodied in writing and signed".

A-1448 provides some minor technical changes in the P.E.R.C.
law concerning clarity and language. However, none of these changes
are needed under existing procedures and certainly these minor changes
do not require the major surgery involved in A-1448. These technical
amendments could possibly be introduced and enjoy our support without
the controversial provisions of A-1448,

In view of the massive language changes and the introduction of
many new vague provisions, A-1448, in our opinion will-not serve as
the baslis for effectively improving employer-employee relations in the
State of New Jersey, therefore, the Fire Fighters Association of New
Jersey strongly oppose this legislation.

Respectful

Peter F.Smith
Legislative Committee
Vice=Chairman
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THE TOWNSHIP OF MILLBURN : k
' . COUNTY OF ESSEX - -
 MILLBURN. NEW JERSEY 07041
Established March 20, 1857
March 31, 1976

OrrICE OF THE MaYyor

Assemblyman Christopher J. Jackman

Chairman, Assembly Labor, Industry and
Professions C ttee

Room 318-B -

State House

Trenton, New Jersey 08625

Assembly 1448 - PERC Act Amendmént

Dear Chairman Jackman:

Unfortunately, time did not permit conveyance of
our reaction to this bill for the hearing date of March 26.
However, we trust that communications received later will
receive consideration by our legislators.

The Township Committee of the Township of Mill-
burn strongly objects to revisions of the PERC Law that
would provide any form of binding, mandatory arbitration.
We feel such a step would be a violent usurpation of local
government power, placing responsibility for decision-.
making affecting local taxpayers upon persons other than
the proper elected officials.

Very truly yours,

g%zizgder B~ Lyon Jr.

Mayor

CC: Essex Legislators
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