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ASSEMBLY, No. 1448 

STATE OF NEW JERSEY 

INTRODUCED FEBRUARY 9, 1976 

By Assemblymen B~RSTEIN, JACKl\iAN, FORAN, NEWl\IAN, 

DOYLE, LITTELL, E\VING, KAVANAUGH, HERMAN, 

STE"\V ART, MARTIN and HOLLENBACK 

Referred to Committee on Labor, Industry and Professions 

AN AcT to amend and supplement the "New Jersey Employer­

Employee Relations Act," approved April 30, 1941 (P. L. 1941, 

c. 100), as said short title was amended by P. L. 1968, c. 303. 

1 BE IT ENACTED by the 8enate nnd General Assembly of the State 

2 of New .Jersey: 

1 1. Section 2 of P. L. 1941, c. 100 (C. 34:13A-2) is amended to 

2 read as follows ~ 

3 2. It is hereby deelared as the public policy of this State that the 

4 best interests of the people of the State are served by the preven-

5 tion or prompt settlmnent of labor disputes, both in the private 

6 and public sectors; that strikes, lockouts, work stoppages and other 

7 forms of en1ployer and employee strife, regardless wfere the merits 

8 of the controverRy lie, are forces productive ultin1ately of economic 

9 and public waste; that the interests and rights of the consumers 

10 and the people of the State, while not direct parties thereto, 

11 should always be considered, respected and protected; and that 

12 the voluntary mediation of such public and private employer-

13 employee disputes and procedures providing finality for the reso-

14 lution of public employer-employee disputes under the guidance 

15 and supervision of a governmental agency will tend to promote 

16 permanent, public and private employer-employee peace and the 

17 health, welfare, comfort and safety of the people of the State. 

18 To carry out such policy, the necessity for the enactment of the 

19 provisions of this act is hereby declared a.s a matter of legislative 

20 determination. 
EXPLANATION-Matter enclosed in bold-faced brackets [thus] in the above hill 

· is not enacted and is intended to be omitted in the law. 
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1 2. Section 3 of P. L. 1941, e. 100 (C. ::34:1:5A-:)) 1s amended to 

2 read as follows: 

:1 3. "Then used in this act: 

4 (a) The tenn ''board" shall mean 1\t·w .JPr~cy State Board of 

5 :Mediation. 

6 (b) The term '' con1mission '' shall mean K ew .Jersey Public 

7 Employment Relations Commission. 

8 (c) The term "employer" includes an employer and any person 

9 acting, directly or indirectly, on behalf of or in the interest of an 

10 employer with the employer's knowledge or ratification, but a labor 

11 organization, or any officer or agent thereof, shall be considered 

1.~ an employer only with respect to individuals employed by such 

13 organization. This term shall include ''public. employers'' and 

14 shall mean the State of New .Jersey, or the several counties and 

l;J municirtalities thereof, or any other political subdivision of the 

16 State, or a ~ehool district, or any special district, or any authority, 

16A comn1ission, or board, or any branch or agency of the public 

17 service inclu,ding bi-state agencies provided S?.tch coverage is per-

18 mittcd by the tenns of the compacts establishing such bi-state 

19 agencies. 

20 (d) The term "employee" shall include any employee, and shall 

21 not be lin1ited to the en1ployees of a particular employer unless 

22 this ae.t explicitly states otherwise, and shall include any individual 

23 whose work has ceased as a consequence of or in connection with 

24 any current labor dispute or because of any unfair labor practice 

25 and who has not obtained any other regular and substantially 

26 equivalent employment. This term, however, sbnll not include any 

27 individual taking the place of any employee whose work has ceased 

28 as aforesaid, nor shall it include any individual employed by his 

29 parent or spouse, or in the domestic servic.e of any person in the 

30 home of the employer, or employed by any company owning or 

31 operating a railroad or railway express subpect to the provisions 

32 of the Railway Labor Act. This term shall include any public 

33 employee, i.e., any person holding a po~tion, by appointment or 

34 contract, or employment in the service of a public employer, except 

35 elected officials, members of boards and commissions, managerial 

36 executives and confidential employees. 

37 (e) The term ''representative'' is not limited to individuals but 

38 shall include labor organizations, and individual representatives 

39 need not themselves be employed by, and the labor organization 

40 serving as a representative need not be limited in membership to 

41. the employees of, the employer whose employees are represented. 
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42 This term shall include any organization, agency or person author-

43 ized or designated by a public employer, public employee, group 

44 of public employees, or public employee association to act on its 

+i> heltalf aud repreHnnt. it or tl10m. 

4-G (f) "Managerial executives" of a public employer means per-

47 sons who formulate manage1nent policies and prnctices, and per-

48 sons wlw arc charged with the responsibility of directing the 

49 effectuation ~f such management policies and practices, except 

50 that in any school district this tPrm Rhall include only the super-

51 intendent or other chief administration, and the assistant (super-

52 intendent] superintendents of the district. 

53 (g) "Confidential employees" if a public employer n1eans 

54 employees whose functional rc~poiJsihilities or knowledge in 

55 connection with the issues involved in the collective negotiations 

56 process would make their membership in any appropriate nego-

57 tiating unit incmnpatihle with their official duties. All c1nployces 

58 of the comm·ission shall br> ronsidered as confidential r.mploycr>s. 

5!l (h) "Supervisory employees" of a public employer means em-

60 ployees having the power to hire, evaluate, discipline, discharge, 

61 or to elf ectively reco1nmend the same. 

62 ( i) The term "negotiate in good faith" in public employment 

63 m.eans the obligation of thr parties to ·meet at reasonable times 

64 and make a genuine cff'ort to negufiak with respect to grievances 

65 and tcrn~s and conditions of employment, or to the negotiation of 

66 an a,qreernent, or any question arising thereunder. and the execu-

67 tion of a writte~. contract incorporating a.ny ~1reement reached if 

68 requested by e1,/her party .. but such obl?gatwn shall not compel 

()!} eifh(~r parf:tl to a.qree to a proposal or n~qw.re f he making of a 

70 concession. 

1 3. Section 5 of P. L. 1968, c. 303 (C. 34:13A-5.1) is amended to 

2 read as follows: 

3 5. There is hereby established a Division of Public Employment 

4 Relations and a Division of Private Employment Dispute Settle-

5 ment. 

6 (a) The Division of Public Employment Relations shall be con-

7 cerned exclusively with matters of public employment related to 

8 determining negotiating units, elections, certifications and settle-

9 ment of public employee [representative] representation questions 

10 and public employer-employee disputes, [and] grievance proce-

11 dures, and unfair practice and scope of negotiation determinations. 

12 For the purpose of complying with the provisions of Article V, Sec-

13 tion IV, paragraph 1 of the New Jersey Constitution, the Division 
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14 of Public Ernployment Relations I'" hereby allocated within the 

15 Department of Labor and Indu~try, and located in the city of 

16 Trenton, but notwithi:itand.ing said alloeation, the office shall be 

17 independent of any ~upervision or control by the departn1ent or by 

1ti any board or oilicer thereof. f.:utwilhstanding the pro-visions of 

19 P. £.1944, c. 20 (C. 52:17A-4, 11,12 and 1:1), the cunuuissio·n shall 

20 have the power to appoint and employ a general counsel and such 

~1 other attorneys or counsel as it may require, for the purpose, aHwng 

~~ other th:ings, of giving the commissio-n a·nd Ut-e personnel of the 

~;) Division of Public bmploym,ent llelations legal adliice on such 

~4: tnatters as they may from, time to tim.e require, of attending to and 

~o controlling aU littgat·ion, controvers·tes and legal rnatters in wh-ich 

~ti they rnay fe a party or tn which their rights and intet·ests may be 

~~~ involved, and of rep-resenltng the·m, ·in, ali proceedings or actions of 

~ti amy kltut which may be brought tor ot· agatnst the·m u~t any co·urt 

~~ of this /:itate, and Wlth respect to aU of the foregoing shalt be in­

~U dependent of a·ny supervision, or co·nrtrol by the Ator·ney General, 

;)1 by the JJepartment uf Law and .Fttbiic l:iafety, or by any divis·ion 

32 or officer thet·eof. 1'his a-uthority shall not be construed to e·mpower 

3~ any attoritey of the commission to prosecute or assist in the prose-

34 cution of any unfair practice charge before the co-mmission. 

35 (b) The Division of .Private .b}mployment Dispute Settlement 

36 shall assist the New Jersey ~tate Hoard of ~lediation in the reso-

37 lution of disputes in private employment. rrhe New Jersey State 

3~ Board of .Mediation, its objectives and the powers and duties 

39 granted by this act and the act of which this act is amendatory and 

40 supplementary shall be concerned exclusively with matters of pri-

41 vate employn1ent and the office shall continue to be located in the 

42 city of Newark. 
1 4. Section 6 of P. L. 1968, c. 303 (C. 34 :13A-5.2) is amended to 

2 read as follows: .... 
3 6. There is hereby established in the Division of Public Enlploy-

4 ment Relations a comnussion to be known as the New Jersey Public 

5 Employment Relations Commission. This conunission, in addition 

6 . to the powers and duties granted. by this act, shall have· in the 

7 public etnployment area the same powers and duties granted to the 

8 labor mediation board in sections 7 and 10 of P. L. 1941, c. 100, 

9. and in sections 2 and 3 of P. L. 1945, c. 32. This commission shall 

10 make policy and establish rules and regulations concerning em-

11 ployer-employee relations in public etnployment relating to: dispute 

12 . settlement, including_ procedures providing finality, grievance pro-

13 cedures and administration including enforcement of statutory 
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14 provisions concerning representative elections and related matters 

15 and to implement fully all the provisions of this act. The comnlis-

16 sion shall consist of [seven] three full-t-irne members to be ap-

17 pointed by the Governor, by and with the advice and consent of the 

18 S.euate, with no nwre than two from the same political party. The 

19 Governor shall designate one of the members of the commission as 

20 chairman of the commission. [Of such men1bers, two shall be rep-

21 resentative of public employers, two shall be representative of 

' 22 public employee organizations and three shall be representatiYe of 

23 the public including the appointee who is designated as chairman.] 

24 Of the first appointees, [two] one shall be appointed for a term 

25 of 2 years, [two for a tern1 of 3 years at)d three, including the 

26 chainnan,] one for a tenn of 4 years and the chairman shall be 

27 appointed for a fixed term of 6 years corresponding to and concur-

28 rent with his appointment as a member of the c01nmission. The 

29 chairman shall be its chief executive officer and administrator. The 

30 other members of the commission shall be eligible to appointment 

31 to fill a vacancy in the office of chairman of the commission. Mem-

32 bers of the commission shall be eligible for reappoinhnent. Their 

33 successors shall be appointed for terms of [3] 6 years each, and 

34 until their successors are appointed and qualified, except that any 

35 person chosen to fill a vacancy shall be appointed only for the un-

36 expired term of the me1nber whose office has become vacant. 

37 The [members] chairman of the commission[, other than the 

38 chainnau,] shall receive an annual salary of $2,500.00 more than 

39 the other members of the commission [be compensated at the rate 

40 of $100.00 for each 6-hour day spent in attendall'ce at meetings and 

41 consultations and shall be reimbursed for necessary expenses in 

42 connection with the discharge of their duties except that] who shall 

43 receive an annual salary equal to that of a trial judge of the Su-

44 perior Court [no commission member who receives a salary or 

45 other forn1 of compensation as a representative of any employer 

46 or employee group, organization or association, shall be compen-

47 sated by the commission for any deliberations directly involving 

48 me1nbers of said employer or employee group, organization or as-

49 ~ociation. Cmnpcusation for more, or less than, 6 hours per day, 

50 shall be prorated in proportion to the time involved. 

51 The cbairnun1 of the commission shall be its chief executive officer 

52 and administrator, shall devote his full time to the performance of 

53 his duties as chairman of the Public Employment Relations Com-

54 Inission and shall receive such compensation as shall be provided 

55 by law. 
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:>6 The tern1 of the member of the con,n1ission who is designated as 

i>7 chairman on the date of enactnwnt of this act !:~hall expire on the 

58 effective date of this act]. 

1 5. Section 7 of P. L. 1968, c. 303 (C. 34:13.!.-5.3) is amended to 

2 read as follows: 

3 7. a. Except as hereinafter provided, public employees shall have, 

4 and shall be protected in the exercise of, the right, freely and 

5 without fear of penalty or reprisal, to form, join and assist any 

6 employee organization or to refrain from any such activity; pro-

7 vided, however, that this right shall not extend to elected officials, 

8 members of boards and commissions, managerial executives, or 

9 confidential employees except in a school district the term mana-

10 g·erial executive shall mean the superintendent of schools or his 

11 equivalent, ~o:a:-, except 'vhere established practice, prior agreement 

12 or special circumstances, dictate the contrary, shall any supervisor 

13 having the power to hire, discharge, discipline, or to effectively 

14 recommend the same, have the right to be represented in collective 

15 negotiations by an employee organization that admits nonsuper-

16 visory personnel to membership, and the fact that any organization 

17 has such supervisory employees as members shall not deny the 

18 right of that organization to represent the appropriate unit in 

19 collective negotiations; and provided further, that, except where 

20 established practice, prior agreement, or special circumstances 

21 dictate the contrary, no policeman shall have the right to join an 

22 employee organization that admits employees other than policemen 

23 to membership. The negotiating units shall be defined with due 

24 regard for the community of interest among the employees con-

25 cerned, but the commission shall not intervene in matters of recog-

26 nition and unit definition except in the event of a dispute. 

27 Representatives designated or. selected by public employees for 

28 the purposes of collective negotiations by the majority of the 

29 employees in a unit appropriate for sucl\._ purposes or by the 

30 majority of the employees voting in an election conducted by the 

31 commission as authorized by this act shall be the exclusive repre-

32 sentatives for collective negotiation concerning the terms and 

33 conditions of employment of the employees in such unit. Nothing 

34 herein shall be construed to prevent any official from meeting with 

35 an employee organization for the purpose of hearing the views and 

36 requests of its members in such unit so long as (a) the majority 

37 representative is informed of the meeting; (b) any changes or 

38 modifications in terms and conditions of employment are made 

39 only through negotiation with the majority representative; and 

40 (c) a minority organization shall not present or process grievances. 
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41 Nothing herein shall be construed to deny to any individual em-

42 ployee his rights under Civil Service laws or regulations. "'\Vhen 

43 no majority representative has been selected as the har~.raining 

44 agent for the unit of which an individual emplo;:ce is a part, he may 

45 present his own grievance either personally or through an appro-

46 priate representative or an organization of which he is a member 

47 and have such grievance adjusted. 

48 A Inajority representative of public employt>es in an appropriate 

49 unit shall be enlitled to act for and to negotiate agreements cover-

50 ing all cntployccs in the unit anfl shalllw n~~ponsiblc for rPpre~cnt.-

51 ing the interest of all such employees without diserimination and 

52 without regard to employee organization membership . .A majority 

53 representative of employees and a public employer or his rlesig-

54 nated representative have the mutual obligation to negotiate in. 

55 good faith . .After the effective date of this act [Proposed] proposed 

56 new niles or modifications of existing rules (governing] changing 

57 working conditions covered by a collectively negotiated agrecme·nt 

58 shall be negotiated with the majority· representative before they 

59 arc established. [In addition, the majority representative and 

60 designated representatives of the public employer shall meet at 

61 reasonable times and negotiate in good faith with respect to 

62 grievances and terms and conditions of employment. 

63 When an agreement is reached on the tenns and conditions of 

64 employment, it shall be embodied in writing and signed by the 

65 authorized representatives of the public employer anrl the majority 

66 representath·e.] Public employers shall not be required to nego-

67 tiate collectively any term or condition of entploy/nent concerning 

68 matters of intrinsir managerial policy or function or that contra-

69 venes any constitutional or stahdory mandate. 

70 b. ( 1) Public employers shall negotiate written policies setting 

71 forth grievance procedures for the settlement of grievances arising 

72 out of the interpretatio-n or aptJlication of the provi.sious of a 

73 negotiated agreement by means of which their employees or repre-

74 scntatives of employees may appeal the interpretation, application 

75 or violation of [policies,] collective negotiation agreeinents, 

76 [and administrative deei~ions affecting them,] prodded that such 

77 grievance procedures shall be included in any agreement entered 

78 into between tlw pnhlic employer and the representative organiza-

7!J tion. Such grievance procedures shall [may] provide for binding 

80 arbitration as a n1eans for resolving disputes, ex:cc pt for those items 

81 or provisions in the a,qree·rnent that the parties themselves, by 

82 mutual agreement, specifirnlly exclude from. bi'l1ding arbitration as 
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83 a fi'1UJl step. Notwithstanding any procedure for the resolution of 

84 disputes, controversies or grievanc~s established by any other 

85 statute, grievance procedures established by agreement between 

86 the public employer and the represPntative organization shall be 

87 utilized for any dispute covered by the tenns of such agreement. 

88 ( 2) The parties may agree on a procedure for the selection. of a11. 

89 arbitrator or arbitrators, including agreement on an appropriate 

90 agency to provide them with lists of arbitrators, or if they ar(!) 

91 unable to agree on a procedure or agency, an arbitrator shall be 

92 selected from a list drawn from the com1nission panel of arbitrators. 

93 ( 3) .A party may utilize anly one grievance procedure for the 

94 resolution of a particular issue. 

95 ( 4) .Any collective agreement entered into prior to the effective 

96 date of this subsection shall not be subject to the provisions of this 

97 subs:ertion. 

1 6. Section 1 of P. L. 1974, c. 123 (C. 34:13A-5.4) is amended 

2 · to read as follows : 

3 1. a. Public employers [Employers], their representatives or 

4 agents are prohibited from: 

5 (1) Interfering with, restraining ·or coercing employees in the 

6 exercise of the rights guaranteed to them by this act. 

7 (2) Dominating or interfering with the formation, existence or 

8 adininistration of any employee organization. 

9 (3) Discriminating in regard to hire or tenure of employment 

10 or any term or condition of employment to encourage or discourage 

11 employees in the exercise of the rights guaranteed to them by 

12 this act. 

13 ( 4) Discharging or otherwise discriminating against any em-

14 ployee because he has signed or filed an affidavit, petition or 

15 oomplaint or given any information or testimony under this act. 

16 ( 5) Refusing to negotiate in good faith with a majority repre-

17 sentative of employees in an appropriate unit concerning ter~s 
18 and conditions of employment of employees in that unit, or refusing 

' 19 to process grievances presented by the · majority representative. 

20 (6) Refusing to reduce a negotiated agreement to writing and 

21 to sign such agreement. 

22 (7) Violating any of the rules and regulations established by 

23 the commission. 

24 b. Public em,ployee [Employee] organizations, their represellta-

25 tives or agents are prohibited from: 

26 ( 1) Interfering with, restraining or coercing employees in the 

27 exercise of the rights guaranteed to them by this act. 
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28 (2) Interfering with, restraining or col'rcing a public employer 

29 in the selection of his rcprPs<•ntati\·c for the purposes of negotia-

30 tions or the adjustment of grievances. 
a1 (3) Refm~ing to negotiate in g-ood faith with a puhlic mnplo~7er. 

:l2 if they nre the majority repn•sentatiYc of employees in an ap~-
33j propriate unit concen1ing tenns and conditions of employment 

34 of employees in that unit. 
35 ( 4) Refusing to reduce a negotiated agreement to writing and 

3·6 to sign such agreement. 
37 ( 5) Violating any of the rules and regulations established by 

38 the commission. 
39 c. The conunission shall have exclusive pow .. er as hereinafter 

40 provided to prevent anyone from engaging in any unfair practice 

41 listed in subsections a. and b. above. Whenever it is charged that 

42 anyone has Pngaged or is engaging in any such unfair practice, 

43 the commission, or any designated agent thereof, shall have au-

44 thority to iss11e and sen:c upon such parti.es a notice of hearing, 

45 following the filing of a cmnplaint by either pa·rty alleging (and 

46 cause to be served upon such party a complaint stating the specific] 

47 that an unfair practice, has been co1wmitted (charged] and [in-

48 eluding a. notice of hearing] containing the date and place of 

49 hearing before the commission or any designated agent thereof 

50 together with a copy of the complaint which has bee·n filed; pro-

51 \·ided that 110 complaint shall [isFme] be filed based upon any 

52 alleged unfair practieo oceurring more than () months prior to the 

53 filing of the (charge] complaint unless the person aggrieved 

54 thereby was prevented from filing such (charge] complaint in 

55 which event the 6 m<mths period sh!lll be compJted from the day 

56 he was no longer so prevented. 
57 In any such proceeding, the provisions of the Administrative 

58 Procedure Act, P. L. 1968, c. 410 (C. 52:14B-1 et seq.) shall be 

59 applicable. Evidence shall be taken at the hearing and filed with 

60 the commission. If upon all the evidence taken, the commission 

61 shall determine that any party charged has engaged or is engaging 

62 in any sueh unfair practice, the commission shall state its findings 

63 of fact and conclusions of law and issue and cause to be served on 

64 such party an·ordrr requiring such party to cease and desist from 

65 such unfair practice, and to take such reasonable affirmative action 

66 as will effectuate the policies of this act. All cases in which a 

67 [complaint and] notice of hearing on a [charge] complaint is 

68 actually issued by the commission, shall be prosecuted before the 

69 commission or its agent, or both, by the representative of the em-
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70 ployee organization or party filing the [charge] complaint or his 

71 authorized representative. 

72 d. The commission shall at all times have the exclusive power 

73 and duty, upon the request of any public employer or majority 

74 representative, to make a determination as to whether a matter 

75 in dispute is within the scope of collective negotiations and to 

76 specify whether or not a subject is a required or permissive subject 

77 of collective negotiation. The commission shall serve the parties 

78 with its findings of fact and conclusions of law. Any determination 

79 made by the commission pursuant to this subject may be appealed 

80 to the Appellate Division of the Superior Court. 

81 e. The commission shall adopt such rules as may be required 

82 to regulate the conduct of representation elections, and to regulate 

83 the time of comtnencement of negotiations and of institution of 

84 impasse procedures so that there will be full opportunity for 

85 negotiatio~s and the resolution of impasses prior to required budget 

86 submission dates. 

87 f. The commission shall have the power to apply to the Appellate 

88 Division of the Superior Court for an appropriate order enforcing 

89 any order of the commission issued under subsection c. or· d. 

90 hereof, and its findings of fact, if based upon substantial eridence 

91 on the record as a whole, shall not, in such action, be set aside or 

92 modified; any order for remedial or affirmative action, if reason-

93 ably designed to effectuate the purposes of this act, shall be 

94 affirmed and enforced in such proceedings. 

95 g. For the purposes of this section the Division of Public Em-

96 ployment Relations sh-all have the authority and power to hold 

97 hearings, subpena witnesses, compel their attendance, administer 

98 oaths, take the testimony or deposition of any person under oath, 

99 and in connection therewith, to issue subpettas duces tecum, and 

100 to require the production and exatnination of any governmental 

101 or other books or papers relating to any matte'r described in this 

102 sectiotn. Subpenas issued in proceedings under this section con- · 

103 cermng scope of negotiation proceedings shtall be enforceable in 

104 the Superior Court by com'mission application for compliance on 

105 notice. Failure to obey a subpena issued in unfair practice pro-

106 ceedings . under this section shall be punishable by the Superior 

107 CtJurl in·the same manner as like failure is punishable in an action 

108 pending in the Superior Court, and the matter shall be brought 

109 before the court by the commission. 

1 7. Section 6 of P. L. 1941, c. 100 (C. 34 :13A-6) is amended to 

2· read as follows : 
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3 6. (a) Upon its own motion, in an existing, imminent or threatened 

4 labor dispute in private employment, the boarrl, through the 

5 Division of Private Employment Dispute Settlement, may, and, 

6 upon the request of the parties of either party to the dispute, 

7 ntuHt take such steps as it may deem expedient to effect a voluntary 

8 amicable and expeditious adjustment and settlement of the differ-

9 ences and issues between employer and employees which have 

10 precipitated or culminated in or threaten to precipitate or culminate 

11 in such labor dispute. 

12 (b) (1) Whenever negotiations between a public employer and 

13 an exclusive representative concerning the terms and conditions of 

14 employment shall reach an impas.se, the commission, through the 

15 Division of Public Employment Relations shall, upon the request of 

16 either party, or upon its own motion take such steps including the 

17 assignment of a mediator as it inay deem expedient to effect a 

18 voluntary resolution of the impasse. The cost of mediation shall be 

19 borne by the commission. [In the event of a failure to resolve the 

20 impasse by mediation the Division of Public Employment Relations 

21 is empowered to recommend or invoke fact:fi.nding with recom-

22 mendation for settlement, the cost of which shall be borne by· the 

23 commission.] 

24 (2) In the event of a failure to resolve the impasse by mediation, 

25 the Division of Public Employment Relations, at the request of 

26 either party, shall invoke factfinding with recommendation for set-

21 tlement of all issues in dispute unless the parties reach a voluntary 

28 settlement prior to the issuance of the factfi,nders report a·nd recom-

29 mended terms of settlement. Factfinding shall be limited to those 

30 issues that are within the required scope of negotiations unless the 

31 parties to the factfinding agree to factfinding on permissive 

32 subjects of negotiation. The cost of factfinding shall be bot"ne by 

33 the commission. In the event of a continuing failure to resolve an 

34 impasse by means of the procedure set forth above~ and notwith-

35 standing the fact that such procedures have not been exhausted, 

36 the parties shall notify the commission 60 days prior to the required 

37 budget submission date of the public employer as to whether or 

38 not they have agreed upon a terminal procedure for resolving the 

39 issues in dispute. Any terminal procedure mutually agreed upon 

40 by the parties shall be reduced to writing, provide for finality in 

41 resolving tke issues in dispute, and shall be submitted to the com-
42 mission for approval. 

43 ( 3) Terminal procedures that are approvable include, b1tt shall 

44 not be limited to the following: 

- a a· 
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45 (a) Conventional arbitration o.f all u1tsettled items. 

46 (b) .Arbitration under which the award by an arbitrator or 

47 panel of arbitrators is confined to a choice between (1) the 

48 last offer of the employer and (2) the last offer of the em-

49 ployees' representative, as a single package. 

50 (c) .Arbitration under which the award i.s c01tjined to a 

51 choice betwe.en (1) the last offer of the employer atul (2) the 

52 last offer of the employees' represefttative, on each, issue it" 

53 dispute, with the decision on an issue-by-issue basis. 

54 (d) If there is a fact finder's report with recommendations 

55 on the issues in dispute, the parties may agree to arbitration 

56 under which the award would be confined to a choice a-mong 

57 three positions: (1) the last offer of the employer as a single 

58 package, (2) the last offer of the employees' representative as 

59 a singl\ package, or (3) the factfinder's recommendations as· 

60 

61 

62 
63 

64 

65 

66 

67 

68 

69 
70 

71 
72 

73 

74 

75 

76 

a single package. 

(e) If there is a fact finder's report with a recommendation 

on each of the issues in dispute, the parties may agree to 

arbitration u'nder which the award would be confined to a 

choice on each issue from among three positions: ( 1) the 

last offer of the employer on the issue, (2) the employee repre­

sentative's last offer on the issue, or (3) the factfinder's 

recommendation on the issue. 

(f) .Arbitration under: which the award on the economic 

issues in dispute ·is confined to a choice between ( 1) the last 

offer_ of the employer on the econotnic issues as a single package 

and (2) the employee representative's last offer on the ecotwmic 

issues as a single package; and, on any no'neconomic issues in 

disput.e, the award is CO'nfined to a choice between ( 1) the last 

offer of the employer on each issue in dispute and (2) the 

employee representative's last offer on that issue. 

( 4) The following procedure shall be utilized if parties fail to 

77 agree on a termi·nal procedure for the settl,ment of an impasse 

78 dispute: 

79 (a) In the event of a failure of the parties to agree upon an 

80 &cceptable terminal procedure 50 days prior to the public 

81 employer's budget-submission date, no later tb the afore-

82 said time the parties shalt separately so Mtify the commissioB 

83 in writing, indicating all issues in dispute atz.d tke reasons for 

84 their inability to agree on the procedure. The substOMCe of a 

85 wri.tt.en •otification shall not provide the basis for any delay in 

86 effectuating the provisions of this subsectio'n. 

. ·. 
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(b) Upon receipt of such notification from either party or on 

the commission's own motion, the procedure to provide finality 

for the resolution of issues in dispute shall be bindin,q arbitra.;. 

tion under which the awa.rd on the economic iss-ues in dispute 

shall be confined to a choice between: (1) the last offer of the 

employer on such iss1tes as a single package and ( 2) the em­

ployee representative's last offer, on such issues, as a si1~gle 

package; and, on the noneconomic issues in dispute, the award 

"' shall be confined to a choice between: (1) the last offer of the 

employer on each issue in dispute and ( 2) the employee repre­

sentative's last o fJ er on such issu.e. 

( 5) The commission shall take measures to ass,ure the selection 

99 of an arbitrator or arbitrators fro·m its spec-ial panel of arbitrators. 

100 Appointment of an arbitrator to the commission's special panel 

101 shall be for a 3-year term, with reappointment contingent upan a 

102 screening process sim.ilar to that ~tsed for determining initial 

103 appointments. 

104 ( 6) (a) Prior to the arbitration proceedin.gs, the parties shall 
I 

105 submit to the arbitrator or tripartite panel of arbitrators, pursuant 

. 106 to rules and procedures established by the commission, their final 

107 offers in two separate parts: (1) a single package containing all 

108 the economic issues in dispute and ( 2) the individual issues in 

109 disput.e not ilncluded in the economic package, each set forth sepa-

110 rately by issue. 

111 (b) In the event of a dispute, the commission shall have the 

112 power to decide which issues are economic issues. Economic 

113 issues include those items which have a direct relation to 

114 employee income including wages, salaries, hours in relation 

115 to earnings, and other forms of compensation such as paid 

116 vacation, paid holidays, health and medical insurance, and 

117 other economic benefits to employees. 

118 (c) Throughout formal arbitration proceedings the chosen 

119 arbitrator or panel of arbitrators may mediate or assist the 

120 parties in reaching a mutually agreeable settlement. 

121 (d) Arbitration shall be limited to those s1tbjects that are 

121 within the required scope of collective negotiations, except that 

122 the parties may agree to submit to arbitration one or more 

123 permissive subjects of negotiation. 

124 (e) The decision of an arbitrator or panel of arbitrators 

125 shall include an opinion and an award, which shall be final and 

126 binding upon the parties and shall be irreversible, except where 

127 there is submitted to the court extrinsic evidence upon which 
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128 the court may vacate, modify or correct such award pursuant 

129 to N. J. 8. 2.A :24-7 et seq. or for failure to apply the factors 

130 · specified in su.bsection b. (7) belo'w. 

liH (f) 1.'he parties shall bear the costs of arbitratiot" sub jed 

132 to a fee sched·ule approved by the commission. 

1.33 (7) The a.rbitrator or panel of arbitrators shall decide the dispute 

134 based on a reasonable determination of the issues, giving due 

135 weight to those factors listed below that are judged relevant for the 

136 resolution of the specific dispute: 

137 (a) The interests and welfare of the public. 

138 
139 
140 

141 

142 
143 

144 

145 

146 

147 
148· 

149 

150 

151 

152 
153 

154 

155 
156 
157 
158 

159 

160 

161 

162 

(b) Comparison of the wages, salaries, hours, and condi­

tions of employment of the employees involved in the arbitra­

tion proceedings with the wages, hours, and conditions of 

efployment of other employees performing the sa~ne or similar 

services and with other employees generally: 

( 1) In public employment in the same or similar com­

parable jurisdictions. 

( 2) In comparable private employment. 

( 3) 1 n public. and private employment in general. 

(c) The overall compensation presently received by the 

employees, inclusive of direct wages, salary, vacations, holi­

days, excused leaves, insurance and pensions, medical and hos­

pitalization benefits, and all other economic benefits received. 

(d) Stipulation..'~ of the parties. 

(e)The lawful authority of the employer. 

(f) The financial impact on the governing unit, its residents 

and taxpayen;. 

(g) The cost of living. 

(h) The continuity and stability of employment including 

seniority and tenure rights and s·uch otlter faclot·s not confined 

to the foregoing which are ordinarily or traditionally consid­

ered in the determination of wages, hours, and conditions of 

emtJloymcnt. throu,gh c:olledive negotiations _and collt~ctivt~ 

bargaining between the parties in the public service and i'n 

private employment. 

163 . (B) .A mediator, factfinder, or arbitrator while fu'nctioning in a 

164 mediatory capacity shall not be required to disclose any files, 

165 records, reports, documents, or other papers classified as confi-

166 dential received or prepared by him or to testify with regard to 

167 mediation,. conducted by him under this act on behalf of any party 

168 to any cause pending in any type of proceeding under this act 

169 Nothing contained herein shall ezempt such an individual from 

170 disclosing information relati'ng to the commis_sion of a crime. 
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171 ( 9) The provisions of this subsection concerning terminal pro-

172 cedures shall apply to all negotiations for new agreements, renewals 

173 of ea:isting agreements, or reopener provisions of existing agree-

174 ments that are or .~hall brcome effective du·ritllJ thr first full 

175 fiscal year of the public employer after the effective date of this 

176 subsection. 

177 (c) The board in private employment, through the Division of 

178 Private Empl<lyment Dispute Settlement, and the commission in 

179 public employment, through the Division of Public Employment 

180 Relations, shall take the following steps to avoid or terminate 

181 labor disputes: {l) to arrange for, hold, adjourn or reconvene a 

182 conference or conferences between the disputants or one or . more 

183 of their representatives or any of them; (2) to invite the disputants 

184 or their representatives or any of thelll to attend such conference 

185 and submit, either orally or in writing, the grievances of and differ-

186 ences between the disputants; (3) to discuss such grievances and 

187 differences with the disputants and their representatives; and 

188 (4) to assist in negotiating and drafting agreements for the adjust-

189 ment in settlement of such grievances and differences and for the 

190 termination or avoidance, as the case may be, of the existing or 

191 threatened labor dispute. 

192 (d) The commission, through the Division of Public Employment 

193 Relations, is hereby empowered to resolve questions concerning 

194 representation of public employees by conducting a secret ballot 

195 election or utilizing any other appropriate and suitable method 

196 designed to ascertain the free choice of the employees. The division 

197 shall decide in each instance which unit of emplo~ees is appropriate 

198 for collective negotiation, provided that, except where dictated by 

199 established practice, prior agreement, or special circumstances, no 

200 unit shall be appropriate which includes (1) both supervisors and 

201 nonsupervisors, (2) both professional and nonprofessional em-

. 202 ployees unless a majority of such professional employees vote for 

203 inclus·ion in such unit or, (3) both craft and noncraft employees 

204 unless a majority of such craft employees vote for inclusion in such 

205 unit. All of the powers and duties conferred or imposed upon the 

206 division that are necessary for the administration of this sub-

207 division, and not inconsistent with it, are to that extent hereby made 

208 applicable. Should fonnal hearings be required, in the opinion of 

209 said division to determine the appropriate unit, it shall have the 

210 power to issue subpenas as described below, and shall determine the 

211 rules and regulations for the conduct of such hearing or hearings. 

212 (e) For the purposes of this · section the Division of Public 

I 

--- l_l 
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213 Employment Relations shall have the authority and power to hold 

214 hearings, subpena witnesses, oompel their attendance, administer 

215 oaths, take the testimony or deposition of any person under oath, 

216 and in connection therewith, to issue subpenas duces tecum, and to 

217 require the production and examination· of any governmental or 

218 other books or papers relating to any matter described ~hove. 

219 Subpenas issued in proceedings under this section shall be enforce-

220 able in the Superior Court by commission application for compliaonce 

221 on notice. 

222 (f) In carrying out any of its work under this act, the board may 

223 designate one of its members, or an officer of the board to act in 

224 its behalf and may delegate to such designee one or more of its 

225 duties hereunder and, for such purposes, such designee shall have 

226 all the poJers hereby conferred upon the board in connection with 

227 the discharge of the duty or duties so delegated. In carrying out 

228 any of its work under this act, the.commission may designate one of 

229 its members or an officer of the commission to act on its behalf and 

230 may delegate to such designee one or more of its duties hereunder 

231 and, for such purpose, such designee shall have all of the powers 

232 hereby conferred upon the commission in connection with the 

233 discharge of the duty or duties so delegated. 

234 (g) The board and commission may also appoint and designate 

235 other persons or groups of persons to act for and on its behalf 

236 and may delegate to such persons or groups of persons any and 

237 all of the powers conferred upon it by this act so far as it is 

238 reasonably necessary to effectuate the purposes of this act. Such 

239 persons shall serve without compensation but shall be reimbursed 

240 for any necessary expenses. 

241 (h) The personnel of the Division of Public Employment Rela-

242 tions shall include only individuals familiar with the :field of public 

243 employee-management relations. The commission's determination .. 

244 that a person is familiar in this field shall n.Qi be reviewable by any 

245 other body. 

1 8. Section 7 of P. L. 1941, c. 100 (C. 34:13A-7) is amended to 

2 read as follows : 

3 7. Whenever a controversy shall arise between [an] a private 

4 employer and his employees which is not settled either in con-

5 ference between representatives of the parties or through medi-

6 ation in the manner provided by this act, such controversy may, by 

7 agreement of the parties, be submitted to arbitration, one person 

8 to be selected by the employer, one person to be selected by the 

9 employees, and a third selected by the representatives of the 
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10 employer and employees, and in the event of any such appointment 

11 or selection not being made upon the rrquest of the parties in the 

12 controversy, the tinpartment n1ay selN~t the third person to arbi-

1iJ tratc the matter ~nhmitted; provided, however, that the failure Oi' 

14 refusal of either party to submit a controversy to arbitration shall 

15 not be construed as a violation of the }JOlicy or purpose of this act, 

16 or of any .provision thereof, nor shall failure or refusal to arbitrate 

17 constitute a ba~is for any action at law or suit in equity. 

1 9. Section 12 of P. L. 1968, c. H03 (C. 34 :13A-8.3) is amended to 

2 read as follows : 

3 12. The commission in conjunction ·with the Institute of :Manage-

4 ment and Labor Relations of Rutgers, The State University, shall: 

5 develop and maintain a program for the guidance of public em-

6 P\oyees and public employers in employee-management relations [, 

7 to] ; pro,vide for the objective collection, analysis, a.nd publication 

8 of data and application thereof; tJrovide for the training of medi-

9 ators, fact finders and arbit'rators; provide technical advice to 

10 public employees and public employers on employee-management 

11 programs [, to] ; assist in the development of programs for train-

12 ing employee and management personnel in the principles and 

13 procedures of consultation, negotiation and the settlement of 

14 disputes in the public service[,] ; and provide for the training of 

15 employee and management officials in the discharge of their em-

16 ployee-management relations responsibilities in the public interest. 

1 10. (New section) (a) There is hereby established in the Division 

2 of Public Employment Relations a Council on P'\blic Employment 

3 Relations, which shall consist of 8 members, appointed by the 

4 Governor, by and with the advice and consent of the Senate, 4 of 

5 whom shall be representative of public employers and 4 of whom 

6 shall be representative of public employee organizations. Of the 

7 first appointees, one representative of public employers and one 

8 representative of employee organizations shall be appointed for 

9 1 year, 1 representative of said interests shall be appointed for 2 

10 years each, and 2 representatives of said interests shall be ap-

11 pointed for 3 years each. Their successors shall be appointed for 

12 terms of 3 years each. }tfembers of the council shall be eligible for 

13 reappointment. 

14 (b) A majority of the membership of the council shall constitute 

15 a quorum for the transaction of council business. 

16 (c) The council shall meet with the commission at least 4 times 

17 a year. 
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18 (d) The employer repre~::~cntativcs shall choose a chairman and 

19 the representatives of employee organizations shall choose a chair-

20 man, who shall serve as co-chainnen of the council, alternating in 

21 chairing meetingR of the coundl. 

22 (e) Members of the council shall serve without compensation, 

23 but may be reimbursed by the State for necessary expenses in-

24 curred in the diHcharge of their duties. 

1 11. (New section) The council shall (a) help to promote the 

2 effective functioning of collective negotiations in public employ­

il mont in tho State; (b) aRsist the commission in its selection of 

4 panels for ad hoc mediation, fact.finding, and arbitration under the 

3 ju riRdiction of the commission; (c) aid in the settlement of indivi-

6 dual disputes; (d) review the administration of the "New Jersey 

7 Employer-Employee Relations Act,'' including the commission's 

8 rules and\regulations, and advise the commission regarding desir-

9 able changes in the administration and enforcement of said act; 

10 and (e) recommend to the Governor and Legislature any amend-

11 ments to said act that it deems advisable. 

1 12. Sections 1 to 4, 6 and 8 to 11 of this act shall take effect 30 

2 days after the enactment of this act. The terms of the members of 

3 the Public Employment Relations Commission in office are termi-

4 nated on the effective date of section 4. Sections 5 and 7 of this 

5 oot shall take effect 60 days after the enactment of this act. 

STATEMENT 

The purpose of this bill is to amend and supplement the ''New 

Jersey Employer-Employee Relations Act" (P. L. 1941, c. 100; 

C. 34:13A-1 et seq.) so as to implement the recommendations of 

the New Jersey Public Employer-Employee Relations Study Com­

mission, created pursuant to P. L. 197 4, c. 124. The bill provides 

specific procedure to bring about the peaceful settlement of a 

persistent impasse in negotiations that occurs in any public em­

ployment covered by the ''New. Jersey Employer-Employee 

Relations Act," including State, county, municipal and school 

district employment. Public employers and employee organizations 

would be stimulated to adopt, by mutual agreement, one of six 

statutory procedures for resolving deadlocks that develop in 

negotiations should the parties fail to reach an agreement in direct 

negotiations. T'he bill requires submission of a continuing con­

troversy to a form of binding arbitration, under which the arbitra­

tor or panel of arbitrators would make an award by Choosing 

between the final offers of the two parties on (a) the economic 



19 

issti.es as a single combined package and (b) the noneconomic issues 

on an issue-by-issue basis. The parties would be given an appro­

priate period of time to take those impasse procedures into account 

before the negotiations of a new agreement would be subjec.t to 

them. 

~ bill also requires that negotiated agreements in covered 

employment ~rovide binding arbitration as a terminal step in a 

procedure for the settlement of grievances that concern the inter­

pretation or application of the provisions of a collective ~o-reement. 

The parties could, by mutual agreement, exclude individual items 

from such binding arbitration. Statutory requirement for arbitr~­

tion of unsettled grievances would not take effect before the parties 

had adequate time to disc.us·s and to embody the necessary changes 

in a new, negotiated agreement. 

Concerrting the scope of negotiations, the bill provides: (a) that 

the Public Employment Relations Commission be given statutory 

authority to dete:tm.ine which are and which are not required 

subjects or permissive subjects for negotiation; and (b) that pwblic 

. mnploym·s not he required to negotiate concerning matters of 

intrinsic managerial policy or function. 

The bill also provides that the Public Employment Relations 

Commission be changed from a tripartite membership (one mem,. 

ber-cllatrm.an serving full-time and 6 members serving part-time) 

with 3-year terms, to a 3-member, all public commission with 6-

year terms, all three serving on a full-time basis. A bipartisan 

council on public employment relations woulli be. established to 

meet with the Public Employment Relations Commission for certain 

purposes, including possible assistance in the settlement of 

individual disputes and in the screening of arbitrators for a com­

mission-e·stablished list, from which the parties of the commission 

would select neutrals for binding arbitration. · 

Provision is also made in this bill for the systematic develop­

ment of objective, comparative data for use by the parties, by 

arbitrators (especially in applying statutory standards under 

interest arbitration), for the training of mediators, factfinders and 

arbitrators, and for analyses of the effects of the proposed changes 

in the law. The provisions regarding binding arbitration will 

necessitate some additional trained arbitrators. 

Finally, seven technical amendments to the ''New Jersey 

E·mployer-Employee Relations Act'' are proposed that are pri­

marily for purposes of clarification and efficient administration. 



ASSEMBLYMAN CHRISTOPHER J. JACKMAN (Chairman): Ladies and gentlemen, with your 

permission,! would like to call this hearing to order. 
There is only one member of the Committee with me today and that is Assemblyman 

Patero. Then, to my left, is our legislative staff member, Daniel Ben-Asher. 

We have called this hearing in response to the interest that has been generated 

over the State by Assembly Bill No. 1448. As many of you know, this bill encompasses 

the recommendations of the New Jersey Public Employer-Employee Relations Study Commission, 

which, if enacted, could have an impact on the State public employment relations for 

many years to come. , 
I hope that the hearing today will shed some light on this important subject. 

When your name is called, please come to the front desk to give your testimony. 

It would be most helpful for the purpose of assembling an official transcript of this 

hearing, if you have a written statement to present, that you furnish copies of it to 

the Committee members and the hearing stenographer. Also anyone who has·not already 

expressed an interest in speaking and wishes to do so can give his name to Mr. Ben-Asher, 

who is sitting at my immediate left. 

In view of the numbe~ of people who have already expressed an interest in 

testifying today, I am going to ask everyone to not speak more than five or ten minutes. 

If you have a written statement, try to summarize it and the entire statement will be 

made part of the official record. 

Assemblyman Burstein, who is the principal sponsor of this bill,is not present, 

but when he does come in, I will give him the courtesy of testifying. 

At this time, I am going to make one or two brief statements. This bill has 

created a tremendous amotitlt of interest and controversy around the State. With us 

this morning is a gentleman for whom I have tremendous respect. He is Dr. Richard 

Lester,who was Chairman of the New Jersey Public Employer-Employee Relations Study 

Commission. I served with Dr. Lester on this Commission. I submitted a minority 

report on this bill and put my name on it even though I didn't agree with it in toto. 

As I said at the outset, there is a tremendous amount of controversy on both sides. 

So, without any further ado, I would like to introduce Dr. Richard Lester, 

who will make a statement. 

Before Dr. Lester begins, I will announce the procequre to be followed today. 

We are going to recess for lunch at 12:00 o'clock and come ~ack at 1:30. The hearing 
will continue until 4:30. Anybody who is not heard will be given an opportunity to 

appear at another date. I presently have a list of about 35 names of people who want 

to testify. It is possible that all will not be heard. I will try to schedule those 

of you present in the chamber in conformity with your requests. If I can't, I will 

try to schedule you as closely as I can to the time you want to be heard. 

You may proceed, Dr. Lester. 

R I C H A R D A. L E S T E R: Mr. Chairman, I appreciate the opportunity to appear 

before this Committee in connection with its consideration of Assembly Bill 1448. 

The Study Commission's recommendations, embodied in this bill, are designed to 

respond to the specific instructions in the legislation establishing the Commission. 

Those instructions are extensive in scope. 

The Study Commission's 145-page report explains the basis for each recommendation. 

I will not repeat orally the explanatory material in the report in suppprt of specific 
recommendations. 

In my remarks this morning, I should like to make some observations that may 
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help in understanding the Committee's recommendationR as a whole and to clear up some 

apparent misunderstanding concerning the procedure in Bill 1448 for assuring settlement of 
impasses in negotiations. 

The Commission in its year-long deliberations engaged in a fresh examination of 
the problems in public employment relations in New Jersey and the opportunities for 

improvement in such relations. 
The Commission sought and seriously considered the views of many experienced 

practitioners in New Jersey and elsewhere, and drew on the lessons of past experience 

here and in other states. Input from many knowledgeable persons influenced.the thinking 

of the Commission and the content of its recommendations. 

Significant differences in conditions and diversity of views exist among the 

1200-odd municipalities, counties, school districts and other governmental units in this 

State. Let me just add parenthetically that that is one of the reasons you get such 

a diversity of views because the situation may be different in each of the different 

units. Elements within labor and management concerned with public employment relations 

have, therefore, somewhat diverse and changing views regarding the range of issues that 

were considered by the Comrni~sion. Nevertheless we found that the parties had been 

engaging in fresh and constructive thinking in the light of recent experience, were 

receptive to new approaches to troublesome problems, and were quite conscious of the need 

to bear in mind the long-run public interest in constructive emplo~ent relations in the 

public sector in New Jersey. 

In developing its recommendations, the Commission was particularly conscious of 

the need to take account of the diversity of conditions and the propensity for views 6n 

issues and procedures to change with circumstances and experience. Therefore, the Com­

mission's recommendations, especially in the area of negotiations, provide for flexibility, 

alternative approaches and procedures, and adaptability to particular circumstances. Also 

th~y contain encouragement for the parties to assume responsibility for working out 

answers to problems, and furnish stimulus for the reduction and self-settlement of dif­

ferences on negotiating issues. 

I would especially stress the contribution that the Commission's recommendations 

could, as an interconnected or package set of proposals, make to the peaceful, fair, and 

intelligent solution of employer-employee disputes in the public sector in this State. 
It may be useful if I briefly run through the procedure in Bill 1448 for the 

resolution of impasses in negotiations, indicating the significance of certain features 
and correcting some apparent misconceptions with respect to these impasse procedures. 

Bill No. 1448 would make no real changes in the existing law's provisions with 

respect to mediation and factfinding. The new added procedure for achieving finality 
on pages 11 to 15 of the bill might, in practice, reduce somewhat the use of factfinding. 

There are some people who think it would reduce it very significantly. I think experience 

would determine whether that would be the case or not. Th~e could be a quite flexible use 

of factfinding under the proposed provisions of the bill. 
If after mediation and factfinding, differences over the terms and conditions of 

a new agreement continued to be unresolved, the new procedure would come into operation. 

Existence of the new procedure and advance planning with it in mind would undoubtedly 

serve, in some cases, to encourage the parties to settle their differences before that 

procedure would come into play. 
If the negotiating parties have not achieved agreement by 60 days prior to the 

public employer's required budget-submission date, t~e parties are to notify PERC whether 

or not they have agreed on a terminal procedure for resolving the open items i.n dispute. 

Presumably they would have thought about that matter in advance. They are, however~ given 
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10 days following the notification of a negotiating impasse - that is, 60 days prior 
to the budget-submission date - to consider the question, in the hope that during 

that period, during the 10 days from 60 to 50 days prior to the budget-submission date, 

they would be able to agree on some procedure for finality. 

Six procedures for finality are set forth in the law. The parties could choose 

one of the six or they are free to work out a different arrangement providing it will 

lead to finality or assurance of settlement. Some people have missed this point, so I 

would emphasize it a bit. 

If you look on page l~of the bill, li11es 39 to 44, it says: "Any terminal 

procedure m~tually agreed upon by the parties- shall be reduced to writing, provide for 

finality in resolving the issues ~n dispute, and shall be submitted to the conu:nission, 11 

that is to PERC, "for approval." 
11 
••• Terminal procedures that are approvable include, but shall not be 

limited to 11 
- and perhaps there should be a conu:na after that - 11 shall not be limited 

to the following:" Then the six are specified there. · 

The parties, as I said, are free to choose one of the six or they are free to work 

out a different arrangement providing it will lead to finality or assurance of settlement. 

The new procedure encourages choice, flexibility, and assumption of responsibility for 

dispute settlemen~by the paries themselves. They can shift from one settlement procedure 

to another with experience~ each impasse can have its own settlement procedure.. The six 

procedures outlined in the law are based on legislation and experience in other states. 

I want to stress the freedom that the parties have under the proposed statute to 

work out any settlement procedure they desire. The six forms outlined in the statute are 

only examples based on other states' laws. They are not intended to be limiting. On 

_the contrary, they are designed to indicate some of the possible variations that might 

be (lSed. 

'ro illustrate further possible variations, the parties could, for example, set up 

a panel to determine salaries by a statistical study or formula, agreeing to abide by 

the -results of that study and formula use. Or a group of school boards might name an 

arbitrator for a period to rule on matters that they could not agree upon in terms of 

certain issues. That arbitrator would not need to be from the PERC special panel of 

arbitrators. The arbitrator, say, could be a former mayor ~r police commissioner or 
former judge, even a university professor or a former commissioner of education or a 

similar person for whom the parties and the community had respect and who is knowledge­

able a))out that occupation in that locality. This provision of the law is intended to 

encourage the parties to be innovative and creative, to think about the issues in dispute 

and the solutions or methods of solution that suit their situation. 

The approval of PERC for any one of the great variety of possible arrangements 

for settlement which would be on a voluntary basis is simply to make certain that the 

arrangement or means is not contrary to law and will ultimately result in a binding 

settlement. 

Now, because it isn't completely clear on page 11 at the bottom there, I have 

a suggestion for the possible addition of one sentence that might be inserted in line 

39 after t9e words "issues in dispute11
, as follows: 11 The services of a mediator or a 

factfinder may be used to assist the parties to work out and agree upon a procedure that 

will assure a settlement of the issues in dispute." So I would stress that "flexibility 

in that connection. 

If at the end of the 10-day period (50 days prior to the required budget­

submission date), the parties are unable to agree on a terminal procedure for this 
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dispute, they are to so notify PERC in writing, giving an explanation for their inability 

and specifying .the issues that remain in dispute. Both of these actions, that is bOth­
explanation of inability and specifying the issues in dispute to crystalize them, may 
help to clarify, even reduce, their differences. 

The dispute then becomes subject to a specific form of forced-choice, final­
offer arbitration. The arbitrator .{or arbitrators) is to be selected from a special 

panel of arbitrators, under this circumstance, screened by PERC with the assistance of 

the propased bipartisan Council on Public Employment Relations, set forth in the bill 

on pages 17 and 18, and the arbitrators on that panel having 3-year appointments • 

. The form of final-offer binding arbitratio~ required by the statute if the 

parties cannot agree on any procedure for finality, provides that the arbitrator or 

arbitrators choose between each party's final offer on the economic issues as a package, 

and the arbitrator's choice between the final offer of each party on each noneconomic 

is made separately, on an issue-by-issue basis. "Economic issues," as defined in the 

statute, include those items which have a direct relation to employee income~ all other 

issues are designated "noneconomic." The economic issues are, so to speak, the money 

issues that are common to most negotiations -- wages, salaries, hours in relation to 

earnings {that is the effkt on average hourly earnings), paid vacation, paid holidays, 

insurances, and other direct money benefits to employees. The noneconomic benefits are 

more likely to be mostly those that are peculiar to the occupation or the industry, 

such as class size in schools or the complement of workers for perfo:r:ming a particular 

task. Negotiations involving professional types of work or semi-professional types 

of work are apt to involve a larger number of noneconomic issues~ that is because of, 

the nature of professional and semi-professional kinds of employment. Throughout ~he 
formal arbitration proceedings, the arbitrator~r arbitrators) is free to mediate or 

otherwise assist the parties to reach a mutually agreeable settlement. 

Somebody has suggested, as is the case in Michigan, I believe, that the arbitrator 

can remand the issues to further collective bargaining~ and there is nqthing in the 

procedure that would in any way prevent that, as I see it. 

In many respects, the provisions of Bill 1448 encourage peaceful settlement 

in a voluntary manner by the parties themselves. Contrary to some statements and 

resolutions, Bill 1448 would not change the Public Employment Relations Commission 

"from a mediation to an arbitration panel;" PERC is not given powers to make arbitration 

decisions. And, as just explained, the parties would have various alternatives to 

choose from and would have incentives for self-settlement. 
There are two corrections that we failed to make in going over the draft of 

Bill 1448. I want to just mention them in closing. They are: {1) on page 6, line 

13 of the bill, after the word "hire" and before the word "discharge" to insert 

''evaluate". That same phrase appears elsewhere in the bill and it somehow was in­
advertently left out here. That would read, " ••• having the power to hire, evaluate, 
discharge, discipline, or to effectively recommend the scune ••• " 

{2) Then on page 8, line 84, eliminate the words "disputes, controversies or", 

so that it would read: "Notwithstanding any procedure for the resolution of grievapces 

established by any other statute, ••• " 
Mr. Chairman, that completes my statement. I would be pleased to respond to 

questions now or later on in the proceedings. 

ASSEMBLYMAN JACKMAN: Thank you very much, Doctor. Are there any questions? 

{No questions.) You will be available. You are not going to leave, are you? 

DR. LESTER: No, I will be here all day. 
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ASSEMBLYMAN JACKMAN: Is Judith Owens in the room? Mr. 

Bertolino, are you going to speak for the NJEA? 

MR. BERTOLINO: Yes. 
ASSEMBLYMAN JACKMAN: You know the procedure. State your 

name, please. 

JACK J. B E R T 0 L I N 0: 

Mr. Chairman and members of the Committee. Thank you for giving me 

the opportunity to speak today. 

I am Jack J. Bertolino, Director of Field Service for the New Jersey 

Education Association which represents more than 100,000 active, associate 

and retired school employees in New Jersey. NJEA affiliates are the sole 

and exclusive bargaining representatives for teachers in all but six of the 

state's 590 school districts. In these districts, N.JEA affiliates represent 

over 1100 bargaining units of teachers and other school employees. 

With me today is John V. Warms, NJEA Field Representative for Teacher 

Rights. 

We welcome the opportunity to express to this Committee NJEA's concerns 

with respect to the recommended changes to Chapter 123 as suggested by the 

Public Employer-Employee Relations Study Commission and incorporated in 

A-1448. 

The NJEA strongly opposes the enactment of the PfOPGsed legislation 

primarily for the following reasons: 

1. A-1448 would add a specific definition of the term "supervisor" 

which expands the definition already expressed in Chapter 123 (p. 3, lines 

59-61). By adding the term "evaluate" the scope of the supervisory definition 

wo~ld be enlarged and would encour~ge school boards to bring petitions before 

the Public Employment Relations Commission (PERC) in efforts to change the 

composition of present bargaining units. The effect would be to deny to 

certain supervisory employees contractual benefits and security provisions 

they worked hard to gain during the past eight years. 
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This proposal would serve only to provide employers with another opportunity; 

to disrupt bargaining, cause confusion, and weaken employees' bargaining 

rights. 

2. The bill emasculates what is commonly referred to as the freeze 

clause (p. 7, lines 55-59). Chapter 123 now provides, "Proposed new rules 

or modifications of existing rules governing working conditions shall be 

. negotiated with the majority representative before they are established." 

This clause has worked well and is a proper safeguard as stated. By 

limiting the provision to conditions covered by the negotiated contract, 

employees' rights would be weakened and the unilateral authority of school 

boards strengthened. 

). 

t: 
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In effect, this change would violate basic standards of good-faith ~-

bargaining. With the suggested changes, management could unilaterally changf 

working conditioJs. School boards could justify such an action by arguing tf 

this right was granted through legislative intent, a principle upon whi.ch col~.· 
rely heavily in making judicial decisions. Public employees would then be f :( 

to carry the burden of attempting to correct such injustices through unfair , 

labor practice proceedings. In effect, the proposal would create disputes, 

not resolve them. It is difficult to understand why this bill suggests/ any 

revision of the freeze clause. The clause has not proven burdensome to ! 
school boards. It has not enfringed upon so-called management prerogatives~~; 
In fact, there is no evidence, either before PERC or in the Study Commission~~ 

report, which demands consideration of such a drastic change in this essentil.· 

provision of employer-employee relations. · 

3. The bill further endangers public employee rights by adding what t 
::~p::a~e:::~a:e:s:::~:::l:~:::sw::::i:::nb~p:e::i:~:e:o6::::::at~::tters r 
of intrinsic managerial policy. 

'h 

~· 
No compelling reason exists to add this clause. By its new authority 

in Chapter 123 PERC has already made. and wil~ continue to make scope decisio ·:, 

regarding mandatory, permissive,and illegal subjects of negotiation. To 

include this clause would only cloud and confuse the negotiability issue. 

The statement of disagreement concerning the PERC Study Commission's 

report submitted by three Commission members expresses NJEA' s position on th' .~. 

issue. It reads in part, "The parties have had only a few months to work un 
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this law, and no significa~t problems have been reported. We strongly be­

lieve the commissicn (~}should be given a reasonable period of time 

to determine the dimensions of the scope of negotiations under the existing 

~s legislation." 

4. The proposed changes in Section 7b would limit the grievance 

definition to the interpretation or application of a negotiated contract 

(p. 7, lines 71-77). Thls limitation would eliminate the right to appeal the 

violation of policies and. administrative decisions affect_ing employees, a 

benefit enjoyed by·them since Chapter 303 was enacted in 1968 and reinforced 

by the Legi:~~ature in Chapter 123. Adoption of this provision would clearly 

cause unnecessary confusion. Grievance definition was a major area of 

1ng dispute in the early post-Chapter 303 era. This matter was resolved through 

~ t negotiation and by mutual agreement. As a result, most negotiated contracts 

co now contain the definition as stated in law. Any modification of that clause 

~ f could be interpreted as permitting -- and perhaps encouraging -- employers 

lr to make adverse administrative decisions affecting terms and conditions of 

;, employment. In such instances, employee organizations would be left power-

lY less to utilize a contract's grievance machinery. Also, such a change would 

require lengthy and costly litigation to resolve grievances. The legislative 

~s. 

Lon 

lti 

intent of Chapter 123 was to resolve disputes expeditiously and fairly, not to 

create barriers which inhibit resolution of differences. 

Furthermore, the suggested change which provides for contractual 

provisions to be excluded from the arbitration process by mutual agreement 

does little to promote meaningful collective bargaihing. Such a provision 

could lead to unnecessary impasse situations because management would be 

~s provided with an opportunity to establish conditions prior to and during 

th 

ur. 

negotiations. This concept was introduced by many board negotiators after the 

passage of Chapter 303 in 1968. Most school boards abandoned this posture 

by 1971 because it was not conducive to the bargaining process. 

5. An outstanding deficiency in the bill is the lack of due process 

court procedures for public employees in strike situations. Without such 

a provision school boards will continue to secure instant injunctions, 

thereby gaining additional leverage to pressure employees into concessions. 

The instant injunction provides the opportunity for a school board to 



circumvent collective bargaining and to utilize a judicial excuse to avoid 

real issues. 

Injunctions continue to be issued automatically even though a specific 

strike does not endanger the public health or safety. The failure of this 

bill to provide for essential due process and day-in-court procedures only 

encourages management to abuse its inherent power. Unless such procedures 

are enacted into law, school boards will continue to utilize the courts 

and the injunctive process.as weapons to punish teacher leaders rather than 

negotiate with them and to attempt to force contract settlements upon 

teacher associations. 

NJEA is pleased to note that three PERC Study Commission members expres 

their concern in the Commission's report about the issuance of automatic 

injunctions. In\speaking to this issue, the three Commission members stated, 

"We would have included a recommendation that some provision be allowed for 

a public employee organization to have an opportunity to present arguments 

or evidence in court, prior to the issuance of an injunction against such 

organizations, based upon the application of a public employer. We do not 

believe injunctions should be automatically issued in the public employ,ee 

area." 

Also, public employees in New Jersey are gratified that Assemblyman 

Jackman introduced Assembly Bill No. 402 which would give public employees the . 

minimal elements of due process by granting a right to withhold services 

under certain circumstances. That bill has also been referred to this Com­

mittee and we respectfully urge you to support its concepts whi.ch would establ 

reasonable and fair balance in the negotiation process. 

6. The terminal procedure in A-1448 which would presumably provtde for 

finality in negotiations undermines the collective bargaining process 

(pp. 11-14). The recoumended final step for imposed impasse resolution -- i.e. 

last offer arbitration, or any form of impasse arbitration -- minimizes the 

"' effectiveness of mediation and of fact-finding. This is so because the partie 

tend to posture and to refrain from making concessions in order to effect the 

best possible decision from an eventual arbitrator. 
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Last offer arbitration does little to compel bargaining or to force 

compromise. Indeed, it provides the parties with opportunities to 

procrastinate,. to avoid the real issues, and to blunt compromise. In 

addition, it encourages the parties to expend their energies preparing 

presentations for an arbitrator, rather than concentrating on free and 

open collective bargaining aimed at reaching a voluntary settlement. 

NJEA believes that :bnposed settlements are temporary panaceas because 

the parties do not participate in a true exchange of ideas and proposals 

directed toward compromise and agreement. When an arbitrator picks a winner 

and a loser he guarantees little stability or acceptance. Rather, an 

arbitrator's award can force a loser to save face by whatever means are 

available, including immediate litigation and an attempt to modify or vacate 

the award. The loser's predictable response would delay implementation of 

the contract and exacerbate the positive bargaining relationships and the 

principle of finality which the arbitration procedure l-."as supposedly devised 

to promote. 

In order to avoid any misunderstanding regarding NJEA's position, we 

should emphasize that the Association does not oppose interest arbitration 

as a method for resolving impasses. Any form of arbitration which is mutually 

acceptable to the parties can and should be utilized. What NJEA vigorously 

opposes, however, is the imposition of any type of interest arbitration which 

purports to provide finality to the bargaining process. In any case, NJEA 

believes that true collective bargaining cannot occur without at least the 

limited right to strike. \ 

7. The provision in A-1448 which would make PERC an all-public body fails 

to provide for meaningful input from employer and employee groups (p. 5, lines 

16-44). Although the proposed PERC body would be required to meet with and seek 

the advice of an eight-member employer-employee advisory council, the council 

would not be guaranteed input before PERC decisions were made. The present 

tripartite arrangement provides effective representation for all groups -­

employers, employees and the public. · 

The fact is that the present seven-member Commission has operat.ed efficiently 

with few complaints from either employees or employers. Since the enactment of 

Chapter 123, the Commission has dealt creditably with matters of scope of bargaining 

and unfair labor practices. Yet, with little rationale and in the face of obvious 

success, this bill proposes a drastic change in the composition of the Commission. 
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The success of the present composition must be creditiedi at least in part, 

to the guaranteed input from the employer and employee rep~esentatives as well as the 
general public members. The present Commission provides balance through the free 
exchange of ideas and concerns of representative groups. Any suggestion at this time 
to aiter its successful operation makes no sense to those close to public employment 
bargaining in New Jersey. 

In summary, NJEA believes that A 1448 does little to promote equality at the 
bargaining table or to-improve negotiation relationships between parties. If anything, 

the addition of certain amendments; the deletion of critical provisions, and the 

omission of needed improvements would weaken further an employee organization's already 

unequal bargaining position. Thank you very much, Mr. Chairman, for this opportunity 

to appear before you. We will be very pleased to answer any questions you may have. 
ASSEMBLYMAN JACKMAN: I prefer to hold my questions and I will tell you why. 

I want to give an opportunity to as many people as possible to be heard this morning. 

I have some questions with regard to some of the reports I have here, but in fairness 
to the members who are not present this morning, there being just myself and Assemblyman 

Patera, I would pr.efer to ·study the statements on file with them, in conjunction with 

the legislative staff 1 cipd then request written answers Or input from YOU. 

MR. BERTOLINO: We would be happy to respond either in writing or verbally 

at any time. 
ASSEMBLYMAN JACKMAN: Thank you very much. 
Mr. Bruce Taylor, New Jersey School Boards Association. 

B R U C E T A Y L 0 R: I am Bruce Taylor, Director of Labor Relations for the 
New Jersey School Boards Association. 

I first want to thank the Chairman for his invitation to present the Assoc­
iation's views on Assembly Bill No. 1448. 

Any change in our current Public :&nployment Labor Law will affect public 

education, which is the largest single pUblic employer in New Jersey. 

Before going any further, I would like to publicly express the Association's 
thanks to the members of the Study Commission upon whose report and recommendations 
·this legislation is based. The. Commission, comprised of people with varying insights, 

carried OUt their reSPonSibilities With a professionalism and sense of public concern 

which is admirable. Nothing in our remarks today should lead you to conclude that we are 
not appreciative of the attention given to our pc)si tiona by the entire Commission. I 
would specifically like to thank Dr. Lester, the· Chairman of the Study Commission, and 
Dr. Weinberg, its Executive Director, for their obvious dedication to this very complex 

task. 
Earlier this-week we delivered copies of our written testimony on A +448 to 

the Committee. That testimony contains a discussion o! 22 NJSBA proposals with respect 
to any legislation enacted. Eight of those proposals deal with the issue of interest 
arbitration which I will address later in my oral testitiDny. A number of proposals 
involve technical recommendations and it appears that no oral commentary iE:J needed on 

· those matters today. For a more complete rendering of our views on A 1448, we urge you 

to consult our written testimony. In the interests of time, I will confine my remarks 

to the more significant portions of the proposed bill. 

The sens.ible handling of labor relations problems, like most other human 

endeavors, does not happen instantaneously. As this Legislature indicated by its passage 

of Chapter 123, time provides all of us with an opportunity to gauge the success or 

lack of success of our laws. It was with that in mind, that the Legislature created 
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the study Commission. The Study Commission recommended a series of amendments which would 

significantly change the course of governmental labor relations. The NJSBA is primarily 

concerned that the Legislature, in considering amendment to the law in this area; not 

forget that we are dealing with public employment and the public's rights. 

The duty to negotiate in good faith concerning terms and conditions of employ-

ment is carried out by the 609 boards of education which we represent and the unions 

representing our employees. That is a duty which the Association supported in the 

legislative debate on what was to become Chapter 123. Tb further indicate our support 
of the concept of public sec~r collective negotiations, we have, on every public 

occasion, ur9ed· this Legislature to fully fund the Public Employment Relations Commission. 

We have also recognized the inescapable conclusion that a public law safeguarding public 
rights should be administered by members of the public not tied to any partisan interest. 

For that reason, we urge this committee to recommend passage of that portion of A 1448 

which would create an all-public PERC. We find it ironic that parties with a vested 

interest in the law seek anything less than an impartial protection of their own rights. 

Opposition to this recommended change can only be based on the most short-sighted rationale. 

It is time that New Jersey joined other progressive states in the administration of its 
public sector negotiations law. The NJSBA supports full PERC funding and an all-public 

PERC because we realize, as you do, that the implementation of a law is often much more 

important than the passage of a law. Strangely, we hear little support from the unions 

on either of these points. We also near little from the unions on the topic of the 

Governor • s failure to nominate a full-time Chairman of PERC. In addition to enacting 

positive changes in our labor law, we would hope that changes made almost a year and a 

half ago by this body could be carried out. 

Our concern for sound labor relations policies, we believe, is evident in our 

public pronouncements and our research on such topics as interest arbitration. We are 
concerned, perhaps frightened is a better word, that this Legislature will approach the 

public sector labor relations area as if it were dealing with private employers. The 

fact of the matter is that public employment is not analagous to private employment. 
The Legislature has often recognized this Q.ifference by enacting Civil Service laws, 
tenure protections and a whole host of other substantive benefits for public employees. 

Public employers deal with the public interest. They carry ~ut obligations recognized 
by this State to be of overriding social import~ce. In no area is this clearer than in 

public education. This Legislature must not consider public sector labor relations 

legislation in a vacuum. We urge you to place any changes considered in this legislation 
in the context of the public responsib.ilities of public employers. Tb fail to do so can 

only aggravate the feeling of our citizens that their government is unresponsive to 
their needs. 

One change contained in A 1448 which very clearly is not in the public interest 

would allow PERC to determine whether a matter is a required or "permissive" subject of 

collective negotiations. As noted before, we recognize our obligation to negotiate in 

good faith concerning terms and conditions of employment. These are what Chapter 123 

and PERC call "required" subjects. A "permissive" subject is one which is recognized 

to be a managerial policy or right. Under this proposed amendment, if a public employer 

wanted to negotiate away those rights, it would be allowed to do so. Why not "allow" a 

Public employer to give away those rights, if it chooses to do so? Because management 

rights in the public sector are our citizens' rights. The establishment of a "permissive" 

category of negotiations may very well lead to the waiver of the peoples' ability to 

govern themselves. Furthermore, in public education, the creation of a "permissive" 
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category endangers the very ability to create a thorough and efficient educational 
system. Some examples may be useful: PERC has already determined certain matters to be 
"permissively .. negotia))le even though there is no basis in Chapter 123 for it to do so. 
WJ'lat areas may a public education employer negotiate away? Curriculum, budget, the school 
calendar, the number of employee positions and the expansion of school facilities are 
now matters about which a public employer may enter into a contract with a union. On 

Tuesday of this week, PERC ruled that the decision to assign teachers to supe~vise 
students was a 11 permissive 11 subject of negotiations when the safety of those students 
was involved. This decision quite clearly means that if the public employer doesn • t mind 

negotiating away students• safety or if an arbitrator agrees that the employer already 
has, the contract with the union will be considered more important than the employer's 

responsibility to the public. We do not believe that the Legislature intended such a 
result when it passed ~hapter 123 and we are confident that you do not desire such a 

result now. Yet, adoption of a 11permissive 11 category will produce that result. This 

Legislature should not permit the temporary guardians of the public interest to give 

away the rights of the public. The proper management of government in a democratic 

society should always override short-term labor relations. expediencies. 

The NJSBA also :fges this Committee to reject that pOrtion of A 1448 which would 
impose binding arbitration of grievances upon all public sector contracts. In a free 
collective negotiating situation, terms and conditions of employment should not be 
imposed upon the parties by legislative mandate. Such mandates create an unhealthy 
imbalance in the negotiations process. It is also interesting to note that, if interest 
arbitration is enacted, the arbitrator, reviewing the entire relationship of the parties, 
would be empowered to direct the pct.rties to include 'binding grievance arbitration in 

th~ir contract. This is a far better method than a wholesale imposition of grievance 
arbitration upon every contract in the State. We often hear of how many private 
sector contracts contain binding grievance arbitration. It is said that 95 percent of 

private sector contracts contain binding grievance arbitration. However, less than 

25 percent of all working Americans are covered by a labor contract. At the same time, 

over 95 percent of New Jersey's teachers, for example, are included under contracts. 
About half of them are covered by contracts providing grievance arbitration. 

ly, many more public education employees are protected by binding grievance arbitration 
than employees in the private sector. So much for 11 statistics." The NJSBA will continue 
to oppose the legislative grant of benefits while requiring us, nevertheless, to negotiate 

in good faith. 
There are several areas which A 1448 does not directly address-and-which we 

feel are major deficiencies in the legislation that we would hope you would consider. 
It is time to end the unsound practice of allowing labor organizations to represent both 
supervisors and non-supervisors, sometimes in the same negotiating unit. Lor:tg Cl,go, the 
Congress of the United States wisely recognized that the inclusion of superVisors under 
the National Labor Relations Act would lead to a break~wn in an employer's ability to 
effectively manage his operation. In addition, the regulations governing Federal 
employees provide for the exclusio? of supervisors from its coverage. At the very least, 
this Legislature should separate supervisors from non-supervisory employees i~ the. 

conduct of collective bargaining. We are not saying that supervisors should not be 

allowed to be members of any employee organization they wish to join. We are saying 

that there is no logical way you can conclude that supervisor~, who .must implem~t the 

policies of a public employer, can do so if they are represented by the same organization 

which represents those whom they supervise. We direct your attention to the United 

12 



states Supreme Court's decision in Bell Aerospace. In that case, the court said: 
"Supervisors are management people. • • It seems wrong, and it is wrong, to subject 
peopl~ of this kind, who have demonstrated their initiative, their ambition and their 

ability to get ahead, to the leveling processes of seniority, uniformity and standard­
ization that the Supereme Court recognizes as being fundamental principles of unionism." 

The Association also requests the Legislature to end the automatic use of mediation 

and factfinding. The following provision currently appears in the law: 

"The cormnission shall adopt such rules as may be required to regulate the conduct 

of representation elections.. and to regulate the time of cormnencement of negotiations 
..... 

and of institution of impasse procedures so that there will be full opportunity for 

negotiations and the resolution of impasses prior to required budget submission dates." 

The Association is not opposed to a timetable to regulate the commencement of 

negotiations. Har.r ever, the automatic institution of impasse procedures, whether needed 
or not, is contrary to the practice of sound collective negotiations. The success of 

mediation and factfinding both depend upon a willingness of one or both parties to use 

the techniques. The untimely use of either mediation or factfinding is a waste of public 

money and removes the burden for true collective bargaining from the parties themselves 

and transfers it to a neutral. Furthermore, as is evident in this year's round of 

negotiations, a mandated timetable may not only be unsuccessful ·but counter-productive, 

as well. 

In response to this section of the law, PERC adopted a timetable, which allowed 

30 days for negotiations and then required the parties, even if both were opposed, to 
use a mediator. Hundreds of public employment contract disputes automatically went to 

mediation. ;J:n many cases, the parties had not had sufficient time to discuss all the 

issues before them before a mediator intervened. The mediator was then given a 30 day 

period to "help'' the parties reach a contract. In public education, less than 10 

percent of all mediated disputes resulted in agreement, compared to a mediation set.tlernent 

rate as high as 65 percent in recent years. Mediation has been a monumental disaster in 

New Jersey as a result of the mandated timetable. We are aware of no state in the 

nation which has suffered such a serious setback in the success rate of mediation from 

one year to the next. 

The PERC timetable requires, whether or not the parties want it, that factfinding 

begin automatically following mediation. The factfinder th\m has a 30 day period to 
hold a hearing and issue recormnendations. While all the data is not in, several facts 
are clear: 1) factfinders faced many, many more issues in hearings than ever before (this 

is due to the high mediation failure rate and the automatic institution of factfinding)~ 

and, 2) factfinding is as great a failure as mediation. This is because the successful 
use of factfinding requires. that the parties come to the hearing with a few, well-

defined issues. This year it has not been uncommon for factfinders to see thirty or 

forty proposals before them. 

If we are truly serious about constructive labor relations, we will recognize 

the inherent flaw in a mandated timetable. Labor relations works best when the parties 

eontrol the flow of negotiations. The unwarranted and, often, unwanted intrusion of 

a neutral works to disrupt that flow. 

Now I will turn to interest arbitration. The Association will oppose the 

interest arbitration system recormnended by the Study Commission and contained in 

A 1448. We do not do so because we are opposed to any form of finality for impasse 

resolution, but because we are convinced that the form recommended to the Study Corn­

mission by the NJSBA a year ago will come closer to alleviating our negotiations 
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problems than does A 1448's system. 

As you are aware, the NJSBA is the only major employer group in the United States 

to endorse fair and final offer arbitration. I think it is fair to say that many of our 
0\:n members as well as every other public employer in the State do not agree with our 
position. Many of them feel th~t the delegation of power to an a~bitrator on initial 
contract terms threatens government itself. We are cognizant of those fears and fully 
understand tlleir basis. We are concerned that, if a system of finaiity is adopted, that 
it very directly include a number of things: 1) arbitration must not be imposed on the 
parties if neither party desires arbitration: 2) the final alternative, the "forced" 
choice must discourage the parties from arbitration and encourage them to negotiate 
their own dispute: and, 3) there should be a limit on the length of an arbitrator's 
award so that a "losing" party won • t be locked into a contract for an undue length of 
time. A 1448 meets none of these requirements. Even if both parties agree that 
negotiations are progressing to their satisfaction, this legislation wotild require 
arbitration of their alleged dispute. It is hard to imagine a prov~sion which will do 
more to obstruct the goal of mutual settlement of problems. Although the "forced" choice 
of A 1448 (package arbitration on economic matters and issue-by-issue on non-economic 
matters), is superior to\conventional arbitration, it would not, in our view, sufficiently 
encourage employers and unions to reach their own contracts through collective negotiations. 

Furthermore, A 1448 places no time limit on the length of an arbitrator's award. 

As often as possible, the parties, not an arbitrator, should determine the terms and 
conditions of employment of our public employees. Allowing arbitrators to impose long 

term contracts on the parties does little to create harmony in public employment. 
We have included in our written testimony several other modifications to ~ 

in~erest arbitration system which the NJSBA supports. Si~ply put, we are not prepared 
to support, work for or endorse a finality system which does not meet these requirements. 

Mr. Chairman, the decisions you make on this legislation will have a lasting 
impact not only on public employees and employers but on all ·the citizens of this State. 

Any legislation in this area must be designed to avoid the creation of excessive 

union power which overwhelms the interest of the people. 
Thank you. (See page lX) 
ASSEMBLYMAN JACKMAN: Thank you, Mr. Taylor. I would be rern.iss if I didn • t ask 

you one or two questions about your Association's position. In regard to the National 
Labor Relations Board, I assume that the bOard wouldn • t want to be guided by the recom­
mendations of the National Labor Relations Board, would they? Would you accept the 

mandate of the National Labor Relations Board? You made reference in your remarks 
here that you don't want ---

MR. TAYLOR: I spoke very directly to the one area of policy, which I think 

is a wise policy. 
ASS~LYMAN JACKMAN: I assume you wouldn • t want to be bOund by- any· rules made 

by the National Labor Relations Board because under the~r rules you would have a ri~ht 
to strike. I am assuming you wouldn't go with t.bat, would you? 

MR. TAYLOR: No, I don't agree with the right to strike for public employees. 
ASSEMBLYMAN JACKMAN: You make reference to the fact you don't think supervisors 

should be represented by the bargaining agent. 
MR. TAYLOR: By the same unit that represents non-supervisors. 
ASSEMBLYMAN JACKMAN: I can understand your position when you talk in ternas 

of a school board. But what would you do in the case of a municipality where you have 

a Chief of Police and six Patrolmen? What would you do with that one Chief? 

MR. TAYLOR: I believe supervisors who have the power to hire, fire, evaluate -
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the definition of the Study Commission - should be excluded from non-supervisory bar­

gaining units. The question of whether they should have the right to bargain is one 

which you already addressed in the definition of managerial executive. I think it 

is our position at the very least there should be a separation of supervisors and non­

supervisors, even in the smallest bargaining unit. 
ASSEMBLYMAN JACKMAN: I gather. by this you don't even want arbitration on 

the basis of ---
MR. TAYLOR: Grievance arbitration? 

ASSEMBLYMAN JACKMAN: Grievance arbitration. 

MR. TAYLOR: We are not ~pposed to grievance arbitration. We are opposed 
to the legislative mandate of grievance arbitration. In the private sector, that has 

been a term and condition of employment which has been negotiated at the table. In 

our case of school boards in New Jersey over a relatively short history compared to the 

private sector, many, many boards have agreed, for example, to include binding grievance 

arbitration. I am quite sure many more boards will in the future. But I think it 

is something that should be done in the give and take of negotiations. As I pointed 

out, if there is an interest arbitration system, I am sure that the interest arbitrator 

could award grievance. arbitration in a contract. 

ASSEMBLYMAN JACKMAN: Am I correct in the understanding that you would be bound 

by final and binding arbitration? 

MR. TAYLOR: I tak,e it that we all would be bound by it. 

ASSEMBLYMAN JAC~: You would? 

MR. TAYLOR: Well, if it is passed in whatever form, we will be bound. There 

will be a right to appeal decisions based on the criteria the Legislature sets out. 

ASSEMBLYMAN JACKMAN: Do you recommend final and binding arbitration on the 
parties? 

MR. TAYLOR: You are talking about grievance arbitration? 

ASSEMBLYMAN JAC~: No, final ---
MR. TAYLOR: Interest arbitration? 

ASSEMBLYMAN JACKMAN: All items - the contract, for example. 

MR. TAYLOR: On initial contract terms, it is our position that we support 
fair and final offer arbitration by package with all the modifications based on the 

research that we did over a year ago. I think it is still vali~. The system is valid 
because I thin:k it is the one system that forces the parties as much as possible to make 

a settlement of th~ir own disputes without the use of an arbitrator. The success of 
any system that is enacted by the Legislature should not be based on the high number of 

arbitration awards issued, but the low number of awards issued. That is my goal and 
desire. 

ASSEMBLYMAN JACKMAN: Thank you very much, Mr. Taylor. 
MR. TAYLOR: Thank you. 

William Kos~wski, President, FMBA. 

W I t L I A M K 0 S A K 0 W S K I: I appear before you today as President of the 

New Jersey State Firemen • s Mutual Benevolent Association. The FMBA is the largest group 

in our State representing the professional firefighter. Our attorney and working com­

mittees have spent many hours on the Study Commission's report on the PERC law and, I 

must say, in the inadequacies in the present amendments being proposed in Assembly Bill 
1448. 

The State had a group of dedicated and intelligent men on the PERC Study Commission, 
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who were very capable of rev1s1ng the present law. The Commission • s report certainly 

bears this out. Somewhere along the line, the report must have been misplaced. The 

Commission's report was an excellent one. 

The FMBA appeared before the Commission at the hearings: written testimony was 

presented. As I understand it, the hearings were held for the purpose of allowing 

public employee groups to express their views on the proposed legislation. The FMBA 

membership is shocked to find that their. suggestions have been completely ignored. 

We look l.J.pon A 1448 as a disaster for police and firemen. We not only feel that it 

does not provide the answers to the existing inadequacies but will further compound 

the problems. 

While we appreciate the opportunity to appear before the Committee to express our 

views, at this time we have to wonder if we are not wasting our time. DanielBen-Asher 

has requested ten copies of my testimony to be submitted in writing for ~he official 

record and a verbal summary of five to ten minutes. We have gone this route before. 

Today, I would like to read my statement in its entirety and it will not take niore than 

the allotted time. 

A 1448 has several serious defects as far as firemen are concerned. I would 

like to point out a few e>f our objections to the bill. It would take too long to go 

over the entire bill. Our main objection is to the vague and ambiguous language 

contained in the bill. It is as though the authors purposely resorted to confusing 

language in order to intentionally prevent clear interpretation and thereby render the 

amendments useless. 'l'Q say the least, the recommended ·changes })eing proposed are a 

complete reform for the employer. 

In the Study Report, police and firemen are mentioned on a number of occasibns, 

but when A 1448 was drafted, the police and firemen are forgotten once again. A good 

example is on page 3, line 59, "Supervisory Employees". The word "evaluate" h.as been 

added. The firemen had enough trouble with the supervisory section without adding 

fuel to the fire with the word "evaluate''· In 1974, the FMBA pointed out the problem 

they had to contend with in this section of the law. AssemblymEn Burstein and Jackman 

introduced legislation to resolve the problem - A 2249. This would have allowed superior 

officers in the Police and Fire Departments to bargain collectively in the same unit as 

police or firemen, as the case may be. This had been the practice for many years. In 

the middle and small sized municipalities, superior officers find it particularly 

difficult to engage in effective collective bargaining in a separate unit because of 

their small numbers and the high cost. A 2249 just dropped dead in the Senate. 

Assemblymen Burstein I a· . ancf Jaclanan Is bill stated on page 4 {on representation) I 

."Special circumstances and except in the case of law enforcement agencies, including 

Police Departments and Fire Departments. • • " The proposal has been reintroduced by 

the Assemblymen again this session in the form of A 396. Why wasn't this in the 

present pr~posal, A 1448? The firemen and policemen are lumped into the PERC law 

without any consideration under A 1448. The PERC law frqp its inception was written for 

or against the teachers. Usually when an arguiJlent is presented, the first thing you do 

is look at the facts in the matter. The State FMBA has presented many facts pertainil1g to 

the PERC law, but evidently they have fallen on deaf ears. 

On page 3, line 62, "Negotiate in good faith," the new paragraph is not clear 

at all. First, it states "make a genuine effort ••• ", then closes with "but such 

obligations shall not compel either party to agree to a proposal or require the m~ing 

of a concession." The statement is contradictory. 

On page 5, the change in the structure of the Commission will make the Commission 
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a political football, eliminating the employer and employee representatives and 

providing full time members. The Tripartite Comrtrlssion has worked well. The PERC 

commission has been operating with insufficient funding. This proposal will only increase 

the financial burden. 

On page 7, line 55, 11 after the effective date of this act proposed new rules or 

modification of existing rules 11
, 

11 governing 11 has been deleted, 11 changing working 

conditions covered by a collectively negotiated agreement shall be negotiated with the 

majority representative before they are established, .. has been added. In other wordS, 

anything that is not covered b~ contract, can be pushed upon the employee. This certainly 

has to pe in conflict with good faith bargaining. 

On page 7, from line 59 through 66- this deals with good faith negotiations with 

respect to grievances and terms and conditions of employment and written agreements. 

On line 66 through 69, it is stated what the public employers shall not be required to 

negotiate. I like the 11 intrinsic managerial policy11 line. This is confusing language, 

first class. The para91;aph makes a travesty of the law. Who is to determine what, 

in fact, is an intrinsic managerial policy? The FMBA also has many areas they define 

as 11 intrinsic 11 and therefore excluded from the jurisdiction of the PERC law. 

On page 11, line 31, there is the word ''permissive 11 
- permissive subjects to 

be negotiated by a factfinder. A factfinder cannot deal in permissive subjects if 

either party does not agree to it. This will only cause more impasses. 

On page 14, line 137 - 11 The interest and welfare of the public. II tt refers 

to impasses and what the mediator, factfinder, arbitrators will take into consideration. 

We might just as well place all public employees on referendum for increases in salaries 

and benefits • 

As A 1448 is proposed, monopolistic is the best description for this proposal. 

The PERC law was proclaimed as the answer to our problems by many ip 1968. The 

State FMBA knew it was not and we fought against its passage. Eight year.s later, we are 

still waiting for amendments to the law that will enable it to accomplish its intended 

purpose. All the factfinders, mediators, arbitrators, also unfair labor charges, 

restraining orders and injunctions have not provided the solutions to our problems. The 

law must be strengthened in a way that is equitable to both the employer and the employee. 

There is no way the FMBA can lend their support to A 1448. \ 
Thank you for the opportunity to address the Committee. 

ASSEMBLYMAN JACKMAN: I would like to make a few comments about your statement. 

I can say with no fear of contradiction that it is not a waste of time for you to come 

here. In your statement you say you wonder if it is a waste of your time. I don't 

waste my time. I came here because of the many reactions from people around the State 

with respect to this bill. I might say that I put my name on the bill in order to 

have an input in it. I can assure you you are not wasting your time because everything 

in your statement will be taken into consideration. If you had been listening, you would 

have heard my remarks to the previous speaker about the supervisors to the effect_ that 

the police and firemen are more affected by that provision than the school teachers. 

Now, Dr. Lester, who spoke this morning and chaired the Study Commission, has 

done a tremendous job and worked very diligently. I I of course I didn It. agree with some 

of my colleagues on that Commission. The majority of them were lawyers and most of the 

terminology you see in this bill is lawyer oriented. I took some exception to it. 

I can assure you that everything in your statement will be given the conf;;ideration 

it should be given. That is one of the reasons for this public hearing. If I didn't 

think it was important, I wouldn't waste my time because I don't get any extra pay for 
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sitting here and neither does my colleague. 

MR. KOSAKOWSKI: Neither do I. 

ASSEMBLYMAN JACRMAN: You have an interest in it and I am trying to protect that 

interest. 

I just want you to know, Bill, without any fear of contradiction, the work 

that we are trying to do is going to be beneficial to everybody concerned and not one 

isolated group. 

MR. KOSAKOWSKI: You know, Assemblyman Jackman, we are sitting on a powder keg 

right now. We have firemen 1 s locals throughout the State that are on the verge of 

doing something very drastic. We have been telling them that we have this bill coming 

up and trying to assure them that there will be some kind of final and binding arbitration 

coming up. Then when we looked at this bill, we would much rather have seen just that 

section of the law changed to give us compulsory and binding arbitration •. This other 

mumbo-jumbo in here is only going to cause obstacles along the path. 

ASSEMBLYMAN PATERO: Mr. Chairman, through you, I have a few questions. What 

is the size of your membership? 

MR. KOSAKOWSKI: .e have 6,000 men that we. represent. We have about 73 locals 

that range from a department of 10 to a department of over 500. 

ASSEMBLYMAN PATERO: You have a membership of 6,000? 

MR. KOSAKOWSKI: Yes. 

ASSEMBLYMAN PATERO: And you are for binding arbitration? 

MR. KOSAKOWSKI: We are for compulsory and binding arbitration. 

ASSEMBLYMAN JACKMAN: Thank you, Bill. 

MR. KOSAKOWSKI: Our attorney is here and he would like to make a brief 

statement. Mr. Rinaldo. 

ANTHONY R I N A L D 0: I am not going to take very long, but I would like to 
I 

make a couple of points. 

The first point I would like to make is: On page 28 of the Commission 1 s report, 

Mr. Jac1anan, it says: ''The Firemen • s Mutual Benevolent Association of New Jersey similarly 

favored final and binding arbitration of impasses in their negotiations, also without 

specifying a particular form. •• I submit to you, sir, that prior to, I believe, the 

March 5th hearing which I think was the first hearing you had back in 1975, the FMBA, 

through me as their labor attorney, sUbmitted a treatise - it wasn 1 t very long, but· it 

was long enough - and it got into the area of compulsory and binding arbitration. At 

that time, we favored a tripartite board. We did not favor the last offer arbitration 

which has been proposed by the Commission. So we are on record, sir, as favoring a 

particular form of· arbitration. I would like to make that clear. 

With regard to arbitration, as President :Kosakowski said, yes, the ~ is 

definitely in favor of binding arbitration. We felt that the Commission failed 

And we don 1 t like to get in front of this microphone ankcriticize the Commission. 

I know how much work went into their report. I think we really apPreciate the fact 

that you did take an in-depth study. We feel that our input wasn 1 t grasped by the 

majority of the Commission. We feel that the Commission in all probability, perhaps 

through oversight, didn 1 t feel the puls&.beat of the State FMBA. 

We are, as you have indicated and I think you have proposed legislation in 

this regard, public safety groups. We don't demand special attention, but we think 

our problems .are sometimes different from the other public empl~yee groups •. Witb 

regard to. withholdil)g essential services, if we are allowed to. withhold essential services, 

i am sure that every municipality in the State is going to be in diff.icul ty. We weren 1 t 
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asking for .that~ we were asking for a mechanism by which we would be treated, because 

of our particular positions, more fairly. We feel that the Commission's study falls 

very, very short of that. I am sure you are going to hear comments from Mr. Yacovino 

of the PBA in this regard also. 
I go into towns with local FMBA groups and also local PBA groups. We have 

difficulties in negotiating, especially in 1975 and 1976 when I assume that everyone 
is feeling the economic crunch. We are faced with municipalities - and.! won't name them, 

but they are easy to figure out - whose fair and last offer is zero or close to it. 

we are faced with a situation of an arbitrator coming in and taking a position either 

on the city's demands or c.l,.ty'~ last proposal and ours. We feel that the fair way to 

treat it is at least similar to the procedures we have now. We are allowed to go in 

with a factfinder who comes out with recommendations and, of course, we all know that 

these recommendation_s are not binding. If the factfinder, himself, or the conventional 

arbitration as we know it, was allowed to be final and binding, we feel that we would 

fare better by and large and be treated more fairly at the negotiating table, which 
a few of the previous speakers have mentioned. At the negotiating table are the employers 

getting ready for binding arbitration or are they going to negotiate with us? We feel 

they are going to be getting ready for the arbitration in many municipalities. I 

don't mean all municipalties, but ·many of them • 

. we are faced with problems concerning budget submission. The Public Employment 

Relations Commission has attempted to alleviate this by setting up a system by which 

your negotiations move within a specified period of time. But PERC is Understaffed. 

They don't have the man-pawer to get into all of these municipalities. I can guarantee 

you that the vast lll.ajority of municipalities and public labor organizations are way 
past that 120- or 135-day deadline. Budget submission date is upon us: many ot the 

municipalities. do not have settlements. We will hear, "Gee, fellows, we can't do it this 

year. We cannot appropriate it. It is emergency appropriations. It has to go on to 

next year.". Mr. Jac1anan, once it goes on to next year, they then tell us, "You can't 

get a raise for '77 because the taxes are going up as a result of the 1975 increase." 

These are the problems that the the Firemen and Policemen face day in and day 

out negotiating and I am sure the other public employees do too. 

I. would like to make one comment on supervisors. Through your efforts and I 
believe Assemblyman Burstein's efforts, there has been an att~pt to include supervisory 

. personnel in that particular portion of the law. This has been taken out and nothing 
has been done with it. In the fire department or the fire service you may have an 
engine company with five men, one of which is the Captain and all of whom are a team. 
They work together. They have common goals and common interests. The previous PERC 
law,to some degree at least, attempted to provide for community of interest prior 

agreement. I see this all going down the drain. I see the word "evaluation" giving us 

another dimension. Now we had difficulty with the wording previous to the inclusion 

of "evaluate." We are now going to have further difficulty with it. 

The "intrinsic managerial" language, the language about constitutional mandating, 

is going to be devastating to the public employee because it is going to be the best 

management rights clause you ever saw. 

ASSEMBLYMAN JACKMAN: Who do you think wrote that? 

MR.. RINALDO: I don't know. 

ASSEMBLYMAN JACKMAN: Members of your profession. 

MR. RINALDO: You mean a lawyer. 

ASSEMBLYMAN JACKMAN: Right. 
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MR. RINALDo: You don • t mean a lawyer for public employees though. 
ASSEMBLYMAN JACKMAN: And I want you to know that is not sarcasm. 
MR. RINALDO: I submit to you, sir, it is devastating. 

I have already indicated to you about the'terminal procedure and I believe 
that these points that I have made probably will be made by other people. But :i: think 
they are of special significance to the police arid fire services. Other states, 
New York inclUded, have excluded police and firemen in the-- terminal arbitration pro­

cedures and they have come up with different ones, the tripartite boards being one of 

them. As a matter of fact, I also submitted legislation to the Co~ission on that 
particular issue, which either didn't get to the right person or went unnoticed. 
I would appreciate it if the Commission would reflect in its.study that the FMBA did 

submit and does have a position on final and binding arbitration. ~ank you for your 
cooperation, sir. 

ASSEMBLYMAN JACKMAN: I just want to make one comment-and I don't want anyone 
to think I am copping out or anything. But during the time I sat with the Study Commission, 

I unfortunately got ill. In fact, one time I got real sick and they had to have an 

ambulance take me home. I missed a couple of sessions which I might have helped make 
more productl ve. Many of the things which have been brought up today were discussed 
by the Study Commission. • lot of effort was put in by its members who represent a 
cross-section of the interests invo1ve9. Although I did not agree with everything, I 
~t least had the opportunity to have some input while :i: was there. 

The reason we are having this legislative hearing is because I thought it was 
important. ·My feeling is, and I have always felt this- of course, maybe I feel dif­
ferently than the members that sit on this Committee with me, but I don't think so -

that_ no public employee should be a second-class citizen. I don't like strikes bec'ause 

I don't think strikes settle anything. Somewhere along the line an arbitration award is 
going to be necessary. Final and binding arbitration on the basis of the highest or 
lowest offer is another subject matte~ that is confusing in my mind and I am not too keen 

about. Ironically, here today almost everybody is against Bill 1448. I don't lmow of 

anybody that is for the bill in its present form. We are trying to make an evc4uation 

of it. 
I don't want to see school teachers out on the street on strike, but I think 

at the same time they have a right to be represented properly and I think they have a 
right to make requests. Again, everything is governed by how much money is in the till 
and available. And, yes, bargaining is going to be tough for State employees this year 
and _very possibly next year because of budget allowances and everything else. I feel we 
are doing a disservice if we don't properly pay our employees. I don't have all the 
Certainly-the recommendations made at this hearing will be brought to the attention 
of our colleagues. That is why we have legislative hearings, so that it is not necessary 
for you to address all,eighty members of the Assembly. 

I might say that I believe supervisors should be represented. I make no bones 
about that. That was included in the legislation that AsstMnblyman Burste:i,.n and I 
recommended. It passed our house practically unanimously and went to the Senate. _The 

only reason it didn't pass in the Senate, I was told, is because we were having this 

Study Commission on PERC and rather than have several pieces of legislation, they 

preferred to have everything incorporated in this bill. I tried to incor~rate it in the 

bill but I wasn't successful. It is as simple as that. 

Now, we are having this hearing and I can ask my colleagues to reconsider and 

possibly put that in the bill so that everybody is represented legitimately. 
MR. RINALDO: Thank you, Mr. Jac1anan. 
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ASSEMBLYMAN JACKMAN: Our next witness will be Gerald Dorf, Counsel, New Jersey 

League of Municipalities. Mr. Dorf I know you well enough to request that you not 

give your statement verbatim. It would be appreciated if you can limit your remarks to 

15 mim.t tea • 
MR. DORF: I certainly will try, Mr· Chairman. I have no intention of reading 

the entire statement. We went in great detail in the statement so that you and the members 

of the Committee would have the opportunity of reviewing it at your leisure. I wi].l only 

attempt to briefly summarize it. If it is appropriate, I may even make a few comments 
. .... 

on what some of my predecessors before this microphone have had to say today. 

ASSEMBLYMAN JACKMAN: Thank you very much. 

G E R A L D L. D 0 R F: Mr. Chairman and members of the Committee, my name is 

Gerald Dorf. The only part of my statement I am going to read is the first page. 

I thank you very much for affording me the opportunity to present this position 

paper to you. For your information, I have had approximately nineteen years of labor 

relations experience, representing management interests in both the private and public 

sectors, including, in the public sector, municipalities as well as school boards. 

I am here today in my capacity as Labor Relations Counsel to the New Jersey State 

League of Municipalities and likewise as counsel to the League' s PERC Committee. The 

Committee is chaired by the Honorable Herbert H. Bennett, Jr., Mayor of Ridgewood, and 

there is a list of the League PERC Committee members attached to my statement. 

In the interest of time in view of your very full agenda, I will comment only 

briefly upon what the League sees as some of the major items io the bill. 

First, the League, as you probably know, represents 562 municipalities in the 

State of New Jersey and, naturally, the League members are covered under Chapter 123, which 

is an amendmen~ to the original PERC law, Chapter 303, and would, of course, be covered 

under Assembly Bill 1448. 

In our view, we feel that certain changes that are being proposed in this bill 

are unwise, unwarranted, or both. 

This has been a very unique year in collective bargaining in the State of New 

Jersey. Under the changes in the PERC law, that is Senate Bill 108 7, which was incorporated 

in Chapter 123, PERC was directed to establish a timetable for\bargaining. I did not,. 

nor did the League, oppose a timetable for bargaining. What I did oppose then, when the 
Commission was considering establishing its rules,and what I do oppose now,is the totally 

unrea!istic, unworkable timetable which .in my judgment,based on the years of experience 

I have had in dozens of negotiations this past.year, has proven to be totally counter­

productive. It didn't do what it was designed to do. In fact, I think it did the reverse. 

Let me explain why •. 

The timetable sets forth the fact that after 30 days of bargaining, you are 

de jure in law- not in fact,..;.- but in law you are at impasse. ! have never in nineteen 

years and hundreds of negotiations settled a labor agreement in 30 days. I don't know 

very many people who have. It is totally unrealistic to say that we are going to settle 

contracts in 30 days. So what has happened? We have gone to impasse - we have gone to 

mediation. Take a look at Table 1 on page 32 of the Study Commission report and it 

shows a doubling of mediation. Of course, there is a doubling of mediation because the 

knee-jerk reaction has been, after 30 days you are automatically at impasse - therefore, 

you are in mediation. That is a misleading, unrealistic and, therefore, unfair statistic. 

Likewise, we have had an increase in the number of factfind~ngs, again for the 

same reason. A mediator would be sent in and, frankly, because of this unrealistic 
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timetable, PERC was required to bring in a number of mediators from out of state who, 
in my judgment, were not as experienced as the mediators that we have seen in the past 

and, therefore, I don't think as competent as the mediators we have se~ in the past -

anJ factfinders as well - and what has happened is that after two mediation sessions, you 
wind up in factfinding. Then after factfinding, where do you go? You are back to 
square one, bargaining all over again. So what happened in many negotiations was this: 
the parties would race through the process like run.ning through water, if you will, and 
not get wet: that is, they go through mediation, they go through factfinding and then 
they are back to negotiations one more time. What also happened, therefore, in those 
negotiations, both sides realizing this was going to occur, the unions and associations 

would tend to come in with higher demands than they might expect and management might 

come in with lower proposals than it might otherwise offer and both sides as a result 

start further apart than they might, feeling they have to go through all these processes 
-before they get to the real nut of negotiations. Therefore, as I say, it was counter­
productive. 

Likewise we have had a very unusual year in the fact that nobody, including, I 

guess, everyone in this room, certainly myself, has known where the dollars were coming 

from. I have had many ne~otiations in the school board and the municipal area - more so 

in the school board area - where negotiations have virtually been at a standstill for 

weeks, if not months, because how do you bargain unless you lmow the nU111ber of dollars 
you are going to have? Couple these two factors, the unrealistic timetable along with 
the lack of knowledge of funding, and that is why we have had the unusually large number 

of mediations and factfindings this year that we didn't have before because again, if you 
look at Table 1 of the Study Commission Report I you will find that . for .. a . four-year· 

period, 1971, •.12, '73 and '74, that the number of mediations and factfindings was 

virtually stagnant. There was virtually no increase. Suddenly we have this big mushfoo~ 
ing effect this past year and the reasons for it are as I have just stated. 

I am not satisfied nor is the League satisfied that we must have a drastic 
change in our present procedure. I think the mediation process has worked very, very 

well in the past years. I think factfinding has and can continue to work reasonably well. 

I am really not satisfied that we must have some change. Apparently there is some area 
that the.Study Commission went into where they felt there is this overriding need that 

we must have some change. As I pointed out in my comments to the Commission which you 

may recall, Mr. Chairman - I believe you were there at the time - I said, I don't believe 

we have given tbis PERC law enough of an opportunity to work and, because. we have a few 
exceptions to the rule, a couple of strikes or a couple of problems in the State, th.at 
doesn't mean we have to toss the whole law out and impose finality of bargaining - that 
is, terminal finality of bargaining - on the parties. I think that is unwise. 

It is interesting to note- and I listened with great interest to the.NJEA 
representative - that he likewise apparently is not in favor of finality of bargaining 
either. I don't seem to hear the overriding groundswell,from any labor representatives 
that they are in favor of finality of bargaining. And, if some employer groups, such 
as the League, which represents one of the largest employer groups in the State, are 
opposed to it, it would seem to me and I would hope that this Committee and ultimately 

the Legislature will take that into consideration. If the parties, themselves, don't 
seem to want it, why should we have it? 

I do believe that there are certain ways in which we can strengthen the present 

bargaining process. I think one way \\Ould be to strengthen mediation. Ho'-!7 can we do 

that? I make some comments about that beginning on page 11 of our statement. First, 

I think, as I have indicated, the mediation process has worked very well on balance, and 
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I quote Mr. Tener, the Executive Director of PERC, who is sitting to my left, in a 

statement that he made about a year ago to that effect. He said, "On balance, I believe 

that the law has worked very well in the more than six years that it has been in effect." 

I trust that after the passage of a year and the battles that he has been through, 

Mr. Tener still feels the same way. 

We now provide under the PERC rules that the mediator will have two sessions 

in which to settle the differences between the parties. I think two sessions are un­

realistic. In the past, medi~ors have had three session and, if necessary, if you coUld 

convince the members of the staff of the Commission, you could have a fourth session as 

well. Usually those sessions have resulted in settlements. Two sessions simply is not 

enough. 

Then what we have is only one factfinding session. So you wind up frankly in 

factfinding this past year with 30, 40, 50 open items. The parties have hardly even 

discussed the matters. I truly believe if you had the three or four mediation sessions 

I am recommending and at least a couple of factfinding sessions, you could probably 

settle a heck of a lot more. 

I also believe that the best neutrals that we can find ought to be assigned to 

mediation. I think mediation is a far more difficult. and complex process than fact­

finding. I think one of the ways we are going to attract better mediators is to pay them 

more. I think the per diem that we now pay mediators in this State is low. They can 

earn a lot more by arbitrating or other fruitful uses of their time. I think a higher rate 

paid to mediators, making the going rate closer probably to $250 a day rather than the 

$150 we pay, will attract better mediators, and we certainly can use them. 

There is a recommendation in the Study Commission Report that a Council on Public 

Employment Relations be established. I think that this Council can serve a useful purpos~ 

to identify additionally outstanding mediators and those that would be qualified to go 

into what are the most difficult negotiations that take place, and I think you know the 

ones I am talking about. 

This year and last year in the school board area - and I do a great deal of 

school board negotiations- the budget submission has been in March. In the past, it 

was in February. The world hasn't come crashing down upon ~s since the budgets have 

been submitted a month later. I don't think the world would come to an end if the 

budgets were ~ubrnitted in April or May either. I frankly think that if we push back 

the budget submission date and, as I have suggested in my last proposal, start negotiations 

earlier, it will give us the five or six realistic months that we will need to settle 

a contract. Then you can have the full use of mediation and, if necessary, factfinding 
to settle differences. 

I just have a few more comments, Mr. Chairman. 

ASSEMBLYMAN JACKMAN: All right. 

MR. DORF: In the area of binding arbitration in terms of grievance settlement, 

I am in favor of it. In the private sector, I have never, underscore never, negotiated a 

contract that doesn't provide for binding arbitration on the settlement of grievances. I 

am absolutely in favor of it, but I don•t want it imposed by the Legislature. I will 

be quite honest about it. As a negotiator in both the public and private sectors, I 

want to be able to use it as a bargaining tool. I don't want to just give it away. 

For instance, the Legislature several years ago - I guess it was in '67 before the passage 

of the original PERC law - gave away, if you will, for management dues check-off. I 

am not opposed to dues check-off. I am not opposed to the agency shop as a matter of 

fact either, nor is the League, and we have said so in many statements. But I don•t 
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want it imposed by th~· Legislature. I want to be able to bargain it. I want to be 
able to get something for it in negotiation. I think that is a legitimate, honest 
position.that management can defend and I certainly feel that way about it. 

I listened with a great deal of interest to the NJEA representative talking in 
terms of a limited definition of grievance. Unfortunately - and I say, unfortunately -
many, many school districts, less so .municipalities, bought, if you will, the argument 

that was being sold by the NJEA and its representative years ago that the words of the 

statute were the legal definition of gr~evance and you had to include it in the contract. 
It just isn't so. I have negotiated many contracts that have definitions that differ 
vastly from what is in the statute because it is not a legal definition of grievance. 
Picture being able to bargain where, yes, we can agree to binding arbitration for 
grievances, provided we have a certain more limited definition of grievance. It gives 
both sides at the bargaining table that kind of flexibility to be able to bargain. 

I do note in the Commission Report where they provide for a lead time before the 

binding arbitration on grievances is imposed. Well, if I were a union leader sitting 
at the bargaining table and management said, "Look, we have to clean up this contract 

now before binding arbitration is implemented, 11 I wouid say, 11 Ian' t that amusing? A 

year from now I am going "' get it anyway by law. What incentive is there in it for me, 
if you will, to agree to a more narrow definition of grievance or to limit certain 

things in the contract?" So what you will have is an outright rejection by unions and 
associations of any l~miting of the definition of grievance; an imposition, if this 
bill passes, of binding arbitration on grievance settlement; and then wbere do we go from 
there? Again I am not opppsed to it philosophically. I have negotiated many contracts 

with it. But I want to be able to bargain that. I don't want it imposed upon me. 
ASSEMBLYMAN JACKMAN: Just for my own edification, do you think there should 

ba a maximum time on the awarding of any arbitration award? 
MR. DORF: Mr. Chairman, are you referring there in terms of finality of 

bargaining? 
ASSEMBLYMAN JACKMAN: In other words,. for an arbitrator- to give an award, 

shouldn't there be a maximum amount of time to make the award? 
MR. DORF: There are two time limits I think we are talking about. Under the 

American Arbitration Association rules, there is a time requirement. The arbitrator 
must issue his award within 30 days after the close of hearing. I am certainly in favor 

of that. I think frankly-- and here too I find many labor agreements where there are 

almost no time limits for the filing of a grievance - perpetuity, if you will, or very 

long periods of time. I tbink grievances ought to be filed promptly. I think they 
should be processed promptly. I think arbi t~r"Ei_i. awards likewise ought to come down 
promptly. .. -z-- think the grievance procedure- has a good effect if it works through 
quickly. Again, in most of the agreements that I have written, we do write in/ a 30-day 
time limit for the arbiter to come down with his award and that conforms with the 
American Arbitration Association rules. , 

With respect to supervisory employees, I think - and I don't Jmow if we are going 

to undo eight years of legislative history -:- it was unwarranted and unwise for the 

Legislature to include supervisory em:ployees within the law. In the private sector, 

they are not included in the law. In the private sector also there is a rather broad 

definition of what constitutes a supervisory employee. The representative from the 

NJEA takes issue with including the word "evaluate" in the definition of supervisory 

employee. I take issue with it as well. I don't think it goes far enough. The tra­

ditional industry definition of what a supervisor is is that it is not only someone who 
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has the right to hire, fire, discipline and effectively recommend same, but one who 

directs the work. Those are the traditional industry definitions of a foreman or a 

supervisory employee and those are the kindsof definitions I would like to see in the 

statute. To me, it is the height of folly when I negotiate, for example, with a PBA 

group to have Lieutenants and Captaim in the same unit as the people they supervise. 

It just does not make sense. Now, in small units, it has happened where the parties 

have agreed to it in advance, and we are stuck with it. I think supervisory employees 

ought to be in separate bargaining units. I think the definition of supervisory 
' employee ought to be broadened. And, if possible, I would like to see no more super-

visory uni~s established and simply grandfather the present units. I realize that that 

may be an unrealistic request in view of eight years of history, but that is my feeling 

and I thought you might want to know it. I do describe it in several pages in our 

statement. 
ASSEMBLYMAN JACKMAN: Mr. Dorf, I, of course, am in disagreement with you. 

You appreciate that. 

MR. DORF: Yes, I can and I respect your opinion. 

ASSEMBLYMAN JACKMAN: I feel that it is unfair to separate them in a situation 

where you have one officer and tell him he can't be represented. What union is going 

to represent one person? None. You know it. You have had the experience. Where there 

is an agreement, I can't see any logic to saying you can't do it. Unfortunately, I think 

it got out of context. In principle,! agree with you. I can understand it in a 

school system where you have 35 or 50 supervisors. But in the case of a police depart­

ment or a fire department where the numbers are small, nobody is going to represent 

two people. It doesn't pay. You 'know that to be true. In many cases, you know when 

a Lieutenant in a police department makes reco~endations for disciplinary action either 

to a Commissioner or Director of Police, it becomes almost a political issue. You know 

that1 you have dealt with it. 

MR. DORF: That is true. 

ASSEMBLYMAN JACKMAN: Mr. Burstein and I tried to have the problem resolved 

by including supervisors in legislation last year. It passed the Assembly but 

was laid over in the Senate. 

I want to ask you something else if I may. Don't you think we ought to check 

the competency of some of the arbitrators and mediators in whom we put our faith to 

find out if they are competent to make some of these awards? 

MR. DORF: Mr. Chairman, I couldn't agree with you more. 

Incidentally, I am glad a transcript is being made of this because about a month 

or two ago I addressed a management group and was unaware that there was a reporter present 

and got quoted totally out of context. It appeared in one of the shore papers. In fact, 

I'll name the paper. It was the Asbury Park Press. One of the members of the PERC staff 

sent a copy of it to me and said, "This doesn't sound like you. What did you really say?" 

The gist of my discussion that night was about mediators. I thereafter wrote 

a letter to the Executive Director of PERC. The article seemed to indicate that I 

was saying that the PERC mediators were ineffective. What I meant to say and do say now 

is that some of the ad hoc neutrals that have been appointed - not the staff people for 

whom I have the highest regard and have so indicated both personally and in writing to 

25 



them -- that some of the ad hoc people who have been appointed because of this crush of 
mediation, I don't think are competent. I don't think they are either pro-labor or 

pro-managetnent. I just don't think they have had enough experience and e]Cpertise to 

rPally do the job. I think maybe - and I don't have this in my statement .... I have only one 
more point to make and I am finished -- maybe that Rutgers, as our State University, ought 
to be doing more in the area of training people to do this klnd of work because you 

simply cannot t~ke people who are either inexperienced or have only private sector 

experience and transfer them immediately into the public sector. There are vast difference~ 
in the public sector. There are things that don't obtain in the private sector. 

ASSEMBLYMAN JACKMAN: For your edification, Mr. Dorf, I was just informed that. 
Rutgers has instituted that type of program. So there is some training being given 
at Rutgers, as I understand it. 

MR. OORF: I think that is a great idea. It was done some years ago. I 

remember I participated in a program with four or five other attorneys where we synopsized 
important sections of New Jersey law, like 18A:40, Title 11 and whatever. We did 

that in a one-day session. That was a long time ago and obviously we didn • t cover a lot 
of people. \ 

ASSEMBLYMAN JACKMAN: My colleague here has a question. 
ASSEMBLYMAN PATERO: Would you cite an example of your objection to supervisory 

people being included? 

MR.. DORF: Let's take the PBA, and I don't mean to pick on them and I am not -

it's just an example that comes to mind. Mr. Yacovino and I have known each other for 

a number of years. Take bargaining units where you have, for instance, Sergeants, 

maybe even Lieutenants, and Patrolmen in the same bargaining unit. I have had a couple 

of cases before PERC, in which we attempted to separate them and have a separate unit 
of Patrolmen I on tbe grounds ~hat how sioes a Sergeant, . for . example, supervise Patrolmen 

who later on are going to be in the majority sitting on a -·negotiations committee th(lt 
is going to determine his · salary? How do you also, in effect, discipline those people 

when you are in the same bargaining unit with them? As a matter of fact, if I under­

stand the PBA constitution, it is only Patrolmen who vote and have the right to hold 

oft"ice. So I . think it makes a good deal of sense to have Patrolmen in separate bargaining 

units. 
The Chairman has expressed concern, and with justification, as to what you do 

in the very small units. What do you do in the shore towns or towns down in South 

Jersey where you have six, seven or eight men in a unit? You may have to make exceptions 
there. But certainly when you have a police force of 25 and 30 - and I don't use those 
as magic numbers -- certainly when you get into that size force, you ought to have 
a differentiation between the Patrolmen and the officers. 

ASSEMBLYMAN PATERO: Thank you very much for clearing that up. 

DR. DORF: The last area I would like to commapt on - and,Mr. Chairman, I 

do appreciate your time and your indulgence - is scope of negotiations. I don't leave 

it last because it is insignificant. I think it is very important. 

There are a number of areas in this bill I could comment on, but I didn't want 

to comment on all of them1 I just took the high points. 

There are two major areas of this bill about which· l have great concern. One 
is the imposition of finality to bargaining,imposed settlement by a third party1 and, 

two, the lack of any clear definition to my mind- and here is where I take issue_again 

with the representative of the NJEA in terms of the use of the word ''intrinsic, " in 

spelling out 111anagement rights.- I think it ought to be broader than that - and the 

26 



lack of spelling out clearly management rights. 
I have quoted at length in my statement, commencing at page 20, statutory 

provisions from a state distant to New Jersey and not an industrial state and not one of 

the more well-known states as far as labor law, but somehow they have drafted a statute 

which I think merits our consideration, and that is the State of Nevada. They spell 

out in great detail there management rights, management prerogatives, if you will. I 

think we should strongly consider doing that, especia,lly if we are going to strongly 

consider some finality to bar9ilining. Picture the situation of management where there 

are decisions now coming down from PERC that say this may be an area that you don't have 

to bargaiq over, but you have to bargain over its impact. What does that mean? You 

can go ahead presumably and lay off people, but you have to bargain over the impact. 

The remaining people will say, "We are working harder so we ought to get paid more." 

Presumably you buy that argument and pay them more. What dollars have you saved by 

laying off people if you are now giving them to other individuals? So by extending 

this area of what is negotiable in terms of the impact rule - and I did about a 25-page 

paper on it, which I am not going to read to you today, but I think I will send to the 

Committee for its consideration -- I think we have to clearly spell out certain areas 

of management rights that are prohibited subjects of bargaining .because governmental 

officials are only temporary keepers of the public purse, if you will. Mayors, school 

board members - they come and they go. You can have those officials bargaining away 

rights of the citizenry and I think it would be a mistake. 

If I own a business in the private sector and I want to give the store away, the 

only one I am going to hurt is myself and maybe my stockholders. But, if I am a mayor 

or a municipal official or a school board official and I bargain away because I am under 

pressure certain things that I ought not to bargain away in view of the fact I am told 

it is a permissive subject of bargaining, or I "Qave to bargain over the impact, it is 

given away forever for the people of that town. 

If you really are asking me: Do we have to protect some governmental officials 

from themselves? I think the answer is yes. And we have to protect them from strong 

unions that are going to foist certain things upon them by spelling out clearly in the 

law those areas of management rights that are prohibited subj9fts of bargaining. 
If there are any other questions of the Chairman or the members of the Com­

mittee, I would be delighted to answer them and ! thank you very much on behalf of 

the League for your indulgence and your time. 

ASSEMBLYMAN JACKMAN: Thank you, Mr. Dorf. 

(See page 47X for written statement submitted by Mr. Dorf.) 

ASSEMBLYMAN JACKMAN: Mr. Tener, would you be able to complete your statement 

within 15 minutes? 

MR. TENER: I can come very close to it. 

ASSEMBLYMAN JACKMAN: All right. This will be the last speaker this morning 

and we will come back at 1: 30. Mr. Tener. 

J E F F R E Y B. T E N E R: Thank you. I will submit to you later this 

afternoon copies of a statement that is being typed in final form at this time. 

Mr. Chairman and members of the Assembly Labor Committee: My name is Jeffrey B. 

Tener. I am the Executive Director of the Public Emp~oyment Relations Commission. I 

welcome and appreciate the opportunity to appear before you as you commence deliberations 

regarding the legislative proposal which emanated from the Public-Employer-Employee 

Relations Study Commission. That report was presented to the Governor and the Legislature 
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on February 2, 1976 after more than a year of preparation. I too, would like to commend 

the Study Commission chaired by Dean Lester and which counted two members of this 
Committee, Assemblymen Jaclanan and Littell, among its members, for what I regard as an 
outstanding and comprehensive study of public sector labor relations. This area, 
of course, is highly complex and inherently controversial and it is my impression that 
the Study Commission approached its task with an open mind and conducted itself even­
handedly throughout the period of its existence. 

I will skip several pages of background information on the law and get right 

to the proposals in the legislation. 

Given the tri-partite- nature of the Public Employment Relations Commission, it 

is not surprising that the Public Employment Relations Commission is not unanimous on 

all issues. I shall indicate to you those proposals on which the Commission (PERC) has 
taken a position and with which the Commission is in agreement. With respect to several 

of the proposals, I shall express my personal opinion. I will make it clear whether 
I am expressing the position of the Commission or my own views in this testimony. 

Individual members of the Commission or spokesmen from the organizations with which 

they are associated will or have presented already the views of those organizations. 
I, of course, do not presumE! to speak for any of those organizations. 

In my prepared tex~, Mr. Chairman, I have indicated a position, if any, of 
the Commission or my own views regarding each of the proposed items contained in the 
Study Commission legislation. I think I will skip some of those in this statement and 
just indicate those on which I can indicate something affirmative perhaps or what I 

. think will be most constructive. 
The Study Commission recommended that employees of bi-state agencies be incl,uded 

undP.r the definition of "public employers", as that term is defined in thE! Act. PERC 
is in favor of extending the definition of "public employer" to include bi-state agencies, 

if that inclusion is consistent with the provisions of the compacts creating those 

bi-state agencies. 
The present statute provides that the ''assistant superintendent", singular, 

is to be excluded as a managerial executive in school. districts. That situation leads 

to some confusion in that in a number of school districts there is more than one assistant 

superintendent. I would suggest that if that kind of language remains in the statute 
at all, the term "assistant superintendent" should be changed to "assistant superintendents."; 
so as to exclude all assistant superintendents in school districts and remove that 

ambiguity. 
The Study Commission has recommended that all employees of the Public Employment 

Relations Commission be considered as confidential employees. While I believe that 
employees of the Commission should not be included in negotiating units which include 
other employees or be represented by employee organizations which represent other 
employees, I do not believe that employees of the Commission should.be denied the 
protections of the Act. I believe that the same purpose a~ that which I am certain 
was intended by the Study Commission could be accomplished by adding inL~ection 7 (h) 
on line 245 of page 16 of the Assembly b~l~, that employees of the Division of Public 

Employment Relation$ Commission shall not be represented by an employee organization 

that represents other employees. The employees of the Commission do not want to be 

denied the rights of organization. 

The Public Employment Relations Commission would not oppose the definition 

of the term "supervisory employees" in the section on definitions. Having said that, 

however, I haven't said very much because the Commission as a body is not in agreement 
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on an appropriate definition of the term "supervisory employees." 
The Study Commission has proposed the inclusion of a definition of the term 

11negotiate in good faith" in the definition section of the bill. I would just like 

to comment that the definition proposed by the Study Commission is almost identical 

to the definition of that term contained in the National Labor Relations Act and seems 

to me to be consistent with the decisions of the Commission in unfair practice cases 

issued to date. However~ the Commission has not indicated its support for the inclusion 

of a definition of that term in the statute. 

One recommendation of the Study Commission which I think is an important one 

relates to the appointment of'counsel by the Public Employment Relations Commission. The 

Commission would support this proposed amendment. The amendment, incidentally, would 

simply conform the la~ to existing practice. While the Commission at the present time 

employs its own counsel and has enjoyed complete discretion in selecting counsel, I 

believe that it would enhance the appearance of independence of the Commission if the 

law specifically provided for the appointment by the Commission of counsel. This 

appearance of independence is very important for the Commission if it is to continue to 

enjoy acceptability as a truly neutral agency. 

Th~ Study,Commission has proposed that the present tri-partite commission, 

Public Employment Relations Commission, be replaced by a three-member, full-time 

commission appointed by the Governor for terms of six year$. The Public Employment 

Relations Commission'is by no means unanimous on the issue of the structure of the 

Public Employment Relations Commission. In July 1973, the Commission voted by a 

5 to 1 margin to adopt a position calling for the creation of a 9-member commission 

with five public voting members and four non-voting advisory members, of which two 

would represent the interests of public employers and two would represent the interests 

of public employee organ_izations. I do not believe that the Commission would take a similar 

position today. I would like to point out that, because of the Conflicts of Interest Law, 

Commissioners Hipp and Hurwitz, for example, are not able to participate or vote on 

matters relating to education. That situation should not be permitted to continue in 

my judgment. 

A-major area covered by the Study Commission recommendation relates to the 

language beginning "proposed new rules or modifications of existing rules." That 

section is one which has been identified by a number of speakers as of great interest 
to the parties. It is controversial. The Public Employment Relations Commission again, 

as a Commission, has not taken a unified position with respect to that language. 

With respect to binding arbitration of grievances, the Commission has gone on 

record supporting the concept of binding arbitration of grievances. 

The Commission has not expressed itself with respect to other matters covered 

by the Study Commission proposal regarding a change in the statutory definition of 

"grievance" and "grievance procedure," so I don't know what the Commission's position 

is in that particular area. But the Commission, at least, is sympathetic to the idea 

of binding arbitration of grievances. 

The Study Commission has recommended that a party alleging a violation of 

·the Act - that is, filing an unfair practice charge - should file a complaint as opposed 

to a charge in such cases. As I indicated in testimony to the Study Commission, I 

believe that it is awkward for an agency, such as PERC, which is called upon to assist 

the parties in achieving voluntary agreements, to issue complaints in unfair practice 

cases. Particularly in view of the fact that the charging party under the New Jersey 

statutes prosecutes the complaint, I believe that it would be better for PERC to simply 

hear and decide the matter without being called upon to issue complaints. This problem 
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can be avoided in several ways. In New York State the charging party simply prosecutes 

the charge and the charge is never converted into a complaint. That is the way the 
Public Employment Relations Commission in New Jersey operated prior to the Cooper 
decision in 1970, in which the State Supreme Court indicated that PERC lacked enforcement 
authority. In Wisconsin and Michigan, two other states with extensive experience in 
public-sector labor relations, the charging parties file things that are called complaints, 
as qpposed to charges. So in those two states, it is not necessary to convert a charge 
into a complaint. A complaint is filed and then the charging par~y prosecutes the 

complaint. Either of those two methods would overcome the problem, it seems to me. I 

would support the recommendation of the Study Commission in that area. 

The Study Commission has recommended that PERC be given the exclusive power to 
make determinations as to whether matters in dispute are within the scope of collective 
negotiations. They have also recommended that the Commission specify whether or not 
a subject is a required or permissive subject of collective negotiations. While the 
Commission has taken no position on those matters, it is my opinion that the juris­

diction of the Commission should be exclusive in the area of scope of negotiations 
determinations in order to assist in the development of a consistent bOdy of law in 

this area. All such dec,sions, of course, a>re subject to appeal in the Appellate Division 

of the Superior Court. I might note that the Commission • s rules and decisions recognize 
the existence of permissive and mandatory subjects for collective negotiation. 

undoubtedly, the most important area.addressed by the Study Commission relates 
to impasse procedures. Although there was only one strike of teachers in 1974-75 and 
only two strikes of teachers in 1973-74, there have been approximately fifteen strikes 

of teachers in this school year. Accordingly, the subject of impasse procedures has 
recPived considerable attention of late. 

The present impasse procedure provided by the law calls for mediation and, 

failing agreement through mediation, factfinding with recommendations for settlement. 

These processes are to take place within periods of time established by the Commission 
and related to public employers' required budget submission dates. There is. no 

finality associated with the process. In the absence of a voluntary agreement between 

the parties, no one is empowered to impose a settlement upon the parties nor are public 
employees authorized to strike in an effort to persuade the employer to make a more 

favorable offer. 
At least partly because of the frustrations associated with this process, · 

manifested to at least Cli1 extent by strikes of public employees, the Study Commission 

undertook to develop a. system which would, as a last resort, prov~de for finality. 
The proposal which they have recommended calls for a form of final offer arbitration. 

The arbitrator would be required to choose between the final offer of one party on 
economic issues as a package and between the final offe~ of the parties on non-economic 

items in dispute on an issue-by-issue basis. 
The Public Employment Relations Commission has ~t taken a position regarding 

impasse procedures. However, the Commission has indicated an interest in final offer 
arbitration as a means of resolving disputes, although I do want to indicate that it 

has not endorsed that mechanism. 
The Study Commission has included within the section relating to impasse 

procedures several other provisions with which the Commission is in agreement. The Study 

Commission has recommended, and the Commission endorses, a provision permitting the 

Commission to intervene in disputes on its own motion. Also, the Commission supports 

the concept, as recommended by the Study Commission, of protecting the confidential! ty 
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of information given to individuals who are serving in a mediatory capacity. 
I might indicate to you, as mentioned earlier by Mr. Dorf~ that there has been 

a tremendous increase in the demand for mediation and factfinding services. In fiscal 

year 1974, we received 390 requests for mediators and 110 requests for factfinders. 

In fiscal year 1975, there were 610 requests for mediators and 230 requests for fact­

finders. This year to date, we have assigned over 825 mediators and over 425 fact­

finders. The·proportion of cases which has been resolved in mediation during that 

period has declined from approximately three of four in 1974 to one out of two in fiscal 

year 1975, and to two out of fi~ in this fiscal year. However, I would be reluctant to 

draw conclusions from those figures alone. I think that a number of factors are 

responsible~ The negotiations timetable which the Commission has adopted, I don't 

believe is certainly single-handedly responsible for either the increase in the number 

of requests for mediators and factfinders or for the decrease in the apparent effective­

ness of factfinding. The Commission has always honored requests from both parties -

I am talking about the negotiations timetable now - that a mediator or a factf·inder not 

be assigned to work with the parties if both of them agree that they did not want a 

mediator or a factfinder at that time. So the parties have·always been able to get out 

from under mediation and factfinding at their joint request. 

My personal- feeling is that the single largest factor leading to the increase in 

the requests for mediation and factfinding has been associated with the general economic 

situation and also a continuing expansion in the number of employees who are represented 

in negotiating units. 
I would also like to endorse the proposal of the Study Commission that would 

mandate somewhat of an expanded burden for the Institu~e of Management and Labor Relations 

at Rutgers. The Study Commission has recommended that data collection and analysis as 

well as the training of neutrals, mediators, factfinders and arbitr•tors, be specifically 

included in the statute. While it is my impression that the Institute has, in fact, been 

providing those services in the past, I certainly see no harm in spelling them out in 

the statute and recognize that,particularly,if there is some form of final offer arbitration 

at the last step of the impasse procedure, there will be a greater need for both data 

and trained and experienced neutrals than there is at the present time. 

Mr. Chairman, I would like to thank you for giving me th~ opportunity to 
discuss these matters with you. The complexity of the subject matter makes your task 
extremely dif.ficul t. If I can assist you by providing information regarding the 

Commission's experience in the past seven years or in any other way, I will be delighted 

to do so. I would also be happy to· try to answer any questions that the Colliiili ttee may 

have. Thank you. 

(Written statement submitted by Mr. Tener can be found 
beginning on page ?OX.) 

ASSEMBLYMAN JACKMAN: Jeffrey, thank you very much. You can rest asured that, 

based upon your expertise,you will be called upon by this comrriittee. 

I just wanted to make one observation and ask one question. Do you think there 

is a need for a full-time Commission? 

MR. TENER: I can function either way. The Commission can function either way, 

Mr. Chairman. 

ASSEMBLYMAN JACKMAN: 
full time. 

I am talking now about your Commission members being 

MR. TENER: It seems to Il).e that if there were a change to • full-time Commission 

member structure, what would happen would be that functions presently performed, such as 
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my own as Executive Director of the Commission, would be taken over and assumed by 
those then full-time members of the Commission. I would assume that the same would be 
true with respeet to other existing functions performed by present employees of the 
Commission who are members of the staff. I don't frankly see the effect of the change as 
being extreme one way or the other. I think it would result in a restructuring from 
the Commission's internal operating point of view simply in a restructuring and redefinition 
of the lines of the authority. But I don't see it as having a tremendous effect on 

the way the Commission operates with a couple of major exceptions. One real difficulty 

that the Commission has now because of its part-time nature is simply that it is not 

available to meet on a daily basis. Sometimes problemS arise that require almost immed­

iate attention and deserve almost immediate attention. If the Commission members were 

full tim~, obviously they would be in a position to accord expedited consideration 

to those situations where that is required. What happens now, of course, is I guess more 
or less by default the Commission has been compelled to delegate me ___ authori ty that it 

otherwise not be willing to delegate to somebody other than the Commission. But it 
is necessary to do that at the present time given the. structure. 

I think also that the Commission could perhaps more expeditiously issue decisions . 
in certain cases - unfair practice cases, scope of negotiations cases - if there were a 

full-time Commission beca~se members of the Commission could serve as hearing examiners 
themselves in those cases where time was of critical importance and,· thereby, skip the 

intermediate step of having it go to a hearing examiner who would issue a report and 
recommendations and then there are a late£ .inherent due process delays built into 
that sort of a situation that could be skirted if the Commission members directly heard 
decided such cases. 

ASSEMBLYMAN JACKMAN: I have some other questions, but I will hold them until 

I have an opportun~ ty ~? go into it further with you-when my other colleagues are present. 

I think you could give us some good sound advice. 
I noticed Mr. Burstein came in. I know he is a busy man~ He is a lawyer. 

I was going to recess for lunch, but out of courtesy to you, I won't, so you can 

have an opportunity to make a statement. But, if you wish, I will recess and we 

can come back at 1:30. ·We will do whatever you desire. 

me. 

ASSEMBLYMAN BURSTEIN: I appreciate that, Mr. Chairman, but 1:30 is fine with 

ASSEMBLYMAN JACRMAN: Thank you. We will recess until 1.:30. 

(Recess for Lunch) 
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AFTERNOON SESSION 

ASSEMBLYMAN JACKMAN: The meeting is called to order. 

Assemblyman Burstein. 

A S S E M B L Y M A N A L B E R T B U R S T E I N: Thank you, Mr. Chairman. I 

regret I don't have a prepared statement to submit to you. I didn't have the time to 

do one. But I will keep my remarks brief and try not to be repetitive. I have tried 

to get a feel for wllat has gone on before you this morning in the way of testimony to 

the Coinmittee. I will attempt to highlight some of the things that I deem important 

about this bill, Mr. Chairman., 
As the sponsor of the bill, I say with some pride that it is the product 

of many ~nds and a good deal of effort,over a lengthy period of time. I am sure that 

you, having been a part of that same Commission and having read the report, know full 

well What the underlying work was that resulted in Assembly Bill 1448. 

Going beyond that, let me say, without trying to sound too pompous about 

it, that I have a strong feeling that I, as well as those who have worked on this bill 

and those of us in the Legislature, represent the public interest. You have heard a 

great deal - as I am told - today from those who have special interests and they are 

perfectly ligitimate in presenting their views concerning the bill to this Committee 

for consideration. But the on-going public interest is something that only we, as 

legislators ~ who are somewhat outside the immediate pale of work in the field, 

either on the management or on the labor side of these issues- can view objectively 

and make comment upon objectively in a way that,! think,there is some consideration 

by the Commi.ttee in its ultimate determination regarding the release or non-release 

of the bill for ultimate floor vote. 

That public interest is derived from the fact that the people, generally, 

are entitled to have a system set up Whereby those who are in direct contact with one 

another at the negotiating table have a means and a structure whereby they can settle 

their problems in a way that does not adversely impact upon that public interest. And 

although New Jersey has not suffered some of the same kinds of results that a number 

of other states have throughout the coUntry, we nevertheless are in a period where 

there is increasing friction in the area of public employee relations~ increasing 

strikes - as the statistics that were discussed today reveal- and increasing difficulty 

in arriving at accommodation between contending parties. Th~ main thrust of this 

bill is to provide that kind of structure which does protect the public interest, 

does allow for a certain balance between the contending parties, and an equanimity 

with respect to the matter of resolving disputes. 
The critical portions of this bill - if I may highligh~ them very quickly -

as I view them are those portions that, number one, relate to the creation of a full.,.. 
time board and, secondly, create a system of selection by the parties for resolving 

impasses- and if not selected by the parties, the ultimate disposition,by statute, 

of the impasse itsel_!. 

With regard to the full-time board, it seems to me that the present system 

does not work satisfactorily. We have the anomaly of those members on the board -

and specifically we can focus on a few whose names have already been mentioned in 

testimony today - such as Dr. aurwitz and Dr. Hipp, Who represent opposite ends of 

the pole in the teaching field - of which I have some acquaintance - and when it comes 

to a matter involving a dispute between a Board of Education and a teacher's group, they 

have to retire from the field and not give the benefit of their expertise to their 

fellow commissioners. That kind of an anomaly cannot be allowed to continue. It 
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would seem to me that the best way of doing this is by the creation of this full-time 
board and,as the corollary to that full-time board, council of advisors that is 
likewise inserted as one part of this statute. Those two· bodies, working in a harmoni­
ous relationship, can get the kind of expertise that would be necessary and that can 
be provided by people like Dr. Hipp and Dr. Hurwitz when it comes to a field of their 
specialization. They cannot do so now. At least they cannot do so legally. So, that 

is one area that I think is very important for Commdttee consideration together with 

the fact that by having a full-time boarQ., it does relieve a number of the problems -

the two major ones, at least, that were mentioned by Mr. Tener this morning in his 

testimony - that can be cured by having available the kind of full-time help, and 

expert help, that would be entailed at the salary level and with the kind of tenure 
provisions that this bill contemplates for three full-time members. I strongly urge 
the Committee to give that consideration and to adopt it. 

The other, of course, is the section in the bill - rather extended in its 

nature - that deals with the very complex series of availabilities, as it relates to 

solving impasses. As is clear from a reading of the bill, what we have attempted to 

do is to allow the parties themselves, in the first instance, to select the method 

that they want to use in th' resolution of an impasse and if they cannot Q.o so, then 
to do it by means of this modified final offer arbitration system; whereby the 

economic package is taken as one whole and an arbitrator will then decide the non­
economic issues on an . issue-by-issue basis. This too represents a comproniise among 
a number of systems that are in use in other states throughout the nation. We think 
that it is a system that can work, and can work effectively and it rep~esents, to me 

at least, the core of what we are trying to achieve. 

Chapter 123 of the Laws of 1974 - I guess it was - left open the question 

of how to resolve impasse procedures. That gave way to the creations of a commdssion 

that made the study. Th~ two bills were adopted at the same time. And it was done 
purposely that way so that we could give extended consideration to the manner in which 
we could resolve impasses. To leave it to the parties alone begets controversy and 

begets strife and that is precisely the point at which the public interest begins 

to suffer. Which brings me back to the original point I was trying to make and that 
is, the bill in its central fashion is attempting to protect that public interest from 

harm. I think that is what we have achieved by means of the structure now created 

and now before you. 
Other parts of the bill, of course- the more technical features -have been 

commented upon by other speakers and I won't go into them. But there is one other 
aspect that is not in the bill but is a pa~t of the Commission report that I would 
like to refer to and that relates to the fact that one matter that still requires 
careful looking-over is the overlay - or the overlapping - among the various current 
sections of the statute, such as Civil Service in Title 11, municipalities and counties, 
in Title 40 a., and the education law in Title 18 a., each ~f which contains matters 
that overlap on any kind of public employee relations law that may be adopted. Even 
if we simply stay with the structure we have today and don't move A-1448 - which I 

hope is not the case - what has been recommended by the Commission is the creation 

of a new study board that will go into the matter of this overlapping because there 

are anomalies that do exist within current statutes and that do affect working 

conditions and terms of employment and they ought to be looked at in the light of the 

Public Employee Relations Act, as we now have it, or as it would be amended if A-1448 

were to be adopted. I would strongly urge that there be something done in that regard. 

I intend to introduce a b.:i.ll creating that Commission, which I would hope comes before 
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your Committee, Mr. Chairman, and that it ultimateiy be given favorable conside_ration. 

Let me say one final word with respect to the earlier testimony today, coming 

from some of the special interest groups. I can well understand that there may be 

bits and pieces of this bill tbat they can find fault with. I daresay that there is 

no bill in the public employee relations field that could find unanimous favor anyplace 

in the country, nor can the inventiveness of man have created, out of this Commission 

or anywhere else, a bill that would have gotten unanimity, unless we said something 

so innocuous that it didn • t mean ·anything whatsoever. 

As a consequence of that it seems to me this Committee must understand that 

the negative posture that ~y have imposed itself upon the Committee in this mo~ning•s 

testimony is something_ that is expected because they were picking out those portions 

of the bill that they didn't like. What the Commission has tried to do is to structure 

a statute that is in balance and that, consequently, is not to the liking of every-

one that views it. I am sure that there are many parts of this bill and many parts of 

the structure that has been created that could be found acceptable by the special 

interest groups that have testifi~d he~e today. 

What I wish to urge upon the Committee, therefore, is, in giving fair qon­

sideration ··to ~-1448, that they riot overly give too much consequence to the many 

objections and'the varied objections that one may find addressed to the terms of the 

bill, but rather to look at it as an entire picture, as an entire whole, because that 

is the only way we will ever get the service of the public interest,by means of a 

delicate balancing of the various and competing interests that exist within the State 

in the field of public employer/employee relations. Thank you, sir. 

ASSEMBLYMAN JACKMAN: Thank you, Mr. aurstein. I have no questions but I 

would !ike to make just one or two observations. The reason for this hearing, Albert -

and I guess you know this - is the fact that we have been getting notice throughout 

the State. I think you hit the nail on the head. The bill is not, in its entirety, 

going to please each and every individual. We know that. 

However, there seems to be some objection on both sides, for example with 

binding arbitration. In the majority of the cases they don•t want it. Maybe in 

isolated cases one or two do want it. So, l am thinking in terms of reconciling these 

differences rather than having a JacJan~ and a Burstein on the floor of the Assembly 

fighting .one another on individualpassages of the bill. I would like to see if we 

can reconcile some of the differences and try and come up\with. something that will be 

acceptable. 

ASSEMBLYMAN BURSTEIN: I appreciate that, Mr. Chairman • · There is one thing 
I would like to add to that, however. I can recognize that there may even be some 
kind of unanimity as between management and segments of labor, as i.t relates to a 

displeasure with the binding arbitration feature of the bill. But that is precisely 
where I think the public interest has to be served. 

There are two central issues, as I view it - and I just want to reiterate 

for a brief moment - in the bill. One is that recreation, or reconstitution of the 

board and the other is the provision for impasse procedures by m~ans of a binding 

selection process. Those are the two things I think are absolutely essential. 

There are other areas that may be compromised. I am not saying that this 

is- to use our favorite phrase - 11written in stone... It is not. There are many 

areas of compromise, I am sure. But those are two central matters that I think are 

not necessarily susceptible to compromise. 

ASSEMBLYMAN JACKMAN: Thank you very much. 

ASSEMBLYMAN ·BURSTEIN: Thank you, sir. 

ASSEMBLYMAN JAC:KMAN: Mr. Yacovino. 
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P H I L I P Y A C o V I N 0: Gentlemen, as President of the New Jersey State 

Policemen's Benevolent Association, representing virtually all law enforcement in 

New Jersey, I appear before you today to express my very real reservations about 

A-1448. 

At the outset permit me to note the good news and the bad news. 

First, the good news: The PERC Study Commission and this body have made, 
and are making, sincere and conscientious efforts to bring stability to public employ­

ment in New Jersey. The bad news is that they have failed. 

It is unfortUnate indeed that the Study Commission became the captive of 

those management spokesmen who crawl out of the woodwork every few years to vote for 

Warren G. Harding and who sought to utilize the Study Commission as a podium for their 

provincial and parochial views. The P.B.S., admittedly, also has a view to express 

and it too is based. on self-interest. But we have expressed it with balance and 

moderation. That is why I went before the Study Commission last year and stated the 

opposition of the State P.B.A. to granting the right to strike by public employees. 

I did so because the P.B.A. truly hoped that the Commission would recommend changes 

which would signal the end to the frustrations that public employment in general and 

police and fire officers in particular have suffered in recent years. 

Instead, the pr~posed legislation offers virtually noth~ng to public employees. 

Sheer tokenism, its only benefit is a binding arbitration concept of dubious value. 

For that concept, together with other amendments, contains too many "sleepers." The 

proposed changes, on balance, are a minus for public employees and they suggest that 

my moderation of last year was ingenious, so much so that reconsideration of the 

P.B.A.'s views is warranted. 
My main concerns are as follows: 1. We previously requested that police 

and fire organizations be allowed to represent superior officers and rank and file 

officers in the same unit. We submitted a letter to the Study Commission detailing 

the persuasive reasons why this amendment was necessary if superior officers were not 

~ o be economicaly disenfranchised. Our request went virtually ignored. Accordingly, 

che P.B.A. and the F.M.B.A. will oppose, to the end, any and all legislation which 

does not contain a modicum or relief for superior officers. On this and the following 

issue, we could not be more adamant. 

2. We oppose, and vigorously, the proposed amendments to the so-called 

"freeze" clause. Under the present clause, new or ex.isting working condi tiona cannot 

be changed without negotiations. This clause has been a mainstay to collective bargain­

ing negotiations. The amendmen~ whereby only working conditions covered by a contract 

cannot be changed, is meaningless at best and intellectually dishonest at worse~ In 
short, it is a joke. Its authors know, or should know, that changes of contract 

conditions are per se wrongful and that an arbitrator can easily rememdy such changes. 

The Legislature is not needed to remedy such wrongs. The existing language quite 

properly serves also to prevent changes during negotiations and changes during 

organizational efforts. The status quo should be retained as in Senator Greenberg's 

bill, S-1140, which is the one saving grace of that bill. 

3. We are opposed to the last best offer concept as proposed. While the 

suggested amendments may encourage the parties to engage in meaningful negotiations 

prior to arbitration, its overall effect, once arbitration is reached, will be 

devastating. The last best offer concept as to economic issues in a package is 

counterproductive. One party will do very well and the other party will do very badly. 

Brinksmanship is not the answer. Alternatives which are palatable to the P.B.A. are 

the following: (A) conventional arbitration~ (B) last best offer with the decision on 

all issues to be made on an issue-by-issue basis: (C) the present proposal as contained 
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in A-1148, under Section 6 b. and 4 b., wh:ic h provides that the factfinder • s proposals 

on econozn.ic issues can be selected by the arbitrator: or (D) let PERC decide which of 

the methods contained in- 6·b. and 3 will govern. The last suggestion is the real 

answer for eventually PERC will be able to test the various alternatives in the 

crucible of experience. The present approach will tie all of us down to a potentially 

baQ marriage for a long, long while. 

4. On the subject of the obligation to negotiate, the amendments state that 

public employees will not be required to negotiate "concerning matters of intrinsic 
managerial policy or function. " That language is far too broad and much too vague. 

It is far better to leave it up,to PERC to decide whether a matter is a mandatory or 

permissive subject of bargaining in much the same way that the NLRB makes such determina­

tions~ 

5. Under proposed Section 6.l.c., the parties are left to their own devices 

to fashion a complaint which becomes the operative instrument. It is far better for 

PERC to issue the for.mal complaint, as it does now, and as the NLRB functions in the 

private sector. PERC's experience and expertise can then come to bear to insure 

uniformity of procedure. The present proposal disguises its proponents• desire to 

turn the process into chaos. 

Before I finish, gentlemen, as you know, as head of the State P.B.A.'s 

19,000 members, I am having a rough time trying to hold the same attitude we have 

held for many years concerning the no strike clause we have and trying to keep that 

concept in the P.B.A.'s system. But in recent weeks it has come to my attention that 

the attitude of my P.B.A. • s has been changing. I will cite one case in one town 

where if the P.B.A. didn't sign the contract they weren't going to get their back 

pay. I thought that was a·form of blaclanail and through the efforts of the State 

P.B.A. and the P.B.A. delegate of that town, we averted a strike. I am sure that 
you, Mr. Chairman, and the Legislature are well enough aware of what is going on 
and I am hoping that with your expertise in this field you can maybe get something 

done where this won't happen as far as the policemen are concerned because it is a 

matter of grave concern as far as I am concerned - as far as being the head of this 

organization and trying to keep my people down and away from striking. I can foresee 

this in the near future if something isn't done to help the matters that are going on 
today. 

Thank you for 1istening to this person who is interJ-sted, quite simply, in 
seeing that equal justice becomes a reality for police officers too. 

ASSEMBLYMAN JACKMAN: Thank you, Mr. Yacovino. I just want to make one 
observation. I am sure that your P.B.A. recognizes the fact that nothing is gained 
by strike. 

MR. JACOVINO: I realize that. 

AsSE:MBLYMAN JACKMAN: That is my feeling. It is hoped that we can adjust 

some of the so-called differences that exist today. Just in retrospect, I think it 

was mentioned this morning that the tightening of budgets seems to be the criteria 

today. There is no question in my mind that the public employee is going through 
some trying times. 

Some of the officials are fair-minded and some are not. If you feel an 

official is not fair, I think it should be brought to the public's attention to let 

them know that you think he is unfair. You will find that, in many cases, the public 

is receptive to a legitimate complaint. I don•t.believe that any public official has 

the right to deny anybody the right to sit down and discuss their problems. I think 

that, within reason, some of the demands have to be recognized. 
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I think that you, as an expert in your field and a respected individual in 
the State who represents many thousands of workers, realize too that we are going 
through some very trying times. I don't think legislation is the entire answer. I 

think, in many cases, good faith is important and if we can establish that feeling 
I think maybe ninety percent of our differences are going to be reconciled. Thank you, 
Mr. Yacovino. 

MR. YACOVINO: I agree with you, Mr. Jackman, but the thing is, I think today 
policemen and the public employees, in some areas, are being blackmailed by the 
municipalities .;,. "If you don't sign this contract, we are going to lay off 'x' amount 
of policemen." They are not hurting the policemen themselves by doing this - I am 
talking about the police department - they are hurting the taxpayer who is constantly 
paying the freight for us policemen to do the job for them. And when they start 

laying off policemen and their taxes keep going up, they are short-changing the public. 

Whethe~ I bring it out before you here or bring it out in the newspapers, it is a fact. 
They are only short-changing the people that are taxpayers in the town by saying they 
are going to lay off men because they don't have the money and, yet, the taxes keep 
going up. 

l don't know whet~er people are aware of it or not but once you start laying 
off policemen or firemen you are cutting off essential services and you are doing it 
at a time when the crime rate is going up. You know, you can play figures with crime, 
just like anything else. But, with crime going up today they use this as a basis for 
the fact that they are going to have to lay off policemen or firemen if they think our 
contracts amount to too much. I mean that is a form of blackmail. That is why I say. 
I am having a hard time keeping the no strike philosophy of the P.B.A~ ·· Being a veteran 
policeman of 27 years, I was indoctrinated with the "no strike" philosophy and I am 
having a hard time. Don't forget,the change in the attitudes of the younger policemen 
and the younger people today makes it rougher for us who head the organizations to keep 
them down and keep them from doing something that might be foolish. Yet, they might 
have the right to do it. 

ASSEMBLYMAN JACKMAN: Thank you, Mr. Yacovino. 
' I made a comrni tment -this. morning I because of his schedule, to hear Mayor 

Holland. next. 
M A Y 0 R A R T H U R H 0 L L A N D: Thank you, Mr. Chairman. 

ASSEMBLYMAN JACI<MAN: Do you have a prepared statement, Mr. Hollal)d? 
MAYOR HOLLAND: No, I haven't. I wanted to make -just brief comments. The 

first one is in support of the various changes that are proposed - the clarification 
of language, specifically your definition of managerial rights and narrowing the 
definition of a grievance, etc. My only exception, really, to what is proposed has to 
do with, to a great extent, the heart of the matter and that is, compulsory, binding 
arbitration. It is appropriate in a way that I follow Mr. Yacovino because I too over 
the years have been opposed to strikes by public employees., I will perhaps go further 
than most, in that I don't believe any public employee has the right to strike. 

I have also always held, however, until the last year or so that any public 

official who takes that stand has an obligation to offer a reasonable alternative and 

for me that has always been compulsory, binding arbitration, especially the best and 
final offer type. We have reached the point, however, in the old central cities where 
we simply can't commit ourselves even to final offer compulsory binding arbitration 

because·frequently there is just a cut down the middle and our alternative to accept­
ing that would be -as we had to, informally, exercise this past year - layoffs, which 

are extremely non-desirable in a city where the demands for services, especially police 
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protection, are increasing. 
In a way I have come here to negotiate.- not with you, you have already done 

your job - and that is to say that if tbis gove:tnrilent, this Legislature and the Governor, 

can achieve some significant tax reform then I go back to my previous stand of advocat­

ing compulsory, binding arbitration. I think that is the reasonable alternative in the 

public. sector • 
We have had to lay off 59 policemen and approximately 100 blue and white 

collar workers. The firemen agreed to sacrifices which they and we were reluctant 

to agree to in the interest o' avoiding layoffs. And our employees are still the 

lowest paid in our region, as compared with school board, township, county, State and 

federal. Yet, when we have a situation in which we rely on our tax base - real property -

for almost 40% of our revenue - and that has been declining in the last several years -

and when you have 13% inflation, based on the Philadelphia CPI, and when we lose, as 

we did - and here I must be critical of everyone at the State level - $366 thousand in 

sales tax revenue and other cuts in state aid and cuts in federal aid, we can't realistically 

commit ourselves to something that we don't have the capacity to follow through on. 

So, I oppose the compulsory, binding arbitration provision with the quali­

fication that if the Senate will do what you have done - and I hope go on from there to 

a more comprehensive tax reform,. and the Governor has indicated he will sign that bill -

then I support all th..at is before you. 

ASSEMBLYMAN JACKMAN: . Thank you, Mayor. 

Mayor Holland, just one quick observation. I realize your problem and you 

know my legislative background and, of course, you know my vocation. I am always 

willing and try to be receptive to problems, so much so that I voted for the income 

tax. I haven't heard too many people give vocal assent to the income tax, however. 

They sit on their hands. They twist their arms and fingers and they say, "We have 

no money, let's fire somebody or lay them off, or do something." They will accept 

any money that goes into their towns but they don't care.how it got there or whether 

someone was willing to accept the responsibility for providing it. I am sure you will 

agree in principle with me. I voted for the income tax and I voted for it for a 

specific reason: because I thought there was a need. I thought it would alleviate.some 

of the problems that you have in an old city with your tax st~cture. I thought that 
it would be helpful. I am looking forward to rejuvenating these cities, but we can.'t 

do it alone~ I am going to be very critical, Mayor. I think that some of the mayors 

who were wringing. their hands and getting frightened should be very vocal in support 

of the legislators who are espousing this income tax and putting money back into the 

cities. But I don • t hear too many vocal mayors. 

MAYOR HOLLAND: I agree with you. In my case, as Mr. Yocavino knows, I have, 

as he has, led the fight for tax reform. We were members of the coalition for tax 

reform. I have been mayor, off and on, since 1969. There was a time when I was the 

only mayor, as far as I know, in this State who advocated categorically and unequivocally 

an income tax. It is the only tax which has the capacity, the expansion quality, etc., 

to meet the State's and the municipalities needs. 

We resolved, by the way, in Trenton, in the past year - without compulsory, 

binding arbitration and without a strike - our difficulties with the help of PERC, in 

that we did accept the recommendations of the factfinder. So, I have that as a base 
on which to make my presentation today. 

But, I agree. We have done everything we can to enlist the support of all 

the organizations in this State ·in behalf of tax reform. I must say there was probably 

the most unique gathering of organizations this past year that we have ever seen in the 
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State, where you had organizations which normally are opposed, joining in the fight 
for tax reform. And, of course,. most encouraging is the recent Eagleton Poll which 
shows for the first time, so far as they know, that a majority of the people - even 
against this background of confusion that we have had - favor an income tax. 

I serve as Chairman of the Leqislati ve Action Committee for tbe New Je.rsey 
Conference of Mayors. I have had difficulty, first, in getting that Legislative Action 
Committee, believe it or not, Which is made up almost exclusively of urban aid munici­
pal! ty mayors, to go on record. We did, finally, go on record in favor of an income 

tax. I had trouble getting the Board and finally got them. I can't say, even at this 

stage - we are working on it, we are meeting on Monday - that the whole Conference wi_ll 
take this stand because, just as the Legislature is, our organization is reflective 
of a lot of constituencies. I recognize and appreciate your leadership in what is, 
admittedly, a very difficult undertaking. 

ASSEMBLYMAN JACRMAN: Thank you very much, Mayor. 
There is one other observation I wanted to make and I think, in principle, 

we are in agreement. I don't think we can afford the luxury of laying off police and 

firemen in. the City of Trent-on or any of these cities. 
MAYOR HOLLAND: Itonically, I was the one who led the way with the mayors 

in getting the Safe and Clean Neighborhoods Program through. We were the first City 
in the State to put the policemen back on the street. So, it was ironic that we had 
to lay off those policemen - some of them. Half of the force is still on. And I would, 
given this opportunity, urge you to do everything possible to keep that Safe Neighborhoods 
Program going. It is essential and it has proved to be successful. 

ASSEMBLYMAN JACRMAN: Thank you very much, Mayor. 
Michael Herbert, President of the American Federation of State,. County and 

Municipal Employees. 
M I C H A E L H E R B E R T: Assemblyman Jackman, thank you for the opportunity 

to be here today to present the views of the American Federation of State, County, and 
Municipal Employees. I am attorney at law in the State of New Jersey and our firm 
represents what has been known as AFSCME, which presently represents approximately 
12,000 employees throughout the State, both in State, municipal and county service. 

I know that the day has been rather long and you have heard a lot of, perhaps, 
lengthy presentations. I intend to be very brief. I have a statement which I would 
like to hav~ entered into the record by the Associate Director of Counc"il I-of 

AFSCME, which sets forth the position of the organization on this bill. 
Basically, we believe that the bill that is presented for consideration 

reflects a great deal of hard work, a great deal of effort on tbe part of a lot of 
people, including the Commission, which should be commended for its efforts. However, 

/ 

we have to respectfully urge that it not be adopted in its present form. There are a 
number of major deficiencies in the bill, as we see it. 

The primary one, of course, is the elimination o~ what we deem to be perhaps 
the most important protection given to public employees by the original law, back 

in 1968, and that is the prevention against a unilateral cha.nge in working con~tions -
rules changes tpat affect or modify terms and conditions of employees, public employees. 

I know that I have been involved in a great deal of litigation over the past few years, 
involving the law, and we have been greeted with one disappointment .after another_. The 

courts initially determined, back around six years ago, that the Public Employment 

Relations Commission did not have unfair labor practice jurisdiction. We still:have 

some difficulty accepting that but that occurred. Then we had the so-called "Dunellen 
Trilogy Cases" which went on to say that a broad spectrum- of matters which are clearly, 
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in our judgment, terms and conditions of employment, were outside of the scope of 

negotiation. We had the Turnpike employees case which we again found to our disappoint­

ment that the courts, very restrictively, construed the legislation saying, in effect, 

that an agency shop could not be negotiated. 

T;he bill that is presently before you takes away the one protection which the 

courts have affirmed - at least the Supreme Court of this State did in the Association of 

state College Faculty case - and that is, the protection that is given the public 

employees wherein ciuring the term·of their representation the public employer isn't 

going to come along and adopt entirely new work rules which change hours, which increase 

work load, which sends somebody 50 miles away to another work location, which impinge 
. ' 

upon his outside employment opportunities, and a variety of other areas. 

Now, Section 5 of the proposal would eliminate that. It would provide that' 

there can be unilateral adoption of new work rules, unless there are provisions that 

are covered in the contract. We believe that is an unrealistic position because 

obviously what is going to happen - and this is based upon very hard experience - is 

that the public employers who have the money are simply just going to hold off and 

make sure there aren't contract provisions covering these items. They will simply 

wait until the ink is on the page and then those changes will be adopted. I am not 

saying that we are paranoiac or convinced of bad faith on the part of the public 

employer, but I think it stands to reason that that is what is going to be happening. 

Certainly,the provision concerning binding arbitration, as to contract 

grievances is a step in the right direction. However, we no~that that could be con­

tracted away by the parties. And, again, given the fact that public employees in this 

State do not have, as they do in the private sector, an equal status - because they 

don • t have the right to strike, they don • t have power that. is given to unions in the · 

private sector - it is going to be obvious what is going to happen and that is, ther~ 

is going to be insistance by the public employers that we exclude binding arbitration 
i 

as far as contract grievance is concerned. 

So, we want to have, if we have a provision for binding arbitration, that 

it not be discretionary, as far as the contracting process is concerned. 

As far as the impasse resolution, which is the major element of this law, 

is concerned, it certainly shows a great deal of tug and pull and a lot of hard work 

but we find that it is overly complex, unwieldy, and while it is a step in the. right 

direction to have a neutral party somehow in ·the process td deal with - as I am sure 
you know, Assemblyman, from your experience in the labor area - interminable negotiations, 

that go on not for months but for years. We would prefer to have traditional arbitration, 

where there isn't a last, best offer and, certainly, if there were a last, best offer 
we would not want to have it on a package basis as far as the economic conditions are 
concerned. 

Last, Mr. Chairman, I want to express our very deep concern about the absence 

in this legislation of a provision for an agency shop. We see no reason whatsoever why 

a public employee organization should not have the same rights in the State of New 

Jersey, which is not a Right to Work State, 'as other organizations by allowing them 

to at least require people whom they are obligated to represent to pay something for 

these services. We have situations where ~ I know with our or9anization - thousands 

and thousands of dollars are spent each month and each year to represent people who 

don't pay any union dues and who scoff at the idea of paying union dues. But when it 

comes to picking up a paycheck which includes the increased benefits, then it is a 

different story. Of course, obviously, under both the present statute and labor law, 

generally, if we refuse to represent these people we would be subjecting ourselves to 
a claim of unfair treatment. 
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I know that one can argue that it was not within the original charge of 
the Public Employment Relations Study COITimission to deal with the question of 
agency shop but there are a lot of elements in this bill that I think seem to be 

outside the framework of the original cha;-ter of that Commission as well. I think that 
ic would be fair, particularly if you are talking about the continuation of not having 
the right to strike. Some balance must be given to allow organizations to have the 
kind of strength that they need in this State and I think it would only be fair to 
have some sort of service fee to cover the services that are provided for all members 
of a unit, regardless of whether or not they are union members. 

With that, Mr. Chairman, I close my statement. (see page 
ASSEMBLYMAN JACKMAN: Thank you very much. 
Every once in a while I am going to fit in a young lady. I haven't neard 

from the female sex yet and they have been sitting here since early this morning. 

Carol Graves. 
C A R 0 L G R A V E S: I am Carol Graves, President of the Newark Teachers' Union, 
American Federation of Teachers, AFL-CIO. 

I came primarily to address myself not to the specifics of A-1448 but to 
give a general overview ff why I feel 1087 should be given a chance. Quite n(lturally, 
I am in opposition to 1448 and I can state that as representative of the Newark 

Teachers '· Union I oppose compulsory arbitration - and I am speaking for teachers - the 
compulsory, binding arbitration which has been suggested. I feel that although the 
bill does not address itself to the right to strike, I must say to the legislators 
who consistently say that we do not have the right to strike, that as an American and 
as a working woman, no one can take that right away from me, regardless of whether,. I 
am a public employee or whether I am a housewife. 

I think when those issues are clear we can go back and look at 1087. Now,,. 
as I recall it was passed in 1974 and at that time it was an improvement upon what 
we already had. In the less than two years since it was enacted, severe economic 
problems have beset most of the communities in the country, particularly large cities. 
And because of the economic atmosphere the·right climate did not exist for 1087 to be 
seen in a light to determine whether it was going to be able to solve problems or not. 

In 1965 and in 1966 I did participate in strikes. In 1970 and in 1971 I. 

also participated in strikes. And, most recently, I participated in one in 1976. But, 
in 1976, because of 1087 - the way it is presently written - it was of a very short 
duration and there was indication- on the part of the Board of Education that there was 

a need for them to negotiate in good faith. Therefore, I reject the concept of good 
faith, which is implied in 1448. Good faith can only exist when there is pressure -
equal pressure - on both sides. If we are to believe that we don't have the right 
to strike then there must be something that will make boards of education negotiate 
in good faith, and that is with the threat of some kind of penalty, ~ich is already 
in 1087 - in the Unfair Labor Practices, which I feel has put pressure on Boards where 
they need the pressure. 

Now, there is a difference between those of us who deal with BoardS of 

Education as divisions of-municipal government and those unioris and other organizations 
which deal directly with municipalities, in that on :Boards of Education~-the· members­

rotate and the faces change and they are not, in many instances, elected officials, 

nor do they have any experience in negotiations or quite understand their responsibilities 
as public representatives. I think that perhaps the sponsors of tbe bill are- -either 

ignorant of or have not taken into consideration the nature of the"employer" -. in this 

instance, Boards of Education - and their whole concept of labor-management relations. 
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:,i-'~rhaps while the. bill cannot do this, the School Boards Association certainly ought 
\ ~0 consider· some kind of course for Board members. They are desperately in need of it. 
cities can go into chaos, and this does happen in many instances when public; employees 

· go on strike. 

But, also, when employees do strike, the penalties are harsh. I want to 

review with you our recent strike. The law was in effect and ultimately we did have 

mediator$ in at the very end and they were there through the four or five days we 

were on strike. I believe, in retrospect, that their presence there was helpful. I 

think that without 1067 that would not have been possible. 

I think if 1448 were to go into law, we would revert back to the pre-1087 

days. Now, in Newark we have ne~r gone on strike for money. None of our strikes 

have ever been for a monetary issue, which leads us into the whole area of managerial 
prerogative/ which is a real "sacred cow•• to some of our public officials. Managerial 

prerogative, to me - and I have had the experience - means to change the rules whenever 

you decide, for whatever reason you·decide - change them one day, change them back 

the next day. To me, that is managerial prerogative. That is what we are talking about 

when we also speak of narrowing the scope of negotiations. 

I think that because communities differ, the unions differ in the particular 

locality. We are d~.aling with people and that seems to be the biggest problem in public 

employment locations. Prerogative should be kept on the local level. I am totally 

oppased - as are many of my colleaques - to legislating so many things. Binding 

arbitration - i believe that should be a matter to be negotiated at the local level. 
f If you are a union, and are worth being called a union, I think that is what you 
~ 
g: ought to be able to negotiate with your local leadership. But, in the absence of that, 

~ I think that might be the one area - and I am talking about binding arbitration of 
I~ 

~:. grievances, not the compulsory, binding arbitration of a contract dispute--

! also oppose forced mediation and factfinding. You have to realize that 

you cannot force things on people who are unwilling to accept them. I think that is 

where the turmoil liel? in the public sector. The ideas which were put forth here are 

purely managerial. I really see nothing there for the employee. And it leads me to 

suspect that more and more harassment, rather than occurring at the local level, is 

attempting to be legislated here in Trenton. I oppose that. I oppose it from 

municipal leaders and I oppose it from the legislators in Trenton. 

What are some of the things we can do? I would suggest that 1448 is un­
timely. There has been no indication that 1087 does not wor!. It is untimely because 
the financial problems that have beset.communities have given the false impression that 
1087 is not sufficient. I would suggest that an economic climate more conducive to 
looking at 1087 and then seriously weighing what changes are needed. 

I listened to Gerald Dorf this morning and I found him very int~resting since 
he was the negotiator in Newark. Many of the things he said, most certainly for dif-
ferent reasons, I agreed with. The time table would be counterproductive, counterproductive 

in terms of the Boards of Education just waiting it out for the time to come around with 

the frustrated employees hoping that they can meet the deadline before they have to 

work without a contract. We don't work without a contract in Newark. Probably as long 

as I am President we will not work without a contract because we have specific problems 

there. I don't think that they are unique to Newark. I think there are more exacerbated 

because of the size of the City and the other problems that the City has. But I will 

give you one of the reasons for this, it is because of the attitudes of many of our 

Board members, superintendents included. our superintendent, even after this contract 

was negotiated, made the statement - and our contract expires June 30, 1978 - that, "Well, 
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we will have all summer to reach agreement. " Well, I dare say, we have two and one-half 
years to reach that agreement. That is why a timetable does not lend itself to a 
situation that involves teachers and the Board. 

I will give you another 11hot off the press item." I think why our strike 
ended this particular time is because the courts were not so gentle on our Board of 
Education and I would like to see that happen in other districts. As a matter of 
fact, they made agreerpents and they refused to abide by them. We were in courtthis 

morning and the Board of Education was given a specific length o~ time to comply or 
they.wouldbe fined $50 for every day that t}ley failed to honor a particular section. 
This, ladies and gentlemen, is what many, in their minds, want for managerial prerogative .. 
to do, with impunity, whatever their whims tell them to do. And I don't think that I 

am being as harsh as I would like to be, out of respect for the individuals sitting 
here. I would like to be much harsher to the people who sponsor legislation and 
speak against public employees as though it is a slave-master relationship. If, in 

fact, there is any relationship it is between the public and those who vote on those 
·bills - the public servant·- that is, the men and women who occupy these seats when 

this legislature is in session. You too are public servants and therefore you must 

take a feel of the publiq. I feel that I and the 6,000 individuals represented ~ 
the Newark Teachers' Union !'(lUst express ourselves in ways other than in the streets. 

Now, one final thing on thepUblic that you as representatives of the public 
should know - one of the significant factors to note in the short duration of our 

·recent strike is that the public was in support of us. The citizens of Newark supported 
us. We worked, I would think, since 1971. They understand fully well the politics.· 
involved in public employer-employee relationships and this time they refused to be 
used by politicians to go against public employees. So, I ··say tharik -1087 for that. 

One final word on that. If I had the power to sit here, or at least speak· 

as an elected official, I would suggest that the School Boards Association and the 
legislators really find out what the people are thinking ,·· without the help of anti­
public employee reporters.·· There is a significant difference -between being anti and 

being pro. If we are pro the public then we are duty-bound to do everything to pro~ 
teet the public. But if we are anti-public-employee, as most of this legislation -
this recent legislation - seems to be, then you are opening up a hornet' s nest all 
over again. You are opening up in public· employee,;.·employer- relations an area which 
takes us backwards rather than forward and I tbink that --ail . Of- the . strikes . which 

have occurred in New Jersey since 1974 were merely because contracts expired at the 
worst possible time and out of frustration people did walk out, because no one likes 
to strike. But, as I said, without that right, strikes are going to occur because 

·no one is really listening to the public employee. 
I think once the individuals who have the power and the authority ~d are 

accountable listen to the testimony and come up with something that will add to 1087 
and not detract from it, most of our problems will be Ol(er. Thank you. 

ASSEMBL~ JACRMAN: Carol, thank you very much. I just want to make 
another observation, Carol. I know of your work. I think I am expressing the opinion 
of my colleagues and myself. You are a responsible labor representative. I want you 
to know that. We recognize your expertise. That is one of the reason~ we have called 
this hearing, so we can get input. Unfortunately, we don't see one another that often 

and out of sight, sometimes, is out of mind. 

I am sure you will agree with me in principle that nobody gaines by a 

strike. I don't want to see a school teacher out on the street any more than I want 
to see a school teacher in jail. And I don't think that we have brilliant enough 
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minds here in Trf:mton, or even in this country of ours, to make people like one another, 

or negotiate legitiit\ately with one another. But, hopefully, we can reconcile some of 

our differences. I don'· t know if we are going to be able to reconcile these differences 

by law but, hopefully, we are going to be able to at least make a meaningful effort to 

do it. 
I just want to, again, make reference to a gentleman who is sitting in the 

room with us - Dr. Lester. Dr. Lester spent many, many hours and many, many days 

working in conjunction with others trying to put this thing together so that it will 

be, hopefully, beneficial to all sides. 

We know tbatwe are not going to come up with an answer that is going to 

please everybody. Ironically~ and the thing that I am a little confused by- it 

seems like·almosteverybody thathas testified here today don't like 1448 for one 

reason or another. Hopefully, we can get the peop~e who don't like it and the 

people Who do. like it and put them all together and maybe come up with an answer 

that may be acceptable by at least 90%. As I see it today - and I am sure Dr. Lester 

is listening to this - it seems to me that the majority of the people who have 

testified today don't like some section of that bill. If you put all the sections 

they don't like together after everybody has made their comments, you get the impression 

that the whole bill is no good. This is my own observation. 

Hopefully we can get some answers, Carol. 
MS. GRAVES: Chris, I had a thought and I am·notquite sure how the 

Committee would deal with this, it seems that public employee-employer legislation 

really is directed - and I am talking about the "anti" legislation - at teachers. I 

think this is unfair to teachers but I also think it is unfair to other public eit\ployees. 

There seems to be a peculiar animosity and hostility by public officials towards teachers. 

ASSEMBLYMAN JACKMAN: Do you know why, Carol? I can give you an answer to 

that, and I am going back to my days. They figure the teacher is only a part-time 

anployee, number one. They use this. I want you to know it. It is there. You know 

it. You have dealt with it. They have that three month vacation - or two and one-half 

month vacation and they still get paid. This seems to be one of the problems. 

I have to be very honest with you. Back in my day there was a value on a 
school teacher. Today there doesn't seem to be. Back in my day, if I got a rap in the 

roouth and if I ever went home and told my father, I got another rap. Today you hit a 

kid and you wind up going to court for assault and battery1 
MS. GRAVES: I don't want to belabor this or debate this. That wasn't the 

intent of my remark, to debate whether individuals feel teachers are worth it or not. 
The point I was trying to make was, perhaps all of this legislation wouldn't be 

necessary if the individuals who do make the law would exhibit some kind of sensitivity 
so as not to sock in all other public employees to get at teachers. If they sat under 
somebody's desk in tbe first grade and that is motivating them-- When you take the 
clerical workers, the policemen, the firemen, etc., their problems are different: 

they are not the same as the teachers' problems. That attitude should not prevail 

among those individuals who we, out of respect, must l<;>ok towards to guide us. 

ASSEMBLYMAN JACKMAN: Thank you very much, Carol. 

Mr. Forst. 

FRANC I s F oR S T: You know, Assemblyman Jackman, to follow Carol Graves, 

makes me pale in comparison and that is not intended to be a pun. The truth of the 

matter is, she says things in such a way as to get us all to understand what she is 

saying. Sometimes I say things in such a way that nobody seems to know what we want. 

I guess that is just a use of the language. I sat here and couldn't help but see 
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Carol Graves, in her quiteness, paint the problem very clearly. 
I can't help but point to two things that Assemblyman Burstein said about 

the different testimonies and what is in the public interest, suggesting, perhaps, that 
if the employers are against this bill and the employees are against this bill, then we 

·should impose the bill upon them, in the public interest. I cerainly hope that wasn't 
the conclusion Mr. Burstein was making. 

Secondly, he said we should get the broad picture. I certainly appreciated 
that because that is what I had written down here about the broad picture. He mentions 
in the beginning the makeup of the Public Employment Relations Commission, which is of 
great concern to me but which, ultimately; is not the negotiations as they exist. And 
then he mentions the impasse procedures at the end and talks about how good they are. 

ASSEMBLYMAN JACRMAN: Excuse-me~- I wanted to give this to Dr. Lester. Again, 

I want to apologize for interrupting you but I had the pleasure of going through your 
report before. If you remember, you gave me a copy of this at a hearing - or a meeting -
that we had. I want to make just one statement for the record. This is a very concise 
report and the reason I gave it to Dr. Lester is, I want him to check into it because 
you refer specifically, right through it, to the entire subject matter. I thought it 
was a good job and I want4d to compliment you on it. 

MR. FORST: Thank you, Assemblyman. 
I want to go b~dk-to the public interest that Assemblyman Burstein addressed 

himself to. He suggested that a tripartite commission, because it had input from the 

employer and the employee, was not in the public interest but. that a three-man neutral 
party would be. That's good1 that's like John Philip Sousa playing the Star-Spangled 
Banner. Then he says at the end that there should be no strikes and impasses and that 
we should have binding arbitration and that's like Kate Smith singing GOa Bless Ameri9a. 

In between his bill, though, is the most pornographic movie I have ever seen 
and that's what he hasn't addressed himself to. I am shocked, in fact~ that so many 
things have been ignored in this bill which apparently the people who put him in either 
don't know what the historical prospective is or do know what it is but are ignoring 
the significance. 

I consider A-1448 an abomination wi"th no redeeming value and if we were to 
sit here and suggest, as we do, that some employers are for it and that some are against 
and some employee organizations are for it and some are -against it, then I think. the 
sum is the same sum as we had in the old joke of depression days about the rabbit stew 
with a little horse in it one rabbit and one horse. Because as far as I am concerned 
the employer objections are generally only to the impasse areas and some of the 

settlement procedures. But the employee organizations'objections, and mine particularly, 
are at the guts of the bill. 

Those of us who were around- as I was - in the early stages of the/develop­
ment of the first legislation, and prior to the development of the first legislation, 
have had some experiences that are most important in this-bill. -For example, if we 
were to take the provision that appears in here and suggest the management rights 

clause does not destroy the bill, then they don't remember the historical prospective 
because i~ 1963, or 1964, the New Jersey Turnpike employees, then under Local 723 of 

the Teamsters Union, took a strike vote. They didn't go on strike yet, but they took 

a strike vote . against the Turr1pike Authority and the Turnpike enjoined them before · 

the Honorable John B. Wick in Camden and in April of 1964, the Honorable John B. Wick 
agreed with the Turnpike Authority. The Turnpike Authority's position was the exact 
position that this language portends to be a managerial right. They said that you 

caimot take away our ~tatutory powers or even, indeed, modify them and you cannot take 
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our prerogatives away from us to make ultimate decisions because we are empowered to 
make those de.cisions under the statute which creates us. The Turnpike Authority 

argument be:fore Judge John B. Wick was identical. They said that it is our right to 

determine the wages and benefits of workers and even through they have a union and the 

right to have a union under Article I, Paragraph 19 of the Constitution, which says, 

"Persons in public employment shall have a right to present grievances and proposals", 

the ultimct.te decision, and the absolute decision, is ours. And Judge John B. Wick 

agreed with them. He said the Turnpike Authority can listen to proposals but they 
don't have to make a concession. They can listen to the grievances but they don't have 

to agree with them. And they don't only have to listen to the grievances of the 

majority, or the proposals of the majority, but they also have to listen to all groups. 

Now, we remember that Chapter 303 says that we could have exclusive represen­

tation and we are familiar with Lello v. The Firefighters. But the basic premise would 

go right back to the employer under this provision, that anything that is intrinsic 

managerial policy or function or the statutory mandate, even though it is a term and 

condition of employment· is non-negotiable. . Well, that is the ballgame, Chris. That's 

it. Because the Turnpike claimed that even wages and benefits were their managerial 

_function- the 7xact language- and that they had a statutory mandate to make that 

determination. I don't hear Al Burstein, or anybody else, saying that is the intention 

of this bill, but the language is very, very clear - very clear. 

When you give somebody the right to negotiate but neither party has to make 

a concession, all you are doing is "jawboning" - that's all you are doing. If the managerial 

right or function is the final authority and they don't have to negotiat~ terms or con­

ditions of employment to fall within that function, then what is negotiable? Nothing. 

Nothing is negotiable. It is as clear and as simple as that. 

I don't care, you could have 99 lawyers come here and say that is not what 
was intended. When you adopt this law and the first lawyer goes into court for some , 
employer, he will let you know what it was intended to say. In the meantime, we will 
have the greatest refusals to negotiate on the basis of managerial prerogative, their 

functions and their policies. 

There are other. items that are very important in here. I just had a great . 

experience with Exxon. I, traditionally, went to Exxon to negotiate a contract for 

their workers and I asked for binding arbitration with a sirgle arbitrator. And the 
great Exxon CorporCltion, across the tabl.e, said to me, ''You don • t think I woul.d ever 

submit a question to binding arbitration with one arbitrator who may not know anything 

about our business or who may only give us an opportunity to present our case and then, 
on his oWil,mak.e a decision, do you?" Exxon believes in a three-man arbitration board. 
They think there should be, on that arbitration board, a member from Exxon who can 
give that arbitrator not only in their presentation to him but as he is deliberating· 

and as he is drafting and as he is making that decision, some concepts of Exxon and 

they are willing to concede, equally, that the employee organization should also have 

a representative. They propose that the employer have one representative on the 

arbitration panel, the union should have one representative, and the two of them 

select the third party for arbitration. That is what our tripartite commission is. 

You don't think, for one minute, just because we have a right to present 
our case before a neutral party and we could participate in the discussion and 
deliberation of the decision, and even in the wording of that decision, that we would 

~ have any confidence in it, do you? We are no different from the Exxon Corporation 

f when it comes to determining our livelihood and our future - no confidence in an all 

L Public body, no confidence. And when Al Burstein talked about his operation with the 

f school board and the board of education, he didn't mention anything about the neutral 
f,. r r v 1~ 



parties, who were supposedly neutral on our Commission. They are no more neutral 
than anybody else who comes out of management. All three of them come out of manage­
ment. They are management attorneys. They are labor relations experts on the manage­
mAht side. That doesn't mean that they aren't effective or they are not capable. They 
are not even good. It certainly causes questions and causes employee organizations 
to doubt the ability or the wisdom of the appointment of a supposedly public - all public 

agency, because history has shown us, in.New Jers~y, that we don't have it. The public 
members are, in fact, not public~ they represent a special interest. 

So, if we had a different experience, perhaps, over the last seven or eight 
years, where the Governors did, in fact, appoint neutrals in the truest sense; we might 

have reason to trust them. We have no reason to trust them, and we have no reason to 
trust them· now that we have seen their actions over the past years, where they have 
appointed only management people as neutrals. 

I must point out that while you try to do these things in a calm and deliberate 
fashion and show people that you are not emotional when you sit here on an even keel -
if you can - this bill cannot serve the public interest, or any other interest. It 
has taken away so many things from the negotiation process and in the end it gives 
nothing because if you st~rt from the very beginning and you make so many things non­
negotiable - as this does - and then it goes into arbitration and says the arbitrator 
only has the right to decide on those things which are negotiable, this bill is a 
laugh. It is almost a joke as far as the importan~ things in it are concerned. As 

far as technical amendments - fine. As far as, maybe, concept~ toward resolving im­
passes - everybody has a right to their own opinion. But the guts of this bill is an 

i 

abomination. It is pornographic. It glorifies all the sins of poor collective bargain-

intj. 

If I wasn't tired from negotiating with my firemen in Jamesburg, I might have 
enough enthusiasm to go behond that. But if you even recall the public hearing the 
Labor Commdttee held before 1087, the testimony of the New Jersey Highway Authority-­
Mr. Gallagher - he came in and he said, "We can • t grant binding arbitration. We can • t 
permit it because we are under statutory mandate to make the ultimate decisions. We 
cannot, by law, give over to an arbitrator that which we were empowered with under 
our statutory mandate." If you adopt this law, nothing is arbitable - nothing. And 
who is kidding who about that? If that was Mr. Gallagher • s position, with his .laWyers 
and his attorney, he is right. He is right 1 it is their statutory mandate to establish 
budgets, set up the operation of the Highway Authority, operate that road and do it 
with the revenues that are available, subject to having to negotiate the terms and 
conditions of eDtployment. The PERC Bill modified his statutory requirement:: But when 
they went into court to try to change that, when they went to the court and go~ some 
soft judges to say, "Well, it is not quite that clear, in fact the law says notping 
contained herein shall annul-or modify any other statute or statutes", the court 
started to agree with Gallagher so that eventually if Galtagher was permdtted to keep 
going in the courts, again, nothing would be negotiable. So, we amended that in 1087 
and we put the word "pension" in there and now only pension laws are not annule.d or 

modified. And Al Burstein didn't say it, but he knows it. He knows that this 1087 I 
Chapter 123 of the Public Laws of 1974 did annul and ~fy some of those other laws, 
it did and it did so effectively. So, the right to. negotiate the terms and conditions 
of employment is a paramOunt right of the unions who represent the workers. 

Chris, I could go on and on but this law stinks so bad that I don't think 
you can save this bill. You can • t save the thoughts that ~nt in here. , You have to 
start from scratch and build some productive, good legislation to enhance our position. 
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ASSEMBLYMAN JACKMAN: Francis, let me again thank you. I know you have done 

job. I have had the opportunity to go over your criticisms. 

In defense of my colleague, Mr. Burstein-­

MR. FORST: Don't defend him publicly, Chris. 

ASSEMBLYMAN JACKMAN: I must say to you, in all fairness, he is a lawyer. 

we don't agree on many things but I must say, in all sincerity, that if anybody is 

more dedicated than Al Burstein in that Legislature, I don't know of them. 

MR. FORST: The Governor is dedicated. 
ASSEMBLYMAN JACKMAN: But I want to tell you that anything he has done, he 

tried to do what he thought was right for the public and for the people he represents 

in this State, like we all do. 

MR. FORST: I agree. 

ASSEMBLYMAN JACKMAN: We don't represent just a district, we represent the 

whole State. 
MR. FORST: I agree that his opinions are bad, that he is sincerely wrong and 

that he isn't even worthy of reelection because he has a limited thought process. 

ASSEMBLYMAN JACKMAN: Francis, you said that: I did not say that. 

MR. FORST: Well, certainly I'm going to say it: you gave me the opportunity 

to say it. 
ASSEMBLYMAN JACKMAN: You said that, Francis, I didn't. I don't think he 

needs any defending. What I was just trying to get across, Francis, is, I can tell 

you that your suggestions will be given evaluation, like everybody else's. I must 

say, in all fairness, again, that you have done a good job and, hopefully, when we dis­

cuss this further with the rest of my colleagues, we will be able to make some ad­

justments that will be beneficial to everybody concerned. 

You see, I believe that the public doesn't want to give everything away 
nor do they want everything·in their favor either. We are all the public, in a sense. 

I appreciate the job you try to do in representing your people. And, incidentally, 

for your edification, Francis, you should know that I have 27,000 membe~s that I 

represent in this State in the industrial field and you know, nuffiberwise, they are 
just as jealous of you, as I am, 

jealous of the conditions I get. 

Francis. I hope so anyway. 

and the conditions you may get as you may be 

But, hopefully, we are going to have some answers, 

MR. FORST: Let me just add one more comment abOut that. I have discussed, 

in the past, all areas of teaching. I think there is a misun~erstanding on the part 
of a lot of people concern:i,ng teachers. As you pointed out, and as I was brought up, 

teachers were held in very high esteem and because they were, school boards paid them 
rather well and they had rather good working conditions. And then along came World 
War II and the G. I. Bill of Rights and everybody else got an education, and industry 
produced and I found myself, in my field of engineering, that E!ngineers looked down on, 

teachers. When· the boom was on, the cost plus operations of industry, they looked 

down their nose at teachers. They said, ''Why don't they get a job?" They used to 

tell the kinds, "If he was any good, why doesn't he go out and get a job in industry?" 

This is the first time -- we haven't had a long time for teachers to make a come-back. 

Chapter 303 was adopted in 1968. It didn't become effective until 1969. We were still 

WOrking out on rules in 1969 and then we had three years of a wage-price freeze where 

they couldn't expand more than five and one-half percent without justification. 

If you count '70, '71, '72, '73, '74 and '75, you count six years, two of 

Wbich we had a wage-price freeze and two of which we had an economic crises in the 
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State of New Jersey. They haven • t had that great an impact. They just bappe·n to be 

the whipping boys for the economic impact. Teachers deserve what ~hey get. 

ASSEMBLYMAN JACIOJAN: Thank you, Francis. (see page 9D_c.) 



ASSEMBLYMAN JACKMAN: ·Dr. Sandra Walther, Executive Director of the Rutgers 

council of MUP Chapters and Executive Secretary of the New Jersey Association of Collective 

sa~gaining Agents. 
Doctor, with your permission, you don't have to read this entire speech if you 

dOn't want to. If you would just refer to it, I would appreciate it. Whatever you want 

to do, I will accept. But I can. assure you, if you don't read it all, it will be included 

as part of the record, and it will be fully digested by the members of this Commission. 

DR. S AN D R A s. W A L T H E R: Well, I think the written mode and the oral 

mode don't quite mesh. ·This is something meant to read, and I think it would be just as 

easy to tell you what points I ~ stressing in there, and I hope as it · is read people will 

pay close at~ention. 
Well, first of all, ·I would like to explain why I am here. I am_ the Executive 

Director of the Rutgers AAUP, which is the bargaining agent for the faculty,teaching and 

graduate assistants,at the University. I am also the professional staff support to a thing 
called the Association of Collective Bargaining Agents, which means I am also involved in 

· the negotiations at the New Jersey Institute of Technology and the College of Medicine and 

Dentistry. 
What I would first like to stress is that negotiations at these three institutions 

have been going on since November, 1974, for a contract that should have begun July 1, 1975. 

We have been through the whole bit currentiy available to us under the law. We went to 

impasse in August. We went through mediation. We went through .fact-finding. We received 

a recommendation from the fact-finder in early OCtober, and we had two bargaining sessions 

this week, and we are still bargaining. The obvious defect that we would like very much 

to see rectified is,what do you do for an encore after you have gone through what is 

currently legally available? 

Now, before I give you the comments on our feelings about A-1448, I would like 
to preface the remarks by saying that in principle we believe that the same rights accorded 

to our profession in the private sector should be available to us in the public sector, 

unless there are compelling reasons to the contrary •. I have bargained both in private 

and public sector higher education, and frankly as far as our professional services and 

our impact on the people we serve, I really can't tell the difference. Therefore, our 

ultimate hope is that legislation will be moving closer and closer in conformity with 

what federal law permits for employees in appropriate positio~s that are comparable to 
private employment. Given that backdrop, we have to be or are willing to be realistic and 
pragmatic. And in assessing what A-1448 has to offer as an encore, we are prepared to live 
with legislation that would provide an encore in the form of some kind of arbitration provided 
tha,t the mechanisms do really give a true balance of power. I think what my statement 
attempts to stress here is that we truly feel that we are second class citizens~ that we 

are bargaining at a severe disadvantage. We can be nice guys and girls as we have been 

for 14 or 15 m~>nths, pulling out all the legal options, taking every possible avenue that 

we can to keep negotiations moving forward, but realistically, there comes the time where 

we simply spin our wheels, and unless we can motivate the people we bargain with to wrap 

up the contract, we find ourselves forced, really, to give up more than we get in return 

in order to wrap up. There is no advantage to an administration to have a contract. There 

is, of course, an extreme advantage for us. So it is that imbalance that we think is right 

now so severe that it makes one wonder if it is worth investing the time, money, and effort 

in going through a bargaining process that looks a little bit more like a charade than a 
bona fide relationship. 
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Now, then, the bill at least offers the possibility of a new mechanism, and 
we would be willing to try that mechanism. However, in assessing whether this bill is 

moving us in the direction that we ulti.n)ately desire, namely, in conformity with private 
sector employment, we find that the way A-1448 is frame4, there really is some 
retrograde motion in there. And the specific points that we find just 

are the adjustments, Section 5 of the bill, amending Sections 7a, line 

further on in that section, 66 through 69, and I am sure you have that section 
thumbed. 

Let me see if perhaps the experiences we have had at the three institutions 

give you'additional infor.mation as to why those sections in the laws that exist are in~ 

mind preferrable to the language recommended in A-1448. As we read it, it looks as if 
the amended language really puts a zipper clause in the law, requiring everyt~ing·that 
you anticipate to be a potential problem in work conditions has to really be b~ought-to 

the table and sown up in a contract. Now, we think there are two really severe 
with that. 

()ne, it would prolong negotiations, even in a worse way, worse than· we are 

think that the thought of },ringing absolutely every possible condition to the table, and 
getting an agreement on it is just about unworkable. We have, of course, tried to do this 

in the . traditional time-honored manner, putting in a - past practice clause, which is 

usually responded to in the time-honored manner of give me a laundry list. So that 
anything in the law that really says, if it is not in your contract, you have no p~:·ot~ec~ti(lrll)~,~­

about it, we think, would really be an unconstructi ve context in which to carey out 

negotiations. 
Secondly, we don't think tnat you always come out·with the best 

trying to anticipate every possible contingency. And here again, I think our 

experience this year would be helpful. We, at the three institutions, are facing pote:ntjl~ 

massive budget cuts for next year. I say potential, because ·we may not know until 

we didn't know until last year - mid-August. Those cuts, if they come,will necessarily 

impact on the number of staff and on our workload. Yet, without knowing exactly what 

contingencies are going to be like, it is very difficult to frame reasonabie and workable 
provisions in the contract .. If the law would 'tell us that:I£ it were not in the 
because we couldn't frame a reasonable way of handling it, that we had just lost our 
to protect our constituents against any managerial change, this would, I think, sort 
blow collective negotiations right off the map. That is our first concern~ that-it is 
impractical: SecondJ.y, I think it would force the bargaining environment - thi.s is not 

that different from the first point. -=~--It -.would force a much more r'igid ap~roach- to 

problems so that you always had to have a formal resolution, and undercut the ability that 
we feel we have at our institutions where faculty and administrators, being professionals 
of the same kind with the same sorts of credentials, frequently find that they can solve 
problems informally. 

Now I you might say i well I as long as you can do it now I well I why n(>t continue. 

to have the permissive context. I think our answer· to that is that _it never h~rts to have 

good will enforceable--and that tberefore we would feel far.more comfortable being assured 

that if the good will to continue these informal ways of sOlving problems were for some 

reason to fail, that the law still would be there to support that effort. I think the 

thing to stress again here is that when we get into such problems, there 

to solve them without cooperation, and somehow when people knew they are going to have 

to cooperate, this seems--to work as a little better motivation to make sure it happens:· 
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The second major problem then with the amendments as A-1448 presents them is 

the management rights language in lines 66 through 69. And, I think if you don't mind, 

I will read what I wrote there, since I th.ink it may say it more succinctly than 11 ad hoclilg'' 

it. 11We see the inclusion of management rights language in the law as inviting far 

more problems than it could possibly resolve. In the first place, implying that there are 

matters of'intrinsic managerial policy or function' without giving operational definitions, 

could encourage management to rely on this phrase to limit the scope of negotiations. 

such claims, challenged by the employee organization, would lead to prolonged scope of 
' negotiations proceedings where the clarification of this vague ph~ase would have to be 

undertaken. The phrase in the law would not contribute to that cla.rification. It ,causes 

problems and solves none. But it would have the serious defect of appearing to have some 

meaning and provoke endless, unconstructive philosophizing." And having. taught philosophy 

for ten years, I feel obliged to make that observatio~. 

"It is a dangerous piece of window dressing, and invites a rigid and adversarial 

approach to negotiability adjudication. We believe that the scope of negotiability is 

necessarily a fluid area and must be resolved on a case by case basis. The concept of 

'managerial policy' and the concept of a 'term and condition of employment' continually 

develop and evolve. As different kinds of employees, professionals and non-professionals, 

achieve representa~ion rights, the concepts become richer, more well defined, yet not 

rigid. This is again especially true in our experience in higher education where our 

traditional collegial structures and practices and our recently acquired rights under 

collective bargaining are evolving into a new relationship which preserves both elements. 

We do not believe collective negotiations should straight-jacket employers and employees 

by defining their relations in such gross terms that the historical realities of different 

professions are submerged • 11 

I might add to that, we in the. Rutgers University Administration endured about 

nine months of scope of negotiations determination this year, having some 10 to 14 items 

in dispute. The decision rendered by PERC in January never used the word 11 intrinsic" or 

"inhe~ent managerial policy11 but has spent about 35 pages drawing as careful lines as it 

could between what was a permissive area and what was necessarily a subject of bargaining 

because·of its impact. We think that was a far more constructive way to handle the 

question of just what belongs to management and what belongs to employees. And I must 
say that we discovered that w:e didn't even seem to have inherent. ·· terms and conditions of 
employment, so that even that phrase·--- Just in passing, we thought we could safely 

bargain about the summer salaries of the people in our unit, only to discover that we COlJld 

quibble about whether the faculty who teach all year are still in the unit when they teach 

in the sununer. So that even such a clear thing seems to have a hair that somebody ~an consult 

a case on and split. But we would rather live with that, because at least you. can 

argue on a case by case basis, and not, you know, have to waste time spouting these slogans 

back and forth to each other. I think the problem with that phrase is that it is, at best, 

a slogan, and at worst,a downright red flag • 

. The third area that my remarks address, where we see the bill is deficient, 

agai~ goes back to the sense of trying to achieve parity with the public's private sector, 

and that is the issue of agency shop. We think that A-524 that was submitt~d and considered 

in the last legislative session was a very fair bill, because all it really did was accord 

pUblic employees the right to negotiate about this issue of union security, which our 

Colleagues in the private sector have. We think the issue of the rights and wrongs of 

having some agency service the provision, the substance of those issues ean only be discussed 

intelligently at the individual tables. And for the law to take a kind of moral stand on 
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that is simply, again, inappropriate. If the University Administration wants to take the 
moral pitch in the name of the rights of individual faculty members, all right, we would 
lik~ to hear it, but we would like to have the opportunity to hear it at our own table 
and not have to argue it with peqple who really are very far removed from the actual 
negotiations process: 

The last conment that I would like to make, then, is that it is that retrograde 
motion in the limiting scope and the introduction of management right language that would 
give us severe reservations about this bill. We are willing to experiment with an attempt 
to find an equitable terminal procedure, and we think in looking at the way the p~ocedures 
are framed that we ·see enough.there to hope that the thing can work. One or two reservations 

there, one, the ability to appeal the arbitration award based on intrinsic eviden9e, we 
do fear that that is going to be a route taken more frequently by employers cla~ng that 
the public interest cannot. afford these outrageous demands. We think,, frankly, employee 

organizations will not be able to afford - unless you give us agency shop - to take 
that kind of a route. Still, if the mechanisms are workable~ if they do provide a true 
balancing of :interest and power, we would be willing to try it with the understanding that 
we can always came back and ciaim it wasn't strong enough and ask ~for the right to strike. 

One final comment, then, on the way in which the mandated procedure is .defined. 
By having .the economic issues required to be treated as a single package, w~ile the no~­
economic issues would be treated on a one on one basis, we think that raises some problems 
about defining the economic and ' the. ·rion:..ecoru:>mic issues, and tnat t:hat can cause a 

prolonging, again, of the process because it would be very critical to win the ri~ht 
.classification on the right i tern. we·, therefore, suggest that the mandated procedure ~ 
issue by issue, and not a singie package on the econ~c area. Thank you. (Written 
st-atement appeus on page 96X · iri the-Apperidix.) ----------------· ---·--- -· ·---

ASSEMBLYMAN JACKMAN: Doctor, thank you very much. 
be Mr. Edward Schultz I c~unication' WOJfkers of America. 

'· 
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ED W A R D S C H U L T Z: Thank you, Chairman Jackman. 

I am Ed Schultz, International Representative of the Communication Workers of 

America, AFL-CIO. We represent approximately 5,000 public employees in the State of 

New Jersey. I would like to make the following comments: 

First, I would like to make an over-all observation of A 1448. As we see it, it is 

supposedlythe product of the study provision of Chapter 123, P. L. 1974. Unfortunately, 

Chapter 123 of P. L. 1974 has not yet been given a chance to succeed. The ink is hardiy 

dry and we need to give it a mij.Ch greater time period to observe its practicability 

before recommending new changes in the law. If we don 1 t do this, we may be opening a 

Pandora's.box to a lawyer's haven for further litigation and establish some negotiations 

that don't need to take place. 

A 1448 tries to put some finality to collective bargaining by submitting 

negotiations to binding arbitration. It is trying to find a solution of finality in 

collective bargaining of public employment without the strike. This problem still remains 

a very import~t national unsolved problem. I don't know that anyone has come up with 

an answer to that problem. Maybe under some circumstances and in specific instances 

when you have narrowed the definition of public employees, there are some 

public employees who can effectively strike and not create any greater public disturbance 

than, for example, when the steel industry goes on strike. We are all upset by that. 

There are some people, such as policemen and firemen, for whom a strike is not feasible 

at all. Maybe in some instances binding arbitration will hold that power for the public 

employee law. But, right now, I do not think that 1448 has been studied in depth 

enough to be practical at this time. 

However, what this bill has done is effectively weaken the power of employee 

representatives to negotiate terms and conditions of employment~ and, after all, effective 

negotiations by both parties is what collective bargaining is all about. 

Some specific objections that we find in the new bill: On page .3, line 59, there 

is an attempt to further define what a supervisor is. We feel that the present definition 

of supervisor is sufficient and that this definition needs no further clarification. 

"Evaluation," which is put in the new definition, is frequently part of the 

non-supervisory employee's function and should not be includfd in the definition of 
a supervisor. 

On page 3, lines 62 to 69 are extremely poor definitions of good faith 

collective bargaining. They open the door to long-term legal hassles over what the 

definition of what an unfair labor provision is. In the meantime, it lets tbe public 

employer return to the old pre-PERC days - and I am like Frank, I remember them well -

when the employer could meet and not move anywhere whatsoever in negotiations. When 

you include in the.definition of unfair labor practices such clauses as "a genuine 

effort, 11 t'bat leav~s the door open to a long legal interpretation of who is making a 

genuine effort. and neither party is compelled to move in bargaining. You have really 

made a mockery of the whole unfair bargaining aspect, which 1087 tried to correct when 

it was passed. 

We should continue to allow charges of unfair bargaining to be determined on 

their merits before the hearing officer who is listening to the charges. 

On page 4, lines 19 to 34, you have placed in the law an administrative policy 

of hiring necessary legal counsel. I am pleased to say tha~ the Public Employment 

Relations Commission has already initiated, without this being placed in the law, this 

policy. lt is, therefore, unnecessary to place such provision in the law. 

On page 5, lines 15 through 55, you are altering the makeup of the Commission 

to three full-time commissioners. You have eliminated the public employee representative 
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and the public employer representative from the makeup of the Cormnission. The contri­
butions of both the employee and employer representatives from the very beginning 

o£ public employment law in New Jersey to the present have played a most important 

role. It is frequently to these members that the public turns for invaluabl-e advice 
and information. It is, after all, thea~ persons who ba~e the experience in negotiating 

and resolving public employee _,problems. I look over the past history and think of 

the advice and help that Tom Parsonnet, Frank Forst, Mr. Hurowi tz and Mr. Hipp have­
given to the public 'sector people. 

Any representativeschosen for the Cormnission may try to be totally impartial: 
but, try as they may, they have a specific life experience and that life experience 
biases the way they feel. 1 -If ·you try to ·create Cti vergent views by having at least· 

a Democrat and a Republican on the Cormnission, it will make no difference in resolving 
that bias. 

You are trying to create three full-time cormnissioners when you hav~ not yet 
fulfilled the requirement under the present law of a:· full-time cormnissioner. 

On page 7, lines 55 to 57, you eliminate the present guarantee that employers 

will not unilaterally ch~ge working conditions. All working conditions of public 
employees cannot be negotiated into the contract. You cannot allow the employer to revert 

to the pre-collective bargaining days when the employer could unilaterally change working 
conditions without negotiations. Eliminating this part from the law, the new langtiage 
will make the employer more hesitant to place all terms and condi tiona of eli!-Ployment 

into the negotiated contract. 

On page 7, lines 59 through 66, you are deleting from the law the guarantee 

of reducing an agreement into a written contract: and, in so doing, you are going to 
~ring back the days of going forever and ever and ever in negotiations without ever 

reaching an agreement. 
On page 7, lines 66 through 69, you are restricting matters of intrinsic 

I 

managerial policy from negotiations and you are placing new vague limitations on negot-
iations. Labor management experts throughout the country cannot agree on what intrinsic 

values mean. The experts, however, agree that the conditions of the work place will 

more and more become bargaining items in efforts to overcome new problems of worker 

alienation. 
On page 7 - I haven It the lines - you are eliminating "policies, agreenierits 

and administrative policies from the gri.-evance procedure. If you eliminate these points 
from a negotiated grievance procedure, you will be providing a vehicle of subterfuge 
for the employer to be effective on the redress of the employees' grievances. You 
have to have these policies, agreements and administrative policies in the definition 
of what is grievable: otherwise, the grievance procedure will be limited to the 
contract and you will make it so much harder to negotiate an effective and fair 
agreement, and the contract will have little meaning in ~on tent. , 

On page 7, line 79,you are.statirig .. tliat you should now have binding 1 arbitration 

as the final step of the grievance procedure and that part of the Act is good. 

On page 9, lines 39 to 56, the new language weakens the ability of the Public 

Employment Relations Commission to enforce ~eaningfully its decision-making powers in 

unfair labor practices, and the old language in 1087 should remain. 
From the bottom of page 11 to the top of page 15 is the section that tries 

to go into binding arbitration on the contract, itself, as a final solution. There 

may be some points of binding arbitration, as I previously said, that will apply to 

certain segments of the public sector, but it cannot be negotiated as is and there 

needs to be much furtber study given to this aspect. Until we have such study and we 
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have further advancement of collective bargaining in New Jersey, we should go with 1087 

as it is. 
I want to state if you were to put binding arbitration as the final step of 

collective bargaining in New Jersey, you would have to create a much greater administrative 

resource for the Public Employment Relations Commission. It is useless to pass laws if 

you don't effectively provide the financial funds to enforce them. As it is, PERC, like 

all other public agencies, is feeling the economic crunch that New Jersey is facing and 

' this is the wrong time and the wrong place to pass a law that will add greater adminis~ 

trative costs if it is to be effectively administered. 

JIM 

ASSEMBLYMAN JACKMAN: Thank you very much, Mr. Schultz. 

James Auerbach will be the next witness. 

AU E R B A C H: I am Jim Auerbach, President of the New Jersey State 

Federation of Teachers. 

I would like~to make a couple of observations before I read by testimony today 

~ut the last few speakers and their testimony. It is with considerable personal satis­

faction that I noted that several of the last speakers have not merely referred to one 

part here or one part there, as Assemblyman Burstein was suggesting before, that they 

would oppose in A 1448, but that they have opposed the bill on balance, the vast majority 

of that bill, as either inappropriate or unfair or, to use Frank Forst's term, an abomination, 

a term which I used to Mr. Ben-Asher yesterday in speaking to him about ·the bill and our 

own assessment of this bill. 

Another observation about some of the testimony earlier this morning - some 

people suggested that the number of strikes in New Jersey, teachers' strikes in particular, 

were cause for alarm, that the alarm bell should be going off and public e~ployee legis­

lation should be in some way modified to restrict the rights of public employees as a 

result. I think it should be noted very clearly that 15 teachers' strikes mean, even if 

that number were tripled or quadrupled, that the vast majority of collective bargaining 

experiences in New Jersey this year and certainly in years past het.ve been settled peacably; 

and ,even if that number were much higher, _that s·till woUld be tru~ and -that the present 

legislation should either be left as is or the rights of puJ::tlic employees should be 

strengthened, since it appears to be working fairly well under existing legislation. 

Although there are numerous areas of the report and the proposed bill which 

could be addressed, I have chosen to concentrate on three main topics for discussion: 

First, the impasse and arbitration provisions which are recommended by the report and 

proposed for enactment in the bill: secondly, the weakening of employee rights which 

would result if the recommendations in the report were enacted: and, third, the discussion 

in the report concerning the change in the structure of the Pubiic Employment Relations 

Commission to a three-member, full .... time panel and the discussion of a proposed Labor Part 

of the Superior Court, Chancery Division, which hasn't been mentioned in any of the 

testimony today, I believe. 

First, the impasse and arbitration provisions: The study report etnd the 

Proposed bill set forth a lengthy, detailed scenario for the resolution of impasse in 

negotiation following the conclusion of mediation. The drastic change from the present 

Procedure which would result cannot be overstated. Considered i_n a vacuum, the impasse 

and arbitration procedures are detailed, orderly and specific. But when considered from 

a practical point of view, the proposed changes in the present system suggest that the 

system has failed, and that the progress which has been made under that system should be 

surrendered in favor of an untried system which is more cumbersome, more costly, and will 
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in the end be less successful. 

In effect, the new system is predicated upon the premise that the present ~ystem 
does not work. This premise must be rejected, and, consequently, so must the new system. 
Clearly, the proposed new system makes a mockery of the term collective negotiations. 
With the statutory arbitration provisions hanging over the heads of the negotiators, 
neither side can be expected to do the hard bargaining and make the concessions which are 
always required to reach an agreement. Instead, the new system encourages disagreement. 
Once the parties have progressed into the arbitration procedures, there is little , 
~ncentive for the public employer to agree to a "terminal procedure", because the :statute 
would provide one. It would be easy for the parties to become hung up over questions, such 
as, which are economic and which are non-economic issues, which are required subjercts for 
negotiations and which are not required. ' 

The procedure outlined a list of factors to be considered by the arbitrator in 
reaching a final decision. Leaving aside whether those factors provide fairness -t;:o both 
sides, the statute provides that failure to apply those factors would be grounds for an 

appeal to the Superior Court.\ It should be evident that the system is cumbersome, costly, 

lengthy, and not in keeping with the progress which has been na de in the public employment 
sector since 1968. 

If there is any difficulty in the present system, it results from denying to 
public employee organizations the full complement of bargaining tools available in the 

private sector. We cannot state this as a position of the American Federation of Teachers 
too strongly. Public employees are denied the right to negotiate on all issues which 

affect their working conditions, and are denied the tool of last resort - the stt:;ike. 
Rather th3ll seeking to junk~ the present system for a new one which has the numerous dis­
advantages cited above, any legislative initiatives ought to be in the direction :of 
r·'=!medyi:tg these defects in the present sytem. Even with these defects, the present 

I 

~ystem has worked reasonably well: correction of these defects will be a major i~prove-
.-nent. Junking the system and starting a new one proposed by the study report and 
Assembly No. 1448 would be a step in the wrong direction. 

As to the weakening of employee rights which would occur if this bill were 
passed, aside from the arbitration provisions, the study report recommends and the 
Burstein Bill proposes several changes in the language of the New Jersey Employer-Employee 

I 

Relations Act which would result in a weakening of the rights presently enjoyed by public 
employees. 

The proposed changes in wording significantly weaken the requirement in the 
present Act that proposed new rules or modifications of existing rules governing working 
conditions shall be negotiated with the bargaining agent of public employees befo~e they 
are es.tablished. ':l'he new wording would limit this new obligation on the employ~r' to 
propose new rules or modifications of existing rules which change working conditions 

' covered under a collectively negotiated agreement. The study report provides no rationale, 
logical or otherwise, to indicate why such a limitation is required. 

It is also proposed to add a new provision stating that public employers are not 

to be required to negotiate any term or condition of employment concerning. matters of 
managerial policy or that contravene a constitutional or statutory mandate. Such a 
provision has been considered previously by the legislature, and has been rejected. 
Although it might be argued that this provision does no more than codify the present 

state of the law, as has been expressed by the Supreme Court, it is nevertheless a 

signal that the trend of recent enactments and decisions by the Public Employment 

Relations Commission should be reversed. The recent Rutgers decision just referred to 

in earlier testimony of the Commission establishes a tripartite concept for collective 
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negotiations in the public employment sector - mandatory, permissive, and illegal. 

snactment of this proposed language in the Act would seriously undermine the concept 

of a permissive c~tegory, which the study report concedes is advantageous. 

The definition of the term "negotiate in good faith" which is proposed for 

enactment as N.J.S.A. 34:13A-3 (i) is especially abhorrent. To state that the obligation 

to negotiate in good faith would not compel either party to agree to a proposal or 

require making of a concession is contrary to the development of that term through 

history. The United States Supreme Court has ruled that when a party comes to the 

negotiating table with a pre-determined resolve not to agree and not to make concessions 

that it is not negotiating in good faith. The effect of this definition would b~ to 

limit a refusal to negotiate in good faith simply to a refusal to attend a negot~ating 

session or sit down with a bargaining agent. Seen this way, the obligation becomes 

meaningless as a statutory tool to encourage collective negotiations between public 

employers and public employees. 

In regard to a proposal for a full-time commission and a Labor Part of the 

Sup~rior Court, there appears to be little reason for changing the structure of the Public 

Relations Commission as it presently exists to a three-member, full-time body. Since 

the members of the restructured Commission would be appointed by the Governor, the 

functioning of the Commission is likely to become involved in political trends which, 

quite possibly, will deprive the Commission of the opportunity to develop a body of 

law which will serve as a guide to public employers and employees and hopefully prevent 

needless controversy and litigation. Maintaining the present structure would insure 

each side in the. collective negotiations process - employers and employees - that its 

point.of view would be represented on the Commission. 

~nasmuch as the proposal provides for paying the full-time members a sa1ary 

equal to that of a trial judge of the Superior Court, these monies would be better 

invested in the appointment of judges who would serve on a Labor Part of the Superior 

Court, Chancery Division. 

The advantages of creating a Labor Part are several. Firstly, ·the field of 

public employment has opened a large area of litigation in recent years. Should some or 

all of the proposals made by the study commission report be enacted1 the likelihood for 

increased litigation would be substantially increased, fspecially if some form of 
arbitration as final resolution is enacted. As the Burstein Bill is presently formulated, 
litigation is greatly encouraged. The vague standards and large number of factors 

which must be considered would give either party a substantial number of grounds for 

appeal in almost any negotiation. 

Additionally, objectivity, impartiality, and independence are traditiot;1al 

judicial attributes, and the courts would be better suited to develop and maintain a 

body of law which could act as a constant guide to partiesinvolved in negotiations. 

This is not to endorse completely the Labor Part proposal which is contained 

in the study commission report. There appears to be no reason to make f·iling with the 

commission a preliminary step to a court hearing. Under this setup, the commission 

should be restricted to representation and certification functions, and to mediation and 

factfinding procedures. 

Clearly, if the proposal for a Labor Part is followed, there.would be even less 

reason for restructuring the commission to a full-time basis. Considered in this 

light, it appears preferable to forego the restructuring of the commission, and to push 

forward with the establishment of the Labor Part. Given the substantial increase in 

litigation in recent years on this subject, the need for a coherent and consistert: body 
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of law in this sector, and the benefits to be accorded by this Labor Part, such a 

proposal should be endorsed. 

In sun:unary, except for the Labor Part .suggestion, there is little in the 

sludy commission report and Assembly 1448 which would improve upon the present system 

of collective negotiations in the public employment sector as presently exists. If 

improvement is to be made in the current system, there are other steps which could be 

more profitably pursued. 

I would just add one final observation along with others who have said it before 

me, that as far as the American Federation of Teachers in this State is concerned, the 

right to strike is a human right of all workers, public or private. 

ASSEMBLYMAN JACKMAN: Thank you, Mr. Auerbach. 

James Cottingham is next. 

JAMES w. C 0 T T I N G H A M: Thank 

like to thank you for this opportunity to testify 

start out, I would like to commend the Commission 

they have put into this proposal. We don't agree 

you, Assemblyman 

on Assembly Bill 

members for all 

with everything 

Jackman. We would 

1448. Before I 

of the work that 

in i.t, but there are 

some points that we agree ~ith and some points we disagree with. _Maybe that indicates 

that they have struck some kind of a balance between the positions of management and 

labor. 

The first point that we would like to make is that the definition of managerial 

executives should be amended by deletion of the phrase "· ••• except that in any schoo.l, 

district this term shall include only the superintendent or other chief administrator, 

and the assistant superintendents of the district." This amendment would broaden the 

defjnition of managerial executive and permit public employers to develop a true manage­

ment team. At the present time, this has been interpreted to very narrlowly cpnstrue who 

can be classified as a managerial executive and excluded from collective barga;ining. 

2. We believe the factfinding and arbitration should be paid for by the parties 

to the dispute. Assembly Bill 1448 provides on page 11, lines 32 and 33, that! the cost 

of factfinding should be borne by the Commission. Since this was introduced in S 1087, 

the costs to the State for factfinding have escalated very sharply, and not only has it 

created an additional financial burden on the State, but it has created preble~ for both 

public employers and public employees because there is a tremendous backlog and you may 

need a factfinder before one can be appointed. 

Irt addition, we reconunend that the fee paid to mediators, factfinders and 

arbitrators should be raised from $150 a day to $250 a day. This would encourage qualified 

peopl.e to work in New Jersey. At the present time other states do pay people at a hj.gher 

rate and we find that some of the best qualified people are saying they no longer find 

it in their personal interest to work in New Jersey. 

3. Mediation should not become automatic \.mtil at least 60 days after' the onset 

of negotiations rather than the existing 30-day period. Tltis would give people a longer 

time to actually negotiate a contract _without having a third party involved, bpt it would 

not preelude the parties from requesting mediation sooner than the 60-day time limit. 

4. Arbitrators should not be permitted to mediate a dispute. Here we are refer­

ring to, if we should go to compulsory arbitration of impasses, we do not believe that 

they should be allowed to mediate a dispute while they are participating in an arbitration •. 

We believe that the roles must be mutually exclusive, although we would agree that 

negotiations could continue during the arbitration process. We just want the arbitrator 

excluded from it so that he doesn't become a prejudiced party and can remain neutral. 

5. We strongly support the proposal on page 5, lines 15 to 36, that the Public 
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Employment Relations Commission be reconstituted with three full-time members appointed 

. by the Governor. 
6. We support the definition of a grievance on page 7, lines 70 to 75. We believe 

that this is a substantial improvement. 
7. Binding arbitration of grievances should continue to be permissive, subject 

to negotiations between the parties. Most of the colleges in the State do now have 

binding arbitration of grievances, but this is something which they have elected to do 

at the bargaining table. We do not believe that it should be legislatively mandated, 

but rather be something whicn,the pa,rties can negotiate over. 
8. The bill·' s recognition of certain matters of intrinsic managerial policy or 

function aiso represents progress in properly defining what should be negotiable. We 

support the statement on page 7, lines 66 to 69, in this regard. 

9. The definition of good faith negotiations on page 3 is also a positive 

development from our perspective. 
At this point the Association is not prepared to either support.or oppose the 

bill's proposal for mandatory arbitration of impasses. Our position with regard to that 

proposal will be influenced by what the Committee decides to do with respect to the 

nine issues cited above. 
Thank you. I would be happy to answer any questions you may have. 

ASSEMBLYMAN JACKMAN: Every time I hear that word intrinsic, I get a little 

worried because you agree with it and the opposition doesn't agree. That one word 

seems to be sticking out all the time. 

It seema to me that_in most instances both sides want the 60 days instead of 

the 30 days. So you are hitting a happy medium there. I am very happy to hear you mention 

the fact that the Study Commission tried to do a decent job. And I am very happy that 

Dr. Lester is still with us. I am going to make available to him all the statements 

th~t were given to me here today so that he can make some judgments on them. But 

again, Mr. Cottingham,. thank you very much for your statement. 

Mr. Edgar Samman. 

RAND A L L C. F LAGER: I am Randall C. Flager. I am here, testifying on 

behalf of our Executive Direetor, Edgar G. Samman, who has prepared a statement that I 

would like to read. \ 
I would just like to preface my remarks by saying, the New Jersey State 

Employees Association z:epresents 28,000 State employees, 14,000 of which are in the clerical 

unit, 8,000 of which are professional, and 6,000 are primary-level supervisors. We have 
the largest union in State service and have more members than any other organization in 
State government. 

Although I will hereafter set forth certain disagreements of the SEA concerning 
certain_aspects of the bill, nevertheless at the outset I would like to emphasize that 

SEA strongly supports the provisions providing a terminal point for collective negotiations 

through bindin9 arbilration. It is common knowledge that pul::>lic employee representatives 

must engage in collective negotiations with at least one hand tied behind their backs, 

since they are denied the right to strike. Unfortunately, it appears that those public 

employee groups which exercise this right, albeit illegally, nevertheless obtain more 

benefits than those employee groups which comply with the law and de not strike. It 

seems certain that fairness lllandates a terminal point of binding arbitration. I will 

address myself more clearly to this aspect of the matter hereafter, since although I 

agree with the establishment of a terminal point, I have some differences with the bill 

regarding the method for binding arbitration. 
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There·are other areas of the bill which are also praise-. 

worthy. I note that bi-state agencies are to be included-. In the 

past, _SEA has had difficulty in assisting individuals employed by 

bi-state agencies and it is praiseworthy that these agencies are 

now being included within the protections of the Employer-Employee 

Relations Act. Further, the proposed change in the composition of 

the commission appears to be commendable provided that qu~lity in­

dividuals with a professional background in labor relations are 

selected for the cofumission. we only hope that Commission members 

will be professional and fair and impartial. lt is particularly 

important that this be true with regard to the Chairman, who is ,to 

be the Chief Executive Officer and Administrator. Up to the present 

·time the Executive Directors of the Commission have been pro-
I 

fessional and in the main, fair and impartial. we hope that pro-

fessionalism and impartiality are maintained. Further, we believe 

that the change in the unfair practice _procedure_p~oviding for 
I 
I 

issuance of a notice of the hearing upon the filing of a complaint 

represents a useful elimination of the previous cl.4mbersome action 

of having complaints·issued by the Commission. In additidn, ·pro-
I 

viding the Commission with specificsubpo~ power and otherwise 

clearly delineating its power is an important improvement. It 

is also noteworthy that provision has been made for the analysis 

and collection. of data regard1ng public employee matters. 

As noted above, although SEA agrees strongly with the in-
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of binding arbitration in matters of collective nego-

tiation, it disagrees with the method which has been selected for 

the terminal point for such negotiations. The method contemplated 

byAssembly No. 1448 provides for distinguishing between binding ar-

bitration of economic issues and binding arbitration of other issues. 
.... 

As for economic issues, the last offers of each side are to be lump~d 

toqether in a single package, and the arbitration award is to be 

confined to the last offer of the employer as set forth in the 

"package" or the last offer of the employee group, as set forth in 

the "package". In other words, economic matters will not be de= 

texmined on an issue by issue basis. On the other hand, non-

economic matters will be deter.mined on such a basis. our primary 

concern is the distinction between economic and non-economic matters. 

We feel that all matters, whether economic or not should be 

treated on an issue by issue basis. The reason for this is that 

needless time will be wasted trying to determine which issues fit 

into the "economic.. or 11 non-economic 11 categories: Negotations 

Mve a history of tending to be prolonged. This prolongation 

helps neither side. Accordingly, if "final offer .. arbitration is 

to be used, it should be on an issue by issue basis as to all mat..;, 

tars. 

However, the "final offer" method seems to be counter-

Productive and might unnecessarily limit the arbitrator or arbi­

trators in reaching a ju$t decision. It seems to me that straight 

31 A 



arbitration on all issues which are at impasse should be the method 

to be used for the tetminal point for collective negotiations. Other .. 

wise there is a .. roulette wheel" atmosphere created in what should be. 

an impartial analysis of the situation. 

Equally important is the effort of the new bill to limit 

the scope of negotiations. Specifically, I refer to the amendments 

to 34:13A-5.3. 
I 

These amendments are set forth on Page 7 of:the 

draft bill. The existing provisions ·have not caused undue problems. 
\ 

At present, proposed new rules or modifications of existing rules 

governing working conditions must be negotiated with the majority 

representative before they are established. The bill seeks 
1

to 

change this and to limit these matters solely to working conditions 

"covered by a collectively nego~iated agreement". This seriously 

limits one of the few protections in the present Act afforded to 

employees. Frequently, particularly where the employee represen-

tative is involved with large ~nits of employees, it is difficult 

for the employee representative to be familiar with all significant 

rules covering working conditions. It should be noted that in 

state employment, employee representatives s~ch as SEA represent 
I 

groups of employees which contain in a single unit as much as 

14,·000 employees. I would just point out, as an aside, that out of 

these 14,000, there may be three, four, five or six hundred different 

titles as well. It seems only fair that there should be a re-

quirement for negotiations regarding all proposed new rules or 
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modifications of existing rules changing working condit~ons and 

:! r- that this should not be combined with those items which are 

be "covered by a collectively negotiated agreement". Accordingly, I 

strongly urqe that this or any_other scope of negotiating provi= 

sions not be changed. 
·-

Another item of major importance is the failure of the bill 

to make any reference to payment of a service fee either through 

agency shop or otherwise. The passage of the bill will impose 

new burdens upon employee representatives and there should be, ~ 

a result of the bill, large numbers of new arbitrations. All em-

ployees who are representated should be obliged to make a payment to 

their public employee representative for services rendered. At 

present, as is well known, many employees do not become members pf 

the exclusive representatives and, as a result, have a 11 free ride 11 
o 

In addition, the public employe.r .. representative has the full 

resources of the state behind it and is, accordingly, at a dis-\ . . 

tinct advantage in being able to present its views. Fairnes:s 

mandates that aqency shop or some other service fee method should 

be established.· 

I strongly object to the exclusion from the protection of 

the present Act of employees of the Public Employment Relations Com-

mission. we have been faced over the years with efforts to exclude 

employees of many state groups. Although on its face it would ap-

pear that employees of the Conunission are "confidential", this is 

really not the case. Many of these employees are performing duties 

33 A 



of a minor clerical nature and need representation. The exclusion 

in question would establish a bad precedent and we ask tbat it be 

deleted.. It could also lead to efforts to automatically exclude 

other individuals or groups. we are now engaged in litigation as 

a result of efforts of the judiciary to exclude all employees under 

its controlo These efforts are unnecessary and the existing protec .... 

tions.for "confidential" employees satisfactorily handle this 

pro;blem. 

We note that a definition of "supervisory emPloyees .. has 

\ 
been added. Although it is clear that such employees are still en-

titled to the protection o£ the Act nevertheles~ it should be made 

clear that this definition does not in any way affect the right of 

such employees to be protected. 

Further, it is unfortunate that no reference is made in 

the Act to the present right of public employers to obtain injunc-

tions against public employee organizations autornaticallyo At the 

very least such organizations should have the opportunity to present 

arguments or evidence prior to the issuance of such injunctfons. 

I respectfully note once again that SEA strongly supports the 

adoption of a terminal point of binding arbitration for collective 

negotiations. 

Respectfu1ly Submitted, 

EDGAR G. . SAMMAN 
Executive Director, 
New Jersey State Employees Assn. 
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I would just like to tnake a couple brief comments. We find the bill in its i 
present form unacceptable. . What the ·state Employees' Association is looking for is 

leqalizi~g the right to strike, binding arbitration in the way we have stated,· and agency 

shop. We feel most of the rest of the bill would be unnecessary if those three provisions 

were added to the law. And we want to thank you for the opportunity to testify. 

ASSEMBLYMAN JACKMAN: I agree with you. You are asking utopia. Don't misunder­

stand my remarks when I say it, but that is utopia. If we could just get the agenc~ 
shop alone -- you know we passed it in the Assembly. It went over to the Senate and died 

a natural death. 

MR. FLAGER: Yes, w~know. I 
ASSEMBLYMAN JACKMAN: 

Th,ailk you very much. 
We are denying certain rights. In principle, I agree~ith 

't 

you. 

Mr. Gross. 

ERNEST G R 0 S S: Thank you for the opportunity to talk to you about this 

bill. My name is Ernest Gross. I am Chairman of the Public Education Department in 

the Institute of Management - Labor Relations at Rutgers. In addition to my formal teach­

ing, I spend ·almost all of my time in the public sector field. .I have some misgivings 

about portions of this bill. I am not going to repeat things that you have heard. But 

there is one thing that I haven't heard all day and I think it is terribly important. 

I am going to turn specifically to it first and then I will go back. 

Looking at page 14, in the terminal step, the interest arbitration aspects of 

this bill, there is an attempt to set up objective criteria. Now, of course, that iS 

very important because I have no doubt the Legislature can mandate to municipal! ties, 

school districts, etc., that they can arrive at economic settlements in this fashion,, 

through arbitration. Whether or not they can mandate it to themselves, is a constitutional 

problem that I leave to the Legislature because I have some question as to what would 

happen if an arbitrator, even if he went to the last fair offer aspect of the final 

provisions, were to say in a State employee unit, "This is·; •• •i Suppose the 

arbitrator picked the employees' package and we had a balanced budget aspect of the 

Constitution. Does the Legislature say, "We will bind ourself"? Of course, the Legis­

lature can treat municipal scbool employees differently. One of the problems we have -

although it is too late to start talking about it now - is t11ft this bill tries to 
treat all public employees as if they are fungible. It is not so and I will refer to 
some important portions a little later. 

But to come back to the objective criteria, this bill is to take effect withi~ 

30 to 60 days. We have how many? 1500 units in the State. I don 't know how many will 

be in negotiations in 30 to 60 days. I don't know how soon we will get into arbitration. 

I don't know how anyone thinks that a comparison of wages 1 salaries 1 hours - I am look;ing 

at page 14, line 137 on down - and conditions of employment of other employees performing 

the same or similar services, is a simple matter. It is a very subtle and complicated 

matter. As a matter of fact, just offhand, I defy anybOdy to suggest a simple way to 

compare a State Trooper's salary with somebody. I will even go further. Let's compare 

State Troopers in New Jersey with State Troopers in Pennsylvania or New York. Well, you 

can't do it by lookin9 at their contracts. In order to compare salaries, we would have 

to evaluate and create bench marks to evaluate the value, say, of the fringe benefits. 

How much is a pension worth in one state? What kind of housing allowances are there? ..... 

and so forth. 

The bill does try-to grapple with this quite obviously on page 17 by mandating 

for the Institute to provide for objective collection, analysis, and publication of data. 
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I don't doubt for a moment that the University can do it. Let me just say very quickly, 

I am not here, and I would not be authorized, to negotiate for the University with the 
Legislature, 110r am I a spokesman for Budget. But, nevertheless, if the Legislature 

seriously wants this bill to go into operation in 30 to 60 days and wants to have the 
Institution of ·Management - Labor Relations gather the objective criteria required --

ASSEMBLYMAN JACKMAN: We had better give you the money 

MR. GROSS: (Continuing) -- it has to give us the money. Of course, I don't have 

to tell you what is happening to our budget now. So it is a very difficult problem and 

I would suggest very seriously that one of the things that ought to be done is. a request 

should come from the Committee to the University for a formal presention or informal, 

as the case may be, giving a cost estimate of what really is involved in gathe~ing all 

of the data. 

I would also suggest technically that on page 14, where we list the criteria, it 
ought to require that the arbitrators be required to take the objective criteria as 

developed under the bill, in addition to such criteria as the parties wish to urge. 

You see it says that this is the criteria~ separately, it says that the Institute 

will develop it. But there is no requirement for an arbitrator in this regard~ In other 

words, it wouldn't be bad to_have a body of accepted criteria about which it could be said 

"This is fairly gathered.'\ I don't think we sh~uld limit the process by saying, "You 

can only use the official writ, but I think we should say you should use that. Then the 

parties should have an opportunity to go beyond it. But the more important thing is, 

if you want this done and if you want it done in 30 to 60 days, which I don't think you 

can get done - but ultimately we could do a good piece of it - it would require a sub .... 

stantial infusion of money. 
Let me go on to some things that personally are troublesome to me - just so~e 

brief comments. I will write this up, if you wish, sir, and submit it. 

ASSEMBLYMAN JACKMAN: We'd appreciate that. 

MR. GROSS: We have heard a lot about the term, negotiate in good faith, on 

page 3, the last sentence reading, " ••• shall not compel either party to agree to a 

proposal or require the making of ·a concession." With all due respect, I think all 

of the speakers misunderstand it. The language is precisely the same as the language in 

the National Labor Relations Act. It has never stopped negotiations nor has it ever 

stopped the NLRB from finding negotiations were either in good faith or weren't in 

good faith. What it has done, however, is prevented the NLRB · from entering remedial 

orders, forcing a party to accept a proposal. That is the H. K. Porter case. The way 

1087 reads, I have sort of a private feeling that PERC conceivably would have juris­

diction to order a party which is not bargaining in good faith to accept a proposal. 
This is a policy matter which I could live with. It is one of the nice things of 
being insulated in a university. I can live with it either way, but I mention _it. 

But something that I think is very difficult is the grievance-arbitra~ion 

procedure because what we now will have in this bill is mandatory grievance-arbitration 

Procedure as the single method of resolving disputes, grievance contracts, etc. We ' . also have a terminal step where, for example, a discharge clause - no employee can be 
discharged except for just cause - could be put into a contract. At this point, I ask 

this question: Does the Legislature intend, if a school board is going to discipline or 

discharge a tenured teach~r ~d there is a discipline clause in the contract and we now 

have mandatory binding arbitration -- does the Legislature intend that that tenured 

teacher cannot go to the Commissioner? If the Legislature intends that, then I respect­

fully suggest, say so, and save a lot of litigation, because we have an inherent conflict 
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if arbitration is the sole method -of going up. 

Let me take the next step. On page 7 at the top, lines 41 and 42, we repeat 

the language, "Nothing herein shall be construe~ to deny to any individual employee --

his rights under Civil Service laws or regulations." I have been grappling for several 

years with the question of whether a right is a benefit. You see....,_the statutes from 303 

on have never said that the Civil Service rules and regulations are sacred: they have 

simply said the employee's civil service rights are. Does that mean we are talking abo~t 

the disciplinary, the appeal procedure., or are we talking about all of the statutory 

rights, benefits, limitations, and all the other things? But if we assume it is the 
. ' 

broader one, the rights and benefits are much the same. That means that in any contract 
' where there is a civil service coverage - State, county, municipal ..... we will have a 

~datory arbitration procedure. That will be the sole method of resolving disputes. 

And we have a discipline clause. An employee is, disciplined. Are we now saying that: 
. I 

those we are taking away? I don't think we mean that. Therefore, there is an inherent 

conflict. I think that should be resolved in the statute because my test is this: The 

Legislature has determined that it is the public policy of this State for public employees 

and public employers to resolve terms, conditions of employment and gr~evances through 

collective negotiations. Then the test is that anything that helps the process is good 

and anything that hinders the process is bad. Litigation, which just ties up the process, 

therefore, is not good. 

I hate to rap the lawyers. Everybody likes to do that. But that is irrelevant. 

The fact is that litigation that hinders the process is not good. We have inherent 

problems here. 

There is another inherent problem, and no one has really addr~ssed themselves to 

it, but it has troubled me for some years: and,that is,that although we hear a lot about 

management rights and inherent management rights, there are very few genuine management 

rights cases that· have ever gone up:. I can think of one, maybe two. Almost every case that 

we have in the trial courts right up to the Supreme Court ---

ASSEMBLYMAN JACI<MAN: are employees• rights. 

MR. GROSS: No, no. What they are are situations, primarily boards of education, 

where they have negotiated something that colorably fits into the grievance procedure, 

and the litigation is always an attempt to stay arbitration~ It is a contract administration 

problem. 

I don't know that PERC has a legal· right to find thi\lgs as permissive. I don't 

know that, but I am not going to argue that. That is going to be tested in the court~. 

I don't know if PERC is correct under its statute, with all due respect, but that is 

their business. 

Here is what I do see in the statute - and this is going to be my last comment 

because I feel others should have an opportunity to speak - that by speaking to this 

intrinsic management function or constitutional and statutory rights, we are now cr~ating 

two kinds of management rights, because I think it is beyond argument that any statJte 

or constitutional provision establishing a public agency creates certain rights, certain 

parameters. What this bill now says is, separate and apart from the statute, because 

there is an "or'' there, which is a <Usjunctive - ~eparate and apart from the statutory 

or constitutional parameters, there is an inherent right. That's all intrinsic. There 

is an inherent right in the function. The mere fact that it is management, there is an 

inherent right there. And we also now have in this bill a right of appeal from management 

right negotiation questions. But, first of all, if it is a statutory proposition, may 

a Public employer and a public employee group get together and waive a statute or waive 
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the Constitution? I have misgivings about that. 

So I think the statute, if it is going to keep the present language, should 

make a distinction between the two and say, if it is going to have any permissive bar­

gaining rights, the permissive rights should only go to the nonstatutory nonconstitutional 

or1es. That is one part of· it. 

The other part of it, of course, is again a question of judgment,degree, etc. 

If a statute says you can do such and so, you should have the right to do it. And if 

a statute says you can't, you can't. Is there genuinely something inherent as separate 

and apart from statute? .That is what we are doing now. We are creating something new. 

I think I will close because, as we all know, the mind cannot absorb more than 

the rear end can endure, and there are others here. If you have any questions, I will 

be delighted to be of service. 

ASSEMBLYMAN JACKMAN: I don't have any questions. I listened very attentively 

to you. · I think some of the points you raised are well taken. . I wish you would reduce 

your remarks to writing so that my colleagues will have the benefit of your input:. 

I appreciate your remarks very much. Thank you. 
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ASSEMBLYMAN JACKMAN: I will take Marcoantonio Lacatena now. 

MARC 0 AN T 0 N I 0 LA C A T E N A: Thank you. I am Marcoantonio Lacatena, the 
President of the Council of New Jersey State College Locals, the American Federation of 
Teachers. 

-~-·· . ·~- ---- ·--

We are here today to di~ttiSs pass iblE(changes in the laws gove~ng collec-
·~;'\<: .. ,.., . 

. -~ ... ·. 
tlve bargaining.in.the public sector in the State of New Jersey. AnY such 

discussion mu·st begin with a consideration of the right of the public em:­

ployees to strike. Th~ right is absolute and flows from the right of an~:-

one to withhold hi~- or· her ·labor vo 1 unta ri ly in a free society. The pres-

ent laws in the State of New Jersey regarding the right of public employees 

to strike flows from the common law doctrine which forbids strikes against 

the sovereign. This conception is an anachronism in today 1 s world. 

There is no difference between employees of private utilities and employees 

of public utilities or between refuse collectors who happen to be employed 

by the government and workers performing the idential function who are em-

played in the private sector. There is no difference between college pro-

· fessors emp Joyed by Farlei gh Dickinson University and co 1 lege professors em-

played by the State colleges. Yet, under current common law, one group of 

employees has the right to strike and the other supposedly has not. The 

fact that a person happens to work for the public is no reason why that per-

son must be compelled to bear any special share of the general public 1 s re-

sponsibility or, through forced contribution of his or her labor, to support 

the public welfare in ways which other citizens are not -required to do. 

Nor does the mere fact that the employer happens to be a ~ublic entity de­

prive an employee of his or her right to participate collectively in the 

determination of the terms and conditions of his or her employment. 

Public employers are formidable employers indeed, possessing vast legal and 

social authority frequently backed by the force of law. The capacity of the 

public employer for unilateral action Is enormous. Public employers character­

istically assert that they possess authority created by law which cannot be 

delegated or shared. They all too frequently simply refuse to negotiate terms 

and condi tlons of employment with employee representatives. 

Only the right to strike can redress the enonnous imbalance in the power re­

lationshlp_between public e!Jl)loyers and public employee representatives •. 

Absent a determination on the part of the public employee representative to 
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exercise the right to strike, collective negotiations in the public sector 

are all too often reduced to a farce. Recognition of the right to strike, on 

the other hand, permits the give-and-take between equals which is the essence 

of true collective bargaining. 

The Public Ei11>1oyer-Employee Relations Study Commission has recommended 

interest arbitration in the event of impasse with the arbitrator empowered to 

ff f i h "d Th"•s ··s no solution for the problem c~oose the last best o er o e t er s 1 e. 

of power imbalance. The AFT is fundamentally opposed to compulsory interest 

arb I t ration. It irrevocably distorts theprocess of free collective negotla-

tlons. The parties maneuver with an eye to the arbitrator rather than seeking 

mutually satIsfactory resolutions to their problems. The ab i 1 i ty of each 

party to establish its own priorities is destroyed. An agreement imposed 
~ 

from outside Is not accepted by the parties as a thing of their own creation 

in which each has a stake. Dissatisfaction festers. Finally, there is no 

confidence among public employees that truly neutral and independent arbitra-

tors can be -found i,n the public sector. The political and economic stakes 

are too high when large rnun i cipal it ies, counties, and the State I tse 1 f are 

parties. 

Assembly Bill 1448, moreover, proposes several. measures which seriously 

erode the presently existing rights of public employees to bargain collectively. 

1. _The requirement that "proposed new rules or modifications of 

existing rules governing working conditions shall be negotia-

ted ••• before they are established" has been eliminated. 

2. The collective bargaining laws are subordinated to the other 

laws of the State. 

3. Public e~loyers are no ~onger required to~egotiate matters 
• 

concerning intrlns ic managerial pol icy or function, even 

though a term or condition of employment may be directly In-

volved. Given our experience with the State and other public 

employee Unions' experience with other governing bodies, there 

is no doubt that this provision is simply an annulment of the · 

whole collective bargaining law. 
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4. A- i 448 stringently 1 imi ts the area of arb it rab i 1 i ty to 11 the in­

.terpretation or application of the provisions of a negotiated 

agreemen~, 11 entirely omitting the myriad of other regulations, 

rules, policies, and practices which affect the terms and con­

dit.lons of emplpyment of every employee. 

There are seri!rus difficulties in bargaining with the State as a public em­

ployer over and above the difficulties of bargaining with other public bodies. 

The State makes the laws governing itself. Moreover, the status of the Public 

Employees Relations Commission as an agency of the- State makes it difficult to 

assure, or generate confidence in, its independence from the employer .. Even 

though nominally independent of the executives, PERC nonetheless is subordinate 

to the executive in both budgetary and appointment matters. 

We know from our own experience with the State that the tripartite relationship 

between the Executive Office of the Governor as the public employer, the policy­

making Board, or agency, and the Civil SerVice structure has not yet crystalized 

so as to permit the State's representative at the bargaining table to have full 

allthority to reach an agreement with public employees. The decision-making 

apparatus remains too diffuse and uncordinated. The separate entities retain 

their separate authorities and their separate abilities to subvert agreements 

even after they are reached. 

The AFT recommends a special Study Commiss ior. to e'amine this problem. 

Finally, all negotiations with pub.lic employers involve the appropriation of 

funds. Ultimately the authority to appropriate funds resides with the legis­

lature or other public bodies, and this authority cannot be delegated in ad­

vance to the bargaining team. This means that ali agreements in the public 

sector are of a tentative nature until funds are appropriated. Our current 

experien-ce, in which the legislature has exhibited reluctance to honor commit­

ments of the Governor made at the bargaining table, has served to undermine 

the entire collective bargaining process and has created on the part of pub­

lic empl9yees a distrust of the legislature's commitment to collective bar­

$Jainlng. The legislature must understand that any reluctance to honor nego­

tiated agreements creates grave structural instability in the relationship of 

the State with its employee. 
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We call upon the legislature, 'i-n considering both A-1448 and the appropriation 

of funds, to honor the State 1 s commitments to consider the long-range implica-

tions of its actions. The State of New Jersey has been fortunate in having em-

pJoyees who are hard working, capable, and dedicated despite the fact that their 

rights to participate democratically in decisions concerning the terms and con-

ditions of their employment have often been denied. In this time of fiscal 

crisis there are momentous decisions which must be made and if those who are 

dlrect:ly affected are denied the right to participate in those decisions fully 

and effectively, the result wi 11 be chaos, disillusionment, and the Joss of the 

productivity and efficiency which only a voluntary commitment'2:'n the part of the 

employees to service and excellence can bring. 

ASSEMBLYMAN JACKMAN: Thank you very much. I would just like to m~e one 
observation. I think the ~islature did accept their responsibility. Didn't we meet 
the responsibility on their wages? 

MR. LACATENA: I think you did after the public employees kind of ~elt they 
were the ball in a fifteen inning game. 

ASSEMBLYMAN JACKMAN: I was under the impression that the Assembly passed cit 

and then sent it to the Senate. 
MR. LACATENA: I said the Legislature. 
ASSEMBLYMAN JACKMAN: Yes. Thank you. 

for making you wait. Mr. Martin R. Pachman. 

I should have said the Senate. 
I call the last witness, and I 

MART IN R. PAC H MAN:. First let me say, after hearing some of the other 
speakers discuss the amount of lit-igation this bill would engender, I was tempted to 
change the position statement that I bad previously prepared out of personal interest, 

but I decided not to do that. 
My name is Martin R. Pachman. I serve as Special Labor Counsel to Mayor Paul 

Jordon of the City of Jersey City, and I am here on behalf of the City and its constituent 

agencies with ~espect to presenting a position regarding A-1448. 
Mr. Chairman, due to the lateness of the hour, I will not read the prepared text, 

but I would like to speak somewhat extemporaneously with regard to the position of the 
city of Jersey City concerning this bi11. I think first itshou1d be noted that we are 
perhaps one of the few public employers in the State of New Jersey that has experience 
with interest arbitration. We have voluntarily entered into interest arbitration agreements 
with a nwnber of our public safety bargaining units, and indeed are currently eXpecting 

just such an award with regard to our rank and file police unit. Notwithstanding, however, 
our general acceptance of the concept of interest arbitration, we feel we must respectfully· 
urge that this bil1 not be enacted into law. We take that position not because of the 
interest arbitration feature of the bill in and of itself. It is our view, however, that 
by virtue of the gloss of some case line decisions coming out of the public employment 

relations commission, interest arbitration at this point in time would be a severe and 

unacceptabie delegation of authority away from elected public officials. 

Before I go further, I would like to indicate a personal view with regard to 

setting of the public interest. We have heard today many speakers indicate public 

employers misuse "the publ.i,c interest and raise that argument for political reasons or 
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reasons, and it must be stated that.even if we assume that the public interest is somtimes 
utilized as a red flag or is not truly_· represented by public employers as elected officials, 

they at least are periodically in the position of being called to task for misuses of the 

public interest. Now, labor organizations, as we know, are primarily interest groups 
designed to procure greater wages and other benefits for their membership, and that is 
their appropriate role. But I must submit as well that if the public interest is to be 

turned over for interpretation, either to public officials who must face that same citizenry 
at the polls periodically, or to private interest groups who are not at the call of· the 
public at all, our feeling i'A that that public interest must be in the hands of the public 

eii'Ployers. 
Now, what do we talk of when we talk of public interest? We talk of ........ I will 

not use the term inherent -- we talk of management prerogatives which involve the carrying 

out of the decision making concerning basic policies for the level of services and ailocations 

of resources to best serve the citizenry. Now, under these recent cases from the Public 
Employment Relations Commission, two theories have came about. The first says that there 
is a permissive area of negotiations. And I respectfully agree with Professor Gross who 

indicated that he has some severe doubts as to PERC's ability to impose such a theory. 
Because.as a p:ractical matter, a permissive subject of negotiations is merely one which 
PERC is saying is negoti~le if you agree to negotiate it. I submit to you that everything 
is negotiable if you agree to negotiate it. There is no difference, as a practical matter, 

in the give and take at the bargaining table between a mandatory and permissive subject 
of negotiat.ions. What the practical effect of PERC's decision is, is that where the power 
at the bargaining table permits the union to insist that a management prerogative be 

placed within the agreement, tQen that is exactly what will happen. 

It ~eems to me an indefensible attack on logic to start with the premise that 
says there are managemen~ prerogatives which, by their nature, public officials must have 
the right to make decisions about without negotiating them, and then say, however, if you 
wish to give away that kind of right, you may. 

The second theory which we feel very, very strongly about has to do with the 
annunciation of a concept that says, even if you refrain from negotiating on a "management 

prerogative" the iq>act of that decision is negotiable. We believe that this is a distinction 
without a difference. In a real situation - and I will qubte from a Rutgers decision put 
forth by .the Conu;nission - the issue was one. of staffing, should staff be maintained at 
a particular level. There was a demand on the table that staffing be maintained at a 
particular level. PERC ruled two things. One, they said it is permissive~ therefore, 
as a practical matter, it is not ne9otiable unless the union is strong enough to make 
it negotiable. However, even if you prevail and it is not negotiable, and you change 
staffing, the workload change is negotiable. That is to say, it is impassed. Using that 
same ex~le set forth by the Commission, let us assume a Board of Education, given the 
economic crisis which exists today, determines that it ptust reduce staff by some percentage, 

let's say 10% in order to effect economies. While they can make that decision while 

sitting in the Board Office, PERC says, the impact of that decision, the implementation 

of that decision is subject to the right to bargain. What would be more logical, then, would be 
for the employee organization to come forth and say those of us who remain are working 

10% harder: therefore, we demand a 10% increase in remuneration. Now, at least under 
the current state of law the employer has an opportunity to negotiate with regard to 

What level of remuneration, if any, is appropriate. 
With the imposition of the legislation currently before you, sir, we respectfully 

Submit that even tbat ability to say no would be taken away. The heart of the decision to 
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lay off people was because of the economic situation in which a Board of Education finds 

itself. To then say that that same economic impact is negotiable is,I would submit,to 

play"slight of mouth." If the demand is placed in the framework of workload that is 

negotiable, but if it is placed in the framework of staffing that is not negotiable, that 

is nonsense. That is chicanery. That is the provision of a hollow right to public 

employers to carry out their obligations under law. 
Let me give another example which came to l.ight only this week. In a decision 

of the Public Employment Relations Commission involving the Board of Education of the 
Borough of Tenafly, the issue was how to provide for safety of students. PERC ruled, 
and I will read from page 6, "Where the safety and.security of the students in its charge. 

may be enhanced, the · Board 1 s discretion as exercised herein may not be subjected unless 

the Board agrees to the requirement of collective· negotiations." Again, this shows the 

aspect of this kind .of decision. It is negotiable if you agree, that is to say that 

if the people on the other side of the table are strong enough to force you to agree to 

it, then it is negoatiable. 

Now, I do not s;y, and it is not my position that people should·negotiate 
which they do not intend eo live up to, but at the same time, if, as the Supreme Court 
indicated most clearly in the Dunellen trilogy, there are management prerogatives, then 

when those are negotiated away in error or however, they are void ab initio, because that 
is indeed what happened in the Dunellen case. The court ruled,that that which was 

in that contract was unenforceable ·by arbitration. But outside ·the 

whatever rights those individuals had might be litigated before the C()I[Jilissioner of 

Education. But it was not a proper subject for bargaining, and it is our position that 

the permissive theory overlaid with the impact theory, ilS they are currently enunciated. 
make it impossible for a public employer with regard to his obligations to agree to the· 

ul~imate decision being taken out of his hands. We feel we must retain minimally the 
rlght to say no; the cost is too high. 

When we talk about situations,as was discussed in Tenafly, for the safety of 
the students, we must be able to say we will provide for the safety of our students, and 
we will not do it at the cost of some other essential factor to the operation of a school 

district or a municipality. 
Let me give you one example that is close to home. In the City of Jersey City 

eight months ago we reorganized our Police Department. The original organization was 

decades old. During that period of time, the population had shifted. Crime patterns had 
changed and evolved, and it was necessary to reorganize that Department. We recirganize<i 
it geographically, and we reorganized it in terms of distribution of manpower. One of 
the labor organizations with which we deal has currently filed a grievance claiming that 

. . 
the reorganization of that Department is a grievable matter under grievance Clfbitration. 
We do not believe that the method by which public safety is delivered to the citizenry 

· is the ki~d· of decision that ought to be shared by a li~~ed interest group. We think 

that is the kind of decision that must be made - must be made - by the elected officials 

of· a municipality who, if they decide wrongly, can be thrown out of office. We are 

prepared to stand on our decisions. 
With this bill enacted into law, the concept of interest arbitration, I would 

submit to you, could well make that kind of subject negotiable, albeit permissively, 

but negotiable nonetheless, and certainly 'the impact of a decision to reorganize the 

department would be the subject of negotiations. And I say to you that any labor 

organization 'WOrth its salt that doesn't like the decision initially will 
impasse at sufficient costs to make the im,plementation of that decision a practical 
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impQSSibilityo We do not believe this is proper. We do not believe it is the intention 

of the Legislature to so hamstring the municipalities in their ability to carry out 
their constitutional mandates to provide for the public safety, and we do not believe 
that this committee and the Legislature, the Asseffibly, should permit this kind of attack 

on inherent policy dec_isions to become law. Thank you very much. (Written statement 
appears in the Appendix on page .) 

· ASSEMBLYMAN JACKMAN: Thank you very much. Thank you for your indulgence, and 

I appreciate your comments. 
The meeting will then be.a~journed. ' . 

* * * 
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Attached is the written testimony of the New Jersey 
School Boards Association on Assembly Bill No. 1448. 

The testimony is in two parts: (1) discussion of 22 
NJSBA proposals with respect to any legislation enacted; 
and, (2) a copy of legislation as it would appear if the 
Association's proposals were adopted through amend­
ment of A-1448 by the Legislature. 

Discussion of Association proposals indicate by 
. symbol where in the copy of our proposed legislation the 

change di~ would occur. For example: 

NJSBA Proposal *1* (P-2) 

Our proposal *1 * would involve a change in the law 
as it appears on page 2 of our proposed legislation. Tum 
to page 2 of the proposed legislation, go down the 
left-hand column until you see the notation *1*. This is 
where our proposed change would occur. 
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NJSBA PROPOSALS 
With Respect 
To A-1448 
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NJSBA P~opo~at *1* (P-2,5) 

The Association seeks to end the discrepancy in treatment among local 
Rchool di~tricts and other public employers with respect to the definition of 
"managerial executives." 

The current law excludes "managerial executives" from coverage of the 
statute. However, in school districts, "managerial executives" are defined 
as only including superintendents, other chief school administrators and the 
assistant superintendent. The Legislature recognized, when it enacted 
Chapter 123, P.L. 1974, that it was necessary for public employers to have 
the unfettered loyalty of some ~nagement personnel in order to carry out 
the public employer's obligations. ''Managerial executives" in all other 
di:'eas of public employment are defined as .. "persons who formulate management 
policies and practices, and persons who are charged with the responsibility 
of directing the effectuation of such management policies and practices." 
Yet, in the case of the State's largest public employer, public education, 
"managerial executives" are defined by job title, not job .duties. Such a 
definition is inconsistent with sound labor relations functioning and 
seriously limits the ab~ity of local school districts to encourage pro-

. gressive management techniques. The need to exclude all or some supervisory 
employees has long been recognized under the National Labor Relations Act, 
the Executive Order governingFederal employee labor relations and most state 
laws in this area. The requirements of New Jersey's school districts 
certainly are no less than those of other public employers in the State. 
In fact, the new responsibilities of Chapter 212, P.L. 1975, make an end to 
this.discrepancy more urgent than ever. 
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NJSBA P~opo~ai *2* (P-3) 

The Association endorses the definition of "good faith bargaining" 
contained in A-1448, as proposed by the Study Commission. That definition 
is similar to the definition of ''good faj th bargaining" used in the private 
sector for 40 years. The defi.nition proposed is a reaffirmation of the 
Public Employment Relations Commissionrs interpretation of "good faith 
bargaining" to date. 
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NJSBA P~opo~at *3* (P-3) 

While the Association supports the recommendation that the Public 
Employment Relations Commission be clearly removed from the aegis of the 
Attorney General, it appears that a literal reading of this section of 
A-1448 might require PERC's counsel to give PERC's eJiJ;ployees legal advice 
on non-PERC related matters. Such a possibility is eliminated by the 
inclusion of the phrase "arising out of their employment" in three places 
in the ·section. 
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NJSBA PJtopo~al *4* (P-4, 5) 

A-1448 includes the Study Commission recomrn~ndation that the Public 
Employment Relations Commission be composed of three, full-time public 
members. As we stated in our testimony before the Study Commission on 
April 30, 1975: "Simply stated, we believe that a public law, enforcing 
public rights, should not be swayed by partisan interests." That concept 
has been accepted time and again by states establishing public sector labor 
relations commissions and by the Congress in the establishment of the 
National Labor Relatipns Board. 

We find it ironic that parties with a vested interest in the law seek 
ar..ything less than an impartial pro tee tion of their own rights. Opposi.tion 
to this recommended change can only be based on the most short-sighted 
rationale. It is time that New Jersey joined other progressive states in 
the administration of its public sector negotiations law • 

• 
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NJSBA P~opo~al *S* (P-5) 

In A-1448, '_'supervisory employee" is defined as an employee having the 
power to "hire, evaluate, discipline, discharge or to effectively recommend 
the same." 

The Association supports this definition. However, while the Study 
.CoDDnission recoDDnended "the necessary amending adjustments that are required 
in the statute," (see Study CoDDnission Report at page 65) the submitted bill 
does not incorporate the recommended change at this point. We would suggest 
the elimination of the redundant definition of "supervisory employee." 
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NJSBA PJtopo~a.t *6* (P-5) 

We b~lieve it is critical for this Legislature to address the growing 
problem of governmental management. The current law, contrary to long-standing 
labor relations practice, not only allows supervisors to negotiate collectively 
but allows some of them to be represented by employee organizations that 
represent employees whom these same supervisors must direct on a daily basis. 

Although we continue to advocate the exclusion of all supervisory 
employees from covera~ of the statute, we believe that the Legislature, at 
the very least, should guarantee the separation of supervisory and non-supervisory 
labor organizations. The proposal of the Association would eliminate the 
"grandfather" clause which currently allows some supervisory employees to be 
represented by non-supervisory employee organizations where, basically, they 
haq been represented by that organization prior to 1968. 

It should also be noted that the waiver clause is not a typical 
"grandfather" clause in that it protects job titles rather than job occupants 
themselves. 

The following example should indicate the possible problems resulting 
from the waiver clause: A statewide representative of an employee organization 
proces~es an employee grievance which must be reviewed by a school principal, 
who is represented in collective negotiations by that same statewide repre­
sentative~ The potential for conflict is obvious. 

The effect of our proposal would not prohibit any supervisory employees 
from becoming or continuing membership in any non-supervisory employee 
organization. Our proposal would only bar the right of a non-supervisory 
employee organization from representing supervisors for the purposes of 
collective negotiations. 
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NJSBA P~po~al *7* (P-6) 

The Association recoDDilends that the word "proposed," currently in 
the law, be deleted in order to permit the governing body to make public 
proposals of new regulations for the purpose of encouraging citizen parti• 
cipation prior to making a final determination of new rules or modifications 
of those rules. 

The effect of this proposal would not eliminate the public employer's 
obligation to bargain with employee organizations prior to changing terms 
and conditions of employment. The unfair practice section of the law has 
been interpreted by PERC to require such negotiations. 

Permitting a public employee to p~opo~e new rules prior to negotiation 
with the employee organization enables the public employer to obtain necessary 
economic data and taxpayer input prior to making decisions concerning the 
desirability of making changes in operations. It should be noted that there 
is a distinction between the "proposal" of a rule and the "adoption" of a 
rule. The law, as it \stands, does not make this distinction. 
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NJSBA P~opo~al *8* (P-6' 

In it's Report, the Study Commissi.on stated: "The Study Commission 
recommends that there be no barriers to the negotiation and implementation 
of multi-year collective agreements." (See Study Commission Report at page 68). 

Despite the intention of the Study Commission, such a clarification 
is not contained in A-1448. Perhaps, this is because serious consideration 
is being given to A-~31, endorsed by the Association, which would accomplish 
the recommendation of the Study Commission as it applies to school districts. 
Whether or not the clarification :i.s made through A-1448 or A-331, we believe 
it essential that it be made. As we testified last year before the Study 
Commission: "Since it is clear that the parties are well served by the 
stability and harmony which evolves from multi-year contracts, we believe 
that any impediment which prevents the parties from voluntarily ente·ring 
into such agreements should be removed." 
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NJSBA P~po~al •q• (P-7) 

The Association is strongly opposed to the mandated inclusion of 
binding arbitration in grievance procedures. 

Traditionally, binding arbitration of· grievances has been a right won 
at the bargaining table. This portion of the bill would remove that 
possibility. In a free collective bargaining situation, terms and conditions 
of employment should not be imposed upon the parties by legislative mandate. 
The passing of legislature guarantees of substantive terms and conditions of 
employment, such as binding grievance arbitration, creates an unhealthy 
i:r,balance in the negotiations process. Such mandates, by their nature, do 
~ot take into account the historical relationship between individual parties 
and the past conduct of bargaining. 

Much is made of the fact that more than 90% of priv~te sector contracts 
contain binding arbitration of grievances and that a lesser percentage of 
public sector contrac~s contain that provision. Some things should be kept 
in mind: !)private sector employees have bargained for forty years; New Jersey 
public employees for eight years; 2) private sector employees not covered 
by binding grievance arbitration have few procedural protections; New Jersey 
public employees have well-defined, expansive rights under both Civil Service 
and education law; 3) in any interest arbitration system enacted by the 
Legislature, the interest arbitrator, considering the total needs of both 
parties, may award binding arbitration of grievances; this is not possible 
in the private sector; and, 4) more public employees are currently covered 
'Jy binding grievance arbitration than widely believed; for example, about 
SO% of all teachers in the State are covered by grievance procedures which 
terminate in binding arbitration. 

·' 
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NJSBA PJWpo.6a.i * 1 O* (P-7) 

The Study Commission noted that grievances "may be adjudicable qnder 
several p·rocedures and statutes." (See Study Cottnnission Report at page 42). 

The 11;Ulguage contained in A-1448 concerning the "utilization of only 
one grievance procedure," is confusing. The Association requests this 
Committee to clarify the intention of the Legislature in this amend~ent. 
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NJSBA P~opo~al *11* {P-8) 

The Study Commission recotmnends that the Public Employment Relations 
Commission be given the authority to determi,.ne whether a matter is a 
"required or permissive" subject of collective negotiations. 

We oppose this unwarranted delegation of discretion with respect to 
basic policy decision-making. The conduct of labor relations should always 
be subsidiary to the proper management of government within the goals of 
governmental agencies set in law. The change recommended by the Study 
Commission would clearly allow local governments to bargain away what have 
heretofore been considered basic management rights. Since those "rights" 
are based on the peoples' right to govern themselves, it would be unwise 
and improvident for this Legislature to allow.temporary guardians of those 
rights to concede them at the bargaining table. This amendment would allow 
public employers to alter the priority of their obligations by substituting 
expedient labor relations decisions for long-term public interest considera­
tions. This will inevitably accelerate the belief of our citizens that they 
have no or little contrql over their government. This is particularly true 
in the area of public education which has, historically, been viewed as the 
governmental_ unit closest to the people. 

An idea of the potential loss of management authority can be gained 
by reviewing recent Public Employment Relations Co~ssions cases with 
respect to scope of negotiability. Although there is no category for 
"permissive" subjects in C. 123, P.L. 1974, the Conunission has, nevertheless, 
d2termined some subjects to be "permissive." PERC's recent decisions would 
ac.tually allow a city to negotiate with a union representing police . officers 
on whether an internal anti-corruption unit should be established. If a 
prohibition against such a unit was negotiated, the current law would 
guarantee that, even in the most extreme circumstances, the municipality 
could not establish an anti-corruption unit. Such a delegation of power 
is unconsionable. Weak, uninformed municipalities, faced with politically 
powerful employee organizations, will, under this amendment, be forced to 
bargain away their obligations to protect the public. 

In other cases, PERC has determined that budget formulati~n, reallocation 
and expansion of physical facilities, school calendar, the. number of employee 
positions, and course curriculum are "permissive" subjects of negotiation. 
These matters go to the heart of educational management. Their negotiation 
with an organization that represents a tiny portion of the population is 
anti-democratic and should be opposed forthrightly by this Legislature. 
This is not the case of a private employer giving up private prerogatives 
to a union. It is the case of public employer giving away the public's 
rights to a union. , 

This Committee must not consider labor relations legislation devoid 
of reference to any other governmental obligations. Most particularly, the 
Legislature, recognizing its constitutional duty under Article 8, Sec. 4, 
Para. 1 of the New Jersey Constitution, enacted the wide-sweeping Thorough 
and Efficient legislation encompassed in C. 212, P.L. 1975. C. 212 recognized 
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·NJSBA P~opo~al •11* (P-8) Cont'd • 

. the critical relationship of citizen involvement to a thorough and efficient 
·educational system: 

(5) In order to encourage citizen involvement in educa­
tional matters, New Jersey should provide for free public 
schools in a manner which guarantees and encourages local 
participation consistent with the goal of a thorough and 
efficient system serving all of the children of the State; 

(6) A th~rough and efficient system of education includes 
local school districts in which decisions pertaining to the 
hiring and dismissal of personnel, the curriculum of the 
schools, the establishment of district budgets, and other 
essentially local questions are made democratically with a 
maximum of citizen involvement and self-determination and 
are consistent with Statewide goals, guidelines and 
standards •.• 

(See C. 212, P.L. 1975, Sees. 2.a.(5) and (6).) It is indisputable that 
employee organizations are special interest groups and their involvement in 
a n,egotiations process must be distinguished from "a maximum of citizen 
involvem~nt" central to this Legislature's definiti.on of T & E. 

It is not good enough to say that under a "permissive" category, public 
/school boards "do not have to" negotiate away their delegated obligations 
under T & E. In fact, this Legislature cannot allow such a violation of a 
Constitutional mandate. The obligations imposed by the "thorough and efficient" 
clause of the State Constitution are directed to the Legislature, not to local 
school boards. Although the Supreme Court has ruled that a portion of this · 
obligation may be delegated to local governmental units, it eXpressly 
recognized that the ultimate obligation remains with the State. In elaboration, 
the Supreme Court i.n its January 30, 1976 Robinson v. Cahill decision 
upholding the constitutionality of C. 212 discussed i.ts belief that money 
is only one of the numerous elements that are involved in giving definition 
and content to the constitutional promise of a thorough and efffcient 
education. The Court quoted from one of its earnier decisions in the Robinson 
series: 

[A] multitude of other [non-fiscal] factors play a 
vital role in the educational result - to name a few, 
individual and group disadvantages, use of compensa­
tory techniques for the disadvantaged and handicapped, 
variation in availability of qualified teachers in 
different areas, effectiveness· in teaching methods and 
evaluation thereof, professionalism at every level of 
the syst~m, meaningful curricula, exercise of authority 
and discipline, and adequacy of overall goals fixed at 
th~ policy level. [67 N.J. 333, 341] 
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NJSBA P~opo~al *11* (P-8) Cont'd. 

The rules adopted by the State Board of Education on January 7, 1976, 
in order to effectuate C. 212, give further meaning to the goal of citizen 
involvement. N.J.A.C. 6:8-2.l(c) 9. interprets the legislative mandate as 
follows: 

The public schools in New Jersey shall provide: 
Diverse forms of constructive cooperation 

with parents and community groups. 

The adopted rules go on to require "opportunities for teaching staff members 
and pupils to make ~ec.omme.nda..Uon4 concerning the operation of the schools." 
(emphasis added) (N.J.A.C. 6:8-2.l(c) 4.) The creation of a "permissive" 
category at this time would seriously endanger the goal of citizen 
participation recognized as central to a "thorough and efficient" system 
by both the Legislature and the Court. 

16 X 



NJSBA PJr.opol,a.£. *12* (P-8) 

The Association seeks to end the automatic use of mediation and factfindingo 

The following provision currently appears in the law: 

The commission shall adopt such rules as may be required 
to regulate the conduct of representation elections, and to 
regulate the time of commencement of negotiations and of 
institution of impasse procedures so that there will be full 
opportunity fo~ negotiations and the .resolution of impasses 
prior to required budget submission dates. 

(N.J.S.A. 34:13A-5.4(e)). The Association is not opposed to a timetable to 
regulate the commencement of negotiations. However, the automatic institution 
of impasse procedures, whether needed or not, is contrary to the practice of 
sound collective negotiations. The success of mediation and factfinding both 
depend upon a willingness of one or both parties to use the techniques. The 
untimely .use of either mediation or factfinding is a waste of public money and 
removes the burden for true collective bargaining from the parties themselves 
and transfers it to a neutral. Furthermore, as is evident in this year's 
round of negotiations, a mandated timetable may not only be unsuccessful but 
counter-productive, as well. 

In response to this section of the law, PERC adopted a timetable, which 
allowed 30 days for negotiations and then Jr.equi.lr.ed the parties, even if both 
were opposed, to use a mediator. Hundreds of public employment contract 
disputes automatically went to mediation. In many cases, the parties had 
not had sufficient time to discuss all the issues before them before a mediator 
intervened. The mediator was then given a 30 day period to "help" the parties 
reach a contract. In public education, less than 10% of all mediated disputes 
resulted in agreement, compared to a mediation settlement rate as high as 65% 
in recent years. Mediation has been a monumental disaster in New Jersey as a 
result of the mandated timetable. We aJr.e ~e o6 no ~tate ~n the nation 
whieh friu ~u66eJte.d ~uc.h a ~cvvtoU6 ~etbac.k ~n the l,uc.c.u~ !tate o6 me.cL<.a.Uon 
6Jtom one tjea.JL to the next. 

The PERC timetable ll.eqtWteA, whether or not the parties want it, that 
factfinding begin automatically after mediation.· The factfinder then has a 
30 day period to holq a hearing and issue recommendations. While all the 
data is not in, several facts are clear: 1) factfinders faced many, many 
more issues in hearings than even before (this is due to the high mediation 
failure rate and the automatic institution of factfinding); and, 2) factfinding 
is as great a failure as mediation. This is because factfinding requires that 
the parties come to the hearing with a few, well-defined issues. This year it 
has not been unccmmon for factfinders to see thirty or forty proposals before 
them. 

If we are truly serious about constructive labor relations, we will 
recognize the inh·~rent flow L1 a mandated timetable. Labor relations works 
best when the parties control the flow of negotiations. The unwarranted and, 
often, unwanted intrusion of a neutral works to disrupt that flow . 
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NJSBA PJtOpo~ai..6 *73 thlr.ough 20* {P-9 .tlvr.ough 13) 

General Comments 

This bill contains an interest arbitration system recommended by the 
Study Commission. The Association has serious dif~iculties with many of the 
amendments dealing with interest arbitration in A-1448. 

Most particularly we have grave doubts about the workability of: the 
Study Commission's system because: 1) it forces the parties to arbitration 
even .i.6 nei.theJL pall.ttj deAht.e6 aJtb.UJt..a.ti.on; 2) the alternative choices do not 
have an equally positive effect on the goal of mutual collective negotiations; 
3) nothing in the bill specifies that the interest arbitrator must hold a 
hearing if either party requests one; and, 4) there is no provision for the. 
interest arbitrator to remand the negotiations to the parties prior to the 
issuance of an award. 

The goal of any.lt\gislation in this area should be to create a system 
which encourages, rather than discourages, bi-lateral collective negotiations. 
Every aspect of proposed legislation should be viewed in that light. The 
failure to do so could well lead to an aggravation rather than a lessening 
of the problems we now face in public sector labor relations. 

We firmly believe that the form of interest arbitration most likely to 
encourage bi:-lateral bargaining is "fair and final offer by package." We 
urge you to again review our research on fair and final offer. We believe 
it to be objective and persuasive. 

We will now analyze each section of our proposal and this bill as they 
relate to interest arbitration. 

18 X 



NJSBA P~po~al *13* (P-10, 13, 15, 76) 

A-1448: (1) retains the current factfinding system; (2) allows the 
parties to take "permissive" subjects to factfinding; and, (3) requires 
the parties,· whe:theJt eitheJt du.btu to do .60 ole. not, to begin the interest 
arbitration procedure at a specified time of year. 

First, the Association proposes the elimination of factfinding under 
any system adopted. While mediation is primarily a conciliatory function, 
factfinding requires the identification of disputed issues, the respective 
parties' positions on those issues and a justification of those positions so 
that the factfinder may make an intelligent recommendation to the parties for 
the basis of a settlement. Thus, the procedural aspects of interest 
arbitration system are similar to those procedures which are presently 
followed in factfinding. 

We believe that it would be an unnecessary repetition of procedures to 
follow mediation by both factfinding and interest arbitration. Moreover, 
it seems unlikely that disputants will be able to resolve their difficulties 
in factfinding if they have been unable to do so in mediation and know full 
well that a binding procedure will follow. l/ 

Second, as pointed out in our discussion of NJSBA Proposal *11*, there 
should be no legislature creation of a "permissive" category of bargaining. 

Third, consistent with our belief that the automatic imposition of 
impasse procedures is harmful to the negotiations process (see NJSBA Proposal 
*12*), we .are also opposed to an automatic imposition of interest arbitration. 
We believe that the proper role for state regulation in the negotiations 
process is to assist the parties voluntarily where they have reached an 
impasse and request the services of a neutral party. We do not believe that 
a party should be thrust into impasse procedures where neither of the parties 
has made such a request. Thus, it is our belief that interest arbitration 
should not automatically follow the mediation process but should only be 
invoked when requested by either of the two parties to the negotiations 
process. This will allow one party to invoke arbitration when it feels a 
stalemate has been reached, as long as mediation has first been used. It takes 
no rights away from either party. It merely guarantees that the State will 
not intervene in the process unless at least one party desires that intervention. 

!/ Becausewe seek to eliminate factfinding, we propose to delete reference 
to. it in two other sections of the bill, as well as throughout the interest 
arbitration amendments. 
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NJSBA PMpo~a.l *74* (P-1 0, 11) 

The bill proposes a number of alternative forms of interest arbitration 
with one last "forced" choice if the parties are unable to mutually agree on 
a form. This final choice would consist of arbitration of economic issues on 
a "fair and final offer by package" basis and of non-economic issues on a 
"fair and final offer issue-by-issue" basis. 

The Association cannot endorse the Study Commission's recommendations 
in this area. Put simply, fair and final offer by package is the one system 
which has Within it, the potential to provide finality to bargaining and, 
more importantly, encourage the parties to work out their own problems. 

Fair and final offer arbitration by package presents the opportunity to 
meet both needs short of the strike. The inability of the arbitrator to move 
to the middle under the procedure, the conunon criticism of conventional 
binding. arbitration, ·makes it a " 'strike-like' me~hanism by 
posing potentially severe costs of disagreement 1.n a manner that conventional 
arbitration does not.'' The danger of coming into the arbitration hearing 
with proposals which are not reasonable within the meaning of the legislated 
criteria leads parties to narrow their differences in an attempt to gain the 
advantage. Final offer is the "antithesis" of the conventional arbitration 
strategy where parties seek to maximize differences prior to an arbitration 
hearing. 

The success of a finality system should be judged not on how many awards 
are issued but on how few are issued. Final offer by package does frighten 
the parties - it's meant to! Final offer by package does present the possibility 
that either the employer or employee organization will get "burned" - it's · 
meant to! Any form which is further away from the "strike-like mechanism" 
will not be as successful at encouraging bi-lateral collective negotiations. 
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NJSBA P~po~at *15* (P-11, 72) 

The Study Commission recommends that a single arbitrator or a tripartite 
panel of a~bitrators be used in the interest arbitration-system. 

The Association supports the use of a single arbitrator. 

Consistent with our support for an all public PERC, we believe that 
interest arbitration decisions should be made only by a neutral arbitrator 
and not by a panel comp,ised of a neutral and the respective partisans. 
Clearly, partisan arbitrators have partisan interests to represent and they 
do not.benefit the process by resolving the dispute in a neutral, even-handed 

·manner. 

We further believe that it is unwise to have a panel of neutral arbitrators. 
Not only is such a panel unnecessarily expensive, but it makes the decision­
making process more difficult and more time consuming. 
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NJSBA P~opo~al *16• {P-12) 

The Study Commission recommends that the interest arbitrator be allowed 
to attempt·. mediation of the dispute at any time during formal arbitration 
proceedings. 

We believe this recommendation is well-founded. We would go one step 
further, however, by allowing the interest arbitrator to "remand" negotiations 
to the parties when he, or they mutually, felt that such bi-lateral negotiations 
might result in an agreement. This system, employed in Michigan, is · 
apparently responsible for a portion of the "settlement'• rate of parties 
after arbitration proceedings have begun. 
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NJSBA PhDpo~al *17* (P-72) 

The Association proposes two additions to the interest arbitration 
system. One would require that the arbitrator hold a hearing on the request 
of ~ither of the parties. The other would give the arbitrator the power to 
administer oaths and issue subpoenas. 

It is not clear whether A-1448 requires the holding of a hearing upon 
the request of either party. If it does not do so, it should be amended 
to do so. Hearings freq~ntly assist opposing parties in understanding the 
position of their adversaries and frequently result in the accommodation of 
issues which would otherwise have been resolved by the arbitratot. Since 
it ts always preferable to obtain bilateral settlements, we support the use 
of hearings when requested by the parties in order to promote that goal. 

The need for the second addition is obvious. 
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NJSBA P~po4al *18* (P-12) 

A-1448 would allow the parties to submit "permissive" subjects to 
interest arbitration. 

The Association strongly opposes this provision for reasons set forth 
earlier. (See NJSBA Proposal *11*). 
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_NJSBA PJtopo~a.l *19* (P-11, 12) 

Neither the Study Commission nor A-1448 places a limitat:l,on on the 
length of an arbitration award. The Association seeks to limit arbitrator's 
awards to one year unless the parties agree to allow the arbitrator to issue 
a decision on a two year basis. 

This change will not preclude two year awards but wlll insure that the 
party who "suffers" under the fair and final offer award will not have to 
wait an inordinate amount of time to seek relief at the bargaining table. . 

"' Of course, nothing in this section would prohibit the parties from entering 
:i.nto three-year agreements if they did so without resort to arbitration on 
any issue. 
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NJSBA P~opo~al *20* (P-13) · 

The Association recommends that any interest arbitration system enacted 
contain a guarantee that the Legislature will review the usefulness of the 
system. ·In view of the unique scope of finality being considered, we believe 
this provision to be extremely important. Such an automatic review will be 
required if legislation in this area expires after a liudted period of time. 
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The As~ociation seeks to eliminate the possibility of mixed bargaining 
units of supervisors and non~supervisors. 

Recognizing the lack of a community of interest and the possible 
conflict of interest between supervisory employees and non-supervisory 
employees, the legislature prohibited the admixture of these two groups 
into one unit for the purposes of collective negotiations. However, the 
Legislature created a waiver of the prohibition of these mixed units existing 
prior to C. 303, P.L. 196~ The potential or actual clash of loyalties 
created by this waiver can be eliminated by excluding the tests from the 
statute allowing for the waiver. Such a clash of loyalties can readily be 
se~n when a supervisory employee charged with administering the grievance 
procedure for management is in the identical negotiating unit of the 
grievant lodging the complaint. 

Our position with regard to supervisory employees is consistent since 
there is little logic in providing for separate units of supervisory and 
non-supervisory employees because of a conflict of interest situation, 
yet, then allowing or providing the right of the supervisory employees to be 
represented by the labor organization representing non-supervisory employees. 
Our proposal would prohibit any mixed units. 
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NJSBA P~po~at *22* (P-15) 

The Association seeks amendment of the current law to clearly delineate 
the area of management rights and scope of negotiability. 

Such a clause will assist PERC and the courts in understanding negotiability 
and will clearly reaffirm the T & E obligations addressed by the Legislature in 
c. 212. 
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By the 

New Jersey School Boards Association 

29 X 



KEY to CHANGES 

Language in script ate additions proposed by A-1448 not changed 
by ABBOciation propost118. 

[Language in regular type and in brackets are deletions proposed 
by A-1448 not changed by Association proposals.] 

l.sll6fMIII8 ill sel'iJII IiiilS 811888SS SYI aN assili9P18 J11'fiii986S lly 
•4 1 I 18 MMI seleles ~~~· .488seiatisPI JII'9J19Biill8 

[l.anpage iR N(fY:IH type, iR braskats aad sressed eut aw 
-4elMiaas p1epesed l:ly A-1443-whi<Jh....weuJd....Nmain-in- -th&-law­
Wl~-propesala..J--

LangUQge in script and underlined are additions, not addressed by 
_A-1448, which would occur as a result o(ABBOciation propost118. 

~anf!age in regular type _an<! .. ~_d_~~~~ _are deletions, not. 
dreSsed by A-1448, which would occur as a result of Associat;_iQ!t_ 

proposals.] . 
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AN ACT to amend and supplement the "New Jersey Employer­

Employee Relations Act," approved April 30, 1941. (P. L. 1941, 

c. 100), as said short title was amended by P. L. 1968, (c. 303. 

1 BE IT ENACTED by the Senate and General Assembly of the State 

2 of New Jersey: 

1 1. Section 2 of P. L. 1941, c. 100 (C. 34:13A-2) is amended to 

2 read as follows: 

3 2. It is hereby declared as the public policy of this State that the 

4 best interests of the people of the State are served by the preven-

5 tion or prompt settlement of labor disputes, both in the private 

6 and public sectors; that strikes, lockouts, work stoppages and 

7 other· forms of employer and employee strife, regardless where 

8 the merits of the controversy lie, are forces productive ultimately 
I 

9 of economic a.lld public waste; that the interests and· rights of the 

10 consumers and the people of the- State, while not direct parties 

11 thereto, should always be considered, respected and protected; and 

12 that the voluntary mediation of such public and private employer- . 

13 employee disputes and procedures providing finality for the resolu-

14 tion of public employer-employee disputes under the guidance and 

15 supervision of a governmental agency will tend to promote 

16 permanent, public and private employer-employee peace and the 

17 health, welfare, . comfort and safety of the people of the State. To 

18 carry out such policy, the necessity for the enactment of the provi-

19 sions of this act is hereby declared as a matter of legislative 

20 determination. 

1 2. Section 3 of P. L. 1941, c. 100 (C.34 :13A-3) is amended to 

2 read as follows: 

3 3. When used in this act: 
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4 (a) The term "board" shall mean New Jersey State Board of 

5 Mediation. 

6 (b) The term .. commission" shall mean New Jersey Public 

7 Employment Relations Commission. 

8 (c) The term "employer" includes an employer and any person 

9 acting, directly or indirectly, on behalf of or in the interest of any 

10 employer with the employer's knowledge or ratification, but a labor 

11 organization, or any officer or agent thereof, shall be considered an 

12 employer only with respect to individuals employed by such orga-

13 nization. This term shall include "public employers" and shall 

14 mean the State of New Jersey, or the several counties and munici-

15 · palities thereof, or any other political subdivision of the State, 
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or a school district, or any special district, or any authority, com­

mission, or board, or any branch or agency of the public service 

including bistate agencies provided such coverage is permitted by 

the terms of fhe compacts establishing such bistate agencies. 

(d) The term "employee" shall include any employee, ~d. shall 

not be limited to the employees of a particular employer unless this 

act explicitly state otherwise, and shall include any individual 

whose work has ceased as a consequence of or in connection with 

any current labor dispute or becauSe of any unfair labor practice 

and wtJ\> has not obtained any other regular and substantially 

equivalent employment. This term, however, shall not include 

any individual taking the place of any employee whose work has 

ceased as aforesaid, nor shall it include any individual employed 

by his parent or spouse, or in the domestic service of any person 

in the home of the employer, or employed by any company owning 

or operating a railroad or railway express subject to the provisions 

of the Railway Labor Act. This term shall include any public 

employee, i.e., any person holding . a position, by appointment, or 

contract, or employment in the service of a public employer, except 

elected officials, members of boards and commissions, managerial 

executives and confidential employees. 

(e) The term "representative" is not limited to individuals but 

shall include lahor organizations, and individual representatives 

need . not themselves he employed by, and the labor organization 

serving as a representative need not be limited in membership to 

the employees of, the employer whose employees are represented. 

This term shall include any nrW!nization, agency or person autho­

rized or designated by a public employer, public employee group 

of public employet!S, or public employee association to act on its 

behalf and represent it or them. 

(f) "Managerial executives" of a public employer means per­

sons who formulate management policies and practices, and persons 

who are charg•~d with the responsibility of directing the effectua­

tion of such management policies and practices.( ,ex~ept that i~ any_ 

s_chool district this term. shall irlclud~ onl:,r the superintendent or 

other <:hief a~ministrator, and t~~-- -~~Wf~ _ [~a~e~~-~8-~~~~~J.. 
8Wfi6FiAte~rJnls of the district.) 
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(g) ·~confidential 'employees" of a public employer means em­

ployees whose functional responsibilities or knowledge in connec­
tion with the issues involved in the collective negotiations process 

would make their membership in any appropriate negotiating unit 

incompatible with their official duties. All employees of the com.: 

mission shall be considered as confidential employees. 

(h) "Superuisory employees" of a public employer means em­

ployees having the power to hire, evaluate, discipline, discharge, or 

to effectively recommend the same. 

(i) The term "negotiate in good faith" in public employment 

means the obligation of the parties to meet at reasonable times and 

make a genuin~ effort to negotiate with respect to grievances and 

terms and conditions of employment, or to the negotiation of an 

agreement, or any question arising thereunder, and the execution 

of a written contract incorporating any agreement reached if re­

quested by either party, but such obligation shall not compel either 

party to agree to a proposal or require the making of a concession. 
3. Section 5 of P. L. 1968, c. 303 (C.34:13A-5.1) is amended 

to read as follows: 

5. There is hereby established a Division of Public Employment 

Relations and a Division of Private Employment Dispute 

Settlement. 

(a) The Division of Public Employment Relations shall be 

concerned exclusively with matters of public employment related 

to determining negotiating units, elections, certificatio11s and settle­

ment of public employee [representative] representation questions 

and public employer-employee disputes, [and] grievance pro­

cedures, and unfair practice and scope of negotiation determina-

tions. For the purpose of complying with the provisions of Article 

V, Section IV, paragraph 1 of the New Jersey Constitution, the 

Division of Public Employment Relations is hereby allocated within 

the Department of Labor and Industry, and located ·in the city of 

Trenton, but notwithstanding said allocation, the office shall be 

independent of any supervision or control by the department or 

by any board or officer thereof. Notwithstanding the provisions of 

P. L. 1944, c.20 (C.52:17A-4,11,12,and 13), the commission shall 

have the power to appoint and employ a general counsel and such 

other attorneys or counsel as it may require, for the purposf• among 

other things, of giving the commission and the personnel of the Division 

of Public Employment Relatio":' legal advice on such matters arising 

out of their employment as they may from time to time require, of 

attending to and controlling all litigation, controversies and legal 

matters in which they may be a party or in which their rights and 

interests may be involved arising out of their employmen~. and of 

representing them in all proceedings or actions of any kind which 

may be brought for or against them in any court of this state arising · 

out of their employment, and with respect to all of the foregoing 

shall be independent of any supervision or control by the Attorney 

General, by the Department of Law and Public Safety, or by any 

division or officer thereof. This authority shall not be construed to 

empower any attorney of the commission to prosecute or assist in 

the prosecution of any unfair practice charge before the commission. 
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36 (b) The Division of Private Employment Dispute SeLtlemcnt 

37 shall assist the New Jersey State Board of Mediation in the 

38 resolution of disputes in private employment. The New Jersey 

39 State Board of Mediation, its objectives and the powers and duties 

40 granted by this act and the act of which this act is amendatory 

41 and supplementary shall be concerned exclusively with matters of 

42 private employment and the office shall continue to be located in 

43 the city of Newark. 

1 4. Section 6 of P. L. 1968, c. 303 (C.34:13A-5.2) is amended 

2 to read as follows: 

*4-.--3- 6. There is herehy established in the Division of Public Em-

4 ployment Relations a commission to be known as the New Jersey 

5 Public Employment Relations Commission. This commission, in 

6 addition to the powers and duties granted by this act, shall have 

7 in the public employment area the same powers and duties granted 

8 to the labor mediation board in sections 7 and 10 of P. L. 1941, 

9 c. 100, and in sections 2 and 3 of P. L. 1945, c. 32. This commission 

10 shall make policy and establish rules and regulations concerning 

11 employer-employee relations in public employment relating to 

12 dispute seLtlement, including procedures providing finality, griev-

13 ance procedures and administration including enforcement of 

14 statutory prov1s1ons concerning representative elections. and 

15 related \natters and to implement fully al.l the provisions of this 

16 act. The commission shall consist of [seven] three full-time mem-

17 bers to be appointed by the Governor, by and with the advice and 

18 consent of the Senate, with no more than two from the same political 

19 party. The Governor shall designate one of the members of the 

20 commission as chairman of the commission. [Of such members, 

21 two shall be representative of public employers, two shall be 

22 n~presentative of public employee organizations and three shall 

23 be representative of the public including the appoinll.>e who is 

24 designated as chairman. J Of the first appointees, one [two 1 shall 

25 be appointed for a term of 2 years, [two for a term of 3 years and 

26 thrl'e, including the chairman,] one for a term of 4 years and the 

27 chairman shall be appointed for a fixed term of 6 years co"espond-

2X ing to and concurrent with his appointment as a member of tlze 

2~) commission. 'l'lle chairman shall be its chief executive officer and 

:30 administrator. The other members of the commission shall be 

~n eligible to appointment to fill a vacancy in the office of chairman of 

~2 the commission. Members of the commission shall be eligible for 

33 reappointment. Their successors shall be appointed for terms of 

31 6 l31 years eaeh, and until their successors are appoint,ed and 

:~5 qualified, exct•pt that any person chosen to fill a vacancy shall be 

:36 appointed only for the unexpired term of the member whose office 

37 has become vacant. 

3H The [ mcmtwrs 1 clrmrman of the commission l. other than the 

3H chairman,] shall rec1~it.'1: an annual salary of $2,500.00 more than 

10 the ollzcr members u{ lire commission Lbe compensated at Lhe rate 

41 of $100.00 for each f>-hour day spent in attendance .., meetings and 

42 consultations and shall he reimbursed for ncc:essary expenses in 

4:l conn1·dion WII h Uw discharge of their duties t•xcepL thaL) who shall 

H rC'~<.'ive au Wlllual StJlary equal to that of a trial judge of the 

4 5 S!lpcrior Court lno co•nmlssion m•·mlll'r who rcn~iws a salary or 

46 other form of compensation as a representative of any employer or 
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*4* 47 

48 

employee group, organization or association, shall be compensated 

by the commission for any deliberations directly involving mem-

49 bers of said employer or employee group, organization or associa-

50 · tion. Compensation for more, or less than, 6 hours per day, shall 

51 be prorated in proportion to the time involved. 

52 The chnirmnn of the <~ommission shall he it.o; chief exf:'eutiVf' officer 

53 and administrator, shall devote his full time to the performance of 

54 his duties as chainnan of the Public Employment Relations Com-

55 rnission and shall receive such compensation as shall be provided by 

56 law. 

57 The tetm of'the member of the commission who is designRted as 

58 chainnan on the date of enactment of this act shall expire on the 

59 effective date of this act]. 

1 5. Section 7 of P. L. 1968, c. 303 (C.34:13A-5.3) is amended to 

2 read as follows: 

3 7. a. Except as hereinafter provided, public employees shall 

4 have, and shall be protected in the exercise of, the right, freely and 

5 without fear of penalty or reprisal, to form, join and assist a:ny 

6 employee organization or to refrain from any such activity; pro-

7 vided, however, that this right shall not extend to elected officials, 

8 

*1* 9 
*6* 10 

11 

12 

members of boards and commissions, managerial executives, .or 

confidential employees [except in a school district the term 

man~gerial executive shall 111ean the superintendent of schools or 

his equivalent,] nar L. except where established practice, prior agree­

ment or special circumstances, dictate the contrary,] shall any 

•s.---r3 superuisory employee [supervisor having the power to hire, discharge, 

14 discipline, or to effectively recommend the s~e.] have the right to 

15 he represented in collective negotiations by an employee organization 

16 that admits nonsupervisory personnel to membership, and the fad that 

17 any organization has such supervisory employees as members shall not 

1 R deny the right of that organization to represent the appropriate 

19 unit in collective n<'gotiations; and provided further, that, except 

20 whf're established practice, prior agr<'c~ment, or special circum-

21 stances dietat.e the euntrary, no policeman shall have the right to 

2:! join an employee organization that admits employees other than 

23 policemen to membership. The negotiating unit shall ht' defined 

24 with due r<'gard for the community of interest among the e~ployees 

25 conct'med, hut the commission shall not intervene in matters of 

2(i recognition and unit definition exeept in the event of a dispute. 

27 Representatives dt'signated or selcded by puhlk employet>s for 

2H the purposes of coll<•ctivc negotiation hy the majority of the Pm-

2~) ployees in a unit appropriate for such purposes or hy the majority 

30 of the employees voting in an election condudt•d by the commission 

31 as authorized IJy this act shall be the exclusive representatives for 

a2 collective negotiation concerning the terms and conditions of em-

33 ployment of the employees in such unit. Nothing lwrein shall he 

:~.~ l~onstrued t.o prcvf:'nt any offidal from meeting with nn t-mploye1• 

:JG organi~ation for the purposP of hearing the vi1•ws and requests of 

:Hi its m<•r'nhPrs in such unit so long as (a) the majority reprcstmt.ativc 

:n is informP.d of the meeting; (h) any changes or modifications in 

38 terms and conditions of t•mploymf'Itt arc made only throu~h nego-

:m t.iat.ion with the majority representative; and (e) a minority 

•lO or~anization shall not present or proeess grievances. Nothing 

41 herein shall he construed to deny to any individual employee his 
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42 rights under Civil Service laws or regulations. When no majority 

43 representative has been selected as the bargaining agent for the 

44 unit of which an individual employee is a part, he may present his 

45 own grievance either personally or through an appropriate repre-

46 sentative or an organization of which he is a member and have such 

4 7 grievance adjusted. 

48 A majority representative of public employees in an appropriate 

49 unit shall be entitled to act for and to negotiate agreements cover-

50 ing all employees in the unit and shall be responsible for represent-

51 ing the interest of all such employees without discrimination and 

52 without regard to employee organization membership. A majority 

53 representative of employees and a public employer or his desig-

54 nated representative have the mutual obligation to negotiate in 

·~ good fa~h. After the effective date of this act [Proposed] -/tN9--
56 ~ new rules or modifications of existing rules [governing] 
57 

58 
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79 

RO 

changing working conditions covered by a collectively negotiated 

agreement shall be negotiated with the majority representative 

before they are established. A collectively negotiated agreement 

may be in effect for a period not_ in excess of three years, The 

effective length of the collective agree_ment may be negotiated 

by the parties to the agreement. The collective agreement sha_ll 

contain the dat~ _ _E!!_'!!!_hic!!_!!__ becomes effective and the date on 

which it terminates. [In addition, the majority representative and 

designated representatives of the public employer shall meet at 

reasonable times and negotiate in good faith with respect to griev­

ances and terms and conditions of employment. 

When an agrE>ement is reached on the terms a.rtd conditions of 

employment, it shall he embodied in writing and signed by the 

authorized representatives of the public employer and the 

majority representative.] Public employers shall not be required 

to negotiate collectively any term or condition of employment 

concerning matters of intrinsic managerial policy or function or 

that contravenes any consitutional or statutory mandate. 

b. ( 1) Public employers shall negotiate written policies setting 

forth griE'vance procedures for the settlement on grievances arising 

out of the interpretation or application of the provisions of a 

negotiated agreement hy means of which their employees or repre­

sentatives of employees may appeal the interpretation, application 

or violations of [policies,} collective negotiation agreements, [and 
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81 administrative decisions affecting them,] provided that such 

82 grievance procedures shall be inr.ludcd in any agreement entered 

83 into between the public employer and the representative organi1.ation. 

*9*--s:f Such grievance procedures~ [may] may provide for binding 

85 arbitration as ·a means for resolving disputes, except (or those 

86 items or provisions in the agreement that the parties themselves, 

. 87 . by mutual agreement, specifically exclude from binding arbitration 

88 as a final step. N?twithstanding any procedure for the resolution 

89 of disputes~ controversies or grievances established by any other 

90 statute, grievance procedures established by agreement between 

91 the public employer and the representative organization shall be 

92 utilized for any dispute coveted by the terms of such agreement. 

93 (2) . the partie~ may agree on a procedure (or the selection of an 

94 arbitrator or arbitrators, including agreement on an appropriate 

95 agency to provide them with lists of arbitrators, or if they are . 

96 unabie to agree· on a procedure or agency, an arbitrator shall be 

97 selected from a list drawn from the commission panel of arbitrators. 

*10*98 (3) A party may utilize only one grievance procedure (or the 

99 resolution of a particular issue. 

100 (4) Any collective agreement entered into prior to the effective 

W1 date of this subsection shall not be subject to the provisions of this 

102 subsection. 

1 6. Section 1 of P. L. 1974, c. i23 (C.34:13A-5.4) is amended to 

2 read as follows: 

3 1. a. Public employers [Employers], their representatives or 

4 agents are prohibited from: 

5 (1) Interfering with, reStraining or coercing employees in the 

6 exercise of the rights guaranteed to them by this act. 

7 (2) Dominating or interfering with the formation, existence or 

8 administration of any employee organization. 

9 (3) Discri,minating in regard to hire or tenure of employment or 

10 any term or condition of employment to encourage or disco~rage 

11 employees in the exercise of the rights guaranteed to them by this 

12 act. 

13 (4) Discharging or otherWise discriminating against any em-

14 ployee because he has signed or filed an affidavit, petition or com-

15 plaint or given any information or testimony under this act. 

16 (5) Refusing to negotiate in good faith with a majority repre-

17 sentative of employees in an appropriate unit concerning terms and 

18 conditions of employment or employees in that unit or l'E'fu'ting to 
19 process grievances presented by the majority representative. 

20 (6) Refusing to reduce a negotiated agreement to writing and 

21 to sign such agreement. 

22 (7) VIolating any of the nllt•s and regulations estahlishcd by the 

23 commission. 

24 b. Public employee [Employee] organizations, their representa-

25 tives or agents are prohibited from: 

27 ( 1) Interfering with, restraining or coercing employees in the 

28 exercise of the rights guaranteed to them by this act 

29 (2) Interfering with, restraining or coercing a public employer 

30 in the selection of his representative for the purposes of negotia-

31 tions or the adjustment of grievances. 

32 (3) Re(using to negotiate in good faith with a public employer, 

33 · if they are the majority representative of employees in an appro-

34 priate unit concerning terms and conditions of employment of em-
35 ployees in that unit. 
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(4) Refusing to reduce. a negotiated agreement to writing and 

to sign such agreement. 

(5) Violating any of the rules and regulations established by 

the commission. 

c. The commission shall have exclusive power as hereinafter pro­

vided to prevent anyone from engaging in any unfair practice 

listed in subsections a. and b. above. Whenever it is charged that 

anyone has engaged or is engaging in any such unfair practice, the 

cqmmission, or any designated agent thereof, shall have authority 

tQ issue and serve upon such parties a notice of hearing, following 

the filing of a complaint by either party alleging [and cause to be 

~rved upon such party a complaint stating the specific l that an 

unfair practice, has been committed [charged) and [including a 

n,otice of hearing) containing the date and place of hearing before 

the commission or any designated agent thereof together with a 

copy of the complaint which has been filed; provided that no com­

plaint shall [issue l be filed based upon any alleged unfair practice 

occurring more than 6 months prior to the filing of the [charge) 

complaint unless the person aggrieved thereby was prevented from 

filing such [charge l complaint in which event the 6 months period 

shall be computed from the day he was no longer so prevented. 

In a.A.Y such proceeding, the provisions of the Administrative 

Procedure Act, P. L. 1968, c. 410 (C.52:14B-1 et seq.) shall be 

applicable. Evidence shall be taken at the hearing and filed with 

the commission. If upon all ttw evidence taken, the commission 

shall determine that any party charged has engaged ot is engaging 

in any such unfair practice, the commission shall state its findings 

of fact and conclusions of law and issue and cause to be served on 

such party an order requiring such party to cease and desist ffQm 

such unfair practice, and to take such reasonable affirmative action 

as will effectuate the policies of this act. All cases in which a 

l complaint and 1 notice of hearing on a [charge) complaint is 

actually issued by the commission, shall be prosecuted before the 

commission or its agent, or both, by the representative of the em­

l)loyce organization or party filing the L charge l complaint or his 

authorized representative. 

d. The commission shall at· all times have the exclusive power 

and duty, upon the request of any public employer or majority 

representative, to make a determination as to whether a matter in 

dispul.e is within the st:ope of collective negotiations {s'ifl t9 BIJSGi,'y 

W.•llfltbgr gr .Rot g sub,j9Gt is Iii rgqyirsd 9r psr:tRissius &1.49jssl 9( 

e9Uesli11e ~eg9tigfi91J!. The commission shall serve the parties with 

it.s findings of fact and conclusions of law. Any determination made 

l.>Y the commission pursuant to this subsection may be appealed to 

the Appellate Division of the Superior Court. 

c. The commission shall adopt such rules as may be required to 

regulate the conduct of representation elections, and to regulate 

the time of commem:ement of negotiations [and gf institution of 

impasse procedures l so that there will be Cull opportunity for 

negotiations [and th_e resolution of impasses) prior to required 

budget submission dates. 
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87 f. The commission shall have the power to apply to the Appellate 

88 Division of the Superior Court for an appropriate order enforcing 

89 any order of the commission issued under subsection c. or d. hereof, 

90 · and its findings of fact, if based upon substantial evidence on the 

91 record as a whole, shall not, in such action, be set aside or modified; 

92 any ·order for remedial or affirmative action, if reasonably designed 

93 to effectuate the purposes of this act, shall be affirmed and enforced 

94 in such proceedings. 

95 . g. For the purposes of this section the Division of Public Em-

96 ployment Relations shall have the authority and power to hold 

97 hearings, subpena witnesses, compel their attendance, administer 

98 oaths, take ~e testimony or deposition of any person under oath, 

99 and in connection therewith, to issue subpenas duces tecum, and to 

100 require the production and ex_amination of any governmental or 

101 other books or papers relating to any matter described in this 

102 section. Subpenas issued in proceedings under this section con-

103 cerning scope of negotiation proceedings shall be enforceable. in 

104 the Superior Court by commission application for compliance on 

105 notice. Failure to obey a subpena issued in unfair practice proceed~ 

106 ings under this section shall be punishable by the Superior Court 

107 in the same manner as like failure is punishable in an action pend­

lOB ing in the Superior Court, and the matter shall be brought. before 

109 the court by the commission. 

1 7. Section 6 of P. L. 1941, c. 100 (C.34:13A-6) is amended to 

2 read as follows: 

3 6. (a) Upon its own motion, in an existing, imminent or threatened 

4 labor dispute in private employment, the board, through the Divi-

5 sion of Private Employment Dispute Settlement, may, and, upon 

6 the request of the parties or either party to the dispute, must take 

7 such steps as it may deem expedient to effect a voluntary amicable 

8 and expeditious adjustment and settlement of the differences and 

9 and issues between employer and employees which have precipitated or 

10 culminated in or threaten to precipitate or culminate in such labor 

11 dispute. 

12 (b) (1) Whenever negotiations between a public employer and 

13 an exclusive n~prcsentative concerning the terms and conditions of 

14 erilployment shall reach an impasse, the commission, through the 

· 15 Division of Public Employment Relations shall, upon the\request of 

16 eith<•r party, or upon its own motion take such steps including tire 

17 assignment of a mediator as it may deem expedient to effect a 

18 volunt,ary resolution of the impasse. The cost of mediation shall be 

19 borne by the commission. [In the event of a failure to resolve the 

20 impasse by mediation the Division of Public Employment Relations 

21 is empowered to re(~ummend or invoke factfinding with recom· 

22 mendalion for seLLlement, the cost of which shall be borne by thE~ 

23 commission.) 
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*13*-- -24 (2) . .j.Jn-il:ul-~-0/.--4-~ to-resolw tlul-im~~ medi6tien,-· 

25 t'l8 D't•isia~a of PuPlic .EJl'iplQ)'mllqt- R8lsti9R&t st tl:le FB£fWe6t 9( eitfief' 

26 .psrty, shsU iRL'9As fsct[iRdiqg witl:l res9J:JHReRGsti9'1 {91 settlement ef-eU-
27 i&S,.SS ira di£1""1C rrnfess the 1"arfies reqch a uo'""'ney £9ff'enlt7Qt prigt fg 

28 the irrruiRC8 of the 1!Qct,fiqfljqg rsp9rt oqd rss9'R'R8Rded terms 9( 

29 sfltt'G'Rent F'Gct(iqdiqg sbgll be limitlld t9 th9se isswes that are witfiin 

30 the ril'lllired rcope of qgggtiGtio•u uql8rr thg pgrtills to ths {Qst{iRdi"fl 

31 ggrge to fgctfindjqg oq permjrsjue S!lbjectr of ne,gotiAtiORS rhg ~ 

32 9( !setfjAdi,., shall ~6 ~9rRe ~y the se'RmissieA lq the etJet~t 9{ 

33 Iii 69Jatit~WiR6 ,F.Qilure t9 resoh•e an impasse by meaRS of tbe 1'lrocedure 

34 set /91=th sl;>ot•c;o, IJRd t~otwithstsRdi~ag the fast that swsh pF8eeflwres Jaeue 

35 not bggq e:dJa"sted, thll pgrties shgll qotify the G91A'RiBBi9R t;Q flays 

36 prior to tlJe required budget submirsioR date of the public 8mplQ)•llr 

37 ss to y,r#:Jetber or ~aot they b&llll "'P=lllld 11p9~a s te'WI.i~asl p1=9eeflwre /Bf' 

38 _r:e&O/lliA6 tbe iss"es ia disp"te 4 "l' termjngl proced"re wut"a'l)• agreed 

39 

40 
41 
42 
43 

44 
45 
46 

UJ'OQ bJ' t're parties slya" be teduced to rutif{ng, pro"ide (.or lJ"alit)' 

itl mgglrjipg the issues in dis
1
nute qnd shall be S"bmitted to tiJe 

s9mmisrioR fgr appropgl,' Either party may notify the commis­

sion in writing in the event of a continuing failure to resolue an 

impa.~ by means of the media_~~--P~l!~~~~~--~_!__EJ~'!!!oue. 

NoUficatio; · shall include a S!!!__~~~'!_l!~ list~~--each o[__t_h_!!___terms and 

conditions of employment raised during collective negotiations that 

haue been agreed upon and the notifying party's position regarding 

___i1_ terms and conditions of employment not agreed upon . . 

*14*--;rB ((J) XermiRgl procedurt~s thgt~-QPproiHible iRslwde, ~wt shaU 

49 t~9t 11e Umi&ed t9 the {9ll9wiAg· 

50 ~s) Coqt•utioRgl grbi(r¥dioA of gtlmuettled items 

51 ~~~} 4:·~itFldH9R uqder wbiGh ehe swsrs ~Y sA sr9it'lJt9F9Tpst~el-

52 9{ sf'IJitmti:Hl;-~911(jAefl l9 s sh9iee ~etwee'l (1 }-the last 9f,!er 9{ the 

53 - t>'Rpl9yer sAfl f~) t 11e lsst 9{~r of the. empklyees' representatifle, ss s · 

54 si 'file pee "S§e 

55 -{e}---AFIHH64i9H-~~· -tluJ-~-.-is--cGn/ined--46 s-ehofc-e . · 

56 l~lweelrfl+-#le--lasl:- effer-4---lhe--emp.l9yer--mul{-~lhe·IBU·offer 6{ the 

57 eUJplo)'llfiS '-Upl'~iw,- QA.-4UJGIJ_ issug in dispule,-.wi.ih l~CisKHHHJ- · 

58 811 i66ue IJy ist"Ne-besi6.-

59 (fll} . '-f thflre is s {Qst,fiRder~t-wilk-1'~ lluJ.-

(iO ~~~~ parties may agree t9 sr~itretion unflef' NJhie.'Hhe---

61 -QWQI'i'J~lul (;(;mfined l9 a choice QITWng-thr.eepositiom;-;-( 1)-the-last-- · 

62. 4/~4/--~Jul- employer -QS -~ single-~e. (2). t4--W&t-6f{.Ef!--6{--t~ 

63 -~~· r8pesseRta~--4-~~;--.Q1!-43-f--#le--loot!inflef''s 

64 -~·4UiAflle-~---

65 #}--~ is-41-fooi(~'s-Up<Jrt with .-the-Mconu~eqdati9n ~ ---

66 ~-~-lUB- issu11s iA dispute, llw-paTtUis-~TU~y.-4{P66-·l9 sr9itrsti9~ w~der 

67 tiJIHeh--tll~-6IIHJI'd w9wld -he G9RfjRed t9 s sbeise ~~~6m--

68 ~-~~-fli-tlw-lust-o{f#-4/tlu?-~y.er:Oil-the:-4ssue; · 

69 (~J-~ employee- Ft!~ntatWe-'s lo&l--6/{eF--en-i-he---issw.-or- (.a-)-lhe- -· 

70 -{aG~~ommendation on the isf;we, 
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98 
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(f) 4.1"~itr.stigq wqusl" 141hiGb the QWQI"d gq tbs eggq9miG isswes-4A-· 

dispwts is G9A{iAsd 19 a sb9ise betweell'i (1) tile 166t 8/leF 8( the emphJ)e" 

oq t~s scot~omit: irrrrse ss s siAgls paebf11116 sllis (a) the empl8)ee 

r.spr4risAtsti,•s's kist gffgl" 9A the es9A9mis issues Qli s siAgle pse,.sge; sllifl, 

·gq SA)' AO'JeCO'JOr.Ais iSSI'SS iA diiJ1Ul81 the SWar:d is G9R{it~ed 19 S Gh9iGfl 

B8,l618SA {J) the lest 9{f.eF 9( tbs e1Rpl9~'9F 911 essb iNWS ill aispwte fillS 

~) tbs·empl9)'88 llfl'PF6BflAtatille'slsst 9(/sr 811 tlist i6swe. 

(4) 'l'hs fgll9wi11f J11=9seflwJ:B sbsll 9s wtiliilss if Jlsrties (sil t8 tlfFSe 

911 s ter:~~Rilla1 prossdm·e fgr tbe seUlsJIUIAt 9{ sA iJJJ]1aB&e dis]1Yte · 

seeep16llle teHNillsl pr:eGsdYFS 9() da)'li J11'i91" t9 tbe publiG smpl9)'91"'s 

#JuEiget sw9Missio• date, R9 Is tel" that~ the sfg,:ssgid time tbs parties sbgll 

sspsi!Qtel)' &9 A9ti(y tbs s9mJAililii9A iA wl'itiAg, iAdiesti11g sll issweB iR 

flispwte sAd tbs FSssoqs fgr tbsi1= iAsl1ility t9 apes EHl tbe pr:eeeflwre. ~be 

swl1slslase 9( s lilrittsq R9ti(iGati91a sball Aot pro11ids tbs 11ssis fsr sA~' 

&els~· ;,. ef,!eetwsti~~g tbs p1=911isien.s ef tbis sw9seetieR.} 

(3)~,Upon receipt of such notification from either party /.Qr-
9A lbs eoJJJJJaissiot~ 's 9U'A HmotioPJ}, the procedure to provide finality 

for the resolution of issues in dispute shall be binding arbitration under 

which the award on {&be eeeJ~teJAieJ all issues in dispute shall be 

confined to a choice between: ( 1) the last offer of the employer on 

~~issues as a single package and {2) the employee representative's 

last offer, on such issues, as a single package [;sAd, 9A tbs A9fileS9A9JJais­

issues it~ dispute, the awsr:d shall ~e G9t~/iAsd t9 s eheise betweeA:(l) 

tbs lest 9{{.8r 9( tils srAPloysr OA seGh issus it~ dispute s11El (a} tbe 

S1A}11gyss r:sprsseA hdiL•e 's lsst off-B~" gq susb issue/. 

(4) -It&#- The commission shall take measures to assure the 

selection of an arbitrator [9r gr~itr.storsj {rom its special panel of 

arbitrators. Appointment of an arbitrator to the commission's 

100 special panel shall be for a 3-year term, with reappointment 

101 contingent upon a screening process similar to that used for 

102 determining initial appointments. 

103 (5) -l:fS)l (a) Prior to the arbitration proceedings, the parties shall 

104 submit to the arbitrator [91" tr:ipartite pgt~el 9{ sl"bitr.sto~!. pursuant 

~to the rules· and procedures established by the commission, their final 

*14* 106 offers in [two sepgr.ste pgrts· (1)/ a single package containing all the 

107 {ee9Jit91Ai9/ issues in dispute. !s.Afl (~) the iRdit•idusl issues iR dispute 
108 ROt iAG'"ded jq fhe eCO'JO'AiC pgci:IQIJS1 (lQCQ Sflt. 1fQrth S9p9r.slfl3' B)' 

*19"'*-"""1,..,.0""9~~ 1{ the parties mutually agr_ee upon the duTYJ,tio..!!..!!f_ the_~iJlard_1Q!_ · 

110 a period not to exceed two years, then such agreement shall be reduced 

111 to writing,signed by the parties' representatives and submitted to the IJT- .. 

112 bitrator for incorporation in the award prior to the arbitration proceedings. _ 

113 .[fb) .Jn tJU~- gUimt- of -4- dispu.le, .. ..t~w ~ .siuJU .hfwe the 

114 --pewM- kl- dsci<U- wJUch issues iM'4l economU:- Issues. Economk ··issue& 

115 ~-~ it.ems. UJh.ich_Jw.ue ..a. .di.r.:ect..relation. .. to .employee. -inco1m1 

116 iRGludi"lf~~-haurs.il1Idalitm to earnings, and~-{orms-· 

117 9{ sompetrSfdtiatJ grcclJ gs paid mmtiotJ, pgid hgJidgys, health s11El Melliesl · 

118 ·ittffuaRee;--BIUl e#uJT 6oonomw beM{i~yee&:-/--

-11-
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*15* --rrrr- (b) ~ Throughout formal arbitration proceedings the chosen 

-----1lQ. arbitrator {9r psrud 9( sr:f1itr&t9rs/ may mediate or assist the parties in 

*16*----r2T" reaching a mutually agreeable settlement. At any time before the 

*17* 

122 rtJndering of an award, the arbitrato!, i[J!.e is of t!_z_e__().pinion__!_~~!.!! __ wouL.~­

. be useful or beneficial to do so or in any case in whi~-~-~!!.!! .J!.arties 

mutually request, may remand the dispute to the parties for furthe':__ 

collective negotiations for a period not to exceed three weeks. The 

123 

124 

125 
·---·~·-···--·--------·- -----·---~-------··· ---··· -·····-···--

126 arbitrator shall notify the commissio_'}-__ ()[__~~-1! ~e_m~n_c!.: . 

127 (c) The (lrbitrator shall call a he~ring if requestec!J!J_*!_i.!_h_~P..l!!.!L 

128 to begin within 1.5 days of his appointment and give reqsonable notice 

129 of the time and place of_ the hearing: __ '!_he hearing conducted by the 

. 130 arbitro.J~_m.C!1. -~~--a~jo~~-e~ [ro_m _tiTrle to t_i"!e, -~¥_t, u.~lf!_ss_p~~e!!v.'!!. .. 
131 agreed by the parties, shall ~~!!~~~e_c!_ !Jlit~~n. _3_(!_ ~~X~_!!( __ !~~- time __ 

132 of its commencement. 

133 (d) The arbitrator may administerE_O~h_~. _re_C[!l__!!'_~_!~e__l!!_~'!..c!~!.'C:~ .. C!.f __ 
134 witnesses and the production of such books, papers, contracts, agree-

135 melits and documents as may be deemed b~ him mate~ia_~.-~o a j~~-

136 !!_etermination of the issues in dispute, and for ~uch purpose may iS§ue 

137 subpoenas. 

*18* 138 (e) ff&#. Arbitration shall be limted to those subjects that are 

139 within th~ required scope of collective negotiations.(, Heept #1111 l,.e. 

140-~ submit to griJi~~~-pe~'­

___1!!_ swlljeets 9{ RS#fOtigtioA J .. 
*156 142 (() --ffeff The decision of an arbitrator {9r ps~el 9{ srbitr:ato~1 

*19* 143 shall be in writing and include a statement listing the final q(fers_ 

144 of the parties on all issues in dispute, an opinion and an award, which 

145 shall be final and binding upon the parties and shall be irreversible, 

146 except where there is submitted to the court extrinsic evidence upon 

147 which the court may vacate, modify or correct such award pursuant to 

148 N.J.S. 2A:24~7 et seq. or for failure to apply the factors specified in 

149 subsection b . .fFJ.# (6) below. Th(} award of the arbitrator shall in no 

150 event exceed a period of one year from the termination date of the most 

151 recent or current collective negotiation~_!!gre~me~-~~_!!_~_lf_t.!!_~~f!..has been_ 

152 no previous collective negotiations agreement, then for a period not to 

15:1 exceed orw year from the date of l_!!_~Ward of the arbitr(Jtor. This ~c;ltall 

154 !!c~~ !wwe~~!: _ _l!.'.l!_~l_!lde the parties from ,~~!uallJ _agrcei'.zg ~P~_n_Y_!!:_ 

155 ~uration of an award for ~!!.~!!~~ !JC~t _t_<!._!_~-~f!~~--~~9_1~~~-Jrom~~ 
156 termination date of tile most recc>nt or current collective negotiations 

157 .!!lf.!_e_€_T!_Il!'~!~ _C!~ if t_'!_i!r.e _!!_ll!_ been_!!_()_ p~e_yj!!__'fS collective negotiations agree-_. 

158 merit then for a period not to ~x_c_e_e.!L~!:~JO years from the date of the 

~ award of the arbitrator~ 

ltiO (g) -fff-}f- The parties shall bear the costs of arbitration subject to 

161 a fee schedule approved by the commission. 

*15.--11)2 (6)4P+/- The arl1itrator (.9r psru1~ 9{ sr:IJdrr•t9r:sj. shall decide the 

163 dispute• based on CJ reasonuMe determination of the issues, giiJing due 

16-1 wei~:ht to those fac~tors listed below tlzat are judged relevant for the 

Hi5 resolutum of tlw specific cJi.o;pate: 

166 (a) The interests and welfare of the public. 

167 (b) Comparison of the wages, salaries, hours, and conditions, 

168 of employment of the employees involveq in the arbitration 

16H 
170 

171 
172 

173 

proc1~editzgs with the wages, hours, and conditions of employ­

ment of other employees performing the same or similar 

services and with other elnployees generally: 

( 1) In public employment in the same or similar comparable 

jurisdictious. 

-12-
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174 

175 

176 

177 

178 

179 

lKU 

181 

182 

183 

184 

185 

186 

187 

188 

189 

190 

191 

*13...-nJr 

(2) In comparable private employment. 

(3) In public and private employment in general. 

(c) ·The overall compensation presently received by the employees, 

inclusive of direct wages, salary, vacations, holidays, excused 

leaves, insurance and pensions, medical and hospitalization 

benefits, and all other economic benefits received. 

(d) Stipulclliolls of tlw 1m/tic•s 

(e) 'fhe lawful authority of tile employer. 

(f) The financial impact on the governing unit, its res1dents and 

taxpayers. 

(g) The cost of living. 

{h) The continuity and stability of employment including seniority 

and tenwe rights and such other factors not confined to the 

foregoing which are ordinarily or traditionally considered in 

the determination of wages, hours, and conditions of employ­

ment through collective negotiations and collective bargaining 

between the parties in the public service and in private employ­

ment. 

(7) 4##1- A mediator, {jsst!iRfieF-,} or arbitrator while function-

193 ing in a mediatory capacity shall not be required to disclose any files, 

194 records, reports, documents, or other papers classified as confidential 

195r. received or prr.pared by him or to tesify with regard to mediation con-

196 ducted by him under this act on behalf of any party to any cause pend-

197 ing in any type of proceeding under this act. Nothing contained herein 

198 sha~l exempt such an indivual from disclosing information relating to 

199 the commission of a crime. 

200 J1Q ff9H- 'l'lre provision of this subsection[G(I'I''fl'f!AiAg tsr:J?JiAlJI pr:g . 

201 eetiww} shall apply to all negotiations for new agreements, renewals 

202 of existing agreements, or reopener provisions of existing agreements that 

203 are or shall become effective during tlzc first full fiscal year of the public 

204 employer after the ef{ecti11e date of this subsection. 

*2o*--w5" (9) The provisions of this subsection shall exp_ire three__y_f!ars after 

206 the effective date of this subs.ection. 

207 (c) The board in private employment, through lht· Division of 

208 Private Employment Dispute Sctllf'nwnt, and the commission in public 

209 employment, through tht• Division of Public: Employment Relations, 

210 shall take the following steps to avoid or terminate labor disputes:(!) to 

211 arrange for, hold, adjourn or rt'convcne a conference or conferences be-

212 tween the disputants or one or more of their represc~tat.iv'~" <>{" any of 

213 lht•m; (2) to invite the disputants or their representatives of any of them 

214 to attend such conference and submit, either orally or in writing, the 

215 grievances of and differences between the disputants; (3) t.o discuss such 

216 grievanct•s and differ«.>nces with the disputants and their representatives; 

217 and (4) to assist in uegotiating and drafting agreements for the adjust-

218 nwnt in scttl(•tnent of such grievances and differences and for the termin-

219 ation or avoidance, as the case may be, of the existing or threatened 

220 labor dispute. 

221 (d) The commission, th.rough the Division of Public Employment 

222 Relations, is hereby empowered to resolve questions conn~rning repres-

223 scnlation of puhlic •·mployces hy conducting a secret ballot «.>lection or 

224 utilizing any other appropriate and suitable method designed to a-;certain 

225 the free choice of the employee:>. The division shall dt~cide in each in-

226 stance whieh unit of Pmployees is appropriate for collective negotiation. 

*21 * 227 providt~d that,l,excPp.!:__~~<:.t"~ '-~~~~~t~9 _ _Er __ established prac~ice, prior 

228 agreement, or sp!!t:ial circumstances,] no unit shall b(• 
-M·-- • 0 ......... --• ·-•• 0 ··-- • -.---
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*21* 229 appropriate which inCludes [(1)] both supervisors and nonsupervisors 

230 nor, except where dictated by established practice, prior agreement, or 

231 special circumstances, shall any unit be appropriate which includes 

232 't(2)]_ .!.!!.. both professional and nonprofessional employees unless a 

233 majority of such professional employees vote for inclusion in such unit 

234 or [(3) 1. (2) hoth t~raft and nonc:raft t!r'llJ>Ioye('S unless a majority of such 

235 craft employees vote for inclusion in such unit. 

236 All of the powers and duties confe~red or imposed upon the division 

237 tbat are necessary for the administration of this subdivision, and not 

238 inconsistent with it, are to that extent hereby made applicable. Should 

239 formal hearingS be required, in the opinion of said division to determine 

240 the appropriate unit, it shall have the power to issue suhpenas as de-

241 scribed below, and· shall determiJte the rules and regulations for the 

242 conduct of such hearing or hearings. 

243 (e) For the pl(rposes of this section the Division of Public Em-

244 ployment Relations shall have the authority and power to hold hearings, 

245 subpena witnesses, compel their attendance, administer oaths, take the 

246 testimony or deposition of any person under oath, and in connection 

24 7 therewith, to issue subpenas duces tecum, and to require the production 

248 and examination of any governmental or other books or papers relating 

249 to any mltter described above. Subpenas issued in proceedings under 

250 this section shall be enforceable in ·the Superior Court by commission 

251 application for compliance on notice. 

252 (f) In carrying out any of its work under this act, the board may 

253 designate one of its members, or an officer of the bodd to act in its 

254 behalf and may delegate to such designee one or more of its duties 

255 hereunder and, for such purposes, such designee shall have all the powers 

256 hereby conferred upon the board in connection with the discharge of 

257 the duty or duties so delegated. In carrying out any of its work under 

258 this act, the commission may designate one of its members or an officer 

259 of the commission to act on its behalf and may delc~ate to such des-

260 i~nee one or 111ore of its duties hereunder and, for suc:h purpose, such 

261 designee shall have all Of the powers hereby conferred upon the com, 

262 mission in connection wilh the discharge of the duty or duties so dele-

263 gated. 

264 (g) The board and eommission may also appoint and designate 

265 olher persons or groups of persons to act for and on its behalf and may 

266 deiE'gate to such persons or groups of persons any and all of the powers 

267 (:onferred upon it by this act so far as it is reasonably necessary to ef-

268 fecluate the purpos<'s of this act. Such persons shall serve without com-

269 pcnsation but. shall he n!imhursed for any necessary expenses. 

270 (h) The personnel of the Division of Public EmploymeQt Relations 

271 shall include only individuals familiar with t}le field of public en:tployee-

272 management relati\>ns. Tlw commission's determination that a person 

273 is familiar in this field shall not be reviewable by any other body. 

1 8. Section 7 of P. L. 1941, c. 100 (C.34:13A-7) is amended to 

2 read as follows: ' 

3 7. Whenever a controversy shall arise between [anj a private 

4 employer and his t!mployces which is not settle.d either in conference 

5 between representatives of the parties or through mediation in the 

6 manner provided by this act, such controversy may, by agreement of 
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7 the parties, be submitted to arbitration, one person to be selected by 

8 the employer, one person to be selectet:l by the employees, and a third 

9 selected by the representatives of the employer and employees, and in 

10 . the event of any such appointment or selection not being made upon 

11 the request of the parties in the controversy, the department may select 

12 the third person to arbitrate the matter submitted; provided, however, 

13 that the failure or refusal of either party to submit a controversy to ar-

14 bitration shall not be construed as a violation of the policy or purpose of 

15 this act, or of any provision thereof, nor shall failure or refusal to arbi· 

16 trate constitute a basis for any action at law or suit in equity. 

1 9. Section 10 of P. L. 1968, c. 303 (C.34:13A-8.1) is amended to 

2 read as follows: 

3 Nothing in 'lhis Act shall be construed to annul or modify, or to 

4 preclude the continuation of any agreement during its current teriils 

5 heretofore entered into between any public employer and any employee 

6 organization nor shall any provision hereof annul of modify any pension 

*22* 7 statute or statutes of this State. .Jt is the right of any public employer to 

8 determine the standards of services to be offered; determine school and 

9 college cu"icula; determine the standards of selection for employment; 

10 direct its employees; take disciplinary action; maintain the efficiency of 

11 operations; determine the methods, means __ a!':~. p~~~on~el ~l-~-~fi?_~. 

12 operations are to be conducted; determi_!'!~ .!!!.~-~-onte_'!!_..£[ }<.>.!!_ cla~fi· _ 

13 cations; take all necessary actions to carry out its mission in emergencies; 

14 and exercise complete control and discretion over its organization and 

15 the technology of performing its work. Decisions of any public employer 

16 on the aforesaid matters are not with the scope of collective negoti· 

17 ations. 

--1- 2.£:._[~ Section 12 of P. L. 1968, c.303 (C.34:13A-8.3) is amended 

2 to read as follows: 

3 

4 

5 

6 

7 

*13* -8-

9 

10 

11 

12 

13 
14 
15 

1 

2 

3 
4 

5 

6 

7 

8 

9 

10 

11 

12. The commission in conjunction with the lnslilut.e of Managt•· 

ment and Lahor Relations of Rutgers, The Stale University, shall: 

develop and maintain a program for the guidance of puhlic employees 

and public employers in employee-management relations[ ,to}; provide 

for tile objective collection, analysis, and publication of data and ap· 

plication thereof; provide for the training of mediators[,fastfiRa(lr:s/­

and arbitrators; provide technical advice to puhlic employees and public 

employers on employee-management programs( ,to]; assist in the devel­

opment of programs for training employee and management personnel 

in the principles and procedures of consultation, negotiati~n and the 

settlement of disputes in the public Sl~rvice[ ,] ; and provide for the train­

ing of employee and management officials in the discharge of theitr em­

ployec-mana~ement relations responsibilities in the public. interest. 

!J._. [10. 1 (New section) (a) There is hereby established in the 

Division of Public Employment Relations a Council on Public Employ­

ment Relations, which shall consist of eight members, appointed by the 

GovPrnor, hy ami wit.h the advice and coJ}scnt of the Senate, four of 

whom shall be rcpn•st~ntaLive of puhlic employers and four of whom 

shall he representative of public employee organizations. Of the first 

appointees, one representative of public employers and one represen­

tativt! of employee organizations shall be appointed for 1 year, one 

rcprcst>ntativc of said interests shall be appointed for 2 years each, 

and two represcnt.aLives of said interests shall he appointed for 3 years 

each. Their successors shall be appointed· for terms of 3 years each. 
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l:l Members of the council shall be eligible for reappointtnent. 

13 (h) A majority of the membership of the eouncil shall constitute 

14 a quorum for the transadion of council business. 

15 (c) The council shall meet with the coinmission at l£!ast four times 

16 a year. 

17 . (d) The employt~r representatives shall l:hoose a chairman and 

18 the reprcsentativ(•s of employee orgat1iz:1tions shall ehoose a chair-

19 man, who shall serve as cochairmen of the council, alternating in chairing 

20 meetings of the council. 

21 (e) Members of the council shall serve without compens:ation, 

22 but may be reimbursed by the State for necessary expenses incurred 

23 in the discharge of their duties. 

1 _!!_(11.) (New section) The council shall (a) help to promote the 

2 tlffective functioning of collective negotiations in public employment 

3 in the State; (b) assist the commission in its selection of panels for ad 

· *13*--4- hoc mediation, [bGtYau.liRH1 ] and arbitration under the jurisdiction 

5 of the commission; (c) aid in tlw settlement of individual disputes; 

6 (d) review the administration of the "New Jersey Employer-Employee 

7 RelatioQs Act," induding the commisSion's rules and regulations, and 

8 advise tlw commission regarding desirable changes in the administration 

9 ruld enforcement of said act; and (e) recommend to the Governor and 

10 Lcsiglatilre ani amt~mJmcrits to said ad that it deems advisable. 

1 1.1. 112.1 Scelions 1 to ~ 6 and 8 to ( 11) !_! of this act shall 

2 take eHect. 30 days after the enadment of this act. The terms of the 

3 members of the Public Employment Relations Commission in office are 

4 terminated on the effedive date of sedion 4. [Sections 5 and J Section 7 

5 of this act shall take effect 60 days aftt>r the enactment of this act. 
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GERJ.LD L. DORF 

THOMAS J. SAVAGE 

STANLEY SCHWARTZ 

LAW OFFICES 

GERALD L. DORF 
A PROFESSIONAL CORPORATION 

2376 ST. GEORGES AVENUE 

RAHWAY, NEW J~RSEY 0706'5 

12011 574-9700 

TO: State of New Jersey 

17 ACADEMY STREET 

NEWARK, NEW JERSEY 07102 
12011 (;24·7171 

2 KETfLE CREEK RO/\D 

FREEHOLD, NEW JERSEY 07728 
12011 431·3333 

REPLY TO RAHWAY-

~iarch 26, 1976 

Assembly Labor, Industry Professions Committee 
State House 
Trenton, New Jersey 08625 

Re: Public Hearings on Proposed Assembly Bill No. 1448 

My name is Gerald L. Dorf. 

Thank you very much for affording me the opportunity 

to present this position paper to you. For your information, I 

have had nineteen (19) .years of labor relations experience re-

presenting management interests in both the 'riva.te and public 

sectors including municipalities and school boards. 

:i: am Labor Relations Counsel to the New Jersey State 

League of Municipalities and counsel to the Lea.gue's.PERC 

Committee. I represent the League and its Committee, which is 

chaired by the Honorable Herbert H. Bennett, Jr., Mayor of the 

Village of Ridgewood.* In the interest of time and your full 

agenda, I will comment briefly only upon the major sections 

of the proposed bill. 

*See Schedule of PERC Committee attached. 
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I. Introduction 

The League represents 562 municipalities in the 

State of New Jersey. All of these municipalities, as public em­

ployers, are subject to the provisions of Chapter 123 of the Public 

Laws of 1974 and their taxpayers must bear the cost of agreements 

which are negotiated thereunder or which may be imposed under the 

provisions of Assembly Bill No. 1448. 
\ 

Since the enactment of Public Employer-Employee 

Relations Act in 1968, many municipalities have experienced 

serious problems arising out of various insufficiencies of the 

Act. The.League has been on record for several years requesting 

a comprehensive revision of the PERC law and suggested a number 

of specific amendments felt to be necessary to provide a fair 

and workable mechanism for collective bargaining and for the 

reconciliation of labor disputes. Many of these recommendations 

of the League were ultimately incorporated in S-1087 (Chapter 

123 of the Public Laws of 1974). 

The proposed legislation before your Corrunittee 

today seeks to make additional changes in the existing law, 

many of which the League feels are either unwise, unwarranted 
' 

or both. The balance of this statement will deal with those areas. 
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II. Impasse Resolution (Interest Arbitration) 

A. The 1974 amendments to the PERC Act provide 

for several changes which add new ingredients to the collective 

bargaining process ~nd should, in our judgment, have been helpful 

to make that process work. The Commission was directed to establish 

a timetable for negotiations so that the negotiations including 

impasse procedures could reasonable be expected to be concluded 

prior to "the budget submission date". 

The timetable which the Commission established 

though well intended., proved to be totally unworkable. The parties 

were given thirty (30) days from the commencement of negotiations 

in which to reach a settlement prior to the appointment of a mediator. 

The parties were allowed no more than two (2) 

sessions in mediation in which to work out an agreement and such 

sessions were required to be held in a period not to exceed thirty 

(30) days from the mediator's appointment. If no agreement was 
\ 

reached through the mediation process, then the parties would 

automatically proce~d to a single fact-finding session. 

The PERC Study Commission in its report 

utilizes statistics, specifically Table No.· 1, at page 32 to show 

that there was a substantial increase in mediation and fact-findings 

in 1975/76. As ~ result the parties were often placed in mediation 

prematurely prior to a clear delineation of the critical issues. 

Thereafter, the parties once again found themselves forced in-

exorably to the next step, i.e., fact-finding, with far more issues 

open than normal. The enforcement of the unrealistic timetable 

resulted in either a lack of or pro forma negotiations as the parties 
11.0 -
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• raced through the process in order to meet the deadlines. In 

practice, most profession~! representatives of both management 

and labor ignored the tinetables. From my own personal experience 

in negotiating hundreds of labor agreements over a nineteen (19) 

year period, I know of no negotiations which have been concluded 

in a mere thirty (30) days. Most often the issues are barely 

clarified at that juncture. The present timetable should be 
\ 

expanded and also made permissive so that either party may invoke 

·the impasse procedures of PERC when in the judgment of the party 

or parties jointly it is desirable to do so. 

Another contributing factor to the significant 

number of impasses in public sector collective negotiations in 

1975-76 was the high degree of uncertainty with respect to the 

financial resources of State and local government, as well as 

school boards. All forms of government in New Jersey were, 

therefore, uncertain as to their financial resources to meet 

governmental functions including possible labor increases. Thus, 

negotiations for a period of many months throughout the State were a 

a virtual standstill (and to a degree remain so) while th~ parties 

await final determination from the Legislature with respect to 
' 

funding. This factor, of course, contributed to the significant 

rise in the number of mediation and fact-finding cases. 

In view of the foregoing factors, we strongly 

disagree with the conclusions of the PERC Study Commission, insofar 

as those recommendations include drastic changes in the-present 

bargaining system. 
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B. Mediation 

In his statement of March 5, 1975 to the Public 

Employer-Employee Relations Study Commission, PERC Executive Direc-
' 

tor Jeffrey B. Tener noted that during fiscal years 1973 and 1974 
I 

I 

PERC had received in excess of seven hundred (700) requests for 

mediators and that approximately seventy-five percent (75%) of these 

impasses were resolved through mediation. The aforementioned statistic 

represents abigh success factor and should not be lightly dismissed 

by those who would urge upon this Conunittee and the Legislature wide 

ranging changes in the present impasse procedures. 

Mediation is inherently a private process 

although, the results of mediation efforts are, of course, public. 

When successfully employed mediation remains hidden from the public 

view. Probably the principal reason that relatively little has 

been written about mediation may be attributed to its success 

and to the "privateness'' of th.~ process. \ 

A statistical review of the labor agreements 

in the State indicate that hundreds of contracts are negotiated 

annually either solely through the negotiations process or in 

combination with mediation and without the necessity of even re-

sorting to fact-finding. Since public sector collective negotiations 

is a relatively new process to the State, it is hoped that the 

maturation of the process in the coming years will result in more 

astute bargaining by both the public employers and public employee 

organizations with less attendant conflict than has heretofore 

occurred. In our view, the proper utilization of experienced and 
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competent mediators is probably the key to the successful re-

solution of impasses in the public sector. Certain recommen-

dations in this regard will be enumerated below. 

C. Fact-Finding 

Those impasse disputes which are not resolved 

at the mediation level proceed to fact-finding and are most often 

resolved at this level. Much of the past success of fact-finding 

has come as a result df the input of sophisticated negotiators 

on both sides as well as skillful neutrals \-lho have often been able 

to "mediate" a fact-finding dispute. Thus, many fact-finders 

seek to reduce the number of open issues by mediat·ing them while 

others at the request of the parties or upon their own initiative 

present their fact-finding report both in writing and orally to the 

parties in ~n effort to persuade them as to the intrinsic fairness 

of the reports and recommendations. Finally, some fact-finders 

write their reports and recommendations and bring such reports 

and recommendations to a conference with the parties but do not 

distribute same. Thereafter, they seek to further narrow the 

differences and indeed gain agreement through mediation efforts 

prior to presenting the fact-finding report which has already been 

drafted.· 

The utilization of fact-finding is limited 

only by the skill and imagination of the parties, not to mention, 

of course, the goodwill of both sides. While it is true, that 

quite often fact-finding reports are not accepted in whole, they 

also most often become the basis of further negotiations which ulti"-
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mately leads to a resolution of the differences between the 

parties. The "name of the game" is still settlement, that is, 

the pragmatic approach to labor relations. I do not consider it 

. ' a "failure" of the fact-finding process by virtue of the fact 

that significant numbers of fact-finding reports are not accepted 

in whole by the parties. These reports at a minimum leave the 

parties to re-evaluate their positions in light of an analysis 

made by an independent third party and, thereafter, ultimately 

lead to resolution of the disputes. 

D. PERC'S Case Load for Disputes Settlement 

The dispute settlement activities of the Public 

Employment Rela.tions Commission during the past six (6) years 

are noted in Table 1 below which has been extracted from the 

Study Commission Report at page 32: 
July-

Type 1969 1970 1971 1972 1973 1974 1975 Oct.l974 

Mediation 143 281 337 332 336 387 609 84 

Fact-finding 27 99 109 105 130 \114 232 35 

·July-
Oct.l975 

123 

112 

The table shows a remarkable degree of stability in 

case load during the fiscal years 1971, 1972 and 1973 after initial 

"newness" of the law had worn off. 

In 1974 there was approximately fifteen percent 

(15%) increase in mediation cases but a corresponding ten percent 

(10%) decrease in the number of fact-finding cases. Thus, for a 

four (4) year period there was remarkable degree of stability in 

the case load for disputes settlement handled by PERC. 
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1975 witnesses a tremendous jump in the case load 

both as to mediation and fact-finding with mediation nearly doubling 

and fact-finding more than doubling. As noted above, the increase 

in case load is attributable to several factors. First, to the 
\ 

unrealistic timetable for bargaining established by the Commission 

imposed mediation upon willing or unwilling parties to the process 

by the mere passage of ·time. Fact-finding was likewise imposed 

' upon the parties by the passage of time in the event that they 

were unable to settle their differences during the mere two (2) 

mediation sessions permitted to_the partieso 

The current year has witnessed a dramatic rise 

in the number of cases going to fact-finding which I would attribute 

in great part to the "no cost" nature of the fact-finding process. 

In addition, more municipal and other public sector employees have 

organized during recent years and thus the "case load" of the 

PUblic Employment Relations Commission has naturally increasedo 

Finally, in conformance with the unrealistic timetable for bargaining 

established by the Public Employment Relations Con~ission, parties 

have been either in mediation, or fact-finding whether or not they 

wish to be so due to the "mere passage of ti~"· 

Table 1, if anything, establishes the overwhelming 

success of the mediation process. If we look at the years 1969 

through.l975, _we see that approximately two-thirds (2/3rds) of the 

negotiations which proceeded to mediation were resolved at that 

point. The remaining one-third (l/3rd) passed on to the process 

·of fact-finding. It would be interesting to speculate how many 

negotiations were not resolved after the completion of the fact-
54 X. 
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finding process. We believe that although there has been an 

increase in the number of mediations and fact-findings, the 

settlement between the two {2) processes has remained consistent. 

The factors as noted above, will more than account for the vast 

differences in the number of cases filed between 1974 and 1975·. 

E. Opposition to Imposed Finality of Bargaining 

The League rejects the imposed finality in the 

bargaining process for the following reasons, in addition to the 

"lack of need" noted above: 

It has been the declared public policy of the 

State of New Jersey for at least thirty-five (35) years that 

voluntary mediation, first, in the private sector, and later as a 

result of the 1968 PERC amendments in the public sector, of 

employer-employee disputes, will tend to promote permanent, public 

and private employer-employee peace and the health, welfare, comfort 

and the safety of the people of the State. \ 

Such imposition discourages rather than encourages 

the bargaining process by in effect destroying or severly inhibiting 

the earlier steps in the bargaining process. Parties will have no 

incentive to enter into good faith negotiations knowing full well 

that an arbitrator will resolve the entire matter. The vehicles 

of mediation and fact-finding will become mere atrophied vestiges 

of the past. We ask the Legislature why it is considering eliminating 

voluntary settlement of dispute resolution for another involuntary 

settlement whose results are at best speculative within the context 

of New Jersey labor relations. 
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On the same day that Governor Byrne signed into law 

Senate Bill No. 1087 amending the 1968 PERC law, he also signed 

a bill creating a Study Commission to determine what changes, if 

any, should be made in the PERC Statute. It is regrettable that 

the preconceived conclusion arose that there was a demonstrable need 

for a change in the bargaining process whereby settlements would be 

imposed by a third party. ~ careful review and analysis of the 

Study Commission repbrt, as well as the experience of professionals 

in the field, demonstrates no such need. The League remains un-

convinced of the need for a change in the present system which 

has worked so well and resulted in hundreds of contracts being 

negotiated with little or no labor strife throughout the State of 

New Jersey. 

Peacefully settled labor agreements do not make 

news and hence are rarely reported in the press. It is those few 

unfortunate examples of the breakdown of the labor relations process 

which receive widespread media coverage, and tend to give unsophisti­

cated members of the public the feeling that the exception is the rule 

We believe that the evidence clearly states that the process works 

and works well in the vast majority of the cases. It is doubtful if 
' 

the New Jersey State Legislature, or any Legislature for that matter, 

can draft a law governing the practice of public sector labor 

(which is essentially human relations) which will totally eliminate 

all labor strife. 

Further, the League questions not only the effective- , 

ness and desirability of terminal steps in the negotiation 
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but their legality as well. By imposing the decision of a neutral 

upon public employers an, employee association of the State of New 

Jersey the Legislature 'is entrusting "an outsider" with determining 

the economic policies of the municipality, school boarq or other 

public employer. The neutrals decision will be unchecked by the 

taxpayers, who will have to pay the bill. The League seriously 

doubts the constitutionality of the Legislature's proposed terminal 

step to the negotiations process. 

F. Recommendations 

1. The League strongly rejects the need or 

desirability for imposed finality in negotiations which has been 

recommended by the Study Commission. 

As has been shown above, the present 

system works and I concur with the closing thoughts of Mr .• Tener .who 

stated on March 5, 1975 that: 

\ 
"On balance, I believe that the law 

has worked very well in the more than · 
six (6) years that it has been in effect." 

2·. A strengthening of the mediation segment 

of the bargaining process would serve the parties well and would 

hopefully insure a prompter resolution of contract disputes and less 

reliance upon the fact-finding process. As noted in Table 1 above, 

the vast-majority of disputes which enter the mediation process are 

resolved and it is only a miniority of such disputes which proceed 

to fact-finding. 

3. The mediation process can be strengthened 

by extending the number of mediation sessions permitted from two (2) 
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to three (3) and a fourth (4th) if required by-the parties rather 

than rushing through the mediation process to simply wind up in 

fact-finding where the fact-finder may very well attempt to mediate 

anyway. This has been the overwhelming experience during the 

past year since the parties have rushed through both negotiations 

and mediation only to find themselves in fact-finding with as many 

as thirty, forty or eyen more issues still open. 

4. The "best neutrals" should be assigned to the 

task of mediation since we believe mediation is the heart and key 

of the settlement of public sector disputes which are not settled 

by negotiations itself. A veteran or seasoned mediator skilled 

in the art of this aspect of dispute resolution can often either 

bring total agreement to the parties or sufficiently narrow the 

issues between them so as to make an ultimate settlement inevitable. 

5. In order to insure that the best available 

neutrals are interested and willing to serve as mediators, the per 

diem rate for such mediators should be increased from the present 

inadequate level to the "going rate" which is in the area of $250 

to $300 per diem. 

6.· A council on Public Employment Relations composed 
' 

as suggested by the Study Commission of representatives of labor and 

management could be utilized to identify those neutrals of 

ability and talent who could serve as mediators in particularly 

complex or difficult bargaining situations. 

7. It is recommended that strong consideration be 

given to later budget dates in the school board area to conform more · 
. '.;, -'~-<· .· 
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nearly to those which exist in the muniCipal area and thereby 

provide the parties additional time to reach agreement prior to 

"budget submission or finalization date". In addition, an 

earlier start in ne~otiations in August or September would 

provide the parties with. as much as six (6) months to negotiate, 

mediate and, if necessary, fact-find their dispute in order to 

reach settlement prior to the finalization of the budget; 

8. It is also recommended as noted above that 

negotiations commence in either August or September to give the 

parties a five (5) or six (6) month period for the settlement of 

their differences. 
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III. Binding Grievance Arbitration 

A. The League is strongly opposed to the 

mendment to the Statute, which provid0s for mandatory bindiny 

rbi tration as ·the final step in a. grievance pr·.)Ce<tut~e. Tradi-

ionally, binding arbitration has been an i tern ·~·1hich has been 

1argainable·. Too often we have seen in New Jersey that labor 

~ganizations (particularly those in the education field) engage 

;.n the "end run" to the Legislature, to seek changes in .the Law 

lbliging employers to grant certain benefits or concessions beyond 
~ . 

those that are achieved at the bargaini~g table. The public 

employer is thus forced to "negotiate" on two {2) levels. That 

is, the one at the bargaining table and the other in the Legislature. 

Th.e l:.eague does not object to the concept of 

'binding arbitration for grievances, if said procedure is arrived 

at through the process of collective negotiations. The various 

public sector collective bargaining agreements in· the State of 

New Jersey reflect a myriad of grievance procedures. l-iany of 

these agreements have no provision for binding arbitration, yet 

they adequ~tely serve the needs of the parties. Others have 

binding arbitration and said grievance procedure has been a 

consistent source of conflict at the negotiations table. We ask 

the Legislature to allow the grievance procedure to develop 
' 

through the traditional mode of collective negotiations, ·so 

that whatever method arrived at through mutual agreement \.,ill 

reflect the needs and temperaments.of the public employer and 

employee organizations involved. 

B. Recommendation 

Therefore, the I:-eague recommends that the 
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grievance procedure remain a bargainable item without statutory 

. restrictio~ 0 
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IV. Supeivisory Employee 

A. Assembly Bill A-14 11 ~ defines "supt:~rvisory 

employee" as an employee having the power to "hire, evaluate, 

discipline, discharge or to effectively recorn..rnend sa.."tle." This 

definition is overli restrictive and inconsistent with the 

definition of supervisory employee traditionally embodied in the 

history of private sector· labor relations. The League believes 

that there is no justification to differentiate supervisors in 

the private sector from those in the public sector. 
\ 

The private sect~r supervisor is charged with 

carrying out the managerial responsibilities of the employer. 

The supervisors duties so link him with the employer, that it has 

been deemed appropriate that such employees are excluded from 

the employee bargaining unit. 

The proposed change in definition under 

Assembly Bill 1448.will only serve to unnecessarily restrict the 

.. category-of supervisory employees. A sizeable seg.m8nt of workers 

formerly labeled as "supervisors", would be removed to general 

employee status, even though the nature of their job is "supervisory" 

in the traditional sense. The League believes that it is a severe 

conflict of interest to place employees who perform supervisory: 

functions in a bargaining situation with the public employee. 
' 

B •. Recommendations 

The League reco.minends that a more traditional 

approach to dealing with ''supervisory employees" be adopted by the 

Legislature as follows: 

l. The Le~gue reconunends that the definition · 

of "superv:isory employee" be changed to 
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the more broadly based definition 

employed by the Taft-Hartley Act, 

Section 2 (11)': . 
"The term 'supervisor' means any 

individual having authority, in the 

interest of the employer, to hire, 

transfer, suspend, lay off, recall, 

promote, discharge, assign, ~eward, 

or discipline other employees, or 

responsibly to direct them, or to adjust 

·their grievances, or effectively to 

recommend such action, if in connection 

with the foregoing exercise of such 

authority is not of a merely routine 

or clerical nature, but requires 

the use .of independent judgment." 

2. To facilitate the exclusion of supervisory 

employees presently in bargaining un'its 

to conform to the~above definition, the 

League requires that those employees be 

grandfathered in said units, with all new 

supervisory employees hired after the 

effective date of the enactment of said 

definition being excluded from any 

bargaining unit. 
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V. Scope of Negotiations 

A. In.our judgment, public employers should not be 
.. 

required to negotiate in any manner over the decisions which 

they make pursuant to statutory authority. The New Jersey 

Supreme Court case knot·ln as the "Dunellen Trilogy" has clearly 

indicated that certain matters are not to be negotiated, and 

that if they have been so negotiated, the terms of the a9reement 

·with respect thereto shall be null and void. Although these cases 

were decided prior to the passage of Chapter 123 of the Public 

Laws of 19T4·, \ve believe~ that the New Jersey State Supreme Court 

has accurately described the obligations of public employers 

and that the "Dunellen Trilogy" remains viable law. 

The Study Commission has recommended that the Public 

Employment Relations Commission be given authority to determine 

whether a matter is a "required or permissive" subject of 

collective bargaining. The League emphatically opposes the 

delegation of such authority based on a delineation of either 

"required or permissive''. The above delineation fails to consider .. 
those "prohibited" areas of negotiations consider~d as basic 

:management rights. In fact, the·PERC Rules and R~gulations 

provide for prohibited subject of bargaining. The various 

statutes which charge our public agencies with the responsibility 

for administering their statutorily designateC! functions would be 

faced with a basic errosion of authority to govern if grouped within 

the general category of "permissive" subjects of bargaining. 

The League seeks only to remove managerial prerogatives 

from the above categories of negotiations. It should be noted 

64 X 



~:::;" 
;fo!·:·-$tate ot New ~ersey . 
~)\ssetnbly Labor, Industry Professions Com."nittee 
~f(lgC No. 19 
~r:. . . 
that the removal would include both the management decision and 

···the impact of said ··decision. The questio!f of impact has so 

.broadened the scope of negotiations as to clearly threaten to 

undermine the management r1ghts of the public employer. Under 

the guise·. of impact, a management decision, forme:r:·ly a prohibited 

·subject of negotiations, becomes negotiable. For example: 

A municipal employer, for reasons 

of· economy, is required to lay off 

several employees to meet an economic 

fiscal crisis. The decision to lay of£ said 

employees would probably be held to be a 

non-negotiable item, but the impact of 

said laxoffs on the remaining employees 

w.ould most likely be held to be negotiable. 

It is conceivable that an arbitrator, PERC, or Court 

by ruling that impact applies, may very \vell restrict the authority 

of the public employer to make said layoffs at all. Or in the 

alternative, said of~icial may rule that the impact of the layoff 

.is an extra dollar amount to be paid to the rem~ning employees. 

Since the initial layoffs were for economic reasons, it would. 

probably require more layoffs to raise sufficient funds to pay the 

extra compensation, thus requiring negotiations on the secondary 

i~pact of the second group of layoffs. The cataclysmic ramifications 

of the above are clear and need no further elabora·tion. 

The question of impact has so broadened the scope of 

negotiations as to clearly undermine the managerial responsibilities 

Of the public employer. The League proposes that the statute 
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clearly delineate those areas most essential to the public 

employer's exercise· of its managerial function atld. :.-l!;<~cifically 
. -. 

proscribe said topics and their impact from the scope of 

negotiations. These delineations need not be specific beyond 

those items which are considered essential to the governmental 

function. 

B. Recommendations 

The League recommends that the statute be amended 

to specify those essenti~l items which are mandatory subjects 

of negotiations and those subjects which are not·. wit,hin the scope 

of mandatory_ba:rgaining. We believe the Nevada statute provides 

an excellent example for our Legislature to work with. The 

text of said applicable section is as follows: 

"2.. The scope of mandatory bargaining is 
limited to: salary or wage rates or other 
forms of direct monetary compensation; sick 
leave; vacation leave; holidays; other paid 
or nonpaid leaves of absence; insurance 
bene"fi ts; total hours of \vork required of 
an employee on each work day or ~vork week; 
total nurober of days' work required of an 
employee in a work year; discharge and 
disciplinary procedures; recognj.tion clause; 
the method used to classify employees in the 
negotiating unit; deduction of dues for the 
recognized employee organization; protection 
of employees in negotiating u~it from 
discrimination because of participation in 
recognized employee organizations consistent 
with the provisions of this ch~pter; no-strike 
provisions consistent with the provisions of 
this chaptel='; grievance and arbitration 
procedures for resolution of disputes.relating 
to interpretation or application of collective 
bargaining agreements; general savings clauses; 
duration of collective bargaining agreements; 
safet~"; teacher preparation time; [and] .procedures 
for reduction in work forceo· 

3. Those subjects which are not within the 
~cope of ·mandatory bargaining and which are 
reserved to the local government employer 
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without negotiation include: the right 
to hire, direct, assign, or transfer an 
employee, but excluding the right to 
assign or transfer an employee as a 
form of discipline; the right to reduce 
in force or layoff any employee because 
of lack of work or lack of funds, subject 
to paragraph (t) of subsection 2 [work force 
reductio'h procedures]; [and] the right to 
determine: appropriate staffing levels and 
work performance standards, except.for 
safety considerations, the content of the 
workday, including without limitation 
workload factors, except for safety 
considerations, the quality and quantity 
of services to be offered to the public, 
and the means and methods of offering those· 
services. 

4. Notwithstanding the provisions of any 
collective pargaining agreement negotiated 
pursuant to this chapter, a local government 
employer is entitled to take whatever actions 
may be necessary to carry out. its responsibilities 
in situations of emergency such as a riot, 
military action, natural disaster, or civil 
disorder. Such actions may include the 
suspension of any collective bargaining agreement 
for the .duration of the emergency. Any action 
taken under the provisions of this subsection 
shall not be 6onstrued as a failure to negotiate 
in good faith. · 

5. The provisions of this chapter, inc~uding 
without limitation the provis~ons of this 
section, recognize and declare the ultimate 
right and responsibility of the local government 
employer to manage its operation in the most 
efficient manner consistent with the best 
interest of all its citizens, its taxpayers, 
and its employees. 

6. This section does not preclude, but 
this chapter does not require the local 
government employer to negotiate subject matter 
enumerated in subsection 3 which are outside 
the scope of mandatory bargaining. The local 
government employer shall discuss subject 
matters outside the scope of mandatory bargaining 
but it is not required to negotiate such matters." 
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VI. Conclusion • 

We respectfully urge this Committee to give 

careful consideration to the position of the League which 

represents virtually all municipalities in the State. 

On behalf of the League, I sincerely appreciate 

the opportunity of presenting this statement to the Committee. 

I would, nevertheless, ~e pleased to respond in writing to 

any questions which the members of this Committee may wish 

to raise based upon the foregoing statement. 

oOo 
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MAHCII 26, 1976 

Mr. Chairman and Members of the Assembly Labor Committee: 

r1y name is Je.ffrey B. Tener and I am the Executive Di-

rector of ·the Public EmpU.oyment Relations Commission. I vtclcomc 

and appreciate ·the opportunity to appear· before you as you 

commence deliberations regarding the legislative proposal which 

emanated from the Public Employer-Employee Relations Study 

Co~nission. That report was presented to the Governor and the 

Legislature on February 2, 1976 after more than a year of prcpara-

tion. I, too, would like to conunend the Study Commission chaired 

by Dc.::tn Lester and which counted two members of this Corrunittcc, 

Assemblymen Jackman and Littell, among its members, for what I 

regard as an outstanding and comprehensive study of public sector 

labor relations. This area, of course, is highly complex and 

inherently controversial and it is my impression that the Study 

Commission approached its task with an open mind and conducted 

itself evenhandedly throughout the period of lts existence. 

The Public Employment Relations Commission was c:ce~.-tcd 

in 1968 with the enactment of Chapter 303 of the Laws of .1968. 

The New Jersey Employer-Employee Relations Act gave to public 
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' Commission to adminis:tcr t.hc st.-:1 Lute. 'rhc Cornmis~;ion i:.:; C-t 

and three representatives of the public. These members ~rc 

'lppointt.xl by the Governor wi·th the advice and conr;ent ot the 

Senate for three year terms. 

'l,he Commission is empovJcrccl to resolve disputes rcqc:rd-

ing the scope and composition of negotiating units, to determine 

whether. any employee organization represents u. majority of 

employees in an appropriate un~t, to assign mediators to assist 

the p~rties in· resolving disputes over terms and conditions of 

employment, to appoint fact-finders who make recommendntions 

for the settlement of disputes which are not resolved in media·tion, 
~ 

and to appoint arbitrators for the resolution of grievances when 

the agreements between the parties provide for arbitration. 

Additionally, prior to the decision of the Supreme Court in the 
1/ 

Cooper case in June, 1970,- the Commission undertook to enforce 

the rights provided by the statute. 

It was not until 1974 that the law was amended by 

Chapter 123, Laws of 1974 to authorize PERC to prevent specified 

unfair practices. At the same time, other amendments were adopted 

1/ ~~lington County Evergreen Park Mental Hospital v. Cooper, 
~G N.J. 579 (1970). 
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to uS!.>Urc full opportuni·ty for ncgo·tiations <1nd Lhl! :ce:::XJlut.i.cn 

Chief l~xccutivc Officer and Administrator of the Corr~ission; th~ 

' terms "man~llJcrial executives" and "confidC!ntial e:rcq.d.oye:c::~" ·u.rc; 

def incd und excluded from ·the coverage of the h.ct; the; cost of 

fact-Cindin~r was shifted from the parties to the Commission; ·t:~c: 

the ph cast.! " .•. nor shall u.ny provision hereof (_of ·the Ac ::_"'/ annul 

or modify any statute or stCJ.tutcs of this State" was deleted and 

rcpl.:H_--:l)d wi t.h the phro.sc " ... nor shall any provision her co£ u.nnul 

~Hided); dnd LlH.: Conuni!:i!:;ion in conjunction \·Jith Lhe In~;tiLl!LC of 

cmployL.'l~s dlHJ public cmploycc!S in cr.lploycc-zaanzlqeJncnt r(!ldtions. 
' 

At the same time tha·t those arncndraents, which became: 

effective ,J<Jnuury 20, 1975, v1crc enacted., t:he Governor siqncd 

~nothcr bill p~sscd by the Legislature which created the Public 

Fmploycr-r•:mployee Relations Study Commission. 
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C\>mnd:;:d.on. t:i.vt~H tht! Lr-.i.-pdrLi.l.t! !;Lru<..:Lur<..: ol Llu.: Publ i.e 

t\\lllllli:;:;i\>ll i.:: JH)I. tlJI,IJlilli<Hl!; <HI .tlJ a:;;;u,·:;. I ::1 •• 1 I I i JHI i c:.ll.l · 

to you those propos~~ls on which Lhe Commission ha:-> ·ti:d-:c.:n a 

·position and with which the Commission is in agreement. r:Ji th 

respect to several of the proposals, Ishall express my personal 

opinion. I will make it clear whether I am expressing the 

position of the Commission or my own views in this tes·timony. 

Individual n\cmbers of the Cornmis::;ion or spokcsrrt(..!fl from the.! or(_FHLi.-

zations with which they are associated will present the views 

of those organizations. I do not presume to speak for any of 

those organizations. 

I shall·go through Assembly No. 1448 and discuss each· 

of the proposed amendments. An identiqal bill, Senate No. 1066, 

also h~s been introduced, sporisored by three of the four ~embers 

of the Senate who served on the Study Commission: Senators Dumont, 
\ 

McDonough, and Orecchio. The fourth Senator who served on the 

Study Com..'nission, Senator Greenberg, has introduced another bill, 

Senate No. 1140, which is similar to the proposal of the Study 

Conwission but with two differences. I shall identify those 

differences as they appear in the bills. 

The Study Commission has proposed the insertion of the 

words " .•. and procedures providing finality or the resolution 

of public employer-employee disputes .. o
11 in the policy statement 
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'l'lh~ ~; tudy Commis~:;ion p.copo::.:c.:d that ·th(.: de:;_ j_r.i Lion u; 

to 1 ') o i: ~;~~c lion 2 on piHJC 2) • '.!.'his TJ.Copo::.;al i:.:.; C.;r1(: vri.th vth.ic:h 

the Conuni!>!..lion .:l<Jrccs ancl which the Commission urge;u t:.he Stucly 

Commission to .:1uopt. 

The Study Conm1ission recommended that the dc:f in.i.-tion 

of tht..:~ term "managcri~l cxccu·tivcs" be amended to include "as~-~:t;;-

t , 1 n t :; u i h~ 1~ .i n t c n d c n t s " in school c1 is t ric t s . ,..f'hc pl:-c!;c:nt lz1w 

cxcludl~~> t:ll(~ "assist~1nt ~>U]_)(~ri.ntc~nd~..~nt" of tho di~~tric·t and. J.t: l:; 

not clc.:lr 1n that definition whothcr assistant superintendents 

in those di~:>lric·ts where ·thorc i!:-; more.! thq.n one assist.J.nt 

!:;upcL·inl:t.-:'!ndcnt a:r:-o -to be incluclcJ... If that language to rcr:-~Ll.ln 

in the statute, I would suggest the usc of the term ''assistant 

superintendents" to clarify the stutus of assist&nt superinten-

dchts in districts with more th~n one &ssis~ant sup6rintcndent 

(Lines 51 ~nd 52 of Section 2 on page -:. \ 
...J J • 

The Study Co~nission has recommended that all employees 

of the Commission be considered "confidential eMployees" (Lines 
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57 and. 58 of S<~ction 2 on pt:tqc\ J). \1hilc I believe t.hat 

'· t:~mt>loyccs of tho Com1~1ission ~hould not be included in ncqotia.tin9 

· utd.l:~> which include other employees or ·be reprc::~.:ented Ly 

employe(.~ or.qanizations which represent other employc(.:S, I do no·t 

.believe that employe~s of the Corrunission should be denied the 

protections of the Act. This could perhaps be accomplished by 

indicating in Section 7(h) on Line 245 of page 16 of this bill, 

that employees of the Division of Public Employment Relations 

. shull .not be rcprcsen·ted by an employee organization that 

represents other employees. 

The Study Commission has proposed the insertion in 

section 3 of the Act of a definition of the term "supervisory 

employees" and has proposed, in addition to the existing cri,teria, 

that the power to "evaluate" be considered in determining whether. 

an cmployri~ is a supervisor (Lines 59 to 61 of Section 2 on 

page 3). While the Commission would not·oppose the inclusion 

in this section of a definition of the term 11 Supervisory employees", 

. . \ 
the Commission has not taken a final pos1t1on supporting the 

addition of the power to evaluate as a factor to be considered. 

The Study Conunission has proposed the inclusion of a 

definition of the term "negotiate in good faith" (Lines 62 to 70 

of section 2 on page 3). That definition is almost identical 

to the definition contained in the National Labor Relations Act 

and seems to me to be consistent with the decisions of the 

Commission in unfair practice cases issued to date. However, the 
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~t dcf.in.ition of this ·te:cm in l:hc !::;L..:~tutc. 

'l'lH .. ~ ch~1ll9C:.:; propo:;(:d .i.n .1 i nv:; 9 thrui1'Jh J l c)f ::;e:c;t. i '"l 

3 on p.t.:JC 3 simply : ;c:tvn Lo wal:.u the ~; L::..1 tcrncnt. r;,f tr'i.i'..:.: Cr...JJrun i ::_; ::; ir)n '!. 

arc~s of nc tivi ty c:xprc!:;Sl:cl in t.hat sc~c Lion con:; i.:-.;tc:n t vlith tf:c: 

powers granted t.o the Commission in other sections o:f: the lt..tw. 

'l'hcse ch~ngcs seem to me to clarify that section a.ncl I -v;ould 

endorse them. 

'l'hc Study COfmission has recommended that the Comtnissior~ 

be uuthorizcd to appoint and employ a general counsel and such 

other attorneys as it rnily require (Lines 18 to 34 of Section 3 on 

p~lCJC 4). 'l'hi!3 amendml!nL \vould conform the lav/ to cxi:;tinq pl·<.tcljcc:. 

\\Jhil<~ l:he Conu11i:;:d.on. tJ.t the~ pr-e;,::(~nL l::i.1nc:· employ:; iL:~ ()v/n coun:;(~J. 

dlHi lt;l!i (~nju_yc~~..1 complete d.i.!.;cret:..i.on in sclc~cLi.n~J G()UJI:;cd., .i.t 

v.;ou1.d l:nll.dncc the appearance of ind(.~pcndcncc of the Commi~_;sioo 

if the 1~\.V :3pecific.:llly p1:-ovidcd for the appointment by the 

Conuni~-;!don or: coun:;cl. 'I'll i !> <tppt"~~.l cance of indcpc~ncl<·rlC::(! J.:; v<.~ry 

impo.t:tant for the Conunission if i·t is to con·tinuc to enjoy accc:pt­

ability as a truly neutral agency. 1\ccordingly, I would endorse 

the Study Co~nission's proposal in this area. 

On Line 12 of Section 4 on page 4 of the bill, thb 

Study Commission has recommended the insert.bon of the words "in­

cluding procedures providing finality''. Again, this addition 

confor.ms to subsequent substantive clme:nclmcnts and will be 

discussed subsequently. 
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The remainder of that section relates to proposed 

changes regarding the composition of the Public Employment 

Relations Conunission. Essentially, the Study Commission has. 

proposed that the present tri-partite commission be replaced 

by a three-member, full-time commission appointed by the Governor 

' for terms of six years. (Lines 15 to 58 of Section 4 on pages 

4 tc> 6). The Commission is not unanimous on this issue. In 

July 1973, the Commission voted by a 5 to 1 margin to adopt a 

position calling. for the creation of a nine-member commission 

with five public voting members and four non-voting advisory 

members of which two would represent the interests of public 

employers anci two would represent the interests of public employee 

organizations. I do not believe that the Commission would take 

a similar position today. I would like to point out that, 

because of the Conflicts of Interest Law, Commissioners Hipp and 

Hurwitz, for example, are not able to participate or vote on 

matters relating to education. This situation should not be 

permitted to continue in my judgment. 

The Study Commission has recommeAded several changes in 

Sectiori 5, lines 48 to 69, on page 7 of the bill. Essentially 

these changes would provide that proposed new rules or modifica-

tions of existing rules changing working conditions which are 

covered by a collectively negotiated agreement, are to be negotiated 

with a majority repre~entative before they are established. 

Additionally, the bill provides that public employers "shall not 
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be required to negotiate collectively any term or condition 

of employment concerning matters of intrinsic managerial policy 

or function or that contravenes any constitutional or statutory 

mandate." 

At the present time the law provides for the negotiation 

of proposed new rules or modifications of existing rules gov~rn-

ing working conditions before they are established. The amend-

ment would apparently ·limit this obligation to those working 

conditions which are covered by a collectively negotiated agree-

\ 
ment. Also, the present law does not limit a public employer's 

obligation to negotiate regarding terms and conditions of employment. 

This is one of the two areas in which the bill introduced 

by Senator Greenberg differs from the Study Commission's proposal. 

Senator Greenberg has proposed that the present statute be un-

changed in this area. The Commission has taken no position re-

garding·these matters. 

The Study Commission has proposed that the definition of 

grievance procedure which appears in the statute be ~arrowed and 

that the parties be obligated to include binding arbitrati6n as 

the last step of all grievance procedures as a means of resolving 

all grievances except those items or provisions that the parties 

specifically exclude from this provision (Lines 70 to 87 of 

Section 5 on pages 7 and 8). 

The bill introduced by Senator Greenberg would retain 

the existing definition of grievance procedure and would simply 

require that the last step of such procedures must provide for 

binding arbitration as a means of resolving disputes. 
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While at one time the Commission did. go on record 

in support of the concept of binding arbitration of grievances, 

the Commission has not taken a position on these particular 

proposals. 

' The other changes contained in this section on lines 

88 to 97 are largely procedural and would seem to me to be 

acceptable. 

The Study Commission has recommended clarification of 

the existing statute by li~iting the unfair practice provisions 

of the Act to public employers and public employee organizations. 

These changes make clear that it is public employers and public 

employee organi:?:ations which are prohibited from engaging in 

unfair practices and I am certain that this was the intent of 

the Legislature. Therefore, these changes should be supported. 

The Study Commission has recommended that a party 

alleging a violation of the Act should file a "complaint" as 

opposed to a "charge" in tinfair practice cases (Lines 39 to 
\ 

71 of Section 6 on pages 9 and 10). As I indicated in testimony 

to the Study Commission, it is awkward for an agency such as PERC, 

which is called upon to assist the parties in achieving voluntary 

agreements, to issue complaints in unfair practice cases. Particu-

larly in view of the fact that the charging party under the 

statute prosecutes the complaint, I believe that it would be 

better for PERC to simply hear and decide the matter without being 

called upon to issue complaints. This problem can be avoided 

in several ways. In New York State the charging party simply 
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prosecutes the charge and it is not converted. into a complaint. 

~his is the way PERC operated prior to the Cooper decision in 

1970. In Wisconsin and nichigan, the charging parties file 

complaints so that it is not necessary to convert a charge 

into a complaint. I believe that the recommendations of the 

Study Commission in this area should be adopted. 

The Study Commission has recommended that PERC be 

given the exclusive power to make determinations as to whether 

' matters in dispute are within the scope of negotiations. Also, 

they have recommended that the Commission specify whether or 

not a subject is a required or permissive subject of collective 

negotLations (Lines 72 to 80 of Section 6 on page 10). The 

Comminsion has taken no position on the question of whether PERC 

should have exclusive jurisdiction to render scope determina-

tions. However, it is my opinion that this jurisdiction should 

be exclusive with the Commission to assist in the development 

of a consistent body of law in this area. All such dec:i..sions, 

of course, are subject to appeal in the Appellate Division of 

the Superior Court. I might note that the Commission's rules 

and decisions recognize the existence of permissive and mandatory 

subjects. 

The Study Commission has recommended'the addition of 

provisions in the unfair practices section of the Act giving 

the Commission the authority to issue subpoenas in unfair practice 

cases and setting forth a procedure for the enforcement of such 
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subpoenas (Lines 95 to 109 of Section 6 on page 10). Although 

I am satisfied that the legislative intent is clear with 

regard to PERC's unfair practice subpoena power, I believe that 

it would be helpful for the statute to specifically authorize 

the issuance of subp~enas in unfair practice proceedings. 

Undoubtedly, the·most important area addressed by the 

Study Commission relates to impasse procedures. Although there 

was only 1 strike of teachers in 1974-75 and only two strikes 

of teachers in 1973-74, there have been approximately 15 strikes 

of teachers in this school year. Accordingly, the subject of 

impasse procedures has received considerable attention of late. 

The present impasse procedure provided by the law calls 

for mediation and, failing agreement through mediation, fact­

finding with recommendations for settlement. These processes 

a~e to take place within periods of time established by the 

Commission and related to public employers' required budget sub­

mission dates. There is no finality associated with the process. 

In the absence of a voluntary agreement betwren the parties, no 

one is empowered to impose a settlement upon the parties nor are 

public employees authorized to strike in an effort to persuade 

the employer to make a more favorable offer. 

At least partly because of the frustrations associated 

with this process, manifested to at least an extent by strikes 

of public employees, the Study Commission undertook to develop 

a system which would, as a last resort, provide for finality. 
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The proposal which they have recommended calls for a form of 

final offer arbitration. The arbitrator is required to choose 

between the final offer of each party on economic issues as a 

package and between the final offer of each party on each non­

economic item in dispute on an issue-by-issue basis. 

The Public Employment Relations Commission has not 

taken a position regarding impasse procedures. However, the 

Commission has indicat'ed an interest in final offer arbitration 

as a means of resolving\disputes although it has not endorsed 

that mechanism. 

The Study Commission has also included within the section 

relating to impasse procedures several other provisions with which 

the Commission is in agreement. The Study Commission has recom­

mended and the Commission endorses a provision permitting the 

Commission to intervene in disputes on its own motion. Also, the 

Commission supports the concept as recommended by the Study 

Commission of protecting the confidentiality of information given 

to individuals who are serving in a mediatory capacity. 

I might indicate to you that there has been a tremendous 

increase in the demand for mediation and fact-finding services. 

In fiscal year 1974, we received 390 requests for mediators and 

110 requests for fact-finders. In fiscal year l975, there were 

610 requests for mediators and 230 requests for fact-finders. 

This year, we have assigned over 825 mediators and over 425 

fact-finders. The proportion of cases which has been resolved 
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in mediation during that period has declined from approximately 

three of four in 1974 to one of two in 1975 and to two of five 

this fiscal year. 

The Study Commission has recommended that subpoenas 

issued by the Co~\ssion in representation cases should be 

enforceable in the Superior Court by Commission application for 

compliance (Lines 219 to 221 of Section 7 on page 16}. This pro­

posal specifies a procedure for enforcing Commission subpoenas in 

representation cases and I would support it. 

In view of the Study Commission's recommendations re­

garding impasse_ procedures and their recommendation that a form 

of arbitration be imposed upon the parties in the event of the 

parties~ failure to agree upon an alternate method of settlement, 

it seems to me that the Study Commission's recommendation on 

Line 3 of Section 8 of page 16 of the bill limiting the provisions 

of that section to private employers would be appropriate. 

The Study Commission has also recommended that the 

research and training function of the Instftute of Management 

and Labor Relations of Rutgers University be expanded to include 

data collection and analysis and training of mediators, fact­

finders and arbitrators. While it seems to me that the Institute 

has in fact been providing those services, it certainly does not 

hurt to spell them out and, particularly if the Study Commission's 

l impasse procedure recommendation, or something similar to it, 

were enacted, there would be a greater need for data and trained 

_arbitrators than there is today (Lines 1 through 16 of Section 9 
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on page 17). 

Section 10, lines 1 to 24 on pages 17 and 18 and Section 

11, lines 1 through 11 on page 18 of the bill call for the es-

tablishment of a Council on Public Employment Relations and 

identify certai~n functions to be performed by that Council. This 

cqncept is somewhat similar to the one endorsed by the Commission 

several years ago although, as I indicated, the Commission has 

not taken a position rec1ntly on the composition and structure 

of the Commission. 

It seems to me that the Study Commission's recommenda-

tions regarding the effective date of the provisions of the Act 

would permit a reasonably smooth transition assuming, of course, 

the appointment and confirmation of the members of the Commission. 

I would like to thank you for giving me the opportunity 

to discuss these matters with you. The complexity of the subject 

matt~r mak~s your task extremely difficult. If I can assist you 

by providing information regarding the Commission's experience in 

the past seven years or in any other way, I will be delighted to 

do so. I would be happy to t·ry to answer any questions the 

Committee may have. Thank you. 
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STATEMENT BY TI-IE AMERICAN FEDERATION OF 
STATE, COUNTY AND MUNICIPAL EMPLOYEES, COUNCIL NO. 1 TO 

TI-IE ASSEMBLY LABOR, INbUSTRY AND PROFESSIONS COMMITTEE 
CONCERNING ASSEMBLY BILL 1448. 

Mark Neimeiser, Associate Director, Council 1, AFSCME 

When the ·Legislature unanimously paSSErl the original Public Em-

ployee Relations Law in 1968, we believro that it granted broad rights to 

' 
public employees to negotiate concerning terms and conditions of employ-

ment, which had previously been dictated by management. Section 10 of 

the law (N.J. S. A. 34:13A-8.1) contained a provision stating that it would 

not annul or modify existing State statutes. All of the labor organizations, 

including our own, which had fought so hard for this legislation, had viewed 

that provision as merely preservirg tenure and civil service rights for the 

affected employees and not as an exclusion o:r a limitation upon the scope 

of negotiations. Unfortunately, ·in a series of decisions, the Supreme Court 

had interpreted that provision to preclude negotiations on terms and con-

ditions of employment where such matters have been considered part of 

development of management policy. See Board of Education of Englewood 

vs. Englewood Teachers. 64 N.J. 1 (1973): Bur\ington County College Faculty 

Association vs. Board of Trustees, 64 N.J. 10 (1973); and Dunellen Board 

of Education vs. Dunellen Education Association, 64 N.J. 17 (1973). In 

those cases, the court urged the Legislature to provide a more definitive 

definition of negotiable items. 

In response to the court's admonition, Senate Bill No. 1087 \vas 

introduced and after months and months of debate, provided the clarifi-
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cation which the courts sought. In adopting Section 6 of \Vhat was to become 

Chapter 12.'3 of the Laws of 1974_ the Legislature changed N.J. S. A. 34:13A-

8. 1 to provide that only pension statutes may not be annulled or modified. 

Thus, public employee representatives were now given the authority which 

they believed they had originally: to negotiate in good faith concerning the 

basic terms and conditions of employment which had too often been ruled 

as managerial prerogatives in the past. 

At the same time that the Legislature was amending the Pub lie 

Employment Relations Law, it created the Study Commission. whose 

' majority has now recommended Assembly Bill 1448, for adoption. Section 

5 of this bill seeks to completely destroy one of the few protections which 

public employees have been able to cling to, namely, the prohibition against 

management unilaterally imposing changes in terms and condit1ons of em-

ployment. That section would eliminate from Section 7 of the present 

~tatute the requirement for negotiations prior to any alteration in work 

rules affecting terms and conditions of employment. In its place, the 

proposal would proscribe such unilateral changes, only if the altered terms 

of employment are contained in an ex:isting contract. 

Lets face it. Since public employees have not been allowed to strike or 

delay. or \vithhold their services in any manner. they come to the negotiating 

table as second class citizens. They do not have an~here near the strength 

of management at that table. Too often. state or local governments announce 

in advance what they will give in increased economic benefits; "if only the 

union would settle." With inflation racked members. the union is put under 

-2-
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t.remendous pressure to settle for contracts which do not cover critical 

non-:e.conomic areas, and in some case, economic areas as well: to ob-

tn,in these salary increases. Therefore, if this provision is adopted, manage-

ment ·will sit: back and inSSt that a contract not include critical matters of 

importance to. employees, and delay as long as they choose, before a trun-

cated contract is finally entered into by the parties. We foresee management 

then undertaking the most drastic changes on items not covered in such an 
' 

agreement, such as layoffs, shift changes, cafeteria and housing services 

and displacing employees with contracted services or with federally funded 

employees and an endless array of other changes which control an employee's 

life on and off the job and management now mast negotiate. 

Further, it is completely unrealistic to expect even the most com-

prehensive labor contract to cover all eventualities which might occur during 

the contract period. Who would have anticipated two years ago for example, 

that Glen GardnEr or Menlo Park Diagnostic Center would be shut down, or 

that entire units of government would be eliminated by several counties 

under the Optional Charter Law, with its devasting impact upon the hun-

dreds of employees involved. ~'hen our Legislature provided in Section 

7 of the 1968 law, that work rule 
} 

changes must be negotiated prior to 

their implementation, it wisely adopted one of the bedrock concepts of 

the private labor relations sector. That provision guarantees that mutual 

problems, which might not have been foreseen, will be resolved at the 

negotiating table as they arise. The loss of this protection, as proposed 

in Section 5 of Assenbly Bill 1448, would be a disaster. 

-3-
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Section 5 of the bill also proposes a management rights clause, 

which \Vould prevent negotiations in areas deemed to be intrinsic mana-

gement policy. Thus, on the one hand employee organizations are stripped 

of their legal right to insist upon negotiations concerning work rule changes, 

unless it is covered in a contract; and on the ·otherhand, are prevented from 

negotiating those same contract terms in a wide spectrum of areas now 

labeled intrinsic managerial policy. 

The New Jersey Legislature has rejected repeated efforts in the 

past to incorporate a mailflgement prerogatives section in :the Public Em­

ployment Relations Law. In 1968, Governor Richard Hughes conditionally 

vetoed Senate Bill No. 746, and in page 4 of his Veto Message urged the 

Legislature to include managerial initiatives. Three days after that' message 

was issued, the Legislature unanimously arrode the veto, and enacted Chapter 

303, the basic Public Employment Relations Law. In 1971, Governor William 

Cahill conditionally vetoed Assembly Bill 520, which would amend the statute 

to provide unfair practice jurisdiction. He urged the inclusion of an expressed 

management rights provision in the law. The legislature again refused to 

adopt such a provision, and that bill died. In. 1974,. further attempts were 

made to insert the management rights section in Senate Bill 1087, and after 

extensive debate, that attempt failed and Chapter 123 was adopted in its 

' present form. Now for the fourth time, this Legislature is asked to adopt 

language which it has steadfastly, and wisely, refused to accept in the past. 

We have been living under the terms of Chapter 123 of 1974 for little 

over a year. The Public Employment Relations Commission has now deter-

-4-
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~··· .. mine·d a number of unfair practice charges and has begun to define the ,. 

;··, 
scope of negotiation, in the framework of that new law. With the insert.,. 

ion of the management rights clause and the elimination of the protection 

against unilateral changes in working conditions·, all of the work of· that 

Commission will be mooted. We will again be brought back to the days,. 

even preceding 1974, when public employers could pretty much do what they 

want in affecting the lives of their employees, providing the minimal pro-

tections afforded by civil service and comparable tenure statutes are ad-

hered to. 

While Assembly Bill 1448 provides for a substantial curtailment 

in public employee rights, it fails to provide something which public em-

ployee organizations must have in order to adequately serve the people that 

they represent, namely, the provision for an agency service fee. In Section 

7 of the present law, public employee representatives are obliged to re-

present all members of their units even if they refuse to pay any union 

dues or join any labor organization whatsoever. Our union has spent literally 

thousands and thousand of dollars in complying wi\h that proviSC>n. But yet 

our courts have determined that the first sentence of Section 7 of the lav, 

which allows public employees to refrain from joining or assisting em-

ployee organizations, prohibits either an agency shop or a service fee. 

Without an agency shop or a service fee, it is almost financially impossible 

to carry out the mandates of the present law. And once more it is grossly 

unfair to both the employee organization and its members, who must not only 

shoulder their ovn burden. but thousands of others who reap the same benefits 
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but refuse to share any of the costs. 

We believe that it is absolutely essential that the first sentence 

of Section 7 of the present law be amended to provide for public employee 

organizations to. assess employees who are not members, a service fee 

amounting to the costs for negotiations and grievances which the organiza-

tion handles on their behalf. 

In closing, we also wish to note that we find the attempt at im-

passe resolution in Section 7 of the Bill, to be quite un-

wieldy and creating more problems than it would ever solve. We 

' would strongly suggest that a provision be considered for traditional 

binding arbitration on all impasses immediately after mediation has 

been exhausted by the parties, or rethinking on the question of the 

right to strike. 
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ASSEMBLY BILL No. 1448 

An Overview 

By Francis A. Forst 

Assembly Bill No. 1448 is the product of a study made under 
Chapter 124, P. L. 1974, to provide necessary changes of the Public 
Employer-Employee Relations Act (c. 100, P. L. 1941 as amended by 
c. JOJ, P. L. 1968 and c. 123, P. L. 1974) • 

. For whatever reasons or by whatever means, A-1448 is entirely 
a pro--employer, anti-employee bill.. While it purports to grant to 
employees and employee organizations certain rights non-existent 
under present law, it does· not grant anything which employers and 
employee organi~ations may not already agree upon by mutual consent. 

While A-1ltltB compels binding arbitration in two areas, griev­
ances and -negotiation impasses, it permits exclusion :from the former 
all agrced-UJ>On matters and non-contractural matter. In stat~ng 
that "negotiations in good faith" does not require ,either party to 
agree to a proposal or require the making of a concession," impasse 
arbitration is questionable. The wording of "weighted issues" re­
strictions on arbitrators nullifies any practical result. 

On the other hand, A-1448 severely limits existing ri.ghts of 
employees and their organizations. Gone is the strong language of 
enforcement of unfair labor practice. charges. Gone is the require­
ment that "Public employers shall negotiate written policies setting 
forth grievance procedures ••• " Gone is the right of employees to 
"appeal the interpretation, application or violation of policies, 
agreements, and administrative decisions affecting them ••• " 

Gone is the tri-partite commission which provided input and a 
listening post for employees before, during, and after decisions are 
made. Gone is the right to negotiate all terms and conditions of 
employment. ·Gone is the protection that "plloposed new rules)or modi­
fication or existing rules governing working conditions shall be ne­
gotiated before they are esta.blished." 

Gone iR the hard-won provision that · nothing contained herein 
"shall annul or modif'y any pension statute or statute of this State,~· 

the~eby restoring the divine right of kings to employers. Gone is 
the statutory mandate that when an agreement is reached "it sha.ll 
be embodied in writing and signed ••• " 

A-1448 provides some minor cosmetic changes in the PERC law as 
to language and clarity. However, none of these changes are needed 
under existing procedures and certainly these changes do not require 
an entire revamping of the law or the employer-employee relationship. 
These technical amendments could be introduced and adopted with the 
support and assistance of all parties without the controversial pro­
viHions of' A-t'•'tfl. 

Bocau."'i<! of tlu~ suhHtantia I. 1 an.i.!;UH~f! chan$Z;f'S and introduction of 
IIC!W pt·ov is ions'~ J\-1't'tH cannot sc!r·vp ;t,o..; th<~ basis for ('ffect.ive im­
pt·ovC'IIll'lll. of' Uu~ Pl~HC Jaw.'-~ and shou tel IH~ hy-pa.o..;spd in favor of some 
ttWnnin,L!;I'ul IP~islation spc~cifict1lly drawn .to problomr-; in New Jersey. 
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ASSEMBLY BILL No. 1448 

An Analysis 

By Francis Al Forst 

Assembly Bill:No 1448 is the product of a study made under 
Chapter 124, P. L. 1974, of the Public Employer--Employee Rela­
tions Act approved April JO, 1941 as amended by Chapter JOJ, 
P. L. 1968 and further amended by Chapter 123, P. L. 1974. 

This artalysis will follow the law in sequential order and 
will not be according to importance or impact of each proposed 
change. However, major, significant changes will be emphasized. 

1. In Section J, Page 2, beginning with Line 17, the law extends 
its coverage to bi-st~te agences provided such coverage is per­
mitted by the terms of the compacts establishing such bi-state 
agencies. We know of,no such permissible compacts. 

2. Section J, Page J, Line 57 removes PERC employees from coverage. 

J. Section .3, Page J, Line 59, etcseq., redefines ''Supervisory 
Employees" by inserting the power to "evaluate" and then adding 
to this and other powers already established (hire, discipline, 
and discharge), the phrase 11 or to effectively recommend the same." 

Each change would further erode negotiating units and attribute 
non-supervisory functions to supervisory employees. Many tech­
nl..cal and pro:fpssional employ(~es "eval·.1ate" the work of others 
without assumir1~ the authority of "supervision" although they 
may he "in cha.rp;e" of a project or the "lead" employee assigned 
to the job. The phrase "or to effectively recommend the same" 
is argumentive, indefinite, and, in public employment, describes 
every employee. Those possessing the POWER to hire, discipline 
and discharge are supervisory; those who do not have such power 
are not. 

4. Section 3, Page 3, beginning with Line 62, the term "negotiate 
in good faith" is defined and includes the following: "•• .but 
such obligation shall not compel either party to agree to a pro­
posal or require the making of a concession." 

The obligation, thus eliminated, removes the entire essence of 
negotiations in public employment. Ne,goti~tion must mean the 
req~irement to agree to a proposal or make conc~ssion otherwise 
employee organiz.ations must have the right of sanction (work 
stoppap;e, job action, e~c.) In private employment, this right 
of siu\ctjon <~xist:s and, ttu~r~efor<~, <~mployers are not compelled 
hy. J nw t.o agr<~t' to " proposal or· make a conce~sion. This pro­
vision would t'«'quin~ a qui.d pr·o quo of sanctions. 

5. Section S, Pa~<·s '3 and .'1, has sonu! cc,smetic changes including, on 
Page! ''• LitH~ tH c!t st·q., pr·ovis:ion for PEHC's enga~in~ General 
Coun:-~<'1 and otlu·r ;,Lt.or·ru!y.o..; which :it. alreaciy does. 
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6. Section 6, Page 4, Line 12 gives the Commission power to es-­
tablish rules and regulations "including procedures providing 
finality" whereas no such power presently exists. 

7• Section 6, Page 5, throughout, changes the make-up and struc­
ture of the Commission reducing the number from seven to three, 
eliminating the employer and employee representatives, provid­
ing for full-time members (present law provides only the Chair­
man shall be ful:b time), extending the terms of the Commission;... 
·ers from three years to "one ••• 2years; one ••• 4 years; and the 
chairman ••• 6 years." 

There is no indication that a full-time commission will serve 
any interest better than the present, tri-partite commission 
which has worked well since PERC's inception. The only valid 

· ohjPction to the· tri-partite commission is the conflicts-of­
lntPrest .statutP and interpretations which should exclude the 
PEHC commission. On the other hand, the advantages of' the tri­
partite commission have been overlooked and buried in a manage­
ment effort to ga.in total control of the decision-making body 
overseeing the PERC law. Based on present and past experience 
in New Jersey, there is no reason for the public or employee 
organizations to have confidence in an all-public commission. 
Notwithstanding this, the terms of office are dangerous, pro­
viding first for the replacement of one member, then two, and, 
in six years, all three. This is fraught with all the dangers 
of ~ one-sided public commission. Lastly, the cost of a full­
time commission of three persons far exceeds the cost of the 
present structure of seven commissioners and is wasteful. 

8. Section 7, Page 7, beginning with Line 52, eliminates the present 
requirement that "Proposed new rules or modifications of existing 
rule~ governing working conditions shall be negotiated with the 
majority reprcs(~ntative bef'orc they are established" and substi­
tut<'~ the following: "Af'ter the eff'ecfive date of this act, pro­
poRe<J new rules or modiCication of exi~ting rules changing work­
ing conditions covered by a collectively neg9;tiated agreement 
shall be negotiated with the majority representative before they 
are established. 

This proposed change effectively destroys the present intent of 
the law. Not only does it restrict negotiations to "covered" 
items but it also fully permits establishment of rules unilat­
erally on matters non-existent at the time of negotiations. 
By removing the word "governing" to the word ''changing," the new 
proposal would give carte blanche to management and require the 
challenge to be put forth by the employee organizatiori. 

9. Section 7, Pag~ 7, beginning on Line 66 contains the following 
new language: "Public employc~r~ shall not be required to nego­
tiate collectively any l<~rm (>r condition of empl.oyment concerning 
mattc·rH of intrin~ic mana~(·t·iul pol.i.cy or function or that contra­
V(~rH!~ nny con~t i.tut iona I or· s tn f.utory mandntP." 

Thi~ para~raph compJ.Pt,•ly itttnul~ the PuhJic Ernpl.oyer-Employee 
HP lnt i.<,n.r..; Acl and mak(•s alI di~cu~~ion and controver·~y a mockery. 

q3 X 



Assembly Bill #1448 
An Analysis - By F.A.Forst 

C). Continued 

Page 3 
March 1976 

For the first time, the law would permit the non-negotiation 
of what are expressly "term(s) or conaition(s) of employment" 
and would introduce two criteria: (1) intrinsic managerial 
policy or function and (2) constitutional or statutory mandate. 
These were the specific two objections raised by employers from 
the beginning of time relative to pre-PERC and post-PERC days 
and the bases for court injunctions, refusals of arbitration, 
~nd a host of anti-employee actions and propaganda. The very 
purpose of the PERC law is to provide for the negotiability of 
employees' terms and conditions of employment. All matters of 
terms and conditions of employment fall within the two categor­
ies of exception proposed. 

It was for the specific exclusions above that <hapter 123, P. L. 
1974 provided for\PERC to determine scope of negotiability·and 
the removal of all except pension statutes from exclusitivity. 

10. Section 7, Page 7, Line 63 et seq. is eliminated and, apparently 
substituted for with a sentence beginning on Line 53 and that in 
Line 66, together with the phrase in Section 3, Page 3, Line 66, 
" ••• and the execution of a written contract incorporating any 
agreement reached IF REQUESTED BY EIT~R PARTY .... "(emphasis added) 

This change merely weakens tl,le law further, removes from specific 
requirement and puts over to casual requirement the need to write 
and execute contracts. There can be no justification. 

11. Section 7, Page 7, continuing on Page 8 and beginning with Line 70 
on Page 7 changes the permissive negotiation of binding arbitra­
tion and makes binding arbitration of grievances mandatory while 
limitting such arbitr.:ltion to "the interpretation or application 
of the provisions of a negotiated agreement," modified by exclud­
ing further "those items or provisions in the agreement that the 
parties themselves, by mutual agreement, specifically exclude ••• " 

This change takes away permissive binding arbitrat·ion ~.already in 
existence and stringently limits the areas of arbitrability. It 
is a cleverly worded section which appears to compel binding ar­
bitration but which, in fact compels nothingj relying on'employ­
ers to grant which items shall be arbitrable and requiring employ­
ee organizations to negotiate into an ag~ement all matters which 
could give cause for grievance including the unknown. In the past, 
some employers.challenged their right to grant arbitration even 
those Chapter 303, P. L. 1968 provided it. However, this chal­
lcn~e has been set aside by removing all but pension statutes 
from prior domain under Chapter 123, P. L. 1974 and is no longer 
vaJid. This proviHion would be acceptable if it just removed 
the word, "may" and replaced it with the word, "shall." 
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12. Section 7, Page R, beginning with Line 8B through Line 97 pro­
vides some clarification of an existiug provision concerning 
the grievance p~ocedure and establishes the effective date for 
proposed changes in the law. 

13. Section 1 of P. L. 1974, Chapter 123 is amended, beginning on 
Page 9, Line 44 to change the PERC commission's authority and 
break it into two ~arts, eliminating its decision-making power 
on unfair labor practices. By dividing the authority into two, 
the changes are in opposite directions, each of which weakens 
the commission's ability to act forcefully. 

In changing the word "charge" to "complaint," the proposed law 
merely inf'ers that PERC has received a "complaint" whereas the 
present law clearly indicates that an alledged violation of the 
law is a "charge". which PERC has the authority to determine and 
make findings and judgment. 

14e Section 1, Page 10, Line 95 provides legal procedures for the 
authority and power of the commission. 

15. Section 6 of P. L. 1941, Chapter 100 is amended on Page 11, Line 16 
provides the Commission can invoke mediation "upon its own motion." 

16. Section 6, Page 11, beginning with Line 24, elaborates on the use 
<,f Fact-Finding with one siKnificant change: it limits Fact-Finding 
to "those issues lhat are within the required scope of negotiations 
unle~.s the parties ••• agree ••• an flpPrmissive' subjects.'' (Provision 
for "p<~rmissive subjocts" appears on Page 10, Line 76). 

This proposal seems to remove from the table of negotiations all 
permissive subjects unless otherwise agreed upon rather than have 
these matters put to the Fact-Finder for informative and solution-
find~ng opinions. \ 

17. Section 6, Page 11, beginning on Line 33 and continuing through 
Page 15 provides for various forms of final settlement of impasses 
through arbitr_ation, permitting optional selection by the parties 
of one form prior to a fixed deadline date and requiring submission 
to a form of fair-and-final-offer arbitration if no option is made. 

Within the framework of these pages may be a better solution to 
the present system of impasses which leaves the parties to work 
out their own solution af'ter !act-finding. However, much of what 
is proposed is fraught with nooks and cranies of deceptive and 
misleading language and, in some specific instances, especiall.-y 
on Pap;e 111, bt!ginning with Line 131, narrowing the scope of ncgo­
tiation8 through lact-finding. Unfortunately, what could welJ 
havP be€"Ht the ha:-;ns for :o:;et tlement.. of public cmp toyer-employee 
impa:-:;se s'~ttl<~mcnts short of sanction:-; has been stuffed with much 
pro-t!mploypr lan.'l;uap;e, eLiminating any specific advantage which 

_ tht• "mPthodH 11 of sPttlement might otherwise --haveo 

1B. S<'ct. i.on 7? Pag(• 1h and Page 17 has some cosmetic changes and on 
PE:tgc 17, Lin<· 7, provide~ for extension of Rutgers involvement. 
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I am Sandra Walther, Executive Director of the Rutgers 

Council of AAUP Chapters and Executive Se~retary of the New Jersey 

Association of Collective Bargaining Agents. The Association is 

comprised of the Rutgers AAUP which represents the faculty, 

teaching and graduate assistants at the University, the Professional 

Staff Association, negetiating representative for the faculty and 

professional staff at the New Jersey Institute of Technology, and 

the Council of AAUP Chapters of CMDNJ, ·which represents the faculty 

at the College·of Medicine and Dentistry of New Jersey. Together 

we represent over 4000 faculty and staff at these three public 

institutions of higher education. 

We have been in negotiations with our respective 

administrations since November, 1974 and, as of this date, are still 

unable to conclude an agreement· for 1975-76. We have made use of 

all the mechanisms currently available to us under the law, namely 

mediation and fact-finding and yet, we have not reached closure 

and have been largely spinning our wheels for the last five months, 

with sporadic·fits of progress. The lack of procedures or legal 

options to pursue beyond fact-finding is one of most serious defects 
. . \. 
in the present law. In the private sector, when a contract has 

expired and negotiations al:'e dragging, the motivation to reach a 

settlement is enhanced by the fact that the employees have the 

legal right to strike. There is a balance of forces and.both sides 

understand how to work within that context to maximize their interests. 

Under our current situation, there is a.gross imbalance 

since, after fact-finding, employees have no further legal options 

available to press a settlement forward. If management is not 

motivated by "good will", it can prolong negotiations forcing the 
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union to make major concessions to wrap up the agreement. Employee 

repres~ntatives are at such a clear disadvantage under the current 

law that it undermines the credibility of the process making the 

time, effort and financial resources expended on negotiations look 

like an investment in a charade rather than in a bonafide relationship. 

It is our conviction that the public interest as well as 

the interests of public employees will be best served by providi~g 

·an environment in which powers are balanced so that the n~gotiations 

process can really ~ork. We also believe that unless there are 

clear and compelling reasons to the contrary, public employees 

should have the same rights under collective negotiations afforded 

to their counterparts in the private sector under federal law. 

We do not think public employees need be second class citizens in 

this respect. In studying the provisions of Al448, our question 

is: "To what extent does this bill rectify current deficiencies 

so as to provide an appropriate balance of powers and bring public 

sector negotiations into appropriate conformity with private sector 

negotiations. '' 

In our judgment, the provisions for terminal procedures 

for contract negotiations and the requirement of iinding arbitration 

as the ultimate step in grievance procedures are much needed steps 

in the right direction. While there are c~rtain fine points in 

these provisions that may not be ideal from our standpoint, we 

believe the mechanisms to be drawn in a way as to allow the parties 

to use them creatively in their negotiations to reach settlements 

that suit their situations. Being pragmatic and realistic we could 
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live with steps in the right direction provided that there are not at 

the same time, steps that introduce retrograde motion. Therefore, 

we must point· -out that we have serious reservations about several 

areas in the bill whrch, from our standpoint, introduce new 

imbal·ances in the negotiations environment and thereby undermine 

the progressive factors. I would like to speak to two issues in 

more detail. 

Section 5 of this bill amending Section 7a, lines 53 tht:a~gh 

57 represent a severe erosion to employee representative rights. 

Under the present law, terms and conditions of employment are protected 

from unilateral managerial alteration whether or not they are 

specifically addressed in a contract. The amendment Al448 proposes 

.would protect. only work conditions covered in a contract. We see 

this as a very distructive change for the following reasons. 

1) It is very difficult to anticipate all possible 

issues tha~ could legitimately arise during the life of a contract. 

While 'past practices 1 clauses attempt to f~eeze all working 

conditions without specifically listing them, management is normally 

reluctant to accept such catch all clauses· without detailed 

"laundry listing". A "zipper clause" in the law itself will 

force employees to bring every possible issue to each round of 

negotiations and will make negotiations more complex and extended. 

This w~uld give a different .flavor to the negotiations process. 

Rather than seeing the contract as a clear adjustment of specific 

known issues, which operates in a larger context of employee 

protections, the contract would become the sole instrument for 
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protecting employees against contingencies which might legitimately 

arise during the lift of thE contract. It would encourage employers 

to seek to exclude areas from the agreement since in excluding them, 

they retain sole rights to change them. Thus, when genuine problems 

occur which were not anticipated, the employees would have no right 

to demand negotiations to meet the problems. And let me stress, 

when a problem is real, both sides must co~perate to solve it 

constructively. It cann0t be solved in a workable way unless there 

is that cooperation. wd believe that such "cooperation" must be 

legally enforceable ·and cannot be left to the discretion of 

management good will. 

2) While in general, we would support the view that 

contracts should be as full and specific as the situatio~ permits, 

we would point out that there are certain areas where employer­

employee relations operate successfully without formal language. 

This is esp~cially true in higher education where the faculty·and 

the administration are professionals with the same background and 

training and function as collea:Jues rather than as adversaries. 

Lines between educational policy decisions and the impact on working 

conditions are frequently difficult to draw and such impact cannot 

be clearly foreseen, especially when budget decisions affecting 

educational·.· policy and impacting on work co~itions usually occur 

in a time frame that does not necessarily conform to the negotiations 

time tableo 

For example, at our institutions, we are faced with 

threats of massive cuts for fiscal 76-77, cuts that would lead to 

layoffs of staff and increased workloads. If we must conclude our 
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negotiations before the budget is finalized, we would have to 

cover all contingencies. But we do not know as yet just how 

those contingencies will materialize or even if they will materialize. 

In such a situation, it is essential to both sides that the ability 
' 

to meet these situations as they crystallize be preserved. The 

law must recognize such situations and provide for negotiations 

under those circumstances. It benefits no one if management has 

to force the resolution of such problems unilaterally. We would 

therefore urge that the present language of this section of the 

law remain unchanged. 

Our second key coneernis in the same sectio~ lines 

66 through 69. We see the inclusion of 'management rights' 

language in the law as inviting far more problems than it could 

possibly resolve. In the first place, _implying that there are 

matters of "intrinsic managerial policy or function" without giving 

operational: definitions, could encourage management to rely on this 

phrase to limit the scope of negotiations. Such claims, challeng~d~. 
l 

by the employee organization, would lead to prolonged scope of 

negotiations proceedings where the clarification of this vague 

phrase would have to be undertaken. The. phrase in the law would 

not contibute to that clarification. It causes problems and solves 

none. But it would have the serious defect of appearing to have 

some meaning and provoke endless, unconstructive philosophizing. 

(Having taught philosophy for ten years, I feel obliged to make 

that observation.) It is a dangerous piece of window dressing 

and invites a rigid and adversarial approach to negotiability 

adjudication. 
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We believe that the scope of negotiability is necessarily 

a fluid area and must be resolved on a case by case basis. The 

concept of "managerial policy" and the concept of a "term and 

condition of employment" continually develop and evolve. As 

different kinds of employees, professionals and non professionals 

achieve representation rights, the concepts become richer., more 

· well defined, yet not rigid. This is again especially true in our 

experience iti higher education where our traditional collegial 

' structures and practices and our recently acquired rights under 

collective bargaining are evolving into a new relationship which 

preserves both elements. We do not believe that collective 

negotiations should straight jacket employers and employees by 

defining their relations in s.uch gross terms that the historical 

realities of different professions are submerged.· We would there-

fore urge that lines 66 through 69 be deleted from the bill. 

The same arguments would apply to the alteration of lines 75 and 

76 of this section and we would again urge that the cur·rent language 

remain unchanged. 

The terminal procedure for final offer arbitration is one 

we would be willing to try as long as its mechanisms which seek to 

provide a balance of interests can be made to work equitably. The 

' major danger we see here is that the appeal of an arbitration award 

based on "extrinsic evidence" could be abused by the employer 

constantly charging th~t the award was contrary to the "interests 

an~ welfare of the public". It is far less likely that employee 

organizations would be able to afford making such appeals based 

on the factors critical to our perspective. 

102 X 



7 

Furthermore, by differentiating the economic and non 

economic issues in terms of their operational consequences, namely, 

the single package on the former, the problem of adjudicating 

disagreements on definDtions is exacerbated. If both areas are 

on an issue by issue basis, there would be no critical need to 
/' 

dispute what is an economic and what is a non economic area. But 

if economic issues must be bunched in a single package, it would 

be very important to classify each item and disputes as to 

classi~ications would prolong the process. We would theretfore 

urge tha·t the single package approach to economic issues be 

optional rather than required. 

Finally, in keeping with our conviction that, wherever 

,possible, public employees should have·the same bargaining capability 

as employees in the private sector we would urge that Al448 be 

amended to provide the legal right to bargain for agency service 

fee provisions. It is again inappropriate and unnecessarily 

restrictive for the law to decide that such rrovisions·are against 

the public oran employeets interest. To make such an area a legal 

and mandatory subject of negotiations allows the parties to discuss 

the substance of the issue at their respective tables. The merits 

of including such a provision in a contract can only be discussed 

intelligently by the parties concerned. Union security is critical 

to the viability of the negotiations environment and the right to 

negotiate on such a critical issue is a fair and balanced approach 

for the law to take. We would urge that the bill include a 

provision along the lines of A524 which was introduced in the last 

legi~lative sess~on. 
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In summary, we would view legislation that incorporates the above 

elements as an improvement that would move public sector bargaining 

in New Jersey forward in a progressive direction. But we cannot 

support an approach that would take one step forward and two steps 

backward at the same time .. we do not believe it is in the best 

interests of anyone concerned to engage in such a dance. 
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Ladies and Gentlemen: 

My name is Martin R. Pachman. I serve as Special Labor 

Counsel to the City of Jersey City and come before you this day 

to express our view with r~gard to the legislation under consider 

at ion. 

First, I think you should be aware that the concept_of 

interest arbitration, that is, final and binding arbitration to 

set new contract terms, is not foreign to us in Jersey City. We 

have, by contractual agreement, entered into just such an arrange 

ment with some of our public safety units, and are, in fact, at 

this moment, awaiting an interest arbitration award with our 
\ 

police rank and file bargaining unit. 

Yet, despite our acceptance of interest arbitration conceptu 

ally, we feel that we must urge rejection of the legislation 

currently before you. 

We have reached this conclusion because when interest arbi-

tration is superimposed upon a recent line of decisions from the 

Public Employment Relations Commission, not only terms and con-

ditions of employment, but also the ability to implement ba~ic 

policy deci~ions regarding. levels of service and allocation of 

resources would be in the hands of a third-party, neither elect~ 

edly, selected by, or responsible to the publici 

This delegation of authority to a third party to make 

decisions regarding not only the economic aspects of a labor 

agreement, which typically amounts to seventy-five per cent of a · 

public employer's operating budget, but also to make decisions 

regarding other contract terms which may severely impinge upon a 

public employer's ability to implement policy decisions should in 

my view be severely resisted at this time~ 
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"Management prerogativas" may be simply defined as those 

powers which management has the right to exercise unilaterally, 

without the obligation to negotiat~, in order to carry out 

statutory mandates, constitutional requirements, or to effect 

basic policy decisions concerning levels of service and allocatio 

of resources. Under what has come to be called the Dunellen 

t~ilogy of cases, the Supreme Court of New Jersey established a 

' . number of concepts 1n this regard. First the court established 

1 that there were such things as management prerogatives. 

Secondly, the court stated that there were terms and conditions 

of employment with regard to which there was an obligation which 

to negotiate. Finally, the court recognized that in many cases 

the two (2) concepts would be very closely related and that a 

weighing process would have to be undertaken in examining specifi 

issues to determine whether they were or were not subject to the 

obligation to negotiate. In this weighing process, the court 

said, if a matter was clearly a term and condition of employment 

in that it had an intimate and direct affect on the work and -

welfare of employees the matter would generally be rtegotiable, 

but that if a managerial responsibility were involved, there 

would be an obligation to negotiate alfected terms and conditions 

only to the extent that it could be accomplished without signi-

ficant interference with management's responsibilities. Were 

that the continuing state of the law, the objection to interest 

arbitration would be severely ameliorated. However, beginning 

with it's decision in Fairlawn Board of Education, (PERC No.76-7) 

and continuing through its decision in Rutgers, (PERC No·. 76-13) 

and its most recent decision in North Plainfield, (Docket No. SN 

76-21) drafted February 26, 1976, the Public. Employment Relations 

Commission has turned the Dunellen concept of management preroga-
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tives around 180 degrees. 

These.three (3) cases, set forth the theory that while th~re 

are still certain areas of management prerogative, and while 

management is free to make decisions regarding them, if they 

have an "Impact" on terms and conditions of employment, then that 

~Impact" is negotiable. While it is easy to adopt this seemingly 

logical distinction, upon examination, it becomes apparent that 

what is really presented is a distinction without a difference. 

For· exampl~; in the Rutgers decision noted above, PERC determined 

that a Union proposal which called for the maintenance of staff 

at a particular level was a managerial prerogative and therefore 

non-negotiable. The~ went on to indicate that the "Impact" of a 

decision to change staffing levels would be negotiable in so far 

as it affected terms and conditions of employment. By way of 

example PERC itself indicated that a negotiable "Impact" would 

be the change in work-load on the individuals remaining. Clearl 

if the Union seeks to impede the employer from making a staffing 

change, while it cannot attack the staffing change directly, 

under this theory enunciated by PERC, they may simply demand 

that the increased work-load mandates a commensurate increase in 

salaries; thereby in fact negotiating whether or not that man-

agerial decision, which PERC concedes is sacrosanct, may be 

implemented in order to achieve the goal established by the 

employing authority. It is apparent then, that this impact 

theory, while perhaps paying lip service t~ the concept of 

managerial prerogatives, in fact would mand~te that an employer 

negotia~e the implementation of that decision in virtually all 

cases in which the decision affects employees. I do not believe ' 

that public employers in the State of New J·ersey, should be 

satisfied with a right to unilaterally make policy decisions, 
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which they then cannot implement absent negotiations. 

In the light of this theory set forth by PERC, it is 

apparent that imposing arbitration as a terminal step in the 

negotiations process would only further remove from public employ 

ers within the state the ability to implement these decisions. 

For all that has been said above, if one recognizes the "Impact'' 

theory as i~ fact mandating negotiations over the implementation 

·of managerial decisions, at least currently, a public employer 

still has the ability, while in negotiations to insist that the 

policy be implemented, at an acceptable level of cost. 

Imagine the very example used by PERC in the Rutgers case, 

noted above, if interest arbitration were available to the 

employee organization. Assume for purposes of example, a 

ten per cent in reduction in force for reasons of economy. Under 

PERC's theory, the decision to reduce would not be negotiable as 

a managerial prerogative, but the effect on terms and conditions 

of employment would be negotiable. Therefore, the Union comes 

forward and indicates that due to the ten per cent reduction in 

work-force, a ten per cent increase in work-load has resulted. 

The demand clearly then, is for a tdn per cent increase in salary 

to the remaining employees. Under the current framework the 

employer could in negotiations refuse to make a concession in 

this regard. Under final and binding arbitration regarding new 

contract terms, however, the matter would be submitted to an 

arbitrator and, I submit, the employer would be hard pressed to 

argue but that a ten per cent reduction in force resulted in a 

significant increase in work-load. 
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Another example more close to home for us in the City of 

Jersey City involves our own Police Department. Some months 

ago it wa$ determined to restructure that Police Department 

which had not been re-organized for some fifteen (15) years. 

This recent re~organization resulted in a consolidation of a 

number of precincts into four (4) districts. This was done not· 

primarily out of ec~nomic considerations, but to insure greater 

·centralization of police protection to the citizens of the City 

of Jersey City in consideration of population changes and, the 

evolution of crime patterns that are currently being faced. One 

of the Police organi1ations with which we· negotiate is demanding 

arbitration over the "Impact" of this organizational restructurin . 

In addition to demanding additional pay for alleged increases. 

in work-load of certain desk officers, and in addition to de-

manding additional manpower for certain operations, the basic 

demand in arbitration is for the restructuring to be reversed and 

the depart~ent to resume its decade old method of operations. 

While we intend to enjoin this arbitration before PERC we 

cannot help but feel that PERC's "Impact" theory the Commission 

will refuse to enjoin,and in order to meet our obligations to 

provide modern and efficient public safety services to ·our 

citizenry, we are.being forced once again to look to ·the Courts 

for relief. We think it is imperative for the legislature to 

recogniz·e the effect that the current Bill l(ill have on manage­

ment's ability to make these kinds of decisions. In the face of 

this "Impact"' theory virtually every management decision must be 

bargai'ned over with a special interest group whose very purpose 

in being is to serve the interests of their employee~members 

rather than the interest of the public at large. Certainly, no 
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'one denies a labor organization the right to represent their 

point of view. The.objection does exist, however, to their 

right to remove from the hands of elected officials the power to 

make and implement policies affecting the levels of service and 

methods of providing services to the citizenry as a whole. And 

this is the effect of the current legislation under the ''Impact" 

theory. 

The second major objection to this legislation is that it 

both legitimatizes and imposes int~rest arbitration upon the 

PERC theory that unless a matter is specifically banned by the 

PERC legislation itself, it is a "permissive" subject of 

bargaining. 

Under the Dunellen trilogy of cases referred to above, the 

Supreme Court of New Jersey indicated that "terms and conditions 

of employment" were mandatory subjects of bargaining. They went 

on to find that if a management prerogative which by definition 

is not a term and condition of employment had been negotiated, 

any resulting contractual limit o~ management rights'would be 

unenforceable through arbitration and should not have been 
\ 

negotiated in the first instance. While the Court used the term 

"non-ma~datory" to describe such subjects, clearly the finding 

was that they were illegal and void ab initio. Once again PERC 

has turned the Supreme Court r.uling upside down and, however, 

taken the position that all managerial prerogatives are per~is-

sively negotiable. That means that such a subject may be insiste 

upon for inclusion over the objection of the public employer and 

if the relative strength of the parties results in its inclusion 

in an agreement such a provision is enforceable in arbitration. 
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Under the proposed legislation before you such a subject could 

go to interest arbitration if the parties agree to submit it. 

Once again the relative strength of the parties to the bargaining 

table will, as a practical matter determine whether or not basic 

policy decisions will be made by the officials responsible to 

the public for making them or by an arbitrator, whose own view 

of the merits of the case will be the final touchstone £or p6licy 

makingo Let me provide you with an example of the kind of 

matter which the Commission has determined to be "perrnissably" 

negotiable. In a ~cision made only this week the PQblic Employ-

ment Relations Commission has stated that the.right of a Board 

of Education to provide for the Safety of the students was a 

"permissive .. subject of negotiations in that while the Board 

could retain that right as a management prerogative if they 

agreed to limit that right contractually, that such limitation 

would be valid. That decision was made in a case· involving the 

Board of Education of the Borough of Tenafly, Docket ·number SN7. 

In the Rutgers decision manpower ievels university opening and 

closing dates and.even the composition of committees used to 

select administrators were found to be "permissive" subjects of· 

negotiations. 

Again the imposition of interest arbitration into these 

areas results in removing from the elected~fficials the right 

to make policy decisions if their position at the bargaining 

table is not strong enough to overcome Union demands. 

While there are other aspects of this legislation that can 

be commented upon, we feel.that the concept of interest arbitra-

tion given the current state of law in the State of New Jersey 

"is not in the best interest of the public. When a decision 
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r~garding the safety rif students in our public schools is h~ld 

to be "permissely" negotiabl~ with an interest group whose 

prime motive is to secure economic and non-economic benefits to 

their members, and the implementation of the decision is held 

to be negotiable with that same interest group, it is our 

position that t~is is not the time to submit such decisions to 

an interest arbitrator. At least the right of a public employer 

to say "no 11 to a demand which would make impossible the providing 

of a safe environment for our children must be maintained. 

Thank you for your time. 
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·' 
11 An Act Amending the New Jersey Employer-Employee Relations Act .. 
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The New Jersey Manufacturers Association representing 13,000 employers· 

in all twenty-one counties of the state who, as major taxpayers, are 

concerned about the impact collective bargaining is having in the 

public sectoro We take this opportunity to submit our views on 

Assembly Bill 1448 which 'Seeks to implement the reco11111endations of the 

Public.Employment Relations Study Commission Report. 

The New Jersey Manufacturers Association would like to go on record 

supporting many of the provisions and thrust of Assembly Bill 1448. 

Notwithstanding our overall support for the bill, as private employers 

with fndepth experience in the resolution of employee grievances, 

. collective bargaining procedure and based on a long history of experience, 

we would like to submit our recommendations for the improvement of A-1448 

whic_h would improve the overall collective bargaining process in the 

private sector. 

1. CLARIFICATION OF STATUTE REQUIRED 

We believe that public employees whose job duties fit the 

functional definition of .. managerial executives .. , .. confidential 
~ 

employees 11 or 11 supervisory employees .. should be treated accordingly 

for all other purposes of the act. By strict adherence to these 

functional definitions, a consistent criteria would be available 

in the event of a dispute over the issue of an employee•s status. 

A definition based on a job title is not a realistic approach to 

labor relations, because there is often a significant difference 

between title and duties. 
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We strongly recommend that the above definitions should encompass 

all positions whose functional responsibilities conform to the 

statute definitions. 

2. RECOGNITION OF THE APPROPRIATE BARGAINING UNIT 

The PERC Study Commission Report recommended that the statute 

should provide a clear definition of .. supervisory employees", 

di sti ngui shi ng t~em from rank and fi 1 e emp 1 oyees. ~le strongly 

support this recommendation, and believe that it would improve 

collective bargaining in the private sector. Clarifying this 

distinction would eliminate a substantial legal question in 

determining the appropriate bargaining unit for ~'rank and file 

employees .. and which would serve the best interests of employee 

groups. This \'IOUld allow for a more equitable employee representation. 

While we support the exclusion of supervisory employees from<the 

rank and file bargaining unit, we believe that such employees 

should have a right to form their own organizational structure. 

Supervisors do not always have interests in corrmon with the rank 

and file employees and should be excluded from such a bargaining 

unit. Under federal law, their inclusion would result in an 

inappropriate unit for ba.rgaining. Hhile fecleral law does not require 

employers to recognize separate units of supervisory employees, it 

makes recognition of such units voluntary. 
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3?· MANAGEI~ENT POLICY_ MATTERS NEED PROTECTION 

The New Jersey Manufacturers Association strongly supports the 

Study Commission•s re~ommendation that provides for the strengthening 

of a .. management rights 11 clause. The clarifying language contained 

in Section 7{a) is appropriate in achieving this objective. We 

commend the Study Commission for its recognition of the need to 

exclude matters of intrinsic managerial policy or function from 

those items that would be negotiable at the bargaining table. 

We agree with the .. need for public employers to be legally free to 

perform their constitutional and statutory mandates and res­

ponsibilities .. and the "need for public employers to maintain 

initiative of action with respect to intrinsic managerial functions 

and duties." The inclusion of this language is consistent with 

what we view to be a primary objective of public sector collective 

negotiations, namely organizational and operational stability. 

4. GRIEVANCE AND DISPUTE RESOLUTIONS 

Historically, the resolution of employee grievances through 

binding arbitration has been a negotiable issue in the private 

sector. Similarly~ the procedure for the processing of grievance 

is an item resolved at the bargaining table. In order for free 

collective bargaining to be successful in the public sector, terms 

and conditions of employment should not be imposed or mandated 

by the legislature. 
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We are opposed to the legislative requirement that, in public 

sector labor agreements, the grievance procedure contain a provision 

for binding arbitration. Continued study of this issue has convinced 

us that bilaterally negotiated grievance settlements ultimately 

contribute to a healthier labor relations climate. Imposing 

legislative mandates\such as binding grievance arbitration upon the 

parties to a labor agreement can ultimately result in an unhealthy 

imbalance in the negotiation process. 
. 

Therefore, we urge that the provisions of Section 7b(l) of 

the law remain permissive, as at present, and that the parties be 

left to their own means for the resolution of grievances. 

5. IMPASSE RESOLUTION 

We believe that fact finding should be an impasse settle~ent 

mechanism made available to the parties but not statutorily 

mandated. Further, there should be costs imposed upon the parties. 

Thus, the decision to employ or not employ factfinding would itself 

be a bilateral detennination and, where exercised, employed re-

sponsibly. 

We agree with the Commission's conclusion •hat factfinding 

should not cause delay or interference with the initiation of the 

terminal arbitration procedure. 

We wish to lend our support to the colliJlission•s proposal to 

make available to the parties the six varied alternative methods 
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for lending finality to the resolutions of unresolved items in 

dispute. We believe that such alternative routes enable the 

parties fair and maximum opportunity to agree to a terminal procedure 
' before the State must move to safeguard the interests of the public. 

The New Jersey Manufacturers Association strongly believes that the 

enclosed recommendations supplementing A-1448 would result in' a vastly 

improved collective bargaining atmosphere in the public sector in 

New Jersey. We urge that you review and seriously consider our 

recommendations contained herein. 

************ 
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Mr." Richard Ao. Lesteri Chairman 
Public Employer Employee Relations 
Study Commission 
Room 318F State House 
Trenton,.New Jersey ~8625 

Dear Dick: 

April 19, 1976 

E'XECUTIVE SECRETARY 

JOHN P. McNAMARA 

I want to extend·my congratulations to you and 
to Bill Weinberg for the excellent job which the Ne\-'1 Jersey 

·Study Commission under your leadership did in preparing a · 
··report for the Governor and Legislature. I thought that 

the selection of issues analyzed and the subsequent recom­
mendations were exceptionally well.done. It is my hop~ 
that the Legislature will see the wisdom of enacting a 
measure to implement your recommendations and ·that they 
will provide the necessary professional staffing. 

I thoroughly understand the skepticism and 
political reactions that some employer or union groups 
may have to the final offer impasse proposals. But if 
they seek for certainty, for a single right solution to a 
dynamic and changing problems of public sector bargaining, 

· th(~y wait in vain. Possibly hesitancy to try the final 
offer proposal can be overcome in New Jersey as it was in 
Michigan and New York State by providing for a three year 
trial period. Such trial period would give all parties a 
good opportunity to evaluate performance and to correct 
procedural deficiencieso 

I want to thank the Legislative st~ff for inviting 
me to attend the hearing at Trenton last month; but I regret 
that compelling circumstances in New York prevented my 
attendan:ceo 

Good Luck! 

cc: Dr. William Weinberg Chairman 
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Mr. Daniel L. Ben-Asher 
Staff to the Committee 

March 18, 1976 

State of New Jersey Assembly Labor, 
Industry and ·Professions Committee 

Room 318-B 
State House 
Trenton, New Jersey 08625 

Dear Mr. Ben-Asher: 

Thank you for your letter of March 9th and 
your invitation to testify at a public hearing of 
your Committee. We appreciate your invitation, 
but do not fee~ that it would ba appropriate to 
testify. 

For your interest, I am enclosing a copy of 
my book, i..abor Arbitration - What You Need to Know. 

RC:dh 
enc. 
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VILLIAM G. MILLIKEN, Governor 

KEITH MOLIN, o·irector 

STATE OF MICHIGAN 

DEPARTMENT OF LABOR · 
EMPLOYMENT RELATIONS COMMISSION 
400 TRUST BUILDING, GRAND RAPIDS, MICHIGAN 49502 - Phone 459·3531 

March 23, 1976 

The Honorable Christopher Jackman 
c/o Labor, Industry & Professions Committee 
State House 
Trenton, New Jersey 08625 

Dear Mr. Jackman: 

COMMISSIONERS 

ROBERT G. HOWLETT, 
Chairman 

MORRIS MILMET 

WILLIAM M. ELLMANN 

This lette~ will bring to you some of the Michigan ex­
perience with the Police-Firefighter Arbitration Act which be~ 
came effective October 1, 1969. 

I enclose the following: 

A paper entitled "New Contract Arbitration in the 
Public Sector" which will be a chapter in a book on 
bargaining in higher education which is being pub­
lished by the University of Michigan. 

"Current Trends in Public Sector Labor Relations Legis­
lation: Michigan" a paper I delivered at the Twelfth 
Annual Labor-Management Conference on Collective Bar­
gaining and Labor Law at the University of Arizona in 
January. 

The foregoing papers will give you some information concerning 
our Michigan experience, as well as information concerning other 
states. 

The Michigan Police-Firefighter Arbitratio~ Act was en­
acted following a recommendation of a Study Committee appointed 
by Governor Romney, chaired by Professor Russell A. Smith of the 
University of Michigan Law School, to make recommendations'con­
cerning the Public Employment Relations Act and its administra-­
tion. The Public Employment Relations Act ~as enacted in July, 
1965. One recommendation of the Smith Committee was to try legis­
lated ~rbitration for police and firefighter collective bargain­
ing disputes. The Legislature, following thi~ recommendation, 
enacted the law for a three-year period expiring June 30, l972. 

When the law came up for renewal, th~re was sentiment 
in the Senate for an amendment which would provide for "last 
offer" arbitration·. . We found that the political situation was 
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such that unless there were "last offer" arbitration, the pro-­
posed extension would not be reported out by the Senate Labor 
Committee. We worked out an amendment which provided for "last 
offer" arbitration for economic disputes, each of which is sub­
mitted to the tripartite arbitration panel separately. Non­
economic issues are handled under the traditional arbitration 
concept. The arbitration panel has the power to determine whe­
ther an issue is, or is not, economic. 

Another 1972 amendment was a prov1.s~on that the chair­
man of the arbitration panel may return the parties to the bar­
gaining table for a period of not exceeding three weeks. This 
has proved very effective in resolving a number of impasses. 

The law has worked very well! When it came up for re­
newal in 1972, there was virtually no legislative opposition ex­
cept for the interest in the Senate Labor Committee for "last 
offer" arbitration. Th~ statute was renewed for a three-year 
period, expiring June 30, 1975. When PFAA came up for renewal 
again, the termination date was deleted, with almost unanimous_ 
votes in both Houses. The law is now an ongoing statute without 
termination date. 

The.Michigan Municipal League and city officials op­
posed the enactment of the law, but were not particularly vigor­
ous about it. The police and firefighter labor organizations 
lobbied for it. Following the enactment of the law (I believe 
many city officials believed the Legislature would not adopt it) 
the Michigan Municipal League mounted a vigorous campaign against 
the law. (They opposed its renewal in 1972.) They contended the 
law damaged collective bargaining and that it did not prevent 
strikes. Actually, we had minimal labor dislocation during the 
early months of the law. Since the first y~ar of the law, we 
have had none. I am not sanguine enough to believe we will never 
have a strike, but the arbitration procedure has been, over the 
years, accepted well by both public employers and the unions. 
While the Michigan Municipal League is still opposed to the law, 
their opposition has been muted. 

In the 1974-75 school year, we had a number of school 
strikes, including two very bitter ones. There was considerable 
pressure for legislation "which would do something" about the 
school situation. It resulted in a bill applicable only to pub­
lic school employers and employees, which included a provision 
for arbitration following a period when the teacher~ could go on 
strike. !was the .first witness before the House of Representa­
tives' Cornrnittee considering the law. The newspapers reported 
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me correctly when they stated that I gave "mild endorsement" to 
the.arbitration proposal. Why "mild endorsement" when I had been 
a vigorous supporter of ·the Police-Firefighter Arbitration Act? 
In the case ofPFAA, the employee organizations wanted the law; 
the Michigan Municipal League, while opposed,_was not adamant in 
its position. Thus, we had a situation where the people affected 
by the law were willing to accept it. I was by no means sure .(and 
I am by no means sure) that the teachers will be as willing to 
accept arbitrators' awards as the police and firefighters and 
the public employers they work for have done. I would dislike 
to see the arbitration process damaged by the "school marms" 
hitting the bricks against a ·disliked award. ·They might do 
just that! The bill went down the drain because the Legisla-

·ture provided for ~ longer period of ·a "free strike" than the 
Governor was willing to accept. 

We had a peaceful Septembei; at the start of the 1975-
76 school year, so the pressure to "do something" about the 
teachers has gone away. Bills to amend PERA to provide especi­
ally for teachers have been introduced in this session, but no leg­
islative effort has.been made to consider them. 

You will note the figures on page 8 of "New Contract 
Arbitration in the Public Sector," particularly the increa~e in 
the number of settlements·after January 1, 1973, when "last of­
fer" went into effect. This is evidence that ·"last offer" is 
doing that which the Legislature hope it would do, i.e., pushing 
the parties closer together. One thing--surprising~us--that 
"last offer" has not done is to cut down on the number of cases 
going to arbitration. We have about the same· number now that we 
did prior to "last offer." 

The large number of pending cases is due to the fact 
that we have many cases filed in December to get ahead of the 
beginning of the fiscal year; and a good many cases are resolved 
without our knowing it. My law clerk has not had time recently 
to make a telephone poll of the old cases to find out which of 
them have been settled. · ' 

Between 25% and 30% of our polic!e and firefighter cases 
go to arbitration. While this is high, it does show that collec­
tive bargaining under an arbitration act has not broken down com­
pletely as some persons contended would be the case. 

In the case of fact finding, we have had about 800 
petitions since July, 1965. Approximately one-half go to report 
and recommendation. There are over 4,000 public sector collec­
tive bargaining contracts in Michigan, so you can see that fact 
finding is not over used. 
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You will be interested in a study made of the arbitra­
tion experience in Wisconsin, Michigan and Pennsylvania by Pro­
fessors Stern (Wisconsin), Rehmus (Michigan), and Loewenberg 
(Pennsylvania). 'The book is entitled Final Offer Arbitration, 
and was published by,Lexington Books in 1975. 

! enclose a copy of PFAA and also our private and pub­
lic s~ctor statuteso If you have any oth~r questions, I will be 
glad to answer them either in writing or by telephone. 

RGH:rml 
Encls. 

(JiJ/.1~ 
Robert G. Howlett 
Chairman 
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The Shield 3/27/76 

(New Jersey Civil Service Association) 

tn Fair and Final Arbitration 
Another: edition of The I,.eader shows that lD New York the 
lvU Service employes regard binding arbitration as the 
aswer to a- public employe's prayer, In contrast to the New 
ersey Edueatlon Association (Teachers) Government ReJa­
IOOS Director, who in last week's SHIELD, regarded N.J. 
~mbly Bill 1448 as uosatlsfaetory partly because Jts binding 
.rbltratiQn clause would, be felt, inter:fere in fiOme way with 
·due process of law," I.e., a resort to the courts. 
The Leader points out· that "last year • • • the Legislature 

roted no raise for 151,001 state workers represented by CSEA~ 
~vea though a fact-finding team bad f~und that a six percent­
raise would be equitable • . . Since then CSEA has been lo)).· -_ 

l 
i 
: 
i 
j 

-·1 

I 
1 
i 

·~ 

I 
,j 
l bylng for passage of a 'last-offer-binding arbitration' bJIJ, t-----===--=---==--iar==------­

Whl_ eb sounds like tbe "fair and final arbitration" proced·_·' 
admired ID tbe New Jersey Civll Service Association's H.~ 
terdou Counen No.-15. ·1 

wbJch wo.uld substitute a bbtdlng arbitration procedure for the 
bearJag after t_he last step_ after an Impasse bas been 
reaebed." 
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j 

j 
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i 
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Vanlel L. Be.n-MhVL 
Sta66 ~o ~he.. Committee 
Committee on Labo4, In~~y and Pno6u~~on6 
State. o6 New J~e.y 
Room #318-B- State. HoU6e. 
Tne.n.ton, New JeMe.y 08625 

Ve.M Mn. Be.n-MheJt.: 

Paul YageA 
8 Lexlng~on V~ve 
Ale.tuc.lte.H I Net!J J etL6 eu 0 8 8 4 0 

MtVL.c.h 2 5 I 19 7 6 

Thank you 6oJL yoWL invUa;U.on ~o ~uti fly ~ the. public. he.tVL-i.ng on M~ embly 
Bill. No. 1448. I Jteg4et ~hat I wil.l not be. able. ~o .a.fte.nd :the. he.tVL-i.ng~. 
Howe.veJL, U may be. appnop)[.,[ate. fio4 me ~o o66VL heJLewUh ~orne. o6 my :t.hou.ght6 
on the. Study Co~~ion Re.pont and :the. pnopo~ e.d le.g~la..:tion. 1 do .6 o, not 
~ a ~pokuman 6oJt :the. Fe.dell.ai. Me.cU..a:ti.on and Corrc.,ii:ia:Uon SeJLvic.e., but ll6 
an i..ncUvidu.al. ci.:ti.ze.n o6 New J~e.y who hM ~pe.nt ~ wo4k-i.ng U6e. ll6 an 
advoc.a;te. o6 c.oUe.mve. bcvz.ga-i.n-i.ng. 

The: Cornrn-L6~ion Re.po~ ~ notable. 6o4 ~he. c.oge.nt manneJL in wh-i.c.h :the. e.n:t<Ae. 
JLange. o6 pubUc. ~;,e.c.toJL c.oUe.ctive. baJt.ga-i.n-i.ng ~ ne.viewe.d and 6on :the. 
thought6u.l manneJL in wh-i.c.h ~he. p4opo.6a.l6 Me. made.. It ~ obvioU6 tha:t the. 
Commi.l>~ion Me.mbe.M and S.ta.66 ~uc.c.e.e.de.d in. p4e.ptVL-i.n.g a ne.po~ wfUc.h tlr.a.M~ 
c.e.nd6 ~he. c.on:tlc.ov~ lJ wh-i.c.h .bu.Moun.cl.6 ;th.iA c.omple.x. pnoblem -<.n aMVL :to make. 
pnopo~a..U wh-i.c.h. pllovide. ~;,olu.Uon.6 ~hat, .£6 not un-i.ve.MaUy c.he.eJLe.d, c.an 
meet New J(!.JL6e.y'~;, n.e.e.d6 to Jte.pl.a.c.e. ~e. pnue.~ ..e.u~ :than ade.quai:e. le.g.Wlation 
with a mane. e.66ective p4og1tam. 

I ne.c.ogn-i.ze. ~hat the. JLe.o.U;Uu o6 public. opin-i.on and ~he. dynam.ie-6 o6 the. 
le.g~la:Uve. p4oc.u~ do no~ p~ public. e.mplaye.u and employe.IL.6 to e.njoy :the. 
6u..U. be.ne.6-Lv., o6 ge.nu.ine. caile.ctive. baJt.gai.n-i.ng. a6 U -<1 pJta.c.tic.e.d i..n the. 
p!Uvate. ~e.c.toJL. The. de.wion-mafU.ng pll.oc.u-6 in that ~e.c.toJt -<A e.nhanc.e.d by :the. 
po-6-6-i.b..ufty a 6 woJtk ~:to ppa.g u . a6 :the. t.LU.hnate. i.mpM.t> e. 4U oltLtio n pJto c.e.dwr..e.. 

Sinc.e., .in. the. public. -6 e.c.toJt, 4e.o.i.Lty de.n-i.u the. avaA.i..a.bility o 6 :the. uttim~e. 
pJtoc.U.6, we. who a.dvoc.a;te. c.oUe.c.tive. baJz.gaining .t>uppo!tt i.mpM.t>e. nuolu.Uon 
pnoc.e.dwr..u whi.c.h a.Jte. a;., ci.o.t>e. "M pa.t>.t>~ble. to a 6u.U 6le.dged c.oile.c.tive. bM­
gain-i.ng de.w.ion-ma.k-i.ng pnoc.e.dWLe., wlu.ie. nupe.c.ting .:the. Li..mUa;UoM an -buc.h 
pJtoc.e.du.Jtu. TheJLe.6one., I dddtc.u~ my.6 e.lfi to the. pJtobie.m o 6 the h-i.ghly Mtl..6-i­
c.-ial pnogllu~ion 6nom me.c:Lia:Uan to 6ac.t 6-incU..ng, to Mb-Ulta:ti.on -wh-ic.h peJL­
vadu 40 muc.h a6 the. hnpM4e. pnoc.e.du.nu -in pubtic. ~e.c.ton baJtgciin-i.ng. 

Med.i.atio n 4 houi.d be. the p4e6 eJVte.d me.aM o 6 hnpM.6 e. 4<!..6 olutio n. The. e. 6 6-ic.ac.y 
o6 .tM..4 pJr.oce.du.ne, wfUc.h Jte.qtWr.u the. employe.Jt and union to ac.t nupoM~bly; 
to ac.c.e.pt the. bu.Jtde.n o6 .thw de.wioM; .:to de.vi!:Je. ~:Jolu.t-i.on6 wh-ic.h .. aJte.viabie. 
bec.auoe. .the.y nelate. c:Lilte.c:te.y to the. e.mployVL '.6 and .the. employe.u' pcvz.,ti.c.ui.M 
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p1Loblein6, c.omme.nd6 U M the. plUme. .<.mpa-6-6 e p!toc.e.dWLe.. TheJLe.6oiLe., c.CVLe.6ul 
c.on-6idell.Cttion -6hould be. given to de.v.Wing a method wh-i.c.h w.LU. e.nc.oUil.a.ge. .the. 
U6 e o 6 me.c:Li.a,Uon withou-t e.Limina.-ting the. otheA piLoc.e.dWtu, 6ac.t 6inc:Ung and 
aJLbi..tlla.ti.on. I -6uggut thCLt the. me.cU.a.toJt (oiL the c.h-i.e6 o6 the. duigrut:te.d 
me.c:Li.a,Uon age.nc.y} be. empoweJLe.d to Jte.6e.Jt the. fupLLt.e. ,{.mme.cU.atei.y to 6act · 
6-i.ncU.ng OIL Mb-i.t.lta..tio n in the.. e.v e.nt tha:t he. daeJLminu tha.t the. pallti.u aJte 
no.t c.omrn.Ute.d :to ne.goila.:Ung a .&e.ttleme.nt :tlvtough .the. me.c:Li.a,Uon .&:te.p. !n 
e66ed, the. .time.-c.on-6wn<.ng hU!uvtc.ha.l pJtoc.e.dWtu c.an be. .&hoiLt ciJLc.u.Lted :to 
t;.he. be.ne.6U o6 ail. involved. The. unknown Jte..&ui;t which ma.y eme.Jtge. 6Jtom 6ac..t 
6-i.ncU.ng and aJtb-i.t.lta..tion ma.y WOMIJ the. pa.lltiu enough .&o thCLt they would mea 
theilt ILUpoMibil.Lti.u mo.Jte. .&eJUoU-6ly a.:t the. me.c:Li.a,Uon .&t.a.ge. and ac.IU..e.ve. 
.&etil.ement, thM obviating the. need to Jtuoltt to fiuM:heA piLoc.e.dWtu. Should 
they ac.t -iM.upon6ifly, ,the. me.d.ia.:toiL'.& ILe.c.omme.ndation to dMpe.n-6e. w..Uh 6uM:.heJt 
ne.go~n-6 and to invoke. eLthe.Jt o6 the. .&ub.&e.que.nt piLoc.e.dWte..& would at. le.a..6t 
Jteduc.e the time .&pent in 6Jtt..U.ftu.& me.c:Li.a,Uon e66ow. MolLe. .&igni.6ic.antiy, 

. howe.veJt, I believe tha;t the. fuupUn e .implici;t in the. dange.Jt o6 the. unknown 
w.LU. b!Ling abotd moiLe. e.66e.c..tive. Me o6 me.c:Li.a,Uon and thu6, mirU.m-i.ze. c.o.&:t6 o6 
:time. andY,Ione.tj to ail. involved wh-U.e. 6u!Lthelli.ng the. obje.ctivu o6 the. 
Comrrli-6-&i~:/n '.6 ILe.poltt. · . 
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My name ls Peter Smith, I am the legislative committee vice­
chairman of the Fire Fighters Association of New Jersey. 

Assembly Bill No. 1448 is the result of a study made under 
Chapter 124, P.L. 1974, to provide if needed, the necessary changes 
of the Public Employer-Employee Relations Act ( c 100, P.L. 1941 as 
amended by c )OJ, P.L. 1968 and c 12), P.L.· 1974 ) • 

For whatever reasons and under whatever cir,cumstances, A-1448 
is completely a pro-employer and ahti~employee piece of legislation. 
While it suggests to krant employees and employee organizations 

.certain rights non~exlstent under present law, it does not grant 
anything which employers and employee organizations may - agree 
upon by mutual consent. 

A-1448 has a new word inserted into the section concerning 
superv!sors and supervisory employees. The word is evaluate and ,this 
word could cause confusion in the fire service. 

While A-1448 compels binding arbitration in two areas, griev­
ances and negotiation impasses, it permits exclusion from the former 
all.agreed-upon matters and non.,.;contractural matter. In stating that 
"negotiations in good faith" does not require "either party to 
agree to a proposal or require the making of a concession", impasse 
arbitration is very questionable. The wording of "weighted iSsues" 
restrictions on arbitrators will nullify any reasonable result. 

A•1448 will severly limit the existing rights of public employees~ 
and their organizations. Gone is the strong language of enforcement 
of unfair labor practice charges. Missing is the requirement that 
"Public Employers shall negotiate written policies setting forth 
grievance procedures". Absent is the right of employees to "appeal 
the interpretation, application or violation of policies, ag~ee­
ments, and administrative decisions affecting them". 

Eliminated is the tri-partite commission.which provided an 
·equal means of input and a sounding board fo~ all concerned while 
administrative decisions were being considered. Gone is the right 
to negotiate "all terms and.conditions of employment". Gone is the 
language stating t!1at. ·"proposed new rules or modification of existing 
rules governing working conditions shall be negotiated before they 
are established". 
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Eliminated is the provision that "nothing contained herein 
shall annul or modify any pension statute or statutes of this State", 
thereby returning public employees to the status of pawns. Gone is 
the statuatory mandate that when an agreement is reached "it shall 
be embodied in writing abd signed". 

A-1448 provides some minor technical changes in the P~E.R.Co 
law concerning clarity and language. However, none of these changes 
are needed under existing procedures and certainly these minor changes 
do not require the major surgery involved in A-1448. These technical 
amend~ents could possibly be introduced and enjoy our support without 
the controversial provisions of A-1448. 

In view of the massive language changes and the introduction of 
many new vague provisions, A-1448, in our opinion will-not serve as 
the basis for effectively improving employer-employee relations i.n the 
State of New Jersey. therefore, the Fire Fighters Association of New 
Jersey strongly oppose this legislation. 

RE7.Pd, 
Peter P.Sm1t · 
Legislative Committee 
Vice-Chairman · 
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THE TOWNSHIP OF MILLBURN ·~· 
COUNTY OF ESSEX 

MILLBURN, NEW JERSEY 07041 

Eslablisbstl Mtlrcb 20, 18'7 

OFFICE OF THE MAYOR 
March 31, 1976 

Assemblyman Christopher J. Jackman 
Chairman,. Assembly ~tr' Industry 

Professions C ttee 
and 

Room 318-B 
State House 
Trenton, New Jersey 08625 

Assembly 1448 - PERC Act Amendment 

Dear Chairman Jackman: 

Unfortunately, time did not permit conveyance of 
our reaction to this bill for the hearing date of March 26. 
However, we trust that connnunications received later will 
receive consideration by our legislators. 

The Township Committee of the Township of Mill­
burn strongly objects to revisions of the PERC Law that 
would provide any form of binding, mandatory arbitration. 
We feel such a step would be a violent usurpation of local 
government power, placing responsibility for decision­
making affecting local taxpayers upon persons other than 
the proper elected officials. 

Very truly yours, ~~ 
~~· .. · .. · 

~der B.' Lyon, J .:--~ 
Mayor 0 

CC: Essex Legislators 

132 X 




