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STATE .OF NEW JERSEY 
DEPARTMENT OF ALCOHOLIC .BEVERAGE CONTHOL 
744 Broad Street, Newark, Na J. 

BULLETIN NUMBER 129. 

1. APPELLATE DECISIONS SHELBY VS. TRENTON. 

JAMES E. SHELBY, 

Appellant, 

-vs-

CITY COUNCIL OF THE CITY 
OF TRENTON, 

Respondent. 

.. .. 

: . 

ON APPEAL 

CONCLUSIONS. 

I. Herbert Levy, Esq., Attorney for Appellant. 
Adolph F. Kunca, Esq., Attorney for Respondent. 

BY THE COMMISSIONER: 

July 14, 1936. 

This is an appeal, heard yesterday, from refusal to 
transfer plenary retail consumption license lfo. C-~34 from the 
rear of 801 Prospect Street to the front of 801 Prospect Street~ 
Trenton. 

Respondent denied the .. applicat1on because "the premises 
to which appellant se;sks a transfer arG soc:l~:i.lly u:nd.esirable·n. 

\ 

The premises consist of a lot twenty-five (25) feat wide, 
fronting on Prospect Street, by one hundred twenty-five (125) 
feet deep on Oakland Street. On it is a two-story brick resi­
dence facing Prospect Streat, set back about twenty (20) feet 
from the building line. At preseht the appellant is conducting 
business in a small frame building on the rec::~r of this lot. The 
frame building is separated from the dwelling just described and 
has an entrance on Oakland Streeto App81lant now plans to alter 
the brick dwelling on the front of the lot by lowering the first 
floor and by erecting a new one-story brick addition betw~en the 
present front and the building line on Prospect Street, so that 
then he will have a large store on thG corner of Prospect and 
Oakland Streets. He intends ·t~o conduct a restaurant and, there­
fore, sec;ks a tro.nsfer of his license from thG SEpD.rate premises 
in the rear to the new premises to be erectect in the front. Sev­
eral pGrsons res=Lding on Prospc:;ct Street, in the :i.m.medizf~e vicin-. 
ity objected to the transfer and respondent, after a hea~ing, 
denied the appliCELtion for tb.e transfer. Hence this appe~l. 

The lots facing on·the westerly side of Prospect Street, 
between Oakland Street and Pennington Avenue (which is the block'. 
on which tte premisf~s are located) are in Business Zone .#~l. The 
easterly side of PrQ..2-p·ect Street, from the railroad to Pennington 
Avenue, is a heavy industrial zone. The southerly side .of Oak­
land Avenue is likewise a heavy industrial zone. On the wester­
ly side of Pros.pect Street, approximately one hundred fifty 
(150) feet north of the premises, is an auto service station. 
Directly across the street is a business huilding occupied by 
the FL1cher Baking Company., and on the southwesterly corner of 
Prospe.ct and Oakland Streets there is now bei.ng erected a build­
ing to be us0d by the New York Telephone Company, which building 
extends out to the building lines on both streets. There at·e 
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-also a number of large factories on Prospect Street in the im­
mediate vicinity. VilhatGver may have been the past history of 
this section, it clearly appears that at the present time the 
neighborhood is not only zoned but is actually devoted to busi­
ness, with the exception of the few homes in which the objectors 
reside and a few scattering residences. 

The objections raised are not against appellant, nor 
against the way he has conducted his business, but because, as is 
claimed, a saloon at the corner·will cut off the view of those 
residing nearby, and also reduce the valuation of their proper­
ties. These general objections are not valid in the case of prem­
ises located in a business district. Sullivan vs. Ocean, Bulle­
tin #38, i tern 14; Elias vs. Trenton, Bulletin #·54, ltem 12; Y.Qn­
nella vs. Long Branch, Bulletin #71, item 12; Jones vs. Camden, 
Bulletin #121, item 4. The objections rai.sed against the exten­
·sion proposed to be erected in front of the building at 801 
Prospect Street are understandable, but these objections would 
have no weight if the proposed extension were built for the pur­
poses of carrying on any other legitimate business. They have, 
therefore, nothing to do with the questi.on of whether a liquor 
license shall be issued or note 

I find, therefore, that the requested transfer should 
have been made. The decision below is, therefore, reversed. 

It appears that respondent has issued to appellant a 
retJ,ewal of his license for the premises in the rear of 801 Pros­
peet Street for the period from July 1, 1936 to June 39 1937 in­
clusive. To order a transfer of a license for the period expiring 
at midnight tonight would be an idle gesture. On the other hand, 
to dismlss this case with an academic adjudication on the merits 
without direction of any appropriate action is unfair to the ap­
pellant. As the objections to the transfer of the old license 
have been fully considered at the hdaring before the local issu­
ing authorities, and upon the hearing of the 3.ppeal, it would be 
sacrificing substance to form to require the present appellant to 
again file an appeal and hold a hearing before me on these same 
objections. Cf. Granger vs. Oakland, Bulletin #91, item 1 •. Ap­
pellant, therefore, may make application to transfer his new li­
cense to the front part· of' 801 Prospect Street, and upon compli­
ance with all the statutory requirements, tho transfer shall be 
granted unless valid objections different in kind from those 
heretofore raised shall be presented. 

The local issuing authority may grant such transfer, if 
it so decides, upon condition that the entrance to the licensed 
premises be located upon Oakland Street; and that there be no 
entrance to them from Prospect Street, the purpose of the condi­
tion being to preserve, as far as possible, the very slight 
vestiges of residential character remaining in the latter street. 

While the action of respondent is reversed, neverthe­
less, as the license period will expire in three hours, no order 
requiring the issuing authorities to transfer the present license 
will be entered herein. 

Dated: June 30, 1936. 

D. FREDERICK BURNETT, 
Commissioner. 
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2o MISLEADING TRADE NAMES.- ITALIAN LICENSEE NOT BARRED FROM CALLING 
HIS PLACE HMULDOON t 8" - HEREIN OF THE USE OF NAM.ES REMINISCENT OF 
THE OOLD SODo 

Miss ----- -------­
Asbury Park, New Jersey .. 

Dear Miss -------- : 

July 6, 1936 ... 

There is nothing in the law which would prevent a saloon 
operated hy an Italian licensee from advertising itself L1.s "Mul­
doon• sH. Itrs a subtle compliment to the Irls.h .. We could hardly 
expect him· to name it nselassie's Retreatn. If Levitsky can change 
overnight to McNamara, there is nothing to prevent Pasquale, in 
equal emulation, frum calling ·his place YYJ.V1uldoon 1 s".. He was a 
wrestler of ncte if not of spaghetto 

The State Rules Concerning Misleading Trade Names prohibit 
licensees from using names which convey the impres.sion that the li­
censee is owned or operated by or enjoys official sanction from 
the Federal or St:.:1t~ or .s.ny Municipal Government or names wh:Lch are 
misleading as to the actual type. of business being conducted.. They 
stop at that pointo There is no presumption in law, even if there 
is in fact, tho.t the names of the sons of brin are always officialo 

If, however, you have evidence of actual violations on 
the premises to which you refer, if the business is not conducted 
by the person or organization to whom the license ·wc.s issued or i.f 
the premises are run in an objectionable or improper manner, then 
give me the full fncts and I will see that investiga_tion is made at 
once. 

Very truly yours, 

D. FREDERICK BURNETT, 
,...,. . . 
vOJµilllS SJ_Oner. 

3. EXECUTORS AND ADIVIINISTRATOHS - EXTENSION OF LICENSE - APPLICATION 
FOR NEW LICENSE BY LEGAL REPRESENTA 1TIVE OF DECEASED LICENSEE MAY 
BE MADE EITHER INDIVIDUALLY OR HAS.ADMlNISTRATORTY E:TCo - BOT IN 
EITHER EVENT THE LEGAL REPRESENTATIVE IS PERSONALLY LIABLE FOR 
CONDUCT OF THE BUSINESS - POLICE R.ECORDER MAY NOT HOLD LIQUOR LI-
CENSE. , . 

Telegram - lune 16, 1936. 

Dear Comm Mrs Anna M Branigan of 823 Bay· Ave Sonerspoint NJ 
Atlantic County present holder of Plenary Retail Consumption Li­
cense files application on June first for 1936-37 license Same 
accqmpo.nied by 2,,,11 requirements Mrs Brt:.nigu.n passed avvay June 11 
and was buried today Toni te the goverrd.ng body met and extended 
her present license until June 30th in the name of the Estate of 
Anna M Branigan Will it be proper for the governing body to 
grant the new license in the name of the estate · It is the de­
sire of the administr:..1.tor to continue sai.d license under the name 
of the deceased due to the outstanding debts Will you kindly 
inform me of the proper procedure in this most delicate matter 
Your i~mediate re:ply by Westernunion at my cost will be greatly 
appreciated Are there any objections to a Police Recorder hold­
ing Plenary Reto.il Consumption License 

I.-' F Branigan 
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Mr. L. F .- l3ranigan, 
Somers Point, No Jo 

Dear Sir: 

· .Sheet #4. 

:June 17th, 1936. 

.R~ceipt of your telegr.am of June 16th is hereby acknowl~ 
edged. 

Section 23 of the Control ~ct permits the extension of a 
license for a limited period not exceeding its term to ·the legal 
representative of the deceased licen~ee. A new application for 
the ensui.ng term, however, may not be made .in the.name of the 
estate. An estate is not a legal entity and may not hold a liquor. 
license. If the .legal re;iresentati.ve has authority to continue 
the operation of· the business, he r.:iay make applico.tion for a li­
cense in his own no.me. Cf o Bulletin #20, Item #6, enclosed here­
with. The license may· be issued to the legal representative in 
his individual cap.::tci ty or as .Yiadmhlistratorn, "executorn, etc. 
In either event, t~e legal representative will be personally re­
sponsible for the operatj_on .of the busines·s., will be subject i)er.,... 
sonally to c rimi.nal proc e.eding s in the r;vent of viola ti on of the 
Act and will be subject personally to revocation proceedings in 
the event of violation of the Act or the rules and regulations 
promulgated pursuant thereto. Cf. Liable vso F'errv, 32 N.J.Eq. 
790 (E. & A. 1880); Doolittle vs. Willet, 57· N.J.L. 398 (E. & Ao 
1894). - . 

Under the principles set forth j~n Bulletin #·113, .Item 
#9 and Bulletin #116,. Item #1, enclosed he.rcwith; a Police Recorder 
may not hold a liquor license. 

Very truly yours~ 

Do FREDERICK BURNETT, 
Commissioner. 

By: Na than L. Jacobs, . . 
Chief Deputy -Commiss.ioner 

.. and Counsel. · 

4. WINERIES - PLENARY WINERY LICENSEE lVIAY BOTTLE ALL-TYPES OF WINE -
LIMITED WINEHY LICENSEE MAY NOT BOTTLE OR SELL FORT.tFIED WINE. 

Dear Comrnis sionE::r· ~ 
June 1, 19-36, 

Mr. John Schuster has just· been in the office to consult 
me about a difficul-ty he is having with your department·. 

You may remember that. Schuster has a small winery up in 
Egg Harbor. He has been ln business for clos~ to fifty years and . 
has alwais made some very excellent still· wihes. In addition, b~­
for,e Prohibition it was cust9mary to buy such wines as sherries 
and ports which ar.e not produced here in order to serve his cus­
tomers. After th~ pass~ge of the 1934 Act he took out a limited 
winery license. ~he busine~s is small, probably not averaging 
anything like a hundred gallons a ~onth. Most of the business is 
to· indj.viduai's who ,drop by the winery and· get tvifo qr three bot--
t1e s or less at a time. · 

Shortly after the act was passed Mr .• Schuster inquired 
from your department whether or not his limited winery license 
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entitled· him to b1,iy and .;r.e.s·el.1. ports and sherries. He received a 
lette·r from .Maurice ash ·-$tating t-hat under his license in addi-­
tiort to manufacturing .·11_1$.: ~ovvrr ·wines he n1ight purchase wines for 
the ·$Ole· purpose· of r.eselling them. 

On~ of-the inspe~to~s called at the winery the other day 
and insisted that Mr. Schuster could not buy and sell port and. 
sherry; 'on the theory that· these are fortified Wi:rH::s, unless he 
tqok out a plenary .winery 1ic·ense. From reading the statute I 
cannot see how this pos:Ltion would be tenabie. The statute says. 
that in ·tpe c4se of a· plenary winery licerise: 

"The holder of this license shall be entitled, subject 
to rules and regulations, to manufacture any fermented 
wines, arid to blend., fortify and treat wines, and to 

.distribute and sell his products."o" 

In the case o~ the limited winery license the statute reads: 

"The holder of this license shall be entitled, subject 
to rules and regulations, to manufacture for sale any 
naturally fermented wines and fruit juices in a quantity 
dep~,ndent upon the following fees, etc o, •••. and to 
dlst:ri_bute and sell his products to wholesalers and re­
tailers respectively licensed in accor.dapce with this 

.a·ct, and.to consumers, and to sell and distribute o···· n 

It would seem to ne that if the statut~ were to be strict-· 
ly construed neither a plenary or a limited license -would 'permit 
of the purchase for resale of a wine such as port or sherry. VThe 
contention that to "blend, fo;rtify~ and treatu would not cover the 
purchase and resale of the wine to which nothing was don0, nor 
would it specifically authorlze the purchase nnd resale of wines. 
not manufactured by the winery o To this extent both the lJienary 
and lim.i ted licenses stc.nd on the sr~me footing. 

It seems to me therefore that -it j_s neces..so.ry to go b~cl{. 
to .a rule. of reason based u~)on ·the prD.ctice in vogue before Pro­
hibition, and in the light of wh3.t was current practice in· a. win­
ery, to permit the purchase and resale of wines n9t m~nufactured 
by the winery itself wher_e it is part of the current business. 

Mr~ Schust.er' s bu sine'~ s is much too 1imi ted to wa:rran t 
his toking out a $500 plenary licenso. In view of Mr. Ash's 
former rule can you not see your way cle0r to continue the same· 
interpretation of the act which he gives? _Mr o Schuster is, of 
coursG;,. very anxious to do nothing that will offend against the 
law or which would put him on bad terms iNi th your department. 

. . . . . 

Hon, Eraerson Richµrds• 
Atlantic Clty, No .J_. 

Dear S~n~to~ Richarda: 

Cordially yqurs, 

Emerson Richards. 

June· 18 ,. 1936. 

Your letter of ~une 1st wit4 res1)ect to John Schuster & 
Son has been carefully c-onsidered. 
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Section 11 ·of the Contr9l Act authorizes a i_Jleno.ry iN]_nery 
licensee to manuJacture fer1'!1ented w.incs and to blend, fortify and 
treat wines o.nd to distribute and -sell his products to wholes2lers 
and retailers and to churches for religious purposes. Within the 
foregoing section, a plenary winery licensee may JUrchuse wine, 
and blend, .f:Jrtify, treat or .subject it- to some other J,Jrucess pur­
suant to his lj_cense. Included among the _pernittE;d processes are 
bottling and rebottling for sale. See Bulletin #55, Item #4, en­
closed herewith. .hccordingly, a ;;lenary winE:ry license1;:; may pur­
chase all types of wine) and bottle sarie for resale. 

Differ~nt considerations &pply, however, to a limited 
winery licensee. The Act does not confer upon such licensee 
authority to blend, fortify_ or treat wines. On the contrary, his 
authority is expressly confined to the manufacturo for sale of 
nnnturally ferLwnted 1Nines e:.nd fruit juices". Since the Legisla­
ture has not conferred U~)on such licenseE=.~ authority either to 
manufacture or sell fortifiecl wines, the Commissioner is not at 
liberty to permit such operations. 

In vi~w of the general languag0 in the Act to the effect 
that lirJi ted winc~ry licenset;s n-1ay r1mnufncture naturally ferwented 
wines, the Comnissioner has reached the conclusion that such li­
censees may purchase naturally fermented wi1ies for the pur1)oses 
of bottling and rebottling. This determination, however, hardly 
furnishs s nny basis for ·the contention that the Aet may be con­
strued to afford lirnit0d winery licenSOQS authority to bottle 
fortified w~nes for purposes of resale~ 

I regret that, in the absence of further legislative 
action, nothing can be done to enable John Schuster & Son to sell 
fo·rtified wine pursuant to a limited winery license. 

By~ 

Very trulv yours 
' It; ' 

Do FREDERICK BURNETT, 
Cotl1mis sioner o 

Nathrm L. Jacobs, 
Chief Deputy Cornnissioner 

and Counsel. 

'. LICENSED PREMISES - LOSS OF PORTION OF LICENSED PRE,I\ll.ISES IS NOT ~ 
GENERiiLLY CAO SE FOR REVOCi:j.TION - WHETHER. LICENSES SHOULD BE ISSUED~~ 
TO SEPAHATE APPLICP~NTS FOR ADJ-ACENT PREMISES .HESTS, IN FIRST IN- T ~er 
STANCE, WITHIN ~nm DETERMINATION OF THE MUNICIPAL ISSUING AUTHOR-~ 
ITY - Al.'TEMPTED WITHDRJ~VJAL BY TRANSFEROR OF HIS DULY FILED CONSENT~; rt'.t:

2 
~ 

TO TRANSFEH DOES NOT AFFECT J"UHISDICTION OF N:UNICIPAL ISSUI1iJG ~r_?LL ~ 
AUTHOHITY. ~. / ( 

, ,JUJ.'H0 11th, 1936. I 

Dear Sir: 

The Township Committee of the TownshJ.p of Middletown, 
has directed me to subni t the following rJa tter to you, viz: 

Frank Markstein in 1935 was granted a license for the 
Bayside Inn at East Keansburg:~ BnclosecL herewith is a copy of his 
Ar;plication, marked Exhibit A~ 
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The so.me.was inspected and an Inspection Report was made 
and filed With the Township Cor:m1i ttee, a copy of which rei)ort. is. 
enclosed herovvtth and !Jarked Exhibit B. 

This Bayside Inn is located on four lots at the corner 
of Seabreeze and Bray .Li.Venues. Enclosed herewith and n:::i.rked Ex­
hib~t c, i~ a Survey of the ~roperty. The two lots on the corner 
of SeabreE~ZQ and Br~y Avenues are owned by the Building nnd Lonn 
Association in Nevm.rk. The remaining two lots are ovmed by Frank 
IVIarkstein. 

The 1~min building is located on. the two lots owned by. the 
Building and Loan, and thE~ building extending over on the adjoin­
ing two lots is. a one story frame addition. 

Carl Bachstadt applied for a transfei of the license 
fron Me.rkstein to him, in April, 19:36; and enclosed. herewi.th is a 
copy of his Application, Do.rked Exhibit D. 

At the same ti1i1c-: thc;re was a no1:iorandum signed by Frank 
Markstein agreeing to tr~nsfer his licens0 to Carl Bachstadt, 
which copy of sane is enclosed herewith and nc-,rked Exhibit E. 

All the ~reliminaries were completed, such as advertising, 
Federal stamp, deposit fee, etce, by the said Carl Bachstadt. 

This t1a tter was first presented at a r::teeting of the Town­
. shil) Couni ttec of the TownshiJ.) of lvliddletown held on A,;_Jril 9th, 
1936. The minutes of that meeting recite the ~acts, and the wat­
ter was laid over as follows~ 

"After so1~10what of discussion, the upplicCA.tion was laid 
over to the next regular 121eeting of the TownshJ.p Coi:i­
mittee of the lownship bf Middletown to be hel~ on 
Thursduy afternO()ll, A:;)ril 23rd.') 1936 .• " 

At a meeting of the Township Coamittee held on April 
23rdj 1936, the minutes conc(n•.ning this - license read as foilows: 

"The .application of Carl Bachstadt for the transfer 
of the license of Frank Markstein was brought upo 
The following letter was read fror:1 Frank Markstein, viz: 

Tovmshi:) Com111i ttee 

Gentlemen: 

East Keansburg, N. J. 
A0ril 22, 1936. 

Plense disregt;1rcl ny request for a transfer 
of r.1y liquor license on Br2y Avenue, East Keansburg. 
I desire license to be left as is. 

Your·~, truly, 
Frank Markstein. 

The natter was laid over to the next regular meeting 
of the Township Conni ttee to be held at the Cor.ani ttee 

. ro01:.is at Middletov1Jn en Thursday afternoon, May 14th, 
1936.it 
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At the 1::ieeting :on ·MaY' 14th, 1936 the natter was discuss0i 
The Townshi) Conni ttee se:ened to be of the 0 1Jinion that as Mr. 
Markstein had chang~d his.ciirid~ and didn't want to transfer his 
license, they could not force the transfer. 

Mr. iv.larkstein sc~id he was oper2tin.g his license in the 
one story frane addition, which was owned by hirJ, and that his 
bar was in that j'.)01 .. tion of the building; and thQt o.t . the tL:ie the 
license was granted to hiIJ in 1935 his bnr wo.s located in its 
:Jresent locntion, and was in the i:)Ortion of the building which he 
still owns; and that he did not want to transfer his license to 
Mr. Bachstadt, but wanted to continue on. 

Mr. Kaiser, representing Wlr. Bachstadt, insisted that in­
asnuch &s Marl{stein said he would agree to transfer the license 
he should be ~rep2red to go on with the ,same. 

The Townshi.l) Conrii t tee re !Jlie d tho. t until the tru.nsfer 
was finally consut1r1ated and consented to by then, if Mo.rkstein 
wanted to withdraw they did not see where they could a)J;)rove of a 
transfer; and that if there wf;re .::.my legalmatters between Mark­
stein and Bachstadt they would have to be settled through law. 

·Mr .. Kaiser as attorney for Baohstadt then nade the fol­
lowing points: That the Building mid Loan is in possession of the 
building located on the two lots on the corner of Seabreeze and 
Bray Avenues as shown on the enclosed Survey r~mrked Exhibit C; 
that they had partitioned off the room in the building on their 
:)roperty line, leaving just a portion of the one story building 
addition still ort the )ro:perty of Frank Ivlarkstein and where his 
bar was located and where he vvc~s operating. · 

Mr. Kaiser contended that if the Townshi) Corauittee would 
not aJ.)prove of the tra:psfer :fro1:1 Iv.Iarkstein to Bachstad t, that they 
should revoke Markstein's license nnd prohibit hi~ frou doing 
further business;.for the reason that when he obtained a license 
to operate it was for preLlises located on the corner of Seabreeze 
and Bray Avenues, and that the original .h.i.)l:,licatiqn filed by 
Markstein and the Inspection report indicated a certain size 
building and certain acc01:1modations that went with the license; 
and he having been deprived of tho oajor lJortion of the building 
he was not operating according to the :Jhysicc.l status ~f the 
1)rer:1isos where he had obtain€!. a license:: and therefore his license 
should be rovoked. 

The Townshil) Corn.Jittee re1Jliec1 that they di.d not see 
where they should take any action in the r:Ja t ter, and that even 
though they granted the license to Markstein for cert.:::.in ~Jrenises 
and he had been de~Jrived of a 11ortion of the 1Jrenises, thatthey 
dicl not see where they would have et right to revolce Markstein' s 
licens.e and ~)revent hin frorn continuing his businoss. 

After souewhat of dlscussion it was voted that the Town­
shi.) Cor;mittee would subuit the matter to the Department of Al­
coholic Beverage. Control and ask :1 ruling in the r1a tter, as the 
Townshi1; C~:)ElL1i ttee wants to do wh:.1tever ·is the )roper thing, and 
it seems· to be no re of a l·egal .na ttEn· tp.an one of i')olicy • 

.Carrying out the ·request .or.· the Townshi) Corn:Jittee, I aL1 

writing you ·the above facts in.the case, and would res~ectfuliy 
ask your rul'ing 2nd advice iri thic; matter"· 

I an.. sending n copy of .thi:s .. l~tter to Mr. Nicholas W. 
Kaiser at.his· office at 78~ Broad Street, Newark, New Jersey, as 
he is interested fron the st~ndpoint of Mr. Bachstadt, and also 
the owner of the building located on the two corner lots. 
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I uight say that since the above A~plications are now 
filed by Bachstadt for a new license for the year beginning July 
1, 1936 for the building located on the two lots on the corner; 
and lVIr. Markstein has filed an .c\~)plicution f::.ir the renewal of his 
license to be located in the building ono story fruuo addition 
located on the two lots next to the corner. 

The TownshiJ Conoittee will be confronted with a situa­
tion to decide on the granting of n new libense. 

They have notified all 3.)plicants for licenses that they 
will hold J. public hearing on every license whether new or re­
newo.ls , .. n t the regulG.r Dee ting to be hE~ld on Jurn:.; 25th, 1936. 

I su)pose natters of )Olicy will have to be decided by 
the Townshi) CouLti ttee •. Any natter of law you could advise therJ 
on would be greatly aJpreciated, and they would also a)preciate 
any advice you could give thou as to a natter of JOlicy. 

I an, 

Howard W. Roberts, Esq~, 
Clerk of ~iddletown Township, 
.ti. tlantic Highlands,. N. J .• 

De&r Sir: 

Very tru1y yours, 

(signed) Howard W~ Roberts 
TownshiJ) Clc;rk. 

June 18, 1936,., 

The various iegnl issu0s -~resented by your letter of 
June 11th hnve been carefully considerede 

1., Where a licensee's i.nterest in r.:t 1wrtion of the li­
censed .i)reuises terui.na tes, he nevertheless retains the J.~:ri vilege.s 
of his license in tho renaining )ortion of the preniSE?S· In 
general, \~uch change of circunstonces will not warrant revocation 
of the license. However, in the event a~Jplic:J.tion for renewal is 
aade, the issuing authority aust~ in the first instance, detercine 
whether tho prenises in which the licensee desires to continue 
business nre suitable, and if there is a negative deterraination 
the D.)~)lica ti on for r.Qnevml should be denied. Cf. Bulletin #114, 
Item #4. 

2. There is nothing in the Control Act or ta regula­
tions of this De.[)artDent which .!.:n·events the uunici1)a1 is suing 
authority fron considering an aJ~lic~tion by the licensee for 
the ;Jeriod connencing July 1st, 1936 for ·the )Ortion of the preu­
ises in whicn his interest continues and a se)ar~-Lte :~pplic&tion 
by another person interested in the remaining Jortion of the 
preuises, provided the resvective preLlises have been rendered 
physically-separ&te nnd distinct by )ro~er ~artitions or other 
alterations •. Whether tho res:Jectivc prei:1ises are suitable and 
whether two se~:mrate licenses should be issued for adjacent i1re11-
ises are natters of policy resting in the first instance within 
the detert1ination of the L~unicipal issuing authority. Cf. ,Bulle­
tin #57, Iten #4. 

3a UJon the filing of an apJliCQtion for trnnsfer to­
gether with the consent in writing of the li.censee to the transfer, 
in accordance with Section 23, the nunici1~al issuing authority 
should consider the a~~licntion in the sarae manner as original 
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:li:)~:,J .. ic::1-tions are consid0red. Where; the consent is defectiVG on 
its fnce or has been declared invalid by a court of coLl)otent 
jurisdiction, it should be disregirded. Otherwise~ however, any 
a ttun~) ted withdrawal by the transferor of his duly filed consent 
-is of no eff<0ct- in so far as tho juri.sdiction of ·the r_mnici1)al 
issuing authori'ty 1 s concornecl. Cf. Bachr1c.m v. Town of Philli.2.§.­
.Qurg, f58 N.J-.L. 55~ (Sup. Ct. 1902); Sullivan _v. Ma er :1nc1. Council 
of tho Borough of Rausey, 105 N.J-.L. 142 (E. & A. 1928 . J.my 
C:Jntrary view would ro.ise difficult questions of :iclninistration 
and woulll involve consideration of i:1rivate issues inter )ll.rtes 
vvh:i.ch should rest entirely within the c1etE':·r1~1inc. ti on of tho courts. 

Very truly yours, 

D. FREDERICK BURNETT, 
CoLJ.cissioner. 

By~ Nathan L. Jacobs, 
Chief DeJuty Couoissioner 

and Counsel. 

6. LICENSES - SURRENDER - FORM OF RESOLUTIOJ\f ACCEPTING SURRENDER 
AND CANCELLING LICENSE. 

Simon Bl.um, 
Town .Clerk, 
Nutley, No J. 

Dear Mr. Blum~ 

July 8, 1936. 

I have yours of July 1st reading: 

-···"At the regular meeting of the Board of Commissioners 
held June 23rd, 1936, a letter was received ftom Mr. Newton 
H. Porter, Jro, ~ttorney for The Nutley Colonial Clubj 
Inc. surrenderinE the Club license previously issued to The 
Nutley Colonial ~lub, Inc. (CB 3). 

"On motion unanimously adopted, the Board of 
Commissioners moved this license, as surrendered be 
received and the same be revoked. 71 . 

I understand the thought intended to be convoyed 
but suggest hereafter that the operative- language of such 
resolutio:ij.s be changed ·to read~ 

lfMoved, the surr$nder ·or this license be accepted 
and the license be thereupon cancelled .• YY 

ToYYacceptn show smental ass0nt, wherens to nreceiven 
merely signifies phy.pical delivery~ So again, nrevokedn is a 
technical term with le~al prerequisites and legal_ effects 4uite 
different frotl "cancelled". Therefore, I submit the above 
wording as preferable. 

Very truly yours, 

D. FREDERICK BURNETT 
Commissioner 
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HONORABLE PALMER M. WAY, 
Judge of the Court of Common 
Pleas of Cape May County, 

ON APPEAL 

CONCLUSIONS 

Responde,nt 

T. Millet Hand, Esq., Attorney for Appellant. 
Rex A. Donnelly, Esq., Attorney for Respondent. 
Charles Ao Bonnell, Esq., Attorney for Objectors. 

BY.THE COMMISSIONER: 

This is an appeal from the denial of a plenary r~tail 
consumption license for premises located at 329-331 East Oak 
Avenue, Wildwood. 

The premises are a one-story brick building on the 
north side of Oak Avenue, between Atlantic Avenue and the 
Boardwalko Pirectly opposite, and on the south side of Oak 
Avenue, there is a structure knovm as the nArcade". The floo.r 
of this structure is raised a considerable distance above the 
street level and is on the same level as the Boardwalk. There 
is a ramp from Atlantic Avenue to the Arcade and also stairways 
to it rising from Oak Avenue. The Arcade has the typical sea-­
side amusement attractions .such as "Dodgem Juniors", "Custer 
Cars", "Bowling Alleys", "The Pretzel", "Merryl'"'"Go-Round" and 
"Peter Rabbit". 

Several generalities were stated in the pleadings in 
support of the denial, but at the hearing, the issues boiled 
down to just two. Unless allegations ot· pleadings are admitted, 
I consider, on the hearing of appeals, only those which are 
supported by testimony or, if matter of law, are stressed in the 
argument. My duty is to determi.ne· what the fight is about and 
then to decide on their merits the issues as actually fought out4' 

Those issues were: 

(1) That the aJrcade caters during the day time and 
early evening rm.inly to the games and amusements of children; 
that it is the principal play center for children in the City 
of Wildwood; that, during the season, hundreds of children 
daily visit the Arcade; that the proximity of the Arcade is 
therefore fatal to the application of appellant~ 

If the Arcade were seeking a liquor license, the fact 
that it i~ a carnival center far children would be dispositive 
against such application on its p~rt. 
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The premises sought to be licensed, however, are on 
the other side of the street - sixty feet broad at that point. 
Moreover, the Arcade is not on the same level$ It is elevated 
above the rest of the street to the level of the Boardwalka 
It is reached by walking into it flush from the Boardwalk, or 
by ascending the ramp from Atlantic Avenue. ~o reach it from 
Oak Avenue, it is necessary to climb the stairs. It is apparent 
that the bulk of its ·v1 s i tors would naturally approach i't ·· 
either from the Boardwalk or the Atlantic Avenue ramp. It is a 
substantially different place than the Oak Avenue street level .. 
It is rather an appendage of the Boardwalk than an adjunct of 
Oak Avenue. It is not Oak Avenue that i$ the playground or 
where the merrymaking is done. 'All that is in the Ar.cade on 
the.upper level. Now, down on the street level, between the 
proposed licensed· premises and th~ Boardwalk, there are two 
restaurants and a Public Service Bus Terminal -- nothing in 
the way of attraction t'a children at all comparable to the 
lure of the "Dodgemsn, the "Custers", the fYPretzels" and "Rabbits.n 
agross the street, free to look at if not to try out. Anxious 
to protect childhood, I find nothing in the facts befo~e me to 
engender any well-founded fear for them, so far as granting this 
license is concerned. "Look out for the kiddiestn is the only 
right attitude when there is real cause to -command it, but the 
lofty phrase is academic unless it fits the faots. Last year 
there were 55 and this year there are 46 retnil consumption 
licensed places in the City of Wildwood, many of which were and 
will be passed by children on tbeir way to play. That is the 
most that can be said of the present objection. Their natural 
instincts will take the children quickly to their chosen play­
ground without tarrying - probably without looking~ In these 
matters, they neeQ neither urge nor warningQ What counts, so far 
as the instant case is concerned, is not the presence of the 
licensed premises, but the way it is conducted.. If it shall 

. become a rp.enace or an "attractive nuisance" to children, that 
will be a different matter.· It will be at all times under strict 
control. Nothing appears-wrong with it now. 

(.2) That the proposed premises are too .n.ear the 
Boardwalk and the Boardwalk approaches; that if the application 
werE? granted, it would in effect oe voiding the stand that has 
been taken to keep the Boardwalk business and the liquor traffic 
separate and apart. · 

It is a reasonable and salutary.exercise of police 
power to exclude liquor sales from ocean front walksJ which 
are essential parts of our beach playgroundsfl Morton vs._J:!Jl::l, 
Bulletin 81, Item 160 Boardwalks at New Jersey seashore resorts 
have become an institution. Sportland vsfl Loder, Bulletin 41, 
It~m 4. A Boardwalk is in essence a seashore public park. 
Platnick vs. Belmar, Bulletin 45,· ltem 16. Municipal regulations 
prohibiting the sale of· alcoholic beverages on boardwalks or a 
reasonable distance thereof have been uniformly approved. Re 
Atlantic City, Bulletin 20, Item 4; Dann Vo Manas.Quan, Bulle-. 
tin 37, Item 12; Platnick vs. Belmar, Bulletin 45, Item 16; 
Leggett vs.e Manasquan, Bulletin 79, Item 13. 

Respondent promulgated rules and regulations, which 
were approved,.by me on June 28th, 1935. 

Rule III g. reads: 

fTNo firm, corporatiqp or person shall be granted 
a retail license to sell any alcoholic beverage on, 
under ·or within one hundred (100) feet, on the land ., 
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side, of any boardwalk, or within one hund~ed (100) 
feet of any approaches or connections to saj_d boardwalk, 
which said boardwalk extends along the Atlantic Ocean 
in this County. 'Approaches and connections' mean 
that portion·or any walk or passage way, publicly or 
privately owned, and connecting the boardwalk with the 
sidewalk, ground or street. P:rovj_ded, however, where 
there is at the present time any public highway or any 
public street parallel with any such boardwalk and ad­
j,acent thereto, and approaches or connections of said 

. boardwalk extending thereto, nothing· in the above 
·regulations shall prevent the granting of o. license 
on the side of said street opposite to the said board­
walk." 

The proposed licensed premises are distant 211 feet 
·from the Boar~walk, 178 feet from the Boardwalk Bench area, and 
137 feet from the ramp on Oak Avenue leadihg to the Boardwalk. 
They are, therefore, entirely out of the 100 foot area. The 
argument ts advanced, however, that, since there is a ramp 
from Atlantic Avenue·to the Arca.de and stairways from Oak 
Avenue, both of which are regularly used. by the public to reach 
the BoardwaL~, therefore the entire Arcade comes within the 
meaning of "approaches and connections to said boardwalk", and 
that since the li.censed premises a+e within sixty feet of the 
Arcade, they therefore come under the ban of the Regulation. 

The argument is so brond thnt it defeats itself. 
The object of thE: rule as I understood it vvas to ¥;:eep liquor 
off ·the boardwalk and a hundred feet away from it. This has 
been wholly accompli.shed by appellant just as in Sportland, . 
Inc. v .• Loder, Bulletin 41, Item 4.. Now as to "approaches and 
connectionsn, Rule III g, as submitted for approval, was to be 
generally applied to the whole county of Cape May. I saw lU.O 
objection in protecting the boardwalks to adding "approaches 
and connections", but it is no afterthought to say that what 
I had ·in mind was something that was not only physically connec~ 
ted to the boardwalk, but also that which .might he fairly con- · 
sidered an integral part of it, for. instance, the ramp to the 
boardwalk from Oak Avenue._ If i.t means that the 100 ft. rule 'is 
to be stretched to. undefined distances according to the acci­
dent~ of construction, then I disapprove it for there·is no 
fair reason why terrl tory normally outside the proscribed ai"ea 
should be disfranchised because of a freak of construction. 
To say that the Arcade is the boardwalk~ or part of it, is 
contrq.ry to fact. To say that it is an approach or connec·tion 
to the boardwalk· because it happens to extend back a whole block 
or about 500 fet~t, adds nothing but confusion and ambiguity o 

Certainly it would destroy the clarity and precision which a 
workable. rule should carry. I f irid as fact tha.t the "Atlantic 
Avenue ramp and the -side stairs .on or~k Avenue are entrances to 
the Arcade as distinguished from approacb,.os to the boardwalk. 

Without pausing, therE:~fore, to attempt a·ccu:rate 
delineation of the term uappronches a.nd copnectionsnf} or to 
rescind in whole or in part approval. of Rule III g, I am clear 
that the regulation, appropriately construed, has.no applica­
tion to the present controvet·sy. 
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Th~ personal qualifications of the applicant -being ad­
mitted on the record_, and there being no sustainable objection on 
the issues p~esonte4 to· th~ place sought to be licensed, it fol­
lows that a licen_.se should hav·e been issued to the· app~llant. 

The decision.of respopdent.is therefore reversed with 
directions to issue appellahtrs license forthwith. 

Dated: July 8, 1936. 

D. FREDERICK BURNETT, 
Commissioner.· 

Bo APPELLATE DECISIONS - MALONE vs. BORDENTOWN. 

WILLIA.M J. MALONE, 

Appellant, 

-vs-

TOWNSHIP COMMITTEE OF 
BORDENTOV\JN TOWNSHIP, 

Respondent D • 

ON APPEAL 

CONCLUSIONS 

Irving H. Lewis, Esq., Attorney for Appellant. 
Samuel F. Garrison, Esqo, Attorney for Respondent. 

By THE COMMISSIONER: 

This is an appeal from the dc.;nial of a rne.$Lal Of plen­
ary retail consumption license for the period expiring June 30, 
1937, for premises located at Star Route, Bordentown-Chesterfield 
Road, Bordentown Townshi_p. 

Parties and premises a:c-e the same as those consid~red in 
a previous appeal. Malone vs. Bordentown, Bulletin #90, item 12. 

In its nnswer filed in the p~evious appeal, respondent 
contended that it had deni~d the license because of alleged im­
proper conduct by appellant under a license held by him during 
the previous year in Hamilton Township. At the hearing of that 
appeal, however, respondent failed to appear, and appei~ant pro­
ceeded _fil; parte to deny each and every charge of misconduct which 
had been set forth in the filed answer. Later, respondent stated 
in writing that its objections to the issuance of the license had 
been withdrawn and, hence, because nothing appeared against ·the 
character or conduct of appellant, the ·action of resppndent in 
denying that license was reversed .. 

Subsequently, on the evening of May 9th, 1936, investi-
. gators from this De.pnrtment visited appellant• S' premises for the 
purpose of making art' inspection thereof... They remained on the 
licensed premises from about 11.: 30 p:~IvI. until about 1: 00 A. M. 
the following morning. . Investigators Holman and Chinery both 
testified t1v1t they saw two drunken per.sons· asleep at tables in 
the barroom; that many intoxicated people had beett served with 
liquor in their ·presence; that· two fi.ghts among the pa trans had 
occurred while they were on the. lice.ns.ed. premises. Investigator 
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Chinery so.id that about half of the people in the barroom were 
drunk, anc that the language used by a woman who came from the 
dining room into the barroom while he was present was so foul 
that ho did not WJnt to repeat it. Both testified that while 
they Wt-;re present a minor had been served with intoxicating 
liquors. The minor, a boy eighteen years of age, of a very youth­
ful appearance, testified at the hearing that he· had been present 
in the barroom on the night of IViay 9th and that he had been served 
liquor at the bar. After the investigators had called the State 
Police, Mc.lone was arrested on a charge of selling alcohblic bev­
erc~ges to a mi.nor, brought before a Justice of the Peace and held 
in bail for the action of the Grand Jury. The Grand Jury has not 
yet considered the case. 

In n ttempted explanation of the sale to,the minor, appel­
lant testified that more than a year ago, while he was conducting 
business in Hamilton Township, this same young man was questioned 
as to his age nnd told appellant that h(~ was then tvventy-one years 
of 8.ge a The minor, however, denied thnt he had ev0r· been in 
appellant's snlo6n in Hamilton Township. 

On May 29th, 1936, a synopsis of our investigators' 
reports wo.s forwarded to respondent, with the recommendation that 
proceedings be instituted so that the above charges against the 
licensee might be tried outo No formal action was taken on this 
recommendation but respondent, on June 23rd, 1936, denied appel­
lant's 2pplication for renewal of his license because "the members 
of the Townshj_:;_) Committee had investigated said charges o.nd be­
lieved them to be trueHa 

Appellant is not entitled to a renewal of his license as 
a matter of right a As I said in xe Marritz, Bulletin #61, item 8: 

"Licenses are good, at the m~J.ximum, for the term of 
one year only. All rights conferred by the license 
cease upon its termination. While a licensee who has 
lived up to the law and complied with all requtrements 
ought 1 in fairness, to have first consideration when 
renewals are determined, nevertheless it is overstating 
the principle to conclude that he is, therefore, 
'entitled' to a renewal. No one has a vested right to 
a renewal. Whether a renewo.l should be gr3.nted or not 
is, like the original issuance of the license, a matter 
to be decided in the light of what is then determined 
as the best common inte1.,est of the public at large." 

On the previous appeal appellnnt and his wife contended 
that the alleged disturbances took place outside of their licensed 
premises and that they were blamecl for it because their place in 
Hamilton Township was located in a bad neighborhood. They ex­
plained that they intenclG·d to operate in Bordontown a restaurant 
and a country hotel, the inference being th~1t they coulC~ conduct a 
high class· plG.ce in better surroundings. They admitted on this 

.appeal that, during the })ast yeo.r, they did not conduct a restau­
rant and hotel bec~use, as the wife explained, she discovered that 
it would cost too much money. .During the past year, apparently, 
they have conducted practic2lly the s.'.lmc ty~Je of :L)lc:.ce which got 
them into difficulties in Hamilton Township. They have had one 
chance to make good. Under tho circumstances, I do not think they 
are entitled to another. 
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The evidence produced. at the hep.ring of this ap:i.Jeal sat-
-isfies ne that appellant has been guilty of selling alcoholic bev­
erages to a ninor in violation of Section 77 of the Control Act, 
and that he has likevviso violated Rule 1 of the Rifles Concerning 
Conduct of Licensees ancl Use of Licensed Prenises in selling and 
serving alcoholic beverages to person~ actually or apparently 
intoxicated, and in allovving the consumption of alcoholic beverages 
by such persons UJon the licensed prenises. 

There is, therefore, a~ple evidence in the record to sup­
·~ort the refusal of respondent to renew appellant's license. As 
so.id in Ford vs. Knowlton, Bulietin #84, ite~ 5: 

"A deter~lina ti on by a munici1Jal issuing a-uthori ty 
that the licensed business has been conducted 
inproperly in the )ast wlll be sustained if founded 
up~~ substantial evidence.n 

The action of r8spondent is, therefore, affirmed. 

On June 30, 1936, an Order was entered here.in extending 
ap~ellantrs old license pending t4e Jeteroination of this a~peal 
and until further order. That _order is herewith vacated. Ap~)el­
lnnt shnll cease doing business immediately. In accordance with 
the teras of said ·order, respondent shall retain, in addition to 
the statutory investi.gation fi~e, th~ proratecL portfo:n of the 
license fee for the :;_Jeriou during which the extEi1s1on of the li­
cense reranined in effect. 

Comnissioner. 

pated: July 10, 1936. 


