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·N .. J. Court of Errors and Appeals. 

JEREMIAH D. POINIER, 
Plaint([( hi Error, 

vs. 

rrnE STATE, (ex rel. JACOB I. 
ScHMI'l"r.) 

----------------

( On Error to 
) 81,p. Court. 

POINTS OF PLAINTIFF' IN ERROR. 

I. 

Under the demurrer to the plea of the plaintiff in 
-error, (defendant in the Court below,) the al legations of 
the plea are to be taken as true, for the purposes of this 
argument, so that the following facts appear from the 
pleadings, viz: 

10 

20 

1. That the relator has no title, whatever, to the 
office of Commissioner of the Essex Pnhlic Road Board, 
from which he seeks t'o oust the plaintiff in error, that 30 
he may intrude into the same himself-he not having 
been elected to, or q nalificd for, that office. 

( Case, µ. 11, ll. 25-35; p. 15, 11. 31-35.) 

2. Thnt the plaintiff in error, under the acts of 18nJ 
anJ 1881, (referred to in the plea,) was eligible a1Hl elect-
ed or appointed to, and q nalifi.cd for tlie office in q ues-
tion, and tbnt he has fillccl sai<l offi<.'e and actually served 
as such Commissioner, since January, 1880, under re-
peated elections. 40 
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II. 

The plaintiff in error, by bis plea, has shown himself r 
fully and in every respect, within the terms and pro-
visions of the act of February 10, 1881, (Laws of 1881, 
p. 19,) the title and tenor of which are as follows, viz: 

".i\.N .ACT TO REDUCE 'l'HE EXPENSES OF PUBLIC' 
ROAD BOARDS, AND TO PLACE THEM UNDER THE CON-
TROL OF THE BOARDS OF CHOSEN FREEHOLDERS OF 

10 THE SEVERAL COUNTIES OF THIS STATE. 

"BE IT ENACTED by the Senate and General Assembly of 
the State of New Jersey, That the Commissioners constitut-
ing the county pubhc road boards WHICH NOW EXIST OR 
MAY HEREAF'rER EXIST, IN ANY OF THE COUN'l'IES OF 

THIS STA'rE, under the laws thereof, shall consist of 
members of the boards of chosen freeholders of said 
counties respectively, to be appointed in the same man-
ner as the standing committees of the said boards of 
chosen freeholders are or may be appointed for the time 

2.0 being, which persons so appointed sha11 continue in office 
only during the time for which they shall have been 
elected as such chosen freeholders, but be subject to-
removal at th'e pleasure of said boards of chosen free-
holders, and shall receive only such compensation for 
their services as such commissioners as shall be fixed, 
from time to time, by the said boards of chosen freehold-
ers; provided, that no more than a major part of the · 
corn missioners of any public road board shall be of the 
same political party ; and provided further, that nothing 

BO herein coniained shall be construed to affect the tenure 
of office or compensation of any commissioner now in 
office and in actual service as a member of any such road 
board; but that every such person who duly qualified and 
entered on the di·scharge of his dut£es or;i,,or before the first 
Monday of ,Tanuary, one thousand eigTit hundred and eighty-
one, and has ever since been actually serving as such mem-
ber, whether elected by the people or t.he said boards of 
chosen freeholders, under any general or special law of 
this State, SHALL BE EN'rITLED TO HOLD HIS SAID OFFICE 

40 DURING THE TIME FOR WHICH HE WAS SO ELECTED ; 
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provfrled, that the provisions of this net shall not apply to 
or affect in any \Yay township road boards. 

"And be 'it enacted, That all acts anc1 parts of acts, incon-
sistent with any of tbe provisions of this act, be and the 
same are hereby repealed, and that thi's act shall talce 
effect immediately." 

Approved February 10th, 1881. 

1. 'l'be plaintiff in error was "in o._ffice1 and in actual 
service as a m,ember" of the Essex Public Road Board. 10 

2. He was '· duly qualified and entered on the discharge 
of his duties, on or before the first Jlonday of January, one 
tlwumncl eight hundred and eighty-one." 

3. He " has ever sz"nce been actually serving as such 
member." 

4. lie was elected by the. Board of Chosen Free-
holders of the County o[ Essex, under a general or spe-
cial law of this State-it is immaterial which. 

5. 20 Therefore, by the express provisons of the act, 
he became and was "ENTITLED TO HOLD HIS SAID OFFICE 
during the time for which he was elected,''-unless the act is 
unconstitutional and therefore void. 

III . 
The act is constitutional. 

It is ~lleged to be unconstitutional as in contravention 3o 
of the provision that '' the legz'slature shall not pass private, 
local or speci'al laws in any of the followi'ng enumerated 
cases, that 'is to say: * * +:· * regulating the internal 
affairs of towns and counties." (Art. 4, Sect. 7, Par. 3.) 

But the act in question is neither "private, local," nor 
"special," within the meaning of the constitntional pro-
hibition·; but on th<~ contrary, is a public and general act. 

1. It applies to all county public road bonrds, in all 
the counties of tlte State. 40 
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2. It applies not only· to all county public roa< 
boards, "which now exist," but also, to all that "may 
hereafter exist. " 

3. The act, in its scope, is as broad as the State and as 

lasting as time. Every county public road board which 
exists or may come into beingi is subject to its pro-
v1s10ns. 

4. That there may not now be a county road board in 
10 every county of the State, or even in more than one 

county of the State, cannot affect the nature or scope of 
the law. 

20 

"The terms 'general laws' do not i1npart uni'versality 
in the subjects or operati'on of such law. * * ·X- A law 
settling the methods by which a11 railroads shoultl be-
come incorporated, would be special in the sense that it 
would be confined in its operation to but a single kind 
of corporation, and so a law would be local, by this 
same test, that should provide· for the organization, un-
der one system, of all the municipal governments in the 
State, as such a law wouhl manifestly have a restricted 
effect with respect to locality. But who, conversant wi'th 
the usage touching these ttrms, would venture the assertion 
that such statutes as these would not be general laws? '' 

BEASLEY, 0. J., in Van Riper vs. Parsons, 11 Vroom, 8. 

-" The law, in all 'its provist·ons, is general; broad 
enough to reach every portion of the State. ·* ~-.. * A 
law so framed ,is not a speci"al or local law, but a general 

30 law, u.-itlwut regard to the consi"deration that, wi'thi'n the 
State, there happens to be but one individual of the class, or 
one place where 'it produces ~ffects." 

DIXON, J., in Yan Riper vs. Parsons, 11 Vr., 123. 

"In the strictest sense, special or local laws would com-
prise all snclt laws as are confined in their application to 
a limited number of localities or subjects, and a general 
law be one uni vcr:Sal in its application. In this sense, 
acts of the legislature relating to a particular kind of 

40 private corporations, or to a particular class of muni-
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cipnlities, wouk1 fall within tlie prohibition of tho con-
8titutional intcrJiction, as special or local, however gen -
eral they might be in their application, within the scoµe 
of the purpose of such le6islation. But this i::'l not the 
signification given to their terms by this Court in the 
case of Van Riper vs. Parsons, 11 Vroom, 1; Id. 123 ; 
when that case was first before this Court, it was held 
that, within the sense of these prohibitory clauses, a gen-
eral law as contrnc1istinguishe ,l from one special or local, 
is a law that embraces a class of subjects or places, and does 10 
not omd any subject or place naturally belong1·ng to such 
class. 'rhe second time tliat case passr.d U]1(1er judicial 
examination in this Court, the ho1<1ing was that a law 

framed in general te, ms, restricted to no locality, and oper-
ating equally upon all of a group of objects, whz"ch, having 
regard to the purpose of the legislature, are di"stinguishecl by 
characteristics suffici"ently marked and 1·mportwtt to m,ake 
them a class by themselves, is not a speci"al or local law, but 
a general law, wi"thout regard to the considerati·on, that, 
within this Stnte, there happens to be but one indivfrlual of 20 
that class, or one place where d produces ~ffect. The statute 
whidi the Court in that case gcn:e 1ffect to, i,i fctct, spent its 

force entirely in its appli"cation to Jersey City." 
DEPUE, J., in Rutgers vs . . New Brunswick, 13 Vr., 51. 

The case of State, ( ex rel. Richards) vs. Hammer, 11 
Vroom, 43i:>, is in princip1e totally un1ik:e the ease at 
bar. 

The act under consideration in that case was entitled : 
".An act relating to the assessment and revision of taxes i"n 30 
citi·es in this State;" but in its purview it was made 
special or local by a limitation of its app1ication to only 
two of the citie~ in the State. 

5. A county road board like the one in Essex coun-
ty, is quite as important and public an institution as any 
which has been made the subject of legislation. 

6. The object of the law in question is to place the 
road boards under the control of the boards of chosen 
freeholders, and to reduce the salaries 0£ each of the 40 
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comm1~s10ners from one thousanJ dollars to about one 
hundred dollars. 

If this cannot be effected by general legislation, it ean-
not be accomplished at all; and the Essex Public Road 
Board is not a subject oI legislation, and is above the 
legislature. 

7. If, as is insisted, the law is a general one, it is 
effectual to make the changes proposed in respect to the 

10 tenure and compensation of the commissioners. 

1 Dillon on J.f. 0. (3d Ed.), § 231, 232. 
Hobolcen vs. Geer, 3 Dutch., 265. 
Butcher vs. Camden, 2 Stew., 478. 
Love vs . . Mayor of Jersey City, 11 Vr., 456. 
Rutgers vs. 1Vew Brunswick, 13 Vr., 51. 

The case of Michael Summers vs. The State, (ex. rel. 
Joseph W. Wildey,) No. 36, is like the foregoing, and 

20 abides the result of it. 
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FREDERICK w. MORRIS, I 
vs. 

THE STATE, (ex. rel. WILLIAM 
HARRIGAN.) 

'I.111e information in this case was filed September 8th, 
1881, by virtue of leave, granted in June term, 1881. 

10 

The plea contains allegations similar to those in the 
other two cases, but also shows that the title of the plaintiff 
in error to the oJflce, e;;cpi"red by ~ffeux of time, the second 
Wednesday of jJ.fay, 1881--four months before the infor-
mation was filed, and one month before leave was granted 
for filing; and that since the last mentioned date, <i he 20 
has not held, usecl, occupied, enjoyed, or executed the scad 
office of commissioner, nor its libe, tl·es, privileges, fi·anchises, 
or emoluments, and he deni"e::; the allegati"ons 1:n the said in-

formation to the cordrary, to be true." 

( Uase, p. 14, ll. 20 21.) 

'l'o this plea the rel a tor demurred, thereby admitting 
the allegations therein. 

In addition to what has been said in the case of 
Poim·er vs. The State, supra, it f is insisted, especially, in 
view of the fact admitted by the pleadings, that the re-
Jator has no right or title to the office, that the judg 
meht should have been against the relator on the ground 
of the expiration of the term of office of the plaintiff in 
error, a month before leave was granted for filing the 
information, and four mon tbs before it was actually 
filed. 

30 

"Where the term of office has expi re<l by efilux of 
time, and the officer no longer exercises or claims the 40 
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franchise, so that judgment of amotion or ouster can 

not be rendered against him, the proceec1ings will ·not 

usually be entertained, and the Courts will refuse leave 

to file the information." 

High on Ex. Rem., § 633. 
Morris vs. Ultderwood, 19 Gro., 559. 
State vs. Jacobs, 17 Ohio St., 143. 

10 In the Inst cited case, the term of office expired after-

information filed, and the Court on that ground gave 

judgment against the relator. 
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NEW JERSEY 

.TERE::\IIAII D. PorNnm, 

OS. 

,T ACOR I. Scn:mTT. 

On Error to 
SnpremeConrt. 

RELATOR'S POINTS. 

The relator was elected in 1877 a member of the 
Essex pnblic road board. Duly qualified by taking 
oath of office and filing required secnrity. 

He served two years as such. 

Re-elected in 1879. Took oath of office and tiled 
i;;eeurity pursuant to law. 

See Pamph. 1869, p. 957. 

Respondt:1nt occupies the seat of relator, under 
appointment by Board of Chosen Preeholders and 
act of 1879. 

Pamph. 1870, p 68. 

\Ve insist that the act of 1879 is unconstitutional 
in this-
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That it is a special law for regulating the affairs 
of a C'onnty - a11c1 for making roads. 

Pell v. Newark, 11 Vr., 12B. 

That the act of 1876, to vvhich it i1; a supplement, 
is special. That it pretends to be a general law. 
hnt it only applies to Counties of 75,000 inhabitants 
and eml>races other provisions of a private, special 
and local character; incleecl, the supplement of 
1879 embraces nothing else. See Art. iv, Sec. vii, 
• 4, amended Constitution. 

Yan Ripe1· v. Parsons. 11 Yroom. 

That it amencls the act of 1869 without inserting 
the section amenc1ec1 at length. ,c 

That if it were constitutional it is nevertheless 
invalid for the rurpose of entitling respondent to 
his seat. 

It is an act merely providing a different method 
of filling vacanries in the board. 

'J1here wa1:, no vacancy when the respondent was 
appointed, and there has been none since. The 
relator was re-electecl to succeed himself, and there 
has been no interim in this time of service. 

That the act of January, 188], is equally invalid 
for same reasons as above. 
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NEW JERSEY 

Fmm1mwK \V. Momu~, 

llS. 

T111~ ST ATE, e~r rel. 

\VrLLLur HARnrnxx. 

On Error to 
SnpremeC0111·t. 

RELATOR'S POINTS. 

The relator ,vas elected in 1877 a member of the 
Essex public road board. Duly qnalitiecl by taking 
oath of office and filing req uirecl secnrity. 

He served t,vo years as snch. 

Re-elected in 1879. Took oath of office :rncl tilec1 
security pursuant to law. 

See Pamph. J 869, p. 057. 

Respondent occupies the 8eat of relator, uncle!' 
appointment by Boarcl of Chosen Preehoklers ancl 
act of 1879. 

Pamph. 1879, p GS. 

\Ve insist that the act of 1879 is unconstitntional 
in this-
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That it i a special law for regulating the affairs 
of a County-and for making rnads. 

Pell v. Newark, 11 Yr., 12:-3. 

That the act of 1870, to which it iH a supplement, 
is special. That it pretends to be a general law, 
bnt it only applies to Counties of 75,000 inhabitants 
and embraces other provisions of a private, special 
and local character: indeed, the supplement of 
1879 embraces nothing else. See Art. iv, Sec. vii, 
• r 4, amended Constitntion. 

Van Riper v. Parson8. 11 Vroom. 

That it amends the act of 18G0 withont inserting 
the section amended at length. 

That if it were constitutional it is nevertheless 
invalid for the purpose of entitling respondent to 
his seat. 

It is an act merely providing a different m8thod 
of filling vacancies in the board. 

There was no vacancy when the respondent was 
appointed, arnl there has been none since. The 
relator was re-elected to succeed himself, and there 
has been no interim in this time of service. 

That the act of January, 188], is equally invalid 
for same reasons as above. 

iew Jersey Sate Liurary 
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N .. J. Court of Errors and Appeals. 

JEREMIAH D. POINlER, 

vs. 

THE ST A TE OF NEW JERSEY, 
( ex rel. JACOB I. SCHIIII'l'T.) 

-----------------

WRIT OP BRROR. 

NEW JERSEY, SS: 

On Erro,· to 
1 Suprem e 
) Court. 

10 

20 The State of New Jersey to the Justices of the 
[L s.J Supreme Court of the State of New Jcrse), 

Greeting: 
Because in the record and proceedings, and also in the 

giving of judgment, in a plaint which was in our 
Supreme Court before you, by our writ, between the 
State (on the relation of Jacob I. Schmitt), and Jeremiah 
D. Poinier, on a quo warrcwto information, as it is said, 
manifest error hath intervened, to the great damage of 
the said Jeremiah D. Poirrier, as by his complaint we 30 
are informed; we being willing that the error, if any 
there be, should in due manner be corrected, ancl speedy 
justice clone to the parties aforesaid, in this behalf , do 
comm[lncl you that if jUt1gment be thereupon given , 
then, without delay, you distinctly and openly send, under 
your sea.1, the record am1 proceedings aforesaid, with all 
things touching the same, to our Cuurt of Errors and 
Appeals on the twenty-ninth clay of November instant, 
together with this writ: that the record and proceedings 
aforesaid being inspected , we may further cause to be 40 

1A 
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clone ,vhut of right and according to la:w ought to be 
done. 

Witness, THEODORE Ru :N-YON, Esq., our Chancellor, at 
Trenton, the ninth clay of Nov.ember, in the year eighteen 
hundred and eighty-one. 

HENRY 0. KELSEY , Clerk. 

JOHN W. rr AYLOR, Att'y. 

RETURN 

The answer of the Justices of the Supreme Court of 
New Jersey, within named. The record and proceedings 
whereof mention is within made, with all things touching 
and concerning the same, we do. hereby certify to the 

20 Court of Errors and Appea1s in a certain schedu1e to this 
writ annexed, as within we are commanded. 

M. BEASLEY, 0 J. [L. s.J 
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SCHEDULE 

New Jersey Supreme Court. 

THE STA'l 1E OF NEW JERSEY, (ex rel. 

JACOB I. Scrr~II'l"l', Relator ,) 

vs. 

JEREMIAH D. POINIER. · 

On informa-
tion in na-
ture of Quo 
lVitrranto. 

Rul e to Ap -
pear, plead, 
&c. 

On motion, in behalf of the Attorney General, upon 
affidavits reacl and filec1, it having been ordered that leave 

10 

be granted to file an information in this cause. and that 20 
process do issue against the defendant; and thereupon an 
information being filed setting forth, among other things, 
that the defendant for the space of more than eleven 
months last past hath unlawfully held, used and exe-
cuted, and still doth unlawfully holcl, use and execute, 
without any legal authority, warrant or right whatsoever, 
the office of Commissioner of the Essex Pub1ic Road 
Board, and its liberties, privileg es and franchises, and 
praying that he, said defemlant, may be ma<1e to answer 
to said State by what warrant he claims to hold, use, 30 
execute and enjoy the aforesaid office of Commissioner 
of the E~sex Public Road Board, and the liberties, privi-
leges and franchises thereof, and why, if adjudged guilty 
of usurpation in the premises, a fine should not be im-
posed for the use of the State, besides costs of these pro-
ceedings to be taxed ; 

It is thereupon further or<lered, that the defendant 
appear and plead nr (lemur to the information filell in 
this cause, within twenty days :ifter service upon him of 

· a copy of this rule and of the infonnation. am1 that the 40 



defendant take short notice of argument at the next 
term of the Supreme Court. 

On motion of 
BEN J. C. PO'l'rrs, 

.A.tto?'ney for Relator 
Entered. 
Let the above rule be entered on the minutes. 

M. BEASLEY, C. J. 

10 [Endorsed.] 
Service acknowledged January 10, 1881. 

JOH:N" W. 'I1AYLOR, 

Attorney for Defendant. 
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New Jersey Supreme Court. 

THE STATE OF NEW JERSEY, (ex rel. 
J AC0l3 I. SCH::\IITT,) 

vs. 

.TEREMIAH D. POINIER. 

On Quo 10 
TVarmnto. 

Information 

John P. Stockton, Esq., Attorney General of the State 
of New J en,ey, ·who sues for the saic1 State in this behalf, 
comes in his own ptoper person here into the Supreme 
Con rt of J u<licature of the said State, before the justices 
thereof, at the State House in the city of Trenton, on the 20 
se0oncl r1ay of November, in the year one thousand eight 
hnnclred and eighty, for the sai<l State of New Jersey, at 
the relation of ,Jacob I. S0hmitt, of the city of Newark, 
Essex county and Stat~ of New Jersey, desiring to 
sue and prosecute in this behalf, according to the form 
of the statute in such cases made and provided, and gi \'es 
the said Court liere to be inforrnecl and understan(l, that 
under and by virtue of an act of the legislature of the 
State of New Jersey, entitlerl an "An act constituting a 
Pnblic Roa,cl Board~ for the laying out, construding, ar- 30 
propriating, improving ancl maintaining public carriage 
roa<ls in the county of Essex,'' approvecl March 31, 1869, 
there was orga_nized in the said county of E~sex, the 
Essex Pnblic Road. Board, ancl at a general eleetion held 
in tl1is Stntc on Tuescla_y, the sixth day of No\·ember, 
-eig11tcc11 hundred and sevent_y-seven: for the clcdion of 
mern bcrs of the general assembly, an<l other State and 
county officers, one Jolin Hunkele was duly clec.;tcd a 
Commissioner of the said Essex Public Ron(l Board for 
tlie term of t\VO years, fro:n the first Mornlay in Ja.nuary, 40 

2A 



6 

eighteen hundred and seventy-eight, w liereupon the saiJ 
John Hunkele duly qualified and took upon himself the 
performance of the duties of his said oifiee of Commis-
sioner aforesaid, and continued to p('rform the duties 
thereof until the expiration of his said term, to wit, until 
the first Monday in January, 1880. 'l1hat under ancl by 
virtue of said act, at a generrtl election held in this State 
on Tuesday, the fourth day of November, eighteen hun. 
drecl and seventy-nine, for the eleution of members of 

10 the general assembly and other State ancl county officers, 
the sai<1 Jacob I. Schmitt, being an elector nnd resident 
of said cou nty 1 was duly and regularly elected by the 
electors of said county, a Commissioner of the said 
Essex Public Road Board, to succeed the said John 
Ilunkele, for the term of two years from the first Monday 
in January, eighteen hundred :mJ eighty, ,1s appears by 
the fo1lowing statement, viz : 

"A statement of the determination of the board of 
county canvassers relative to an election hchl in the 

20 county of Essex, on the fourth day of November, in 
the year of our Lord one thousand eight hundred and 
seventy-nine, for the election of members of the gen-
eral assembly of this State, and a sheriff and coroners 
for said county, for the ensuing year. 

"Tbe said board clo determine that at the said elec-
tion William Harrigan and J~1cob I Schmitt were 
duly elected CommisRioners of Essex Public Road 
Board of said county. 

" I do hereby certify that the foregoing is a true, fn 11 
BO and correct statement of the determination of the board 

of canvassers therein mentioned. 

40 

"In witness whereof, I have hereunto set my hand and 
seal this seventh clay of November, in the year of our 
Lord one thousand eight hundred and seventy-nine. 

Attest: 

"THOMAS PIERSON , 
Chairman of the Board of Canvassers. 

·w11:. A . S1n'rH, Clerk . '' 
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, , STA'I'E OF NEW JERSEY, l 
Essix CouNTY. f ss. 

"I, William A. Smith, clerk of the county of Essex , 
do hereby certify that the foregoing is a true, full and 
-correct statement of the board of county canvassers , 
as now on file in my office. 

"In testimony whereof, I bave hereunto set my band 
and official seal this fifth day of December, eighteen 
hundred and seventy-nine. 

[L. s.] WM. A. SMITH, ·Clerk.' ' 

That the said Jacob I Schmitt, after his election as 
aforesaid, and before the commencement of bis said term 
of office thereunder, in purnuance of said act, took and 
filed, with the county clerk of said county, the r-equired 
oath of office, and gave bond to the county collector of 
said county, in the sum of ten tl1ousarn1 dollars, with two 
sufficient sureties conditioned for the performance of bis 
duties u nc1er said act. 

10 

That after the filing of said bond as aforesaid, the 20 
said Jacob I. Schrriitt made application to the finance 
committee of the board of chosen freeholders of said 
county to have said bond examined and approved, hut 
that said finance committee, contrary to their duty under 
said act, refused to 8xamine or consider the same. 

And the said Attorney General at the relation of Jacob 
I. Schmitt aforesaid, doth further give the Court here to 
be informed and understand that, claiming authority 
under and by virtue of a pretended act of legislature of 
this State, entitled "A~ act concerning Public Road 30 
Boards,1' approved April 21, 1876, and a pretended sup-
plement thereto, approved March 4, 1879, which said 
act of 1876, purporting to be a general law, provided for 
the organization of road boards in such counties only of 
this State having upwards of seventy-five thousand in-
habitants, and not having :1lready in existence a public 
road board organi7,eJ in nccordance with the provisions 
of said act or any other :1ct of this State; and the first 
section of said pretend ed supplement, which provides 
" th:1t m1y and all vac ::rncics hereafter occurring by death , 40 
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"resignation or any other cause whatever m any board 
"of commissioners of any public road board~ lawfully 
"created or existing in and for any county of this State, 
"(prior to the passage of the act to which this is a sup-
" plement,) shall be filled only by election or appoint-
" ment to be made by the board of chosen freeholders of 
"said county," &c. rrhe board of chosen freeho1(1ers of 
said Essex county, on or about the ninth day of Octo-
ber, eighteen hundred and seventy-nine, under pretence 

10 that a vacancy would occur in said road board at the ex-
piration of said John Hunkele's aforesaid term of office, 
did illegally and unlawfully aµpoint one J erernial:i D. 
Poinier to fill such pretended vacancy and to be a mem-
ber of said road board from the t1me of the commenc _e-
ment of said Jacob I. Schmitt's aforesaid term of office. 
That the said Jeremiah D. Poinier aftewards, to wit, on 
the said first Monday in January, 1880, by virtue of said 
pretended appointment, unlawfully ancl without any legal 
warrant or authority whatever, intruded into, usurped 

20 and held, and without other warrant or authority than 
the aforesaid, or some other subsequent prPtended ap-
.pointment, still doth usurp, hold, use, occupy and exer-
cise said office of Commissioner of said road board, to · 
the exclusion and prevention of the said Jacob I. Schmitt 
from his said office of Commissioner aforesaid. 

That the said Jeremiah D. Poinier, for the space of 
more than eleven months last past, hath by virtue of the 
premises unlawfully held, used and executed, and still 
doth unlawfully hold, use, execute and enjoy the office 

30 of Commissioner of the said Ptiblic Road Board and its 
Ebertie~, privileges and franchises, and claims to be one 
of the Commissioners of said road board, and to have, 
hold, use, exercise and enjoy the said office and the lib-
erties, privileges, franchises and emolumfmts thereof with -
out any legal election, appointment, warrant or authority 
other than hereinbefore set forth, which was wholly in-
suffieient in law to entitle or eil'able him to hold the 
same. 

And the said Attorney General, at the relation of Jacob 
40 I. Schmitt aforesaid, doth further give the Court here to 



be informed and understand that prior to and at the time 
of the passage of the said pretendeLl act of 1876, the· 
counties of Essex and Hudson were the only counties in 
this State having seventy-fl ve thousand inhabitants or 
upwards, and that said Essex county was the only county 
in this State having already in exis~e11ce a duly organized 
road boanl. to wit, the said Essex Public Road Board, 
organized ns aforesaid, and that prior to the passage of 
said pretended supplement, the said Essex Public Road 
Board was the only roau. bo:ml lawfully created or exist- 10 
ing in any eonnty of this State. 

rrlwt at the time when the said or any subsequent pre-
tende(l appointment of the snid .Jeremiah D. Poi nier was 
made by the :mid board of chosen freeholders ns afore-
said, there had not occurrccl, 11or did there then exist, nor 
wns there in contemplation, nor bas tltere at any time 
since occurre(l or existed, or been in conternplatio11, an_y 
htwful vncancy in said Essex PulJ\ie Road Board, that 
could or ,yould legally and lawfully authorize the mak-
ing of the said or any subsequent pretended appointment 20 
by the said 1Jonn1 of chosen freeholders as aforesaid, or 
which, when made, vvonld or could legally entitle the 
sai<l Jeremiah D. Poiuier to hold, nsc, occupy, exercise 
and enjoy said office of Commissioner of said road board, 
to the exc1 usion therefrom of the said Jacob I. Schmitt 

' as aforesaid. 
rrhat the said Jacob I. Schmitt, by virtue of his elec-

tion aforesaid, w::1.s, under the act first hereinbefore re-
ferred to, duly elected and chosen one of the Commis-
sioners of the said Essex Public Road Board for the 30 
term aforesaid, nnd that by virtue thereof, the saicl Jacob 
I. Schmitt hath ever since been and still is rightly and 
legally entitled to hold, use. exercise ancl enjoy the saitl 
office of Commissioner of the Essex Public Road Board as 
aforesaid, nt Essex county as aforesai(1, which said office 
the saicl Jeremiah D. Poi nier, during all the time afore-
said, to ·wit, for the space of more than eleven months 
last p::1.st, npon tbe State of New Jersey, hath usurped, 
intruded into, nnd unlawfully held, used, exercised and 
,enjoyec1, and still doth usurp, intrude into and unlawfully 40 
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hold, use, exercise and enjoy, to the exclusion of the 
said Jacob I. Schmitt, to wit, at Essex co1rnty aforesaid, 
in contempt of the State of New Jersey, and to i Ls great 
damage and prejudice ngainst its sovereignty arnl dig-
nit_y. 

Whereupon the said Attorney General for the snid 
State, at the relation of the said Jacob I. Sduni tt, desir-
ing to sue nnd prosecute in this behalf, prays the ad-
vice of the Court here as to the rights of the relator in 

10 tbe premises, as well as for due process of law against 
the said Jeremiah D. Poin ier in this behalf to be made, 
to answer to the said State by what warrant he claims to 
hold, use, execute and enjoy the aforesai(l o:ffiee of Com-
missioner of the Essex Public Road Board and the 
liberties, privileges and franchises thereof: and why, if 
adjudged guilty of usurpation in the premises, a fine 
should not be imposed for the use of the State, besides 
the costs of these proceedings to be taxed. 

20 
BENJ. 0. POTTS, 

JOHN P. STOCKTON, 
Attorney General. 

Attorney for Relator. 
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New Jersey Supreme Court. 
JEREMIAH D. POINIER, 

ads. 

THE STATE, (ex rel. 

JACOB I. SCHl\flTT.) 
---------------- _/ 

On Quo lVar- 10 ranto 't°nfor-
ma tion. 

Plea. 

And now comes the said Jeremiah D. Poinier, defend-
ant, by John W. Taylor, his attorney, and having heard 
the said. information read, complains that be is by color 
thereof greatly trnublec1 and vexed, and that unjustly, 2o 
because protecting that the said information ancl the mat-
ters therein contained are not sufficient in law, anll that 
he is not hound by the law of the land to answer the 
same, and further protesting that it is not true, and de-
nying it be true· as alleged in the said information, that 
the said relator, at the general election held on the fourth 
day of November, eighteen hunclred and seventy-nine, 
was elected by the electors of said county of Essex, a 
Commissioner of the said "The 1£ssex Pnblic Road 
Board," for the teri:n of two years, or any term, from tbe 30 
first Monday in January. in the year eighteen hnndred 
and eighty, or that any valid statement was made show-
ing that he was so elected, or that any valid certificate 
was given of any such el,wticin; yet, for plea rn this be-
half, the said defendant says that after the passage of the 
act of the legislature of this State, in said information 
first mentioned, and under which the said rclator alleges, 
and this defendant denies, he was so elcctell, and on the 
fourth day of March in the year eighteen lrnnclred and 
seventy-nine, there was enacted by the legislature of this 40 
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State an act entitled " A supplement to the act entitled 
'An act concerning Public Road Boards,' approved 
April twenty-first, one thousand eight hundred aud sev-
enty-six," whereby it was (among otber things) provided, 
that any and all vacancies thereafter occurring by denth, 
resignation or any other cause whatever in the board of 
commissioners of any public road board, lawfully created 
and existing in and for any county in this State (prior to 
the passage of the said original act), and not guverned 

10 by the provision of the said original act, should be filled 
only by election, or appointment to be made by the 
boaril of chosen freeholders of such county, from the 
mern bers of such board of chosen freeholders, for the 
time being, and that the persons so elected or appointed 
should continue in office as commissioners only during 
the term for which they should bave been elected such 
chosen freeholders, and should receive such compensa-
tion per diem (in lieu of salary) as chosen freeholders 
were entitled by law to rccei ve; and that all acts and 

20 parts of acts inconsistent with the provisions of said sup-
plemental act should be and were thereby repealed ; as 
by the said supp:ernental act, reference being thereto 
had, will more fully and at large appear. 

And the said defendant further says that a vacancy was 
occasioned and arose in t.he board of commissioners of 
the said The Essex Public Road Board, (which was 
within the provisions of the said supplemental act) _after-
wards, to wit, on the first Monday of January, in the 
year eighteen hundred and eighty, by the expiration of 

30 the term of office of one Joh11 Hunkele, who had been 
elected by the legal voters of said county a Commissioner 
of the said The Essex Public Road Board, at the general 
election for members of the general assembly and for 
State and county offic.ers, held in the month of N ovem-
ber in the· year eighteen hundred and seventy-seven, to 
serve for the term of two years from the first Monday in 
January then next, as well as by the failure of any other 
person to be elected to and to be qualified for entering 
upon the duties of tbe said office, as the succebsor of 

40 the said John Hunkele. 
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And the said defendant being, at the time said vacan-
cy happened, anu having for a long time before, as well 
as ever since, been a member of the boarJ of d1ose11 
freeholclers of the sai<l eonnty of Essex, and cluly quali-
fied according to the provisions of ,lll the aets of the 
l('gislature hereinbefore mentioned, he was thereupon, to 
wit, on the day and year last aforesaid, in tlw county 
aforesnid, <1 ul y elected by th·e snicl hoard of chosen free-
holder~ of the con 11ty of E:-:sex to he a Com~1issio11cr and 
member of the snic1 rrbe EssC'x ~n blic Roatl Board, to 10 
fill the vacancy occasioned as aforesaid. 

And the ~aid defendant fnrther says, that being so 
electeJ, he thereupon, to wit, on the day and year last 
aforesaicl, duly qna]ificc1 as such member and Corrnnis-
sioner of said Public Road Board, by tnking the ontl1 of 
office artd giving the Lond prescribed by ]aw, (which 
bond was duly approved by tlie fina11ce cummittee of the 
said bmml of c.;hosen fr1.:el1olders,) and thereupon entereJ. 
on the duties of the said oi!ice of Cl)lnmissioner, ancl eon-
tinued to discharge tlw clntics thereof, during his term 20 
of office of chosen freeholder of the said cou11ty of Essex, 
nnd until the second T.,Ve<lncsday in 1foy, in the year 
eighteen hundred arnl eighty, when aml whereby his 
term of office as sucli Commissioner expired, and a 
vacancy arose in the said The E;-;sex Public Road Board 
by reason of the expiration of his saicl term of office. 

And the said defendant further ::says, that having at 
the regular charter election in the city of Newark, ill said 
county, held in the month of October, in the year eigh-
teen hundred and seventy-nine, been duly re-eleetec1 a 30 
member of the said board of chm;en freeholders of the 
county of Essex, for another term of one year, to com-
mence on the second Vv ednesday in May, in the year 
eighteen hundred aml eighty, and having duly qualified 
and entered on the duties of his said office of cliose11 free-
holder, on the clay and year last aforesaid, for his new 
term then commencing, the said board of chosen free-
holders of the said county of Essex thereupon, after-
wards, to wit, on the day and year last aforesaid, in the 
county aforesaid, duly elected the said defendant to be a 40 
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Commissioner and member of the said rrbe Essex Public 
Road Board, to fill the last mentione<l vacancy therein, 
occasioned as aforesaid, the said defendant being at the 
time of the last mentioned election, and having ever 
siuce been, a member of the board of chosen freeholders 
of the said county of Essex, and duly qualified for the 
office to which he was so elected, according to the provis-
ions of all the acts of tbe legislature bereinbefore men-
tioned. And the said defendant further says, that being 

10 so re-elected such Commis"'io11er he thereupon accepted 
said office and entered on trie discharge of the duties 
thereof as such C?mrnissioner, having first taken aml 
filed in the office of the county clerk of sa1d county uf 
Essex an oath to act faithfully and impartially in the ex-
ecution of the trust reposed in him by law, and given 
bond to the county collector of said county, in the sum. 
of ten thousand dollars, with tbree sufficient sureties, ap-
proved by the finance committee of the · board of chosen 
freeholders of said county, conditioned for the faithfu1 

20 performance of his duties as such Commissioner, under 
the act of the legislature in such case made and provided. 

And the said defendant fnrther says, that he bas ever 
since the day and year last aforesaid, been actually serv-
ing as such Commissioner and member of the said Tbe 
Essex Public Road Board. 

And the said defendant further says, that by an act,, 
entitled "An act to reduce the expenses of public road 
boards, and to place them under the control of the boards 
of chosen freeholders of the several counties of this 

30 State/ approved the tenth day of February, in the year 
eighteen hundred and eigbty-one, it is, among other 
things, enacted, that the commissioners constituting the 
public road boards which now exist, or may hereafter 
exist, in any of the cou nti.es of this State, u ncler the 
laws thereof, shall consist of mern hers of tbe boards of 
chosen freeholders of said conn ties respectively, to be 
appointed .in the same manner as the stmding committees 
of the said boards of chosen freeholders are, or may be 
appointed for the time being, and that said persons so 

40 appointed shall continue in office only during the time 



for which they shall have heen electe<l as such chosen 
freeholders, but shall be subject to removal at the pleas-
ure of the said boards of chosen frcehok1ers, and shall 
receive only such compensation for their services, as sncb 
commissioners, as shall be fixed from time to time by 
the said board of chosen freeholders; provided that 
nothing in said act contained should be construed to 
affect the tenure of office or compenrntion of any com-
missioner now in office as a rnem ber of any such road 
board; but that every such person who du1y qualified 10 
and entered on the disclrnrge of liis duties on or before 
the fir.:;t Monday of January, one thousand eight hundred 
and eighty-one, and hns ever since been actually serving 
as such member, whether elected by the people or by the 
said board of chosen freeholders, shall be entitled to hold 
his said office during the time for which he was so 
elected; and that a11 acts and parts of acts inconsistent 
with any of the provisions of the last recited act should 
be and were thereby repealed, 

By virtue whereof, lie, the said defendant, for nll the 20 
time in the said information in that behalf rnentionccl, 
has usen. and excrci~ed, and still uses and exercises, the 
said office of Commissioner of the said The Essex Public 
Road BoarJ, and hath c1nirned aud still claims to be such 
Commissioner, and to have, use and enjoy a11 the liber-
ties, privileges alld franchises to tlie said office of Com -
missioner appertaining, as 1t was lawful for him to do; 
without this, that the said defernlant bas usurped the 
said office, liberties, privileges and franchises, or any part 
thereof, upon the State of New Jersey, in manner an(1 30 
form as in the saitl information is above supposed ; alld 
without this, and the said c.1efendaut expressly denies, 
that the sai<l rebtor was elected to said office of Commis-
sioner, or qualified therefor, or that there was any state-
ment uf the determination of the board of county 
c,mvassers that he was elected to said office, or that the 
counties of Essex aud Iludson were the only counties in 
this State having seventy thousand inhabitants, or that 
tl1e said 'l1he Essex Public Road Board was the only 
public road board lawfully createcl or existing at the 40 
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time of tbe pass,1ge of the said n.ct, approved Mnrch 4th, 
eighteen hundred and seventy-nine; or that the saitl n.ct 
was, for any reason, in valid in manner and form as in 
the saitl information in tbat behalf al lege<l. And this 
the said defendant is ready to verify, &c. 

,Vhercfore he prays judgment, an1l that the said office, 
liberties, privileges and franchises, in form aforesaid 
claimed by him, may for the future be allowed to hirn, 
an<l that he may be dismissed antl disclrnrgetl by tl1e 

10 Court hereof ancl from the premises aforesaid. 

20 

JOHN W. TAYLOR, 
.A.tt'y of Deje11dant. 

STATE OF NEW JERSEY, 1 
COUNTY OF ESSEX, I ss. 
JEREMIAH D. PoINIER, the above named defendant, 

being duly sworn, on his oath says, that the foregoing 
plea is not i ntcnded for the purpose of rlelay, and tbat be 
verily believes that he has a just and legal defence to 
the actic:m or information on the merits of the case. 

JERE. D. POINIER.. 
Subscribed and sworn to before me, } 

at Newark, N. J., this 12th day 
of February, A.D. 1881. 

THOMAS C. PROVOST, 
Master 't°n Chancery of N. J. 
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New Jersey Supreme Court. 
THE srrATE, (ex rel. 

JACOB I. Scm.nT'l', Relator,) 
vs. 

nature of 
Quo 

Warranto. l ~:t::;!o;~ 10 

JEREM_IA_H_D __ ._P_O_IN_fE_R_. __ Demurrer. 

And the said Attorney General, as to the said several 
pleas of the said clef end ant by him above pleaded, saith 
that the same and the matters therein contained in man. 
ner and form as the same are above plcac1ed and set forth, 
are not sufficient in law to bar or preclude the State of 
New Jersey from having the information afore~aid against 20 
the said Jeremiah D. Poinier, defendant, and that he, 
the saiu Attorney General, is not bound by law to answer 
the same, and this the said Attorney General is ready to 
verify. ·whereupon by reason of the insufficiency of the 
said plea in tbis behalf, the said Attorney General prays 
judgment for the State, and that the said Jeremiah D. 
Poinier of the premises abov:e charged upon him by said 
information may be convicted. 

JOHN P. srroOKTON, 
.A. ttomey General. 30 

BENJ. 0. POTTS, 
Attorney for Relator . 

. ,JOJNDER IN DEMURRER in usual form. 

5A 
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OPINION OF THE SUPREME COURT. 

New Jersey Supreme Court. 

? on Demurrer 
) to Plea, 

10 THE STATE, (ex rel. 
JACOB I. SCHMITT,) 

vs. 

JEREMIAH D. POINIER. 
----------------

BENJAMIN C. POTTS, for relator. 
JOHN W. TAYLOR, for defendant. 

The Court, ·at the November term, 1881, announced 
20 that j ndgment wou1d be ordered . for the relator against 

the defendantr for the reasons stated in the opinion 011 

the rule to show cause in the case of The State (ex. rel. 
Richards) vs. ~Hammer, 13 Vroom, p. 437, which opinion 
is as follows : 

BEASLEY, Chief Justice: 
The re1ators in these cases claim that they respectively 

are members of the Board of Assessment and Revision 
of Taxes, in the city of Newark:, and that such offices 

30 have been usurped by the defendants. The claim of 
each of these actors rests on similar grounds, and the de-
fence to each application is the same, so that both 
proceedings can conveniently be considered and disposed 
of at the same time. 

The title which the relators rely on, is through an 
alleged election held by virtue of the act passed in the 
year 1866, (Pamph. L., p. 445,) and it is shown by tlrn 
testimony taken, and is an ac1mitted fact, that the defend-
ants are now in office under the force of the act of the 

40 year 1878, (Pamph. L., p. 329.) 
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The right thus asserted on the part of the relators has 
been challenged by the counsel of the defenclant::i, on the 
ground that it is not sufficiently manifested and substan-
tiated by the proofs. But I shall pause but little on this 
head, for the subject doe3 not seem of any importance on 
this inquiry, because, whether these re1ators are or are 
not strictly entitled to fill, at present, the offices in qnes-
tion, they plainly are entitled to a standing, as relators, 
in a procedure of this nature. The objects here in liti-
gation are public offices, and are, therefore, things of 10 
public concern, in which every resident of the city of 
Newark has an interest, and I know not how the suit of 
a tax-payer of that locality is to be repulsed, when the 
ground of complaint is, (for such is the allegation,) that 
the assessment and revision of taxation, which affects his 
property, is in unauthorized hands. All that the Court 
requires in such instances is, to be satisfied that the re-
lator is of sufficie;1t responsibility, is acting in good faith, 
and not vexatiously, and has not become disqualified by 
bis own conduct with rPsp8ut to the election that he is 20 
seeking to impeach. The authorities are numerous to 
this purpose. It is indeed intimated in the briefs of 
counsel in tlie present case, that the titles of the relators 
to these offices will be presented for judgment by the 
requisite allegations in the informations sought to be 
filed, but whether such is the purpose or not, the subject 
is now unessential, the only question being whether the 
parties have a right to a status enabling them to make 
their present application, and, as has been said, that status 
is not dependent upon official right. It is proper, bow- 30 
ever, as a precaution against misconception, to say that 
it is far from clear that the titles of these rclators, can be 
put in issue or adjurlgetl upon the contemplated i11forma-
tions, for although 111 the Courts of some of the States 
such a course appears to have prevailed, it would seem 
not improbable that such practice has originated in a 
statute on some local usage, for, so far as has been ob-
served, it does not appear to have had, at any time, a 
footing 1n the English courts, or at the common law. 
The point, however, is not intended to be decided, for, 40 
as it is deemed irrelevant, it has not been fully examined. 
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Passing, then, from the position of the rebtors, we 
come to a consideration of that of the defendants. 'rhat 
position is assailed on the single ground that t~rn before-
mentioned act of 1878, by force of which the defendants 
have been invested with office, is unconstitutional, and 
therefore, void. For this arraignment of this law two 
causes are assigned, the first of suc ,h ohjectious being 
that the object of the statute is not expressed in its title. 
This objection must be overruled. 'I1he title of this 

10 statute is this: "An act relating to the assessment and 
revision of taxes in cities of this State" The purpose 
accomplished by this law is single, that is, a modification 
of the mode of appointing the members of the board of 
assessment and revision, and such an object is sufficiently 
expresseu in this title. This law, in its title, expresses a 
~pecific subject to which it relates, and the purpose 
effectuated is fairly embraced in such subject. In the 
case cited of Rader vs. Un1·on Township, 10 Vroom, 509, 
the subject stated in the title was so wide a one that the 

20 reference to it was calculated to convey no useful infor-
mation as to the legislative intent embodied in the enact-
ment. In that instance the object was to organize and 
establish a public body of a peculiar and unusual charac-
ter, and such an object could not be indicated by the 
expression of a general pmpose that was usually effected . 
by well-known agenci es. The ease was an extreme one, 
and was so dealt with by the Court; and I may here 
say, that it is only in perfectly plain cases that it is 
proper for the Courts to vacate statutes on the ground 

30 now in question. And in this connection it is ever to be 
remembered that the language employed in the titles to 
legislative acts is to be interpreted according to its 
accepted signification, and, tested by this rule, an act 
described as '.'An act relating to the assessment and re-
vision of taxes," would be understood to relate as much 
to the machinery by which such assessment and revision 
were to be effected, ns to any other part of the affair. 
This exception cannot prevail. 

The second exception taken to this act is that it con-
40 travenes, in its spirit, that provision of the constitution 
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that prohiui ts the enactment of any local or special law 
which regulates the internal affairs of towns and counties. 
Cons., Sec. VII., p. 11. 

As the net thus challeged provides a new method for 
the selection of the mern bers of the uoan1 for the a:-:sess-
men t and revision of taxes in the city of Newark, there 
can be no doubt that, withill the meaning of this clause 
of the constitution, such act is one regulating the internal 
affairs of tliat municipality. This law has not only the 
effect to regulate such affairs 1 hut to regulate them i11 an 10 
importnnt particular, for it has the force of substituting, 
with respect to these considernble offices, an appointment 
by the Mayor crnd Common Council, in the place of an 
election l>y the citizens at large. This change is radical 
and of moment, affec.:ting, as it does, in nn eminent degree, 
the entfre property of the inhabitants of the city. 'I1liere-
fore, such an innovation, as I have sait1, must be regarded 
as a municipal regulation in the constitutional sense ()f 
the term, and tlie consequence is, the object nime<l at 
cannot be compassed by a law that is special am] local. 20 

The question, therefore, arises, is this law of that 
character'? It does not profrss to be such, for its title 
is, "An act relating to the assessment and revision of 
taxes in cities in tbis State." But this <lescriptive gen-
erality is immediately dwarfed and curtailed by tile 
initial words of the bo<ly of the · enactment, for it at 
once procee<ls to declare, "that in any city of this tatc 
where a boanl of assessment and revision of tnxes now 
exists, such board," &c.; the effect beiug to restrict the 
operation of the law to tl1ose certain localities that were 30 
possessed, at the time of the passage of the enactment, 
of tbe body of officers so designated. The evidence now 
before us shows that there were only two localities so 
circumstanced, the one being the city of Elizabetll, and 
the other the city of Newark. The result, therefore, is 
that the act was inten<led to apply, and that it does and 
must ever apply, to these two cities alone, and that the 
legal effect of tbis law, as now constituted, is the same 
as though it had, in express terms, dedared that it was 
not to be operative through the State at large, but in the 40 
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cities of Elizabeth and Newark only. Can a bw thus 

designed. and framed, stand the constitutional test? 

But a single argument has been presented in its sup-

port, which is, that this act is general in its terms, and 

em braces "all of a group of objects having characteristics 

sufficiently marked and c1istingnisherl to make them a 

class by themselves." Anu. these qualities, it is con-

tended, bring this case within the req uircments of the 

constitution, as the same is expournle<l in tlie case of 

10 Van Riper vs. Parsons, 11 Vroom, 125. But I do not 

understand that the decision th us invoked will bear the 

construction th us put, upon it. It does not undertake, 

as I understand it, to lay dO\vn any abstract rule on this 

subject; but the expressions quoted are employed in 

reference to the facts thus under adjudication. Plai1ily 1 

a law may Le general in its provisio11s, and may apply to 

the whole of a group of objects having characteristics 

sufficiently marked and important to make them a class 

by themse!ves, and yet such law may be in contraven-

20 tion of this con titntional prohibition. Tims, a law 

enacting that in every city in this State in which there 

are ten churches, there should be tbree commissioners of 

the water department, with certain prescribed du ties, 

would present a specimen 0£ such a law, for it would 

sufficiently designate a class of cities, and would embrace 

the whole of such class, and yet it (foes not seem to me 

that it cou1d be sustainecl by the Courts. If i~ could be 

so sanctioned, then the constitutional restriction would 

be of no avail, as there are few objects that cannot be 

30 arbitrarily associated, if all tliat is requisite for the pur-

p~se of legislation is, to designate them by some quality, 

no matter what that may be, which will so <listingn ish 

them as to mark them as a distinct class. But the true 

principle requires something more than a mere designa-

tion by suc:h characteristics as will serve to classify, for 

the characteristics which thus serve as the basis of cl;ssi-

fication must be of such a nature as to mark the objects 

so designated as peculiarly requiring exclusive legisla-

tion. There must be substantial distinction, having a 

40 reference to the subject matter of the. proposed lcgisla-
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tion, between the objects or places embraced in snch 
legislation, and the objects or p]aces excluded. The 
marks of distinction on which the classification is founded 
must be such, in the nature of things, as will, in some 
reasonable degree, at least, account for or justify the 
restriction of the legislntion. Principles of this sort 
can be best elucidated by examples. 

I have already given a sample of a merely arbitrary 
classification, founded on no eausal relation between the 
subject matter of such legislation and the things so 10 
classified. A sample of the other, or legitimate kind, 
would be signified in a law that should give to all cities 
in the State, situated on tide-water, the pri vileg0 of 
using such waters in connection with their sewers. In 
such an enac:trnent, but a part of tbe cities of the State 
would be embraced, bnt the classificntion would be law-
ful and proper, inasmuch as the places crnbracecl would 
be possessed of a chnracteristic distinct from those pos-
sessed by the excluded places, such characteristic being 
of such a nature as to nfford a reasonable ground for 20 
such special legislation. In the two classes of instances 
thus exemplified, the basis of the classification of the one 
would be by a reference to marks of distinction having 110 

connection with the substance of the supposed statute; 
in the other, the opposite of this would obtain; so that 
in the former, the classification would be formal and 
arbitrary; in the latter, substanti~d and springing on t of 
the nature of the subject of tliis legislation. The pre:::;ent 
law is seemingly of the former kind. The class to which 
it is made applicable, is designated and selected by the 30 
mark of each of its members being possesseJ of a certain 
kind of board of officers, a circumstance having no eon-
nection but a formal one with the sn bject matter of this 
law, and in no way indic[lting a reasonable ground for 
making these particular places the objects of such special 
legislation. In all bnt mere form, as I have said, these 
places might as well ha,'e been designated by name, as 
by a ref em nee to these organic bodies possessed by them, 
and tbe effect of this law would have been precisely the 
same. It seems to me difficult to find any stable ground 40 
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for susta,nrng such an act, and therefore these writs 
should be issued so that the q ue.stion can be brought 
befor~ the Courts in a formal manner. 

,Vith respect to the argument which was presseu upon 
the attention of the Con rt, aucl which was founded on 
the supposed public inconvenience that will have to be 
encountered, in case these defemla11ts should be onsted, 
it is sufficient to say that the force of this appeal is en-
tirely dissipated, if we take into the account a considera-
tion which this reasoning ignores. It is not pretenclecl 
that the illegality w hicb tlie rel a tor here attack~ is of a 

temporary or evanescent nature, am! whicli will pass 
away with even the official term of these defendants; 
for it is clear that it is a radical ancl inherent defect, if it 
is a defect, in the municipal system into whicb it has 
become incorporated; nor is it alleged that the pre.sent 
time is peculiarly unpropitious for the removal of such 
defect; so that the consequence is that if, as an exercise 
of discretion, from the fear of a possible derangement of 
the finances of the city, we are to refuse the relief nskec1, 
the same motive would be equally prevalent in the future; 
the result being that the citize11s of Newark: would be 
obliged to submit, in perpetuity, to have their taxes as-
sesseJ and revised by a bocly of men, who, there is some 
reason to think, have no legal right to perform such 
functions. In short, the Court, in the exercise of its 
discretionary power, is asked to perpetuate what is not 
improbably an unconstitutional exercise of power. 

JUDGMENT OF OUSTER was thereupon entered 
in the usual form. 
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ASSIGNMENT OF ERROR. 

N. J. Court of Errors and Appeals. 
JERE MIA IT D. POINIER, On Error to the 

P laintijf in Error, Supreme 10 
vs. 

THE STATE, (ex rel. 
J.ACOB I. ScH11ITT, Relator,) 

Defendant 1·n Error. 

Court. 

Ass1/1nrnent 
of Error. 

Afterwards, that is to say, on the 29th day of N ovem-
ber, in the year eighteen hundred and eighty-one, before 
the Court of Errors and Appeals of the State of New 
Jersey, comes the said Jeremiah D. Poinier by John W. 

20 Taylor, his attorney, and says that in the record and 
proceedings aforesaid, aucl also in the giving of judgment 
aforesaid, there is manifest error in this, to wit, that by 
the record aforesaid, the judgment aforesaid appears to 
have been given for the State of New Jersey H!lainst the 
said Jeremiah D. Poinier, whereas, by the law of the 
land, the said judgment ought to have been given for 
the said Jeremiah D. Poinier agaiust the State of New 
Jersey. And the said J eremiab D. Poinier prays that 
the judgment aforesaid, for the errors afo1:esaid, ancl for 

30 other errors in the said record and pJOceedings being, 
may be reversed, annulled, and altogether held for naught, 
and that he may be restored to all things which he has 
lost by occasion of the said judgment, &c. 

JOHN W. TAYLOR, 
Att'y for Pl(ff in Error. 

JOINDER IN ERROR in usual form. 
40 

7A. 
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N. J. Court of Errors and Appeals. 

MICHAEL SUMMERS, 

vs. 

10 rrHE STATE, (ex rel. 
JOSEPH W. WILDEY.) 

This case is similar to the foregoing, and by agreement, 
is to abide the result in that case. 
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N .. J. Court of Errors and Appeals. 

FREDERICK W. MORRIS, 

vs. 

THE STATE, 
(ex rel. ·WILLIAM HARRIGAN.) 

-----------------

WRIT OF ERROR. 

NEW JERSEY, SS: 

~, On E1-ro1· to 
Supreme 

Court. 

10 

[L.S.] 
The State of New Jersey to the Justices of the 20 

Supreme Court of the State of New Jersey, 
Greeting: 

Because in the record and proceedings, and also in the 
giving of judgment, in a plaint which was in our 
Supreme Court before you, by our writ, between the 
State (on the relation of William Harrigan), and Frcc1eriek 
W. Morris, on a quo warrcmto information, as it is said, 
manifest error hath intervened, to the great damage of 
the said Frederick W. Morris, as by his complaint ·we 

30 
are informed; we being willing that the error, if any 
there be, should in due manner be corrected, ancl speerly 
justice done to the parties aforesaid, in this behalf, do 
command _you that if judgment be thereupon given, 
then, without delay, you distinctly and opeuly send, under 
your seal, the record and proceedings aforesaid, with all 
things touching the same, to our Cunrt of Errors and 
Appeals on the twenty-ninth clay of November instant, 
together with this writ; that the record and proceedings 
aforesaid being inspected, we may further cause to be 40 

lB 
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done what of right and according to law ought to be 

tlone. 
Witness, 'I1HEODORE RUNYON, K,q., our Cba11cellor, at 

Trenton, the ninth day of overnl>er, in the year eighteen 

hundred and eighty-one. 
IIENRY C. KELSEY, Clerk. 

JOHN W. '11AYLOR, Att'y. 

RETURN. 

Tbe answer of the Justices of the Supreme Court of 

New Jersey, within name<l. Tbe record and proceedingH 

whereof mention is within made, with all things touching 

and concerning the same, we do hereby certify to the 

20 Court of Errors nnd Appca1s in a certain schcdu1c to this 

writ annexed, as within we are commanded. 

M. BEASLEY, C J. [L. s.] 

l I 
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SCHEDULE 

New -Jersey Supreme Court. 

THE STA'l1E OF NEW JERSEY, (ex rel. 

·WILLIAM HARRIGAN, Relator,) 

vs. 

FREDERICK W. MORRIS. 

0 n 'i"riforrna-
tio n in na-
ture(!( Quo 
TYarmnto. 

Rule to Ap-
pear, plead, 
&c. 

10 

On motion, in behalf of the Attorney General, upon 

affidavits read and :filed, it having been ordered that lem·e 
20 

be granted to fi1e an information in this cause. and that 

process do issue against the defendant; and therenpon an 

information being filed setting forth, among other things, 

that the defendant for a long space of time, to wit, from 

the 12th clay of May, 1880, hitherto, hath nnbwfully 

held, used and executed, and sti11 doth unlawfully l1ok1, use 

and execute, without any legal warrant, authority or right 

whatsoever, the office of Commissioner of the Essex Pub-

lic Road Board, and its liberties, privileges ancl fr:mchisc::::, 

and praying that he, the said defendant, may be made BO 
to answer to said State by what warrant he claims to hold, 

use,execute and enjoy the aforesaid office of Commissioner 

of the Ernex Public Road Board, and the liberties, privi-

leges and franchises thereof, and why, if adj ndgcd guilty 

of usnrpation in the premises, a fine should not be im-

posed for the use of the State, besides eosts of these pro-
ceedings to be taxed ; 

It is thereupon further ordered, that the said defendant 

appear and plead or demur to the information filed in 

this cause, within ten clays aftel' service upon him of 40 



a copy of this rule and of the information, and that the 
defendant take short notice of argument at the next 
term of the Supreme Court. 

On motion of 
BEN J. C. POTTS, 

Attorney for Relato1·. 

[Endorsed. J 
I acknowledge service September 13, 1881, of a paper 

10 whereof within is a copy. 

JOHN W. TAYLOR, 

A. ttorney .for Defendant . 
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New Jersey Supreme Court. 

TIIE STATE OF NEW JERSEY, (ex rel. 

WrLLIAl\I HARRIGAN, Relator,) 

vs. 

FREDERICK W. MORRIS. 

On Quo 
lVcaranto. 

InfonnrLtion 

John P. Stockton, Esq., Attorney General of the State 

of New J en,ey, ·who sues for the said Stirte in t11is he1rnlf, 
comes in his own proper person here into the Snpreme 

Court of Juc1icature of the said State, before tbe justices 
thereof, at the State House in the city of Trenton, on the 

seventh <lay of .Tune, in the year one thousand eight 

hundred and eighty-one, for the said State of New J erscy, 20 
at the .relation of William Harrigan, uf the city of Newark, 

Essex county and Stat~ of· New Jcr~ey, desiring to 
sue and prosecute in this behalf, according to the form 

of the statute in such case made and provided, and gives 

the said Court here to be informed and nrn1erstarn1, that 

under and by virtue of an act of the 1egislatnre of the 

State of New Jersey, entitled an "An act constituting a 

Public Road Board, for the laying out, constru<.:ti 11g, a,l:-'-
propriating, improving and maintaining public carriage 

roads in tlic county of Essex," approved .March 31, 1869, 30 
there was organized in the said county of Essex, the 

Essex Public Road Board, and at a gencra1 election hel<l 
in this Stnte on Tuesday, the sixth day of November, 
eighteen h undreq and seventy-seven, for the election of 

members of the general assembly, and other State and 
county officers, the said William Harrigan, being a resi-
dent and citizen of said county, was d ul_y and regularly 

elected b_y the electors of said conn ty, a Commissioner 

of the saicl Rond Board for tl1e term of two years, from the 

first Moncby in Jrt1rnary, eighteen hundred aud seventy- 40 
2.B 
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eight; that the said William Harrigan, after his elec-
tion, as aforesaid, duly qualified pursuant to the require-
rnents of said act, and took upon himself the performance 
of the duties of saic1 office as such Commissioner of said 
Road Board, and continued to perform a11<1 execute the 
duties thereof uutil the expiration of his said term, to 
wit, until the fifth day of January, 1880. rrliat under 
and by virtue of said act, at a genernl election held in 
this State on Tuesday, the fourth day of November, 

10 eighteen lrnnc1rec.1 and seventy-nine, for the cle<.:tion of 
members of the general assern bly and other State and 
county officers, the saic1 William Harrigan, being an 
elector and citizen of said county; was rtgai n duly and 
regularly elected by the electors of said county, a Coin-
missioner of the said The Essex Publ_ic Road Doard, to 
succeed himself for the further term of two years from the 
first Monday in January, eighteen hundred and eighty, 
as appears by the following statement, viz: 

20 
"A statement of the determination of the bo::l]'(l of 

county canvassers relating to an election held in the 
county of Essex, on the fourth day of November, in 
the year of our Lord one thousand eight hundred and 
seventy-nine, for the election of members of the gen-
eral assembly of this State, and a sheriff and coroners 
for said county, for the ensuing year. 

"Tbe said board do determine that at the said elec-
tion William Harrigan and J:1eob I. Schmitt were 
duly elected Commissioners of the Essex Public Road 

30 
Board of said county. 

"I do hereby certify tlrnt the foregoing is a true, full 
and correct statement of the determination of the board 
of canvassers therein mentioned. 

"In witness whereof, I have hereunto set my hand and 
seal this seventh day of November, in the year of our 
Lord one thousand eight hundred and seventy-nine. 

"THOMAS PIERSON, 
G hairman of the Board of Canvassers. 

Attest: 
40 WM. A. SMITH, G lerlc." 
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' ' STATE OF NEW JERSEY, 
ESSEX COUNTY. I ss. 

"I, ·William A. Smith, clerk of the county of Essex, 
do hereby certify that the foregoing is a true, fu1l and 
-correct statement of the board of county canvassers, 
as now on file in my office. 

"In testimony whereof, I liave hereunto set my hand 
and official seal this fifth day of December, eighteen 
hundred and seventy-ni1rn. 

[L. s.] \V ir. A. SMJTH, C lerlc. '' 

That the said \Villiam Ilarrigan, after his last afore-
sn.icl election, and before the commencement of his term 
of office thereunder, in pursuance of saitl act, took nnd 
filed, with the county clerk of said county, the required 
oath of office, and gave bond to the county collector of 
said county, in tlie sum of ten tl1ousand dollars, with two 
sufficient sureties conditioned for the perfor!T!ance of his 
duties under said act. 

10 

That after the filing of tlie said oath of office, and the 20 
giving of said bond as aforesaid, the said \Villiam ILirri-
gan made applicalion to the finance committee of the 
board of chosen freel10lders of said county to have said • 
bond examined and approved, but _ said finance com-
mittee, contrary to their duty under said act, refnsed to 
€xamine or consider the same. 

And the said Attorney General, at the relation of \Vil-
liam Harrigan aforesaid, doth further give the Court here 
to be informed and understand that, claiming authority 
under ancl by virtue of a pretended act of tlie legislat11 re of 30 
this State, entitled "An act concerning Public Road 
Boards," approved April 21, 1876, :.ind a pretended sup-
plement thereto, approved March 4, 1879, which said 
act of 1876, purporting to be a general law, provided for 
the organization of road boards in such counties only of 
this State having upwards of seventy-five thousand in-
habitants, and not having already in existence a public 
road board organi7.ed in accordance virith the provisions 
of said act or any other act of tliis State; ancl the first 
section of said prctcnclec1 supplement, which prnvi<les 40 
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"that any and all vacancies hereafter occurring by death, 
"resignation or any other cause whatever in .'.lny board · 
"of commissioners of any public road board lawfully 
"created or existing in and for any county of this State 7 

"(prior to the passage of the act to which this is a sup-
" plement,) shall be filled only by election or appoint-
" ment to be made by the board of chosen freeholders of 
"said county," &c. rrhe board of c110sen freeholders of 
said Essex county 7 on or about the ninth day of Octo-

10 ber, eighteen hundred and seventy-nine, under pretence 
that a vacancy would occur in said road board at the ex-
piration of the suid William Harrigan's first above men-
tioned term of office as such Commissioner aforesaid, did 
illega11y and unlawfully appoint one Robert McGowan 
to fill such · pretended vacancy, and to be a member of 
said Road Board from the time of the commencement of 
said William Harrigan's said second term of office, to wit, 
from the first Monday in Jan nary, 1880. 

Tbat, the saiJ Robert McGowan afterwardsi to wit, on 
20 the said first Monday in January, 1880, by virtue of his 

said pretended appointment, unlawfully and without any 
legal warrant or authority whatsoever, intruded himself 
into, usurped and held, and continued to usurp, hold, 
use, occupy, enjoy and exercise the said office of Com-
missioner of said Road Board, to the exclusion and 
prevention of the said William Harrigan from bis said 
office of Commissioner of said Road Board, until on or 
about the twelfth day of May, 1880. 

That at said last mentioned date, or some time prior 
30 thereto, the said board of chosen freeholders, again 

claiming authority under and by virtue of snid act of 
1876, or said pretended supplement thereto, pretended to 
appoint one Frederick: W. Morris to be a Commis~ioner 
of said Road Board for the term of one year, or for some 
other term, from the said twelfth day of May, 1880, to 
succeed tbe said McGow.:w. 

That tlie said Freclerick W. Morris, hy virtue of bis 
said pretended appointment, unlawfn1ly and without any 
legal warrant or authority whatever, intrnded himself 

40 into, usurped and held, and continued to usurp 1 hold, 

r 
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use, occupy, enjoy and exercise said office of Commis-
sioner of saill Roml Board, together with the liberties, 
privileges, fnrnchises and cmol urn en ts thereof, to the ex-
clusion and prevention of the said ·William Harrigan 
from bis said office of Commissioner, aforesaid, from the 
twelfth clay of May, 1880, hitherto, without any legal 
election, appointment, warrant or authority, otl1cr than 
hereinbefore set forth, which was whol1y insufficient in 
law to ha vc cmi tlecl him to bold the same, by virtue of 
which saicl several appointmellts, ancl the unlawful action 10 

of the saicl board of chosen freeholders in the premise~, 
tlie said "\Villiarn Ilarrigan hath for all the times afore-
saicl, been, and still is, excluded and prevented from the 
occupation and exercise of his said omce, to wit, from 
the said first Monday in January, 1880, hitherto. 

And the said A ttorncy Genera], at the relation of Wil-
liarn Ilarrignn a_f orcsai<l, cloth fu rt lier give the Court here 
to be informed and undcrstalld that prior to ancl at the time 
of the passage of the s:1id pretended act of 1876, tlie 
counties of Esc::;ex ancl Hudson were the ollly counties 20 
in this State having seventy thousarnl inhabitants ·or 
upwards, and that said Essex county was the only county 
in this State having already in exis~ence a duly organized 
road board. to wit, the Essex Public Road Bo:1rd, organ-
ized as aforesai<1, and that prior to the pass:1ge of saitl 
pretended supplement, the said Essex Public Roall Bo:1rd 
vvas tlie only road bo:ml lawfully created or existing in 
any county in this State. 

'rlrnt, at the different times aforesaid, when said 
several appointments of said McGowan and Morris were 30 

made by the snid board of chosen freeholders as aforesaid, 
there had not occurred, nor did there exist, nor was there 
in contemplation, nor lias there at any time si 1we occurred 
or existed, or been in contemplation, any lawful vacancy 
in the saicl Essex Puulic Road Boarcl, thnt could or would 
legally and lawfully authorize the making of snid pre-
tended appointments by the said board of c.:l10sen free-
holders as afore~nicl, or wliich, when mac.le, ,voulc.1 or conlcl 
legally entitle either the saitl :McGowan or Morris to 
hold, use, occupy, exercise and enjoy said office of Com- 40 
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missioner of the said The Essex Public Road Board, to 
the exclusion therefrom of the said "\Villi am Harrigan, as 
aforesaid. 

That the said William Harrigan, by virtue of said last 
mentioned election, was, under tlie act first herrinbefore 
referred to, dnly elected and chosen one of the Commis-
sioners of tbe said rrlie Essex Public Road Board, and 
that by virtue thereof, the said vVilliam Harrigan hath 
ever since been and still is riglitfully and legally entitled 

10 to hold, use, exercise and enjoy the said office of Com-
missi.oner of the said The Essex Public Road Board as 
aforesaid, at Essex county aforesaid, which said office 
the said Robert 1'.fc.:Gow:rn, during :111 the time aforesaill, 
to wit, from the first Monday in January, 1880, to on or 
a bout the twe1fth clay of May, 1830, and the said Fred-
erick '\71/. Morris, r1 uring all the time aforesaicl, to wit, 
from thence hitherto, upon tlie State of New Jersey, did 
usurp, intrude into and unlawfully hold, use, exercise 
and enjoy, to the exclusion of the said --William Harri-

20 gan, to wit, at Essex county aforesaicl, in contempt of the 
State of New J orsey, and to its great damage and prej n-
dice against its sovereignty and dignity . 

.. Whereupon the said Attorney General for the said 
State, at the relation of the said William Harrigan, desir-
ing to sue and prosecute in this behalf, prays the ad-
vice of the Court herons to tbe rights of the relator in 
the prernise5l, as well as for duo process of law against 
the said Frederick ""\V. Morris in this behalf to be macle, 
to answer to tho snid State by what warrant he has 

30 claimed or now cloes clail]) to hold, nse, execute and enjoy 
the aforesaic1 office of Commissioner of the said 'I1he 
Essex Puulic Road Board and the liberties, privileges, 
franchises nnLl ernolurnents thereof ; anc1 why, if adj uclgcd 
guilty of usurpation in the premises, a fine shou IJ. not 
be imposed for the use of the State, besic1cs the costs of 

· these proceedings to be taxed. 
JOUN P. STOCKTON, 

BENJ. C. POTTS, 
Attorney General. 

40 Attorney for Relator. 
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New Jersey Supreme Court. 

FREDERICK W. MOlUUS, 

ads. 

THE STATE, (ex rel. 

WILLIAM: IlARRIGAN.) 
---------------- -' 

On Quo lVar-
mnto 'i'nfor-
ma ti'on. 

Plea. 

And comes the suid Frederick '\V. Morris, defend-
-ant, by ,John W. Taylor, his attorney, and having heard 

10 

the saitl information read, complains that he is by color 
thereo[ greatly troubled and vexed, ancl that unjustly, 
because protcsti ng that the said information aml the mat-
ters therein contaiucd are not sufficient in law, and that 20 
he is not hound by the law of the lantl to answer the 
same, and further protesting that it i~ not true, and de-
nying it be true as alleged in the said information, that 
the said relator, at the general election hehl on the fourth 
day of November, eighteen hunclrecl and seventy-nine, 
was elected by the electors of said county of Essex, a 
Commissioner of the said "The ~sscx Public Road 
Board," for the term of two years, or any term, from the 
first l\fonclay in January. in the year eighteen hnndred 
and eighty, or that any valid statement was made show- 30 
ing that he was so elected, or that any yalid certificate 
was gi vcn of any such election; yet, for plea 111 this be-
half, the said defendant says that after the passage of tbe 
act of the legislature of this State, in said information 
first mentioned, and under which the sait1 relator a1lcges, 
and this defendant denies, he was so elccteLl, and on the 
fourth day of March in tlrn year eighteen hundred and 
seventy-nine, there ·was enacted by the legislature of this 
State an act entitled "A supplement to the act entitled 
"An act concerning Public Road Boards,' approved 4o 
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April twenty-first, one thousand eight hundred and sev-
enty-six," whereby it ·was (among other things) provided 1 

that any ancl all vacancies thereafter occurring by death, 
resignation or any other cause wliatever, in the board of 
commissioners of any public road boarcl, lawfully created 
and existing in and for any county of this State (prior to 
the passage of the said original act, alld not g()verned 
by the provisions of the said origi ual act,) should be filled 
only by election or a.ppointment, to be mncle by the 

10 bo::ml of chosen frceholclcrs of such county, from the 
members of such board of chosen freeholder~, for the 
time being, and that the persons so elected or a,ppointed 
shouhl continue in office as cornmi~sioncrs only during 
the term for which they should have been elected such 
chosen freeholders, aml should receive such compensa-
tion per diem (in lieu of salary) as chosen freeholders. 
were ell titled by law to rccei ve; and tlrnt nil aets and 
parts of acts inconsistent with the provisions of said snp-
plemental act shoul<l be and were thereby repealed, as 

20 by the said supp:ernental act, reference being thereto 
had, will more fully and at large appear. 

And the said defendant further says that a vaca.ncy was 
occasioned arn1 arose in the board of commissioners of 
the said The Essex Public Road Board, (which was 
within the provisions of the said su pplcmental act) after-
wards, to wit, on tbe first Momlay of January, in the 
year eigl1tcen hu11dred and eighty, by the expiration of 
the term of office of one .. William Harrigan, who had been 
clectecl by the legal yoters of sa,id county a Commissioner 

30 of the said Tlie Essex Public Ro:1d Board, at the general 
elertion for mernbers of the general assembly and for 
State am1 county omcers, held in the month of Novem-
ber, in the year eighteen hundrel1 and seventy-seven, to 
serve for tlie term of two years from the first Monday in 
January then next, as well as by the failure of any other 
person to be elected to and to be qualified for entering 
upon the duties of the said office, as the successor of 
the said William Harrigan ; and <;>ne Robert McGowanr 
being, at the time said vacancy happened, and having for 

40 a long time before, been a member of the board of chosen 
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freeholders of the said county of Essex, and duly quali-
fied according to_ the provisions of all the acts of the 
legislature bereinbefore mentioned, he was thereupon, to 
wit, on the day and year last aforesaid, in the county 
aforesaid, duly electeJ by the said boarc1 of chosen free-
holders of the county of K,sex to be ::i. Commissioner and 
member of the said rrhe Essex Pnblic Road Board, to 
fill tbe vacancy occasioned as aforesaid. 

And the said defendant further says, that the said 
Robert. McGowan, having been so elected, he thereupon, 10 
to wit, on the day and year last aforesaid, duly qualified 
as such mern ber and Commissioner of said Public Road 
Board, by taking tlie oath of office and giving the bond 
prescribcJ by law, (whicli bond was duly approved by 
the finance C1)mmittee of the said board of chosen free-
holders,) and tliereu pon entered on the duties of tbe said 
office of Cornmissio11er, and continued to discharge the 
duties thereof, during his term of office of chosen free-
holder of the said county of Essex, and until the second 
Wednesday of 11:iy, in the year eighteen hundred and 20 
eighty, when anc1 whereby bis term of office as such 
Commissioner expired, and a vacancy arose in tbe said 
The E~scx Public Road Board by reason of the expira-
tion of bis said term of office. 

And the saic1 defernlant further says, that having at 
the regular charter election in tho city of Orange, iu said 
county, held in the month of March, in the year 
eighteen hundred and eighty, been duly re-elet:tecl a 
mern ber of the saicl board of chm;en freeholders of the 
county of Essex, for the term of one year, to co'm- 30 
mence on the second "\Vednesday of May, in the year 
eighteen hundred arn1 eighty, and li:wing duly qualified 
and entered 011 the duties of his said office of chosen 
freeholder, on the day and year last aforesaid, for his 
term then commencing, the said board of chosen free-
holders of the said county of Essex thereupon, after-
wards, to wit, on the day and year last aforesaid, in the 
county aforesaid, duly elected tho saic.1 defendant to be a 
Commissioner and member of the said 'rlie Essex Public 
Road Board, to fill the last mentioned vacancy therein, 40 

4B 
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occasioned as aforesaid, the said defendant being at the 
time of the bst mentioned election a rnern ber of the 
board of chosen freeholders of the said county o[ Essex 1 

and cl uly q ualifiecl for the office to whicli he was so 
elec;ted, according to the provisions of all the acts of the 
legislature hereinbefore mentioned. 

And the said defendant further says, that being so 
re-elected such Commissioner, he thcreu pon accepted 
said ofii.ce ancl entereu on tl1e discharge of the du ties 

10 thereof as such Comrnissionc~r, having first taken aml 
filed in the office of the conn ty clerk of sau1 county of 
Essex an oath to act faithfully and impartially in the ex-
ecution of the trust reposeLl in him by lcnv, arnl given 
bond to the connty collector of said connty, in the sum 
of ten thousand dollnrs, with three suffieient sureties, ap-
proved by the finance committee of the boai'l1 of cliosen 
freeholders of said county, conditioned for the faithful 
perforrnanee of his duties as such Commissioner, uncler 
the act of tbe legislature in such case made and provided. 

20 And the said dcfcrnlant further says, that from the day 
and year last aforesaid, lie actually servccl as such Com-
missioner and member of the said The Essex Public 
Road Board, until the second vVeJnesday of M:ty, in the 
year eighteen hundred and eighty-one, when l1is term of 
office as such chosen freeholder aucl Commissioner ex-
pired, arn1 since which last mentioned cbte he has not 
hel<1, used, occupied, enjnyecl or executed the said office 
of Commissioner, nor its liberties, pri vilcges, franchises 
or emoluments; and the said defendant denies the 

30 allegations in tbe said information to the contrary, to be 
true. 

And tbe said defendant furtber sriys, that upon the 
day nnd year last aforesaid, in the county afore~nid, one 
John H. Eastwood, tben and ever since a member of the 
said board of chosen freol10lders, dnl_y elected alld quali-
fied according to law, was duly elected lJy the saic1 board 
to 1>e a Commissioner and member of the said The Essex 
Public Road Board, to fill the vacancy occasioned thcrei n 
by the expiration of this defendant's saic1 term of office; 

40 and that the said John II. Eastwood, being so electeJ. 
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·such Commissioner, he thereupon accepted said office, 
and entered on the discharge of the duties thereof as such 
Commissioner, having first taken ancl filed in the office 
of the county clerk of the said county of Essex an oath 
to act faithfully and impartial1y in the execution of the 
trust repose ll in him by law, and given bond to the 
county collector of tbc saicl county, in the sum of ten 
tbousflnd c1o1brs, with three sufficient sureties, approved 
by the fin:rnce corn mi ttee of the boan1 of chosen free-
lwlclers of said cou11ty, conclitionecl for the faithfnl per- 10 
formance- of his duties as such Commissioner, under the 
.act of the legislature in such case made and provided. 

Ancl the saill defendant further says, that the said 
John II. Eastwood has ever since the clay and year last 
aforesaid, been serving as such Comrnissioner as the 
successor of the said clefencl:mt in the said office. 

And the said defendant further says, tl1at by an act, 
entit1ed "An act to reduce the expenses of pc.blic roacl 
boards, anc1 to p1ace them under the control of the boards 
of chosen freeholders of the several counties of this 20 
State,'' approved the ten:th day of Febrnary, in the year 
eighteen hun11rcd and eighty-one, it is, among other 
things, enactec.1, that the commissioners constitnting the 
public road boards which now exist, or may hereafter 
exist, in any of the counties of this State, under the 
lavrn thereof, shall consist of mcm hors of tlie boards of 
chosen freeholders of saicl counties rcspecti vely, to be 
appointed in the same manner as the stflmling committees 
of the said boards of cl1oson freeholders are, or may be 
appointed for tho time being, nml that said persons so 30 
appointc(1 sha11 continue in office on1y during the time 
for w liich they shall have heen elected as such d1osen 
freeholc.lers, but shall be subject to removal at tlie pleas-
ure of the said boards of chosen freeholclers, and slwll 
receive only such compensation for tlrnir services, as such 
commissioners, as shall be fixed from time to time by 
the said boards of chosen freeholc.lers; provided that 
nothing in said act contained should be construed to 
affect the tell ure of office or compensation of any com-
missioner now in office as a member of any such road 40 
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board; but that every such person ,yho duly qualified 
an<l entered on the dischar~c of his c1uties 011 or before 
the fir.st Monday of January, one thousan<1 eight hundred 
and eighty-one, and has ever since been actually serving 
as such member, whether elected by the people 01· by the 
said boards of chosen freeholders, shall be crytitlcd to hold 
his said office during tho time for which he was so 
elected; and tbat all acts and parts of acts i 11consistent 
with any of the provisions of the last recited act slwulJ 

10 be and were thereby repealed. 
By vin ue whereof, he, the said c1efenclnnt, for a 11 the 

time in the saicl information in tliat beha1f mentioned, 
prior to the said second vVednesrlay of May, in the year 
eighteen hundred and eighty-one, use c1 and excrc:i::;ed the 
said office of Commissioner of the said The Essex PL1blic 
Road Board, and claimed, during all that time, to be such 
Commissioner, and to have, use and enjoy all the• liber-
ties, privileges and franchises to the said office of Com-
missioner appertaining, as 1t was lawful for him to do ; 

20 without this, that the said defendant has usurped the-
saicl office, liberties, privileges and franchises, or any part 
thereof, upon the State of N cw Jersey, in manner arnl 
form as in the saiu information is above supposed ; and 
without this, anc1 the said defendant expressly dcniest 
that the said relator was elected to said office of Commis-
sioner, or qualified therefor, or that there vvas any state-
ment of the determination of the hoard of county 
c,rnvassers that he was elected to said office, or that the 
counties of Essex and Iludson were the only counties in 

30 this State having seventy thousand inhabitants, or that 
the said The Essex Public Road Board was the only 
public roa<l board lawfully created or existing at the 
time of the passnge of the said act, approved March 4tht 
eighteen hundred and seventy-nine; or that the said act 
was, for any reason, invalid in manner arn1 form as in 
the saiL1 information in that behalf alleges. And this 
the said defendant is reacl y to verify, &c. 

\Vherefore he prays judgment, anu that he was by law 
entitled to the said office, liberties, privileges and fran-

40 
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d11ses in form aforesaid claimed by him, ancl that he may 
be dismissed and di:,cbarged by the Court here, of and 
from the premises aforesaid. 

JOHN W. TAYLOR, 
Attomey for Defendant. 

STATE OF NEW JERSEY, ( 
COUNTY OF ESSEX, I ss. 

FREDERICK W. MORRIS, the above named defendant, 10 
being cl uly sworn, on bis onth says, that the foregoing 
p1ea is not intcuclecl for tlie pmpose of oe1ay, and that be 
verily believes tbat he has a just and legal defence to 
the action or information on the merits of the case. 

FREDERICK W. MORRIS. 

Subscribed and sworn to before me,} 
at Newark, N. J., this 23d day 
of September, A.D. 1881. 

SAMUEL J. MACDONALD, 
Notary Public of N. fl. 

5B 
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New Jersey Supreme Court. 

THE STATE, (ex rel. 
WILLIAM HARRIGAN, Relator,) 

vs. 

On i"nfor-
1nation in 
nature of 

10 FREDERICK W. MORRIS. 

Quo 
Warran to. 
Demurrer. 

20 

30 

And the said Attorney General, as to the said several 
p1eas of tho said defendant by him above pleaded, saith 
that the same and the matters therein contained in man-
ner and form as the same are above pleaded and set forthi 
are not suf-ficient in law to bar or prec1 ude the State of 
New Jersey from having the information aforesaid ngai nst 
tbe said Frederick V\T. Morris, defendant, and that he, 
the said Attorney General, is not bound by law to answer 
the same, nnd this the snid Attorney General is ready to 
verify. ·whereupon by reason of the insufficiency of the 
said plea in this behalf, the said Attorney General prays 
judgment for the State, and that the said Frederick "\"ff. 
Morris of the premises above charged upon him by said 
information may be convicted. 

BENJ. 0. POTTS, 

JOHN P. STOCKTON, 
Attorney General .. 

Attorney for Relator . 

.IOINDER IN DEMURRER in usual form. 
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OPINIO_,_V OF THE SUPREJ,IE COURT. 

New Jersey Su1)reme Court 

THE STATE, (ex rel. 
WrLLLur HARRIGAN,) 

vs. 

FREDERICK W. 1fORRIS. 
----------------

BE~JA}II.N" 0. POTTS, for relator. 

JOH:N" W. TAYLOR, for defencbnt. 

( On Demurrer lO 

to Plea. 

The Court, at the N ovcmber term, 1881, announced 
20 that jnclgment wou1d be ordered for the relator against 

the defenclant, for the rensons stated in the opinion on 
the rule to show cause in tho case of The State (ex. rel. 
Richards) vs . . Hammer, 13 Vroom, p. 437, which opinion 
is as follows: 

BEASLEY, Chief J nstice: 

The re1ators in these cases claim that tbey respectively 
are members of tho Board of Assessment and Revision 
of Taxes, in the city of Newark: and that such offices 
have been usurped by the defendants. The cla,im of 30 
each of these actms rests on similar grounds, and the de-
fence to each application is the same, so that both 
proceedings can conveniently be considored and disposed 
of at the same time. 

The title which the relators rely on, is through an 
alleged election helcl by virtue of the act pas:::iecl in the 
year 1866, (Pamph. L., p. 4--15,) and it is shown by the 
testimony taken: and is an admitted fact, that the defend-
ants are now in office under the force of the act of the 
year 1878, (Parnpb. L., p. 329.) 4o 
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The right thus asserted on the part of tlie rebtors has 
been clrnllenged by the counsel of the clef e11dants, on tlie 
ground that it is not sufficiently manifested and sL11Jstan-
tiatec1 by the proofa. But I shall pause but little on this 
head, for the sul',ject doe.snot seem of any importance on 
this inquiry~ because, whether these rel a tors are or are 
not strictly entitled to fill, at present, the offices in. ques-
tion, they plainly are entitled to n, standing, as relators, 
in a procedure of this nature. The objects here in liti-

10 gation are public offices, and are, tberefore, things of 
public concern, in w liich every resident of tbe city of 
Newark irns an interest, and I know not how the suit of 
a tax-payer of that locality is to be repuL:ed, when the 
grounu. of complaint is, (for such is the allegation,) that 
the assessment and revision of taxation, which affects his 
property, is in unau tborized hands. All that the Court 
requires in such instances is, to be satisfied that the re-
lator is of sufficie:1t responsibility, is acting in good faith, 
and not vexatiously, and has not become disqualified by 

20 bis own conduct with rrsp8ct to the election that he is 
seeking to impeach. The authorities are numerous to 
this purpose. It is indeed intimated in the briefs of 
counsel in the present case, that the titles of tbe relators 
to these oflices will be presented for judgment by the 
requisite allegations in the informations sought to be 
filed, but whether such is the purpose or not, the subject 
is now unessential, the only question being whether the 
parties have a right to a status enabling them to make 
their present application, and, as has been said ·, that status 

30 is not dependent upon official right. It is proper, how-
ever, as a precaution against misconception, to say that 
it is far from clear that the titles of these relators can be 
put in issue or adjurlged upon the contemplated informa-
tions, for although in the Courts of some of the States 
such a course appears to have prevailed, it would seem 
not improbable that such practice has origii1nted in a 
statute on some local usage, for, so far as has been ob-
served, it does not appear to have had, at any time, a 
footing in the English courts, or at the common law. 

40 The point, however, is not intended to be decided, for, 
as it is deemed irrelevant, it has not been fully examined. 
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Passing, then, from the position of the relators, we 
come to a con sic1cration of that of the defendants. rrhat 
position is assailed on the single ground that the before-
mentioned act of 1873, by force of wbich the defendants 
Lave been invested with office, is unconstitutional, and 
therefore, void. For this arraignment of this law two 
causes arc assigned, the first of such ohjectio11s being 
that the object of the statute is 11ot expressed in its title. 
This objection must be overruled. The title of this 
statute is this: "A11 act relating to the assessment and 10 
revision of taxes in cities of tbis State" 'l'he purpose 
accomplished by this law is single, that is, a modification 
of the mode of appointing the members of the hoard of 
assessment and revision, and such an object is sniliciently 
expre::;secl in this title. This law, in its title, expresses a 
f;pecific subject to which it rebtes, and the purpose 
effectuated is fairly embraced in such su hject. In the 
case cited of Rad er vs. Union Township, 10 Vroom, 509, 
the subject stated in the title \Yasso wi<le a one that the 
reference to it was calculated to convey no useful infor- 20 
mation as to tbe legislative intent embodied in the enact-
ment. In tbat instance the object was to organize and 
establish a public body of a peculiar and unusual charac-
ter, and such an objcd could not b e i ndicatcd by the 
expression of a, general purpose that vvas usually effected 
by well -known agenci es. The case was an extreme one, 
and was so dealt .with by tbe Court; ancl I may here 
say, tlrnt it is only in perfectly plain cases that it is 
proper for the Courts to vacate statutes on the ground 
now in quest .ion. And in this connection it is ever to be 30 
remembered that the language emp.loyccl in the titles to 
legislative acts js to be interprete,_1 accorclillg to its 
accept ed signification, and, testec1 by this rule, [1.11 act 
described as ''An act relating to the assessment and re-
vision of taxes," would be understood to rebte as much 
to the machinery by which such assessment and revision 
were to be effected, as to any other part of the affair. 
Tliis exception cannot prevail. 

The second exception taken to this act is that it con-
travenes, in its spirit, that prvvision of the constitution 40 

6n 
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that prohibits the enactment of any local or special law 
which regulates the internal affairs of towns and counties. 
Cons., Sec. VII., p. 11. 

As the act thus challenged provides a new method for 
the selection of the members of the board for the Dssess-
ment and revision of taxes in the city of Newark, them 
can be no do_ubt that, within the meaning of this clause 
of the constitution, such act is one regulating the internal 
affairs of tliat municipality. This law has not only the 

10 effect to regulate such affairs, but to regulate them in an 
important particular, for it hast.lie force of SL1bstituting, 
with respect to these considerable offices, an appointment 
by the Mayor and Common Council, in the place of an 
election by the citizens at large. This change is radical 
and of moment, affec:ting, as it does, in an eminent degree, 
the entire p·roperty of the inhabitants of the cit_y. There-
fore, such an innovation, as I bave said, must be regarded 
as a municipal regulation in the constitutional sense of 
the term, and tLe consequence is, the object aimed at 

20 cannot be compassed by a law that ·is special and local. 
The question, therefore, arises, is this law of that 

chnrncter? It does not profess to be such, for its title 
is, "An act relating to the assessment and revision of 
taxes in cities in this State." But this descriptive gen-
erality is immediately d waded and cnrtailed by the 
initial words of the body of the enactment, for it at 
once proceecls to_ declare, "that in any. cit_y of this State 
where a board of assessment and revision of taxes now 
exists, such bmrd,'' &c.; the effect being to restrict the 

30 operation of the law to those certain localit~es tbat were 
possessed, at the time of the passage of the enactment, 
of the body of officers so designated. The evidence now 
before us shows that there were only two localities so• 
circmnstanced, the one being the city of Elizabetb, and 
the other tbe city of Newark. The result, therefore, is 
t11at the act was intended to apply, and t~rnt it does and 
must ever app1,y, to_ these two cities alone, and that the 
legal effect of this lnw, as now constituted, is the same 
as though it had, in express terms, d1s;dared that it was 

40 not to be operative through the State at large, but in the 
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,cities of Elizabeth and Newark only. Can a law thus 
designed and framed, stand the constitutional test? 

But a sing1e argument has been presented in its sup-
port, which is, that this act is general in its terms, and 
embraces "all of a group of objects having characteristics 
sufficiently marked and distinguished to make them a 
class by thcmsel ves." And these qualities, it is con-
tended, bring this case within the requirements of the 
constitution, as the same is expoun~led in the case of 
Van RqJer vs. Parsmis, 11 Vroom, 125. But I do not 10 
understand tliat the decision thus invoked will bear the 
construction tb us put, upon it. It does not undertake, 
as I understand it, to by down any abstract ru1e on this 
subject; but the expressions quoted are employed in 
reference to the facts thus under adjudication. Plain 1y, 
a law may be general in its provisions, and may apply to 
the whole of a group of objects having characteristics 
sufficiently marked and important to make them a class 
by themselves, and yet such law may be in contraven-
tion nf this constitutional prol1ibi.tion. Thus, a law 20 
enacting that in every city in tbis State in whicb there 
are ten churches, there should be three commissioners of 
the water department, with certain prescribed duties, 
would present a specimen of such a law, for it would 
sufficiently designate a class of cities, and would embrace 
the whole of such clas3, and yet it does not seem to me 
that it cou1d be su• tained by the Courts. If i~ could be 
so sanctioned, then the constitutional restriction would 
be of no avail, as there are few objects that cannot be 
arbitrnrily associated 1 if all thnt is req L1isite for the pur- 30 
pose of legislation is, to designate them by some quality, 
no matter what that may be, which will so distinguish 
them as to mark them ns a distinct class. But the true 
principle requires· something more than a mere designa-
tion by sueh characteristics as will serve to classify, for 
the characteristics which th us serve as the basis of classi-
fication must be of such a nature as to mark the objects 
so designated as peculiarly requiring exclusive legisla-
tion. There must be substantial distinction, having a 
reference to the subject matter of the proposed legisla · 40 
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tion, between the objects or places em brncecl in such 
legisbt ion, and the objec:ts or places excluded. The 
marks of distinction on which the classification is foundecl 
must be such, in the nnture of things, as will, in some 
reasonable degree, at least, account for or j ustif_y the 
restriction of the legislation. Principles of this sort 
can be best el ucic1atcd by examples. 

I have already given a sample of a merely arbitrary 
classification, founded on no causal relation between the 

10 subject matter of such legislation and tho things so 
classified. A sample of the other, or legitimate kind 1 

wonlcl be signified in a law that shoulcl give to nll cities 
in tho State, situated on tide-water, the pri vikg0 of 
using such waters in connection ·with their sewers. In 
such an enactment, but a part of tlie cities of tbe State 
would be embracecl, bnt tlie classification woulc1 be law-
ful and proper, inasmuch ns the places embraced woulcl 
be possessed of a clrnracteristic distinct from those pos-
sessed by the excluded places, such characteristic being 

20 of such a nature as to afford a reasonable ground for 
such special legislation. In the two classes of instances 
thus exemplified, tbe basis of the classiGcation of the one 
would be by a reference to marks of distinction having no 
connection with tho substance of tbe snpposecl statute; 
in the other, the opposit8 of this ·would obtain ; so that 
in the former, the clnssi fication would be formal and 
arbitrary; in the latter, substanti:11 fl\ c1 springing on t of 
the nature of the subject of tliis legislation. 'l1he present 
law is seemingly of the former kind. The class to which 

30 it is made applicable, is designated and selected by the 
mark of each of its members being possessec1 of a certain 
kind of boanl of officers, a circumstance bavi ng no con-
nection but a formal one with the sn bjcct matter of this 
law, and in no way indicating a reasonable ground for 
making these partic11lar places the objects of such special 
logislation. In all but mere form, as I have said, these 
places might as well have been designated by name, as 
by a reference to these organic bodies possessed by tl1em, 
and the effect of this law would have been precisely the 

40 same. It seems to me difficult to finc1 any stable ground 
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for sust::umng such an act, and therefore these writs 
should be i~sucd so that the q ucstion can be brought 
before the Courts in a formal mauner. 

"\Vith respect to the argument which was pressP<l upon 
the attention of the Court, nncl which was founded. on 
the supposed public inconvenience that ,vill have to be 
encountered, in cnse these defendants should Le ousted, 
it is sufficient to say that the force oF this appeal is en-
tirely cfo:sipnted. if we take into the account a considera-
tion which this reasoning ignores. It is not pretended lO 
that the illeg:tlity which the relator here attacks is of n 
temporary or evanescent nature, aml which will pass 
away with even the official term of these defendants; 
for it is clear that it is a radical nrnl inherent defect, if it 
is a defect, in the municipn,1 system into which it has 
become i ncorporatcc1; nor is it alleged tlrnt the present 
time is peculiarly unpropitious for tlie removal of such 
defect; so that the consequence is that if, as an exercise 
of discretion, from the fear of a possible dernngement of 

20 the finances of the city, we are to rcfose the relief nskccl, 
the same motive would be equally prevalent in the future; 
the result being that the citizells of Newark would be 
obliged to submit, in perpetuity, to have their taxes as-
sessed and revised by a body of men, who, there is some 
reason to think, have no legal right to perform such 
functions. In short, the Court, in the exercise of its 
discretionar_y power, is asked to perpetuate what is not 
improbably an unconstitutional exercise of power. 

JUDGMENT OF OUSTER was thereupon entered 
in the usual form. 

7n 
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ASSIG.1..VJIEYT OF ERROR. 

N. J. Court of Errors and Appeals. 
FREDERICK W. MORRIS, 

P la inti.ff in Error, 

'US. 

THE STATE, (ex rel. 
.. \VILLIA:rir HARRIGAN", Relator,) 

Defendant 'in El'ror. 

On Error to the 
Supr r,ne 

Court. 

Assignment 
of Error. 

Afterwards, that is to say, on the 20th clay of N ovem-
ber, in the year eighteen hundred and eighty-one, before 
the Court of Errors a1Hl Appeals of the State of New 
,Jersey, comes the saicl Frederick "\V. Morris by John "\V. 

20 Taylor, his attorney, and says that· in the record and 
proceedings aforesaid, and also in the giving of judgment 
aforesaid, there is manifest error in this, to wit, tbat by 
the record nforesaid, the judgment aforesaid appenrs to 
have been gi ,Ten for the State of New Jersey against the 
said Frederick ,v. Morris, whereas, by the law of the 
land, the said judgment ought to have been given for 
the said Frederick ,v. Morris against the State of New 
Jersey. And the said Frederick 1iV. Morris prays: that 
the j uclgment aforesaid, for the errors aforesaid, and for 

30 
other errors in the said record and proceedings being, 
may be reversed, annulled, and altogether held for naught, 
and that he may be restored to all things which he has 
lost by occasion of the said judgment, &c. 

JOHN W. TAYLOR, 
Att'y for Plt'jf in Error. 

JOINDER IN ERROR in usual form. 
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