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Patrick J. Purcell, V

Defendant-Respondent. J

Brief of Prosecutor-Appellant.

Facts.

T-he defendant was in the employ of the pros-
ecutor at its factory in Plainfield, New Jersey,
and on October 21, 1915, while working as a ma-
chinist and tightening a set screw in a fan about
eight feet above the floor of the factory, the
shafting was set in motion and caught the de-
fendant's right arm. The defendant jerked
himself back before the machinery was stopped
and while doing so knocked his head and jaw
against the box and was also struck with the
belt lacing on the right eye. He continued to
work for the prosecutor, however, from the day
of the accident up to January 6, 1916, but at
lighter work than at the time of his accident.

The judgment of the Union County Common
Pleas Court was affirmed in the Supreme Court
and the appellant company is now appealing from
the decision of the latter court.

Reasons on appeal appear on pages 131 and 132
of the case.

State
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Reasons 1 and 2 may be considered together, as
both relate to the propriety of the trial court’s
allowance for a temporary disability. The de-
termination of facts and order appear on pages
111-117, inclusive, of the case.

The trial court’s findings with regard to the
temporary disability are as follows:
mThe temporary disability to the arm and
shoulder continued at least during the time
that petitioner worked for respondent, after
the injury. It appears that during that pe-
riod the petitioner received wages at the
rate of $9.24 per week. His labor was worth
something and the respondent chose to pay
him for it, one-half of the amount of his old
wages. If he had been able to do work of
greater value there is no doubt that he would
have been paid a larger amount per week.
As this amount was paid for services, it is
clear that he received nothing for his disabil-
ity during the period intervening between
his injury and January 6, 1916. He is,
therefore, entitled to compensation for tem-
porary disability for the same period, less
the first two weeks following his disability.
All other sums paid to him (amounting to
$360.35) shall be deducted from the amount
allowed as compensation.” (Case, p. 116, 1
32; p. 117,1. 14)

It is our view that compensation for tempo-
rary disability is for the purpose of continuing
to some extent the wages to an employee while
This injuries are in the process of healing and
during which time he is unable to work, and the
permanent allowance is compensation for the
loss of ability to work to some degree for the
balance of the employee’s life. We cannot con-
ceive of a case where a person can be temporarily
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disabled and still do work for wages. It seems
that this would be an anamalous situation. In
other words, a person is either temporarily dis-
abled and does not work or may not claim com-
pensation as for a temporary disability, if he does
any work.

If the court’s reasoning is correct, an injured
person might go to another factory, which had
some fairly light jobs open, and obtain a position,
for example, at nine dollars a week, merely tend-
ing furnaces or somewhat similar work, where pre-
viously he had been in receipt of wages of four-
teen dollars a week, and then collect both wages
from the second factory amounting to nine dol-
lars a week, and during the same period of time
collect his compensation from the factory at
which he was injured, in the amount of seven
dollars per week. This would total sixteen dol-
lars a week as the earnings of the injured man,
whereas while working at his regular work he
was only earning fourteen dollars per week. This
is only one of many examples that may be given.
This is entirely contrary to the spirit of the Act
creating the possibility for injured workmen to
recover compensation, for, under the Workmen’s
Compensation Act, as amended in April, 1913, in
Paragraph 21 thereof there is a very important
statement with regard to the analogy between
wages and compensation and among other things
it provides:

* that it is the intention of this Act
that the compensation payments are in lieui
of wages, and are to be received by the in-
jured employee or his dependents in the sai,
manner in which wages are ordinarily paid.

The Compensation Act wisely provided that
the injured employee during temporary disability
would, receive only one-half of what he was earn-
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ing at the time he was hurt. In the above ex-
ample, however, the injured would receive more
money while being temporarily disabled than he
was receiving while working regularly. The pur-
pose of reducing the amount of earnings of an
injured was to provide against malignering, but
the allowance of compensation for temporary dis-
ability and wages for the same periods of time
would create just such a condition of affairs as
the Legislature attempted to guard against.

Our Act as originally passed in 1911, Chapter
95, and with several supplements thereto, con-
templated and provided for three characters of
injury; firstly, total temporary disability; sec-
ondly, permanent and partial disability; and,
thirdly, permanent disability. It will be seen
that, although the permanent disability is divided
into two classes, namely, that of permanent and
total and permanent and partial, yet temporary
disability has not been so divided. We have
always assumed that in order for a person to be
entitled to compensation as for a temporary dis-
ability, the temporary disability must be total.
To conclude otherwise would create the anomal-
ous situation described in the above example,
and it would seem that the purpose of the Legis-
lature in fixing one-half of wages during the
period of temporary disability would be thwarted
by holding that compensation is payable for par-
tial temporary disability. Among other reasons
for the provision in the Act for a 50 per cent,
allowance of compensation during the period of
disability was the one above cited. The provi-
sion as it is, if it is determined that compensation
is only payable in cases of temporary and total
disability, would tend to bring the workman back
to his employment as soon as he physically could
go back to it. In other words, the receipt of
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wages for services being performed and compen-
sation for a temporary inability to do work, are
inconsistent rights.

It will be noted in the Determination of Facts
filed by the trial court and in the opinion of the
Supreme Court, that thie injured received for
his services as a watchman nine dollars and
twenty-four cents per week, and so there can
be no question, but that if there were any dis-
ability present, its character must have been
that of a partial temporary disability.

The opinion of the Supreme Court (Case, pp.
125-129) refers to Paragraph 11 as amended in
1913, which provides: “For injury producing
temporary disability.” And the opinion goes on
to say (regarding temporary disability) :

“ And this does not require that a tempo-
rary disability must be total, but provides for
any disability of a temporary character
which to any degree impairs the earning ca-
pacity of the injured person by depriving
him of the use of physical functions existing
before the aecident, and in this case compen-
sation for the injury to the arm was limited
to the continuance of the temporary disabil-
ity. The liability attaches when the accident
happens and can only be discharged in the
manner provided for in the statute, nor does
the fact that the defendant was paid wages
by the prosecutor for services of a less ex-
acting character, rendered after the accident,
affect the amount of compensation to be
awarded when the wages are paid for a
service of a different nature from that per-
formed before the accident and for less wage
without any agreement or understanding,
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If the injury is not a permanent one what is
the .difference if, during the injured’s inability
to do his regular work, he takes up work of a
different character than that at which he was
employed at the time of his accident? We do
not force him to take this other work and we do
not claim that he must seek it. It is to' be re-
membered that there is a vast distinction to be
made between the allowance of compensation for
temporary disability and for a permanent disa-
bility:  Suppose the injured returned to work
of the same character, but was temporarily able
to do a less amount, we cannot see how the sit-
uation would be altered.

It will be noted that the case of De Zeng Stand-
ard Company v. Pressy, 86 N. J. L., 496, is quoted
as authority for the above excerpts from the bu-
preme Court’s opinion. By a careful examina-
tion of this case and one that follows it, Black-
ford v. Greene, 87 N. J. L., 359, the fact will be
disclosed that the injury for which compensation
was allowed was a permanent one. In the first
case the permanent condition amounted to a 30
per cent, loss of the use of the arm. Therefore,
it was immaterial whether the injured was work-
ing or not when the employer was paying him
the compensation which the Act prescribes for
the partial loss of use of a function under Para-
graph 11, Subdivision C. The distinction to be
made is, that compensation for a permanent
disability is in the nature of an indemnity for
the life-long loss suffered by the injured, whereas
compensation for a temporary disability is to
insure to the injured a portion of his wages until
he starts to work. The further distinction be-
tween temporary disability and partial perma-
nent disability is that the first disables a person
from work for a temporary period, whereas the
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second? may not disable the person from work,
bat permanently redaces the- amount of work
which the injared is capable of performing.
Whether such disability manifests- itself at the
time of the injary or at some fatare time is im-
material. It, therefore;, mast be readily seen
that the case,, which the Supreme Coart opinion
quotes as the authority for its conclusion; amply
sapports the view taken by the appellant,- bat
does not sapport the reasoning of concurrent
payments of wages and compensation for a tem-
porary disability..

Under the Sapreme Conr.t opinion the injared
might continue at another line of work for a
mach longer period than was necessary and re-
ceive therefore wages only slightly less than he
received at his regular employment, still, how-
ever,. collecting compensation as for a total dis-
ability from his regnlar employer. This not only
militates against the provision of the Act creating
the right to recover compensation bat is con-
trary to all ideas of equity and justice.

Reason 3 deals with the right of a trial coart
to arbitrarily fix the number of weeks’ com-
pensation to be paid for a given injary withoat
the coart at least setting forth in his findings a
proper legal basis on which the award can be
made, which legal basis is supported by the evi-
dence in the case.

Long v. Bergen Common Pleas, 86 Atl
529; 84 L. 117.

The portion of the Determination of Facts
whiaah deals with the allowance of 175 weeks for
a permanent and partial disability, reads as fol-
lows :

In arriving at the amount of compensa-
tion which should be awarded for the disa-

Jm
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bility to the eyes, I cannot adopt the pro-
visions of the schedule contained in the act
for the loss of one or both eyes. Nor does
the percentage of the disability affixed oy
the doctors express the extent of the disa-
bility which petitioner has sustained as a
workingman. With a double vision the pe-
titioner can never again work at his trade,
as a machinist, and must confine his em-
ployment to occupations that will never pro-
duce anything more than a small compensa-
tion. It seems to me that this disability
amounts to nearly one-half of a total disa-
bility of both eyes. Total disability to both
eyes would call for compensation for four
hundred weeks, and in this matter | have
concluded to allow one hundred and seventy-
five weeks as the period of permanent dis-
ability.5 (Case, p. 116, 11 1-22.)

The opening sentence of the above excerpt
seems to express an utter disregard of the Leg-
islative enactment, because it intimates an adop-
tion of some means of arriving at the permanent
and partial disability not sanctioned by the stat-
ute. The court in the Determination of Facts
refers to Doctor F. C. Ard, produced by the de-
fendant, as an eye specialist, as a very convinc-
ing witness. (Page 114, 11 20-27 of Case.)

The court, however, in the excerpt of testi-
mony hereinbefore given, namely page 116, lines
1-22, suggests that the testimony of Doctor Ard,
in fact, of all the doctors must conform to the
court’s own views upon the disability suffered by
the defendant herein, which of course, would
be improper because it would be substituting the
court’s ideas of a disability, without evidence of
witnesses to support it. The main error, how-
ever, in the court’s reasoning is that the per-
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centage of the injured’s work, that of a machin-
ist. This the court has no legal right to consider.
{Bateman Mfg. Co. v. James E. Smith, 85 Law,
page 409.) In that case the court held:

“This schedule, in order to serve its pur-
pose, must be applicably alike to all ages
and to all classes of employees. * * * The
only variance contemplated by the statute
is that caused by a difference in wages
earned.” * e

The trial court in this case goes on to prop-
hesy the fact that this injured will have to
confine his energies to occupation that will never
produce anything more than a small compensa-
tion. The doctors did not testify to this fact,
nor did anyone else, and we fail to see any legal
reason for the court to use this fact, of his own
personal knowledge, as a basis for a subsequent
linding. There isn’t a single statement in the
evidence which, in any way, fixes a permanent
disability present, would entitle the injured to
an award of 175 weeks for the same. Further
than that, there is evidence that the disability,
if one there be, is a temporary one. It is to be
noted that, in fixing the extent of disability, the
injured’s physician Doctor Ard, considered the
injured’s occupation when he fixed the disability
present.

Q As to his disability I mean. Now, as-
suming the eye that is normal and taking
the condition of his eye as you found it,
what would be the extent of the disability
or percentage of disability? A Oh, that
is an awful hard question to answer. De-
pends on the man’s occupation. Depends
on what he has got to do. He might be able
to do some things as well as. anybody, and
he might be absolutely unable to do other
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things. | dont know whether there is any
legal guidé to the question of per cent. It
is awfully hard to answer. (Page 51, 1
3-19.)

Under the ruling in the Bateman case, above
referred to, this could not be used for a basis
for an award of compensation. The most im-
portant fact, however, is that the doctor’s tes-
timony did not support an allowance of any per-
manent disability at all, for in his opinion it
was a temporary disability.

Q The Court may have to adopt some
theory. If you ean help the Court I, will
feel very much obliged.- This man was a
machinist and worked at his trade in the
machine shop, and received wages paid a
machinist something around twenty dollars
a week, maybe, or a little less. Now, he
testifies that he cannot work at that trade
because he cannot see lines well. He cannot
distinguish lines as well as he could before
he was injured. And that he was discharged
in one place because of his deficiency in this
respect. Now, that being so, what would
you say was the disability that he suffers
from the injury which he received to his
eyes? A  Well, I think if these statements
are all true that | have made, that he is
absolutely debarred—that is, at least as long
as the disability remains, he is unable to fol-
low his trade. That goes without saying
according to this condition. | would per-
haps make just as good a guess, or you can
make as good a guess as | could on the dis-
ability. You see his right eye, as it is now
at present time, perhaps it is worth about
one-third of an eye. Two-thirds disability
and you would have to classify his left eye



as at least a half if his field of vision is so
restricted ias it is. (Page 51, 1 20, to p. 52,
19)

Doctor A. T. Van Horn, another eye special-
ist, gives no opinion as to the character of the
injury, whether it is temporary or permanent.
Doctor Ard, upon whose evidence the court
seemed to rely so much, testified that the injury
was temporary. At the close of defendant’s
case the prosecutor moved to dismiss the peti-
tion on the ground that the evidence failed to
show that the eye injury was a permanent one.
(Page 63,1. 37, to p. 64, 1 26.)

The defendant’s counsel then admitted that
he had failed to prove that the eye injury was a
permanent one, and defendant’s counsel with the
court’s permission thereupon allowed the defend-
ant to attempt to prove the character of the eye
injury. (P. 64, 1 28 to p. 65 1 20.) Doctor
P. C. Ard was then recalled by the defendant,
the injured man, and testified as follows:

Q Doctor, what have you to say as to
the permanency of the injuries received by
Mr. Purcell? A | don’t know whether they
are permanent. | don’t Dbelieve they
are permanent. | think there is a fair chance
to recover, that is, sometime or other, | can’t
answer that question.

Q About within what length of time? A
No reason guessing. If I am correct in the
diagnosis of the manifestations it might
ast three months to ten years. Nobody
knows. But we do know other cases have
lasted a long time. And more frequently

time reC°Vered a coniparatively short
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Q Then in your opinion you do not think
it is permanent? A | don’t know. {Page
65,11. 25-40.)

It will be seen from this excerpt that at least
there was no proof that the injury was a per-
manent one and for that reason there was no
evidence to support an allowance of 175 weeks
for a permanent loss of vision. Doctor Ard, in
fact, seemed to be under the impression tnat
they were not permanent, for he says: “I don’t
believe they are permanent; | think there is a
fair chance to recover, that is, some time or
other.” (Page 65, 11 27-31.)

The burden of establishing the character of
the injury was therefore not met by the defend-
ant. This burden remains with the defendant
throughout the entire case. (Bryant v. Fissell,
84 Law, page 72.)

An award of 175 weeks, even assuming that
there were some permanent disability, would ne
improper because, while there has been some
estimate by the doctors as to a disability in each
eye, still there would be no testimony as to
what percentage of 400 weeks the loss of vision
in both eyes would amount to. Our contention,
however, is that there is absolutely no testimony
of a permanent disability.

Reason Four is to a great extent.covered by
the argument in Reason Three, with regard to
the question of an allowance of compensation for
a permanent and partial disability to the de-
fendant’s right eye, but there is a further ground
upon which the court’s finding is improper with
regard to an allowance for an injury to the left
eye. There is no evidence in the case to indi-
cate that an injury such as was received by the
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defendant could set up permanently a loss of
vision in the left eye.

We have examined the testimony of Doctor
Ard and Doctor Van Horn, both produced by
the defendant, and not a single statement by
either doctor suggests that the left eye could, be
permanently disabled by the injury described by
this defendant. In fact, Doctor Ard does not at-
tribute the injury itself as the cause of disa-
bility, for he testifies ias follows:

“What | have told you is largely what
you might term subjective, that is, state-
ments of the patient in response to various
tests and questions.” (Page 47, 11 6-9.)

“A | have not discovered any lesions that
would account for that group of symptoms.
The nearest answer | can give you to what
diagnosing or giving it a name would be
hysteria; hysterical ametropia, or hysterical
amaurosis, or hysterical weakness.” (Page
47, 11 16-21)

Again, on page 48, lines 24-35, it appears in
this testimony that the doctor’s evidence is based
entirely upon what the patient told him. We,
however, wish to refer to our argument in Rea-
son Three with regard to the allowance for a
permanent and partial disability, and again
caim that no testimony in the case supports a
Imdmg of a permanent and partial disability.

It might be proper to suggest that Doctor Van

orn, defendant’s other eye specialist, as well
& S Arc® foulld no subjective symptoms,
and that the former stated that to locate the

urce a te disability it would be necessary to

627U 6u“ Wrk °f an 6ye sPecialist- (page
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REASON FIVE.

This reason deals with the part of the Deter-
mination of Facts, which reads as follows:
“There is nothing in the testimony to in-
dicate that the injury or disability is of a
temporary character, and I am left to con-
clude that it is permanent.”” (Case, page
115, 11 37-40.)

In the first place, this finding is incorrect,
because the evidence covering the nature of the
injury indicates a temporary disability, if any.

“*Q Doctor, what have you to say as to
the permanency of the injuries received by
Mr. Purcell! A | don’t know whether they
are permanent. | don’t believe they are per-
manent. | think there is a fair chance to
recover, that is, sometime or other, | cant
answer that question.

Q About within what length of time! A
No reason guessing. If I am correct in the
diagnosis of the manifestations it might last
three months to ten years. Nobody knows.
But we do know other cases have lasted a
long time. And more frequently have recov-
ered in a comparatively short time.

Q Then in your opinion you do not think
it is permanent! A | don’t know.” (Case,
page 65, 11 25-40.)

This testimony is given by Dr. Ard, who is
the only eye specialist of the injured man, called
for the purpose of giving an opinion as to the
nature of the injury. If the Court believed the
testimony of the petitioner below, then he would
necessarily be bound by Dr. Ard’s testimony.

There is a further reason which we believe
indicates the error into which the trial court has
fallen, and that is, that his.findings, according
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to the Determination of Facts, are not based
upon evidence but rather a lack of evidence. If
the trial court in this case is correct, then the
burden which should be placed upon the claim-
ant has been shifted to the shoulders of the em-
ployer. Our view is that the claimant must bear
the burden throughout the entire action, and if
his testimony does not disclose the extent of the
disability, or its nature, he has failed to sustain
that burden. This reasoning, we believe, is fully
approved in the case of Bryant v. Fissell, 84 N.
J. L, p. 72 We cannot conceive that the trial
court expected the employer to supply proof for
the claimant’s case, but that seems to be the
gist of the opinion as it appears in the excerpt of
sthe Determination of Facts hereinbefore quoted.

We most respectfully contend that on all the

above grounds the judgment should be reversed,
set aside and for nothing holden.

Respectfully submitted,

KALISCH & KALISCH.

IsiDOR KALISCH,
On the Brief.
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FACTS

The petitioner-appellee was in the employ of the Re-
spondent-appellant in its factory in Plainfield, N. J.,
receiving Eighteen Dollars and Forty-eight ($18.48)
Cents per week.

On October 21st, 1915, while working as a machinist
and tightening a set screw in a fan about eight feet
above the floor of the factory, the shafting and pulleys
were set in motion and the petitioner-appellee’s right
arm was caught in the belt. The petitioner-appellee
jerked himself back before the machinery was
stopped, and while doing so knocked his head and
shoulder against a box, and was also struck with the
belt lacing on the right eye.

About two weeks after the accident the petitioner-
appellee was sent for by the superintendent of the re-
spondent-appellant to act as watchman at one of their
garages. The petitioner-appellee continued to work
for the respondent-appellant until the 6th day of Jan-
uary, 1916, when he was discharged by the respond-
ent-appellant for being incompetent. The petitioner-
appellee s arm and shoulder were temporarily disv
abled, and he is still suffering from the injury to his
eyes. The respondent-appellant admits that it re-,
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ceived notice of the injury and that the injury was
sustained while petitioner-appellee was in the employ
of the respondent-appellant and following his usual
occupation.

POINT 1

The .court was justified in finding that the petition-
er-appellee was injured while in the employ of the
respondent-appellant ; that he received an injury to
his shoulder and arm, and also to his eyes, and that
the injury to his eyes continued to exist at the time
of the trial. The court’s findings as a fact that these
injuries existed and that the petitioner-appellee was
still suffering from the injury to his eyes, must be ac-
cepted as conclusive and binding.

Sexton vs. Nwk. Dist. Tel. Co. 84 N. J. Law, page 85.

POINT 2.

There is no dispute that the petitioner-appellee was
suffering from a temporary disability by reason of the
injury to his arm and shoulder; and, while he was act-
ing as watchman for the respondent-appellant, he was
compelled to have his wife, daughter and son assist
him from time to time in the performance of his duty;
that he received from the respondent-appellant one-
half of his wages, and that no compensation for his
temporary disability was allowed.

It would seem ridiculous to suppose that the' stat-
ute intended to prevent the employe from securing
some sort of employment while he is temporarily dis-
abled from following his usual occupation. It must
be admitted that the petitioner-appellee from the time
of the accident to January 6th, 1916, was able to fol-
low his usual occupation (that of machinist) and re-
ceive the same compensation. The fact that he was
employed by the respondent-appellant in another ca-
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paeity and at a smaller wage because of his inability
to follow his usual occupation should not work against
his receiving the compensation provided for under the
act for the temporary disability. The court was jus-
tified from the testimony in determining that the tem-
porary disability existed to January 6th, 1916, and
that the petitioner-appellee was entitled to temporary
disability from November 8th, 1915, to January 6tli,
1916.

POINT 3.

The attorneys for the respondent-appellant ques-
tion the court’ findings that the injuries to the eyes
of the petitioner-appellee are permanent.

We would call the court’s attention to the testimony
of Dr. Ard, page 45, showing the condition he found
the petitioner-appellee’s eyes on May 8th, 1916, and
on December 12th, 1916, all of which tends to show
that the petitioner-appellee is suffering from a con-
tracted vision in both the right and left eyes; also
double vision. The doctor’s testimony also shows
that the optic nerve on the right eye was paler than
on the left eye, and that there was a small scar no-
ticed just at the end of the cornea;also, that.on the
first examination there was a noticed slight blurriness of
the upper nasal quadrant of the optic nerve and that
these conditions were present at the first and last ex-
aminations, except that the contraction of the field
of vision in the- right and left eyes was even more
marked. On page 48 Dr. Ard testified as follows:

“Q. You also notice the condition of his
eyes-; both his right and left eye were more ser-
ious on December twenty-third when you made
the examination than in May? A. Apparently
S0; Xﬁs As far as the field of vision was con-
cerned.

‘Q  From your examination, and what you
have stated what would you say as to the dis-
ability of the right eye?

“Mr. Kalisch: When?
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“Q.  On December twelfth; the last examina-
tion. It was December twelfth you made your
examination? Your last examination? A. Last
time. December twelfth. (Question and an-
swer repeated by the stenographer). A It
seems to be very much affected.”

Dr. Ard also testified, page 52, as follows:

“Q. Do I understand that the right eye is
agfegted to the extent of one-third? A. Two-
thirds.

“Q. Two-thirds, and the other one one-half?
A. And the other one-half.”

The testimony of Dr. Van Horn is practically the
same as that of Dr. Ard, all of which indicates that
the disability of the right eye is two-thirds and to the
left eye one-half.

We might call the court’s attention to the fact that
there was only one physician called by the respondent-
appellant in relation to the injury to the petitioner-
appellee’s eyes, and it is very striking that this physi-
cian should testify that there is absolutely nothing
wrong with petitioner-appellee’s eyes; either the
physician must be mistaken or he did not make a
thorough examination, when you consider the reputa-
tion of Dr. Ard and Dr. Van Horn, both of whom
made several examinations, and testified that the pe-
titioner-appellee is suffering from contracted vision
and double sight. You will also notice that the pe-
titioner-appellee, Mr. Purcell, submitted himself for
examination whenever requested by the respondent-
appellant, and that he was examined by several physi-
cians employed by the respondent-appellant, includ-
ing Dr. Ard, Mr. Purcell having been examined in
May, 1916, by Dr. Ard, at the request of the respon-
dent-appellant.

In relation to the exception taken by the respon-
dent-appellant to the court’s findings that the injury
to petitioner-appellee’s eyes is permanent, the testi-
mony of Dr. Ard on page 65 should be considered:
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“Q. Doctor, what have-you to say as to the
permanency of the injuries received by Mr.
Purcell? A 1 don't know whether they are
permanent. | dont believe they are perma-
nent. | think there is a fair chance to recover;
that is, some time or other; I cant answer that
question.

-f “Q About within what length of time? A
No reason guessing. If | am correct in the

. diagnosis of the manifestations it might last
three months to ten years. Nobody knows. But
we do know other cases have lasted a long time.
And more frequently have recovered in a com-
paratively short time.

“Q. Then in your opinion you do not think
it is permanent? A. | don’t know.

““Q What is the longest time you have
known of a case similar to this?

“Mr. Kaliseh: 1 object. He cannot fix the
longest with reference to Mr. Purcell'.

“The Court: | will allow it.

“Mr. Kaliseh: | ask an exception.

“ Exception allowed, sealed accordingly.

“Judge.

“A. | do not recall a case exactly similar
to this in my own experience. | have seen
hysterical manifestations in one form or anoth-
er that have lasted varying times. Literature
is full of them. Sometimes eight or ten years
eIaPse before they clear uP. But it is impos-
sible to put any length of time on a case of
that kind. Like guessing on traumatic neuras-
thenia you are all so familiar with; some recover
rapidly and some do not.”

You will notice the doctor does not testify that the
injury is not permanent, but, in his opinion, he does
not believe that it is permanent, but, if not permanent,
the disability may last eight or ten years. Under
these state of facts we believe that the court was jus-
tified in finding that the injuries were permanent up-
on the same theory that a physical ailment brought
about by an accident would be permanent unless it
was relieved by a successful operation.
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In the case of Feldmand vs. Braunstein, 93 Atlantic
Reporter, page 679, the petitioner received a very
serious injury to the eye. The judge found that the
injury was temporary in character if an operation
was performed, but that if an operation was not per-
formed the injury was permanent and amounted to
90 per cent, of the loss of an eye. The judge de-
termined that the injury was temporary and that the
petitioner was entitled to receive compensation for
an injury during such disability until a further appli-
cation was made, not to exceed 300 weeks. Upon re-
view, Justice Swayze, in rendering the opinion, stat-
ed that the judge erred in basing his award of com-
pensation upon the theory of a temporary disability,
when, as he himself found, the disability was perma-
nent, unless there was an operation. There is no tes-
timony in the present case showing that an operation
would benefit the eyes of the petitioner-appellee, the
only testimony being that the disability may cease in
eight or ten years.

In the judge’s conclusions he protects the interest
of the respondent-appellant in the following language:

“If his disability should disappear before the
expiration of the period so fixed, the respon-
dent may apply for a discontinuance of the
compensation, and, in order to determine
whether the disability continues, the petition-
er must, upon reasonable notice from the re-
spondent, at reasonable times, and at proper
intervals, without expense to him, submit to
examination by physicians selected by the re-
,spondent.”

The contention of the respondent-appellant that the
court erred in its reasoning that the percentage of
disability is based upon the character of the injured
work is without merit.

The Lord Chancellor, in the case of Ball vs. Wm.
Hunt & Sons, Ltd. (1912) (A. C. 496) says.

“1 think there is incapacity for work when a
man has a physical defect which makes his
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labor unsalable for less than it would other-
wise fetch. It seems to me that the injury
for which the statute gives compensation is not
mutilation or disfigurement or loss of physical
power, but loss of diminution of the capacity
to ,,earn wages in the employment in which the
injured workman was engaged at the time of
the accident.”

Justice Parker, in the case of DeZeng Standard
Co., Prosecuro vs. Sheridan Pressy, defendant, 86 N. J.
Law, page 469, states, in answer to the prosecutor’s
claim that there cannot be a statutory disability when
it appears that the earnings of the petitioner have not
been impaired, that

“for a time an injured employe may be able
to earn the same wages as before the accident,
but as we read the act, the disability intended
thereby is a disability due to loss of a member
or part of a member, or of a function, rather
than to mere loss of earning power. Even if
this were not so, it does not follow that the
injured employe had not sustained a distinct
loss of earning power in the near or in the re-
mote future, and for which the award is in-
tended to compensate.”

In the case of Radcliff vs. Pacific Steam Navigation
Co, 1 K. B. (1910) 685, the County Judge being of
the opinion that the workman’s earning capacity had
not been materially lessened, reduced his compensa-
tion to a shilling per week. Later, on review, the
workman produced evidence that he had been unable
to secure employment at his trade of butcher because
of the injury to his hand. The court thereupon in-
creased the award per week. On appeal this decis-
ion was sustained.

The petitioner-appellee, Mr. Purcell, was a machin-
ist by trade, and, according to his testimony (page
22), he is unable to follow his usual occupation. This

fact is corroborated by Dr. Ard (page 51 of testimony,
lines 20-40).
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A writ of eertiorari was issued, and this matter
was argued before Justice Bergen, to whom the case
was referred, and on August 27th, 1917, Justice Ber-
gen filed an opinion affirming the judgment of the
court below.

The petitioner-appellee respectfully submits that
there is no error in the findings and. determination
of the court and that the judgment should not be dis-
turbed.

CODINGTON & BLATZ,
Attorneys of Petitioner-Appellee.
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Writ of Certiorari.

Writ of Certiorari.
Issued June 2, 1917.

New Jersey Supreme Court

New Jersey, ss.

The State of New Jersey {0 The

Court of Common Pleas in and for

[1.s] the County of Union; William B.
Martin, Clerk of said Court of Com-

mon Pleas; and Patrick J. Purcell;

Greeting :

We being willing for certain reasons to he cer-
tified of a certain petition, order, answer, deter-
mination and judgment, made and given by
James C. Connolly, Esquire, Judge of the Court
of Common Pleas of the County of Union, in a
certain action, plaint or proceedings brought
against the International Motor Company, a
corporation, at the suit of Patrick J. Purcell, to
recover compensation as the result of an acci-
dent alleged to have been sustained, arising out
of and in the course of the employment of the
defendant with the prosecutor herein, under the
provisions of an Act entitled, *“ An Act prescrib-
ing the liability of an employer to make com-
pensation for injuries received by an employee
in the course of employment, establishing an
elective schedule of compensation, &c.,” ap-
proved April 4th, 1911, and the supplements
thereto and the amendments thereof, do com-
mand you that you send under your seals to our
Justices of our Supreme Court of Judicature at

renton, on the 5th day of June instant, the
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Writ of Certiorari.

said petition, order, answer, determination, and
all other proceedings in the said matter, made
and given as aforesaid, and all things touching
and concerning the same, as fully as they re-
main in the said Court of Common Pleas of
the County of Union, by whatsoever names the
parties may be called therein, together with this
writ, that we may further cause to be done
thereupon what of right we shall see fit to be
done.

Witness, William S. Gummere, Chief Jus-
tice of our Supreme Court, at Trenton, afore-
said, this 2nd day of June, nineteen hundred
and seventeen.

WILLIAM C. GEBHARDT,
Clerk.

Kalisch & Kalisch,
Attorneys.

Allocatur, June 2, 1917.

The matter be brought on for argument at
June Term, 1917.

SAMUEL KALISCH,
J. 8. C



Petition.

Petition.
Union County Court of Common Pleas.

To the Honorable Janies C. Connolly, Judge of
Union County Court of Common Pleas.

Your petitioner, Patrick J. Purcell, residing at
No. 206 Grandview avenue, in the Borough of
North Plainfield, in the County of Somerset,
and State of New Jersey, and residing at No.
965 West Front street, in the City of Plainfield,
Union County, New Jersey, at the time of the
accident hereinafter complained of, respectfully
shows:

1 The employer, International Motor Com-
pany, has and maintains an office at No. 1325
West Front street, in the City of Plainfield,
Union County, New Jersey.

2. The facts relating to the employment at
the time of the injury are as follows: On Octo-
ber 21st, 1915, petitioner was employed by the
International Motor Company at its shops on
West Front street, Plainfield, New Jersey, as
night repair-man, and while following his em-
ployment, and in the course thereof, was re-
pairing a pulley in said shop, and while endeav-
oring to repair the said pulley, the foreman
started an electric motor without notice to the
petitioner, which motor furnished power for the
lan, which connected said pulley, and by reason
h 7relof” ,and there being no guard upon the

ea mg to said pulley, the right arm of the
Petitioner was caught in the belt, twisting said
arm and drawing the same to the pulley, thereby
jurying the arm and shoulder of the petitioner;
aso orcmg the face of the petitioner against
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Petition.

the frame shaft which supported said pulley, in-

jurying the right and left eye of the petltloner
and* crushing six teeth.

3. The injuries in extent and character aTe
as follows: The lower side of the right arm be-
ing twisted and injured, also the four fingers of
the right hand and shoulder, the same being so
injured, that the petitioner has lost the total use
of the same, thereby making said injury perma-
nent in character. Said petitioner has also lost
the sight of the right eye, which is total in
character also a partial loss of the sight of the
left eye, and the total loss of six teeth.

4. The amount of wages received by the em-
ployee at the time of the injury was eighteen dol-
lars and forty-eight cents ($18.48).

5 The respondent had notice and knowledge
of the said injury, having paid to the said peti-
tioner five (5) weeks’ disability at $9.24 per
week.

6. Petitioner alleges that by reason
facts herein set forth, under and by virtue of
the provisions of an act of the Legislature en-
titled, “An Act prescribing the liability of an
employer to make compensation for injuries re-
ceived by an employee in the course of employ-
ment, establishing an elective schedule of com-
pensation, and regulating procedure for the de-
termination of liability and compensation there-
under,” approved April 4th, 1911, and the sup-
plements thereto and amendments thereof, he is
entitled to receive from the said employer, the
sum of nine dollars and twenty-four cents ($9.24)
per week for the period of 200 weeks for the loss
of the use of the arm, 100 weeks for the loss of
the sight of the right eye, and 50 weeks

of the
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for to partikTloss oihto night of to left eyo
(or i*such sum as the .Court may adjudge”),
which allegation is disputed by the said em-
ployer.

Wherefore, your petitioner prays that his
rights in the premises-and the-liability of fhe
said employer be determined, and that the
amount payable periodically may be computed by
the Court, and that your petitioner may have
judgment therefor and may have such further
relief as may be just.

And your petitioner will ever pray.

PATRICK J. PURCELL,
Petitioner.

CODINGTON &BLATZ,
Attorneys for Petitioner.

State of New Jersey, "

County of Union.

Patrick J. Purcell, of full age, being duly
sworn according to law on his oath deposes and
says that he is the petitioner in the foregoing
petition mentioned, that he signed the same and
that the contents thereof are true.

PATRICK J. PURCELL.

Subscribed and sworn to at
Plainfield, N. J., this 4th day of
March, A. D. 1916.

Laurabel E. Moffett,
(Seal)

Notary Public of N. J.

40
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Order Fixing Time and Plaoa of Hearings
(o er r5 Dated March; 20,"1917.

UNION COUNTY COURT OF COMMON

PLEAS,
Patrick J. P tjkcell, o On Petition
Petitioner  for Compen-
sation.
VS. .
Order Fixing
International Motor Com- Time and
PAKY, VIWe. f°T

Respondent.  Hearing.

On motion of Codington & Blatz, attorneys for
the petitioner, in the above entitled cause, it is
hereby ordered that Friday, the thirty-first
day of March, 1916, at 10 o’clock in the fore-
noon, be and hereby is fixed as the time, and
the Court Room of the Common Pleas Court
of the County of Union, in the Court House at
Elizabeth, in the County of Union, and State
of New Jersey, as the place for the hearing
upon the petition in the said cause.

Dated March 20, 1916.

JAMES C. CONNOLLY,
Judge.

A true copy,
Abram P. Morris.
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v AnsWerV .:*%

UNION COUNTY COURT OF COMMON
PLEAS. S

Patrick J. Purcell,

\& On Petition;
International Motor Com- Answer.
pany, a Corporation,
Respondent.

The respondent answering the petition filed
in the above stated cause, says that:

1 It admits paragraphs One, Four, Five.

2 It denies paragraphs Two and Six.

3. It admits that the arm, as set forth in

paragraph Three of the Complaint was injured,
but denies the extent of such injuries.

KALISCH & KALISCH,
Attorneys for Respondent.

Dated December 14th, 1916.

State op New Jersey, |
County of Union.

Isidor Kalisch, of full age, being duly sworn
upon his oath, deposes and says that he is the
attorney for the respondent in the foregoing
Answer, and its agent in this behalf; that he
has read the foregoing Answer, and that the
matters and things therein contained are true
to the best of his knowledge and belief.

ISIDOR KALISCH. 40
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Sworn and subscribed to before
ine, this 14th day of December, A. . e
D. 1916.

Biatz,

M CCdNJ

Consent is given to filing of Answer as of
time.

CODINGTON & BLATZ,

Atareys for Rtitiaer:
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PatridhJ. Furcdll, drect

UNION COUNTY COURT OF COMMON
A 1U r-A; mPLEAS.

Patrick J. Purcell,

Retiice,  \orEms 10

\& EWA%I;J&
Ryuotht

International Motor Co.,

Transcript of stenographer’s notes of evi-
dence taken in the above entitled matter, be-
fore Hon. James C. Connolly, Judge of the
Court of Common Pleas, in the Union County
Court House, in the City of Elizabeth, New 2Q
Jersey, on the fourteenth day of December, A.

D. 1916, at 11 A M

Appearances: Francis J. Blatz, Esg., for the
petitioner. Isidor Kalisch, Esq., for the re-
spondent.

PATRICK J. PURCELL, the petitioner, being
duly sworn, on his oath, according to law,

saith:
30

Direct examination by Mr. Blatz.

Q Purcell, where are you living? A New-
ark, now.

Q You were living in Plainfield? A Yes,
sir; 195 West Front street.

Q Were you ever employed by the Inte
national Motor Company-? A Yes, sir.

Q At what factory? A Plainfield, Ne
Jersey.

Q 1325 West Front street? A Yes, sir. 40
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Patrick J. Purcell, direct.

Q You we're employed as what? A Machin-
ist;' repairman.

Q How long had yon been employed? A
Abont a couple of months, | guess.

Q Prior to the accident? A Yes.

Q On what day did the accident occur? A
Twenty-first day of October.

-Q What year? A Fifteen.

Q 1915 What were you doing at that time
in the course of your employment? A | was
doing the general repair work at night. Any-
thing that was directed by the general foreman
of the shop.

The Court. What was the date of the
accident?

The Court. October twenty-first, 1915.

Q On the night of the accident what were
you doing just prior to the accident? A |
was tightening— went to tighten up the set
screw on the number fourteen Stewart fan. It
was erected on a platform about eight feet
high from the floor. Directed by John Hazel-
ton, the night foreman.

Q Now, just tell us—were you injured on
that night? A Yes, sir.

Q About what time? A About eight o ’clock.

Q What were you doing at the time of tjhe
injury? A | was checking up a set screw
was supposed to be loose, on the belt Lne. I
have to find out and told the foreman to shut
the motor down and let me look at it and not
start it up until I had come down.

(Answer repeated by the stenographer.)
A Correct.

Q What happened? A While up there I
had my hand and wrench inside of the pulley
feeling on the set screw and all of a sudden
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Patrick J. Purcell, direct.

the motor started up and took my arm in
around the Belt like this, so (indicating with
right arm) upon the top side of the belt which
held the top shaft drive. | hollered out and
this arm was turned right around (indicating
right arm). | pulled myself back and hit my
head against the back of the ladder and stood
up.

Q What else, if anything! A | went up
to him and said what did you turn that motor
on, and he said | forgot all about it. He
said | forgot all about it. He said | forgot
all about it; he said the oiler was oiling up
the line shaft at the time.

Q You say your arm caught in the belt!
A In the belt. Between the belt and pulley,
and took the right arm right up complete to
the shoulder until the jaw hit on the side of
the box that was a part of the piecing which
came to hold the journal of the drive.

Q Did you get hit in the eyel A The
belt lays on—where the belt was | got hit right
on the eye.

Q Which eyel A Right there on that eye
(indicating right eye). And it is there to be
seen yet.

Q And you say you jerked away and knocked
your head! A Knocked my head on the back
of the ladder.

Q Were you knocked unconscious! A The
stars were knocked out of me for quite a few
minutes until 1 recovered. And | went down-
stairs and washed my mouth out and went to
the foreman and called the foreman over and |
said, *What have you done that for!” and
he said, “1 forgot all about it. Somebody hol-
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Patrick J. Puodll, dreds -+ A

<&id, “Well, do you think that is the proper
Way todo?” He said, “ Go to Haledon and |
ydll sign anything yon want that | started this
without your knowledge or consent.”

Q When the right side of your face hitthe
platform did it injure you in any wayt A
The right side of the face didn’t hit the plat-
form, the pulley was laid in a section between’
the two journals of the drive.

Q What did your face hit? A Top of the
box my face hit.

Q Did it knock any teeth out? A Yes.

Q How many? A All six is out now.
Crushed the whole six of them; four of them
came out then.

Q And the other two were taken out later?
A No, they fell right out. When the flesh be-
came like a piece of liver on the side of my
face the two fell out, on South Second street,
eating my dinner one day in front of the shop
men.

Q After the injury what did you do? A
I went to the emergency aid—they brought me
to the emergency aid of the International Motor
Company, and they put some stuff on my arm
and they told me there was a bone there, | bet-
ter send for a doctor. Mr. Haledon made out
a report for the doctor. And he said to me
at that time—Purcell—

Mr. Kalisch. | object.
Q No. A Perhaps he didn’t understand you.

The Court. You must not tell what the
doctor said.

A | am speaking of the night foreman. I
am not speaking of the doctor.

Q Go ahead. A He told me perhaps he
didn’t understand you. And he said here is a
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Patrid<J. Rurddll, drect

report and said it is easy to find out; let him
sign that. And Mr. Haledon sent me out and
he and Mr. Broad (?) and this gentleman right
here in the court signed a statement saying it
was without his consent or knowledge and he
was very sorry for it.

Q Did you go to the doctor? A No; not
then. | went to the restaurant across the
street, and after | had a couple of drinks.

Q Drinks of what? A Milk. | went home
to 195 West Front street.

Q When did you go to the doctor? A Dr.
Currie came to the house sometime that night.
I couldnt say what time he came there; it
would be in the neighborhood of between eleven
and twelve oclock.

Q Was your arm injured? A Oh, yes.

Q What was the matter with it? A The
arm has improved quite a lot. The first fin-
ger and thumb is very good. | havent any
sense of feeling of a micrometer; sense of feel-
ing of one-half thousand or twenty-five thous-
andth or even to a sixty-fourth.

(Answer repeated by the stenographer.)

Q In your thumb? A And first finger.

Q What about the other three fingers? A
The three fingers | havent got the power |
used to have in them. 1 could not use them
in fact. | couldnt use them at that time at
all. I have no lifting power in them.

Q What about your arm? A The arm is
kind of locked in back side of the shoulder.

Q Can you raise it? A | can raise it in
rout of me, yes. But there was a time |
couldnt use that at all.

Q What can you do with it now? A |
can eat.

10

20

30

40



20

30

40

14
Patrick J. Purcell, direct.

Q Can yon raise it in back? -A Not in
the back. It is locked on tbe back side.

Q Can yon lift with it? A 1 can lift some
with the first and second finger; yes, but not
with the three fingers on the nnder side; lower
part of the arm.

Q Yon say your eye was injured? How
are those eyes now? A Up to yesterday ex-
amination made by Dr. Ard all on the right
side of me is blank. The International Motor’s
doctor.

Mr. Kalisch. | move that anything this
witness testified that Doctor Ard told him
will be stricken out.

Mr. Blatz. It will be stricken out.
The Court. Yes.

Q Can yon see with your right eye? A |
can see with my right eye, when both eyes are
opened, double vision. One above and one be-
low. Walking through the room everything is
blank on the right side. But from this point
out to a certain angle on the left eye | can
see very good within a half inch.

Q In other words you have to turn yonr
head! A In other words | have to turn my
head with this left eye. Unless | see every-
thing is double in front of me.

By the Court.

Q Did | understand you to say that one
object appears to be above and one below? A
Looking in the left direction. But in the right
direction they change when looking with the
lamp or light.

(Answer repeated by the stenographer.)
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By Mr. Blatz. *

Q How was your sight prior to the acci-
dent? A Perfect.

Q How was your arm prior to the acci-
dent? A My arm was in good shape. Noth-
ing ever the matter with my arm or shoulder;
there was nothing in particular, and my eyes
was considered very good.

Q Were they all right prior to the accident?
A All right, yes.

Q And now | understand you to say that
the left eye or right eye, you see— A Can't
distinguish nothing with the right eye.

Q I see. .A Can't distinguish nothing with
the right eye.

Q And with the left eye it is double vision
unless you turn your head? A And with the
left eye it is double vision unless | turn my
head and close this one. But | can see it by
turning my head and looking this way (indi-
cating) then looking this way.

Q And the sight of the right eye is gone?
A Sight of the eye | couldnt distinguish
nothing. | can see something but | couldnt
see nothing if | close my left.

Q What is your salary? A | guess the
lowest wages .1 got was twenty-five dollars
a week. | worked ten hours but they say
only eight.
| Q What is your regular salary? $18.48,'was
d? Thirty-eight and a half cents an hour for
eight hours? A Yes, sir; if you call it eight
hours a day; I was working nights.

Q You have been getting $9.24 from the
Insurance Company, havent you? A Yes, Ssir.
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Patrick J. Purcell, direct.

By the Court.

Q How long? A | got it from the sixth
day of January np until about four or five
weeks ago until Mr. Russel started a prize-
fight in his office with the doctor.

Q Prize-fight, did you say? A Yes, sir;
he offered to strike me,

Q What was your Wages there? A |
worked ten hours; they gave a bonus as well
as that.

Q How many hours did you work? A Ten
hours every night.

Q During the whole time you were there?
A | done twelve hours some nights.

Q Did you work ten hours during the whole
time you were there? A No, sir.

Q How many days did you work ten hours?
A Practically all the time | was there except
on Friday night Friday night was the last
night. If there was a job to be done there I
would stay and do it until the day men came
in.

By Mr. Blatz.

Q Now, you receive compensation from Jan-
30 wuary sixth— A Yes, sir.

Q (continued)—up until four.or five weeks
ago? A Yes.

Q Do you know the amount you have re-
ceived? A Yes, | have it right here. 1 re-
ceived that amount which is on there. In a
check. 1 didnt receive it every week. | re-
ceived it in a bulk.

Q Now, you got a payment in January sev-
enth, for $9.24? A Yes.

Q And you got another one in January

40 fourteenth for $9.25? A Yes.
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Q AnNd another one on January twenty-first
for $9.24? A Yes.

Q And then yon received a check for $83.-
16? A After acquainting the State Labor
Bureau.

Q, You got. that? A Yes.

YQ Then you got another one for $9.24? A
es.

Q Another one $9.24; then you got $258.72?
A Yes, | got that.

Q That is $83.16 you got? A Yes, sir.
]:I'hattwas for wages; | never signed the check
or it.

Q You got the check, didnt you? A No,
| got money.

The Court. Is there any dispute about
that? That it was wages?

A It was wages for my wife had to be paid
and this woman down here had to be paid.
Q There is no dispute about that, is there?

The Court. You got eighty-three dollars,
that is wages?

A Yes, sir.
Q He got eighty-three dollars and sixteen
cents and then $258.72.
The Court. For what?

Mr. Blatz. That was from February sec-
ond to some time in August, | think. |1
do not think there is any dispute about
this, if your Honor please; there has been
paid $480.48?

A | guess that is right.

Mr. Kalisch. Fifty-two weeks’ compen-
sation.

Mr. Blatz. Fifty-two weeks.

10
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-+~ The C-ourt. ITpes:that incIMe'that-$83.16?

Mr. Blatz. Yes, sir that4nciudes that
. m $83:00/ .
The Court. Now, did he work any of
the time? . vV j\
, Mr. Blatz. That | am going ta.bring
J' out.

Q You were injured on October fifteenth,
or twenty-first? A Twenty-first. .

Q And did -you work after, that date for

A International?

Q Yes. A Yes, sir; as a watchman.

Q As a watchman, and you worked until
when? A Sixth day of January when he dis-
charged me for being incompetent.

Q And during the time from October twen-
ty-first to January sixth, did you receive your
salary or wages? A No, not until | ac-
quainted the State according to the date on
that letter.

Q Didn’t you get paid from October twenty-
first until the sixth day of January? A Yes.

Q Who paid you? A Why sometimes Mr.
Ares’ man, or one of the company’s men.

The Court. That is January what year?

A 1915,

Q 1916? This January, wasnt it? This
year? A Yes. You see up to the sixth of
January, 1915, the compensation started.

Q You were injured on October twenty-
first, 1915? A Yes.

Q And you worked until January sixth,
1916? A Yes, sir; that is right.

Q Did you get any compensation during
that time? A | got wages. | dont know
whether it was compensation or wages or what
you would call it. | got payment.
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By teCGut * v v V..

Q During the time you worked .there, Mr.
Pufcell, from the' time of your injury until
January sixth, 1915, how much a weekvdid
you receive? A | received my wages.

Q 'How much a "week did you receive? -A
About twenty-five dollars a week. -A

By Mr. Blais.

Q And you were working at that time? A
Yes, Sir.
Q As watchman? A Yes, sir; not work-
ing; just putting incthe time.
The Court. Is that money included in
the $480.00?
A No, sir; that is included in the $83.00
check.
Q Is that $83.00 included in that? A That
is included in that; yes.
The Court. October; what time in Oc-
tober ?
Mr. Blats. Twenty-first.
The Court. October twenty-first, 1916,
Well, that was less than three months.
Mr. Kalisch. He was hurt in October,
1915.
Mr. Blats. Yes, October, 1915.
The Court. That $83.16 is included in
the $480.00?
Mr. Blats. Yes.
A Yes; | got the check in my pocket.
The Court. After January sixth of this
year, did you receive anything from the
defendants?
A Not up until the time | got this brought
up before the State Board.
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Patrick J. Purcell, direct..

" ~ The Court. When was that?
A Date of this letter Mr. Blatz has got.
Mr. Plats. September twenty-second, 1916.

By the Court.

Q Well, now, did he receive it on that date?
A Yes, within a day or so | received it.

Q How much did yon get then? A Just
what it says on there.

Mr. Blatz. $258.72.

Q What was that for? That was not for
wages; that must have been for compensation?
A Compensation.

Q Have yon received anything in addition
to that? A Yes. | have; about three or four
weeks ago, five weeks ago.

Q Well, five weeks ago? A They paid me at
the rate of $9.24 a week after that; three
weeks at one time.

Q $9.24 a week? A Yes.

Q And yon are still receiving that? A No,
he wouldn’t pay no more until he brought it
to court.

Q Five weeks ago, $9.24, is that the amount?
A No, he paid three weeks about five weeks
ago. The day he sent me the doctor to have

the X-ray picture taken.
Q For three weeks? A Yes. And then

he told me call in again.
Q Have you a statement made out that the

court can take?

By Mr. Blatz.

Q After January sixth, 1916, were you em-
ployed by the International Motor Company?

A No, sir.
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Q How long were you out of employment?
A Oh, I went to work for the Simplex about
two weeks watching. That would be long, oh,
about a long way—around Christmas time, in
the winter time.

The Court. Now, how can that be?
Mr. Blatz. It cannot be.

Q You say you didnt leave until January
sixth, the International Motor Company? A
Yes.

Q How long after January sixth was it be-
fore you went to the Simplex people? A It
wasn't—about the following year.

. Q Oh, no. A It was only a year last win-
er.

Q You were hurt October, 1915, werent you?
A Yes, sir.

Q And you worked for the International
until January, 1916? A Yes, sir.

Q When did you go to the Simplex after
that? This last January?

The Court. About eleven months ago?

A Yes, about eleven months ago.

Q That is when you quit? A Yes, Ssir.
Q When did you go to the Simplex people
for two weeks? A Well, after that. | cant
remember just the date, but my wife remem-
bers the date.

Q How long did you work for the Simplex
people? A Two weeks.

Q How long did you work for them? A
The doctor told me if | didnt try to use my
arm | would never get the use of it. Dr. Luf-
urrow. | tried to do a little painting for
r. Thomas in order to pay my rent. | have
to pay rent from that.

30

40
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Q , Did ;ycm dorr arty” work* after "that for
anyone? A Yes, sir. - ve v

Q Whol'™* A | went,along with Frank Cav-
eiiaugh. for a half day, and the 8IT6p was so
dark I couldn’t do the work for "him." And I
Worked *half'-a day -for him." | - "'« '~

Q How long did yon work fnryCavenaugh!
A Only one-half day,

Q?Ts that all? A -That, is alb

Q Did yon do any work after that! A Yes,
I went in for work that I could see; when he
got on to me the foreman fired me for not be-
ing able to make assignments.

Q Where was that! A In Manville.

Q How long did yon work there! A There
was a friend of mine’became master mechanic

20 there and he got me the job.

Q How long did yon work there! A Prob-
ably about six weeks or seven.

Q Yon are a machinist! A Yes, sir.

Q Can yon follow yonr trade nnder yonr
present condition! A No, sir. Cant get
centres on the left side any closer than a
half inch. 1 can see about the size of the inch
when | look straight at yon.

Q Have yon been examined by any physi-

A cians! A Yes.

Q Who! A Dr. Lufburrow, Dr. Currie,
Dr. Albenia, house physician of Plainfield. |
do not know this gentleman’s name here; this
fellow wanted to smash me.

Q Dr. Ard examined you! A Dr. Ard
examined me.

Q And you were examined by the com
pany’s physician! A Yes, sir.

Q At my request you were told to go there.

40 A Yes.



Patrick J. Purcell, cross.

Q m'* r~ar'r
Mr.'Kalisch. What doctor?

A Dr. Lufburrow, Dr.rArd.

Q Yes? A Dr. Currie.

Q Yes? A . Aibenia.

Q Aibenia? A Yes, sir. Five or .six more
doctors there.

Q What other doctors for the company? A
| couldnt'tell you his "name. He is fifty-nine
John street, New York, when they took the
action out of Union county and out of Newark,
they referred it to the New York office and
sent me to the New York office in New York
City, and they had the doctors there for me.

Q Did this doctor examine you here? A
Yes, sir; he wouldnt give me his card or tell
me what his name was.

Mr. Blatz. That is all.,
Cross examination by Mr. Kalisch.

Q You say yon went over to fifty-nine John
street, New York City? A Yes, sir.

Q Do you remember going in and showing
someone there a little instrument you were
carrying with you? A What is that?

Q Do you remember going in and showing
someone there a little instrument you were
carrying with you? A Why, vyes, | dont
know what his name is.

Q What kind of an instrument was that?
A Oh, that was for my water. For my pas-
sage. He told me for to put that in there and
see him after | could put it in alone.

Q You brought that with you? A Yes,
sir, | had that with me for several weeks, too.

Q Did you use it for that? A Not now.

dont. No. Not now | don’t
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Q Did Dr. Lufburrow tell you to use* that?
A | forget which doctor told me to use'that.
It was one of the doctors.

Q You say with this one eye you see dou-
ble? A No, | didn’t say only one eye. You
misunderstood me. | said with both eyes I
see double.

Q With both eyes? A Yes.

Q You didnt say with the one eye you
couldn’t see anything and when you closed the
other you see double? A After | close this
eye, | see nothing only the vision in front of
me. | couldnt distinguish what it would be.

Q Keep your hand where it was. A Yes.

Q How many fingers have | got up? A
| dont know.

Q What? A | dont know.

Q Have | got any up? A | don’t know.

Q Can't you see how many? A | couldn t
distinguish anything.

Q You can’t when you close your eye; keep
it open. A | didnt close my eye. | kept it
open.

Q While you were working here, you were
taking compensation at the same time while
you were working at this defendant s place.
A No. | wasnt taking compensation until |
made a complaint to the State about it and
they came across then.

Q You didn't get‘any compensation before
you made a complaint? A Before | made a
complaint?

Q Yes. A | got it as wages, eighty-three
dollars; that is where the difference comes m
there.

Q You say that $83.16 was the first check

40 you got from the company? The first money you
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got from either the International Motor Car
Company or anybody else? A | didn't say
that.

Q Yon got $9.24 a week for several weeks
before that, didn't yon? A No, sir; yon fig-
ured ont receipts; that is why yon fired the
other man.

Q Answer the question. Did yon get $9.24
a week for several weeks before you got the
$83.16?7 A No, sir.

Q $83.16 was the first check yon got? A |
got it. | didnt sign it. It was State of New
Jersey, under the compensation law.

Q Was the $83.16 the first check or cash

yon got from the company? A No. They paid
me my wages.

The Court. Aren’t yon going to give me
a statement of the wages paid?

Mr. Kalisch. Yes.

The Court. Then what is the obiect of
this?

Mr. Kalisch. Merely for the purpose of
showing receipt of wages and compensation
at the same time he was working.

Mr. Blatz. He was getting it at that
time. | do not think there is any dispute.
He said he got twenty-five dollars.

9 What | want to know is this, Mr. Purcell,
while you were working for the Simplex people,
the Simplex people paid you? A Yes, sir.

Q When you worked for Thomas, for the
Ime you did work you got paid? A Yes, sir.

A°) w”*en you worked for Cavenaugh a

sr &Y you got paid for the work? A Yes,

TO
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Q And when you -were working'ip Manville,
you got paid for six weeks” work? A Yes.

Q During any of that time were you also
getting money from the International Motor
Company?

The Court. What difference will that
make?

Mr. Kalisch. 1 maintain when he made a
claim to the Labor Department they have
set forth they havent received money dur-
ing the time they were disabled. He said
he made a complaint; if a man complains
saying he wasnt working, and therefore,
the company should pay him compensation,
he has not given the Labor Department a
true version of the affairs.

The Court. Well, I donot care about
that.

Q You weren’t injured onyour left eye,
were you? A | beg pardon.

Q You werent injured onyour left eye,
were you? A No, not then. The effects on
this eye has—

Q What you mean is this; since you have
had your right eye injured the left eye has be-
come injured, is that correct? A Yes.

Q How long did you work as a watchman?
A Well, until Mr. Ares®

Q How long? A Upuntil the sixth of
January.

Q How long? A Until the sixth of January.

Q When did you start? A | started when
they sent for me. The company sent for me.

Q Just tell us when you started, and how
many days you worked? A | worked about
a couple of weeks after the accident up until
the sixth of January for the company.
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Q '"What floors or what part of the plant did
yon have to watch? A Why, it is a storehouse
where they keep automobile trucks at night.
..Q How big a storehouse is it?" A Probably
a couple of hundred feet long by fifty feet.

Q How many watchmen were there? A No-
body, only myself, at night, and one man at
days.

Q How was it lighted? A What?

Q How was it lighted, the storehouse? A
| had a lamp and fire.

Q No electric light? A No.

Q No electric light? A No.

Q Did you have to walk around to— mean
from one end to the other? A Oh, yes, sir. |
had my wife with me though.

Q She stayed up with you all night? A Yes.
And this girl down there stayed with me, too.

Q So those three months your wife stayed
with you when you were watching at night? A
No. After | went to that place to work there
she had to come with me, because | wanted to
go and see a doctor—because | was getting hurt.

The Court. Just answer the question.

Q This time when you were a watchman at
Ithe. International storehouse plant? A That

Q You were watching by yourself, or were
you watching A | had my wife some nights
and had my son some nights; | had this girl
with me some nights.

Q When you walked about from one end to
f e other, wasn’t it difficult? By reason of the
ac you couldn't see very well? A | could
see with the lamp with this eye.

jJJa Y d&losed.your eye and used your
Sure; it was closed then anyhow.

10
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Q Yon are sure yonr wife and child didnt
lead yon aronnd in the storehouse? A At times
they did; yes.

Q Why did they have to do it at times? A
For the simple reason, automobiles, when we
got them around®—and X hear a knock on the
door we go down and she wonld go along with
me.

Q And the International people told yon to
watch them? A Yes, sir.

Q To go there and watch for that? A Yes,
sir; for to help me out.

Q To help yon out? A Yes.

Q And you came there personally and ap-
plied for a position, didnt yon? A No.

Q They sent for yon? A Certainly.

Q Whom did yon see when yon went down
to the place? A Where?

Q To the International Company’s plant? A
Yon mean the first time?

Q When you came down just before yon
started to do watchman’s work? A Superin-
tendent, Mr. Ares.

Q During that time yonr eye was in good
shape, wasn’t it? A No, yon couldn’t say the
eye is in good shape now.

Q Was it in bad shape or not? A The
sight was dead in it, yes.

Q The sight was dead in it? A Yes.

Q Yon told Mr. Ares that? A Yes, sir; and
the insurance man, Mr. Henderson, that also.
The Ocean accident representative also.

Mr. Kalisch. Yon did— | move that it
be stricken out. No, | will allow it in; it is
immaterial.

Q You told Mr. Ares yonr eye was in such
a state yon couldnt see out of it? A Yes.
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Q Ton told him at that time the other eye—
A No, | didn't tell him at that time about the
other eye. | wanted to see a doctor.

Q Yon told him yonr arm was in bad shape?
A It was; snrely.

Q He put yon there in charge of the plant
at night? A Yes; not in charge of the plant. ¥$
Q Not in charge of the plant; in charge of
the storehouse? A In charge of the store-
house; yes.
Q How many machines did they have there?
A When | went there—
Q How many machines did they have there?
A When | left there?
Q When you went there as watchman? A
About sixteen cars.
Q They put you there to watch at nights? 20

A Yes; so nobody took the trucks out of the
door at night.

By the Court.

Q Were you there as watchman? A Yes.

Q Why do you go on repeating? Who is
this Mr. Ares to whom you refer? The fore-
man? A No; he is general superintendent of
the company. He is right here, sir.

By Mr. Kalisch. 30

Q As a matter of fact, it wasnt until ju
before your discharge that you said anythii
about having trouble with your eyes and an
vasn t it? A Before | received—before M

res and the representative came to an agre
ment for to pay half wages and the other f(
°v pay the other half of the compensation,

told him about my eye, first week of the ac(

dent.
40
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Q You told Mr. Ares before he gave you a
job as watchman; you are sure of that? A Be-
fore he sent me up there; absolutely, and that
Henderson man.

Q Just answer the question and dont talk
so much.

The Court. Just answer the question.

Q You are-sure that it was not just before
you were discharged that you told Mr. Ares
about your disabilities and it was then he said
you cant stay there if that is the condition you
are in?

The Court. Tell me what difference will

that make?

Mr. Kalisch. | do not like to state my
purpose; | am satisfied to have your Honor
know.

The Court. There is no doubt that they
were notified of the injury before a year
expired.

Mr. Kalisch. | am not denying that.

The Court. This man’s testimony may
not be reliable at all as in other portions
| see it isn’t.

Mr. Kalisch. That is all. 1 will not go
any further with the examination.

The Court. What I mean, a little while
ago he testified that a year after the injur-
ies were received he went to work around
Christmas for some concern or person when
that could not have been so. And so that
on dates; as to when he might have informed
Mr. Ares, whether it was before or after
a certain time would make very little dif-
ference. His testimony as to dates is not
very positive and it is not very reliable.
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Mr. Kalisch. | assume the medical testi-
mony is actually what the Court wants,
anyway.

The Court. | suppose that is so. | want
to ask a few questions concerning his teeth.

By the Court.

Q How many teeth have you lost? A Six.

Q What caused the loss of those six teeth?
A The night I got hit with the belt on the fan.

Q What side of your mouth? A Eight
there (indicating right side).

Q Upper or lower teeth? A Upper teeth.

Q Upper and lower? A No, upper.

Q Had they been loose before that? A No.

Q Had you received any injury to that side
of your jaw? A No, sir.

Q Before this time? A No, sir.

Q Did the teeth come out that night or sub-
sequently? A Four of them got crushed in

a night and when | was washing my mouth
m the toilet they came out. The other two
came out about a couple of months later.

Q Four of them came out when you were
washing your mouth in the toilet? A Yes;
they were crushed in my mouth.

Q When was it they came out; that night or
a week after or how long? A That night.

Q That night; four of them? A Yes, sir.
1f Say °ther two came out sometime
as ?ﬁh AN After the flesh became flabby in my

Q When you went to see the doctor, did yoi
ect the doctor’s attention as to the conditio:

not V eth? A Dr- Lufburrow told me he wa:
a dentist.; he was a surgeon.
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Q Did yon go-to see a dentist? A Yes, sir.

Q What dentist? A Dr. Reilley.

g Where is his office? A Fulton street,
Newark.

Q How long after the accident did yon go?
A The day | came from 59 John street.

Q How long after the accident? A |
conldnt tell yon the date. It was the day I
went to 59 John street.

Q Approximately; was it a week after or a
month after, or five months after? A It would
be a couple of months after.

Q And you had no teeth there then? A No.

Q What did you go to see the dentist for
at that time? A My gums; there was a kind
of a softening; | only used to eat with one side
of my mouth. He said they would have to heal
of their own accord.

Q When the teeth came out of your mouth
did anything else come along with them? A
There was a little piece of flesh on the teeth.

Q Did any— A Blood? Sure.

Q Did anything that looked like spongy bone
come out with them? A No. | couldnt tell
you | was so stunned at the time I didnt know
just exactly what was going on. That is about
the fact.

Q Do you know what the alveolar substance
is? A | dont, sir.

Q Do you suffer any pain by reason of the
loss of your teeth? A No, sir; not a bit. But
| have a pain here like that, between the eyes
like that, and if | bring my arm to a certain
position like that it flutters and 1 think Dr.
Currie could testified to that better than I—and
Dr. Lufburrow.

The Court. That is all.
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By Mr. Kalisch.

Q How were yon standing—just indicate
how yon were standing when this accident hap-
pened? A | had—

Q Indicate. Show the Court. Listen, Mr.
Pnrcell, show the Conrt how yon were stand-
ing, what position, where your legs were and
where yonr arms were. Just show the Court.
A Here is the position of the platform just as
| stand. The ladder was right behind me. This
is @ main drive coming in. A belt coming from
the main drive on to this fan and motor. This
fan was took up sort from the snagging shed.
I had this right hand in the pulley like that on
the set screw and after he turned it on, before
1 could get my hand out, the belt grabbed the
arm and pulled me around until my jaw hit.

Q How did the arm go? A This arm (in-
dicating with the right arm).

And went where? A Eight around the
pulley.

Q And landed where? A Pushed it around
ike that (indicating) and | jerked myself out
like that, and I hit my head on the back of the
ladder.

Q Your right arm went around like this (in-
dicating)? A Yes, sir.

Q Where did it land? A Eight around the
paley. It was only starting up slow.
hir% stopped again? A Yes; | hollered to

Q Just show the Court. A It took the hand
i that, went into the belt like that, and twisted
around like that. Hut that was like a piece
°+ mush.
The Court. If the pulley had continued
its revolutions?
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A Killed me.
, Q Are yon working nowt A Yes, | can do
anything | want to now. ,

Mr. Kalisch. That is all.

A That is, | 'can do anything | want with
these two fingers, but not these three here.

By the Court.

Q Which three? A These three. 1 havent
got the power in them.

Q You mean' the three fingers next to the
index finger? A Yes, sir; them three right
there.

Q The thumb and index finger are all right?
A Yes, sir.

Q The other three fingers you say— A |
haven’t got the same power in them | used to
have, or anything like that. | cant lift her now.

Q To what extent are you disabled in these
fingers? A | cant do practically anything
with these fingers. They are a little help there.
To look at them you would think they were all
right; but I can’t.

Q What do you work at now? A | work
at times at pulling kettles around.

Q What do you mean by kettles? A Sul-
phate kettles or acid kettles.

Q It is put on a little wagon? A Yes, sir.

Q And there is a little handle on the truck?
A Yes, sir.

Q AnNd you pulled it around? A No; there
is a horse on the wagon.

Q You dump that? A They dump it on
the meadows.

Q Hommuch a day do you get for that? A
Sometimes | would get probably $1.25; more
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times | would get nothing. <Maybe two dollars7
I am not on that work-now..,. | .am on concrete
work now.

Q Where? A On the meadows, also.

Q How 'much a day do'you get there? A
When | work | get around thirty.seven or forty

cents an hour. - y

Q How long have you been working? A |
have been there steady four weeks now.

The Court. Is that all?
Mr. Blatz. That is all.

By Mr. Kalisch.

Q Did your shoulder bunk against anything?
A No.

Q Didnt? A No. The shoulder got
twisted.

Q The shoulder was twisted? A The arm
was twisted; sure.

Q Arm or shoulder? A Whole business;
took me right up to the shoulder.

Q | understood you to say, Mr. Purcell, that
it took your right arm and turned it around
ike that? A Yes. Pulled me in as far as
the shoulder.

Q Pulled you? A Yes, pulled the arm
around the pulley as far as the shoulder and

could get no further when the jaw hit there.

Q Your arm went up like that? A No. My
like that. Dont get me

i'5 -ttere is the belt coming around the
r? Herc is a belt coming ar-ound like that.
nwV Smy hand right here on the pulley here;

svt w6 ttorm. Before | could
y hand out the belt caught it.
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Q There was two pulleys? A Just one.

Q There was a pulley at the other end (in-
dicating)? A Yes, but it is on a different
drive. There is a belt from that drive on to this
drive; last one.

Q How big is this pulley? A Twelve
inches.

Q Twelve inches in diameter? A About
eight inches in diameter and twelve-inch face;
driving pulley.

Q The face of the wheel was eight inches
broad, was it? A Face of the wheel was
twelve.

Q Diameter was eight inches? A Diameter
was either eight or ten inches.

Q And the circumference was over three
times that much? A More than that.

By Mr. Kalisch.

Q You mean to tell us then that your hand
was pulled out straight and wasnt curled
around? Is that correct? A The hand was
turned around in the curve; as the pulley went
around, my hand went around like that.

Q Until it was straight out? A To the
shoulder.

Q Until it was straight out? A That 1
couldn’t say. It was so quick that I couldn’t
explain exactly the way. It was just like that
(snapping his fingers to illustrate).

Q When you are working over the meadows
you are not holding the other arm to your side?
A Of course I am not.

Q Why are you doing it now? A | am not
doing it in any shape or form. 1 can use it m
any way. But | cant raise it back like that.
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Q What is the highest yon can nse it?. A
There it is.

Q Out in front of yon? A Right like that

Q Just watch me. Put your hand in front
of yon that way. A Yes, sir.

Q And see how high you can lift it; in front
of you like that. A There you are.

Q Is that the highest you can raise it? A
That is the highest | can do it; that is the way.

Q That is the highest? A Yes.

Q You can put on your coat yourself? A
Surely.

Q Let me see you do that. A Sure.
(Witness puts on coat.)

Q Let me see you put it on.

(Witness puts on overcoat he has just
taken off.)

Mr. Kalisch. That is all.

MRS. ELIZABETH PURCELL, produced as a
witness on behalf of the plaintiff, being duly
sworn, on her oath according to law, saith:

Direct examination by Mr. Blatz.

Q Mrs. Purcell, you are the wife of Patrick
Purcell? A Yes.

Q And have been married how long? A
Nearly twenty-eight years.
(Answer repeated by the stenographer.)
Q Do you remember the date of the accident

or the injury received by your husband at the

n ernational Company works? A Twenty-first
of October.

Q "Were you home that day? A No; |
Wasnk f ust hud gone back up home.
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Q Gone where? A Gone' up home; we had
been moving yet.

Q' When did yon. come back to Plainfield? A
Middle of December.

Q Middle of December of the" same year? A
Yes. '

m* (Q Before your husbhand—before you had left

in October twentieth, did your husband have all
his teeth? A Yes.

Q And when you got back dn December were
they gone? A Yes. On that one side.

Q How many? A | dont know. Just as
many as he has got gone now.

Q What was the— | will change that.
What have you to say as to the condition of your
husband—prior to the accident as to being irrit-

20 able?

Mr. Kalisch. | object on the ground there
is no claim in this petition for any damages
for being irritable.

Mr. Blatz. | agree with you, but because
it will have a considerable weight in the
doctor’s testimony, pertaining to the injury
to the eye, if I do not connect it | will ask it

A be stricken out.
(Question repeated by the stenographer.)

A You mean was he irritable?

Q Yes, was he irritable before the accident?
A No, not usually.

Q What have you to say as to now whether
he is irritable or not? A He is, very much.

Q He is very much, did you say? A Yes.

Q And since the accident has he been grow-
ing worse or better? A Worse.

40 Mr. Blatz. That is all.
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Cross examination by Mr. Kalisch. '

Q When did yon go away, Mrs. Purcell! A
Twentieth of October.
*Q Twentieth of' October, 1915! A Yes.
Q And when did you come back! A Well,
| cant just state the date. About the middle of
December. « 10
Q About the middle of December! A The
same year. About six or seven weeks after.

MRS, KATHERINE PURCELL, produced as a
witness on behalf of the plaintiff, being duly
sworn, on her oath according to law, saith:

Direct examination by Mr. Blatz.

Q Mrs. Purcell, you are the wife of Mrs.
Purcell’s son! A | am. 20
Q And did you live with Mr. and Mrs. Pur-
cell after you were married! A | did.

Q How long have you been married! A
Two years.

Q When did you start to live with Mr. and
Mrs. Purcelll! A Right after my marriage.

Q And what was the date of the marriage!
A November twenty-ninth, 1914,

Q 1914. You observed Mr. Purcell’s condition
as to whether or not he was irritable prior to 30
the accident! A He wasn't irritable.

Q He was not irritable! A He was noi
irritable.

Q What have you to say as to whether or nol

e has been irritable since! A It is very ap-
parent he has been more irritable since.

Q Is that growing better or worse! A
Much worse.

Q By that you mean he is worse today than

e was right after the accident! A Oh, yes. yg
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Q@ Now did yon assist him in the treatment
of his arm after the accident? A | did.

Q What did yon do? A Massaged it.

Q For how long did yon massage it? A
The two weeks | was down there.

Q The two weeks yon were here? A Yes,
Sir. '

Q Did yon treat him in any way or help
him in any way? A Why, yes, | bathed his
eyes with boracic acid quite a few times.

Q Did you ever go out with him and he
would stumble? A Yes, | had gone out with
him a few times to*the business places in Plain-
field and then noticed at nights when it was
dark in the dark gutters he would stumble.

Q That was after the accident? A Yes.

(Question and answer repeated by the
stenographer.)

Q Had you ever noticed any defect in his
eyes prior to the accident? A No, sir.

Mr. Kalisch. 1 object to that, and ask
that be stricken out on the ground that it
is entirely a matter of medical proof, and
would be even subject to objection as far
as the ordinary doctor is concerned.

The Court. She can tell by observation.

Mr. Blatz. 1 have no objection to taking
it out.

By the Court.

Q What relation are you to Mr. Purcell?
A His daughter-in-law.

Q His daughter-in-law? A Yes.

Q Did you hear him testify here todqy that
when he was employed as a watchman at the
works of the respondent company that you went
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with him there on some occasions in the even-
ing and remained with him? A Yes, 1 did.

Q Do yon know whether his wife went with
him? A Yes, | do; she did.

Q Do yon know whether his son went with
him? A His son was there, yes.

Q How long would yon remain when yon
wonld go there on occasions such as he refers
to? Wonld yon remain all night with him? A
His wife wonld remain all night. | wonld re*
main nntil midnight.

Q His wife wonld remain all night? A Yes.
Come home in the morning.

Q How long wonld his son remain? A His
son remained all night, and watched for him.

Q Watched for him? A Yes.

Q That is, while you were there you saw the
son watching? A No. On other occasions
when Mr. Purcell was not there, Mr. Purcell
was not there.

Q Your husband, that is the son who went
there? A Yes, sir.

Q | see. With his father? A Yes, sir.

Q How many times did yon go there with
him? A Why, | can’t remember; it might have
been two and it might have been three.

Q Do yon know how many times your hus-
band went there? A No, | really dont know.

Q Do yon know how many times your hus-
band went there and watched in his place in-
stead? A Why, | cant remember. It might
ave been a week, and it might have been four
or five nights.

Q Do you know how many times the peti-
loner’s wife went with him to the plant? A
T, vyshe wonld go there quite a few nights.

ont know. Other times he complained about

Is sight she went there at night.
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On: tiie roccasionsnyoti iW<mWiheffe‘what*
did. He ihaveTthat enabled him'to perform his
work? A Yon mean regards'to a weapon?

Q No- | suppose he 'didn’t need a'weapon
to-perform -his work." Did he need a light? A
The place was lighted. There was three-lamps
as T iremeBabeY-it." 'One-in"-fhe“ fronfein*the mid-
dle and the”eiid™ ' ~
*'Q 'What did he have to do? _A Walk hack,
alid forth' as | understand it, i\ith the revolver. _
Travel back and forth. O .

Q With a revolver? A lie- had a revolver;

Q In his hands? A No. He had jt in the
place. Just whether he had in his hand | don*t
know. | know he had a revolver because I
have had it myself.

Q How extensive was the plant he had to
cover as a watchman? A In regards to the
number of feet, | dont know. | know it seemed
quite vast looking from the front of it.

Q How wide was the place? A Why, |
should say it was half as wide as it was long.

Q More than one building? A No. Just
the one.

Q Was he required to go into the yard? A
| think it was understood he was to go out-
side to see if there was any prowlers.

Q Did he? A When he went away from
me | stood in where the fire was, when | got
the chance. And he got the revolver and went
outside.

Q Who went out with him? A Himself.

Q AlIll alone? A | suppose so. Except Mrs.
Purcell might go with him, when she was with
him. | was afraid.

Q How extensive are the yards? A [I’dont
know.



Mrs.Catherine -Piircellyerési.-' W v ; Z

r.Q. You dh notHmow."™* C- ~" --r.;. p -
The Cawt._ That is all v A
Cross examination by Mr. Kalisch. A

.Q Didn't yéu help him? *A Help.hitny
Q 4 - 1"walke” up and downtheré with
just inmde.~- *! A

Q ~You walked up .and down .o helpturn-
around in the- building?] A  Why..not?, -You
mean giving him- physical help.? Holding his
arm? . ol e M

Q Yes. A 'No. ' '

Q Didn’t lead him. I thought you said some-
thing about his not being able to see around?
A He couldnt see well around, X said, when
we were walking in the gutters outside—

Q | am referring to the place you watched.
Didnt you help him around there? A No.

Q You never took his arm? A Why, no.

Q There was lights in the shop? A There
were lights but they were dim.

Q What was outside in the yard, with refer-
ence to lights or was it dark? A It was dark
as far as | know.

Q When he went outside you stayed inside?

A | did* .
Q_What kind of a tire did they have there?
A Stove.

Q Yes. Large? A Small one.

Q Small stove. It wasnt always warm in
ere, was it? A They kept the fire up all
e time or they would freeze.

Q Who did? A He did.

Q He did? A Yes.

Q How was it kept warm, coal? A Coal,

z
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Q "Where was the coal kept? A Bight in
the corner; about a half ton,

Q Did they have to shovel that into the
stove? A Yes,

Q And how many times a night would he
have to do that? A Why, | dont know, Prob-
ably as often as the fire started to go—

Q | know, but how often as far as yon re-
member it. | do not want yon to fix a certain
nnmber. Bnt jnst as yon remember. A Why,
if the nights were cold 1 wonld say five times.

Q Five times he wonld fix the fire? A Re-
plenish it.

Q Wonld yon have to shake it to get the
ashes out? A Have to poke it with some sort
of an instrnment he had there. I remember that
myself.

Q What? A | remember poking it myself.

Q You poked it bnt he put the coal on? A
Yes.

Q Yon poked it because it was easier to
poke it than to put the coal on, isnt that so?
A Probably; yes, sir.

Mr. Kalisch. That is all.
Mr. Blatz. That is all.

DR. FRANK C. ARD, produced as a witness,
on behalf of the petitioner, being duly sworn
on his oath, according to law, saith:

Direct examination by Mr. Blatz.

Mr. Blatz. Mr. Kalisch admits the quali-
fications of Dr. Ard.

Mr. Kalisch. Oh, yes.

Q Doctor, did yon examine Patrick Pur-
cell’s eye or eyes within the last year? A Yes.
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Q How many examinations did' yen make,
doctor? A Well, I saw Mr. Purcell in May,-
1916, for the first time and subsequent to* that
first examination 1 think | saw him once or
twice. And the last time 1“saw him was within
the last few days; December twelfth, T believe.

Q When yen saw him in May, yon made a
thorough examination, did yon? A Yes.

Q Will yon just tell ns what you found to be
the condition of his eye or sight at that time,
and from what injury he was suffering, if
any? A He came to me on the eighth of May,
1916, and gave me the history of an injury which
had occurred on the twenty-first of October of
1915, which | presume he has described. He
told me that his sight was affected and asked
me to examine him. | found on testing his
vision that his right eye vision was 21/100. And
the left eye 20/40. That is, in looking with his
right eye he had to stand within twenty feet of
an object that a normal eye would have seen one
hundred feet. He also complained of a blurred
vision which was accounted for in my opinion
by the fact that he saw double. He saw two
objects where there was only one. He carried his
head m a peculiar way and his right lid was
partially closed. 1-had a good deal- of difficulty
m £eting him making the examination—he
seemed to be in such a wild state. I do not know

ow to characterize it otherwise. | couldn’t get
™ down to business. | couldnt keep him on
one ffile of thought. | attempted to take his

WV n°f VISIOn field of vision meaning the area

a XIC ,°ne sees when looking straight ahead.
According to that test, in his right eye the field

vision was contracted to a very small degree.
as a most telescopic; ten degrees on each
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sietevof ¢the- centre- line.;,<There was-; also,'appar-
ently, .considerable contraction of' the field of
vision,.-in- Ms- other eye. On looking in the side
of his eye there-was very little that | could make
out' that was" abnormal. -There; would be, may-
be,-a question of whether the optic' nerve on his
right side-was-a'little paler—than the-other eye.
Those were the tests made on the first occasion
he came to me or possibly once or twice shortly
after that. | saw nothing of the man until re-
cently. And these notes were taken at this re-
cent examination. He holds the right lids al-
most closed. Apparently not because it is par-
alyzed, but in order to shut out this image. This
double image. 1 found it very difficult to get
him to turn his eye to the right or turn both
eyes with his head quiet. It didn’t seem possi-
ble for him to get his vision over to the right.
He informed me he saw nothing on the right
side. It was all blank; and it was restricted
on the left side but not nearly as much so. As
he looked directly ahead he said he couldnt see
the carpet or the ceiling. Still I could see all
those things as | looked straight ahead. The
tissues of the eye, the cornea and the lens, and
all that, were perfectly normal, in size, and re-
acted to light and to accommodation and close
vision. There was a small scar noticed just at
the edge of the cornea.

Mr. Kalisch. Which eye?

A In the right eye. | might state that m
the first examination there was noted a slight
blurriness of the upper nasal quadrant of the
optic nerve. But not very much. At this last
examination very much the same conditions
were present except that the contraction of the
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field ifi His right eye*was-even more marked
and his left eye was very much more marked.
"What \ have told"you is. largely what you -might
term subjective, that is, statements of 'the
patient in response-to various tests and;ques-
tions.,..-.. - . W

Q Doctor,-what in- your opinion,-would be® *

apt to cause the conditions as related by you'in
the examination of Purcell? A Well, it is a
pretty hard case to classify.

(Answer repeated by the stenographer.)

A | have not discovered any lesions that
would account for that group of symptoms. The
nearest answer | can give you to what diag-
nosing or giving it a name would be hysteria;
hysterical ametropia, or hysterical amaurosis,
or hysterical weakness.

Q And that condition would be caused by
what? A That condition can arise—I don’t
know how many causes—

Mr. Kalisch. | object to any further ex-
amination on a hysterical condition be-
cause the petition does not set forth or ap-
prise me of any payment as a result of a
hysterical condition. | make an objection
to further examination with reference to
hysterical conditions or disabilities.

The Court. The Court will overrule the
objection.

Mr. Kalisch. | ask an exception.

The Court. Grant you an exception,
xception allowed—sealed accordingly.

JAMES C. CONNOLLY, Ir1.
Judge

on
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(Question and answer repeated by the
stenographer.)

A Hysteria might develop subsequently
to injury.

Q | see. A Shock of any kind.

Q Mr. Pnrcell has testified that when his
arm was' caught in the pulley he pulled it out
and struck his head against a ladder. The back
of his head against a ladder. Could that cause
the condition that you found? A Why—

Mr. Kalisch. | object to that as not be-
ing a proper hypothetical question.

The Gourt. 1 will allow it.
Mr. Kalisch. | ask an exception.
Exception allowed—signed and sealed ac-
cordingly.
JAMES C. CONNOLLY, [1.s]
Judge.

A | think the injury and shock occurred at
that time, and that it might be considered as a
cause. Mind you, | don’t mean to say that
there may not be something in that man’s skull
that I don’t know that is causing all this. 1 can
only say that the picture is more nearly de-
scribed by “hysteria” than anything | can tell
you.

Q You say there is a mark in his eye? A
There is a slight, yes, slight scar on his eye. |
don’t know whether it was the result of that in-
jury or not.

Q You found one there? A Yes. It was
noticed in his examination.

Q You also noticed the condition of his eyes;
both his right and left eye, were more serious
on December twenty-third when you made the
examination than in May? A Apparently so;
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yes. As far as the: field of vision was con-
cerned.

Q Prom year examination and what ~on
have stated, what would you say as to the dis-
ability of the right eyef

Mr. Kalisch. When?

Q On December twelfth; the last examina-
tion. It was December twelfth you made your
examination? Your last examination? A Last
time, December twelfth.

(Question and answer repeated by the
stenographer.)

A It seems to be very much affected.

Q Would you say it was a total disability
with that eye? A No; he sees with it accord-
ing to his own statement.

Q What does he see by his own statement?
A He sees about as—I haven it down on my
record just what his vision was—but as | recall

it, he sees as he did originally, 21/100. It may-
be subject—

By the Court.

Q You mean originally the first time he

called on you! A Yes. | think it is about the
kalTIG.

L 21«100° A Y<S The. field .of Tision « 8
39 « contracted more than |? was on «the
0 t hIS or® na” examination.

A Aou explain to us what *21/100”
mean? A Vne t, -n N '

IS taken 1. 11 be glad t0O- An object
normal e e* Ca" )Ut be seen by a Person of
feet' if IT " a (bsianee of one hundred
make it » beyond that they could not

is unablelW' At °ne hnndred feet this patient
UDb 6 t0 see this object, and only sees it
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when we~get him within twenty, feet of* the <"
ject. So then it is expressed in a fraction,
20/100: In .other words he sees an object that
you or "l would see at one hundred feet; he has
to get within twenty feet of the object to see it.
Q I see. A | might add in addition that a
person might be. very .seriously, affected in
vision and yet see as much as you or | in
looking ahead, and his vision would be affected
in the field. This man, according to his field
of vision sees as you would see in a telescope,
and beyond that, he apparently sees nothing.

By Mr. Blatz.

Q What do you think the cause of his holding
his head, as he does, to the right—

Mr. Kalisch. | object to this. 1 with-
draw the objection. .

A That is a natural thing associated with
his double vision.

Q I see. A And with what you might term
loss of the right—failure to see anything on his
right side. He gets his head around here, as he
expressed it he looks out of the cornea of his left

eye. That is where his vision is. Out of the
corner of his left eye. And he assumes that

position in order to take in objects in front of
him better.

Q That was apparent in the examination in
May as well as December? A Yes; he com-

plained of it at that time.
Mr. Kalisch. He complained of it then?
A Yes. To what extent, I don’t recall.

Q What percentage of the right eye would
you say was affected, doctor? A Well, as we
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measure vision his *vision’is 21/100 in his tight
eye! ' " y"A- v©! T

Q As tohis Disability, I mean. Mow, as-
suming the eye that ii normal and taking .the
condition of his*eye as you found it, what would
be the extent of the disability or percentage of
disabilityt..-A =Gh, that is an awful hard ques-
tion to answer. 'Depends on the man’s Occupa-
tion. Depends on what he has got to do. He
might be able to do some things as well as any-
body, and he might be absolutely unable to do
other things. | don’t know whether there is
any legal guide to the question of per cent. It
is awfully hard to answer.

By the Court.

Q The Court may have to adopt some
theory. If you can help the Court I will feel
veiy much obliged. This man was a machinist
and worked at his trade in the machine shop,
and received wages paid a machinist, something
around twenty dollars a week, maybe, or a little
less. Now, he testifies that he cannot work at
that trade because he cannot see lines well. He
cannot distinguish lines as well as he could be-
fore he was injured. And that he was dis-
charged in one place because of his deficiency in
this respect. Now, that being so, what would
you say was the disability that he suffers from

e injury which he received to his eyes? A
m  * ~ink if these statements are all true
that 1 have made, that he is absolutely de-

arred that is, at least as long as the disabil-
Th remams’. he is unable to follow his trade.
A a goes without saying according to this con-

lon. | would perhaps make just as good a
S ess, or you can make as good a guess as |
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could on. the disability. Yon see Ms right eye,
as it is now at present time, perhaps it is worth
abont one-third of an eye. Two-tMrds disability
and yoti would have to classify his left eye as
at least a half if his field of vision is so re-
stricted as it is.

Q Do | understand that the right eye is
affected to the extent of one-third? A Two-
thirds.

Q Two-thirds; and the other one, one-half?
A And the other one-half.

Q AnNd the other one-half. A That is as-
suming the contracted field of vision. Reduc-
tion of vision in his left eye. Very contracted
vision in his right eye and the reduced vision.

Q Have you any reason to doubt, doctor,
from the two examinations you made he was
telling you anything but the truth?

Mr. Kalisch. 1 object.

(Question repeated by the stenographer.)

The Court. 1 suppose if the doctor
doubted his word when he came to him
he would not come here and testify as he

has.
Mr. Blatz. | withdraw the question.
That is all.

Cross exammation by Mr. Kalisch.

Q Doctor, you say the objective symptoms
you found very little abnormal? A Very
slight.

Q Very little.abnormal. No lesion? A Very
slight indeed.

Q The only objective thing you noticed was
the small scar at the edge of the cornea of the
right eye? A Yes. So far as the eye is con-
cerned.
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<$ That is* the-' only thing-? A That is the
only*thing; there was a little palloreof’the right
nerve.

Q That* might be* and might; not- be so? A
Yes; | wouldnt swear to that.

Q So that your opinion*. with. the. exception,
of the small scar aw the edge of the* cornea- on.

the right eye, is; based practically entirely on
subjective symptoms; isnt that so? A, Yes,

Q Now; if a patient comes to you and says
he can only see three inches in front of me, is
there any test where, if he intentionally wishes
to fool you, that you can determine that he is
not telling the truth? A Well, | did try one
thing.

Q Will you please answer this question first.
Can you? A Yes.

Q You can? A | say they have some
value; relative value perhaps. The card test.
In determining whether he was | wouldn’t de-
pend on any statement he made, for instance,
if you said you only see straight ahead of you,
and if 1 hauled off you would almost involun-
tarily dodge (indicating).

Q Did you do this to this man? A Yes.

Q Didn't he see? A | don’t know whether
he saw or not.

Q How close to him were you when you did
that? A He was so close he couldnt see my
aim My assistant was' standing engaging his
a enti°’n and 1 made the motion to hit him in
the eye.

Q How far away were you? A 1 stood on
I nght side.

?/ that? A | wanted to
1 he was telling the truth.
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Q Were”oil under the impression he wasnt
telling the truth? A He was wild; | couldnt
tell anything about him.

(Answer repeated by the stenographer.)

Q There isnt actually, doctor, when a per-
son intentionally wishes to deceive with refer-
ence to such a condition, there is not any test
which absolutely determines whether he is tell-
ing the truth or not; isn’t that correct? A Has
to be a very intelligent man to make statements
such as he did and get away with it. When you
are making a lot of tests for double vision,
without making mistakes in his answers. So
that it is pretty hard to tell whether a red
candle was above or below, and he was pretty
uniformly right in his statements.

Q Doctor, did he tell you he couldn’t see out
of the right eye, at all? A No; he didn't tell
me that.

Q Assuming | held my hand up in the air
a distance—standing a distance between where
you are sitting and where I am now, with his
vision would you say he should or should not
see my hand? A He should see it.

Q Were you here this morning when |
stood where I am and | asked him and when he
said he couldnt see anything at all? A No.
It would depend also where your position was m
reference to him.

Q | am standing directly as | am standing
now. A According to my tests he would see
your hand at that distance.

Q He should see my fingers if 1 held them
up? A | think so.

The Court. With one eye or with two?
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Dr. Frank C. Ard, cross.

A' According to this test | ;think he would
have seen him with either eye, Judge. He is
eight feet away.

Q.,.Just where. I am .standing now. A |
think so. | wasnt present this morning.

Q Did he ever tell you he couldnt see at
all out of his right eye? .A No; | dont think
he, ever did.; 1 don’t recall.

Q Was there .anything to indicate objective-
ly to you that the field of vision at the time of
the second examination was less than it was on
the first examination? A Nothing objectively
either time, that would indicate contraction of
the field of vision; subjectively only.

Q Was there anything that you found ob-
jectively that would account for a difference in
the field of vision? A No; nothing at all.

Q In other words, I understand your testi-
mony is there is nothing that you found ob-
jectively in this examination that would account
for a loss of vision or a contracted field of
vision? A There was no objective signs that
| found.

Q Cornea, lens, and other media were nor-
mal? A Perfectly clear.

Q Can subjective symptoms be invented by
a person being examined?

The Court. He has testified to that.

A Some things could be invented easily.
Q | am only referring to that? A A man
could simulate reduced vision; unquestionably:
e could simulate most anything | have asked
Ini @™out. The only thing would be his intelli-
beuce to do it in a way that would not show up.
th H Y011 Say hysterja might be accounted for
A Hysteria is a “pretty big subject.
es>vve have all sorts of hysterical manifesta-
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Dr. Alfred T. Van Horn, direté.

tions-.  Wh hayo, liad' every* symptom that' he has
had has been reported time and again in cases-of
undisputed hysteria.

Mr. Biat& T would like to have the rec-
ord straight. You remember Mr. Kalisch
asked Mr. Purcell if he could see his hand
and he said": * Can you. see my hand” and.
he never had his fingers up. Now he asked

the- doctor if he put his fingers up if he
could see them.

The Court. | remember that. In putting
your questions to Mr. Purcell you did not
raise your hand at all; and he said to you
that he could not see it and certainly he
could not because you had not raised it.

Mr. Kalisch. He said he could not see
anything.

The Court. You had not raised anything.

Mr. Kalisch. And previously he said he
could not see out of the right eye.

DR. ALFRED T. VAN HORN, produced as a
witness, being duly sworn, on his oath, accord-
ing to law, on behalf of the petitioner, saith:

Direct examination hy Mr. Blatz.

Mr. Blatz. Dr. Van Horn’s qualifications
are admitted.

Q Doctor, you are a practicing physician in
Plainfield? A Yes, sir.
Q Did you ever treat Patrick Purcell? A

I have.
Q When was the first time you treated him?

A The first time | saw Mr. Purcell was on the
thirtieth of December, 1915.
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Dr. Alfred T. Van Horn, cross.

f‘% And where! A At his house, North Plain-
ield.

Q At his own home! A Ybs.

Q What did you treat him lor, doctor! A
He had an attack of acute conjunctivitis, that is
acute inflammation of the membranous fining' of
the eye.

Q How long: did you treat him! A | saw
him at his house three times and at my office
once or twice after that.

Q Hid he tell you how he received the injury
to his eye! A Yes, he told me about his acci-
dent before—

Q Did you notice any scar or mark on the
lid of his eye! A Not at that time.

Q Did you later! A Yes; on the eye itself.

Q On the eye itself! A Yes.

Q How many examinations did you make!
A You mean altogether; all the time!

Q Yes. A Probably I have seen him aside
from the three times | saw him at the house |
saw him probably four times at my office.

Q And do you know the dates! A | dont
remember all the dates; the last one was on
December twelfth, the day before yesterday.

Q Did you make an examination that time!
A Yes, sir.

Q I see. Can you tell us what you ascer-
tained! A  Well, his—

Mr. Kalisch. Just one minute; | would
like to cross examine first with reference to
the last examination.

Cross examination by Mr. Kalisch.

Q Were you told day before yesterday, doc-
J?’ that you were to testify in this action! A
y> | was told before that.

$$
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Dr. Alfred T. Van-Worto, redirect. -v™ v %

-rQ.TWhfinCwcre you told first! A I think
last Saturday.

Q And you' knew/ .you; were, to testify.when
this examination:was' made ”Wednesday? A
Yes/ ' .. ' — rv-

Q 1 mean the day before yesterday! A
Yes; Tuesday, yes. '

Mr: Kalisch. All right.
Re-direct examination by Mr. Blatz.

Q (Question of Mr. Blatz repeated by the
stenographer, as follows): Can you tell us what
you ascertained! A His vision, as Dr. Ard tes-
tified, about 21/100 in the right eye and | make
it 20/70 in the left. And the contracted vision.
My testimony will be practically a repetition of
Dr. Ard’s.

Q You will have to testify. You made the
examination. A His field of vision in both eyes
was very much contracted; more particularly
right down to a small point; in his left eye the
field was not so contracted. There was a small
scar on the cornea and | felt pretty positive that
the optic nerve was slightly paler in the right
eye than in the left.

Q When did you examine him prior to De
cember twelfth! A My recollection was last
May.

Q Last May! A Yes, sir.

Q What was the condition that you ascer-
tained or found at that time! A Practically
the same as now except that the field of vision
was more contracted in the right eye than it
was at that time.

Q Did you try any tests on him, doctor! A
| tested him for his double vision and he wes

40 very positive about seeing double in certain posi-
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Dr. Alfred T. V& Hdorn/ré-diréct, *o* .

tions. Things would be double when he had
hb'th'eye” opén.
" Q How do you account for his keépirig the
lid of the right eye sort of closed or down¥ 'A
I,think" that is due'to tlie field of vision being
contracted and he is trying to overcome, to a
certain: extgpt5.his; double vision, '\ --* 'y
Q What have you to say as to the manner in
which he- holds his head or looks out of the
corner ?

Mr. Kalisch. | object to that. There is
no testimony in the case as to the manner
in which he holds his head.

The Court. There is some testimony go-
ing to show that when he looks at any ob-
ject he has got to turn to the right in order
to see it, fully and plainly.

Mr. Kalisch. | failed to object to ex-
amination on the same point on the last
witness. | claim there is no testimony in
the case,except the question put by Mr.
Blatz to the last witness.

The Court. There is some testimony, |
think.

(Question repeated by the stenographer) (con-
tinuing). Of his eye? A Owing to the con-
traction of the field of vision and the double
vision. He holds his head the same way to
overcome part of that double vision.

Q Did you notice the same manner of holding
his head when you made the examination in Mav?
A | did.

Q The same. And you found the same thing
a+— A Tuesday of this week.

Q December. Doctor, what percentage would
you say that the eye has sustained? What per-
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Dr. Alfred T.Vrni Dorn, re-cross.

coinage of «damage lias tfie -eye «ustainedl Right
eye? A Well, I would feel inclined to say that
makes seventy to seventy-five per cent in the
right eye.

Q What have you to say as to the left eye?
A About fifty per cent.

Q You didnt treat him for his arm or any-
thing else"? A No, 1 didn’t.

Q Or anything but his eye? A That was
all; only his eye.

Q AnNd I presume you used the usual test to
ascertain the symptoms? A Yes; yes.

Mr. Blatz. That is all.
Re-cross examination by Mr. Kalisch.

Q Doctor, paleness of the optic nerve does
not indicate anything, does it? A lot of people
have pale optic nerves? A When you compare
two optic nerves and find one paler than the
other you think there is a possibility of atrophy
in the other one.

Q You think it is a possibility of something
being abnormal? A Yes, sir.

Q But it is not positive? A It makes you
suspicious.

Q You agree with Dr. Ard that all the ob-
jective symptoms were practically normal, with
the exception of that scar at the edge of the right
eye? A And the paleness of the optic nerve.

Q And do you point to that small scar at the
edge of the cornea in the right eye as the source
of this—of this trouble? A Oh, no.

Q Of any part of it? A It might cause a
little haziness of the vision in looking in certain
directions.

Q Thatis all? A Yes, sir.



Dr. Alfred T. Van Horn, re-cross.

Q And the contracted vision, and loss of
vision; I mean the contracted area of vision and
the loss of vision rests Very much upon what the
man tells you; he can see, doesn’t it? A YeS,
to a great extent.

Q If I were standing eight feet from him
looking at him in the way I am now looking at
yon, he should see, should he not, with the right
eye, whether | have my fingers up or not? A
Right straight ahead? Yes.

Q Right stralght the way you are looking at
me now? A Yes.

Q He should? A Yes.

Q Did you hear him testify he couldnt see
out of the right eye? A | wasn’t here this
morning.

Q Did he ever tell you he couldn’t see out of
his right eye? A No; not that he couldn’t see.

Q You attribute, as | understand, the source,
or the seat of the trouble to something, other than
that injured part of the cornea? A Yes.

Q This injured cornea, small scar at the edge
0 the cornea is the only thing you found in
your me of endeavor with reference to anv dis-
abdity? A That is only objective.

Q With reference to your particular line of
endeavor, isnt that correct? A Yes, sir.

Q And you have to attribute any disability

wnl0Qlili hing °tlier thaP as . eonnected W|th the
r ot an eye specialist, is that correct?

° Kn* 1wan*to modify that a little. There
ac "~ some lesion of his optic nerve that may
unt for these symptoms.
tion—fw that everything with the excep-
cormnea i* A~ SmaU scar.on the edge of the

gvmplfom you found? K ’§(es s|°n|y objective
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Mrs. Elizabeth Purcell, direct.

Q | say, that is what you found, isn’t it? A
That is what | found.

Q Therefore, to locate the source of the dis-
ability you must look further than your work, or
rather that of an eye specialist; isn’t that cor-
rect? If all you found was a small scar at the
edge of the cornea on the right eye? A That
was the only objective symptom.

Q | mean objectively? A Yes, objectively,
that was the only thing.

Mr. Kalisch. That is all.
Re-direct examination by Mr. Blatz.

Q Doctor, would you attribute the cause or
source of the trouble that Mr. Purcell now has
with his eyes—

Mr. Kalisch. | object to this. That is an
improper way to get at an answer. | main-
tain we are entitled to some sort of a foun-
dation on which to base the answer.

The Court. Haven’t you concluded and
finished your testimony with this witness?

Mr. Blatz. All right; very well.

That is all, doctor.

MRS. ELIZABETH PURCELL, re-called.
Direct examination by Mr. Blatz.

Q Mrs. Purcell, when your husband was
working at the International Motor Company
works, as watchman, did you ever go up to the
works with him? A Yes.

Q How often? A Six or seven nights.

Q 1 do not hear you.

(Answer repeated by the stenographer.)

A Six or seven nights.
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Motion to Dismiss Petition.

Q How long would yon stay? A Until
the morning.

Q Stay all night with him? A Yes.

Q What did he do? A Why, sit down once
in a while and then go aronnd amongst the
trucks.

Q Would you go with your husband? A
With my husband; go with him.

Q Why didnt he go around alone, if you
know? A Could not see very good.

Dhe Court. What is that?
(Answer repeated by the stenographer.)

A Couldnt' see very good; his eyes was
inflamed at the time,

(Answer repeated by the stenographer.)
Cross examination by Mr. Kalisch.
Q Hid you stay inside all the time? A
Yes.

Q And was your husband’s work always on
tho inside? A 'Sure.

Q Didn't he have to go outside? A No.

Q Never had to go on the outside to watch
e yard? A No. Right inside in the one
m mg, and watching the trucks. It was a
storehouse where they stored trucks.

Q You had a furnace in there, didnt you?
A No. A stove.

Q A stove? A Yes sir

Mr. Kalisch. That is all.
Mr. Blatz. That is all. That is our case.

Mr. Kalisch. | move to dismiss the pe-
ition on the ground that first: The pe-
i ioner has failed to prove a disability or
injury as set forth in the petition. That
number one. And number two is that
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Motion to Dismiss Petition:

they have not shown any permanent dis-
ability. They may have shown that at the
present- time there was a disability to a
,certain amount,- but nowhere in the testi-
mony does it appear that the disability
which the doctors found are of a perma-
nent character.. They said he had—one said
thirty or forty or whatever per cent it
was. | dont remember when he examined
him. He didnt say that was going to re-
main the rest of his life. And until they
show it is permanent, why the Court has
no foundation on which, to base its conclu-
sion either as to the character of the in-
jury or the compensation to which he is
entitled under the Workmen’s Compensa-
tion act.

Thirdly they have not shown any dis-
ability resulting from *this accident, on
which to make a demand—or on which to
successfully apply and obtain an award
of compensation under the Workmen’s
Compensation Act.

Mr. Blatz. 1 may have been negligent in
not asking* Dr. Ard about the permanency
of this accident. If | did it was an over-
sfght on my part. If Mr. Kalisch has no
objection | would like to put Dr. Ard back
on the stand for that purpose. | may have
negligently overlooked to ask the doctor
that question.

Tine Court. Mr. Kalisch asks that the
petition be dismissed on that ground.

Mr. Kalisch. | cannot. | am not going
to take advantage of Mr. Blatz’s failure to
do that. | want to add to the motion that
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Dr. Frank C. Ard, direct.

the cause of the condition has not been
shown and the doctor says he has to look
further than his line of endeavor to find it,
and the next reason is that Dr. Ard said
that some sort of hysteria was responsible.
Now* even assuming they; had a right to
put in evidence of an hysteria, they have
not shown that hysteria was a result of this
accident. And for that reason they have
not sustained it.

The Court. The Court will refuse to
dismiss the proceedings for the causes as
alleged, and | think it is agreed that coum
sel for the petitioner may call the physician
again to ascertain the permanency of the
injury.

DR FRANK C. ARD, re-called.
Direct examination by Mr. Blatz.

Q Doctor, what have you to say as to the
permanency of the injuries received by Mr. Pur-
celll A 1 don’t know whether they are per-
manent. | dont believe they are permanent. |
think there is a fair chance to recover, that is,
tsi(())rr?etime or other, | can’t answer that ques-

Q About within what length of time! A
No reason guessing. If | am correct in the
mgnosis of the manifestations it might last
hree months to ten years. Nobody knows. But
we do know other cases have lasted a long time.
And more frequently have recovered in a com-
paratively short time.

Q Then in your opinion you do not think it
Is permanent! A | don’t know.
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Motion to Dismiss Petition.

Q What is the longest time yon-have known
of a case similar to this—

Mr. Kalisch. | object. He Cannot fix the
longest with reference to Mr. Purcell.

The Court. 1 will allow it.
Mr. Kalisch. 1 ask an exception.
Exception allowed, sealed accordingly.

Judge.

A | do not recall a case exactly similar to
this in my own experience. | have seen hysteri-
cal manifestations in one form or another that
have lasted varying times. Literature is full
of them. Sometimes eight or ten years elapses
before they clear up. But it is impossible to
put any length of time on a case of that kind.
Like guessing on traumatic neurasthenia you
are all so familiar with; some recover rapidly
and some do not.

(Answer repeated by the stenographer.)

Mr. Blatz. That is all.

Mr. Kalisch. No questions.

| renew my motion.

The Court. Mr. Kalisch, you are assum-
ing that the only injury that the defendant
suffers from is the injury to his eyes. That
is not so. He suffered an injury to his
mouth; he lost six of his teeth. He has
sustained an injury to his arm, and other
injuries that are of a permanent char-
acter. At least the loss of his teeth is of
a permanent character, and under those
circumstances | will not grant your motion.
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Motion to Dismiss Petition.

Mr. Kalisch. Yes, sir. May | move that 1
the question of the eye injury be eliminated
from this action on the ground there is no
testimony with reference to the eye, that it
is of a permanent nature; that it was
caused by this accident, and no evidence
given on which the Court can properly base 10
an award with reference to the eye injury.

The Court. 1 will refuse the motion.

Mr. Kalisch. 1 ask an exception.

Exception allowed, sealed accordingly.

Judge.

The Court. The testimony, as | remem-
ber it, shows this man was injured by a
pulley having been set in motion by a fel- Oq
low workman, and that he received injuries
to his arm and to his jaw, and to his head
or his eyes, and also to several or two or
three of his fingers. And that prior to the
accident there was nothing the matter with
him so far as his eye was concerned or his
mouth or his arm, as | remember the testi-
mony. Under those circumstances | will
deny the motion, and you may put in your
defense. J 30
Mr. Kalisch. | ask an exception.

Exception allowed, sealed accordingly.

Judge.

40



10

30

40

68
Dr. Joseph L. Dias> direct—cross.

DR. JOSEPH LAWRENCE DIAS, produced

" as a witness, on behalf of the respondent, be-
ing duly sworn, on his oath, according to
'law, saith:

jDirect examination by Mr. «Kalisch.

Q Doctor, you have been connected with
what hospitals? A | did my special work in
the New York Eye and Ear Infirmary for seven
years and the Cornell Medical College for four
years and | am chief of the Eye and Ear Clinic
at St. Barnabas7 Hospital in Newark at the
present time.

Q Do you specialize in what particular
work? A Eye, ear, nose and throat.

Q Doctor, you made an examination of M.
Purcell? A | did.

Q Can you tell me whether there is any dis-
ability as far as your opinion from your exam
ination is concerned, with reference to his eyes?
A There is none.

The Court. Did | understand this wit-
ness to say he had examined the petitioner?

Q When did you -make the examination? A
I made the first examination October fifth, 191
and the second examination on November first,
1916.

Q And have you- told us the result of one or
both? A Both.

Q 1 mean the opinions formed on the occa-
sion of the first or second? A On both.

Mr. Kalisch. Cross examine.
Cross examination by Mr. Blatz.

Q Doctor, you were employed by the de
fendant to make the .examination? A (*1
ness nods head affirmatively.)
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Dr. Joseph L. Dias, cross.

Q Where was the examination made? A In
my office.

Q Where is your office?” M. In: the* Broad
Street Theatre Building Newark, New' Jersey;

Q And Mr. Purcell came to*you to be ex-
amined? A He did.

Q Twice? A Twice: A

Q You say you found absolutely nothing
wrong with his eyesight or eyes?

(Question repeated by the stenographer.)

A Nothing wrong with his eyesight.

Q What? A | can find nothing wrong with
his eyesight.

Q What test did you make, doctor? A All
the customary tests.

Q That may be true; I want to know what 20
they are. A With test cards. He told me he
could see absolutely nothing with his right eye.
That he could not see a thing with it. And yet
he told me that he saw double. And when you
see double objects it always pre-supposes eye-
sight with both eyes.

(Answer repeated by the stenographer.)

NS0 | came to the conclusion as a result of
my he was seeing with that right eye. It 30
was absolutely impossible for me to determine
, € ex’ent of the sight in that eye because he
W me he saw nothing with it himself. There
was absolutely no objective symptoms in the eye.
is media were clear; cornea, iris and lens,
w reous, ciliary body, retina and coroid. These
i"eNIniP~ technical names of the different bodies

th ® * Mey have to be normal in order for
e inFividuaI to see normally. The}j were all

New Jersey State Library
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Dr. Joseph L. Dias, cross.

Q Your first examination was made on Oc-
tober fifth? A Yes.

Q What did you learn as to the condition of
his eye at that first examination? A That all
these bodies that | have described were abso-
lutely normal and that he saw with that, right
eye in spite of the fact that he told me he didn't.

Q How do you know he saw with the right
eye? A For one reason when he told me he
saw objects double. That pre-supposes vision in
two eyes. | have a test we call the Bishop test,
which consists of a long arm placed at a dis-
tance of five or six inches from the eye; simply
a little board with a hole in it. At a distance of
ten or twelve inches from that we put in a test
card. In this test card, | use a number of test
cards. Some have a number of objects on them.
On one of these cards we have the picture of a
rooster and cat; if a man only uses one eye he
can only see one of those objects. For instance,
with his left eye he sees object on the right side
card; with his right eye he sees the object on the
left. In making that examination with Mr. Pur-
cell he said he saw two objects; one above the
other. And they could not be seen with one eye.

Q They could not be seen with one eye? A
No.

Q He didnt say he saw the rooster and the
cat with the one eye? A He didnt describe
them.

Q You don*t believe he saw the rooster and
cat when he said that? A Yes.

Q Dont you believe he saw one object, one
above the other? A No.

Q Which eye did you have covered? A |
didn’t have any eye covered.
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Dr. Joseph L. Dias, cross.

Q He was using both eyes? A Of course he

Q What do you mean; he couldnt see the
objects— A | am demonstrating he used both
eyes, although he said he only saw with one eye.
He told me that he saw two objects, one object
above the other. Now, that cannot be done if a
man is blind in one eye. If he sees two objects,
as he tells me he does, he must be using two
eyes. That test is one | had to determine
whether a man is simulating blindness with one
eye. That is all that is good for.

Q What other tests did you have? A | ex-
amined his field of vision.

Q What did you find out? A According to
his statement—

Q Not according to his statement; what did
yon find out? A His field of vision is deter-
mined entirely by his statement. It is a purely
subjective test; Doctor Ard described here. We
are entirely dependant on the patient’s state-
ment. According to his statements, he was ab-
solutely, totally blind in the right eye. He
couldnt see anything. In the left eye, according
to his statements, the nasal—right half of that
eye was totally blind and the left half he only
had a little bit of vision; what we would call ten-
degree vision, which would mean that a man
could not get about by himself at all.

Q You heard Dr. Ard testify as to his vision?
A Yes.

Q Scope of vision? A Yes.

Q Is that exactly as you found it? A That
!?Eever so much more than the man described to
Q What do you mean “ever so much more?

The man had a restricted field, according to

—
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Dr. Joseph L. Dias, cross.

the* statement he made to Dr, Ard, on Dr. Ard’s
last examination which was subsequently to me.
The-man had. central vision in the other eye and
he had a good deal of area- around that eye he
could see.

Q In other words he had improved? A Ac-
cording, to that, he was blind in that eye when he
came, to me; according- to his own statements;
and he could see when he went to Dr. Ard.

Q Why did you send for him on November
first again? A To give him the benefit of the
doubt.

Q Is there any doubt in your mind? A
There always is in every patient.

Q Is there now any doubt in your mind? A
About his condition?

Q Yes. A No, no.

Q What doubt was in your mind on October
fifth about his condition? A 1 couldnt ex-
amine his field of vision. | had worked with him
about an hour and he was a very nervous patient
and it was very difficult for me to work with him
and he was complaining of feeling tired. | didn't
want to examine his field of vision when he was
tired. 1 told him I would like to re-examine him
if he could come to my office in a fresh condition.

Q And he told ,you he would? A He told
me he didnt know whether he could come in the
matter again.

Q He did come? A Yes.

Q Did you examine him at that time? A |
examined him and made a thorough test of his
field of vision.

Q Yes; anything else? A No.

Q Nothing else? A No.

Q You are not the doctor wanted to hit him?

40 A Oh, no,, no.
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Dr. Norman W. Currie, dared.

Tlie'Cour. Did he tell yen when he came
to see yon and was explaining-the symptoms
that he had been a watchman and that he
had to have somebody to guide him around
at his work at night?

A No.

The Court. That is all.
Mr. Kalisch. That is all.

DR NORMAN W. CURRIE, produced as a wit-
ness, on behalf of the respondent, being duly
sworn, on his oath, according to law, saith:

Direct examination by Mr. Kalisch.

Q Do you admit Dr. Currie’s qualifications ?
Mr. Blatz, Oh, yes.

Q Doctor, are you connected with what hos-
pital in Plainfield? A Muehlenberg Hospital.

Q Muehlenberg Hospital, and did you ever
see Mr. Purcell? A | didn’t see him—yes.

Q When did you see him first, do you remem-
ber? A The night of the accident.

Q The night of the accident. And was he
your patient after that for awhile? A | at-
ended him and saw him for a period of two
Weeks.. >S9, - -

Q Do you remember him saying anything;
we er four teeth were out of his mouth when
you saw him? A He said nothing about teeth,

ere was no marks, no injuries whatever about

e jaw or teeth | heard of.

said . the Petitioner> Mr. Purcell, has
~a hls face, when he came into the hospital
as | earaw piece of meat; the right side. Can

exki 6 * whether y°u found that condition to
w en he came in? A He wasnt at the
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Dr. Norman W. Currie, direct.

hospital at the time of the injury. He was at
the hospital about the eighteenth day after the
injury. | saw him at the hospital.

Q You hadri’t seen him before that? A No.
Not at the hospital.

Q I understood you to say you saw him— A
I saw him at his home.

Q You saw him at his home. When you saw
him at his home did you see his face like a piece
of raw meat? A | didnt

Q What did you find with reference to any
traumatism about his face, or head? A | saw
nothing, and he complained of nothing about the
head.

Q About the head. What did he complain of
with reference to his shoulder bothering him?
Right shoulder? A He complained of pain
about the right arm.

Q Right arm. Did it go up to the shoulder?
A He complained—yes.

Q Now, doctor, as | understand your testi-
mony what he complained of then was his right
arm? A Right arm.

Q Was there anything else he complained of?
A Not at that time.

Q Did he complain of his eyes? A No.

Q Did he ever complain of his eyes? A Not
to me until yesterday.

Q Not until yesterday? A No.

Q How long did you treat him, doctor? A
I treated him for a period of two weeks.

Q Two weeks. And during that time—strike
that out. Will you tell us whether the condition
with reference to his arm, right arm, was per-
manent or temporary? A It was temporary.

Q And was there anything about the injury
or the effects of the injury as you saw them on
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the arm that would indicate to you a future per-
manent disability? A No.

Q You say yesterday was the first time he
complained of trouble with his eye? A Well,
first to me.

Q How did you happen to see him yester-
day? A He came to my office yesterday. |
asked him how he was. He said: “1 am all
right but my eye.”

Q “I am all right but my eye?” A Yes.

Q Do you remember whether he said his
right arm still bothered him? A He said my
right arm is pretty good (indicating). He used
it in that way. Those are his words.

Q Was yesterday the first occasion you saw
him since two weeks of the treatment which
yon gave him? A Oh, | saw him around town
several times, during this season; during the
interval.

Q Did you see him walking alone around
toan? A Yes. .

Q Yes? A Yes.

Mr. Kalisch. Cross examine.
Cross exammation by Mr. Blatz.

Q Doctor, when was your first visit to Mr.
hurcelPs home? A It was the night of the
injury about eleven o’clock. It was late.

Q About eleven o’clock. Who sent for you?
A When | arrived home, | was out making
cals and I was called to call at a certain num-
er on West Front street.

Q You went there? A | went there.

Q Found Mr. Purcell? A Yes, sir.

Q Suffering from what? A | first took

history of the accident. Then, as a rule
make it a rule at all times in such injuries
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to look.them. over from head to foot;. | looked
him over about the head. | saw no bruises or
evidences of contusions. And then | looked
at' the neck; chest, abdomen, and extremities,
and | found no evidences of any marks of
trauma about the chest, abdomen and lower ex-
tremities. lie used his left arm all right, but
his right arm was lame. lie complained of a
great deal of pain about the arm and shoulder

joint. | carefully looked it over and examined
it for marks of injury such as bruises of any

kind. | found none.
Q What was the matter with the arm? A
What?

(Question repeated by the stenographer.)

Q What was the matter with the arm? A
He had no use of it at that time.

Q He had no use of the arm at all at that
time? A Apparently not.

Q AnNd you continued to treat him for how
long? A For a period of two weeks.

Q For that arm? A Yes.

Q How often? A | called the next morning
at his house where he was staying and he had
gone out. He came that afternoon late, to iny
office—and next day—and 1 told him to come
back the next day. | saw nothing of him until
about the middle of the next week. 1 think it
was in the middle of the week he came back,
still complaining of pain. He had regained
some sensation in the forearm at that time.
Then | saw him two or three days after and
he had still more sensation and he had a slight
—and he could use the forearm some. And then
I saw him about the twelfth day and then | saw
him again the fourteenth day.
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Q You thought it was necessary to see him
at those different times? A. Yes.

Q For his arm? A Yes.

Q The arm had been practically— A The
history of it was. But it showed no marks.

Q It showed no marks. The arm had been
disabled from the shoulder? A And | also had
an X-ray taken of the shoulder.

Mr. Kalisch. An X-ray of the shoulder?
A Yes.

Q Where was that taken? A That was
taken at Dr. Carmack’s office.

Q Have you examined him since the two
weeks’ time you spoke of? A | saw him; he
care in the office, I saw him another day about
a month afterwards.

Q Did you see him after that? A | saw
him about town after.

Q | mean professionally? A | looked at him
as a matter of interest.

Q You were interested how he carried his
arm on the street? A Yes.

Q You saw him carry his arm in that way
on the street, every time you saw him? A No.
It was in his side pocket.

Q It was in his side pocket, and that was
he arm that was injured? A That was his
right arm.

Q And you won’t say that his arm—do you
mow whether his arm is entirely cured? A
Considering.

Q Not considering, do you know? A | con-
sidered the improvement, when | last saw him
m niy office professionally he was improving.

-aQ That is over a year ago, isn’t it, doctor?

Yes
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Q Yon noticed him trying to get his coat on
this morning, didnt yon? A Yes.
Q Do yon think if a man has to put Ins
coat on .that-'way his arm is entirely improved!
Mr ' Kalisch. That is objected to on the
gronnd it is not the evidence in the case.
Mr. Blatz. That was right here before the
Conrt.
The Court. 1 will allow it.
Mr. Kalisch. Ask an exception.
Exception allowed, sealed accordingly.

Judge.

Q What do yon say? A Well, he pnt it on
Q Do yon mean to insinnte or say he conld
have pnt it on a different way from what he
did?
The Court. Did he put it on with difficul-
ty?

A Some; somewhat.

Q Did yon examine his month on the night
of the first visit? A | am certain if there had
been an injury that he stated that he would
have called my attention to it.

Q Do you know whether yon did or not, 1 am
asking yon? A No, | dont. But | do know
this: that there was no marks on his face. And
there were no marks, black and blue marks
afterward that would indicate that there was
anything of the kind. That would be very evi-
dent; it conld not escape one’s notice.

Mr. Blatz. That is all.
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Re-direct examination by Mr. Kalisch.

Q Doctor, a blow which would be sufficient to
cause four teeth to come out immediately on the
side of the face, would or would you not expect
to find some trace on the face after that blow
was received? A You would, externally, and
there would be bleeding, several hours after-
wards.

Q Was there bleeding? A No.

Q Doctor, when the man left you, your treat-
ment, can you say whether you, at that time,

formed any opinion as to— | think you said it
was temporary? A Yes.
~Mr. Kalisch. | withdraw the last ques-
tion.

Re-cross examination by Mr. Blatz.

Q It was several hours after the accident
when you saw him? A Two or three hours.

AQN Bleeding might have stopped at that time?
0.

Q How long would it take? A Not where
the teeth were knocked loose as he stated here
in court.

DR CHARLES B. LUFBURROW, produced as
a witness on behalf of the respondent, being
du_I¥] sworn, on his oath, according to law,
saith:

direct examination by Mr. Kalisch.

Q Qualifications admitted. Doctor, did you
ave—did you ever examine this man Purcell?
A 1 did.

Q Do you remember when? A About be-
ween two and three weeks after Dr. Currie fin-
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Dr. Charles B. Lufburrow, direct.

ished with him. Dr. Currie | think had him for
two weeks after the accident.

Q Yes. A And he was sent to me by the
superintendent of the International Motor Com-
pany, Mr. Ares, for examination.

Q And, doctor, did you find, did he complain
to you of any trouble about his vision? A Not
when | saw him first, no.

Q When did he complain of loss of vision?
A | couldnt state the time, but shortly after
| first saw him he complained about his vision.

Q .Did you find any evidence of a traumatism?
A There was no marks of violence or no
bruises, or contusions on his body when | saw
him.

Q Doctor, assuming that a person received
a blow to the right side of the cheek which
was of sufficient force to loosen and knock out
four teeth, natural teeth, what is your opinion
as to whether there would be some visible trace
at the point of contact, or not, of the blow? A
My opinion is there would be. These teeth
would have to be molars to be knocked out from
a blow on the side of the face and it should have
to be a hard blow, and I should think it would
leave some mark or scar of the injury behind.

Q And when he left you, doctor, when you
finished with him, can you say whether you had
any opinion as to the condition of his—formed
any opinion as to the condition of that right
arm? A  When he came to me | took him down
to the hospital one day for the purpose of
getting an X-ray picture, and after |1 got him
there | found he already had an X-ray picture.
And | thought 1 would not go to the expense.
And | consulted the one which was negative, and
showed nothing wrong; there was no indication
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of atrophy of any of the muscles of his arm.
There was no spastic condition of any of the
muscles of his arm. He had apparently no par-
alysis of any of the muscles of his arm, and |
could not see from my own examination that
there was anything in the world the matter with
the arm.

Q Assuming for the purpose of making the
examination, and seeing the plate—strike that
out. What have you to say as to whether you
think he can work or not? A | don’t know
whether he ever could work. | wouldnt like to
say that. | don’t know what he could do be-
fore.

Q | mean to say was there anything about
the physical condition that would cause you to
conclude that he was anyway disabled from work?
A Not as far as | could see from my examina-
tion. Just from objective signs. There was ab-
solutely nothing to be seen wrong.

Mr. Kalisch. Cross examine.
Cross examination by Mr. Blatz.

Q Doctor, didn’t you have him call to your
gﬁoe and you tried out his arm so to speak? A
es.

Q When was that, doctor, do you remember?
A Between two and three weeks after Dr. Cur-
rie finished with him Mr. Ares asked him—

Q Have you examined him since then? A
. >yes. He has come in my office a number of
unes since then. He is not my patient. | never
ept any record. | just wanted to see the fellow
get his arm back as a matter of interest.

Q You thought it was of sufficient importance
0 advise him from time to time what to do to
Set it back into shape? A He would come in to

30
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Dr. Charles B. Lufburrow, cross.

see me of his own accord without any solicitation
on my part, and | have encouraged him in every
way to use his arm, feeling it was a thing could
he overcome by persistence on his part.

Q What have you to say at the present time
as to his using that arm! Do you think he has
full use in that arm? A | haven’t examined
him since that time. | have examined his arm;
he was in my office a couple of days ago and
said his arm was much better. He didn’t say it
was well; he said it was much better. | havent
examined him.

Q At the time you examined him you said it
was then between fifty and seventy-five per cent,
to the bad, did you! A No.

Q Didn’t you make a report to that effect at
that time? A To whom?

Q International Motor Company? A No.

Q Was his teeth out when you examined him?
A |1 don’t know. 1 didn’t examine his mouth.

Q You didn’t examine his mouth a couple of
weeks after? A No.

Q Did he complain to you about his teeth?
A He didnt

Q Did he complain to you about his head and
eyes? A Yes. Not on my first examination.
His eyes he told me about later on.

Q When was that? A Possibly the second
time he came in to see me or third time. He
used to come into see me occasionally.

Q What did he tell you about his eyes? A
He said he couldnt see out of the right eye, and
he said the right upper lid dropped. And he
said he couldnt go on with his work as ma-
chinist because he couldn’t see fine tools, and
marks.
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Q That' was about a year agof A That was
about a year ago.

Q And you have seen him several times since
then? A Yes.

Q AnNd the eye drops! A Yes, sir.

Q And he kind of turns his head around! A
Yes, sir.

Q And he carries his right arm in his pocket!
A Every time | see him Jie has it in his pocket.

Q You are sure his arm is perfectly well now!
A | didn't say it was. | havent examined it.

Mr. Blatz. That is all.
Re-direct examination by Mr. Kalisch.

Q Was there anything the last time you exam-
ined him about the arm which would indicate
to you that there would be any permanent dis-
ability to it! A There was nothing about it
any time | examined it to show there was any
disability present, but temporary.

Re-cross examination by Mr. Blatz. B

h_Q Why did you treat him! A 1 didn*t treat
im

Q You did not treat him! A No, sir.

Q Never at all! A No. He came to me and
| took him down to the hospital to get an X-ray
and when | found one had been taken I didn’t
£° to the expense but consulted that.

Q Why did you advise him to use his arm!

My own opinion was this accident had made
a considerable impression on his mind and he
ought to have some encouragement to use it be-
cause if he didnt use it the muscles would be-
core atrophied.
. Q There wasn't any injury to it then, though,
1 edidnt use it— A No, if you didnt get

10.
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around in an injury of this kind and use it it
would wither up and finally there would not he
any strength in it.

DR. NORMAN W. CURRIE, re-called.
Direct examination by Mr. Kalisch.

Q Doctor, did you ever treat Mr. Purcell at
the hospital? A No.

Q Was he ever there? A He only called
that afternoon at Dr. Lufburrow’s request for
an X-ray picture.

Q But he never was treated at the hospital?
A No.

Q Where did you have to see him during
those two weeks? Where did you see him? A
As | stated | saw him the first night at his home
where he was staying.

Q Plainfield? A Then | went there next
morning and he had gone out. He came to my
office that afternoon and thereafter he came to
my office for treatment.

DR. HARRY L. SATCHWELL, produced as a
witness on behalf of the respondent, being
duly sworn, on his oath, according to law,
saith:

Direct examination by Mr. Kalisch.

Q Doctor Satchwell, where are you a practic-
ing physician? A Newark.

Q What is the nature of your practice? A
Accident surgery and X-ray work.

Q And X-ray work? A Yes.

Q Did you at my request take an X-ray pic-
ture of Mr. Purcell’s head? A 1 did, at my

40 office on November fourth, 1916.



Dr. Harry L. Satchwell, direct.

Q Who took the picture? A Pictures were
taken and developed by me.

Q I give you two envelopes, with pictures 0¥
plates and pictures in. Doctor, what does the
first plate you have in your hand indicate? A
It was a picture of the head taken with the face
on the plate. It shows regions of the eyes, nose
andhthe portion of the upper jaw above the
teeth.

Q Will you kindly tell us what is shown in
that picture with reference to any abnormal con-
dition? A The plates are absolutely negative.
The bones and the holes in the bones are per-
fectly normal. There is no indication of their
being or having been any indication of any dis-
eased or injured condition. That portion of the

Q That portion of the head as you have that
picture before you would comprise what part of
the A It would comprise a portion of the
head in front of the ears and from the top
down to about the upper teeth.

Q Is this the— A Print.

Q Which print goes with that picture? A
This one.

Mr. Kalisch. Do you object to using the
print with the picture?

Mr. Blatz. No.

Print_entered in evidence and marked
Exhibit D. 1.)

w”at you have described as what
that one picture shows? A Yes.

Q What does that picture show? A The
3 er picture is a picture of the same part of the
ead except that the chin is further down so as
0 show more of the portion in back of the eyes.
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Q Will you kindly tell us whether that ¢hows
any abnormal conditionl A It does not show
anything abnormal.

Q Anything which would indicate a trauma?
A No; no signs of injury or disease.

Q When this man, Mr. Purcell, came into your
office did you notice him using his arms at all?
Getting on his coats? A No, | didn’t examine
him.

Q You didnt examine him? A No.

Q Can you tell us whether you noticed that
he, wasn’t free about the use of his right arm?
A | didnt notice whether he had an overcoat
on, at all. He wouldn’t strip to take the face
pictures.

Q Is there anything about those pictures fur-
ther you would like to explain? A No. They
are normal.

Mr. Kalisch. Cross examine.
Cross examination by Mr. Blatz.

Q You didnt take an X-ray of the arm, did
you? A | didn't.

Q Why did you take an X-ray of the head?
A The man was sent to me for an X-ray exam-
ination on the advice of Dr. Dias, who is an eye
specialist. | was asked to examine the head and
see if there was any trouble could be found that
way in his head.

Q This picture, marked D. 1, shows the
picture from the mouth to what part of the—
A Up top of the head.

Q What does this indicate? A Those are
the orbits; eye socket, marked orbit of the eye.
And that in the centre is the cavity of the
nose. Those on the outer side of this are the

40 cavities of the upper jaw bone.
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Q This does not show the top of the head!
ié\ Not the extreme top. Up to about the hair
ine.

Q Nor does it show the back of the head?
A It shows the back of the head under that
shadow, and that part shines through the other
part. Bnt that is indistinct compared to the
other part.

Q If there had been an injury to the back
of the head you couldnt tell? A If there had
been a fracture there, leaving enough thickening
there to leave the bone considerably thicker, you
would get it on the other plate; it would shine
through the other.

Q And injury as Mr. Purcell has had in the
shoulder would look— A That might mean
anything.

Q Is there anything to show an injury to the
back of the head? A Yes.

Q Where is that? A If you put a man on
the plate the shadow of everything in the back of
the head is shown on there.

Q You havent thp full head? A 1Jp to the
hair line, from the top to the teeth. Not the
extreme top of the head. That is not a picture
of the teeth.

Q | thought you said you made a picture of
that, too? A No, sir; down to the teeth.

~ (Second print marked in evidence as Ex-
hibit D. 2.

DK- THEODORE TEIMER, produced as a wit-
ness on behalf of the respondent, being duly
sworn, on his oath, according to law, saith:

Direct examination by Mr. Kalisch.

Q Doctor you are a practicing physician in
he City of Newark? A | am.
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Q Connected with any public institution? A
No. .

Q Do you occupy any position at all with
reference to your profession at the present time?
A Well, I am a member of the Board of Health
of the City of Newark.

Q And you have been practicing how long!
A Eighteen years.

Q Eighteen years. Now, doctor, did yon
make an examination of Mr. Furcell at my re-
quest? A | did.

Q Do you remember the date of that examin-
ation? A Yes; November eighteenth, 1916.

Q Doctor, when you examined him will you
please tell us whether in his history he men-
tioned anything other than injuries to his right
shoulder, right arm and right wrist? A He
spoke to me only about injuries to his arm and
shoulder and his hand; his wrist.

Q That is all he spoke about, doctor? A
That is all he spoke about.

Q Do you know whether he was dressed or
undressed when you started—when you examined
him? A He was introduced to me dressed.

Q Yes? A The examination took place at
the office of the company, of the insurance com
pany.

Q Yes? A And when | asked him to be
examined he suddenly disappeared and | didn't
know where he went. When he returned stripped
to the waist, a coat thrown over his shoulder, it
was rather disappointing to me because | wanted
to have a chance to examine the man while he
was undressing.

Q Yes? A And then he began to tell us
about his injuries; about the accident and gave

An me a chance to examine his shoulder and arm.
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Q From the examination of the shoulder and
arm can yon tell ns whether they were normal
or not, as far as yon could see? A The posi-
tion of the right shoulder at the examination
was not the same as the position of the left
shoulder. The man held his shoulder higher.
It was distinctly an elevation, and the elevation
of the right shoulder was the result of a mus-
cular action.

Q Muscular action? A Muscular action
I noticed his right shoulder was held up by the
contraction of the muscles that performs this
act, and that these muscles were contracted all
during the time—voluntarily contracted all dur-
ing the time of the examination.

(Answer repeated by the stenographer
from the word “voluntarily” on.)

A | realized that this contraction of these
muscles was not a consequence of pain, though
the man asserted that he could not lower his
shoulder on account of pain. He was able to
move his arm in practically any direction, ex-
cept he was not able, as he told me, to move it
back of his body, and he said also he could not
raise it any higher than he demonstrated today.
Now* the motion of the arms in all the directions
he indicated was free. There was no difficulty
m the shoulder joint and the muscles surround-
mg the shoulder appeared normal in every way.
In fact, when the man was stripped he was a
specimen of strength and health. He had a
Powerful set of muscles. Not a set of muscles—
n°t like a set of muscles would appear that
~°nld be diseased or disabled by non-use. In
ret, the condition of these muscles were such

nt the man could be looked upon as a specimen
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of manhood that was using his arms fully and
to their advantage. | demanded him a number
of times to relax that muscle in the shoulder
because | realized the contraction was voluntary,
and he paid no attention to this. And | had to
get along without this. The examination by
palpation of the shoulder muscles and by exam-
ining the bones and the moving the arms, as far
as it was possible, to do so, didn’t indicate any-
thing abnormal. And the same thing with the
elbow joint. He interfered greatly with the
examination, especially when 1 started to ex-
amine the wrist.

Q Wrist? A Wrist and hand. When |
asked him to raise his hand he did just the op-
posite ; he did just the opposite. When | wanted
to examine the power of the muscles of the ex-
tensor side of the arm, which muscles have con-
trol of raising, he contracted the muscles on the
lower side, which showed he wanted to interfere
with the examination, so the examination did
not yield any result as far as any evidences of
disease was concerned, or injury was concerned,
and | was compelled to demand him a number
of times not to interfere. This man was so
strong in his muscles that | couldnt bend his
arm or do anything to him | wished. When I
finally characterized his attempts to interfere
and throw suspicion on his good will, he was
a regular explosion, and became very abusive
and | discontinued the examination.

Q It ended rather disasterously, didnt it?
A Almost.

Q Did you find anything at all which would
indicate to you a disability? A No.

Mr. Kalisch. Cross examine.
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Cross examination by Mr. Blatz.

Q | thought you said you didn’t make a
complete examination? A No. As far as |
examined | didnt find any evidence of dis-
ability.

Q You told us he brought his right arm
around this way, all right. And he raised it
the same as he did this morning but he could
not get it in back of him. A That is what he
said.

Q Bid you try to ascertain whether it was
true or not? A 1 tried.

Q What did you find? A He wouldnt
move it any further than he said.
~Q Could he move it? A He wouldn’t move
it.

Q Bid you try to move it? A 1 couldnt
move his arm because he resisted.

Q You mean to say because he resisted you
could not raise that arm any higher than this?

Mr. Kalisch. | object to the question be-
cause the question presupposes that the
doctor can use force on the person he is
examining. A man cannot force by exces-
sive force another man to raise his arm.

The Court. You do not desire to go that
far in this examination.

Q Bid you try to raise that arm? A 1 did.

Q Bid you succeed? A No.

Q He told you he couldnt raise it any
higher? A | could see by the contractions of
the muscles that he was resisting actively to
the raising of his arm. And | could not by any
force, even if | had applied force, 1 could not
break the muscles of that man. He was en-
tirely too strong for me if | had tried to.
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Dr. Theodore Teimer, cross.

Q You have examined enough people to tell
whether a man is really putting force there or
whether it is by reason that he can’t raise it?
A | believe the man was able to raise the
arm, but he didn’t want to.

Q Did you try it on the back of him? A
Yes, sir.

Q What did he do? A He turned around,;
he followed.

Q Do you want to say the same thing; he
could have done it if he wanted to? A | be-
lieve so.

Q Did you examine it to try and find it?
A The whole examination proved it.

Q What? A The entire examination.

Q The entire examination was you got
angry and hit him? A Was anything stated
to that effect?

Q 1 ask you that.

The Court. | will allow you to explain it
if you wish to.

A This man, your Honor, came to the of-
fice of the insurance company in a very bois-
terous way. | did not know anything about
what kind of an injury or man | was going to
meet. And he talked to me in a very jolly way.
I might say, perhaps, in a way that | would
characterize, if you pardon the expression, he
was “kidding me.” | exhibited that same way
of talk to him, that is sometimes very good in
talking to people in ordinary walks of life, be-
cause they don’t understand the scientific tone
and we had some good-natured talk. The man
was using some kind of language | didnt un-
derstand.

The Court. Slang?
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A Not only that, but some foreign language.
| asked him if it was what yon call “ platt’ Ger-
men, and he said yes, but I think he spoke some
kind of Irish all the time. That didnt matter.
When we got along with the examination, | ad-
monished him a number of times to stop that
attempt to interfere. He was having some fun
with me. Toward the end of the examination
when the explosion occurred, | said, “If you
dont stop this,” | said, “you lay yourself open
to a suspicion of being a faker.” And imme-
diately a violent explosion, and the man jumped
rp and he called me a vile name and up wer
his arms and two gentlemen jumped in be-
tween. | was perfectly disappointed when they
had jumped between, because | would have had
a chance to see him use his arms at work. Na-
turally I didnt do any hitting and neither did
he; he walked out and came back dressed.

Q He didnt do any striking? A No, cer-
tainly he didn't.

The Court. Was he drunk?

A No. Apparently not. But this man—I
ail going to state this observation—has an ex-
plosive way, or irrational way sometimes in
talking. . '

Q When he went to be examined the time
yon examined him as to his ear, hand and
wrist, nothing about the eyes? A No. | might
add this; 1 didnt ask him about the eye, and
possibly if the examination had continued he
flight have said something about the eye.

S wasn’t there to have the eye ex-
amined? A | washt told anything about the
ye* | didn’t know anything about the case.
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Q -How long did the examination take? A
I should think about fifteen or twenty, minutes.

Q Was there anything in relation to the
arm which would indicate to you that it had
ever -been injured? A | didnt find any in-
juries to the bones. And I didnt find any in-
juries to the muscles.

Q Well, did it appear to you that it had been
injured? A Apparently as far as | went I
didn’t find an injury to the nerves, but as far
as the last part of the examination went, as I
said, | didn’t go any farther than he did, so
the examination may not have been entirely
complete.

Q May not have been entirely complete?
A As far as | went | didnt find anything.
But | would have probably examined him
longer.

Q Did you see him put his clothes on? A
No, he went out and put his clothes on.

Q Did you see him put his overcoat on? A
Today?

Q No, I mean in this office? A No, he
came in perfectly dressed. And these circum-
stances, if you will remember, are very queer
circumstances, because it happened in a strange
city in an office building.

Q It happened in the office building where
the office was? A Yes.

The Court. Where was it?

Mr. Blatz. Newark.

The Court. You belong to Newark?
A | am a Newark physician.

By Mr. Kalisch.

Q So he went out to dress and undress? A
Yes.
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By Mr. Blatz. |

Q You did not ask him to dress before you?
A No.

Mr. Blatz. That is all.
.Mr. Kalisch. That is all.

Adjourned until Monday, December 18th, ¢q
1916, at 10:00 A. M. °

UNION COUNTY COURT OF COMMON
PLEAS.

Patrick J. Purcell.
Petitioner, Under

Vs Employers’
' Liability A
International Motor Co., Act.

Respondent.

Transcript of stenographer’s notes of evi-
dence taken in the above entitled matter, before
Hon. James C. Connolly, Judge of the Court

of Common Pleas, in the Union County Court
House, in the City of Elizabetii, New Jersey, on
the eighteenth day of December, A. D. 1916, at
11:00 a. m. 30

Appearances:

Francis J. Blatz, Esq., for the petitioner.
Isidor Kalisch, for the respondent.

WALTER L. BROWE, produced as a witness
°n behalf of the petitioner, being duly sworn,
on his oath, according to law, saith:

Direct examination by Mr. Blatz.

Q Mr. Browe, where do you live now? A
West Front street, Plainfield, New Jersey.
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Q Were yon in the employ of the Inter-
national Motor Company at the time Mr. Pur-
cell was employed there? A Yes, sir.

Q Do you remember the night of the acci-
dent? A Yes, sir.

Q Did you see the accident? A (Witness
nods head affirmatively.)

Q When Mr. Purcell came down from the
shafting—he was up on the platform, wasnt
he? A Yes.

Q When he came down what did you notice,
if anything? A A little blood coming out of
his mouth, all around his mouth.

Q Running out of his mouth? A Yes.

Q What did he do for that? A He went
outside to do some work out in the shop and
wash.

Q You say you were going about your busi-
ness? A Yes.

Q Did you see him after that? After the
accident? A Yes.

Q Where? A At my house.

Q Was he boarding at your house? A
Yes, he was.

Q That is when his wife was away? A
Yes, Sir.

Q Did you notice anything wrong with him
at your house? A My wife had to cut his food
up.

Q Why did she have to do that?

Mr. Kalisch. | object to that and move
it be stricken out.

Mr. Blatz. That is all right.
Q Did you notice anything with his arm?
A No, sir. Only he always carried it in his

40 pocket or in a sling.
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Q For how long after the accident! A
That I don’t know. He wasn’t there long. As
long as he carried there.

(Answer repeated by the stenographer.)

Q As long as he was with you he carried it
in the sling? A Yes, sir.

Q How long was he with you? A About
four weeks, | believe.

Q Did you see any of the teeth knocked out?
A No, sir; | didnt.

Q All you saw was the blood coming out of
his mouth after he came down from up above
there? A Yes. That is all.

Mr. Blatz. Cross examine.
Cross examination by Mr. Kalisch.

Q Your wife cut the food because he ' said
he couldnt cut it, is that right? A Yes.

Q He said he couldnt cut it? A Yes.

Mr. Kalisch. That is all.
Mr. Blatz. That is all.

JAMES H. PURCELL, produced as a witness
on behalf of the petitioner, being duly sworn,
on his oath, according to law, saith:

Direct examination by Mr. Blatz.

Q Mr. Purcell, you are the son of Patrick
Turcell, the petitioner. Do you remember the
day of the accident? A Yes, sir; | dont re-
member exactly the date; it was in October,
1914,

Q 1915. A vyear ago this October? A ’15.

Q Were you home? A | was residing in
Schenectady, New York, at the time.

10
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Q When did yon come to Plainfield! A |
came to Plainfield shortly after he came up
there on a visit and the time he was up there
he was complaining of his arm.

Mr. Kalisch. | move that be stricken out
as to the complaint made by the petitioner
I® to his son.
The Court. He must not tell what was
said.

A | was just referring to the facts leading
to my going to Plainfield.

The Court. You can tell what you no-
ticed or what you saw.

A He complained of pains—
Mr. Kalisch. | move that be stricken
20 out.

The Court. You cannot tell what he said.
Tell only what you noticed. What you ob-

served.

A | observed him, he had great difficulty in
moving his arm and he could not cut his food
properly at the plate.

Mr. Kalisch. | move that be stricken
out.

The Court. Why!

Mr. Kalisch. As calling for expert evi-
dence which a layman is not qualified to
give.

The Court. | will allow it to stand.

Mr. Kalisch. 1 ask an exception.

The Court. Yes.

Exception allowed, sealed accordingly.

30

Judge.
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A This was at my house in Schenectady.
The Court. Yes.
Q And he came down to Plainfield, he was

working and he got me a job in the Interna-

tional Motor Company, and in that way we both
moved from Mr. Browe’s house over to another
house where he and | roomed together. Dur-

ing that time he complained continuously of his
arm. .

Mr. KaUsch. | move that be stricken
out. "

The Court. It will be stricken out.

A That he could not cut his food at the
plate.

Mr. Kalisch. | move that be stricken
out. i i

The Court. 1 will allow it to stand.
Mr. Kalisch. Exception.
Exception allowed, sealed accordingly.

Judge.
A Well, his eye—notice it, | noticed it, |
couldnt observe it, although he complained. |
dont know the structure of the eye.
(Answer repeated by the stenographer.)
The Court. | will strike that out.

Q Did you assist your father in watching
as night watchman?
The Court. Yes or no?
A Yes.

Q Where? A In the old “Know (?)” ma-

chine works at Berkely avenue and North ave-
nue.

\
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Q Berkman street? A Berkman street.
Q And North avenne? A Yes.
Q Plainfield? A Yes, sir.
Q And that is where they had the automo-
biles stored? A Yes.
Q How many nights did yon assist him? A
10 Abont four. Not assist, relieved.
Q You relieved him? A Yes.
(Testimony repeated by the stenog-
rapher.)
Q What do yon mean by relieved him? A
He wasn’t there when | was there.
Q Did you ever go up to the warehouse or
storage room with your father?
Mr. Kalisch. | object to that question.
The Court. 1 will allow that.
Mr. Kalisch. | ask an exception.
The Court. Take an exception.
Exception allowed, sealed accordingly.

Judge.
A No.
Q Prior to the accident, did your father
have all his teeth?

30 Mr. Kalisch. | object to* that on the
ground that this witness says he wasn't
living at home.

The Court. | will allow the question.
Mr. Kalisch. 1 ask an exception.
Exception allowed, sealed accordingly.

Judae.

A As to having all his teeth 1 could not
49 positively state. But to my knowledge he al-
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ways had a good set of teeth. He never com-
plained of trouble with his teeth.

Q You notice where they are out now? The
teeth are out now? And that it is on the right-
hand side? A Yes.

Q Were those teeth out prior to the acci-
dent? A No.

Q When did you notice they were out
the first time?

Mr. Kalisch. | object to that on the
ground this witness’ testimony, states he
lived in an entirely different town. An-
other city, so that his testimony must be
nothing else but hearsay. And | therefore
move to strike out the question and answer.

The Court. Motion denied.

Mr. Kalisch. 1 ask an exception.

The Court. Yes.

Exception allowed, sealed accordingly.

Judge.
(Question repeated by the stenographer.)

A Well, we were rooming together about six
or seven weeks after the date of the accident.

Q Was that the first you had seen him? A
No, | had seen him, but | didnt notice; not
taken note of it.

The Court. Six or seven weeks after the
accident you saw that these teeth were
missing, is that it?

A Yes.

The Court. Now let me ask you a ques-
tion. Hadn't anything directed your atten-
tion during the six or seven weeks to the
condition of his teeth?

20
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*A Your Honor, | believe that you misunder-
stand me. | didn't—I hadnt been continuously
with him the six or seven weeks. Now, at the
time.of the accident or shortly after, approxi-
mately a few days he came to my home in Sche-
nectady on a visit. About four weeks after he
came home | went to Plainfield and obtained the
job.

By the Court.

Q What do you mean, after he came home?
A To my home in Schenectady.

Q Did he remain there when you came on
here? A No, he came back.

Q After four weeks? A After a couple of
days; he went on a week-end, from Saturday
until Monday. | believe it was Labor Day—
no he was up on Labor Day and he came np
later on for another week-end; just a couple of
days or so after the accident.

Q How long did he remain there? A Just
the week-end. Just over Sunday. Left Sunday
night.

Q He told you about the accident? A Yes.

Q Now, for six or seven weeks after the ac-
cident you hadn’t learned of the fact that his
mouth had been injured or his teeth knocked
out? A No.

Q You had learned all about the accident
otherwise, hadn’t you? A At the time he came
to visit me at my home he complained of his
shoulder or arm being wrenched.

Q You must not tell any of his conversation.
I will allow that to stand so much. You must
simply give us your observations. A After |
went to work in Plainfield and we went to room
together and board together at another board-
ing house, | observed that he had great difficulty
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In cutting steak at the table and | cut the steak
for him. That was due, | believe, to his arm.

Mr. Kalisch. Of course | am not object-
ing to the Court’s question, but | certainly
think the answer is entirely improper.

The Court. He has done answering my
questions. Of course he says now that he
noticed that when he came to Plainfield his
father could not cut his meat, and he cut it
for him. That is the only part of the ques-
tion that is pertinent. His beefsteak.

A | did not mean to infer that it was just
steak as the article of food, but in general his
meals, other than liquid. Now, I noticed shortly
after 1 had been living with him that when he
would look he would cock his head.

Mr. Kalisch. | object to this line of tes-
timony on the ground it is not proper re-
buttal testimony. That is proper on the
direct examination and it certainly does
not rebut anything that has been put in by
the defendant in this case.

The Court. | will allow it.

Mr. Kalisch. | ask an exception.

Exception allowed, sealed accordingly.

Judge.

The. Court. Yes, sir. The testimony in
the whole case is very unsatisfactory, and
therefore, 1 will allow this testimony and
any other testimony that will throw light
upon the condition of the petitioner at any
time following the injury.

A His head, as | said—when he would look
he would cock his head, and close one eye. That

"0
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James H. Purcell, cross.

was probably a week or so after 1 went to live
with him.

Q A week or so after he went to live with
him.  Then yon did not notice it from the time
yon started to live with him. It was a week or
more after yon went to live with him, is that it!
A | noticed his arm immediately.

Q I am not talking abont his arm. A
Abont his eye | paid no attention. That is, |
didnt notice it.

Q Didn’t notice for a whole week or more!
A | should say approximately abont a week.
Because we practically just went in to meals
together, and we went ont. | went ont nights
alone. Now did yon want anything?

The Court. That is all. Anything fur-
ther?
Mr. Blatz. Nothing further from me.

Cross examination by Mr. Kalisch.

Q Yon refer to the cutting of his meat when
yon were living at Browe’s house? A No.

Q At your own home? A No. At the
time | removed to Plainfield, Mr. Browe had no
extra accommodations for me so | went and got
another place.

Q Now, yon paid attention to his arm when
he came up to your house— A Schenectady.

Q Schenectady, and yon noticed it? A
Yes.

Q And that is all yon did notice, is that cor-
rect? A Yes.

Q And how many weeks elapsed before you
noticed the eye? A | should say abont five.

Q Abont five weeks before you noticed the
way he cocked his eye? A Yes.

Q And shut one lid down? A Yes.
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Q Which lid did yon see him shht dOWh? A
The right.

Q Yon shy yon noticed his teeth about six
or seven weeks after the accident? A YeS

Q Noticed the condition | mean. How
many teeth did yon notice Were out? A |
didnt look in his month, bnt i noticed from
here back (indicating the corner of his lip)
were absent.

Q Is he a pretty jolly person? Was he a
pretty jolly person? A When?

Q When he came np to see yon? A No.

Q Outside of the injury that yon say he
had? A No.

Q Yon saw him open his mouth np there,
didn’t yon? A | paid no attention.

Q Yon paid no attention to that and paid
no attention to his eye? Did you pay any at-
tention to his eye any time? Did yon notice it
when he is talking to yon? A | noticed it par-
ticularly, more..

Q You do notice that? A Yes.

Q What time would you relieve your father
at the watching? A | went there in his place.

Q | know. What time would yon relieve
him? A 1 didnt relieve him. That is not—
he worked on day shift and | the night shift.
He had the night shift, and he was unable to
go on the night shift, so | relieved him a bit
later; and | took his place when he was sup-
posed to take it.

Q In other words, instead of his being there
you were there? A Yes, sir.

H?t Were you here on Thursday, in court? A
art.

R
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Q Did you hear your wife say that you
went up there and helped him around the place
among the machines, watching— A | wasnt

Q Did you hear her say that? A 1 wasnt
here during her testimony.

Q Is that true? A | dont remember be-
ing there the same time that he was.

Q Well, that is not the fact, then, Mr. Fur-
cell? A 1 will correct my testimony—

The Court. He does not remember.

A He came up with me and instructed me
the first night.

Q It isnt a fact that three or four or two
or three occasions you helped him around and
helped him around watching? A No.

Mr. Blatz. 1 object to that. There is no
testimony to that effect.

Q Did you ever go down to the shop with
him? A Which shop?

Q Outside of that one occasion? That you
were watching? Did you ever walk down with
him? A No.

Q Did you ever go out with him at all? A
The first night.

Q That is the only time you ever walked out
with your father? A That is the only time |
was with him.,

Q | am not talking about down to the shop,
but was that the only time you have been on
the street with your father after the accident?
A No, no.

Mr. Kalisch. That is all.
The Court. Any further examination of
this witness, Mr. Blatz?
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Re-direct examination by Mr. Blatz.

Q Bid you say that you noticed his head to
the side? Carried on the side, and the'right
eye closed? A Yes.

Q Has he been carrying his head and clos-
ing his eye ever since the first time you saw
him up to the present time? (Question re-
peated by the stenographer.) A | believe
men he would want to distinguish or make

Q Prom the first time you noticed him carry-
ing his head on the side and his right eye lid
down, you remember when that was? A Yes.

Q Has he been doing that continuously up to
the present time? A To my knowledge, yes.

Q And you have been living with him con-
tinnously to the present time? A No. | lived
with him until about the first of March, nine-
teen hundred—

Q 19167 A 1916.

Q Have you seen him since that time? A
Yes, frequently.

Q And the condition and the manner in
which he carried his head, or closed eye, or lid
of his eye has been practically the same? A

Yes.
Mr. Blatz. That is all.
Mr. Kalisch. That is all.

Mr. Blatz. If your Honor please, that is
all. Unless we have this doctor. That is
«oe thing, about this doctor.

Mr. Kalisch. | rest my case.

Adjourned until December twenty-sixth,
A D. 1916, at 3:00 P. M.
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Decembeb Twenty-Sixth, 1916, Session,
3.0 P M

DR. VICTOR J. MRAVLAGf, produced as a
witness, on motion of the Court, being duly
sworn, on his oath, according to law, saith:

Direct examination by the Court.

Q Doctor, have you made an examination of
the arm and side of Patrick J. Purcell? A |
did, sir.

Q The gentleman whom | introduced to you
a short time ago? A Yes, sir.

Q Will you please explain to the court what
you found? A | undressed or rather had Mr.
Purcell undressed himself so that every part of
his body was entirely nude. | looked at the shape
of his arms and apparently there was no differ-
ence. | asked him what his disability was and
he said he could move his arm forward and
could not move it well backward and he could
not raise it. He stated that his fingers had been
useless, but that now two of them were all
right and the others he could not use. And
then he spoke to me about his eye and while |
looked into his eye | am not an expert in that
line, and therefore, have nothing to say on that
subject. . As far as his arm is concerned, the
measurements show no difference between the
right and the left arm. The appearance of the
arm does not show any difference on the right
side, on the injured side, from that of the
other side. The forearm shows no difference
on either side. He can open and close his
hand. He can move his fingers. Therefore, as
far as | know, | can say there is nothing to pre-
vent him from using his fingers. He can raise
his arm forward like this (indicating) and to
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bring it back like this (indicating). But lie said
he conld not bring it beyond this. But I took
his arm and moved it forward so that | took him
unawares and | raised his arm without any
trouble, although he maintained it hurt him.
| left the arm after | raised it and he didnt
drop it; he tried to take it down himself. It
shows the muscles concerned in the action of
raising the arm were undamaged because other-
wise the arm would have dropped after | lifted
it As far as | could see there is nothing the
matter with his arm nor with his hand on this
side, although he is of the opinion there is and
therefore he does not use the arm. He holds his
arm in this position and he uses the other arm
to dress and undress himself, but I think he
could use this arm freely. For instance, he
said he chnnot bring his arm forward like this
(indicating). And there is nothing to prevent
him from tying his necktie; but he is up like
this and he brings it up this way. There is no
reason why he couldnt, if he persuades him-
self he could do it. He said he straps his arm
on the side when he works. | can’t see any rea-
son for it and | dont believe he does. And I
dont see any reason for it. As far as the ex-
amination of the ram is concerned | think there
is absolutely nothing the matter with it. If he
does not use it, he either persuades himself that
he cannot. In other words, he has a hysteric
idea or else he is well aware that he can and for
reasons of his own he wont use it.

Q Now, doctor, did you examine his fingers
to ascertain whether they were stiff or not? A
I did He moves them freely. He shuts his
hand; he opens his fingers. There is absolutely
no difference in the action. He states that he
cannot distinguish whether a thing is round or
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Dr. Victor J. Mravlag, direct.

edged when he touched it. Of course, that is a
personal statement and | cannot make any test
in that direction because it all depends on his
personal ego, whether he will say he does or
whether he will say he dont.

Q Do you represent the defendant in the
case? A No, sir.

Q Nor the insurance company? A No,
neither.

The Court. That is all.

Mr. Kalisch. May it please your Honor,
did the doctor examine anything except the
arm?

The Court. That is all.

A It just strikes me while 1 would not act
as expert on the eye question | will testify to
this, that there are many people who have a
natural difference in the vision between one
eye and the other and when the two eyes do
not focus in the same way, then they will see
double and by habit they might throw one eye
out of looking double and use the other one. |
know because I am an example of it myself. |
see with my right eye because the strength of
vision is different in the two eyes; and so that
| am not double—troubled by double vision 1
ohce in a while throw my eye a little to the in-
side and stop at a distance where both eyes, of
course, have the same focus. And, therefore,
it does not interfere. But when | look at any-
thing near | see double.

The Court. That statement cannot he
considered by the court because there is
nothing on which it can be predicated by
the court.

Case Closed.
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Conclusions.
Filed January 29, 1917.

UNION COMMON PLEAS.

Patrick J. Purcell, 1
Petitioner, / Under Worh-
VS. Imen’s Com-
International Motor Com- / Vensa*lon Act.
pany, \VConclusions.

Respondent. 1

Codington & Blatz, attorneys for petitioner.
Kalisch & Kalisch, attorneys for respondent.
Submitted on briefs, January 25, 1917.

Connolly, J.:

The petitioner was in the employment of the
respondent, at its factory in the City of Plain-
field, on the twenty-first of October, 1915, and
sustained injuries on that day, which arose out
of and in the course of said employment. The
facts show that petitioner was engaged as a
machinist, and was fixing or tightening a set
screw in a fan, eight feet above the floor of
the factory, and told the foreman not to start
the motor which set the shafting in motion,
while he was tightening the screw. Notwith-
standing the warning given to him, the fore-
man set the machinery in motion, and in con-
sequence the petitioner’s arm was caught in the
shafting. The petitioner jerked himself back, in
an effort to save himself, before the machinery
wes stopped, and in doing so, knocked his head
and jaw against the box which held the journal.

20
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He was also struck with a belt lacing on the
right eye. The. testimony as to the extent of the
injuries is conflicting. The petitioner swears,
that he lost six.of his teeth; that he has lost
the power of his right shoulder; that all of his
right side is affected by the injury, to such an

IP extent that he is not able to raise his
arm above the level of the shoulder; that he can-
not work as formerly; that he has a double vision
of the right eye, one object being above the other,
when looking to the left, and when looking in any
other direction, he sees double; that he cannot
distinguish objects with his right eye, and that
the left eye is also affected. He also states, that
before the accident his eyesight was good.

I do not think there is any doubt as to the in-

20 jury the petitioner’s eye, but his testimony does
not satisfy me as to the loss of his teeth, and | am
convinced that the injury to his shoulder and
arm had fully disappeared before this proceeding
was instituted.

On the date of the accident to petitioner, a
Doctor Curry was called in to see him, and the
doctor swears, that he made a thorough examin-
ation of him; that he examined his head and body,
and found that his right arm was temporarily

IQ injured; that petitioner did not tell him that he
had lost any teeth, and that there was no indica-
tion that he had lost any teeth; that he attended
the petitioner for two weeks after the injury, and
that he never heard of any injury to the teeth.
This doctor further testified, that on the day previ-
ous to the hearing, petitioner called to see him,
and informed him then that he was all right, except
his eyes. The petitioner’s son says that his father
made a visit to his (the son’s) home in the State

4Q of New York, shortly after the accident, and in-
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formed Mm of his injuries, but did not inform Mm
concerning the loss of his teeth. The wife of the
petitioner swears, that she was away from home
at the time of the accident; that when she went
away on October 20, he had all of his teeth, and
that shortly after, when she returned home, she
found that he had lost them. It seems to me that
had the petitioner lost his teeth through the acci-
dent, he would have made the fact known to the
physician who attended him for two weeks fol-
lowing the accident, and it seems incomprehensi-
ble that such a serious injury, if it happened, did
not make itself manifest to the physician. The
fact that he did not inform his son as to the loss
of his teeth, goes to confirm the testimony of
the physician. In the face of this testimony, I
must reject the testimony of the petitioner and his
wife. | might also say, that the petitioner’s
daughter-in-law, testifies as to the effect of the in-
juries which petitioner sustained, but is silent as
to the loss of his teeth.

The injury to the shoulder and arm, were of
a temporary character. It appears that after
the accident, the petitioner worked for the re-
spondent as a watchman, but was aided in going
to and at his work, by his wife, and sometimes
by his daughter-in-law, because of his inability
to see well in the dark, even with the aid of a
lamp which he carried. It does not appear that
he was unable to do such work, from any other
cause. He left the employment as watchman of
fhe respondent, on the sixth day of January,
Mi16. | think he suffered from some disability
°ther than that of the eyes during this period,
foi on November 8th, 1915, he went to the re-
spondent’s physician, a Doctor Theimer at New-
aik He was undressed for an examination by
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that physician, and the latter swears, that his
right shoulder was higher than the other, due to
contraction, and that he was able to move his
arm, but was not able to put it behind his back.
It appears that the petitioner and the doctor
became very much angered at each other during
the examination, and in fact the examination was
never concluded. As to this part of the case, |
felt it necessary to call in another physician, Dr.
Victor Mravlag, of Elizabeth, who made an ex-
amination of the petitioner’s right arm and
shoulder and he testified that the petitioner is
not suffering from any injury in those parts of
his body, and that he has ability to move his
arm up and down, and left the impression that
the petitioner is feigning as to disability of the
arm and shoulder.

As to the eyes the testimony is convincing,
that the petitioner has sustained disability. Dr.
Frank C. Ard, the eye specialist, who impresses
me as a man learned in his profession, states
that he finds that the vision of the right eye is
effected to the extent of twenty one-hundredeths,
and his left eye to the extent of twenty-fortieths.
His first examination of the petitioner took place
on May 8th, 1916. At that time, petitioner car-
ried his head in a peculiar way, and the lid of
his right eye was partially closed, and his vision
in the right eye was very much contracted, and
there was a contraction of the vision of the left
eye. At a recent examination, he found the right
eye partially closed, and he noticed a scar in the
edge of the cornea of the right eye. The last
examination showed that the right eye was more
marked than before, and on December 12th, 1916,
he found practically the same condition existing,
and he fixes the disability of the right eye at
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seventy-five per cent., and that of the left eye
at fifty per cent.

Dr. Alfred Van Horne swears that he treated
petitioner first on December 15th, 1915, and
treated him three times after that. The last
time he examined him, was on December 12th,
1916. The first time he examined him, he found
a scar on the right eye itself. The last time he
examined him he found a small scar on the cor-
nea of the right eye, and found that the vision
of the right eye was twenty-one one-hundredths,
and the left eye, twenty-seventieths. He tested
petitioner for his double vision, and found the
damage or disability to be seventy-five per cent,
to the right eye, and fifty per cent, to the left
eye. On cross examination, the witness says that
he found one optic nerve paler than the other.

Dr. Dias, a witness for respondent, examined
petitioner’s eye on October 5th, and November
1st, 1916, and found no injury.

Dr. Lufburrow examined petitioner, and says
that the latter did not complain of his eyes the
first time, but did so complain the second and
third times he saw him. This witness says that
he examined an X-ray picture of the petitioner’s
head, and found nothing indicating an injury,
and advised petitioner to use his arm.

| doubt whether an X-ray picture would be
a good guide to such a delicate organ of the
body as the eye, and I am impressed with the
correctness of the testimony of Doctors Ard and
Van Horne, and am of the opinion that the dam-
age to the right eye is seventy-five per cent, and
that to the left eye, fifty per cent. There is noth-
ing in the testimony to indicate that the injury
or disability is of a temporary character, and |
anj left to conclude that it is permanent.
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In arriving at the amount of compensation
which should be awarded for the disability to the
eyes, | cannot adopt the provisions of the
schedule contained in the act for the loss of one
or both eyes. Nor does the percentage of the
disability affixed by the doctors, express the ex-
tent of the disability which petitioner has sus-
tained as a workingman. With a double vision,
the petitioner can never again work at his
trade, as a machinist, and must confine his em-
ployment to occupations that will never produce
anything more than a small compensation. It
seems to me that this disability amounts to near-
ly one-half of a total disability of both eyes.
Total disability to both eyes would call for
compensation for four hundred weeks, and in
this matter 1 have concluded to allow one hun-
dred and seventy-five weeks as the period of per-
manent disability. If the disability should dis-
appear before the expiration of the period so
fixed, the respondent may apply for a discon-
tinuance of the compensation; and in order to
determine whether the disability continues, the
petitioner must upon reasonable notice from the
respondent, at reasonable times and at proper
intervals, without expense to him, submit to
examination by physicians selected by the re-
spondent.

The temporary disability to the arm and
shoulder continued at least during the time that
petitioner worked for respondent, after the in-
jury. It appears that during that period the
petitioner received wages at the rate of $9.24
per week. His labor was worth something, and
the respondent chose to pay him for it, one-half
of the amount of his old wages. If he had been
able to do work of greater value, there is no
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doubt that he-would have been paid a larger
amount per week. As this amount was paid for
services, it is clear that he received nothing for
his disability during the period intervening be-
tween his injury, and January 6, 1916. He is
therefore entitled to compensation for temporary
disability for the same period, less the first
two weeks following his disability. All other sums
paid to him (amounting to $360.35) shall be de-
ducted from, the amount allowed as compensa-
tion.

A rule may be entered in accordance with
these conclusions.

The attorneys for the petitioner will be al-
loned one hundred and fifty dollars for services
in this matter, to be taken from the amount al-
loned the petitioner.

Costs will be taxed against the respondent.
Dated, January 29th, 1917.

JAMES C. CONNOLLY,
Judge.
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Determination of Facts and Rule for
Judgment.

Filed.
UNION COMMON PLEAS.

On Petition
for Compen-
sation, etc.,
under Em-
Vs, ployers’ Li-
ability Act.
Determina-
International Motor Com- tion of Facts

pany, and Rule for
Respondent.  jydgment.

Patrick J. Purcel 1,
Petitioner,

A petition having been filed in the above
stated matter, praying for the compensation to
which the petitioner may be entitled by virtue of
the terms and provisions of an Act of the Legis-
lature of the State of New Jersey, entitled *“An
Act prescribing the liability of an employer to
make compensation for injuries received by an
employee in the course of the employment, estab-
lishing an elective schedule of compensation and
regulating procedure for the determination of
liability and compensation thereunder,” ap-
proved April 4th, 1911, together with the several
supplements thereto and acts amendatory there-
of, and a time and place for the hearing of the
said petition having been fixed, and it appearing
to the Court that said petition and the order
fixing the time and place of said hearing have

40 been duly served upon the respondent on the 22nd
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day of March, 1916, and an answer having been,
filed by the said respondent, and the petitioner
and respondent having appeared on the 14th day
of December, 1916, and again on December 26,
1916, the date set for the summary hearing
herein, the petitioner being represented by Fran-
cis J. Blatz, of the firm of Codington & Blatz,
attorneys for the petitioner, and the respondent
by Isidor Kalisch, of the firm of Kalisch &
Kalisch, and the Court having heard the testi-
mony offered in behalf of the parties hereto and
counsel having been heard:

I do find and determine from the evidence

taken in this cause as follows to wit:

First. That the petitioner was on the 21st
day of October, 1915, in the employ of the re-
spondent in the capacity of a machinist.

Second. That at the time of the injury the
said petitioner received as wages in said employ,

eighteen dollars and forty-eight cents ($18.48)
per week.

Third. That on the 21st day of October, 1915,
while in the course of his employment, and en-
gaged in the work of machinist, the said peti-
tioner was fixing or tightening a set screw in a
fan, eight feet above the floor of the factory, and
while he was tightening the screw the foreman
set the machinery in motion, and in consequence
the petitioner’s arm was caught in the shafting.
The petitioner jerked himself back, in an effort to
save himself, before the machinery was stopped,
and in doing so, knocked his head and jaw
against the box which held the journal, and that
said accident arose out of and in the course of
the employment.

to
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Fourth. That the respondent herein had
knowledge of said accident, or that it has had
proper notice of the same.

Fifth; That as a result of the said accident,
the said petitioner sustained an injury to his
shoulder and arm, which were of a temporary
character, and permanent disability to both of
his eyes.

Sixth. The petitioner has received from the
respondent the sum of $360.36, which sum shall
be deducted from the amount allowed as com-
pensation.

Seventh. That the petitioner is entitled to
compensation for temporary disability from No-
vember 4th, 1915, to January 6th, 1916, viz: eight

2q weeks and three days, and for permanent dis-
ability to both eyes for 175 weeks, provided, how-
ever, that if the disability to the eyes should dis-
appear before the expiration of the period so
fixed, the respondent may apply for a discontin-
uance of the compensation; and in order to de-
termine whether the disability continues, the pe-
titioner must upon reasonable notice from the
respondent, at reasonable times and at proper
intervals, without expense to him, submit to ex-

30 amination by physicians selected by the re-
spondent.

Eight. That the petitioner is entitled to costs
in this proceeding.

It is therefore, on the day of
January, 1917, on motion of Francis J. Blatz,
attorney of the petitioner, ordered that judgment
final be entered in favor of the petitioner, Pat-
rick J. Purcell, and against the International
Motor Company, in the sum of $9.24 per week

40 for a period of 183 weeks and three days, be-

10
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ginning with the 4th day of November, 1915, less
the sum of $360.36, payments having been made
by the respondent to the petitioner, for which
it is entitled to credit; and also the costs of this
proceeding amounting to the sum of

It is further ordered that Codington & Elate,
attorneys for the petitioner be, and they hereby
are allowed, the sum of One Hundred and Fifty
($150.00) Dollars, as counsel fees herein, the
same to be paid by the petitioner out of the ac-
cumulated payments now due.
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Stipulation.
Filed July 10, 1917.

New Jersey Supreme Court

Patrick J. Purcell,
Petitioner-Defendant,

n Petition,
\&

I nternational Motor Com- iStipuIation.

pany,
Prosecutor-Respondent.

It is hereby stipulated and agreed, by and be-
tween the attorneys of the parties hereto, that
the above case, which was added to the Inst at
the June Term, Part Two of the Supreme
Court, shall he heard before Hon. James J.
Bergen, a Justice of the Supreme Court, in-
stead of Part Two of the Supreme Court as if
a Notice of Argument had been served within
fifteen days after Reasons filed, because of the
fact that the Court Stenographer has not, until
too late, prepared the transcript of the testi-
mony of the trial in the Common Pleas Court.

Dated, July 6th, 1917.

KALISCH & KALISCH,
Attorneys, of Prosecutor-Respondent.

CODINGTON & BLATZ,
Attorneys of Petitioner-Defendant.
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Reasons.
Filed June 7, 1917.

New Jersey Supreme Court

International Motor Com-
pany, a Corporation,
Prosecutor,
VS.
) On Certiorari.
Court of Common Pleas in and
for the County of Union; Reasons.
William B. Martin, Clerk of
said Court of Common Pleas,
and Patrick J. Purcell,
Defendants.

The prosecutor presents the following rea-
sons for seting aside the proceedings, deter-
mination and statement of facts, and judgment
brought before this Honorable Court by the
Writ of Certiorari in the above entitled cause:

1 Because the Trial Court erroneously and
improperly allowed compensation as for a tempo-
rary disability during a period of time wherein
the defendant was actually employed and in re-
ceipt of wages.

2 Because the Trial Court erroneously and
improperly allowed compensation as for a tem-
porary disability from November Fourth to
January Seventh, during which time the de-
fendant was actually working and receiving
wages.
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3. Because the Trial Court erroneously and
improperly allowed the defendant one hundred
and seventy-five weeks’ compensation as for a
permanent disability to his right and left eyes.

4. Because the Trial Court erroneously and
improperly found there was a permanent and
partial disability to the defendant’s right eye,
as the result of an accident occurring while in
the employ of the above named prosecutor; and
because the Trial Court made a similar finding
with regard to the defendant’s left eye.

5. Because the Trial Court erroneously and
improperly determined that inasmuch as there
was no proof as to the nature of the injury to
the right and left eyes, that he would find that
such injury was a permanent injury.

6. Because the Trial Court’s finding with
regard to the temporary and permanent dis-
ability is in divers other respects illegal, im-
proper and oppressive to the prosecutor.

KALISCH & KALISCII,
Attorneys of Prosecutor*
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Opinion.
Filed August 27, 1917.

NEW JERSEY SUPREME COURT.

VS.

Patrick J. Purcell,
Defendant.

Certiorari to review an order of the Union
County Court of Common Pleas awarding com-
pensation to a workman injured in the course
of his employment.

Argued before a single Justice as provided
by statute.

Kalisch & Kalisch, for prosecutor.
Codington & Blatz, for defendant.

The opinion of the court was delivered by
Bergen, J.

The defendant in certiorari was injured Octo-
her 21, 1915, while in the service of the prose-
cutor, by an accident which it is not questioned
arose out of and in the course of his employ-
ment. The proofs warrant an inference that
prior to the accident the defendant was serving
as a machinist, performing such work as his
foreman might direct, at a weekly wage of
$1848, and that after the accident he was con-
tinued in the service of the prosecutor as night
watchman at one-half of his former wages until
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January 6, 1916, when he was discharged for
incompetency; that thereafter the prosecutor
paid the defendant $9.24 per week until $360.36
had been paid when further payment was
refused. The defendant then filed a petition
under the Workmen’s Compensation act and

10 was awarded $9.24 per week for 175 weeks, for
permanent, partial disability of his eyes, and
eight weeks and three days for temporary dis-
ability of his arm, making a total of 183 weeks
and 3 days, subject to a credit for $360.36 paid
after January 6, 1916.

The prosecutor first urges that the allowance
for temporary disability was unauthorized be-
cause during the period for which the allowance
was made the defendant was able to work and

20 earn wages, and therefore there could be no
temporary disability. In other words, the claim
is that the temporary disability must be total to
entitle a workman to any compensation under
the statute. This is not a proper construction
of the statute for paragraph 11, as amended in
1913, P. L. 302 provides, “For injury produc-
ing temporary disability,” and this does not
require that a temporary disability must be a
total but provides for any disability of a teim
porary character, which to any degree impairs
the earning capacity of the injured person by
depriving him of the use of physical functions
existing before the accident, and in this case
compensation for the injury to the arm was
limited to the continuance of the temporary dis-
ability. The liability attaches when the acci-
dent happens and it can only be discharged m
the manner provided for in the statute. Nor
does the fact that the defendant was paid

40 wages by the prosecutor for services, of ,a less
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exacting character rendered after the accident,
affect the amount of compensation to be
awarded when the wages are paid for a service
of a different nature from that performed be-
fore the accident, and for a less wage, without
any agreement or understanding, if such an
agreement can legally be made, that such earn-
ings were paid on account of the compensation
allowable under the act. De Zeng Standard
Co. v. Pressey, 86 N. J. L. 469. The contention
of the prosecutor on this branch of the case
cannot be sustained.

The next point argued is that the reason given
by the trial court for awarding compensation
during 175 weeks for “ Nearly one-half of a
total disability of both eyes,” is not supported
by the evidence. There was testimony which
justifies the inference that the injury to the
eyes of the defendant reduced their efficiency
to at least one-half their normal capacity and
if the judgment is in any respect erroneous in
not fixing a greater time limit it would, to that
extent, be a loss to the defendant who does not
complain. The testimony shows that defendant
was a machinist; that his trade required good
eyesight and that since the accident which
caused the injury, and because of it, his eye-
sight is so deficient that he cannot pursue his
former trade. The defendant testifies that he
cannot distinguish, clearly, objects with his right
eye, except within a limited area, and that the
vision of his left eye is double, unless he turns
bis head to one side and covers the other eye.
The accident happened October 21, 1915, and
Doctor Ard, an eye specialist of known repute,
testified that he had examined the defendant’s
eye in May, 1916, and once or twice after that
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date, the last being December 12, 1916, two days
before the trial, and that the disability to the
right eye was two-thirds and to the left eye one-
half. This witness in answer to a question con-
taining the testimony of the defendant concern-
ing the physical condition of his eyes, inquiring
the extent of the disability which the defendant
suffered from the injury to his eyes replied, “A
Well, 1 think if these statements are all true
that | have made, that he is absolutely debarred
m-that is, at least as long as the disability
remains, he is unable to follow his trade.” This
and the other testimony in the case | think war-
rants the finding that the injuries to defend-
ant’s eyes amounts to “Nearly one-half of a
total disability of both eyes,” which is in effect
a partial, permanent disability.

The next point made is that the court based
the percentage of disability upon the character
of the work in which the defendant was engaged,
viz: machinist, and that this is contrary to
Bateman v. Smith} 85 N. J. L. 409. This is
founded upon the following statement by the
court. “The petitioner can never again work
at. his trade as a machinist and must confine
his employment to occupations that will never
produce more than a small compensation,” this
statement simply relates to the effect the injury
had on the earning capacity of the defendant,
and has no bearing upon the percentage of dis-
ability based upon the character of the person
or his work, as in the case last cited.

The next point is that there is no proof of
permanent disability but only temporary injury
to the sight of defendant’s eyes, and this is
rested in part on the following testimony of
Doctor Ard. “Q Doctor, what have yOu to



129
Opinion of Supreme Court.

say as to the permanency of the injuries
received by Mr. Purcell? A 1 dont know
whether they are permanent. | don’t believe
they are permanent, | think there is a chance
to recover, that is sometime or other. 1 cannot
answer that question.” And in answer to an-
other question he said, *“It might last from
three months to ten years, nobody knows,” and
when asked whether the injury was permanent,
replied 1'l don’t know.’” | think this evidence
with that of the defendant and the other testi-
mony in the cause justifies the finding that the
injuries were permanent within the meaning of
the statute. More than a year had elapsed
after the accident without any appreciable im-
provement, and from the testimony of the
defendant and the long continuance of the dis-
ability, an inference can be drawn that it is
probably permanent. Doctor Ard testified that
he could not tell whether it would be perma-
nent or not, but that it might last from three
months to ten years.

In view of all this evidence it would seem
that the extent of the permanency of the
injuries cannot now be determined, the present
indications being that they are permanent.
Whether the court in fixing the number of weeks
during which compensation should be paid for a
partial disability to both eyes of a permanent
character, reached a proper conclusion, was
not raised on the argument nor by the record,
and therefore that question has not been con-
sidered.

My conclusion is that under this record, con-
sidering only the questions raised and argued,
the judgment should be affirmed.
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Rule for Judgment.
Filed October 31, 1917.

NEW JERSEY SUPREME COURT.

International Motor Co., a

corporation, o
i Prosecutor On Certiorari.

VS, Rule for

Judgment.
Patrick J. Purcell,

Defendant.

The Court having inspected the transcript and
proceedings of the Court of Common Pleas, of
the County of Union, returned with the cer-
tiorari, the reasons for reversing the judgment
below, and heard the argument of counsel there-
in, and having duly considered the same, do or-
der that the judgment of the Court of Common
Pleas of the County of Union be in all things
affirmed with costs.

On motion of

(Signed) CODINGTON & BLATZ,
Attorneys for Defendant.
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Notice and Grounds of Appeal.
Filed September 21, 1917.

NEW JERSEY SUPREME COURT.

International Motor Com-
pany, a corporation,
Prosecutor-Appellant,
Vs, Notice of
Appeal.

On Certiorari.

Patrick J. Purcell, et al,
Defendant-Respondent.

To Codington & Blatz, Esgs.,
Attorneys of Defendant-Respondent.
Sirs:
Please Take Notice that the prosecutor-
appellant appeals from the entire judgment
entered in the New Jersey Supreme Court, to

the Court of Errors and Appeals, on the fol-
lowing grounds:

1 Because the New Jersey Supreme Court
erroneously and improperly affirmed the Union
County Common Pleas Court in allowing com-
pensation as for a temporary disability during
a period of time wherein the respondent was
actually employed and in receipt of wages.

2. Because the New Jersey Supreme Court
erroneously and improperly affirmed the Union
County Common Pleas Court in allowing com-
pensation as for a temporary disability from
November fourth, nineteen hundred and fif-
teen, to January seventh, nineteen hundred
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and sixteen, during which time the respondent
was actually working and receiving wages.

3. Because the New Jersey Supreme Court
erroneously and improperly affirmed the Union
County Common Pleas Court in allowing the
respondent one hundred and seventy-five weeks’
compensation as for a permanent disability to
his right and left eyes.

4. Because the New Jersey Supreme Court
erroneously and improperly affirmed the Union
County Court of Common Pleas in finding a
permanent and partial disability to the respond-
ent’s right eye, as the result of an accident
occurring while in the employ of the above
named appellant; and because the New Jersey
Supreme Court made a similar ruling with
regard to respondent’s left eye.

5. Because the New Jersey Supreme Court
erroneously and improperly affirmed the Union
County Common Pleas Court in determining
that inasmuch as there was no proof as to the
nature of the injury to the right and left eyes,
that, therefore, such injury to said eyes, was a
permanent one.

6. Because the New Jersey Supreme
Court’s ruling with regard to the alleged tem-
porary and permanent disability, was in divers
other respects illegal and oppressive to the
appellant.

KALISCH & KALISCH,
Attorneys of Prosecutor-Appellant.









