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New Jersey Court of Errors
and Appeals

IN CHANCERY OF NEW JERSEY

Between
Gardner Valve Manufacturing
Company,
Complainant,
and On Bill, etc. SO

John L. Halyburton and A mer-
ican Car and Foundry Com-
pany,

Defendants.

Bill of Complaint

To his Honor, Edwin Robert Walker, Chancellor
of the State of New Jersey:

Humbly complaining, shows unto your Honor
Jour orator, the Gardner Valve Manufacturing
Company, a corporation of New Jersey, located at
Hampton, in the County of Hunterdon, in said

tate, that John L. Halyburton, one of the above
named defendants, is the inventor of new and use-

n improvements in straight-way valves; that he
nmde application to the’Commissioner of Patents

the United States on or about May fourth, 40

30
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Bill of Complaint

nineteen hundred and nine, for the issuing to him
of letters patent for said invention, and on or
about the twenty-fifth day of October, nineteen
hundred and ten, letters patent for said invention
were granted to the said defendant, which letters
patent are No. 974,055, as by reference to the
records of the office of the Commissioner of Pat-
ents, in the City of Washington, or a duly authen-
ticated copy thereof, ready to be produced by your
orator when and where this Court may direct, will
more fully and at large appear.

Your orator further shows that prior to the is-
suing of said letters patent, and prior to the ap-
plication therefor and while said application was
pending your orator, in its corporate capacity
and through its stockholders and officers acting
for and on its behalf, from time to time, advanced
large sums of money to the said defendant, John
L. Halyburton, for the purpose of assisting him
in the perfection of his said invention and the
prosecution of his said application for a patent,
and that on or about the thirtieth day of January,
nineteen hundred and nine, in consideration of the
moneys thus advanced, and in the further consid-
eration of the issuing to him of common stock of

3Q your orator, and the advancement of further

40

moneys to the said defendant John L. Halyburton,
which advancements were then contemplated and
which actually were made, the said defendant
John L. Halyburton executed and delivered to
your orator the following contract or agreement
to assign his right in said invention and in said
letters patent when they should be granted by
said Commissioner of Patents:
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Bill of Complaint

“Tothe Board of Directors of
The Gardner Valve Manufacturing Co.,

Gentlemen:

| have pending applications for letters patent
of the United States upon a new and novel in-
vention for straight-way valves.

| hereby agree that if you will issue to me
7,996 shares of your common capital stock, I will
sell and assign to you such application and the
letters patent when granted and all improvements
| may hereafter make thereon.

Very truly yours,
JOHN L. HALYBURTON.

Jan. 30th, 1909.
Accepted Jan. 30th, 1909.

Frank Transue,

E. P. Baylor.”

That Frank Transue, who endorsed said agree-
ment as accepted, was president of your orator,
and the E. P. Baylor whose name is likewise en-
dorsed on said agreement as accepting it was the
chief financial agent of your orator in procuring
the moneys to advance on behalf of your orator to
the said defendant, John L. Halyburton, for the
purpose of prosecuting the perfection of his in-
vention and of his application for letters patent
for the same.

Your orator further shows that early in the
year of nineteen hundred and nine, your orator
with the full consent and with the active assist-
ance and co-operation of the said defendant and
at large expense to your orator, had prepared,

iq

20

R

printed and circulated an illustrated catalogue 40
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Bill of Complaint

with price lists and tabulated data and informa-
tion, which was styled, “ Catalog 1909, Gardner
Valve Manufacturing Co.,” advertising the Haly-
burton Valves, and in which your orator was de-
scribed as “ Manufactures of Halyburton Straight-

1Q Way Valves for power plants, manufacturing

20

40

and general engineering purposes.” And your
orator, through its officials and managers, had
a distinct understanding and agreement with the
said defendant Halyburton that your orator was
to engage in the manufacture of said invention of
the said defendant and was to have the exclusive
rights of the same, and become the owner and
controller of any patent rights therefor which he
might secure, and that the said defendant was to
become the owner of a large part of the capital
stock of your orator, as in said agreement above
set forth is mentioned.

And your orator further shows that afterwards,
arrangements were made for the manufacture of
a number of the straight-way valves invented by
the said defendant by outside parties pending the
making of arrangements for the erection of a
plant by your orator for the manufacture of said
valves by your orator directly, and money was
expended by your orator in the manufacture of
a few of said valves under the said defendant s
direction.

And your orator further shows that afterwards
in or about the year nineteen hundred and eleven,
at which time your orator did not know that.sai
letters patent tiad actually been granted to tlit
said defendant Halyburton, he, the said Hay-
burton, left Hampton, in the County of Hunter
don, and State of New Jersey, where he then re-
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Bill of Complaint

sided, and where your orator had its principal
place of business and office, with the understand-
ing on the part of your orator, through its officials,
that he would soon return to push forward the
matter of perfecting arrangements for the manu-
facture and sale of his said invention and the com-
pleting of arrangements for the erection of a plant
by your orator for the manufacture of said inven-
tion, and for the assignment to your orator of
letters patent when granted, and the issuing to
him of his proportion of capital stock of your
orator, as above set forth; but your orator shows
that it, through its officials, waiting in the expec-
tation that the said defendant Halyburton would
return for the purposes aforesaid, did not receive
any intimation or notice from him of any change
in his announced plans or any intention on his
paid to do otherwise than ultimately to carry out
the arrangement, as aforesaid, until some of your
orator’s stockholders and officers learned of his
relations in the American Car and Foundry Com-
pany, as hereinafter set forth.

And your orator further shows that it first
learned that the jsaid Halyburton had acted in dis-
regard of his agreement with your orator early
m the summer of this present year, nineteen hun-
dred and fourteen, when your orator received in-
formation, through the attention of your orator’s
officials being called to the catalog issued by the
American Car and Foundry Company, located at
Berwick, in the State of Pennsylvania, which
catalog is entitled as follows:



20

6
Bill of Complaint

“HALYBURTON VALVES
Patented October 25, 1910

Manufactured by
Valve Department

AMERICAN
CAR AND FOUNDRY CO.

Berwick, Pa.
U. S. A

For
POWER PLANTS, MANUFAC-
TURING and GENERAL
ENGINEERING PURPOSES.

1913
Pocket Edition.”’

as by reference to the said catalog, ready to be
produced when and where this Court shall direct,
will more fully appear; that the said catalog con-
tains an illustration of the Halyburton Valve,
which is hereto annexed, and your orator shows!
and charges that the said valve so advertised as
manufactured by the said American Car and
Foundry Company is the same invention secured
by the said letters patent which the said defend-
ant, for a valuable consideration, agreed to assign
to youi. orator as aforesaid.

And your orator further shows that the said
American Car and Foundry Company is sending
out letter heads containing a cut representing said

40 valve, and with the following printed thereon:



7
Bill of Complaint

* American Cae and Foundry Company

Valve Department
Sole Manufacturers under
Halyburton valve patents

J. L. Halyburton, Engr.
Sales Mgr.
Berwick, Pa.
Valves and
Fittings. I*

Your orator further shows that it. does not
know what arrangements have been made between
said defendant, John L. Halyburton, and the
i*aid American Car and Foundry Company for
the manufacture and sale of said straight-way
valves, but on information and belief charges that
some arrangement or contract has been made
whereby the said defendant John L. Halyburton
is paid by the said American Car and Foundry
Company for the privilege of manufacturing and
selling said patented straight-way valve, and that
the said American Car and Foundry Company
may> by reason thereof, claim some interest in
the said invention and in the letters patent there-
for, but your orator charges that by reason of the
premises aforesaid and the agreement given to
your orator by the said John L. Halyburton, as
above set forth, your orator became entitled to
an assignment of the interest of the said defend-
ant Halyburton in said invention and in the let-
ers patent therefor, and that any interest which

10

20

30

e said American Car and Foundry Company 40
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may have acquired in said invention or letters
patent therefor was acquired subsequent to the ac-
quisition by your orator of its rights in said in-
vention and letters patent, as aforesaid, and with
full notice thereof, and that any rights or interest
which the said American Car and Foundry Com-
pany may have in said invention or letters patent
is subject to the prior and paramount interest of
your orator therein.

And your orator further shows that the action
of the said defendant, John L. Halyburton, in en-
tering into a contract or agreement with the said
American Car and Foundry Company for the
manufacture and sale of said straight-way valve,
and pretending to give to the said company the
right to become the sole manufacturers of said
valve, is in fraud of the rights; of your orator in
the premises and in direct violation of the agree-
ment made by the said John L. Halyburton with
your orator, as aforesaid, and that he had no legal
or equitable right to confer upon the said Ameri-
can Car and Foundry Company the rights and
privileges which your orator on information and
belief believes; that the said American Car and
Foundry Company claimsin said invention and in
the said letters patent.

Your orator further shows it has ever since the
delivery to it of the contract ox agreement, as
above set forth, stood ready to issue and deliver
to the said John L. Halyburton the shares of its
common capital stock, as set forth in said agree
ment, upon the request made by him and upon
his tendering to your oartor an assignment of his
rights in the application for said letters patent
and in said letters patent; that said defendant
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has never requested that said stock be issued and
delivered to him and never tendered himself ready
to execute and deliver said assignment, but that
the matter was left in abeyance because the de-
fendant so suffered it to remain, and that the
whole matter would have been consummated at
any time when the said defendant Halyburton
would have requested or even suggested that it
be done, that he was and still is the vice-president
of your orator, and was and still is in a position
of influence and power in the organization of your
orator, so that he could at any time have said capi-
tal stock issued to him in return for his rights in
said invention, as he agreed should be done.

But your orator charges on information and
belief that the said defendant, John L. Halybur-
ton, designedly postponed the consummation of
said agreement until he could after having had
the advantage of the expenditure of large sums
of money by your orator, as aforesaid, in and
about perfecting his invention, and to secure the
issuing to him of said letters patent, make ar-
rangement with -some one else more advantageous
to himself and in utter desregard of and in fraud
of the legal and equitable rights of your orator
in the premises. :

And your orator further shows that it stands
ready at any time to issue said common stock to
the said defendant, John L. Halyburton, upon the
execution and delivery to it of an assignment of
the letters patent of said invention of straight-way
valve.

And your orator further charges that the manu-
facture and sale of said Halyburton Straight way

2Q

Valve by the said defendant John L. Halyburton, 40
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and the said American Car and Foundry Com-
pany, as aforesaid, is contrary to and in fraud of
the rights of your orator in the premises.

And your orator well hoped that the said John
L. Halyhurton would have complied with his obli-
gation to your orator to assign to it his rights in
said invention and letters patent therefor, as
aforesaid, as in equity and good conscience he
ought to have done.

All of which actings and doing of the said de-
fendant John L. Halyhurton and the said Ameri-
can Car and Foundry Company, are contrary to
equity and good conscience, and tend to the mani-
fest wrong, injury and oppression of your orator
in the premises.

In tender consideration whereof and forasmuch
as your orator is without adequate remedy in the
premises, at and by the strict rules of the common
law, and can only obtain relief in this Honorable
'‘Court where matters of this nature are properly
cognizable and relievable.

To the end, therefore, that the said John L
Halyhurton and the said American Car and
Foundry Company may, without oath, to the best
and utmost of their respective knowledge, remem-

3Q brance, information and belief, full, true and per-

40

fect answer make to all and singular the matters
aforesaid, and that as fully and particularly as
if the same were here repeated and they and every
of them distinctly interrogated thereto, and more
especially that they answer and set forth whether
any agreement or pretended agreement of assign-
ment of said letters patent has been made by the
said defendant John L. Halyhurton to the said
American Car and Foundry Company, and if s°
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the date of said agreement or pretended agree-
ment, and the consideration therefor, or whether
any other agreement or contract iii connection
with the manufacture and sale of the Halyburton
Straight-way Valve has been made between the
said defendants, and if so the nature of said agree-
ment, and the date thereof, and the consideration
therefor, and that the said John L. Halyburton
may be enjoined from making any assignment of
his 'interest in said invention or in any letters pat-
ent to any individual, firm or corporation other
than your orator, and that the said defendants
may be enjoined from disposing of any interest in
said invention or said letters patent -to anyone
ether than your orator, until further order of
vis Court, and that your orator may have such
further or other relief in the premises as thé na-
ture of the case may require and shall be agreeable
to equity and good conscience.

May it please your Honor, the premises consid-
ered, to grant unto your orator not only the state’s
writ of injunction, issuing out of and under the
seal of this Honorable Court, to be directed ,to
the said John L |Halyburton and the said Ameri-
can Car and Foundry Company, their servants,
agents and attorneys, restraining them and each
of them from assigning or in any wise disposing
of the said invention and said letters patent, or
any interest therein, to any person other than
your orator, until the further order of this Court,
but also the state’s writ of subpoena, issuing out
of and under the seal of this Honorable Court, to
be directed to the said John L. Halyburton and
the said American Car and Foundry Company,

10

20

30

commanding them and each of them by a certain 40
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Notice of Amendment to Bill

day and under a certain penalty therein to be em-
braced, to be and appear before your Honor in
this Honorable Court, then and there to answer all
and singular the said premises), and to stand to,
abide by and perform such order and decree
therein as to your Honor shall seem, meet and
shall be agreeable to equity and good conscience.

And your orator, as in duty bound, will ever

pray, etc.

Solicitor and of Counsel
with Complainant,
Trenton, N. J.

Notice of Amendment to Bill

IN CHANCERY OF NEW JERSEY

Between

Gardner Valve Manufacturing

Company,
Complainant,
and
John L. Halyburton and Amer-

ican Car and Foundry Com-

pany,
Defendants.

Take Notice that the complainant will, at the
hearing in the above stated cause, move to amend
the bill filed in said cause, by changing the first

40 paragraph in said bill to read as follows:
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Notice of Amendment to Bill

“Humbly complaining, «hows unto your Honor
your orator, the Gardner Valve Manufacturing
Company, a corporation of New Jersey, located at
Hampton, in the County of Hunterdon, in said
State, that John L. Halyburton, one of the above
named defendants, is the inventor of a new and
useful improvement in valves, for which letters
patent No. 902,291, were granted to said defendant
on or about October twenty-seventh, nineteen hun-
dred and eight, and of a new and useful improve-
ment in straight-way valves ; that he made appli-
cation to the Commissioner of Patents of the
United States on or about May fourth, nineteen
hundred and nine, for the issuing of letters patent
to him, for said patent, and that on or about the
twenty-fifth day of October, nineteen hundred
‘and ten, letters patent for said secondly mentioned
invention were granted to the said defendant,
which letters were No. 974,055, as by reference t6
the records of the office of the Commissioner of
Patents in the City of Washington, or a duly au-
thenticated copy thereof, ready to be produced by
your orator when and where this Court may di-
rect, and will more fully and at large appear.’

And that application will be made further to
amend said bill by inserting in the prayer of said
bill, immediately before the prayer for general
relief, the following words, to wit: “‘and that the
said defendant, John L. Halyburton, may be de-
creed to specifically perform the agreement to as-
sign to your orator said two letters patent, in
accordance with the terms of said written agree-
ment of January thirtieth, nineteen hundred and
nine, or if the Court should determine that such

10

20

30

decree for specific performance of said agreement 40
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Answer of American Car and Foundry Co.

for assignment of said letters patent should not
be made, that a decree be made that the said de-
fendant, John L. Halyburton, refund to your ora-
tor all sums of money advanced to him and paid
to him or for him, for the purpose of completing
and perfecting said inventions and perfecting the
application for letters patent therefor.”
Yours respectfully,

Solicitor and of Counsel
with Complainant.

Service of a copy of the foregoing notice of ap-
plication to amend, acknowledged this
day of February, nineteen hundred and fifteen.

Solicitor of Defendants.

Answer of American Car and Foun-
dry Co.

IN CHANCERY OF NEW JERSEY

Between I
Gardner Valve Manufacturing |
Company, /
Complainant, f

and > On BIll, etc.

John L. Halyburton and Amer- f
ican Car and Foundry Com-V
PANY, |

Defendants. |

The answer of the American Car and Foundry
Company, a corporation of the State of New
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Answer of American Car and Foundry Co.

Jersey, defendant, to the bill of complaint of
Gardner Valve Manufacturing Company, com-
plainant.

This defendant, answering so much and such
parts of said bill of complaint as it is advised it
is necessary or material for it to make answer "Q
unto, answering says:

It has no knowledge of the matters and things
set forth in said bill of complaint, except that it
admits that the defendant, John L. Halyburton
claims to be the inventor of new and useful im-
provements in straight-way valves, that he made
application to the Commissioner of Patents of the
United States on or about May 4,1909; for the is-
suing to him of letters patent for said invention,
that on or about October 25, 1910, letters patent 20
were granted to the said defendant John L. Haly-
burton, which letters patent are No. 974,055, as by
reference to the records of the office of the Com-
misssioner of Patents in the City of Washington,
or a duly authenticated copy thereof, will more
fully and at large appear, and that it admits that
it has issued from its works at Berwick in the
State of Pennsylvania the paper called catalogue
in the said bill of complaint and therein stated to
have been issued by this defendant, which adver- «q
tises the invention claimed to be secured by said
letters patent, and has sent out letterheads con-
taining a cut representing the said valve as’
stated in said bill of complaint, and that it has
made a contract with the said defendant John L.
Halyburton—hereafter set forth—whereby the
said defendant John L. Halyburton is paid by
this defendant for the privilege of manufactur-
ing and selling the straight-way valve claimed to 40
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Answer of American Car and Foundry Co.

have been invented by said defendant John L.
Halyburton, and that this defendant claims an in-
terest in said invention and the letters patent
therefor, and denies that such interest was ac-
quired with any notice of the alleged rights in
said invention and letters patent of the said com-
plainant or that the interest of this defendant is
subject to any prior or paramount interest of the
said complainant therein.

And this defendant further answering says that
on December 12, 1912, without any knowledge or
notice of any claim on the part of said complain-
ant or anyone else, upon said invention or the said
letters patent or the said defendant John L. Haly-
burton, this defendant entered into an agreement
with said John L. Halyburton, of which a true
copy, marked Schedule A,,is hereto annexed and
made a part hereof.

And this defendant further answering says that
by reason of the premises it is a bona, fide pur-
chaser for value of any interest in said letters
patent as secured by said agreement without any
notice or knowledge or any claim adverse to said
agreement, and it prays the same benefit and ad-
vantage of its position as a bona fide purchaser

2Q for value without notice as if it had pleaded the

40

same.

All of which matters and things this defendant
is ready to aver, maintain and prove as this Hon-
orable Court shall direct; and humbly prays to
be hence dismissed with its reasonable costs and
charges in this behalf most wrongfully sustained.

A merican Car and Foundry Company,

By Clarence Price,
Vice-President.
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Answer of American Car and Foundry Co.

Attest:
Wm. N. Hagar,
Secretary.
(Seal)
Collins & Corbin,
Solicitors for and of Counsel with
Defendant American Car and
Foundry Company.

State of New York, )
County of New York. j SS:

The answer of the defendant the American Car
and Foundry Company was taken this 30th day
of November in the year Nineteen hundred and
fourteen, before me, under the common seal of
said corporation, as by itsi seal, thereto affixed, ap-
pears.

CARL M. HERBERT,
Master in Chancery of New Jersey.

SCHEDULE A

Agreement, Mmade this 12th day of December,
1912, between American Car and Foundry Com-
pany, a Corporation of the State of New Jersey,
(hereinafter called the “ Car Co.”) and John
Halyburton, of Hadden Heights, New Jersey,
(hereinafter called “ Halyburton™):

Halyburton is the owner of certain U. S. Let-
ters Patent covering inventions or improvements
relating to the manufacture of valves, and of cer-
tain application for U. S. Letters Patent relating
t° the same subject-matter.

"q

20

30
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Answer of American Car and Foundry Co.

Schedutle A annexed hereto and made part
hereof is a statement of said patents and appli-
cation for patents now owned or controlled by
Halyburton.

Halyburton has requested Car Co. to undertake
the manufacture of valves? both generally and
under the patents now and that may hereafter be
owned or controlled by Halyburton and has
agreed, if Car Co. shall accede to said request, to
give to the Car Co. the right to operate under his
patents as hereinafter specified and his services
in connection with the exploitation and develop-
ment of such business.

Car Co. is not now engaged in or equipped for
such manufacture but is willing to engage therein,
and for that purpose to equip its Berwick, Pa,
plant a department (hereinafter in this agreement
called the *Valve Department”) for the manu-
facture-of such articles, and to engage in and con-
tinue the manufacture thereof provided the opera-
tions of the Valve Department shall result in a
satisfactory profit to Car Co.

Therefore in consideration of the premises and
of the covenants and agreements hereinafter con-
tained Halyburton and Car Co. agree:

First . Halyburton agrees to, and does hereby,
give and grant unto Car Co. the exclusive right to
manufacture, use and sell and to cause to be manu-
factured, used and sold, articles and devices em-
bodying the inventions and improvements (any
and all) covered or intended to be covered by the
letters patent and application now owned or con
trolled by Halyburton (specified in Schedule A an-
nexed) and covered or intended to be covered by
any and all letters patent or application there-
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fore that shall hereafter be made, owned or con-
trolled by Halyburton. So long as Halyburton
shall remain in the employ of Car Co. (either un-
der this present contract or under any renewal or
modification thereof or otherwise) Car Co. shall
be under no obligation to pay any sum whether
for license, royalty or otherwise soever for the
exclusive right so hereby granted it.

If hereafter Car Co. shall for any reason dis-
continue the operation of the Valve Department
then it shall re-assign to Halyburton the exclusive
right under Halyburton % present and future pat-
ents and applications hereinabove by him granted
to it.

If Halyburton’s employment by Car Co. shall
be terminated either at or prior to the expiration
of the five-year term hereinafter specified, the ex-
clusive right hereinabove granted to it by Haly-
burton shall continue—but it shall be on the basis
of the payment by the Car Co. to Halyburton. of
a royalty equal to one-half percent ("% ) of the
net selling price (delivered F. 0. B. cars Berwick,
Pa.) of all such articles as it shall manufacture
embodying the inventions or improvements cov-
ered by the said patents and application.

Halyburton agrees, as and when requested so
to do, to execute and deliver to Car Co. such fur-
ther instrument or instruments as may be reason-
ably required by Car Co. for the purpose of rec-
ord in the Patent Office or elsewhere, evidencing
the grant of right under said patents and applica-
tions hereinabove made.

Second: Car Co. agrees to equip, at its Ber-
wick, Pa. plant a department for the manufacture
of articles or devices covered by the letters patent
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or applications now or hereafter to be owned or
controlled by Halyburton.

While it is intended that, if conditions warrant,
this Valve Department shall undertake the manu-
facture of all articles embodying the inventions or

jg improvements covered by the patents and applica-
tions now and that hereafter may be owned or con-
trolled by Halyburton, and while Car Co. agrees
to use reasonable effort for the development and
expansion of the business of the Valve Depart-
ment, nevertheless™ its obligation hereunder is
limited to the equipment of a department adapted
for the manufacture, under Halyburton ’s Patents,
of gate valves running in sizes 2y2 inches to 24
inches. It is the understanding also that the oper-

2Q ations of the Valve Department shall not be con-
fined exclusively to the manufacture of articles
or devices embodying the inventions and improve-
ments of Halyburton, but may be, if Car Co. so
elects, extended to the manufacture of other
articles—its obligation being that it will, within
the limits specified in this agreement, operate said
department so as to take care of such demand for
articles and devices covered by said patents and
applications of Halyburton as shall be created by

gO its own or Halyburton’s efforts.

Third : Car Co. hereby employs Halyburton to
aid it in connection wdth the Valve Department so
as aforesaid to be equipped and operated by it,
for the time, at the compensation, and upon and
subject to the conditions hereafter stated, viz:

Q) The term of Halyburton’s employment
shall be for the period of five years (5) from Jan-
uary 1st, 1913. Car Co. shall have the right how-

40 ever, to dispense with Halyburton’s services at
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any time within said five-year term if said services
shall not he in all respects satisfactory to it, or
if it shall be found after reasonable effort that
the valve department cannot be operated on the
basis of the return to Car Co. of a satisfactory
profit resulting from such operations, or if Haly-
burton shall fail in the performance of any of the
agreements made by him.

(2) The services to be rendered by Halyburton
shall be (substantially) as selling agent for the
product of the Valve Department.

As such selling agent Halyburton shall employ
such agents or agencies as to him may be advis-
able, subject to the condition that such agents or
iagencies shall at all times be satisfactory to Car.
Co.

Halyburton shall, during the period of his em-
ployment, give Car Co., as such sales manager
of the product of its Valve Department, the ex-
clusive benefit of his time, effort and services;
and shall not, during said period, engage directly
or indirectly in any other business or employment
whatsoever.

The prices at which the output of the Valve
Department shall be sold shall be as shall from
time to time be fixed by Car Co. Prices as so
fixed shall be subject to revision not oftener than
once every three (3) months, but in any such re-
vision of prices Car Co. shall at all times protect
Halyburton with respect to tenders actually made
and negotiations actually pending at the time of
such revision.

(3) Halyburton’s compensation shall be as
follows: For the year commencing January 1st,

10
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1913, he shall receive a salary at the rate of Two 40
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hundred and fifty dollars ($250) per month, from
which amount he shall defray all expenses con-
nected with his selling agency except expenses in-
curred for travelling and advertising, which, if
and when approved by Car Co., shall be defrayed

h[,tduring the year 1913, Halyburton shall have
procured and placed with the Valve Department
orders accepted by Car Co. for the manufacture
of articles embodying the inventions or improve-
ments covered by his patents and applications
aforesaid in such quantities and at such prices as,
on the basis of the commission of iy2 per cent
hereinafter specified, would have been sufficient
to produce the equivalent of Two hundred and
fifty dollars ($250) per month during said year;
,and if, through lack of equipment or otherwise, the
Car Co. shall have been unable to fill such orders,
then Halyburton shall be entitled, after the expi-
ration of the year 1913, to have continued the said
salary of Two hundred and fifty dollars ($250)
per month until such time as the Valve Depart-
ment shall be so equipped as to be able to pro-
duce on orders placed with it by Halyburton and
accepted by Car Co., a monthly output of such
articles as, on the basis of the said commission
of 1y2 per cent, would produce for Halyburton
in commissions at least Two hundred and fifty
dollars ($250) per month. And for the remain-
der of the term of his employment Halyburton
shall receive as his compensation a commission
equal to iy> per cent of thenet selling price (de-
livered f. 0. b. Berwick, Pa.) of articles embody-
ing the inventions or improvements covered by

40 his said patents and applications manufactured
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at the Valve Department and ,sold to consumers.
The commission shall be based on sales actually
made and shall be deemed earned when goods sold
are paid for. flalyburton shall defray all ex-
penses connected with his selling agency except
expenses incurred for travelling and advertising
which, if and when approved by Car Co., shall be
defrayed by it. Adjustments with respect to
amounts due Halyburton as commissions hereun-
der shall be made monthly.

A merican Car and Foundry Company,

By (sgd) W. 0 Dickerman,
Vice President.

(Sgd.) J. Hatyburton. (Seal)
20
SCHEDULE A
Number. Title Granted.
902,291 Valve. Oct. 27 1908

974055  Straightway Valve Oct. 25,1910
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IN CHANCERY OF NEW JERSEY

Between 1
Gardner Valve Manufacturing |
10 Company, |
Complainant, [

and \ On Bill,etc.
John L. Halyburton and Amer- j
ican Car and Foundry Com-\

pany, |
Defendants. /

The answer of John L. Halyburton, defendant,
2Q to the bill of complaint of the Gardner Valve Man-
ufacturing Company, complainant.

This defendant answering so much and such
parts of said bill of complaint as he is advised it
is necessary or material for him to make answer
unto, answering says:

He admits that (on October 13th, 1906), the
Gardner Valve Manufacturing Company was in-
corporated, whether it is still a corporation he
does not know. He admits that he is the inventor

3Q of new and useful improvements in straightway

valves; that he made application to the Commis-

sioner of Patents of the United States on or about

May 4th, 1909, for the issuing to him of letters

patent for said invention, and that on or about

the 25th day of October, 1910, letters patent for

said invention were granted to him, which letters
patent are No. 974,055.

He denies that the said complainant in its cor-

40 porate capacity or through its stockholders or
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officers: acting for and on its behalf or otherwise
at any time advanced to him any money for the
purpose of assisting him in the perfection of his
said invention and the prosecution of his said ap-
plication for a patent. He admits that he signed
the paper writing copied in said bill of complaint
and therein styled a contract or agreement, but
denies that it was delivered to said complainant
or that it was based on any such consideration as
is stated in said bill of complaint in that regard;
and he submits to this Honorable Court the de-
termination of the legal effect of said paper writ-
ing, He admits that at the date of said paper
writing Frank Transue was president of said com-
/plainant. He denies that E. P. Baylor, as agent
of said complainaiit or otherwise, advanced any
money to this defendant for the purpose of prose-
cuting the perfection of his invention or of his ap-
plication for letters patent for the same.

He admits that early in the year 1909 there was
prepared, printed and circulated an illustrated
catalogue with price lists and tabulated data and
information, which was styled “ Catalogue 1909,
Gardner Valve Manufacturing Co.” advertising
the Halyburton valves and in which said company
was described as “ Manufacturers of Halyburton
Straightway Valves for power plants, manufac-
turing and general engineering purposes/ ’ and
that he assisted and cooperated in the prepara-
tion thereof. He does not know at whose expense
the same was prepared, printed and circulated,
but denies that the expense was large. He admits
that there was an understanding, but not an
agreement, with this defendant, except condition-
ally as hereinafter stated, that said complainant

20
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was to engage in the manufacture of said inven-
tion and was to have the exclusive rights of the
same and become the owner and controller of any
patent rights therefor which he might secure, and
that he was to become the owner of some of the
capital stock of said complainant. He denies that
the said paper writing constitutes such an agree-
ment.

He admits that afterwards arrangements were
made for the manufacture of a number of the
straightway valves invented by this defendant by
outside parties pending the making of arrange-
ments for the erection of a plant by said complain-
ant, for the manufacture of said valves by said
complainant, but that no money was expended in
such manufacturing by said complainant, the
valves having been billed by the manufacturers
directly to certain companies who desired to use
the same and having been paid for by said com-
panies. He says that the patterns for said valves
were made under the direction of the defendant
and paid for by him.

He admits that afterwards in or about the year
1911 this defendant left Hampton aforesaid where
he then resided and where the complainant’s certi-
fication stated it was to have its principal place
of business and office, but did not in fact conduct
any business there or elsewhere, but says that
there was no such understanding on his part, or
so far as he knows, on the part of said complain-
ant or its officials, that he would return to Hamp-
ton aforesaid for the purpose stated in said bill
of complaint, or for any purpose, and says that
there was no reason for said complainant to ex-
pect his return to Hampton aforesaid for such
purpose or otherwise.
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He denies that he gave no notice to said com-
plainant of his plans or intentions. He does not
know whether at the time he so left Hampton said
complainant knew that said letters patent had
been granted.

He admits that in the year 1913 such a catalogue
as is referred to in said bill of complaint is is-
sued by the American Car and Foundry Company
was so issued, and that the valve therein adver-
tised is the same invention secured by »aid letters
patent. He does not know when the said com-
plainant or any one interested therein first re-
ceived information of this defendants relations
with the American Car and Foundry Company or
of the issue of said catalogue. He denies that he
ever agreed to assign said letters patent to said
complainant, except conditionally as hereinafter
set forth.

He admits that the American Car and Foundry
Company has sent out letterheads containing a
cut representing said valve and with the notice
printed thereon set forth in said bill of complaint.

He admits that a contract has been made be-
tween him and said American Car and Foundry
Company whereby he is paid by said company for
the privilege of manufacturing and selling said
patented straightway valves, and that the Ameri-
can Car and Foundry Company claims (and has)
an interest in said invention and in the letters
patent therefor, but denies that by reason of any-
thing stated in said bill of complaint or other-
wise the said complainant is entitled to an assign-
ment of the interest of this defendant in said
invention and the letters patent therefor, or that
the interest which the said American Car and
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Answer of John Halybnrton

Foundry Company lias acquired in said invention
or letters patent therefor is subject to any prior
or paramount interest of said complainant there
in, or that there is any such prior or paramont
interest, and he denies that the said American Car
and Foundry Company had any notice of claim by
the said complainant in said invention or letters
patent.

He denies that his contract with the American
Car and Foundry Company is in fraud of said
complainant or in violation of any agreement
made by him with said complainant, or that he
had no legal or equitable right to confer on the
said American Car and Foundry Company the
rights and privileges which he has conferred upon
them.

He denies that he postponed consummating the
arrangement embraced in the said paper writing
of January 30, 1909, and says that the delay in
such consummation was altogether due to said
complainant or those controlling it, and he de-
nies that the said complainant has ever been able
to carry out the conditions hereinafter mentioned
upon which stock was to be issued to this defend-
ant and his patent when granted was to be as-
signed to said complainant.

And this defendant further answering siays that
the complainant incorporated for the sole purpose
of locating an industry in said Town of Hampton,
where said E. P. Baylor resides, and was pro-
moted by him for the benefit of his interests in
said town. The capital stock of the proposed com-
pany was fixed at $300,000, in 12,000 shares of the
par value of $25 per share—4,000 shares pre-
ferred and 8,000 shares common. Said Baylor
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agreed that he and his friends in the vicinity of
Hampton would take preferred stock to the ex-
tent of $20,000 for cash, which would be placed in
bank to the credit of said complainant, and would
massist this defendant in placing the rest of the
preferred stock, and the paper writing copied in
said bill of complaint was signed by this defend-
ant on the express condition that the entire pre-
ferred stock contemplated should be disposed of
for cash. The subscriptions secured by said Bay-
lor did not exceed $6,000, and all that was ever
raised by .said Baylor was $3,200 in cash and
$61.24 in merchandise. Nothing whatever was
raised after August 11th, 1909, and all the money
that was raised was spent in promotion expenses.
Said Baylor also agreed ho secure a manufac- m
turing site from the Delaware, Lackawanna &
Western Railroad Company in Hampton afore-
said, and certain concessions from the Central
Railroad Company of New Jersey. This was
never done, but later said Baylor and others
formed a company for the manufacture of silos
and acquired said site for that purpose, but this
proved a failure and this defendant was never in
any way concerned therewith. The enterprise for
which said complainant was incorporated Yvas
abandoned, and this defendant’s application for
patent and all papers connected therewith, which
*had been entrusted to said Baylor for safekeeping,
were by him handed over to this defendant who
then sought to make his invention elsewhere. In
February, 1911, after the attempt to locate an in-
dustry in Hampton had been abandoned by all
interested, this defendant left Hampton in the
hope of finding an opening in some other place. 40
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In April, 1911, with the full knowledge and ap-
proval of all persons who had become interested
in the proposed enterprise at Hampton, he en-
deavored to start a business in Pennington in this
State, and afterwards in Trenton Junction in this
State, but without success. On September 30,
1910, the patent was issued to this defendant. This
defendant still continued his endeavors to make
some business arrangement to render his inven-
tion available, and his whereabouts was always
known to Mr. Frank Transue, the president of
said complainant, and others who had been inter-
ested with him in the proposed enterprise at
Hampton aforesaid. These persons all knew of
this defendants endeavors to make some business
arrangement that would render his invention
available to him. Finally, on December 12, 1912,
this defendant entered into an agreement with the
defendant American Car and Foundry Company,
a corporation of New Jersey, a true copy of which
agreement is hereto annexed, marked Sched-
ule A, and hereby made a part of this answer.
Said American Car and Foundry Company had
no knowledge whatever of any claim upon him or
upon his invention or the letters patent therefor
on the part of said complainant and this defend-
ant says that no such claim did in fact exist.

And this defendant further answering submits
that the said complainant in and by its said bill
of complaint has not made or stated any case
entitling said complainant to any relief against
this defendant; and he prays the same benefit and
advantage as if he had demurred to said bill of

complaint.
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All of which matters and things this defendant
is ready to aver, maintain and prove as this Hon-
orable Court shall direct, and humbly prays to
be hence dismissed with his reasonable costs and
charges in this behalf most wrongfully sustained.

COLLINS & CORBIN, 10
Solicitor for and of Counsel
with the Defendant,
John L. Halyburton.

Testimony

IN CHANCERY OE NEW JERSEY

Between
Gardner Valve Manufactur-
ing CoMjPANY,
Complainant,
and
John L. Halyburton, et al.
Defendants.

Before. His Honor, Vice Chancellor Stevens.

Mr. Linton Satterwaate and Mr. Robert H. Mc-
Carter, for the complainant.

Mr. Gilbert Collins and Mr. Frederick P. Whit-
aker (of the New York bar) for the de-
fendants.

Transcript of shorthand report of the evidence .
given upon the trial of the above stated cause, on
Wednesday, April 14th, 1915, at Chancery Cham-
bers, Newark, New Jersey. 40
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JOHN D. STAPLES, sworn:

Direct-examination by Mr. McCarter:

Q Yon live where? A. Hampton, New Jer-
sey.

Q. Do you hold any position in the Gardner
Valve Manufacturing Compay? A. Secretary.

Q. I show you a minute book, and ask you if

t that is the official minute book of that company?

30

(Jo

A. Yes,-sir.

Mr.. CollinsHe "has proved that to be
the bcok of minutes; that is as far as you
can go.

Mr. McCarter: Yes, and I am now going
to have him read some resolutions, and per-
haps offer the entire minute book. | will
first offer the entire minute book.

Mr. Collins: I'object to that, without
time to examine it. | do not know whether
the proceedings of this company after the
alleged contract with Mr. Halyburton, the
defendant, are relevant or not, until I ex-
amine them; | do not quite like to have the
book offered as a whole;”! think the usual
custom is to prove the book, and then call
attention to the parts they desire, to read
in evidence, and perhaps | would have no
objection to that, but I do not like to have
the whole book considered as offered un-
til we have a chance to examine it.

Mr. McCarter: This is an action for

f specific performance of an agreement made
between a Mr. Halyburton and the com-
plainant company. The object of the offer
is to show to the Court the fact of the in-
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corporation of the company, which indeed
is admitted; the fact that certain resolu-
tions were passed prior to the acquiring of
the interest, whatever that be, by the Amer-
ican Car & Foundry Company in the pat-
ents, which ratify and show an acceptance
of the assignment set out in the bill of
complainant; and then the further fact
that prior to the commencement of this
suit a resolution was passed putting the
company in an exact position to conform to
its side of the bargain that had been made
with Mr. Halyburton, by tendering the
stock, putting itself in a position on rec-
ord to tender him the stock that he, un-
der the agreement, was entitled to. There
is nothing secret in the thing, and | only
offer it as a matter of convenience, and I
am only going to read the portions which
| think bear an the issues.

The Court: Well, there is no substan-

la

20

tial difference between you and Mr. Col- e

lins.

Mr. McCarter: No; | have nothing in
here to conceal.

The Court: Let the book be marked,
and Mr. McCarter will then read such parts
of the minutes as he relies upon.

Mr. Collins: Subject to my objection as
to its competency.

Marked Exhibit C-I.

Mr. McCarter: | will call the Court’s
attention briefly to the certified copy of the
certificate of incorporation that appears
here, in which the incorporators appear to

30
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be John L. Halyburton, one of the defen-
dants, for sixteen shares; D. W. Burrell,
for twelve shares; E. P. Baylor, for twelve
shares; provides for common and prefer-
red stock. The minutes of the organiza-
tion—

Mr. Collins: Won't you state the amount?

Mr. McCarter: Yes. The authorized is-
sue of stock is $300,000 divided into twelve
thousand shares, of the par value of $25
each.

The Court: Is this a New Jersey cor-
poration?

Mr. McCarter: Yes, New Jersey company
Of said stock four thousand shares shall
be preferred, and the balance of eight
thousand shall be common.

Mr. Collins: And the preferred is of a
certain character.

Mr. McCarter: The preferred stock
may be issued as and when the board of di-
rectors shall determine, and shall entitle
the holder thereof to receive out of the sur-
plus or net earnings, and the corporation
shall be bound to pay thereon, as and when
declared by the board of directors, a divi-
dend at the rate of but never exceeding six
per centum per annum cumulative from and
after the first day of January, 1907, pay-
able yearly, half yearly or quarterly, be-
fore any dividend shall be set apart or paid
on the common stock..

Mr. Collins: Did you state the date of
that certificate of incorporation?

Mr. McCarter: | will state it, Judge.
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October 10th, 1906, filed the 13th of Oc-
tober, 1906, with the Secertary of State.
The organizing meeting sjeems to have
taken place in the month of October, 1906,
attended by Mr. Halyburton, and the other
subscribers to the certificate. Mr. Frank 10
Transue, of the secretary of State office, is
elected president; Mr. Halyburton is elec-
ted vice-president and general manager;
Mr. Baylor is elected treasurer, and Mr.
Staples, the gentleman on the stand, is elec-
ted secretary, and the minutes are signed

by him. A resolution is passed, in accor-
dance with Section 22 of the Corporation
Act, making an assessment of one hundred
per cent upon the shares of stock sub- 20
scribed for, and that said subscriptions
may be deemed to be made by cash or by
(property.

Mr. Collins: Did you give the date of
%hat organization meeting, |1 have forgot-
en.

Mr. Satterwaite: 1906 was the year.

Mr. McCarter: On January 30th, 1909,
there appear minutes of a special meeting
of the Board, at which Messrs. Baylor, 30
Halyburton and Transue, the three direct-
tors, were present, and the minute shows
the entry of the following matter: “The
secretary presented the following commun-
ication received from Mr. E. P. Baylor: To
the Board of Directors of The Gardner
Valve Manufacturing Co., Junction, N. J.
Gentlemen: | beg to advise you that |
have advanced from October 13, 1906 to 40
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January 30,1909 to pay the current expen-
ses of your company, moneys to the extent
of $3200 and in consideration of these ex-
penditures 1 would be willing to accept an
issue of preferred stock of your company
to the extent of the moneys advanced. |
have annexed to this communication an
affidavit to the effect that this amount has
been advanced. Very truly yours, (sign-
ed) E. P. Baylor, dated January 30,1909.”

The record then proceeds: “ On motion
of John L. Halyburton the Board of.Di-
rectors was authorized to issue 128 shares
of Preferred Stock of the Company to E.

P. Baylor, in consideration of the moneys

so advanced. At this juncture John L.

Halyburton retired from the meeting.
“The secretary then presented the fol-

lowing communication received from John

L. Halyburton: To the Board of Directors

of The Gardner Valve Manufacturing Co.
Gentlemen: | have pending applications
for letters patent of the United States, up-
on a new and novel invention for straight
way valves. | hereby agree that if you will
issue to me 7,996 share of your Common
Capital Stock, I will sell and assign to you
such applications and the Betters Patent
when granted, and also all improvements |
may hereafter make thereon—"

Mr. Collins:  “Also” is not in the bill.

Mr. McCarter: That is what is here.
“And also all improvements | may here-
after make thereon. Very truly yours,
John L. Halyburton. January 30th 1909.”
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The record further discloses the follow-
ing motionOn motion of Frank Tran-
sue, the proposition of John L. Halyburton
was accepted and the Secretary directed
to notify him that when the actual assign-
ments covering all patents issued and ap- 1Q
plied for at the date of this meeting were
made to the corporation there would be is-
sued to him or such persons as he might
nominate, common capital stock of this
company amounting to 7996 shares. On
motion of E. P. Baylor the meeting was ad-
journed.”’

Q  Before passing on to the further record, Mr.
Staples, | will ask you if you have with you the
original assignment, a copy of which appears in 20
the minutes? A. | have. -«

Q. Will you produce it?

Mr. McCarter: The answer denies it
was delivered to the company; admits the
execution of it.

A. (Produced.)

Mr. McCarter: | offer that.

Mr. Collins: | object to this as incom-
petent. Your Honor sees what it is. It is
an offer, agreement—call, it what you like 30
" | agree, if you will issue to me so much |
will sell and assign, and at the foot of it,

“ Accepted January 30,1909. Frank Tran-
sue, E. P. Baylor.” It appears that those
two gentlemen, and Halyburton, the three,
were the directors of this company; it is a
communication addressed to the board of
directors, an acceptance by two members
individually; they have now attempted to 40



iq

20

30

40

38
John D. Staples—Direct

make an acceptance of it by the board of
directors, sitting in their corporate capaci-
ty, by this minute that they have intro-
duced; but it lacks the requirement, what
has been read lacks the requirement of law
with regard to the purchase of property
by the issue of stock; there has to be some-
thing more than this acceptance ojf the
offer of Mr. Halyburton; there has to be
a valuation put upon the property, and an
agreement to purchase the property and
issue stock therefor, which is lacking here.

There is no action by the board of di-
rectors valuing these patents at this en-
ormous sum, and the instrument itself that
is offered, standing by itself, is incompe-
tent to bind this company or to bind llaly-
burton. It can only be received, if at all,
in connection with the corporate action.
Mr. McCarter very well perceived that, but
he offered the corporate action first. |
submit the paper, as a paper, is incompe-
tent as evidence, and that the corporate
action that is there recited on the minutes
does not comply with the requirements of
our statute.

The Court: Well, the minutes do not
contain anything but a copy of the offer
by Mr. Halyburton; that copy would not
bind Mr. Halyburton unless it were shown
that the original was lost or missing, and
consequently in order to prove the offer leg-
ally they have to offer the original paper
which is signed by Mr. Halyburton himself.
| do not know whether his signature has
been proved.
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Mr. Collins: 1 will assent to that being
his signature.

The Court: Assuming that this is his
signature it is his original offer. Now it
may be that they will have to show some
other things in connection with this offer,
they will have to show a valid agreement
by something more than the mere action
of the board of directors, but this is a step
toward proving their case, and it seems to
me that the evidence is competent with a
view of enabling them to prove their case;
I do not see how they could prove their
case except in this way; it may be that they
will have to go further, it does not prove
the contract necessarily, but it proves an
agreement; now it may be that that agree-
ment is incapable of enforcement for the
i easons you have stated, or for other rea-
sons, but in order that the question may be
before the Court at all they will have to
prove the formal agreement; the effect of
it will be a different matter. 1 think that
paper is unquestionably competent.

Marked Exhibit C-2.

The Court: The word ‘‘accepted’>may
or may not have any effect, but certainly
the contents of that paper, before you come
to the word *“accepted” are a necessary
parr or tneir proof.

Mr. McCarter: | call the Court’s at-
tention to the resolution which says: “ On
motion the proposition was accepted.”

Q. Where did you get this document. Exhibit
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0-2, Mr. Staples; did Mr. Halyburton deliver it
to you? A. No; this was turned over to the com-
pany by the president, Mr. Transue.
Q. At the time of this resolution—A. Mr.
Transue had that in his possession, and it was
jg turned over later.
Q. You got it later from Mr. Transue? A. Yes.
Q. I notice that by this resolution, which | have
just read, the secretary was directed to notify
Mr. Halyburton that when the actual assignments
covering all patents issued and applied for at
the time of this meeting were made to the com-
pany there would be issued to him, Halyburton,
or such person as he might nominate, common
capital stock of this company amounting to 7,996
2Q shares; was any such notice given to Mr. Haly-
burton? A. | think, yes.
Mr. Collins: Q. You think, yes, A. | have no
copy of it.

Mr. Collins: Then | object.

The Court: What is the par of the
shares?

Mr. McCarter : Twenty-five dollars.

Mr. Collins: | object to his statement
that he thinks a notice was given, of which

30 he has no copy.

Mr. McCarter: | did not say it was in
writing or not; | asked him if there was
any notice given.

A. Notice was given, | can answer that.

Mr. Collins: | object to any evidence of
its contents.

The Court: Well, Mr. McCarter will go
on and show how the notice was given.

40 Q. You say notice was given to Mr. Halybur-
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ton? A. Notice was given to him, yes, but | have
no copy of thé writing.

Q. Was it in writing? A. | couldn’t say.

Q. Did you see Mr. Halyburton immediately
after the meeting? A. Yes.

Q. Did you tell him of the action? A. Yes, sir.

Q. Where was Mr. Halyburton, as a matter of
fact, at the time the resolution that | have just
read was put and passed? A. He was in Mr.
Baylor’s office downstairs.

Q And after the adjournment of the meeting
you all got together again, did you? A. Yes.

CROSS-EXAMINATION by Mr. Collins:

Q. Mr. Staples, when was this minute signed
John D. Staples, which appears on a separate
sheet of paper, pasted on to one of the pages of
the book, written? A. Why, immediately after
the meeting.

Q. What do you mean by “immediately”? A.
Why, it may have been a day or two.
sug' Who did this typewriting? A. Mr. Tran-

Q. And it was pasted in the book within a day
or two after January 30th, 1909? A. Yes.

Q And signed by you at that time? -A. Yes,-

i, was mailed to me, and signed by me at that
time.
Q That has not been put in since? A No, sir.
Q. When you say some notice was given to Mr.
Halyburton of what the Board had done, do you
mow whether or not it was in writing? A. That
1 could not say.
Q. Whai is your opinion? A. | told him about
alter the meeting, downstairs.
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Q. What is your opinion as to a written no-
tice? A. | couldn’t say, | don’t know whether
one was given.

Q. But you jtold him of it personally? A. Yes,
told him downstairs, personally.

Q. You say you received this Exhibit C-2 from
Mr. Transue later; when? A. | cannot say.

Q. As near as you can? A. Oh, possibly—
couldn’t give any definite answer.

Q. It was years after 1909, was it not? A. Well,
I cant say that it was, | don’t know; it was after
1909 but I cannot say just when it was received.

Q. You cannot say it was not years after, can
you? A. No, | cannot say.

Q. It has on the foot of it “ Accepted January
30, 1909” and signatures under that; in whose
handwriting is “ Accepted January 30, 1909” ? A.
Mr. Transue’s.

Q. And the first signature under it “Frank
Transue” is in his? A. Yes, sir, that is his writ-
ing.
gQ. In whose handwriting is the signature “E.
P. Baylor”? A. That is Mr. Baylor’s handwrit-
ing.

%. Do you know when those signatures were
made? A. They were signed at the same date
the meeting was.

Q, Mr. Baylor is in the coal business, I think
at Hampton, is he not?

Mr. McCarter: 1 do not suppose that is
cross-examination; we will admit he is.

A. Yes, he is in the coal business.

Q. He was at that time? A. Yes.

Q. You were then and have been since a clerk
in his employ? A- Yes, sir.
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Q. What did yon tell Mr. Halyburton after the
meeting from which he retired! A. | cannot an-
swer that question, I don’t remember.

Q. Well, why do yon then say yon gave him no-
tice of the meeting! A. | couldn’t say the exact
words, | called his attention to the minutes and
read it to him, | couldn’t say what | said to him.

Q. You said the minutes had not been written
until a day or two after! A. They were written
on paper and re-copied on the typewriter.

Q. You mean rough notes! A. Yes,

Q. Where are they! A. | cannot answer that;
Mr. Transue took them with him.

Q. You do not know what was in those minutes!
A. | know they were exact copy of the minutes,
because | read them over as soon as they were
returned.

Q. Now what did you tell Mr. Halyburton! A. |
can’t say, I cant remember back that far.

t

RE-DIRE,CT-EXAMINATION by Mr. McQarl
ter:

Q. You said you had the resolution there or the
draft of the resolution, manuscript draft, at the
time you spoke to Mr. Halyburton about it!

Mr, Collins: I did not understand him
to say so,

A. The original resolution offered.

Mr. Collins: | understood him to say he
had rough minutes.

Q. I understood you to say a little while ago that
you had, and either read to or showed to Mr.
Halyburton, the rough draft of that resolution
that has been offered in evidence here, is that
Hght! A. Yes, sir.
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Mr. Collins: That is not what yon said,
s it?

Mr. McCarter: Exactly what he said.

Mr. Collins: 1 beg pardon, | did not so
understand it; He said that he had read
him the minutes which he had in some
rough draft. That is what | understood
him to say.

RE-CROSS-EXAMINATION by Mr. Collins!

Q. Who took down these minutes? A. | took
them down.

Q. Well, from what, from some verbal state-
ment? A. From the meeting | attended the
meeting myself.

Q. So you said. Did somebody make a motion?
What did you write down; where did you get the
data to write down these rough minutes; from a
verbal motion by somebody? A. Oh, yes, verbal
motion, except those that are marked ‘iresolu-
tions.””

Q. I do not know what you mean by that. It
says here in these minutes “ On motion of Frank
Transue the proposition, etc. was accepted” ? A
They were verbal motions.

Q. So Mr. Transue made a verbal motion, the
tenor of which you noted in rough minutes you
were keeping? A. That is right.

Q. And Mr. Transue took those rough minutes
with him and had this page written in typewrit-
ing? A. Yes.

Q. And a day or two after brought it back to
you and you signed it and pasted it in the book?
A. He mailed them back.



45

John D. Staples—Re-cross

Q. Now there was no resolution offered but
a mere motion which was formulated in the rough
minutes?

Mr. McCarter: Well, if you make that
distinction.

Q. A verbal motion formulated by you? A.
From what?

Q. It says here (handing witness book)—A.
“Motion of Frank Transue,” is that the one you
refer to?

Q. Yes. A. That is a verbal motion.

Q. You formulated it according to the way he
stated it? A. Yes.

Q. Is that what you showed Mr. Halyburton,
that is your rough minutes? A. Yes, sir.

Q. Why did you do that? A. Because | wanted
him to have notice of it.

Q You were directed by the motion to notify
him of something that it stated; didnt you un-
derstand that to be a written notice? A. It does
not say so.

Q | am asking you what you understood? A.
| didnt understand it to be no such thing, if I
did I would have written it out.

Q. Do you say you did write it, or not? A. |
don’t remember writing it, if I did he has a copy
of, if I wrote it.

Q. Did you read those minutes to him, or did
you simply say to him “*Your offer has been ac-
cepted”? A. | don’t know.

iq,
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|
ELSWORTH P. BAYLOR, sworn:

Direct-examination by Mr. McCarter:

Q. You live where? A. Why, Hampton, New
Jersey.

Q. Have you always lived there? A. Yes, sir.

Q. What is your business? A. Lumber and
coal.

Q. Where is Hampton? A. Fifty-six miles
from New York, and | suppose about fifty-one
from here, along the Central Railroad of New
Jersey and the D. L., &W.

Q. In Hunterdon Oonuty? A. Yes.

Q. When did you first meet Mr. Halyburton?
A. In August, 1906.

Q. At that time did he state anything to you
with regard to an invention of his, the straight-
way vales? A. He came to Hampton in company
with Mr. Morton and Mr. Lepper and a gentle-
man by the name of Woodward | think; he was
then simply looking for a site to manufacture,
that is all he wanted, that is all he said anything
about.

Q. How soon after that visit did you become
acquainted with the fact that he claimed to be the
inventor of a valve? A. Very soon.

Q. What statement did he make, touching his
invention, to you? A. Well, he said he had a good
valve.

Q. Did he undertake to define the characteris-
tics, its mechanical features, to you? A. Not to
any great extent; | wouldn’t know anything aoout
it anyway.

Q. Did he express any view of the value of this
invention? A. Oh, yes, he said it had great value.
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Q. Did he undertake to put in dollars and cents
the value?

_ IMr. Collins: Objected to as immater-
ial.

A. | don’t know what was said about that.

The Court: | think that his statement
as to its value is evidence against him; it
may not be evidence against the company,
but as he is a defendant, it is evidence
against him.

Mr. Collins: Well, the witness says he
doesn’t remember anything that was said.

Q. What I want to get at is, was there anything
said by him touching the value of this invention,
and before coming to that perhaps I will ask you
this: did he say anything as to how for the in-
vention had been patented? A. He told me, yes,
that he had the patent at that time.

Q He had the patents at that time? A. Yes;
a little later he told me he didn’t have them.

Q. Was there anything characteristic of this
valve, that he spoke of, that gave it, as he said, a
peculiar value? | want to get this before the
Court, because subsequently you acquiesced in a
resolution issuing a large amount of stock, and
the question is how you got at the value of this
vave? A. Well, he said it would develop into a
very valuable proposition, and develop our whole
community, and for that reason we went into it,
trom an industrial standpoint.

Q. Well, I am not asking you whether you went
into it from an industrial standpoint, or whether
it would develop your whole community, but what

am getting at is, it appears by the resolution
area(*y in evidence that a large amount of stock,
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seven thousand nine hundred and some shares
twenty-five dollars a share, was ultimately pas-
sed,,to be issued as an equivalent for the complete
transfer of these patents; how did you reach that
figure? A. What was he to get?

Q. The number of shares he was to get; how
did you reach a value? A. What determined his
value in the thing?

Q. Just pay attention to my question. Did you
draw up figures and have him come down to
7,996? A. There wasnt anything of that kind
done at all; he fixed it just as he wanted it.

Q. The figurtes 7,996 were his figures? A. Yes.

Q. When did he reach his figures? A. Wihen the
company was. organized, | think.

Q Now ¢here had been issued or subscribed
for forty-four shares by the subscriptions to the
certificate of incorporation? A. Yes.

Q. That added to »the 7,996 share completed the
whole authorized capital stock, did it not? A
Yes.

Q. At whose suggestion was the authorized cap-
ital stock of $300,000 fixed? A. By his own.

Q. By his own? A. Yes.

Q. Did he say anything with regard to the re-
lation between the amount $300,000 and the ulti-
mate value of these patents; did he say anything
about that? A. He said that he wanted the
number of shares so that he would control the
company.

Q. And did he say anything about the value of
the patents? A. All he ever said was that were
very valuable, that is all he said.

Q. After you got acquainted with him, and the
fact that he had this invention or this patent,
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how soon did the formation of the company fol-
low? A. After he came to Hampton you mena?

Q. After you got into this patent question? A.
Well, he came there in August, and | think the
company was organized in October.

Q. At whose suggestion was the formation of
the company? A. | cannot remember about that,
it is too far back.

Q. | see that you and Mr. Halyburton and a Mr.
Burrell signed the certificate of incorporation ; un-
der whose legal supervision was the certificate of
incorporation prepared? A. Prank Transue.

Q. He is an assistant in the office of the Sec-
retary of State? A. Yes, and a lawyer.

Q And a friend and acquaintance of yours? A.
Yes, worked for me some time.

Q. Who was the counsel of the company? A.
Frank Transue.

Q | notice that at a meeting held on the 30th
of January, 1909 a communication from you tb
the company was read, stating that to pay the
current expenses of your company you had ad-
vanced moneys to,the extent of $3200. Do you
recall that communication? A. Yes, very well.

Q Was that in fact true? A. Yes, sir.

Mr. Collins: Objected to, that is calling
for a conclusion. Under the law, stock of
a corporation of New Jersey can be issued
only for cash, and here they issue it to him,
it is said for the current expenses of the
company, so the resolution states. If they
are going to stand upon that stock issue as
having any bearing” in this controversy,
. .~which vseems tq jme doubtful, they must
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.may judge whether or not this stock is-

sued to him was within the statute. The
recital in that document is that he advan-
ced for current expenses.

The Court: Who had advanced?

Mr. Collins: This gentleman, and that
he thereupon had some stock issued to him;
he only subscribed for, | forget how many
shares, and now they issue him more, and
say that it was done to reimburse him for
the current expenses of the company, and
Mr. McCarter’s question is: had you ad-
vanced for the current expenses of the com-
pany this money. | submit that is not
proper. If it is relevant to this controver-
sey he must state what they were.

The Court: The question is whether or
not this company got the money.

A. Ninety-five per cent of it, your Honor, went

Q. Wait a moment.

Mr. Collins: That is exactly my point. |

think it will develop,, if your Honor should
rule that he must state what it is, that the
company did not get it.
The Court: Well you can cross-examine)
if this witness states on direct-examina-
tion that he gave to the company a cer-
tain amount of money to pay the expenses
of the company, you have the right to cross-
examine on that.

Q. How did those advances happen to be
made? A. Mr. Halyburton had no means, and |
suppose that probably ninety per cent, eighty-five
per cent went to his own personal expenses, keep-

40 ing him, etc, and so on.
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Q. Wait a minute you talk too fast? A. I will
go slower.

Q. How did the expenses happen to he advan-
ced by you, just state the circumstances? A.
How did | happen to do it?

Q Yes. A. To keep the thing going until Mr.
Halyburton could raise sufficient money to carry
out his proposition.

Q. His proposition was what? A. To raise a
lot of money and build a plant at Hampton.

Q. After you got the plant built what would be
manufactured in the plant? A. Valves.

Q. This agreement of January 30, 1909 was
part of that plan? A. Yes, to protect us, in a
way.

Q. When did you commence making your ad-
vancements? A. October 3d, 1906.

Q. Have you the dates and the amounts you ad-
vanced? A. | have them right here, if they will
allow me to use them.

Q. Yes. A. October 3d, 1906—

Q. Just run down the list? A. | advanced for
some time at the rate of $25 a week—not $25 a
week, | advanced $25 for every other week, and
Mr. Lepper advanced $25.

Q You advanced $50 a month to Halyburton?
A. Yes, at first.

Q That was salary to him? A. Yes.

Q. And what was he to do for this salary? A.
He was to go on and raise money to build a
plant.

Q. Qo on with your advancements? A. | paid
October 3d, 1906, | paid the month of October,
$50; December | paid—well, 1 paid more than
that in December.
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Q. State what you paid? A. | paid $100 in De-
cember, $105.

Q. For the same purpose? A. Yes, same pur-
pose. '

Q. Go on? A. And in January | paid $50; in
February | paid $80; March $100.

Q. All for the same purpose? A. Oh, yes, han-
ded to Mr. Halyburton; In April, $105; in May
$100; June it looks like $70; July, $150; August;
$75; September, $55; Now let me see, Septem-
ber $100; about $100; in October about the same
thing; November about the same thing, and it
went on that way until August 1st, 1908, at about
the same rate, when $2237 were advanced.

Q. Then down to August, 1908, you had given

2Q to Mr. Halyburton? A. $2237.50.

30

Q. And he was in the employ of the company
as general manager? A. Yes.

Mr. Collins: | object, he has not said
so; there is nothing of the kind in the min-
utes.

Mr. McCarter: | beg your pardon, you
are mistaken about that.

Mr. Collins: Nothing has been read.

Mr. McCarter: Yes, general manager.

Mr. Collins: And Mr. McCarter is lead-
ing the witness too much. This was nine-
teen hundred and six, and this minute—
which | had forgotten—was in nineteen
hundred and eight, August twenty-sixth,
nineteen hundred and eight. What | ob-
ject to at present is 'the leading character.

/ (After some discussion.)
Mr. Collins: | was about to make an

40> objection, and | suppose it is up to me to
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speak. | have not made the objection to
the relevancy, but | have said that if rele-
vant the evidence that is being introduced
here is incompetent, and | am criticising
my friend Mr. McCarter’s questions as
leading and putting in the mouth of the wit-
ness thiiigs he has not said. Mr. .Baylor
said that he had advanced money, so much

a month, to Mr. Halyburton for him to
raise money to build a plant there in Ham
pton some such expression as that, and Mr.
McCarter frames a question to say: was
this given to him as salary as general
manager, and my ear did not happen to
catch the “general manager” before, but
when | looked at the book I found that was 2qg
in 1908,"and these payments were made in
1906 and 1907, and | think the question
should not be leading.

The Court: If it is all material to show
the lending of money either to Mr. Haly-
burton or to the company, the witness
should state just what he did. What did
you do, did you have a transaction with
the treasurer of the company, or did you
have a transaction with Mr. Halyburton 30
direct?

Mr. Collins:  Your Honor notices that
some of the payments were before the com-
pany was formed.

By the Court: Q. Was that the fact? A. |
was treasurer of the company, Mr. Halyburton
was vice president and general manager;
the money was advanced of course to aid him in
carrying out his schemes, plans, whatever you 40
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might call them, and it was charged up to.the
company; he used it to pay his personal expenses,
etc.

By the Court: Q. It came out of your pocket? A
Yes.

By the Court: You handed it to Mr. Haly-
burton? A. Yes.

The Court: Now we understand the
fact; what the legal inference may be is a
different question.

Mr. Collins: | move to strike out that
part of the answer that speaks of him as
general manager at a time prior to his be-
ing general manager.

The Court: 1 do not know whether he
was general manager before it appears on
the minutes or not.

Q. Mr. Baylor, what efforts, so far as you
know, at that time was Mr. Halyburton making
toward the securing of the necessary cap-
ital for this factory to be constructed? Did he
pretend he was making efforts? A. Yes, he said
he was, was going around to see different people,
he said he had all sorts of promises, was going
to get it, in fact he told me on one or two occas-
ions it was practically settled.

Q. In August, 1908, do you recall any transac-
tion that occurred about then? A. | remember
very well the whole thing. In August, 1908, |
told Mr. Halyburton that | advanced $2337.50,
that | thought it was about time we had some se-
curity, and would not go any further, I said to
him “You failed in all your undertakings, you
havent been successful, you never raised a dol-
lar”; he said the trouble was this, he never had
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any of the valevs made, consequently they were
not on the market, and he simply could not get
capital to go on with his scheme to build the
plant and manufacture the valves, he said if he
could only raise about three thousand dollars he
could have some catalogues gotten out—and there
is the catalogue—and have some valves made,
then he would go to some manufacturer and have
them to manufacture them and he would sell
them; of course he was general mana-
ger, and he would sell them ito the
trade, and the difference between the selling
price and cost price would be turned over to the
(xardner Valve Manufacturing Company, and
then in case—I told him, I said, “I think I can
raise the money for you, | think | can raise it for
you, if you will show some disposition on your
part to raise something.” The understanding
was this, | agreed to put up two thousand dol-
lars, the first two thousand dollars; | then said
to him if he showed a disposition to raise five hun-
dred, all right, we will go ahead; he told me he
saw his brother-in-law, and in fact he promised
to put up the five hundred; then | talked to Mr.
Transue and he said he would put up five hun-
dred; that made the three thousand dollars; then
he agreed to sign that agreement, which you have
there, turning the valves over to the company.

% Had he made any oral agreement previous
to that?

Mr. Collins: Objected to as irrelevant.

A. Niot prior to that time, that was all; the
faith that |—

Q. Wait a minute. Prior to August, 1908 had
there been any oral understanding or arrange-
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merit with Mr. Halyburton as to the rights that
the company when formed would have in these
patents? A. | cannot remember about that. Just
put that question again, will you?

Q, (Question read.) A. I don’t remember any-
thing, no, I can’t remember anything .

Q. What was said in August, 1908, at the time
you had this talk about his assigning to the com-
pany his interest in these patents? A. That took
place just outside of my office, and he then and
there agreed to sign thatagreement. | told him
I was a man of moderate means, | couldn’t go on
with this thing unless | had some protection, he
hadn’t done anything he agreed to, hadnt been
able to carry out liis promises that he made, and
he said he would sign that agreement.

Q. Was the agreement then in writing? A
No, not yet.

Q. What did he say he would do? A. He said
he would sign.

Q. Sign what? A. An agreement protecting
us in a way.

Q. After that conversation did you advance
any more moneys? A. Yes, | commenced to ad-
vance on September first on the $2,000.

Q. You spoke of a catalogue; was it at that time
that he spoke of the necessity of a catalogue? A
Yes.

Q. And was a catalogue then and there pre-
pared? A. Yes, gotten out by the Hobson Print-
ing Company of Easton.

Q. | show you catalogue, is that it? A. That
is the catalogue.

Mr. McCarter: | offer that in evidence.
Marked Exhibit C-3.
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Q. Under whose direction was this catalogue
prepared? A. Gotten out by Mr. Halyburton.

Q. Do you know when it was gotten out? A.
Why, soon after that, he started right away to
work on to it.

Q. That is right after August, 1908? A. Yes, i

right away.

Q. Who paid for the expense of this cata-
logue? A. | paid for the catalogue, sir.

Q How much? A. Something like $190, I
think.

Q. Now what other expenses did you meet per-
sonally in this matter after that time, after Au-
gust, 1908? A. Well, | gave him $32 a week to
live on, I gave him—whatever the bills were |
paid him until my $2,000 wa,s paid up; there was
something paid out for a machine, he sent to
Jersey City and bought a lot of stuff* | dont
know just what it was, to make blue prints out of,
etc, and I.paid all of those bills.

Q. Well, have you a list of your payments
there? A. | guess | have got it right here.

Q. The total payments thus made and in that
manner and for that purpose aggregate how much
A. The total amount | turned over to the com-
pany?

Q Yes? A. $424250.

Q How did it happen that the delay between
August, 1908, and January, 1909, when the paper
was actually delivered to the company, ensued?

e Mr. Transue drew the agreement, and it was
put off for some reason or other from time to
ime; | spoke to him several times; he said any

mee will do for that, but it was finally signed
January 30, 1909.

20

3Q

40



20

30

40

Elsworth P. Baylor—Direct

Q. You were present at the meeting? A. | was
there, yes.

Q. At that meeting who had the document? A.
Mr. Transue, Mr. Halyburton, Mr. Staples.

Q. Was it signed then and there? A. Yes, in
my office.

Q. And given to whom? A. Mr. Staples was
secretary of the meeting; after they got through
they turned the papers over to Mr. Transue to
take them to Trenton and copy them in the min-
ute book; if I remember rightly that is how it was
done.

Q. You spoke of the fact that Mr. Halyburton
desired this additional money in August, 1908 for
the purpose of having some valves manufactured.
A. Yes.

Q. Were any such valves in fact manufactured?
A. He had one manufactured by the Chester En-
gineering Company of Chester, and he told me
that he sold it to the Westinghouse, Church, Kerr
& Company of New York City and it was working
fine. | paid something like two hundred dollars
on it | think, I have it right here, he told me that
is what it was going to cost; Chester Engineer-
ing Company, one payment of $100, and another
payment of $87; | paid $187.38 for that particu-
lar valve.

Q. Did he tell you about any other valves he
had manufactured? A. Not at that time.

Q. Later? A. Later on he had some made in
Philadelphia, that | did not pay for; but this
particular valve, he told me it was in Brooklyn
somewhere, | have forgotten just now where it
was. and working fine, but after he had left Hamp-
ton | found out the valve never left the works in
Chester.
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Q. As | understand it then, to summarize, the
payments you made, aggregating some four thous-
and dollars, were either to cover his personal ex-
penses and living expenses—A. That is what
they were.

Q. —or for the catalogue? A. Yes.

Q. Or for the valves? A. Yes.

Q. Or for engineering or othe details for the
company? A. Yes; there was twenty dollars
paid out on account of one patent to Monroe &
Ourtis of Troy, New York; | believe there is a
letter here concerning that.

Q. When did he state that the patent had not
been secured; you have told us that he first said
it had been secured? A. Oh, that was some time,
I had known him some time, possibly, oh, six
months, or something of the sort, after I met
him, that was probably some time in 1906, | can-
not just recall the time but some time in 1906.

Q When did you make a payment on account
of patent expenses? A. This one patent | paid
for that was in September, 1908, September 15,
1908, September 21st.

Q 1908? A. Yes.

Q. Did you make any other payments on ac-
count of patents? A. Not that I know of; | was
giving him money all the time.

Q. After the agreement of January 30, 1909,
was made what then transpired in the way of
his going on and completing his patent, and when
if you know, were you first aware that he had
actually gotten his patent? A. Well, the patent
was not granted until 1910; | did not find that out
until after he had gone away.

Q. When did you first learn that patent had
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actually issued to him! A. Well, one patent was
granted, | learned that some time in 1908, when
| paid for it, the Patent Monroe & Curtis got out;
the other wasnt gotten out until 1910, I don’t
know when that was gotten out.

Q. When did you first learn about it? A
Some time later on, I don’t know just when.

Q. After 1909 he busied himself in having some
valves manufactured? A. Yes.

Q. What next did he do? A. He had some
manufactured, and he “as selling them to the
Standard Oil Company possibly some to the Gulf
Refining Company, | don’t know just where he
put them, 1 dont know much about them; | paid
until August, my agreement was carried out in
August, 1909; then there was $500 due from his
brother-in-law, that he said his brother-in-law
was going to put up when we entered into this
agreement in 1908; he told me his brother-in-law
and his wife had a muss, and she had the money
and wouldn put it up; he didnt come along with
the $500; then he came along with Mr. Transue,
and he was to pay $500, but | understood he paid
some additional, on one occasion he told me he
paid fifteen or sixteen hnudred dollars and later
some more, | don’t know just what, but it is more
that he agreed to.

Q. Where has this gentleman been living? A
Hampton.

Q. Did he move there? A. Yes.

Q. About what time? A. Moved there some
time in 1907.

Q. Did he continue to reside there? A. Yes.

Q. Until when? A. Until he left in March,
1911.

tilllSI
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Q. You say he left; did you know where he
went when he left? A. Didn’t know anything
about his going away to stay, he told me he was
going to Philadelphia; he had been gone then
over two weeks.

Q. On apparent business of the company? A.
He said he had been trying to raise money to
build the plant.

Q. You say he went away in 1911? A. Yes.

Q. Did you make any effort to find where he
was? A. After a month or two | commenced to
look around; | learned he was in Philadelphia.

Q. When did you next see him? A. In June,
1911 | went to Philadelphia to see him
: Q. What statement did he make to you at that
time touching the company, and his interest in
it? A. Well, | told him that | understood he was
trying to get money to build a plant at Penning-
ton ; he said that was all off, that the people over
there wouldnt put up any more money, or some-
thing of the sort; he told me he was trying to
raise money at Pennington to locate the plant
there; and he couldn’t do anything with those
people over there; they wouldn’t put the money,
but he now had it fixed up that, I think the United
State Pipe Company, or the Standard Pipe Com-
pany of Philadelphia was going to manufacture
the valves at Bristol, Pennsylvania; | told him
I had no interest in a plant at Bristol, that I
went into this thing to get the works at Hampton,;
well, he said he would settle with me; | said if
they wanted my interest in the company they
could have it, if that was the case; that was the

Jast time | seen him, and the last time | ever heard
from him.
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Q. How was your attention brought to the fact
that the defendant, the American Car Foundry
Company, was interested in -this thing, how did
that reach you? A. Why, a young man in our
town by the name of Wademan.

Q Well, you got gossip or information about
it? A. Yes.

Q. And you followed it up? A. Right away
quick, yes.

Q. And you found the fact to be what? A. That
after a time, some six weeks, | located him at
Berwick, Pennsylvania.

Q. Had he given you any notice at all? A
None whatever.

Q. Had he given you any notice of the assign-
ment, that is set up in the answer of the Car and
Foundry Company, having been made by him?A.
Never gave me any notice of anything.

Q. When did you first become.aware of the
existence of that document? A. When we star-
ted proceedings against them.

Recess.

CROSS-EXAMINATION by Mr. Collins:

Q. You talk rather rapidly and it is hard to fol-
low you, so pardon me if I go over some of the
same ground again. Try and speak slowly. A
All right, sir.

Q. You are a business man in Hampton? A
Yes.

Q. Coal, and something else, |1 have forgotten?
A. Coal and lumber.

Q. And was so in 1906, and had been for years

40 before that? A. Yes.



63
Edward F. Baylor—Cross

YQ. And have continued to be so until now? A.
"Yes.

Q. The first you ever knew of John L. Haly-
burton, | understood you to say, was when he
came there some time in that summer of 1906
looking for a site? A. Yes.

* @Q You became acquainted with him? A. Yes.

Q. You had a desire to have a manufacturing
establishment erected in Hampton? A. Yes, sir.

Q. And you and he talked it over as to whether
his valve was of such a sort that it might do to
have a factory built there for it; is that right?
A. Yes, | talked it over with all of them, the three
that were there.

Q With all? A. Mr. Lepper, Mr. Halyburton
and Mr. Woodward, | think.

Q. Lepper came with Halyburton? A. Yes, sir.

Q. And Mr. Woodward? A. Yes.

Q. Now the result was that in October, 1906,
the corporation, Gardner Valve Manufacturing
Company, was formed? A. Yes.

Q. The name “ Gardner” was the name of some
noted engineer who passed away; that was the
reason that name was suggested? A. | think Mr.
Lepper’s name was John Gardner Lepper; | al-
ways thought that was where it was taken from.

Q. Is it not a fact you were told there was a
noted engineer named Gardner? A. John Gard-
ner Lepper, and | suppose he was the noted en-
gineer.

Q. No, but a man named Gardner? A. John
Gardner Lepper.

Q. Were you not informed there was a man
named Mr. Gardner in former years, years before,
well known in engineering circles? A. | cannot
recall that.

10
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Q. Very well, that is unimportant; | just wanted
to know where the name came from; they sug-
gested it any-way? A. | believe they did, yes.

Q. You began to advance money to him right
away; your list shows dates prior to October,
does it not? A. No, sir; | don’t think so; I will
look; 1 have a memorandum here of the cash ad-
vances, | cannot remember about that, but I can
give you the date in a minute; the first money
| advanced was October third.

Q. And the next? A. The first October 3d, 1906;
the next October 20, 1906.

Q. That was the day the company was formed?
A. October 20th.

Q. Where did you get the memorandum from
which you are reading the dates of your advances?
A. Why, that is a copy of the ledger that was
kept.

Q. Your own ledger? A. Yes.

Q. You had jotted down from your own ledger
these accounts? A. Yes.

Q. Is that ledger in existence? A. | believe
it is here.

Q. It is here? A. | am not sure, | think so;
Mr. Staples is here, he has the books; I am not
sure, but I think it is here.

Q. And on that ledger these advances are
charged to John L. Halyburton? A. | think it is
the Gardner Valve Manufacturing Company.

Q. You think so. Are you sure? A. Well, now,
the ledger is right there.

Q. You are not sure which it is?

Mr. McCarter: | suppose the best evi-
dence is the book.
Mr. Collins: | am testing his memory.
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Q. You are not sure which it is? A. Well, from
the looks of the memorandum it is the Gardner
Valve Manufacturing Company.

Q. From the looks of what memorandum? A.
| have a true copy of it here; | didnt copy it
myself, it was copied by one of my clerks.

Q. You don't remember about it? A. No, |
didn’t look at that.

Q Now, Mr. Baylor, you have given us a list
of payments down to, | think, some time in Au-
gust, 1908? A. Yes, sir.

Q And then you stopped? A. Then | had paid
all that | had agreed to.

Q. Then you made no advances since August,
1908? A. One advance, and | charged it up to him
personally; he asked me one Sunday for a loan;
he wanted to go to New York; he said he had no
money; | loaned him ten dollars, and he said he
would pay it back on his return; that is not in-
cluded in this account, and he never mentioned it
thereafter.

Q. The amounts advanced by you, according to
the minutes of January 30, 1909, was $3,200. A.
Yes, that was paid to August, no, to January 1st,
1909, [

Q. Up to January 1st, O909? A. Yes, up to
January 30, 1909,1 had advanced $3,200.

Q What do you mean by saying that altogether

is $4,000? A. | advanced $1,200 after that.

Q. To whom? A. To Mr. Halyburton and the
company.

Q. To Mr. Halyburton? A. Yes, and the com-
pany?

Q And the company? A. Yes, it is all the same,
1 is the advances to the company, he used it.

10
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Q. Well, that is a question for the Court to de-
termine. You gave it to Halyburton? A. No,
paid to him in cash out of the treasury.

Q. Out of your own pocket, didn’t you? A
Same thing, | handed it out of my pocket.

Q. Your own money, was it not? A. Yes, sir.

Q. Was this $1,200 advanced at one time? A
No, it was advanced in payments, just the same.

Q. Let us hear them? A. Didnt | give that to

ou
Y Q. No, sir, you did not. A. Well, just wait, |
will give it to you.

Q. | think you stopped August, 1908. A. Now
that $3,200 was advanced to—

Mr. McCarter: Answer the question. He is ask-
ing you what you advanced after January 1st,
1909. Now, just answer that.

A. $1,042.24.

Q. What was it for? A. | advanced to January
30,1909, $3,200.

Q. Give us the dates and amounts after Au-
gust, 19087 A. Then you have it to August 28th,
$2,237.50.

Q. That is right? A. All right. | advanced in
September—do you want them in the payments
I made them?

Q. Yes. A. September 1st, $32.00; September
8th, $32; September 15th, $32; September 15th,
Chester Engineering & Machine Company $100.

Q. The $32.00 that you havh spoken of each time
was for living expenses? A. Yes, etc., traveling
expenses | would suppose.

Q. He could do what he pleased with it? Al
don’t know what he did with it.

Q. The amount to the Chester company was for
the making of a valve? A. Yes.
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Q. Proceed. A. September 15th. Chester En-
gineering Machine Company, $100. September
21st, Monroe & Cnrtis, Troy, New York, $20, pay-
ment on account of valve patent.

Q. They are a firm of lawyers? A. Firm of pat-
ent lawyers | believe.

Q. Twenty dollars? A. Twenty dollars.

Q. Did you pay it to him? A. | made the check
to Mr. Halyburton; he endorsed it and turned it
over to Monroe & Curtis.

Q. Your check was to the order of Halyburton?
A. Yes.

Q. And he endorsed it to Monroe & Curtis? A.
Yes. On September 24th, well, that is a little bill
of forty cents, | think, printing, something of that
sort. September 29th. John L. Halyburton, $32,
no, September 22d. John L. Halyburton $32, and
29th, $32; October 6th, John L. Halyburton, $32;
October 12th, freight on something, 25 cents; Oc-
tober 13th, express, 30 cents; October 13th, John
L. Halyburton, $32; October 20th, John L. Haly-
burton, $32; October 27th, John L. Haly-
burton, $32; November 2d, Chester Engin-
eering Company $87.38, another payment
on the wvalve; November 5th, John L.
Halyburton, $32; November 10th, John L.
Halyburton, $32; November 17th, John L.

urton, $32; November 25th, John L. Haly-
burton, $32; December 1st, John L. Halyburton,
$32; December 8th, John L. Halyburton, $32; De-
cember 15th, John L. Halyburton, $32; December
22d, John L. Halyburton, $32; December 29th,
John L. Halyburton, $32; January 6th, John L.
Halyburton, $32; January 7th, . Keuffel &
Essex people, that was for what they use for mak-

on
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ing blueprints, etc., of Jersey City, $9.82; W. J.
Daub, $2.

Q. Did you pay those blueprint people direct, or
did you give Halyburton the money? A. | think
the checks are here; I am positive | paid them
direct.

Q. You did pay them direct?2 A. I am positive
| paid them direct; | think we have the checks
here.

Q. Pause when you come to the $3,200. A. W. J.
Daub, $2; January 12th, John L. Halyburton, $32;
January 20th, John L. Halyburton, $32; January
21st, file case, 40 cents; January 27th, John L.
Halyburton, $32; $3,162.45.

Q. What is? A. What | paid up to that time.

Q. $3,162.45 up to the end of January? A. No,
here it is carried off by my bookkeeper, $3,200,
that was | guess a mistake on my part, $3,200, |
misspoke myself.

Q. After that give the dates. A. That is Janu-
ary 30th, when the meeting was held, yes, Janu-
ary 30th, when the' meeting was held. On Febru-
ary 2d, $32, John L. Halyburton. February 4th,
some kind of a sign, $3.50;.February 4th, Express,
$1.14; February 9th, telephone, 50 cents; Febru-
ary 10, express 66 cents; February 10th, John L.
Halyburton, $32; February 18th, John L. Haly-
burton, $32; February 24th, John L. Halyburton,
$32.

Q. Go on. A. Phones, $1.12.

Q. 'Phone?. A. Telephone, $1.12.

Q. That is listed as telephone calls? A. | sup-
pose so, yes, it is marked “ '‘Phones.”

Q. Did you give that money to Halyburton, or
is that part of your regular ’phone bill ? A. | sup-
posé | paid the bill.
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Q. You used to telephone to Mr. Transue, long-
distance phone a great deal? A. Yes.
T7 Pr’ceed A-Lumber, something used there,
1 don t know what it is, $2; March 2d, William

i3\ htt,$20iu; Ch 6th’ John L- Halyburton,
L‘ Halyburton, $3Z; on the

ffith T

16th™ John L Halyburton, $32; on the 23d, John
$32 2nih $3@ 3°th’ J°hn L- Halyburton,
$§.éor, the Hudson Prin(ﬁﬂtgS ’ o?%%aﬁyﬁﬁ%%‘ﬂf’r?{‘e’é
PrinMTI@ UeS $8'55 L°n the 20th-$179-15- H«dson
APHI ¥R, Fhn L. BralyBUREH 958 RO Usth
something here, | don’t know wiiat it’is $2; I p Si

press "«kS L- Halyburton, $32; April 19th, ex-
press 85 cents; April 20th, John L. Halyburton

J8AR £. Hatybotdon, S36150R TR, Foteean 40

burton> $32. May isth, express, « cents; May

224038 EoWatyBuRoM3522R185P3605 SRon1dY

L wSua ’t press’25cents;J«ue 12th, John

Jum MthMnVIi$3F S T 15th’ express>30 rents;
John | ¢ t 'f Halyb n, $32; June 30th,

burton d’ Joh* L- Haly-
July 17tfJoh/L°H '/t i t lJalybl,rton” $32;
JOW\L aiSr/t{n it 0]1§ c July 24tb’
SEt M SL SIS X
ttere we two bills paid to those people (hat got
out the blueprint material, etc., one bill of $2 97

319.2%”““” of $225 -Ir-ﬁaﬂtf makes a total o? :;37
Q What year is that? Al 1909.
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Q. I notice that in the certificate of incorpora-
tion you subscribe for twelve shares $25 each, that
would be $300. Was that money paid to Halybur-
ton? A. | didn’t pay anything at that time.

Q. Then you did not pay anything? A. Not at

IQ that time, no, not in that way.

Q. So that you never have paid for the sub-
scription to*the stock? A. Well, I don t know. |
have taken a number of shares of stock, | paid for
a number of shares of stock, I don’t know whether
| paid for those particular shares or not.

Q. Has any other stock been issued to you? A
No.

Q. Than the twelve shares? A. Why, | have
the stock here of one hundred, and | forget how
many shares.

Q. Oh, yes, the $3,200? A. $3,200, yes.

Q. Has any stock been issued to you except for
the $3,200 that was ordered issued January 30th,
1909, and the twelve shares, original subscriptipn?
A. The only stock that was issued to me January
30,1909 was the $3,200.

Q. When were the twelve shares, issued? A. 1
don’t know, | don’t think | ever got the twelve
shares.

Q. You never paid for them and never got them?
A. No, | never paid for those twelve shares.

Q. The only stock that was ever issued to you
were the preferred stock, equaling $3,200, Janu-
ary 30th, 1909? A. | won't say that, possibly one
or two shares issued to me for services, of the com-
mon stock, I am not sure; | cannot answer that
question; at the time the company was inaugur-
ated, now it strikes me, one or two shares were

4Q issued to me for services rendered, | am not sure.

ii111111
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thatl know of; there were a few shares issued at
the time, but | cannot tell ; the secretary can tell
you about that.

Q. If they were issued at the time of the or-
ganization they were nominally for services ren-
dered? A. | would suppose so, yes.

Q. Mr. Transue, | suppose, had some stock, be-
cause he appeared at the organization meeting?

Mr. McCarter: | do not think this is
cross-examination; it is mere guess on the
part of this gentleman, he did not keep the
stock book; he does not know what Mr.
Transue got or did not get; I do not see
how it affects this matter at all.

A. | don’t object to his asking the question.

Mr. Collins: | want to show what this
company was, | want to show who com-
posed it.

The Court: The objection is that it is not
cross-examination; it is a matter of de-
fense.

Mr. Collins: It is possible that that is
correct.

Q. Well now, Mr. Baylor, there seems to have

°f the eomPany held from Janu-
ary 30th, 1909 to July, 1914; is that correct? A.
les, sir, | think it is, yes.

Q. And no business was ever transacted by the
company, was there? A. Oh, yes, Mr. Halybur-
ton tos doing business for them all the time.

0. What do you mean by that? A. He was writ-
and that and the other Itlhdlntg,a%ha ] bu%amigorthalg
eng as | paid out any money.
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Q. You are speaking of the payments you just
detailed to usi A. Yes, | paid money direct to
those people, that is billed to the Gardner. Valve

luaeturing Company.

Q. You are speaking of the payments you have
been detailing to us! A. Yes, | am speaking of
the same payments, of course.

Q. There never was any site procured! A. No.

Q. And never was any building erected! A.
No. '

Q. Is it not a fact that at the time you and
Halyburton arranged to incorporate the money,
and the capital stock was fixed at $300,000, at $25
par value, four thousand preferred and eight
thousand shares of common, that you said that

.you and your friends in the vicinity of Hampton

would take preferred stock to the extent of twenty
thousand dollars for cash! A. Yes, sir, there is
my letter to Halyburton, I think in 1907, a copy of
which is here, and | suppose he has, makes that
very clear, we were to take twenty thousand pre-
ferred stock of that company conditioned upon
his being able to raise his part of it first, namely,
eighty thousand dollars ; I think you will find the
letter here; my proposition was conditional, that
is the whole thing, when you are asking the ques-
tion, the proposition was conditional.

Q. Well, the entire arrangement was condi-
tioned upon the entire preferred stock being
raised, was it not, of which you were to raise
twenty thousand!

Mr. McCarter: One moment.

The Court: Well, the entire arrange-
ment is somewhat ambiguous, I do not un-
derstand myself what that means.



73
Edward F. Baylor—Cross.

Q. Was it contracted between you and Haly-
burton that he was to have the common stock,
except the forty-four shares, conditioned upon the
raising of the preferred stock, of which you were
to raise twenty thousand?

MoCarter : One moment. The agree-
ment is in writing, and | do not think they
can even by cross-examination undertake
to modify the agreement *that way; we
could not do it, and | don’t suppose they
can.

Mr. Collins: 1 want to show just what
this arrangement was.
The Court: Is it not a matter of defense?

" * Mr. Collins: I will tell you why I am

asking this gentleman, it is for the purpose
;]f he states differently, of contradicting

im.

The Court: Well, it seems to me it is
a matter of defense; it is not cross-exam-
ination. | will overrule this on the jground
that it is not cross-examination ; it is a mat-
ter of defense.

Q You did not raise the $20,000? A. It was
conditioned upon—

Q. Please answer the question. A. No I did
not raise the $20,000.

Q. And no money that you know of was raised
by your friends or yourself beyond the items that
you have given here this morning?

Mr. McCarter: Objected to.

A. None of the money that was subscribed for
was paid to Mr. Halyburton because of the prop-
osition; that makes it all very plain.

Q. Please answer my question.

40
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Mr. McCarter: | object to the question
as not being cross-examination.
The Court: | think it is open to the same

objection.
Mr. Collins: Your Honor overrules it?
iq The Court: Yes.

Q. | wish to keep within your Honor’s rule, if
| transgress it is through ignorance. You said
that you gave Halyburton money for living ex-
penses and to go about and try to raise money
for the erection of a plant; that was your ex-
pression as | recall it; how much was he to raise?
A. Eighty thousand dollars.

Q. And he failed to do so? A. Yes, sir.

Q. Did not raise any? A. Didnt raise any-

20 thing.

Q. And the enterprise was abandoned, was it
not?

Mr. McCarter: | object.

A. No, it was not abandoned.

Q. Why, nothing was done? A. It was not aban-
doned as far as | was concerned in the company;
he didn’t raise his money that he got the money
on, that is all.

Q. You spoke in your testimony of his trying

g0 to establish a plant at Pennington? A. That was
after he left Hampton.

Q. Yes, but you knew that fact? A. 1| knew
that, yes.

Q. You knew he was endeavoring to interest
persons in his patent, and to erect a plant at
Pennington and other places, you knew of it,
did you? A. Yes.

Q. The Pipe concern in Philadelphia? A

A Some Pipe company, Yyes.
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t Y 5811'4there »*“other one in Pottstown» A
1 don t remember about that.

T19; I°c“/\P<ke ab°ut the Pire company? A.
Pm ed States Pipe Company or Standard Pipe

S S ? AN atBnsto‘i  told me
10

wS'"TTei”oh a“PtOn“ theearly part of

“P*** him horﬂe all the time,
ast two months or sIX weeks.

of binf!ter i aid™t eome back y°n kept track
18 lobk Rim urBe;Wwbere he was? A. | commenced

\T AIT k Of him’ **" *here he was,
ora e

Q. You knew where he was? A. | learned lia
was in Philadelphia.
20

A™Yes°U Where to 0Ommunicate with him?

Q. There never was any tender of stock made to
tom, was there, as far as you know? A. Are you
referring to the common stock?

Q. Yes. A. Tender of that?
Q. Yes. A. | can't answer the question.

myseff°’U ~ haowof it? A 1 didn't do it

ent» ”~on ncver dcman‘ded him to assign the pat- o,,
h7 1: oaSked h™ on several occasions when

88 that!thost &1y tiing WP; be “ Oh, we can

~-nTiirpil'1 AF W™

sontWhen did yOU flrst learn ‘hat he had_mad
some arrangements w?t ?1 A]merr}can Car £
40
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Foundry company? A. In May, in the latter
part of May 1914.

Q. From whom did you learn it? A. From a
man in our town by the name of Wademan.

Q. When was the catalogue printed, which has
been offered in evidence? A. In 1908 | think it
was, it was right after the agreement of August
1908, started then.

Q. It is marked on the back “ 1909.” A. Well,
probably as late as that; it started when we had
that agreement and agreed to raise the three
thousand dollars, he commenced to work on it
right away.

Q. He commenced to get material for it? A
Yes; that was in August, 1908 when we had our
meeting, when we had the understanding about
that, and about the three thousand dollars to be
raised, that is when he commenced on the cata-
logue, right after that; he worked on it that fall
and winter.

The Court: This meeting was held in
1900.

Mr. Collins: He is speaking about a ver-
bal understanding in August, 1908.

Mr. Satterwaite: This was a reduction
to writing of the previous meeting.

A. | think it was in August, 1908 we had the
understanding that the three thousand dollars
was to be raised, yes, that was August, 1908, |
am sure of that.

Mr. Collins: | have subpoenaed Frank
Transue to bring with him letters, all the
letters that have been sent him by Mr.
Baylor. Have you got them here?

Produced.
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Q. I show you a batch of letters, purporting to
be sent by you, signed by you, and addresvcd to
r rank Transue; will you kindly just identify and
see if they are all your letters?

Mr. McCarter; | have no doubt they
are; of course | do not suppose because he
wrote letters to Mr. Transue that that
would make those letters evidence.

Mr. Collins: That is another question.
I am simply identifying them.

A. Yes, those are mine.

Mr. Collins. Now, with the Court’s per-
mission I will put this rubber band around

em.

tEIE\’_E-DIRECT-EXAMINATION by Mr. McCar-

Q. In reply to Judge Collins you said that after
Mr. Halyburton left Hampton you knew where he
was. How long did your acquaintance with his
movements continue? A. Up to June, 1911.

Q. After that did you lose sight of him? A.
Lost sight of him.

Q. When did you first re-find him, so to speak?
A. Not until May, 1914, when Mr. Wademan told
me he was located somewhere in Pennsylvania,

Q. Did you make any effort to ascertain his
whereabouts in the meantime? A. | sent Mr.
Staples to Philadelphia several times, and | went
to Bristol that fall ?

Q. For the purpose of finding out? A. Yes.

@ You could not find out where he was? A.
Ir\llo, the deal was off, and they didnt know where

e was.

>

NO
<o

0*

40
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RE-CROSS-EXAMINATION by Mr. Collins:

Q. I think you must be a little mistaken about
the time in 1911. | show you a letter purporting
to be by you to George R. Allen, of October 4th,
1911 Do you not say in that letter, addressed to
Mr. Allen: “You will be more apt to find Haly-
burton going to the offices of the West End Trust
Company of the Whitehall Tatum Company; |
think he visits the latter place yery often.” A.
This was in October?

Q. Yes. A. I never saw him, and dont know
his whereabouts after June. This dont say I
knew his whereabouts; | didn’t know then, but
he had been in Philadelphia and visited those
places prior to the time | saw him in the latter
part of June.

Q. So that in October, 1911, that is where you
thought he could be found? A. He hald been there
before that, prior to June. | wrote a number of
letters to Mr. Transue trying to find out his loca-
tion; he was attorney for the company, and I
supposed my friend, and | tried to look him up
from that /source..

CLIFFORD B. FOWLER, sworn:

Direct-examination by Mr. McCarter:

Q. You live where? A Easton, Pennsylvania.

Q. What business enterprise are you connect-
ed with? A. Hudson Printing Company.

Q. | show you Exhibit C-3, which is the cata-
logue of the Gardner Valve Manufacturing Com-
pany, and ask if the Printing company to which
you just referred printed that? A. They did.
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sirq Were you with them at that time? A. Yes

the matter .to the concern, on
behalf of the Gardner Valve Manufacturing Com-
pany? A. Mr. Halyburton.
Q. What dealings—

Mr Collins: One moment. Perhaps |
should have objected when he asked the
question.

Mr. McCarter: Well, 1 do not object to
that.

Mr Collins: I think he had no right to
use this conclusion, who brought it to him
on behalf of the Gardner Valve Manufact-
urmg ompany, which would imply knowl-

J~ge of the witness which he has not got
Q. Who brought it to you? A. Mr. Halybur-

Q. Did you see anybody connected with the

Gardner Valve Manufacturing Company about
the printing of this catalogue, other than Mr.

Halyburton? A. No, he is the only one | dealt

Q. How many times do you suppose you saw
mm in connection with the matter? A Why |
should say maybe from three to six times, some-
where around there.

Q. At Easton? ,A At Easton.

Q. What did he say, if anything, at the time this
f,, fr he*ween Jbu and him, touching the

diner Valve Manufacturing Company, or who

T7re «*»*«* ~th it; just tell his Honor an?/-
thing you can recall that was stated? A He told

ang 1AM '\('/Ir.ABazlor would see Tti% m %ﬁ’f'\dﬂé
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paid, and | believe that Mr. Baylor confirmed that
later in some way.

Q. Have you any present recollection how early
it was that you first saw him about this? A. No,
| have not.

Q. Are you able to tell us how long it took to
get this in shape, and when in fact it was com-
pleted? A. I couldnt tell that without looking
on the records or our books.

Q. No, | do not suppose you could. A. But |
will say that it dragged along for some time, be-
cause Mr. Halyburton stated he had to make all
those drawings in there himself, and he was get-
tnig them out as fast as he could.

Mr. McCarter: Now, where is that check?

The Court: | presume there is no doubt
but that he paid it, is there?

Mr. Collins: | dont know whether he
paid it direct, I do not know the fact; no
doubt that Mr. Baylor advanced the money,
but I do not know how he paid it, yes, he
did pay it direct I am informed, but I think
it might be good to have the date of it.

Q. | show the witness a bill, Hudson Printing
Company, in account with the Gardner Valve
Company, Junction, New Jersey. Do you recog-
nize that as the bill of your concern for this job?
A. Yes, sir.

Q. I show you check dated March 20, 1909, to
the order of the Hudson Printing Company for
$179.25, which seems to be slightly less than the
amount of that bill; please look at that and see if
that is the check which paid the bill in whole or
in part, and whether it is endorsed by your com-

10 pany? Were there two payments? A. This is
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for another account, other than that; that covers
something else.
Q.Is it included in this? .A No, the catalogs
A n° *is a different Proposition
ph% %he Hudson concern receR/e At Check
from Mr. Baylor, and is that endorsed by your
concern? A. That is my signature on the back
°r it, yes, sir, as treasurer.
Q. Is the catalogue included in this bill that I
n " les” 1S heg your, pardon.
Inere was some extra work besides? A.
Yes, various other items included in that.
_Mr. McCarter: | offer that check and
bill m evidence.

Mr. Collins: | object to the bill; not the
dieck The bill cannot be any evidence. 9n
How the Hudson Company saw fit to make
mat debit is unimportant.

Mr. McCarter: Who they trusted.

Mr. Collins: No, he has told who came
there, who he said was behind it, and how
it was paid.

The Court: | think the evidence is com-
percent.

! Mt Colliris; Well, 1 object to the bill as
irrelevant and incompetent ; not the check. on

Marked Exhibits C4 and C5. du

‘Mr. Collins: That is E. P. Baylor” in-
dividual check?

?nMr;oLfJa™ r; Yes- Cleck dated March
fcl7Q™  o- S°n Brinting Company,
uz f- Signed B. P. Baylor. Endorsed

Hudson Printing Company, C. B. Fowler
treasurer.”’

Q Please look at this Exhibit C-5, and tell us 40

10
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if you can from that when the catalogue was com-
pleted? A. Well, according to the record here
it is January 19th, 1909.

Q, Completed? A. Yes, completed.

1Q CROSS-EXAMINATION by Mr. Collins:
Q. The first item on the bill, Exhibit C-5, is
September 1, 1908, is it not? A. Yes, sir.
Q. And in October there are jsome etchings,
1908? A. Yes.
Q. Did those etchings have to do with the
catalogue? A. | believe they did, yes.

2qg JOHN GARDNER LEPPER, sworn:

Direct-examination by Mr. McCarter:

Q. Where do you live? A. Bridgeport, Con-
necticut.

Q. What is your profession or business? A.
Mechanical engineer.

Q. Have you devoted your entire business life
to mechanical engineering? A. Yes, sir.

Q. When did you become acquainted with Mr.

30 Halyburton? A.In 1899

Q. And when did you first become acquainted
with the character and nature of the valve known
as the Halyburton Strightway valve, about? A
In the summer of 1906.

Q. What investigation did you make concern-
ing that valve? A. | looked over the entire set of
working drawings for the full line of valves that
he had at that time.

Q. Had he at that time applied for a patent?

40 A. He had applied for one patent.
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Q. And what conclusions did you reach with
regard to the feasibility and value of the valve,
for which he had applied for a patent?

Mr. Collins: Objected to as irrelevant
and immaterial.

The Court: Well, on the value,

Mr. Collins: I know that is the reason
of it, I am not unaware of that, but I do not
think that is permissible evidence.

The Court: If you attack the transaction
as nothing founded on consideration it
may be premature to put this evidence in
now, and if you object to it on that jground
I will hear Mr. McCarter, but if you do not
object to it on that ground it might as well
go in now as any other time.

Mr. Collins: I do not object to it as to
the order of time, but it seems to me—and
I may be wrong in the conception | have

it that this case is not to be tried, from
the point of view of either side, by proving
what the value of the patent right was.
You see the transaction has got to be taken
as it is, under the statute, and it fails in
essentials | think.

The Court: Well, it is the practice of the
Court to let in evidence that is doubtful
and deal with it afterwards, and Isthink
we better take that course with this evi-
dence, it will go in subject to your objec-
tion. At present | do' not quite see its
relevancy myself, but | do not suppose it
will take very long, and can easily be
s'glicken from the record if it Is not valu-
able.



iq

20

30

40

84
John Gardner Lepper—Direct

Q. (Question read). A. | concluded that the
Halyburton valves were about as fine a set of
valves as | ever came across; | told Mr. Haly-
burton so at the time.

Q. Go on. A. So far as the financial value goes,
why that was taken up at a later time. Do you
wish me to state about that f

Q. Yes, complete that, and then we will take
up the other matters? A. | should think that the
patents, did think so at the time, and discussed it
with Mr. Halyburton, that the patents and the
designs that he had were fully worth the stock
issue of the company, which was $300,000.

Q. When did you have that discussion with Mr.
Halyburton? A. Why, that was just before the
organization of the company.

Q. You, | think, became a director of the com-
pany, did you not? A. Yes.

Mr. Collins: When was that? A. | think it
is recorded that | was secretary at one time there.

Q. I notice that the certificate of incorporation
is signed not by you but by Mr. Burrell. Did
he act for you in that matter? A. He acted for
me at that time.

Mr. Collins: One moment. | object to

thﬁ* ]

r. McCarter: | only want to show that
Mr. Lepper was in this thing from the
start; he was unable to attend the organiz-
ing meeting, and so he had what | will call
a dummy—although a pretty substantial
one—act for him in the thing, and he was
subsequently elected a director, and Mr.
Burrell was simply an alter ego for him,
who was unable to be present. Is that
right?
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A. That is correct, sir.

Q. Now, did you bring to the attention of Mr.
Baylor the views you had with regard to the
value of these patents for these valves? A. Yes.

Mr. Collins: | object to that as irrele-
vant, immaterial and incompetent.

The Court: Well, on the same principle
I will allow the evidence to go in.

Q. Did you become interested in this Gardner
Valve Company? A. Do you mean financially?

Q. Personally interested, yes, sir, financially?
A. Yes, | became interested to the extent of put-
ting up some money to help support the proposi-
tion.

Q. When did you make your first contribution,
about? A. About October, 1906.

Q11 show you two letters, dated respectively
October 4th and November 11th, 1908; please
look at them and see if they were written to you
by Mr. Halyburton; were they? A. Yes, sir, that
is Mr. Halyburton’s handwriting.

Mr. McCarter : | would like to offer them
in evidence and read them.

Q. To what extent did you contribute in cash
to this enterprise, and how and to what extent
did you contribute in services, and under what
circumstances ?

The Court: What is the object of this
testimony?

Mr. McCarter: Well, my view was, your
Honor, that these gentlemen entered in and
put their money into this enterprise on the
faith and understanding of the agreement
that this patent should be assigned to the
company, and that agreement, first in word

2Q

3n

40
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of mouth and later submitted to writing,
was actually made, and it has never been
carried out; they advanced money on the
faith of it; they were not advancing money
to a mere Gardner Valve Company; they
were advancing money to a Gardner Valve
Company on the theory that the Gardner
Valve Company would own the. Gardner
Valve patent, that is the Halyburton pat-
ent, and it would create what | would think
would be an estoppal in the matter.

Mr. Collins: | object to it; in the first
place it has already been proved that there
were no subscriptions to stock, no stock
issued, and all that I find on the minutes—
and that is away down in 1914—is one
share issued to this gentleman, one share
of stock $25 for services rendered;
and | may say, in passing, that |
do not find that he was ever elected
director of the company But what
| am getting at is this, | do not understand
anything was advanced by this gentleman,
except to Halyburton, and that | take it is
irrelevant. Now, the question was adroitly
framed: to what extent did you invest in
this enterprise, and how; if they mean to
include in that whiat they gave to Halybur-
ton it is irrelevant.

The Court: Well, I will let this evidence
go in, and then deal with it afterwards.

Q. (Question rdad.) A. The cash payments
amounted to $572.77, directly to Mr. Halyburton,
from whom | have receipts signed the Gardner
Valve Manufacturing Company, per J. L. Haly-

40 burton.
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Q. Let me see those receipts. A. (Produced.)
Q. Vice president in each case, “Per J. L. Haly-
burton, vice president.” A. Vice president, yes.

Mr. Collins: In some cases, not all.

Mr. McCarter: | will have this marked.

Marked Exhibit C-6.

Q. Go on. A. | paid $26.23 for miscellaneous
office expenses, in addition to these items, and
services, $276.00.

Q. What was the character of services that
you rendered?

The Court: It seems to me that that is a
matter that has no sort of bearing on the
case, the character of the service; if they
question the service they can cross-exam-
.ine. - . .- =

Q. Did you have any understanding or arrange-
ment with Mr. Halyburton with regard to the pat-
ents and the Gardner Valve Company? A. | had
no written arrangements.

Q. No, I did not say “written.” A. | had a
verbal understanding.

Q. Just tell us what that was, and when it was.

Mr. Collins: I shall object to his stating
his idea of the result of the understanding.
Let him state what was said by each.

The Court: What was said. ,

Q. What was said by Mr. Halyburton to you, or
in your presence, with regard to these patents?
A. Mr. Halyburton promised me a certain amount
of stock in the company for services rendered, and
agreed in my presence, stated quite frequently
that he would assign the patents to the Gardner
Valve Manfacturing Company.

Q1 About when were those statements or prom-
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ises in yonr presence to assign the patents to the
Gardner Valve Manufacturing Company made?
Of course | do not want the day of the week, and
the exact date of the month, but as nearly as you
can. A. | think he spoke of it frequently during
the year 1907, just when | cannot say.

Q. Where did you live at this time? A. | lived
in Hoboken, New Jersey.

Q. Were you in personal touch with Mr. Haly-
burton during all the interim between the time
that you have been referring to and the com-
mencement of this suit? A. Oh, no, no.

CROSS-EXAMINATION by Mr. Collins:

Q. This batch of receipts marked C-6 do not
seem to be in the handwriting of the man who
signed John L. Halyburton; are they, except as
printed and except as in your handwriting? .A.
Those are my writing, sir.

Q. They speak of general expenses of office 95
Liberty Street, office expenses and rent of office;
was that your office, 95 Liberty Street? A. No,
no.

Q. What was 95 Liberty Street? A. 95 Lib-
erty Street was an office we took to build up this

30 Gardner Valve Manufacturing Company.

40

Q. Who is “we”? A. Mr. Halyburton and my-
self occupied the office, sometimes I would be in,
most of the time out.

Q. Was it desk room in somebody else’s office?
A. No, it was our own office.

Q. You mean you got an office for $25 a month
in Liberty Street? A. Quite easily.

Q. I did not know what they were over there.
And you were there in charge a good deal of the



89

John Gardner Lepper—Cross

time, you say, and the purpose was to build up
this valve business? A. That was Mr. Halybur-
ton’s purpose; | wasnt doing anything with that
particularly, 1 done the other work, my own en-
gineering work.

Q. Was that your own office too? A. Why, you
might call a portion of it mine.

Q. Did you pay rent for your own part of it?
A. If my memory is correct | was working some-
where else at the time, part of that time at least
in employment in some concern, and what little
I occupied the office was probably by courtesy of
Mr. Halyburton.

Q. Then you did not pay any rent yourself?
A. 1 dont believe | did.

Q. Did you have any other office? A. No.

Q. You say that Halyburton agreed that he
would let you have some of the stock of the Gard-
ner Valve Manufacturing Company for services
you rendered him; is that right? A. Yes.

Q. When was that? A. Why, | don’t remem-
ber, 1 think | have a letter here from him which
states something like that.

Q. Give us the date (handing witness paper) ?
That may help you to give the date. A. October
4th, 1908, this letter is written.

Q. Well, 1 want to know when it was that he
told you that he would give you some of the stock
of the Gardner Valve Manufacturing Company
for services? A. He told me that frequently dur-
ing the year of 1907 as near as | can remember.

Q. Now, how much stock was he to let you have?
A. Why, it tapered off from about fifty thousand
dollars down to a very small quantity.

10
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Q. What were the services that you were to
render, the services you speak of that you have
told counsel were charged up at two hundred and
what? A. Two hundred and seventy something,
yes, that was part of them, and whatever services
I could render in influencing anybody to help out
in the matter of raising money, | suppose, al-
though that wasn’t part of my affairs to any
great extent, |1 had an opportunity occasionally to
speak to somebody.

Q. What were these services for which you
charged $279?

Mr. McCarter: Didnt your Honor cut
that out?

Mr. Collins: He said it might be for me
to cross-examine.

A. That was engineering work.

Q. Of what character? A. Designing; | laid
out the factory plans for the factory out at Hamp-
ton, and some valve work, designing valves.

Q. The factory never was completed? A. No.

Q. Did Halyburton tell you to do that? A
Undoubtedly.

Q. Did Halyburton have you make the design,
do the designing work on the valve? A. Yes.

Q Was not the valve already invented? A
Some of them.

Q. What was the designing work that you did?
A. | got out a very large electrically operated
valve, which was not in his former list.

Q. It had to do with the operation of his valve;
is that what you mean? A. Well,' included the
valve design.

Q. His valve is called a straightway valve; |
take it that means that the liquid goes straight

¢q through in a bowl? A. Yes.
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Q. Counsel asked if you were a director of this
company; | do not find it in the minutes; | think
you said you were; are you sure of that? A.
Why, somebody told me I was at one time, that is
all 1 know about it; | never attended a meeting,
never served; it seems to me | was listed there
at one time as secretary.

Q. Yes, it says so, in the meeting of October,
1906. A. | wasnt in direct communication with
them at that time.

Q. The minutes are signed by Frank Transue
as secretary pro tern. Well, what is your special
branch of engineering? A. Why | am specializ-
ing now in glass bottle machinery.: >

Q. At the time, 1906, 7 and 8? A. Well, | cov-
ered quite a variety at that time; | had a general
engineering office just prior to Mr. Hialyburton’s
arrival.

Q. How old are you? A. Forty-six.

Q. Have you any degree? A. No.

Q. You are not a graduate of any institution?
A. No.

Q. Well, had you any special experiefrcef in
valves? A. Yes, | had quite a little experience
in valves, in the ship yards.

Q. What do you mean? A. Designing valves
for steamships.

Q. What investigation, if any, had you, made
of the prior state of the art of valve making,
prior to Halyburton’s invention? A. | was fa-
miliar with valves through the various positions
| had held prior to that, factory superintend-
ent and other positions.

Q. Had you made any study of prior patents?
A. 1 was employed in the United States Patent
Office for a little while.
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Q. When? A. And was in the patent business
in Washington.

Q. When? A. Oh, when | first started in busi-
ness.

Q. When was that? A. About twenty-five years

10 as°* . .

Q. How long were you in the patent office?
A. | was there about eighteen months I should
say.

Q. And what patent business were you in in
Washington? A. Writing specifications and mak-
ing drawings.

Q. In somebody else’s office? A. No, | was in
business for myself.

Q. What did you call yourself? A. By my own

2g nhame.

Q. No, I mean your business, what did you style
yourself, how did you style yourself? A. Why,
that was all, just J. G. Lepper.

Q. Didnt you advertise in any particular line
of business, patent solicitor, or something of that
kind, what was it you styled yourself? A. No,
just J. G. Lepper.

Q. Well, if you wrote specifications you did so
for people who employed you, didnt you? A

30 If I had a letter head it simply stated that | made
patent office drawings and wrote specifications.

Q. You were not an engineer at that time? A
Could hardly be when | was only starting in the
business.

- Q. Now, my question that | asked you was

whether you had made any investigation of pat-

ents connected with valves, prior to your becom-

ing acquainted with Mr. Halyburton? A. No,
40 | don’t know as | had.
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Q. How did you assume to have knowledge of
the value of Mr. Halyburton’s valve? A. Because
I had enough general engineering experience
around power plants and factories to understand
the value of valves.

Q. Did you say you valued the invention at
$300,000? A. Yes.

Q. How do you arrive at that? A. Because
it would easily make that much money.

Q. How? A. The valves were superior to other
makes, have many features that are far superior
to other makes.

Q. How do you get at the figures you put on it?
A. Well, I dont know as | can go into details
on that subject; the valves certainly have an earn-
ing capacity that would warrant that.

. RE-DIRECT-EXAMINATION by Mr. McCar-
er:

Q. Mr. Lepper, just to pursue a moment the
line of inquiry Judge Collins has been pursu-
ing, what factory experience have you had; you
spoke of that. A. Why, | have been superintend-
ent of three manufacturing plants, and master
mechanic of another, and secretary and superin-
tendent of one up in Connecticut.

Q. Now, these letters that I showed you, | do
not know whether they included or not this .type-
written one signed by you, to Mr. Halyburton; is
that a copy of one you sent him, to which this
tetter is a reply? A. Yes, sir.

Mr. McCarter: Have you the original of
that letter, Judge?

it Mr. Collins: No. You did not demand
it.
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Mr. McCarter: No. 1 did not know of its
existence. Is there any objection?

Mr. Collins: Is it a letter to which one of
them refers?

Mr. McCarter: Yes.

Mr. Collins: Well, let Mr. Halyburton
look at it. See if you recall it, Mr. Haly-
burton. Yes, that is all right; then we will
suspense with the notice to produce the
other one.

Mr. McCarter: We will offer the three
letters.

Mr. Collins: We object to them as irre-
levant, immaterial and incompetent.

Marked Exhibits C-7, C-8 and C-9.

Mr. McCarter: Letter of September
20th, 1908, from Mr. Lepper to Mr. Haly-
burton:

“Dear Halyburton:

“1 have remained silent for some time
with the idea in my mind that you would
see the folly of your ways, and write me
a few lines in reply to the dozen or so let-
ters | have written you in the past several
months, but | see that | have been laboring
under a grievous error in expecting any-
thing.

“The question in my mind is: Does my
connection with you personally, and with
the enterprise which you are, | suppose,
still working on, entitle me to the courtesy
of one reply to a dozen letters? If it does
not, then | plead guilty to some impatience
in the matter. If it does so entitle me to
respect, then you must be aware that you



95
John Gardner Lepper—Re-direct

are violating the usual customs in vogue
among good business men as well as among
good citizens who supposedly hold due re-
gard for each other.

“1 wrote Mr. Baylor some time ago, and
he reported that you were very busy. It
is impossible for me to imagine anyone so
entirely absorbed with business cares as to
forget the duty he owes to those who have
been so closely allied with him in business
and in daily life as | was with you.

“| feel that I am entitled to a line from
you stating what progress you have made,
if any, or, in case you have given up the
original fight for money, what you have in
mind for the future.

“1 trust you will accept this letter in
the light that | have written it, and let me
hear from you at the earliest convenient
date.

“ Sincerely yours,
“J. G. LEPPER.”

“Junction, N. J., Oct. 4th, 1908.

“Mr. J. G. Lepper,

c/o E. P. Lynch Co.

Real Estate Trust Building,
Philadelphia, Pa.
“My dear Lepper:

“l received your letter of September
30th. It sounds quite serious. The dozen
or more letters which you state you have
written me must have miscarried with the
exception of three. These letters merely
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asked if | was alive, and if so how were
things going. In answer to the first ques-
tion, | was not sure whether | was or not,
and did not want to tell a lie. There was
absolutely nothing doing, so nothing to
write about, and a letter that says nothing
is disgusting.

“Just now, however, | have a little to
write about. There was no show of getting
the money for a plant, or of doing any-
thing else that required money. So as a
last resort | am trying to bring about some-
thing like this I have talked it over with
Baylor and Transue and | think they will
do it.

“They are to put up sufficient money
along with my brother-in-law to pay for
drawings, pattern and catalogue of a line
of high pres, and steel valves. | am to
do all the work at present in connection
with the business. After the catalogue is
complete | will get orders and have the
valves built outside; we furnish drawings
and patterns, and the parties who make the
valves at a specified price, bill them direct
to the parties they are for; we receive the
difference between the selling price and
the price of manufacture. If 1 can show
that we can hold our own this way, Baylor
and Transue will raise the money for a
plant next year.

“Preferred stock certificates will be is-

. sued to them for this money, and the half

share of common that goes with it. At the
same time preferred stock will be issued
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for the cash you put in, and common for
services rendered as you figured it out.
One of my patents has been granted and
will issue next month. When | assign this
patent to the company | receive common
stock for it. The idea is not to issue any
more stock than what is necessary at pres-
ent to run the business, so as to keep down
the tax.

“Transue will be president. | will be
Vice President. Baylor, treasurer, and J.
D. Staples, secretary. (You will be on the
board of directors.) | think if this goes
through we can make something out of
it. You had better send me your cousins
name so that a certificate can be made out
for that. Will write you later how things
go.

* Sincerely yours,
“J. L. HALYBURTON.V

The next letter is dated November 11th,
1908.

“My dear Lepper:

“Yours of the 8h received. | had been
wondering whether you were still in Phila-
delphia. We are making headway with the
valve business. | am having s seven inch
steel valve for superheated steam built at
Chester. It will be finished next week. It
is to go in the Edison Power plant in New
York. | will probably be in Philadelphia
next week and will look you up. | have
been busy getting out a catalogue, and it
goes to the printer tomorrow. | would like
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to have had you on this job, as I think you
would have made a neater job of it; how-
ever, | think it will be the slickest valve
catalogue out. We will issue the stock
at the first of the year, and | can then in-
vite you to pay us a visit. | have taken
a house here, and we move the first of
December.

“My son, Fred, is working at High
Bridge, and is getting along nicely. How
did the election strike you. Things are cer-
tainly looking up all over the country, and
I hope some of it will come your way. |
know the guy that is in charge of the Nel-
son office in your building. He is thor-
oughly N. G.”

There are some personal matters that |
will not read. That is on the letter head
of the Gardner Valve Manufacturing Com-
pany, Junction, New Jersey. Halyburton
Improved Straightway Valves. Frank
Transue, president. J. L. Halyburton, vice-
president and manager. J. D. Staples, sec-
retary. E. P. Baylor, treasurer, etc.

JOHN D. STAPLES, re-called:

Direct-examination by Mr. McCarter:

Q. What is that book you hold in your hand.
A. One of the original entry books of E. P. Bay-

or. .
Q. When payments were made by Mr. Bay or

40 from time to time on account of what we have
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called here the Gardner Valve Manufacturing
Company how were such payments entered up in
that book? | think they are all surrounded by
blue, are they not? A. Yes.

Mr. Collins: | object to that question; in
the first place it is immaterial, irrelevant
and incompetent as against either defend-
ant, and also that the book itself would be

1 the best evidence.

The Court: As | understand it he is of-
fering the book with a view of showing
how the charges were made, whether they
were made to the company or whether they
were made personally to Mr. Halyburton.

Mr. Collins: Now, then my objection is
as to the book, that it is irrelevant, imma-
terial and incompetent.
~ The Court: I will let the evidence go
in.

A. Let me have one of the others to answer
from, in my own handwriting.

Q. Well, come and get it; that is the book you
brought out. Over what period does that book
which you hold in your hand extend? A. From
June 30, 1909, to August 12, 1909.

Q. Now, do you find any entries in there—

Mr. Collins: Is that the same one |
looked at?

Q. Yes. Now, do you find any entries in there
of charges, or credits for payments made to the
Gardner Valve Company?

Mr. Collins: I had supposed when the
book was first shown him that it was an
earlier date. This is not until after this
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not evidence, not competent evidence ; the
earlier one is the one, the $3200 of invest-
ments.

The Court: Why do you not begin at.the be-
ginning ?

A. Your Honor, | have the books here from the
time this agreement was consummated, Septem-
ber 1st, 1909, to the present time, | have the ledger
here.

WILLIAM CARTER DICKERMAN, sworn:

Direct-examination by Mr. McCarter:

Q. You live where, Mr. Dickerman? A. | live
in New Rochelle.

Q. Are you connected with the American Car
& Foundry Company? A. Yes, sir.

Q. In what capacity ? A. One of the vice-presi-
dents.

Q. Do you know Mr. Halyburton? A. Yes, |
do.

Q. Were you the gentleman or officer of that
company with whom the negotiations were pur-
sued leading up to the execution of the contract
between the American Car & Foundry Company
and Mr. Halyburton, a copy of which is attache
to the answer of the defendant? A. The major
part of the negotiations.

Q. Did you have anything to do with the prep-
aration, or the authorization of the preparation
of a catalogue, which I show you, entitle or
labeled on its front “Halyburton Valves. Da-
ented October 25, 1910. Manufactured by tae
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Valve Department, American Car & Foundry Co.
Melweek, Pa, Junction U. S. A, etc.” A. It is
simply part of a general appropriation made for
the development of the valve business.

Q. (Question read.) A. | did.

Q. You did? A. Yes.

Q. You had seen, hadn’t you, the catalogue 10

marked Exhibit C-3, or a duplicate of it? A. |
had seen that, yes, or one like it.

Q. How early in your negotiations with Mr.
Halyburton had you seen the catalogue Exhibit
C-3, or one like it? A. | cannot answer that posi-
tively.

Q. Well, as near as you can? A. Well, it was
some time during the course of the negotiations;
the negotiations were somewhat prolonged.

Q. Who drafted the contract, a copy of which 20

is attached to the answer, between the Car Foun-
dry Company and Mr. Halyburton, you or your
counsel? A. Counsel. | made certain notes and
certain recommendations which were, to a very
large extent, incorporated in that contract.

Q And all that, | take it, succeeded the time,
when you did see the catalogue of which the one
| have just shown you is a duplicate, namely,
Exhibit C-3? A. Well, it may or may not, | am
not positive on that point.

Q. Did you not investigate from the catalogue,
of which Exhibit C-3 is a copy, the details and
characteristics and features of the valve that Mr.
Halyburton was interested in? A. Not from the
catalogue.

Q Well, you did examine the catalogue, didn’t
>ou? A. | saw the catalogue.

Q@ Yes, and saw the features? A. They are em-

30
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bodied in the catalogue, but not of necessity did
I form my conclusions from the catalogue.

Q. But you did see the features as displayed
in the catalogue; you examined the catalogue?
A. | saw the catalogue, yes.

Q. Can you state when the negotiations, about
when those negotiations commenced? A. To the
best of my recollection they continued over a per-
iod of the last nine months of 1912.

Q. So that, roughly speaking, they would ex-
tend from say some time in April to practically
the close of the year? A. That is my recollection,
they were dragged somewhat.

Q. | see the contract is dated the 12th of De-
cember, 1912; it would be some nine months an-
terior to that? A. Yes.

Q. Did Mr. Halyburton speak to you of the
Gardner Valve Company? A. | don’t know, |
presume that he did, | wouldn’t swear to it.

Q. Did he have any plans and drawings of the
valve to show to you? A. He had certain plans, as
I recollect it, and he met our engineers; | think
my understanding of the mechanism was very
largely based on the drawings shown in the pat-
ents which he presented.

Q. At that time was there more than one pat-
ent? A. As far as my recollection goes there were
two.

Q. And those are the two that are specified in
the schedule attached to your contract? A. Yes,
they are.

Q. You understood that the patents covered
the valve referred to in the catalogue that he
showed you belonging to him, or which he
brought to you, you understood it was that valve
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Exhibit C-3? A. Well, | understood that the main
principles were embodied there.

Q. Well, did you understand, Mr. Dickerman,
that there was any difference between thé valve
in the patent, and the valve in the catalogue C-
3?A. 1 didn't know of any.

Q. Do you know who introduced Mr. Halybur-
ton to you or your concern? A. Oh, absolutely.

; Q. Who was that? A. Well, we put an adver-
tisement we went into the valve business for
this reason—

Q. No, I didnt care for all that, I was asking
you how you got acquainted, that is all. A.
He replied to an advertisement that we put in
the Iron Age.

@& Well now, did he on the first occasion that
he met you produce that catalogue, or was that
earlier, I mean C-3, or was that later? A. |
should say it was later.

Q. What purpose did he have in showing you
the catalogue C-3? A. | dont know, | don’t know
what his purpose was, | could not read his mind.

Q. That was left with you? A. Which?

Q. The catalogue? A. | presume it was.

Q. Well, did you express any curiosity to as-
certain or inquire of him anything about the
Gardner Valve Company, whose name appears,
Gardner Valyfe Manufacturing Company? A. |

ma”™e an7 specific inquiries in regard to
the Gardner Valve Company.

N en, did y°u learn from Mr. Halyburton
Aythmg about the Gardner Valve Manufactur-
ing Company? A. Only in a general way.

ja
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CROSS-EXAMINATION by Mr. Collins:

Q. What did yon learn in a general way? A.
Ha”burton came to me and told me that he had
these valves, that they had been patented, that
he had been endeavoring to put them on the mar-
ket in various ways; that the panic of 1907 had
come along; it was impossible to raise money;
and there had been a complete failure on his
part to market the valve, and consequently he
considered he was free to negotiate with us, and
he was there in answer to our advertisement.

Q. What did he tell you about the ownership
of the patents? A. He told me that they were
vested in him.

Q. Did you have any idea or suspicion that any
other person or corporation had any interest in
those patents? A. Not the slightest.

Q. Did you have a search made in the Patent
Office? A. | did.

Q. With the negative result that there was
nothing? A. That the title was entirely clear ac-
cording to the records.

Q. Had you any idea or suspicion that the
Gardner Valve Manufacturing Company had
any interest in these patents, or either of them?
A. Not the slightest.

Q. Or any interest in the inventions? A. Not
the slightest.

Q. Did he say anything about whether or not
that company was in business? A. He told me
that all his previous negotiations had fallen
through, and that he was absolutely free to ne-
gotiate.
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Q. Did he speak of more than one concern? A.
Wed, | gathered that—

Mr. McCarter: No, no.

Q. Just what did he say, as to whether he re-
ferred to one or more than one? A. He spoke
of a number of efforts.

Q. That is what | want to know, a number of
efforts, but can you recall what his language
was? A. Well, he told me that he had attempted
to organize a company, and that he had been un-
successful, that the people had not raised the
money, and that he had been forced to abandon
the plan, and later on tried to market the valves
himself; then he had another scheme by which
he could get someone to manufacture and he
would sell on commission, and during this time
he done a large amount of experimental work,
which he told me he paid for.

Q. Did he say whether or not there was any
company that was then manufacturing his
valves? A. To the best of my recollection he said
that there was no one, that is to say, that he
° me that the valve was being manufactured
o his order, and by his order, but that a con-
cern, manufacturing concern, 'or ¢an institution
organized to manufacture or vend, he said, had no
existence of that character.

i 9* say whether or not any valves were
emg manufactured under that catalogue and
ospectus, C-3? A. Not under that catalogue.
Mr. Collins: I want to call Mr. Dicker-
ftian as my own witness.
Mr. McCarter: Well, I will just ask him
a Question first.
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RE-DIRECT-EXAMINATION by Mr. Mc-

Carter:

Q. Yon spoke of his stating that he was free
to negotiate with yon. He told you, didn’t he,
that the Gardner Valve Manufacturing Company
of Hampton Junction, New Jersey, U. S. A,
whose name appears on the fly leaf of this cat-
alogue, a copy of which you say you had, had
had some arrangements with him with regard to
this valvel A. He told me that they had started,
had organized a company with the idea of manu-
facturing the valve, and that the proposition had
fallen through.

Q, Did he say he made some deal with them in
regard to it2 A. He told me he made some deal.

Q. And he told you that was ended? A. That
was ended.

Q. Did you ever write to the Gardner Valve
Manufacturing Company of Hampton Junction,
New Jersey, TJ. S. A, to ascertain whether he was
telling you the truth? A. | did not consider it
essential.

Q. You did not do it? A. No.

Q. Did he tell you what kind of an arrange-
ment he had had with them? A. No, he did

Q. Did he tell you he made an agreement to
assign the patent to them? A. No, he did not.

Q. Was it before or after he had told you that
that you made the search in the Patent Office or
caused the search to be made; | do not suppose
you made it? A. Why, after 1 had had several
interviews with Halyburton, or probably simu
taneously, at the first interview he presented o
me these patents and | glanced through them,
and simultaneously with my investigations o
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the man | started an investigation on the part of
our Patent Department to determine whether
the patents were free and clear; my feeling was
that if the man proved to be what he represented
himself to be, and that the patents were, clear
and the mechanical features were capable of
manufacture in our plants, that it might be a
profitable arrangement for us to go into.

Q. It is a good valve, is it not? A. | think it is
going to be.

Q. When did you first meet Mr. Transue? A.
When did 1?

Q. Yes. A. Well, I met Mr. Transue, oh, |
should think two or three months ago, for about
ten minutes.

Q. Had any of your associates, so far as you
were aware, met Mr. Transue prior to the inter-
view you just referred to? A. Not to my know-
ledge.

RE-CROSS-EXAMINATION by Mr. Collins:
Q. Mr. Dickerman, had you any information as
to whether the Gardner Valve Manufacturing
Company was a going concern and actually en-
gaged in manufacturing valves? A. No, | thought
it was a dead horse.
Q. Had you any reason to suppose it was a fac-
tory manufacturing valves?
Mr. McCarter: | think that is simmater-

ial.
The Court: Well, you are now calling
. rather for the conclusion of the witness’s
mind.

Mr. Collins: This paper here, this cata-
logue says “Halyburton Valves, Gardner
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valve Manufacturing Company” and on
the fly-leaf “ Manufacturers' of Halybur-
ton Straightway Valves.” Now, | have a
right to prove that his information was
that there was no such company.
iq The Court: Yes, his information deriv-
ed from Mr. Halyburton; you did not put
your question in that form.
Q. What did he say to you on that subject? A
He said they were not manufacturing.
Q. Were not manufacturing anything, you
mean? A. Yes.
Mr. McCarter: Oh, that is not right,

Judge.
Mr. Collins: Well, he said manufactur-
20Q ing. | didnt know whether you meant

valves, or anything.
A. | meant anything.
Q. Whether or not they had a factory?
Mr. McCarter: Please let him say what
he said.
A. | don’t think | inquired that far.
Mr. Collins: Now, | want to make him
my own witness, while he is here.
Mr. McCarter: Jtist a moment.

Further RE-DIRECT-EXAMINATION by
Mr. McCarter:

Q. Did-you make any inquiries at Trenton, or
have your law department to ascertain the stat-
us of the corporate existence of the Gardner
Valce Manufacturing Company? A. It didnt
seem to me—

Q. No, I didn’t ask you that. A. No, | did not.

40 Q. You did not? A. No.
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Mr. Collins: Now, | will examine him
as my own witness.

DIRECT-EXAMINATION by Mr. Collins:
Q. Do yon always, in dealing with patents, have
searches made at Trenton?
_ I}/Ir. McCarter: Objected to as immate-
rial.

The Court: Well, whetherlie always does
it or not is a matter of no consequence; he
says he did it in this case.

Q. What is your custom as to having searches
made when you are purchasing patents ?
_ I}/Ir. McCarter: Objected to as immate-
rial.

The Court: I shall assume it is his custom
to be careful about dealing with what he
has no personal knowledge of.

Mr. Collins: Do you allow it or disallow
it, your Honor?

The Court: No, | will overrule it.

Q. Now, Mr. Dickerman, | show you the agree-
ment, copy of which is annexed to the answer.

Mr. McCarter : This is part of your case
How, as | understand.

Mr. Collins: Yes,

Q. Thatis your signature for the American Car
& Foundry Company, is it not? A. Yes,
Q. You saw Mr. Halyburton sign this? A. Yes.

Mr. Collins: | offer this in evidence.

Marked Exhibit D-I.

Q. What has your company invested, under this
contract?

_I}/Ir. McCarter: Objected to as immate-
rial.
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The Court: | think the question is
proper.

A. We have invested to date approximately
ninety-six thousand dollars, and have about eight
thousand dollars more under appropriation.

Q Will you state in what way? A. The ex-
penditures were made in development work, put-
ting in the necessary machinery, altering the
buildings, making the patterns, the drawings and
experimental work, and in accumulating a stock
of the valve parts.

Q. You spoke of the valve department | think;
is that a special department of your company?
A ltis.

Q. Constituted because of this contract? A.
Absolutegl.

Q. Had no valve department before? A. No.

Q. Has it yet become profitable? A. No, it has
not.

Q. Are you a practical man yourself? A. 1 am
supposed to be.

Q. Are you a mechanical engineer? A. Me-
chanical engineer.

Q. By profession? A. By profession.

Q. You regard this straight-way valve of Haly-
burton’s as a good one? A. Yes, | do.

Q. Have you yet progressed so as to make a
practical test of it? A. | think we have reached
the point now where we are about ready to put i
on the market. .

Q. You have not yet been able to do that. A.
We put it on the market in a small way, with
rather unsatisfactory results.

Q. Have you or not, your company, made im-
provements on the valve? A. We made very ma

40 terial improvements.
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Q. Of what character?
Mr. McCarter: Objected to; | cannot see
that that is material, your Honor.
(After some discussion.)
The Court: | think I will exclude the
evidence, because it seems to me to be ir-
relevant at present.

Adjourned until June 10th, 1915, at 10
a. m., Chancery Chambers, Newark, New
Jersey.

SECOND DAY

Before His Honor Vice Chancellor Stevens.

Mr. Linton Satterwaite and Mr. Robert
H. McCarter, for the complainant.

Mr. Gilbert Collins and Mr. Frederick P.
Whitaker, (of the New York bar) for the
defendants.

Transcript of shorthand report of the
evidence given upon the trial of the above
stated cause, on Thursday, September 16,
1915, at the Chancery Chambers, Newark,
New Jersey.

WILLIAM CARTER DICKERMAN, re-
called:

Cross-examination by Mr. McCarter :
Q. Mr. Dickerman, you stated in your evidence
°n page 110 that your company up to date had in-
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vested approximately ninety-six thousand dollars
on the project in connection with the exploita-
tion of this valve, and that those expenditures
were made in development work, putting in the
necessary machinery, altering the buildings, mak-
ing the patterns, the drawings and experimental
work, and in accumulating a stock of the valve
parts. Are you able to tell us, without too much
trouble, how much of that ninety-six thousand dol-
lars was for accumulating a stock of the valve
parts! A. We to date have practically accumu-
lated no stock; we started in—

Q. Kindly answer my question. You said on
page 110 that you had spent ninety-six thousand
dollars on this business, and that that sum of ex-
penditures was made in development work, put-
ting in the necessary machinery, altering the
buildings, making the patterns, the drawings and
experimental work, and in accumulating a stock of
the valve parts. My inquiry is how much of the
ninety-six thousand dollars was spent for accum-
ulating a stock of the valve parts! A. | should
estimate that possibly ten to twelve thousand dol-
lars.

Q. Well, is that a guess, t>r is that based on any
knowledge! A. It is an estimate; | have not gone
into that because we have scrapped that stock, it
IS an actual loss.

Q. You spoke of always having searches made at
Washington; the purpose you had in always hay-
ing searches made at Washington was to ascertain
whether the proposed dealer with you in patents
was not the owner, was it not! A. That was the
idea, see whether there were any—

Q. Other interests; A. Other interests filed

there.
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Q. Do you recall meeting Mr. Halyburton and
Mr. Transue at a ball game in Philadelphia, 1913?
A. | do not.

Q. Orat any other time? A. Save the time that
| testified to in the Hotel Adelphi.

Q. | am asking you if you recall meeting them
at a ball game? A. Never.

JOHN D. STAPLES, re-called:

Direct-examination by Mr. Satterwaite:

Q. You have already testified you are the sec-
retary of the complainant company. You are also
employed by Mr. Baylor? A. Yes.

Q. In what capacity? A. Well, we will make
it clerk, we will say clerk.

Q. And you are familiar with his business af-
fairs, as such employee? A. Yes, sir.

Q How long have you been in that employ? A.
About eighteen years.

Q. Do you remember Mr. Halyburton coming to
Hampton? A. Oh, yes.

Q. Did you hear any conversations between him
and Mr. Baylor with reference to a valve which he
was inventing or had invented? A. | heard several
conversations.

Q. Did you in the year 1908 hear any such con-
versations? A. Yes.

Q. Where? A. In Mr. Baylor’s office.

Q. AtHampton? A. At Hampton, the only of-
fice he has.

Q. About what time in the year? A. Well, |

ng:d conversations at different times during thé
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Q. Early in the year!. A. Well, it continued all
through the year.

Q. Did you hear any conversation with regard
to raising money to exploit the valve? A. Yes,
sir, 1 did.

10 Q. What was that conversation? A. The con-
versation in reference to raising money was that
Mr. Baylor was to raise a certain amount and Mr.
Halyburton a certain amount and Mr. Transue a
certain amount, to have valves manufactured and
put on the market.

Q. Do you remember what the amounts, respec-
tively, were? A. Mr. Baylor, two thousand; Mr.
Transue, five hundred; Mr. Halyburton, five hun-
dred.

20 Q. Can you place about what time in the year
1908 such a conversation as that took place? A
Well, it was some time during the fall, late in the
summer.

Q. After that did you hear any more conversa-
tions between them in reference to that arrange-
ment? A. | heard conversations between Mr.
Halyburton and Mr. Baylor in reference to Mr.
Halyburton not being able to raise his part of it.

Q. What did Mr. Halyburton say about it? A

30 He said that he couldnt raise it on account of
some trouble that his brother-in-law had had.

Q. Had he said anything about his brother-in-
law previous to that time? A. He said that his
brother-in-law was going to put up the money for
him, or loan him the money, and he was going to
put up all the stock that he held in the Sweet
Doyle Company as collateral for him.

Q. How much was he to raise? A. Five hun re

40 dollars, t
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Q. When did you hear this conversation; you
say he said that he could not get it from his,
brother-in-law? A. That was some time later, |
cant recall just exactly the time, it was quite a
while later.

Q. What further was said then between you?
A. Well, that was after Mr. Baylor quit putting
his money up, and | understand Mr. Transue then
kept putting money up for him.

Q. What did Mr. Baylor say to Mr. Halyburton,
and Mr. Halyburton to Mr. Baylor, then, with ref-
erence to the advancement of the money? A. Mr.
Baylor said that he put up all he cared to, and that
he was through putting up the money.

Q. Anything said about security? A. Not at
that time.

Q. Did you hear any conversation in which any-
thing was said? A. The only security | heard in
reference to the money was that Mr. Halyburton
was to assign everything to the company for the
moneys that were put up as a protection.

Q. When was that said? A. That was said be-
fore the money was put up; about the time, along
about the latter part of August or first of Septem-
ber Mr. Baylor started to put up his share of the
two thousand dollars.

Q. What year was that? A. 1908.

Q. You say Mr. Baylor isaid that he put up all
the money he cared to; do you know whether or
_ntot he did put it up? A, Yes, | know he did put
it up.

YQ. You know that of your own knowledge? A.
es.

Q And that amount was? A. Two thousand
dollars.

10
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Q. Now did you have any conversation with Mr.
Halyburton at the time you were elected secre-
tary of the company with regard to what the com-
pany was to get? A. Yes, sir.

Q. What was said? A. Well, in this way, that
everything was to he assigned to the company,
and | was to receive stock for my services as sec-
retary.

Q. You say you were; who said that? A. Mr.
Halyburton told me that himself.

Q You say he said that everything was to be—
A. Everything was to be assigned to the company.

Q. What was he talking about? A. This patent,
patent rights, and all drawings, and everything.

Q. In the year 1909. did you hear any further
conversation between Mr. Halyburton and Mr.
Baylor with reference to this matter? A. | can-
not recall any specific conversation, but | heard
several different, on different matters in refer-
ence to the company.

Q. Do you remember when Mr. Halyburton left
Hampton? A. Yes, sir, | do.

Q. When was that? A. In the spring of 1911.

Q. What was he doing between January, 1909
and 1911, when he left? -A. Why, he was trying
to raise sufficient money to locate the plant in
Hampton, and also having some valves made on
the outside, so he said.

Q. What did you hear him say about making
valves outside? A. He said that he was having
a valve made at Chester by the Chester Engineer-
ing Company for superheated steam, that West-
inghouse, Church, Kerr & Company was to place
with the Brooklyn Edison Company.

Q. When was it he said that? A. | cannot re-

call the date of it.
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Q. What year? A. It was in 1910, latter part of
1909 or early part of 191A as near as 1 ixin re-
member.

Q. Then he left, you say, Hampton early in the
spring of 1911? A. 1911

Q. Did you personally hear anything of him
after that, where he was? A. The last | heard
from him, | didnt hear from him personally, only
through Mr. Baylor.

Q. Did you do anything with reference to find-
ing out where Mr. Halyburton was, after he left
in 1911? A. Only at the instigation of Mr. Baylor,
he sent me to Philadelphia and to Chester at dif-
ferent times.

Q. Didyougothere? A.Yes;I wentto the Nel-
son Valve Company and to Eynon & Evans.

Q. And your purpose of those visits? A. Try-
ing to locate Mr. Halyburton if possible, find out
what he was doing.

Q. You went at the request of whom? A. Mr.
Baylor.

Q. You say you went to Chester? A. Yes, | did.

Mr. Collins: Fix the time.

Q What was the time of these visits to Phila-
delphia? A. I went to Philadelphia in 1911, and
again in 1912.

Q. What time in the year? A. The latter part
%‘)1%911, in the fall, and in the spring I think of

Q. When did you go to Chester? A. During
the same period, | went from Philadelphia one
day on to Chester.

Q Did you find Mr. Halyburton in either of
those places? A. No, sir.

Q Did you find anything at Chester? A. |

20
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found a valve there that Mr. Halyburton had had
manufactured there.

Q. Prior to your visit to Chester, and prior to
Mr. Halyburton leaving, had you heard any speci-
fic conversation with Mr. Halyburton with ref-
erence to this specific valve at Chester? A. | had
no personal interview with him, but | heard him
say in my presence—

Mr. Collins: | object.

Q. (Questionread.) A. Yes, | had heard it.

Q. What was it?

Mr. Collins: Objected to as irrelevant,
what conversation he overheard with Mr.
Halyburton in 1911, conversation he over-
heard with respect to the valves at Chester,
| do not see the relevancy.

The Court: | cannot tell whether it is
relevant or not until I hear what the evi-
dence is. Any admission on the part of Mr.
Halyburton | suppose is evidence.

Mr. Collins: But this is in regard to a
particular valve at Chester.

Mr. McCarter: 1 think the Court and
counsel ought to be apprised of our
thought about that, it was not a mere bolt
from the sky; you see this company was
formed with the intention and expectation
undoubtedly, if they got the capital, o
building a plant, and manufacturing these
valves; the trouble was that Mr. Halybur-
ton did not raise the money he expected to
raise and so, as appears from the evidence,
they rather modified their plan and un er
took to have some valves made outside, and
it is with regard to this valve at Chester,
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to indicate that that was carried out to a
certain extent by Mr. Halyburton, that this
evidence is offered. | think it is quite ma-
terial.

Mr. Collins: It seems to me it is irrele-
vant.

Q. (Question read.) A. I heard Mr. Halyburton
tell Mr. Baylor that the valve had already been
placed in the Brooklyn Edison plant and it was
working fine.

Q. Subsequent to that conversation you found
that valve at Chester? A. Yes, sir, | did.

Q. Do you know what became of it? A. It is
there yet, for all I know.

Mr. Collins: 1 move to strike out the
testimony now given.

The Court: Well, I will have to pass up-
on the relevancy of the evidence hereafter.

Mr. Satterwaite: | think it goes to show
the general representations.

The Court: | will admit it now, and if it
is not relevant it will be disregarded when
| come to consider the case, but it will go
in now subject to John Collins’ objection.

Q. On any of these visits which you have men-
tioned, these trips, did you get any trace of Mr.
Halyburton? A. None whatever.

Q. Did you subsequently go anywhere in search
of Mr. Halyburton, and where, if you did so? A.
I went in 1914 to Berwick.

Q. Pennsylvania? A. Pennsylvania, yes, sir.

Q. At whose instance? A. Mr. Baylor’s.
dic?' Did you see Mr. Halyburton there? A. |

Q. Have any coversation with him? A. | did.

10
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Q. Have any conversation about the Gardner
Valve Company? A. Yes, sir.

Q. What was it?

Mr. Collins: Objected to as irrelevant, a
conversation he had in 1914 with Mr. Haly-
ja burton.
The Court: Was this before or after the
arrangement with the company?

Q. What time in 1914 was it? A. The first day

of September, 1914.
Mr. Collins: The agreement with the
American Car & Foundry Company was
December 12, 1912.
The Court: 1 do not see how a conversa-
tion with Mr. Halyhurton at that time will
20 affect the defendant company. It will go
in as evidence against Mr. Halyhurton, but
not as evidence against the defendant com-
pany.

Q. (Question read.) A. The conversation in
reference to the Gardner Valve Manufacturing
Company?

Q. Yes. A. He asked me how they were getting
along at Hampton; | told him all right; he said
he received notice of a stockholders’ meeting and

g0 he mailed it to Frank, which meant Mr. Transue,
he told me that Frank had told him that
Senator Large and Mr. Baylor were looking it up,
and Mr. Baylor was about the only one that was
against him.

Q. Did he say anything with reference to the
American Car & Foundry Company? A. He did.

Mr. Collins: Same objection.
Q. During the period covered by these visits
40 in search of Mr. Halyhurton, to which you have
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testified, were there any letters written by you?
A, Several letters written by me, dictated by Mr.
Baylor.

Q. Having for their purpose the inquiry as to
Mr. Halyburton’s, whereabouts? A. Asking as
to his whereabouts.

Q. Do you know when the last of such letters
were written, about? A. The last one that | recall
was in the early part of 1914, along about March
or April.

Q. Who was that written to?

Mr. Collins: Objected to on the ground
of calling for the contents of a paper not
produced.

A. Mr. Transue.

The Court: This is mere description, |
understand; they are not seeking to put in
evidence the contents of the paper, they are
merely seeking to describe the letter.

Q. To whom was that letter written? A. Mr.
Transue.

Q. The president of the company at that time?
A. Yes, at that time.

Q. Didyou, as far as you recall, go to any other
places than you have mentioned in isearch of Mr.
Halyburton or knowledge of him? A. Not that |
can recall at the present time.

Q How came you to go to Berwick at the time
you went there ? A. Mr. Baylor sent me there.

Q. Do you personally know whether your steps
were directed toward Berwick, rather than some-
where else, by reason of any information re-
ceived?

Mr. Collins: Received by him?

QBX you or by Mr. Baylor, do you know per-
sonally”

10

20

30

40



122
John D. Staples—Direct

Mr. Collins: Object as to any informa-
tion received by Mr. Baylor.

A. My steps were directed toward Berwick.

The Court: Does not that call for the
contents of some paper?
iq Mr. Satterwaite: | will withdraw that
question and put it in another form that 1
think will not be objectionable.

Q. Did you go to Berwick, when you went there,
in consequence of information received from any-
one? A. Yes, sir.

Q. From whom?

Mr. Collins: Obijected to.
The Court: | will let you state that:

A. At Mr. Baylor’s direction.

20 Q@ (Question,read.) A. Yes.

Q. Whom? A. From Mr. Baylor, and also from
Mr. Waidman.

Q. Who was Mr. Waidman? A. He is a man
living in Hampton, that is all I can tell you.

Q. When Mr. Halyburton left Hampton did
his family go with him? A. No, not at that time.

Q. How long did his family remain there? A
| cannot say positively, but quite a while.

Q. Ayear? A. I would say pretty close to it,

30 A. | cannot state the positive time.

Q. Do you recall any event that happened in
his family of importance, while they were there,
that would help you to fix the date? A. In Haly-
burton’s family?

, Q. Yes. A. The marriage of his son is all.
Q. The marriage of his son? A. Yes. A
Q. Do you recall when that was? A. | couldn t

40 state the positive date, no.
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Did Mr. Halyburton return there at the

time of the wedding? A. He did not.

Not cross-examined.

Mr. McCarter: We now offer in evidence
the catalogue prepared and issued by the
defendant, the American Car & Foundry
Company, pocket edition, 1913.

Mr. Collins: | would like to have indi-
cated for what purpose the document is of-
fered. It has already been proved by Mr.
Dickerman, and the agreement with Mr.
Halyburton is in evidence, and the fact that
they have such an agreement to manufac-
ture valves; | cannot take the time now to
run through the whole thing, and | do not
see the object.

Mr. McCarter: It was referred to by us,
and shown to Mr. Dickerman when he was
made our witness, and asked if they got out
this catalogue, they said they did, and it
was so similar to the one that We got out
that | then asked him if he had seen ours,
he said he had, etc. Now it seems to me it
ought to be marked; it has been used by
Judge Collins to make some correction that
appears in the notes, and there are some
statements in here from time to time that |
think are important, made by the Ameri-
can Car & Foundry Company, concerning
the value and the great importance of these
valves; for instance, theysay on page 10
that the Halyburton valve is the most per-
fectly designed from an engineering and
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mechanical standpoint of any of the valves
on the market, and I think we ongt to have
that marked.

Mr. Collins: | think that the explanation
of counsel justifies the objection. Certain-

10 ly that book issued by the defendant can-
not be taken as evidence of such facts as
he recites. The testimony already in evi-
dence by—I forget now whom, Mr. Dick-
erman having been called by both sides—
is to the effect that they spent a great deal
of money, not having yet been able to
market the valves, it appears this morning
they scrapped the stock that accumulated—
they hope it will be good, but it had not yet

2Q been established and developed, and it
seems to be an attempt to bring in, in an
indirect way, the supposed large value of
this patent by this advertising publication,
which is not legal.

The Court: Well, it is a declaration by
the defendant company, and | presume it
is evidence for that reason; you may ar-
gue that evidence of this sort is not as a
rule worth very much, but still it is their

30 declaration.

Marked Exhibit C-10.

i _ & j Ipf

Complainant rests.

JAMES W. GLASSEY, sworn:

Direct-examination by Mr. Collins:
Q. What is your age, place of residence and oc-

4Q cupation? A. Age is forty-eight; place of resi-
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dence is Philadelphia, Pennsylvania; occupation
is superintendent of one of the departments of
Whitehall Tatum Company, glass manufactur-
ers, Philadelphia.

Q. Do you know a Mr. Looney? A. Mr. Wesley

A. Looney is my brother-in-law..

>

Q. Where does he live?

Mr. McCarter: What on earth has that
to do with this case?

Mr. Collins: Well, you do not object to.

it, do you?

Mr. McCarter: Only 1 would like to
know what it is bitout. This gentleman
is called out of time, and therefore we
have not the advantage of knowing what
it is about, and | think we should know the
purpose of asking about Mr. Looney.

Mr. Collins: Mr. Looney cannot be pro-
duced, he does not live in this State, and |
am calling this witness to testify to a con-
versation between Halyburton, Looney
gitnd himself; there is nothing secret about
it. :

Admitted.

Q. Where does he live? A. He is at present in

lexas; his home is in Pittsburg, Pennsylvania.

V- Did Mr. John L. Halyburton have a conver-

sation with you and Mr. Looney with respect to

e MarJner Valve Manufacturing Company?

A r*McCarter: | object. | do not see
how a conversation between Mr. Halybur-
ton and Mr. Looney and this gentleman,

r* GHasjsey—whether it was concerning

e Gardner Valve Manufacturing Com-
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pany or any other company—in our ab-
sence, in the absence of any of the com-
plainants or the complainant here, is com-
petent.

(After argument.)

The Court: As | understand it, the
case sought by Mr. McCarter is a case at
law and we all understand that Naumberg
vs. Young is the leading authority on that
point and must be followed, but when you
come to the specific performance of a con-
tract in equity the rule is somewhat differ-
ent; you cannot add, even in equity, to a
contract and then get a specific perfor-
mance of the contract as supplemented by
the parole evidence; but there are cases,
as | understand the law, in which by way
of defense you may show that it would he
inequitable to grant specific performance;
the evidence of circumstances going to
show that it would be inequitable to allow
a specific performance, is a recent one and
on that principle it seems to me that this
evidence is admissible; at all events if not
admissible it is not so clearly inadmissi-
ble that I ought to reject it at this time; it
will go in subject -to objection, and if
it comes within the case of Naumberg vs.
Young it will be excluded from considera-
tion. On the other question, | think Mr.
Collins is limited to statements made by
the agent in the execution of his duty, and
as to that I cannot say until | hear the
evidence; if it does not turn out that these
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were statements made by Mr. Halybur-
ton in an effort to secure subscriptions to
stock | shall overrule it.

Q. (Question read.) A. He did.

Q. When? A. First in the spring of 1910, and
a number of times afterwards. 10

Q. When, was it?

Mr. McCarter: Now.

The Court: Well, the first conversation
might be competent, and the second might
not |1 do not know.

Q. What was the first conversation? A. Mr.
Halyburton came to Philadelphia and told us
that he was going to—

Mr. McCarter: Just a moment, please.

A. Told me— 20

Mr. McCarter: Your Honor, this you
see is after the agreement which is Janu-
ary 30, 1909. Now can it be possible that
the force and effect of that agreement can
be modified by some conversation between
Mr. Halyburton and this gentleman in
1910. If there was come conversation as
to a transaction before this agreement be-
came operative it might go to show some
condition precedent, but can it be possi- 30
ble, after Halyburton has bound himself
in black and white by the agreement dated
January 30, 1909, for him to go out to
somebody else, and in a talk undertake to
bind us by something that he says con-
cerning the agreement.

The Court: | want to hear what the evi-
dence is, it will not do any harm, and if it 40
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is not of the character | have indicated |
am going to overrule it at once.

A. Mr. Halyburton was there.

Mr. McCarter: No. no. The question is,
what was said.

Ilg A Mr. Halyburton told me that he was going
to try to locate a plant at Hampton, New Jersey
for the manufacture of the Gardner valves, and
that there was to be one hundred thousand dol-
lars raised, and there was a Mr. Baylor was to
raise part of it, and he was there in Philadelphia
to see if he could not raise the balance. 1, per-
sonally, together with my brother-in-law, Mr.
Looney, put in, advanced the sum of $1875, not
all at one time, but several times.

20 Q What were you to get for it? A. With the
idea that—

Mr. McCarter: One moment.

The Court: What was said.

A. If he succeeded in raising this one hundred
thousand dollars, and they would start that plant
| was to get sufficient preferred stock to equal
the amount of money that | gave to him; if they
did not succeed in raising this one hundred
thousand dollars why the thing was off: | took

30 my chances with that idea, and gave him the
money.

Q. For preferred stock? A. With the idea
that—»

Mr. McCarter: Won't you let him testi-
fy, please.

A. With the idea that—

Mr. McCarter: No, no.

A. | gave him the money with the understand-

40 ing—
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Mr. McCarter : No.

The Court: Well, you have already sta-
ted what the arrangement was; | do not
see why it should be repeated.

Mr. Collins: 1 wanted to make sure, to
clinch it, that this $1875 was under that
arrangement. Was the company named?

A. The Gardner Valve Manufacturing Com-
pany.

Q. You say you did this, or you and Mr. Loon-
ey together? A. | personally gave half of it.

Q. Who gave the other half? A. Wesley A
Looney, my brother-in-law.

Q. Did you ev,er receive the preferred stock,
in any certificate? A. | never did.

Q. You said this was at different times until
the aggregate of $1875 was made up. During
what period? A. From the spring of 1910 until
the latter part of 1912, I cannot tell you exactly
what month, the latter part of the year.

Q. Was anything said at the original agree-
ment as to what would happen if the one hun-
dred thousand dollars of preferred stock was not
raised?

Mr. McCarter: Same objection.

The Court: You may answer the question.

Q. And what was it?

The Court: He has already stated
where the money would go.

Mr. Collins: If he said that, | was not
clear.

The Court: That is the way | under-
stand it.

A. Yes, | stated that.

Q. Do you or Mr. Looney make any claim—

10
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The Court: Well, that will not do. He
has stated the agreement, and he has sta-
ted that he never got his preferred stock.

Recess.

Q. Did you or Mr. Looney make any claim for
stock in this company?

Mr. McCarter: | object. Certainly | do
not suppose he can tell us what Mr. Loon-
ey claims, who is out in Texas.

The Court: He can tell what he himself
claims.

Q. Do you yourself? A. | do not.
Q. Do you know from Mr. Looney whether he
20 does or not?

Mr. McCarter : | object.

Mr. Collins: What Mr. Looney told him.

The Court: That is not evidence, that is
pure hearsay.

Mr. Collins: Mr. Looney himself, the
person who has the right to claim it, has
told the witness that he does not.

The Court: But he is not bound by it; if
he told a member of the company that

30 would be a different thing.

Mr. Collins: Mr. Glassey is a member.

Mr. McCarter: Never had a ishare of
stock.

Mr. Collins : Well, but he was a subscri-
ber.

The Court: | think you have gone as
far as you can.

40 Mr. Collins: Well, | offer to prove it.
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Q. Now, you say you saw Mr. Halyburton at
various times, 1908, 1909, 1910, 1911 and 1912, |
understood you. A. No.

Q What did you say? A. Beginning of 1910.

Q. Down to when? A. The latter part of 1912
and since then.

Q. Where was he to be found?

_ IMr. McCarter: Objected to as immater-
1al.

Mr. Collins: I shall follow it up by a let-
ter from Mr. Baylor, Mr. Baylor writing
to a gentleman says that the recipient
would be apt to find Halyburton going to
the West End Trust Company or the
Whitehall Tatem Company. Now, | want
to prove by this gentleman—it is Baylor’s 20
hand writing—that Mr. Halyburton’s
headquarters were at the West End
Trust Company in Philadelphia, so that
he could readliy be found.

The Court: 1 will let you show that he
was there.

Q. Where was Mr. Halyburton to be found
during those years? A. In the City of Philadel-
phia, where he located permanently.

By the Court: Q. Where could he be found? A. 30;
He could be found, most any time, frequently at
the West End Trust Company, and most any
time on Chestnut Street in the principal hotel,
say. Greens, or the hotel on Tenth Street, Doon-
ers’ above Chestnut Street, where we frequently
*%t, and | saw him several times a week during

e spring of 1910, and several times a week in
he fall of 1910, and frequently during 1911, that ¢iJ
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is, two or three times a week, on the main streets
of Philadelphia, Chestnut Street or West End
Trust Company, where | frequently made ap-
pointments with him to meet me, and other
prominent places in Philadelphia.

Q. What about the Whitehall Tatem Com-
pany? A. He has met me quite often there; that
is the company | am with.

Q. Oh, that is the company you are with. A
Yes.

CROSS-EXAMINATION by Mr. McCarter:

Q. What position have you, and did you have,
with Whitehall Tatem <& Company during the
year 1910 to the present time? A. | am superin-
tendent of one of the departments of their office,
Philadelphia office, and still have that same po-
sition.

Q. In the Philadelphia office? A. Yes.

Q. You are not in the manufacturing depart-
ment then? A. Not in the manufacturing depart-
ment sense, we do manufacture some things
there, but our main plant is down at Millville,
New Jersey, and we have several plants, manu-
facture rubber at Keyport, New Jersey, and

Q. Now, I am not asking you for that long
story. | say you are not the superintendent of
the manufacturing department? A. No.

Q. What are your functions? A. Superintend-
ent of the sundry department, order department,
and also manufacture some few items in my par-
ticular department, getting out of the orders,
having charge of all the shipments, having em-
ployment of all the help outside of the office.
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Q. Did you say that Mr. Looney was a brother-
inlaw of yours? A. Yes.

Q. When did you see Looney last? A. About
three months ago.

Q. Where was that? A. Philadelphia.

Q. You have not seen him since? A. | have
communicated with him since but | haven seen
him, he has been in Texas most of the time, and
California, he has not been in Philadelphia
since that time that | saw him.

Q. That is, to your knowledge he has not? A.
I know for a fact that he has not, because he is
connected with the family, and he comes and
spends the time with me when he does come
there, most of the time he is in Philadelphia.
YQ. That is the only reason you know that? A.

es.

Q. You say that you put up personally nine
hundred dollars with this man Halyburton; had
you known him long? A. I met him in the spring
of 1910, not before that.

Q. And your subscription was made how soon
after you met him? A. Very shortly afterwards;
I made the first subscription, and a number of
times afterwards, not all at one time.

Q. Did you subscribe personally for a certain
number of shares? A. No, not for a certain num-
ber of shares; I gave the amount of money with
the idea that—

@ No, no. A. Not a certain amount of shares.

Q@ You did not subscribe then for any given
amount of shares? A. No, I did not.

Q Halyburton asked you for money, didn’t

e? A. He asked me for money for a specific pur-
pose, for the promotion of this company
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Q. Did you take receipts from him? A. | have
no receipts, no.

Q. How many shares did you subscribe for?
A. | havent any particular number of shares;
the idea was that—

Q. No, no, I do not want any idea. | want to
know how many shares you subscriber for.

Mr. Collins: Well, the witness simply
used the word “idea”—

Mr. McCarter: One moment.

Mr. Collins: He simply used the word
“idea” to mean what was ,said; he has a
right to tell what was said.

Q. The question is, and | think it is a plain
question and one that you can answer, how many
shares did you subscribe for? A. | didnt sub-
scribe for any certain number of shares.

Q. You took no receipt? A. | took no receipt.

Q. Was Mr. Looney present at the time—were
you present when Mr. Looney made his arrange-
ment too? A. | have been on some occasions, oth-
er occasions | have not been.

Q. How many shares did he subscribe for, in
your presence? A. He didnt subscribe for any
cetain number of shares in my presence.

Q. In what sums did yeu pay what you did pay
in this matter? A. Generally about a hundred
dollars.

Q. Some times less? A. There may have been
a couple of cases of fifty dollars.

Q. Did he repeat this story or rigmarole that
he told you when you made these advances ?

Mr. Collins: | object to “rigmarole.”

Q. Well did he repeat this story on each of
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the occasions that you made these advances? A.
It wasnt necessary to repeat it.

Q. I dont ask you what was necessary. Did
he do it in fact? A. Well, | knew what he wanted
it for.

Q. Oh, no, Mr. Glassey. The question is whe- 1
ther he did repeat this story each time? A. |
dont say each time, but he did several times re-
peat the same idea.

Q. You had known him a month when you put
up some money on this account. A. Only known
him a month.

Q. Did you know anything about him before
that? A. Oh, I knew a lot about hpn.

Q. From whom had you learned ?M\. From my
brother-in-law, Mr. Wesley A. Looney. 20
@ Did you personally know anything about
the valve, did you study the valve? A. | am not

competent to know much about the valve, no.

Q. Did you study the valve? A. | wouldn’t
know much about it if I did study it.

Q. Well now, you insist upon arguing with me.

A No, | did not study the valve.

Q. | sujppose you saw this catalogue, didnt
you? A. | have, yes.

Q He left one with Mr. Looney, and he left 3g
one with you, didnt he? A. | have seen this cata-
logue, and | did have one.

Q. He gave you one? A. Yes.

Q. Did he tell you anything about the Gard-
ner Valve Manufacturing Company? A. He told
me about what | have told you, yes, that tliis was
a company to be located—

Q@ | didnt ask you what he told you; | asked 40
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you if he told you anything about the Gardner
Valve Company. A. Yes.

Q. You read this cover? A. | must have read
it.

Q. Did he tell you that the Gardner Valve
Manufacturing Company owned the patents? He
did, didnt he? A. Now, | want to answer your
question honestly..

Q, Certainly, I suppose you do. Did he tell
you that the Gardner Valve Manufacturing Com-
pany owned the patents ? A. He told me that—

Q. You can answer that yes or no, cannot you?
A. He didnt tell me the Gardner Valve Manu-
facturing Company then owned the patents.

Q. Did he tell you that he had agreed to assign
them to them? A. Yes, when this hundred thou-
sand dollars had been subscribed.

Q. Now, over how long a period did these ad-
vancements of these small amounts continue,
from 1910 to 1912? A. From the spring of 1910
until 1912.

Q. Have you ever had back the money from
him? A. | have not.

Q. When did you first announce to him that
you were willing to abandon your interest, if you
had any, in the Gardner Valve Manufacturing
Company? A. In the latter part of 1912 when |
saw that the thing could not be, the money c'ould
not be raised, as far as | could find out.

Q. Did you ever ask him for the money back?
A. | haven't asked him for the money back, no.

Q. So that since 1912 to the present time you
have never asked for that money? A. Can | ex-
plain?
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Q. Answer the question? A. | havent asked
him for the money, no, not directly for that par-
ticular money.

Q. I do not suppose the specific bills or the
check that you gave him, but I mean you put up
nine hundred dollars on this thing? A. Yes.

Q. You never asked to have that nine hundred
dollars returned to you? A. Not returned to the
present time, no, sir.

Q. Have you ever asked for his note? A. No, |
have not.

Q. Well, have you ever made any demand? A.
Yes, if you will let me explain. Mr. Halybur-
ton’s recommendation came to me through my
brother-in-law, in whom | have implicit confi-
dence, a man of wide business experience, and he
told me that Mr. Halyburton would make a suc-
cess of this thing.

Q. You are not answering my question. Did
you ever make any demand to Halyburton for
the amount of the nine hundred dollars, or any
part thereof? A. | havent made any demand on
him, no, sir.

Q. Or any request, if you will. A. No, nor any
reuest to the present time, no, sir. | am trying
to answer you honestly.

Q. Yes, very good. Mr. Looney was connected
with the Gulf Cooperage Company, the Pitts-
burg Company? A. They are only a subsidiary
company of the Gulf Refining Company.

Q. Do you think that answers my question?
Was he or not connected with the Gulf ‘Cooper-
age Company the Pittsburg Company? A, He
Eiay be connected.

Q* Was he?
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The Court: If you do not know, say so.

A. | dont know. | know there is a Cooperage
Company connected with the Gulf Refining Com-
pany, where they make their barrels.

Q. Was Mr. Looney connected with the Gulf
[Refining Company2 A. He was, and is connected
with the Gulf Refining Company.

Q. And was at this time? A. He was at that
time.

Q. Were all your payments to Mr. Halybur-
ton in the presence of Mr. Looney? A. Oh, no.

Q. Did you and Mr. Looney agree to let him
have an equal amount? A. Yes.

Q. How do you know Mr. Looney has paid the
eight or nine hundred dollars? A. Because he has
told me that he has.

Q. Who has? A. Mr. Looney has told me.

Q. That is all you know about it? A. Yes, al-
though he has paid hitn some of the amounts in
my presence.

Q. When was the last advance made by you;
1912? A. | should suppose early in the fall of
1912

Q. So that for a period of two years you were,
as you contend, subscribing for this stock? A. In
the event of it being—

Q. One moment. And paying in, by driblets
of fifty or a hundred dollars, money which finally
reached the amount of nine hundred dollars, and
you never had a scrap of paper to show for it?
A. That is exactly so; | took it as a purely spec-
ulative venture.

Q. Without anything to show for it whatever?
A. Yes.
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Q. Did you ever make any request for any
stock of the company? A. If the money would
have—

Q. You need not argue with me. Did you ever
write—you say you had one of the catalogues—
did é/ou ever write—A. No, because | under-
stood— ‘

Q. One moment. A. No, I did not.

Q. You say you had one of those catalogues in
your possession, did you ever write to Hampton,
New Jersey, which is said to be the home of the
company? A. | didjiot.

Q. Now you concluded in 1912, you say, to
abandon your position as stockholder, if you
were Ma stockholder? A. | concluded the thing
wasn’t a success, and |1 was willing to sink what
money | put in It.

Q. Did you ever inquire whether the money, as
N0 SV AN put in it, reached the companv?®
A. No, | did not..

Q. You and Halyburton saw a great deal of
ggg another, didn’t you? A. We met frequently,

Q@ Went out evenings together? A. No, we did-
nt go out evenings together; I may have met
dhLf an eVemng in a business way; but we
want go out evemngs together, not Socially.

V- lour principal acquaintance with him on

Tr,JfTh tS °f PbiladelPhia or at the West End
t;-omPany was during what period? A.

the feP f 191°" mtU Probably into
that p 0f,1912; be »ay n°t have been there all
but that covers the general period.

phia durir?@mtlhga%etahraiéﬁy %VVOH;) >§/esP. hiladel-
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Q. Where? A. Why, on Chestnut Street.

Q. Met him casually? A. Met him casually and
met him by appointment, he would call me up on
the ’phone and | would meet him.

Q. Where would you meet him? A. We fre-
quently would meet at Thompson’ restaurant on
Chestnut Street between 7th and 8th.

Q. By appointment? A. Yes.

Q. Did you have occasion to write to him dur-
ing this period? A. Why no, because | under-
stood—

Q. Never mind, dont argue with me. A |
would telephone him.

Q. Where would you telephone? A. He was
then stopping up with a brother-in-law on Dia-
mond Street, later on with another relative at
Haddon Heights, New Jersey.

Q. Haddon Heights? A. Yes.

Q. When was he to Haddon Heights? A. The
latter part of his stay of this period that I men-
tioned, that is,”1 should suppose he was there
mostly in 1912; the early periods he was in Phil-
adelphia, but the latter part of his visit he was
at Haddon Heights; that is where | understood
his home was, or where he was stopping.

. Q. That is all you know about it? A. Yes.

Q. Was there a place where he had headquar-
ters iri Philadelphia where you could find him
without being called by him and making an ap-
pointment, during the year 1912? A. None ex-
cept the places I mentioned, at his home, where
he was boarding, where he was staying.

Q. You said he was at Haddon Heights dur-
ing 1912? A. Haddon Heights, and this place on
Diamond Street.



141

James W. Classey—Cross

Q. Did you go there during 1912? A. No, | just
telephoned him.

Q. Cannot you answer this question, | ask you
if you knew of a headquarters that he had in
Philadelphia during 1912? A. No headquarters,
except this place on Diamond Street, and in 1912
probably at Haddon Heights; | have never been
to Haddon Heights.

Q. Did you know of headquarters that he had
in Philadelphia after July, 1911? A. No head-
quarters, no.

Q. Who asked you to come over here Mr. Haly-
burton? A. Mr. Halyburton asked me to come
over.

Q. How frequently have you seen him lately?
A. Oh, I don’t suppose, now let me see, | have
seen him probably this year about five or six
times during the year, when he would be in Phil-
adelphia on business. N

Q. Now the West End Trust Company is a
regular Trust Company, is it not? A. It is.

Q. With its office right near the Broad Street
station, Philadelphia? A. Bight on the ground,
floor.

QL Do you mean to say Mr. Halyburton
was connected in any way with the West End
trust Company? A. He was not, that |1 know of.

Q@* That he had a desk there? A. He had not.
T @Q DId you hear from your brother-in-law, Mr.

ooney, that in 1914, Mr. Baylor wrote him in-
quiring the whereabouts of Mr. Halyburton? A,
lu nineteen when?

Q. Fourteen. A. No.

Q. And did Mr. Looney ever tell you that he

a Wn”en Baylor a letter telling him where he

«K

20

30

supposed Halyburton was? A. Not that | recall. 40
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Q. Did Mr. Halyburton tell you that the inter-
est that Mr. Baylor had in this matter was a
speculative one, and was of such a nature that
Mr. Halyburton could not be held personally re-
sponsible for any losses he sustained! A. | dont
recall any conversation of that character.

Q, How long had Mr. Looney known Mr. Haly-
burton! A. From what he told me he had known
him for some fifteen or twenty years.

Q. Had they been associates in business! A.
Associates in business, in a business way entirely.

Q. Beg pardon. A. In business entirely.

Q. Have you ever spoken to Mr. Halyburton
with reference to the nine hundred dollars of
yours that he took! A. Why, | have spoken to
him, yes.

Q. What have you said to him! A. | have told
him the thing was all up, | guessed it was all up,
and—do you want me to tell you what he said to
me?

Q. No, | asked you what you said to him. A
Well, | told him that | did not suppose it was
possible to raise the capital of one hundred thou-
sand dollars in Philadelphia, from what effort |
made towards inducing people that might have
the money, and it was a case of all up with me, as
far as that particular end of it was concerned, in
regard to this Gardner Valve company.

Q. As | understood your story it was to the
effect that if one hundred thousand dollars capital
was not subscribed your subscription didnt
amount to anything? A. Not as far as the parti-
cular company was concerned, no.

Q. Did you ever suggest to him, as long as he
had not gotten the hundred thousand, that you
ought to get back your money? A. In this way
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Q. Had you*ever suggested to him?
Mr. Collins: | think that is proper.
The Court: | think the witness can an-
swer the question in his own way.

A. Mr. Halyburton was introduced to me by
my brother-in-law as a man of honor, and I felt,
and told him, if he ever would make a success of
his ventures in this particular line that it would
be natural for me to expect that | would have
£ome return, but I have no positive arrangement
to that effect, no agreement whatever, of any kind
and | expected, as a man of honor, if he ever got
on his* feet that he would see that I didnt lose
out entirely, although I am satisfied to take the
loss as it now is, went into it as a business ven-
ture.

Q. Your idea was that if the valve ever turned
out a success you would have your proportionate
interest in it? A. The old company—

Q No, no. If the valve ever turned out a suc-
cess you would have your proportionate interest ?
A. | only expected Mr. Halyburton to return me
my money that | would put in the thing, | didnt
know whether he would be willing to do anything
elsle or not, that is a matter that I could not con-
trol.

RE-DIREOT-EXAMINATION by Mr. Collins :

Q. Mr. McCarter asked you if you subscribed
for any particular number of shares, and you be-
gan to reply “No, the idea was—,” and then he
checked you and would not let you finish. Now |
would like to know what the arguement was. You
are not allowed by law to state a conclusion, which
the word “idea” would imply, but what was said

10

20

30

40



144

James W. Classey—Re-direct

that you were about to describe under the name of
idea? A. The arrangement as far as we were
concerned, as far as | was concerned, was that if
Mr. Halyburton was successful in raising this one
hundred thousand dollars we would be given suf-

J-Q ficient preferred stock equal to the amount of our

investment ; of course it was purely speculative,
it was a case of win or lose; | wouldnt do it to
a stranger, but through the introduction of my
brother-in-law | had enough confidence to take
my chances; of course it is not usual for me to
do those kind of things.

Q. Was Mr. Halyburton in the habit of going
to the West Eud Trust company in the year 19121
A. He would be there frequently to meet me, 1

2Q would make appointments to meet him there,

gp

and also to the restaurant I mentioned.

Q. In the year 1912? A. The latter part of
his time in Philadelphia was 1912, and' | know 1912
I met him there.

Q. What particular reason did he have for go-
ing to the West End Trust company?

Mr. McCarter: | object; you cannot
prove that by this man.

Mr. Collins: | do not like to lead, but
he can tell what it was, what connection he
had with the company, or with somebody
there.

By the Court: Q. Why did you meet at that
particular place? A. Because the secretary and
treasurer of the West End Trust company was a
personal friend of mine, a man to whom I in-
troduced Mr. Halyburton, and who had met Mr.
Halyburton and talked with him a number of

40 times, and that was my place for banking, and
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we would frequently meet there, because it was
convenient to me, and also because we could sit
in Mr. Wolbart’s office and could talk.

Q. What was the name of the secretary? A.
J. E. Wolbart, secretary and treasurer.

Q. He formed the acquaintance of that gentle-
man through you? A. He also knows my brother-
in-law Mr. Looney; through Mr. Looney.

t RE-CROSS-EXAMINATION by Mr. McCar-
er:

Q. Your first payment was how much; fifty
dollars? A« | said | paid in amounts of a hun-
]greﬁg, and fifty, generally | should say probably
ifty.

Q Did you keep any memorandum of your pay-
ments? A. | kept a pencil memorandum, yes.

Q Have you that here? A. | have not.

Q Where is it? A. | kept a pencil memor-
andum of the total, 1 havent got a pencil mem-
orandum of the dates.

Q Well, you put down nine hundred
dollars; is that what you mean? A. | got the
total that I paid him during the time I met him
in Philadelphia.

Q What? A. | have the total amount | paid
to him during the time I met him in Philadelphia,
nnd | probably could have the dates, although I
haven’t got them with me.

Q If you paid for one hundred dollars worth
of stock you say your understanding was what?
A. 1 would get sufficient preferred stock, if this
company was launched and they secured one hun-
dred thousand dollars | would get sufficient pre-

i*red stock to pay for the amount that | fix<
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already given Mr. Halyburton; I may not have
given him an even amount, | didn’t give him an
even amount, like to equal so many shares, but
just that | had given him a certain amount, and
| would jget sufficient preferred stock if the thing

IQ was launched; I went into it as rather a specula-
tive idea, if the thing was a success | would get
some stock, and if it was not a success | would
lose my money.

JOHN L. HALYBURTON, sworn:

Direct-examination by Mr. Oollins:

20 Q. You are the defendant, Mr. Halyburton? A
Yes, Sir.

Q. How did you come to go to Hampton, or as
it used to be called I think, Hampton Junction,
or Junction, New Jersey, to meet Mr. Baylor?

Mr. McCarter: Objected to as im-
material.

A 1 was taken there by—

Mr. McCarter: One moment. Objected
to as immaterial how he happened to go to
O Hampton and fall in with Mr. Baylor.
Mr. Collins: Your honor, | have a deci-
sion on that point—no doubt your Honor
is very familiar with it—by Vice-Chancel-
lor Pitney and approved by the Court of
Errors and Appeals, in which the entire
environment can be gone into, exactly as
Mr. McCarter did; Mr. McCarter took the
greatest latitude, and sometimes under ob-
40 jection was permitted and asked the ques-
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tion to show the arrangement Mr. Bay-
lor had with Mr. Halyburton, and I am sim-
ply going to give you jan historical evolu-
tion of this.

The Court: Well, he did jgo there and
met Mr. Baylor.

Mr. Colling: Yes.

The Court: Now let him start from that
point. You can say that he went there
by reason of some letter received.

Mr. Collins: | mean to say that he went
there with this man Lepper, who took him
there and introduced him.

The Court: That you can show.

Mr. CollinsMr. Lepper and he had had
some arrangement. 2q

The Court: Well, we do not care about
that, but you can start, with that, that he
went there in company with Mr. Lepper.

, Q That is the fact, is it? A Yes.

Mr. McCarter: What is the fact, that Lepper
took him there? A. That is right.

Q When was it? A. That was in the year, |
think, 1906.

Q What was the subject of the discussion be-
tween you and Mr. Baylor ?

Mr. McCarter: | object to that as im-
material; this contract was .1909, your
Honor.

Mr. Collins: That does not make any dif-
ference. Mr. Baylor stated that it began
in 1908. 1 will show you it began in 1906,
by Mr. Baylor’s own letter, in a minute,
and that letter I am about to introduce, and

when | prove it it will show that in 190ft - 10
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the arrangement was as far back as that—
that Mr. Baylor wrote him “You will be
safe in figuring on myself and my friends
taking twenty thousand dollars worth of
your preferred stock.” 1 will offer it in
a minute.

Mr. McCarter: On the cross-examination
of Mr. Baylor, over our objection, was eli-
cited by Judge Collins the statement that
previous to the arrangement in question,
which was in 1909 in writing and in August,
1908 verbally, there had been another deal,
and that that was abandoned as impracti-
cable by both of them and a new deal made
in August, 1909—1908 verbally, and crys-
tallized by this writing in 1909. | say it
is utterly immaterial what occurred in
August, 1906 on a suit based upon this con-
tract.

The Court: | presume that is so, if 1
may accept the statement of Mr. Baylor as
correct, but how do I know that the state-
ment of this witness will not be different.
I certainly will overrule all evidence going
to show an arrangement which was differ-
ent from the arrangement finally made with
reference to the organization of this com-
pany. If this evidence has reference to the
organization of this company, why then |
think it is competent, but if it has reference
to some other scheme which fell through,
then | do not think it is competent.

Mr. Collins : Well, it has.

Q. What was the subject of the discussion be-

40 tween you and Mr. Baylor! A. The time
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| went to Hampton at first with Mr. Lepper, |
went there to look at this manufacturing site,
which they told me they had there, to see if it was
a suitable site for the manufacture of these
valves; while there we discussed the question of
raising enough money to start a plant there.

Q, Did you receive a letter, which I now show
you, from Mr. Baylor, at about its, date? A Yep,
SIT. «

Q. That is hist signature; you know his signa-
ture? A. Yes.

~ Q And that is his signature? A. | believe it
Is.

Mr. Collins: I suppose you will admit
that is his signature.

Mr. McCarter: Oh, yes.

Mr. Collins: 1 will offer in evidence this
letter.

Mr. McCarter: | do not think a letter
written by Mr. Baylor in 1906 is competent
against this complaint in this suit, except
to contradict Mr. Baylor. If there was
anything contradictory in this letter of Mr.
Baylor’s evidence it would have been com-
petent to contradict him with it, but cer-
tainly this company cannot be bound by
anything that is contained in an individual
letter written by Mr. Baylor before the
company was formed.

Mr. Collins: I want to show that from
the very outset of their negotiations the
whole object of Mr. Baylor, and I think it
is not denied, was to establish an industrial
plant in his home town at Hampton, and
that that was the objective point, and that

2Q
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to do that he was willing to embark in the
forming of a company which should have
a certain amount of preferred stock for
working capital, of which he would raise
twenty thousand dollars, and the common
stock should he issued for patents, and
from the very outset that was the under-
standing, it must be there in that town, and
that is laid out in the earliest letter of all.
Then they went ahead, and finally within
a month after this they formed this cor-
poration; it is not a thing that was aband-
oned at all. Mr. Halyburton— will have
to anticipate a little—formulated a plan
which contemplated the hundred thousand
of preferred stock and the three hundred
thousand of common; it was reduced to
typewriting; Mr. Baylor himself mailed it
to Mr. Transue, and instructed Transue to
frame the certificate of incorporation,
which Transue did,, and the corporation
was formed in 1906, and this objective
point was never lost sight of, and at a lat-
er date the matter crystallized more fully,
perhaps it was in 1908, and then in 1909
Mr. Baylor wanted something to show, in
the event of the possible death, or what not,
of Mr. Halyburton, that this three hun-
dred thousand dollars of stock of the com-
pany should go to the patents.

(After further discussion.)

The Court: As the letter was written
only a month before the organization of the
company | will let you put it in subject to
objection; I do not know what its value
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will be, and | should rather think it would
be valueless, but I will let you put it in.
Q. Was the Borough of Hampton at this time
called Junction? A. Yes, sir.
Letter marked Exhibit D-2.
Q. I will read the letter:

“Junction, N. J., September 14th, 1906.
“Mr. John L. Halyburton,

Cohoeis, N. Y.

“My dear Mr. Halyburton: | have your letter
of the 12th and 13th inst., and in reply would say
that the freight rate to Hampton Junction, N. J.,
from Wharton, N. J., via C. ft. ft. of N. J., is 45"
per gross ton on Pig lron. Wharton is about 30
miles from here. There are also large Furnaces
at Oxford, N. J., Pequest, N. J., Netcong, N. J.,
and Catasauqua, Pa. | havent the rate from Ox-
ford is about 7 miles from here, Pequest
8 miles and Netcong about 30 miles. |
would judge the rate from Oxford and
Pequest would be around 30" per gross ton.
The rate from Oatasauqua is 70" per [gross
ton. We are near the Iron and Coal field's here
and you will find the rates very low. You will
also find that labor can be procured very cheap
in this locality. Taylor Iron <& Steel Co., em-
ploy about 1000 men and they pay laborers $1.40
per day. Of course, you understand our shipping
facilities are of the very best as we have freight
trains out of here on the C. ft. ft. of N. J., every
hour of the day. You will be safe in figuring on
myself and my friends taking $20,000 worth of
your preferred stock. | have talked with enough
of them to know just about what | can do.
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Just as soon as | am positive you are
able to handle your end of it, | will col-
lect it and deposit it in the First National
Bank of High Bridge, N. J. The land
and other inducements you get here should be
worth more than $10,000. Since | have gone in
with you fellows | have decided to get everything
possible for the concern for nothing, as that will
increase the assets. It will be hard for you to
find a cheaper place than this to do your work as
there isn’t any such a thing as a labor organiza-
tion in this locality. When it comes to the tax
rate, | am pleased to advise you that our rate is
$10.36 per $1,000 valuation. You must admit this
rate is very low. Of course, the valuation would
be made just as low as we could make it legally.
Other people seem to make lots of money out of
the valve and rack business, and we should do
nicely here as you should manufacture the stuff
very much cheaper. One thing is sure, and that
is the company would have the good will of every-
one in the locality as they are anxious to have a
good industry locate here,, and that goes a long
way now days when it comes to employing men.
If any of your people up there are going to make
a good size investment and went to come here
and look over the ground, | will be glad to show
them around, andll will give them all the infor-
mation | possibly can. If we get this thing going,
and | believe we will, we must make it a success
as it would be a duty we would owe our friends
who help us raise the money. | personally would
feel the responsibility. | organized a company a
few years ago and took a number of my friends

0 in and the thing has been a complete success, and
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it has helped me in raising money for this con-
cern. Let me hear from yon promptly.
Yours very truly,
E. B. BAYLOR.”

Now, following that letter was a corporation
formed?

Mr. McCarter: That is already in evi-
dence.

Q. With yourself, and this man Burrell, and
Mr. Baylor, as incorporators? A. Yes.

Mr. Collins: Do you remember that
distinctly?

Mr. McCarter: Well, it is in the minute
book, and that is offered.

Mr. Collins: Well, then it is considered
that the certificate of incorporation is in
evidence.

Q Was any particular parcel of land to be used,
as the location for the plant? A- Yes, sir, that
was part of—

Mr. McCarter: | object,

The Court: What do you propose to
show?

-Mr. Collin,s: | propose to show that the
plan of this corporation was formulated by
Mr. Baylor and Mr. Halyburton, put in
writing, or typewriting, by Mr. Halybur-
ton, was sent by Mr. Baylor to Mr. Transue
to draw up the certificate of incorporation,
which was drawn by Transue, as | will show
in a few minutes, and that in that plan
plan it was not only contemplated that there
should be the hundred thousand dollars of
preferred stock taken, but three hundred

*N\
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thousand dollars of common for the pat
ents, and that fifty thousand of the com-
mon was to go back into the treasury to
be used as a bonus to people who would
take the preferred stock, and that the plant
was to be on a particular piece of land
specified; that was the understanding from
the beginning. The reason | want to show
about the piece of land is, | shall later
show that that piece of land which was
owned by the Warren Railroad company,
and could be controlled by Mr. Baylor, was,
in the year 1912 if my memory serves me
right, conveyed away by the Warren Rail-
road Company to the Conservation Com-
pany, of which Mr. Baylor was an officer;
that plans were made or contemplated on
that piece of ground, and that Mr. Bay-
lor procured the conveyance of it to his
own company to use for manufacturing,
as bearing on this abandonment; I cannot
prove my case unless I am entitled to show
the environment of it, and when | follow
this up by showing the document that was
sent to Mr. Transue to draw the certifi-
cate of incorporation, and then the consequ-
ent arrangements, | will satisfy your
Honor’s mind that the thing failed and was
abandoned. «

The Court: | am going to allow you to
show that there was a plant formulated.;
am going to allow you to show what e
plan was, and then | am going to allow you
to show that it failed of performance; but
when it comes to going into details with re-
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spect to this particular land, which the
company had no connection whatever,, it
seems to me that that is utterly immaterial,
and |1 am going to overrule it.

Q. Was there a plan for the formation of a
New Jersey corporation agreed upon between you jq
and Mr. Baylor?

Mr. McCarter: One moment.

The Court: A plan prior to the organiza-
tion or subsequent?

Mr. Collins: A plan which the organiza-
tion consummated. This document that |
am about to have him identify is the one
that he prepared after the consultation and
agreement with Mr. Baylor; was sent by
Mr. Baylor, 1 will prove later, to Mr. 20
Transue, and on the back of it, in the hand-
writing of Mr. Halyburton, are the names
of the incorporators; the body of it states
what is to be done between these incor-
porators; that was sent by Baylor to Mr.
Transue; Mr. Transue drew the certificate
of incorporation, and the parties then met
and incorporated, and this shows what the
plan was to be.

(After discussion.) 3q

The Court: | am inclined to think that
the paper can have no legal effect on the
rights of the company, but your point, Hr.
McCarter, and Judge Colling point is en-
tirely different. You stand upon the letter
of this particular agreement on which you
have sued, and Judge Collins stands on
what he calls the equities of his case; he

wants to show a scheme which has been 40
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abandoned. Now 1 think that this paper,
which has to do directly with the organiza-
tion of the company, may throw some light
upon the scheme, andlpossibly upon the
subsequent conduct,of the parties, and it
is only in that point of view that | am going
to allow it to go in. | am not going to
allow evidence to be given with respect to
what was done with this particular piece
of land that is referred to; the fact is, as
I understand it, it was never acquired by
the company, the company had no relation
with it in any way, shape or manner; | do
not admit the paper in evidence for the
purpose of enabling Judge Collins to show
that the land did have some connection with
the company as organized, | merely let it
go in with a view of enabling him to prove,
if he can, that equity which would prevent
the Court from enforcing this particular
agreement.

Q. Witness being shown a typewritten paper is
asked: Who caused that to be prepared.

The Court: That does not make any dif-
ference. | am not going to allow this evi-
dence to go in in great detail.

Mr. Collins: I simply want to show that
this emanated from him, and that he then
left it to Baylor, and | will prove by Tran-
sue what Baylor did with it.

By the Court: Q. Who composed that paper?

A. | did.
Q. Before or after conference with Mr. Baylor?

A. Before,—no, after.

40 Q. What did you do with it when you got
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through with it? A. | think | sent that to Mr.
Baylor.

Marked for identification D-3.

Q. Now, Mr. Halyburton, after the Gardner
Valve Manufacturing Company was incorporated,
which | understand was in October, 1906, was
there any agreement reached between you and
Mr. Baylor and Mr. Transue with respect to the
issue of stock and the acquisition of patents by
that company, and when was it?

Mr. McCarter: | object.

(After argument the evidence is admit-
ted subject to Mr. McCarter’s objection, and
subject to such action as the Court may
take upon it.

A. There was no agreement until the execution;
what | understood was simply a*memorandum
agreement.

I%/Ir. McCarter: I move that be stricken
out.

Q. | am speaking of a previous verbal agree-
ment. A. There were no arrangements in re-
gard to the distribution of stock.

Q. I did not say the distribution, but about the
terms on which the—

Mr. McCarter: Oh, no, dont put the
words into his mouth.

Q. The patents were to go to the company. A.
No, sir, there was no agreement. 1

Q. It appears on September 11, 1908, Baylor,
Transue and you were the only (directors of the
company that were present at the meeting Sep-
tember 11, 1908; | want to know whether at or
after that time there was an agreement between
you three gentlemen, who were the directors of

Iq

2Q

40
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the company, about the issue of preferred stock
and of common stock. A. Oh, yes.

Q. Well, what was it?

The Court: In the first place, let us know
when it was made.

Q. When did you make it? A. Well, that was
made at about the time the company was formed,
| should say.

Q. Well, | asked you if there was one made at
or'jafter 1908 on that subject by these gentlemen,
yourself, Transue and Baylor? A. Verbally.

Q. Well, what was it? A. That as soon as we
raised $100,000 in cash for building and equip-
ping a plant, at that time I would sign over my
own patents to the company, when they issue to
me $100,000 of common stock personally ; the un-
derstanding of course was that the whole common
stock—

Mr. McCarter: No. One minute.

Q. State what was agreed on, not the under-
standing. A. That was the agreement, that |
was to receive-$100,000 of common stock person-
ally.

Q. What about the other $200,000?

Mr. McCarter: Well, now.

The Court: Was there any aigreement in refer-
ence to the other stock?

A. Of the common stock?

By the Court: Q. Yes. A* Yes, sir.

By the Court: Q. What w”s that? A. That
was to go back into the treasury; fifty thousand
of it to go as a bonus with the preferred stock,
and the other fifty thousand was to be used in
any way the parties who subscribed the prefer-

40 red stock would see fit.
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Q. You say that ais soon as $100,000 cash was
raised that transfer was to be made; what was
to go for that hundred thousand dollars of cash?

Mr. McCarter; | think the gentleman
ought to tell the contract, and not be led.

The Court; Yes. The question is was
there anything further said.

Q Well, was anything further said about the
hundred thousand dollars of cash?

Mr. McCarter: Your honor, | object.

The Court: Was there anything further said in
reference to the arrangement?

A. With the hundred thousand dollars?

Q Of cash. A. We were to acquire this pro-
perty at Hampton Junction, which included about
eight acres of ground, which | understood be-
longed to the D. L. & W. railroad, and that the
Central Railroad of New Jersey would run tracks
into that property at their expense, that was their
contribution, as | understood it, towards locating
this industry at Hampton.

Q. That was what was to be done with the
money when you got it? A. Well, that was plus
the hundred thousand dollars ; the hundred thou-
sand dollars was to be spot cash.

Q. So | understood, a hundred thousand dol-
lars of cash was to he raised, but raised out of
what? A. Simply on subscription.

Q. On subscription of what? A. Of the stock.

Q What stock? The hundred thousand dol-
lars cash, what stock was to i,ssue for that? A.
Stock of this Gardner Valve Company.

Q. What class of stock? A. Preferred stock.

Q Now you spoke of the D. L. &W. Railroad
company owning the tract of land.
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The Court: Well, I do not think it is
worth while to go into that.

Mr. Collins: ,A111 was going to ask him
was whether it was the D. L. &W., or this
subsidiary company.

Q Was there anything further in this agree-
ment about—

Mr. McCarter: | think he ought to tell
what the agreement was.

The Court: You can ask him in the or-
dinary form. Do you remember whether
anything else was agreed upon.

Mr. Collins: I simply desire to—

The Court: No. Let the witness state. Do you
remember anything else about this agreement!

A. Nothing more than what | stated in regards
to the issue or preferred and common stock.

Q. Now, as to who was to—

The Court: No, that assumes that some-
body was.

Q. As to the disposing of the preferred stock,
to getting customers for the preferred stock. A.
Well, we were all to pitch in and do all we could,
everybody.

Q. Well, was there any agreement on that sub-
ject by any one of the three gentlemen! A. Of
any specific amount!

Q. Yes. A. Not outside of that letter which
Mr. Baylor wrote at that time.

Q. How much was Mr. Baylor to get! A
Twenty thousand dollars.

Q. Did he ever do it! A. No, sir.

Q. Did you ever receive any money for prefer-
red stock! A. Notthat preferred stock was given

40 for; simply that these parties who did furnish
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money to me, for instance while this was going on
it was understood-—

Q Who were they? A. That was Mr. Gras-
sey, Mr. Looney, Mr. Transue and Mr. Cabbs.

Q. Mr. Gassey has told us how much he sub-
scribed to; how much did Mr. Looney subscribe
to?

Mr. McCarter: One moment.

Q How much did Mr. Looney subscribe? A.
Mr. Looney and Mr. Grassey jointly subscribed,
I thinjk it was between eighteen and nineteen
hundred dollars.

Q. How much did Mr. Crabbs subscribe for?
A. A little over two hundred dollars.

Q How much did Mr. Transue subscribe to?
A. About two thousand dollars.

Q Has Mr. Looney ever said anything to you,
after it developed that the preferred stock had
not been all subscribed for, about his subscrip-
tion?

Mr. McCarter: | object to that, | do not
think you can prove that by this witness.

(After argument.)

The Court: 1 will admit it subject to
the objection, and you may except specially
to this on the ground that an estoppel or
an abandonment can only be made by
Looney himself.

Q What, if anything, did Looney say about his
investment after you failed to get the hundred
thousand dollars? A | have a copy of a letter
from Mr. Looney to Mr. Baylor that I think would
answer that question.

Mr. Collins: Will you please give us that
letter. | did not serve you with a notice
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to produce, but you undoubtedly have it,
a letter from Looney to Baylor; we have a
copy of it.
Mr. MoOarter: What is the date of it?
A. 1913 or 14, 1914 | guess.
2Q Mr. McCarter: Dated June 6, 1914. Is
that the one you want? (Producing letter).
Q. At the request of counsel for the defendant,
» counsel for the complainant produces a letter
from Looney to Baylor. Is that the letter to
which you refer? A. That is the letter, yes, sir.
The Court: If that is Mr. Looney’s let-
ter it of course obviates one of the objec-
tions that were made.
Mr. Collin,s: I will offer it in evidence.
2Q Mr. McCarter: | object to it as immat-
erial.
Mr. Collins: 1 will read it.

“June 6, 1914.

“Mr. B. P. Baylor,
Hampton, N. J.

Dear Sir:

In delayed reply to your letter of the 13th ult.,

30 | would say that Mr. John L. Halyburton is con-
nected with the American Car & Foundry Com-
pany, Berwick, Pa., and as far as | know as get-
ting the valve business there in good shape, and

if you have any legal claim on him* he may soon

be in a position to meet it. So far as | understand
the matter, your risk was simply a speculative
one, and was of such a nature that Mr. Halybur-

40 tbn could not be held personally responsible for
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any loss you may have sustained. 1 have been
acquainted with Mr. Halyburton for over twenty-
seven years, and | have never known him to do
a dishonest or dishonorable act.
Yours very truly,
WESLEY A. LOONEY,

Marked Exhibit D-4.

Mr. McCarter: I think, your Honor, that
the letter to which that is a reply should
also go with it.

The Court: Yes, if the letters goes in the
reply should go in.

Mr. McCarter:

“May 13th. 1914.

“Mr. Wesley A. Looney*

c/o Gulf Refining Co.,

Frick Bldg., Annex,
Pittsburgh, Pa.

“My dear Mr. Looneys

Of course, you no doubt remember meeting me
here a few years ago in connection with the Gard-
ner Valve Mfg., Co., and John L. Halyburton.

Mr. Halyburton left here about three years ago,
and to my surprise, never returned, in fact I
never heard from him after that, but later learn-
ed he was in Philadelphia, and met him there.
He told me he had things fixed up and that they
were going to make thé valves at Bristol, Pa,.,
and 1 would get my money, As long as they did
not locate here. 1 have not seen or heard from
him since, in fact have not known his where-
abouts.

<Afew days ago, | heard that he was somewhere

1Q
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in Pennsylvania manufacturing the valves, but
of course do riot know this to be true.

| helped him to the extent of $5,000.00, and he
has evidently forgotten that.

I will be pleased to hear from you, and if you
can give any information concerning this matter,
I will appreciate it very much.

Marked Exhibit C-II.

Q. How about Mr. Crabbs’ $200! A. Mr.
Crabbs put something over two hundred dollars
into the proposition, which was to defray the ex-
penses of—

The Court: | object. Answer the ques-

tion.
Q. | did not mean to ask you about how Mr.

2Q Crabbs put in the two hundred dollars; | want

30

40

to know whether he makes any claim on it any
more, on this company! A. No, sir, he does not.

Q. How do you know he does not! A. He
told me over the ’phone the other day that he
would tell that, or write me a letter to that effect,
or tell it to my lawyer.

Q. What effect! A. | wanted him to come here
and testify to that effect.

Q. To what effect! A. That he had put two
hundred or some odd dollars into this and con-
sidered it lost,, and if | ever felt | could afford to
give it back to him he would be very glad of it.

Q. Now Mr. Halyburton, it appears that in
1909, January, you signed a paper which you seen
here in evidence, written on it “ Accepted E. P*
Baylor and Frank Transue.” A- The memor-
andum agreement!

Q. Yes; you remember it! A. Yes.
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Q. Will you jstate the circumstances— it is Ex-
hibit C-2 under which that came to be signed?

Mr. McCarter: | object.

Mr. Collins: I want to show how that
came to be .signed, who solicited it, and for
what reason. | do not like to put words in
his mouth or | could state how it came to
be done.

S The Courts- Do you propose to show an
agreement between Mr. Baylor and Mr.
Transue of the same character that you
showed before? You have already show-
ed an ajgreement, as you claim; now | want
to know whether this is a different agree-
ment.

Mr. Collins: This is a part, this is a tern
porary make-shift, pending the raising of
the preferred stock; the agreement was
that the preferred stock was to be placed,
one hundred thousand dollars of it, to go
to working capital.

The Court: Was that before or after
this ?

Mr. Cbllins: Before this. In Septem-
ber, 1908 that agreement was reached;
they were going to try and get the prefer-
red stock, but they were not jgetting it; the
thing went along, and Baylor wanted some-
thing or other to show that the*company
should have the common stock eventually,
and this temporary thing was drawn up
by Transue, and it was really—although
they afterwards passed some resolution, it
appears,.at a meeting of the board of direc-
tors at which he was not present, he retired
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they said—but it was a personal thing be-
tween these gentlemen to bind them if tr
should die, or anything happen to him. It
was not attempted to embody the whole
thing, it was only a part of it, and | want
to know the circumstances under which this
was signed, and what was said.

The Court: You want to show some prior
conversation between him and Mr. Baylor
on the subject.

Mr. Collins: Yes, and Transue, all three
of them.

Mr. McCarter: Well, | object, decidedly,
it is the same question again. Counsel
calls that a temporary thing. It is a con-
tract, we say, or it is nothing; it is in writ-
ing; it is.signed by this man; it appears in
the record of this case, as well as in the
minutes that it was presentedlat a meet-
ing of the board of directors and accepted
by the board of directors as a binding con-
tract, and he was notified of the company’s
acceptance of it.

The Court: I am now trying to find out
the kind of proof that Judge Collins is
going to offer, and | understand that he is
going to show some conversation between
himself and these two gentlemen which led
to the writing of that paper. Now on the
same ground on which | admitted the other
testimony | will admit this, subject of
course to your objection, and the objection
goes to the whole line of inquiry, not to this
particular question.

Q. Now pleas© state the circumstances under



167

John L. Halyburton—Direct

which that was signed? A. Mr. Transue came to
me one day, and he said *Halyburton, Baylor
thinks that you are going to croak some time—"

Mr. McCarter: Do you think, your
Honor, that is admissible?

Tihe Court: Well, I will let the whole
conversation go in subject to cross-examin-
ation, and subject to being overruled.

Q Goon. A—"and in the event of anything
like th$J happening we would not have anything
to show, in case after your death we could carry
this here arrangement out for locating this plant
here, to show to your heirs, that you had verbally
agreed to go on with this thing when we raised
the money; he thinks we ought to have something,
for instance, to show to your son Fred,, and in
the event of anything happening to you why we
would go on with this thing;” “Well”” 1 said
“that sounds all right; I dont feel much like
croaking just yet, but if he feels that way it
seems logical to me, so write up something, and
I will sign it.” That is all there was to it, and
Mr. Transue wrote that up and brought it up
to me, where 1 was working on some drawings; |
read it over, and said “ That’s all right,” and |
signed it, and that is all I know about it.

Q Gave it back to Mr. Transue? A. Yes; |
understood it was simply—

Mr. McCarter: | call the Court’s atten-
tion to the fact that that was. admitted on
the statement of Judge Collins that he was
going to prove a contract between Baylor
Transue, and this gentleman.

Mr. Collins: I never made any such
statement.
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The Court: Well, the evidence is in sub-
ject to Mr. McCarter’s objection.

Adjourned until tomorrow at 10 a. m.

10
THIRD DAY

Before His Honor Vice-Chancellor Stevens:

Mr. Linton Satterwaite and Mr. Robert
H. McCarter, for the complainant.

Mr. Hilbert Collins and Mr. Frederick P.
Whitaker (of the New York bar) for the

29 defendants.

Transcript of shorthand report of the
evidence jgiven upon the trial of the above,
stated cause, on Friday, September 17,
1915, at Chancery Chambers, Newark, N. J.

JOHN L. HALYBURTON, re-called:

Direct-examination by Mr. Collins:
Q. Was there some apprehension about your
gg health? A. I believe so, yes, sir.
Q. And you were asked to get your life insured?
A. Yes.
Q. You did not pass the life insurance, did you?
A. No, sir.
Q. Now Mr. Halyburton, who paid for the p it-
ents? A. | did.
Q. It appears that Mr. Baylor has one item in
his claim which he says went to a firm of patent
; > lawyers, he calls it Monroe & Curtis? A. Moser

40 & Curtis is the real name.
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Q. In fact how was that paid? A. Why that
was paid just out of other moneys which I had.

Q No. How was it paid? A. By check.

Q. To whose order? A. To my order.

Q. By Baylor’s check to your order, and you
endorsed it over? A. Yes, and mailed it to
Moser & Curtis.

Q. Did you meet Mr. Baylor in Philadelphia
at any time after you left Hampton? A. Yes.

Q. Where? A- At the West End Trust Com-
pany building.

Q When? A. I think it was about June 31st,
June 30th, somewhere§ around there.

By Mr. Satterwaite: Q. June 31st, what year?
A. Or July 3lst.

Q. June 30th. A. June 30th.

Q Of 1911? A. Yes.

Q When you went away from Hampton did
your family remain? A. Yes.

Q. Consisting of whom? A. My wife and son.

Q For how long? A, My son still lives there,
and my wife left Hampton in August, 1912.

Q. Did you have any conversation with Frank
Transue with respect to the American Car &
Foundry Company, and, if so, when?

Mr. McCarter: Is a conversation be-
tween this gentleman and Mr. Transue
competent?

The Court: It depends upon the subject
on which they conversed; | cannot tell.

Mr. McCarter: Well, | quite appreciate
your Honor’s predicament, and | suppose
my objection will be ample. We object be-
cause we think that anything said to Mr.
Transue, in the course of conversation be-

It)
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tween this gentleman and Transue, is not
competent as against the company. Now
that will protect ns, and your Honor can
determine afterwards.

A. Yes, sir, we had a conversation.

Q. When? A. Well, it probably occurred in
the latter part of 1912

Q. Where was it? A. In Philadelphia.

Q. Where, do you remember? A. Now, that |
couldn’t state positively, just where we happened
to be at the time this conversation took place.

Q. What was the conversation? A. | stated
that 1 had negotiations with the American Car
& Foundary Company with the idea of getting
them to manufacture these valves for me, and
| thought it would go through.

Q. What did Mr. Transue say? A. Why, about
all that he did say was that he hoped that it
would.

Q. Now Mr. Halyburton, will you tell us what ef-
forts you made to secure a plant for the manu-
facture of valves under your patent, after you
left Hampton and on your own account?

The Court: What difference does that

make? - --c-N >

Mr. Collins: My purpose is this: He
will show that he tried at Pennington, that
he tried at various places, quite a number
of them, and that the letters we are going
to introduce in evidence in a few minutes
will show that Mr. Baylor knew it and was
glad of it, he hoped in someway, somehow,
or other, he might get the money.

The Court: The letters will speak for
themselves; they will indicate the amount
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of money which was received by the recip-
ient of them.

Mr. Collins: But the letters won’t be
proof of the fact that he was making these
negotiations. Of course if your Honor
thinks | do not need it.

The Court; 1 do not think it is rele-
vant.

Q. I will just ask one general question. Whether
or not you did make such efforts during the period
before you closed with the American Car &Foun-
dry Company? A. Yes, sir,

Q. Did Mr. Staples give you any notice, either
written or verbal, of any acceptance by the Gard-
ner Valve Manufacturing Company, or the direc-
tors of the Gardner Valve Manufacturing Com-
pany, of this paper, Eixhibit C-2? A. No, sir,
none whatever.

CBiOSS-EXAM.INATION by Mr. McCarter:

Q So that as far as you are concerned is it
you” position that you never knew that the board
of directors had accepted that matter, is that your
attitude? A. No, I cant say that | didnt know;
| supposed that they had.

Q. Nlo, you cannot say if you didnt know? A.
| cant say that I did know either.

Q Well, you remember the date of the occas-
ion? A. All I know about that document is when
| signed it, and that is the last | seen it.

Q You remember the occasion off the meeting
referred to in the minutes? A. Yes.

Q. When you retired from the room? A. Yes.

Q. You retired for a purpose? A. Not that I
knew, except to go to work on a drawing.
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Q. Didnt you know that your proposition was
to be presented, and that is the reason you left the
room? A. No, sir.

Q. Werent you asked to retire because your
proposition was coming up about assigning the
patents to the company and it was not proper that
you, being a member of the board, should act up-
on that? A. | don’t remember that circumstance
now.

Q. How long after that meeting was over did
you continue to reside and continue to have your
office right in the building where that meeting
was held? A. | can’t say just how long, quite a
little while.

Q. Well, a year or two? A. Yes, | guess so.

Q. You did not leave Hampton until about June
of 1911, did you? A. That is right.

Q. So that for two years and six months after
that paper was prepared you continued to reside
in Hampton, and you had your office in the same
building in which that meeting took place, at
which that matter was presented, didn’t you? A.
Practically, yes, sir.

Q. And you knew that the paper was to be pre-
sented, didn’t you? A. | knew it was presented.

Q. And you knew that the board accepted it,
didn’t you? A. No, sir.

Q. Sir? A. No, I cant say that I know it.

Q. Did you ever read the minutes? A. No, sir.

Q. Never read the minutes? A. No, sir.

Q. And where was this meeting, what room was
it in? A. If my recollection is right it was down-
stairs in Mr. Baylor’s office, in the main office.

Q. Beg pardon? A. If | remember correctly
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it was down stairs in Mr. Baylor’s office, where
he conducts his general business.

Q. Do you remember coming into the room
shortly after your retirement? A. After my re-
tirement?

Q. Yes. A. No, not until I was through with
my work upstairs, not until I was through with the
work that | was working on upstairs; | had a
little room upstairs where 1 was making draw-
ings; that is where | signed this agreement.

Q. Upstairs? A. Yes.

Q. Did you sign it before or after the meeting?
A. Well, | can’t say positively, but I suppose it
was after, | cant say positively whether it was
before or after, but | imagine it was after.

Q You only imaging, you dont know? A. No.

Q. Who presented it to you for signature? A.
Mr. Transue.

Q. Upstairs in your drawing room? A. Yes,
Sir.

Q Do you remember the resolution that day
with regard to the issuance of stock to Mr. Bay-
lor for the money he had advanced to the com-
pany? A. | remember a resolution was made to
that effect.

Q Don’t you remember that those two matters
came up, and were to come up, by the programme,
the same day? A. | dont think that had any-
thing to do with the signing of this.

Q I didnt ask you whether it had anything to
do with it. I ask you if you don’t remember that
.y programme that was laid out for that meet-
ing those two matters were both to come up on
the same occasion? A. | don’t remember any
programme being laid out.
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Q. Did you have any idea what was going to
take place at that meeting before it occurred? A.
Not until Mr. Transue came and told me about
wanting to have something of this kind, in the
event of something happening to me; | said “All
right go ahead, write out something.”’

Q. Had you talked at all before the meeting
about the proposition of the issuing of stock to
Mr. Baylor for his advancements? A. | think we
had.

Q. You were not surprised at the introduction
of that resolution, were you? A. For the issue of
this stock?

Q. To Mr. Baylor? A. Oh, no.

Q. Had you ever made any other inventions

2Q than this particular valve?

Mr. Collins: Objected to as not cross-
examination. 1 only speak in the interest
of saving time.

The Court: 1 do not understand what
the object is.

Q. When did you invent this valve?
Mr. Collins: The same objection.
(Admitted.)
Q. When did you make the invention? A

30 Which particular valve are you speaking about,

there are two valves.

Q. The valves we are talking about in this suit.
A. There are two valves mentioned in this suit,
one is a parallel seat valve, and the other a tap-
ered seat valve.

Q. When did you make the invention? A.
Well, the invention was made probably four to

40 five years before | ever made any of these valves
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connected with it. Is that what you mean, when
I conceived the idea?

Q. | suppose you know what “invention
means? A. That is my idea,

Q. You swear in your petition that you are the
original inventor of this thing; when did you in-
vent it? A. When did | make application for the
patent?

By the Court; Q. When did you invent it? A.
I invented this valve probably around 1902.

Q. Did you at once commence to exploit it, be-
fore you had it patented? A. After designing
these valves, and getting the design in practical
shape, 1 made attempts first off to interest capital
in the manufacture.

Q. That was before you met Mr. Baylor or Mr.
I_l?pper, was it not? A. The first attempt, that is
all.

Q. You needed capital to manufacture the valve
which you invented? A. Yes.

Q You believed the invention to be a useful
one and a good one, didn’t you? A. Yes, that is
right.

Q. And still think so? A. Yes, sir.

Q. You failed in your endeavors to get capital,
previous to your meeting Mr. Baylor and Mr.
Lepper? A. Yes, sir.

Q. You had no capital of your own? A. Noth-
ing of any account.

Q Now it is a fact, is it not, that, a gentleman
by the name of Morton, connected with the Cen-
tral Railroad of New Jersey, took both you and
~r- Lepper out to Hampton? A. That is right.

@ You know, dont you, that Mr. Lepper was
then a stranger to Mr. Baylor and a stranger to
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Hampton, just as you were? A; | think they told
me that they had paid a visit there once, but | am
not sure about that.

Q. Now was it on that occasion that you met
Mr. Baylor for the first time? A.. That is right.

Q. How long had you know Mr. Lepper?

Mr. Collins: Objected to as irrelevant.
| wanted to go into that myself, and your
Honor, under objection, refused, said it
did not make any difference, he did go there
and did see Lepper.

(After argument.)

The Court: You can show that Mr. Lep-
per did not surrender his interest, but there
is no use of going into previous transac-
tions.

Q. How long have you known Mr. Lepper? A.
I first met Mr. Lepper in 1898, Wilmington, Del-
aware.

Q. At Wilmington, Delaware? A. Yes.

" Q. You were both in engineering work, and he
was there and you were there? A. Yes.

Q. And you formed a friendship with him? A.
That is right.

Q. And conceived some respect for his mechan-
ical ability? A. Yes.

Q. Without taking time in order to get the date
of your first meeting, | find in the files here a tele-
gram from Mr, Doughty, the real estate agent of
the Central Railroad Company to Mr. Baylor, da-
ted, August 7, 1906, stating that he would bring
a party out there; is that about the time you went
up? A. That is about the time.

Q. Now you met Baylor, and you told him about

4(v your valvef A. Yes.
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Q. You believed it had great merit and was a
money maker, didn’t you, to that effect? A. Yes,
if properly handled.

Q. And you needed money? A. That is right,
that is all I did need.

Q. You went around and looked at some sites?
A. Yes.

Q. And in a few days thereafter you received
the letter from Mr. Baylor that you put in evi-
dence, dated September*14,1906. That letter you
have, Judge Collins.

Mr. Collins: | have the original, yes.

Mr. McCarter: Will you let me have
it,

(Produced.)

Q. You may look at the letter. Now you re-
mained at Hampton that day about how long?

Mr. Collins: Which day, the day he went
out?

Q. Yes. You remained out there how long at
Hampton; only part of a day? A. The first day
we visited there?

Q. Yes. A. Oil, we were out there several
hours, | think we had dinner there.

Q. And you undertook to raise some capital,
didn’t you, you said you could raise some capital?

A. | thought I could.

Q And said so to Mr. Baylor, for this enter-
prise? A. Along with Mr. Lepper and another
young man named Woodford, who was with us,
and who was interested with Mr. Lepper.

Q Did you visit Hampton a second time before
you received the letter of September 14th, which
has been marked as an Exhibit, D-2; had you visi-
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ted Hampton another time before the receipt of
that letter? A. That | could not say.

Q. I show you a letter dated September 12,
1906, in manuscript, purporting to be signed by
John L. Halyburton; did you write that letter?
A. That is mine, yes.

Mr. McCarter: | offer that letter in evi-
dence. It is the letter referred to in the
letter Judge Collins introduced, so | sup-
pose we have the undoubted right to in-
troduce it.

Mr. Collins: Yes, that is so, but you
ought to put in the other one; have you got
them both there?

Mr. McCarter: No, | haven't the other
one.

Mr. Collins: If you are going to put this
in, in order to make the correspondence
complete we ought to have the other in.

A. That letter in my own hand writing is the
only one there I know anything about.

Mr. McCarter:

“ Cohoes, N. Y., Sep. 12, 06

“My dear Mr. Baylor:

I am in receipt of yours of the 9th inst. and
would have written sooner but have been waiting
for a letter from Lepper. | wrote him asking him
to send me a statement of the exact financial con-
dition of the Gardner Engineering Company, but
have not received it yet. When | wrote Lepper |
explained to him a very simple method of taking
care of the affairs of their company. If their
affairs are as | imagine they are, it will not be
necessary for us to offer 50" on the dollar or any
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part of it. We can’t have any debts loaded on
this new company, and if the Gardner Engineer-
ing Company can’t come in with clean decks we
can start a company without them. The valve
business is going to be the whole thing anyhow,
and | control that; but at the same time | can
see a very good thing in their agencies if han-
dled right. | am also anxious to see Lepper in
the business, as he is a fine fellow and will be
a valuable man. Now as regards myself; | have
been giving this valve business me entire atten-
tion since January 1st, in trying to get the right
kind of people in it, as | know 1 have the great-
est thing in the valve business in this country,
and you would see that seven acres of ground de-
voted to it in less time than you imagine. | have
turned down a number of people who wanted to
take it up, as they did not look right to me. When
it is started it will be started right and kept right,
and | must say that | believe if | had looked over
the entire United States | could not have found a
better location than right in Junction for this
particular business. When | met the Giardner
people | thought they could command money, but
I am afraid they can’t. As | have given so much
of my time to the business without a cent coming
in, I am just about all in myself on money. | can
see about 25,000 up here and in Phila, if I could
afford to get around to the people I am after, and
| am pretty sure that after you and X by work-
ing together, could land the rest. 1 think there
is plenty of money up around Bethleham to be
had for this business, and | can easily make a
man who knows anything about the iron busi-
ness see big things in this proposition. If | had
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50,000 dol., in the best bank in the U. S. I would
yank it out and dump it into this affair. 1 have
been rooting into freight rates &c., up here, and
I honestly believe we could put these valve works
up here out of business inside of six years, with
pecessary capital. 1 expect to see a party to-
morrow who 1 think I will do some pretty good
business with. The valve people up here have
got on to me starting a new company, and are
knocking me for all they are worth. 1 tried to
work as quietly as possible, but it got out. 1 will
write you again when | hear from Lepper. | want
you to write me a letter that I can show to people,
saying what the people down there are going to
do for the new company. Dont be afraid to
name a stiff amount, as it will help considerable.
Also send me some good names of people there
that they can write to, if they desire to satisfy
themselves that the thing is going through. You
understand what I mean.
Very truly yours,
JOHN L. HALYBURTON.”

Marked Exhibit C-12.

Q. Do you remember writing that letter? A.
Yes, sir.

Q. And the letter that you have produced and
have before you, marked D-2, is the reply you re-
ceived in response to that letter, is it not?

Mr. Collins: 1 object to that because
the letter refers to two letters, it is a reply
to two letters; if you put each one of the
letters in 1 don't care.

Q. 1 now show you a letter dated, Cohoes, N. Y.,
Sept. 19, 1906, addressed to My dear Mr. Baylor,
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and signed ‘IHalyburton” ; that is your writing?
A. Yes.
Mr. McCarter: This acknowledges the
receipt of that letter.
Mr. Collins: This one which you now
shew is the one that acknowledges the re- 10
ceipt of D-2?
Mr. McCarter: Yes. | will read it.

“ Cohoes, N. J., September 19, 1906.

“My dear Mr. Baylor:

I am in receipt of your several letters but have
delayed answering them until I had a little more
to say. | am after two pretty big fish up here,
and if 1 succeed in landing them we will be 0. K.,
if not, 1 will not be able to do much up here. The 5,
thing is just at a stage where | am afraid to
leave here though | want to very much. Both
of these parties are investigating, and if anyone
comes around Junction inquiring, it is likely to be
these, as they mean business. | am after them,
and some small fry hammer and tongs. If I land
either one of the big fellows, the others will be
easy. | have had a letter from Lepper and am
writing him to-day. He is anxious to have me
come down so as to arrange for the incorporating 30
lggi?iness, and | am decidedly anxious for that my-

“1 hardly think 1 can come down this week,
but will try and arrange for next week. If | can
come sooner | will advise you. Your letter is all
right, and was just what | wanted. Anything of an
encouraging nature you have, send it along in the
same shape, as it helps considerable. | am at
this thing day and night, and it is a case of make 4q
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or break with me. | think we can consider Mr.
Woodford dead.

Very truly yours,

JOHN Lv HADYBURTON.”

Marked Exhibit C-13.

Q. You read over the certificate of incorpora-
tion before you signed it and acknowledged it?
A. Yes, sir. Of the Gardner Valve Manufactur-
ing Company?

Q. The Gardner Valve Mianufacturing Com-
pany? A. Yes, sir.

Q. And you approved of it? A. Yes, sir.

Q. Did you attend the organizing meeting? |
think you did. A. Yes, sir; now | am not cer-
tain, yes, | think I did; there was a meeting held
at Hampton, | am not sure whether it was the
original organizing meeting or not, at which I
was not present; that is the reason | stated that.

Q. Well, the record will show. How soon after
the formation of this company did you open an
office in New York for and on behalf of the com-
pany? A. Practically at the same time, | guess,
that those papers were drawn.

Q. You had, I think, two offices, one in connec-
tion with other people, and finally one or two
rooms for your purposes alone? A. That is right.

Q. And the rent for those offices was paid by
Mr. Baylor, was it not?

Mr. Collins: Objected to as immater-
ial. Mr. Baylor has already proved what
he paid, and it only wastes time and is not
cross-examination.

The Court: If it is proved already it is
not worth while to prove it again.
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Q. That was the office of the Gardner Valve
Manufacturing Company, was it not?

Mr. Collins: Objected to as immaterial.
The Court: | will let that question be
asked. Was it the office?

A. The last one, the last office, yes.

Q. You had a letter head of the Gardner Valve
Manufacturing Company, stating that its office
was at 55 Liberty Street, or whatever it was? A.
| think that was it, yes, it was on Liberty Street.

Q. How long did you continue in that office? A.
Nearly a year, | am not sure.

Q And you were during that year devoting
your energies to getting capital? A. Yes, sir.

Q Was Mr. Lepper engaged during that year
in assisting you with the plans? A. Yes, sir.

Q Particularly in connection with the elec-
trical work? A. No, Mr. Lepper was engaged in
—he made tracings of an electrical valve which I
designed, also tracings of the buildings which |
was making plans for, which we hoped to locate
at Hampton.

Q How soon was it after that that you moved
your family to Hampton and lived there? A. It
insist have been a couple of years after that.

Q Well you moved out to Hampton because of
your relations with this business, did you not?
A. That is right.

Q And you finally abandoned the New York
office, and had your office in the building in which
Mr. Baylor’s personal office was? A. That is
right, yes.

Q You had drawing paraphernalia and plan
arrangements, and all that, up there? A. Yes.

Q That continued down to June, 1911, didnt
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it? A. Well, no not exactly, towards the latter
part why we moved this apparatus up to a room
in my house and | worked up there on the plans,
etc; didn’t make much difference.

Q. The letter D-2 correctly expresses the sit-
uation as you understood it; that was a satisfac-
tory letter to you? A. This letter, D-2, yes.

Q. Yes, D-2. A. Yes.

Q. Well now, you did not succeed? A. This
letter was practically though, in reference to
this—

Q. No.

The Court: Just answer the question.

Mr. Collins: 1 think he should finish it,
he wants to explain. You see it is mis-
leading, Mr. McCarter says it correctly
expresses the situation, and he wants to
state what situation that was.

The Court: The question was whether
or not the contents of the letter were sat-
isfactory to him. Now you understand the
question, and you may answer it.

A. Yes.

Q. Well, how much capital did you conceive
was necessary in order to-build a plant there at
Junction, or elsewhere, that would be capable of
manufacturing these valves? A. One hundred
thousand dollars, spot cash.

Q. Without that is was impossible to manu-
facture yourself, to build a factory and manu-
facture yourself; that is a fact, is it not? A. To
manufacture myself?

Q. Without an investment of that money it
would have been impossible for the company to,

4Q itself, have built a factory and manufactured, in
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your view? A. Without taking great chances of
failure, yes, sir.

Q. Well now, is it not a fact that in 1908 you
and Mr. Baylor and Mr. Transue and Mr. Lep-
per all concluded, in a conversation with one an-
other, that is was going to be then impracticable
and impossible to raise that hundred thousand
dollars, and did you not then and there—

The Court: One moment. Had he not
better answer that first?

Q. Is not that a fact? A. That Mr. Baylor—

Q (Question read.)A. | don’t remember Mr.
Depper being in any of these conversations.

Q. I will leave him out then and ask you the
same question: Did not Transue, Baylor and you,
in 1908, meet, review the situation, and agree
with one another that it was a practical impos-
sibility for the hundred thousand dollars that had
been attempted to be raised to be raised? A. N,
Sir.

Q You did not? A. Otherwise | would not
devote all the time | did afterwards in trying to
get the plant to Hampton.

Q And was it not then suggested by you—
now listen to me, Mr. Halyburton, and try to re-
member—that tha,t impossibility arose largely,
if not wholly, from the fact that you had not
yet manufactured valves, but that if you could
get up a catalogue and could get some valves
manufactured, and demonstrated to the public
ihe practicability of the valve, that then prob-
ably the capital could be raised? A. That would
have helped the situation.

Q You remember that talk, dont you? A.
To that effect.
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Q. Do you remember being asked what money
would be necessary to make the catalogue, and
what money would be necessary to have in order
to make the necessary contracts for the manufac-
ture; was it $3,000?7 A. | cannot remember that.

Q. Well noiw, try to remember? A. No, | can’t
remember any specific amount.

Q. Didnt Mr. Baylor say: well now, if that is
so, although I have already put a lot of money in
this—or words to this effect—I will give $2,000,
and didn’t Mr. Transue say: | will give $500, and
didnt you say: | will give, through my brother-
in-law,. the remaining $500, making the $3,000 that
would be necessary? A. | cannot say that posi-
tively.

Q. Didn that occur? A. Something to that ef-
fect.

Q. Wasn't it after that conversation, or rather
during and at that time that that subject was dis-
cussed, when Mr. Baylor said that he would do so,
and Transue said he would pay the $500, and you
said your brother-in-law would pay the $500, that
you said, in so many words, that if that was done,
and they would advance this further money, you
would then and there assign to the company the
patents? A. No, sir.

Q. Nothing of the kind? A. No, sir.

Q. Didnt you then and there receive permis-
sion to go on and make the catalogue, and you did
make the catalogue? A. Made the catalogue.

Q. They paid for it, didn’t they? A. Yes, sir.

Q. Didnt you then and thefe start out and un-
dertake to have certain people manufacture the
valves? A. | did have them made.

Q. Yes. That was after this talk, wasnt i

A. Probably it was.
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Q. Who did you try to get to manufacture the
valves? A. The valves were manufactured—the
patterns were made by George Allen, of Philadel-
phia, and the valves were made by Eynon &Ev-
ans, of Philadelphia, machinists, which I did on
my own hook.

Mr. McCarter: | move that be stricken
out.

Mr. Collins: | object to it being stricken
out.

Q. Mr. Halyburton, was not the plan that was
outlined at this meeting between Transue, you and
Baylor, that you were to have these valves manu-
factured, and that the company was to make the
profit between the cost and the selling price? A.
The plan was never made, it was a suggestion
which | carried out myself.

Q. You carried out? A. Yes.

Q. It never received your assent? A. Sure, |
carried it out.

Q. So that you went so far as to have the pat-
terns made for this proposed manufacture by
somebody else? A. And paid for them.

Q Who gave you the money? Part of this
three thousand dollars, was it not? A. No; Mr.
Transue gave me the money to pay for those pat-
terns.

Q. That was part of his. five hundred dollars
contribution that he arranged for? A. He may
have considered it that way.

Q. Did Mr. Baylor give you any money, besides
paying for the catalogue? A. Oh, yes.

Q. And did you have any valves made? A.
With the money which Mr. Baylor gave me.

Q. | didnt ask you that. Did you have any
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valves thus manufactured, not by yourself, as
originally proposed, but by outsiders; did you do
it?  A. Yes, sir.

Q. Who did it? A. Who manufactured the
valves ?

Q. Yes. A. Eynon &Evans.

- Q. Where were they; Philadelphia? A. Yes,
Sir.

Q. I show you a letter that has been already of-
fered in evidence as Exhibit C-8; please look at it;
you recognize that as being a letter written by
you to Mr. Lepper? A. Yes, sir.

Q. I am going to ask you a question, and I am
going to read from the notes this letter, and I
want you to follow it, it is on page 91, and see if
the letter was correct when it was written. A
You want me to follow this letter?

Q. Yes. “Junction, N. J. October 4, 1908. Mr.
J. G. Lepper, c/o E. P. Lynch” (counsel read let-
ter). Does that correctly state the situation? A
Yes. You read that letter before, | believe, at the
first session, and | acknowledged it then.

Q. Now it did go through, didnt it, that is,
Baylor and Transue agreed to it? A. No, it was
never carried out.

Q@ Didnt Baylor and Transue agree to it? A
No; after that letter was written the thing fell
through.

Q. When did it fall through? A. | cant say
just when, but it didn’t go through.

Q. Well, the catalogues were made, werent
they? A. | dont think that letter says anything
about a catalogue.

Q. Whether it does or does not, the catalogues
were made, werent they? A. The catalogues

4q were made.
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Q. The patterns were made, and the drawings?
A. Yes, sir.

Q And paid for? A. Yes.

Q. And yon hadn’t the money to do it with
yourself? A, Well now, you will have to let me
explain.

Q. No. You had not individually, in your own
possession, money sufficient to pay for those; you
had to get money either from Mr. Baylor— A.
| paid for those patterns individually myself,
from money which | earned; Mr. Baylor’s money
had nothing to do with that.

Q. You told us a little while ago that Mr. Tran-
sue’s money paid for some of the patterns. A.
For the first patterns that were made.

Q. The letter | have just read to you was writ-
ten on October 4,1908. The catalogue I think you
set about to prepare practically right away,
didn’t you? A. Yes, sir.

Q. | show you the letter that is also in evidence,
marked Exhibit C-9, addressed to Mr. Lepper; do
you recognize that as being a genuine letter of
yours? It is also on page 93 of the record. A.
Yes, sir, that is my letter.

Q I will read it. (Counsel read same.) That
was correct, was it not? A. That is right.

Q. Well now, the first letter, October 4th, was,
as it appears, in response tu several letters of in-
quiries from Mr. Lepper to you, complaining of
the fact that he got no notice of what was going
on, and wanted to know what you were doing,
wasnt it? A. That s right.

Q. One of the letters is already in evidence, and
I won't burden the record. They are the twelve
or fifteen letters which he said he had written to
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you, and which you say you had not received? A.
Yes.

Q. He was inquiring about what was going on,
and you were endeavoring to answer them,
weren’t you? A. Yes.

Q. Do | understand you to contend that any
other arrangement or agreement, verbal or other-
wise, than the one that | have detailed, and that
you have detailed in the letter that | have read
of October 4th, was made in the year 1908? A.
Any other arrangement? No.

Q. You spoke yesterday, after some inquiries by
Judge Collins—I have your evidence here—about
an arrangement which you described as follows:
“We were to acquire this property at Hampton
Junction, which included about eight acres of
ground, which I understood belonged to the D. L.
& W. Railroad, and that the Central Railroad of
New Jersey would run tracks into that property
at their expense, that was their contribution, as |
understood it, towards locating this industry at
Hampton. Q. That was what was to be done with
the money when you got it? A. Well, that was
plus the hundred dollars; the hundred thousand
dollars was to be spot cash. Q.So | understood,
one hundred thousand dollars of cash was to be
raised, but raised out of what? A. Simply on
subscription,” etc. You remember that evidence
yesterday? A. Yes.

Q. You were then speaking, weren’t you, of an
understanding you had in 1906? A. At the time
the Gardner Valve Manufacturing Company was
incorporated.

Q. Now returning to the talk between Transue,
Baylor and yourself, which you referred to in
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your letter to Lepper of October 4, 1908; is it not
a fact that Mr. Baylor also stated that before he
would advance the $2,000 that would be required
to carry out this project of the catalogues, and
having the valves manufactured and put upon the
market, so that their practicability could be dem-
onstrated, is it not a fact that Mr. Baylor at the
same time insisted that before he advanced an-
other dollar he wanted your agreement to assign
the patents to the company? A. No, sir, it is not.

Q. Nothing of the kind? A. Nothing, no, sir.

Q Nothing of that kind said? A. No, sir.
Time after time—

Q. One moment. You have answered by ques-
tion. So that there was not a thing said about
assigning the patents to the company? A. Not to
me. '

Q To you? A. No, sir.

Q. How then did you happen to sign the docu-
ment, Exhibit C-2, which is the paper by which
you agreed to assign the patents? A. Simply be-
cause that had reference to nothing whatever, ex-
cept in case—

Q. No. The question is how you happened to
sign*it? A. Yes, and | am trying to tell you. »

Q. Not what it had reference to; the question
is how you happened to sign it. A. Well, how can
I tell you how | happened to sign it unless

Q. Had you ever agreed to sign it? A. Under
the conditions that something was going to hap-
pen to me, die, or something like that, and they
could go on with this project.

Q. When had you talked about assigning pat-
ents, previous to January 30,1909 when this docu-
ment seems to have been signed, when had you
talked about it? A. When had | talked about it?
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Q. Yes. A. | cant say that | ever talked
about it.

Q. Do you mean to say that during this talk,
after you had concluded, all of you, that it was
impossible to raise the money to build the plant,
and after you stated, according to your letter to
Lepper, that if you could exploit the valve by
shewing a fitness through actual use, that then
possibly the money could be raised; do you mean
to say that during that talk there was nothing said
about the company owning the patents ?

Mr. Collins: Objected to upon the ground
that it misrecites the testimony, characteri-
zation as to what its legal effect is, and as
improper.

Mr. McCarter: Well, strike it out.

Q. Had there anything been said previous to
the first of January, 1909 about the company own-
ing the patents? A. By me?

Q. Yes. A. Yes, sir, time and time again, that
I would never assign the patents.

Q. One moment. You have answered the ques-
tion. You prepared this catalogue? A. Yes, sir.

Q. In November you said the catalogue was
done, didnt you, the letter of November 11th,
‘4t was a peach of a catalogue, slick.” A. | think
I did, something to that effect.

Q. Yoti wished you had Lepper’s work, but you
did the best you could, and thought it was a pretty
slick catalogue. A. Yes.

Q. So as early as November you got up this
catalogue, marked Exhibit C—whatever it is—in
which the connection between the Gardner Valve
Company and the patents, as appears in the com-
pany, appears there; you had gotten that up T
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Mr. Collins: Objected to as again char-
acterizing evidence; it speaks' for itself.

The Court: The evidence is that this wit-
ness prepared the catalogue, and he will be
prima facie found by the statement that is
contained in it.

Q. Now Mr. Halyburton, had you, at the time
you were getting up these valves and patterns and
what not, for manufacture outside, your office still
in New York, or hadlyou abandoned that and gone
up to Hampton with your office? A. | was at
Hampton.

Q. And your office still continued there down
Until June, 1911? A. | guess that is right, | think
that is right.

Q. You left Hampton in June, 1911? A. Yes.

Q. Did you tell Mr. Baylor where you were go-
ing? A. Yes, sir.

Q Where did you tell him you were going? A.
Philadelphia.

Mr. Collins: Of course you do not want
to make a mistake inadvertently; it was
in March.

Q Was it March or June? A. | am not sure
myself, March or June.

Q. Be a little careful, I dont want to make a
mistake; March, 19117

Mr. Collins: Yes, we all agree on that.

Q. When did you next see Mr. Baylor; in June?
A In Philadelphia, yes, sir.

Q. Between June, 1911 and the commencement
of this suit did you see him at all? A. Between
about the thirtieth of June and this suit?

Q Yes. A. No, sir.

Q Were you in Hampton after June, 1911? A.
No, sir.
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Q. Your wife continued to reside there some
time, didn't she? A. Yes, sir.

Q. Your son was married there? A. Yes.

Q. You did not attend the wedding? A. No,
Sir.

Q. When did your wife move away? A. In
August, 1912.

Q. Did she join you then? A. 1913 1 think.

Q. Do you remember meeting Mr. Staples on
the street in Berwick in 1914? A. Yes, sir, he
was walking along the street outside the hotel, and
I saw him and called him in.

Q. Do you remember a talk with him? A. Yes.

Q. You told him of your arrangement with the
American Car & Foundry Company? A. Took
him out and showed him what we were doing, and
did all I could for him.

Q. Did you also tell him that you had told the
American Car & Foundry Company of the ar-
rangement you had with the Gardner Val.~Manu-
facturing company? A. No.

Mr. Collins: Objected to as irrelevant,
immaterial and not cross-examination.

The Court: It is not irrelevant, of codrse.
I suppose the evidence is introduced for the
purpose of laying a foundation for contra-
diction.

Mr. McCarter: That is it, your honor.

The Court: And not for the purpose of
binding the parties.

Q. Didnt you, on that occasion of the visit of
Mr. Staples to Berwick, Pennsylvania, in which
you and he had a talk there, and during which
time you say you took him and showed him the
layout in the local plant of the American Car &
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Foundry Company” didnt yon say to Mr. Staples
that you, in going over the matter and negotiating
the matter with the American Car & Foundry
Company, had told them all about your connection
with the Gardner Valve Manufacturing Company
and your contract with them, or words to that ef- 1jq
feet? A. | explained nothing of that kind.

Q. Nothing of the kind? A. No, sir.

Q. No such thing occurred? A. No conversa-
tion of that kind occurred. '

Q. And on the same occasion did you not also
say to Mr. Staples that you had gotten introduced
to the American Car & Foundry people through
the intermediation of Mr. Looney? A. No, sir.

Mr. Collins: | object. You must give me
time to object.

A. Mr. Looney never knew the American Car
& Foundry Company, and dont know them yet
that I know of.

Q. I show you letter dated March 18, 1907; is
that a letter written by you on the letter head of
the Gardner Valve Manufacturing Company to
Mr. Baylor? A. That is my writing, yes, sir.

Q. I notice in this letter you say “ | havent
heard from Page yet, and am of just the same
opinion as you are regarding him. Cohoes is a go
hundred per cent better”—A. Shall | read it.
“1 have not heard from Page yet, and am of just
the same opinion as you are regarding him. Co-
hoes is a hundred per cent better man for us”—*
oh, C-0-h-o, that is the man’s name.

Q. I will read it. *“*Coho is a hundred per cent
better man for us than Page, if we can land him.
He is certainly pleased with ohr valve, and as he is
&a engineer himself he can judge them intelli- ¢q
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gently. He also seemed very much pleased with
my method of conducting the business, as | ex-
plained it to him.” What was your method of
conducting the business, as | explained it to
him."{ What was your method of. conducting the
business that you explained to him? A. To tell
you the truth I have forgotten who this man is,
I meet a great many men, and have kind of for-
gotten that.

Q. (Question read.) A. Now for the life of me
I can’t think who Mr. Coho is now.

Q. I dont care anything about who he is. |
ask you again— A. | understand the question.

By the Court: Q. You say you do not remem-
ber? A. No, | dont remember anything about
that.

Q. | show you a letter on the letterhead of the
Gardner Valve Manufacturing Company, dated
April 30, 1907; please look at it and see if you
recognize it as having been written by you to
Mr. Baylor? A. It is my letter, yes, sir.

Q. I notice in this letter you say: “ Tasked Lep-
per that if you took care of his end this week’
A. What is the date of that letter, please?

Q. April 30, 1907? “1 asked Lepper that if
you took care of his end this week, could he make
it right with you this month coming, and he said
he could but would not ask you. Now I don* like
to do that either, as | know you are doing all you
agreed to.” A. That is right.

Q. What was Lepper’s end, that you speak of
there? A. Why, at the beginning of this thing—

Q. Never mind about the beginning. What was
Lepper’s end, that you refer to there? A. Fur-

4Q nishing his amount of money to keep, helplpay
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for the rent of this office in New York, and to help
pay my living expenses; he paid it one week and
Mr. Baylor another; this time Mr. Lepper was a
little short.

Q. And hp to date, at least, yon concede that
Mr. Baylor had done all he agreed to do? A.
Yes.

Q. In a letter dated May 24,1907 | observe yon
say: “I enclose stock certificates for Wright,
which you will please sign and return.* Did a
Mr. Wright become a stockholder in the company?
A. He was a stockholder in this Gardner Engi-
neering Company.

Q. Did he become a stockholder of this com-
pany? A. And | believe they transferred that
stock of his to this Gardner Valve Manufacturing
Company, if I remember rightly | think that was
it; it was a very small subscription.

Q. I dont care whether it was large or small.
Did Mr. Wright become a stockholder in the Gard-
ner Valve Manufacturing Company?

Mr. Collins: Objected to as not the best
evidence. If he did the certificate of stock
will show it.

Mr. McCarter: Wright is not here, and
his certificate is not here.

Mr. Collins: Objected to as immaterial
and not cross-examination.

The Court: If the witness knows he can
state.

A. | was just going to state that if he has got
the certificate | guess he did, that is all I know
abotit it.

Q. I show you a letter dated July 6,1907, which
appears to be written by you to Mr. Lapper, is
it not? A. This is my letter, yes, sir.
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Q. And the same is true, is it not, of a letter
dated July 13,1907? A. That is my letter.

Q. Now I notice in this letter of July 6 you say:
“l had quite a talk with Crabbs this, morning,
and | think the thing will go through 0. K. 1
told him just how the common stock Was distrib-
uted and how Lepper was situated, and offered
him twenty-five thousand of Lepper’s stock to
come in and pull the thing through. He thinks
the proposition all right.”” Do you remember
that? A. Let me read that.

Q. (Handing letter to witness.)

The Court: What is your answer?

A. | remember the letter, | wrote the letter.

Q. How much stock was Lepper to take? A.
There was no definite amount, we juggled things
up in different ways in working out different
schemes of distributing things, and probably that
was in reference to one of them; we didn’t know
how we were going to get this thing out.

Q. Is that the best answer you can make? A.
That is about the best.

Q. Well, he was evidently to pay twenty-five
thousand, was he not? A. No.

Q. Well, if you offered Mr. Crabbs twenty-five
thousand of Lepper’s stock, was not Lepper to
have twenty-five thousand? A. Well, on that
sort of a deal, if it could have been carried
through; I couldnt give this stock to anybody.

Q. “I told him just how the common stock was
distributed and hoiw Lepper was situated, and of-
fered him twenty-five thousand of Lepper’s stock
to come in and pull the thing through. > How was
Lepper situated; how did you explain to Mr.

40 Crabbs that Lepper was situated; what did you
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tell him? A. That was probably one of the ar-
rangements which we had worked ont for distribu-
tion of stock; that is all I can say to that.

Q. The inquiry m this : what was it that you told
Mr. Crabbs, “1 told him just how the common
stock was distributed and how Lepper was situ-
ated ;’’what did you tell him? A. | don’t remem-
ber.

Q. Don’t remember? A. No.

Q. In this letter of July 13, which you have
recognized, 1907, you say: “ My dear Baylor: |
have been thinking the proposition over very
carefully, and the conclusion |1 have come to is
this. We let Crabbs come in and take Lepper’s
place. Crabbs then must get fifty thousand, and
we must dig in and get fifty thousand, and thirty-
five thousand of that would have to go among
people that we could positively control.” Was it
the arrangement that Lepper was to get fifty
thousand of stock? A. Might have been at that
time.

Q. Well, was it? A. | dont know.

Q. When you say “we let Crabbs come in and
take Lepper’s place. Crabbs then must get fifty
thousand;” it was evident that Lepper was to get
fifty thousand? A. That was a scheme that we
were probably figuring out for the distribution of
stock.

Q. Did you tell Mr. Crabbs the truth about it?
A. | certainly did, whatever it was.

Q. I show you two letters dated, respectively,
August 4,1909 and September 22,1909, addressed
to Mr. Baylor, and purporting to be signed by
you ; did you sign that? A. That is my signature,
yes, sir, | wrote it.
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Q. I notice that on each of these letters, Mr.
Halyburton, appears this heading: ‘<Osbourn &
Robinson, Power Plant Apparatus Specialists,
320 Pennsylvania Building, Philadelphia;” then
on one side: “ The Ball & Wood Co., Elizabeth-
port, N. J., The Casey-Hedges Co., Chattanooga,
Tenn., The Watson-Stillman Co., New York City.
Gardner Valve Mfg. Co., Hampton, N. J., Warren
Steam Pump Co., Warren, Mass., Hersey Mfg.
Co., Boston, Mass.” Had you constituted Os-
bourn & Robinson agents for the Gardner Valve
Manufacturing Company2 A. No, sir; the condi-
tion that we—

Q. Had you or had you not constituted them
agents or representatives of the Gardner Valve
Manufacturing Company? A. No, sir.

Q. How did you happen to write letters to Mr.
Baylor upon their letterhead which bears, among
other things, the statement “ Gardner Valve Mfg.
Co., Hampton, N. J.” A. That was an engineer-
ing corporation of very short life, who were
friends of mine; in the event of this here factory
being started they would liked to have handled
our valves, and they asked me if they could put
it on their letterhead; | said “ Yes, go ahead, if

gO you want to.” | visited their office frequently in

Philadelphia.

Q. You were at their office when yoii wrote
those letters? A. Evidently.

Q. These were written in 1909, were they not,
these letters? A. If that is the date.

Q. That is after the catalog was out? A. Yes,
I guess it was.

Q. That was after the plan had been made to

4Q have these valves manufactured by the—
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The Court: Well, that all appears.

Q. After these catalogues were prepared, were
they distributed? A. They might have been, a
very few, sent somewheres, to personal friends.

Q. Just a few? A. As far as | remember.

Q. How many were printed? A. Oh, there
were two hundred, | think, if I remember cor-
rectly.

Q. How many, to your knowledge, Were dis-
tributed; one hundred? A. Oh, no.

Q. Eh? A. No, sir.

Q. They were down there at the Osbourn &
Robinson Company, werent they? A. Yes.

Q. | showyou a letter dated February 17,1911,
see if you recognize that as being written by you
to Mr. Lepper? A. Yes, sir,

Mr. McCarter: | would like to offer that
letter in evidence.

Mr. Collins: I object to it as irrelevant
and not cross-examination. | do not object
to it as out of time.

The Court: You may call the witness’s
attention to what he has said.

Q. I will read this letter to you, written on the
letterhead of the Gardner Valve Manufacturing
Company, Hampton, N. J., dated February 17,
1911. Before.l read the letter, where were you
on February 17th, 1911? A. Must have been in
Hampton.

Q. Hampton? A. Yes.

Q. “My dear Lepper: | received your epistle
last week, and although | knew you were pos-
sessed of an uncontrollable temper and subject
to brainstorms, | certainly never thought you
could write such a mean letter. | believe that af-
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ter yon mailed it and cooled down you were as sor-
ry that you wrote it as | was to receive it. If you
see fit to class yourself with such fellows as you
refer to, namely, Hough and Burrell, I am sorry,
but I never took you for that type. The informa-
tion you give me as to their knocking me in New
York is not news to me as | have known that for
some time, and it.has done me more good than
harm. Had they claimed to be friends of mine,
they might have done me some harm. Their talk
is taken just as all such talk is taken, and was
just what | wanted. My record is fully capable
of taking care of itself. Your interests in the
Gardner Valve Company have always been as
carefully considered and protected as my own, as
every onewhom | have had the matter up with can
testify, and regardless of the letter you wrote me
always will be.” Now that sentence | want to
call your attention to: “Your interests in the
Gardner Valve Company have always been as
carefully considered and protected as my own, as
every one whom | have had the matter up with
can testify, and regardless of the letter you wrote
me.always will be.”” Did you mean that? A.
Yes, sir.

Q. When did you commence your negotiations
with-the Car & Foundry people? A. The early
part of 1912 1 think.

Q. Did you inform Mr. Lepper that you had
either entered into or consummated that matter?
A. No, sir.

Q, You thought that was always taking care of
his interest, not to inform him? A. When | en-
tered into negotiations with the American Car &
Foundry Company | was left strictly to my own
resources, deserted, it was sink or swim with me.
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Q. You never mentioned to Mr. Lepper the fact
that you were sinking or swimming, did you? A.
I guess he knew that.

Q. Well, you did not mention it to him? A
Not that I remember.

Q. I notice further in this letter you say 1'The
best thing for you to do is to keep cool, and you
might hear good news sooner thon you expect.
Such a letter as you wrote certainly would not
make you look good in the eyes of anyone. You
will certainly hear from me as soon as | have fa-
vorable news. Yours very truly, John L. Haly-
burton.” Now you didn’t ever write him of the
fact that you had consummated the deal with the
Car &Foundry people, did you? A. No, sir.

Q. Have you the letter to which you refer, that
Mr. Lepper wrote you complaining? A. No, sir.

Q. Have you destroyed it? He was complain-
ing, was he not, of the way he had been treated
by you in this matter? A. For not writing to
him about things.

Q. I show you another letter dated June 8,
1911, to Mr. Baylor, typewritten, and purporting
to be signed by you; did you write that? A. Yes.

Q. | notice in this letter: *1 expect to have
things fixed up in good shape shortly and will
then write you all about it.”” Did you mean that?
A. What is the date of the letter?

Q. June 8, 1911. Did you mean that when you
wrote it? A. Certainly | did.

Q. Did you ever write Mr. Baylor that you had
fixed things up with the Car & Foundry people?
A. When that letter whs written why | never
knew the American Car & Foundry Company.

Q. That may be. | ask you again if you ever
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did write Mr. Baylor of the fact that you had
fixed up your deal with the American Car &Foun-
dry Company? A. No, sir.

Q. When did your negotiations with the Car &
Foundry people commence? A. | stated a little
while ago that | thought it was the early part of
1912.

Mr. Collins: Do you offer those letters ?

Mr. McCarter: I am perfectly willing to
offer them; I am going to have all these
letters identified in some way; | have re-
ferred to passages from them all.

Mr. Collins: But the one you just read, |
would be glad to have it offered.

The Court: If Judge Collins wants it of-
fered, and yoli have no objection.

Mr. McCarter: No objection, not the
slightest.

The Court: Let them all be marked then.

Marked Exhibits C-14, C-15, C-16, C-17,
C-18, C-19, C-20, C-21 and C-22.

Q. While you had your office, or rather the of-
fice of the Gardner Valve Manufacturing Com-
pany, at 55 Liberty Street, New York, you were as
you considered, and wrote to one of the gentle-
men a letter | produce, engaged in doing the busi-
ness of the company, werent you, namely, pro-
moting? A. Yes.

Q. Endeavoring to get capital? A. Yes.

Q. You had no means of your own, and the
checks that were sent by Mr. Baylor or Mr. Lep-
per, weekly checks, were checks that they had
agreed to advance to the company for the benefit
of the company, so that you could live while you
Were promoting its interests? A. That is right.
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Q. And it is true, is it not, that that continued
after you went to Hampton! A. That is right.

Q. Down to the time that you left? A. No.

Q. When did it stop! A. Well, I can give you
that date I think.

Q. If it won’t take too much time | would like
to have it. A. Oh, that stopped I think in 1909; I
was in Hampton quite a little while after Mr.
Baylor stopped putting up any money.

Qi He said he had done all that he was going
to do! A. That is right.

Q. And then he commenced again, after this
talk that they talk of in 1908, and put up some
more!l A. Well, that was long before | left Hamp-
ton, yes.

Q. Well, that is a fact! A. Yes; Mr. Baylor
never stopped and then started again, if that is
what you mean.

Q. Is it not a fact that you collected $1800 in
the way of stock subscriptions from Mr. Glassey
and Mr. Looney! A. | couldnt say stock sub-
scriptions, no, sir; they never received any stock*
subscriptions, and didnt want it until this com-
pany was put on its. feet.

Q. The question is whether you collected from
those gentlemen $1800 for stock subscriptions.
A. | couldnt say for stock subscriptions, no;
they loaned me that money.

Q. They loaned you that money! A. To carry
along expenses while | was trying, and they
eventually expected to receive stock for it if the
deal was carried out.

Q. Then as a matter of fact the Glassey ar-
rangement and the Looney arrangement were
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ed into something else, possibly, later; is that it?
A. Well, yes, that would be it.

Q. And the Crabbs arrangement the same? A.
Well, I couldnt say whether Mr. Crabbs looked
at it that way or not, but | suppose so.

Q. The fact is that Crabbs spent about $200
in taking himself and yourself out to Ohio to en-
deavor to get some capital, wasnt that it? A.
That is right.

Q. That is what you call a subscription? A.
Well, it was just helping along this general
scheme ; you can call it what you please.

Q. You never reported to the treasurer, Mr.
Bagley, the fact that either Glassey or Looney
had paid you this money, did you? A. No.

Q@ Where was the talk between Mr. Transue
and yourself, which immediately preceeded the
drafting of Exhibit C-2, the agreement for the
transfer of the stock, where was that talk? A.
Oh, why that was up in this little room where |
was making drawings.

Q. Can you fix the date? A. No, I couldn’t fix
the date.

Q. How long did it antedate the actual signing
of the document; was it the same day? A. It
seems to me it was the same day, | don’t know.

Q. Was the document prepared in your pres-
ence? A. No; Mr. Transue took it downstairs and
wrote it up, and them brought it up to me, and
| read it and signed it.

Q. When had the subject of the transfer of
stock by you to this company been previously
mentioned, by you to anyone or by anyone to
you? A. The transfer of the stock to me for pat-
ents, when that occurred, is that what you mean?
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Q. Yes. A Oh, I couldnt say that, that thing
was mentioned off and on quite frequently.

Qt Had you mentioned that between August
1908 and January, 1909, when it was signed!
There had been talk about it, hadnt there! A
Not that document, no. 10

Q. Hadn't it been spoken of! A. Are you speak-
ing about that document that is in evidence!

Q. | am speaking about the subject of the pro-
posed transfer to the company by you of the pat-
ents having been mentioned anterior to the sign-
ing of this document. A. Yes, that was mentioned
frequently.

Q. Had been mentioned between, we will say,
August 1908 and the time this document was
signed, hadnt it! A. It might have been. 20

Q. And you said you would do it! A. | said
time and time again that | would never assign
those patents to the Gardner Valve Manufactur-
ing Company until one hundred thousand dollars
cash was raised and we were ready to start busi-
ness; that was understood by everybody that |
ever talked to about the subject.

Q, Well, you remember that you, as your let-
ter to Lepper says, practically abandoned rais-
ing a hundred thousand dollars. m

Mr. Collins: Objected to a character-
ization of the letter.

Q. Bearing in mind this statement in the letter
to Lepper of October 4th: “ They are about to
put up sufficient money along with my brother-
in-law to pay for drawings, pattern and cat-
alog of a line of high pressure and steel valves.

I am to do all the work at present in connection
with the business. After the catalog is com- 4g
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plete 1 will get orders and have the valves built
outside; we furnish drawings and patterns, and
the parties who make the valves at a specified
price, bill them direct to the parties they are for,
we receive the difference between the selling
price and the price of manufacture. If | can
show that we can hold our own this way,
Baylor and Transue will raise the money for a
plant next year.” Now, bearing in mind that
statement, which you said told the truth, and
bearing in mind the further statement in the let-
ter: “When | assigned this patent to the com-
pany | receive common stock for it” and bearing
in mind the statement in the next letter, which
is also in evidence, “We will issue the stock at
the first of the year;” bearing in mind those
statements, | ask you, Mr. Halyburton, if you
still understood, when the paper was actually
signed, that those assignments of the patents
were not to be made until one hundred thousand
dollars capital had been raised, why you did not
say so in those letters, why you did not say so
in the assignment?

Mr. Collins: Objected to as not calling
for any fact, nor is it asking for an ex-
planation of language; it is asking for
some reasoning on his part, why he didnt
say it in a letter and the question is ob-
jectionable.

The Court: I will overrule it.

Q. I will ask you this question, and do not an-
swer it until the Vice Chancellor says you may.
Why didn’t you put in the letters that you have
written under date of October 4 and November
11 to Mr. Lepper, and why didnt you put in the
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contract signed by you, dated January 30, 1908,
the fact, if it were a fact that this condition about
the raising of one hundred thousand dollars ex-
isted?
Mr. Collins: Objected to as incompe-
tent. 10

Q. If that was the understanding, as you in-
sist, why didnt you say so in the two letters
that you wrote to Lepper?

Mr. Collinsi: Objected toi as irrelevant
and immaterial.

The Court: It seems to me the question
is why did you not say so in the document,
that is the relevant thing.

Mr. McCarter : I think both of them are
relevant, your Honor. 20

Q. Why didnt you put the thing in the con-
tract? A. In that document that you are refer-
ring to?

Q@ Yes. A. Why, I didn’t consider that had any-
thing to do with the assignment of the patents
or the one hundred thousand dollars either;
that was only what | thought.

By the Court: Q. It was the very thing that
you were doing. Now you do not understand
the question. The question is why in that docu- 30
ment you did not state the whole matter as it
was. That is the question. A. The reason |
didnt state it, Mr. Transue drew that up, and
the rest was understood, just what it was intend-
ed for.

Q. Please look at the document C-2; the word

common’’ in manuscript is your writing, is it
not? A. It looks like it, I guess it is. 40
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Q. The date, January 30, 1909, is your writing?
A. Yes.

Q. And, of course, the signature? A. Yes.

Q. So that in view of the fact that you made
those corrections to the document, | again ask

IQ you why you did not also add this other thing

that you say was part of the deal? A. | didn’t
think it was necessary, | didnt think it had any-
thing to do with it myself, or I would have had
it put in.

RE-DIRECT-EXAMINATION by Mr. Col-
lins:

Q. You have spoken of some corporation be-
sides the Gardner Valve Manufacturing Com-

20 pany that had the name Gardner in it.. What was
the name of that company? A. Gardner Engin-
eering Company.

Q. That was already in existence when you and
Leppéer went out and saw Baylor? A. That is
right.

Q. And it was that company to which you re-
ferred when you spoke about the Gardner Com-
pany, and not the Gardner Valve Manufacturing
Company that had not yet been formed? A. No.

30 Q You were speaking of the Gardner Com-
pany. A. Yes.

Q. You said that you had the patterns and out-
side valves made on your own hook? A. Yes.

Q. And Mr. McCarter had it stricken out. |
will ask you the question myself now. Who had
these patterns made and outside valves manufac-
tured, and on whose credit? A, My own.

Q. It was your own affair? A. Yes, sir#

40 Q. Paid for—
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Mr. McCarter: Please dont lead him.

Q. Who paid for it! A. I did.

Q. Where did you get the money? A. Part of
the money for the patterns | received from Mr.
Transue, and part of that money—those valves
were billed direct by Eynon & Evans to the par-
ties | sold them to, and they received that part
of the money; while these valves were in course
of construction they made some jigs and fixtures
along with it, which still left me in their debt,
and Mr. Allen held my notes for other pattern
work in connection with them, and the last of
those notes | paid not later than a little over a
year ago myself, and for the jigs and fixtures,
and stuff that was made in connection with them,
which was part of what | owed Eynon & Evans
on this account, was finally paid for by the Am-
erican Car & Foundry Company because we took
them up there.

Q. I show you the letter of October 4, 1908 to
Lepper, Now while you were being asked some
question about that you desired the privilege of
explaining something ahd you were not allowed
to; what was it you wished to explain; there was
something you desired to explain, and you Were
checked? A. 1 dont remember what it was, un-
less it was that | wanted to state that the reason
I didn’t write to him was because at that time
there was nothing doing, and nothing to write
about.

Q. Was the arrangement that was made in
1906, that you have detailed in your testimony,
about the acquisition of the piece of land, the

uilding of the plant, and the raising of one hun-

iq

20
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dred thousand dollars of preferred stock, and the 40
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transfer of the common stock to yon, was that
arrangement ever changed?

Mr. McCarter: | object.

Mr. Collins: The whole theory is that
it was.

IQ The Court: No, I do not think the wit-
ness can express his opinion on that sub-
ject ; the transaction speaks for itself, and
the witness cannot characterize it; he sta-
ted what was done, and whether there was
a change or not will have to be decided
by the Court, | suppose ; you are now cal-
ling on the witness for his opinion as to
that matter.

Mr. Collins: Well, | asked the question

20 and now your’Honor overrules it.

Q. Was the condition of the raising of the hun-
dred thousand dollars ever abandoned?

Mr. McCartej*: One moment. | object
to that, it is the same thing.

The Court: That might be opinion or it
might be a fact. | understand, however,
that the question is practically this: was
there ever any action taken by this wit-
ness, or by the company, looking to the

30Q abandonment of that condition.

Mr. Collins: Yes, that condition that a
hundred thousand dollar capital should be
raised for preferred stock before you
should have to assign your patents; was
that ever abandoned?

Mr. McCarter: | object.

The Court: No. Was there ever any
action.

Q. Changing that. A. Not that | know.
40 Mr. McCarter: One moment, | object.
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RE-CROSS-EXAMINATION by Mr. McCar-
ter :

Q. Dont yon know that Mr. Baylor paid the
bill of the Chester Engineering Company in con-
nection with the patterns, and that he manufac-
tured the valves? A. He paid the bills for tne
patterns and the castings, yes, sir.

The Eourt: Well, he has already said
that. His statement is that the money
that went to pay for those valves came
from the purchasers of the valves, that is
his statement. Now if any of it came from
Mr. Baylor, or anybody connected with
the company, you may ask that.

Q. Did you have any resources of your own be-
tween 1909, January, and 1910, January, that
you had not before? A. My own, personally?

Q. Yes. A. Yes, | had some, I may have had
some, Yes.

@& What were they? You were collecting week-
ly stipends from Mr. Baylor during that year,
were you not? A. Yes.

Q. What other resources did you have of your
own during that period, than you had for the
preceding year? A. | had a son who had quite an

earning capacity, and his money was mine, fam-
Ily affairs.

Further RE-DIRECT-EXAMINATION by
Mr. Collins : y

Q. This letter, Exhibit C-22, did you receive a
reply to that letter from Mr. Baylor, did you re-
ceive a reply to that letter and is this it? A. I
think so.

Q. Well, look at it. A. Well, I cant say.

10
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Q. Did you get this letter dated June 9 from
Mr. Baylor? A. Oh, yes.
Mr. Collins: | offer this in evidence,
and I will read it:

iq “Hampton, N. J., June 9, 1911.

Mr. J. L. Halyburton,

2809 Diamond St., Philadelphia, Pa.,

My dear Halyburton—Your letter of the
8h just received. Glad to know that you
have hopes of cleaning things up in the
near future.

I am feeling so much better this spring,
that |1 have gone around more than | have
in the past four years, put together.

2q My car is working well. 1 just heard
that J. R. Smith had bought a new Ford.
Yours truly,

E. P. BAYLOR.”

Marked Exhibit D-5.

Q. To what did the letter refer?

By Mr. McCarter: | object, how can he
say; the letter must speak for itself; he
cannot interpret the letter,

30 Q. What were you doing at that time?

Mr. McCarter: | object.

A. | was negotiating with Mr. Kean, who was
the president of the American Pipe & Construc-
tion Company of Philadelphia, and we were try-
ing to make arrangements, first off, to manufac-
ture these valves at their Bristol plant, of cer-
tain sizes, and Mr. Kean was trying to then help
me to raise money to locate a plant at Hampton,

40 or Trenton Junction, or wherever | thought
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would be a good location for tbe smaller size
valve.
Q. Did Mr. Baylor know that? A. Yes, sir.

Further RE-CROSS-EXAMINATION by Mr.
McCarter:

Q. Where did you tell him, in your letter? A.
In the letter that | wrote to him | probably told
him about that, and that is what he refers to
that he would be glad to know, and that was the
gist of our conversation when I met Mr. Baylor
in Philadelphia.

Q. You say that the letter that | show you,
and which Judge Collins tried to get you to say
the letter of June 9th was a reply, is dated June
&h, 1911, and simply says “l expect to have
things fixed up in good shape shortly, and will
then write you all about it.” Did you tell him
anything about your plan there in that letter?

The Court: No, he said he told him out-
side of the letter. You may ask him when
and where.

A. | may have told it in another letter.

Q. Well, did you tell him? A. Yes.

Q. When; have you got the letter? A. No, Mr.
Baylor must have the letter; | wrote the letter.

Q. Telling him all about the Kean affair? A.
Yes; that was our conversation when | met Mr.
Baylor in Philadelphia at the West End Trust
Company, that is what the talk was about.

FRANK TRANSUE, sworn:

Direct-examination by Mr. Collins:
Q. Where do you live? A. Trenton.
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Q. What is your age? A. Thirty-seven.

Q. You are an attorney at law and solicitor in
Chancery? A. Counsellor-at-Law, yes, sir.

Q. But at present engaged as Chief Clerk in
the Secretary of State’s Office? A. Yes.

2g Q. How long have you been there? A. I have
been in the office of the Secretary of State for
seventeen years, and chief clerk for ten years.

Q. You have particular charge of corporation
matters there? A. Yes, sir.

Q. Do you know Mr. Baylor? A. I have known
Mr. Baylor all my life.

Q. Were you at one time in his employ? A. |
was employed by Mr. Baylor during the years
1896 and 1897, and the early part of 1898.

20 @ Will you produce the paper that Mr. Haly-
burton identified as having been composed by
him; it is in blue typewriting, and left with Mr.
Baylor. A. Yes, | produce such a paper.

Q. It is marked for identification some num-
ber. A. D-3.

Q. From whom did you receive that? A. | re-
ceived that—

Mr. McCarter: Objected to as immater-
ial, same objection as yesterday.

30 Q. From whom did you receive it? A. | receiv-
ed it from Mr. Baylor.

Q. In what way? A. Special delivery letter.

Q. By mail? A. By mail, yes, sir.

Q. Addressed in his writing? A. Addressed in
Mr. Baylor’s writing.

Q. You are familiar with his writing? A. | am
quite familiar, yes.

Q. Did you preserve the envelope? A. | pre-

40 served the envelope until some time ago, when |
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mislaid it or destroyed it or something, inadver-
tently ; it was a special delivery letter from an
office in New York City, from some office on Lib-
erty Street.

Q. On receipt of that paper what did yon do?
A. Xproceeded to prepare the certificate of in-
corporation of the Gardner Valve Manufactur-
ing Company.

Q. The same one that was afterwards executed
by Mr. Halyburton, Mr. Baylor and Mr Burrell?
A. Yes.

Q. And in evidence in this*case? A. Yes.

Q. You prepared that? A. Yes.

Q. When did you first come to have any per-
sonal connection with the Gardner Valve Manu-
facturing Company, and iplease state chronolo-
gically, to save questions, all that you know
about the history of that company.

A- A short time before, or previous to the for-
mation of the company | knew, Mr. Baylor was
negotiating with someone with a view to locating
an industry at Hampton, and he kept me ad-
vised from day to day of his progress, and short-
ly afterwards the ,Gardner Valve Manufactur-
ing Company was organized, | believe that was
October, 1906, and, do you want the succeeding
steps leading up?

Q. Yes.

The Court: What is the object of all
this? We have had it all, have we not?

Mr. Collins: Yes, but | can corroborate,
can t I, an entirely disinterested witness?

The Court: Well, go to the arrange-
ment; it is not worth while to corrobor-

10

20

30

ate facts that are not in dispute; when 40
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you prove certain facts by a single wit-
ness and those facts are not disputed, it
is not worth while to prove them again, it
seems to me that you better go directly to
your defense.

Witness: The object of the corporation was
to—

Mr. McCarter : | object.
The. Court: The certificate will speak
for itself.

A. The object of forming the—

Mr. McCarter: | object.

The Court: Well, go on now to the ar-
rangement. It is always well ,to bear in
mind the issue. Now the only issue is
that the contract sued on does not express
the;whole arrangement. That you have
got to prove.

Mr. McCarter: What | had in mind was
the fact that it does not appear from any
evidence that Mr. Transue was at Hamp-
ton where these gentlemen talked, and he
cannot tell about the arrangement.

The Court; He can only speak of the
facts within his own knowledge, and the

" facts within the issue.

A. | was at Hampton, | presume it was the
day of the first organization meeting of this cor-
poration, and there were present Mr. Baylor—

The Court: All that appears; there is
no use going into thilS.

Q. What was said! A. At that meeting there
was discussed ways and means of raising the
money and of locating the factory at Hampton,
and | remember that Mr. Baylor expressed him-
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self as being primarily responsible for two things
one was to secure certain subscriptions to stock
at Hampton, and the other was the turning over
of the factory site, which consisted of seven and
a half acres, about, to the company.

Q. Legal title of which was in what company?
A. In the Warren Railroad.

The Court: That does not make any dif-
ference at all.

Q. The subscription to stock you speak of,
what class of stdck? A. To a class of preferred
stock which was to be subscribed for, by, as I
supposed, citizens of the Borough of Hampton.

Q. How much was he to be responsible for?

Mr. McCarter: Well, now, is there an
obligation of this kind; was this loose talk
or what?

The Court: It seems to me that this ev-
idence is perfectly irrelevant. The ques-
tion is, was there an agreement modifying
the agreement contained in this paper, the
subject matter of this suit. That is the
only question.

Q. State what was said?

The Court: Anything that was said at
this preliminary meeting has not anything
to do with it. If there was an agreement
made at that preliminary meeting, that
would be different; but this transfer oc-
curred three years afterwards, as | under-
stand.

Mr. Collins: If | asked him if there was
an agreement it would be objected to as a
co_r(ljclusion. | want to know what was
said.
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The Court: That does not make any dif-
ference, as to what was said then. The
agreement was necessarily made three
years later.

Mr. Collins: No, sir; our theory is that
the agreement was at that time, and nev-
er was changed, never was any different
agreement than that.

The Court: Well, if you want to prove
an agreement made at that time you may
do so.

Q. Proceed. A. That proposition was discussed
of raising one thousand dollars.

By tbe Court: Q. Not what was discussed.
What was agreed on? A. It was agreed to raise
one hundred thousand dollars by the sale of pre-
ferred stock, and to locate the plant at Hamp-
ton.

Q. And was anything said as to how much Mr.
Baylor was to raise? A. There was, but | dont
know the amount, at that time.

Q. Was anything agreed upon about the com-
mon stock and the patent rights? A. Yes, sir.

Q. What was it? A. Two hundred thousand
dollars of the common stock was to be issued to
Mr. Halyburton for his patent rights; Mr. Haly-
burton was to donate fifty thousand dollars of
the common stock to the treasury, to be given
away, half a share of which was to be given away
as bonus to purchasers of preferred stock, and
that left Mr. Halyburton with one hundred and
fifty thousand dollars. We assumed that the fifty
thousand—

Mr. McCarter: Never mind what you as-
sumed.
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Q. Was there any condition in the agreement,
upon the transfer of the patents, for the common
stock?

Mr. McCarter: | object.

The Court: What jwes jsaid about the
patents.

Q. What was said? A. That when the hundred
thousand was raised—

Q. Hundred thousand of what? A. Of preferred
stock was sold, Mr. Halyburton would assign his
patent rights to the corporation and would re-
ceive two hundred thousand dollars of common
stock.

Q. It appears that you drew up Exhibit C-2,
except the word “ Common” that is interlined.
A. Yes, | prepared that.

Q. State the circumstances under which that
was done. A. Yes, sir.

The Court: What difference does that
make?

Mr. Collins: We have proved by Haly-
bnrton what Transue said when he
brought it to him, which was that Bay-
lor had made certain statements. | want
to prove that Baylor did say that to him,
that this was to be done as a temporary
matter, because of the precarious charac-
ter of Mr. Halyburtonrs health, which will
be found in the letters when | come to
read them, trying to get his life insured,
and he could not pass the examination;
that was the reason it was done.

The Court: You want to prove a con-
versation between Mr. Baylor and this
witness ?

10
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Mr. Collins: Yes.

Q. (Question read.)

Mr. McCarter: Objected to.
Overruled.

Q. You have just testified that you drew the

2Q paper, the typewritten paper? A. Yes.

Q. Where? A. In Mr. Baylor’s office, Hamp-
ton.

Q. Did you strike it off on the typewriting ma-
chine yourself? A. Ran it off on an Oliver Type-
writer, yes, sir.

Q. How did you come to write that?

Mr. McCarter: Objected to as immater-
ial.
The Court: | think, on the theory of the
20 defense, that the evidence is competent, |
think that they can show what was done
in connection with this paper. | am go-
ing to allow that evidence to go in as part
of their case. Whether or not the defense
will be made out as a matter of law, is a
different thing altogether.

Q. (Question read.) A. | drew it at the re-
quest of Mr. Baylor.

Q. State what he said? A. It was the meeting

30 held, I think, January 31, 1909, Mr. Baylor ex-
pressed himself as being apprehensive of Mr.
Halyburton’s physical condition, he was of the
opinion that Mr. Halyburton was suffering from
kidney trouble.

Q. What was said? A. He said he felt that, and
in the event of Mr. Halyburton’s death there
would be nothing in writing to show that Mr.
Halyburton had agreed to assign those patent

40 rights to the corporation, and that if he died, and
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we went on and raised the money or the money
was raised, we wanted something to show his
son Fred, who would naturally have control of
the patent rights.

Q@ Halyburton’s son Fred? A. Yes; that his
father had agreed to assign these patent rights,

Q. Did you draw it up then? A. Drew it up
right then, yes, sir.

By the Court: Q. What did you do with it? A
Took it to Mr. Halyburton.

Q. Why? A. For his signature.

Q. But I mean how did you come to take it to
Halyburton; anybody ask you to take it to Haly-
burton? A. Yes, Mr. Baylor asked me.

Q What did you tell Halyburton? A. | told Mr.
Halyburton that in the event of his death Mr.
Baylor was of the opinion that there was noth-
ing to the corporation would have nothing to
show that he had agreed to assign these patent
rights, that the money might be raised and noth-
ing would be in writing to show that Mr. Haly-
burton had ever agreed ta make the assignment.

Q. What money might be raised? A. One hun-
dred thousand dollars.

Mr. McCarter: One moment. Let him
tell what was said.

The Court: What was said; you are not stat-
ing your own ideas, but what you said.

A. | don’t recall that | said one hundred thous-
and dollars; | said the money, raising the mon-
tiaty for this corporation, as near as | can recall

Q. So then he signed it? A. He signed it, yes.
Q. At whose suggestion was that acceptance
written on the foot of it? A. | dont know whe-

iq

20

40



ig

20

30

40

224

Frank Transue—Direct

ther Mr. Baylor suggested that or whether | sug-
gested it myself, however, both of us accepted.

Q. It says “Accepted, January 30, 1909;”
whose writing is that? A. That is my writing.

Q. Then you signed it and Baylor signed it?
A. Yes.

Q. Who took it? A. | took it to Trenton with
me.

Q. How long did you keep it there? A. | think
| kept it there for two or three years, until I re-
turned it to Mr. Baylor counsel.

Q. Did you also advance some money to Mr.
Halyburton? A. Yes, sir.

Q. Under what conditions?

Mr. McCarter: One moment.
The Court: What was said?

A. Mr. Baylor sent me a telegram, | dont re-
call the date, saying Mr. Halyburton would be at
the office in the afternoon. Mr. Halyburton
came, and then told me about this proposition to
manufacture the valves at some outside plant,
same place outside of Hampton; he said,.l think,
that Mr. Baylor was responsible for the sugges-
tion, or approved of it, and that Mr. Baylor was
going to put up some money, and asked me if I
wouldnt put up some, and by doing that we
would manufacture the valves and create a mar-
ket with a view of having soihe basis for raising
the money for the corporation.

Q. Was anything said as to what you were to
get for this money? A. As to what | was to get?

Q. Yes, and Baylor. A. We were to get prefer-
red stock.

Q. Did you advance some? A. Yes, | advanced
some.
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Q. How much? A. In the neighborhood of fif-
teen hundred dollars.

Q. Mr. Halyburton thought it was $2000; that
is a mistake? A. Well, there was some money
paid by me for filing the certificate of incorpor-

ation, the purchase of the minute book and other i

expenses which | kept no track of; it might ag-
gregate $2000.

Q. You paid it to Halyburton in person? A.
Paid it to Halyburton.

Q. Now, was the effort to raise the hundred
thousand dollars for preferred stock successful?
A. No, sir.

Q. It was not raised? A* No, it was not raised.

Q. Do you know what became of Halyburton
after March 1911, when he left Hampton? A.
Yes, sir.

Q. Do you know what he was doing? A. Yes.

Q. What was it? A. He was endeavoring to in-
terest capital in this Gardner Valve proposition.

Q. At what .place? A. At various places.

Mr. McCarter: Well.

The Court: How does the witness know
this ?

A. | know it because Mr. Halyburton told me.

By the Court: Q. You know it only from his
letters? A. And from my personal conversations
with him.

Mr. Collins: He is the president of the
company, and what he knew from Haly-
burton or any other source is knowledge.
I want to show that he as the president,
and one of the three interested in this

matter, knew that he was trying to get
capital.
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The Court: The witness must, never-
theless, whether he isi president or any-
body else, testify from his own knowledge.
The witness can say that he received let-
ters on this subject from Halyburton, he
can say that he had conversation on this
subject, but we must understand that the
evidence he is giving is evidence that is
properly admissible.

Q. State what you knew, either by information
from Halyburton—and stating what the informa-
tion was, or when—or from observation, your
own knowledge? A. I knew Halyburton was ne-
gotiating with people at Pottstown, at Trenton
Junction, at Pennington, and I think at Chester,
and some other places which are referred to in
the correspondence there; | personally assisted
him in endeavoring to locate this industry, or in
raising the money for it.

Q. On whose account? A. In deference to the
wishes of Mr. Baylor.

Q. But the investment he was to make, was. it
for the Gardner Valve Manufacturing Company
or for himself? A. Either way, any way, to lo-
cate either—s

Mr. McCarter: Oh, well.

Q. Did you know of his negotiations with the
American Car & Foundry Company? A. No,.sir.

iIQ "What was the first you knew about that?
A. In December, 1912, | received a telephone call
from Halyburton to meet him in Philadelphia, at
the Hotel Walton., and there Mr. Halyburton told
me he closed the deal with the American Car &
Foundry Company at. Berwick, Pennsylvania.

Q. That was December, 19127 A. 1912, the
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early part of December | think, and that he was
going to Berwick in the course of a few days.
Q. What did you say to him? A. | wished him
good luck, that is about all.
Mr. McCarter : Well., his wishes.
Mr. Collins: | submit it is perfectly pro- 10
per.
The Court: Oh, yes.
Q. Do you make any claim for preferred stock
in the Gardner Valve Manufacturing Company?
A. Never made any claim at all.
Q. Do you now? A. No, sir.
Q. Do you or not consider that enterprise aban-
doned?
Mr. McCarter: | object.
Overruled. 20
(& Are you president still? A. | think not. 1
think somebody succeeded me; | resigned here in
June, 1914,1 think.
Q Why?;
Mr. McCarter: | object.
Overruled.
Q. Were you requested to sign a certificate of
stock?
Mr. McCarter: Objected to as immater-
ial, whether he was requested or not. 30
The Court: Wiliat is its. bearing?
Mr. Collins: Its bearing is. this-, Mr. Mc-
Carter took occasion to criticise this gen-
tleman unfairly I think, and I want to show
that at this time Mr. Baylor came to him
and wanted him to sign a certificate of
stock to Mr. Halyburton, presumably for
the purpose of making a tender, and this
witness told Mr. Baylor that wasn’t honest, 4Q
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the thing couldn’t be done, and he would
resign first, and he did resign.
Overruled.
Q. I show you a letter purporting to be from
you to Mr. Halyburton, dated January 14, 1913
2Q Did you write it! A. Yes, sir.
Q. And sent it to Mr. Halyburton! A. Yes.
Mr. Collins: | offer it in evidence.
Mr. McCarter: | object. r
Mr. Collins: I want to show by documen-
tary evidence that he knew of the Amer-
ican Car & Foundry Company as early as
January, 1913, and this is a letter in which
he referred to it.
The Court: 1 will allow it to go in for
20 that reason, subject to Mr. McCarter’s ob-
jection.

Mr. Collins: I will read it. “ Trenton,
14th January, 1913, Mr. John L. Halybur-
ton, Berwick, Pa. Dear Halyburton: |
received your letter of December 21st and
meant to answer same before this. | am
very glad to learn that things are going
along nicely. | imagine it is a great treat

g0 for you to get back to work again. Let me
hear from you again as to how things are
going!
Very truly yours,
FRANK TRANSUE.”

Marked Exhibit D-6.
Mr. McCarter: Where is the other let-
ter!

40 Q Haveyouit! A. Yes.



229

Frank Transue—Direct

Q. Produce it.
(Produced.)

Mr. Collins: “ American Oar & Foundry
Company, Berwick District, Berwick, Pa.,
December 21st, 1912.

“Dear Transue: Arrived here Tuesday
and got down to business Wednesday. It
certainly feels good to get into working
harness again.

“Things are going fine and the people
are treating me fine, and there is no ques-
tion but that they are going to give me all
the chance in the world to make good.

“1 am going to Philadelphia tomorrow,
Sunday night, and will be there several

t days looking up some machinery.

“Might run over to New York to spend
Christmas day with Mrs. H.

“Will probably go west about the first
of the year, as we are going to get some of
our machine tools from Rochester and
Cleveland. Will write you again when |
get back.

“Merry Christmas to all.

Sincerely yours,
“J. L. HALYBURTON.”

Marked Exhibit D-7.

Q. Did Mr. Baylor ever say anything to you
with regard to Halyburton’s whereabouts after
19117 A. After 1911, yes, sir.

Q. What was it? A. In July, 1912, Mr. Baylor
asked me to see Mr. Halyburton, and get for bim
certain blue prints with reference to the railroad
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property at Hampton and | wrote Mr. Baylor a
letter and told him that | would do so if I knew of
Mr. Halyburton’s address, that the last | heard
from him was Hadden Heights; Mr. Baylor re-
lied—
P Mr. McCarter: | think we better have the
correspondence.

Qi Have you got the letter? A. | have just a
copy | am using to refresh my memory; Mr. Bay-
lor replied to write him at Haddon Heights; |
wrote Mr. Halyburton at Haddon Heights, ad-
dressed the letter at Haddon Heights.

By Mr. McCarter: Q. What date are you re-
ferring to? A. July, 1912.

Q. What date in July, 1912? Have you a copy?
A. July 26,1912.

Mr. McCarter: | object to this witness
stating what he wrote Mr. Halyburton or
Baylor, when we have the letter; it is here.

The Court: The question, as | under-
stand it, is whether Mr. Halyburton had
kept Mr. Baylor informed as to his where-
abouts, whether he knew; he said he did
not; now the evidence is introduced for the
purpose of showing he did; I do not quite
see how this evidence shows that.

Mr. Collins: This evidence shows that
Mr. Baylor told the witness to write him
at Haddon Heights, and he did so, and |
will ask him if he got any reply.

A. Did | get a reply from Mr. Halyburton?

Mr. McCarter. One moment. Does my
objection amount to anything?

The Court: If the letter shows that Mr.
Baylor knew, or thought that Mr. Halybur-
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ton lived at Haddon Heights, why | pre-
sume that would be evidence to contradict
Mr. Baylor’s testimony.

Mr. Collins: 1 haven't the slightest ob-
jection to using the letter:, and will offer it;
that is a letter from Baylor to the witness. 1~

A. No, it is from myself to Baylor.
By the Court: iQ Have you got any letter from
Baylor to yourself? A. No, sir, | have not.

The Court: Well, Mr. McCarter’s objec-
tion is sustained.

Q. The letter you speak of was one by you to
Mr. Baylor? A. Yes.

Mr. Collins: Then | ask that it be pro-
duced, the letter from this witness to Bay-
lor., in June. 2q

Mr. McCarter: From Mr. Transue to
Mr. Baylor, dated July 26, 1912.

(Producing letter.)

Mr. Collins: | offer in evidence this let-
ter:

“ Trenton, 26th July, 1912. '
“Mr. E. P. Baylor,

“Hampton;, N. J.

“My dear Baylor: Your letter of the gg
24th inst. is received. | will write a letter
to Halyburton, but want to know his ad-
dress first. The last | heard of him he was
in Haddon Heights, but that was some time
during the month of March. If you can
give me any better address, | will write
him for the blue prints, etc.

“| see by the Hunderdan Gazette that
the new macadam road to High Bridge is
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completed, and also that it is about com-
pleted from Clinton Glen Gardner. What do
you know about the Clinton-Glen Gardner
road? If it is completed as far as Glen
Gardner., there will, of course, be no diffi-
culty in getting up to Hampton.

“Very truly yours,

“FRANK TRANSUE.9

Marked Exhibit D-8.

Q. Did he ever say anything to you—I am not
speaking about letters, but talk with you, about
being able to get at Halyburton, and when was
it? A. Yes, sir,, subsequent to the date of this
letter we had a talk about my interview with Mr.
Halyburton, I think it was some time in August,
| am not certain.

Q. Of the same year? A. Yes, sir.

Q, Where was it ? A. At Hampton.

Q And what was it? A. | told Mr. Baylor then
«of my interview with Mr. Halyburton, that I met
Mr. Halyburton at the Broad Street station in
Philadelphia, and | perhaps told him that we went
to lunch somewhere, | presume we did, always
our custom, told him how Mr. Halyburton was
looking, and that he had been making garden all
summer at Haddon Heights; that is my recollec-
tion of my information to Mr. Bayldr regarding
that.

ioi. But I refer to some conversation that | have
in my notes here, as to a statement Mr. Baylor
made to you of his knowledge where to find Haly-
burton. A. Well,, | haven’t the letter; my recol-
lection is that Mr. Baylor wrote me—

Mr. McCarter: One moment.
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. Q. Never mind, yon are not going to give the
contents. What you have in mind is some letter
that you havent got? A. | havent the letter.
Mr. Collins: 1 want to offer in evidence
some letters, and the first one is this (pro-
ducing letter).
Mr. McCarter: Well, that is admitted.
Mr. Collins: | offer in evidence that let-
ter, and | will read it.

‘eHampton, N. J., October 4, 1911.
“Mr. George R. Allen,

“13th & Buttonwood Streets, Philadel-

phia, Pa.

“My dear Sir: You will be more apt to
find Halyburton going to the offices- of the
West End Trust Co., or the Whiteall-Ta-
tum Co. | think he visits the latter place
very often.

“Yours very truly,
“E. P. BAYLOR,”

Marked Exhibit D-9.

Mr. Collins: Now you proved a number
of letters which were produced at the last
hearing, and | now propose to offer them.
| understand your Honor does not care to
have them read.

The Court: Oh, no.

Mr. McCarter: Well, that brings up the
qbtfestion whether these letters are admiss-
ible.

The Court: Well, that is a different ques-
tion. Judge Collins may state why he of-
fers them. L
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Mr. Collins: Admissions by Baylor of a
variety of things, one is the knowledge of
where he shall be found, Halyburton.

The Court: That | will admit, any letter
showing that Mr. Baylor knew.

Mr. Collins: And the other with refer-
ence to the reason why this C-2 was given
that he was apprehensive that he had kid-
ney trouble, could not pass the examination
of the physicians.

The Court: Who said that?

Mr. Collins: Mr. Baylor. Others refer-
ring to his endeavoring to place this valve
manufactory in Pennington, and various
other places named, and expressing his
hope that he could do so, that he would be
very glad if he did it, he didnt want to
have anything more to do with Halyburton,
all he was anxious for was if he could get
his money back; | cannot tell you in detail®
you will have to look at each one, there are
quite a number; some of the. letters have
various aspects on the abandonment ques-
tion, on the knowledge where Halyburton
was, on what the original arrangement
was; they are full of corroboration.

The Court: Well, the letters may be evi-
dence on the question of abandonment by
Baylor; so far as they relate to that sub-
ject I shall be disposed to admit them.
But letters- which state a past agreement
between the company and Mr. Halyburton
are certainly not evidence. The well set-
tled rule, and counsel are perfectly famil-
iar with it, is that declarations made by an
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agent in the course of, the transaction in
which he is acting as agent are evidence;
statements made by him subsequently, as
to what the transaction was., are not. Now,
that is the rule to guide me in the admis-
sion or rejection of these papers. If you
insist that they are parts of the transac-
tion you will have to offer them separately
so that I may rule upon the question; I
cannot pass upon that question in a general
way.

Mr. Collins: The ones we offer are, No-
vember 2d, 1909—I might say that all this
batch that we offer relate to Mr. Baylor’s
willingness to have Halyburton go else-
where, dont want to be associated with 20
him any more, and dont belieye he can
raise the money, and wants him to get out,
and also knowledge of where he is or was,
and | dont know how I can do any better
than to pick them out and let your Honor
have them under advisement.

The Court: Well, that is the rule by
which | shall be governed.

Mr. Collins: I will give Mr. McCarter
copies of them, and let them be considered 30
and held under advisement.

Mr. McCarter : The understanding being
that we have the general objection to this
private correspondence between Baylor
and Transue.

The Court: If they are part of the tran-
saction they are evidence; if they are mere
statements of past transactions they are
not evidence. Now, that will be the dis- 40

10
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tinction by which I will be governed in giv-
ing effect to the letters as evidence.

Mr. McCarter: | think that is all right,
with that understanding. Of course we are
assuming that these are correct copies.

IQ Mr. Collins: Oh, yes, you may rely on
that. Now, | want to offer the paper mark-
ed for Identification D-3.

- Marked Exhibit D-3.

Q. You are familiar with the property referred
to, seven acres? A. Yes.

Q. I show you a deed, certified copy of a deed
from Warren Railroad Company to the Conser-
vation Company, of certain part of Hunterdon
County, and ask you if that deed, of which this

20 is a certified copy, conveyed that property?

The Court: Is there any objection?

Mr. McCarter: Utterly immaterial and
irrelevant.

The Court: I will overrule it as irrele-
vant.

Marked for ldentification D-10.

Q. Do you know the Conservation Company?
A Yes, sir.

Mr. McCarter: Same objection.

30 Mr. Collins: | want to prove that the
conservation company is a company of
which Mr. Baylor is—what?

A. Was an incorporator, and | believe was an
officer.

Mr. Collins: That is what | want to
prove.

The Court: | overrule that.

Q. | asked the witness, supposing that it was

40 some conversation he had with Mr. Baylor, and
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he said it was a letter he hadn’t got. Now,
| think if I can prove the loss of the letter
then | may resort to secondary evidence as
to what it said, so | want to ask you about
the letter you spoke of in answer to my question if
you knew anything from Baylor about his knowl-
edge of the whereabouts of Halyburton, when you
referred to some letter that you received from
him; what became of that letter? A. My recollec-
tion was that Mr. Baylor wrote me—

Q. Dont tell what he wrote. What became of
the letter? A. The letter |1 mislaid, didnt save
it.

Q. Didnt save it? A.JN\o, sir; that was in
1912 | saved no original letters from Mr. Baylor
after July or August, 1911.

Q. I ask what was in that letter with regard to>
Halyburton?

Mr. McCarter: Q! Did you destroy the let-
ter? A, | destroyed all of Mr. Baylor’s letters
after August, 1911, destroyed them as fast as |
got them.

Q. What was in that letter?

Mr. McCarter: Ohe moment. Perhaps at
the expense of appearing technical, but be-
cause of the danger of misrecolleetion, that
is all, I want to say about Mr. Transue, |
don’t think he would purposely misstate
what his recollection is, I am going to ob-
ject to that evidence; this is quite an im-
portant feature, and we have decided views
about the knowledge or lack of knowledge
that Mr. Baylor had about the whereabouts
of Mr. Halyburton, and we can show just
what we did know and what we did not.

iq
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Now, witness is so apt to be mistaken in
regard to a letter, when it was dated, and
all that kind of thing, and if you are going
to apply the rule laid down by Judge Van
Syckle, in a case which | can refer you to

-q at recess, | do not now recall the name,
where a witness destroys a letter or a doc-
ument he cannot give secondary evidence,
it is only when a thing is inadvertently
lost; in other words, a witness cannot pur-
posely destroy a document, and then give
secondary evidence.

Mr. Collins: That rule only means if he
destroys it for some purpose.

Mr. McCarter: That is not the way 1 un-

20 derstand the rule.

The Court: 1 will admit it subject to
your cross-examination; if the witness can-
not remember the contents of the letter,
why that is a different matter. The wit-
ness cannot state now what he thinks was
in the letter, but if he remembers its con-
tents, and can state what its contents, are
so far as they relate to Mr. Halyburton’s
wherabouts, why, he may state that, and

30 Mr. McCarter may cross-examine, if he
pleases, for the purpose of ascertaining
whether the witness is competent to speak.
Do you want to cross-examine |

CROSS-EXAMINATION by Mr. McCarter :
IQ You say this letter was destroyed! A. The
letter of July, 1912!

Q. Yes. A. Yes, sir.
40 Q. How do you remember its date! A. By rea-
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son of the fact that | wrote Mr. Baylor August 7>
1912 that | had directed the letter to Haddon
Heights, and also by a copy of the letter which
I wrote Mr. Halyburton July 29.

Q. Well, why did you destroy the letters from
Mr. Baylor after 1911? A. | wanted to forget
that | ever had any connection with the Gardner
Valve Manufacturing Company.

Q. You didnt destroy a large bulk of the cor-
respondence and papers that pertained to that
matter, did you? A. No, they all antedated that
date, all that is in evidence preceded that date.

Q. Well, how did the fact that you destroyed
everything that passed after g certain date, help
you to forget, when you kept everything anterior
to the date? A. Because those letters referred
to the character and habits and so on, of Mr.
Halyburton, | pht them to one side.

By Mr. Collins: Q. The earlier ones you are
speaking of? A. Yes, these earher ones.

Q. So that you have no memorandum of any
kind in your possession after 1911 concerning
'him? A. No, sir, not from Mr. Baylor.

Q. Have you from anybody else? A. | have
from Mr. Halyburton, | have letters from him.

Q. How did the fact you kept Halyburton's
letters after 1911, and destroyed Baylor’s let-
ters, help you to forget? A. That probably Bay-
lor’s predictions might come true, that Halybur-
ton was the disreputable character that Baylor
said he was; Halyburton was a stranger to me.

Q You continued to be an officer and the coun-
sel of this company-? A. Not counsel, Mr. Mc-
Carter.

Q. Weren’t yon counsel! A. No, sir.

20
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Q. Well, didn’t yon attend to their legal work?
A. | prepared the certificate of incorporation,
and attended one or two meetings, that is all.

Q. Whatever legal advice the company had,
down to Senator Large taking up this suit, you
attended to? A. No, sir, the company never ask-
ed me for any legal advice.

Q. In what capacity were you acting when you
drew the certificate of incorporation? A. Friend
of Baylor.

Q. When did you cease to be a friend of Bay-
lor?

The Court: That is not cross-examina-
tion of this letter.

Q. You continued to be an officer of this com-
pany down to July 18, 1914? A. The date | sign-
ed the certificate, yes.

Q. Do you still adhere to the statement that
you destroyed the correspondence between your-
self and Baylor, concerning the company, be-
cause you wanted to forget? A. | wanted to get
out of it, |1 wafs disgusted with it, absolutely dis-
gusted with it.

Q. You had quite some correspondence with
Mr. Baylor after 1911? A. Oh, yes, Baylor often
asked about Halyburton’s whereabuts. '

Q. When did you destroy them? A. About the
time | got them | guess.

Q. Are you sure of that? A. Quite sure.

Q. You had some conferences since this suit
commenced with the General Counsel of the com-
pany? A. Oh, yes, a number of conferences.

Q. Went to New York for that purpose? A. No,
I dont think I went to New York for Mr. Large.

Q. You have been to New York to confer about
this case? A. With Mr. Large?
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Q. With or without him? A. Not to New York.
Mr. Collins: Are you speaking of Mr.
Large ?

Q. Oh, no, Mr. Whittaker? A. Oh, yes, Xwas
to Mr. Whittaker’s office.

Q. Were not some of those letters destroyed
after you were at Mr. Whittaker’s office? A. No,
Sir.

Q. When were they destroyed? A. The let-
ters which Mr. Baylor directed to me, Subsequent
to either July or August, 1911, were destroyed by
me.

Q. When? A. Immediately after their receipt,
after | received them.

EXAMINED by the Court:

Q. Now you remember the contents of this let-
ter? A. Which is that?

Q. The letter that has caused all this discus-
sion? A. Original letter from Mr. Baylor?

Q. Yes. A. Only part of it.

Q. Well, you do remember that part of it? A.
Apparently, yes.

Q. Well, you may state it? A. Yes.

By Mr. Collins: Q. What was it? A. That |

should direct him, address Mr. Halyburton at
Haddon Heights.

Recess.

CROSS-EXAMINATION by Mr. McCarter :

Q. Mr. Transue, you were not present at any
interviews between Mr. Halyburton and Mr. Bay-
lor at Hampton prior to the organization meet-
ing of the company? A. No, sir.

20
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Q. Coming now to a talk between Mr. Halyburton
and yourself, which | understood from your di-
rect-evidence occurred at Trenton, did Halybur-
ton report to you that he and Mr. Baylor had
reached the conclusion that the scheme of raising

IQ one hundred thousand dollars of stock was, under
existing conditions, impracticable? A. No, sir.

Q. Did he report to you that it was deemed im-
portant to raise some money for the purpose of
having valves manufactured and getting out a
catalogue? A. Yes, sir, oh, yes.

Q. And was three thousand dollars named as
the sum that would be required to immediately
take care of that? A. | rather think it was, yes,
Sir.

20 @ Were you present at any interview between
Baylor and Halyburton, at which that subject was
discussed? A. Npo, sir.

Q. Your acquaintance with it and assent to it
was brought about by the interview between Haly-
burton and yourself at Trenton? A. Yes, that is
true.

Q. In which he said that Mr. Baylor had asked
him to come down and get your views about it,
and your assent to it, you did assent to it? A.

30 Yes, | agreed.

Q. Of that money that was to be raised, you un-
dertook to raise how much? A. $500.

Q. Mr. Baylor was to raise $2000? A. | be-
lieve it was $2000, yes.

Q. And Mr. Halyburton’s brother-in-law was
to raise $500? A. | don’t recall that, Mr. McCar-
ter.

Q. You recall the fact that at least $3000 was

40 supposed to be necessary? A. Yes, Sir.
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Q. The scheme was that a catalogue should be
gotten up; was that mentioned? A, | dont recall
whether that particular part of the scheme was
rrr]]entioned or not; the catalogue, I don*t recall
that.

Q. You do recall plainly that Mr. Halyburton
reported to you the idea that instead of delaying
the actual projection of the valve further until the
company could get funds to manufacture, that
they should now hire the manufacture of the
valves, procure all, necessary patterns, and en-
deavor to sell them, and get the valves on the
market that way, establish their validity and mer-
chantability? A. To create a market.

Q. You remember that? A. Yes.

Q. You assented to that idea? A. Yes.

Q. Do you recall having some interviews be-
tween yourself and Mr. Baylor, between that in-
terview of Halyburton’s with you at Trenton, and
the meeting in January when this paper was sign-
ed? A. | recall one interview.

Q. Where was that? A. Either at Mr. Bay-
lor’s residence or his office at Hampton.

Q. Can you tell us about when that interview
was? A. | think it was, oh, a very short time
after Mr. Halyburton visited me in Trenton.

Q. At that interview Mr. Baylor told you, did
he not, that as part of this—whatever you want
to call it this three thousand dollars arrange-
ment—A. Yes.

Q. Halyburton had agreed to make a written
assignment of the patents? A. No, sir.

Q. When did you first hear of that? A. At the
meeting, January, 1909.

10
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Q. Yon had never heard of it before? A. No,
Sir.

Q. Are you sure of that? A. Positive.

,Q In what capacity did you prepare Exhibit
C-2? A. Is that the agreement?

Q. Yes. A. Merely as a friend to Mr. Baylor.

Q. Well, I notice that Mr. Baylor writes that
you were counsel of the company. In view of the
fact that you prepared that document, and in
view of the fact that you prepared a certificate of
of incorporation, i view of the fact that you are
as you say you are,, a counsellor-at-law—A. Yes.

Q. —in view of the fact that neither Mr. Bay-
lor or Mr. Halyburton is a lawyer, don’t you
think that if the company had Counsel you were
its counsel? A. No, sir, | was not.

Q. Who was? A. As far as | know the com-
pany had no counsel.

Q. You did what legal work the company had
to have done? A. What little work was done,
why | did.

Q. You did? A. Yes.

Q. When did you first see or hear of the two
letters of October 4, and November 11, 1908? A.
What are they?

Q. From Halyburton to Lepper, which have
been read this morning and offeree). in evidence.
A. From Halyburton to Lepper?

Q. Yes. A. Bead in evidence this morning. This
morning was the first | heard.

Q. Oh, you never heard of thenj before? A.
No.

Q. Halyburton never spoke of that to you? A.
No, sir. D> -
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Q. Of having written those letters? A. No, sir.

Q. Well, when Mr. Baylor in January, 1909 re-
quested yon to get a written assignment of the
patents he told you, did he not, that Halyburton
had agreed to making it? A. No, sir, | don’t
think he did, I dont think he said anything about
that.

Q. Have you given us the only information
that you possess with regard to the facts sur-
rounding the signing of that document? A. Yes,
sir, as far as | know the whole thing was hatched
up that day, and due to the fact—

Q. At whoso advice was it that Mr. Halyburton
withdrew from the meeting; yours? A. | think it
was mine, yes.

Q. Did you draft the resolutions that appear in
the book? A. Yes, sir.

Q. Had you previous to this time, the autumn
of 1908, advanced any money in this enterprise?
A. Previous to 1908?

Q. 19081 A. About a hundred dollars.

Q. How much further did you advance; about
$1500? A. Well, that was inclusive, no, about
$1500 further.

Q@ When did you commence your advance-
ments? A. The hundred dollars | refer to was
to pay the expenses of filing the certificate of in-
corporation, the minute books; I commenced to
advance to Mr. Halyburton in; I think it was, Au-
gust, 19009.

Q. 1909? A. Yes. You see the agreement
was made in January, 1909; I think I commenced
in August, 1909.

\Q Aren’t you speaking df 1908? A. Oh, no,
T909; my checks will show it.
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Q. Well, would you have made the advance-
ments if you hadnt—

The Court: No, that will not do.

Q. Then all your advancements were made af-
ter Halyburton had signed Exhibit C-2, except
the original hundred dollars? A. The ad-
vancements were made in accordance with the
agreement, in accordance with my agreement to
advance $500.

Q. Please answer my question, they were all
made, but the original hundred dollars, after the
agreement? A. Yes, subsequent to January 31,
1909. .

Q. They were applied to what purpose, do you
know? A. | suppose for living expenses of Mr.
Halyburton, and whatever purposes he saw fit to
use them for in exploiting this proposition of his.

Q. In getting the valves manufactured? A. I
presume so. .

Q. That is what you understood? A. Anything
at all he saw fit to use it for.

Q. For the purposes of the company? A. For
the purposes of furthering this scheme.

Q. Now | take it that you are lawyer enough
to believe and conceive that the effect of that
document was to make the company the legal own-
er of the patent? A. No; | thought that the
agree ment was to be used for the purposes which
I mentioned this morning.

Q. I didn’t ask you that at all. (Question read.)
A. Not to make the company the legal owners of
the patent.

Q. Or the equitable owner? A. The equitable

40 owners, | presume, yes, on the performance—
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Q. You never knew of his signing any other
document, did you? A. No, .sir.

Q. Now who fixed up the figures in that C-2, do
you know? A. | did.

Q. You did? A. | think so, yes.

9% That is y°ur writing? A. It is in type-
writing, is it not -Oh, that is Mr. Halyburton®s
writing, | believe.

Q. So that Halyburton filled that in, as -well
as the other manuscript matters, after you pre-
sented it to him? A. Yes, sir.

Q. Now did you report your assent to the Haly-
burton proposition made to you at Trenton, to
Mr. Baylor, or did you .simply say that he could
tel Baylor? A. Mr. Baylor interrogated me
about that.

Q. When? A. Immediately after my first visit
to Hampton. You are referring to Halyburton’s
trip to Trenton?

Q. Yes. A. Yes, Mr. Baylor interrogated me
about that.

Q* What did he.say? A. He asked me if Haly-
burton had been to see me, asked me what Haly-
burton stated to me, and what he offered to give
me; | told him. * 6

9* At that time did not Mr. Baylor say some- 30
tsrilring about an assignment of the stocks A No1

Q. Are you .sure? A. | am positive.
Mr. Collins: Patents, vou mean”®
Q. Pa,tentsv A. | agi positive'.

Q You have been a life Ibng friend of Mr. Bay-
or's? A. Yes. y

Q. XJp until recently? A. Yes.

i0
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Q. Yon were a protege of his, were you not?
A. Yes.

Q. What happened that made you destroy his
letters, and give all your correspondence to the
enemy in this case, what happened between you
and Baylor? A. Mr. Baylor was importuning me
to get Mr. Halyburton, or to assist Mr. Halybur-
ton in getting located either at Hampton or else-
where, for the purpose of getting the money to
pay Baylor off; | assisted him; and another rea-
son was that, the correspondence will show I think
that he had somebody else whom he wanted to lo-
cate in that same property; and when we came to
the Bristol proposition, my recollection is that ali
valves above 24 inch were to be manufactured at
Hampton, and the balance at Bristol, and that
Mr. Baylor and | would probably be paid off.

Q. Where did you get that proposition from?
A. Mr. Halyburton.

Q. Oh, Mr. Halyburton? A. Yes; he would
probably pay it off, and Mr. Baylor was very in-
sistent upon asking for a receiver.

Q. For what? A. For the Gardner* Valve Man-
ufacturing Company; he wanted me to go in with
him and ask for a receiver.

Q. You declined to do it? A. Yes. Then Mr.
Baylor was constantly bombarding me with let-
ters with reference to Halyburton’s character,
and the affairs of the Gardner Valve Company,
sometimes as high as four and five a day, and
-telephone calls.

Q. He was very anxious to find out where Haly-
burton was? A. No; anxious for me to assist him
in locating—
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Q. Halyburton. A. No, in helpinglHalyburton
locate this industry. _

Q What? A. In helping Halyburton locate
this industry.

Q. Do you mean to tell me that he was not in-
quiring of you where Halyburton was? A. Oh, M
he would ask where he was, unquestionably, and
I would tell him.

Q. He didnt know? A. | would tell him.

Q. You would tell him? A. Yjes.

YQ. You knew where he was all the time? A.
es.

Q. Between June, 1911, when he left Hampton,
and 1914? A. | am referring to these letters
which were offered in evidence.

Q. Answer my question. Do you want to tell 20
Vice Chancellor 'Stevens that you knew where
Halyburton was all the time between June, 1911,
when he left Hampton, and 1914, August, when
you resigned? A. | could have found out easily.
Q. Did you know? A. | think I did, yes.

Q. Did you teH Baylor that you knew? A. No
r.

Sl

Q. Then you told him you did not know? A. |
do not recall telling Him I didn’t know; | did not
intend to tell him | knew. 30

Q. When did you break with Baylor? A. | sup-
pose it was about June, 1914.

Q. Have you given us the reasons for doing so?
ﬁ}. Baylor broke with me, I didn’t break with

im.

Q. Was it after June, 1914 that you de-
stroyed—

The Court: This is not a matter of much
consequence. 40
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Q. PJease look at the letters which I hand yon,
and see if they were all written by yon to Mr.
Baylor, one dated October 25, 1909!? A. Yes, sir,
that is my letter.

Mr. McCarter: | will offer that in evi-
[0) dence.
Marked Exhibit C-23.

Q. One contained in an envelope postmarked
“Trenton, October 20, 1909,” but undated inside?
A. Yes, sir, that is my letter.

Mr. McCarter: | will offer that in evi-
dence.
Marked Exhibit C-24.

Q. Another one on the 11th of May, 1909? A.
My letter.

20 Mr. McCarter: | wili offer that in evi-
dence also.
Marked Exhibit C-25.

Q. Also one dated the 29th of September, 1911.
A. That is my letter.

Mr. McCarter: | offer that letter in evi-
dence.
Marked Exhibit C-26.

Q. Also a letter dated December 1st, 1911. A.
Yes, sir; there are two of them.

30 Mr. McCarter: | offer that in evidence.
Marked Exhibit C-27.

Q. And one dated August 7, 1912? A. Yes.

Mr. McCarter: | offer that in evidence.
Marked Exhibit C-28.

Q. One dated the fifth of August, 1913? A.
Yes, | wrote that, but it is signed “ Crater” by
mistake by my stenographer.

Mr. McCarter: | offer that in evidence
also.
40 Marked Exhibit C-29.
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Q. Also one written July 18, 1914? A. Yes.

Q, That is your letter, July 18, 1914, is ad-
dressed to “My dear Senator,”” addressed to
“Senator George H. Large.” A. Yes.

Mr. McCarter: | offer that in evidence
also. Q
Marked Exhibit C-30.

Q. Who was the attorney, as you' understood,
for Mr. Baylor? A. Yes.

Q. | again cal your attention to this letter in
manuscript, that is undated, and that | said was
in an envelope dated October 20, 1909—1 am just
informed by my friend Senator Large that | am
in error about that, that it did not come in that
envelope. Have you any way of fixing when that
letter, which is undated, was written, and to re- 20
fresh your recollection | will ask you if it was not
after you had made all your advancements on the
$1500 that you agreed to advance? A. | suppose
that was some time subsequent to 1909.

Q. Can you teH us when, with reference to the
last payment you made on account of the $1500;
after that? A. No, | couldn’t tell that.

Mr. McCarter: | think this had better be
marked instead of the envelope.

Marked Exhibit C-24. * 30

Mr. Collins: These are only marked for
identification, as | understand it; if they
are in evidence | want to look at them.

Mr. McCarter: Well, I am going to ask
the witness about them now.

-~r* Transue, when was the visit that

Halyburton made to you at Trenton? A. Some

time in 1908 | think.
40
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Q. August or September? A. | think it was in
August, 1908; it was referred to this morning in
the testimony.

Q. | notice that in this letter of October 25,
1909, you say to Mr. Baylor as follows: “1 am
very sorry that you take- such a gloomy view of
the valve proposition. Halyburton did not tell
me any more than he told you, but I believe he is
now in a position to get the money, and | don’t
think that he will be very long in getting it. |
dont see what cause you have for worriment, as
you are better protected than any other person,
in case there was a failure, and in the event af
success, you will get more out of it than anyone
else. If, however, you still feel that you would
like to get out of it, you could make that proposi-
tion when he gets the preferred stock all sub-
scribed for, but if you did that, you would lose
the common stock which he has promised you. |
have nothing to show for the amount of money
that I have in it, but | feel absolutely safe. We
have our remedy if anything goes wrong, and
Halyburton has everything to lose. The patent
rights, in my estimation, are very valuable and
would, if offered for sale, bring a great deal more
than what you and | have already put in the com-
pany. He would, of course, be ouf. He told me
that the matter in all probability would be settled
on the third of November.” Now I ask you this
question, after refreshing your recollection as to
what that letter says, when you told him: “We
have our remedy if anything goes wrong* and
Halyburton has everything to lose. The patent
rights, in my estimation, are very valuable, and
would, if offered for sale, bring a great deal more
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than what you and | have already put in the com-
pany.” You relied upon the agreement, 0-2, did
you not? A. Yes, because Mr. Baylor could al-
ways—

Q. One moment. Did you or did you not? A.
No, | don’t know whether I relied on the agree- jq
ment when | wrote that letter, or not.

Q. What other paper had the company to show
for the patent rights which gave Mr. Baylor his
value, if it was not C-2? A. Mr Baylor .said
that—

Q. Will you tel me what other paper? A. |
dont know of any other paper.

Q. On the 11th of May, 1909, Exhibit 0-25, |
observed that you wrote to Mr. Baylor: “1 will
make an effort to have them try some of the 2Q
valves here at the State House, although when
Mr. Halyburton was here he did not think it was
necessary to make an attempt to get business of
this character. | am glad to hear that the pros-
pects for a safe of the valves are so good. It does
seem to me that before the year is over, there
will be a great demand for them.” Where did
you hear that the prospect for the sale of the
valves was 0 good? A. | presume from Mr.
Halyburton. 3q:

Q. That was the valve that was being manufac-
tured outside? A. Yes.

Q. Now this next letter in your writing,
which | regret to say, like mine, is not very good,
and | have what purports to be a copy of it here,
and you can read the original, if you will, and
correct me if |1 misread; in your letter, undated,
but which you say was written after 1909, you say 40
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as follows—marked Exhibit C-24— Dear Bay-
lor: Your letter received. 1 don't think you have
any reason to fear but that you.will get ali of
your money eventually. We are preferred stock-
holders, and as such come in ahead of him. The
agreement what he made to assign those patent
rights will hold him as he gets common stock for
it and would therefore, in case of a failure or re-
ceivership, come in after us. The drawings, mo-
dels and any other tangible property belong to
the company and form part of its assets. He is
also liable to pay $400 for his stock as he sub-
scribed for it, and so far as the minutes show has
never paid anything for it. | am only saying this
in the event anything should happen and you are
forced to do something. | think that the best
thing for us is to say nothing about it to any
outsider and let the matter drift along until such
time as he finds out that he cant raise the funds
and asks for help. You have paid in all the mon-
ey you agreed to and so have I, so the whole thing
is up to him. Don’t say anything about it. 1 still
think he will eventually get the money, if not, we
have our remedy. Will talk it over with you
when | come up.” Is that about correctly tran-
scribed? A. Yes.

Q. When you wrote that letter you knew of no
other assignment by Mr. Halyburton of his pat-
ents to the company than the one, G2, did you!
A. That is alk

Q. And did you believe the advice you were giv-
ing to Mr. Baylor in the statement that *the
agreement what he made to assign those patents
will hold him.” A. Under certain conditions',
yes, Sir.
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Q. Did you mean what you said when you told
Blaylor that you and Baylor had done ail that you
had to do? A. | meant that we had done all we
agreed to in raising money.

Q. Did you mean what you said when you said

*You (Baylor) have paid in all the money you
agreed to, and so have I, the whole thing is up
to him.” Did you mean that or not? A. Yes.

Q. Did you write that Lfetter as a friend, or as a
lawyer, or as both? A. | wrote it as a friend to
Mr. Baylor.

Q. What act of friendship to Mr. Baylor were
you exercising when you said ” 1 think that the
best thing for us is to say nothing about it to any
outsider,, and let the matter drift along until such
time as he finds out that he cant raise the funds
and asks for help?” A. Because of the fact that
Mr. Baylor and | had agreed, or had written to
each other to say nothing to outsiders about it;
we did not want any outsiders to know of our
affairs in thi$ company.

Q. “Dont say anything about it. 1 still think
he will eventually get the money.” A. | thought
he would.

Q. This letter was written as a matter of fact,
that | am just talking about, C-24, in 1911, was it
not? A. | dont know. 19117

Q. 1911. A. | dont know.

Q. You said after 1909? A. Yes, after 1909; |
dont know what he referred to, because there
were so many.

Q. I am not asking you what it referred to. A.

I ?on’t know whether it was written in 1911 or
not.

|Q
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Q. Have you any way at all to fix when it was
written? When did you make your last pay-
ment? A. It must have been written in 1910, |
think.

Q. It was after you made your last payment,
because you say “1 made all my payments.” A.
| won't say after | paid my last payment; it
might have been after | paid my $500.

Q. “You have paid in all the money you agreed
to, and so have 1.” A. Which was $500.

Q. | ask you when you made your last pay-
ment? A. Some time subsequently to the pay-
ment of my $500, | wrote this letter.

.. Q. When did you make your last payment? A.
I think it was in October, 1910.

2Q Q. Now then, you know as a matter of fact that

30

40

at the time C-24 was written Halyburton had left
Hampton and was in Philadelphia? A. No, | can’t
say that, because it might haye been after that
$500 was paid.

Q. What? A. | might have written that after
| paid'the $500.

Q. Oh, of course you keep harping on that; I
didnt ask you that'at all. 1 ask you if you do
not recall as a matter of fact that that letter, C-24,
was written by you after Halyburton had left? A.
No, sir; | don’t recalk that.

Q. The letter starts out: “I1 don’t think you
have any reason to fear but that you will get all
of your money eventually, ’’ etc.; don’t you know
that Halyburton had left Hampton, and that Bay-
lor was pressing you about his apprehension con-
cerning the matter, and it was because of this ap-
prehension, in view of the fact that Halyburton
had skipped, that you wrote this letter? A. No,
sir>i dont recall writing that.
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Q. When did) yon write the letter! A. | don’t
know when | wrote it.

Q. When did you make your last payment of
the $500! You are so anxious to get that in. A.
About November or December, 1909.

Q. Have you any memorandum! A. | have a
check here, | think.

Q. Well, look at it and see. A. About Novem-
ber, 1909*

Q. And the last payment of the money you did
pay was, | think you told us already— A. Octo-
ber, 1910 I think.

Q. Now I cal your attention to Exhibit C-26,
dated “ Trenton, 29th September, 1911. My dear
Baylor: | had a talk with Senator Large this
morning, and told him that I did not think it was
well to go ahead and do anything until we found
out whether or not any assignment had already
been made of the patent rights. He is going to
write to Washington city right away, and see if
there is any record of an assignment of the pat-
ents. | also told him that there is one other thing
we should know before taking the thing to the
courts, and that is if there is any possibility of
their doing anything at Bristol. You will recall
telling me that they were going to advise you of
this fact later on. Just as'soon as these two
questions are settled, there should be no time lost
in filing a bill.” Do you remember writing that
letter? A. Yes.

Q. Have you got a copy of it! A. | dont know
whether | have a copy of it.

Q. Eh! A. I dont think I have.’

Q. Did you destroy the copy! A. Oh, no, I may
have a copy of that here.
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Q. Now it is true, is it not, therefore, that on or
about the 29th of September Senator Large, on
beha’f of whom it might concern, but because of
the plight Mr. Baylor found himself in, consulted
you with reference to the advisibility of taking
some action? A. For Mr. Baylor, yes.

Q. With regard to the difficulty or difference
between Halyburton and Baylor? A. Yes, sir.

Q. What action did you advise to be com-
menced? A. | told the Senator he couH do just
as he liked about it, receivership, or whatever he
saw fit.

Q. For what reason did you want to find out
whether any assignment had been made of the
patent rights at Washington? A. Suppose to find
out whether Halyburton had formed some alli-
ance with some company.

Q. “Just as soon as these two questions are
settled, there should be no time lost in filing a
bill.””  What kind of a bill? A. | suppose file a
bill in equity.

Q. On behalf of? A. Mr. Baylor, | suppose.

Q. Baylor? A. Yes, on behalf of Baylor.

Q. Against whom?

The Court: Oh, well, thal is a matter of
no consequence; | do not think it is worth
whiA to question the witness about this.

Q. Well, you evidently then felt, as late as Sep-
tember 29, 1911, whatever be the date of C-24,
that there was ground for action? A. If he had
ground for action, if Baylor had, I wasn’t going
to get into the proceeding; | was satisfied to get
out, wanted to get out, satisfied to lose my money.

Q. You had received some promises from Mr.
Halyburton that he would see that you would uL
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timately get back your money? A. He always as-
sured me be was under a moral obligation to pay
me if he were ever in position to do it.

Q. Therefore, as far as you were concerned,
you were indifferent? A. | was indifferent be-
cause | thought his valve was no good; we had ;,
the report, all of us.

Q. How Hong had you thought it was no good?
A. A short time before the Bristol proposition.

Q. Do you still think it is no good? A. | dont
know whether it is any good; | thought it tvas no
good at the time he made the assignment to the
American Car & Foundry Company.

Q. You have stated that Mr. Baylor was from
time to time inquiring of you the whereabouts of
Mr. Halyburton? A. Yes, in a way he would in- 20
quire.

Q. I notice in this letter of August 7, 1912, C-28,
you say “‘I wrote Halyburton about ten days ago
regarding the blue-prints,; etc., and have not
heard from him yet. The letter was directed to
Haddon Heights.” Do you remember doing
that? A. Yes, sir.

Q. Did you ever get a reply to that Ifetter? A
| testified this morning that Mr. Halyburton tele-
phoned— 30

Q. Did you get a reply to that letter? A. Not
a reply to the letter, no, sir.

Q. Was he at Haddon Heights, as a matter of
fact? A. Yes.

Q. He did not answer your letter? A. No, sir.

Q. I refer you now to Exhibit C-29, which is
dated August 5, 1913? A. Yes.

Q. That is the letter that you say, by the sten-
ographer’s error, was signed “ Crater”? A. Yes. ,,
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Q. In that letter yon say “Your letter of the
4th inst., just received. | don’t know whether |
filed any report for the Gardner Valve Company
last year or not, but even if the company were
put out of business for failure to pay taxes, it
can always be reinstated, for a nominal sum. |
know of cases where corporations have had their
charters forfeited for ten or fifteen years, and it
has afterwards developed that there was some
assets which could be levied upon, and in order to
accomplish this, they are reinstated, so it don't
make any difference whether it is dead or alive,
I will try and get up on the 14th inst. Very truly
yours, David S. Crater.” Did you write that
letter as counsel, or as a friend of Baylor’s? A.
No, sir, as a friend of Bayloy’s; that was in re-
sponse to his letter.

Q. When was it that the break occurred? A
1914,

Q. The break had not yet occurred? A. No,
sir,

Q. “It don't make any difference whether it is
dead or alive” ? A. No, sir, it didn't.

Q. That was some advice you gave him. Do
you find in your files a letter dated February
24,1911 from Mr. Baylfor to yourself? A. No, not
February 24th | havent.

Q. Have you your complete file there? A. |
havent any letter dated February 24, 1911.

Q. Have you your complete file of all letters?
A. Yes, sir.

Q. From him? A. From October 16, 1909 to
July 3, 1911.

Q, Oh, it was after July 3, 1911 that you de-
stroyed them? A. Yes, | destroyed them as fast
as | received them.
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Q. So that this letter you cannot find? A. It
ought to be here if it is February 24, 1911.

Q. Have you letter of October 3, 1911? A. No,
sir.

Q. That is ohe you destroyed? A. Yes, sir.

Q. | show you what purports to be a copy, and
see if you remember receiving it? A. I recall Mr.
Baylor being in Trenton that time, yes.

Q. Do you recall receiving a letter of which this
apparently is a copy? A. | think | received that,
yes.

Q. “October 3, 1911. My dear Transue’—the
first paragraph is in regard to an automobile that
need not be read—"1 am going to make another
effort tomorrow to locate Halyburton; he is cer-
tainly keeping in the shade.” You knew, didn’t
you, both from that letter and from talks with
Mr. Baylor that he was endeavoring to locate
Halyburton? A. | did, yes, sir.

Q. Have you the letter of March 28, 1912? A.
No, sir.

Q. Look at what purports to be a copy, and see
if you can recall receiving such a letter—probab-
ly there is something in it will refresh your rec-
ollection. A. I recall receiving the letter, yes, sir.

Q. Letter dated March 28, 1912, addressed to
Mr. Transue. “I am enclosing your check for
$510.40. Kindly return the water bond. There is
one thing I wish you would do, and that is to find
out what that fellow is doing in Philadelphia, if
anything; if he is down and out with the Nelson
Valve Company let me know, and | will find out
just what the trouble was. | am simply anxious
to know about it, that is all.” You understood

lthat fellow” to mean Mr. Halyburton, didn’t
you? A. Surely.
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Q. Did yon let him know? A. No, sir.

Q. | show you two letters dated April 12 and
22, 1913, copies of two letters. Please look at
them, and see if you recognize them as the origi-
nals having been received by you? A. April 12,
1913, yes, | presume | received those letters.

Q. “April 12, 1913. My dear Transue. | wish
you would fix this thing up. Attached you will
find card from the Bureau of Statistics of New
Jersey. | wish you would fix this thing up with
the department. We must keep the Gardner
Valve Manufacturing Company in shape; one can
never tell what will turn up. | understand Haly-
burton is doing something now, but I dont know
what it is.” Then in the letter of April 22, 1913
“My dear Transue. A party told me a few days
ago that he had seen Halyburton in Elizabeth;
he was well dressed. Have you seen or heard
anything of him? | havent looked into the mat-
ter as yet.” Did you receive both those letters?
A. Yes.

Q. So that during all this time apparently,
Mr. Baylor was endeavoring to find out the
whereabouts of Halyburton, wasnt he? A. He
was asking me those questions.

Q. You and he were friendly? A. Yes.

Q. Did you think he was going through the mo-
tion of asking you? A. He always told me he
could put his hand on him any time he wanted
to.

Q. Did you think in these inquiries to you, as
a friend, he was going through the motion? A.
No; I told him repeatedly | wanted to get out of
the Gardner Valve Manufacturing Company, did-
nt want to have anything to do with it.



263

Frank Transue—Gross

Q. Do yon think those were bona fide inquiries
or don’t you? A. | don’t beMeve they were.

Q. Thought he was doing what, writing for the
fun of the thing, to a friend? A. No, he would
always tell medie could put his hand on him any
time he wanted to.

Q. How did you construe those letters? A.
Paid no attention to them.

Q. | refer you to letter dated August 6th;
please look at it, and see if you recognize it as
being a copy of a letter you received from Mr.
Baylor? A. Yes, sir.

Q. I noticed in this letter Mr. Baylor says; “I
dont imagine you have any way of getting a line
on Halyburton. If you know of anyone in Phil-
adelphia who knows anything about him I wish
you would take that up.” You got that letter ? A.
Yes.

Q. You. still thought he know where Halybur-
ton was? A. If he didnt he could find out very
readily.

Q. You still thought he knew! where Halybur-
ton was? A. | don’t know whether he did or
not. .

Q. You were still friendly with him? A. Yes,
sir, very friendly.

Q. On April 28, 1914 a letter seems to have
been written, of which this is a copy; see if you
remember getting it? A. | dont recall getting
that, but I assume | did.

Q *“April 28,1914. Have you heard anything
of Halyburton, and do you know his whereabouts.
I wish you would let me know.5 Did you let him
know? A. | dont think I did.

Q. Did! you know yourselft A- In April, 1914?
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iQ Yes. A. I thought of course he was at Ber-
wick.

Q. What? A. | thought Mr. Halyburton was
at Berwick.

Q. Did you let him know? A. | didnt let Bay-
lor know, no, sir.

Q. Did you ever tell Mr. Baylor of the con-
versation you say you had with Halyhurton, in
which he told you of his business arrangements
with the American Oar & Foundry Company? A.
No, sir.

Q. Why not? A. Simply because | was dis-
gusted with the whole business, never thought it
was worth anything.

Q. That information with regard to the Ameri-
can Car & Foundry Company came to you when?
A In December, 1912.

Q. You had several visits from Mr. Baylor and
Senator Large at your office in Trenton, didn’t
you, in the intermediate time between the time
that you finally resigned and the time that some
of these letters were dated? A. Yes, sir.

Q. Did you ever tell Senator Large? A. Never
told Senator Large.

Q. Or Mr. Baylor? A. No, sir.

Q. Of your information with regard to the—
A. American Car and Foundry?

Q. Yes. A. No, sir.

Q. You knew they contemplated action? A.
No, sir.

Q. Well, what was the subject of conversation
between you? A- Oh, the/ frequently came to
Trenton and would always drop in.

Q. But they spoke of this matter, didnt they,

4Q they spoke of the Gardner Valve Manufacturing
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Company! A. Yes, in 1914, in June 1 think it
was, 1914.

Q. Had they ever spoken of it before that?
A. Not until Mr. Baylor started this action, |
don't recall their speaking to me about it.

Q. Did you not discuss with Senator Large and i

Mr. Baylor, at these conferences, the situation of
the Gardner Valve Manufacturing Company, and
the respective difficulties and rights of the parties
in that connection? A. At what time?

Q. Any of these interviews between the time
when this bill was filed, between the time that you
resigned, and we will say the first of January,
1911? A. Oh, I did with Senator Large, one mat-
ter, yes, sir.

Q. Didnt you have several conferences with
Senator Large and Mr. Baylor, when you knew
that Senator Large was there as counsel for Mr.
Baylor, with regard to the Gardner Valve Manu-
facturing Company, with regard to Halyburton
and his connection with itlwith regard to the
money that Mr. Baylor put into it, after you knew
of the arrangements with the American Car and
Foundry Company? A. No, sir, not between
that time and the filing of the bill, no, sir, I don’t
recall any such conference between that time and
the filing of the bill.

Q. Between what time? A. Between the time
the American Car & Foundry Company made this
arrangement with Halyburton.

Q. You say you were told that in January. A.
Pardon me a moment. Between the time the
American Car &Foundry Company took over the
patent rights, and Baylor’s preparation for this
suit—before the bill was filed—I believe Senator

40
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Frank Transue—Cross

Large did come in to see me, a couple of times at
least.

Q. Do you say that after you knew of the fact
that Mr. Halyburton had made a connection witn
the American Car & Foundry Company that you
had no conference with him and Mr. Baylor touch-
ing this situation, until the final conference just
before the bill was filed? A. No, not until |
think it was May or June, 1914.

Q. None during 1913? A. No, ,sir, none, dur-
ing 1913.

Q. And none during 1914, until after they
learned of his connection with the Car &Foundry
Company? A. Exactly so.

Q. Don't you recall that during 1912 and 1913
Senator Lar,ge called with Mr. Baylor several
times upon you at your office in Trenton to see i*
you could give them any information as to the
whereabouts of Halyburton? A. Not in 1912 and
1913. 1 recall in the early part of 1912 and the
latter part of 1911, I recall that distinctly.

Q, Do you say that there were no other calls?
A. No, | dont recall Senator Large conferring
with me about the Gardner Valve Manufacturing
Company after, perhaps, February, 1912, until

3Q May or June, 1914.

Q. How do you fix the time! A. | fix the time
this way—shall I go on with the detailed explana-
tion of it?

Q. Fix the time. A. Mr. Halyburton came to
me in December, 1911, and said that he had ar-
ranged, or had made some alliance with the Cloud
Pump Company at Singac Falls, and I immedi-
ately told Senator Large about it, or, I dont

4Q know whether immediately or whether he hap-
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pened to come in the office— told him about it,
and that Mr. Halyburton told me that he would
make some arrangement to take care of those
fellows Who put their money in, and | told Sena-
tor Large about that, but that fell through; that
is the last | ever heard of it.

Q. That does not answer me yet, how you fix
the time. You were very anxious to get that in,
weren't you? A. No, | wanted to get the idea—

Q@ WEell, you got it in. Now the question sup-
posed to be answered was, how you are able to
fix the fact that these men, whom you say used
to drop in your office every frequently at Tren-
ton, were not there on this matter? A. | know
they were not.

Q. After you learned of the American Car & ,,0
Foundry Company, how do you fix it? A. I don't *
recall conversing with Senator Large about it.

Q. Were they there in March? A. In March
1913?

Q Yes. A. | don't recall their being there,
no, sir.

Q. Will you say they were not? A. | wouldn't
want to say they were not; | don't recall it.

Q. You have no recollection? A. | have no re-
collection of conferring with them, no,, sir.

Q. They did finally come? A. In May or June,
1914. t =

Q. And they had learned of his connection with
the Car and Foundry Company? A. Said so, Yyes.

Q. Did you tell them then that you knew it?

A. | told them then that I knew it, yes.

Q. Did you give any rea,son for not having told
it before? A. | dont think they asked me for
any.

40
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Q. Yon told us this morning, in answer to a
question of Judge Collins’, that you made no claim
by virtue of your (subscription and payments to
this enterprise, and never made any. Do you still
adhere to that position, in view of the letters |

IQ confronted you with this afternoon? A. | make
no claim for it, no, sir.

Q. You also state you never made any? A.
Never made any claim.

Q. Yes; | asked you if you still adhere to that
position, in view of the letters, apparently which
you had forgotten, and which | read here this
afternoon?

Mr. Collins: Objected to as misreciting
evidence. | didn’t hear him say he never
2Q made any claim.

By the Court: Q. What do you say about that.
A. | never made any claim for this money | put
in, no Sir.

Q. What? A. | never made any claim for this
money | put in.

Q. | ask you if you never made any claim of
having a right, in connection with what had occur-
red between you about this enterprise? A. | did
previous to August or September, 1911.

gO Q. And what did you do at that time to mani-
fest the abandonment of that? A.. 1 told Mr.
Halyburton that I thought his old valve was no
good; | got that information from Colonel Ful-
ler, who reported to ine his investigations of the
use of the valve by the Standard Pipe Company.
Mr. McCarter: | askthat that be stricken
out.
Mr. Collins: | object to that being
stricken out.
4qg A. | told Mr. Halyburton.
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Q. Then it was because the valve was no good
that you abandoned your claim? A. Not only
that, but Xwanted to get rid of it j Mr. Baylor was
?ﬁ' me all the time to do something, to do some-

ing.

RE-DIRECT-EXAMINATION by Mr. Coffins:
Q. You were asked your opinion as a lawyer,
by Mr. McCarter, as to whether the Gardner Valve
Manufacturing Company was not the equitable
owner of the patent, and you said “ Yes, on the
performance and then you were interrupted 5
what was it you wanted to say?
: The Court: That is not worth going in-
0.

Q. You were asked to give a reason for your
break with Mr. Baylor-, and in the middle of your
story some other matter came up, and you were
interrupted and did not finish. Will you please
finish ?

The Court: | do not think it is impor-
tant at all. The only relevancy of the evi-
dence was in reference to the disposition
of the witness.

Mr. Collins: Yes, but he asked him the
cause of the break, and he did not finish
telling it.

The Court: | stated at that time that |
did not think it was necessary to go into
it. The disposition of the witness was ad-
mitted by the witness. He did have a
break, and did have a quarrel with Mr, Bay-
lor, and it seems to me that is all that is
necessary. | will overrule that.

Q. Attention was directed to a letter of
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October 25, 1909, and yon were going on to state
what yon meant as to some protection that Mr.
Baylor had in the existing situation, and were not
permitted to finish. Will yon please explain what
yon mean.
Mr. McCarter: | don’t remember any
snch thing as that.

Q. What protection did yon refer to that M:.
Baylor had? A. If Mr. Baylor showed that ho
could raise this hundred thousand dollars, why
he could always claim his right.

Q. You said you got no letter from Halybur-
ton from Haddon Heights. About what time was
it, with relation to your having written him 'n

’Vn Heights, that you met him in Philadel-
phia? A. Two or three weeks later.

Q. Then you got the information that you ask-
ed for? A. Oh, yes.

Q. I would like to have it made plain what the
Bristol affair was, that was referred to in the
testimony this afternoon? A. Why Mr. Haly-
burton was negotiating with the American Pipe
Construction Company, | think, to manufacture
the valves at Bristol, and | understood at that
time that we would be taken care of, Mr. Baylor
and myself-, we would be paid off, and | was very
anxious to see it go through, so as to be paid off.

RE-CROSS-EXAMINATION by Mr. McCar-
ter:

Q. Now Mr. Transue, do | understand that you
wish the Vice-Chancellor to understand that in
this letter Exhibit C-23 in which you say: “ 1 have
nothing to show for the amount of money that |
have in it, but | feel absolutely safe. We have
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our remedy if anything goes wrong and Halybur-
ton has everything to lose. The patent rights, in
my estimation, are very valuable and would, if
offered for sale, bring a great deal more than
what you and | have already put in the com-
pany’9—
The Court: You have gone all over that.
He has stated, as | understand him, that
when he wrote in the way he did, he did not
mean it.

Defendant rests.

ELSWORTH P. BAYLOR, re-called:

Direct-examination by Mr. McCarter:

Q. The letter marked C-24 is undated; did you
receive that letter? A. Yes, sir.

Q. Do you remember receiving it? A. Yes, sir.

Q. Without undertaking to specify the date that
you received it, was its receipt before or after
Halyburton had left Hampton? A. After Haly-
burton had left Hampton.

Q. And he left Hampton in March, 1911? A.
Yes.

Q. I understand that it appears in the case al-
ready that you had an interview with Mr. Haly-
burton in the month of June, 1911 in Philadel-
phia? A. June 30, 1911.

iQ And you have already testified that you
did not see him again after that until | think this
case was on? A. | never saw him and never
heard from him.
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John Gardner Lepper—Direct

Q. What efforts did you make to find where he
was? A. Made all sorts of efforts.

Mr. Collins: Objected to as not rebuttal’;
it has all been gone into.

The Court: It has all been gone into,
and is a part of your principal case.

Q. The question | put to Mr. Baylor was: “Did
you make any effort to ascertain his whereabouts
in the meantime? A. | sent Mr. Staples to Phil-
adelphia several times, and | went, to Bristol that
fall. Q. For the purpose of finding out? A. Yes.
Q. You could not find out where he was? A. No,
the deal was off, and they didnt know where he
was.” | didn’t understand that that perhaps
went as far as to show all he had done. If your
Honor understands his evidence to be that he
made a bona fide effort to find Mr. Halyburton,
why all right. | will ask you this. You have
heard read the copies of the letters that | showed
to Mr. Transue from yourself, with regard to the
whereabouts of Halyburton? A. | have.

Q. Were they written in good faith? A. Yes.

Q. Did you at that time have any idea where
Halyburton was? A. None whatever. Four
words will explain the whole thing.

Not cross-examined.

JOHN GARDNER LEPPER, re-called:

Direct-examination by Mr. McCarter.
Q. You have already testified with regard to

40 your interest in this enterprise, and two letters
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have been offered in evidence from Mr. Halybur-
ton to yourself, known as the letters of October
4th and November 11th 1908. 1 do not want to
take time to bother more about that. Did you
make any effort to assert your right and ascer-
tain the whereabouts of Mr. Halyburton after
that time?

Mr. Collins: Objected to as not rebuttal.

The Court: What is the objiect?

Mr. McCarter: They have claimed that

we abandoned this.
Admitted.
Q T>id you make any effort to assert your

claim and ascertain the whereabouts of Halybur-
ton, and what was being done by the company?

A* 1 did- V .*£0

Q. What efforts did you make?

Mr. Collins: Objected to as not rebuttal.

Q. Did you ever abandon your claim? A.
Never.

Q. | show you a letter dated Bridgeport, Con-
necticut, March 13, 1909, to Mr. Baylor; did you
write such a letter? A. | did.

Mr. McCarter: | will offer it.

Mr. Collins: Objected to as irrelevant
and not in rebuttal. It is & letter written
in 1909.

Mr. McCarter: It is asserting his claim,
and wants to know what is going on, etc.

The Court: He says he never abandoned
his claim, and | shall accept that as true un-
less there is something to the contrary.

Q. Have you ever abandoned your claim in any
way? A. Never. ~

Q. Did you hire detectives to try to find Mr.
Halyburton?

3Q
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John D. Staples—Direct

Mr. Collins: Objected to as irrelevant.
Admitted.
Q. Did yon? A. | did.

Direct-examination by Mr. McCarter:

Q. In the interview that you had with Mr. Haly-
burton at Berwick, did or did not Mr. Halybur-
ton tell you that he had, before and during the
negotiations that he had with the American Car
and Foundry Company, informed them of the ar-
rangement he had with the Gardner Valve Manu-
facturing Company?

Mr. Collins : Objected to as not intended
to contradict anything that Mr. Halyburton
said that was brought out by us. He asks
a question on cross-examination of Mr.
Halyburton, whether he had told the Ameri-
can Car and Foundry Company of his re-
lations with this Gardner Valve Manu-
facturing Company, and he said he had
never told them, and then he asks if he
told this man he had told them. How
would that prove anything?

The Court.: 1t does not prove anything
against the Car company, but does it not
prove something against Mr. Halyburton?
I think it is evidence against him. Clearly
it is not evidence against the company. |
will admit it subject to objection.

Q. Didyou? A. Yes.
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George H. Large—Direct
GEORGE H. LARGE, sworn:

Direct-examination by Mr. McCarter:

Q. Did Mr. Baylor confer with you touching his
interest in this matter, Gardner Valve Manufact-
uring Company? A. Yes, sir, many times.

Q. When did you interest yourself as his coun-
sel in that matter? A. | couldn’t be accurate
about dates, but it must have been, it started I
think along in 1910 or 1911.

Q. Did you have any conferences with Mr.
Transue touching the matter? A. Quite a large
number.

«Q Over what period did those conferences ex-
tend? A. | think pretty much from that time
right on down to the bringing of this suit.

Q. Did you have any conference during the year
1912 with Mr. Transue? A. Oh, yes.

Q. And 1913? A. Yes.

Q. Was any effort made at those interviews to
ascertain the whereabouts of Mr. Halyburton? A.
Oh, very frequently.

Q. Did you know, or did Baylor know, as far as
you were aware, where Halyburton was? A. He
did, 1 think at the first of it, but dates are very
troublesome for me to recall, but I think 1911,
1912 and 1913, he was constantly trying to find
out where he was.

|Q He disappeared, and couldn’t find him? A.
Yes.

Q. At ione of these interviews what did Mr.
Transue tell you with reference to Halyburton’s
promise to refund his, Transue’s subscriptions?

Mr. Collins: Objected to.

iq
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The Court: | think the evidence is com-
petent for the purpose of showing that
there was no abandonment of the claim on
Mr. Baylor’s part, but when you get be-
yond that I do not think the evidence is

2Q competent.

Mr. McCarter: | only thought it might
show the interest of Mr. Transue; but if
your Honor thinks not | won’t put the
question.

Case closed.

20 COMPLAINANT'S EXHIBITS
Exhibit C-I

Minute Book, excerpts of which are in the evi-
dence.

Exhibit C-2
30 )
To the Board of Directors of
The Gardner Valve Manufacturing Co.
Gentlemen:

I have pending applications for letters patent
of the United States., upon a new and novel in-
vention for straight way valves.

| hereby agree that if you will issue to me 7,-
996 shares of your common capital stock, I will

40 sell and assign to you such applications and the
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Exhibit C-3

letters patent when granted—and also all im-
provements | may hereafter make thereon.
Very truly yours,
JOHN L, HALYBURTON.
Jan. 30th, 09.

Accepted Jan. 30, 1909.
[ Frank Transue
E. P. Baylor. - L , m

Exhibit C-3

' Catalog of Gardner Valve Manufacturing Com-
pany., containing seventy-three printed pages, the
front cover of which reads as follows:

HALYBURTON VALVES

Catalog
1909

Gardner
V alve Manufacturing
Company.
and the first page of which reads as follows:

GARDNER VALVE MANUFACTURING CO.

Hampton Junction
New Jersey, U. S. A

Manufacturers of
‘““Halyburton’ Straight Way Valves
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—for—

Power Plants, Manufacturing and
General Engineering Purposes.

It also contains the following on the third page:
“ANNOUNCEMENT

To the Mechanical,and Operating Engineers

“In arranging this catalog we have endeavored
to be of some assistance to the Mechanical En-
gineer who is every day figuring on power and
manufacturing equipments,’ laying out pipe ar-
rangements, and who* wants to know the detail
construction of the valves he is putting into his
equipment.

The Operating Engineer wants to know the de-
tail construction of every valve he is handling so
that he may have an opportunity to work intel-
ligently and be prepared for emergencies. He
will note in our tables of dimensions that we give
the size of packing that is used in every valve so
that he will not have to wait until the valves are
received before ordering supplies or measure up
the stems and stufiing boxes.

The goods represented are of the highest grade
and are intended for economical operation and
not low first cost. We feel that they will be ap-
preciated by the Mechanical Engineer, the operat-
ing Engineer and those who figure the net earn-
ings on their investments.”

Exhibit C-4

This is a check of E. P. Baylor, dated March 20,
1909, to the order of Hobson Printing Company
for $179.25.
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Exhibit C-5

Bill of the Hobson Printing Company against
the Gardner Valve Manufacturing Company for
$197,55. Paid August 10, 1909.

Exhibit C-6

This is a bunch of twenty-six receipts to J. G.
Lepper signed Gardner Valve Manufacturing
Company, per John L. Halyburton, frequently
styled Vice-President, covering miscellaneous ex-
penses, office rent, etc., of the company running
from October 1, 1906 to May 25, 1907.

Exhibit C-7

Sept. 30, 1908,
Mr. J. L. Halyburton,
Junction™ N. J.
Dear Halyburton:

I have remained silent for some time with the
idea in my mind that you would see the folly of
your ways, and write me a few lines in reply to
the dozen of so letters | have written you in the
last several months, but | see that I have been
laboring under a grievous error in expecting any-
thing.

The question in my mind is: Does my connec-
tion with you personally, and with the enterprise
which you are, | suppose, still working on entitle
me to the courtesy of one reply to a dozen letters ?

10
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If it does not, then | plead guilty to some impa-
tience in the matter. If it does so entitle me to
respect, then you must be aware that you are
violating the usual customs in vogue among good
business men as well as among good citizens who
supposedly hold due regard for each other.

| wrote Mr. Baylor some time ago and he re-
ported that you were very busy. It is impossible
for me to imagine anyone so entirely absorbed
with business cares as to forget the duty he owes
to those who have been so closely allied with him
in business and in daily life as | was with you.

| feel that I am entitled to a line from you, stat-
ing what progress you have made, if any, or in
case you have given up the original fight for
money, what you have in mind for the future.

I trust you will accept this letter in the light
that 1 have written it, and let me hear from you
at the earliest convenient date.

Sincerely yours, %
J. G. LEPPER.
Exhibit C-8

Junction, N. J. Oct. 4th, '08.
Mr. J. G. Lepper,
c/o E. P. Lynch Co.
Real Estate Trust Building,
Phila., Pa.
My dear Lepper:
I reed, your letter of Sept. 30th, it sounds quite
serious. The dozen or more letters which you
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state you have written me, must have miscarried
with the exception of three. These letters merely
asked, if 1 was alive and if so, how were things
going. In answer to the first question, I was not
sure whether | was or not and did not want to tell
a lie. There was absolutely nothing doing, so
nothing to write about and a letter that says noth-
ing is disgusting.

Just now however., | have a little to write about.
There was no show of getting the money for a
plant or of doing anything else that required
money. So as a last resort | am trying to bring
about something like this. 1 have talked it over
ith Baylor and Transue and | think they will do

it

They are to put up sufficient money along with
my brother in law to pay flor drawings, pattern
and catalogue of a line of high pres, and steel
valves. | am to do all the work at present in con-
nection with the business. After the catalogue is
complete 1 will get orders and have the valves
built outside, we furnish drawings and patterns
and the parties who make the valves at a specified
price, bill them direct to the parties, they are for.
We receive the difference between the selling price
and the price of manufacture. If | can show that
we can hold our own this way Baylor and Tran-
sue will raise the money for a plant next .year.

Pref. Stock certificates will be issued to them

or this money and the half share of common that
goes with it. At the same time Pref. stock will
be issued for the cash you put in and common for
servises rendered as you figured it out. One of

patents has been granted and will issue next
month.
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When | assign this patent to the Co. | receive
common stock for it. The idea is not to issue any
more stock than what is necessary at present to
run the business, so as to keep down the tax.

Transue will be Pres. | will be V. P. Baylor

in Treas. and J. W. Staples Sec. (You will be on
the board of, directors.) | think if this goes
through we can make something out of it. (You
had better send me your cousins name so that a
Certificate can be made out for that. Will write
you later how things go.

Sincerely yours,
J. L. HALYBURTON.

Exhibit C-9

Nov. 11th, '08.

My dear Lepper: A
Yours of the 8th reed. | had been wondering
whether you were still in Phila. We are making
headway with the valve business. | am having a
7 in. steel valve for superheated steam built at
Chester. It will be finished next week. It is to
30 gointhe Edison Power plantin New York. | will
probably be in Phila. next week and will look you
up. | have been busy getting out a catalogue and
it goes to the printer tomorrow. | would like to
have had you on this job, as | think you would
have made a neater job of it. However I think it
will be the slickest valve catalogue out. We will
issue the stock at the first of the year and | can
then invite you to pay us a visit. | have taken a

40 house here and we move the first of Dec.
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My son Fred is working at High Bridge and is
getting along nicely. How did the election strike
you. Things are certainly looking up all over the
country and | hope some of it will come your way.
I know the guy that is in charge of the Nelson of-
fice in your building. He is thoroughly N. G. iq

| suppose Mrs. L and Manning are still in
Washington. Mrs. H. has been asking about them
This is about all the news at present and hope to
see you next week.

Yours sincerely,
J. L. HALYBURTON.

Exhibit C-10

A catalog of the defendant company, consisting 20
of 212 printed pages, the front cover of which
reads as follows :

HALYBURTON VALVES
Patented October 25, 1910

Manufactured by
Valve Department

A merican Car and Foundry Co.

30
Berwick, Pa.

Uu. S. A
—for—

Power Plants, Manufacturing and
General Engineering Purposes

Pockejfglélgition. 40
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The first page of which reads as follows:

Valve Department
A merican

Car and Foundry Company
I Berwick, Pa.
u. S A

Manufacturers of
HALYBURTON
STRAIGHT-WAY VALVES
Patented October 25, 1910
—also—

Flanged Pipe and Fittings of
Standard and Special

20 Patterns
—for—

Power Plants, Manufacturing and

General Engineering Purposes.

1913

Exhibit C-II
30 May 13th, 1914.
Mr. Wesley A. Looney,
c/o Gulf Refining Co.
Frick Bldg. Annex.
Pittsburgh, Pa.
Mr. Dear Mr. Looney:
Of course, you no doubt remember meeting me
here a few years ago in connection with the Gard-
4Q tier Valve Mfg. Coi and John L. Halyhurton.
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Mr. Halyburton left here about three years ago,
and to my surprise, never returned, in fact | never
heard from him after that, but later learned he
was in Philadelphia, and met him there. He told
me he had things fixed up and that they were go-
ing to make the valves at Bristol, Pa,, and | would
get my money, as long as they did not locate here.
I have not seen or heard from him since, in fact
have not known his whereabouts.

A few days ago, | heard that he was somewhere
in Pennsylvania manufacturing the valves, but of
course do not know this to be true.

I helped him to the extent of $5,000.00, and he
has evidently forgotten that,

I will be pleased to hear from you, and if you
can give any information concerning this matter,
I will appreciate it very much.

Yours truly,

Exhibit C-12

Cohoes, N. Y. Sep. 12th 06.

My dear Mr. Baylor:

| am in receipt of yours of the Sth inst. and
would have written sooner but have been waiting
for a letter from Lepper. | wrote him asking him
to send me a statement of the exact financial condi-
tion of the Gardner Engr. Co, but have not re-
ceived it yet.« When | wrote Lepper | explained
to him a very simple method of taking care of
the affairs of their company. If their affairs are
as | imagine they are, it will not be necessary for

10

20

39



10

on

on

286
Exhibit C-12

us to offer 50" on the dollar or any part of, it.
We can’t have any debts loaded on this new com-
pany and if the Gardner Engr. Co. cant come in
with clean decks we can start a company without
them. The valve business is going to he the whole
thing any how and | control that, hut at the same
time | can see a very good thing in their agencies
if handled right. | am also anxious to see Lepper
in the business as he is a fine fellow and will be
a valuable man. Now as regards myself, I have
been giving this valve business my entire atten-
tion since Jan. 1st in trying to get the right kind
of people in it as | know | have the greatest thing
in the valve business in this country and you
would see that seven acres of ground devoted to it
m less time than you imagine. | have turned
down a number of people who wanted to take it
up as they did not look right to me. When it is
started it will be started right and kept right and
I must say that | believe if | had looked over the
entire United States | could not have found a bet-
ter location than right in Junction for this parti-
cular business. When | met the Gardner people
1 thought they could command money but | am
afraid they can’t. As I have given »0 much of
my time to the business without a cent coming in
I am just about all in myself on money. | can see
about 25,000 up here and in Philadelphia if I could
afford to get around to the people I am after, and
1 am pretty sure that after that you and Xhby
working together could land the rest. | think
there is plenty of money up around Bethlehem to
be had for this business and | can easily make a
man who knows anything about the iron business

4Q see big things in this proposition. «If | had 50.,000
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dol. in the best bank in the U. S. | would yank
it out and dump it into this affair. | have been
rooting into freight rates, etc up here and | hon-
estly believe we could put these valve works up
here out of business inside of six years with nec-
essary capital. | expect to see a party to-morrow
who | think | will do' some pretty good business
with. The valve people up here have got on to me
starting a new company and are knocking me for
all they are worth. 1 tried to work as quietly as
possible but it got out. I will write you again
when | hear from Lepper. | want you to write
me a letter that | can show to people saying what
the people down there are going to do for the new
company. Don’t be afraid to name a stiff amount
as it will help considerable. Also send me some
good names of people there that they can write to
if they desire to satisfy themselves that the thing
is going through. You understand what I mean.
Yours very truly,
JOHN L. HALYBURTON.

September 14th, 1906.

Mr. John L. Halyburton,

Cohoes, N. Y.
My dear Mr. Halyburton:

| have your letter of the 12th and 13th inst.., and
in reply would say that the freight rate to Hamp-
ton Junction, N. J. from Wharton, N. J. Via C. R.
R. of N. J. is 45" per gross ton on Pig Iron.
Wharton is about 30 miles from here. There are
also large Furnaces at Oxford, N. J. Pequest, N.
J-, Netcong, N. J., and Catasauqua, Pa., | havent

10

20

30

40
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the rate from Oxford, N. J. as the tariff sheet
dont show it. Oxford is about 7 miles from here.
Pequest 8 miles and Netcong about 30 miles. |
would judge the rate from Oxford and Pequest
would be around 30" per gross ton. The rate from
Catasauqua is 70" per gross ton. We are near
the Iron and Coal fields here and you will find the
rates very low. You will also find that labor can
be procured very cheap in this locality. Taylor
Iron Steel Co., employ about 1000 men and they
pay laborers $1.40 per day. Of course, you un-
derstand our shipping facilities are of the very
best as we have freight trains out of here on the
C. R. R. of N. J. every hour of the day You will
be safe in figuring on myself and my friends tak-
ing $20,000 worth of your preferred stock. | have
talked with enough of them to know just about
what | can do. Just as soon as | am positive you
are able to handle your end of it I will collect it
and deposit it in the First National Bank of High
Bridge, N. J. The land and other inducements
you get here should be worth more than $10,000.
Since | have gone in with you fellows | have de-.
cided to get everything possible for the concern
for nothing as that will increase the assets It will
be hard for you to find a cheaper place than this
to do your work as there isnt any such a thing as
a labor organization in this locality. When it
comes to the tax rate, I am pleased to advise you
that our rate is $10.36 per $1,000 valuation. You
must admit that this rate is very low. Of course,
the valuation would be made just as low as we
could make it legally. Other people seem to make
lots of money out of the valve and rack business,
and we should do nicely here as you should manu-
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factor© the stuff very much cheaper. One thing
is sure and that is the company would have the
good will oft everyone in the locality as they are
anxious to have a good industry locate here, and
that goes a long way now days when it comes to
employing men. If any of your people up there
are going to make a good size investment and
want to come here and look over the ground, 1 will
be glad to show them around and I will give them
all the information I possibly can. If we get this
thing going, and | believe we will we must make it
a success as it would be a duty we would owe your
friends who help us raise the money. | personal-
ly would feel the responsibility. | organized a
company a few years ago and took a number of my
friends in and the thing has been a complete suc-
cess, and it has helped me in raising money for
this concern. Let me hear from you promptly.
Yours very truly.,”” -

. Exhibit C-13

Cohoes, N. Y. Sep. 19th, '06.
My dear Mr. Baylor:

I am in receipt of your several letters but have
delayed answering them until I had a little more
to say. il am after two pretty big fish up here and
if 1 succeed in landing them we will be 0. K. If
not, I will not be able to do much up here. The
thing is just at a stage where | am afraid to leave
here though | want to very much. Both of these
parties are investigating and if anyone comes
around Junction inquiring it is likely to be these
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as they mean business, | am after them and some
small fry hammer and tongs. If | land either one
of the big fellows the other will be easy. | have
had a letter from Lepper and am writing him
today. He is anxious to have me come down so as
to arrange for the incorporating business and |
am decidedly anxious for that myself.

I hardly think I can come down this week but
will try and arrange for next week. If I can come
sooner | will advise you. Your letter is all right
and was just what | wanted. Anything of an en-
couraging nature you have, send it along in the
same shape as it helps considerable. | am at this
thing day and night and it is a case of make or
break with me. | think we can consider Mr.

on Woodford dead.

Very truly yours,
JOHN L. HALYBURTON.

Exhibit C-14

GARDNER VALVE MFG. CO.
95 & 97 Liberty Street,
New York.

IMPROVED STRAIGHT-WAY VALVES

New York, Mar. 18-07.
My dear Baylorr A *
Just reed yours of the 17th. Coho means busi-
ness and he is 0. k. | would like you to come in on
Wednesday as Coho will be here again on Thurs-
day and | want to talk some matters over with

40 you before | talk again with him.



291
Exhibits C-15 and C-16

We wilt soon have settled whether and must get
things in shape to sail in.
| have not heard from Page yet and am of just
the same opinion as you are regarding him. Coho
is a hundred per cent better man for us than Page,
if we can land him. He is certainly pleased with
our valve and as he is an engineer himself he can
judge them intelligently. He also seemed very
much pleased with my method of conducting the
business as | explained it to him. Hoping to see
you Wed. | remain,
Yours truly,
JOHN L. HALYBURTON.

10

Exhibits C-15 and C-16 20

GARDNER VALVE MFG. CO.
95 & 97 Liberty Street,
New York.

IMPROVED STRAIGHT-WAY VALVES

New York, Apr. 30-07. 30
My dear Baylor:
Since writing you today | have had a talk with
Leppers and he is up a tree. | was wondering why
he did not come up with his money for expenses
for this week and when | asked him about it, he
said he was stuck. It appears that for some rea-
son or other the J. R. Meade Co., laid off their
whole force and Lepper with them last Sat. He
said he did not want to say anything to me at the 40
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time as he thought he could get enough together
to carry him through as he has a good job in
sight for next week, but in the meantime Xam
stuck for expenses. | took that new quarters, it
will cost us twelve pr. month and my expenses, f
asked Lepper that if you took care of his end
this week could he make it right with you this
month coming and he said he could but would not
ask you. Now | don*t like to do that either as |
know you are doing all you agreed to do, but I
think you had better do it as things are looking
so promising now it would be too bad to have any-
thing interfere.  Bradley is certainly digging in
on the proposition and | feel sure we will get one
of the scale people. Shurtz is very enthusiastic
over the matter and anxious for his people to take
hold. | think Pres* of * * * Scale Co., is
waiting for the Sec. and Treas. * he
answers our letter. Their Manager

me they were both away from Pittsburgh, and
that left Mr. Gill there alone and it is hardly
likely he would make any reply if he thought any-
thing of it himself without talking with them. |
don’t think old man Page will move until he gets
ready and will then let us know quick enough.

Yours truly,
JOHN L. HALYBURTON.
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GARDNER VALVE MFG. CO.
95 & 97 Liberty Street,
New York.

IMPROVED STRAIGHT-WAY VALVES

New York, July 6. "07.
My dear Baylor:

I had quite a talk with Crabbs this morning and
| think the thing will go through 0. K. 1 told
him just how the common stock was distributed,
and how Lepper was situated and offered him 25
M of Leppers stock to come in and pull the thing
through. He thinks the proposition all right and
will take it up with Kelly on Monday. He and
Kelley will split the 25 M. He says if anyone
can get anything out of the Carey people he can,
and the first one he will go after will be Mr. Dunn
of the International Steam Pump Co. Those
people are mixed up with the Ludlow Valve Co.
but Dunn himself is sour on the Ludlow Valve.
I am going to keep right at them, as I am sure if
we get Crabbs in anyway at all it will go through
When | see you | will show you the letter from
Forbes, and if you want to you can ishow it to
Chrystie. If you do not get in Monday, do not
forget to send me some money, as | must cer-
tainly get some together next week to straighten
out things at home.

Yours truly,
JOHN L. IIALYBURTON.

1Q

go

g9
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GARDNER VALVE MFG. CO.
95 & 97 Liberty Street,
New York.

1Q IMPROVED STRAIGHT-WAY VALVES

New York, July 13-07.
My dear Baylor:

I have been thinking the proposition over very
carefully and the conclusion that 1 have come to
is this. We let Crabbs come in and take Leppers
place. Crabbs then must get 50 M land we must
dig in and get 50 M and 35 M of that would have
to go among people that we could positively con-

on troll. As to Lepper we would have to take care
U of him the best we could. | talked the matter over
with him last night and he would be satisfied even
with a permanent job. We must carry the deal
through and do the best we can for each other.

Yours truly,
JOHN L. HALYBURTON.

30 Exhibit C-19 J

June 23rd, 0
My dear Baylor:
Arrived here at 6:55 this evening. Hot as Hyg
even on the train. Send mail to address | gave
you if of any importance. Will write you later.

Yours truly,

JOHN L. HALYBURTON.
40
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August 4th, 1909.
Mr. E. P. Baylor,
Hampton, N. J.
My dear Baylor:
I will be here until Thursday night, possibly un-
til the end of the week. Any mail of importance
can be mailed to me c/o Osborn & Robinson. 10
Yours truly,
JOHN L. HALYBURTON.
J.L.H. (L)

Sep. 22nd, 09.
My dear Baylor:

Reed, the letter from the Westinghouse people,
they want another drawing. Am getting along

all right down here. May not be home until fe

20
Yours truly,
J. L. HALYBURTON.

Exhibits C-20 and C-21
GARDNER VALVE MFG. CO.
Hampton, New Jersey
HALYBURTON
IMPROVER STRAIGHTWAY VALVES 30

Feb. 17-11.

Mt. J. G. Lepper,
Bridgeport, Conn.

My dear Lepper:
| reed your epistle last week and although |1
new you were possessed of an uncontrolable tem- 40
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per and subject to brainstorms | certainly never
thought you could write esuch a mean letter. | be-
lieve that after you mailed it and cooled down you
were as sorry that you wrote it as Xwas to receive
it. If you see fit to class yourself with such fel-
lows as you refer to, namely, Hough and Burrell,
I am sorry but I never took you for that type. The
information you give me as to their knocking me
in N. Y. is not news to me as | have known that for
some time and it has done me more good than
harm. Had they claimed to be friends of mine,
they might have done me some harm. Their talk
rs taken just as all such talk is taken, and was just
what | wanted. My record is fully capable of taking
care of itself. Your interests in the Gardner Valve
Co. have always been as carefully considered
and protected as my own as everyone whom | have
had the matter up with can testify, and regardless
of the letter you wrote me always will be. As |
have told you before, there is no use writing to
anybody until you have something to write about.
| managed to get some of the valves built and they
have been in constant service for over a year on
the hardest kind of work, but if I was to fall into
some of the schemes that have been proposed to

«0 manufacture them | could never take care of my
U friends. The best thing for you to do, is to keep

40

cool and you might hear good news sooner than
you expect. Such a letter as you wrote certainly
would not make you look good in the eyes of any-
one. You will certainly hear from me as soon as
| have favorable news.
Yours very truly,
JOHN L. HALYBURTON.
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Phila, June 8th, 1911.

Mr. E. P. Baylor,
Hampton,
N. J.

My dear Baylor:
| received the Keuffel & Essex Co. Act, and their
letter to you. | will attend to it at once. | ex-
pect to have things fixed up in good shape shortly
and will then write, you all about it.
Very truly yours,
JOHN L. HALYBURTON.

STATE OF NEW JERSEY

Department of State

The Chief Clerk.

Trenton, October 25,1909. gg

Mr. E. P. Baylor,
Hampton, N. J.

My dear Baylor:

Your letter just received, I am very sorry that
you take such a gloomy view of the Valve proposi-
tion. Halyburton did not tell me any more than
he told you, but | believe he is now in a position
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to get the money, and | don’t think that he will be
very long in getting it. | don’t see what cause you
have for worriment, as you are better protected
than any other person, in case,there was a failure,
and in the event of success, you will get more out

.,,0f it than any one else. If, however, you still feel

that you would like to get out of it, you could make
that proposition when he gets the Preferred Stock
all subscribed for but if you did that, you would
lose the Common Stock which he has promised
you. | have nothing to show for the amount of
money that | have in it, but I feel absolutely safe.
We have our remedy if anything goes wrong and
Halyburton has everything to lose. The patent
rights, in my estimation, are very valuable and

2Q would, if offered for sale, bring a great deal more

ou

AN

40

than what you and | have already put in the Com-
pany. He would, of course, be out. He told me
that the matter in all probability would be .settled
on the Third of November.
Very truly yours,
FRANK TRANSUE.

Exhibit C-24

My dear Baylor:

Your letter reed. | dont think you have any
reason to fear but that you will get all of your
money eventually. We are preferred stockhold-
ers, and as such come in ahead of him. The agree-
ment that he made to assign those patent rights
will hold him as he gets common stock for it and
would, therefore, in case of a failure or receiver-
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ship come in after ns. The drawings, models and
any other tangible property belong to the Com-
pany, and form part of its assets. He is also liable
to pay $400 for his stock, as he subscribed for it;
and so far as the minutes show has never paid any-
thing for it. | am only saying this in the event 10
anything should happen, and you were forced to do
something. | think that the best thing for us is
to say nothing about it to any outsider, and let
the matter drift along until such time as he finds
out that he can’t raise the funds and asks for help.
You have paid in all the money you agreed to and
so have 1, so the whole thing is up to him. Don*
say anything about it. 1 still think he will eventu-
ally get the money. If not, we have our remedy.
Will talk it over with you when | come up.

Yours,
F. T.
Exhibit C-25
STATE OF NEW JERSEY
Department of State 0

Trenton, 11th May, 1909.

Mr. E. P. Baylor,
Hampton, N. J.

Dear Baylor:
I will make an effort to have them try some of
the valves here at the State House, although when 40
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Mr. Halyburton was here he did not think it was
necessary to make an attempt to get business of
this character. | am glad to hear that the prospects
for a sale of the valves are so good. It does seem
to me that before-the year vf over, there wm be a
great demand for them.
| find that | will be unable to get home this
week, and at this time cannot say whether | will
be able to get home the week after. Senator Large
was in this morning and said that Chrystie had
been down to Flemington one day last week to see
him in reference to the settlement of his Grand-
father’s state.
Very truly yours,
FRANK TRANSUE.

Exliibit C-26
STATE OF NEW JERSEY~"
Department of State
Trenton, 29th September, 1911.

Mr. E. P. Baylor,
Hampton, N. J.

My dear Baylor:

I had a talk with Senator Large this morning,
and told him that I did not think it was well to go
ahead and do anything until we found out whether
dr not any assignment had already been made of
the patent rights. He is going to write to Wash-
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mgton City right away, and see if there is any rec-
ord of an assignment of the patents. 1 also told
him that there is one other thing we should know
before taking the thing to the courts, and
that is if there is any possibility of their doing

anything at Bristol. You will recall telling me .

that they were going to advise you of this fact

later on. Just as soon as these two questions are

settled there should be no time lost in filing a bill.
Very truly yours,

FRANK TRANSUE.

Exhibit C-27
STATE OF NEW JERSEY
Department of State
Dec. 1,1911.

My dear Baylor:

Your letter of the 28th ult. was reed. It does
seem to me that there is some way of adjusting
this valve business, | have talked with a few men
here in Trenton who are interested in that kind of
business and they say that if the article is alright
in every way, the reputation of one man can’t
block its progress. These men seem to think that
the best thing to do is to let some one make them
on a royalty. | am going to try and go to Phila-
aelphm next week. | have entered my order for a

0 horse power Oakland auto, to be delivered Apr.

10

> 2 It is the best proposition | have seen in 40
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a long time. They have also a seven passenger

model which might suit yon. My car will cost

$1600 fully complete. You can scarcely hear the
motor run on the seven passenger.

If you are going to make a change | will have

the fellow drive up to Hampton Avenue, and show

10 it to you. They are the slickest cars | have ever

seen.
Yours,

F. T

Exhibit C-28

20 STATE OF NEW JEBSEY

Department of State

Trenton, 7th August, 1912,

Mr. E. P. Baylor, ; : nil 1i
Hampton, N. J. W.

Dear Ba?/Ior: _ _ .
Your letter of the 6th inst., just received. 1
30 wrote Halyburton about ten days ago regarding
the blue prints, etc., and have not heard from him
yet. The letter was directed to Hadden Heights.
Just as soon as the road from Clinton to Hamp-
ton is passable, I wish you would let me know and
I will make the trip. 1 did think of coming up this
week as far as High Bridge, but have postponed
it to some future date, as the folks didnt want to
40 stay away over night.
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Very sorry to hear of the death of Charlie
Wallander. | saw an account of it in the Newark
News last night.

Very truly yours,
FRANK TRANSUE.
FT/MTS.

Exhibit C-29
STATE OF NEW JERSEY
Department of State

Trenton, 5th August, 1913.

Mr. E. P. Baylor,
Hampton, N. J. * > . go

Dear Baylor:

Your letter of the 4th inst. just received. |
dont know whether | filed any report for the
Gardner Valve Company last year or not but even
if the Company were put out of business for fail-
ure to pay taxes, it can always be re-instated, for a
nominal sum. | know of cases where corporations
have had their charters forfeited for ten or fifteen
years, and it has afterwards developed that there 30
were some assets which could be levied upon, and
m order to accomplish this, they are re-instated,
so it don’t make any difference whether it is dead
or alive.

I will try and get up on the 14th inst.

Very truly yours,
DAVID S. CRATER.

40

FT/IMTS
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Exhibit C-30
STATE OF NEW JERSEY
Department of State

Trenton, N. J. July 18,1914,

My dear Senator:

I am enclosing my ctf. of stock of the G. V. N.
Co. Have inserted Mr. Flynn’s name in ctf. The
transfer of this eft. (it being all the stock I have)
disqualifies me to act as either Pres, or director.
You will therefore be good enough to present my

resignation as such.
Very truly yours,

FRANK TRANSUE.

DEFENDANTS?EXHIBITS

List of Letters or Excerpts There-
from Offered by the Defendant
and Admitted

Letters From Baylor To Transue

Letter dated June 18,1910:

““There is nothing much to hear about the valve
business. Nothing much is being done. H. is tak-
ing treatment and thinks he will pass the examin-
ation, but no one else thinks so, at least Dr. Hunt
told me that he did not think there was much

4Q chance for him.”
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List of Letters or Excerpts Therefrom Offered
by the Defendant and Admitted

Letter dated July 12,1910:

“When it comes to the valve proposition, I am
somewhat troubled and have been for some time.

H. is the most good for nothing man | have ever
met. He spends all of his time in blowing. | have
looked up that man Adams in New York and he
dont amount to much. | don’t know anything
about Norris and | have not looked him up. * # *
Looney had not seen H. for twenty-five years un-
til H. went after him on the money business. H.
seems to get out with everybody after a short time
and they, all say the same thing about him. If we
get out we will be lucky. If those fellows would
only get a small building in some way and around
Pittsburgh get the thing started so we could get
our money we would be lucky. | think H. is liable
of making a mess out of anything he may go into.
| have never seen a man like him in all my life. It
only plain why he never has been able to hold a
job anywhere very long. My car works fine and
| have not had any trouble. You are right when
you say we will be compelled to wait and let the
thing drift along:”

Letter dated November 26,1910:

“They are not all like *J. L. H.” | am afraid
he other business is slipping again. He is one
Hell of a man anyway. | want to get something
here if I can. | lost Childs through him and | dont
intend to lose any more business. My only hope is
those Pittsburgh people will put up the money,
.” e him and the whole damn thing out there and

JuU

on

40
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List of Letters or Excerpts Therefrom Offered
by the Defendant and Admitted

give ns our money. He in my way of thinking
will never do much any where.

Letter dated February 10,1911:

“1 merely told Halyburton that when he once
got down and out I would talk with my friends
and that | did not know what they would do now
but 1 could have interested them last fall, under
certain conditions. . That was all that | said. Of
course Xdont know what he might of told you
but I did say that nothing would please me more
than getting out if I could do so whole. In fact I
have told him that many times in the past two
years. | don’t believe that that any one if they
look up John will ever give him one hundred thou-
sand to handle as he may think best.”’

Letter dated February 28,1911:

““Nothing would please me more than getting
out with my money. | have so told H. for a year
or more. He don like to hear that for he wants
to use me further just as long as he can. | was in
hopes that when he went to Pittsburgh they would

30 take this thing out there and pay me off.”

40

Letter dated March 6,1911:

“As | told you this a. m. I am perfectly willing
to get out. | simply want to get out whole with
cash. This has been a very troublesome and un-
profitable proposition for me. |If those people
will take it that will be the easiest and quickest
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way to wind it up. If my friends should, it means
both a lot of trouble and hard work. * * * | would
like you to go out if I do. | don’t want you to be
too sure we are not going on with something else
here and take the property. | feel I would be bet- 10
ter off and associated with better men which would

be better in every way. "9

Letter dated March 7,1911:

“1 am by no means sure that H. will be able to
close with those people. They have plenty of
money, if they want to go into the deal. | have
just reached the point that I will be mighty glad
to know of his getting the money out of some one 20
and | will get out. 9

Letter dated March 16,1911:

‘I know what he would do, if he had an oppor-
tunity. | have done all I ever agreed to, and he
has done nothing that he agreed to do.

“As far as you are personally concerned, you
can do just as you like. | have nothing to say
about that. There are lots of people that know
all about these things, and if I understand it, Haly-
burton will have very little chance.

“1 believe he will do anybody on earth, if he has
an opportunity.”

30

Letter dated March 26,1911:

“1 note what you say about H. being in Tren-
ton and that Looney will come on in about ten 40
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List of Letters or Excerpts Therefrom Offered
by the Defendant and Admitted

days to straighten matters out. 1 don’t take any
stock in the Wall's Owen Stanbach to being inter-
ested in the thing. If they are why don't they put
up the money and start an independent plant. |
can’t take any stock in what H. says. The valves

Uhe made for the Standard Oil Company may be

20,

40:

like the steel valve he had made never left the shop
that it was made in. He is certainly one Hell of a
man. * * * He wrote Mrs. H. to send him his
Spring coat. She did. Well he has got about all
the money he can get around here and he probably
realizes that. | would certainly like to have my
money out of the valve business, but I must admit
that the people that he is trying to interest are
showing mighty good sense in not putting any
money up for him. No one could do any business
with him.”’

Letter dated March 30,1911:

“He is coming up again in a week or so. Try
to get that man Halyburton to get sufficient stuff
from his friends in Pittsburgh to pay us off.

“We will take care of the factory site at Hamp-
ton too. It is useless for anyone to try to do busi-
ness with him.”

Letter dated April 5,1911:

“You get all out of Halyburton you can.. He
has been drifting away ever since he got all that
money out of me that he could. He first moved
his office to the house, then he never cam®© to the
places unless compelled to. It looks to me as if
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he had been laying his plans so if he
failed to get the money, he would simply walk
off with the valves and let ns all go to thnnder.”’

Letter dated April 11,1911:

“Dont imagine you have heard anything from
Halyburton. It has now been three weeks since
yon seen or heard from him. | am very much
afraid he will land up in some job somewhere and
finally say he is going to work them both together.
That will end it so far as he is concerned. Of
course, he may have some new scheme in mind,
God only knows what and | dont think he knows
himself. He is stopping at his brother-in-law’s
Martin Evoy, 2809 Diamond Street, Phila. and his
telephone is 455 Diamond——Bell Phone.”

Letter dated May 8,1911:

“He is certainly a terrible fellow seems to be
willing to do any. | feel just as you do | would
like to get out, that is all. | certainly don’t want
to be connected with Halyburton in any way. If
he got some cash out of Looney he wont do any-
thing for a while. 1 am afraid that he will die
with his kidney trouble before he gets anywhere.
I will have no trouble finding out just what he is
doing in Phila. 1 also believe I can find out just
where .Walls & Owen stand too.”

Letter dated May 8,1911:

| am just in receipt of a little information con-
cerning Halyburton. The people at Pennington
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are looking him np. They want to know all abont
Halyburton and the value of his patents. It looks
as if he was trying to get money out of the Pen-
nington people. They have an idle Foundry there
ana lie may betrying to get that. It also begins to
look as if the Walls, Owens, Stanbach People were
not into the thing to any great extent. | will have
full particulars to morrow when I will write you.”

Letter dated May 9, 1911:

“1 learned today that Halyburton walked into
Pennington, a perfect stranger, approached some
people there, and told them about his valves and
patents, and tried to interest them. They turned
it over to a party in their town, that is connected
with the Pennington Post, and asked him to look
up Halyburton’sreputation, habits, etc., as well as
the valuable patents he claims to have.

“ This was last week, and they have not gotten
very far with the thing as yet. Halyburton stated
that he had, or thought he had, some Philadelphia
people interested. This dont look much like the
Stamsbach people oLPhiladelphia.”

Letter dated July 1,1911:

“ Mr. Chrystie, Mri-firinton, Mr. Budlong, Mis
Beavers and myselfohad a meeting at the High
Bridge Bank this a>ml | told them as near as |
could where | stood in the deal with Halyburton
in the Valve Company. Mr. Chrystie seems to
think I could make them an unlimited amount of
trouble. You knowhlj went into this thing with

osf ym =
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one thing in mind and that was to get the plant at
Hampton. The money was put up for that pur-
pose. * ** Mr. Chrystie also says | should investi-
gate the thing thoroughly before 1 go out with
only the cash | put in. We are going over all the
letters and they contain a lot concerning the mat-
ter. Be good enough to let me have a copy of that
agreement by return mail. Mr. Chrystie says my
promise to go out whole isn’t worth anything. He
says it won t cost me one cent to go with him to
some able attorney. We can raise the money to
carry out this proposition. We want a business
and we want it here. The more | look into it the
plainer it seems to me that we could go on raise
the money and bring Halyburton to time.”

Letter dated July 2,1911:

Don’t you think that I will do anything that is
wrong. But | do want to know where | stand.
That fellow got all out of me that he could and
then let me go to the devil, and he will still do me
out of the money if he can. He has no use for any
one on earth. | said I would go out if I could go
out whole. Dont you believe for a minute that |
would go on the stand and swear to any thing that
was not true. He told me that he wanted me to
stMy in the other day and said he considered me a
iriend and that 1 would do more for him than any
@e on earth. 1 was to raise 20,000 if they located

the plant here and that was practically all* sub-
scribed.”
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Opinion

IN CHANCERY OF NEW JERSEY

Between
Gardner Valve Manufacturing
Co,,
Complt,
and
John L. Halyburton, et al,,

Def1s.

Mr. Linton Satterthwaite and Mr. Robert H.
MccCarter for Complainant.
Mr. Gilbert Collins for Defendant.

Stevens, V. C.

This is a bill to compel specific performance of
a contract to assign patents for straight way
valves. The defendant Halyburton invented them
in 1902. From that time on, he made efforts to in-
terest capitalists in their manufacture but with-
out success. In the fall of 1906 he was introduced
to Elsworth P. Baylor, a coal-dealer and merchant
in Hampton or Junction as it was then called, a
small town on the New Jersey Central R. R. about
fifty miles from New York. Baylor was eager to
have a factory built there and lent a ready ear to
Halyburton’s proposal that a company should be
organized with a view to there carrying on the
business. It was thought that if $100,000 could
be raised by a sale of preferred stock, that would
suffice to erect the building and commence opera-
tions.
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In October 1906 a company was incorporated
with an authorized capital of $300,000 divided in-
to 12,000 shares of which 4,000 were to be prefer-
red stock and 8,000 common. The plan, for it
hardly rose to the dignity of an agreement, was
for Baylor to procure subscriptions to the amount
of $20,000 and for Halyburton to procure them to
the amount of $80,000. Halyburton was to trans-
fer to the company his patents, when issued, and
receive therefor the common stock ($200,000). The
original subscribers to the organization stock
were Halyburton, Baylor and a figure head, Bur-
rell. These were also the first directors. Although
they made considerable effort, neither Baylor nor
Halyburton was able to procure any subscriptions.
This is not surprising, for the patents had not as
yet been issued and no practical demonstration of
the merits of the invention had been made. Bay-
lor however had so much confidence in the ulti-
mate success! of the enterprise, that by January,
1909 he had advanced to the company to pay cur-
rent expenses $3,200. Nearly all this money was
received by Halyburton, for esalary, to enable him
to maintain himself while engaged in bringing his
invention to the notice of the public. He had no
money of his own. -

Up to the fall of 1908 nothing had been accom-
plished and Baylor, evidently; had become anxi-
ous to get security for what he had put in. At a
meeting held on January 30, 1909, the board of
directors, then consisting of Baylor, Halyburton
and Transue, authorized an issue to him of 128
shares of the preferred stock, for the money he
md advanced. At the same meeting there was
taken the action on which this suit is based. . |
fiuote from the minutes.

10
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“The secretary then presented the fol-
lowing communication received from John
Halyburton: ‘to the Board of Directors of
the Gardner Valve Manufacturing Co., Gen-
tlemen, | have pending applications for let-
ters patent of the United States upon a new
and novel invention for straight way val-

& ‘I hereby agree that if you will issue to
me 7,996 shares of your common capital
stock, I will sell and assign to you such ap-
plications and the letters patent when
granted and also all improvements | may
hereatfer make thereon.

“ *Jan. 30th/09.
“ “Very truly yours,

“ ‘JOHN L. HALYBURTON.,|

“ On motion of Frank Transue (who had
been substituted in the board for Burrell)
the proposition of John L. Halyburton was
accepted and the secretary directed to no-
tify him that when the actual assignments
covering all patents issued <ind applied
for at the date of this meeting were
made to the corporation, there would be is-
sued to him or such person as he might nom-
inate common capital stock of this company
amounting to 7,996 shares.”

Upon the strength of this action Baylor ad-
vanced to the company $2,000, in addition to the
3,200 already advanced. This went partly to Haly-
burton as salary and partly to pay for a catalogue
and some valve-s then being made under Halybur-
ton’s direction by others. Halyburton, at or
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shortly after this time, secured from Transue, who
had become president, and from one or two other
acquaintances about $3,000 more. No stock was
issued to these gentlemen and they now disclaim
any interest in the company by reason of what
they contributed. The only person other than Bay- jq
lor who seems to make any claim is the witness
Lepper, an engineer, who at the beginning gave a
little money and did some drafting.

The minute book does not record any meeting,
after that held in January 1909, until July 29,
1914, when it was resolved by Baylor and Flynn
(who had taken Transue’s place) that there be is-
sued 7,996 shares of the common stock to Halybur-
ton, the same to be delivered upon his executing an
assignment of his letters patent. What interest go
Flynn had in the company, (if any) does not ap-
pear. Evidently the action was taken with a view
to the commencement of a suit for the benefit of
Baylor and Lepper. The company, as far as ap-
pears, owed no debts. The only assets were the
patents, if their transfer could be compelled. In
case of dissolution, Baylor as a holder of prefer-
red stock would under the certificate of incorpora-
tion, be entitled to a preference in the distribution.

Halyburton had moved his family to Hampton,
in 1909, and remained there until the spring of
1911. Having, during that interval, failed to se-
yjjpe the needed capital, he began to make efforts
to start the manufacture elsewhere. At the begin-
ning, these efforts were known to and acquiesced
ip by Baylor. On Dec. 12,1912 without informing
r>aylor, Halyburton made an agreement with the
defendant, The American Car and Foundry Com-
pany by which he gave it *the exclusive right to 40
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manufacture, use and sell, and to be caused to be
manufactured, used and sold, articled devices em-
bodying his inventions\* The company, on its
part, agreed to equip at its Berwick, Pa. plant, a
department for the manufacture of valves and to

*0 take Halyburton into its employ for five years. It
1U has spent nearly $100,000 in carrying out this

on

agreement. Its vice-president, Mr. Dickerman,
says that he thinks the valve a good one. He tes-
tifies further that they have attempted to market
it in a small way with unsatisfactory results; that
they have scrapped valve parts that had cost them
ten or twelve thousand dollars; that they have
made very material improvements and that they
have now reached a point where they are about
ready to put it on the market.

Such in brief is the situation. The question is
whether the complainant is entitled to a specific
performance of HalyburtonXk accepted proposal.
This is resisted first, on the ground that the Court
will not enforce performance of a contract which
violates the policy of the statute (Sec. 49~of Cor-
poration Act) authorizing stock to be issued for
property purchased, to the amount of the value
thereof. Second, on the ground of laches.

In reply to the first objection complainant con-
tends that the patents were worth $200,000 and
that, if not, the defense is not specifically set up in
the answer. If the contract be illegal the. Court
cannot give it effect. If it be “one, the enforce-
ment of which, would violate public policy,” said
Mr. Justice Dixon in Minzesheimer v. Doolittle,
15 Dick., 397, “the Court will not, for any delin-
guency of defendant” (in the matter of pleading)

4Q “ lend its assistance to such violation.”
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It is perfectly plain, on the evidence, that this
contract does mtk violate the policy of the Corpora-
tion Act. There is no proof, worthy of the name,
that the invention in its then stage of development
was worth $200,000. Lepper indeed testifies that
it was worth, in his opinion, $300,000 but the very
ground on which he bases it shows it to be worth-
less. Asked how he arrived at the amount, he
says, “Because it would easily make that much
money.” Now if anything is clear, it is that it
would not easily do so. Halyburton says that he
made the invention as early as 1902. For the
four years before the company was organized he
had been trying to interest capital on its behalf
and had failed. The company was formed in 1906
and for two years thereafter, devoting all his time
and energies to its perfection and to an endeavor,
with Baylor’s assistance, to procure subscriptions
to the capital stock, he accomplished nothing. The
first patent did not issue till Oct. 1908 and the sec-
ond until Oct. 1910. The resolution accepting
Halyburton’s proposal was passed in January
1909, and over two more years were consumed in
a further endeavor to put a few valves, made by
outsiders, on the market and to induce others to
take up their manufacture, but without success.
Finally Halyburton made his agreement with the
Car Company and even then the invention had not
reached a stage of development in which it became
practically remunerative. The, Car Company, af-
ter creating at great expense, a department for the
manufacture, was obliged to scrap valve parts that
had cost ten or twelve thousand dollars. Mr.
Dickerson says that with the very material im-
provements that they have made, he expects to be

iq
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able to market the valves, but has not as yet done
so. Halyburton assigned his patent rights in con-
sideration of a five years’ employment, first at a
salary of $250 per month and then on a commis-
sion equal to 1% Per cent of the net selling
price of all articles embodying his invention.

This statement shows how impossible it would
have been, on an honest valuation, to declare that
in 1909, in its then condition, the invention was
worth $200,000. In fact no declaration or valua-
tion of any sort was made or attempted. The di-
rectors did not go through the formality of resolv-
ing that it was worth that or any other sum; and
that they did not intend to give Halyburton stock
to that amount is apparent from the understand-
ing of all concerned that upon its issuance, he
would return half of it to the company’s treasury.
If this Court should enforce the contract, it would
do so against the statute and the course of decis-
ions. Volney v. Nixon, 2 Robb., 605; Easton Nat.
Bk. v. The American Brick {o., 4 Robb., 732; Ec-
quadorian Asso. v. Ecuador Co., 1 Buch.;757.

But even if the contract were legally enforce-
able, there have been such laches as would prevent
its enforcement. According to the terms it was en-
forceable immediately. Defendants argue that it
was conditioned upon the raising of $100,000, cash
capital. | doubt if the evidence sustains this con-
tention. | am strongly inclined to think that, as
Transue suggests in his letter of Oct. 25,1909, and
as Baylor testifies, the real reason why the resolu-
tion was passed was that Baylor wanted security
for his past advances and for the money he was
about to advance and that Halyburton was willing
to give it. The proposal having been made and ac-
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cepted, Baylor thought himself safe. He did not
want a formal transfer and a formal issue of stock
because, as he said in one of his letters, that would
have imposed upon the company the necessity of
paying a larger franchise tax. After the year
1910, both Halyburton and Baylor appear to have *
given up all hope of raising the necessary capital.
At that time the three directors were Baylor, the
treasurer, Transue the president and Halyburton.
Baylor and Transue knew that Halyburton had be-
gun to make an effort to establish a plant else-
where. Transue knew, before he broke with Bay-
lor, that Halyburton was negotiating with the Car
Company. Baylor did not know this, but he had
every reason to believe that he was still trying to
put his patent to account. Under these cireum-
stances it would seem that it was the duty of com-
plainant, iUit wished to insist upon its rights, to
have taken some action. It (and Baylor, Halybur-
ton and Transue were the company) must have
supposed that Halyburton was likely to do that
which would trench upon those rights and that
others might innocently be drawn into expending
money because of Halyburton’s apparent owner-
ship. The mental attitude of these two gentlemen
i's no doubt correctly depicted in the letters writ-
ten by Transue to Baylor at that time. In that of
Oct. 25, 1909 he says,

“| dont see what cause you have for
worriment as you are better protected than
any other person, in case there was a failure
and in the event of success you will get more
out of it than any one else. * * * | have noth-
ing to show for the amount of money | have
in it but | feel absolutely safe. We have 40
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our remedy, if anything goes wrong, and
Halyburton has everything to lose. The
patent rights, in my estimation, are very
valuable and would if offered for sale, bring
a great deal more than what you and | have
already put in the company. ’*
In another letter written subsequently he says,
“We are preferred stockholders” (in point of fact
no stock appears to have been issued to Transue)
“and as such come in ahead of him” (Halybur-
ton).

AN

“The agreement that he made to assign
those patent rights will hold him as he gets
common stock for it and would therefore, in
case of a failure or receivership, come in af-
ter us. *** am only saying this in the event
anything should happen and you are forced
to do something | think the best thing for
us is to say nothing about it to any ouisider
and let the matter drift along until such
time as he finds out that he can’t raise the
funds and asks for help.”

It is quite probable that the matter would have
“drifted” until now, had it not been for the agree-
ment made with the Car Company. This com-
pany unquestionably acted in good faith and with-

30 out actual knowledge of the accepted proposal. It
searched the record of assignments of patents and
found nothing; and it spent large sums of money
in making the invention practicable. The bill was
filed in September, 1914, nearly six years after the
right to demand the transfer had accrued. Bay-
lor says that after Halyburton left Hampton he
did not know where he was. He made some effort

40 to locate him. It is not pretended that Halybur-
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ton was in hiding and Transue knew where he
conld be found. | have no doubt, under the evi-
dence, that a painstaking effort on Baylor’ part
would have been attended with success. Without
reference to the question whether the inspection of
the Gardner Valve Company’s catalogue, stating
on its cover that it was the manufacturer (not the
assignee or sole licensee) of Halyburton valves
affected the Car Company with constructive no-
tice of the existence of the contract, it seems to
me that the fact that the complainant waited so
long (whether because Baylor did not wantto pay
a larger franchise tax or for other reasons) and
the further fact, that the Car Company has, in
good faith, spent so much money on the faith of
Halyburton’s representation that all previous ne-
gotiations with cithers had fallen through and that
he was free to Negotiate would make it highly in-
equitable now tg enforce a specific performance.
The amended |>ill prays in the alternative that in
case a specific performance be refused Halyburton
may be decreed to refund the money advanced to
him. The company paid Halyburton an agreed
msalary. It is not pretended that he was remise in
his endeavor to promote the company’s success.
He performed the service for which the money was
paid. On what principle then can he be decreed to
return it? He treated Baylor shabbily in not at
least tendering himself ready, at some future time,
if he could, to repay the whole or a part of the
money which he had received from him and which
had enabled him to live. But the venture was a
speculative one. It was so regarded by the four
other gentlemen who also gave their money.
There was no agreement to return it in case of
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Notice of Appeal

failure and consequently no legal ,ground upon
which a money decree can be based.

A true copy.
by ROBERT H. McCADAMS,
Clerk.

10
Notice of Appeal

IN CHANCERY OF NEW JERSEY

Between
Gardner Valve Manufacturing

Company, .
Complainant,

and On Bill etc.

20 John L. Halyburton and Amer-
ican Car & Foundry Com-

pany,
Defendants.

The complainant above named hereby appeals
from the whole and every part of the final decree
entered on the twenty-fourth day of May, 1916, m
the above stated cause, to the Court of Errors &

30 Appeals, in the last resort in all causes.
LINTON SATTERTHWAITE,

Solicitor of Complainant-Appellant.

ROBERT H. McCARTER,
Of counsel with complainant-appellant.

I conceive there is good ground for appeal in the
above cause.
ROBERT H. McCARTER,

40 Counsellor at Law.



323

Petition of Appeal

NEW JERSEY COURT OF ERRORS
AND APPEALS

Between

Gardner Valve Manufacturing
Company,
Complainant-Appellant,
and

John L. Halyburton and Amer-
ican Car & F oundry Com-

pany,
Defendants-Respondents.

The petition of Gardner Valve Manufacturing
Company, the appellant in the above stated cause,
respectfully shows that your petitioner finds itself
aggrieved by a final decree made in the Court of
Chancery by his Honor, Edwin Robert Walker,
Chancellor of New Jersey, bearing date the
twenty-fourth day of May, nineteen hundred and
sixteen, in a cause wherein the said Gardner Valve
Manufacturing Company was complainant, and
the said John L. Halyburton and American Car &

20

Foundry Company were defendants, in this re- 30

spect, to wit, that the said decree adjudges that
the bill of complaint should be and the same was
thereby dismissed with costs. And your petitioner
humbly appeals from the whole of the said decree,
upon the ground that the same is erroneous, for
that the said complainant should have been
awarded the relief sought by it in its original or
amended bill of complaint.

40
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Your petitioner, therefore, prays that the said
decree of the said chancellor may be in all re-
spects reversed, set aside and for nothing holden;
and that your petitioner may have such relief in
the premises’ as to this Honorable Court shall seem
meet t

LINTON SATTERTHWAITE,
Solicitor of Complainant-Appellant.
.ROBERT H. McCARTER,
Of counsel with Complainant-Appellant.

[Common answer in appeal.]
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' On .Appeal

Between from De%Fr)ee in
Gardner Valve Manufac- Chancery.

Turing Company,
Complainant-Appellant,
BRIEF FOR
AD APPELLANT.

John L. Halyburton, and
American Car & Foundry

Company,
Defendants-Respondents.

This is an appeal from a final decree advised by
Vice Chancellor Stevens, dismissing a bill filed by
the Gardner Valve Manufacturing Company, a cor-
poration organized in this State by certificate dated
October tenth, nineteen hundred and six, and filed
with the Secretary of State, October thirteenth, nine-
teenhundred and six, seeking to compel the perform-
ance by the defendant, Halyburton, of an agreement
dated January thirtieth, Nineteen hundred and nine,
which he made with the company, and which reads
as follows:

“To the Board of Directors of
The Gardner Valve Manufacturing Co.
Gentlemen.—

| have pending applications for letters patent
of the United States, upon a new and novel in-
vention for straight way valves.

***E»«<H» L S»W
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| hereby agree that if you will issue to me
7,996 shares of your common capital stock, 1 will
sell and assign to you such applications and the
letters patent when granted, and also all im-
provements | may hereafter make thereon.
Very truly 3/ours,

ohn L. Halyburton.
Jan. 30th, 09.”

The evidence (p. 35) quotes from the minutes of the
company, to the effect that on the thirtieth day of
January, nineteen hundred and nine, a meeting of
the Directors was held, at which the proposition
embodied ill the above document was presented,
Mr. Halyburton having retired from the room, and
(p. 36) that on motion of Frank Transue the propo-
sition was accepted, and the Secretary directed to
notify him, Halyburton, “ that when the actual as-
signments covering all patents issued and applied
for at the date of this meeting was made to the
corporation, there would be issued to him or such
persons as he might nominate, common capital
stock of this company, amounting to 7,996 shares”.
Staples swears (p. 41) that he knows notice of the
company’s acceptance of this proposition was given
to Halyburton. Halyburton (p. 171, line 28) admits
he supposed the Directors had accepted his propo-
sition.

Halyburton, who signed the contract, and the
American Car & Foundry Company, are the defend-
ants to the bill. The latter is alleged to have ac-
quired some unknown interest in the patents from
Halyburton, but it is charged with having had no-
tice of the complainant’s rights before and at the
time of such acquisition. The prayer is for specific
performance of the agreement,” and that the rights,
whatever they are, of the Car Company may be
subordinated to those of the complainant.

The facts and circumstances, about which there is
no dispute, leading up to the introduction of waly
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burton to his later associates in the complainant
company, are as follows:

Sometime in the month of August, 1916, Haly-
burton, Lepper (who seems to have been acquainted
with Halyburton since about 1898), a man named
Woodward, and possibly others, came to Hampton
to inspect a proposed site for a factory. Halyburton
(p. 175) invented his valve for which the patents in
suit subsequently issued as early as 1902, but having
no means he sought to interest capital, and (p. 176)
while at Hampton, on about the 7th of August,
1906, he met Baylor and told him of his valve. The
visit at Hampton consumed the better part of the
day, Halyburton informing Baylor that it would
require one hundred thousand ($100,000) dollars to
build a plant and get things in shape to manufacture
the valve, and the parties seemed to have en-
thusiastically agreed among themselves to form a
company, Baylor agreeing with his friends to raise
twenty thousand ($20,000) dollars, if Halyburton
would raise the remaining eighty thousand ($80,000)
dollars. ~ Shortly afterwards, Halyburton wrote
Baylor a letter (p. 178) dated September 12th, 1906,
in which, after enlarging upon the value of his valve,
he said (p.,180), “ 1 want you to write me a letter
that | can show to people, saying what the people
down there are going to do for the new company.
Dont be afraid to name a stiff amount, as it will help
considerable.” Pursuant to this request, Baylor wrote
the desired letter, quoted on pagel51, in which, after
acknowledging the receipt of the letter just re-
ferred to and enlarging upon the availability of
Hampton as a factory site, he states, “ You will
be safe in figuring on myself and my friends
taking twenty thousand ($20,000.) dollars worth of
your preferred stock. | have talked with enough
of them to know just about what | can do. Just
as soon as | am positive you are able to handle your
end of it, 1 will collect it and deposit it in the First
National Bank of High Bridge, N. J.” This is the
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communication dated September 14th, 1906 (merely
a month before the organization of the company)
upon which the defendants place so much emphasis
as indicating that Baylor was expected to raise
twenty thousand ($20,000.) dollars capital. It is
evident that his promise in that regard was wholly
conditioned upon Halyburton’s raising his eighty
thousand ($80,000.) dollars. The letter seems to
have been what Halyburton desired, for (p. 181) on
September 19th, he writes to Baylor (p. 181, line 35):
“Your letter is all right, and was just what |
wanted. Anything of an encouraging nature you
have, send it along in the same shape, as it helps
considerable.”

Halyburton prepares and sends to Baylor a pros-
pectus of the proposed enterprise (Ex. D-3) which
in turn is transmitted by Baylor to Transue who
prepares the certificate of incorporation which is
offered in evidence and was signed by Halyburton,
Baylor and a man named Burrell, who acted for
Lepper. You will search in vain throughout this
certificate for any condition that the existence of
the company should be dependent upon the securing
of a site at Hampton, or the raising of any particular
sum of money, either by Baylor or Halyburton, and
we contend that the best evidence of the purposes
and objects of this company is found in its charter
and by-laws, and not in some mere scrap of paper
which one of its promotors prepares and sends to
another. After the company was incorporated, the
organization meeting was held, a board of directors
elected and officers chosen, and Halyburton was
supplied with cash for his expenses by weekly pay-
ments from either Baylor or Lepper, and set about
to raise the necessary capital to enable this com-
pany to build its plant and manufacture the valves.
An office was opened in New York in the name of
the company, letterheads were printed, and Haly-
burton, as general manager, undertook with more
or less energy, to raise the required capital, but wes



5

unsuccessful. After about two years, the office in
New York was abandoned, Halyburton moving
both it and his home to Hampton, where he estab-
lished, and thereafter maintained his business head-
quarters until March, 1911, when he disappeared.
Lepper advanced (p.86)five hundred and seventy-two
dollars and seventy-seven cents ($572.77) for which he
had receipts signed by the company. This was in
addition to other small sums due him for services
rendered and disbursements made for the benefit of
the Company. He was promised by Halyburton a
large block of stock for his services and activities
(p. 87, line 35). Baylor had advanced in August,
1908, two thousand two hundred and thirty-seven
dollars and fifty cents ($2,237.50), and as there was
no evidence of the ability of Halyburton to make
good his promises to raise the $80,000. he was de-
spondent. Lepper says (p. 87, line 37) that fre-
quently while he was making his advancements,
Halyburton not only promised him stock, but like-
wise agreed to transfer the patents to the company.
This was during the year 1908. Halyburton does
not deny this.

The theory of the defense as stated in the answer,
and attempted to be testified to by Halyburton, is
that the arrangement between these parties—what-
ever that arrangement was—was on condition that
Baylor should raise the twenty thousand ($20,000.)
dollars capital, and the contention is that as he
never did this, the whole thing falls to the ground.

Our position is that Baylor undoubtedly, at the
organization of this company, undertook to be re-
sponsible for twenty thousand ($20,000.) dollars
cash capital, providing Halyburton would raise the
other eighty thousand ($80,000.) dollars, as shown
by the letter above quoted, all of which was to be
applied to the erection of a factory. Baylor, who
is accustomed to make his promises good, stipulated
that he would put the money upfin the High Bridge
Bank as soon as Halyburton made good on his
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quota. It is somewhat amusing to observe the
difficulty with which counsel is able to persuade
Halyburton into testifying upon this matter. He
says (p. 158) it was verbally understood, about
the time that the company was formed “that as
soon as we raised one hundred thousand ($100,-
000) dollars in cash for building and equipping a
plant, at that time, I would sign over my patents
to the company, when they issued to me one hun-
dred thousand ($100,000) dollars of common stock
personally”. The Court’s attention is directed
to pages 159, 160, as an indication of the way
counsel dragged the testimony from the lips of
Halyburton.

Of course, the minutes contained no resolution or
anything to warrant any such verbal understanding
as counsel was able to elicit from the lips of Haly-
burton. On pages 190 and 191 Halyburton concedes
that the verbal understanding, to which he referred
in his testimony (just quoted) was had in 1906.

Transue seeks to corroborate Halyburton, and
while he concedes that (pp. 216, 217 and 218) he did
did not see either Baylor or Halyburton previous to
the organizing meeting, and of course until after
he had prepared the charter, he nevertheless testi-
fied against our objection that at the organization
meeting (p. 218, line 36) ways and means of rais-
ing the money and of locating a factory at Hampton
were discussed, and that Baylor expressed himself
as primarily responsible for the securing of certain
subscriptions and turning over the factory site.
His statement, however, is (p. 320) that two hun-
dred thousand ($300,000) dollars of stock (instead of
one hundred thousand ($100,000) dollars as testified
to by Halyburton) was to be issued to Halyburton
for his patent rights, of which Halyburton was to
donate to the treasury fifty thousand ($50,000) dol-
lars, so an important discrepancy exists between the
evidence of these two men. But the important thing
about it is, that assuming, which we deny, that this
evidence is competent—that a company isto be bound
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by the mere loose statements of some of its officers,
which in no way rise to the dignity of agreements,
and are, at the best, as testified to by Transue, mere
discussions of ways and means, and which accord-
ing to Halyburton, preceded the organization of the
company, the point is that this so-called agreement
or understanding or underlying condition was made
before or contemporaneously with the formation of
the company, and comprehended the raising of
money, one hundred thousand ($100,000) dollars,
eighty thousand ($80,000.) dollars by Halyburton and
twenty thousand ($20,000) dollars by Baylor, for the
purpose of securing a site in Hampton and building
thereon a manufacturing plant, the estimated cost of
which was one hundred thousand ($100,000) dollars.

Assuming, therefore, that at the organization of
this enterprise, there was such an expectation, the
proofs unqualifiedly establish the fact that about
August, 1908, when Lepper was disgusted and Bay-
lor discouraged at the total want of success of
Halyburton’s efforts to raise the necessary cash, a
new and entirely distinct arrangement was made at
the suggestion of Halyburton, to the effect that the
project of building a plant should be, temporarily at
least, abandoned because of his apparent inability
to raise the necessary capital, without being able to
demonstrate the merchantability and practicability
of the valve, and hence the plan was adopted that
Baylor would advance two thousand ($2,0<)0) dollars,
Transue five hundred ($500.) dollars and Halyburton,
through his brother-in-law, would raise five hundred
($600.) dollars, making three thousand ($3,000.) dol-
lars in all, which would suffice to pay for a cata-
logue and the necessary cost of the manufacture by
outsiders, of valves which could be sold, and the
company reap the difference between the cost and
the selling price. This proposition was accepted by
Baylor, expressly upon the condition that Haly-
burton would assign his patents to the company,
which Halyburton agreed to do, whereupon Baylor
renewed his advancements, till they finally reached
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the promised two thousand ($2,000.) dollars more.
Transue put up nearly fifteen hundred ($1500.) dollars
and characteristically Halyburton’s brother-in-law

failed to come to the front.
See Baylor’s evidence, pp. 54 and 55.
See Staples’ evidence, pp. 114, 115 and 116.

See also the important letters from Halyburton to
Lepper dated respectively October 4th and Novem-
ber 11th, 1908, and found on pages 95 to 97 of the
State of the Case.

Lepper had been complaining of the unsatisfactory
condition of affairs to Halyburton, and the latter
writes him (p. 96):

“Just now, however, | have a little to write
about. There was no show of getting the
money for a plant, or of domgi anything else
that required money. So as a last resort | am
trying to bring about something like this, |
have talked it over with Baylor and Transue
and | think they will do it.

They are to put up sufficient money along
with ‘my brother-in law to pay for drawings,
pattern and catalogue of aline of high pressand
steel valves. | am to do all the work at present
in connection with the business. After the
catalogue is cor_nPIete I will get orders and have
the valves built outside; we furnish' draw-
ings and patterns, and the parties who make
the valves at a specified price, bill them direct
to the parties the% are for; we receive the dif-
ference between the selling %I’ICG and the price
of manufacture. If | can show that we can
hold our own this way, Baylor and Transue
will raise the money for a plant next year.

Preferred stock certificates will be “issued to
them for this money, and the half share of
common that goes with it. At the same time,
preferred stock will be issued for the cash you
put in, and common for services rendered as you
figured it out. One of my patents has been
granted and will issue next month. When I
assign this patent to the company, | receive
common stock for it. The idea is not to issue
any more stock than what is necessary at pres-
ent to run the business, so as to keep down the
tax.”
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On November It (p. 97), they seemed to have
proceeded with the new plan, for Halyburton
writes to Lepper “We are making headway with
the valve business; | am having a seven inch steel
valve for superheated steam built at Chester * * *
| have been busy getting out a catalogue and it goes
to the printer tomorrow. * * * We will issue
the stock at the first of the year and | can then in-
vite you to pay us a visit. | have taken a house
here and we move the first of December.”

The evidence of Mr. Staples (pp. 114, 115 and 116)
is directly corroborative of this, he having overheard
a conversation between Halyburton and Baylor in
the early autumn of 1908, to the effect that if the
three thousand ($3000.) dollars were raised, a cata-
logue could be produced, and the project of manu-
facturing postponed, until valves could be procured
to be manufactured and sold and their success thereby
demonstrated.

Moreover, Transue himself testifies to the same
effect. On pages 224, 225, 241, 242 and 243, he swears
that Halyburton told him that he and Baylor had
concluded that it was important to raise three thou-
sand ($3000.) dollars for the purpose of getting out
a catalogue, and having some valves manufactured,
instead of further delaying until the company could
get funds to manufacture itself, and that he assented
to this, agreeing to put up two thousand ($2,000.)
dollars. Halyburton was to put up, through his
brother-in-law, five hundred ($500.) dollars and Bay-
lor two thousand ($2,000.) dollars.

In view of Halyburton’s letters, it was impossible
for him to testify otherwise than he did on pages
184 to 187, to the effect that it was necessary to
have one hundred thousand ($100,000) dollars cash
capital before a factory could be built and the com-
pany do its owu manufacturing. He had had a
talk in 1908 to the effect that the difficulty in raising
the capital arose from the fact “ that as yet we
have no valves manufactured, but that if we could
get them and a catalogue, and therefore demonstrate
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the practicability of the valves, the capital could
then be raised And that after this talk, he had
the valves manufactured outside.

There is, therefore, left no room for doubt about
this subject.  All four agreed to the modification of
the plan, and while Transue does not state that
part and parcel of the scheme was the prompt as-
signment by Halyburton of his patent to the com-
pany, the others, including Halyburton by his let-
ters above quoted, unite in that view.

The first thing that was done thereafter was the
production of the catalogue, Exhibit C-3, on the
outside cover of which appears—

“ Gardner Valve Manufacturing Co.
Halyburton Valves
Catalog 1909
Gardner Valve Manufacturing Company.”

and the first inside page reads—

“ Gardner Valve Manufacturing Co.
Hampton Junction,
New Jersey, U. S. A.
Manufacturers of
‘ Halyburton ’ ?tralght way valves
or

Power Plants, Manufacturing and general
Engineering purposes.”

All hands saw and used this catalogue which (Ex.
C-5) was in course of preparation between Septem-
ber 1st, 1908, and January 19th, 1909. It was ap-
parently completely ready for the printer by No-
vember 11th, 1908, for Halyburton in his letter of
that date to Lepper(p. 97), says:

“ | have been busy getting out a catalogue,
and it goes to the printer to-morrow. ‘I would
like to have had you on this job, as | think you
would have made a neater job of it; however, |
think it will be the slickest valve catalogue out.”

How, in view of this catalogue, Transue and
Halyburton can claim that it was not expected that
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the company should not control the patents, we fail
to understand. Halyburton’s letters to Lepper
speak of issuing the stock at the first of the year,
and another one says: “ When I assign the patents
to the company, | will receive common stock. The
idea is not to issue any more stock at present to run
the business, so as to keep down the tax.” It was
thus his idea apparently to postpone the actual
transfer of the patents till the first of the year.
Baylor testifies (p. 57, line 37) that he spoke to
Halyburton several times about, making good his
contract to sign the agreement, and he replied that
any time would do. Finally, on January 30th, 1909,
a meeting was held and the document in suit (Ex.
C-2) signed by Halyburton. The first of the year
referred to by Halyburton in his letter to Lepper
had come, and the time for the transfer of the pat-
ents had arrived, and so the resolution was passed
and the document signed.

The effort of the defense is, notwithstanding the
plain language of the agreement (Ex. C-2), to attach
to it a condition that the patents should only be
assigned when $100,000. were raised. The paper
(Ex. C-2) is a complete document in itself. It was
typewritten by Transue and corrected by Halybur-
ton, and it is most significant that neither one of
hem inserted the alleged condition—the most im-
portant feature in the transaction—in the document.

e contend that under well settled principles of
evidence, applicable, we believe, as well to courts of
equity as to courts of law, the interpolation of parol
evidence to impose a condition of this character is
legal. American Surety Co. v. Mason, 92 Atl.

ep. 939. 87 j Law} 290. jn case the very

°iut that the rule of Naumburg vs. Young, does

pr&en™he admission of parol evidence to show
din 6 contract was made upon some con-
' «°n’Jvas urged with great vigor and was the very
Point of the case.

no«< P supPos™£ the rule to be otherwise, it is im-
8l e to believe that such condition existed.
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There was indeed undoubtedly an expectation when
the company was originally organized that_there
should be one hundred thousand ($100,000) dollars
raised, of which Baylor was to contribute twenty
thousand ($20,000) dollars for the purpose of build-
ing a plant, and that when this was done Halybur-
ton was to assign his patents on receiving two un-
dred thousand ($200,000) dollars of stock

As we have seen, all hands agreed that that plan
would have to be postponed and the idea substituted
of raising three thousand ($3,000) dollars, publishing
a catalogue and procuring some outsiders to manu-
facture the valves, and Baylor only agreed to ad-
vance the two thousand ($2,000) dollars additional,
that the latter plan involved, upon the express con-
dition that the patents should be assigned to t e
company, and so the agreement (Ex.
signed. Halyburton admits (pp. 206, 207) that the
subject of his assigning the patents to the company
had been frequently adverted to between August,
1908, and the time the document was signed
Having signed the document, when asked why, it
there was this condition with reference to one hun-
dred thousand ($100,000) dollars he did not insist
upon its insertion in the document he replies (p. 20J,
line 24): “ Why 1 didn’t consider that had anything
to do with the assignment of the patents or the-one
hundred thousand ($100,000) dollars either; that wes
only what | thought.” Whereupon the court (p. 20,
line 28) interrupted: “ It was the very thing &
you were doing. Now you do not understand the
question. The question is, why in that documen
you did not state the whole matter as it was. ~ 1
is the question.” And the witness replies:
reason | didn’t state it, Mr. Transue drew that up,
and the rest was understood, just what it was in
tended for.” ) ] o,

If Transue did draw it up, the witness in
polated, the figures “ 7,996 to indicate the number
of shares, which would be one hundred and ninety
nine thousand nine hundred ($199,900) (par value
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being $25.) dollars. He was also careful enough to
interpolate the word *“ common” before the words
“ capital stock” and to affix the date.

If there was any such condition why did not
Halyburton mention it in his letters to Lepper of
October tth and November 11th, 1908?

The conclusion is inevitable that there was in
fact no such condition, and that the written docu-
ment expressed the whole contract.

Mr. Transue struggles in his evidence to inter-
polate this same condition. He does not directly
say there was any such condition, but seeks to give
the impression that it some how or other, underlay
the whole thing, and that as the alleged condition
had not been performed, the agreement to assign
should not be enforced, and he does swear
(p. 243) that he first heard of the idea that Haly-
hurton was to assign the patents, on the day of
the meeting of January, 1909, and that he pre-
pared C-2, as a friend of Baylor. He admits, how-
ever (p. 245), that upon his advice, Halyburton
withdrew from the meeting before corporate action
was taken thereon.

If Transue’s idea that some how or other, the
condition underlay the written agreement, how can
you reconcile his letter of October 25th, 1909,
quoted on page 252 to the effect that “ I have noth-
ing to show for the amount of money that I have, in
it, but | feel absolutely safe. We have our remedy
if anything goes wrong, and Halyburton has every-
thing to lose. The patent rights in my estimation
are very valuable and would, if offered for sale,
bring a great deal more than what you and | have
already put in the company ”. He conceded (p.
253) at the time of writing the letter, all the com-
pany had to rely on for his interest in the patents,
was Exhibit C-2, and he is a lawyer enough to ad-
mit (p. 246) that the effect of Exhibit C-2 was to
make the company the equitable owner of the pat’
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ents. How, if his theory be correct, could he have
written the letter (Ex. C-24, quoted on p. 254) which
letter Baylor swears, was written after March, 1911.
“| don’t think you have any reason to fear hut that
you will get all of your money eventually. We are
preferred stockholders, and as such come in ahead
of him. The agreement that he made to assign
those patent rights will hold him as he gets common
stock for it and would therefore, in case of a failure
or receivership, come in after us. * * * You
have paid in all the money you agreed to and so
have I, so the whole thing isup to him * * * _ ~
Transue admits (p. 248) at the time of writing this
letter, the company had no other evidence of the
title to the patents than Exhibit C-2.  Indeed, the
Vice Chancellor agreed with us upon this point.
His opinion (p. 318, line 30) says:

“ Defendants argue that it was conditioned
upon the rmsmg of $100,000, cash capital. |
doubt if the evidence sustains this contention.
I am strongly inclined to think that, as Transue
suggests in his letter of October 25,1909, and as
Baylor testifies, the real reason why the resolu-
tion was passed was that Baylor wanted secur-
ity lor his past advances, and for the money he
was about to advance and that Halyburton wes
willing to give it.”

We think, therefore, that there can be no ques-
tion that Exhibit C-2 expresses the intention of M.
Halyburton; that such intention thus evidenced wes
accepted by the company, by the resolution already
adverted to, and that under the principles of Har-
rigan v. Smith, 57 N. J. Eq. 636, and Dalzell v.
Duber Watch Co., 149 U. S. 315, the court will, un-
less some other reason supervenes, compel Haly-
burton to perform the agreement, the company, of
course, to transfer to him the 7,996 shares of stock.

The Vice Chancellor concluded that the bill should
be dismissed, first, upon the ground that the issue
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of little less than $200,000 of stock contracted for in
the agreement, in exchange for the patent rights,
was invalid as a gross overvaluation; and, secondly,
on account of the lapse of time. We will discuss
both of these matters, but before doing so the
court’s attention should be directed to the pleadings
by the defendants. Halyburton in his answer sets
up the supposed failure of the alleged condition to
supply the cash for the erection of a plant at Hamp-
ton, and also the fact that the plan had been aban-
doned. It is nowhere suggested, either in his an-
swer or his testimony, that the patents were and
are not fully worth the $199,900. of stock that the
contract provided should be paid for them.

The Answer of the American Car and Foundry
Company sets up the contract it made in December,
1912, with Halyburton, a copy of which contract
iappttached to his answer (Case, p. 17), and claims to
be a bona fide purchaser for value. It is entirely
silent, both as to the value of the patents, and as
to the lapse of time.

With respect to the first of these contentions,
namely, the over-valuation of the patents, the
court below concluded that the valuation was so ex-
cessive as to justify it in refusing to direct a per-
formance of the contract, although neither defend-
ant in his or its pleading relied upon any such over-
valuation, and neither has offered any proof in sup-
port of that idea. It is important, therefore, for
us to show that this conclusion of the Vice Chan-
cellor was erroneous, and we shall to that point now
address ourselves.
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The proposed issue of $199,900 of
stock for the patents and inventions
of Halyburton, instead of being ex-
cessive, was a fair equivalent of their
value.

We frankly admit that there was no resolution of

the directors, appraising the inventions to be fairly
worth the amount of the stock agreed to be issued
therefor. The Vice Chancellor (p. 318, line 16) desig-
nates a resolution of this character as *a formal-
ity”. The only practical effect of the absence of
such a resolution is to deprive the company of the
right to claim, under section 49 of the Corporation
Act, that the conclusion reached by the directors in
such a resolution can only be overcome by proof of
fraud.
* In the case of Holcombe v. Trenton White City
Co., 80 N. J. Eqg. 122, the present Chancellor speak-
ing upon this very subject said, referring to the ab-
sence of such a resolution:

_ “ But as the directors did not do that, and as
it now devolves upon the court to perform Jhe
duty which they neglected, the court will have
to exercise its judgment now as of the time
when they should have acted, in substitution
for the judgment that they should have
formed.”

The learned opinion of the Chancellor in that case
was adopted by this Court in 82 N. J. Eq. 364, and
is the last word upon the subject. We, therefore,
conclude that the court must investigate the subject
and determine whether or not, in the light of the
circumstances that then existed, the directors could
reasonably have concluded that the inventions were
worth the $199,900 of stock they agreed to pay for
them. The date of the ascertainment being January
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the value of the inventions at that time!

Halyburton swears that he made the invention
(p. 174, line 39):

“ Probabl¥ four to five years before | ever
made any of these valves connected with it”,

and that he invented the valve probably around
1902 (p. 175, line 12); that he had no capital of his
own, and he spent some time in interesting capital
in their manufacture, and carrying out that view he
met Baylorand Lepper, and subsequently formed the
complainant corporation. Only one patent was then
issued, that of October 27, 1908 (p. 23), and no ap-
plication for the second patent was made for four
months after the agreement and no patent issued
therefor until October 25, 1910, a year and nine
months after the agreement. No inventor can
make much headway with capital, particularly
when a $100,000 investment is required, until the
Government has given his invention the stamp of
its approval by the issuance of a patent. While
the agreement Halyburton made with the Car Com-
pany (Schedule A, p. 17) refers to both patents,
nevertheless the answer of the Car Company (p. 15)
sets up and relies wholly upon the later patent, for
which there was no application filed until May 4,
1909. The point we make is that while Halyburton
and those to whom he explains the merits of his
invention may, in forming the company to exploit
it, have had knowledge and information as to the
value of the inventions, no presumption can arise
nugatory to the correctness of such valuation, from
the failure to have interested capital (especially
when $100,000 is necessary) before the patent is ac-
tually issued. It seems to us, therefore, that in
considering the length of time after the making of
this agreement during which the failure to acquire
capital continued, the period anterior to the issu-
ance of the most valuable patent, namely, October
25, 1910, should be eliminated. Halyburton un-
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doubtedly believed in his invention. He testified to
that effect and swore to its utility on page 175.
Baylor, on page 46, spoke of the valve as having
very great value, and that it would develop into a
very valuable proposition. Lepper was an engineer
by practice, of large experience, whose mechanical
ability Halyburton relied upon (pp. 176, 189, 183)
and was the engineer of the company. He (p. 8)
looked over the entire working drawings, and con-
cluded

_“ That the Halyburton valves were about as
fine a set of valves as | ever came across ”,

and further concluded:

“ That the patents and designs that he had
were fully worth $300,000.”

and that (p. 85) he brought to the knowledge of M.
Baylor the views he entertained with reference to
the valves. On page 93 he says that the valves had
many features that were far superior to other makes.
Mr. Dickerman, the Vice President of the Oar Com-
pany, states (p. 110, line 30) that he regards the
valve as a good one. His Company thought enough
of it to create a special department in and about
which they have already invested upwards of
$100,000, in which they are to manufacture this
valve. Their catalogue (Ex. C-10) on page 10 con-
tains the following:

“ Description of Halyburton Valve

The Halyburton valve is the most perfectly
designed, from an Engineering ahd Mechanical
standpoint of any of the valves on the market
at the J)_resent time which are manufactured
and sold in Iar?e quantities. ) ]

The shape of the body is that which gives the
greatest strength with a given amount of mate-
rial and the distribution of metal has been most
carefully worked out to take care of the strains
due to expansion and contraction.

_The detail mechanism is of the most substan-
tial character: thoroughly reliable in operation
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and of a design which allows the gates to be
perfectly self-adjusting to their seats under
working conditions with a minimum amount of
friction. This is true to such an extent that
the pressure can be applied against either gate,
and while this pressure is on, the cover of the
valve can be removed and the Interior inspected.
The stems can also be removed and replaced
under this condition and the valve can be
changed from an Inside Screw Valve to an Out-
side Screw and Yoke Valve while in the line
and with the pressure still on.

This valve is the only one manufactured at
the present time which is tight against pressure
and not dependent upon pressure to make it
tight and is also the only valve which has re-
newable seats in fact and not in fancy. The
Bronze Faces on the Gates are rolled under
heavy pressure into a machined dovetail groove
and cannot he taken off or loosened except by
cutting the ring in two.”

Halyburton wrote Mr. Baylor under date of Sep-
tember 12, 1906 (p. 179, line 15):

“1 know | have_the greatest thing in the
valve business in this country.”

Transue (p. 298), writes Baylor under date of Oc-
tober 25, 1909:

“ The patent rights in my estimation are very
valuable.”

Indeed, we have already seen, that Mr. Lepper
concluded, and advised Halyburton and Baylor, be-
fore the agreement in question was made, that in
his opinion the patents were worth $300,000. He
says (p. 93) that they possessed many features
that are superior to other makes, and an earning
capacity that would warrant an investment of that
amount. No one contradicts a word of this evi-
ence. The Vice-Chancellor concludes that an issue
of a little less than $200,000 of stock for both in-
ventions and both patents, together with any im-
provements that Halyburton might make thereon
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IS excessive, because of the want of success that
Halyburton met with in raising the $100,000. cap-
ital, with which to build a plant where the valves
could be manufactured. We have already seen that
down to October, 1910- it would probably be diffi-
cult to interest capital to that extent, and after
that time success in raising capital for that pur-
pose depended very largely, if not wholly, upon
the personnel of the person who is seeking
to interest capital. The evidence in this case
does not make it hard to understand why
people in our cities, who are hard-headed and
skeptical concerning large investments, would be
slow to become interested in a project introduced
by Halyburton. In August, 1908, when the project
of interesting capital, for the purpose of building a
plant, was postponed because of Halyburton’s fail-
ure, up to that time, to secure $80,000., neither
patent had been issued; and the next year and one-
half was devoted by Halyburton, after procuring
the catalogue, to having valves manufactured by
outside parties, and they were so manufactured by
Eynan & Evans of Philadelphia (p. 199, line 10),
and the appointment of Osbourn & Robinson, of
Philadelphia, as selling agents for the company (p.
200, line 5. How many valves were so manu-
factured and disposed of by these agents does not
appear. Suffice it to say, that it was the undoubted
purpose and intention of the parties temporarily
to abandon the project of interesting capital in the
erection of a plant at Hampton or elsewhere, and
all hands, including Lepper, Transue and Baylor,
supposed that Halyburton was interesting himself
in that phase of the matter. In March, 1911, Haly-
burton left his family at Hampton, N. J., and Bay-
lor did not see him again, although he made several
efforts to do so, until June, 1911 (p. 61), when he
was told by Halyburton of some fruitless efforts he
had made to interest people in the building of a
plant at Pennington, but that he expected to have
some valves manufactured at Bristol. On page 77
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Baylor swears he completely lost sight of Haly-
burton from that interview until May, 1914, when
a Mr. Wademan told him of Halyburton’s where-
abouts. That in the meantime he had sent Mr.
Staples several times to Philadelphia to hunt him
up, and he, himself, had gone to Bristol (where
Halyburton had said there was to be manufactur-
ing undertaken) to find him. He further states
(p. 78) that he wrote a number of letters to Tran-
sue trying to locate Halyburton. This is confirmed
by Transue (p. 259). Transue further admits (p.
249) that while he was receiving these inquiries
from Baylor as to Halyburton’ whereabouts, and
was familiar therewith, he did not tell him; in fact,
he purposely refrained from telling him. On page
2l is a letter from Baylor to Transue in which he
says:

“1 am going to make another effort tomor-

row to locate Halyburton. He is certainly
keeping iu the shadé.”

On page 263 he writes:

1 don’t ima&ine you have any way of get-
ting a line on Halyburton. Do you know of
anyone in Philadelphia who knows anything
about him? I wish you would take that up.”

On page 272 Baylor states he had not the slightest
idea where Halyburton was, and on page 275 Sena-
tor George H. Large testifies that Mr. Baylor was
constantly trying, during 1911, 1912 and 1913, to
find out where Halyburton was. When he finally
did learn that Halyburton was somewhere in Penn-
sylvania manufacturing valves, he wrote, on the
13th of May, 1914 (Ex. C-Il), to Mr. Rooney in-
quiring where he was. Finally Mr. Wademan
(- 62) informed him that Halyburton was con-
nected with the Car Company, and Staples was im-
mediately sent there to investigate (p. 62). On
pages 117, 118 and 119 Staples describes his efforts,
and Baylor’s desire, during the years 1911, and 1912,
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but without success, to find Halyburton. When
the modified plan of having the valves manufac-
tured by outside parties was adopted, and for
that purpose the catalogue prepared, all of those
who were interested in the company knew that
Halyburton was making efforts in that direction
with several parties, but not one of them dreamt that
such efforts involved an abandonment of the com-
plainant’s rights in the result of such manufacture.
Hence, Baylor’s answer in the affirmative, on cross-
examination (p. 74), to the inquiry:

“You knew he was endeavoring to interest
ersons in his patent, and to erect a plant at
ennington and other places, you knew of it
did you? * * * The Pipe Concern in Phila-
delphia?”

must be compared and read in connection with his
direct testimony on page 61, where he says:

“Well, | told him that | understood he was
tryln% to get money to build a plant at Penning-
ton; he said that was all off, that the people
over there wouldn’t put up any more money,
or something of the sort; he told me he was try-
ing to raise money at Pennington to locate the
Flant there, and he couldn’t do an¥th|ng with
hose people over there, they wouldn’t put up
the money, but he now had 1t fixed up that, |
think the United States Pipe Company, or the
Standard Pipe Company of Philadelphia was
going to manufacture the valves at Bristol,
Pennsylvania.”

There is not a word in the evidence to indicate
that any of the persons interested in this enterprise
imagined that Halyburton’s efforts to procure the
valves to be manufactured by outside parties in-
volved anything more than what concededly had
been arranged to have done, and there is not the
slightest foundation for the claim of the defendants
that these efforts involved a disposal of the patents
to, and a manufacture of the valves by, other
concerns.



23

Some of the most successful and profitable inven-
tions have been slow to attract capital, and yet they
did have value. This is distinctively true of the
early days of the Bell Telephone, and one of the
greatest modern examples of industrial success—the
scheme of industrial insurance—as projected by the
late Senator Dryden, and constituting today his
monument in the Prudential Insurance Company of
America—limped around Newark for years, in vain
seeking a few thousand dollars with which to start
business. At a certain stage in the history of either
of these conspicuously successful enterprises, and
after long continued efforts to achieve success, the
learned Vice Chancellor, with equal force and logic,
might have judiciously declared the telephone or
the industrial insurance scheme to be without sub-
stantial commercial value, and that any considerable
valuation placed on it by the projectors of a com-
pany was wholly unwarranted, lacking in good
faith, and in contravention to the policy of our cor-
poration acts. But he would have been in error, as
we claim he was in this case.

In estimating the value of the patents and inven-
tions, with their improvements, we must put our-
selves in the position the directors were at the time
of the making of the contract, when Halyburton’s
personal peculiarities and inability to gratiate him-
self into the confidence of strangers, were unknown.
He had an invention which a reliable engineer
deemed to have a value of $100,000. in excess of the
amount of stock they determined to exchange for it.
No one has ventured to contradict this view. When,
finally, a concern having both the capital and techni-
ca knowledge to appreciate and exploit the valve*
namely, the American Car and Foundry Company,

ecame acquainted with it, its Vice President spent
nme months negotiating with Halyburton, and
naly entered into an agreement to pay a royalty

a would yield a handsome income, and that re-

<aned a preliminarT expenditure on its part of
I>100000? The trouble with the Vice Chancellor’s
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view is that he puts the cart before the horse, and,
disregarding the views that were entertained at the
time the bargain was made, undertakes today to
appraise the value of the inventions in the light of
the experience that has since intervened. This ex-
perience, due, as we have seen, to so many extrane-
ous elements, cannot be fairly considered. The ap-
praisal must be made as of the time, and in the
light, of what was fairly and legitimately believed
when the contract was made. The learned Vice
Chancellor does not, as a matter of fact, hold that
there could not have been an i“honest'valuation at
$200,000., because of facts known at the date of the
agreement. He bases his conclusion on facts since
disclosed, not on knowledge contemporaneous with
the event. His opinion clothes ex post facto knowl-
edge with the force and character of present day in-
formation, and seeks to hold the directors responsible
for not knowing in advance what he thinks he sees
in retrospect. Bad faith cannot be established by
such reasoning.

The cases in our courts which have set aside con-
tracts exchanging stock for patents are, without ex-
ception, cases where in the light of facts that then
appeared excessive over-valuation was found. No
one has yet questioned the right of a corporation to
issue an equivalent of stock for patents, whose prac-
tical value has not yet been demonstrated. In such
cases, to a certain extent, the future must be dis-
counted. Where an individual has paid a small
sum for a patent, and immediately has a corpora-
tion issue stock for many times that sum for the
same invention, we have room for the claim of
over-valuation, but that is not this situation.

In Volney v. Nixon, 2 Robb. 605, the decision wes
based on the conclusion of the court that at the
time of the contract to issue the stock, it had been
demonstrated by experience that the invention wes
not the equivalent in value of the stock issue, and
that there was and could be no * honest jndg-
ment”, that the .property was worth the amount;
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and in Easton Nat. Bank v. The American Brick
Co., 4 Robb. 732, the situation was practically the
same. In both of these cases the then present expe-
rience and facts justified but one conclusion, and
that was over-valuation.

In Ecquadorian Asso. v. Ecuador Co., 1 Buch.
757, the parties knew the value was not in the prop-
erty. This plainly appeared, and the mere fact that
the directors had not adjudged the value of the
stock, was referred to in the opinion as an addi-
tional reason for holding the transaction void, but
not as making it void.

In Donald v. American Smelting Co., 62 N. J.
Eg. 729, the court was protecting stockholders from
an issue of stock for property of obviously less value
than the stock; it was not declaring an agreement
to issue stock void, and against public policy, be-
cause events subsequently appearing, and experi-
ence subsequently had, was capable of the construc-
tion that the value was liberal.

As shown by the very recent case in this court of
McMahon v. Pneumatic Transit Co., 9% Atl. 999,
something more than surmise is necessary to set
aside a conclusion to issue stock for property. The
fact that the directors in this company voted to issue
the stock for the patents is primafacie evidence
that in their opinion the patents were at that time
fairly worth the issue. There is not any pretense of
fraud in the transaction. They dealt at arm’
length, and Halyburton by the request of Transue
left the room at the time the resolution was passed.
Each of the directors at the time had a high esti-
mate of the value of the inventions. If the state-
ments and actions of the Car and Foundry Com-

?any are to be believed, such conclusions were well
ounded.

Nor is there any foundation for the contention
that it was expected that Halyburton was to donate
to the treasury one-half, or any part, of the stock
provided to be issued to him under the agreement of
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January 30, 1909. The Vice Chancellor’s conclusion
to that effect (p. 318, line 20) is an error, and arises
from some loose statements made by one or two of
the witnesses with reference to the alleged condi-
tional agreement or understanding that existed at
the time the company was formed. For example,
on page 220, at line 30, Transue is speaking of the
original agreement at the time the company was
organized, and not of the contract of January 30,
1909, when he says $200,000 of the common stock
was to be issued to Mr. Halyburton for his patent
rights, and Mr. Halyburton was to donate $50,000 of
the common stock to the treasury. There was un-
doubtedly some agreement between Halyburton and
Lepper, by which the former was to divide some of
his common stock, when required, with Lepper, for
services that Lepper had furnished to Halyburton,
but that was a private matter between Lepper and
Halyburton. The preferred stock that Was issued
to Baylor for the moneys advanced by him has had
no common stock attached thereto, and you will
search in vain throughout this record for a word to
indicate that Halyburton agreed, at the time he
made the contract of January 30, 1909, to donate
any of the stock he was to acquire to the treasury of
the company.

We, therefore, confidently contend that the Vice
Chancellor was in error in his conclusion—based as it
was upon a misapprehension as to what had really
occurred in the intervening years, and not upon the
facts and knowledge that existed, and the parties
possessed, at the time the contract was made—that
the contract was so flagrantly based upon an over-
valuation as to be against public policy, and there-
fore should receive the condemnation of the court,
although no one, by pleading or testimony, sug-
gested the claim.
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The complainant is not barred by
its laches.

The contract is dated January 30, 1909.- It called
for an assignment of the patents when granted, and
all improvements to be thereafter made thereon.
The first patent was issued October 22,1908, and the
second October 25, 1910. If the patents were still
solely controlled by Halyburton we contend that,
under the circumstances of this case, a bill filed to
require such assignments, as was this one, in Sep-
tember, 1914, would have availed.

Baylor’s testimony to the effect (p. 74) that he re-
quested Halyburton to make the promised assign-
ment on several occasions, the last time being just
before Halyburton left Hampton in March, 1911, to
which Halyburton replied: “ We can do that most
any time”, is uncontradicted by Halyburton. Haly-
burton, on his part, was keeping Lepper quiet by
the statement in one of his letters (p. 96) to the effect
that the stock would be issued later, so that in the
meantime the company could save franchise taxes,
its purpose to manufacture being, as we have seen, for
the time being deferred. Another important element
isthe fact that Transue, the counsel of the company,
was in letter after letter (pp. 297-303) advising
inaction, and that the parties could safely rest
secure in their then position. Baylor, who relied
on Transue’s judgment, and confided in him as the
counsel of the company, can hardly be blamed for
inaction at this time. The situation is more favor-
able than existed in the case of Harrigan v. Smith.
5 N. J. Eq. 635 a case of very similar import.
There the agreement had been made to assign an
interest in a patent in the Spring of 1891, the bill
was not filed until January 16,1896, although in the
meantime the defendant had been constantly in the
City of Newark, where the complainant resided.
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The defense of laches was vigorously pleaded and
relied on, and the bill was dismissed by Vice Chan-
cellor Emery expressly upon that ground. This
Court, however, declined to apply that defense to
the claim for an assignment, stating (p. 641):

“ Mere lapse of time will not defeat a claim
of equitable ownership in a patent. In Clum
v. Brewer, ubi supra, the original agreement
was made in 1838, and Judge Curtis, in 1855,
said that the purchaser then had the right to
call for an assignment of even an extension of
th_eJ)atent, which he held was necessarily im-
plied in the sale of an interest in the invention.”

When we consider that Halyburton, from March,
1911, until December, 1912, was entirely out of
touch with both Lepper and Baylor, and that from
July, 1911, Transue, while in touch with Halybur-
ton, was pretending to the contrary to Baylor
(p. 231) and became so incensed at Baylor’s abuse'of
Halyburton that he destroyed all letters received
from Baylor after July or August, 1911 (p. 237), we
cannot but conclude that so far as Halyburton is
concerned this Court, following the precedent of
Tlarrigan v. Smith, supra, would and should direct
him, so far as he is able, to make good his contract,
and not prevent the complainant from getting such
relief upon the plea of laches, which is nowhere set
up, either by Halyburton or the Car and Foundry
Company, and which, as we understand it, must be
pleaded. Ruckman v. Decker, 23 N. J. Eq. 283.

Halyburton’s answer sets up but two defenses.
First, the alleged condition attached to the contract
to the effect that $100,000 capital should first be
obtained; which, as we have seen, he failed, in the
opinion of the Vice Chancellor, to have established;
and second, the claim that the contract, even if not
founded upon this condition, had been abandoned.
Against this theory of abandonment we advert to
the following facts: Baylor’s constant and persist-
ent efforts to ascertain Halyburton’s whereabouts
after June, 1911, and Lepper’s efforts in the same
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direction, including his hiring of detectives to trace
Halyburton. Vi, 1B

As we have already remarked, the efforts of Haly-
burton to procure the valves to be manufactured in
Philadelphia and Bristol, or elsewhere, are in no
way inconsistent with the right of the company to
own the patents, and itself to undertake the manu-
facture of the valves whenever supplied with suffici-
ent capital for that purpose.

Nor did Halyburton, himself, in any way consider
the project abandoned. The letters already quoted
from him, and written during the intervening
period, indicate the contrary, and a most important
fact is his securing Glassey, Looney and Crabbs as
preferred stockholders in the company on the original
scheme as late as the Fall of 1912 On page 129
Glassey swears he was paying up his subscriptions
for preferred stock to Halyburton until the latter
part of 1912. He procured (p. 185) from Haly-
burton, one of the catalogues, and the arrange-
ment that he and Looney were making with the
company was to become preferred stockholders in
amounts equal to their joint investment (p. 111).
It thus appears that, notwithstanding the fact that
Halyburton was, during the first nine months of
1912, in negotiation with the Car and Foundry
Company concerning the matter, he must have
intended to have accommodated these negotiations
with the rights of the complainant, because during
the same period and as late as the Fall of that year,
he actually received subscriptions amounting to
Eighteen hundred and seventy-five dollars, from
Glassey and Looney, for preferred stock in the com-
pany, upon the theory that the company was to
be the owner of the patents.

We think, therefore, that so far as Halyburton is
concerned, there is no trouble.

But it is claimed that the intervention of the
Car Company makes a difference in the situation.

This company’s answer, as we have seen, sets up
the agreement between Halyburton and it (Schedule
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A, p. 17) made the 12th of December, 1912, and
claims that it acquired its rights—whatever they
are—under this agreement bonafide and in ignor-
ance of the complainant’s alleged rights, and there-
fore claims to be a bona fide purchaser for value.
This is its sole defence. The only witness pro-
duced by the Company is Mr. Dickerman, its Vice-
President, who conducted all the negotiations with
Halyburton, extending over a period of seven or
eight months during the year 1912, He also signed
the agreement as Vice President on behalf of the
car company. It is uncontradicted that during his
negotiations he was and became possessed of the
complainant’s catalogue (p. 101), and became aware
that the complainant had some arrangement with
Halyburton, and that a company had been organ-
ized, with which Halyburton had some deal, with
the idea of manufacturing the valves. Notwith-
standing this information Dickerman contented
himself with Halyburton’s assurance that this deal
had been abandoned. The slightest precaution on
his part required him to have communicated with
the complainant, and ascertained if Halyburton’s
statements in that regard were true. Dickerman’
evidence, which should be read, shows that it was
this catalogue, and the name of the complainant
printed thereon, that lead him to inquire of Haly-
burton concerning the arrangements he had with
the complainant. This conversation produced in-
formation to Dickerman that it was his duty to
have followed up, and if he had inquired of the
company at Hampton, whose name and address
appeared on the catalogue, he would have found
the facts to be contrary to what Halyburton is
said to have represented, although Staples swears
(p. 120) that Halyburton told him he had told
the car company about the arrangement. The
provisions in the Federal statutes for recording
patents are like our statutes with reference to
recording deeds and mortgages, and a search there
is only available to bona fide purchasers without
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notice. The car company cannot, escape from
the evidence in this case, that before it spent a
dollar it knew of the catalogue, and of the fact
that the complainant had some arrangement
with Halyburton with reference to the patents,
but that it failed to follow up or pursue this infor-
mation, blindly accepting Halyburton’s false state-
ments with reference thereto (see Dickerman’s evi-
dence, pp. 101, 102, 103, 104, 105 and 106). Now we
insist, in view of the evidence of Dickerman, that
the Car and Foundry Company is directly chargeable
with knowledge of the relations of the complainant
to these valves, that the catalogue and the conver-
sation with Halyburton put Mr. Dickerman and the
Car and Foundry Company upon inquiry, and
charged them with the responsibility of ascertaining
the exact facts in reference to the matter.

In Haslet v. Stephany, 55 N. J. Eq. 68, 36 Atl.
198 Vice Chancellor Pitney says:

“ The general doctrine, that facts which are
sufficient to put a party upon inquiry are suffi-
cient to charge him with such knowledge as he
would have acquired by a proper inquiry in the
ordinary course of business, is, as | take it,
thoroughly established in this State.”

In Raritan Water Power Co. v. Veghte, 21 N. J.

Eq., at page 478 (Court of Errors and Appeals), the
o <hage 478 ( Ppeals)

An equitable estoppel will affect a subse-
quent purchaser to the same extent as his
grantor, when he has had actual notice of the
condition of things upon which it is based, or
when the circumstances are such as to_put him
upon inquiry to ascertain the facts. The cases
on this point are too numerous to cite; many
are collected in the note to LeNeve v. LeNeve,
4 Lead. Cas. in Eg. 127. (See also 2 Am. Lead,
“as. 770, 4th ed.) Notice is either actual or
constructive, and what amounts to constructive
,otlce depends much upon the facts in each
ase. The recent case of Hoy v. Bramhall in
ms court, 4 0. E. Green, 563, well adopts the
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general rule ‘that whatever puts a party upon
an inquiry amounts, in_judgment of law, to
notice, provided the mqmra/ became a du(t]y, asin
the case of Purchasers and creditors, and would
lead to the knowledge of the requisite fact by
the exercise of ordinary diligence and under-
standing.” That case also accepts the rule of
Wigram, Vice Chancellor, in Jones v. Smith,
1Hare, 43, that where the party has had actual
notice that the property was in fact charged,
encumbered, or In somé way affected, the court
has bound him with constructive notice of facts
and instruments to the knowledge of which he
would have been led by an inquiry after the
charge, encumbrance, oOr other circumstances
affecting the property, of which he had actual
notice; or, as stated in the notice to LeNeve v.
LeNeve, 2 Lead. Cas. in Eq. 160, gathered from
the cases there cited, ‘whatever is sufficient to
direct the attention of a purchaser to the prior
rlglhts and equities of third persons, and to en-
able him to ascertain their nature by |an|?/,
will operate as notice  And to show how far
this doctrine has been agglle_d, the case of Her-
vey V. Smith, 22 Beav. 299, is an illustration.”

In Hoy v. Bramhall, 4 C. E. Green, 563572
(Court of Errors and Appeals), Justice Depue says:

“In Jones v. Smith, 1 Hare, 43, Vice Chan-
cellor Wigram resolves the cases in which con+
structive notice is established, into two classes:
first, cases in which the party charged has hed
actual notice that the property in_dispute wes
in_ fact chalged, encumbered, or in some way
affected, and the court has thereupon bound
him with constructive notice of facts and in-
struments, to the knowledge of which he would
have been led by an inquiry after the charge,
encumbrance, or other circumstance affecting
the property, of which he had actual notice;
and, secondly, cases in which the court hes
been satisfied, from the evidence before )},
that the party charged had, designedly, ab-
stained from ‘inquiry, for the very purpose a
avoiding notice.”

In Gale v. Morris, 3 Stew. 285 (Court of Errors
and Appeals), cited by Justice Van Syckel in U k
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Steel Corporation v. Hodge, 64 N. J. Eqg. 815 %4
At'ld 1 (Court of Errors and Appeals), Justice Dixon
said:

“ The rule, so stated, has reference to those
facts which lie outside of the naotice itself, but
which would be learned by such inquiry as a
prudent man would make in consequence of
'he notice. If the partg notified make reason-
able investigation, he obtains actual knowledge
of these facts; if he choose not to make it, he'is
charged _constructively with knowledge of
them.. The rule merely prohibits him from
taking advantage of hisown imprudence to the
detriment of another.”

In Parker v. Parker, 56 Atl. Rep. 1094, V. C.
Grey said of the holder of a mortgage of prior legal
record lien, but to which an equitable lien was
claimed to be prior:

“ Mr. Allen apparently did not see fit to make
any inquiry upon the subject. Being put upon
warning, and having chosen not to make the
inquiry, he is charged constructively with
knowledge of those facts which a reasonable
investigation would have disclosed to him.”

In Ogden et al. v. Del. River & A. R. R. Co.
(Court of Errors and Appeals), 80N. J. Eg. 191, 83
Atl. 991, the Court says;

Whatever puts a party upon inquiry
amounts in judgment of law to notice provided
the inquiry becomes a duty, and would lead to
a k_nowle_d(t;e of the factS by the exercise of
ordinary intelligence and understanding.” /

he position of the Car and Foundry Company is
similar to that of the Iron Works Company in-Bar-
nett Foundry Company v. Iron Works C o 81 N. J.
T 412, and Mr. Dickerman, after receiving the
notice that he did, with reference to the interest of
the complainant in the patents, had no more right
0 ignore that information and shut his eyes to
urther inquiry, relying simply upon the records at
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Washington, than a proposed purchaser of real
estate, under the authorities above quoted, would
have been justified in relying on the record title
alone.

As this information was received by Mr. Dicker-
man during the negotiations and before he closed
his deal/ or spent a dollar, all steps taken by him
thereafter regardless of any duty arising by him or
his company were taken at their peril, and the plea
of a bonafide purchaser for value must fail.

In order to escape from the effect of this principle,
it is suggested that the complainant became aware
of Halyburton’s negotiations with the car company,
and should have made known its claim before the
latter invested its money in the project. This con-
tention is founded wholly and solely upon the fact
that after Transue—a clerk in the office of the
Secretary of State, and a counsellor at law in Tren-
ton—met Halyburton in Philadelphia the latter part
of 1912, and was told by Halyburton (pp. 169, 170):

“1 (Halyburton) had negotiations with the
American Car Foundry Company with the idea
of getting them to manufacture these valves for
me, and | thought it would go through.”

Transue replied that he hoped it would; Surely if
this was the information that was given Transue,
there was nothing in it to indicate that the American
Car and Foundry Company was to occupy any
other or different position than the other manu-
facturing companies did at Bristol and elsewhere,
who had been employed to make the valves.
Transue (pp. 226, 227), says:
“ In December, 1912, | received a telephone
call from Halyburton to meet him in Philadel-
hia at Hotel Walton, and there Mr. Halyburton
old me he closed the deal with the American
Car and Foundry Company at Berwick, Pa.”

so there is nothing in the information that Transue
received which indicated the making of the ar-
rangement that was actually made, and the conr

«gaBrampgnntbHHmHraHnmH i
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structive notice that is sought to be imposed upon
us, amounts to nothing. Transue admits™ that he
never told Baylor of his conversation with Halybur-
ton (p. 264). This information was acquired in De-
cember, 1912. More than a year previous thereto,
namely, August, 1911 (p. 239), Transue destroyed all
letters received from Baylor, because he was dis-
gusted with him and wanted to forget his connec-
tion with the company. In otherwords, for a year
previous to the time when Transue received the
meagre information he did, touching Baylor’s rela-
tions with the American Car & Foundry Company,
Transue had been hostile and inimical to Baylor and
the company, and so under the familiar principle
enunciated in

Barndes v. Trenton Gas Co., 12 C. E. Gr. 33,
an
M(iKay v. Hackensack Water Co., 11 Stew

when an agent’s interests are opposed to those of its
principal, the presumption is that he will not com-
municate his knowledge, but that he will conceal it.
And even if this hostility had not developed, under
the circumstances of this case, whatever knowledge
Transue received was not imputable to the com-
plainant.

We contend, however, most strenuously that the
complainant is in no wise bound by this conversat-
ion. True it is that Transue was at the time the
erresident of the complainant. He had, however, no
active duties, except to preside at the meetings.
he active work of the company, beside Halybur
tons efforts, was done by Mr. Baylor at the com-
pany s office in Hampton. Transue was a clerk in the
secretary of State’s office, and had at the time the con-
versation occurred become very friendly with Haly-
urton, and so disgusted with Baylor that he tore up
very letter the latter wrote him after August, 1911.

I . effort’ under the authorities, to bind the com-
plainant with the information casually obtained by
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Transue on the occasion of his special trip to Phila-
delphia, in response to a telephone from his friend
Halyburton, must inevitably fail. Transue at the
time was in no way engaged in the company’s busi-
ness, and the company is in no way bound by the
knowledge that Transue thus casually acquired, un-
less excluding Transue, it would obviously have
otherwise and through other channels arrived at fit.
Vulcan Detinning Co. v. American Can Co., 72N
J. Eq. 387. Transue admits (p. 264) that he never
told Baylor, or any one else, about the conversation,
although on April 28,1914,Baylor wrote him—"*Have
you heard anything of Halyburton, and do you
know his whereabouts? | wish you would let me
know ”. Halyburton admits (pp. 202, 203 and 204)
that he kept both Lepper and Baylor in ignorance of
his negotiations with the Foundry Company.
Whether, therefore, the information concerning
Halyburton’s negotiations with the Foundry Com-
pany be regarded as having been casually and not
officially obtained by Transue (Vulcan Detinning Co.
v. American Can Co., supra) or as received by him
at a time when he was not loyally acting with his
associates, but in opposition and hostility (Campbell
v. Perth Amboy Mutual Loan Ins. Co., 76 N. J. K.
347-355; Camden Safe Deposit Co. v. Lord, 67
Id. 489), the complainant is in no way chargeable
with it.

It is conceded that neither Baylor nor Lepper, al-
though they were making strenuous efforts to find
Halyburton and insist upon the company’s rights,
had the slightest idea that the negotiations with the
car company were under way until they were con
summated, and Mr. Wademan notified Baylor. This
was in May, 1914 (p. 76), and the bill in this case wes
filed in September then following.



37

Even if the Car Company should be
deemed to be innocent of the com-
plainant's rights, the complainant is
nevertheless entitled to a decree that
it be substituted for Halyburton in
his contract with the Car Company.

The exact nature of the interest acquired by the
Car Company in its agreement with Halyburton (p.
17) is perhaps difficult of definition. The drafts-
man of the Car Company’ answer evidently ap-
preciated this difficulty, for on page 16 he only ven-
tures to designate the rights acquired thereby as
“any interest in the letters patent This agree-
ment recites that Halyburton is the owner of cer-
tain patents. It recites that the Car Company,
though not then equipped for the manufacture of
these patents, is to obtain the equipment therefor,
and in consideration of the premises Halyburton
gives to the company the exclusive right to man-
ufacture, use and sell and to cause to be man-
ufactured, used and sold, articles and devices
embodying his inventions and also all inven-
tions and improvements covered or intended
to be covered by these letters patent and * by
any and all letters patent or application there-
for that shall hereafter be made, owned or
controlled by Halyburton ”. The contract pro-
vides for the employment of Halyburton by the
company for a period of five years from January 1st,
1913 There are, however, broad provisions in the
contract in favor of the company with reference to
the termination of the employment,—so as to put it
practically within the power of the company to dis-
continue his employment at will. The contract
provides that as long as Halyburton is employed by
the company, he shall receive no sum “ whether for
icenses, royalties, or otherwise soever ”. There are
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specific provisions with reference to this compensa-
tion during his employment for the first two years of
the contract. The provision—however, which is
probably effective now, is that he isto receive a com-
mission of 1-1/2 per cent, on the selling price of all

articles which contain the device or devices manufac-
tured under his patents. The contract also provides-
that should the company cease to manufacture his
articles, that its rights under the contract with
reference to the patents are to be reassigned to
Halyburton. The contract also provides that should
Halyburton’s employment be discontinued either at
or before the expiration of the five-year period, that
the company should nevertheless retain its exclusive
rights in the patent, but that Halyburton should
receive a commission of 1/2 per cent, upon the
celling price of all goods sold containing the devices
patented by him. It appears, therefore, plain that

the contract estimate of the value of his services is
1 per cent, on the selling price and the contract esti-
mate of the value of the royalties is 1/2 of 1 per cent,

upon the selling price. It will be noted that while the
right of the Car Company is exclusive, yet it may ke
ended at any time, and will not, necessarily, run for
the life of the patent. While undoubtedly it wes
held by the Supreme Court of the United States in
Waterman V. Mackenzie, 138 U. S. 252, that a con
veyance of the exclusive right to make, use arid <

for the life of the patent amounts to an assignment,

it has, on the other hand, been distinctly held that

msuch a right for a period less than the full life of the
patent amounts to a mere license.

In Moore, &c., Co. V. Cronk Hanger Co., 69 Fed
998, it was held that an exclusive right to make,
use and sell under Letters Patent throughout the
United States for a period of six years, with the
right upon the part of the Company granted the
right to terminate the license at any time, amounted
not to an assignment, but merely a license. Cox
<., said:

“ The license is not for the full term of the
patent, but six years only, a part of the consid-
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eration being the yearly payment in semi-an-
nual installments "of $3,000. 4as royalty or
license fees\ The complainants have the right
at any time to terminate said license. It is a
personal license merely.”

See, also, Still v. Reading, 9 Fed. 40, where it
was held that the exclusive right to use, make and
vend a new invention for a period of five years was
only a license and not an assignment.

It is perfectly obvious that so long as the Car
Company elects to enjoy the rights acquired under
the agreement it must pay, whether Halyburton be
employed by it or not, at least 1/2 per cent, royalty
upon the price of all goods sold containing the pat-
ented devicee. Why cannot the complainant be
substituted to Halyburton’s rights under this agree-
ment? He would be the principal beneficiary there-
under, because he would own the great majority of
the stock, and we therefore contend that the least
relief to which the complainant is entitled is a decree
that Halyburton be compelled to make good his
agreement with the complainant, and that it be
substituted so far as royalties are concerned for
Halyburton in his agreement with the Car Company.

It is, therefore, from every viewpoint, submitted
that the decree below should be reversed.
Respectfully submitted,

Linton Satterthwaite,
Robert H. McCarter,
Counsel for Appellant.

November Term, 1916.
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Gardner Valve Manufacturing
Company,
Complainant-Appellant,
On appeal
and >from Decree

in Chancery.
John L. Halyburton and A mer-
ican Car and Foundry Com-
pany,
Defendants-Respondents.

BRIEF FOR RESPONDENTS.

This controversy flows from an unsuccessful at-
empt by certain individuals to locate a manufac-
turing establishment in the Town of Hampton,
New Jersey, to engage in the manufacture of cer-
tain valves known as straight-way valves with re-
spect to which the defendant Halyburton has
secured two patents—one issued in 1908, and the
other in 1910.

In and before 1906 Halyburton had been work-
ing on a type of straight-way valve and was then
engaged in an effort to interest capital in its ex-
ploitation (p. 175). He was at that time without
tne necessary capital to build a plant and manu-
acture his valve, but eventually drifted to Hamp-

m«r T 1906rSey’ during the latter part of the sum-
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There he met Baylor, the leading witness for
the complainant and the moving factor behind this
suit, and they discussed the possibility of obtain-
ing the necessary capital for the erection of a plant
at Hampton (pp. 148-9). There can be no donbt
that the primary reason why Baylor became inter-
ested in this enterprise was to establish a plant in
his home town. That fact appears at various
places in his testimony (pp. 47; 51; 61 and 63).
At page 61 he testifies as to a conversation which
he said he had with Halybnrton in Philadelphia
in June, 1911, and says:

“1 told him I had no interest in a plant
at Bristol, that I went into this thing to get
the works at Hampton.”

This same fact appears, furthermore, repeatedly
throughout Baylor’s correspondence.
. From the outset and at all times thereafter, the
one great object of the activities of the parties wes
to interest capital for the plant at Hampton. It
was at that time agreed that the sum of $100,000
cash was necessary in order to provide sufficient
capital for the undertaking of this venture (p.
184). Of this sum Baylor undertook that he and
his friends at Hampton would raise $20,000, to be
collected by him and deposited in the First
National Bank of High Bridge, New Jersey (De-
fendants’ Exhibit 2, p. 151; Baylor’s testimony,
p. 72). Baylor never raised this sum of $20,000
(p. 73), nor was the $100,000 ever raised (p. 225).

This sum of $100,000.00 of working capital wes
to be obtained by the sale of preferred stock of
the corporation which they should organize for
the purpose of going into this business. From
the very outset it was Halyburton’s position that,
under no circumstances, would he transfer his
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patent to the corporation unless the necessary
working capital had been procured and paid in.

This fact is not only established by the great
preponderance of evidence, but is so obviously
what a man in Halyburton’s circumstances would
insist upon that, we submit, there can be no doubt
as to the fact that this condition not only existed
at the outset, but was never abandoned. Why
should Halyburton transfer his patent to an empty
shell of a corporation without the means to build
a plant and put the valve upon the market? What
useful purpose could be accomplished by so fruit-
less a transaction? The transfer, under such cir-
cumstances, would neither get Halyburton, or any
other person interested, any nearer to the object
desired to be obtained than if no transfer had
been made.

Following the preliminary discussions, the com-
plainant corporation was formed in the month of
October, 1906, in order to act as the vehicle
through which these parties hoped to attain their
purpose. A prospectus was prepared (Defend-
ants’ Exhibit 3, pp. 156-7) ; in which it is stated.

“For the purpose of raising $100,000.00
expeditiously, which will be required for
building and equipping the plant and also
for operating expense purchasers of pre-
ferred stock will be given one-half share of
common with each share of preferred pur-
chased.

This $100,000.00 after very careful con-
sideration is the amount required for plac-
ing the business on a paying basis.”

This was prepared by Halyburton and by him
sent to Baylor (p. 157) and Baylor mailed it to
Transue at Trenton (p. 216) and Transue there-

upon prepared the Certificate of Incorporation
of the Gardner Valve Company.
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Halyburton testified as to the verbal agreement:

“That as soon as we raised $100,000 in
cash for building and equipping a plant, at
that time | would sign over my own patents
to the company, when they issued to ne
$100,000 of common stock personally; the
understanding of course was that the whole
common stock----- 7 (p. 158).

And with respect to the balance of the common
stock issued to him

“ That was to go back into the treasury;
fifty thousand of it was to go as a bonus
with the preferred stock, and the other fifty
thousand was to be used in any way the
parties who subscribed the preferred stock
would see fit” (p. 158).

He further testified:

‘| said time and time again that | would
never assign those patents to the Gardner
Valve Manufacturing Company until ore
hundred thousand dollars cash was raised
and we were ready to start business; that
was understood by everybody that | ever
talked to about the subject” (p. 207).

Glassey, who advanced money for this enter-
prise in precisely the same manner as Baylor, tes-
tified :

“If he succeeded in raising this one hun-
dred thousand dollars, and they would start
that plant, |1 was to get sufficient preferred
stock to equal the amount of money that |
gave to him; if they did not succeed in rais-
ing this one hundred thousand dollars why
the thing was off; | took my chances with



that idea, and gave him the money’ (p.
128).

And further with respect to his conversations
with Halyburton in 1911 and 1912:

“Q Hid he tell yon that the Gardner
Valve Manufacturing Company owned the
patents! He <1id, didﬂT he!;’

A. He didnt tell me the Gardner Valve
Manufacturing Company then owned the
patents.

Q. Did he tell you he had. agreed to as-
sign them to them! A. Yes, when this
hundred thousand dollars had been sub-
scribed” (p. 136).

See also his testimony at pages 145-6: 138-9:
142; 128.

Transue, who also advanced money in the same
manner as the others, testified as to what tran-
pired at the first meeting:

“At that meeting there was discussed
ways and means of raising the money and
of locating the factory at Hampton, and |
remember that Mr. Baylor expressed him-
self as being primarily responsible for two
things, one was to secure certain subscrip-
tions to stock at Hampton, and the other
was the turning over of the factory site,
which consisted of seven and a half acres,
about, to the company” (pp. 218-9).

“A. That proposition was discussed, of
raising one hundred thousand dollars.

Q. (By the Court.) Not what was dis-
cussed. What was agreed on! A. It was
agreed to raise one hundred thousand dol-
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lars by the sale of preferred stock, and to
locate the plant at Hampton” (p. 220).

“Q. Was there any condition in the
agreement, upon the transfer of the pat-
ents, for the common stock.

Mr. McCarter.—l object.
The Court.—What was said about
the patents ?

Q. What was said? A. That when the
hundred thousand was raised——

Q. Hundred thousand of what? A. Of
preferred stock was sold, Mr. Halyburton
would assign his patent rights to the cor-
poration and would receive two hundred
thousand dollars of common stock” (p.

221).

Counsel for appellant argue that the “‘existence
of the Company” was not dependent upon this
condition, and that the best evidence thereof is
to be found in the charter and By-Laws (p. 4).
We do not claim, and never have claimed, that the
existence of the Company was subject to such con-
dition. Our contention, which is supported by
uncontradicted evidence, is that the transfer c
the patents was to be made only upon such co-
dition.

Following the incorporation of this company,
Halyburton employed himself in endeavoring to
interest various parties and obtain the requisite
amount of capital (p. 183). As he had no money
of his own and as his efforts in this direction pre-
vented him from earning his livelihood by other
means (p. 204), he was put upon a small salary to
cover his living and traveling expenses, etc., whicj



was advanced at first principally by Baylor and
later by Transue, Glassey, Looney and others.
That such represents the nature of the transaction
there can be no doubt. Baylor has so testified
(pp. 50-51; 59, 66). This money so paid to Haly-
burton was paid simply in the speculative under-
taking of enabling him to devote his time to rais-
ing sufficient money to build a plant (pp. 51; 54).

At the outset we wish to call attention to the
fact that, notwithstanding that this corporation
was, in legal theory, a separate and distinct en-
tity, it did not act as such. It had no property,
engaged in no business, kept no books of account
and had no tangible existence of any kind, fv'liat
ever was done, in connection with the enterprise
in which it was hoped it would engage, is to be
found in the informal discussions and actions of
the parties interested. With the exception of a
single meeting at which some stock was issued to
Baylor and a resolution passed with respect to
the acceptance of the proposal contained in the
letter (Ex. C-2), drawn up at that meeting, no
corporate action of any kind, bearing on the issues
here involved, was ever had.

This is made the more apparent by the fact that
complainant was wholly unable to confine its proof
to acts of the corporation, as such. For example,
the bill alleges that the company paid certain sums
to Halyburton. The proof is that Baylor, from
time to time, put his hand in his pocket and handed
Halyburton various sums of money, or that he
drew his individual checks to pay certain bills,
both before and after the meeting of January’

There was not even a pretense of having
his money pass through a corporate channel. The
ooks in which the account was kept were Bay-
or s private hooks (pp. 98-99) and not the books

the corporation.
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Some time after the corporation was organized,
Halybnrton moved to Hampton and thereafter re-
sided there with his family until March, 1911. His
early efforts to raise capital had proved unavail-
ing and it evidently became apparent to the parties
some time during the latter part of 1908 that it
would be impossible to raise such a sum as was
required unless they had something tangible to
eshow to parties whom they were endeavoring to
interest. It was with this idea that they caused
the catalogue in evidence to be printed and a few
valves to be manufactured. Counsel for the com-
plainant evidently consider that these facts indi-
cate a change in the original understanding of the
parties and as indicating that the original arrange-
ment to secure the sum of $100,000 as working
capital was thereupon abandoned. No such infer-
ence is to be drawn from the facts; quite the con-
trary. The printing of the catalogue and the mak-
ing, installation and demonstration of the valve
under conditions of service were deemed necessary
as a further step in the effort to secure the neces
sary working capital. The parties had evidently
discovered that such a sum could not be obtained
simply by the expression of optimistic hopes.

As testified by Transue, Halyburton asked him
to advance some money “and by doing that we
would manufacture the valves and create a market
with a view of having some basis for raising the
money for the corporation” (p. 224).

In January, 1909, a meeting of the people inter-
ested in the corporation was held at Baylor’s
office. It was at this meeting that.preferred stock
was issued to Baylor in an amount equal to the
sums which he had advanced as salary to Haly-
burton up to that time and for various incidental
expenses incurred in the enterprise. It was at this
time that the letter in evidence was prepared which
is designated by the counsel for complainant as the
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contract. This document, however, is of the most
informal nature and in the form of a letter from
Halyburton to the company with endorsement of
acceptance by Baylor and Transue as individuals.
#Baylor has testified that he wanted such letter
since he had advanced money and wanted some
protection” (p. 56). Taken in its proper sense,
this is undoubtedly true. It does not, however,
justify the inference, which counsel for complain-
ant seek to draw, that this evidence of the agree-
ment which was then drawn up in Baylor’s office
was freed and discharged from the condition as to
the necessity of raising the $100,000 requisite cap-
ital. The agreement to transfer on this condition
constituted “protection.” What Baylor said at
that time is stated by Transue :

He said he felt that, and in the event of
Mr. Halyburton’s death there would be
nothing in writing to show that Mr. Haly-
burton had agreed to assign those patent
rights to the corporation, and that if he
died, and we went on and raised the money
or the money was raised, we wanted some-
thing to show his son Fred, who would
naturally have control of the patent rights.

Q. Halyburton’sson Fred? A. Yes; that
his father had agreed to assign these patent
rights” (pp. 222-3).

As a consequence of this expression by Baylor
e paper was prepared by Transue and taken to
ayburton, who had retired from the meeting

aL. PM 2 Werk In hiS room uPstairs_(p. 173),
and Hléﬁyburton’s s?gnature to ﬁ was obt(glnecz a?s

g?_wingugpnversation between

"Mm, as %egtified [)%}I ran
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“ Q. Did you draw it up then? A. Drew
it up right then, yes, sir.

By the Court:

Q. What did you do with it? A. Took it
to Mr. Halyburton.

Q. Why? A. For his signature.

Q. But I mean how did you come to take
it to Halyburton; anybody ask you to take
it to Halyburton? A. Yes, Mr. Baylor
asked me.

Q. What did you tell Halyburton? A1
told Mr. Halyburton that in the event of
his death Mr. Baylor was of the opinion
that there was nothing to—the corporation
would have nothing to show that he had
agreed to assign these patent rights, that
the money might he raised and nothing
would be in writing to show that Mr. Haly-
burton had ever agreed "o make the assign-
ment” (p. 223).

Halyburton’s testimony is precisely to the same
effect (pp. 166-7), and his signature to the docu-
ment was procured under circumstances expressly
negativing any idea that this condition, which
Halyburton deemed essential, was, in any respect,
changed.

Both Transue and Halyburton have testified
in the most positive manner that the condition,
requiring that the capital be raised before Haly-
burton should transfer his patent, was never
changed at this or any other time, and an arrange-
ment for the immediate transfer of the patent sul)
stituted therefor (pp. 242; 185-6; 190-1-2).

The Court will notice that Baylor has nowhere
testified that this condition was abandoned. He did
not deny that the reason for the execution of the
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documentwere dueto his apprehensions as to Haly-
burton’s health. Indeed his letters showed he had
fears of Halyburton’s death (p. 309, line 31; p. 304,
line 36). He did not deny that the conversations
above stated took place. All he has stated is that
he wanted to have some protection and Halyburton
agreed to sign the letter in evidence, which is in
no manner inconsistent with the continuance of
the arrangement which had always existed. The
suggestion that the idea of raising the sum of
$100,000 was abandoned and a new arrangement
made, is not to be found in the testimony of any
witness. It is merely evolved as matter of con-
jecture founded on more or less ambiguous state-
ments loosely made in a few letters later written
by Transue which could not change, even if they
professed to do so, the arrangement under which
Halyburton was induced to sign the document.

Baylor’s own letters are not consistent with the
theory that the condition was abandoned.

On February 10,1911, he wrote:

“1 merely told Halyburton that when he
once got down and out | would talk with
my friends and that | did not know what
they would do now but | could have inter-
ested them last fall under certain condi-
tions. That was all that | said. Of course
| dont know what he might of told you but
| did say that nothing would please me
more than getting out if I could d6 so whole.
In fact | have told him that many times in
the past two years. | dont believe that
any one if they look up John will ever give
him one hundred thousand to handle as he
may think best” (p. 306).

OnJuly I, 1911, he wrote:

“Mr. Chrystie says my promise to go out
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whole isnt worth anything. He says it
won’t cost me one cent to go with him to
some able attorney. We can raise the
money to carry ont this proposition. We
want a business and we want it here. The
more | look into it the plainer it seems to
me that we could go on raise the money
and bring Halyburton to time” (p. 311).

The Court will notice the significance of the
statement that it was only by raising the money
that they “ could bring Halyburton to time.”

OnJuly 2,1911, Baylor again wrote:

“That fellow got all out of me that he
could and then let me go to the devil, and
he will still do me out of the money if he
can. He has no use for anyone on earth.
| said I would go out if | could go out whole.
Don't you believe for a minute that I wpuld
go on the stand and swear to anything that
was not true. He told me that he wanted
me to stay in the other day and said he con-
sidered me a friend and said | would do
more for him than any one on earth. | wes
to raise $20,000 if they located the plant
here and that was practically all sub-
scribed” (p. 311).

The foregoing letters were written long after
the meeting of January, 1909, when Halyburton
signed the memorandum. Baylor was becoming
more and more apprehensive that the speculation
on which he had embarked would not meet with
success and that he might lose his money.
Throughout his constant complaints and his plan-
ning for a way to get his money back, however,
there was never a suggestion that there had been
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any change with respect to the condition of the
necessary capital being raised. On the contrary,
he repeatedly refers to this condition. Why
should he so refer to it if the condition had long
before been eliminated? It is simply impossible
for Baylor to have written what he did in the
years 1910 and 1911 if the plan involving the
necessity for raising the $100,000.00 had been
abandoned in January, 1909. That suggestion is
merely an afterthought owing its existence to the
necessities of this suit.

Counsel for appellant makes much of the
letters in evidence from Transue to Baylor (which
were written about the same time as, or prior to,
the dates of the foregoing letters from Baylor to
him) stating that they had their rights as pre-
ferred stockholders; that his agreement would
hold Halyburton; that he believed the patents to
be valuable ; and that, if Halyburton did not raise
the money, they had their remedy.

Referring to these letters, Transue testified:

“Q. What protection did you refer to
that Baylor had? A. If Mr. Baylor showed
that he could raise this hundred thousand

dollars, why he could always claim his
right* (p. 270).

That this was thoroughly understood by Baylor
1B s™own by his letters written during the same
period of time. The fundamental necessity of
raising this money is clearly shown to have always

een present in the mind of every person con-
nected with the venture.

Counsel for appellant endeavor to maintain
that the short letter (Exhibit C-2) necessarily em-
bodies all the terms and conditions of the agree -
ment and makes much of the fact that no mention
Is made in that letter of the condition that the
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sum of $100,000.00 would have to be raised before
the patent should be transferred.

Taking into consideration the facts surrounding
the signing of this letter, the informal manner in
which the parties dealt, and the fact that there
were obviously other elements of the oral ar-
rangement also left unprovided for, it is not re-
markable that there was no thought of inserting
the condition in the letter. That condition was
always present and so thoroughly understood
that the thought never occurred to Halyburton
that there could be any question about it (pp.
208-9).

The understanding of the parties at all times
was, further, that a portion of the common stock
which was to be in form issued to Halyburton for
the transfer of his patent was to be given as e
bonus to the subscribers to the preferred stock
(p. 220). If this instrument was intended to em-
body the entire arrangement between these indi-
viduals, why was not the matter of the disposal of
the common stock therein, or by some other writ-
ing, provided for? The reason is obvious. None
of the parties had any intention of giving to this
document such ultimate and final character as
that for which complainant’s counsel contend.

After this meeting of January, 1909, Halybur-
ton employed himself in the preparation of the
catalogue, getting one or two valves manufactured,
and in various efforts to interest parties to invest
money in this manufacturing enterprise. Finally
in March, 1911, the money raised for this purpose
had been spent and the lack of any success caused
him to abandon these efforts and he left Hamp
ton. He went to Philadelphia and thereafter to
Haddon Heights, making various efforts to inter-
est different parties in his patents. He negotiated
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with people at Pottstown, at Trenton Junction,
at Pennington, and at Chester (p. 226). Transue
told Baylor where he was (p. 249) and Baylor
admits that he at least knew of Halyburton’s ne-
gotiations at Pennington and with some Pipe Com-
pany of Philadelphia (p. 74). His counsel was
also informed of the negotiations with the Cloud
Pump Company at Singac Falls in December, 1911
(p. 266).

All of this was wholly inconsistent with the
Gardner Valve Company project. It is true that
it was hoped that some money might be realized
from some of these negotiations which could be
used to reimburse the parties who had lost money
m their efforts to locate a plant at Hampton, but
the essential feature is that they evidently con-
templated other disposal of the patents and the
manufacture of valves by other concerns.

All of these efforts proved fruitless, however.
Finally Halyburton met the American Car and
Foundry Company by responding to an adver-
tisement which that company had inserted in the

ron Age (p. 103), and succeeded in interesting it
m his valves. In December, 1912, the agreement
m evidence (pp. 17-23) was entered into, and the
tar Company created a department for the man-
ufacture of the valves.

Baylor has testified that after Halyburton left
Hampton he was thereafter unable to find him, ex-
cept that he saw Halyburton in Philadelphia in
June, 1911. He further stated that he sent his
clerk, Staples, to Philadelphia to locate Halybur-
ton, but Staples was unable to discover him.
there is also a statement by Lepper that at some
ime or other he employed a detective to find Haly-
ourton. He nowhere states however, when this
was done, nor is it disclosed what, if any, efforts
toe detective made. These attempts to give a
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somewhat sinister significance to the testimony
and to endeavor to create an impression that Haly-
bnrton “ disappeared” and was in hiding are com-
pletely shattered when the facts are examined.

The proof shows no attempt by Halybnrton to
conceal his future movements at the time he left
Hampton. Baylor knew where he was and knew
where he could be reached. He went to Phila-
delphia in June, 1911, and had a conversation with
Halyburton (p. 61). His letter to Transue, writ-
ten April 11, 1911, states:

““Don’t imagine you have heard anything
from Halyburton. It has now been three
weeks since you have seen or heard from
him. | am very much afraid he will land
up in some job somewhere and finally say
he is going to work them both together.
That will end it so far as he is concerned.
Of course he may have some new scheme in
mind, God only knows what and | dont
think he knows himself. He is stopping at
his brother-in-law’s, Martin Evoy, 2809
Diamond Street, Phila., and his telephone

1 call is 455 Diamond—-Bell phone” (p. 309).

And on June 9, 1911, Baylor wrote to Haly-
burton at 2809 Diamond street, Philadelphia, mak-
ing no complaint of any kind and no inquiries as
to Halyburton’s past or future movements (Ex.
D-5. p. 214).

On October 4, 1911, Baylor wrote to George R
Allen, evidently in reply to an inquiry received,
and informed Allen that he would be likely to find
Halyburton going to the offices of the West End
Trust Company or the Whitehall-Tatum Com-
pany, adding: “‘I think he visits the latter place
very often” (Ex. D-9; p. 233). It should be ret
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membered that the witness Glassey was the super-
intendent of one of the departments of the White-
hall-Tatum Company (p. 125).

Furthermore, in July, 1912, nearly a year and a
half after Halyburton left Hampton, Baylor wrote
to Transue asking him to obtain certain blue
prints. Transue replied asking Baylor to give
him Halyburton’s address, stating that the last
he had heard from Halyburton was at Haddon
Heights (p. 231). Baylor wrote Transue telling
him to address Halyburton at Haddon Heights
(pp. 230; 241). In August, 1912, Transue, in a
conversation with Baylor at Hampton, told him
that he had seen Halyburton in Philadelphia and
Halyburton had said he had been making garden
all summer at Haddon Heights (p. 232).

Grlassey has shown that during the years 1911
and 1912, after Halyburton left Hampton, he was
either in Philadelphia or, during the latter part
of this period, at Haddon Heights; and, while he
was in Philadelphia, he was to be found at the
places of which Baylor knew, viz.: where he lived
on Diamond street, at the West End Trust Com-
pany, or at the Whitehall-Tatum Company (pp.
131-2; 140-1; 144; 160-161).

Appellant asks the Court to draw the infer-
ence that Halyburton was hiding because Staples
did not happen to find him on the two occasions
when he visited Philadelphia, vaguely stated to
have been in the fall of 1911 and the spring of
1912. There is no proof that Staples inquired at
he residence of Halyburton’s brother-in-law,
where Baylor knew he lived. On the contrary,
staples’ testimony is that,he merely went to the
Nelson Valve Company and Eynon & Evans (p.
117). Stress is laid upon the fact that Halyburton
maintained no *“headquarters” in Philadelphia
where he could be reached (p. 141). Halyburton
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had no money and could not maintain “head-
quarters” other than his place of residence and
such fact must have been known to Baylor. Haly-
burton may have been temporarily out of the city
at the time Staples arrived. He was not advised
that Staples was coming and, therefore, why
should he locate himself at some particular place
upon some particular occasion of which he had no
notice, at the risk of the charge that he was secret-
ing himself?

Baylor’s pretended ignorance of Halyburton’
whereabouts during this period of time cannot
bear close inspection. It is possibly literally true
that Baylor could not have stated precisely where
Halyburton was at any given moment. But the
impression which is sought to be created for the
purpose of this case that Baylor could not have
found Halyburton, at any time he chose to make
an honest effort to find him, is wholly incorrect.

The proof shows that Halyburton’s family, dur-
ing all of this time, resided at Hampton—his wife
until August, 1912, and his son still resides there
(pp. 169; 122). Why did Baylor not inquire of
them where Halyburton was to be found. Baylor
kept track of Halyburton’s affairs to the extent
even of knowing that Halyburton had sent to his
wife for his spring coat (p. 308, line 14). Yetno
witness for complainant has testified that inquiry
was made of the members of Halyburton’s family
with the result of a refusal to give information,
or an evasive reply.

Why did he not write to Halyburton in care of
his brother-in-law, Martin Evoy, or in care of the
West End Trust Company? Why did he not write
Evoy asking for information? Why did he not
write to Glassey, or to the Whitehall-Tatum Com-
pany, or to Looney?

It is quite obvious that there were many ave-



19

nues open to Baylor of which he knew, but of
which he did not see fit to avail himself. As a
matter of fact, although he may have had some
idea of endeavoring to keep a secret watch on
Halyburton’s movements not known to Halybur-
ton, he never made any attempt to reach him or
&t into communication with him until the year
1914 after he learned that the American Car and
Foundry Company had taken up the manufacture
of Halyburton’s valves. Then, for the first time,
he availed himself of one of the avenues of com-
munication open to him and wrote to Mr. Looney,
which immediately resulted in his being informed
where Halyburton could be found. If he had any
honest desire of attempting to locate Halyburton
prior to that time, why did he not adopt the same
method of inquiry which brought immediate re-
sults the first time he attempted to use it?

Not only are these facts clearly shown from the
testimony and the documents in evidence, but
Baylor’s own letters to Transue during the period
m which they were preserved also show that Bay-
lor was keeping himself informed. It is true that
he would from time to time, ask Transue if he
knew what Halyburton was doing, but this would
seem to be, which is quite in keeping with Bay-
or s character as evidenced by his letters, merely
or the purpose of sounding out Transue and not
because he (Baylor) was ignorant of Halybur-
ton’s whereabouts or of the means to reach him,
tor he frequently stated that he could lay his hand

263) a® Uron any time he wanted him (p.

For example, on October 3, 1911, Baylor wrote
o lransue as follows:

“lam going to make another effort to-
morrow to locate Halyburton; he is cer-
tainly keeping in the shade” (p. 261).



20

This is one of the letters on which coun-
sel for complainant rely as showing that Baylor
was entirely ignorant of Halyburton’s where-
abouts after his * disappearance” and was writ-
ing to Transue for information.

Yet, on the next day (October 4, 1911), we find
Baylor writing to G. R. Allen, of Philadelphia, as
follows:

“You will be more apt to find Halybur-
ton going to the offices of the West End
Trust Co., or the Whitehall-Tatum Co. |
think he visits the latter place very often”
(p. 233).

Is it surprising that Transue did not believe
Baylor’s questions as to Halyburton’s where-
abouts were *“ bona fide” or made for the purpose
of obtaining information? (p. 263);

On May 9,1911, Baylor wrote Transue:

“1 learned to-day that Halyburton
walked into Pennington, a perfect stranger,
approached some people there, and told
them about his valves and patents, and
tried to interest them. They turned it over
to a party in their town that is connected
with the Pennington Post, and asked him
to look up-Halyburton’s reputation, habits,
etc., as well as the valuable patents he
claims to have.

This was last week, and they have not
gotten very far with the thing as yet
Halyburton stated that he had, or thought
he had, some Philadelphia people inter-
ested. This don’t look much like the Stams-
bach people of Philadelphia” (p. 310).

It is extremely unfortunate that Transue re-
tained none of Baylor’s letters after the follow-
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ing July for they would undoubtedly disclose, as
do the letters which have been preserved, much
that is contradictory of Baylor’s testimony.

It is not strange that Transue should have
finally become disgusted with the entire matter
and wanted to completely forget the entire Gard-
ner Valve Company venture (pp. 240; 269). He
was constantly pestered with letters from Baylor,
sometimes as many as four or five a day (p. 248),
which heaped maledictions upon Halyburton and
attacks upon his character, and it is small wonder
that the writings of this tempestuous individual
should have found the waste basket. Presumably,
also, Transue believed that his duties in the office
of the Secretary of State prevented him from de-
voting all his time to correspondence with Baylor.

Baylor’s letters further show his attitude at the
time when Halyburton left Hampton and there-
after. Hid he complain because Halyburton did
not come back, assign his patents to the Gardner
Valve Company and receive ,the $200,000.00 of
common stock as provided in Exhibit C-2, on which
this case is founded! He did not. On the con-
trary, he was through with Halyburton, never
wanted to see him again, and was only interested

m getting the money back he had lost in his spec-
ulation.

On November 26, 1910, he wrote:

“They are not all like J. L. H. | am
afraid the other business is slipping again.
He is one Hell of a man anyway. | want
to get something here if I can. | lost
Childs through him and 1 don’t want to
lose any more business. My only hope is
those- Pittsburgh people will put up the
money, take him and the whole damn thing

out there and give us our money” .
s g y” (pp
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On March 7,1911, lie wrote:

“1 am by no means snre that H. will be
able to close with those people. They have
plenty of money, if they want to go into the
deal. | have just reached the point that |
will be mighty glad to know of his getting
money out of some one and | will get out”

(p. 307).

There are many other similar statements in
Baylor’s letters showing that the original scheme
of having the Gardner Valve Company build a
plant and manufacture valves at Hampton, and
of which the arrangement to transfer the patent
formed a part, had been abandoned by 1911. Bay-
lor knew that Halyburton was endeavoring to dis-
pose of his patents elsewhere (p. 74), and, far
from objecting, he hoped that Halyburton would
succeed and would get money from which Baylor
hoped to get back what he had lost.

Further evidence of the fact that the original
plan was abandoned by all parties is, we submit,
to be found in the fact that the land, which was
designed as the site for the plant of the Gardner
Valve Company in the event that the scheme of
transferring the patents and manufacturing
valves thereunder should go through, was subse-
quently employed for other purposes.

On March 6,1911, Baylor wrote:

I would like you to go out if I do. | dont
want you to be too sure we are not going
on with something else here and take the
property. | feel I would be better off and
associated with better men which would be
better in every way” (pp. 306-7).



And again on March 30th, 1911:

“We will take care of the factory site at
Hampton too. It is useless for anyone to
try to do business with him” (p. 308).

It is thus apparent that Baylor considered the
use of the factory site for other purposes as in-
consistent with the carrying out of the Gardner
Valve Company venture. Unfortunately Baylor’s
letters were so voluminous that they could not be
read at the time of the trial. They would, we
think, have clearly shown the relevancy of the
proof offered of the fulfillment by Baylor of his
threat to transfer this factory site to another cor-
poration. This was excluded by the Court (p.
236). Although not, perhaps, conclusive, the fact
that Baylor procured the transfer of this factory
site, the use of which constituted a part of and
was bound up in the Gardner Company scheme, to

e Conservation Company, another corporation
m which he was interested, would seem to be per-
suasive evidence of abandonment, particularly
when considered with reference to the other facts
brought out in this case.

It is particularly significant that the majoritv of
persons who lost their money in this Gardner
valve Company undertaking have no com-
Pamt whatever to make. Six men advanced

oney,—aii m precisely the same manner and for
the same purpose. They are, Baylor, Lepper,
» | ®e,7Glassey, Looney and Crabbs. Of these
» vy, fayl°y and Lepper are instrumental in bring-
whltplS SSA other four have no sympathy
138 QV*oW h ™ and d° not comPlain (pp. 128-9;
P ss ble to bel]ig\S/eGih%?zsﬁéhlgghlﬁzg% thlet 1‘|§ctmi’f
any wrong had been done by Halyburton.
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When Baylor wrote to Looney, shortly before
the commencement of this suit, Mr. Looney re-
plied as follows:

‘iSo far as | understand the matter, your
risk was simply a speculative one, and was
of such a nature that Mr. Halyburton could
not be held personally responsible for any
loss you may have sustained. | have been
acquainted with Mr. Halyburton for over
twenty-seven years, and | have never known
him to do a dishonest or dishonorable act”
(pp. 162-3).

Messrs. Transue and Glassey have supplied the
only disinterested testimony given on disputed
questions. Indeed, it was more than disinterested,
for they were rather testifying against their in-
terest as any relief which the Court might give
to complainant would leave them with the same
claim to its benefit which Baylor or Lepper might
have.

Their testimony is not to be explained by rea-
son of any particular friendship for Halyburton.
On the contrary, Transue was an old friend of
Baylor (p. 216) and Halyburton was a stranger
to him (p. 239). Glassey’s relations with Haly-
burton were likewise rather of a business, and not
of a personal or social, nature (pp. 139, 135).

It is quite obvious from this record that this
Court would never have heard of a suit of this
character if the American Car and Foundry Com-
pany had not become involved. No bill in equity
for specific performance would ever have been
filed if Halyburton had met with continued fail-
ure in his efforts to interest other parties in his
valves. It is only after Baylor heard that Haly-
burton had become connected with a very large
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manufacturing concern that we find him dragging
forth this defunct corporation, holding the only
corporate meeting had after a lapse of five and
one-half years, and causing it to masquerade as
party complainant in this suit.

The American Car and Foundry Company
is a bona fide purchaser for value without

notice and the bill was properly dismissed
as to it.

Of course all the defenses which Halyburton
has, and which are hereafter considered in this
brief, are equally available to the Car Company.
If appellant has no equity against Halyburton,
a fortiori it has none against the Car Company.
At this time, therefore, we consider only the ques-
tion of the Car Company as a bona fide purchaser
tor value.

The contract between Halyburton and the Car
Company (Exhibit D-1) provides:

Halyburton agrees to, and does hereby,
give and grant unto Car Co. the exclusive
right to manufacture, use and sell and to
cause to be manufactured, used and sold,
articles and devices embodying the inven-
tions,’»etc. (p. 18).

The legal effect of these words is that of an
assigning Of the patents to the American Car
and Foundry Company.

In, Waterman vs. McKenzie, 138 U. S., 252 Mr
Justice Gekay, Said:
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“Whether a transfer of a particular right
or interest under a patent is an assignment
or a license does not depend upon the name
by which it calls itself, but upon the legal
effect of its provisions. For instance, a
grant of an exclusive right to make, use
and vend two patented machines within a
certain district is an assignment, and gives
the grantee the right to sue in his own name
for an infringement within the district, be-
cause the right, although limited to making,
using and vending two machines, excludes
all other persons, even the patentee, from
making, using or vending like machines
within the district.”

Waterman vs. McKenzie, on this proposition,
was expressly approved and followed in Macon
Knitting Co. vs. Leicester Mills, 65 N. J. Eq., 138
148-9.

In consideration for this assignment the Car
Company undertook (1) to pay to Halyburton a
stated amount of compensation, which at first was
to be the sum of $250.00 per month, from which
Halyburton was to pay certain expenses, and (2)
to equip its Berwick plant with a new department
for the manufacture of valves.

Under this contract the Car Company has not
only paid a very considerable sum of money to
Halyburton since the time of the making of this
agreement, but had also, up to the time of the
trial, expended the sum of $96,000.00 in the valve
department and had $8,000.00 more under appro-
priation. This money was spent for development
work, machinery, altering buildings, making pat-
terns, drawings, etc., and accumulating a stock of
valve parts, of which many had to be scrapped
(pp. 110; 112).

That what the Car Company obligated itself to
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do, arid did, constitutes a valuable consideration,
there can be no doubt.

Pomeroy, Equity Jurisprudence (3rd
Ed.), Sec. 747.

This valve department had not yet proved to
be profitable. A few valves had been sold in a
small way which met with unsatisfactory results.
Improvements were made, however, and the Car
Company was ready to market the valves and
hoped to put the department on its feet (p. 110).

As it is obvious that the Car Company cannot
be put in the position it occupied prior to the
making of this contract, and that the relief which
complainant seeks will necessarily render worth-
less the results of an expenditure of upwards of
$100,000.00 in cash, to say nothing of a vast
amount of time and labor lost, it is elementary
that complainant must show the clearest and most
compelling equity. It cannot request the Court to
exercise the extraordinary power of specific per-
formance after the lapse of many years upon evi-
dence giving rise to mere suspicion or conjecture,
or from which conflicting inferences may be
drawn. The evidence must be clear, unambiguous
and convincing to a high degree.

Of evidence that the Car Company knew of
Halyburton’s agreement of three years before
with the Gardner Valve Company, there is none,
but the positive evidence is to the contrary (pp.
104; 106). It is true that Baylor’s clerk, Staples,
assumed to say that Halyburton told him in 1914
that he (Halyburton) had mentioned the matter
to the Car Company in 1912. This is denied by
Halyburton (pp. 194-5), and the Court excluded
the evidence as to the Car Company as clearly hav-
ing no binding effect upon it (pp. 120; 274).

The evidence shows that the Car Company, be-
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made that investigation of the title to his patents
upon which the business world customarily relies.
It examined the records of the patent office and
found the title clear (p. 104).

Section 4898 of the U. S. Rev. St. provides that
all assignments, grants or conveyances of patents
shall be void as against subsequent bona fide pur-
chasers for a valuable consideration unless re-
corded in the Patent Office within three months
from the date thereof.

Referring to this statute, the Court said, in
Campbell vs. James, 18 Blatchf., 92, 106:

“He is a purchaser for valuable consid-
eration, without notice of any such out-
standing equitable claim to the patent, if
it exists. The law relating to patents re-
quires the title to the patent to be shown by
the records of the Patent Office, and he had
a right to rely upon the title there shown.”

In Littlefield vs. Perry, 88 U. S., 205, the Court
said:
“The record is intended for the'benefit
of the public. Bona fide purchasers look to
it for their protection.’9

And in Am., etc., Button Co. vs. Empire State
Nail Co., 47 Fed., 741, Judge B rown said:

“|If a party takes an assignment of any
interest which for any reason cannot be re-
corded, it is the same as if he had failed to
record one that might have been recorded.
The protection of the statute to subsequent
purchasers applies in both cases alike. If
it makes void a legal assignment of the
patent itself, much more, it may be urged,
should it be held to cover, by necessary im
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plication, a mere equitable transfer, as the
greater includes the less. The fact that the
complainant chose to take, and to rely on,
a merely equitable assignment, not capable
of being legally recorded, if such is the
fact, cannot deprive the statute of its in-
tended efficacy as a protection to the public
agaist prior unknown transfers.”

Appellant pins its faith solely to one circum-
stance in its claim that the Car Company cannot
occupy the position of a bona fide purchaser for
value without notice. This is that Dickerman, a
vice-president of the Car Company, saw the cata-
logue of the Gardner Valve Company (Ex. C-3;
p. 277), which these people had printed over three
years before, while he was negotiating with Haly-
burton in 1912; and they claim that such put the
Car Company upon inquiry and, in the absence
of such inquiry, it acted at its peril.

It will be noted that there is no statement in
this catalogue to the effect that the Gardner Valve
Company claimed any ownership or interest in
Halyburton’s patents. The catalogue merely re-
fers to the Gardner Company as the “manufac-
turer” of the valves. Dickerman formed his opin-
ion of the merit of the valve, not from this cata-

logue, but from the drawings shown in the pat-
ents (p. 102).

Before passing to the question as to whether
this single fact can be considered to have put the
Car Company upon inquiry, there is another,
though related, phase of the situation which re-
quires comment.

Halyburton was constantly negotiating with
various parties in the effort to interest them in his
valves. After he left Hampton he was openly
dealing with other manufacturing concerns, and



30

Baylor knew of at least some of these by his own
admissions. Note, therefore, what Baylor says
in his letters to Transue, written both a consider-
able period before, and after, Halybnrton left
Hampton.

On March 16, 1911 he wrote:

“1 believe he will do anybody on earth,
if he has an opportunity” (p. 307).

On November 26,1910:

“ My only hope is those Pittsburgh peo-
ple will put up the money, take him and the
whole damn thing out there and give us
our money” (pp. 305-6).

On July 2, 1911:

“That fellow got all out of me that he
could and then let me go to the devil, and
he will still do me out of the money if he
can” (p. 311).

On April 5, 1911:

“It looks to me as if he had been laying
his plans so if he failed to get the money,
he would simply walk off with the valves
and let us all go to thunder” (pp. 308-9).

These letters further show that Baylor, al-
though he believed Halyburton was about to * do”
other people out of their money, was nevertheless
hoping that such event would occur if it resulted
in him (Baylor) getting back the money he had
lost.

The special significance of these letters, how-
ever, is this: Believing, as he professed to be-
lieve as early as 1910, that Halyburton was ready
at any moment to throw him and the Gardner
Valve Company over, and believing that Haly-
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burton was likely to dispose of his patents to in-
nocent third parties, what right had Baylor or
this complainant to sit idly by and permit this
alleged wrong to be committed?

Under such circumstances it was imperative that
immediate steps be taken to put possible pur-
chasers upon their guard with respect to the claim
of the Gardner Valve Company. By ordinary
business usage, as well as the statutes relating
thereto, such notice is conveyed by the records of
the Patent Office.

Granting that the letter which Halyburton
signed (Ex. C-2) was not a recordable instrument,
the agreement gave appellant, under its theory
of this case, the right to compel a formal assign-
ment of the patents, which could be recorded, at
any time. Halyburton did not leave Hampton un-
til more than two years after the meeting of Jan-
uary 30, 1909. Appellant denies the existence
of any condition which could have prevented it
from obtaining such assignment at any time it
desired after January, 1909. What right had it
to neglect to exercise this right, perfect its title,
and thus render it impossible for innocent third
parties to become involved, which Baylor believed
was likely to occur?

The theory that one who is put upon inquiry is
chargeable with notice of what a reasonable in-
quiry would disclose is largely founded upon his
negligence in failing to make such inquiry.

Counsel for appellant would charge the Car

ompany with negligence because it did not dili-
gently follow up what could be, at most, the merest
shadow of a suspicion and they would visit
npon the Car Company a loss of more than one
hundred thousand dollars because thereof. But
w at is to be said about the gross negligence of

18 aPPeHant that made this situation pos-
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siblef If it had exercised the rights it claims to
have had the Car Company would have discovered
its claim of interest from the records and the situa-
tion found in this suit could never have arisen.
Does it lie in the mouths of these complaining par-
ties to so severely criticise the conduct of another,
whom they would have sustain a large loss, when
that loss would have been impossible had appellant
exercised any proper measure of diligence on its
part?

We submit that there was nothing in this cata-
logue which would put a person of ordinary dili
gence upon inquiry. We must place ourselves in
the position which Dickerman occupied at the time
when he was dealing with Halyburton—not in that
of one who has knowledge of facts which have been
testified to in this case.

Halyburton came to him, and Dickerman testi-
fies as to what he said:

“Well, he told me that he had attempted
to organize a company, and that he had been
unsuccessful, that the people had not raised
the money, and that he had been forced to
abandon the plan, and later on tried to
market the valves himself; then he had
another scheme bywhich he would get some-
one to manufacture and he would sell on
commission, and during this time he done a
large amount of experimental work, whiph
he told me he paid for” (p. 105).

It seems then that Halyburton at some time
showed him the catalogue. There was nothing
about that alone which was calculated to attract
the attention of a person having no knowledge of
any other circumstances tending to cast suspicion
upon the truth of Halyburton’s statements. It wes
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a mere printed pamphlet of date three years old,
issued by a company as the “manufacturer” of
the Halyburton valve. That company did not
profess to describe itself as the owner of, or hav-
ing any interest in, the patent which Halyburton
had obtained. Only one patent had been issued to
Halyburton at this time. The other was issued
October 25th, 1910. There was no reason for in-
ferring that an interest in the invention existed
simply because a concern manufactured the
artic_!e or had printed a small pamphlet describ-
ing it.

Halyburton had been negotiating with many
concerns. There was no reason why Dickerman
should view this Gardner Company in any differ-
ent light from the others, or single it out for the
purpose of special investigation, merely because
some small printing had been done. He had the
right to suppose that if any of these parties had
acquired any interest in Halyburton’s patents,
they would have protected themselves in the cus-
tomary manner and the records of the patent
office would disclose that fact.

There was not sufficient before him to arouse a
suspicion of the existence of a secret and unre-
corded agreement, much less to require that a par-
ticular investigation should be made.

in the leading case of Jones vs. Smth, 1 Hare,
43, Vice Chancellor Wigram said with respect to
the necessity of inquiry:

The proposition of law upon which the
second class of cases proceeds is, not that
the party charged had incautiously neglected
to make inquiries, but that he had design-
edly abstained from making such inquiries

or the purpose of avoiding knowledge a
purpose which, if proved, would clearly
show that he had a suspicion of the truth,



and a fraudulent determination not to learn
it. If, in short, there is not actual notice
that the property is in some way affected,
and no fraudulent turning away from a
knowledge of facts which the res gestae
would suggest to a prudent mind—if mere
want of caution as distinguished from
fraudulent and willful blindness is all that
can be imputed to a purchaser—then the
doctrine of constructive notice will not
apply; then the purchaser will in equity he
considered, as in fact he is, a bona fide pur-
chaser without notice.”’

Even assuming, however, that the facts had
been sufficient to put Dickerman upon inquiry,
there is still not enough to charge the Car Com-
pany with notice of the agreement evidenced by
Exhibit C-2, since it is bound only by such facts
as an inquiry, along the lines suggested by the
circumstances, would have revealed if it had been
made.

The rule is thus stated in 35 Cyc, 348:

“ A purchaser is not, however, chargeable
with notice of a fact, although a reasonable
inquiry on his part would disclose its ex-
istence, unless the law casts upon him the
duty of making such inquiry, and this duty
exists only when he has knowledge of facts
sufficient to excite such inquiry or which
would naturally and reasonably be calcu-
lated to awaken a suspicion of the exist-
ence of the main fact with notice of whic}
he is sought to be charged. No general
rule can well be laid down as to what will
or will not be sufficient to put the buyer
upon inquiry in any particular case, but



35

the facts and circumstances must be suffi-
cient to arouse the suspicion of an ordin-
arily prudent person, and the buyer is
chargeable with notice only of such facts as
by the use of ordinary care and diligence
he would probably have discovered.” .

Notice of claims of one kind or character will
not amount to notice of claims of another kind.

Wilson vs. Stewart, 69 Ala., 302.

_Ig Birdsail vs. Russell, 29 N. Y., 220, the Court
said:

“The rights of a purchaser are not to be
affected by constructive notice, unless it
clearly appear that the inquiry suggested
by the facts disclosed at the time of the
purchase would if fairly pursued result in
the discovery of the defect existing but hid-
den at the time.”’

This catalogue could have put in motion nothing
more than an inquiry as to whether, in fact, a
certain concern called the Gardner Valve Com-
pany was engaged in manufacturing the Halybur-
ton valve.

If, therefore, the Car Company had inquired
as to whether the Gardner Valve Company was
manufacturing the valves as the catalogue stated,
the fact would have appeared that it was not; that
it had no factory, and never had one, which woulrl
permit the manufacture of the valves; that it was
never in business, and never had been; and that
it had never in any manner manufactured any
vn ves. In other words, a reasonable inquiry as to
the facts purporting to be shown by the catalogue
would have shown that the representation of the
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was wholly false and untrue.

After those facts had developed the necessity of
inquiring would have been exhausted. On those
facts the Car Company could very well have as-
sumed that either no arrangement had ever been
made whereby the Gardner Company was to man-
ufacture the Halyburton valves, or, if any such
arrangement had been made, it had been aban-
doned. They would have found, as Dickerman
said he understood, a “ dead horse” (p. 107).

The claim that this catalogue alone deprived the
purchase of the Car Company of a bona fide char-
acter is merely an attempt to magnify, out of all
proportion, the significance of a slight and trivial
incident. If matters of such kind could be per-
mitted to upset dealings in the business world, the
safety of contract would be largely impaired.

The Car Company was, in fact and substance
an honest purchaser for value of these patent0
without notice of any conflicting rights or claims,
has expended lar*e sums and irrevocablv changed
its position in reliance upon its agreement, and.
under well established principles, has taken fre®
from secret or latent equities.

Pomeroy, Equity Jurisprudence (3rd

Ed.)., Sec. 767,

Johnson, vs. Hubbell, 10 N. J. Eq.
332,

Stanhope vs. Earl Verney, 2 Eden-
81, 85;

Jerrara vs. Saunders, 2 Ves., 454
458.

The rule has been applied many times to trans-
fers of patents held to be taken free from all prior



equitable claims thereto, including executory
agreements to assign.

Regan Co. vs. Pacific Co., 49 Fed.,
68;

Eastern Dynamite Co. vs. Keystone
Co., 164 Fed., 47;

National C. R. Co. vs. Watch Co., 129
Fed., 114;

Wright vs. Randall, 8 Fed., 591;

Faulkner vs. Empire Co., 67 Fed.,

913;
Am. Button Co. vs. Empire Nail Co.,
47 Fed., 741

The contract, evidenced by the letter (Ex-
hibit C-2) and the resolutions of the direc-
tors of the Gardner Valve Company, cannot
be enforced since no valuation was placed
upon the property to be transferred for an
original issue of stock of the corporation.

Appellant must stand or fall on the suffi-
ciency of the acts of the parties in January, 1909,
to constitute a valid and binding agreement. If
there was, at that time, no valid acceptance by the
corporation of the proposition contained in the
letter, and a binding contract then made, the pro-
posal of Halyburton consisted only of an unac-
cepted offer which has since been revoked by his
acts inconsistent therewith and which are known
to appellant.

We have, therefore, a letter from Halyburton
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to the Gardner Valve Company, dated January
30th, 1909, in which he agrees to sell and assign
his applications for patents, and the letters pat-
ent when granted if the corporation would issue
to him 7,996 shares of its common stock, which
stock was of the par value of $199,900.

Then the board of directors of the Gardner
Valve Company met. The directors at the time
were Transue, Baylor and Halyburton (p. 35).
Halyburton had retired from the meeting and the
other two passed the following resolution :

“*On motion of Frank Transue, the prop-
osition of John L. Halyburton was accepted
and the secretary directed to notify him
that when the actual assignments covering
all patents issued and applied for at the
date of this meeting were made to the cor-
poration there would be issued to him or
such persons as he might nominate, com
mon capital stock of this company amount-
ing to 7,996 shares. On motion of.E. P.
g’%ylor the meeting was adjourned” (p

Thus it was resolved to make an original issue
of stock of this company of the par value of $199-
900 in exchange for property. There was no ac-
tion of the directors fixing the value of the prop-
erty to be received at this large sum. Objection
was duly made by counsel for defendants to com-
plainant’s proof on this ground (pp. 37-8; 83; 74).

Counsel for complainant endeavored to remedy
the defect by having Lepper testify on the trial
that, in his opinion, the value of the patents wes
equal to the par value of the stock to be issued.
Although Lepper is styled as an “engineer,” he
was not a man of education, having no degree and
never having graduated from any institution (p.
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91). That his opinion is of no value upon this
subject is apparent from the fact that he had no
knowledge of the condition of the valve art shown
by other patents (p. 92), and confessed his in-
ability to “ go into details” in order to justify the
opinion he gave (p. 93).

All this, however, is quite beside the point.
Where an original issue of corporate stock is to
be made for property instead of for cash, the
valuation of that property, to justify the issue,
must be made by the board of directors of the
corporation, sitting as a board. The individual
opinion of a person, given years later, cannot be
substituted therefor, particularly where such per-
son not only did not attend the meeting in ques-
tion, but never attended any meeting of the board
of directors (p. 91).

Counsel for complainant also endeavored to get
Baylor to testify to the same effect, but were un-
successful. In response to their questions, Bay-
lor gave the following evidence:

.Q. The number of shares he was to get;
how did you reach the valve? A. What de-
termined his value in the thing?

Q. Just pay attention to my question.
Bid you draw up figures and have him come
down to 7996? A. There wasin’t anything
of that kind done at all; he fixed it just as
he wanted it.

Q. The figures 7,996 were his figures? A
Yes” (p. 48%.

Section 48 of the General Corporation Law of
ew Jersey provides t]lat exoept ag thereinafter
P ovided, ‘nothing but money shall be consid-

« as payment of any part of the capital stock
°t any corporation.”

Section 49 then provides :
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“ Any corporation formed under this act
may purchase mines, manufactories or
other property necessary for its busi-
ness, # # * and issue *stock to the
amount of the value thereof in payment
therefor, and the stock so issued shall be
full-paid stock and not liable to any further
call, neither shall the holder thereof be
liable for any further payment under any
of the provisions of this act; and in the
absence of actual fraud in the transac-
tion, the judgment of the directors as to
the value of the property purchased shall
be conclusive.”

We have, therefore, a statutory requirement
which must be complied with before stock can be
legally issued in exchange for property. We are
not at liberty to indulge in presumptions as to
what the directors of the Gardner Valve Com-
pany would or would not have done had the ques-
tion of fixing a valuation upon the property been
considered. There is no basis for the legal issue
of this stock, if, in fact, they did not, comply with
the statute.

In Easton Natl. Bank vs. Am. Brick & Tile Co,
70 N. J. Eq., 740, Pitney, J ., said:

“The express prohibition of Sec. 54 and
the whole spirit and policy of the act are
so clearly opposed to any arrangement by
which corporate stock shall be issued with-
out receipt by the company of an equiva-
lent in value to its par, that any agreement
to this effect must be deemed void as con-
trary to the policy of the law. If any doubt
has existed upon this question it must be
taken as settled by the decision of this
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Court in Volney vs. Nixon, 68 N. J. Eq.,
605, 60 Atl., 189.*1

In Ecuadorian Assn. Ltd. vs. Ecuador Co., 71 N.
J. Eq., 757, the Court of Errors and Appeals said
with respect to the issue of stock for property:

“ Moreover, the board of directors of the
Ecuador Company never adjudged, even in
form, that the value of the Ecuadorian As-
sociation stock to be acquired from Pruyn
was equal in value to the pominal par*of
the Ecuador Company stock to be issued
therefor. * * * [If Pruyn had sought
an enforcement of the agreement, the com-
pany might properly have said that it was
without power to issue fully-paid stock for
the consideration proposed. Donald vs.
American Smelting Co., 62 N. J. Eq. (17
Dick.), 729.

In an action by the company or its re-
ceivers Pruyn may, with equal propriety,
urge the illegality of the contract in his de-
fence. Volney vs. Nixon, 68 N. J. Eq. (2
Robb.), 605.”

In Volney vs. Nixon, 68 N. J. Eg., 605, the Court
of Errors and Appeals said:

“ Assuming the facts to be as the com-
plainant insists, he is not entitled to the aid
of this Court.

It must be remembered that under the
laws of New Jersey the stock of a corpora-
tion can be originally issued for property
purchased only to the amount of what is
honestly deemed by the directors the value
of the property. Donald vs. American
Smelting Co., 62 N. J. Eq. (17 Dick,), 729.

The evidence in this case satisfies us that



the contract set up by the complainant was
in violation of this statutory policy; that
there was no honest judgment on the part
of anybody that the property for which it
was intended that the company should is-
sue $350,000 of fully-paid stock was really
worth that sum of money.* * * Al
though in the whole venture the parties
seem to have expended about $32,000, no
income was obtained and no business was
established, nor was it demonstrated that
the processes of manufacture invented and
patented by the complainant had any sub-
stantial value. * * * From these cir-
cumstances the only rational inference as
to the worth of the property which these
parties were about to exchange for corpo-
rate stock, is that it had but little value in
comparison with the sum represented by
the stock to be issued therefor. No one, by
the exercise of honest judgment, did or
could appraise that property at $350,000.”

In Donald vs. Am. Smelting & Refining Co., &
N. J. Eq., 729 (48 Atl., 771), the Court of Errors
and Appeals said:

“ The language of section 49 is even more
explicit: The corporation may issue stock
to the amount of the value of the property.
The value of the property in the one case,
just as the value of the money in the other,
must at least equal the face value of the
stock. 11

After stating that the judgment of the directors
on value is not necessarily conclusive but subject
to review, the Court continued :

“ Their honest judgment, if reached with-
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out due examination into the elements of
the value, or if based in part upon an esti-
mate of matters which really are not prop-
erty, or if plainly warped by self-interest,
may lead to a violation of this statutory
rule, as surely as would corrupt motive.
* * * But the original issue of corporate
stock is a special function, in the exercise
of which the legislature has fixed the stand-
ard to be observed, and it is the duty of the
courts, so far as their jurisdiction extends,
to see that this standard is not violated,
either intentionally or unintentionally.
When corporate stock has once been issued
for property purchased, then the legislature
has directed the application of a different
rule. * * * Under these provisions, after
the property has been purchased and the
stock issued therefor, nothing short of
actual fraud in the transaction can impair
the right of the holder to hold his stock as
full-paid stock, free from further call.”

Accord:

Ecuadorian Assn. vs. Ecuador Co., 70
N. J. Eq., 277, 289.

And in Carver vs. Southern Iron & Steel Co.
(N. J. Eq.), 78 Atl., 240, 246, the Court referred
to any arrangement contemplating the issue of
stock for less than its true value as “a matter
not only illegal and against public policy, but inti-
mated to be almost immoral,’9and further stated
that the Court should put this principle in opera-
tion whenever it is appealed to.

The mere fact that the board of directors voted
to issue approximately $200,000 par value of stock
or the patent is no indication that the board
actually placed a valuation of $200,000 upon it.
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If it was their intention, that fact naist affirme-
tively appear ia order to reader their actioa valid.

la this case ao presuaiptioa caa exist. It can-
aot evea be iaferred that there might have been
aa iateatioa to value the property at this sum
since it affirmatively appears, from complainant's
testimony, that the board of directors did not con
sider the subject. That ao judgmeat of the hoard
could have heea expressed is showa by Baylor’s
testimoay that Halyburtoa *fixed it just as he
wanted it, ’9aad that the figures were “*his figures”
(p. 48). la other words, the amouat was fixed at
whatever valuatioa the seller of the property saw
fit to place upoa it. It is impossible that such can
be deemed to coastitute compliaace with this
statue.

Couasel for appellant urges that, though there
was ao lawful actioa by the directors, the Court
should at this time eadeavor to form some opinion
of the value of this patent from the meagre evi-
dence upon the subject, and cite Holcombe s
Trenton White City Co., 80 N. J. Eq.,.22; affd. &
N. J. Eq., 364, as authorizing the subsequent vali-
dation of an executory contract to issue stock
where no proper appraisal was made by the hoard
of directors.

Not only does the well-considered opinion in that
case not justify the contention of counsel, but it
stands for the principle, quite in harmony with
the cases cited above, to the contrary effect.

That case involved a suit brought against stock-
holders to recover unpaid subscriptions on their
stock upon the ground that it had been improperly
issued as full paid for property. There had been
a meeting of the stockholders of the company
which voted to issue the stock as “ full paid” ib
exchange for the property, the resolution stating,



not only that the property was very valuable, but
that it was “indispensable” to the corporation.
This meeting, however, did not expressly fix any
valuation. The stockholders > meeting was followed
by a meeting of the board of directors which passed
asimilar resolution, and, in addition, expressly ap-
praised the property at the amount for which the
stock was to be issued. This directors’ meeting,
however, was improperly held, since notice thereof
had not been given and two directors were absent.

There was, therefore, the absence of any valid
resolution of the board of directors appraising
the property, and it was the absence of such ac-
tion which furnished the entire foundation for the
decree against the stockholders. It is apparent
from the opinion that no judgment against them
would have been given if the resolution had been
validly passed. The Court acquitted the individ-
uals concerned of any bad faith or improper
motive, but was forced to hold that the stock could
not be considered as 11full paid **assigning as one
of the reasons therefor the absence of any “*actual
appraisement of the property by the board of
directors as contemplated by the statute” (p. 147).

The liability of the stockholders having thus
been found, it remained to determine the amount
for which they were liable. They were not liable
for the full amount of the stock for which they had
subscribed since the property had been conveyed
to the corporation and was of some value. They
were entitled to credit for that and were liable
to account only for the deficiency, and the Court
thereupon inquired into the question of value,
not for the purpose of effecting a validation of the
contract for the original issue, which was con-
cededly invalid, but solely for the purpose of
determining the amount for which the stockholders
should receive credit.



This fact would have appeared from the quota-
tion set out in appellant’s brief had they not
broken off in the middle of a sentence. The full
quotation follows:

*If the directors had inventoried this
lease and appraised it according to its
rental value, but in doing so had given it
a value in excess of that which it actually
had, their judgment, in that regard, would
not be reviewed by this Court unless the
overvaluation was so great as to shock the
conscience. But the directors did not do
that, and as it now devolves upon the Court
to perform the duty which they neglected,
the Court will have to exercise its judg-
ment now as of the time when they should
have acted, in substitution for the judg-
ment that they should have formed; and
under this view thé credit to be given t
the stockholders by reason of the transfer
of the lease to the company must be limited
to the then fair value of the lease.”

Acting upon the assumption that the Court will
inquire into value in order to render valid the
action of the directors, which was concededly in-
valid as left by them, counsel for appellant
argue that the patents involved in the case at bar
were worth the sum of $200,000. There are n
facts upon which to base a finding to this effect,
however, even if the matter were open for dis-
cussion. Neither counsel nor the directors of the
Gardner Valve Company appear to have had any
knowledge whatever as to the scope of the patents
or the extent to which its claims may be sustained.
A patent may be, and frequently is, so limited
in its advance upon the prior art that anyone can
make substantially the same article, with but



slight alterations, without incurring the slightest
danger of infringement.

Counsel refer to the Bell Telephone and the ex-
perience of Senator Dryden as indicating that
great inventions frequently met with slight in-
terest at the outset. That may be true, but the
converse does not follow that all patents are like!"
to be of great value for that reason. On the cor
trary, probably most of the hundreds of thousand *
of patents on file are of little value. The remarks
of Judge Coxe, Who has particular learning and
experience in patent law, in E. Bement & Sons Co.
vs. La Bow, 6G Fed., 185, are especially signifi-
cant:

*It should also be borne in mind that no
property is so uncertain as epatent rights’;
no property more speculative in character
or held by a more precarious tenure. An
applicant who goes into the patent office
with claims expanded to correspond with
his unbounded faith in the invention, may
emerge therefrom with a shriveled parch-
ment which protects only that which any in-
genious infringer can evade. Even this
may be taken from him by the Courts. In-
deed, it is only after a patentee has passed
successfully the ordeal of judicial inte-
pretation that he can speak with any real
certainty as to the scope and character of
his invention.”

The only expression of opinion in the case at
bar to the effect that the patents were worth the
sum of $300,000, was that given by Lepper. He ad-
mitted that he had made no investigation of the
patent art (p. 92, line 35) and admitted his en-
tire inability to “ go into details,” (p. 93, line 18),
which was only another manner of stating that
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he had no knowledge whatever of the valid scope
of Halyburton’s patents.

Counsel also rely upon some loose statements
that the patents were “very valuable,’9and the
like. Such are entirely worthless for the purpose
of this case. To justify the issue of $200,000 of
stock they must be shown to be worth that sum
They might be worth less than half the sum of
$200,000 and still be “very valuable” in the opin-
ion of those making such statements.

Finally the experience of the Car Company jus-
tifies no such appraisal. 1t did not undertake to
pay Halyburton any such sum as $200,000 for
these patents. It is true it has spent upwards of
$100,000 on its valve department, but this is dbvi-
ously greater than originally anticipated for the
valve did not work properly in the form originally
designed by Halyburton as shown by the fact that
this expenditure included from ten to twelve thou-
sand dollars of valve parts manufactured, which
had to be scrapped as an actual loss (p. 112).

The Car Company undoubtedly hopes to make a
success with them and has made improvements
with that end in view. It believes the valve to
be a good one, but the fact remains, however, that
up to the present time, these valves have not been
successfully sold by the Car Company or by any-
body else (p. 110, line 22).

The question, however, is not to be tested by
subsequent events (see Holcombe case at p. 152).
but by what existed at the time when the resoln
tion to issue the stock was made. At that time the
second patent, which counsel concede is the more
valuable, was not even in existence. The only
patent Halyburton then had was the first onr
which appears to be of no particular value as the
Car Company does,not even mention it in its
catalogue (see p. 284). No proper valuation of
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$200,000 was then made, or could have been made,
nor was it even professed to have been made.

Here the Court was asked to lend its active aid,
and decree specific performance of a contract in
which the statutoiy requirements have not been
observed and the non-observance of which makes
consummation of the transaction illegal. The
mere statement of such a proposition carries fts
OWn answer.

Complainant is barred from any right to
equitable relief by reason of its laehes.

. The alleged agreement was made in January,
1909. The bill was filed September 22nd, 1914, or
nearly six years thereafter and three and a half
years after Halyburton left Hampton. The excuse
for this long delay, as stated in the bill, is that
complainant did not know what became of Haly-
burton after he left Hampton and awaited his re-
turn in order to perform his agreement with it.
No excuse whatever is offered with respect to the
delay of more than two years prior to Haly-
burton’s departure from Hampton.

As we have shown by the evidence, however,
this pretense of ignorance is wholly destroyed by
the proof. There can be no doubt but that it was
within the power of the complainant to have
reached Halyburton at any time during the three
and a half years after he had left Hampton if it
had made an honest effort to find him through
the channels at its disposal. There can be no doubt
but that this delay constituted inexcusable laches,
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particularly in view of the fact that rights of third
parties have intervened.

The bill was, furthermore, not filed until nearly
two years after the time when Halyburton con
cluded his contract with the American Car ad
Foundry Company. That complainant is charged
with notice of the making of this contract is, we
submit, amply sustained by the proof.

The evidence shows that immediately after the
contract with the Car Company had been con
cluded, Halyburton notified Mr. Transue of that
fact (pp. 226-7; 228). Transue was, at that tine,
the president of the Gardner Valve Company, ad
notice to him must be considered notice to the
complainant corporation.

Counsel for appellant argue that such cannot
constitute notice to the corporation because the
officer to whom it was given had at that time an
antagonistic feeling toward the corporation and
it could not, therefore, be presumed that the notice
Would reach the corporation itself.

The only reason they advance as tending to show
that Transue was hostile toward the corporation is
that he did not preserve the numerous letters
which Baylor wrote to him after July, 1911. This
indicates no spirit of antagonism toward the cor
poration itself or to its affairs. That he may have
become disgusted with the constant stream of let-
ters pouring in upon him from Baylor, and did
not deem it worth while to save them, shows ro
feeling of hostility toward the Gardner Valve
Company and raises no inference that he would
act against the interests of the corporation in
which he had invested his money.

As a matter of fact, at the time when Halyburton
Wrote to Transue of the arrangement he had made
with the Car Company, Transue then was, ad
Halyburton must have so regarded him as, a friend



of Baylor. Transue’s friendship with Baylor was
not broken until 1914 (p. 249). There was, there-
fore, no reason why Halyburton should not believe
that Transue would have informed Baylor of his
arrangement with the Car Company. Transue was
Baylor’s friend rather than his.

The fact that Halyburton did not write to Baylor
himself was obviously not due to any design on his
part to conceal from that individual what he had
done. His relations with Baylor had apparently
been for some time of a most unpleasant char-
acter. Baylor had for several years maligned him
and attacked his character. The letters which
Baylor wrote to Transue contained many state
ments which, if unfounded, are very close to libel-
ous. He attacked Halyburton, his habits, his
honor, his character and his reputation. We may
say in passing that it is quite apparent that these
attacks were without justification and that Bay-
lor’s opinion of Halyburton was never shared by
the other parties connected with this Gardner
Valve Company venture. Looney, Glassey, Tran-
sue and Crabbs (all of whom lost money in this
undertaking as well as Baylor) have obviously not
believed that the slurs which Baylor has cast have
any justification in fact.

Under these circumstances it cannot be said
that Halyburton was required to notify the com-
plainant corporation by communication with one
particular individual who had so deservedly
proved to be obnoxious to him. He had every
reason to believe that the information which he
was transmitting to one of the other parties in-
vested, with whom he had no unpleasant rela-
ions, would be sufficient. We therefore submit
hat, since the corporation could acquire notice
ony through its officers, and since such notice was
Riven to an officer quite competent to receive it
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the corporation must be charged with notice d
the fact that the Car Company had acquired tre
Halyburton patents in December, 1912, whether a
not Transne discussed the matter with the other
individuals.

Such being the case, we submit that it consti-
tuted further inexcusable laches that this compo-
ration should have waited for a period of nearly
two years, during which time the life of the pat-
ent was running and the Car Company was in
vesting constantly increasing sums of money, be-
fore filing its hill.

Counsel for appellant argue that the delay is
excusable because Baylor and Transue probably
believed that Halyburton’s efforts to interest
third parties in his patents, after he left Hanp-
ton, were in pursuance of a scheme outlined ina
letter to Lepper written three years before (Ex
C-8; p. 280), to the effect that they cause tte
valves to be manufactured by outside parties, te
difference between the cost of manufacture ad
the selling price to be paid to the Gardner Vahe
Co. This professed to be merely a temporary
expedient for that time, Halyburton stating: “If
I can show that we can hold our own this way
Baylor and Transue will raise the money for a
plant next year” (p. 281, line 30).

This suggestion, made in 1908, was apparently
merely one of a number of suggestions advanced
from time to time. The sample valves which were
built with the money advanced by Baylor ad
Transue were merely designed to assist in raising
capital (p. 185).

There is nothing to show that, when Baylor ad
Transue knew of Halyburton’s efforts to interest
third parties in his patents three years later, they
associated such efforts with this statement m
Halvburton’s letter to Lepper of 1908. That isa
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mere assumption of counsel for appellant. There
is not a word of testimony from Baylor that he
indulged in any such supposition. When he wrote
in May, 1911, to the effect that he had heard that
Halyburton was endeavoring to interest people at
Pennington in his patents and endeavoring to get
money from them (pp. 309-10), how could he pos-
sibly have believed that Halyburton was arrang-
ing for the manufacture of the valves under the
1908 suggestion? That did not involve the get-
ting of money by Halyburton for his patents.

Again, when Baylor wrote, on April 5 1911:
“It looks to me as if he had been laying his plans
so if he failed to get the money, he would simply
walk off with the valves and let us all go to
thunder”” (pp. 308-9), did that indicate a belief
that Halyburton’s dealings with third parties
were in an effort to carry out this 1908 sugges-
tion?

It is said that Transue probably thought, when
he heard in 1912 that Halyburton had closed his
deal with the Car Company, that it probably was
the consummation of this 1908 suggestion. There
is not the slightest evidence to support such an
inference. If Transue thought what counsel ask
the Court to believe he thought, why did he not
inquire, during the following period of two and
one-half years, what profits were being made for
the Gardner Valve Co. upon the sale of the valves?
It is impossible that he could have indulged in
such belief without making immediate and fur-
ther investigation into the nature of the deal
Halyburton made with the Car Company.

It is obvious that, in the effort to make Haly-
burton’s negotiations with third parties, after he
left Hampton, appear to harmonize with the con-
tinued existence of the arrangement to transfer
the patents to the Gardner Valve Co., counsel are
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arguing, not upon the facts as they were, but as
they would like them to have been.

Since the relief of specific performance is not
a matter of right, hut rests in the discretion of
the Court, it has been frequently held that unex-
cused delay on the part of complainant will de-
prive him of right to relief.

Young vs. Young, 45 N. J. Eq., 27.
Ketcham vs. Owen, 55 N. J, Eq., 3;
Pyatt vs. Lyons, 51 N. J. Eq., 38

314;
Gall vs. Gall, 64 Hun, 600, 603; affd
138 N. Y., 675;

Davison vs. Davis, 125 U. S., 90;

Peters vs. Delaplaine, 49 N. Y., 32

York vs. Passaic Polling Mill Co., 3
Fed., 471,

Ringler vs. Jetter, 35 Misc., 790.

In Pyatt vs. Lyons (supra), the Court stated
that the party seeking specific performance “ must
show himself ready, desirous, prompt and eager
to perform the contract, on his part.”’

In Haughwout vs. Murphy, 21 N. J. Eq., 118
the Chancellor said:

“It is the doctrine of equity that specific
performance will not be decreed in favor of
a complainant who has been guilty of laches,
either in performing his part of a contract,
or in applying to the Court for relief. Lord
Chancellor Cranworth says, in Eads .
Williams, 4 DeG., McN. & G., 691; “Specific
performance is relief which this Court will
not give unless in cases where the parties
seeking it come promptly, and as soon as
the nature of the case will permit.” Andhe
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guotes with approbation Watson vs. Reid,
1 Russ. &M., 236, in which Sir John Leach
considered a delay of twelve months unac-
counted for, a ground to refuse relief; and
Southcomb vs. The Bishop of Exeter, 6
Hare, 213, in which Vice-Chancellor Wigram
held, that delay in bringing suit from Feb-
ruary, 1842, to August, 1843, was fatal to
relief.”*

N. Y. Paper-Bag Co. vs. Union Co., 32 Fed.,
783, bears some resemblance to the case at bar.
The facts were as follows:

Leinbach &Wolle and Deering were prosecuting
applications for patents on paper bags which were
adjudged interferences with each other. They
then entered into a contract in January, 1880, by
the terms of which Leinbach & Wolle withdrew
their application and Deering was to proceed to
obtain his patent, and when issued, was to transfer
it to plaintiff corporation, then to be organized,
for $10,000 of its capital stock.

Leinbach & Wolle proceeded to form plaintiff
corporation, but encountered difficulty in getting
people interested and did not succeed in finally
%%?lnizing the plaintiff company until December,

In the meantime, however, Deering became im-
patient and entered into negotiations with defend-
ant and finally sold the patent to it for $500 in

pril, 1881, and the assignment was recorded.
Plaintiff thereafter tendered its stock, and brought
action for specific performance. The bill was dis-
nnssed, the Court saying:

Ordinarily time is not of the essence
of contracts respecting either real or per-
sonal property. In special instances, how-
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ever, it is. Here the circumstances were
Such as seem to have required prompt
action, the life of the patent was running,
and the lapse of every month tended to
diminish its value. No precise time wes
Specified for performance. The assignment
Was to be made to a company then *about
organizing.’ Itfollows that Leinbach&Wolle
were entitled to a reasonable period to or-
ganize the company, and no more. When
organized, it was their duty to pay the con+
sideration, andtake the assignment. Some 15
months elapsed between the date of the con
tract with Leinbach &Wolle and the assign-
ment of the defendants, a delay which, as
before suggested, would be fatal to the
plaintiff’s claim, in the absence of proof
that Deering acquiesced in it. He certainly
led Leinbach' & Wolle to believe he ac-
quiesced; and the effect is the same as if
he did. Subsequently to the assignment,
however, there is no evidence that he justi-
fied Leinbach & Wolle in believing he oot
tinued to acquiesce. He declined to answer
their communications, or to have any inter-
course with them. His acquiescence after
this event, however, would have been imme-
terial. The defendants had his title, ad
stood in his stead. They did not acquiesce
in the delay. Leinbach & Wolle must ke
treated as having notice of this assignment,
which was promptly recorded; and yet they
allowed a year to pass without offering to
perform. It is no excuse to say they were
unaware of the record. * * * The situa-
tion required a high degree of vigilance,
the exercise of which would have led
to a discovery of the assignment son
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after its execution. Conceding that Lein-
bach &Wolle had a right to call for the exe-
cution of an assignment to themselves, in-
stead of the company specified on paying
the consideration, at the time of their tender
in April, 1882, they were therefore too late,
in our judgment, to be justified in demand-
ing specific performance.”

Appellant urges that Harrigan vs. Smith, 57
N J. Eq., 635, is authority to the effect that its
laches should not defeat its bill.

The facts of that case were entirely different
from those of the case at bar. In that case the
patentee had not changed his position during the
period of delay and no intervening rights of a
third party had accrued prior to the commence-
ment of suit, so no particular injury was suffered
because of the failure of the complainant to apply
more promptly for equitable relief. Even so, the
Court of Errors and Appeals admitted that the
opinion below was “cogent” and *“convincing”
upon the subject of laches, but added that there
wes no objection in that particular case to en-
forcing the contract notwithstanding the delay.

In the case at bar, the patentee has transferred
his invention, rights of an innocent third person

ave intervened under a contract with the pat-
entee, and over $100,000 has been expended under
such contract. The cases are not similar.

Appellant further urges that the Court had no
nght to consider the complainant’s laches, be-
cause laches was not pleaded by defendants. The
~ny authority cited is Ruckman vs. Decker, 23

| \FA* That case has no bearing as it in-

\0ve(*onty the question of the necessity for plead-
ing the Statute of Limitations.
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Laches stands upon an entirely different
ground. It is not so much a defense to he estab-
lished by the defendant, but rather the necessity
of showing freedom from laches is a part of com
plainant’s case. The complainant, in equity,
seeks to invoke the conscience of the Chancellor
in his behalf, and, before that can be done, he
must first establish the fact that he has shownall
reasonable diligence on his part.

The practice in equity in the Federal Courts
originates, as does the equity practice in this state,
m that of the Court of Chancery of England
{Foster’s Federal Practice [5th ed.], §881; 8,
and the decisions of the Supreme Court of the
tinited States upon this subject are, therefore,
quite pertinent:

!8 Sullivan vs. Railroad, 94 U. S., 806, the Court
said:

“To let in the defense that the claimis
stale, and that the bill cannot, therefore, e
supported, it is not necessary that a foun
dation shall be laid by any averment in the
answer of the defendants. If the case, asit
appears at the hearing, is liable to the do
jection by reason of the laches of the com
plainants the Court will, upon that ground,
be passive, and refuse relief.””

Accord.

Richards vs. Mackall, 124 U. S,, 183,

Badger vs. Badger, 2 Wall., 87, %5,

Natl. C. R. Co. vs. Union Co., 143
Fed., 342, 346.
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V.

The complainant is estopped to deny that
the scheme for transferring the patents to
the Gardner Valve Company was abandoned
and that the Car Company acquired a valid
title to the patents.

It was obviously the understanding of all of
the parties interested in the Gardner Valve Com-
pany that, in the spring of 1911, the plan of raising
the capital necessary to build a plant, of taking
over the patents from Halyburton, and the manu-
facture of the valves at Hampton, New Jersey,
wes found to be impracticable.

This conclusion was reached at the time when
Halyburton gave up his efforts to secure capital
for the plant at Hampton and left that place in
order to negotiate with other parties and with
other manufacturing concerns located elsewhere.

It is obvious that if the original understanding,
evidenced by Exhibit C-2, was abandoned by the
parties, such fact constitutes a complete defense
with respect to both defendants.

In Huffmem vs. Hummer, 18 N. J. Eq., 83, the
Chancellor said:

“When the complainant has, by parol,
waived or discharged a contract, and the
defendant, by such action, has entered into
obligations inconsistent with its perform-
ance, it is an equity that will bar the rem-
edy by specific performance. 11

In Stoutenberg vs, Thompkins, 9 N. J. Eq., 332,
the Court said:

“ A written contract may be abandoned
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by parol, if not so as to destroy the rights of
the parties at law, at least so far as to con
stitute a good defense to a bill for specific
performance. So if it has been varied by
a subsequent parol agreement, which hes
been carried out, and so acted upon by the
parties that the written agreement cannot
be enforced without injury to one party,
it is a good ground of defense, and may ke
proved as such*”

Accord:
Meidling vs. Trefz, 48 N. J. Eq., 68
Railroad Co. vs. Trimble, 77 U. S,
367.

It is true that Baylor has testified that he hes
never had any intention of abandoning his inter-
est. The facts which the record discloses, hoa
ever, with respect to his conduct, both before ad
after the time when Halyburton left Hampton,
clearly show that he is equitably estopped from
making such a claim.

He believed, or suspected, as his testimony ad
letters show, that Halyburton was endeavoring
to interest other concerns in his patents and he
knew of at least two of the negotiations in which
Halyburton engaged after he left Hampton. He
further knew that those negotiations, if success-
ful, would probably result in a transfer of the
patents by Halyburton to some third party.

Notwithstanding all this, we find him making o
objection and apparently quite willing that these
transactions should be completed, provided only
that he (Baylor) got back the money which te
had lost.

It is true that he did not know of the particular
negotiations which Halyburton had with te
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American Car and Foundry Company, but he did
know that Halyburton was dealing with third
parties in general. Under such circumstances, it
was his obvious duty to have prevented the con-
summation of the alleged wrong so far as any
third party was concerned. The fact that he was
ignorant of the identity of the particular third
party who ultimately purchased the patents should
make no difference in this respect. By reason of
his silence at a time when he should have spoken,
he is equitably estopped from denying the acqui-
escence which his conduct at that time apparently
showed.

It is likewise true that Baylor is equitably
estopped so far as Halyburton is concerned.
Halyburton left Hampton with the obvious belief
that the Gardner Valve project had been a failure
and had been abandoned, and that belief was re-
flected in his subsequent conduct when he was en-
deavoring to dispose of his patents to third par-
ties. If Baylor had any objection to make because
of Halyburton’s efforts to dispose of his patents,
he should have made them at the time. Halybur-
ton evidently believed that the old deal was off
and there is nothing to show thait Baylor indi-
cated, in any manner to Halyburton that he ob-
jected or that Halyburton was committing any
wrong. We find no effort by Baylor to interfere
with Halyburton’s negotiations or to notify the
parties with whom he was dealing and of many of
whom Baylor knew, that the Gardner Valve Com-
gﬁgy claimed any interest in the Halyburton pat-

~ Baylor is therefore not in a position to deny

that Halyburton had the right to believe that the
ardner Valve venture had been abandoned when
s silence gave apparent acquiescence.

n Pomeroy, Equity Jurisprudence, Sec. 818
the author says:
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“ Acquiescence consisting of mere silence
may also operate as a true estoppel in
equity to proclude a party from asserting
legal title and rights of property real or
personal, or rights of contract. The re-
quisites of such estoppel have been de
scribed. A fraudulent intention to deceive
or mislead is not essential. All instances
of this class, in equity, rest upon the prin-
ciple : If one maintain silence when in con+
science he ought to speak, equity will debar
him from speaking when in conscience be
ought to remain silent. A most important
application includes all cases where an
owner of property, A, stands by and know-
ingly permits another person, B, to dedl
with the property as though it were his, or
as though he were rightfully dealing with
it, without interposing any objection, as by
expending money upon it, making improve-
ments, erecting buildings, and the like.”

In Kirk vs. Hamilton, 102 U. S., 68, Mr. Justice
Harlan Said:

“The same principle is thus stated by
Chancellor Kent in Wendell vs. Van Rens-
selaier, 1 Johns. Ch., 344: ‘There is o
principle better established, nor o®e
founded on more solid considerations of
equity and public utility than that which
declares that a man who, knowingly, though
he does it passively, looks on and suffers
another to purchase and expend money an
land under an erroneous opinion of title,
without making known his own claim, shall
not be permitted to exercise his legal right
against such person. It would be an act of
fraud and injustice, and his conscience is
hound by this equitable estoppel.””
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In Crawford vs. Bertholf, 1 N. J. Eq., 458, the
Court said:

“It is a general rule in equity that where
a person having rights, and knowing these
rights, sees another person take a mort-
gage upon property without disclosing his
title, he shall not be allowed afterwards to
set up his title to defeat the mortgage.
Thus, if a first mortgagee stand by and suf-
fer a second mortgagee to advance his
money, on the supposition that he‘is about
to have the legal estate, without disclosing
his own prior incumbrance, it is an ac-
quiescence in the transaction, and the suf-
ferance of a fraudulent treaty to go on, for
which he will lose his priority.”

In Rothschild vs. Title G. & T. Co., 204 N. Y.,
458, the Court said:

“Where a person wronged is silent un-
der a duty to speak, or by an act or declara-
tion recognizes the wrong as an existing and
valid transaction, and in some degree, at
least, gives it effect so as to benefit himself
or so as to affect the rights or relations
created by it between the wrongdoer and a
third person, he acquiesces in and assents
to it and is equitably estopped from im-
peaching it.”

In Boardman vs. R. R., 84 N. Y., 157, 182, the
Court said:

“The principle applicable to such a case
is laid down by Lord Denman in Rickard vs.
Sears, 6 Ad. &El., 474, as follows. ‘The rule
of law is clear that where one, by his words
or conduct, wilfully causes another to be-
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lieve the existence of a certain state of
things, and induces him to act on that be-
lief, so as to alter his own previous posi-
tion, the former is concluded from averring
against the latter a different state of things
as existing at the same time.” Nor is it
essential to an equitable estoppel that the
party should design to mislead, and it is
sufficient if his acts were calculated to mis-
lead and have misled another acting upon
it in good faith and exercising reasonable
care. (Manuf. Bank vs. Hazzard, 30N Y,
226).”

In Riddle vs. Clabby, 59 N. J. Eq., 573, the Court
said:

“ Estoppels in relation to sales of laxd
usually lie in parol, and are based upon tre
fraud which would be perpetrated by a suc-
cessful attempt of a person who, by hs
assent, has led opposing parties into a ca-
tain line of conduct to ignore such assent.”

Further cases applying the principle of equit-
able estoppel against one, who stood by in silence,
from later attacking the transaction in which te
apparently acquiesced are:

Martin vs. Righter, 10 N. J. Eq., 510,

Society, etc. vs. L. V. R. R. Co, 2
N. J. Eq., 329;

Meidling vs. Trefz, 48 N. J. Eq., 63

Van Syckel vs. O’Hearn, 50 N J.
Eq., 173;

Ruckelshaus vs. Borcherling, 57 N
J. Eq., 344,

Kelley vs. Repetto, 62 N. J. Eq., 26
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V.

The testimony showing that the letter in
evidence (Exhibit €-3), relating to the
transfer of the patents for stock of the
Gardner Company, was to become effective
only in the event that the sum of $100,000
cash capital was raised, was properly ad-
mitted.

The evidence shows that this letter was drawn
and executed because of Baylor’s apprehensions
as to Halyburton’s health and was intended to be
used in case of his death. It was never to have
any force or effect except upon the condition that
the sum of $100,000.00 cash capital was raised for
the corporation.

Counsel for appellant contend that the ad-
mission of testimony, showing the existence of
this condition, violates the rule that parol testi-
mony may not be admitted to vary or contradict
a written instrument. They say that such is the
rule at law, and that the rule in equity is, or
should be, the same. The meagre authority they
cite, and the little discussion they give to this
subject, however, indicate that they have not much
confidence in the accuracy of their statement.

That their statement of the rule is incorrect in
P_gtsh particulars is readily shown by the authori-
ies.

first place, that equity does not follow
he rigid rules of the common law with respect to
evidence of this character, is shown by the fol-
lowing case.

OBrien vs. Paterson Brew. Co., 69 N. J. Eq.,
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117, was an action to restrain the enforcement of
a note and mortgage given by a saloon-keeper t
a brewing company, on the ground that there wes
a parol agreement at the time such securities were
given that the defendant would not enforce them
so long as complainant would purchase his beer
from defendant. Held: Evidence of the parol
agreement was admissible.
Pitney, V. C, said:

“Against any relief is urged the tine-
honored rule that parol evidence cannot ke
Used to vary or contradict the terms of a
written contract.

Without stopping at this moment to enw-
merate and classify the numerous excep-
tions to that rule, especially in a court of
equity, it is sufficient to say that the ev-
dence here relied upon does not tend to
vary the terms of the contract. # * *
What he does contend is that it never hed
any binding effect upon him. * * *

It has been said that the rule sustaining
the sanctity of written contracts against
parol evidence is as strictly maintained in
equity as at law, but | cannot admit the
accuracy of that statement.

I have made a careful examination of the
authorities upon that subject and find they
do not sustain it, except in the matter of the
true construction of a contract. But when
we come to the inquiring into the objects
and purposes of a writing, equity is nore
liberal, and will not permit a written con-
tract to be used for purposes for which it
was not intended. ”’

The above case was expressly approved by the
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Court of Errors and Appeals in Wilbur vs. Jones,
&N. J. Eq., 520.

See, also ¢
Stoutenberg vs. Thompkins, 9 N. J.
Eq., 332

Secondly, parol evidence to show that a written
instrument was not to become effective except
upon the performance of some condition, is ad-
missible at law as well as in equity. Such evidence
does not tend to vary or contradict the terms of a
written instrument. It merely shows that what
purports, on its face, to be an agreement, never
became one.

In Naumberg vs. Young, 15 Vr., 331, the leading
case in this state upon the subject of parol testi-
mony as affecting written instruments, Depue, J.,

said (p. 336) :

““Another class of cases in which oral
testimony of an agreement by the parties
is held to be competent, are those in which
the evidence is offered to show that the
written agreement was made to take effect
upon a condition which was not performed.
Pym vs. Campbell, 6 E. &B., 370, and Wal-
lace vs. Littell, 11 C. B. (N. S.), 369, are
cases of this class. In the first of these cases
the action was for the non-performance of
an agreement to sell. The plaintiff pro-
duced the written agreement, signed by the
defendant. The defendant was allowed to
prove, by oral testimony, that the agree-
ment was drawn up and signed with the
understanding that it should be no bargain
until approved by A. and that A did not
approve of it. In the second of these cases
the plaintiff declared on an agreement in
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writing by the defendant to transfer to him
a farm the latter held under Lord S., upon
the terms and conditions under which the
Same was held by the defendant under
Lord S. In an action for refusing to trans-
fer the farm, the defendant was allowed to
prove, by parol, that the agreement wes
subject to the condition that it should be
null and void if Lord S. should not, within
a reasonable time, consent and agree to the
transfer of the farm to the plaintiff. In
cases of this class the oral testimony is re-
ceived, not with a view to add an additional
term to the written agreement in defeasance
of it, hut for the purpose of showing that
tt}le latter did not become an agreement a&
all.”

In Guardhouse vs. Blackhurne, L. R. 1 P., 109,
14 L. T. Rep. (N. S.), 69, Lonn w ir1de said:

“The truth is, that the rules excluding
parol evidence have no place in any inquiry
in which the court has not got before it sore
ascertained paper beyond question binding
and of full effect. Nor, indeed, are these
rules pressed in the courts, either of lav
or equity, beyond this mark. For if the
written document is alleged to have been
signed under condition that it should not
operate except in certain events, parol evi
dence has been admitted at law to prove
such condition, and the breach of it. (See
Pym vs. Campbell, 6 E. &B., 370.)”

This rule has universal recognition.

Burke vs. Dulaney, 153 U. S., 228,
Elastic Tip Co. vs. Graham, 1%
Mass., 597,
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Hinsdale vs. McCwne, 135 la., 682;

Smith vs. Dotterweich, 200 N. Y.,
299;

New Haven Mfg. Co. vs. N. H. P. &
B. Co., 76 Conn., 126;

McFarland vs. Sikes, 54 Conn., 250;

Hathaway vs. Cook, 258 HI., 92;

Hartford Ins. Co. vs. Wilson, 187 U.
S., 466 ;

Howell vs. Ware, 175 Fed., 742.

VI.

A decree that appellant be substituted
for Halyburton, in his contract with the
Car Company, should not be made.

This claim is merely an afterthought. No such
relief was prayed for in the bill of complaint and
no such relief was asked from the Court below; nor
was the matter complained of in the petition of ap-
peal. Complainant did ask for a personal judgment
against Halyburton for the sums paid to him, but
no suggestion has ever been made before, that
complainant be substituted in any respect in Haly-
bnrton's contract with the Car Company. The
point is made for the first time in the brief of
counsel for appellant on this appeal.

Questions cannot be considered in this Court
which were not raised below, nor will relief be
granted which was not demanded below.

Penn. Ins. Co. vs. Semple, 38 N. J. Eq,
(11 Stew.), 575, 586;

Cumberland Co. vs. Clinton Co:, 57
N. J. Eq. (12 Dick.), 627,
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Polhemus \&. Holland Trust Co, 6l
N. J. Eq. (16 Dick.), 654,

Boice vs. Conover, 63 N. J. Eq. (18
Dick.), 273;

Myer vs. Steel Machine Co., 68 N J.
Eg. (2 Robb.), 795.

Even if such question were open for discussion,
we submit that no such decree is warranted by
the facts of this case, and could not be granted
without doing violence to the existing contracts.

The obligations of the Car Company under its
contract with Halyburton required it to equip a
department for the manufacture of valves (which
it has done at a very large expense), and to em
ploy Halyburton as selling agent at a salary o
$250 per month, to be later resolved into a com
mission of 1%, provided such was warranted
by sales in sufficient volume.

The contract further provides that, so long &
Halyburton remains in the employ of the Cx
Company as selling agent, no royalty whatever
shall be paid by'it for the use of the patent (o
19, line 10), so that the entire 1°2% is intended to
be compensation to Halyburton. This is not, how
ever, entirely for his personal benefit, for it is
expressly provided that the expenses of the sll-
ing agency shall be defrayed from this sum (-
23, line 7).

This point of appellant is expressly predicated
upon the Car Company being considered as an
innocent purchaser, and yet the scheme proposed
would seriously imperil a contract which is en
titled to full protection. It would result in the
payment to the Gardner Valve Co. of a full third
of the sum from which the selling expenses nmust
be met and the consequent decrease in efficiency
of that department. It would further result ina
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loss to the Car Company by largely taking from
Halyburton his incentive to do good work. The
expenses of the selling agency may (and probably
do) require at least one per cent, and the re-
mainder can constitute Halyburton’s sole per-
sonal compensation. If that were ordered to be
tamed over to the complainant it would leave his
contract with the Car Company largely a barren
obligation so far as Halyburton is concerned. It
is not human nature for a person to render satis-
factory, or even indifferent, services under such
circumstances. Halyburton has entire charge of
the selling end, under this contract, and it can
only be through efficient work in .his department
that the Car Company can hope to recoup the
large losses it has thus far sustained.

There is also the further obstacle that such an
arrangement would be making an entirely new
contract between Halyburton and the Gardner
Valve Co. Counsel seem to concede that com-
plainant could not receive the benefits of their
proposed scheme without being obliged to issue
the $200,000 of stock to Halyburton (p. 39, their
brief). What justification can there be for such
arrangement? Neither Halyburton nor complain-
ant have ever made a contract dealing in Haly-
burton’s interest in the Car Company contract
and there is no conceivable basis for the lawful
issue of such stock.

There is, however, no basis whatever for any
decree against Halyburton. The sums paid to him
constituted the payment of a very small salary
or were otherwise employed for the purpose of
endeavoring to raise capital for the corporation.
There is nothing to indicate that Halyburton did
not render the services required to the best of his
ability, and there is, therefore, no conceivable basis

or any personal obligation on his part to repay
these sums.
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This record clearly shows that Baylor spent his
money in an effort to interest capital and to locate
a manufacturing plant at Hampton from which te
unquestionably hoped to benefit in many ways.
The parties worked for several years to accom
plish the desired result but failed, and it does not
appear that such failure was due to any fault
the part of Halyburton. It is true that Baylor
spent some money, but it is also true that Haly-
burton devoted several years of his life to te
same end, and both lost.

Complainant’s real grievance is that Halybur-
ton did not remain a failure but finally induced a
large manufacturing concern to take up his valves.
Then complainant conceived the idea of endeavor-
ing to recover what was lost in the vain
endeavor to locate a manufacturing plant
at Hampton. If courts of equity would hold gpen
their doors to everyone who lost moneiy in im
provident speculations, they would have little
time for other business.

It is submitted that the decree below was right
and should be affirmed.

Respectfully submitted,

Gilbert Collins,

Charles J. Hardy, of New York,
F rederick P. W hitaker,

Counsel for Respondents.









