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1. APPELLATE DECISIONS - STRAUSS v. SOMERS POINT llliD HAGENBUCHER. 

IS.SUANCE OF LICENSE APPEALED ALLEGING ERHOI'-JEOUS ISSUANCE OF PRIOR 
LICENSE,· IMPROPER MOTIVE IN OBTAINING PRESENT LICENSE, LACK OF 
SUFFICIENT INTEHEST HT PREMISES, APPLICANT UNFIT 3 AND PARTICIPATION 
IN ISSUANCE OF COUNCILMAN DISQUALIFIED BECAUSE OF PEHSONAL 
INTEREST - OBJECTIONS FOUND WITHOUT MERIT - ISSUANCE AFFIHMEDo 

MARY STRAUSS, ) 

Appellant, ) 

-vs-

COl~~ON COUl~CIL OF THE CITY OF 
SOMERS POIN11 and RICH.ARD J. 

. HAGENBUCHER, 

) 

) 

) 

Respondents. ) 

ON APPEAL 
CONCLUSIONS AND ORDER 

Edison Hedges, Esqo, Attorney for Appellanta 
Enoch A. Higbee, Esq .. :1 Attorney for R2spondent, Common Council. 
Richard J. Hag er1bucher, Pro Se. 

This appeal ls from the renewal of Hichnrd J. Hagcnbucher 1 s 
Plenary Retail Consumption License for tli:::; current fiscal year for 
premises at Maryland 2nd Sunny Avenues, City of Somers Point. 

Hagenbucher has already be-en before this Department on 
three prior appeals. Originally the holder of a Plenary Retail Con­
sumption License .for 528 Shor(~ Hoad in the City, his renewal of 
such license for 1935-6 by the City Council was reversed on appeal 
to this Department. Marsteller v. Hagenbucher and Somers Point2 
Bulletin 95, Item 10. Tho Com1cil's ri~fusal, in the subsequent year 
(1936-7), to issue a new license to him and his wife for those same 
premises was affirmed on appeal to this D(.:;partmont. Hagenbucher v. 
Somers Point, Bulletin 192, Item 6. 

However, in the next year (1937-8) the Council granted a 
license to Hagenbucher for the prernisos in question at :Maryland and 
Sunny Avenues. On .appeal by an objector, the Council's action was 
affirmed by this Department. Marsteller v. Somers PoJ.nt and 
Hagenbuchor 9 Bulletin 244, Item 7B 

H.0,genbucher has, since sucl1. time, successively r~mewed his 
license for these premises at Mu.ryland and Sunny Avenuf~S for 1908-9, 
1939-40 and the current 1940-1 fiscal years. 1111ary Strauss, who re­
sides near 528 Shore Road (Hagenbucher's original site), here takes 
appeal from the current r2newal. 

Her contentions may, for convsni•.:;nce ~ be sunm1arizod. as 
follows: (1) the building which Hagsnbucher put on th0 premises in 
question in 1937-8 did not actually confora to the plans which he 
had filed with his application for that yea~; (2) his real purpose 
in obtaining renewal of his license for the current tsrrn is to seek 
transfer of that licr;:;ns<J to his original si tc; at 528 Shori2 Roo..d; 
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(3) Eag'.;_mbucher lacks suffic.ient int21.,:~;st in th~~ prcuises i_n qw2stion 
to wari~.ant. i,ssuanc·:) of his prE:sEmt license; (<1:) m~g·_::nbucher is un.fi t 
to hold a liquor licenso in this State; o.nd (5) a ci.J.squalifi0cL coun­
cilman took po.rt in tho grantj_ng of Hag'::mbucher 1 s cun· 1011t ronevvGl .. 

As. to (1): Hagcnbuctwr J s orj_girw.l (i. c. 9 192)'7-:8) application 
for. hi:s p:res~mt -sit2 was for a builoing to be co:1structc0_· ·on· t_h..:)· 
then v.o.cc.nt land in o.ccord.ance Viri th plans submitted w1t.t1 t~:1e: appl.i.~ 
cation. HQn·cu. th<:-; Council, . in granting -such <~lppLication, irnpo.sed. the 
proper con.dition tl'mt th\:._: licens:~: itsol:f not- D.ctually- issue witi.1 ·. 
tho build~ng was erected~ ·At th0.hcaring art.appeal in that:ba~0'in 
January 1938, Hc.gcnbuchc:::r testifi1~~~1 thc..t h~.:· actually inb:mdpd tp . _ . 
erect such a builciing. How·avm ... , in Iv1a:cch 1908, while: th0 cipi)eal wt_iS· · 
still plmciing, Hag dl.buchc:n·:; c L:.i.iming tho_t his financiul backing hCLd 
failed, obtained the express consent of the Council to move an al­
reaG.y constructed and coL.1para ti v1~l~r small bu:Llcing onto the site 
insteado 

Ths Council c.tctecr 2r-roneou$ly in cons~~n ting to suci1 a change J 

b0caus2 th•2 case was th«:::n stlll O.L1 .::· pp·2a1 Ofjf-or,::_; ti1is ··Dcpartm,0nt anci_ · 
becD.us\;;, further, the ci12.ngc wets ~:30 substc.mtial o.s to r,2quir0 th8-t 
Hag,::mbucher file a n0w appliccttiorL 

However, th:cr t.::: is no <::vid 9nc,_; that t.rL:; chc:mg12 W(.~S in ·any wr.~y 

actually fraudulent or ti"w.t th·-~ builzJing vvhich vvas .i11ovt:~G. on to the 
premises must be dcf;rncd unfit ·for ,:, liquor lic·cnsf.::o In viuvv o·f such 
facts, and thG further fact that H<1g·,::nbucl1:2r 5 c.fL:r putting ·such 
builc~ing on the pr12uis(2s J has continuously 1x;-~::n ·applying· f'or and re­
ceiving his license for several successive·yenrs for tnat very 
bu~_ldin{s:.i _ ~ t wo~l(.i be wholly wi th~ut_ poin~ .. noyv- to :;~~~j~ers~ ~~s pr~s2nt 
(1940~1) license m·2rely h2caus0 or tnc _st~tlG. cllcng 1,) .of buiJ,.cang plans . 
back in 190?-8. I-Iowevc;r 0.efectiv·2 such change inay h::~.v::0 bt:::(-?.n,, 1t 
related solely to the 19~7-8 license Gntl in no way vitiate~ or af­
fected the lice~ses issued th~reaftcro 

As to (;2) ~ This is appar~:::ntly th~~ ch:Lef ground for thr.:.: 
present app .. :::al. App0lla:ri t, LL ving [.~long.sid(~ 5~:8 Si10re Jior:id J j_ s fr0rcr-
ful lest Hc;i.g:_:mbucher will si::;ek & transfer of l-iis lj_cens~; to those 
premises (which rJ.r~2 located in a different neighborhood) anl,~ thus 
re-establish his old business th2re. 

-This very issw.; was c-tlso raisec1 V/lL;n c.:;.pr.x~;:::.l vvns tClk<2n fro1n 
tho original granting of Hag1,;nbucher 1 s · lici:.;ns~: for th2 pr•:.::rniscs in 
question for 1937-8.. Hag.:_:.·nbucher tustj_fiec~. on th&t r.ppcc~l thc~~t h:: 
did not i11"C(md to seek c-my transfei"' to 5f:8 Shore HoD.o_ o Howc.vcr J it 
is cL;ar thc.t EO:g~nbucher 3 ~ift:::-r abE)taL1ing .for so1J10 two yecn·s from 
any such plan 7 then wade distinct ov,2rtures to appellant in the 
spring of 1940 to som1l!. out 1·vl1e:th2r slK:- vrnulc_ obj 0ct to hi.s se!~king 
the transfer. Apparently tho res~!()IlS~:: cooled his nop·2; j_n m1y e~lent,, 
he never filed any application for such transforQ 

Hagenbuch0rrs recurring desire of being abls so@c ~ay to 
locnt0 again at 528 Shore Road is no reason for deninl of renewal of 
his lic(:mse for his pr(~SEmt and a_p~Jare11tly bonG_ fic;_e bu~:;inesD vvhich 
he has novv be·.:m operating for se:v0r:::·~1 yiJars ~1t the pre1~1i0·es in qu.es­
tion c~t Maryland and Sunny Av2nuos. He cannot get ~~~ transL.n· to 
528 Shore F\.oo..d without naking a. regulo.r ~-~~Jplicatim1 thsr(;f'or. TJ:1,; 
proper time to figJ:1t out the co.se whether' h·J shoulC. bl: grantcu such 
transfer is when lle actually applie~.:;. SlloulG. the Cow1cil 3 after 
hearing objectors_, gro.nt tnat transfer, appeo.l rnuy bs taken to this 
Department to determine whether or noi;; such qction is ert'on,2ous. 
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· A.s ·to (?5) ·:: At the lo.st rippeal Hag;·:.~1.1buch_:;r fur.ther testified 
that hE::: plai1nel to finance him,s~~lf in setting up business at the 
preti1ises- 'in. questj_ou by raising a 111ortgc:~.g,;:j o.Y1 such premises" HG 
now testif=ie's· that hr:; is not actually thr2 mvn'3r; tho:c.., -w.~cn·he 
testifi.e0. at the last Ctppual, he had. pl8.l'l11Cd to rJUY the property 
froi11 the:· O\Jn8r [lnd then r iise adca tiono.l ri10ney by g 5~ ving n mortgage 
on such pr:.;i!tis(;·s; thiit he die. not go through with this plan beccrnse 
of t:f1e failure of hi$ fi~rnncia1 bt..:cking,; th~Lt· h~:.=; 5 th~ref·JI'J,? ha;:.1. 
b .,::,,-:in· · OCCUJ)Yl0 .l:10" :tr'1;c::i ·.p1'->n 1"ll0 

""1:ir_•· e'.,·~r1---,···» c:~l0 llCP '·le 'l tc'"l~',,.1+- , '-''-'l . f.::> .J _, .--~,u ,J .. ~0 y_,.L ,._) _, <...,::,) L v.lC.t.LLle 

.· . . ·: 

·. , · Althoug11 · a::1· applicaii.t for· t:i. rutnil liq11or lic(:;ns~; ·wbother 
origJ.nal or r2nevv-al.~ must have color of r igl1t to irim1e:dia b:: nnd · ex...:. 
elusive possession of the prcillises for w~ich he se~ks license, it 
is riot :necessar~r t1ia.t hti actu2lly own tb; premises. It is· suff~-:-
cl·» r::»r.1·c'- · ·i·· f' ·~ c:: n·· · ,:·)r c:, · 11.:~ i· c ~:i : t'--''··1q·, .. ·Lt 1;1r 1.r:1':)t..,..1P"' ~~ t -\.'"l. lJ · u· r- f'or · ,, · t. :.'.)r·1;:1· ,_ ...... ~- _ ' a 1'-' '- .._, ' l. v ..:.> 1."- .....,l. c.. l-..L.. J v ........ J. ,.,,, ~L ........ ~ _ .... ~·.. ),...... J • 

See ·Re 'Bnc]f:er 1 BullcJtin 4-19, It·Ji 1·1 4, c-trH~ rulings th::?r8 ci tcC. .• · 

As:to :(4): ~he issue of Hagonbucherts'.fitness· for·a retail· 
liquor license ·wes squarely rr::.iscc~. on the L:.s t e:~ppen·l · (vj_z ._:9 from · 
th;;:~ grt.rrting· of Hag2nbuchc:r"' s licens·2 for th:c pr·ernises in· question.· 

.. in 1937-8). ··rt was tl1ere heLl that IIag;2nbucher· •·s conviction in " 
February 1904 for poss(; s sing C:1 ~lot 1112. c him) J ancL o.l s 0 his 11li s c 011-

cluo t vvith r)espi2ct to his lj~censec:L business vvh'.::;n loct.~tec~ Gt 528 
Shor1::~ ·Road, did not mandatorily e1.i·squalify l'1im froiil nny license.) . 
then::after; thn t he]1C8' it. Vias within EL: Council's LLi s er et ion to 

.. giv~2·him_·ttD.nother ch2.nce" by ... gr'.et.ntint; hiii.1 a lic0nse at.the pre1a.:.~ 
"is es j_ri: -.quc: s tion; . that.? how2vor, it wo.s tlJ:J.e Counci1 's sp=:.:;ci;:.:,l r~J-· 
spo:nsibili ty to sc:2 to it tno.t _, if m:~g,2nbuchcr rel:aps·cc~ into aY1y 
misconduct, ·suspension or loss· of his lice:nse -vwuL:1. bt.! n surs · ancL 
swift." 

So far as appears) Hc1g"-mbucher, ev:c~r since o.btc~ining such 
lice:trne for thu :prernises in questionJ hc'J.s b~22n g uJ.lty of no mis-
coff~uct in conn,_:;ction ·1ivith his business tnoreo · 

·An p e 11ant'1 s cont en ti on ~1. ;:) p o.r ·::n tl v · is t i1c_;, t .? d 0 s pi tu such 
.. "fact, _Jlag~.::nbucht~r should n::::v•.:;rtll~less be.., d(~~:mec~ nec,2s·si1rily unfit 
. -f~r ·t..!. license· becc.::US!:::,, Li ac.1\~~i ti.on to {1.1s pre,.rious rc:cor~~ 3 he 
·"actually g.nve fD.ls,2 testimony in Jan'lw,ry 1968 at the hearing on the 
last> c.ppeal g 

..... I1i, · n·et., the tcstLtwny i:::1 qu2sT:;ion 3 most (if not a 11) of 
which. has alreac..L;/ been mentionec~ in (~is cuss ion on t:.ie abovr.:: points 
of this appec:~l·, is Hagenhucher ts st~lteiHent of .D.is Wirious plans, · 
designed to show that he was in Garnest in seeking 2 license ·for 
th·2 premi,s;;cs in question ancl actually wc~nt.ali to estn.blish business 
there an~ that h~ ha~ no intent to seek 'any i1ruae~int~ transfer of 
his licens·e to 528 S.i.1ore Hoad. 

Ti1e very fact that Hag::mbuchcr actlwlly dill set up ·busiriess 
nt th2 pre~ises in qu8stior~has now been in business ther0 for some 
thre\::: ysars:1 ancL nbstained for two years froD mo.king c_ny rn.ove about 
seeking a transfer to 528 Shor~::; Hoc:~dJ is s t.rong indico. ti on that his· 
tes·timoriy was given in g ooC~ fai tho 

"It1 any evcntJ I cannot s·c: .. y thnt thcj evi().enc0 in th~ casu is 
suff:.i:ciently clear D .. nd convJ.ncing to warr:::.:;:1t any finc~ing ti.12t 
Hag0nbuchGr -rictually perjured at th0 19~8 hear~~ when testifying 
as·to his thsrt planso 

As to· (5): Appel.L::mt cont0nds that one of t.L1u c01.incil11EmJ 
ClauC. 0::: Nicker son_., who participa tee. for a tiri1c cl t the ne~ t:ing on 
lfogcnbuclwr 's ;_~ pplicei.tion for current roncvval, vvas :ictually ci.is, 
qualified froiil such participntion.7 thus vitiating th;; Council's 
action in gr an tlng tl1at o..pplicatJ.o:rio 
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Nicker son becc..rne a eouncil1mu1 in Ja.nu~~~ry 1939. He is L.:.ppar­
ently friendly with .tlagenbucher) am~;. :is D. drD.ftsman by profession.· 
In the course of his pFivat2 busine.ss as such dre:LftsmanJ he twice 
drevv building plans for Hagenbucher - first in 19~/7 J when he drew 
th0 plans for erection of the building which Bagm1bucher ho.c~ or:Lg-­
inalljT intended for the prei;:ises in question; a:aC:i. later .:1 in 19-40.? 
when he drew teritative plans for Hagenbucher for proposed remodeling 
of 528 Shoro Road in the ev2nt Hag·2nbucher coulc~ obtain trc~~ns.fcr 
there., There is no evidence tho.t pEi.Jrnent for thes2 plans was con­
tingent in any WflY :> cLir·2ctly or ]_ndir8ctly, upon the outcome of 
Hag 1~:mbucher 's application for tho cur:r.'ent renewal of his license. for 
his present siteo 

When Nickerson started to sp\:nk at th(;: Council's hearing in 
fnvor of the application for such rsnewul, protest was made that he 
was disqualified from any voice or vote in the mattero The city's 
attorney suggested thnt, to avoid criticism 2nd confusion of the 
issues, 1Uckerson actually leo.ve t1L: :i.-11e-2ting o The councilme.n some­
what r2luctantly acceded, thus t~-J.king no further pai-·t in th€:: 

·discussion nor any part whatsoever in thr:? vote on the applicatiorio 
The remaining six councilmen vat oci. w.1;;_ni111ously to gr l:'..11 t the r enevv-al. 

A member of a local issuing rrnthori ty is disqu;:ilified froE1 
~?ice ?r v?te on ~m. applicatlon for license vvlwn L1~ ~~?.s. some cL~~cct 
11nanc1al intere~t in the outcome or when, because 01 his rela~1on 
with the applicant (such as, for example:> being an actu~l employee), 
he co.nnot be considc3rud. o. Hfree agcnto 11 Sec R;:.) Kerner 2 Bulletin 298, 
Item 9, and rulings there ci t2cL Tr.:us, in th-3 first appeal involving 
Hag :.:mbucher an.cl 528 Shore Hoacl, his then license for such premises 
was reversed because, onong other things, on-: of thG councilinsn who 
voted for the license was an employe2 of Hagonbuchero 

However,, in thG present caseJ the mere fact that Nickerson 
is a friencl of Hag{::mbucheI' and in fact spoke out for him at th::; 
meeting did not CLisqualify him. Nor clicl the fact that, in his busi­
ness as draftsman, he drew occasional plans for .Hagi;:mbucher. Such 
interest or relationship must be deemec~ legally remot·2. See Re Grant 2_ 

Bulletin 124, Item 7 (ruling a councilmi1ll to be qualified des pi tf.=-) ~nis 
having acted as real estate agent in the letting of the premises for 
which license was sought c.mLL also having placed insurance on such 
prewises so long as payment.for such services was in no way contin­
gent on the application's being grai1.ted) o Also see He Gallc::~her 2 

Bulletin 138, Item 6 (reaching a similar result with respect to a 
councilman employed by a concern whicl1 solC_ bc:~r fixtures to an ap­
plicant) o 

However.? Nickerson1s rer11ovcL1 frou the moeting, evm1 though 
technico.lly he was not G.isqualificc.~.? was nevertholes.s 2. praiseworthy 
measure for c.,voici.ing criticism ancI also to pr,2vent confusion on the 
real merits of the case. 

While; on this point of ethical c!.eraeano:c 3 I not-2 f'row the 
rccorC. in this cetsG that Nicker.son arni two other councilmen visited 
~pp~:;llant during the spring of 1940 to see whether she would not 
drop her opposition to Hagcnbucller 's gr2tting a tro.n,sfer of bis li­
cense to 528 Shore Road.o Although there is nothing to irnpugn the 
goocl fed t.tl of the councilHcn, neverthelc;ss it is extre!.111.;ly poor 
policy for rnewbers of a loce .. l issuing authority, no matter how well­
interttioncd they may beJ to advocate a licensee's cause in this way, 
thus departing from their true functLm of being m;2rely a judge in 
the rnnttero 



BULLETIN 454 PAGE 5. 

However, then:~ is nothing :in suet. conc~luc t of these~ counc:i.1-
men which in o.ny way vitiates the Council's action in granting 
Hagsnbuche~ ~renewal for hi~·prosent site. 

App(;]~lant' s grounG.s of O.pp0ul q-2ing thus vd thout ut":::;J:i t.? a·nd 
no rei.1son.appearing for rc:v2rsaJ:-, t}h;; Com1cj_l' s action in rcnevving. 
1-fagenbuclu~r • s licen.se for ·the currcn~ y(3ar ls affirrncd o 

Accord.irigly J it is J on this 8th day of April J 1941_.? 

. ORDERED.? tho.t the pr~:::se:1.t appr.::c~l be c .. n.c~i. heh~by is d.is1,liss.~do 

Eo W o "GAHRETT~ 
Acting Commissioner. 

2o DISCIPIJINAHY PHOCEEDINGS -- ILLICIT LIQUOE - DISCHEPANCIES IN 
PHO OF, ACIJJ Alm SOLID CONTENT - -FIVE HEFILLS FOE THE APPARENT 
PUHPOSE OF SUBSTI'TUTING C.HLGAPER WHISKEY - 30 DAY·s 1 SUSPF~HSION .. 

In the Matter of Disciplinary 
proceedings against · 

GYPSY CAMP, INC. 9 

1288 South Brciad St., 
Trenton,. :N. tT., 3 

) 

) 

) 

) 
Holder. of Plenary Hetail_Consump­
tion License C-214 issued by the ) 
BoGrc:2 of Cammi ssiorn~r s of tll8 
City· of ·11renton~ ) 

CONCLUSimm 
ANIJ ·onDER 

Willirua·R~ich, Esq.; Attorney for Dcfendartt~Lic~nsee. 
Charl0s Basile, Esq., Attorney for the Department of AlcohoiJ.c 

Beverage Control. 

~he defendant-licensee was chargeJ with possession of 
illicit ulcoholic beverages in violation of ~. S. 33:1-5d and re­

, bottling alcoholic beverag13~) in vlolation of R" S. 36~1-78. 

The licensee admits th2 facts. 

1rhe D13pa.rtmcm.t fils discloses t.~1at, on Decei111JE:r 30 !I 1940 3 

investigators of this Department JJ1.Spc~cted tl.Le licensect pr-c.mlises 
and gauged cmJ_ tested th2 open stoci~ of alcoholic h.::v'~~rages. As a 
result of the preliminary fielc.~ investigation,, tne investigators 
seized three quart bottles labeled YTWilson •That's All' Klf:mcled 
Whiskey" and_ two quart bottles 12be.lec:~ TJCalvt-;rt Special Blended 
Whiskey Jn o.11 partly full, and ons seo.led, unopcn0d bottle of 
ncalvert Special blended \iJhislrny n and one sealeu, unopened bottle 
of "Special Rose o.f Baltimore Brand Blended Whiskey. 11 Analysis by 
the Department chemist shows that the contents of all of the open 
bottles varied J.n pl".oof c.:md that four of tllt.::; fiVE.) vo.ried in solic~s 
or acids, or both,, from g 1::Jnuir11:3 sample.s of th;.:; sc:.ui1'2 brands used for 
comparative purp~ses. 

At the tin~ of t~eir investigation, the investigators 
secured a volll.i.11tary signed sta ternent from St2phen Gelen ts er, Presi­
dent of and employecl as bartender by· the licenser::.: corporation. In 
this statement G8lentser admits that 11 .. 2 refilled t:1() botth::s, 
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allegeclly with E.~pecial ROS(~ of Baltimore Drt:rnd Blended vVhiskey .. 
As his excuse for tl1is acimitted ri~;i'1lling 3 he states that it was 
don0 "for tlHj reason that I suddenly found myself out of VVilson & 
Calverts Special Whisk(~ys which are my tvvo best s2llers:; & c~~id not 
realize the seriousn0;ss of the violation. o ...... 

11 Tl1G lameness of the 
excuse is apparent. The investig&torst rc~po.rt further G.iscloses 
that 3 while they found no w.1opened bottles of vVil[JOn Yi That 1 s All TY 

Whiskc~y j_n stockJ there were tiirec: full, sealcd;i unopeneG bottles 
of Calvert Special Blended Whiskey on the stock shelf beneath the 
bo.ck bar :J in tlle very same place where the tvm refilled bottles .of 
this product were found. A check of the invoices of the licensu::j 
corporation disclosed that Special Rose of BaltiLlore costs the li­
censee $17 .50 a case wl1e:ceas the Calvert and Wilson cost $23.00 a 
case -- convincing and pertinent evidence of deliberate intent to 
"chisol.n 

It is now argued, on behalf of the defen~ant-licens0s, that 
the refilling was not done with the lmovvlcdge or consent of the li­
censee: corporation and that Hfor his improper conduct, which no 
doubt is injurious to the business of the corporation, said Stephen 
Gelentser, the bartender, was discharged by the corporo.tion. n This 
argument is completely lin.tenable. Gelentser was· the President of 
the· corporation. Depa~tment.records disclose that, as President, 
he was the holder of 9% of the corporate stock. The action or a 
corporate officer on b;dw.lf of tlH:; coriJoro:tion is tc.lntaruount to c1C­
tion by the corporation itself. Knowledge is clearo Cf. Re Club 
Murr_ay Corporo.tion 2 Bulletin LJ:52, Item 3. Moreover, there is· no 
explanation whatsoever as to just how the corpora ti on rlischarged 
Stephen Golentser, its President, or who became the new President, 
or what happened to Gelen ts(:;r ts stock. Investigation of the cor­
porate set-up will therefore be ma~e .. 

It is furtlwr argued that, al though Chapter 1?7, P .L. 19~39 
(R. S. 30: 1-1. 2) provides .:1 among oth.2r tl·1ing ~:> 51 that e.ny o.lcoholic 
beverage in cmy bottle shall, in. any procee<.IJ.ng pursuant to the 
Alcoholic Beverage Law, be detmied. -µriua facie an illicit beverage 
where the container bears a label which cloes _not truly describe its 
cont2nts, this is "merely a rule of e.vidcnct.; 11 and that t1there is no 
roorn for any presumption that tho bottles contain illicit beverag•::n 
since the bottles had been refilled with Special Hose of Baltimore, 
a tax-paici whiskey. rt is further argued thc;~t r.:.:;filling fr;::m1 one 
bottle to another for the purpose uf S•Jlling by the drink m/er the 
bar, as distinguished from sale by the bottle, does not constitut~ 
rebottling within the meaning 6f Ro S. 33:1-780 

These arguments ar<:; likewi;Je unt·-.;nabl· . .; .9 both in fact [.;_nd 
in lavv. 

'I1hu fact is that thcr 0
..; is no proof -vvt1~;_ tso·.::::V,..;r tllat th"c 

S·2iz-2d bottl0s wore refilled with tax-paid. liquor. The; licensee 
claims that the refilling was done with Special Rose of Bal timor·:.;; .'i a 
tax-paid whiskey o The chemist ts rc~por.t of analysis J however 3 dis­
clos,::i's that while in some instances tho refilleC.~ bottles approximatE; 
Special Rose of Baltimore, they _do not in other instances. It is 
q~ita possible thut, even though the chemical components approximate 
a particular ta:x-paj_rJ" IJrocluct, th::; contents may in fact be bootleg 
whiskey of similar chemical components. 
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HThe. comprehensive; lcgisl:1ti.ve restrictions against 
rectificat~Lon, .blendir~g and bottling by reL.J.l licensees 
are salutary in pu;rpose and effect. They. are o.imed not 
only against th~ use of tbootlegl liquor on which tax has 
not been paid, but· also against '~efills* of· all kinds. 
Customers are entitled to ruceiv8 the liquor which they 
order .• 0 ...... TY 

Refilled liquot constitut6s an illicit beverag8, whether tax-paid 
or bootl 1Jg o Re Haney 2 supra; Ro orbcteh2 Bulletin 406 J .Item 10; 

·Re Perna, Bulletin 442, It.J111 6; H~J Htmrin02 Bullutin 445, It 10111 12. 
Refilling of an alcoholic beverage from orie cont~iner to anoth0r 
constJ.tutes bottling ·within the meaning· of h·~ S~ 33;1-78., Re Heuring? 
su~ and th2 i terns th2rc;]_n cited o · • 

In Re .. Orbcl"Ch2 supra t I rul,~:d tho.t r~ minimum penalty of ten 
days would ba given in illicit liquor cnsss ~12r0 th~ licensee was 
personally· innocent ·rmd ·vvhere t1.1cr·:.:: wore no aggravating elements 
present.· I thr:::n said: 

nvvhore thu licensee perfori11s or C:.uthorizes or acqutesces 
in the 'irefilll, or- where· th(:;r2 is a pro.ctic!3 of •refill'. 
at ~IB t~vern (wh~ther or not the license~ disclaims 
1'..nowledge of such), or vvhero the ·Jvid<Jnce shows thn t th:.;· 
t refil1$d t liquor is bootleg J ttw p 12nal ty must ;::md will 
be_ he2vy-fi_st2cL n · · 

In the prescmt case the· license·3, through its President, 
performed ,the ~'efill, anu, s'in~e ti:1e facts o.ri::; o.cirn'i tt 12d, the licen­
se~2 is guilty as charged o A S(;_;ver·2 pe::.1alty is ~·.rc:~rrantcd in o·rcter 
to stc~mp out this insiG.ious -pro.cticu o.f ·C:\~lib:arL1:~e t;2.mp 12ring with 
liquor stocko · , .. 

The licen~)e will be ·suspen..:led. for· rr period pf thirty days o 

According~y, it is, on this 7th day 9f April, 1941, 

O~DERED,. tnnt Plenary hetail Consumption License C-214, here..­
tofore issued to Gypsy Camp, Inc g by the BoarcL of Cormriissioner s of 
the City, of, Trenton, be and the same· is hereby suspended ;for a 
period of thirty (30) .days, effective April 14, 1941, at 2:00 A.Me 

.E. W o G.ARRETT, 
Acting Conm1iss-ioner .• 
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3. DISCIPLINARY PROCEEDINGS - ILLICIT.LIQUOR - DISCREPANCIES IN ACID 
AND SOLID CONTENT - ELEVEN HEFILL[1 CONCEA.:LED .ABOUT TJIE PHEIVIISES 
saowING CHEATING ON A L.ARGE"SCALE _·30 DAYS' SUSPENSION) WITH NO 
REMI2-SION FOR "GUILTY PLE1\ .. 

In the Matter of Disciplinary 
Procee~ings against 

JULIA. KISH,9 
119 Genesee SL) 
Trenton, No Jo 1 

Holder of Pleno.ry Retail Con­
sumption License C-201, issued 
by the Em:.rd of Commissioners 
of the City of Trentono 

Julia Kish, Pro Se. 

) 
) 

) 

) 

) 

) 

- -) 

CONCLUSIOm3 
AND ORDER 

Charles Basile, Esq~, Attorney for the Department of 
Alcoholic Be~·eruge Control. 

The defendant-licensee has pleaded guilty to charges of pos­
session of illicit alcoholic beveragos in violation of R.So33:1-50 
r:-md rebottling alco:nolic beverages in violation of R. S. 30: 1-78. 

The Departrnent fj_L~ ciiscloses th2~t.$ on May 29, 1940, investi­
gators of thi.s Department ~-nspect,ac~~ tlie li.censed preinises and gauged 
and tested the open stock of alcoholic bsv2rc.gJso As a result of 
the prC::lL:iinary f1elc1 J.nvestig::rt~ion, tl1e investigators seized six 
quart bottles labeled nvvilson TThat•s 1-ill' "DlendE-~d Whiskey.?!! one 
quart bottle labeled nco.lvert BaI' Pr1v·ate Stock BlendeG. Whiskey,.n 
three· quart bottles and on:; half-gallon bottle labeled 11sch12nl2y 's 
Red Label Blended 'vvhiskey, 11 2.ll partly full, and seale<i.? unopened 
bottles of the so.me proc:ucts.. Ann.lysts: by the Departw~nt chemist 
shows tb.c-~t the C©Htents of ~11 eleven open Lottl2s vo.rieJ. consider­
ably ir1 both solids and acids from genuine so.mples of the SnJil8 bra.nds 
used for comparative purposes~ 

At the tin1c; of the investigcttion:; th:; licensee denied kr10wledgc 
of any wrongaoing. However 9 ti.1,2 inv·:3stigators 1 report discloses that 
the "rGfillsTI 1Nere hic~acn, havi::ig be~n c~istribut;;;d sepc:~.ratcly in cases 

. containing sealed, unopciled bottlus of alcolilllic beverages rather 
thc:Ln b~ing plac8C on th(:; bock bD.r, availablo for immr.Jtiiate use. Thus_, 
o. perfunctory check of th-2 licensee ts open stock of alcoholic bever­
ages would not have result2~ in a discovery of tho refilled liquor. 
It cle8.rly rLppcar.s fro1i1 t.i:u great number of nrefillsri anri the de­
liberate attempt at conc~2alr:ic.nt by th(dr scc.tter~;,d distribution about 
the pri2miscs.? that not only did th2 licensee or lwr employe2s, or 
both 1,-now vvh::.it' 'v1.r··is p_·.-)-]--,c;· nn "out :ilc·o +·f--r,·I- t1,'JO C1\·1··:,<.)t-ino· 1 ii\f'"'S o-n a . ' -'--'-· ~~ • c_, (.) ~ ~l1b VL J L~ ,._) U -.L<-L l.J -'-' V C, ..I.. . b V U. • 

large scale. 

Refilled liquor constitutes an illicit beverageo Its posses­
sion is in violation of H .. D. 3~3~1-50 .. Refj_lli~.1g is in violati·on of 
Ro S ~ 3~~ ~ 1-? 8 c .. S~-~ 0 )1;_;_Qy-o.sr Cm.rm 2 Inc o 2 Bulletin 454 ,_ I tern 2 5 and 
the items thor~i~ ~i~cd. 

Sinc8 the presort case inv6lves 2ggr2vat0d circwnstances, a 
severe peno.lty ~-s-warrc:.~nt~uo Se(.:; R~ Gy1Jsy Ca1n:g_2._ Inc .. 2 suprD.. The 
license will J . tl1ei-)ef ore J b.2 sus P''-'llCLecI for ~J. perioG. of thirty clays. 

Accord.ingly, it is J on this 7t~1 G.ay of A:pril) 1941, 

ORDEHED:i that Plenary f{etail Consum)tion J~icensc C-201, hereto--
~ · ., t J 1 ' '( " - ~. r. ' f 0 

• ,.. t l C ' t J.Ore issuec :.o u_._ir" i_,_:j_stl f::1y -l.J.:.18 rioa-.i.-;l~ o CornrnissJ_o:ner~:.; 01 - ie l y 
of Tren~on, be aPt tn.c saiiV~ is i1u:.i:'eby .sus~1onC~c~d fc)r c_~ period of 
thirty. l30) days, effcctivs April 14, ~~41, at 2:00 AoM. 

E \:r G ,; "::>T""Ti''Pr1·1 
'I : I~ 0 J-l.1 u::.J.:J __ 

0 

J 

Acting CcL·ilrt1issiow2r Q 
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4. APPELLATE .DECISIONS - QU~RELLO v. RAHITAN, JANSEN AND TURNEH. 

ISSUANCE OF LICENSE APPEALED ALLEGING RESIDENTIAL NEIGHBORHOOD, 
· NO· .PUBLIC NECESSITY, IMPROPER CONDUCT OF IJICENSED PREMISES, AND 

BIAS AND ABUSE OF DISCRETION OF THE LOCAL BOARD - NO ABUSE OF 
DISCRETION SHOWN - LOCAL REGULATION REQUIRING THREE YEARS' 
RESIDENCE Il\J THE MUNICIPALITY - DECISION HESERVED FOR TEN DAYS 
PENDING. pISI?.OSITIO.N 0F DISQUALIFIED PAjiTNER t S INTEREST. 
AURELLO L. QUARELLl;:. . 

Appellant, ) On Appeal 
-vs-

Bo~rd df. Commissioners· of the 
Township of Raritan, Middlesex 
County, o.nd Joseph Jc.:msen and 
Edward Turner, t/a "The Hideawayn, 

Respondents. 

)_ 

) 

) 

) 

CONCLUSIONS 

Biunno & Hothberg, Bsqso, by Ferdinand J. Biunno, Esq.,. 
Att6rneys for Appellant. 

·Thomas L. H~nson, Esq ., Attorney for Respondent Bo~rd. 

Roger M. Yancey, Esq., Attorney for Joseph Jansen and Edward 
Turner. 

App~llnnt appeals from the action of respondent, 
·Board of Commissioners, in granting a plenary retail con­

... sU:mption .license to res1Jondep.ts, Joseph Jc.ms en and Edward 
··Turner, f.,or .premises on the north side of Inmo.n Avenue, 

Piscataway town, .Township of Raritan. The alleged reasons 
for reversal rnay be summarized as follows: 

(a) The licensed premises are located in a strictly 
rcsidcntio.l comrnuni ty; 

(b) Public need, necessity or conv1.micmce did not 
require ·the granting of s:J.id license; 

(c) The licensed prsmises were improperly mGintained 
·and constitute a·nuisance; 

(d) The members of the Board were bio.sed and· pre­
judiced and the hearing b2forc them was unfairly, unjustly 
and improperly held and conducted; 

. (e) The grunting of said license was a gross abuse 
of discretion ·by respondent Board. 

As to (a): Josi.:rnh Jansen erected the prerniSt.;S in 
1925 ·and conducted a gene:r.,21 store there until May 10, 1938, 
v~heh he and a former partner obtainGd a consumption license 
for so.id premises. They runevv@d the licsns( . .; for the. fiscal 
year b·2ginning July 1, 1908. The premises were not licensed 
for the fiscal year b 1~ginning July 1, 1939 and apparo:mtly 
were not lic6nsed during the current fiscal year until July 23, 
1940, :when the pres8nt licensc:.wns issued. 
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_ App~llant ow11:3 1.d.s horfhj.? dlT·c:ctl;/ across tl1e rond frorn · 
Jansc~n•s building, and lives th12re vvith his fathar and 
mother. He tustified that on the side of the road on 
which tho licensed premises· ar(~ located, the nt~arest house 
is four hundred fc;et from the lic<::msed premises in one 
direction and at least one-half mile in the other direction; 
that on the side of the road on which his home is locatec~, 
the nearest house is one hundred· and thirty feet in one 
direction and one thousand feet in the other direction; 
that there arc about tw12nty-sc~ven homes within a ra.d.ius of 
a mile from the licensGd promises. Respondent Jansen 
testifir;:~d that there ar'J three houses in the vicinity of 
his prernises and that the~ others &rE; npretty vv\::11 spread 
apart". Thor12 are no other bu;:;incss places in the neighbor­
hood. The only question is wh0th2r th0 action of the board 
in granting the present liconsu was arbitrary and unreason­
able. 

It is true that licensed promises are out of place 
in a strictly rcsicientlt1l neighborho·Jd. Vannozzi vs. Trenton, 
Bulletin 2:15, Itcil1 7; Lo.p~lle vso W§;L,· :bulletin 140, Item l; 
Farley vs. High Brj__(:g:=~, Bulletin 151, It~m 13. This case, 
however, G.iff,:n .... s fr<im the casc)s cited, i.n all of vvhich li­
censes were sought in closely built ·up residential sections. 
They are also distinguished because in e2ch of the cases cited 
the local is suing :JJ1.tho:c'itj_es, exercising their discretion, 
decided that the i_;_ccms1:;;~3 should not be issued, which action 
vvas affirmed· on appeal; whereas, in the present case, the 
local issuing authc·1·J.tL::s, exercising t:Cuir discretion, have 
decided tho. t the lii:~cns<J should is sue, e..nG. I nm now e:1sked 
to set aside the action of the local Boar~ as arbitrary and 
unreasonable. On the cvic~ence I cannot :::>ay that such action 
was arbitrary or unr0asonable. Cf. Sears Roebuck & Co. vs. 
Absecon Rno_ J12!l~~i?-t. jjulletin 185, It\3111 lO;-C"arl:1art vs. Clnrh 
Bulletin 453, Item 7. 

As tu (b): Inman Avenue is a.paved, county road, 
wi tl1 a fairly large volurJe of traffic connecting tvvo main 
rands. There is a large colored settlement in a section of 
the township known as Potters Station and the 1ilembers of 
the Board who testified sc.dd that they consider 12C. the needs 
of the colored residents of th:3 township in granting the 
license·to Jo.nsen o.nd Turner, whose patront.lge, to 3. large 
ext0nt, consists of colored persons. In view of this ~vidence 
and the fact that the premises were previously licensed, I 
cannot say that respondent Bo:Jrcl abused t ts discretion in 
determining that public conven].ence required the granting 
of this license. 

As to (c): The evidence on this point consists of 
testimony given by o.ppellant t~nd a number of residents of 
the township that a large amount of unnecessary noise is 
caused by patrons leaving the· premises, particularly on 
Sunday nwrnings, and by motorcycles racing up and down 
Inruan A.Vi;jnue. Most of this testimony concerns alleged 
events occurring after the issuance of the prcs~nt license, 
Jansen testified tk~~ t d.uring the terras :)f his prsvious li­
censes no charges hu~ ever been preferred ag~inst him and 
that he heo.rd of nD couplaints. ·No chargc.s :cJ.vc: been pre­
ferred against the pres2nt licensees. The evi~unce is not 
sufficient to show that raspondent Board improperly granted 
the license. If the prdmist-)S are being improperly conducted, 
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appellant-may request the local Board _to prefer charges 
against the licensees and way also object to renewal of the 
license. 

As to (d): There ·is no.evidence that the members 
of the Board were biased or prejudiced. Two hearings were 
held at which all objectors were given an opportunity to 
be heard. Appellant seems to complain because when the 
Board retired to confer after the first hearing, it called 
Jansen and Turner into the conference room. It appears, 
however, that the only purpose in ·d6ing so was to ascertain 
if they had entered into a w~itten partnersh~p agreement. 
It might have-been better p~actice to discuss this matter 
with the licensees at the open hearing, but the evidence 
does not show that the hearings-were unfairly, unjustly or 
improperly held and conductpd. 

As to (e): From 1Mhat has already been said, it 
appears that the Board did not abuse its discretion. 

Und.er ordinary circumst.ance_s, therefore, I would 
affirm the action of the Board 1n granting the license to 
Jansen and Turner. 

Howevei, it developed at the hearing of the appeal 
that Edward Turner· has been a resident of the township only 
since June .1940. Sec ti.on 12 of Rc:~ritan Township Ord.inance, 
adopted September 10, 1935, and still in effect, provides: 

"No license shall be issued. to· any person, 
firm, corporationj group or partnership, not 
fully qualified TuJ.der the provisions of said 
Act and said rules o.nd· rugulations. No license 
shall be issued to any applicant who has not 
been a legal resident of the Township for a 
period of at least three (3) years nor to any 
ap~)licant who has not been in business in the 
Tovmship for a period of at least. one (1) year." 

The contention that the Township carmot require 
three years' local r2sidence is without weight. This question 
was discussed at length by the Commissioner in Imnello vs. 
Humson, Bulletin 77, .Item 9, wherein the Commissioner pointed 
out that Section 29 of the Control Act (now R.S. 33:1-32) 
provides that: 

"Each is.suing authority, by resolution first 
approved by the Corrnnissioner, may impose nny 
condition or conditions to the issuance of any 
license deemed necessary and proper to accom­
plish the objects of this act (now chapter) 
and secure compliance with the provisions hereoftt, 

and wherein the Commissioner further said~ 

11 The ordinance is not repugnant to the Control 
Act. It does not lessen the iequircments - it 
strengthens them by adding an additional quali­
fication. It does not tie the hands of the 
State, for the State has committed the issuance 
of retail licenses to the several municipalities. 
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Mere silence by the Stnte Act on the point ' 
of local residence i~ not inconsistent with 
a local requirement on this scoreo The 
Borough ordinance does not deny, as contended, 
to a class of citizens, the constitutional 
guaranties.of every citizen that, in the words 
of appellant's counsel, •these guaranties are 
that every citizen of the State has the same 
right which every other citizen of the State 
has. Among thc~s~?; rights is the right to 
establish LnY business in any particular 
mw1ic·ipGli ty ·without being subjected to 
additional restrictions which are not imnosed 
~pon all citizens.? The learned attorne~s of 
the appellant in th:dr excellent and h(;lpful 
brief have, at this point, fallen into the 
error of treating as a right that which is 
only a privilege. See Bumball vs. Bernards­
_yillc, Bulletin #66, It{;;m 1>9; Krause vs. 
Freehold, Bulletin #76, Item #8. As was said 
m·-:i:i:1~-. ~--8, ,·,n lo !":Ill ca(~.-·~ c; u·'Jr ') 

v l. '-" ~-· _.__c~ _ .::> ~ ' ..!:::__.L__.=:: ' 

'No one has a 11 rightH to a lj_c(mse. 
It is, at most, a privilege conferred 
by the St2te which the issuing authority 
may d~ . .my in the exr:.~rciS\0 of sol.md C:~is­
cretion. I:v12c:h3n v. J(jrsuy City, '73 N.JoL. 
~:S82. r 

"App·::::ll~nt' s th_;ory, if· :.-:;;ound, would mal\:,_; it 
mandatory for an 1.ssuing nuthority to :issue a 
license to any :Der son vv-ho came within the 
terms of the Act. In thi.s h~;; errs. For the 
Act is permissive and not mandatory. It 
defines-the persons to whom, and the con­
ditions lmder Vfhich, an issuing authority may 
issue a license but docs not compel the is­
suance: of such c::. license to 2nyon8 si1Jply be­
cause he is not disqualified. 

"The requirenLmt that a person be a resident 
of the mm1ici~:)allty from Vlhich he scc~ks ct 
lictmse, for a period of time, so that he 
may become knrrwn and a basis laid to judge 
his charactor has n direct and immediate 
connection with the -:Jro~Jer ad.ministration of 
licenses. ·rn Re Pi~ca~away, Bulletin #75, 
Item 109, the .Co1iilnissioner ·said: 'I can sec 
a g()()d reason why a person i1wy bu ri:Jquired to 
reside in a To1:mship for thre;::; y-c2rs as a 
condition prec·Jclent to- obt;::~ining o. liquor li­
cense. Because of bis residence, opportunities 
vvould be afforded to form some estimat8 of his 
character. 'n 

Respondent Turner and respondent board further 
contend that the requirement of tl1.rc1J y00.rs 1 rusj_d_.~mce set 
forth in Section 12 of the ordinance does not apply because 
the license has been issued to a partnership and not to an 
individual applicant. The argru11i.:mt might have sorne w1Jight 
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if.the licpnsee were a corporation. Cfe Sachs vs. Trenton, 
BuJ.)E?tin 321, Item. 12; Li_do, Inc. vs. F ... ari tan, Dulle tin .:..1~31:1:, 
Item 3. · Hovifever, the law does not recognize a partnership 
as a separate legal entity. R.S. 33:1-25 pro~ides, among· 
other things, that Ytno license s~iall be issued. unless all 
of the partners shall qualify as individual applicants 11 • 

I conclude, therl:;fore, thnt the 01·din~:n1ce is reasonable and 
applies to individual members of partnerships. It follows 
that, prior to J1me 1943, Edward Turner is not qualified 
to hold .a license in the Township, either individually or 
as a member of· a partnership. 

The question as to Tu.rner1s eligibility to hold a 
license under the terms of the ordinance does not appear 
to have be0n rai.seci below. A.side from lack of required 
residence in the township, hf) S(;ems to be fully qualified. 
Janson appears to be fully qualified to hold a license. 
If the Board of Commissioners hacl denied the 2pplication 
because Turner was not qualified, I would affirm the 
action on appeal·. · However·, they have granted the license 
and I believe tI:iat an undue:; hardship would be worked upon 
the fully- qualified partner if th\::~ action of the Board 
were, reversed. at thL:; time without giving the parties an 
o-pportuni~y, to c0ri--ect the situation. J\"ccordingly, no 

··final ·qrde1,.; ·will be iin t0~red at this time. Proof may be 
p~e~ented- to me within ten (10) days from the date hereof 
that Edward 'l'urner ho.s completely severed his comiection 

: wi.th _tµe: licensed premises and that Jos-0:2ph Jansen is now 
.·_the· S.QlE~, owner .. of. the business. If satisfactory proof is 
.. so p"re.'sJpnted-_, .a .'final order will be ontered herein af­
_firri1ing (he ?:C.tion of tho Boo.rd of Commissioners and re-

. q-µE;;sting ·the .Clerk to note the change of ownership on the 
: : .f~_Qe: of' __ t,~e qrlginal l .. iconse, in acco:pdance with the pro­

·. ccdure_ set forth.in.He Markey., Bulletin lr9, Item 6,.and 
_in Re Hafner, Bulletin 20, Jtem 7; otherwise, after _the 

. expirat~on of the ten day period, ~ fiDal order will be 
_enter'e.d", h~ffE.dn _rev~;rsir+g the action of :respondent Board 

.... of, Cqrnmis;si_oner$ in grE.l)+ting the license to Joseph .Jansen 
and Edward Turner. 

Tlw rulings here~n .are bas2d upon the powers con-
f d th C " . , R 0 , ... ,z l rzs · err_e . µpon ~ e ornpns sioner oy .... ci. 60 ~ -o • 

E. W. GARRE 1rT, 
Ac-ting Commissi.on.er. 

Dated: .·.April 10, 1941. 
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5. DISCIPLINft.HY PROCEEJ)INGS - SALES OF '.ALCOHOLIC BEVERAGES DURING 
.. PROHIBITED HOUF$ ~.SECOND OFFENSE . ..:. 10 DAYS 1 SUSPENSION, LESS 
5 FdR.tUILTY_PLEA~ . 

In the Matte~ -0f Disciplinary 
.Proceec1i.ngs against_.· · 

ANTiioNY ·GAGLIARDI, 
723 Fr~linghuysen Ave.:> 
Newark:> No Jo, 

Holder .of .Plenary Retail Con-· 
smnptio"n License No. C-··346 
issued by the Mun].cipal Board 
of Alcoholic Beverage Control 

... 
) 

) 

) 

) 

) 

\ 
J 

of tti~ ~ity 6~ Newarko 
-- - - ) 

CONCLUSIONS 
AND ORDER 

Leo Ertag, Esq., Attorney for Defendant-Licensee. 
Hichard E. _Silberman, Esqo, Attorney for the Department of 

Alcoholic Beverage Control. 

The defendant-licensee has pleaded guilty to a charge of 
selling an i~c6holic ~everage after 3:00 AoMc, in violation of Sec­
tion 1 of. Ordinance 3930 adopted by the Board of Commissioners of 
the City· ;of Newark on December 21., 1938. 

Xh~ Department file discloses that the prin6ipal business 
of the l:L.censed_ pre~nise~:; is that of a restaurant, so that tho Newark 
ordinance j_n questio.n does not prevent the premises from being open 
for pur~oses other.than the .sale of alcoholic beverageso Two in­
vestigators entared the licensed premises shortly before 4:00 A.Mo 
on. Su:ndc:~y, March 16, 1941 t::nd observed customers eonsurning alcoholic 
beverages.I) At 4:30 A.1·/1. the investigators ordered. and ·were served 
alcoholic. hevero.ges, and identified themselves to the bartender in 
chargeo The latter admitted the sale of alcoholic beverages after 
3~00 A.M~ and further admitted that he was aware that no sales could 
be made after that· hour. The licens€~e wa_s ri.o:c present in the prem­
ises. 

The fact that the lipensee.was not personally present and 
that the violation' was· committed by an employee is no excuse. 
Re Lilakos, Bulletin 44:0, Item 1, mid the i tc:;ms therein cited. 

The minj_mum penalty for this violation is five days. 
Re Belmont Tavern, Inc., Bulletin 451, Item lo The Department files 
disclose, however, that on Je..nuary 26, 1939 I suspended the license 
then held by tbis licensee for c-~ perioci. of five day·s for a similar 
violation. In view that this is the licenseets second offense of 
the same nature, the penalty vv-ill be doubled. and the license suspen-: 
ded for ten dayso 

By entering a guilty pl0:n in ample time before the date 
set for hearing, the Department has been saved the ti~e and expense 
of proving its case o Five days of the penG.l ty will therefore be 
remittedo Cf. Re Lilakos, suprao 

.Accordingly, it is_, on thls 9th day of April, 1941, 

ORDERED, that Plenary Retail Consumption License C-346,· 
heretof'or•2 issued to Anthony GaglJ.ardi by the Municlpal Board of Al­

. coholic Beverage Control of the City of Newark, be and the smn0 is 
hereby suspended for five (5) days, effectiv~ April 14, 1941, at 
3:00 A.M. 

E" Wo .GARRETT 1 
Acting Commissioner. 



BULLETIN 454 PAGE 15. 

6. DISCIPLINARY·- PROCEEDINGS - ILLICIT LIQUOR - DISCREPANCIES IN 
COLOR, ACID AND SOLID CONTENT -·STRAIGHT WHISKEY IN A BOTTLE 
CALLING FOR A BLEND - 10 DAYS' SUSPENSION - PENALTIES IN· ILLICIT. 
LIQUOR CASES REVIEWED. 

In the Matter of Disciplinary 
Proceedings against 

THEODORE WNOROSKI, 
205 Vanderpool St., 
Newark, N. J., 

Molder of Plenary Retail Con­
sumption License C-744, issued 
by the Niunicip!ll Board of 
Alcoholic Beverage Control of 
the City of Newark. 

) 

) 

) 

) 

) 

). 

- ) 

CONCLUSIONS 
AND ·ORDER 

Sol L. Kesselman, Esqo, Attorney for Defendant-Licensee. 
Richard E. Silberman, Esq.:; Attorney for the Department of 

Alcoholic Beverage Controlo 

The defendant-li·censGe has pleaded non vul t to charges 
of possessing an illicit alcoholic bever~ge in violation of 
R. So 36:1-50, and rebottling an alcoholic beverage in violation of 
R. S. 33:1-780 

1'he Department file discloses that, on December 17, 1940, 
agents of the Alcohol Tax Unit of the U. S. Bureau of Interno.l 
Revenue inspected the licensed premises e.nd gauged and tested the 
open stocko As a result of the preliminary field investigation, the 
investigators s0izGd a one qua1·t bottle labeled "Wilson tThat rs 
All t Blended Whiskey 90 Proof·o ii Analy·sis by the Federal chemist 
shows that the cont~nts of the op•;:;n bottle varied in color, acids 
and solids from genuine samples c.nn.lyzed for comparo.tive purposes. 
The chemical am.~lysis further discloses that the open bottle, while 
lab;Jled a "blcnded 11 whiskuy, in fact contained c:x natural colored or 
"s.traight" whiskE:~Y - so that the seized open bottle obviously con­
tained a complete refill. 

In connection with nis plea, the licensee states that he 
does not know how or in what manner the; illicit liquor carne to be 
in the bottl8 in question, except tho.t one of th0 porters nway have 
broken some bottle and poured the contents into a -Wilson bottle.n 
The licensee furth2r denies that he himself actually rebottled an 
alcoholic beverage or t~nat it was done by nny of his employees with· 
his YJ1owledge or consent. He further states thnt if "it is intended 
that he is responsibl0 for the acts of his agents, sc~rvants or em­
ployees, th12n, of course, the charge is correct." That is exactly 
what is intended. 

Since the seized liquor does not conform to label s pecifi­
cations, it constitutes an illicit alcoholic beverage. Re HaneY2 
Bulletin 304:; Item 13. Its mere possession lli'l licensed premises 
violates the Alcoholic Beverage Law. Ro S. 33~1""'."50. Moreover, the 
beverag 13 is a refill, and refilling from one container to another 
constitutes bottling within the meaning of R.So 33:1-780 For this 
the licensee is strictly nccom1table, rego.rdless of pcrsonnl inno­
cence. Re Heuring, Bulletin 445, Item 12. 
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This is the licensee's fi~st offense of .. any kind.· No· a.ggra- .- · 
vating .:cir.c.umstCJ.:nces :appe.ar •. tr1 _-previous similar;· cases the p.er1aJ·ty 
for thi$·~offense~ has:·.been ten days~ ·see Re Orbach, Bulletin 40.6, 
I~ .. ~m ·l.Q:;· Re. P8rti.a:;·- Btill·etin 442, item 6; Re .Heuri11g", Bulletin 4°45_, 
Item 12. The same penalty will be imposed hert~iri. Had there been a 
previous warning, the penalty would have been jurnped to fifteen days~ 
Re Novak, Bulletin 406, Item 11; Re· Kaifus·2. Bulletin 437, Item 11; 
Re DeVitfu Bulletin 438, Itern 10. Had there been aggrnvating cir­
cumstances or a11y evidence of large scale cheating, the penalty 
would have b.een: ·thirty days, because such chca ting rnust. be stamped 
out. See Re:·Gypsy Camp, Inc 02 Bulletin 454, Itein 2 .and- Re Kish2 
Bulletin 454, Item 3, which supersede Re Lacorte, Bulletin 4·20, 
Item 4, in which a mere ten-day suspension was imposed and which : 
experience has shown to be utterly inad·e'quate in cases of. this kind-.• 
Had there been previous similar and. dissimilar .~1djudicated viol·a..:..: 
tions, the penalty would have been as much as forty days.· · · 
He Lotcpeich, Bulletin 443, Item 11. · 

Accordingly, it is, on this 10th day. of April.9 1941, 

ORDEBED, tho.t Plenary Retail Consumption License C-744; ·:here­
tofore issued -to Theodore Wnoroski by the Municipal Board of 
Blcoholic Beverage Control of the City of Newark, be and the same is 
hereby suspended for ten (10) days 1 effective April.14, 19,±1, at 
3:00.A.M. 

Acting Cormnissioner. 


