
New Jersey Court of Errors and Appeals 10 

CHARLE~ 8. RHrLTZ) et al., co-
pm·tnrrs tn1.ding as C'1II.\RLER R 
~IIPLTZ & RON ( rlaimants)' 

PlaintiffR-Rrspondrnts, 

vs. 

K.\TE A. ){L\L) rt als. (owner), 
Drfendant-~\ppel1ant. 

On Appeal. 

STATEMENT OF THE CASE. 

~otice of Appeal. 

To 
SMITH, 1\1.\B0N & HERR, Esqs., 

Attorneys of Plaintiffs, 

Take notice that the defendant, Kate A. :Mial, 
owner, appeals to the Court of Er·rors and AppealR 
from the whole of the Jndgmrnt ente1·ed in this 
cause. 

SA)ff .. EL A. BESSON, 
Attorney for Appellant. 

20 

80 

40 



2 

Grounds of ,1 ppenl. 
------- -

StatB of ~cw Jersey, } . ss .. 
County of Hudson, 

Cliffonl Stephenson, being duly sworn acconlin~ 
to law on his oath, deposes and says: 

That he se1--red the witliin notice on Smith , 
10 :\Iabon & Hen· on the 12th clay of July, 1!)13, l>>· 

leaYing a true copy therrof at thefr office with )Ii:-;: 

20 

30 

Cytron, the stcnograplwr. 

( Sip;1wcl) CLIFPORD STEPHEXR OX. 

RulJRcl'ihed and sworn to before me 
thiR 12th dny of ,Jnly, A. D. 1913. 

( Rigned.) HARLAN BEs~o.l T) 

)laster in Chance1·y of Xew .Je1·sey. 

Grounds of Appeal. 
~gnr JERSEY COGRT OF ERRORS A~TD 

APPEALS. 

Cr ·URLES S. Snrr.nz and ,vAurnn 
<'. SrnTLTZ, (·o-pa1-tnrrs frading 
a~ UIIA.RLE~ S. Rnrrnz & so~ 
( daimants), 

Plaintiff~, 

vs. 

So. TXTAG Co~IPANY) a corpor·ation 
( 1Juilde1·), K\TE A. MI.AL 
( ow11r1·), and ROBERT D. FOOTE 
( m01·tgagee) j 

DPfendantr-. 

.. \etion at La,L 

On J\lechani(':-;· 
Lien Jaim. 
Grounds of 
Appeal. 

The ap1wllant, Kate A. )Iial, states the follow-
ing grnunds of appral: 
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Gro11nd8 of . lJ)JJeal. 

1. The con tract together with the specifications 
accompanying the sanw we1·e filed in tlu:~ office of 
the Clrrk of the County jn wllich the lrnilding lien 
i: sitnatr heforr thr ,vork was dmw or matrl'ials 
furni shed for which the lirn was filed, and the ~mid 
lmilding and thr lands \Yhe1·ron it stands are liahl~ 
to the contractor alone for whatevPr wo1·k was done 
01· matri-ials fm·nishrd in p1irs1rnnre of sneh con-
trar t. 

~- Tlw tonfra<:t p1·oyides that th<> co11t1·artor shall 
an d will 1n·ovitle all the matrl'ials and pp1•fonn all 
t hr w01·k for the ere<:tion and eomp]etion of the 
building and in such case it is not nee(~ssar_v to file 
t he spedfications, hnt thP filing of thP <'<>nfract will 
hr snffieiPnt to prntret the lrnilcling and lands from 
liens hy all pC'1·sons except t]w eonfractor, notwith-
sta rnling the language of Rection 2 of the )lechan-
ies ' Lien Law. 

3. The inten'st of the defendant Kate A. )Iial in 
111<' lands lienr1l is not lienahlP. 

Filed ,July 13th, 1913. 

S_A)fl~EL A. BE~~O~ -, 
Attornry of Appellant, 

Kate A. )Iial. 

JOH ~T F. CROSBY, 
Clerk. 
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Judgment Record. 

HFD. o~ T cor ....... TY IRCT'"IT couRT. 

CHARLE· '. Sin L'l½ alHl \YAL'IEH 

C. SHCLTZ, (·o-pa1·tne1·s ttading, 
as ( 'HARLE~ ~- SHrLTZ & ~o.' 
l clairnan ts), 

Plaintiffs, 

vs. 

So~TXTAG CoMPA~'Y, a corporation 
(builder)' KATE A_. 1'IU .. L 

( owne1·), and RmrnRT D. FOOTE 

l mortgagee), 
Defendants. 

Judgment 
Record. 

The defendants in this cause were summoned to 

an wcr unto the plaintiff's herein in an action at 

hnY upon the following complaint: 
Plaintiffs, Chal"lrs S. Shultz and ,YaltPr (' . 

Shultz, co-partne1•, trading as Chm·lrs R. ~1rnltz . 

and Son, doing business in thr City of Hoboken , 

County of Hndson and Rtate of .... rew .fr1·sry, snr 

that: 

1. Plaintiffs furnished certain materials hetein -

below rt fo1·th for the e1·eetio11 and conRtl"ndion 

of a two-Rtory reinforced cone.Tete- and bl'itk lmild -

ing on the following deosc1-ibed Jots and em·tila~P, 

to ·wit: 
All those lot. of land situate in the City of 

Hoboken, in the County of Hudson and Rtate of 

.... .,.ew .Tc1·sry, ,vhich are known on a map of Ilobok<'ll 

madP h~· Chal'lps Lo. s, dul~· fi]pd in tlw ~l<:'tk'R of-

firc- of th<' Count~ · of Brrgen. aR lotR nu111lip1· one 



.... u 

Complaint. 

lrnrnhed sixty-one ( ltil), one hundred sixty-two 
l rn~) anu one hundred aud sixty-th1·ee ( 163), be· 
ginning at a point in the northeaRtrl'ly corner of 
Washington and Sixth St1•0p,ts; 1·mrning then<.:e 
northp1·ly along thf" eastel'ly Jim=-of \Vashington 
~tn'Pt H<:>Yrnty-fiye ( 75) feet. mm-<:> or less; thenct' 
<'ai-itedy and l>arall(>l with ~ixth ~treet one hnn-
<ll-<:>d fce.t to an alley; thencr southerly along Raid 
~lllry sen=-nty-fiye ( 7:-5) fePt, more or less, to the 
northetly line of Sixth Strret; and thence wE>stp1·J)r 
along the 1101·thel'ly line of ~ixth Stl-rrt oHe hun-
dl'e<l ( 100) feet to plare of beginning. Being t1w 
~·am r 1n·emiRPs conveyed to H rn ry H. Hankins by 
Patience T. Hankins et als. by der-d datrd )lay 
~·Pn•nteenth, eightern hundtrd and ReYenty-six, and 
l'PC'onled in Hudson County Rrgistr1°'s offkr in 
Book 207 of Dee<ls at page 417. 

2. The amount anJ. kirnl of materials Ro fm·-
11ished by plaintiffs, and the p1·i<-rs at ,vhic-11 an<l 
times whpn the same we1·e fnrnis]l('d a1·e as follows, 
to wit: 

Ang. 1, '£0 80 l>l>lR. Port. Cemt. in bags ex 
tm· del'd 

" G911~ l>bls. do " ') .... , 
" 30 Ft. 81/:2x13 Flur Lg clpJ'd 

" " 30 '· 13xl8 do '' 
" " 16 " 4--13 do "' 

" 
1.45 

" 
.20 
.40 
.14 

24, " 130 hhls Po1·t. Cemt. in bags ex ear· 1.35 
27, " 2230 Hd. Bk. Del'd 8.10 
28, " 1500 I.gt. Ild Bk DPl'd G.10 

2!), 
30, 
" 

" 150 bblR Po1·t Cemt in bagR PX rn1· 1.35 
'· 3000 H<l Hk DPl'd ~.10 
" 1000 do " " 
" 10 hhlR. Pnlmrr J.ille Drl'c1 1.15 

116. 
100.78 

6. 
12. 

2.24 
202.50 

18.22 
9.15 

202.50 
24.30 

8.10 
11.50 

713.29 
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Complaint. 

By 893 Cernt bags at 7c. 62.31 
" ½ bbl. Po1·t Cemt in 

bags at 1.35 .73 

To 300 l>bls. Poi-t Cemt in bags ex car 1.3~ 
" 150 " do " " 
" 1300 Hd Bk Del'<l 8.10 
" 1500 do " " 
" 40 Ft. 7I/:2x71j~ Flue Lg. Del'd .12 
" 3000 Hd Ilk " 8.10 
" 6000 do " " 

Cr. 
By GOG Cemt. Bags at 7r., 

To o bhls. R. Lime Del'd 1.23 
" 5750 H<l Bk. " 8.10 
" 3000 do " 8.10 
" 5750 do " " 
" 6 b bls. R. Lim c " 1.25 
" 3000 Hd Bk " 8.10 
" 1500 " " 

Forward 

63.2± 650.03 

405. 
202.50 

12.15 
12.15 

4.80 
2-!.30 
48.60 

709.50 
2.3..12 GU.O~ 

7.30 
46.58 
24.30 
46.57 

7.30 
24.30 
12.15 

168.90 132-1.13 



Oomplavnt. 
- - ----

Utt . 7, To 3000 Ild lil~ Del'd ~.10 2±.30 
8 " 2730 do 8.10 22.28 ' ,, 6 b lJls. H. Lime ,. 1 ')- 7.50 ..... .) 

9 " 3250 do ,, 8.10 142.32 ' ,. " 14 do ,, 1 •)- 17.50 ,_,.) 

10, " 8250 do 8.10 66.83 
11, " 10300 H<l l H~ ,, ,, 83.03 10 
14, " 1500 do ,, " 12.13 
15, " 3000 do " ,, 24.30 
" " 50 ]j.,t. 8%x13 Flue Lg. ,, . 20 10 . 

16, " 10 bbls. R Lime " 1.23 12.50 
17, " W50 HdBk " 8.10 42.52 
18, " 12000 do 97.20 
19. " 1000 do " 8.10 

" 10 hbht R Ume 1 ·)- 12.30 ... ,.) 

•1•> ., 10 hhls. H. Lime ,, 1.23 12.50 ----, 
" " 5000 Lath 4.73 23.75 :!O 

,, nooo Hd Jsk 8.10 72.90 
:?3, ,, 1()000 Lath ,, 4.73 27.50 
,)-__ ,), ,, 22~0 Hd Hk ,, 8.10 18.23 
2n, " 3000 do ,, " 2-1.30 
28, " 4300 do " " 36.43 
" " 14 bbls. R. Lilnc " 1.23 17.50 

'..!9, " 1500 Hd Bk " 8.10 12.15 
30, " 14 Ft. 13x18 Flue Lg. ,. .40 5.60 

30 
925.03 

Cr. 
By 14 Empty Bhh; at Ge. .70 

"931 Cement Bags at 7c. 65.17 
" 28 ft. 71/~x71/~ Plue Lg. 

at 12c. 3.36 69.23 855.80 

2719.93 
~:~, ClH'<·k, 371.80 

40 
1808.13 
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flom JJlaint. 

3. The1·e has been one paym ent made on aecom1t 
thereof, being the sum of Three hund1·ed Seventy-
one dollai·s and Eighty cents ( $371.80) on thP-
fo ·enty-thii-d day of October, Nineteen lrnmh·ed 
and twelvt>, the1·e m·e no other deductions whfrh 
ong·ht to he made therefrom. 

4. The balance justly due to the plaintiff th ere· 
fore is One thousand Eight Ilund1·ed Eight Dollal':-; 
and Thirteen cents ( $1808.13), with intereRt from 
the thirtieth day of Oc:tobrr, .rTineteen hundr ed and 
'rwelve. 

5. All of said materials were furnished at tht~ 
1·equest of Sonntag Company (which is the nam e of 
the pe1·son which contracted tlie said debt) h<'tweeu 
the fil·st day of August, .1.'"ineteen Hurnhcd and 
r:rwelve, and the thirtieth day of October, Nin deen 
IInndrc>d and 'rwelve, which said last nwnti onetl 
<latc> is tlw <latc:-of the last materials fumish ed for 
whieh aid debt is dne. 

6. Plaintiffs claim a lien upon the building and 
lands above dPscdhed, for the ammmt of sai<l d<'ht 
and interest as aforesaid, under and by virtu e of an 
ACT of Legis1atm·e of the ~tate of ..... ~Pw Jers ey <'11-

80 titled, "An Act to secure to 'mechanics and others 
payment for their labor and material' in er cdiug 
any snpplemrntal thereto. ' ' 

tO 

7. The name of the owner of ~ai<l land all(] of the 
c>state the1·ein on which said li<'ll is claimed is Kaic 
A. )Iial. 

8. Said Hobe1·t n. l?ootc iR nuHl<' a pad y ,lP-
fendant hecam;;e he holds a mortg-age of 1·eeor<l a-



A 118/C('J'. 

:,!,·aim~t the p1·ope1·ty affected b;v the claim to enforce 
wltfrh this snit is ln·onµ;ht, which said mortgage 
wo111<1 bp ent off hy a. ale under said lien claim. 

!l. Plaintiffs <lcmand the sai<l sum of One- Thon-
Eight II1111dr('(l and Eight Do1lars and Thil- lO 

tPPn rents, with interPst tlwreon rompnted as afon::· 
said, and costs of suit. 

R:~IITH, MAHON & TIERR, 
AttorIH\VS of Plaintiffs. 

Fi1Pd-Clc)rk'R offieC', .Jannm·y lG, 191:l, Hudson 
C01mi;v, N. J. 

JOIIN CROSBY, 
Clerk. 

Answer . 

'l'he defendant answe1·s as follows: 
Kate A. l\Iial, one of the defend.anti-; in the above 

enti1 h'<l ca_nse, of the ( 1ity of )Ionistown, in the 
Conutr of Monis, State of ew Jersey, says that: 

20 

1. As to the statenwnt,.._ in pai.-ag1·aphs one and 30 
l wo <kfendant has not an;y knowledgP or informa-
tion 1he1·eof snflfrient to fo1·m a belief. 

2. !)(,fell(laut dC'nies on infonuation and heliPf 
prn·:1g1·aph 11n·ee. 

:1. 1 >dern1ant deniPs the fom·th pai-agmph of 
J,Jai11tiJ'f~ <·omplnhiL 

40 
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so 

to 

1.0 

Judgnient. 

4-. As to the statements contained in pm·agr apb~ 
five and six defendant has not any knowlPdge th ere-
of snftkient to form a belief. 

5. Defendant denies that Kate A. Mial h; the 
O-\\'ner of said land, and does not know the estat(~ 
of tlw Haid Kate A. Mial in said land. 

U. D •fernlant admits the eighth pai·ag1·aph (>ll 

iufonnation and belief. 

7. l>efendant fm-ther f-:ays that the said pl ain -
tiff ought not to have this action against her anu 
;-,aitl lmHdings and lands, because she sa_ys t La t 
udth(•r said buildh1gs nor said lands m·c li alil•! 
to the ~aid supposed debt. 

S. A. BESSO ~~, 
Attorney of Defendant Kate A. :\Iia l. 

Filed-Clei-k's office, January 30th, 1!)13, Huu son 
< \nmty, .i:~. J. 

,JOHN F. CHOSB Y, 
C1,~i-k. 

Judgment. 

'rl1fr action was tl'ied tefo1·e Judge '\Yilliam 11. 
~]}Pr1·, with a jury M a Hnd.Ron Circuit, on .\ p1·il 
.:!3, H)13. 

'l'he t~rnRe having been heard and submitted to 
the J·un 1heY 1·etm·n their ve1·did as follows: 'rh cy 

< ' L 

~;iy they faul the defendant guilty as in the 
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Gfrruit Go11rt's Hcforn. 

plaint iff'R rornplaint is <:hargPd upon it, and they 
a:-;:-;e~R the damages of the p laintiif on on·aRi.OH of 
rlw p1·(•mi:-;p~ at the snm of One Thousand Eight 
Jhnu ll·ed and Sixty Doll::ns an<l Fifty-six <'<>nts 
( !!ii1,8G0.36) and their costs which a1·0 taxrd at the 
:-;nm of Hixty-th1·ce Dollm·s and Fifty-fom· cents 
l ~WL5-!) making in thP whole the snrn of One 
Thousa nd ~ine Hnnd1·ed and rrwrnty-fonr Dollm·s 
an<l rrcn centR ($1,924.10). 

,J nd gmcnt ente1·ed this Apl'i1 mm. 

4\.ttest: 
JOHN F. CROSBY, 

Clerk. 

WILLIA)! H. SPEER, 
Judge. 

Circuit Court's Return. 

'l'h e answe1: of ,nmam H. Speel' Esqufre, Judge 
of the Cfrcuit Court, holden in and for the County 

10 

20 

of II udson and within named, the record and pro 
<·c1din gs of the plaint whereof mention is within 30 
madP with all things touching the same, I send 
to the Judges of our Court of EITors and Appeals 
of the last 1·esort of all causes at Trenton, at the 
<lay and year within contained, in a certain 
i-1d1cdnl e to this appeal annexed as within I am 
commanded. 

WILLIAM II. SPEER , 
Judge. 

(0 
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Trstimony of 1Folter 0. A l11tlf.~·. dir ert . 

Opening of Defendant's Counsel. 

)Ir. Besson opened for the d0fendant in accord-
ante with the reqnitements of the :Xcw Pra ('ti<-e 
Ad as follows : 

.!.l) ")fr. He1T said he was bringing thes e suits 
as I unde1·stand , to establish a lien claim aml 
to obtain a judgment against the build er, the 
Sonntag Company and the owne1·, he call R her 
Kate A.. l\lial. Now, we defend on th e ground 
that there was a eontract filed whith is suffi-
cient to proted the p1·operty from au ,v lien; 
and as to the ownership, we do not know who 
is the owner. All we can do is to p1·esent to 
the Court the 1·eco1·ds whith show th e statul, 

20 of the title and lc>t the Comt <kc-ide who ii-; 
the owner. ' ' 

31) 

-10 

Plaintiffs' witlwRs<>s tc>Rtific>d a,:-1 followR: 

( The iJ1tl-odurto1·y unimpo1·tant. ma tters 
and matte1·s not relati ,·e to the qu estions 
1·aised on 1·e,iew being omitted). 

\VALTER C. SHULTZ, a witness pi·odnt ed on 
the pa1·t of the plaintiffs, testified: I am a nwm-
ber of the ('Opartne1·ship of Chal'les S. ~lrnlt z 1;.' · 

\Valte1· C. Shultz, trading as Chai-les ~- Shult z & 
Son, the plaintiffs , in this ease. I am famili ar 
with the matte1·s <.:On('erning the ('Ontiw :t ou the 
building at Sixth and ·washington StrectR , Hol.Jo-
ken, :X. J.; my fh-m fm·nished rnatcdal s fo1· the 
ereetion arnl constl-ndion of that building . I ham 
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Testimony of lrilliflm IT. flaris. 

with me the Looks showing that acc·ount. The. 
rnltm·p of tht> matt>1·ialR fnrnished waR thP nwson 
matp1-ial, ill the natm·e of bl'ick, lime arnl (·pment. 

'rlwsc mate1·ials we1·e 01•dp1·ed hy tlw i..:'onntag 
Company hy )fr. \Yal'lnho]<l, who is the tl-Pasm·er 
and senetm·y of the (·omp,m)·. That mT;mgP-
llH nts wc1·e made with him. "\YitnPss 1n·<Hl11<:e<l 
his ffrm's hooks of acconnt and 111·ovNl each arnl 
t'Yl'Q' item of rnatp1·ial fm·nished on the building 
in qnpstion for whic-h the lien was filed arnl thP 
:nit the1·eon ln·ought. The ·witness continuing, tPs-
tified: That the entfre amount of matr1fal delive1·-
<>d a nwnnted to . ,2, 179.9:~ and a e1·edit of $:371.80, 
lC'aving a balance dne of il,808.13. 

10 

It is admitted that all of th<' matel'ials which 
we1·e the snhjct't nrntte1·s of thr Huit nnd the. me- 20 
durnics liens wet<' fnmislwd in and for the e1·ec-
tion and completion of the building in qnestion. 
'fhe last delivery of rnate1fol was made on the job 
on Odol:e1· :~0th, 191~. )Iy fii·m has 1·eceived no 
otlH•1· moneys on a<·<·onnt othe1· than what I have 
t< stifled to all(} tlw .. wholr ha lance is now dnr and 
O\\ ing to us .. 

( \Yitnrss) I thiilk it was rm·ly in :X ovemhr1·, 
whP11 I disroveted that the specifications of this 
('0ntI·ad wei-r not filed. I do not 1·ecall the exact 30 
dak. I think it was mo1·e than two monthR aftp1• 
th(' job h,1cl lw<'n stal'tecl when W<' had thr matter 
look<>d np, L<'rnnse it was a question as to whether 
tlw joh conlcl Le fiuishP(l at the <'Onfrad p1·iee, then 
W<' look<>d to st>e what the confra('t was all(l 
wlwtlH•1· tlwn' had lwen a contra<'t. 

WILL LUI H. JU YU.;, a witness proclwPcl 011 

t he p,11't of the plaintiffl'\, testifi<>d: That lie was 4 o 
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Testimony of 1Valt er R. 1Varmbold, 

the truckman working for the plaintiffs who cart-
ed al] the material in question to the pr0mi ses in 
question. 

WALTER R. W ARl\lBOLD, a witne ss prn-
duced on the part of the plaintiffs, testified: That 
from August 1st, 1912, he was in the cont1·att-
building business with the Sonntag Comp any; 
that he was the secretary and treasurer of th e com-
pany during that period and still is. The Sonn-
tag Company had charge of e1·ecting the buil ding 
at the corner of Sixth and Washington Str eets. 
Hoboken, N. J. It was a reinforced con<..:1·pte 
structure intended for stores and a theatre build-
ing, tovei-ing a plot of 75 feet by 100 feet; tha t he 
ordered the mate1·ials for that wotk on beha lf of 
the Sonntag Company from Charles R Shnl tz & 
~on; that he was in charge of the wodc of the 
building as an officer of the company; that he 
knew of his own knowledge that the goods and 
matei-ials chai·ged for in the account of Chal'l es 8. 

Shultz & Son against Sonntag Company were de-
livered to the building for the use in the er ect ion 
thPrc>of. The balance due for these material s is 
$1,808.13. 

It was admitted that Kate A. Ebbetts rn<>ntfon-
c>d in the "\Yill of Henry H. Hankins. which was 
mm·ked Exhibit P5 is now Kate A. )fial, and that 
she is the executrix under the ·wm; that I saliPI 
IIa11 kins, mentioned in the ·wm, K ·hihit P:-i aftp1•-
wards manied George vV. Chandler " 'ho has since 
died and that she is still liYing. 
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1 ' f(tfn11r11f of TJocu111cnt.1; Offered in Eridrncr- by 
Plaintiffs. 

Plaintiffs offered in evidence the following docu-
ment s : 

Co11tl'act entered into between Rmrntag 
Company and Kate A. )Jial, which contract 
is markep. Exhibit P3 arnl is her to amwxed. lO 

Lien Clahn file<l by the plaintiffs and the 
same is m,uked Exhibit P-i and is hereto an-
nexed; 

1Yill of Henry H. HankinR, marked Ex-
hibit P5 and iR hereto annexed; 

Agreement clate<l :November 2-!th, 1906, 
hrtween faahel Chanrller, fm·mrl'ly faabel 
Hankins, of the fil·Rt part, an<l Katharine A. 
)Iial, of the second part , whfrh is marked 
Exhibit PG and i~ h<:>1°rto ann<:>xerl. 

Th<:> C'om·t dil-<:>cted that the fom ·th and fifth 
pa ra gTaphR of sai<l agTeenw-nt only Rhould he read 
to t he jm·y. Plaintiffs thr1·pupon r<:>sted their cast' 
and the defrndant mowd for a nonsuit on the 
g1·onrnls that _ the lands and bnil<ling in question 
wPre n ot liable to claimants' lirn; that the filing of 
tlw contract offered in evidencr was sufficient to 
prote ct the lmilding and landR from liens by all 
pp1·sons Pxcept the contractor; that the interest of 
the <lefernlant, Kate A. )fial, in tbe lands in ques-
tion is not lienahle. 

'1.11w Court refused to grant the motion for a non-
i-mit and defendant entered an objection to the rul-
ing of the Court. 

Ka te .A. )fial, thr defendant, offrred no witnesses 
in her lwhalf. 

The Com't thereupon charged the Jnry aR 
follo ws : 

20 

30 

40 
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,Tlldrw's ('liorr;r. 

I think in tliis case th en, gentlemen, wha t I will 
have to do is to dhn :t a ve1·did. Th e ,'11it i: 
brought hy Chal'les S. Shultz and \Yalt rt ('. 
Shultz, l'.o-pai·tn ers, ti·ading as Chal'lrs S. Slrn ltz & 
Son, who ate the plaintiff\; against thr ~on nta~ 
Company, a corporation, Kate A. l\Iial and R obert 
D. Foote·, as mortgagees, 'rlw daim madr hy tltP 
plaintiffs is for $1808.13 and th el'e is int e1·e~t on 
this sum amounting to $52.43, making th e total 
amount $1860.36. Thr ptoof has estalJfoih cd that. 
the goods w re purchaRPd hy )fr. "\Yatmhold , who 
was the agent of the Sonntag Company fo1· thh: 
lmilding, and the proof has ewn gone fnl'th Pr than 
was necessary, because the statute 11rovi<lcd that if 
it be estahlished that the materials hr fnm il-;h<·<l 
fo1• the building, whether they be rn~rd in it , i~ im-
material. nut in this case the proof sr em s to hp 
rstalJlished condnsivel) T that tlw goods ·wr 1·<' '1<'-
liYerrd at the job and thr jury might rra sonahlr 
inf P·1·, arnl I wi1l infrl', they were artually 11R"d 111 
the joh. So that tJ1c1·e is not any qneRtion at al 
about the fart of the goods having hrrn fum iRltr<l 
fo1· the joh. The <·ontraet <m•\ cff<•1•pd no ddp11:-;<• 
wlrnt( ve1·, and <·onsr<pwntly thP1·p m1u,t h(• a di1·<•c-
tion of a, µ:rnr1·al Yr1·did ap;ainst tlwm - I nm 
~1wakinµ: now of thP ~onntaµ: Com pany, tlw lrnild-
<'l'~-fm· t1H' snm of $1RG0.RH. ThP qnp sti on tl1<•11 

ari~rs ai-; to w]wthr1· tlH' l'<' shon 1'1 hr a S]WC'in l ju dg-
ment fm,tPning this arnonnt a~ n lkn np') ll th<· 
prope1·t~T mrnr<l 1,y )fn~. )[ial. Ffri-;t of all, it i~ 
estahlislwll conelm,iYrly that tlw snit ,rn ~ com-
mPnrrrl and the mat<•1ials wp1·p fm·ni sh l'<l within 
fom· monthR from thr tinw that 1h<' la st , ·orl- wa. 
1l01w on th <' joh , arnl t hp1·dm·p th<' f<11·maliti1•. of 
thr statntr hayr llrPn romplird with :--o fm· as t 110,;;11 

]·pqnil-PllH'lltR ~11'(' ('OlWPl'lH'<l: t hp lll ' \. I qm •sti dll i:· 



Judge's Clwryc. 
----------

as to whether or not )frs. ~Jial "·as the owner of the 
prope1·ty at the time these materials werr furnished 
in Huth wi,se as to make ber ownership i-:uhject 
to thi8 lieu. The1·e is a<lmitted in tbi"' ease 
that a man, named Hankin~, "\Yas the owner of the 
proJ,Pl't~' and that he died having first made a \Yill 
arnl willed the p1·ope1·ty 01· rather the usnfrud of 
the prope1·ty--the ust' and enjoyment of it-to 
Vahel Haukins, making her his executrix, and 
that he gave the remainder in the property to :\Jr.;-;. 
~Iial, the defendant in this suit. .r"ow, )frs. 
Hankins was not an absolute Jifp tenant of this 
property, owning a life estate in the prope1·ty. 
,vhat she had was for her life, a mmfrnct of 
the property, so that what the estate of ::\h·~. 
~Iial really amounted to, whether it was a 
plain, ordinary vested remainder-and it would 
he a yestcd remainder ord.inai·ily, if she ·were 
given the remnant of the estate after the c>staiP 
had hern caned out of it by tlw same i11stn1mPnt 
that created the life cstate-the1·e would lw a 
Yr8tPd 1·emuinder, she being the penwn upon whom 
this remaii~<lcr descended. I think that a 1·email1-
dr1·, ,Yithont mo1·e, is quite sufficieut to wana11t 
thr attatlnnrnt of a mechanit's Hrn ('laim, imeh 
rpmaindrr in an estate in the p1·oprr(v, Rnch rRtate 
is a n~sted estate and such an estat<> iH a11 PstatP at 
law, and I understand under thP mPeh:rnfr'R lirn 
l:rn that a lirn will attaC'h to an~· legal PstatP. 
Thr1·P an· <l<·<·isiom~ in this ~tat<>, on<> of f1nny YH. 
Cmnmh1g, 13 Stu., 145, and anoth<>1· in 10th .. J. 
Law .Tom·nal, pag-e 1~, ~<·ott v~. Rt'Pvr, whe1·c it 
ha .· li<•Pn lwlll that a Yernl<'P, who i~ il1 1,o~ResRion 
nrnlr1· a em1frart of pm·rhaRe, whp1•e tlw ronfratt 
has IH'Y<'l' LPPll rx<><·nted arnl in fact wlw1·p it ll<'YC'l' 

j~ PXCC'ntPd and l1as hern 1•eyokr<l aftp1•wm·<l, has 
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such an er.state as \Yill wari·ant the attachment to it 
of a mechanic's lien. I am perfectly ·well awa1·e 
that the general proposition is that a mechamc s 
lien does attach to equita .ble estates, but we han ~ 
those two decisions, and those are equitable eR-
tates, they are based upon the equitable notion 
that where a contract to purchase has been made, 
the vendor becomes the trustee of the legal titl<> 
of the purchase money of the vendor and they :ne 
pure, equitable estates. But it is to be ohseryrd 
in these cases that in both of them the equitable 
owner was in possession of the property, and that 
tinay in the minds of the judges who decidefl these 
cases, have made some difference. Bnt I am not 
going to the length of holding, and do not now 
hold, that a mechanic's lien will attach to a nw1·e 
eq ni ta i l<> e~.ta te. I hold, first of a 11, in th is case 
that the lien attaches to the 1·emaincler which is a 
vested remainder ancl is a lPga] estate and that 
(·< nP.f'q1wntly is snch an estate as the lien may at-
tac·h to. Bnt that iR not all that \Ye havr 1n this 
ease. ,ve have in this case these fm·thrr farts, 
there is a confract existing behYPen Isabel Ilankin~ 
and )frs. )lial wherrhy l8ahel Hankins renomH·<>R 
tlw rxrcntol'ship of the estate in which prrsmnahly 
)[1·s. )rial is in possession of these prPmisrs and 
we have furthen110re that l\f rs. ::Mial actually dicl 
rnakr a payment whilr the w01·k was going 011 to 
Sonntag, who was the eontractm· on tMs joh, show-
ing that )frs. )[ifll had clainwd to havP 01· rx<'J·-
cised rights which indicatrd that she clitl hnn' 
:-;onw interest in the prope1·ty in addition to the 
posR?SRion. ~ot only that, lint hy this fifth ~0 <-iion 
d thr contl-act. which has been offered in evidence, 
:\f1·~. Ilnnkins ahso]ntely rrl0as0R fill(] 1c1Unm1h:h<'~ 
all rights w]1irh slw had n111lp1· ihe ,Ym of )fr. 
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Judqe's Charge. 

Ha nkin~ , <lPec,asPd, an(l agTc'es to givr any furthPr 
a:s n r ance that may l>e nC'essary, rither hy ,Ya~· 

of 1·elea se or releases er h.r way of cmweyance 
01· whatever may he nC'cessary to assure to 
~r nt )fial this prope1·ty, among .-;t other things 
whk h .·he got urnle1· thC' w·m of Hm1kins. So 10 
it seem s to me to be pe1·fectly clear that )hs. 
:Mial had some estatP of ::t lrg ·al character, pm·t 
of ,vhfrh, if :vcm pleasr, wfls tllC' 1•pmainder, 
the 1·est of which was crpat('cl by contract 
m1<lC'1' . Pal lwtwe-rn )[ni. Rankins :rnd )frs. )Iial, 
\\·lw1·Phy thiP , pr1·son who had the mpre uPufruct of 
tlw pr oppl'ty for he1· lifr, rrlinqui shpd that l'ight 
and gave- jt np and rmt )fn~. ) [ial in p os~P"'.sdon of 
fop 1n•pmisPs. 1Tow, wlrnteyp1· thj~ r ~tatp rnny hP 

-~a rnl I <lo not attrmpt to gi YP it any narnP-I 20 
!-li11qily attrmpt to fastrn 111 on it an attl'ihutr arnl 
'o ('a]] it a legn l c>statr-m1 0statr growin~ out of 
thP <'Xm·e~s n!:?,·1·rrnwnt of thP pm-tips ,vlwre' y thr 
our 1·elinq11ishPs the 11~11f1•u('t and tl'ansfrrR t1lC' 
pORfPS:i on to the othrr flrnl a !!,·1·rrs to assm•p to lw1· 

the thing- whic-h shP has convryP<l. :Xow, wh~1tevr1· 
WP may <'nll it ~nrl wlrntr ' P i it mfl~• am01mt to, it 
j~ a ]pg-al <'state>, and I think, thPreforr, that it i~ 

r-·11<"11 au rstate ns a lirn wo111rl attac-h to and I shnll 
tltprp fore dirrrt so fa1· as that point i~ concC'1·ne<l, 80 
that the liPn does attach to th(' 1n·o1wrty f01· tlw 
~nm of $1~110.rrn. It js hm ·<11y nrt<'~ - m·~· for 111r to 
say nftr1· thr lC'11gth~' m·gmnr1 t whfrh we had that 
I <lo not think that thC' corn~trn ction contrnded fo1' 
hv t hP <·omrnrl for th<' <ldrmlant, with rC'sprrt to 
thr consfrnction of the srrond srction of the 

mc•<·1rnnfr's lirn law can find favor with 111r at this 
,tim<> sincr thr <lrrision of thr 0011rt of Enors and 
..:\1,prah i in tlw casr of ~amphC'll, ::\fonrll & Com-

p:m~· YS. Lc>hockr:·, a case whC'r(' the Court of 40 
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Jud.r;e's Charge. --------

Erro1·s and AppealR, speaking by )fr. tl nstieP 
T1·eucl1ai·,1, said that "th~ amendment of L ... 'H;; 
therefore under the maxim incl usio uni m~ e:t 
exchrnio alterius indicates conclusiyely tha t while 
the ,nitten Sl>(.'Cifications must be file<1 in <'w1·y 
ease, th<• plans or drawings nec>d not be" RP<'lllR to 
me to express "\Yhat would he the im1nhitahl c ,·011-

dusion that must be reached in the light of the his-
tory of this legislation, stai·ti n g as it did wit h t Ii,• 
mere wo1·d "contract'' uspd, then the <kei sion that 
the confract was qnitP Rntlicient with out fili11µ: 
Rpecifieations even though the specification s we1·<· 
made a part of the eonti-act; then h:win µ: thP 
Legislatm·e add the word "spccification_ s' '; tl1<•11 
having the courts engraft on it the wmd ' 'p lan:"; 
then having · the LPgislahnc sti-ikP out that appal'· 
ent conRhuction of "Plans'' and leayc it .·ta mliI1!,!. 
''<·ontmet and s1wdfieatio11s." :Xow, I do not think 
withcnt jucli<:ial h gislation I ean whist}(, th at .·1·<·· 
ti<,n of the rnntract down the wind and I tbi nl· I 
Rinq ,ly haYe g-ot to starn1 hy the <•lp:u· w01·di11g of 
flw Rtatute and say that when the Legislatnr e Raid 
"w1H'n'' and then put in parentlH'His th e wm·d 
"c>Y('1·" ilH1fratinµ: the univni;,alit~ · of thP Rtatnt<'. 
they nwant just "\Ylrnt thc>~· Rai<1. P1·i01· to th<• i11-
dnsion of the pm ·<>11thrtical section ''t (,gdh <>1· with 
the s1,ec-ifkatio118 a(·eom1m11ying tlw R:lnH ' 01· a 

ropy 01· copiPR thnpof" thr ~t atnt<> Rirnpl~· 1· ml 
"whrn any lmil,ling ~"1hall he Prrdr<l" HIHl tlw 
Lrgislatm•f> <li<l · not wn 1t to lc'aYP any <lon ,1 01· 

mnhignity ahont tllf' wonl "rhen'' RO tlwy p nt in 
pa1 p11thr. iR, "wlwrn•vr1·," mpaning at evp1•~· time 
and h1 eYe1·y c~u;;p the lrnilding ~hon l<l hr <'l'<•rt(•fl 
in wholr cw in part, tlwn th<' <·ontnl<'t i--lwn ld lw 
filr<l togPthr1· with tlw R1 P<'ifi<·ati01L' 01· a <·opy or 
eopic-R tht>n•of. 80 it ~<'<'11v to m<' that tlH· L<'gi. la-
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tm•p cJeal'ly intended and i::;ignified their meaning 
hy that in eve1·y rasr that a building should h• 
thus e1·ected, the contract together with the speci-
fications mnst bP filed. .rTow, for tlwse reasons, 
the1·rf01·e, I think I mnst <lirPd n YPrdict as I havP 
irnlieatc<l genPra 11.v f01· tlw plaintiffs against the 
Sonntag Compan~-, a rorporation, fo1• $1RG0.S6 
and direct the jury to d0rla1·0 by their venlict that 
ihat amo11nt sha11 he a lic>n npon the premiseR de-
i-"el'ilwd in the lirn daim for the Rnm of $1860.:56. 

Exhibit P-3. 
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THIS AGREIDIK--TT, made the Fifth day of 
.Tuly in the year 01w thousand nine hundred and 20 
twelve by and between Sonntag Company a cor-
po1·ation organized and doing lmsine, s under the 
laws of the State of :Kew Jersc-y pa1-ty of the fast 
pai-t (hereinafter designated the Contractor), and 
Yate A. )Iial of )Iordstown, N. J. party of the 
s<:rornl part (hereinaftc>r designated the Owner), 

\YIT:XESHETH, that the Contracto1·, in con-
sWc>1·ation of tlw ag-reements herein made by the 
Owner, agree with the said Ownc>i-as follows: 30 

ARTICLE I. The Contrartoe shall and will pro-
Yi<le all the materials and perform all the wotk 
f<>r thP Erpction and compldion of a two story 
and ce11ai· )lotion Pidm·e rrlwatrr, stores and Rall 
l;inl<ling, nt the T 01·th-0a. t <·01·HP1· of "\Yashington 
~rnd Hh:tlt ~t1·N•ts, knm~·n aH TOK 601-G03-603 
\YaHhington ~h-e<•t, Hohokrn, ..... T. as shown on the 
d1·a wings an<l (1p~·c1·ibecl in the spec-ifications prr-

40 
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pa1wl by F. H. Koenigsberger Architect, whieh 
<lrawings and specifications are identified b;v tlw 
Hignatures of the parties hereto, and lweome he1·<'hy 
a pai't of this contract. 

ART. II. It is understood and ag1·eed by and be· 
10 tween the parties hereto that the work indrn1P<l 

in this wntract is to be done under the direction 
of the said Architect, and that his decision as to 
the true construction and meaning of the dmw-
ings and specifications shall be final. It is also 
nnde1·stood and agreed by and between the parti(,. 
hC'reto that such additional ch'awings and explaua-
tions as set forth in spedfica tions may he ncce~sar,v 
to detail and illustrate the work to be done are to 

20 

30 

40 

be furnished by said A1·chitcct, and they agtec' to 
('Onform to and abide by the same so fai· as tlwy 
may he consif-itent with the pm·pose and intc>nt ol' 
the original drawings and sprdficatious rrfp1·1·<><l 
1 o in A1·t. I. 

It is fnrthe1· understoo<l and ag1·eed hy tlw 
pm-ti s hei·eto that any and all d1·mdng~ and ~pr<'i-
fkations prrpai·e,1 for the pm·poses of this eon-
trnd hy the P,ai<l Architect m·<=> and rrmain hi~ 
p1·ovcrt;v, and that all charges for the nse of tlw 
same, and for the se1·vices of said A1·chitc,<·t, m·t• to 
hP 1,aid hy tlw said Owners . 

..ART. III. No alterations shall be made in the 
wod~ exc·c'pt upon wl'itten Ol'de1· of tlw Ai·chitPd; 
the amount to be paid by the Owne1·~ or allowr<l 
by the ('onti-ado1· Ly vhtne of snc·h alterntion~ to 
be stated in said order. Should the Owne1·s all(l 
< 'ontrattor not agree as to amount to oe pai<l or 
allowed, the work shall go on nmlcr the 01•<lp1· 1·<•-
q11hed above, and in ('asc of f'ailnre to agree, tlle 
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(lc>termination of said amonnt i-,hall be 1·efened to 
a1·hitration, aR p1·0Yi<led for in .A.rt. XII of this 
<·011traC't . 

• \HT. I\y. 'l'hr <'ontJ-acto1· shall p1·0Yi<1P ~nffkiPnt, 
afp and 1n·o1w1· fa<'ilities at a11 tinws fo1· tlw in-

: p<>dion < f thP \YOl'k hy tlw A1·d1iteet or his an-
t,hmized rc>p1·esentatiYes; shall, within twenty-fonr 
hon aftei· 1·P<·eiving ,,Titten notice from the 
~\1·dtitcd to that effect, 1n·o<·('e<l to remove from 
1hP g1·ounds or lrnildings all mate1fals condrnmrd 
hy him, wlwthe1· worked 01· nm ·01·kC'd, arnl to takr 
dmn1 all portions of the wm·k whkh tlw .Architect 
i--hall hy like wl'itten notice> <·ond<'lllll a :4 1msomul 
01· impro1wr m· a~ in an~· way failng; to confonn to 
the drnwinµ;s and pedfi<'ations, and •~hal1 make 
good a 11 wm·k d:rnrngrd or drst1·o~rp(l th<'1·ehy. 

ART. Y. ~110111<1 tlw <'ontJ-ac-to1· at any tirnP J'('-

fnH<' er JH'glp(·t to supi; ly a ~nffici<'JH'Y of propC"l'ly 
: killP<l w01·knH'll, or of matp1·ials of th<' p1·opp1• 
quality, 01· fai1 in any respect to prosecute the 
wol'k with pronwtness and diligern·r, 01· fail in tlH' 
1wd'cnrn11u·p of any of the agrrprnents hp1·pin <·on-
t ahw<l, RlH'h 1·pfnHal, nt>glP·l:t 01· failun~ lH'ing <•(>1•ii-

fi<·d by th<' An·hitrrt, tlw O,Ynp1·s Fhall lw at 
li hp1·ty, aft<'r th1·0e days ,niti.('n notice to the Co11-
ti-a<"t01·, to 1n·0Yide any sn<'h laho1· or mate1·iah4, 
and to <lPdnd thr c·ost th rpof from any mmw~· 
1h<>n d1w 01· thc ·1·('aftt>1· to heeome dnr to the Con-
t rnd ar under thh~ eontrart; and if' the A1·rhite('t 
: hall c-r1·tify ihat sn<'h rpfrnml, nPp:lrrt u failm•p 
i: i4nffitiPnt g1·01111d fo1· s11ch action, t Jw OwnerR 
f-hall also he at lihe1·ty to t(,1-minnt<' tlH' <'mploy-
llH•nt of tlw ('ontrn<-tor fm· thr Rai<l w01·k and to 
eute1· npon th<' p1·pmiHPS anu tak0 I}ORS('Rsiou, for 
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the purpose of completing the work jnelude<l mHlel' 
this contract, of all matel'ials, tools and appliances 
thereon, and to employ any other person or per-
sons to finish the w01,k, and to provide the ma-
terials therefor; and in case of such discontinuance 
of the employment of the Contractor they shall 
not ue entitled to receive any furthe1· payment 
under this contract until the said work shall he 
wholly finished, at which time, if the unpaid bal-
ance of the amount to be paid under this contract 
shall exceed the expense incuned b:v the Ownets 
in finishing the work, imch excess shall he paid 
by the Owners to the Contractor; but if such e.·-
pense ~hall exceed such unpaid oalance, the Con-
tractor shall pay the diffe1·ence to the Owne1·H. 
The expense incurred by the Owners as hri-ein p1·0-
'dded, either for furnishing matel'ials or for finiHh-
hlg the work, and any damage incurred tln·ongh 
such default, shall be audited and c<.•rtifie<1 hy thP 
Archited, whose certificate thereof shall he r011• 

clu:iYe upon the pa1·ties ready for occnparn::y. 

ART. YI. The Contractor shall complete tht> 
sen'1·al portions, and the whole of the work com-
prehended in thii-- Agreement by and at the time 
or times he1·einafter state(l, to wit: not later tlinn 
SeYenty-five (73) working days, beg'inning Jnly 
10th, 1912. In case the Contracto1· Rhall fail to 
complete th0 \Yo1·k herrnnd0r in acco1·da11cr with 
the sp0cifications- and drawing>", and to the safo;-
faction of tlw· A1·('hitcct, within the time aforPHait, 
the Contractor shall and will pa~· to the < hnH'l',\ 
th0 r,,nm of ~rwenty-fiye ( $:23.00) Do1hns f01· each 
and eYery day the timr con~nmed in said JWl'forn1-
anec arnl t·omplction may exceed the timP lw1·pin 
befo1·e allowed, which said snm is hereby agTCl'(l 
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upon, fixed and determined by the parties he1·eto, 
as "Jiqni<lated damages," and not as penalty; and 
the Owne1·s shall and may deduct and retain the 
amount of snch liquidated damages out of the final 
payment, which may be dne or lwcome due to the 
( 

1011tl'ador under this agreement. 

ART. YII. Should the Contractor be delayed in 
tlw prosN·ution or completion of the work by the 
net, nrglcct or default of the Owners, of the A1·chi-
tect, 01· of any otlwr contrador employed by the 
Owner upon the ,·v01·k, or by any damage cause<l 
hy :fil·e or other caimalty for which the Contractor 
arr not respon~ible, or hy combined action of wo1·k-
men in no wise caused hy or 1·psnlting· from default 
or collusion on the part of the Contractor, then 
the time herein fixed for thr completion of the 
work f-!haJl be extendrd for a period equiY a lent. to 
the time lost hy reason of an~• or all thr ramies 
aforesaid, whir-h pxtell(lPd pe1fod shall he dete1·-
mined and fixed by the Architect; hut no such 
allowance shall be made unle:s a claim therefor 
h:: prpspntecl . in \Yriting to the A1·ehitect within 
fm·ty-Pight hom·s of the OC'Clll'l'Cll('(' of such dela~r . 

...\KL'. YIII. The Owners agrpe to 1n·ovide all 
lahol' and matel'ia]s essential to the conduct of this 
w01·k not includpd in this contrnct in such manner 
a~ not to delay its p1·og1·pss, all(l h1 the PYent of 
failm·e so to do, thPreby causing loss to the Con-
trnd01·, ag1•ep that tlwy will 1·eimburse the Con-
trnet01· fo1· s11d1 loss; tlw Confrad01· ag1w• that if 
th<>y ~haJl delay the p1·og1·pss of the wm·k so as, to 
rnnPP loss f01· ,·hi<-h i hp (hnw1· shall bPcome lia h](,, 
tlwn th0y ?hall 1·pim hm·s(' the Ownrr for sn('h loss. 
~honl<l th(' Owrn-1·s and Coutrador fail to agn'e 
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as to tlw amount of loss comprehended in this 
Article, the determination of the mnonnt Rlrn ll 
he referred to arbitration a, provided in Art. rll 
of this contract. 

ART. IX. It is hereby mutually agreed bet"·een 
the pa1·ties hereto that the sum to be paid by thP 
Owner to the Contractor for said "ork arnl 
materials shall be Twenty-six Thousand Fom 
Hundred Two ($26,402.00) Dollars subject to ad-
ditions and deductions as hereinbefore provided 
and that such sum shall be paid by the 0Yrnr1· to 
the Contractor, in current funds, and only npou 
certificates of the Architect, as follows: 

ADDENDA 

to form pa1-t of the Conti-ad. 

I. Entire to 1·einforced contract w01·k 11111st hp 
pxecuted :tl'ietly according to the specifiration fur-
nished by the Trusr:Sed Conci-ete Steel Co. of X. Y. , 
in conjunction with the \rchitect's specifieation 
and any pmt not eontained in one bnt appral'in~ 
in the othe1· slrnll he consti-ned as fully 8Pt fol'th 
in either of them. 

II. )fain stahs from Basement to 2nd st01·~· to 
b(' conshucted in its entirety as spedfiPd in re-
in forced concrete. 

III. All sidewalk \York, as specified, to be in-
<:lnded in this Contract. 

IY .• \JI floors in stores, halls and toilets to ht> 
coyered with the Sanitary Composition Flool'inµ :, 
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indudi n~· W' high haRP with ~anita1·y ConJ, as siw-
cifiPd for· 11001· of Billiard Room. 

V. Billianl Room, pa sRage, hehYPen Billiard 
l{oom and Available Spate, as wc>ll as all sto1·es, 
to have a 6" high Ranitai·y Composition baRe with 
('on• iJrntead of " ·ood sped:fied. 

YI. If Al'(:hitect should desil-e damp p1·00:fing· spe-
c-ifipd for inside of all walls, to he applied on out-
Hi<le, mdng· "Lapadas" 01· othe1· approved damp 
1·eHisting ma tei-iaJ, instead of as speri:fied. 

YII . 'file, Bxtel'ior panl'ls hPlow 2nd sto1-y win-
dow silli.;; shall be fo1·med of a small stucco frame 
or band , with glazed tile paiwl irn;;;id<>, aH pc•1· de-

10 

tail. 20 

YI U. Roofing. C'ontl'adol' to install c·omplete, 
ai.;; 1><·1· i-1ppc-ific.:atio11, the "Asbei-1tos Hnilt Up Roof ," 
in pla (·(• of Slag Hoof whi<:h his estimate was based 
npoll. 

IX. The Cont1·aetor must allow $-!5.00 fo1· paint -
ing of walls asd eeiling ·s in main staircase hall, 
toilet hall in 1st floor arnl all toilets, in ('ase 
O\Yll<'l'R shon ld decide to omit this woi·k. 

X. )Ietal Wo1·k. All softits of sto1·e enti-ances 
which are specified to be covered with ceiling 
boards, must lle cove1·ed, in plate of hmnds, with 
galrnu ize<l ii-on, fonning plain snnk panelR. 

XI. All the stamped st ell wall and ceiling cover-
ingi-; to be of matel'ials as rnannfaetm·ed hy Can-
ton St Pel reiliug Co. All this wol'k to 1·eceiye 1 

30 

40 
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good coat of oil paint on both sides befo1·e eu·r-
tion. The side walls of )loving Pictmes Theafre 
covered ·with stamped steel to be boarded up G" 
from finish floor with 1/:/' sheathing hoai·ds and 
furring strips above sheathing boai-ds befo1·e lll('tal 
is applied . 

XII. Omit plaster wod: of \Yalls and ceilings 
and fini~hed cement floor in 1·oom beneath ( Plat-
forn1) tage. 

XIII. Omit finish floor of (Platfom1) stage. 

XIV. An extn1 shall be granted for substituting 
of 211 solid plaRter built up on channels, as Rpe-
cified, in place of wooden railing between Billi.ml 

20 Room aud Ilowling Alleys to the amount of :·:!:! 
per square foot, induding wooden casings m·o1111<l 
openings and lm.H:kets of wood or composition rna-
tP1·ial, if so onlc1·ed hy Owne1·s. 

XY. Galvanized. )Ietal for fronts entering this 
·work shall be 2J gage, instead of 22 gage aR :-;pe-
eificd. 

XYI. The trap d.oors for cellar entraw•ei,.; mrn,t 
31} be all gal-vanized steel plain flush do01·s aR ma 11-

ufactm·ed by .Amel'ican 3-\r ay Pl'iRm Co. 

XYII. The Contract01· must allow the -.::nm of 
$3:-i.OO in case the 4 Fireproof ~aRhes in :!nd ~tm·y 
wall em:loRing tht> Rkylight :haft a1·e omitted. 

XVIII. The pm·tition dividing Pktm·e rrhPah't• 
from ~to1·e:-; mnRt be built np in frame, as ~1wdfit>d, 
and filled in with brick or hollow tile, laid up in 
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<.'.ement mortar and side facing stores to be plast-
ered. on expanded metal lath. Side facing Thea-
tre to be sheathed from floor to ceiling hcfo1·e 
stamped steel covedng is applied. In rase of the 
building inspector, or other authorities having 
jurisdidion, reqnil-e a firr1woof partition same 10 Hhall be built of hollow tile blocks, laid in cement 
m01-tar, plaster·ed on store side, sheathed on Thea-
fre side W' high and funcd above. 

XIX. In case ai-chitect decides to use ":~Iarble 
Rtncco'' in place of "Asbestos Stucco" same shall 
he done by ContnH:tor· without additional cost to 
Owne1·s. The :\Ia1·hle Stucco shall be composcrl 
of apprcYrd finPness, mixe(l in prop01-tion arnl ap-
plied as will be dfrected. 

XX. The store front at 1Vashiugton Sti-eet and 
6th Sfrect exclusive of Sto1·es Nos. 4-5-6-7 and 8 
and w01·kTOOlll mnst be~ const.I·ncted of Bronze 
"Kawneer'' tasings and fittings as per spedfica-
t ions sulnnittrd by the "Kawneer Co." 

XXI. All transoms to all store fronts to be 
glazed with "3-,Yay Pl'ism Glass'' set in heay)· 
Lronzc nwtens aH per· design shown on plans. 

XXII. ,vindmn; in 2nd. stor·y above Theatre en-
t nmC'c to be glazed. with 3-,Ya:y Pl'ism Glass lightH 
in stead of double thick American. Eve1·y second 
willdow arnl tnrnsom to be piYoterl as will be 
di1·e<.:tcd. 

·:xur. ... \11 glass of show fronts of all sto1·cs to 
be glazed with A.mei·i<.:an plate glass as mentioned 
in Hpetifkations. 

20 

30 
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XXIV. Conti·actor shall allow $.17 pel' foot fo1· 
all sto1·e partition work which might lw omitted 
by Owners. 

XXV. Skylights must be "Puttyless Skylight s'' 
of approved make. 

XX \'I. AU interior trim throughout, specified 
to be North Carolina or Cypress, to be best quality , 
·well seasoned, kiln dried, elem· Chestnut, free of 
an?· defects. 

XXVII. All walls, etc., specified to be of "brick 
or roncrcte,'' to he built of Bl'ick, as specifietl. 

XXYIII. Front on Comt Street to be stnccoPd 
20 with Pol'tland Cement Stucco of a finish as will 

lJe dil'eded and white washed if dcsil'ed. by O,Yn-
('1·s. 

XXIX. In case Owne1·s desire to c..:hange loca-
tion of Ladies Toilet 2nd story and plac..:e same 
adjoining to steps leading to AYailable Space, the 
( 'ontmctor shall 1·eccive the additiornlil sum of 
$!)3.00. This pi-ice indudes 3--Way Pl'ism glass in 
windows, additional line of soil and vent pi1,l·~, 

30 exti-a door, extl'a electric and gas outlet and ,lll 
othe1· wo1·k 1·equired in ronnedion with thi: 
diange. Toilet room to be about the same squar e 
m·Pa and arrangement as Toilet 1·oom Rhowu at 
1n·eRPnt in 1·ea1· of this sto1·y. 

40 

XXX. Plumbing. No vent pipe:s for eonnection 
fur futm·e sinks in stm-es m·c induded in thi:-; <·on-
t1·aet and 1n·ovisionR for only 10 °-as outlets, lo-
ea ted, as direded, ai·c to he made in Billim·d ltoom 
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and Dowling Alley in placr of gaR outlets as shown 
on plans. 

XXXI. In tasc the Steam Heating system is in-
l4tall ed at the pl'ice of $811 .00 aH pr1· hid obtained 
Ly the Arehiteet the Co11h-aC't01· shall allow the 
~nm of . 198.00 

X A ·xn. Hadiato1·s to lJe used throughout in 
place of coils. 

XXXIII. All 1·oofing tiles to he used must be 
Lrnlowici-(\,lanclon Co. GlazPs Spauish Tiles of 
approYP<l t:0101·, or othe1·s, apprOYPd by .A.1-ehitrd. 

XXXIV. All addendas to spcdfkations or pm-ts 

10 

of Hpecifieation: ( whith call f01· ~ep,nate csti- 20 
mates) to be inducled in this ('Onfrad nnh'ss otber-
wiHc mPntimwcl in this addenda. 

XX.A ·y ..... \..11 onk•1·s mm-·t he giYeu i11 wl'iting 
Ly .... \.rthited or Ow1w1·s, a]l(l ve1·ha 1 onlci-s not i.o 
he eonHide1·ccl 1:inding to eithe1· pm·ty. 

XXXYI. Only euion Lal.or must be employ<'(l 
iu an work eonuettrd with the erection of this 
l,uil<ling. 

XXXVII. The Conti-acto1· must awm·d the dif-
f Ptellt pm·ts of the "·oi-k to thP C011tn1ctor 01· fii·ms, 
,,·hoHc estimates have been tnn1ed oye1· hy the 
.... \.1Thitcet to this Contrnctor to he used in his Gen-
eml Estimate. 

XXXYIII. Ju ('ase the Owner shonld dcdde to 
omit p01·tiom; of tlw rom11osition floor coverino · in b 

30 

~•tm·es, this Contractor must make an allowante 40 
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for same at the 1·ate of .13 per sq. ft. including 
base, and lay in place of such portions, the con-
crete f:1001· and wooden base, as spedfied in the 
"Specifications'' without any exti-a duuge to the 
Owners. 

( Seal) 

IlANKINS ESTATE) 

SONNTAG CO:\IP .A.i: Y, 
Eu,vARD :\1. SONNTAG) P1·c '-
"\VALTER P. \V AR:\1BOLD, Sc<·'y. 

Kate A. ~Iial, Extx. 

85% of the work done during each pro<·ec><li11g; 
two weeks to be paid about two days after the 

Conti-actor has filed with the A1·chitcct, au applica-
tion for payment stating in same, in ddail, all 
wo1·k completed dul'ing the afo1·esaid two week:. 

13% to he 1·daiucd sixty ( 60) dayR after couqllP-
tion, when said 13 % is to be paid. The sixty l HO) 
<lays aftc,r C'omplrtio11, to commence the day the 

Architect gives wl'itteu notice to the Uont1·,wto1'. 
that in hiR opinion the building can be con-
siclr1·e<l rrady for occupancy, and aftc>r all w1·ittPn 
guarantees <·nllrd for in the specificatiomi HI'<' in 
the Archited's possession. 

The final payment shall he made within RL ·ty 

( 60) days aft<~1· the eomplction of the worl· in-
cluded in thi1-1 C'0ntract as sc't fm·th above, and all 
payments shall. he clne whrn certificates fm· th<> 
Rame are issued. 

If at any time thPrc> shall he PYidPn<·c> of any liPn 
or daim for whfrh, if estahli~hed, the Ow11p1·H or 
thr said 1n·Pmi~es might he(•omp liahh•, :rnd whkh 
is chm·g<>ahlc> to thP Conti-acto1·, thP Ow11<11· . h:111 
haY<' thP right to 1·dain ont of any 1rn.niw11t i hen 
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dne or therpafter to become due au amount 1.suffi-
C'il•nt to <'OmpletPl,v imlt>mnify them again~t such 
lien or <.:laim. Should thete pro-Ye to be any such 
daim afier a 11 payments m·e madr, the Contractor 
shall 1·efnrnl to the Owne1·s all moneys that the 
lattPr may 1,c• cornpc>ll<>d to pay in diseharging an.v 
lien on sai<l prC'misei-1 madr obligatory in c01rnr-
qnc11tc of the Contnwtor·:-1 <lrfault . 

...\RT. X. It is fm·ther mutually agreed between 
the partirs lwrrto that no ce1-ti:ficate given or pay-
nwnt mad<' nrnl<'r this contract, e.·ccpt the final 
<·rrtificate 01· final paymrnt, Hhall he conclusive 
evidence of the performance of this contrart, eitlwr 
wholly 01· in part, and that no pa:vnwnt shall lie 
<·onRfrnr<l to he an ar<·Pptarwe of d<1fectfre work 01• 

impropr1· mat<•1·ialR. 

ART. TI. rrlw· Ownr1·s shall during the progress 
of tlw w01·k mnintain insm·mu:e on the Ranw 
agahu,t lo"s 01· damagp hy ffre to tfic amount of 
w01·k complcte<.l, the policirs to eover all wol'l~ in-
vm·pmated in the building, and all materials for 
thp same in or about the 1n·emises, and to he made 
pa ,rnhlt> to tlw pai·ties hPrrto, tl'.~ thPh intr1·est may 
Hp]H'Hl'. 

. ..\rrr. ~·I I. In <·asp the Ownen, and Contradm· 
fail io ag1·pr in 1•plation to matten:i of 11ayment, 
a llo" arn•p or loRR 1·<>f<>n<1<l to in .... \.1·tN. III or YIII 
of thiR <·011iTad, or i,.,honld Pitlw1· of tlwm dissent 
f1·om tlw dPeii,.,ion of the A1·<·hitr<'t 1·rfrned to in 
... \Jot. YI I of tl1if.-; rontrad, whieh di~sPnt shall haw 
lwrn fih•<l in wl'iting "·ith the ... \1•diitr(·t within 
1<>n day!-; of .i lw aunouneempnt of snd1 <h ch;ion, 
tlH·n thp mattP1· Nhall hP 1·efer1·p<l to a Boanl of 

10 
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A1·hifration to consist of one person srlrd<><l h)-
the (hYn<:>1·s, and one perso11 selrctcd hy tlw f1011-
tractor, t]wse two to C'lect a thfrd. The decisio n 
of any t" 'o of this Board shall be final and hill(l-
ing on both pai·ties hereto. Each party herrt o 
shall pay one-half of the expense of such refel'en ec. 

ART. XIII. The Contractor must within thr ee 
days after signing the contract deliver to th P 
Owners, a qualified bond from an app1·ovrd Rurrt y 
flompany, jn the sum of the amount of this ron -
tract, for the strict fulfillment of the contract and 
frredom from )lechanic's liens. Failure to furnish 
such bond shall render the contract void at option 
of the owners. 

ART. XIV. The Conti·actor must he solely 1'r -
sponsible as far as the Safety and construction of 
tlw lmilding is concerned. 

The said parties for themselves, thrir heirs, snr -
C'<'Ssors, exreutors, administl'ators and assigns, do 
hr1·eb~, agrre to the fn 11 performance of the roven -
ants he1·ein contained. 

I:N WITNESS WHERIDOF, the parties to these 
presents lrnvr hrrennto set their hands and seals , 
the day and )'ear first written. 

l Seal) 

In presence of: 

SONNTAG COMPA ... rY, 
EDWARD lU. SONXTAG, Pl'es . 

. WALTER P. WARMBOLD , Srey . 
KATE MIAL. 
L. L. MIAL. 

F. H. KOEIGSBERG ER. 
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'rhe 
U:NIFORU CO~TRAC'l, 

Form of Contract 
Adoptc·<l and recommended for general use by the 

Amel'ican Institute of Architects 10 
and the 

National Association of Builders. 
Revised 1905 and 1907. 

AGREEMENT 
Between 

Contractor 
and 

Owner 
For 

Filed 
Clerk's Office Jul. 12, 1912. 

Hndson County, N. J ... 19 
ARCHITECT 

·Amount of Contract 
$ ........... . 

40 
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IlUDSON COUN'l,Y CLERK)S OFFICE. 

CnAm .. Es S. Srrcurz and "\V .\LTER 

C. SHCLTZ) co-pm·tncrs trading 
.!.O as CIIARLER R. 'nrLTZ & S(rn, 

Clairnan b,, 
vs. 

SONNTAG COMPANT) a corporation. 
lmildc1·, an<l K.\'l'E A. Mur., 
owner. 

Lten Claim. 

Be it known that Charles S. Shultz and Walter 
C. Shultz eo-partne1·s t1·ading as Chal'lcs S. ~hnltz 

20 an<l Ron, doing business in the City of IIohok<'ll, 
County of Hudson and State of ~r,Y JPrsP,V, daim:-; 
a lien upon the building and lands hereinafter de-
scl'ibed, pursuant to the statute in such case made 
and 1n·ovi<kd, for a debt conh-adc>d and owing to 
them for matedals furnished fo1· the credjon nrnl 
consti-Hction of said lrni1<1ing and the1·<'f01·r show: 

1. The said lrnilding is a two story rcinforl'ea 
concrete and lnfrk building on the lots 01· rnrtilag<' 

3,) 11pon which this lirn is daimed, and whid1 i:-; :-;itna t<' 
in the City of Hoboken in thP County of IImlson 
and State of ~e"· .Je1·se:v, whid1 is known on a rnap 
of Hoboken rnac1r by Charles Loss, duly tilP<l in 
the Clel'l~'s office of tlir Comity of Bp1·gpn, a: lot H 

number one hnnchrd and sixty-on<' ( rn1) 011<1 
humhe<l sixty-two ( lG~) and one lrnnd1·e<l Rixt.r-
thrce (1G3). Beginning- at a point in tlw north-
easte1·l;v co1·1H-'1· of ,vashingi:on and Sixth ~t1·ed~, 
rnnning tlwnce nm·tlle1·ly al011g thP ,':t~te1·ly lin,· of 
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,Yashington .Street Seven~;y-five ( 75) f~t IDOl'e _or 
lei;;s, thence easterly and parallel with Sixth Sti-cct 
one hnnclred feet to an all~y., thence souther~y ,along 
sai d alley seventy-five ( 75) more or less to the 
northerly line of Sixth Rtreet and thence wcst.erly 
nlong one hundred (100) feet to place of beginning. lO 
Being the same premises conveyed to Henry R. 
Ha nkins by Patience F. Hankins, et alis. by deed 
dat ed May seventeenth Eighteen hundred and 
seYenty-six, and •rrcorded in Hudson County Reg-
iste r's office in Book 297 of Deed at page 417. 

2. The name of the owner of the land and of 
the estate therein on which the lien is claimed is 
Kate A. Mial. 

3. The name of the person who contracted the 
<lrht and at whose rerp1est the materials were fm11- 20 
i~.Jwd for which said lien is claimed is the said 
Sonntag flompany a corpm·ation. 

4. The following is a hill of partienlars exhibit-
ing the amount and kind of materials furnished 
an d t he pri(;'C at ·which and times when the same 
was fmnished an<l giving credit for all the pay-
mPnts made the1·enpon arnl deductions that ought 
to hP made therefrom and exhibiting the balance 
jus tl y due to the said Charles S. 1Slrnltz and vValter :.:o 
C. Rhnltz from the said Sonntag Company, viz. : 

rrhe Sonntag Company. 
Rong<ht of Chas. S. Shultz & Son. 

( Here follows the same bill of particulars set out 
h1 thr Complaint and heretofore printed as part of 
tlw Complaint). 

Balance justly elm' claimant $1808.13 Eighteen 
Hu nched Eight Dolhrn;; and Thirteen Cents, with 
inte rest from October thirtieth, Nineteen Hundred tO 
an fl T\r el ve. 
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.... \Jl the al>ovc makdals wP1·e fm·nislw<l hrtwPPll 
the fin,t <lay of .... \ugust, .... .,.ineteen II1111<h-r11 mul 
Twelve, and the ThfrtiPth day of Odober, .,.in rtPPll 
Hurnl1·ed and Twelve ,vhich said last men tionrd 
date is the date of the last materials furni shed for 
whirh surh debt is due. 

CH . .\RLES S. SIIT LTZ, ,Y .... \LTER C. SIH LTZ. 
Claimant s, 

by Smith, )Iabon and II rrr. 
their attorneys and aµ;Pnh~. 

~tat r of .... .,.cw Jersey, / 
(~ t f H d \- ss. : onn y o u son, 

,Yalk1· C. Shultz, of fnll ap;e, lw-ing <lnl>- sw m, 
on his oath doth depose and say that he is a pm·tm•1· 
of Chad es S. Shultz <loing lmsiness urnh 1 1· th<' 1ii-m 
11amr> and designation of Clwrles S. Shnltz and ~011, 
arnl that Iw and ~mic1 CluulPs S. Slrnlfa m·<• thP 
daimants rn1mP11 in the fOl'rgoing claim; tlwt tlw 
hill of pm·ticnlars and statrments the1·rin srt fol't h • 
.'hown in said elaim are tn1r; that tlw samt ' i:- fo1• 
matel'ials fnrnh:;he<l in thr r1·Pciion of tlw lrnil<li11µ; 

30 in su('h claim descl'ibed, at the times tltcl'Pin ~1w<·i-
fi(>d and that tlw amount as elainwcl th P1·pi11 is 
jm;;tl~- dnr and mving from the said Sonntng : <10111-

40 

l·m1~- to said claimants. 

~wm ·n to and snh:-wdbe<l lwfo1·r nw 
tliis twenty-sixth day of Drrpml,r1·. ....\ . n., 

.... ~ineteen HurnlrP<l and TwPlYe. 

H. ITEXRY F. PLATE, 
Attorney at I.aw of ~.,.ew .Jersry. 
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( Endo1·sP<l). 

Hc•c·c~iYetl in tlw IlndR cn County, X. ,J. Cle1·k's 
offit(' ne t·trnl:Pl' 27th, A. ]), rn1:2, and filpd arnl Hc-
t:Ol'(led in Ljen Docket :Xo. 11 on P~1gP rn:t 

JOHN F. CHO:~BY, 
Clr1·k. 

Hummons hr1·rn11 waR isRll<'<l tliii-; f-th day of 
J anua;ry 1913 in favor of Chas. S. Shultz and 
\\'alt<)r C. Shn1tz co-pm·tm-'1·s Claimants against 
~ountag Comvany ( A corp) bnil<k1· arnl against 
Ka1r _A. i\I'ial, Owner. Robr1't n. Foote ~Itgee. 

,JOH:X F. CH,,>:•mY, 
1, 'lel'l-:. 

10 

~:11mmons (111<lorsed f01· ~Ioi-ris Co., ,Tan. 8/ 13. 20 

JOHN F. CW)RBY, 
Clede 

Exhibit P-5. 
E xhihit P-:3.' l'om·th a11d Fifth paragnlphs of 

tlw Last ,Ym and Trstanwnt of I-frrn·y H. Hankirn;, 
1lP<·Pascd. 

4th paragraph : 

'''l'he i1H:omc of my esta tc 1·cal and personal 
I give and bequeath unto my wife IsalJel 
Hankins fo1· and dm·ing the time of he1· 
natm·al life." 

3th 1 arag1·aph: 

"After tlw death of my wife Isabel Hankins 
I giYe, dPvise and. lJpqneath unto my 11i(1<.'e 
Katr ~\. Ebbetts and to lle1· hcfrs arnl assigns 

30 

40 



40 
Errhibit P-6. 

forever a 11 the rest, residue and remain de1· of 
my estate rral and personal." 

It is admitted that Kate A. Ebbetts aft erwan 1s 
married Dr. :i\lial and that she is now ~Irs. Kate 
1A. Mial. 

10 1Irs. Isabel Hankins afterwards manied a man 

20 

by the name of George ,v. Chandler, who has since 
died and she is living. 

Exhibit P-6. 

Agreement datrd Novernbrr 24, 190G, hPtwr<'n 
Isabel Chandler, fonnerly Isa l:el Hankin s of the 
first part and Katharine A. 1[ial of the S('('OJlll 

part. The Court dil'ected that tlw fifth par agntph 
only of this agr0ement should he r·ead to tlw jnry, 
which reads as fol1mYs: 

"Said party of the :ffrst pm·t shall a rnl \Yill 

upon the execntion and deliye1·y of thi s agn't'-
mcnt immediately 1·esign as execntl'i .- aml 
trustee of the last will and testamen t of the 
said Henry JI. Hankins, deceased, arnl l1<..>1·Phy 
ag1·ees to accept the sai<l sum of ,1·J,OOO, pay-
able in quart<:>r yearly payments of ~1,000 

80 each, eYe1·y thrre months in eaeh y<'Hr from 
the date h0reof dmfog her life, in fn 11 pay-
ment of any inte1·<:Ht whith she hm, in tlH· 
<>state of the said Hrnry H. Hank:1118, <l<'-
crased, 1mdc1· and hy vii-tne of thP la si ,dll 
and testament of said H<>rn·y H. Haskin s, d<>· 
ccasecl , and will c>xrentr Rn<'h 1·<>l<'a:--c' m 1·(•-
leases m· snch othrr irn;t1·11 m<>nt HR may 111' 

nrressar~ · to effrri na lly carry ont ~aid agr<'('-
rnent." 

40 
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Titles of five cases tried later, in-
volving same questions as those of 
Shultz vs. Mial: 

TE" JERSIDY COURT 0]"' EHROR8 AND 
~\.PPEALS. 

AT.\.TIOXAL FIRE PROOFING COM-

P.VY) a (·oq)oration (claimant), 
:Plaintiff-Respondent, 

vs. 

KATE A. )IIALJ owner, rt aJs., 
Defendant-Appel 1a n L 

L.\ \Y~<V & )fc)Inm.\ Y) a corpm·a-
tion, 

Plaintiff Hesp,m11Pn1, 

V. 

KATE A. )IIALJ ownrr, rt als., 
Dcfendants-Appellan t. 

E u:\lrxn D. 
PmmERICK 

V.\KDEIU:IL'I ' and 
ScrnLL, partners 

t 1·ading- as Y.\NDEIWTLT & 
~< 'IIILL, 

Plaintiff-Respondents, 

V. 

K.\TE A. )II.\LJ 0\\ llCI', 

Defendant- .. 1. pre J la u l. 

On Appeal. 

On Appeal. 

On Appeal. 

10 

20 

30 
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4.~ 
Titl es of Jt1iv e Oases Tried Later. 
'Postimony of William H. Davis. 

EDMUND D. Y ANDERBILT) trnding 
as E. D. VANDERBILT & C'0)1-

Plaintiff-Respondent, 
vs. 

KATE A. )IrAL, o" ·ner, 
Def end ant-Appellant. 

H.\RRIET DA VIS, 

Plaintiff-Respondent, 

vs. 

On Appeal. 

J.\.)lES A. GoirnoN ) Rc>ceiver of 
~onntag Company, a corpora- . On Appeal. 

20 tion, bnilde1·; K.\.TE A. )IL\L) 

mnwr, and RmrnRT D. l•..,OOTE) 

mortgagre, 
Defendants-Appellants. 

The above fl.ye cases werr trle<l. in 81H.:cessi on 
immediately after the case of Chai-Jes S. Slrnltz & 
HGn and the qnestious of app<'al adsing in each of 
thPm m·e exactly tlw same as th e qurstions m·hdnµ; 
in the case of Chai-les S. Shultz & Son and th e 

80 same judgment will be given in each of them wi th 
the exception of the case of Harriet Davis. I n 
that ca ~<' t]w plaintiff's witnes~..,, ,vmiam II. Davi ~. 
tPstifie<l as fo11ows: I am a tnidnnan, the 1n·o-
pridor and mvn<'1· of the lm~irn ss i8 my motlwr . 
Haniet Davis; I did all the ]ahor mr11ti01w<1. <•';11-

si ting of carting tcrra rotta bridu, from thr doek 
and ashrs and deliverC'd them at the place where 
t]w building was lwing <'J·ectrd; I rartrd fom 1oad8 
of crnshed stonr and I cm·tr<l onr ii-on hm· fr om 

4U the J)e1a,ym •r, Laekawmma & \Vr~ten1 Rnihoa d, 
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,1 udye 1s Decision and Opinion. 

dP ven bundles cf steel pie<.:es and thfrty-five picec>s; 
I paid . ·1.~3 of freight thargr~ and a quantity of 
C'ind c1· aR Rpecified in the bill annexed to the com-
plaint; the total bill is $1 H).~;-j. I did the ca1·ting 
fm· Sonntag Company, the eonti-adors on the 
lmil<linµ:; thrl'<:' iR an itP111 of $2 whic-h should not 
!)p in tlw ill fo1· (•a1·ti11g th l'('P il-011 gil'(lr1·s. 'rlw 
Com·t m·<lc 1•pd said itc>m taken ont and at the con-
d rndon of the casr c-01msr1 of <lPfrrnlant maflr the 
~amr motionR on the same µ:1·onrnl as in thr 1wr-
re ding cases and also on thP f1ntlwr gronrnl that 
tlw lahor i-;nrd for in this ras<r is not of a kind that 
is ]ipna hlP; that thi. sPrvire was a mC'l'e nrntt0r of 
lahm · hrtwern Ronntag Comp:111~- and tlw plaintiff; 
it h :1d no pm·ticnlm· cmwdion with ihiR lmildinµ: 
01· ccnrntnirtion of thr lrnil,linµ: arn1 is not lirnahlr. 
By ronsrnt of conn el thr ,Tm'y was dismissecl 
an d com1Rrl for plaintiff ~rnd drfc>ndant aftr1'-
"·m·,ls ~nhmitt0d ln·ic-'f~ to tl1r Corn·t and thr f101nt 
<lPd<lP<l in farnr of the plaintiff. 

Judge's Decision and Opinion. 
HlrT ROX f'OP~TY f11Rf1FIT COURT. 

H ARRIE'l' DA VIR 

10 

20 

vs. 
On )Iechanit's 30 

Lien. 
De<.:ision. 

,LDIE R .. \... Gonnm,) Receiver, rt al. 

.. \.PPEAilANCES: 

Rrno LPII Rcrrnommn and .Torrn D. rrnn~oN, Esqs., 
for Plaintiff. 

~- A. nm~:--'.O~ \ Es<J., f<w Defrndant. 
Wru,L u1 II. 'PEER) Circuit .Judge. 



.!.O 

20 

4-1 

ilud,qe)s Derision and Opinion. 

The questions in this case are two in num b r : 

1. Whether a lien is allowed in N cw J er scy in 
behalf of a claimant for transporting mat e1-ials 
delivel'ine: them on the job for use in the buil ding 
where the carting is done by the claimant for tlw 
builde1·? 

2. If such a claim will not lie, wheth er thP 
claimant in a lien snit will be entfrely defeat ed be-
cause he has put in his claim both for item s for 
delivery and for items for materials sold , said 
items being seve.1·a ble? 

The answer at which I have anived in thi s fin;t 
question makes the decision of the second 
sai-y, hut I ha-rn no hesitation in saying tha t it is 
my opinion that the second question shonl<l 1)(' 
answered in the affinnative. I take it to he w<>ll 
~1cttl ed in ~ew Je1·sey that a claim is not neces-
~mrily bad, for includinp; illegitimate as " ·pll as 
legitimate items; for it may stand quo ad th t> g-oocl 
items; but if the good items and the bad ai-r i11-
se11a1·ab]y hlrll(led, the claim will he had. 

·Associates, etc. vs. Davison, 5 Dutch , 41:-i; 
Edwards vs. Denickson, :28 X .J. L ., 3!l; ,vh itr-
neck vs. Nos. 11, "N. J., E., 312. The first ques tion 
is one of the- novel imprrssiom; in .Jrw .Jrn w~·. 
After a carrful consirlrration of the trxt hooks, tlw 
cases rlecicled elsrwhrre- than in Tew .Jr1·sr~'. and 
tlw argnmrnts of counsel, T haY(~ romr to th r con-
d.nRion that a lirn Rho111rl hr a llowrd for the 
rhargr for tnmRportation of the rnat0rinl t o hr 
11Pr<l in thr ronRtrnrtion of thr lrnildh1g. 

Rrrtion 1, of tlw statute, under ·which this elaim 
-!J falls, pro-vides "for the payment of any debt con-
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ti·ad ed and owing to any p('1·son for labor per-
fomied 01 materials furnished for the erect.ion and 
constr-uction" of a buildinp;? It is pp1·fedly mani-
fest that this daim is not for "matel'iahi furnish-
Pd for the erection and eonstruction of a build-
iug," and that if RustainablP at all it must be "for 
labor pc>rformed for the eredion and construction 
of the building." 

The statute is r('rnedial in its nature and must 
by its tel'lns receive a liber·al construction. It is 
<l.esigned for the protection of a needy and most 
nwritoi·ionH elaRs of persons and shon ld receive 
sn<"h eonsfrnetion as will further the benign pnr-
])O~rs whkh the Legislatnrr had in view in its 
1 asRage. Looking ffrst to the language itself em-
ployed _b~r the Legislature, w0 obse1·ve that tlw 
lir n ·will lie "for labor pe1·fonned for the erec-
ti on and constructio1i of a lmilding. '' The labor 
nre d not nrcrsRai·ily rntr1· i11to tlw eredion or 
eonstrnttion, it is snffidrnt if it be for the erec-
ti on and consttnrtion. Tlw construction contrn<l-
rcl for h;v defendant would oust the hod-carrirr 
fro m the pr·otedion of the act, for ordinarily, he 
me1·el~· ranirs the material from the street where 

10 

20 

it is mixed to the scaffold where the masons are 
Pmployed. It wonld also 0xeJ11de the · architect, 30 

. and yet l\fntua1 DP110fit & Co. YS. Roland, 11 C. 
K Gr een, l~f), deddes that hf' is entitled to a lien 
nu der onr st.atnt0. \Yhen a man furnishes rna-
tr dals hr is nominally being paid for the mate-
1-ials as makdals and not for thr labor that went 
int o thrm a~ lahol'. He chargeR so murh for ma-
1ni als arnl if unpai<l, hiR lien rlaim in not nomi-
11ally f01· lahm· pe1·formed in thP e1~ection and con-
."iTndion of the bnil<ling-, lrnt f01~ matrl'ials fur-
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,Tudqr's Der-i.sio11 and Opinion. 

nished for the erection and construction of tl1<• 
lrnilding. Can any01w doubt, howC'YC'I', that , in 
snbst~mee-, flre lien is being maintaiut>d for lab or. 
,-r1wn the' .:rfwnnfartm ·C'r fixes his price at so nrnrh 
' '(lPliWTP<:l at thr lrnilding' ' does anyone doubt 
that tl1r prlcc inrludrs an allowance for rai·tage. 
In thC' rase at bar it is songht to subje ct th e build -
ing to ·a liC'n for labor prrformed in thr rre ction 
and eonstl'n ction of the building beranse had the 
franspm ·tation charges been included in thr pi-ice 
of thr goods tlwre- coul<l. have bern no <louht of 
the l'iµ;ht to a lieu. I am dear that snrh service 
eonstitntes labor pC'rformed f01· the e1·ection and 
ronsfrurtion of a building. 

This is t]w Yirw C'lrnnriated in ('~·c. Yol. 27, 
pag ·C' 44-, wlH'rC' tlw following langnagr i.s nsr d: 

''A lien is mmally allowed for transp ol'ta-
tion of the material to be usrd in thr rou-
st ruction of a building." 

This is the vic•w supported by thr follow in~ 
<.·aS<.'S : 

)kClain vs. Ilntton, 131 Cal. , 13:!; Gl 
Pae., ~13; G3 Pae. 182, G22. 

J?owle1· rn. Pompelli, 7G S. ,v., 173. 
)IcKC'C'n vs. Haseltine, -!G )fi1111., -!:!(i. 
Hill vs. :Xewman, 38 Penn. 2t., 131; and 

many others. 

Tlw only openly antagonistic.: <ktision tha t I 
haw found is "'<.'hste1· vs. RC'al Estat<.' Imp . Co .. 
1-W )fnss., 526. I cannot adopt the n 1·aso11inp; 
nP<. <l in that rase. It is against the gTPat w<.·ight 
of a11tlt01·it:Y. The 1·easoni-- upon whkh it re~t 
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Record of Judyme11t. 

would oust a hocl-c.udel' and an an :hited of a 
lh'n. 

To otlwr Coui-t has followed it, arnl tlterP ,verP 
tin ·mnstarn·es which wonld sc>em to Yindi cate tlw 
decis ion upon the gTonnd that the 1·c>al ratio dc-
<"idc11d i wa ~ that the matrl'ials cm-ted w<>re not 
{ 111 nif-,hr d f or thr hdlding ·, 01· not to he used in its 
Pl'(•dion and constrnction. 

'l1lw oth er two (·asps rited on drfrndant's hl'ief 
haYe no application to thr ease at bar. The idea 
m1<lc>dyi11g them is that if the labor in building 
mate l'ials is for the matedal man, no lirn can be 
had t lw1·rfol'(•, lwcans r tlw eontrac-tor owes snch a 
lal101·<'r 110 liahi1ity. 

{Trnlp1• thePe eircnmstances I must fin<l for the 

10 

plai ntiff on the qnestions rrse1·vrd. 20 
J)( fr n<lant' s corn1Rel ohjrc-trd to the rnling of 

fop t l'ial jndge 011 the two qur stions stated in th<• 
lw~.,r:bming of said jrnlp;e's dedsion, and has ap-
)l<'HlPd from said judginent. 

Tl1is action was frir<l lwforf' ,Judge William H. 
~I)P<11·, with a jm·y at tlw Ilu<lson Circuit, on Augnst 
:-i, 1 !)13. 

Tl1<:> r ,rn~p having hee·n lw,1 r<l and i:mhmitt0d to the 
jmy, th ry 1·rtm ·n tlw.fr V<'rdi<-t as follmn;;: Thr~ r 
:ay tl10:v find the drfendant guilty as in thr plain- 30 
tiff's rn mplaint is rhargrd npon it, and they as-
i;;e~s tbe damages of thr plaintiff on orcasion of 
tlw p1•pmhw·s at thr ~um of One Hnndted Twen-
ty-T"·o Dollars and Ninet~ ·-six Cents. 

Whr rpn11on it is adjndgf'd that the plaintiff re-
(•<m•1· of the (lpfrndant fop snm of One Hundred 
and Twenty-Two Dollars and Tinrty-six Cents 
(i'122.9o) and tlwir costs which aJ ' C' taxed at tl1e 
i,;;11111 of Rixty One Dollars nrnl Ninety-th1·rr Cents 

40 
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l· Hl.Ha), makillg in ihe whole, the ~mm of One 
Jiundn'<l and -Fom · l)oll.n·s and IDiffhty· 
nine '1p11ts (,, 1R1. 9). 

\YILLLUL IL 1 Pm m, 
J udo-e . 

.I. Ii< ~t: 
tlOIL · P. '1UO,' BY, 

~h,l'k. 

Grounds of Appeal. 

~u 
.. \PPR. LS. 

11.\nnrn ·r lhn~ (claimant), 
Plnintiff. 

tf.\:)IE~ .. \. Umrno.·. HPeeiwr of 
~onutag (\nnpany. a em·pora-

di<. 11s at 
L.rn . On }I e-
c hani<.' '8 Li<.'n 
claim . 

80 tinn l lmil(lp1·) ; K.\'l'E .\ . .MUL 
to" nP1). and HonERT D. Foon~ 
t m01·tgngPP). 

GromHl8 of 
.. \.pp al. 

DPf Pmlants. 

Tlw appellant, YntP ... 1Iial. state ,' the follo wing 
gronnds of nppen l: 

1. The <.:onfract. together with tlw ql e ·ifica tion~ 
40 accompanying the snmP, ,wre filpd in the ofncr of 



49 
Gro1u1<ls of .IJ)J>('((l. 

th<' <1 lpl']- of' Iii<' Co1111ty in "·hfrh (hp building li<111 
is .·itrnl1Pd, hpfo1•p th<> w01·k wm-i dmw 01· 111a(p1·i,tl:-; 
f'm·ni:-;hpd fo1· wltfrh th<> lipn wa:-; li]p(l; and the 
Haid lrnilcliuµ; arnl 1 hp lands wlwn'o11 it stm1ds m·c 
IiahlP to ihP <·011ti·ado1· almw fo1· wha1ever work 
was d011p < 1· m,d p1•ia h,;; f'm·nislwd in pm·snaute of 
nl(' h c·ontract. 

:!. 1,h<' <·011ti·ad p1·oviclrH i hat tlw e< 11 t1·,H'to1·: 
shaJI and wiJl p1·0Yi<l<' all tlw mak1·ialH mid pp1·f'ol'm 
all t lH• W<11·k I'm t hp PJ'P<'ti011 a ncl eompl<'tion of i h ... 
building a11d in ~11d1 c·,1sc' it i.· noi 11pc•pi-;~m·,v to fil,~ 
all th<' s1w<"itic·aiio11s lrn1 thp fili11µ; of' 1hP eoutmei · 
will hp ~u1lfrip11t to p1·otpd 1lu.• building and lmHl~ 
from lic1 11:-; hy n 11 1w1·sons, p,·eppt tlt<• confrndor, 
not wit h~t a n<lii1g 1 hp lm1guagp of ~<'diou :! of th~ 
)IP<·hanfr's LiPn Law. 

:t 'rhe iutc 11·Pst of the dd ndant, Katp A. Mial, 
in th<' larnlR li<'n<'d L 11ot liP11ahle. 

L 'PIH' plaintiff p<>rfol'llwd no lah01· and fnn1i8hrl1 
no 11wip1•ial:., .on 1-1ai<l lmildinµ; whkh woul(l rc1rnk1· 
1-1ai<l lrnilding mid the lau<lH whp1•<>011 the 8Hmc is 
HitmltPd liable to a lien. 

10 

20 

JA)ICEL A. BBSSON, 80 
Attomey of Appellant. 

40 
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Notice of Appeal. 

HUDSON COUNTY CIRCT;IT COURT . 

IlAUIUET DAn~ (<.:h1imant), 
Plain ti.ft , 

vs. 

J.urn. · ~\.. Gom:ox, Hf'C'fi vrr of 
Ronntag f1ornpany , a c-m·pora-
tion ( bnil de1·) ; K.\TE A . .\IL\L 
( ownpr), and ROJmRT D. FOOTE 

( mm·tgagrr), 
Defendants. 

To 
RrDOLPII SCHROEDER) 

~\.ttornry of Plaintiff. 

Action at Law. 
On )Ie<.:hani<.:'s 
Lien e lairn. 
Notice' of 
Appeal. 

'rAKE XOTIC1E that the defendant, Kat e A . 
.\lial ( ownei·), ap1w,1 lR to the f1om·t of Enm·R and 
Appeals fr om th whole of the jndg1nent ente1·ed in 
t ltis <·anse. 

SA:\rCEL A. BESROX , 
Attorney of Appella nt. 

ENnom~ED: 

Sen "icr- of the within grounds of appeal is ac-
knowledged this 1-ith <la~.,. of AugnRt, A. D. 1913. 

RUDOLPH SCHROEDER , 
Attorney of Plain tiff. 

Filed Clerk's Office, Ang. 28, 1913, 10 :40 A. :M., 
HndRon County, ..... J. 

13219. 



New Jersey Court of Errors and Appeals 

CHARLES S. SHULTZ) et al., co-
pa rtners, trading as CHARLES 
S. SHULTZ & SoN (Claimants), 

Plain tiffs-Respondents, 

vs. 

On Appeal from 
Hudson County 
Circuit Court. 
Judgment on 

10 

KATE A. )lIAL) et als. (Owner), 
Def en dan t-A ppellan t, l\Iechanic's Lien 20 

and four similar cases by differ-
ent plaintiffs against the same 
defendant. 

Claim. 

BRIEF FOR KATE A. MIAL, ,DEFEND-
ANT-APPELLANT. 

I. 

Facts. 

On July twelfth, ..... Tineteen hundred and twelve, 
Kate A. Mial filed in the office of the Clerk of 
Hudson County, New Jersey, a building contract 
which is set out in full on page 21 of the printed 
caRe as Exhibit P-3. This contract had annexed 
to it and forming part of it certain specifications 

80 

40 
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which m·e set out in full 011 pages 26 to 32 in-
dusive of the printed case and constitute a part 
of said Exhibit P-3 . 1'he contract ,vas made be-
tween Sonntag Company, a f•oi-poration organizeu 
arnl doing business uncler the laws of the State of 
Xrw Je1·sey, designated as Contractor in the con-
trad, Kate A. :Mial designated as Owner in the 

10 <·onfract. ~\nd the ~ai(l Contractor ag1·erd to pro-
Yidc all the materia1s and perform all the work for 
thr e1·eetion and completion of a two-st01·y an<l cel-
lar motion picture theatre, storcR and hall hnHding 
at the northem,t corne1· of Washington and Rixth 
f.;t1·erts, known as Nmnhe1·s o01-603-G05 ·wasbing--
ron ~frcet, Hoboken, .i.T . . J., as shown on the draw-
iug-s and descl'ibed in the specifications preparr<l 
b~· F. Tl. Kornigi-! >rrgN·, A1·chitect, ,vhirh <lraw-
i11~1·R arnl sprcifications are identified by the signa-

20 tm·<>s of the parties tbrrrto and became thrreh~· a 
p:nt of this conti-act. See printed case, page 21, 
lines 30 to 40, and page 22, lines 1 to 8 inclusive. 
,vork was begun on tlw said building on the first 
day of Augu:-;t, .t Tinrtcen hundred and t ;n~lve and 
the plaintiffs-respomlents furnishe,1 matrrials o-r 
thr mnmmt and kind and at the prices Ret out on 
page 5 of the pl'inted case, from pages 5 to 7 in-
<'lnsiYc. Somitag Company, the Builder and Con-
tractor, l.ecame in~olvent and was nnahle to finish 

30 the building. The plaintiffs-respondents filed a 
liPn claim ·which is set out on page 36 of the print-
c<l case as Exhibit P-4. On the eighth dny of ,Jan-
uary, ..... Tineteen hundrrd and thfrtern immmon~ 
was isRued with complaint annexed; the defend-
ant-appellant filed an answer; the cause was tried 
on the twenty-fifth day of April, ..... Tinrteen hnn-
drrd and thirtrcn hefore the Hudson County Cir-
cuit Court and a .Tnry and the .Tnry by direction 
of the Trial Jndgr, Honorable ·wmiam II. Speer, 

40 



3 

found a verdict in favor of the plaintiffs-respon-
dents for One thousand eight hundred and sixty 
dollars and fifty-six cents. The costs of the suit 
we1·e afterwards taxed at Sixty-three dollars and 
fifty-four cents and judgment in favor of the plain-
tiffs-respondents was entered against Sonntag 
Company generally for One thousand nine hun-
dre d and twenty-four dollars and ten cents and 10 
Rpecially against the lands described in the said 
lien claim for said last mentioned sum. The de-
fenda nt -appellant has appealed to this Court. On 
motion of the plaintiffs-respondents to dismiss the 
appea l made in this carn;;:e on December third, 
Nineteen hundred and thirteen, it was stipulated 
in open Court that the facts stated in the charge 
of Jud ge Speer, pages 16 to 21 inclusive, of the 
p1-inted case to the Jury should be taken as true, 
mid t hat the four similar cm;es by different plain- 20 
tiffa against tlw same drfendant should be decided 
in the same manner as this case. 

II. 

Argument. 

The fkst ground of appeal is set out on page 3 
of the ptinted case and reads as follows: 

''1. The contract together with the specifi-
cations accompanying the same were filed in 
the office of the Clerk of the County in which 
the building liened is situate before the work 
was done or materials furnished for which 
the liPn was filed, and the said building and 
the lands whereon it stands are liable to the 
Contractor alone for whatever work was done 
or materials furnished in pursuance of said 
contract." 

30 

40 
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First P o int. 

If the contract or a duplicate thereof, together 
with the specifications accompanying the same, or 
a copy or copies thereof be filed in the office of the 
Clerk of the County in which the building is sit-
uate Lefore any work is done 01· materials furnished, 

10 the building and the land whereon it stands can-
not be liened except l.y the Contractor alone. See 
Section 2 of "An Act to secure to )Iechanics and 
others payment for their labor and materials in 
erecting any building ( ReYision of 1898) ,'' as 
amended by Chapte1· 271 of the Laws of 1910. See 
P. L., 1910, ·pages 4 72 and 473. Note the peculia1' 
phraseology in the amended section "together with 
the specifications accompanying the same." The 
contract, Exhibit P-3, page 21 of the printed case, 

20 was filed July twelfth, Nineteen hundred and 
twelve, in the office of the Clerk of Hudson County, 
New Jersey. See printed case, page 35, lines 20 
to 30. There was a set of spPcifications accom-
panying the same and fikd together with it in the 
office of said Clrrk. See printPd casP, pap;Ps 26 to 
32 inclrn;;ive and signed by Sonntag Company, 
with its corpol'ate Real and also by Kate ~\. )Iial, 
the supposed O\Yller. 1Yas this such a complinm•r 
,Yith amendrd Sc,ction 2 of the ~fechanics' Lien Law 

BO that it made thP huHding immune from al1 Ji.pnf:! 
except that of the Contractor? HPre was a hnflil-
ing erectr-d in whole h:v contract in writing. TlH' 
contract togetlH•1· with the specifications accom-
panying tlw same was filed in the office of thr 
Ck•rk of the r,ounty in whirh said bnil<linp: iR 
situate, hrfo1•e any work was done or rnat"1·fa.1~ 
fnrni~hed to or for said building. It Reerns tn hr 
a lit ral rorn liance with thP 1·eqni1·c,ment~ nf t1 • 
Rtat 1te. Ro fat as concernR the own<>r of thr- land: 

4:0 and hui1din~, this Rtatnte is a Prn:i.l Stat11tr an<l 



according to the established rules of construction 
renal Statutes must be construed strictly and con-
fined to the legitimate import of the terms used 
therein. If an act of the Legislature is clearly and 
unequivocally expressed, it is neither void in its 
dfrect or collateral consequences, however absurd 
and unreasonable they may appear. v\1here the 
signification of a Statute is manifest, no authority 10 
less than that of the Legislature can restrain its 
operation. The learned Trial Judge erred in re-
fusing to g1·ant a non-suit on motion of defend-
ant's counsel, see printed case, page 15, lines 25 
to 30 inclusive. 

The judgment of the Hudson County Circuit 
Court should he reversed and judgment in favor 
of the defendant-appellant should be given by this 
nonrt. 

III. 

Second Ground of Appeal. 

( ~ee Printed Case, page 3.) 

"2. The contract provides that the Con-
ti-acto1· shall and will provide all the material 

20 

and perform all the work for the erection and 
completion of the building and in such case it 30 
is not necessary to file the specifications, but 
the filing of the contract will be sufficient to 
protect the building anu lands from liens by 
all persons excepting the Contractor, notwith-
standing the language of Section 2 of the Me-
chanics' Lien Law." 

In the case of Campbell, Morrell & Co. vs. Le-
hocky, 83 N. J. L., 505, this Court construed the 

40 
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6 

third section of the Mechanics' Lien Law, P. L., 
1898, page 538. The second section of the ~Iechan-
ics' Lien Law was amended in 1895, P. L., page 
313, by inserting the words "together with the 
specifications accompanying the same." In giYing 
the opinion of the Court in Campbell, Morrell & 
Co. vs. Lehocky, Justice Trenchard says: 

"Construing this section as it stood prior 
to the amendment of 1895, our Courts held 
that when the conti·act covered all the work 
to be done and all the material to be furnished, 
it ·was not necessary to file the plans and speci-
fications." 

Ayres YS. Reve1·e, 1 Dutcher, 47 4. 
Babbit vs. Condon, 3 ib., 15-i. 

20 Budd vs. Lucky, 4 ib., 484. 
Pimlott vs. Hall, 26 Vr., 192. 
LaFoucherie vs. Knutzen, 2-! ib., 23J. 
Freedman vs. Sandlrnop, 8 Dick. Ch. Rep., 

243. 

In the case ef Babbitt vs. Condon, 3 Dutcher , 
154, the contract being to do all the work and fm-
nish all the material, Chief Justice Henry W. 
Green declared that the specifications formed no 

30 essential part of the contract and were not re-
quired to be filed. 

40 

In a concurrent opinion Justice Haines said: 

"Where all the labor and all the material s 
are to be done and furnished by the builde1·, 
then the contract alone will give the notite 
required by the Statute and that alone is suf-
ficient to be filed, and although the conti-nd 
may refer to the specifications and declare 
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them to Le a part of it, yet for the purpose 
of such notice it is not an essential part nor 
necessa1·y to be filed with it. If placed on file 
it could give no further notice than is given 
by the contract itself. In this case the con-
tract refers to the specifications for the de-
scription of the work to be done and the ma• 
te1fals to be found; but the builder was to 10 
perform all the work in the best and most 
wo1·kmaulike manner and to supply all the 
materials of the best quality of their several 
kinds. There was no allegation of any extra 
work for which the materials in question were 
found. On the eonfrai-y, by tlw· proof it ap 
peared that all were furnished for the build-
ing erected pursuant to the contract. As to 
such, the plaintiff had the statutory notice 
that the builder was to find all and that no 20 
othe1· lien than that of the builder could be 
placed upon the building or land. The plea 
that the house and land described in the lien 
we-re not liable to the plaintiff's claim wa,s 
fnlly sus_taincd by the proof of such filing of 
the contract; and this also was a sufficient 
1·eason why the plaintiff was not entitled to a 
verdict." I !,£.,.. 

'fbe counsel who argued this cause were men of 
high standing in thefr profession, being F. T. Fre-
linghuysen for defendant and J. P. Bradley for 
plaintiff. .i: T otwithstanding the arnendments that 
have lwen ma(le to the :\lechanics' Lien Law since 
the dedsiou of BalJbitt vs. Condon, the reasoning 
of that case is as sound and as good to-day as it 
was i11 1858, and is just as applicable to the lan-
guage of Section 2 of the present Statute as it 
was io the language of the Statute of 1858. 

80 

40 
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Campbell, Morrell & Co. vs. Lehocky only ap-
plies to Section 3 of the present l\Iechanics' Lien 
Law, so that Section 2 is yet open to construction. 

The contract ( see pl'intetl case, page 21, line 31) 
reads: 

"The Contractor shall and will provide all 
10 the materials and perform all the wo1·k for th (! 

erection and completion of a two-Rtory and 
cellar motion picture theatre, stores and hall 
building at the northeast corner of Washing -
ton and Sixth Streets, known as Nos. 601-603-
603 ·washington Street, Hoboken, N. J., a~ 
shown on the drawings and described in the 
specifications prepared by F. H. Koenig"hr1 ·g-
er, Architect, which drawings and speeifi ca-
tions are identified by the signatures of the 

20 parties hereto and become hereby a part of 
this contract." 

No claim for extra work was made in any of 
the complaints filed by the various plaintiffs in 
these suits. The plaintiffs-respondents had th e 
statutory notice that the builder was to find all 
and do all and that no other lien than that of the 
builder could be placed upon the builtling · 01· la111l. 
If there was not a sufficient filing of the specifica-

30 tions to comply literally with the requirements of 
the second section of the )Iechanics' Lien Law, tllen 
the rational and logical decision in this case i~ 
that such a filing is not essential and it is not 
necessary that such specifications be filed with the 
contract, because if placed on file it could give no 
further notice than is given by the contract itself, 
therefore the judgment of the Circuit Court should 
be reversed and judgment in favor of the defend-
ant-appellant should be ordered ente1·ed. 

40 
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IV . 

The Third Ground of Appeal 

is that the interest of the defendant, Kate A. Mia], 
in the lands liened is not lienable. 

Henry H. Hankins, deceased, died seized of the 
lands upon whieh the building in question was 10 
erected. By the fourth paragraph of his will hr, 
gave and bequeathed the income of his estate, real 
and personal, unto his wife, Isabel Hankins, for 
and during the time of her natural life. She after-
wanls married George W. Chandler, who has since 
died and she is now called Isabel Chandler. Henry 
II. Ilankins by the fifth paragraph of his will said: 

"After the death of my ,vife, Isabel Han-
kins, I give, devise and bequeath unto my 20 
nieec, Kate A. Ebbetts, and to her heirs amt 
as~igns foi·ever all the rest, 1·esidue and re-
mairnle1· of my estate, real and personal." 

'l'hi~ include<l the lauds in question. Kate A. 
ElJbetts afteY\Yards manied Doctor Mial, and is 
now known as l\frs. Kate A. Mial ( see printeu 
case, page 39, lines 25 to 40 inclusive, and page 
40, lines 1 to 12 inclusive). U1·s. Chandler after-
war·ds made an agreement with l\Irs. l\lial, of which 80 
the fifth parag1·aph only concerns this case. It hi 
found in pl'inted case, page 40, lines 15 to 40. The 
<1nestions for the Court to reRolve a1·e: 

( 1) Can 1frs. Chandle1·, the window and heiwti-
ciai·y of he1· deceased husband under his will, 
make an ag1·eement with Mrs. liial which dest1·oys 
the will of the testator, during the lifetime of ~[rs. 
Hankins? 

40 



10 

(2) Can the materialman fasten a )Jechanic's 
Lien 011 the land which :\[rs l\fial holds under such 
an agreement and dep1·iv~~ )frs. Hankins of the 
provision which her deceased husband made for 
her by his will? 

In Corcoran vs. Jones, 12 N. J. L. J., 38, Justice 
8cudder, at Circuit, held that a com·t of law in a, 

10 suit on a lien claim cannot take cognizance of an 
equitable estate such as the right of a tenant to 
exe1·cise an option of purchase on the expiration 
of his tenancy. 

In Dalrymple vs. Ramsey, 18 Stew., 494, V. C. 
Yan Fleet, with excellent l'easoniug-, held that the 
Statute does not extend to equitable, but only to 
legal estates and that a claim could not be en-
forcefl as a lien against the estate of the he11r1ir•i· 
ary under a resulting trustee who was in posses-

20 sion of the land and caused the buildings to Le 
erected thereon. 

A lease or conti·act to convey the lands does not 
constitute the requisite written consent of the own-
er to subject his interest in the land to the lien. 

Cm·rier vs. Cummings, 13 Stew., 145. 
Dahymple vs. Ramsey, 18 Stew., 496. 
Dey vs. Daris, 18 N. J. L. J., 301. 

30 Is Isabel Chandler trustee under said will? If 

40 

so, can she divest herself of the trust? If she is 
not trustee, who holds the legal estate during her 
lifetime, )Irs. Kate A. :Mial being the owner of 
the vested estate in 1·emainder? Is rn:rt this title 
in the same condition as the title to the propetty 
in Babbitt Ys. Condon, 3 Dutcher, 154? If so, 
should not jud.gment be reversed and judgment in 
favor of the defendant-appellant be ordered. ente1·-
ed? nfrs. Chandle1· has not been mad.e a party to 
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tlw snit. If 8he is a trustee and cannot divest 
hers elf of the trnsteeship it prevents the lien from 
ope1·ation. )fr~. :\lial's estate in remainder will 
1·cmain as it is until the death of Mrs. Chandler. 

Respectfully submitted, 

SAl\lUEL A. BESSO~, 10 
Attorney for Defendant-Appellant, 

Kate A. "Mial. 

20 

30 

40 





New Jersey 
Court of Errors and Appeals 

HARLES S. SHULTZ, et al., co-
partners trading as Charles 
S. Shultz & Son, · 

Plain tiffs-Respondents, 
vs. 

KATE A. MrAL, et als., owner, 
Defendant-Appellant, 

And four similar cases by dif-
fer ent plaintiffs against the 
same defendant. 

On Appeal from 
Hudson County 
Circuit Court. 

Judgment cm Me-
chanics' lien 
claim. 

BRIEF FOR RESPONDENTS, 
CHARLES S. SHULTZ, ET AL. 

On application made by the re pondents before 
thi Court on December 3, 1913, to dismiss the 
appea l, the following stipu lations, embodied in 
an order, were made in open Court, and we were 
a~ked to call attention to the fact in this brief. 

STIPULATION I. That the appellant will not 
urge any ground of appeal other than her second 
ground, 
to wit, that 

"the contract provides that the contrac-
tor shall and will provide all the material, 
and perform all the work for the erection 
and completion of the building and in such 
rase it is not necessary to file the specifica-
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tions, but th e filing of the contra ct will be 
sufficient to prot ect the building and lands 
from liens by all p ersons except the con-
t rnctor, llOtUiithstanding the language of 
S ection 2 of the mechanic's lien Zale." 

STIPULATION II . The facts contained in the 
judge's charge as printed in the state of the case 
are true. 

STIPULATION III . If the state of the case in 
our judgment fails to set forth any necessary facts 
or sets forth any facts improperly, we have leave 
to supply or correct such facts in this brief. 

In spite of the stipulation and ord er, appel-
lant's brief contains points on all of her three 
grounds of appeal. 

We submit that the Court should 
consider the second ground o f appeal 
o nly . 

The Facts 

The facts are tated with sufficient certainty 
and correctness in the Judge's charge and in the 
appellant's brief, except as to the filing of the 
specifications. The very essence of the whole 
matter is omitted in failing to state that there 
were specifications, accompanying th e contract 
and'' addenda,'' and that these specification s ·were 
not filed. 

The ''addenda'' printed as a part of th e c-ontract 
( case page 26), are in effect alteration of the 
specifications, and not alterations of the contract; 
and are of value only when read in connection 
·with the specifications, but are of no valu e what-
ever when read in connection with the contract . 

The simple recital of these facts is a sufficient 
an . wer to the appellant's fir t ground of appeal. 
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The Law 

The appellant' 'Ole ground of appeal (nrn1er 
the tipulation and order of the Court) is her 
second ground, to wit, that since the contractor 
was to do all the work, the building and land 
rould not be liened upon by any person other than 
t he contractor even though the specifications were 
not filed. 

'I'lw Statute r eads as follow s : 
'' 2. Whenever any building shall be 

erected in whole or in part by contract in 
writing, such building and the land whereon 
it stands shall be liable to the contractor 
alone for work done or materials furnished 
in pursuance of such contract; provided, 
said contract, or a duplicate thereof, to-
gether with the specifications accompany-
ing the same, or a copy or copies thereof, 
be filed in the office of the clerk of the 
county in which such building is situate be-
fore such work done or materials furnished; 
provided further, that it shall not be neces-
sary to file the plans for such building in 
said clerk's office, whether such plans are 
r~ferred to in said contract or not" (P. L., 
1910, p. 473). 

· "\Y C' ha d supposed that no one, in view of the 
plain req uirements of this section for the filing 
of the spec ific~tions, would have the temerity to 
ar gue th at th e filing could ever be dispensed 
with. 

But the appellant calls attention to the fact 
tbat in the evolution of this section of th e law, a 
rule aro e by which the filing might som etimes 
he dispens ed ,vith, and argue s, first, that sh e 
comes wit hin this old rule and, secondly, that the 
present act ha s not changed the old rul e. 

It there for e seem s proper to trace th e hi story 
of the . econd ection. 
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HISTORY OF THE LEGISLATION 

At the trial below the history of Sectio n 2 of 
the Act was thoroughly discussed, and it is a 
pity that this argument was not printed in the 
''Case,'' for it would have made unneces sary it 
inclusion in the brief. 

In 187 4, Section 2 of the Act read as follows: 
"WHEN ANY BUILDING SHALL BE ERECTED 

IN WHOLE OR IN PART BY CONTRACT IN WRIT-

ING, SUCH BUILDING AND THE LAND WHEREOX 

IT STANDS SHALL BE LIABLE TO THE CONTRAC-

TOR ALONE FOR WORK DONE OR MATERI ALS F"GR-

NISHED IN PURSUANCE OF SUCH CONTRACT, 

PROVIDED, SAID CONTRACT, OR A DUPLICATE 

THEREOF BE FILED, &c. '' 
(Revision §2.) 
This Section 2 of the Revision omitt ed expre. , 

reference to the specifications, and th e statute 
continued in the same form until its amendment 
in 1895. 

The following cases were decided under this 
ection of the Revision: 

Ayres vs. Revere, 1 Dutch., 47 4. 
Babbitt vs . Condon, 3 Dutch., 154. 
Budd vs. Lucky, 4 Dutch., 484. 
Hill vs. Carlisle, 14 N. J. L. J., 114. 
Neill vs. Watson, 15 N. J. L. J., 138. 
Pimlott vs. Hall, 26 Vroom, 192. 
Freedman vs. Sandknop, 8 Dick., 243. 
LaFoucherie vs. Knutzen, 2~) Vroon1

• 

234. 
Thereupon the section in question was amended 

to read as follows 
''WHEN ever ANY BUILDIN G SHALL BE 

ERECTED IN WHOLE OR IN PART BY CONTRAC1: 

IN WRITING, SUCH BUILDING AND THE LA~TD 

WHEREON IT STANDS SHALL BE LIABLE TO THE 
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CONTRACTOR ALONE FOR WORK DONE OR MA-

TERIALS FURNISHED IN PUR8UANCE OF SUCH 

CONTRACT; PROVIDED, SAID CONTRACT, OR A 

DUPLICATE THEREOF, together with the 
specifications accompanying the same, or 
a copy or copies thereof, BE FILED, &c. '' 

P. L. 1895, p. 313. 
(The italics indicate the additions to the Stat-

ute of 187 4.) 
The following cases followed the Amendment 

of 189fi: 
Murphy Co. vs. Nicholas, 37 Vroom, 

414. 
English vs. Warren, 20 Dick., 30. 
Campbell-Morrell Co. vs. Lehocky, 54 

Vroom, 505. 

Then came the Amendment of 1910, already 
quoted, which changed the section by adding a 
provison dispensing with the filing of plan3 . 

Under th€ statute as it was in 1874, the ques-
tion arose whether the specifications must always 
be filed. 

In Ayres vs. Revere, the contract by its terms 
expressly made the specifications a part of it ( as 
in the case at bar) but the contract provided that 
the builder was to do only a part of the work 
called for by the specifications. On this state of 
facts it was held that the specifications should 
have been filed. Chief Justice Green remarked 
that 

' ' one design of requiring the contract t·o 
be filed must have been to apprise all me-
chanics and materialmen to what extent 
the building was exempt from liens a l!Cl 
how far they must look to the responsibil-
ity of the builder alone for remuneration.'' 
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In Babbitt 'VS. Condon, the contract was to 
do all the work and furnish all the material s, and 
it was held that the specifications need not be 
filed. The case was virtually decided upon other 
grounds, however, making it unnecessary to de-
cide this question. It appears from the opinion 
of Haines, J ., that while the contract re-
ferred to the specifications it did not constitute 
them a part of itself. 

Judge Haines, in B1,dd vs . Lucky, again laid 
<lown the principles established by Ayres vs. 
Revere, and by Babbitt vs. Condon, and held that 
where the contract was to do all the work and fur -
nish all the materials the specifications need not 
be filed, upon the theory (in effect) that the only 
purpose of this Section was the purpose referred 
to lby Green, C. J., in Ayres vs. Revere as "one 
design.'' It does not appear whether the contract 
expressly provided that the specifications should 
be a part of itself. 

In Hill vs. Carlisle, Van Fleet, Y. C., adopting 
the s·ame reasoning found in the former cases, 
holds that where a contract was to do so much of 
the work only as the specifications called for, the 
latter must be filed. Here also it does not appear 
whether the contract made the specifications e~·~ 
pressly a part of itself. 

In N eiJll vs. Watson, Mr. Frederick Adams as 
master intimated that even where the contract 
made the specifications a part of it they need not 
be filed where the contract was to do the whole 
work. Depue, J. in sustaining the master did not 
give any attention to this point but decided tli~ 
case on another ground. The facts do not . how 
whether the specification were made a part of the 
contract in this case or whether that part of tne 
master's decision was obiter. 

Pimlott vs. Hall (by Dixon, J), following the 
precedents, stated tbe rule to be: 
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"That if the contract between the owner 
and contractor, without the specifications, 
will inform the ma terialman, knovving the 
u e to be l'nade of his materials, that they 
are materials which the contractor must 
furnish pur uant to his contr ,act, then the 
filing of the contract, without the specifica-
tions, will exclude any lien jn favor of the 
materialman; but that if the contract 
makes it necessary to refer to the specifi-
cations in order to obtain this information, 
then the specifications also must be filed 
to bar his lien. '' 

And the same rule is adopted in Freedman vs. 
Sandkno p (McGill, Ch.), and LaFoudierie vs. 
Knutzen, (Gummere, J.). 

At thi point comes the amendment of 1895. 
In view of the decisions under the Act of 187 4, 
it eem impossible to read into the amendment 
any other legislative intent than that the specifi-
eations must in every case be filed. What cou]d 
the legi lature have intended, otherwise, knowing 
the rule of the construction adopted by the Courts 
for the old section f 

The requirements of the Section as amended 
in 1 95, were fir t carefully considered by Collins, 
J., in the ca e of Murphy-Hardy Lumber Com-
zmny vs . Nicholas. 

He lays down this rule of construction: 
'' The normal effect of this legislation 

(i. e. the mechanic's lien act) is to subject 
lands upon which a building is erected, by 
authority of the owner, to a ljen in favor of 
anyone who furnishes labor or materhal 
therefor. To limit this effect, strict com-
pliance with the proviso of the second sec-
tion of the act i essential.'' 
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He strongly ,suggests that the old rule adopt ed 
first in Budd vs . Lucky had been an exampl e of 
judicial legislation rather than of rational inter-
11retation, and that the specific,ations could never 
have been dispensed with when the contrart ex-
pressly made them a part of it. The amendm ent 
is said to evince a legislati-ve intent ;hat the docu-
ment filed should show a complete contract , hr 
which it is evidently meant that the document filed 
hould show a contract not sufficient mer ely to 

satisfy the old rule by ,apprising the material man 
how far the building and land might be made suh-
ject to his lien, but sufficient also to exhibit all the 
details necessary to estimate whether the contract 
price be sufficient to cover the work. 

Following this case came the case of English 
vs. Warren, in which it was held that the amend-
ment of 1895 required the filing of the specifica-
tions in all cases. Pitney, V. C., remarked con-
cerning the requirement for filing specificati ons: 

'' This proviso for filing the specihc1:t-
tions found its way into our system of leg-
islation by the act of March 14th, 1895 (P. 
L., 1895, p. 313) and was intended to clear 
up the confusion in the law arising out of 
the old ,statute, which did not expressly in-
clude the specifications * * * 

"Probably the immediat e occasion of the 
amendment was the opinion of this Court 
in Freedman vs. Sandknop, 8 Dick., 243. Be 
that as it may, I am clearly of the opinion 
that the statute is peremptory and that the 
failure to file the specifications left the 

. land and building subject to the filing of 
lien claims * * * '' 

Finally, in Canipbell, Morrell ct Co. vs . L ehocky, 
(54 Vr., 505, 507), this Court, speaking thr ough 
Mr. Justice Trenchard, said in part (p. 507): 

'' The sole office of the amendm ent of 
1895 was to add the words 'together with 
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the specifications accompanying the same.' 
'' Construing this section as it stood 

prior to the amendment of 1895, our Courts 
held that when the contract covered all the 
work to be done and all the materi&l to be 
furnished it was not necessary to file the 
plans and specifications ( cases cited). 

'' The doubtful ,soundness of this con-
struction of the statute seems more than 
once to have been intimated, but since the 
decision of Ayres vs. Revere it was always 
followed a being settled law. The doubt 
suggested in judicial opinions, however, 
doubtless led the Legislature in 1895 to 
change the provision with relation to the 
filing of the contract by addjng the word-, 
' together with the specifications accom-
panying the same.' When the Legislature 
at the time of the amendment of 1895, with 
knowledge that the scope of the provision 
relating to filing was considered doubtful 
by the Courts, added only the word 'speci-
fications,' it seems plain that they intenderl 
to require that only the contract with the 
specifications should be filed and not the 
plans.'' 

We can not understand the ,argument that the 
amendment of 1895 does not mean what it clearly 
says. If, before the amendment of 1895, it was 
considered to be judicial legislation for the Court 
ever to dispense with the filing of the specifica-
tions, although the statute said nothing expressly 
about it how much more would it be judicial 
legislation for the Court to read out of the act, 
conditions expressly contained in it 1 

The appellant contends that the amendment 
only adopts the case law which existed prior 



thereto and does not in any way alter the rul e of 
construction so established. But that rule of con-
struction wa that in some case the specificati on,., 
should be filed and in other cases need not he filed, 
while the amendment provides for filing in all 
cases. What criterion of statutory construct ion 
can be itwoked upon which to found the contenti on 
that the Legislature in 1895, knowing the rul e of 
construction which the Courts had adopted for the 
old section, by an amendment providing for the 
filing in all cases of the specifications, ther eby 
evinced an intent to dispense with that filing in 
some cases? 

However mistaken the old rule may have been, 
it was a rule adopted by the Courts for the con-
,struction of a statute otherwise not clear; a state- . 
ment of legislative intent not appearing in the 
act itself; now that the amendment make s clear 
both the provision and the intent, the raison 
d'etre for the old rule of construction no longer 
exists. 

We therefore answer appellant's contentio n as 
follows: 

POINT I 

The contract having expressly by its terms 
included the specifications as a part of itself, 
the filing of the specifications can not, and 
never could, be dispensed with. 

(As authority see cases alread~· ritell.) 
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POINT II 

The appellant is held to a strict compli-
anc e with the provision relating to filing. 

Murphy-Hardy Lumber Co. vs. Nicho-
las, supra. 

English vs. \Varr en, supra . 

POINT III 

Sect ion 2 of the Mechanic's Lien Act, as 
amen ded in 1910, requires the filing of the 
specific ations in all cases. 

Engli h vs. \Varren, supra. 
Campbell-Morrell Co. vs. Lehocky, su-

pra. 

'POINT IV 

It is necessary to construe the section 
strictly- against the owner, in favor of the 
material man, because it is not optional with 
the ma terialman to serve a stop notice under Section 3. 

Summerman vs. Knowles, 4 Vroom, 
202. 

Carlisle vs. Knapp, 22 Vroom, 329. 
Frank vs. Freeholders, 10 Vroom, 34 7. 
Beckhard vs. Rudolph, 2 Rob., 740. 
Weaver v . Atlantic Roofing Co., 12 

Dick., 547. 
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Mei ab, etc., Co. vs. Paterson, etc., Co., 
1 Buch., 133. 

rrhe materialman mu t either file a lien or 
serve ,a notice. He can not do both. If the con-
tract, or specifications, are not filed, ( or are not 
properly filed), he can not give the stop notice. 

Id. 
Therefore, any construction of Section 2 which 

does not require a strict compliance therewith by 
the owner, renders the position of the mat erial 
man uncertain and dangerous in the extreme. 

But the materialmen and workmen are th e Yery 
class for whose benefit and protection the Me-
chanics' Lien law wa s passed. If, therefore, any 
uncertainty be permitted to exist concerning the 
construction of the section in question, such as to 
render doubtful the correct ·procedure to be fol-
lowed by the materialmen and workmen, and to 
cast upon them the burden of choosing, at th eir 
peril, the procedure to be followed in ·any case of 
doubt, the very object of the statute would be de-
feated. The materialmen and workmen would no 
longer be the favored class. Their right s would 
be jeopardized or defeated in the intere st of the 
owner. 

8hould the Court desire to consider the app el-
lant's first and third grounds of appeal, we an-
swer: 

I. THE SPECIFICATIONS WERE NoT FILED. 

Both the contract and the ''addenda'' ref er to 
'' specjfications '' as something outside of them-
selve,s, i. e., another paper or document. The con-
tract refers to such "specifications" in Secs. 1, 2, 
6 and 9. The "addenda" refer to "specificati ons" 
in Secs. 1, 2, 3, 4-, 5, 6, 8, 10, 14, 15, 18, 20, 23, 26, 



'27, 34 and 38. Admittedly the only papers on file 
in the Clerk's office are the contract and the '' ad-
denda.'' 

III. THE APPELLANT HAS AN ESTATE SUFFICIENT 
To SUPPORT THE LIEN. 

She is in possession. She has by the will a vested 
estate in remainder. By the contract she also has 
the life estate. She is the only person exercising 
rights of posse sion. If she has not a full estate 
in fee simple absolute in the land, it is at any rate 
an estate in fee simple, part of which ( the life 
estate) is subject to be defeated by failure to pay 
an annuity. 

This is a sufficient estate to support the lien. 
l~ven the vested remainder alone is sufficient. 

Clark vs. Butler, 5 Stew., 664. 
Mackintosh vs. Thurston, 10 C. E. Gr., 

242. 
Coddington vs. Beebe, 2 Vr., 477. 
Leaver vs. Kilmer, 59 Atl. Rep., 643. 
Atkinson vs. Shields Co., 72 Atl. Rep., 

81. 
Babbitt vs. Condon, 3 Dutch, 154. 
Stewart Co. vs. Trenton R. R. Co., 4:Z 

Vr., 568. 
Scott vs. Reeve, 10 N. J. L. J., 12. 
Corcoran vs. Jones, 12 N. J. L. J., 38. 
Dalrymple vs. Ramsey, 18 Stew., 494. 
Currier vs. Cummings, 13 Stew., 145. 
National Bank vs. Sprague, 5 C. E. Gr , 

13. 

Dougal Herr, 
Of Counsel. 

Respectfully submitted, 
SMITH, MABON & Hl£Hlt, 

Attorneys of Respondents. 
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New Jersey Court of Errors and Appeals 10 

CHARLES S. Srn LTZ) et al., co-
pa1·tners frnding as f1H.\RLES S. 
RHrurz & RON (claimants), 

Plain tiffR-Respondents, 

vs. 

K.\.TE A. ~IIA.L) t't als. ( own Pr) , 
Defendant-Appellant. 

On Appeal. 

STATEMENT OF THE CASE. 

Notice of Appeal. 

To 
S:MITH 1 M.\.BON & HERR) Esqs., 

Attorneys of Plaintiffs, 

Take notice that the defendant, Kate A. Mial, 
owner, appeals to the Court of Errors and AppPalR 
from the whole of the Judgment entered in this 
rause. 

SAMUEL A. BESSON, 
Attorney for Appellant. 

20 

30 

40 
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Grounds of . 1 JJ peal. 

State of ~ew Jersey, } . ss .. 
County of Hudson, 

Clifford Stephenson, being duly swom arco1·ding: 
to law on his oath, deposes and says: 

That he served the within notice on Smi th, 
10 Mabon & Herr on the 12th day of ,July, 1!)13, by 

leaving a tmr copy therrof at their office with :m:,.,~ 
Cytron, the tenographrr. 

20 

-10 

( ~igned) CLIFFORD S'J.1EPHEXROX. 

Subsci-ibe<l. and sworn to before me 
this 12th day of .July, A. D. 1913. 

( ~igne<l..) HARLAX BE~:.;ox) 

)laster in Chance1 ·y of X cw Jersey. 

Grounds of Appeal. 

::\l"E"W' JERSEY CO"GRT OF ERRORS A~~D 
APPEALS. 

Cr-um.Es S. SffCLTZ and \VA u11m 
C. RI-H'L 'rZ) (·o-pa1·til('1·s trading 
a:-; CHARLE~ S. RHrurz & So:-: 
( dnimants), 

Plaintiff:-;, 

vs. 

SoxXTAG Cm1rAXY) a corporation 
(builder) , K.\ !l'E A. l\lIAL 

(owner), and ROBERT D. FOOTE 

(mortgagee), 
DPfendant~. 

.\ction at Lnw. 

On Mechani<-s 
Lien Claim . 
Ground s of 
Appeal. 

The appellant, Kate A. )IiaL states the follmr-
inp; grounds of appral: 



•) 
V 

Gro11nd8 of . I J)JJcal. 

1. The contract together ""ith the SpBcifications 
accompanying the same were filed in tlir office of 
the Clerk of the County in which the bnilding lien 
is .situate hefor<:> the work was don<:>· or matrrials 
furnished for which the lien was filed, and the said 
building and the lands whe1·0on it stands are liab]P 
to the contractor alone for whatevrr w01·k was done 
or rnatrria1s fm·nislwd in r1irsunnrr of ~.uch con-
tract. 

2. The contrad p1·ovides that tlir conti-actor shall 
nnd will provide all the matel'ials and perform all 
the wmk for the eredion and completion of the 
building and in such case it is not necessary to file 
the speeifications, lmt the filing· of th<:> contract will 
he sufficient to prot<:>ct the building and lands from 
liens by all pe1·sons except the contractor, notwith-
standing the language of Section 2 of the )Iechan-
ics' Jjcn Law. 

3. The interest of the defendant Kate A. i\lial in 
thP lands lirnrd -is not lienahle. 

Filed Jn1~· 13th, 1913. 

SA)fCEL A. BESSO:X, 
A ttornry of Appellant, 

Kate A. 1Iial. 

JOHN F. CROSBY, 
Clerk. 

10 

30 

40 
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Judgment Record. 

ffcnso~ cor _..TTY c1Rcr1T corRT . 

CHARLES S. SHl1L'IZ and \Y.ALTEH 

C. SHULTZ, co-pa1·tncrs ti-ading 
a::-; CHARLES S. Sueurz & So., 
(claimants) , 

Plaintiffs, 

vs. 

SONNTAG COMPAXY) a corporation 
( buil<ler) , K.\..TE A. l\IIAL 

(owner), and Ro1mRT D. l~OOTE 

( mOl'tgagee), 
Defendants. 

Judgm ent 
Re cord. 

The defendants in this cause were summo1wd to 
ans,ver unto the plaintiff 's herein in an acti on nt. 
law upon the following complaint: 

Plaintiffs , Charles S. Shultz and Walt e1· ('. 
Shultz, co-partne1·s t1·ading as ('hades R ~lrn1ti 
and Son, doing business in the C'ity of IIo hokPn 
County of Hndson and State of New .Je1·8c~·. ~ar 
that: 

1. Plaintiffs fnl'l1ished certain material s h ert•iu-
below ct forth for the erection and con8tl'n dion 
of a two-story reinforced COIHTcte and l>rkk build-
jug on the follm-ving dciscdhed lots and r nr tilagP, 
to wit: 

All - those lots of land situate in th e Cit~· of 
Hoboken, in the County of Hudson and Rtate of 
Xcw ,Jeniey, which are known on a map of Ilo hokPn 
rnadr- by Char]ei;;; Loss, <lnly filrd in tlw Ch•rk'~ of· 
fire of thr County of Bcrgpn, aR lotR nnm ll('r 01w 



.... 

.J 

Complaint. 

lnuuh ed. ·ixty-one ( HH). one hund.1·e<l sixty-two 
tlH :!) and one hundred and ~ixty-th1·ee (163) , be· 
gin ning · at a point in the nortlwaHtP1·ly corner of 
Wa Rhington and Sixth St1•ppti-;; 1·nn11ing then('e 
Hor tlw1·]y along i he easterly Ji11(' of \Vasllingt011 
~t 1·('Pt :.;en'nt.v-fiw• · ( 73) ferL more' 01· less; theneP 
c•a~tedy arnl J,arnllel with ~ixth ~t1·rPt one lum -
<11·p<l feet to an alley; thencp 80uthp1·ly along Rai<l 
a ll p~· se,Put;,-fiw ( 7~) fe0t, mol'e or lesR, to tlw 
1101·th e1·]y l iue of ~ixth Street; and th0n(·e westC'l'l~ · 
.do ng tlu~ 1101·the1·]y line of 'ixth ~t1·PC't one lrnn-
<11·e<l ( 100) frpt to place of hrgfoning. Being tlw 
:a rnr 1n·Pmii-;PR <·onn':vrd to lf pm•:v II. Hankins by 
J>atir n r e T. IIankin et alR. by <l0e-d dated )Iay 
:P ,·pnt0 t>11th, Pight0011 hnnd1rd and Rr,enty-Rix, and 
l'( <·m•df'd in IlndRon rount~ · R0p;iRt0r's office in 
Ho< k 2D7 of Deeds at :vage 417. 

~- 1.'he amount all(} kirnl of matel'ials Ro fm·-
11iNhc>d hy plniutifts, and thr pl'i<·Ps at \Yhil'h nrnl 
times whe11 tlw samf' we1·e fm·11iNlH•d ai·e as follows, 
1o wit : · 

.. \.ng. 1, To ~O hlJlH. Po1·t. 'emt. in uags ex 
<·at· del'd 

' ' 09 1 :2 hl>ls. do " 
" HO Ft. 81:2xl3 Fhw Lg (lpl'd 
'' :30 " 13x18 do '' ,, 
" 1 G " 4--13 do " 

1.45 
" 
.20 
.40 
.14 

24, " 1:50 hhls Po1·t. Cemt. in bngs ex eai· 1.;35 
~, . ,. 2~:>0 Rd. Bk. DPJ'(l l .10 
~.1, " 1:rno Lgt. Rd Bk IM'd (L10 

" 1 ;'}() hhlR P01·t CPmt iu lmg8 rx ca 1· 1.;3:3 
~n. " ~000 IT<l Hk J)pl'd R 10 
30, " 1000 do '' " 

10 l>hlR. Pal lll('l' L111e DC'l'(l 1.13 

116. 
100.78 

6. 
12. 

2.24 
202.50 

18.22 
9.15 

202.50 
24.30 
8.10 

11.50 

713.29 

10 
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Ooniplaint. 

Cr. 
By 893 Cernt bags at 7c. 62.51 
" ½ bbl. Port Cemt in 

bags at 1.35 .73 
63.24 (.50.0:-i 

10 Sept. 4, To 300 bbls. Poi-t Cemt in bags ex car 1.35 405. 
5. " 150 " do " " 202.50 

10, " 1500 Hd Ilk Dehl 8.10 12.15 
12, " 1500 do " " 12.15 
16, " 40 Ft. 7Ij~x7% Flue Lg. Del'd .12 4.80 
23, " 3000 Hd Bk " 8.10 24:.30 
30, " 6000 do " " 48.60 

Cr. 700.50 

20 By :'>06 Cemt. Bags at 7c., 2.:3.-1~ (;74.0 
Oct. 1, To H bbls. R. Lime Del'd 1.2:S 7.50 

" " 5750 Hd Bk. " 8.10 46.58 
2, " 3000 do " 8.10 2-1.30 
3, " 5750 do " " 46.57 

" " 6 bbls. R. Lime " 1.25 7.30 
4, " 3000 Hd Bk " 8.10 24.30 
5, " 1500 " " 12.15 

Forward 168.90 13~-!.1:.; 

:10 

40 



Oornplaint. 
-- - ----

Oct. 7, To 3000 Hd lik Del\l i:,.10 24.30 .. 2750 do 8.10 2~.28 
" 6 bbls. R. Lime ,, 1.25 7.50 

9, .. 3230 do ,. 8.10 lJ~.52 ,. " 14 do " 1.23 17.50 
10, ,. 8250 . do ,, 8.10 66. 3 
11, " 10:500 Hd Bk " " 85.03 10 
14, " 1300 do " " 12.15 
15, " 3000 do " " 24.30 
" " 50 Ft. 8;2xl3 Flue Lg. " .20 10. 
rn, " 10 bbls. R. Lime " 1.25 12.50 
17, " :5~30 Rd Bk " 8.10 42.52 
18, " 12000 do ,. " 97.20 
rn. " 1000 do " ).10 .. 10 hhh;. R Lime ,. 1.25 1~.30 
•1•) ., 10 hbls. R Lime " 1.25 12.50 _,_,, 

20 ,, ., 5000 Lath " -!.75 23.75 
" 9000 Hd Bk ,, 8.10 72.90 

23, ,. 10000 Lath " -!.75 27.50 
•) -- u, ., 22:>0 Hd Hk " 8.10 18.23 
2(i, ., 3000 do " " 24.30 
28, " 4uoo do " " 3H.45 
" " 14 bbls. R. Lime " 1.25 17.50 

~9, " moo Ild Bk " 8.10 12.15 
30, " 14 Ft. 13x18 Flnc Lg. " .40 5.60 

30 
925.03 

Cr. 
By 14 Empty Rh1s at 5c. .70 

" 931 Cemt>nt Bags at 7r. 65.17 
" 28 ft. 71/~x7% Flue Lg'. 

at 12c. 3.36 69.23 855.80 

2719.93 
~:~, rh(lc•l{, 371.80 

40 
1808.13 
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ffomplaint. 

3. There has been one paym ent made on arcouut 
thereof, being the sum of Th1·ee hundred Scyent.r-
one dolla1·s and Eighty cents ( $371.80) on the 
twenty-thii-d day of October, Ninete en lrnnd1·cd 
and twelvP, there m·e no other deduction s whi('h 
ought to be made therefrom. 

4. The balance justly due to the plaintiff th ere-
fo1·e is One thousand Eight Hund1·ed Eight Doll an; 
and Thirteen cents ( $1808.13), with int erest from 
the thirtieth day of October, Nineteen hundr ed arnl 
Twelve. 

5. All of said materials were furnished at th~ 
1·cquest of Sonntag Company ( "·hich is th e nam e of 
the person which contracted the said debt) between 
the ffrst day of August, Xineteen llundr ed and 
TwelYe, and the thirtieth day of October, ... "ineteen 
Hun(hed and TwelYc, which said. lm;t mrn tionetl 
<latc> is the date of the last mate1fals fumhdH •d for 
which said debt is due. 

6. Plaintiffs claim a lien upon the buildin g aud 
lands above desci-ibed, for the amount of sai<l d()ht. 
and interest as afmesaid, under and. by Yirtu e of au 
ACT of Legislature of the State of ..._Tew .Jei-sey <1ll· 

titled, "An Act to secm·e to 'mechanics and oth m·s 
payment for their labor and material' in e1·ecting 
any supplemental thereto.'' 

7. ·The name of the owner of sai<l land an(1 of the 
estate thc1·cin on which said lien is claimed is Kate 
A. )Iial. 

8. aid Hobert D. Foote is ma(lc' a pm·t~· <k· 
fondant becm1sc he ho1ds a mm-tgngc of re('or<1 a-



A.1181rer. 

gaim;t the property affected by the claim to enfoi·ce 
which this snit iR brought, which said mortgage 
wonl<l be cut off by a sale under said lien claim. 

9. Plaintiffs demand the said sum of One Thou-
sand Eight H nndred and Eight Dollars and Thh-
tern rents, with inte1·est tlw1·eon computed as afore-
said , and costs of suit. 

S)IITH, MADON & HERR, 
AttorneyR of Plai11tiffs. 

Filed-Cle1·k'R office, January 16, 1913, H nelson 
Connty, N. J. 

JOHN F. CROSBY, 
Clerk. 

Answer. 

rrhe defendant answers as follows: 
Kate A. Mial, one of the defendants in the above 

ent itl ed cause, of the City of l\Ion-istown, in the 
County of )Ionis, State of ~ew Jersey, says that: 

10 

20 

1. As to the statements in parag1·aphR one and 30 
1 wo ddendant has not any knowledge or informa-
tio n the1·eof suflfrient to form a belief. 

~- Defendant denies on information and helirf 
l),:ll':1g1·nph three. 

:1. I>efernlant denies the fom·th parngraµh ot' 
J dni utiffs (·omplaint. 

40 
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Judgm ,,cnt . 

.J.. As to the statements contained in pai· agTaphl-! 

five and six defendant has not any knowledg e there-
of snftkient to form a belief. 

5. Defendant denies that Kate A. Mial is the 
owne1· of said land, and does not lrnmv th e estatt~ 
of thP said Kate A. l\lial in said land. 

U. D 1fendant admits the eighth paragrap h on 
iuf01·maiion and belief. 

7. Defendant fmther says that the said plai11-
tiff ought not to have this action against her arnl 
:,ai<l lmDdings and lands, because she says t L.at 
ueiiJie1· said buildings nor said lands al'c liable 
to the ~.1id supposed debt. 

s. A. llESSO -T, 
Attorney of Defendant Kate A. :rnal. 

Filed-Clerk's office, January 30th, 1913, Rud ·ou 
Co11uty, N. J. 

tJOII.r' F. CROSB Y, 
C1t~l'k. 

Judgment. 

~rhif action was tried before J udgc ·'\"Yilliarn 1 L 
~pee1:, with a jury t it a Hudson Chrnit, 011 £\pril 
~j, H)13. 

~rhe c:au8c having been hcai·d and submitted to 
tlte J·un- they 1·ctnrn thefr verdict as follows: 'rhcy <,' L 

. ·,1:y they foul the defendant guilty as iu the 



11 

plaintiff's complaint is ehaq.?;ed upon it, and they 
<1R:--Pss the damages of the plaintiff on O<Tai-.io1t of 
1 lw p1·emiRP~ at the snm of One Thousaiid Eight 
Jl11nd1·ed arnl Rixty Doll,:11'8 an<l Fifty-~ix <'Pnts 
( !i;!i1.8G0.5G) and their costs which ai·r taxed at the 
~nm of Sixty-th1·ee Dollan; and Fift~·-fom· celltR 
( ~H:L3-1) making in the wholP tlw sum of Orw 
Thous and Xjne Hnn(hed and 'rwPnty-fom· Dollm·s 
arn1 ~ren rents ($1,924.10) . 

. Judgment ente1·cd this Ap1·il 2i'i, 1913. 

Attest : 
JOHN F. CROSBY, 

Clerk. 

WILLIA~l H. SPEER, 
Judge. 

Circuit Court's Return. 

The answer of "'illiam H. ~peer Esquire, Judge 
of the Cii-cuit Court, holden in and for the County 
_ur Hudso n and within named, the reconl and pro 

10 

20 

<·< ;•<liug8 of the plaint whe1·eof mention is within 30 
made with all things touching the same, I send 
to the Ju<lges of om· Court of Enors and Appeals 
<,f the last resort of all causes at Trenton, at the 
<lay and year within contained, in a certain 
:-whPdule to this appeal annexed as within I am 
l'.onmrnnded. 

WILLLUI H. SPEER, 
Judge. 

40 
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TC'stimony of 1Valtcr r. lrnlt -::, dircrt. 

Opening of Defendant's Counse l. 

)Ir. Bri--son opened for the de·fendan t in acconl-
mH'e with the reqnhemPnts of the .... Tew P rndi<-e 
Act as follows : 

!L) ")fr. Hen said he was btinging th e e suit· 
as I unde1·stand, to establish a lien claim and 
to obtain a judgment against th e buil de1·, the 
Sonntag Company and the own er, he call~ her 
Kate .... \... Mial. ..... Tow, "·e defend on th e ~TOmHl 
that the1·e was a contract filed ·which is .·ufli-
dent to proteet the p1·opc1·ty from m1y lie11 · 
and as to the ownership, we do not kn ow who 
i , the owner. All we can do is to pre. ·ent to 
the Court the 1·eeonls whith . how the Htatu: 

20 of the title and let the Court tlPdd • who i:-; 
the owner." 

10 

Plaintiffs' witn<:>Rs<'S tcstifiPd a,~ follows: 

( The inhoduetm·y unimpOl'tant matte1·s 
and matte1·s not 1·elatin ~ to th e questio11: 
1·aiscd on rmiew being omitted ) . 

"WALTER C. SHULT~, a witnes~ prodrn .:Pd on 
the pal't of the plaintiff~, teRtified: I am a nH' lll· 
bcr of the copai·tnership of ChadrR K ~hnltz 1:'· 

·wa1te1· C. ~hultz, ti-ading as Chal'leR R ~hnltz & 
Son, the plaintiffs , in this eaRe. I am fomilinr 
with the matte1·s eontc1·11i1tg the contm d 011 thf' 
lmilding at Sixth and ,vashi.ngton /tr eet~. Hobo· 
ken, :X. J.; my firn1 fm·nii-;hed matel'ial H fo1· the 
ereetion arnl tOnRtl'ndion of that lmildi11g-. I hart• 



13 
T estimony of 1rilliam ll. n([ris. 

wit h me the hooks showing that account. The 
nnt m·e of the matp1·ials fui-nishrd was the mason 
rnat p1·ial, in the nattue of lwick, lime and eement. 

The:--e matel'ials wPre ordp1·Pd h~' the ~onntag 
('omp any by )fr. "'annhold, who is the tl-Pasm ·er 
an d sen ·etm·y of the ('Ompan~ ·. That an-ange-
nH'nts ,YPl'e madc> with him. \Yitness p1·0'1need 
his firm's hooks of ac(·ount and p1·oved Pach and 
t'H' Q' item of matcl'ial fnmii-;hed on the building 
in qnestion for whith the lien was filed and the 
,'nit the1·ron lu·ought. The ,YitneRs continuing, h's-
ti:fied: That the entii-e amount of matel'ial dPlivp1·-
P<l amounted to )!f2,17!U):~ and a (Tedit of !jji:371.80, 
lPnving a balanee due of $1,808.13. 

10 

It is admitted that all of thc> materials which 
"·e1·r the su bje t·t matters of the snit and the me- 20 
thank s liens we1·<> furnished in and for the Cl'ec-
tion and completion of the lmilding in question. 
The last delivery of material was made on the job 
on (ktohe1· :10th, 1912. )f ~· :fim1 has re('eived no 
otllp1· moneys on ac(·onnt oihe1· than what I have 
t< st ifled to and the ·whole ha lance is now dne and 
•nri ng to us. 

( "\YitnrsR) I think it was early in :X ovemhPr, 
.wlwn I discove1·ed that the speci:fieations of this 
<·011ti-a('t we1·e not filed. I do not recall the exact 30 
<lak I think it was mo1·e than two months aftpr 
11H __ • job had been st::.ukd when wr had th<' matte1· 
lookt>d np, l;c><·an~e it was a question as to whether 
1 lw joh ('Onld Le fiuislwd at the ('Onfrad pri ce, then 
W<• look.Pd to 8<1P what tlw tontJ-a('t waR all(} 
wht>the1· tlwn' had lwen a conti-ad. 

"\YILLLUI H. IL\ VIR, a witness p1·odnted on 
the p:11-t of the plaintiffH, testified: That he was 1 o 
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Testimony of lValter R. lVarmbold _, 

the truckman ,-vorking for the plaintiffs who cart-
ed all the material in question to the p1·emiscs in 
queRtion. 

WALTER R. W ARl\fBOLD, a witne ss pro-
duced on the part of the plaintiffs, testified: That 
from August 1st, 1912, he was in the cont ra<.:t-
building business with the Sonntag Company; 
that he was the secretary and treasurer of th e com-
pany dm-ing that period and still is. The Sonn-
tag Company had charge of erecting the build ing 
at the corner of Sixth and ·washington Sti-eets, 
Hoboken, N. J. It was a reinforced concrete 
structm·e intended for stores and a theatr e hui l<l-
ing, <.:ovei-ing a plot of 75 feet by 100 feet; tha t lrn 
ordered the rnate1·ials for that work on brha lf ot' 
the Sonntag Company from Charles S. Rhult z & 
Son; that he was in cha1·ge of the wodc of the 
building as an officer of the company; th at hr 
knew of his own knowledge that the good s and 
mate1·ials cha1·ged for in the account of Chai ·]es ~-
Shultz & Son against Sonntag Company wer e de-
livered to the building for the use in th e ere rtjon 
thereof. The balance due for these mate1·ials is 
$1,808.13. 

It was admitted that Kate A. Ebbetts mrn t ion-
Pd in the Will of -Henry H. Hankins. whirh was 
mai·ked Exhibit P5 is now Kate A. ~fial, and that 
she is the executrix under the Will; that I salwl 
Hankins, mentioned in the W'ill, R ·hihit P5 aftp 1•-
wardR married George ,Y. Chandler who hm; since 
died and that she is still liYing. 
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1tatrmrnt of Documents O/Jcred m Eridrnce 7Jy 
Plaintiffs. 

Plaintiffs offered in evidence the following docu-
ments: 

Contract entered into lwtween Sonntag · 
f1omp,any and Kate A. :Mial, which contract 
is marked Exhibit P3 all{l is hereto annexed. lO 

Lien Claim filed by the plaintiffs and the 
same is nun-ked Exhibit PJ and is hereto an-
nexed; 

Will of Henry H. Hankins, marked Ex-
hibit P5 and is hereto annexed; 

Agreement dated November 2-ith, 1906, 
between !Rabel f1han<ller, fonnerly Isabel 
Ilankins, of the fin;t part, arnl Katlrnrine A. 
~Iial, of the second pai-t, whieh is ma1·kr<l 
Exhihit PG and i8 h('r('to annrxed. 

The Comt dhrcted that the fom·th and fifth 
J1ai·agraphs of sai(1 agreement only should he read 
to the jm') ' . Plaintiffs thr1·e11pon rrsted their case 
aud the defendant moved for a nonsuit on the 
grounds that the lands and building in question 
WP1·r n ot liahlr to claimants' lien; that the fi1ing of 
the contract offe1·ed in evidence ,Yas snffieient to 
pl'OtPct the lrnilding and lands from li('ns by all 
1w1·sons except the contraetor; that the interest of 
the <lefernlant, Kate A. ~Iial, in tlw lands in ques-
tion is not lienable. 

The C1ourt refused to grant the motion for a non-
suit and defendant entrred an objection to the rul-
ing of the Court. 

Ka te A. l\Iial, the defendant, offc•red no witnesses 
in hr r behalf. 

The C1onrt ther('upon charged the Jm·y a~ 
follows: 
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I think in this case then, gentlemen, ,Yhat I will 
have to do is to dfre<..:t a -ve1·dict. ~rhe snit i~ 
brought by Charles S. Shultz and ·waltcr C. 
Shultz, co-pai·tners, ti-ading· as Chades S. Shultz & 

Son, who m·e the plaintiffs against the Sonntag 
Company, a corporation, Kate A. :Mial and Robert 
D. Foote, as mol'tgagees, Tlw daim made hy tlH• 
plaintiffs .is for $1808.13 and there is interest on 
this sum amounting to $52.43, making the total 
amount $1860.36. The proof has established that 
the goods were purchased by )fr. W'armhold, who 

was the agent of the Sonntag Compan~· for thh : 
building, and the proof has eYrn gonr fnrtlwr than 
was necessary, because the statute 1n•oyiflPd that if 

it be established that thr matel'ials lw fnmhihe<l 
for the building, whether they he nsrd in it, is im-
material. But in this case tlw proof s ems to hP 

established condnsirely that the goods w 1·r <l<>-

liYered at the job and tbe jury might rcasonah1y 
iufe1·, and I will infc>r, thr~· were artnall~· nsrd in 
the joh. So that there is not any f!Ue~tion at all 
about the fact ,f the goods having been fnrnislie<l 
for the job. The <·onhaetm·p, cff<,1•pd 110 ddrn:<' 
wlrnt( ye1·, nnd (·OnSPflUCntl~· thr1·r m11st 1H' a <li1·r(·-
tion of a, grnrl'al vel'(lid ag·ainst them-I am 
~1waki11g now of tlw ~onntaµ; Ccmpnny, tlw hniltl -
r1·s-fo1· the sum of $1860.R6. 'l'hr qnr~tio11 th<'ll 
ad~es as to whrthr1· tlH11·p should he a s1wcial jrnlg-
ment fastrninµ; this arnonnt a~ a lirn npon tlH• 

prope1·ty owned lly )fr~. )Iial. Fil'Rt of all, it iR 
established conchrniY0ly that thr snit wa8 <·om-

men re(l an<l. the ma h 1 1'ia ls W<'l'<' fm·ni8hPd with i 11 
fom· monthR from the timt' that thr la~i work waR 
donP 011 th<' joh, a11<1 tlw1·<'fm·c' the' fm·m, litiP F , f 
the statntr ha,r hrrn rornplic<l. with R0 fa1· aR tlJO"<' 
1·eqnfremPnt8 m·p tom·c 1 1·1w(l: t IH· nv~ t q1wRtidn i8 
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as to whether or not M1·s. Jial ·was the owner of the 
property at the time these materials were furnished 
in such wh,e as to make ber ownership subject 
to this lien. There is admitted in tbi"' case 
that a man named Hankins, w:u, the owner of the 
pro1..;e1·ty and that he died.. having· ffrst made a \Vill 
and willed the property m- 1·ather the usufrud of 
the property--the use and enjoyment of it-to 
Isabel Hankins, making her his executrix, and 
that he gave the remainder in the property to )IriS. 
~lial, the defendant in this suit. .J.._ .... ow, ~frs. 
Hankins was not an absolute life tenant of thiH 
property, owning a life estate in the prnpe1·ty. 
·what she had was for her life, a usufrnct of 
the property, so that what the estate of )f nt 
Mial really - amounted to, whether it was a 
plain, 01·dinary vested remainder-and it won] d 
be a vested remainder ordinai·ily, if she ·were 
given the 1·emnant of the estate after the eRtatP 
hacl been cal'Ved out of it by tlw same im,tnmH'llt 
that created the life estate-the1·e wou 1d he a 
vested remainder, she being the pe1·son upon whom 
this remainder descended. I think that a 1·emaiu-
dcr, ·without mOl'e, is quite sufficient to wanant 
the attachment of a mechanic's lien claim, such 
remainder in an estate in the property, snch estate 
is a vested estate and such an C'State is an estate at 
law, and I nnde1·sta11d under the' nwchanie'R liC'n 
law that a liC'n will attach to any legal Pstate. 
Thrrr a1·e dec-isions in this State, onc> of Cuny vs. 
Cnmmh1g, 13 Stu., 145, and anotlwr in 10th X .. J. 
Law Journal, page 1~, Rcott YS. Rerve, wherp it 
has hc>Pn h<'hl that a yendc>P, who js in ]iOssession 
nrnlcr a rontl'art of purchase, where the eonhact 
ha~ nryrr hc>en exrrnted and in fact wherr jt JWYPr 
b; execntc>d and has been reYoked after,yar<l, has 
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such an estate as ·will warrant the attachment to it 
of a mechanic's lien. I am pei-fectly well aw:n c 
that the genei-al p1·oposition is that a mechmnc s 
Jirn does attach to equita .ble estates, but we haYl 
those two decisions, and those are equitable eR-
tates, they are based. upon the equitable notion 
that whe1·e a conti·act to purchase has hreu mad e, 
the ven(lor becomrs the trustee of the legal titl <' 
of the pure hase money of the vendor all(} they ai·c 
1mre, rquitable estates. But it i s to be obst>rvrd 
in these cases that in both of them the eqnitabl r 
owner was in possession of the prope1'ty, and tha t 
'1nay in the minds of the juclgrs who decide(l thc sl' 
cases, have made some difference. Dnt I am not 
going to the lrngth of holding, and do not now 
hold, that n mechanic 's ]irn will attach to a uwn ' 
cq11ita1 lP cP,tate. I hold, first of all, in tliis ('as<' 
that the lien attaclws to thP 1·emainde1· which iR a 
YCRted remainder and is a lrgnl pstate and tha t 
(·, n~Pq1w11tly is sn<:h an estatr aR the lien ma)· at · 
ia<·h to. Dnt that iR not all that we havr in thi R 
ease. ,v e, havr in this case these fm·thr1· fart s, 
thrre ii;; a confract pxisting betwPrn Isalwl Ilankim , 
and )Irs. )Iial whei·eby !Rahel ILrnkinR 1·en<llllH'P~ 
tlw rx:(1rntorRhip of tlw rRtate in which p1•psnmahly 
)f n;;. :\fial iR in po~srssion of thrsr p1·rrniRrs an d 
wr havr furthermore that Mrs. l\fial actually di<l 
mnkr a pa~Tnwnt while tlw wm·k was µ:oirn.?.· 011 to 
Ronntag, who was the contract01· on tMs job, show-
ing tlrnt :\IrR ifo1l had claimr<l to havr 01· rx<1 1·-

rised rights which indicatrd that sllr (li<l h~ff ~ 
sonw intereRt in thP proprrty in addition to th e 
pos~ ~sf:don. _.,. ot 011 ly that , hnt lJy thiR fifi lt ~n<'tion 
rf tlw rontract, ·whjch bas been offered in evid ence, 
Jf l':-\. Han kinR a hsoh1tcl~r rrlrasrR fllHl 1'Plinm1i~,1w~ 
~ill 1·iµ:htR whirh shr had nrnlr1· the --wm of )[r . 
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Ha nkins, dec(•asc><l, ail<l agrpes to give any fm·ther 
aRsntauce that may be ncessm·y, rithe1· hy way 
of releasr or releases er hr wn;v of conv<.'yance 
01· whatevrr may he necrssm·y to assm·e to 
Mnt ::\fia1 this proprl'ty, amongst othPr things 
whi<-h she got 11rnle1· the ,vm of Hankins. So 10 it seems to me to be pr1·frctly clear that Unt 
::\Iinl had some estate of legal character, pm·t 
of which, if yon plrasr, wa8 tltr 1·rmainder, 
the 1·est of whirh was crrated by contract 
m1<lp1• "r al bc·h·c>rn )frr. Rankins ~ml )lrs. ::\fial, 
whp1·rhy thi~~ pr1·son who 1wd th<> mrrr n~nfrnct of 
thr pt oprrty for ht->1· lifr, rrlirnp1iPlwd that 1·ight 
arnl gm ·e it 11p and pnt )[n~. )f ia l i11 p osR('~sio11 of 
thr pr r misrs. Now, whatpyp1• ihi,;;; r ~tatp may he 
'-a rnl I <lo 110t attempt to giw it nuy narnr-I 20 ~inqtly attrrnpt to fastrn npon it an attri1mtP and 
'o (•an it a lPgn l <>statP-m1 Pstatr growin? out of 
thP <'XJ)l"r ~s agTc>rnwnt of thr r m·tiPR •hp1·e' ~· tlw 
onr r elinqnishrs the 11~11fr110t and tram;fers the 
]H,S'-'Pssicn fo i lw 0thrr and flf.!,TPPS to assm•p to hp1· 
thP th ing- whi('h shP has conveyrcl. .1Jow, whntevr1· 
W(' may c·all it an<l what<' ·r r it may am01mt to, it 
i'-' a h)gal PP.tntr, and I think, thprefore, that it i,;;; 
FlH·h an rstnte ns a lien wo11l<l attach to and I shalJ 
thrrrfo rr dfr0rt RO far as t1 at point iR conce1'ned , 30 
that thr lien clors attarh to tlw pi-01w1·(y for the 
. nm of $1RCTO.:rn. It iR hm ·<lly 1wcp,;;;~ary for mp to 
~ay af tp1• thr lengthy m·g11mrnt whfrh WP had that 
I do not think that thP ronRtrnction contPnded for 
hy tlw <·mrnRP1 fm· thP drfrrnfant, with rPsprrt to 
tlw ro nRhnction of the Rrrond srction of the 
lllP(·ha11ic-'s 1ien Jaw can find favor with mr at this 
1imr Rinr r tlw drchdon of thr Conrt of ErTors and 
.\11walR in tlw caRP of Camplwll, Morrell & Com-
pan _v Ys. Lrhockr~~. a ca~r where the Conrt of 40 
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Bno1·s and AppcalH, speaking hy )fr. tTn:fap 
Trenchai·<l, said that "the amendment of 1 9-
therefore under the maxim inclusio uniu c t 
exdusio alterius indicates conclusively that while 
the written sp<.'c:itkations must be file<l in Pve1·y 
case, the plans or drawings need not be'' R<.'<'m:-:; to 
me to e.·p1·ess what ·would he the indnhitable eon-
dusion that must be reached in the light of the hi --
tory of this legis]ation, starting as it ditl with th l· 
mere word "contract'' rn~ed, then the d('tiidon tlwt 
the conti-act was qnite sufficient without filing-
specifications even though the specifications wen~ 
made a part of the eontract; then having· th<• 
Legislature add the wonl "speeifications''; ti1en 
having the courts engraft on it the word ••plans"; 
then having the Legislature sti-ike out that appm·-
cnt consti-uction of "Plans'" and lean' it :tarnlinµ; 
"<·ontract and s1H.'eifi<..:atiom,.'' Xow, I <lo not think 
without juditial 1t,gis]ation I <..:an whist]c that , P<·-
tion of the contract down the ·wind and I ihink I 
Hinq,ly have got to stand hy the ('}p,u· w01·di11µ-of 
flw . tatnte and say that when the Lcgislatme said 
",vlwn" and then put in parenthesis the word 
"cv<. r" indicating the nnivPrsality of th<.1 statntr, 
.they nwant ju. t ,vhat th(-'y Raid. Pl'ior to tlu• in-
dm~ion of the pm·P11thrtical section "tngctlw1· with 
tlw spcdfieati011s aetomvan:ving- tlw 1mmP 01· a 
cop~T or copies tlw1·pof'' the statnte ~imply 1·ead 
"when any lmil<ling p.Jrnll he e1·pdrd" and tlH• 
Legislntun• (li<l 11ot want to lPaY<' any <lon ,t or 
amhig-nity about the wonl "rhen" so thry put in 
J:Ul rnthrsis, "whe1wvc1·," 11H'aning at en'r.,· timP 
and in cYery case the lmilding sl1011ld he r1·rd<>1l 
h1 whole 01· in part, th<>n tlw tontrad shon](l 1111 
file<l togpther witl1 th<1 sprdfic-ntion: or a ('<,]}." 01· 

copiPs the1·rof. so it ~<•r11v to me that th<> 1.<•gi:1a-
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ture tleal'ly intended and signified their meaning 
by that in eve1·y case that a building should 1 P 
thus e1·ected, the contract together with the speci-
firations mmit bP filed. ..... Tow, for thrs e 1·easons, 
therrfm·e, I think I must <lirrd a vrrdict as I havP 
inditatrd g·e1w1·rt11.v fm· thr plaintiff8 against the 
Ronntag- f1ompany, a C'Ol'J)Oration, fo1· $1860.:56 
and direct the jnr:v to deda1·r hy thefr verdict that 
that amonnt shall he a lirn 11pon the p1·emises de-
fe1·ibrd in the lirn daim for the snm of . 1860.36. 

Exhibit P-3. 

10 

THIS AGREE)IE-XT, made the Fifth day of 
.July in the yrai· one thousand nine hundred and 20 
t welve by and between Sonntag Company a cor-
poration organized and doing business under the 
la ws of the Stat(, of K e·w J c1·sC>y party of the first 
pa rt (hrreinafter designated the- Contraeto1·), and 
Ka t e A. )Iial 'of )Iorristown, N. J. party of the 
,'C roml part ( lw1·einafter designated the Owner), 

,YITXESRETH, that the Cont1·actor, in eon-
. ~i<lP1·ation of thr agreements herein made by the 

<hrn el', ag1·re '\Yith the said Owner as folJows: 30 

AR'II CLE I. The Contrartor shall and will pro-
Yi<le all the matel'ials and pel'form all the work 
fu thP ErPction and completion of a two story 
and <·ellai· )lotion Picturp Theatre, stores and Han 
1.inl<ling , at the ......... 01-th-ea:t corner of ,Yashington 
and RL·th Rtl-Prts, known as .... os. 601-G03-G03 
W,uihington Sfrret, Hobokrn, ...... T. as shmrn on the 
d1·awj11g·s nn<l d('!-'(•1·ibc1<1 in thr s1wc·ific:ations pl'e-

40 
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pare-d by F. H. Koenigsberger Architect, whieh 
<lrnwings and specifications are identifird by the 
Migna ture& of the parties hereto, and become he1·eh~· 
a pa 1-t of this con tract. 

Aw.r. II. It is understood and agreed by and be· 
tween the parties hereto that the wOl'k indmled 
in this contract is to be done under the dfrection 
of the said Architect, and that his decision as to 
the true construction and meaning of the drmv-
ings and specifications shall be final. It is also 
understood and agreed by and between the pai-tiP~ 
hei·eto that such additional drawings and explana-
tions as set fOl'th in specifications may be nece~sary 
to detail and illustrate the work to be done are to 
be fumished by said A1·chitect, and they ag1·ee to 
eouform to and abide by the same so far as thP~ 
may be consistent "·ith the pm·pose and inknt of 
the original drawings and specifications rpfrnl 1<l 
to in A1-t. I. 

It is further understoo<l and agreed hy tlw 
pai·ties hereto that any and all drawings arnl ~prd· 
:fieations prrpared for the purposes of this ('011· 
tract by the ~.aid Architect are and remain hi8 
propp1·t)·, and that all charges for the usr of tlw 
same, and for the services of said Archikct, al"(' to 
bP vaicl by the said Owners. 

ART. III. No alterations shall be made in the 
wo11k except upon :written oi-der of the .. Archited ; 
the amop_nt to be paid by the Ownerti or allowed 
by the Conti-act01· lly vhtue of snrh alte1·ation~ to 
be stated in said order. Should the Owne1·s arnl 
Contraetor not ag1·ee as to amount to be pai<l or 
allowed, the work shall go 011 nndcr the 01·,lrr I"<'· 
qnii-ed above, and in ease of failm·c to agree, tlle 
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dctcrmina tion of said amount Rh all be 1·efeITrd to 
a1-hiti·ation, as proYided for in A1-t. XII of this 
contract. 

Alt'J'. IV. The Conhacto1· Rliall 1n-od(lP ~nffidpu t, 
~iaf<.' and p1·opPr faeilHirs nt all times fGl' th<:> in-
t-pedi011 rf the ,rn1·k lly thP An ·hite<:t or his au-
tho rized representatives; shall, within twrnt~ '-fonr 
honl's after receiving wl'itten rn,tice from the 
.\.1·ehitrd to that effect, p1·oceed i o rrrnove from 
thp g1·onnds or buildings all materials condemned 
hy him, whether worked or nnwm·ked, and to take 
down all portions of the wm·k which the Architect 
:-;hall by like written no~ice condemn as nnsonnd 
or improp er 01· as in any way failng to conform to 
the drawings and specifiratiorn;, and ,shall make 
g-ood all w01·k damagr<l. OJ' deRtroyrrl thrtehy. 

ART. Y. Should the Conti-actol' at any time re-
fllRP c1· negk ,·t to supply a ~.nftidenC'y of prope1·l:v 
skill rd wo1·knwn,. or of materials of the p1·oprr 
qua lity, 01· fail in any respect to prosecute the 
W0l'k with p1·omptness an<l. diligern·e, or fail in the 
pnft. rnrnm·p of any of the· agreements h<'l'l?in eon-
taine<l , sneh n~fusal, negle-d 01· failm·e lwing <'Prti-
fiM by the A1·rhitect, the O"·m·1·s Fhall be at 
lihp1·ty, after three days written notice to the Con-
tra('tOl', to 1n·oyide any sneh labo,r or matcl'ial~, 
and to dednet the co, t thereof from any m01wy 
tlwn dne 01· thc-1°eafter to brcorne due to the Con-
t l'a<'t:}1· under this C'ontract; and if the Arrhitert 
~·hall <·<>1·tify that such rrfnsal, nrglect or failm·e 
1.' ,'n-ffil'iPnt g1·ound for such action, tlw Owners 
~hall ah:o be at liberty to tenninate the emplo~·-
lll<'llt of tlw Contl-aetor fo1· tlw ai(l wOl'k and to 
eutp1• upon the premises and take posReRsion, for 
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the purpose of completing the work included under 
this contract, of all matel'ials, tools and appli ances 
thereon, and to em ploy any other person or per-
sons to finish the wo1,k, ru1d to provide th e ma-
terials therefor; and in case of such discontin uance 
of the employment of the Contractor th ey Rhall 
not lJe entitled to receive any further pa yment 
under this contract until the said wol'k shall be 
wholly finished, at which time, if the unpaid bal-
ance of the amount to be paid under this contract 
shall exceed the expense incurred by the Owners 
in finishing the w01·k, ~mch excess shall be paid 
by the O,Yners to the ,Contractor; but if sueh ex-
pense Phan exceed such unpaid ualance, th e Con-
tractor shall pay the difference to the Owners. 
The expense incuned by the Owners as hel'ein pro-
vided, either for furnishing matel'ials or for finhih-
h1g the work, and any damage incurred th rough 
such default, shall be audited and cel'tified by 1lH' 
A1·ehitect, whose certificate thereof shall be rem-
elusive upon the parties ready for oceupan c;r. 

ART. VI. The Contractor shall compl ete th<' 
several portions, and the whole of the work com· 
prehended in this Agreement by and at th e tillH' 
or times he1·einafter stated, to wit: not lat er than 
SeYenty-fivc (73) working days, be:ginning ,Jnl~· 
10th, 1912. In case the Contl'actor shall fail to 
complete the work hereunder in acrordan cP with 
the speeifirations and clrawing~, and to th e sati:-:-
faction of tlw A1·chitect, within the time afon •i-mid, 
the Contractor shall and will pay to the Ow1w1· . ., 
the sum of Twenty-fiYe ( $23.00) Dollm·s fo1· ea('h 
and every day the tinw consumed in said pe1·form· 
ance and completion may extcPd the tinw lH•rPil1 

befo1·e allowed, wjtirh said sum is hereby agr<'<>d 
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upon, fixed and detrrmincd by the pm-tics hc1·cto, 
as "liqnidatrd damages," and not as penalty; and 
the Owner s shall and may deduct and retain the 
amount of such liquidated damages out of thr final 
pay ment, which may he due or become due to the 
<1ontr ·actor under this ag-reement. 

AR'l'. YII. Shonld the Contractor be delayed in 
the prosecution or completion of the work by the 
ad, neglect or default of the Owners, of the Archi-
trc t , 01· of any other contractor employed by the 
1Owner upon the ·work, or by any damag-e cause<l 
hy fil·e or other casnalty for which the Contractor 
m·p not 1·espon~ihle, 01· by combined actioll of work-
llH' ll in no ·wise caused by or 1·rsulting from default 
or collusion on the part of the Contractor, then 
the time herein fixrd for tlw completion of th e 
wor k ~·hall be extend('d fo1· a pei-iod equivalent to 
the tbnr lost h)· reason of any or al] the cauRrs 
aforr ~mi<l, whkh rxtrnded pel'iod shall he deter-
mined and fix~d by the Architect; but no such 
a11owance shall he made unleRs a claim therefor 
iR p1·rsented in writing to the .A.1-chit('<d within 
fcn-ty-Pight hourR of the occunence of such dPlay . 

... \.R T. YIII. The Owners agree to p1·ovide all 
lab01· and mate1fa]s essential to the conduct of th:fs 
w01·k not indudnl in this contract in such manner 
aK not to delay its prog1·pss, and in the event of 
fai1m <> RO to do, the1·ehy causing loss to the Con-
frad01· , ag1•rp that the>y will reimburse the Con-
t1:1d 01· fm· smc·h loss; thP Contrac·t01· agTec that if 
tlwy ~h all <lPla~· the 1wog1·pi,;s of the work so a, to 
<·anRP lo!-is f01· whi<-h th0 Ow1wr slrn11 become liahh', 
th<•n t lwy rshalJ 1·eimlnnse the Owne1· for i;;ueh loss. 
~•1tonl,l tlH• Ow1w1·s and Contrador fail to aoTee 

b 
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as to the amount of lo,ss comprehended in th is 
Artirl e, the determination of the amount shall 
he rrferred to arbitration as provided in Art. XII 
of this contract. 

Awr. IX. It is hereby mutually agreed betw een 
the pai-ties hereto that the sum to be paid by the 
Owner to the Contractor for said work and 
materials shall be Twenty-six Thousand F om 
Hundred Two ($26,402.00) Dollars subject t o ad-
ditions and deductions as hereinbefore pr ovided 
and that such sum shall be paid by the Ownr1· to 
the Contractor, in current funds, and only upon 
certificates of the Architect, as follows: 

ADDE~DA 

to form part of the Contract. 

I. Entil·e to l'einfo1·ced contract w01·k rnu~t he 
executed strictly according to the specification fur-
ni shed by th e Trus sed Concrete Steel Co. of X. Y., 
h1 conjunction with the Architect's ,specification 
and any pm-t not contained in one but app eal'in~ 
h1 the other shall be construed as fnll y set forth 
in ei the1· of them. 

II. :Main stairs from Basement to 2nd story to 
br constmcted in its entirety as sperifi ed in 1·c-
iuforced concrete. 

III. All sidewalk work, as specified , to be in-
d nded in this Contract. 

IY . All floors in stores, halls and toilet s to be 
coyered with the Sanitary Composition Flo oring:, 
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induding (i" high baRe with ~anitai·y CoYe, as spe-
cified for ff 001· of Dilliard Room. 

V. I3illia1·d Room, passage, betwern Billiard 
Hoom and Available Space, as "·ell as all stores , 
to have a G" high Sanitary Composition base with 
L·oyc instead of wood speri:fied. 

\ I. If Arehitect should desire damp proofing spe-
c-ifird for inside of all walls, to he applied on out-
i-;i<lc, rn;;ing "Lapadas" or othe1· app1·oved damp 
1·el4isting matel"ial, instf'ad of as sperified. 

YII. Tile, Exterior panels below ~lHl st01·y win-
dow sills shall he formed of a small stncco frame 
01· baud , with glazed ti.le panel i11sidc, as pt>1· de-

10 

tail. 20 

YI II. Hoofing. Contracto1· to install rnmplete, 
a~ per Rlwci:fication, the "Asbestos Bnilt Up Roof," 
in p la t <' of Hlag Hoof whieh his estimate was based 
11})011. 

IX . The Cont1·a<.:tor must allow $4:3.00 for paint-
ing of walls asd eeilings in main staircase hall, 
t(?ilet hall in 1st fioor and all toil eh;, in ease 
o,rne rs should decide to omit this work. 

X. ~Ictal Wo1·k. All soffits of store entrances 
which m·e speeified to be eovered with ceiling 
Loards, must lJe covered, in place of boanls, with 
galvan ized il-on, forming plain snnk panels . 

... T All the stamped stell wall and ceiling -cover-
ings to be of materials as mannfaet1ued by Can-
ton ~teel Ceiling Co. All this wo1·k to receiye 1 

30 

40 
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good coat of oil paint on both sides before ercr-
tion. The side walls of Moving Pictures Thea tre 
covered with stamped steel to be boarded up 6" 
from finish floor with 1/2" sheathing boards and 
furring strips above sheathing lJoard.s bcfOl'e metal 
is applied. 

XII. Omit plaster work of walls and ceililig-s 
and :finished. cement floor in room beneath ( Pl at -
form) stage. 

XIII. Omit finish floor of (Platform) stage . 

XIV. An extra shall be granted for substituti ng 
of 2" solid plaste1· built up on channels, as ~pe-
cified, in place of wooden 1·ailing behveen Billi ar d 
Hoom and Dowling Alleys to the amount of ~:!2 
per square foot, including wooden .casings arou nd 
openings and brackets of wood or composition 1ua-
te1fal, if so Ol'de1·ed by Owners. 

XV. Galvanized )Ietal for fronts entering- thi s 
·wOl'k shall be 24 gage, instead of 22 gage as spe-
cified. 

XVI. The trap doors for cellar enti-ances mm;t 
be all galvanized steel plain flush doors as man-
ufactm·e<l. by Amedcan 3-"\Yay Prism Co. 

XVII. The Conti·actor must allow the ~nm of 
$35.00 in case the 4 Fire11roof Rashes in 2nd ~t o1-y 
wall enclm~ing thP skylight shaft are omitted. 

XVIII. The partition dividing Pi<:tnre ThPatl'e 
from Stores must be built up in frame, as sp('dfi<'d, 
and filled in with bdck 01· hollow tile, laiu up in 



29 

Exhibit P-3. 

cement mortar and side facing stores :to be plast-
eretl on rxpanded metal lath. Side fa61~g Thea-
tre to be sheathed from floor to ceiling hefo1·e 
Htamped steel toYel'ing is applied. In case of the 
lmiltliug inspector, or other authorities having 
jm·isdidion, rrqnhe a ffrep1·oof partition same 10 shall be built of hollow tile blocln;;, laid in cement 
m01-tar , plaste1·ed on store side, sheathed on Thea-
he side G" high and fuITed above. 

XIX. In case ai·chitect decides to use "Mai·ble 
Rtncco'' in place of "Asbestos Stucco" same shall 
lie done by ( ~ontraetor without additional cost to 
Owiw1·s. The nlal'llle Stucco shall be composed 
of app1•oyrd finrness, mixed in proportion arnl ap-
plied as will be d.irected. 

XX. The store front at "\Vashington Street and 
(ith Street exchi:-dve of Stores :Nos. 4-5-6-7 and 8 
and wol'luoom must be constructed of Bronze 
"K awneer" casings and fittings as pn· specifica-
tio m; snlnnittPcl by the "Kawneer Co." 

L-XI. All transoms to all sto1·e fronts to be 
gl az ed with "3- -Way Pl'ism Gla,ss'' set in heavy 
Lrnn ze met<.'ns as per drsign shown on plans. 

XXII. "\Yind.ows in 2nd. sto1·y above Theatre en-
ti-an<·<' to be glazed with 3-"\Yay Pl'ism Glass lights 
instp;_l(l of double thick .._\mel'iean. Every second 
will(low arnl tnmsom to be pirated as will be 
dil-<•cted. 

·_x III. .. \11 glass of show fronts of all stores to 
h<• ~-Iaze<l with ~\.mel"iean plate glass as mentioned 
in ··IH'tifi<-ations. 
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XXIV. Contractor shall allow $.17 per foot for 
all st01·e partition work which might be omit ted 
by Owners. 

XXV . Skylights must be "Puttyless Skyli ghts'' 
of a pp roved make. 

XXVI. All interior trim throughout, specified 
to be North Carolina or Cypress, to be best quality, 
·well seasoned, kiln dried, clear Chestnut, fr ee of 
any defects. 

XXVII. All walls, etc., specified to be of "brick 
or concrete, ' ' to be built of Brick, as specifietl. 

XXVIII. Front on Com·t Street to be stu ccoed 
20 witll Pmtland Cement Stucco of a finish as will 

Le dheded and white washed if desired by Own-
e1·s. 

XXIX. In case Owners desire to change loea -
tion of Ladies Toilet 2nd story and place same.· 
adjoining to steps leading to Available Spa ce, the 
Conti ·actor shall 1·eceive the additionaJ sum of 
$93.00. This p1·ice includes 3-,Yay Prism glass in 
windows, additional line of soil and vent pi1;e~, 

30 exti-a dom·, exha electric and gas outlet and ,lll 
othe1· work 1·equhed in connection with thi~ 
ehange. Toilet room to be about the Ramr sqrnu·e 
ai·ea and anangement as 'roilet room shown at 
p1·es0n t. in rea 1· of this story. 

40 

XXX. Plumbing. No Yent pipes for conned ion 
for futm·e sinks in stores :n-e ineluded in thi R con-
t1·act and p1·ovisions for only 10 gas outlet s, lo-
cated, as dh eeted, ai·e to be made in Dilliard L.oom 
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and Bowling Alley in p1ace of gas ontlets as shown 
011 plans . 

XX XI. In case the Steam Heating system is in-
sta ll ed at the pl'ite of $811.00 as pe1· bid obtained 
Ly tlw .A.i-thiteet the ( 1outi-aetor shall allow the 
:-nm of $198.00 

XX .XII. Racliato1·s to IJe used throughout in 
place of coils. 

XXXIII. All roofing tiles to he used must be 
Lrnlo wid-Celanclon Co. Glazrs Spanish Tiles of 
appro -rc>cl to1or, or othe1·s, app1·0-red hy A1Thitect. 

X., ''XIY. All addendas ·t o specifkations or pai-ts 

10 

of spe eifitationR ( whieh call fo1· sep,uate esti- :!O 
mates) to be inf'luded in this <:onti-act unless othe1·-
wi:se mr ntionecl in thjs addenda. 

XX XY. All orders mu Et be given iu wl'iting 
L;r ~h d1ite ct or Owne1·s, and verbal orde1·s not to 
he to rn,ide1·ed binding to either pm·ty. 

XX XYI. Only "Cnion La Lor must be employ<>d 
iu all work connected with the rrection of this 
Luihli ng. 30 

XX XYII. The Contractoi- must award the dif-
f(,1·e11t pm·ts of the woi-k to the Coutractor or firms, 
whose estimates haye been tm·ned over by the 
... hd1i.te<:t to this Conti·actor to he used in his Gen-
e1·al l~stimate . 

,..XXYIII. In case the Ow1wr shonld ded<le to 
omit J)<,1·tions of the rompo sition floor covel'ing in 
~·t01·ps, thi s Contractor must make an allowance 40 
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for same at the 1·ate of $.13 per sq. ft. includi ng 
base, and lay in place of such portions, the con-
crete floor and wooden base, as specified in the 
"Specifications" without any extra cha1·ge to the 
Owners. 

( Seal) 

IlANKINS ESTATE) 

SON~TAG COMPANY, 
EDWARD M. SONNTAG) Pi-es. 
WALTER P. "\VAR~IBOLD , Sec'y. 

Kate A. :Mial, Extx. 

85 % of the work <lone dm·ing each proce e(ling 
two weeks to be paid about two <lays aft er the 
Contra<:tor has filed with the Architect, an appli ca-
tion for payment stating in same, in detail , all 
,v01·k completed d.ul'ing the afo1·esaid. t,vo wepk.. 

15% to be retained sixty ( 60) days after comple-
tion, when said 15 % is to be paid. The sixt y (GO) 
<lays after complPtion, to commence the <la.) the 
Architect gives written notice to the Contra ctor, 
that in his opinion the building can be con-
sidered ready for occupancy, and after all writt<>n 
guarantees called for in the specificationi,1 ar c in 
the Architect's possession. 

The final payment shall be made within sixty 
( 60) days after the completion of the ,rnrk in-
cluded in this contract as set forth a hove, and all 
payments shall ·be due when certificates for tlw 
same are issued. 

If at any time tlH'i-e shall he eYidence of any li<>H 
or claim for ·which, if established, the OwuPi-s of 
the said. p1·emises might bcrome liable, and whkh 
h; chargeable to the ,Uontrnct01·, thP Ow1wr shall 
haYe the right to i-l'tain ont uf any 1wym<'llt t lwu 
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dnc or thereafter to become due an amount ,.snffi-
d ent to completely indemnify them again~t such 
lien or claim. Rhou]d there prove to be any such 
daim after all payments are made, the 0onti·actor 
8hall rpfnrnl to the Owners all moneys that the 
la t te1· may he com1wlled to pay in discharging any 
liPn on Raid prrmises made obligatory in conse-
qnente of the Contractor's default. 

ART. X. It is fm·ther mutually agreed between 
the parties herrto that no certificate given or pay-
nwnt made under this contract, except the final 
vrr tificate or final payment, Rhall be condusive 
eYidence of the performance of this conti-act, eithn· 
wholly or in pai·t, and that no payment shall he 
(·onsfrne<l to be an acceptance of drfective work or 
imp1 oprr matnia ls. 

ART. r l. Thr- Owners shall during the progress 
of thP work maintain h1s11rance on the same 
againi-;t los. or damagr- by fo·e to the amount of 
,rn 1·k completed, the policies to cover all wol'lc in-
(·m·pornted in the lmilding, and all matel'ials for 
tlw samr in or about the premises, and to be made 
pay ahl<> to thp partirs hereto, a,.:; their interest may 
apprm·. 

... HT. - I I. I 11 ease the Owners and Contractor 
fail to ag1·rp in 1·clatio11 to matters of payment. 
nllowanep 01· loss 1·rfrn<><l to in A1·t~. III or YIII 
of thi8 (·011trad, or Rhonld Pithe1· of thrm dissent 
from tlw dPc-i~ion of the A1·('hitert 1·efrITe(l to in 
..\rt . YII of thiR (·ontrnd, whic-h di~sent shall han' 
hPl'll tilP<l in ,niting with the ..Arehit~C't within 
iPn day~ of th(' aunonncrm<>nt of snl'l1 d( risiou, 
1lw11 the• mattP1· ~hall he rpfeneu to a Bom·d of 
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A1·hifrati on to consist of one person ~elec-te<l h>· 
the Owne1·s, and one person selected hy th e f1011• 
fra r tor, these two to elect a third. The decii-;ion 
of any t" 'o of this Board shall be final and hirnl-
ing on both pai-tie s hereto. Each party hen•to 
sha 11 pay one-half of the expense of such re ference. 

ART . XIII. The Contractor must withi n three 
days after signing the contract deliver t o thr 
Owners , a qualified bond from an approYed Surety 
Company , in the sum of the amount of thi s ron-
trart, for th e strict fulfillment of the confrar t and 
fr0edom from l\Ierhanic's liens. Failure to fm·nii-;lt 
such bond shall render the cont.rad void at option 
of the owners. 

ART. XIV. The Contractor must be Rolely rr-
sponsihle as fa1· as the Safety and constl-n c·tion of 
the building is concemed. 

The said parties for themselves, their heir R, snr-
ccssors, executors, administrators and assig11i-;, <lo 
hereby agree to the full performance of th e coYen-
ants he1·ein contained. 

I:N" WITNESS WHER0OF, the pa1·ties t o theRe 
presents have hereunto set their hands and seals, 
the <lay and year first written. 

( Seal ) . 

In presence of : 

SONNTAG COMPA :N'I, 
EDWARD :M. SONNTA G, Pr es. 
WALTER P. ·w ARMBOLD , CC~'. 

KATE MIAL. 
L. L. MIA.L. 

F. H. KOEIGSBERGER. 
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'l'he 
"GXIFORl\I C'O:XTRACT 

Form of Contract 
A<loptc·<l and rccommen ded for general use 

Amel'iean Institnte of Architects 
and the 

National Association of Bnil<lers. 
ReYised 1905 and 1907. 

AGREEMENT 
Between 

Contractor 
and 

Owner 
For 

by the 

.... ........................................... 
Filed 

Clerk's Office Jnl. 12, 1912. 
II nelson County, N. J ... 19 

ARCHITECT 
Amount of Contract 

10 

40 
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IlUDSON COUNTY CLERK)S OFFICE . 

CHARLES S. SHULTZ and ,VALTFR 
C. SHl LTZ) co-pa1·tners trading 

.!.O as CHARLES S. SHrLTZ & Sox, 
Claimants, 

vs. 

SONN'l'AG COMPANY) a corporation. 
builder, and KATE .A. )Iv. .'"., 
owner. 

Lien Claim. 

Be it known that Charles S. Shultz and , Yaltcr 
C. Shultz to-partners trading as Chal'les S. Shultz 

20 and Son, doing business in the City of H oboken, 
County of Hudson and State of New JerRPY, claims 
a lien upon the building and lands hereina fte1· de-
scribed, pursuant to the statute in such case made 
and provided, for a debt conti-ackd and owing to 
them for matel'ialR fm·nished for the eredi on arnl 
construction of Raid building and therefor e Rhow: 

1. The said lrnilding is a two story rriu fOl'ecd 
concrete and brick building on the lots 01· cm tilage 

3,) upon whi<.:h this lien is daimed, and which iR ~itnat<' 
in the City of Hoboken in the County of Hu d~on 
and State of :Xew Jersey, whirh is known on a map 
of Hoboken made by Charlrs Loss, <lnly fih •d in 
the Cle1·k's office of thr County of B(>1•gl'll, a: lot~ 
number one hundred an<l sixty-one ( Wl ) 011<> 
humhed sixty-two ( 1G2) and 01w hun<l1·e<l Rixty-
thrre ( 1G3). Beginning at a point in tlw north-
east<>rly come1· of ,vashingi:on and Sixth ~ tr<>Pil-<. 
rnnnino- thence northel'lv al01w thr ,,a~tt>rlY li 11<1 of 0 
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Washington Street Seventy-five ( 75) fept more or 
less, thence easterly and parallel with Sixth Street 
one hundred feet to an alley, thenc~ southerl y along 
said alley seventy -five ( 75) more or less to the 
northerly line of Sixth Street and thence westerly 
along one hundred ( 100) feet to place of beginning. 

10 Reing the same premises conve:yed to Henry R. 
Hankins by Patience F. Hankins, et al,s. by deed 
dated May seventeenth Eighteen hundred and 
seventy-six, and recorded in Hudson County Reg-
fat er's office in Book 297 of Deed at page 417. 

2. The name of the owner of the land and of 
the estate therein on which the lien is claimed is 
Kate A. Mial. 

3. The name of the person ·who contracted the 
debt and at whose request the materials were furn- 20 
iRhecl for which said lien is claimed is the said 
Sonntag · Company a corpo1·ation. 

4. The follmving is a bill of particulars exhibit-
ing the amount and kind of materials furnished 
an d the price at which and times when the same 
was furnished and giving credit for all the pay-
mentR made therrupon and deductions that ought 
.to hr made therefrom and exhibiting the balance 
jus tl y due to the said Charles S. 1S1rnltz and Walter ~:o 
( 

1
• Shnltz from the said Sonntag Company, viz. : 

The Sonntag Company. 
Bonght of Chas. S. Shultz & Son. 

( Here follows the same bill of particnlars set out 
h1 thr- Complaint and heretofo1·e pl'inted as part of 
the Complaint). 

BalanrP just]y dne elaimant $1808.13 Eightren 
Hm1d1·<1cl Eight DollarR and Thfrteen Cents, with 
inte 1·r st from Octohe1· thirtieth, Nineteen Hundred 40 
UlHl Twelve. 
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All the above mat erials were fm ·nisherl bet\wen 
the fiTSt day of August , :Xineteen Hundr ed and 
Twelve, and the Thirti eth day of October, Ni netren 
Hundred and Twelve which said last men tionrd 
date is the date of the last materials furni shed for 
which such debt is due. 

CHARLES S. SHULTZ , 
WALTER C. :SHULTZ , 

Claiman ts, 
by Smith, Mabon and Herr, 

their attorneys and agents. 

State of New Jersey l ' ( ss.: 
County of Hudson, f 

Walter C. Shultz, of full age, being duly sworn 
on his oath doth depose and say that he is a partner 
of Chades S. Shultz doing bnsinrss under th t> fii-m 
name and de sig1iation of Charles S. Shultz an d ~on, 
and that he and said Charlrs S. Shultz an' tlw 
daimants named in the forrgoing claim ; th at thP 
bill of particulars and statements thetein set fol'f lt, 
shown in said claim are trur; that the sam e i~ fn1· 
mate1-ials fm·nished in the eteciion of th e bnildinµ: 

30 in such claim described, at the times thet ein s1wci-
fied and that the amount as daimed th r1·<'in iR 
justly due and owing from the Raid Sonnta g (;om-
pany to said claimants. 

WALTER C. RHr LT½. 

Sworn to and snbsrl'ibed before me 
this twenty-sixth day of Drcemhrr , .\.. n .. 

Nineteen Hurnlred and Twe]v(l. 

H. HENRY F. PLATE, 
40 Attorney at Law of New . ,Jers ey. 
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( Endm·sP<l). 

Hc>c·eiYed in the IImls cn Connty, X .. J. f1le1·k's 
otlit(' ]}e l·(•llll l(']' ~7th , ~\... J ). rn12, and fill'd mHl IlP -

co1·<lecl in Lien Dorkrt X o. 11 on PagP rn:t 
JOIL T Ii'. ('ROSBY, 

CJcl'lc 10 

Rnmmo11s he}'(:On wai-; isi-;1w<l this Mh day of 
,Jan nary mm in fav01· of Chmt S. Shultz and 
\\'alte r C. Shnltz <·o-partne1·s ('laimants against 
~onntag Company ( A corp) lrnil<ler and againsi 
Kat <' A. Mial, Owner. Robe1-t n. Ii"1ootr :\ItgeP. 

,JOH ... T F. ('H O~BY, 
1. .,lel"k. 

~n mmons Cll(lor:e<l fOl' )Ionis Co., ,Jan. 8/ 13. 20 

JOH~ F. CRORBY, 
Clel'lc 

'Exhibit P-5. 
IDxhihit P-0. Fom·th arnl li'ifth pm·ag-rnphs of 

1hp Last ·wm and 'l.,estament of IIern·y II. Hankilrn, 
<l<'<"<'ased. 

Hh p aragraph: 

" The income of my <:'Sta tp r<'al and J.1Prsonal 
I giYe arnl l>equcath unto my wif P IsahPl 
Ha nkins fo1· and d.mfog the time of her 
nat m·al life. " 

~th I a ra graph : 

" ... \.ftr1· tlw death of my wifr IsahP1 Hankins 
I g"iYP, d('vise and lleqncath unto my 1decP 
Kat e .\ . 1%betts and to hP1· heirs and assio ·ns 

b 
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forever a 11 the rest, residue and remain der of 
my estate real and personal." 

It is admitted that Kate A. Ebbetts aft erwal'ds 
married Dr. :Mial and that she is now, Mrs. Kate 
iA. :Mial. 

10 ~Irs. Isabel Hankins afterwards marri ed a man 

20 

by the name of George ,v. Chandler, who ha s since 
died and she is living. 

Exhibit P-6. 

Agreement datC'd November 2J, 1906, bctwren 
Isabel Chandler, formerly Isal :el Hankin s of the 
first part and. Katharine .A. )Iial of th e spco1Hl 
part. The Court dfrected that the fifth para graph 
only of this agreement should he rrad to th e jury, 
·which reads as follmYs: 

"Said party of the fast pa1·t shall and will 
upon the execution and deliyery of thi s agn'('-
ment immediately rrsign as executri x and 
trustee of the last ·will and testament of the> 
said Henry II. Hankins, deceased, and hcn.'liy 
agrees to accept the said sum of $-:i,000, pay-
able in quarter yeady payments of ,'·1,000 

80 each, eve1·y three months in each y<>ar from 
the elate hereof during her life, in fn11 pay-
ment of any interest which she has in th<' 
estate of the said Ifrnry H. Hankirn ~, <k-
ceased, unde1· and hy virtnr of tlH~ lm;;t will 
and testament of said flpm•y II. Haskin s, dP-
cease<l, and will execute such 1·rlrasr 01· l'('-

leases or sneh otlw1· im~frnrnrnt as may lH' 
necessary to effecina11y carry ont said agrPr-
ment." 

40 
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Titles of five cases tried later, in-
volving same questions as those of 
Shultz vs. Mial: 

TE\V JERSEY COURT OF ERRORS AND 
APPEALS. 

.... ,.ATIONAL FIRE PROOFING COM-

P.ANT) a eoi-por·ation ( daimant), 
1Plaintiff-Respondent, 

vs. 

KATE A. 1IIAL) o-wner, et als., 
Defendant-Appellant. 

LA m;;;oN & 1Ic1IuRRAY) a corpora-
tion, 

Plaintiff Resporn1t'nt, 

vs. 

KATE A. MIAL) owner, et als., 
Def endan ts-Appellant. 

EmrnND D. 
FREDERICK 

VANDERBIL'!_: and 
SCI-IILL, partners 

trading as VANDERBILT & 
~CHILL, 

Plaintiff-Respondents, 

vs. 

KATE A. MIAL) owner, 

Defendant- .A pre l la n t. 

On Appeal. 

On Appeal. 

On Appeal. 

10 
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4.2 
Titl es of Pi ve Oases Tried Later. 
Testimony of Willia1n H. Davis. 

EDM U ND D. VANDERBILT) trading 
as E. D. V ANDERBIL'I & C0:\1-

PAXY) 

Plaintiff-Respondent, 
vs. 

KATE A. l\lrAL, ownei·, 
Def end ant-Appellant. 

HARRIET DA VIS, 

Plain tiff-Respondent, 
vs. 

J.\.MES A. GORDON ) Receiver of 
Sonntag Company, a corpora-

On App eal. 

On App eal. 

20 tion, builder; KA'J'E A. ~1L\.L) 

owner, and RoRERT D. FOOTE ) 
mo1·tgagee, 

Defendants-Appell an ts. 

The above five cases we1·p trle<l. iu succpssion 
hmnediately after the case of Chai-les S. Slrnltz & 
Son and the questions of appeal ai·ising in Path of 
them a1·e exactly the same as the <pwstions al'isiuµ; 
in the case of Charles S. Shultz & Son and the 

SO same judgment will be given in each of th em with 
the exception of the case of Harriet Davis. In 
that ca ~e tlw plajntiff's witnesP,, -wrniam H. DaYis, 
testified as follo,Ys: I am a trnckman , th e p1·0-

prietor and ownrr of the lnudnf'ss is my moth<'l', 
Hanict Davis; l did. all the- labor mrnti01w,1. ('Dl]-

sisting of carting terra rotta bricks from the dork 
and ashes and delivered them at the plac e where 
the building was being r1·ected; I c:ntecl fom • loads 
of rrnshed stone arnl I eartrd on<1 iron hai· from 

1tJ the Delawm·r, l.aekaw:rnua & \Vrstem Railr oad, 
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J 11clgr1s Decision u nd Opinion. 

----

pl(•,Tcn bundles of steel pieees. and thii-ty-five piN'C'S; 
I pai d $1.23 of freight ehargeR and a quantity of 
dnde r , as specified in the bill annexed to the com-
plai nt ; the total bill is $1 lH. :27>. I did the cai·ting 
for Ronntag Company, the eontrnd01·s on the 
hni]cli11g; thr1·r is an it0m of $~ whic-h should not 
be- in tlw l ill for em·ti11g th1·c-e fron gfrdp1·s. The 
Com·t 01·cl<>1·pd said itpm takc)n out and at thP con-
dnF",ion of the case (·onnsr1 of <lPf0mlant made the 
samP motionR on the same> g1·onn<ls as in t]w pre-
r<'<ling rases and also on the fnrthrr gTomHl that 
tlw la hor R1wd for in thiR rase is not of n kind that 
i~ liPnahlP; that thii-; servkP was a 11w1·e matt0r of 
lallor hrt,Yern Ronntap; Cornpm\Y and thr plaintiff; 
it h:1<l 110 pm-tfrnlar emwdion with this lmilding 
01· r<>rn1hnrtion of thP lrnilcling and is not lirnahlP. 
B,v ronsent of ronnsel th0 Jm ';v was dismisserl 
and ronns0l for plaintiff nnd rl0frndant nfter-
,rnr<ls i-'nlnnittNl hdefR to thr Conl't and thr Com·t 
<kd <lr<l in farnr of thP plai11tiff. 

Judge's Decision and Opinion. 
IH'"I RO"\1' cor ... TTY CIRCUIT COURT. 

II ARRIET DA VIS 

10 

20 

vs. 
On l\Iechanic's 30 

Lien. 
Dedsion. 

,Lurns A. Go1mox, Rerciver, et al. 

..APPEARANCES : 

Rn)OLPII S<'HRORDER and .Jo11N D. PIER"O I" , N, ~sqs., 
for Plaintiff. 

~- ~\. BE~~o~, Es<J., for Defrndant. 
WILLI.AM II. RPEER) Circnit Judge. 
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ihtd_qe's Derision and Opinion. 

The questions in this casP are two in number: 

1. Whether a lien is allowed in New Jersey in 
behalf of a claimant for hansporting materials 
delivering them on the job for use in the building 
where the carting is done by the claimant f01· tlw 
builde1·? 

2. If such a claim will not lie, whether the 
claimant in a lien snit will be entii-ely defeated be-
cause he has put in his claim both for items for 
delivery and for items for materials sold, said 
i terns being seve.ra ble? 

The answer at which I have arrived in this fii-~t 

question makes the decision of the second unnel'eS-
20 sa1·y, hut I have no hesitation in saying that it is 

my opinion that the seconu question shoul<1 lw 

answrretl in the affirmatiYe. I take it to he wrll 
f-iettled in ~cw tTe1·se)' that a claim is not necrs-
sarily bad, for inclnding illrgitimate as wrll as 

legitimate itemR; for it may stand quo ad the good 
items; but if the good items and the had arr in-
separably hlrnded, the claim will he bad. 

ARsoriates, etc. vs. Davison, 5 Dutch, 41:3; 
Edwards vs. Derrickson, 28 j_ :r_ .J. L., 39; 1Vhitr-
nerk vs. os. 11, N. J., E., 312. The first question 
is one of the novel impressions in Xcw ,Jrniry. 
After a carrful consirleration of thr trxt hooks, thr 

cases decfrlrd elsPwlwre than in :rew .Jersey, and 
the arg·nnwnts of connsPl, T ha-ve comr to thP con-
clusion ·that a liPn should he allowed for the 
charge for trrmsportation of the rnatP1·inl to hr 
n~Pd h1 thr constrnrtion of thP 1rnilclimr. 

Rection 1, of thr statntr, nndrr whic·h this claim 
-1u falls, proyidrs "f01· the payment of any debt ron-
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traded and. owing· to any person for labor per-
fo1·med or mate1fals fm·nished. for the erection and 
construction'' of a building'? It is perfectly mani-
fest that this claim is not for "matel'ials furniRh-
('d for the e1·ection and constn1ction of a build-
ing,'' and that if Rustainable at all it must be "for 10 
labor perfol'med for the eredion and construction 
of the building." 

The statute- is remedial in its nature and must 
by its te1·ms receive a liberal construction. It is 
de-signed for the protection of a needy and most 
me-l'itol'ious class of persons and should receive 
sueh constrnc-tion as will further the benign pur-
poses whkh the Legis]atme had in view in its 
rasRage. Looking first to the language itself em-
plo;yed by the Legislature, we observe that thP 20 
liC'n will lie "for labor perfonned for the erec-
tion and construction of a building." The labor 
need not nC'cessal'ily enter into the erection or 
construction, it is suffieient if it be for the errc-
tion and consti·nrtion . The constnwtion contend-
rd for by defendant would oust the hod-carrie1· 
from the protertion of the act, for ordinal'ily, he 
mel'(~]y ranies tlw matedal from the street \Yhere 
it is mixrd to the scaffold where the masons are 
employed. It would also exclude the· architect, 30 
and yPt l\1nt1rnl Benefit & Co. vs. Roland, 11 C. 
E. Green, 189, derides that he is C'ntitlcd to a lien 
nuder om· Rtatute. Whrn a man furnishes rna-
tr1falR he iR nominally bring paid for the mate-
1·ials as matp1•ials and not for the labor that went 
into thrm aR labor. Ile charges so much f01· ma-
tc•ria lR arnl if nnpaicl, his lien rlaim in not nomi-
nally fo1· lah01· pc>1·fornw<l in thr C'1·ection and con-
fltrnction of the lmihlinp;, hnt for materials fur-

40 
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nished for the erection and construction of th P 

building. Can anyone doubt, howeve1·, that, in 

substance, the lien is being maintained for lahm ·. 

\Yhc>n the manufacturer fixes his price at so mnch 

"delive1·ed at the building" doe-R anyone doub t 

that the price includes an allowance for cai·tage. 

In the case at bar it is sought to subject the build -

ing to a lien for labor performed in the ereetion 

and construction of the building because had th e 

transpoi-tation charges been included in the pric e 

of the goods there could have been no doubt of 

the> right to a lien. I am clear that such servk e 

constitutes labor performed for the e1·ection and 

construction of a building. 
This is the vie-w enunciated in Cyr. Vol. 27, 

page> 44, where- tlw following language iR nsed: 

"A lien iR mmally allowed for tranRp01·ta-

tion of the material to be used in the con-

struction of a building." 

This is the vic>w supp01-ted by the> following 

eases: 

McClain vs. Hutton, 131 Cal., 132; Gl 
Pac., 213; 63 Pac. 182, 622. 

Fowler vs . Pompelli, 76 S. ·w., 173. 
McKeen vs. Ha eltine, 46 ::\Iinn., 42G. 

Hill vs. :X ewman, 38 Penn. ~t., 131; and 

many others. 

The on1y openly antagonistic <lecision that I 

have found is "~c,hst_e1· vs. Real E:-.tate Imp. Co., 

140 Mass., 526. I cannot adopt the 1·easoning · 

us d in that ease. It is against the g1•pat wPight 

of antltm·ity. The 1·casorn; upon whith it rests 
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would omit a hod-canie1· and an an :hitec:t of a 
lien. 

~To ot hrr Com·t lrns follo"\YPd it, arnl there> "\verc> 
tfrc:umstam·ps which ·would 8CPm to Yindicate · tlw 
d( ds ion upon tlw g1·ound that the 1·ral ratio dc-
<·ide11di was that thc> mate1 ·inli.; c-m·kd we1·e 11ot 
fm niFhr<l f or the hnilding, 01· not to he used in its 
p1·edion and construction. 

The othr ·r two casps rited on dPfendant's ln-ief 
haw 110 application to thr cas at har. The idea 
mHlri-lying them is that if the labo1· in building 
mate rials is for thr matel'ial man, no lirn can be 
had therefoi •e, lwc·anse thr contract01· owes sueh a 
la hor rr no 1ia hili ty. 

{Tll(lcr fhPPC' cinnmstances I must find for t1w 

10 

pla intiff on the cpwstions resp1•vPcl. 20 
I>rfernlant's eounsel ohjrdPd to tbC' ruling of 

thP t l'ial jndgC' on thC' two q1wstions stated in th<~ 
hrgi nning of said judge's decision, and has ap-
))<'alPd from said judgment. 

Thi s adion was tried brfo1·r .Jndge ,Villiam H. 
~1,cc1·, with a jm·y at the Hrnlson Cfrcuit, on Angnst 
~, 1913. 

The c-au s0 having hcc-n Jw,, nl and submitted to the 
Jm·y, tlwy 1·et11m their vrrdiet as follow.': They 
:ay thry find tlw defrndant gnilty as in the plain- 30 
tiff's eomplaint is •charged npon it, and the~· as-
srss t he damages of the plaintiff on occasion of 
thr p1·rmhw s at thr sum of Onr Hundred Twen-
t~·-Two Dollars and _._ Tinety-six Cents. 

Whr ren1l0n it is a<ljndgrd that thr plaintiff re-
(·<n-rr of t he drfen<lant the sum of Onr Hundred 
:rnd T" ·enty-Two Do11ars and .... Tinrty-six Cents 
(~1~~ .f)I)) and tlwir costs which m·r taxed at the 
:11111 of Rixty Onr Dollars nrnl Ninrty-thrre Cents 

40 
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Grounds of Appeal. 

( $61.93), making in the whole, the sum of One 
Hundred and Eighty-Four Dollars and Eighty-
nine Cents ( $184.89). 

Judgment entered this August 5, 1913. 

WILLIA:Jl H. SPEER, 
Judge. 

Attest: 
Jon~ F. CROSBY, 

Clerk. 

Grounds of Appeal. 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

HARRIET DAns (claimant)' 
Plaintiff, 

vs. 

J.\MER A. GORDO ... T, Receiver of 
Sonntag Company, a corpora-

Actions at 
Law. On )le-
chanic 's Lien 
claim. 

80 tion (builde1·); KATE A. UIAL 

( owne1·), and RormRT D. FOOTE 
(mortgagee), 

Grounds of 
Appeal. 

Defendants. 

The appellant, Kate A. l\Iial, states the follovdng 
grounds of appeal: 

1. The contract, together with the specification.3 
40 accompanying the same, were filed in the officr of 
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the Clerk of tliP f1onnty in which tlw huilcling lfrn 
is situated, befme the w01·k was do1w Ol' makl'ials 
furnished for which the lien \Yas tiled; and . the 
said building aml the ]ands whe1·eon it stands are 
liable to the contraetor alone f01· whatever work 
" .,..aR done or materials furnished iu pursuance of 
~·nd1 contract. 

2. Tlw ('0ntl'art provides that the contractoi-s 
Rhall and will p1·ovide all the matel'iahi and pedorm 
all the wol'k fo1 thP e1·ertion and completion of the 
lrnilding and in sn('h ('ase it is not necessai·y to file 
all the specifications, but the filing of the contract. 
will be sufficient to pl'otect the building and lauds 
from liens by all persons, except the contractor, 
notwithstanding the language of Section 2 of th~ 
~Iechani<-'s Lien Law. 

3. 'rlie intereRt of the defendant, Kate A. l\fial, 
in tlw lands lirned is not lienahle. 

4. "l"'lie plaintiff pel'formed no labor and furnished 
no matel'ials on said building which would 1·ender 
said building and the . landR whereon the same is 
sit uatPcl Jiable to a lien. 

10 

20 

SA:\IUEL A. BESSON, 30 
Attomey of Appellant. 

40 
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Notice of Appeal. 

HUDSON COUNTY CIRCUIT COURT. 

HAHIUET D}1 . .Yrn (claimant) , 
Plaintiff , 

vs. 

JA:\1ES A. Gom:ox J Rec eiYer of 
Sonntag- Company, a <·01·pora-
tion ( lmilde1·) ; K.\TE A. 1[L\L 

( m-vnp1•), and ROBERT D. FOOTE 
( mm·tgagre), 

Defendants. 

To 
RPDOLPII SCHROEDER) 

.Attornry of Plaintiff. 

Action at Lmv. 
On )lechani c's 
Lien claim. 
Noticr of 
Appeal. 

TAKE :X0TICE that the defendant, Kate A. 
)Jial ( owne1·), apJ)eals to the Court of Enon; an d 
Appeals from the whole of the jndgnwnt entered in 
ihis eanse. 

SAMUEL A. BESSON , 
Attorney of Appellan t. 

ENDORSED: 

Se1·vic0 of the within grounds of appeal is ac-
knowl edged this 14th day of August, A. D. 1913. 

RUDOLPH SCIIROEDER , 
Attorney of Plainti ff. 

Filed Clerk's Office, Aug. 28, 1913, 10 :40 A. 1\1., 
Hudson County, N. J. 

13219. 



New Jersey Court of Errors and Appeals 

CHARLES S. SHULTZ) et al., co-
partners, trading as CHARLES 
s. SHULTZ & SON (Claimants)' 

Plaintiffs-Respondents, 

vs. 

On Appeal from 
Hudson County 
Circuit Court. 
Judgment on 

10 

KATE A. MIAL) et als. (Owner), 
Defendant-Appellant, Mechanic's Lien 20 

and four similar cases by differ-
ent plaintiffs against the same 
defendant. 

Claim. 

BRIEF FOR KATE A. MIAL, 
1
DEFEND-

ANT-APPELLANT. 

I. 

Facts. 

On July twelfth, Nineteen hundred and twelve, 
Kate A. l\Iial filed in the office of the Clerk of 
Hudson County, New Jersey, a building contract 
which is set out in full on page 21 of the printed 
case as Exhibit P-3. This contract had annexed 
to it and forming part of it certain specifications 

80 

40 



2 

whfrh ai·e set out in full on pages 26 to 32 in-
dnsiYe of the printed case and constitute a part 
of said Exhibit P-3. The contract was made be-
tween Sonntag Company, a corporation organized 
and doing business under the hnvs of the State of 
Xew Jersey, designated as Contractor in the con-
tract, Kate A. :Mial designated as Owner in the 

10 contract. .And the said Contractor agreed to pro-
-ride all the materials and perform all the work for 
the erertion and completion of a two-story and cel-
lar motion picture theatre, stores and hall building 
at the northeast corner of Washington and Sixth 
f-1treets, known as :.N"nmbers 601-603-605 Washing-
ron Street, Hoboken, X. J., as shown on the d1·aw-
ings and described in the specifications prepared 
by F. Il. Koenig~lwrger, Architect, which draw-
i11gs and specifications are identified by the signa-

20 tnres of the parties thrreto and became therehy a 
part. of this contract. See printed case, page 21, 
lines 30 to 40, and page 22, lines 1 to 8 inclusive. 
\York was begun on the said building on the first 
day of August, Xineteen hunclrc=>d and twelve and 
the plaintiffs-respondents furnished materials or 
the mnount and kind and at the prices set out on 
page 5 of the printed case, from pages 5 to 7 in-
clnsiYe. Sonntag Company, the Builder and Con-
fractor, l' ecame insolvent and was unable to finish 

30 the building. The plaintiffs-respondents filed a 
li rn claim ·\Yhich is sc=>t out on page 36 of the pdnt-
c=>d case as Exhibit P-4. On the eighth day of Jan-
nar~T, Xineteen hun ·dred and thirtec=>n summons 
was issnrd with complaint annexed; the defend-
ant-appellant filed an answer; the cause was tried 
on the twrnty-fifth day of April, Nineteen hun-
c11~rc1 and thirteen hefore the Hudson County Cir-
cuit Court and a Jury and the .Jury by direction 
of the Trial ,Judgr, Honorable ,Villiam H. Sprer, 

40 
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found a verdict in favor of the plaintiffs-respon-
dents for One thousand eight hundred and sixty 
dollars and fifty-six cents. The costs of the suit 
were afterwards taxed at Sixty-three dollars and 
fifty-four cents and judgment in favor of the plain-
tiffs-respondents was entered against Sonntag 
Company generally for One thousand nine hun-
dred and twenty-four dollars and ten cents and 10 
specially against the lands described in the said 
lien claim for said last mentioned sum. The de-
fendant-appellant has appealed to this Court. On 
motion of the plaintiffs-respondents to dismiss the 
appeal made in this cause on December third, 
Nineteen hundred and thirteen, it was stipulated 
in open Court that the farts stated in the charge 
of Judge Speer, pages 16 to 21 inclusive, of the 
printed case to the Jury should be taken as true, 
and that the four similar cases by different plain- 20 
tiffs against the same defendant should be decided 
in the same manner as this case. 

II. 

Argument. 

The first ground of appeal is set out on page 3 
of the pl'inted case and reads as follows: 

"1. The contract together with the specifi-
cations accompanying the same were filed in 
the office of the Clerk of the County in which 
the building liened is situate before the work 
was done or materials furnished for which 
the lien was filed, and the said building and 
the lands whereon it stands are liable to the 
Contractor alone for whatever work was done 
or materials furnished in pursuance of said 
contract." 

30 
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First Point. 

If the contract 01· a duplicate thereof, together 
with the speci:fica tions accompanying the same, or 
a copy 01· copies the1·eof be filed in the office of the 
Clerk of the County in which the building is sit-
uate before any work is done or materials fm·nished, 

10 the building and the land whereon it stands can-
not be liened except Ly the Contractor alone. See 
Sect ion 2 of "An Act to seclue to Mechanics and 
others payment for their labor and materials in 
erecting any building ( Revision of 1898), '' as 
amended by Chapter 271 of the Laws of 1910. See 
P . L., 1910, pages 472 and 4 73. .r ote the peculiar 
phraseology iu the amended section "together with 
the specifications accompanying the same." The 
contract, Exhibit P -3, page 21 of the printed case, 

20 was :filed July twelfth, Nineteen hundred and 
twelve, in the office of the Clerk of Hudson County, 
New Jersey. See printed case, page 35, lines 20 
t o 30. The1e was a set of specifications accom-
panying the same and filed tf,gether with it in tlw 

office of said Clerk . Ree printed case, pa~es 26 to 
32 inclusive and sig-neu. by Sonntag Company, 
with its corporate seal and also b;v Kate .A .... Iial, 
the supposed owner. Was this such a complianre 
with anwnded Section 2 of the ~f ec hanics' Lien Law 

30 that it made the building immune from all liPns 
except that of the Contractor? Here was a build-
ing erected in ·whole hy contract in writi11g. ThP 
contract together ·with the specificatiom; accom-
panying: th<: same was filed in the office of thr 
C1erk of the County in which said bni1rling is 
situate, before an~· work wns done or mate1·ia1s 
furnished to or for said hni.1ding. It ppems to hr 
:l. rtn 1•al con l Haner with the requiremn11t.;: of t 1 

t :-it1 te. Ro far as concerns the ow1wr of thr- ht d' 

40 and lmilding, this Statute is a Penal Rtatntc an<l 



according to the established rules of construction 
Penal Statutes must be construed strictly and con-
fined to the legitimate import of the terms used 
therein. If an act of the Legislature is clearly and 
unequivocally expressed, it is neither void in its 
direct or collateral consequences, however absurd 
and unreasonable they may appear. Where the 
signification of a Statute is manifest, no authority 10 
less than that of the Legislature can restrain its 
operation. The learned Trial Judge erred in re-
fusing to grant a non-suit on motion of defend-
ant's counsel, see printed case, page 15, lines 25 
to 30 inclusive. 

The judgment of the Hudson County Circuit 
Court should be rever·sed and judgment in favor 
of the defendant-appellant should be given by this 
Court. 

III. 

Second Ground of Appeal. 

( See Printed Case, page 3.) 

"2. The contract provides that the Con-
tractor shall and will provide all the material 

20 

and perform all the work for the erection and 
completion of the building and in such case it 30 
is not necessary to file the specifications, but 
the filing of the contract will be sufficient to 
protect the building anu lands from liens by 
all persons excepting the Contractor, notwith-
standing the language of Section 2 of the Me-
chanics' Lien Law." 

In the case of Campbell, Morrell & Co. vs. Le-
hocky, 83 N. J. L., 505, this Court construed the 

40 
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third section of the Mechanics' Lien Law, P. L., 
1898, page 538. The second section of the Mechan-
ics' Lien Law was amended in 1895, P. L., page 
313, by inserting the words "together with th e 
specifications accompanying the same." In giving 
the opinion of the Court in Campbell, Morrell & 
Co. vs. Lehocky, Justice Trenchard says: 

"Construing this section as it stood prior 
to the amendment of 1895, our Courts held 
that when the contract covered all the wo1·k 
to be done and all the material to be furnished , 
it was not necessary to file the plans and speci-
fications.'' 

Ayres vs. Revere, 1 Dutcher, 4 7 4. 
Babbit vs. Condon, 3 ib., 154. 
Budd vs. Lucky, 4 ib., 484 . 
Pimlott vs. Hall, 26 Vr., 192. 
LaFoucherie vs. Knutzen, 2-i ib., 234. 
Freedman vs. Sandlmop, 8 Dick. Ch. Rep., 

243. 

In the case ef Babbitt vs. Condon, 3 Dutch er, 
154, the contract being to do all the work and fur-
nish all the material, Chief Justice Henry W. 
Green declared that the specifications formed no 

30 essential part of the contract and were not re-
quired to be filed. 

40 

In a concurrent _opinion Justice Haines said: 

"Where all the labor and all the material s 
are to be done and furnished by the buildel', 
then the contract alone will give the noti ce 
required by the Statute and that alone is suf-
ficient to be filed, and although the contr aet 
may refer to the specifications and declare 
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them to lie a part of it, yet for the purpose 
of such notice it is not an essential part nor 
necessary to be filed with it. If placed on file 
it could give no further notice than is given 
by the contract itself. In this case the con-
tract refers to the specifications for the de-
scription of the work to be done and the ma• 
terials to be found; but the builder was to 10 
perform all the work in the best and most 
workmanlike manner and to supply all the 
materials of the best quality of their several 
kinds. There was no allegation of any extra 
work for which the materials in question were 
found. On the contrary, by the p1·oof it a~ 
peared that all were furnished for the build-
ing erected pursuant to the contract. As to 
such, the plaintiff had the statutory notice 
that the builder was to find all and that no 20 
other lien than that of the builder could be 
pla .ced upon the building or land. The plea 
that the house and land described in the lien 
were not liable to the plaintiff's claim was 
fully sustained by the proof of such filing of 
the contract; and this also was a sufficient 
reason why the plaintiff was not entitled to a 
verdict." : .. : .. /.~:.J1 _:.. : 

The counsel who argued this cause were men of 
high standing in their profession, being F. T. Fre-
ling huysen for defendant and J. P. Bradley for 
plaintiff. Notwithstanding the amendments that 
haH' lwen made to the )lechanics' Lien Law sinct~ 
the decision of Babbitt vs. Condon, the reasoning 
of that case is as sound and as good to-day as it 
was in 1858, and is just as applicable to the lan-
guage of Section 2 of the present Statute as it 
was to the language of the Statute of 1858. 

80 

40 
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Campbell, Morrell & Co. vs. Lehocky only ap-
plies to Section 3 of the present :Mechanics' Lien 
Law, so that Section 2 is yet open to construction. 

The contract ( see printed case, pag·e 21, line 31) 
reads: 

"The Contractor shall and will p1·ovicle all 
10 the materials and perform all the ,York for tlw 

erection and completion of a two-stor~· and 
cellar motion picture theatre, stores and hall 
building at the northeast corner of Washlng-
ton and Sixth Streets, known as Nos. 601-603-
605 Washington Street, Hoboken, N. J., a8 
shown on the drawings and described in the 
~pecifications p1·epared by F. H. Koenig13l1erg-
er, Architect, which drawings and specifica-
tions are identified by the signatUl'es of the 

20 parties hereto and become hereby a part of 
this contract." 

No claim for extra work was made in any of 
the complaints filed by the various plaintiffs in 
these suits. The plaintiffs-respondents had the 
statuto1·y notice that the builder was to find all 
and do all and that no other lien than that of the 
builder could be placed upon the building or land . 
If there was not a sufficient filing of the specifica-

30 tions to comply literally \Yith the requirements of 
the second section of the Mechanics' Lien Law, then 
the rational and l_ogical decision in this case is 
that such a filing is not essential and it is not 
necessary that such specifications be filed with the 
eontract, because if placed on file it could give no 
further notice than is given by the contract itself, 
therefore the judgment of the Circuit Court sllould 
be reversed and judgment in favor of the defend-
ant-appellant should be ordered entered. 

40 
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IV. 

The Third Ground of Appeal 

is that the interest of the defendant, Kate A. ~fial, 
in the lands liened is not lienable. 

Henry H. Hankins, deceased, died seized of the 
lands upon ,vhich the building in question was 10 erected. By the fourth paragraph of his will he 
gave and bequeathed the income of bis estate, real 
and personal, unto his wife, Isabel Hankins, for 
and during the time of her natural life. She after-
wards manied George W. Chandler, who has since 
died and she is now called Isabel Chandler. Henry 
H. Hankins by the fifth paragraph of his will said : 

"After the death of my wife, Isabel Han-
kins, I give, devise and bequeath unto my 20 niece, Kate A. Ebbetts, and to her heirs autl 
assigns foreyer all the rest, residue and re-
mainder of my estate, real and personal." 

This included the lands in question. Kate A. 
ElJLetts afterwards married Doctor l\Iial, and is 
now known as l\Irs. Kate A. Mial ( see printed 
_case, page 39, lines 25 to 40 inclusive, and page 
40, lines 1 to 12 in.elusive). Mrs. Chandler after-
wards made an agreement with Mrs. l\lial, of which 80 
the fifth paragraph only concerns this case. It is 
found in pl'inted case, page 40, lines 15 to 40. The 
(Jnestions for the Court to resolve are: 

( 1) Can Mrs. Chandler, the window and. benefi-
ciary of her deceased husband under his will, 
make an agreement with l\Irs. Mial which destroys 
the will of the test a tor, during the lifetime of Mrs. 
Hankins? 

40 
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(2) Can the mate1fal:man fasten a :Mechanic's 
Lien 011 the land which 1Irs :Mial holds undC>r such 
an agreement and dep 1..'iv1t~ l\Irs. Hankins of the 
provision which her deceased husband made for 
her by his will? 

In Corcoran vs. Jones, 12 N. J. L. J., 38, Justice 
8cudder, at Circuit, held that a court of law in a, 

10 suit on a lien claim cannot take cognizance of an 
equitable estate such as the right of a tenant to 
exercise an option of purchase on the expiration 
of his tenancy. 

In Dalrymple vs. Ramsey, 18 Stew., 494, V. C. 
Van Fleet, w'ith excellent 1·easoning·, held that t'~c 
Statute does not extend to equitable, but only to 
legal estates and that a claim -could not be en-
forced as a lien against the estate of the ben efi,j. 
ary under a resulting trustee who was in posses-

20 sion of the land and caused the buildings to be 
erected thereon. 

A lease or contract to convey the lands does not 
constitute the requisite written consent of the own-
er to subject his interest in the land to the lien. 

• Currier vs. Cummings, 13 Stew., 145. 
Dalrymple vs. Ramsey, 18 Stew., 496. 
Dey vs. Da".is, 18 N. J. L. J., 301. 

30 Is Isabel Chandler trustee under said will? If 

40 

so, can she di vest herself of the trust? If she is 
not trustee, who holds the legal estate during her 
lifetime, 1\Irs. Kate A. Mial being the owner of 
the vested estate in remainder? Is not thi s titl e 
in the same condition as the title to the property 
in Babbitt vs. Condon, 3 Dutcher, 154? If so, 
should not judgment be reversed and judgment in 
favor of the defendant-appellant be ordered enter-
ed? Mrs. Chandler has not been made a party to 



11 

the snit. If she is a trustee and cannot divest 
hcnw lf of the trnsteeship it prevents the lien from 
01wration. ~Irs. ~Iial's estate in remainder will 
rem ain as it is until the death of :Mrs. Chandler. 

Respectfully submitted, 

SAMUEL A. BESSON, 10 
Attorney for Defendant-Appellant, 

Kate A. Mial. 

20 

30 
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New Jersey Court of Errors and Appeals 10 

HARRIET DAVIS (Claimant)' 
Plaintiff-Respondent, 

vs. 

KATE A. MIAL (Owner) , et als., 
Defendant-Appellant. 

On Appeal 
from Hudson 
County Cir-
cuit Court. 
Judgment on 
Mechanic's 
Lien Claim. 

BRIEF FOR KATE A. MIAL (OWN-
ER), DEFENDANT-AP ·PELLANT. 

I. 

Facts. 

20 

The plain t iff-respondent in the above entitled 
cause is Harriet Davis, a woman carrying on the 80 
business of a truckman. Her claim is for carting 
materia ls and she was employed to do said work by 
the contractor. Included in her bill is also a claim 
for eighteen loads of ashes furnished for the build-
ing at twent y-five cents per load. Her total bill 
is One hundred and nineteen dollars and twenty-
five cents, less two dollars which th e Court ordered 
stricken out for the carting of three iron girders 
not connected in any manner with the building. 
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Thi8 leaves a total demand of One hundred and 
srYenteen dollars and twent~'-fiYe cents besides the 
costs. The same questions we1·e raised in this 
case that were raised in the case of Charles S. 
Shultz, et al., co-partners, trading as Charles S. 
Shultz & Son, plaintiffs-respondents, vs. Kate A. 
Mial, et als., defendant-appellant, and the same 

10 objections were made to the rulings of the Trial 
Court and the same decision given by the Circuit 
Court, and appeal has been taken. The same bl'ief 
that has been filed in the Shultz case presents all 
the arguments on those points in this case and 
three copies thereof have been given to the attorney 
for the plaintiff-respondent in this case as required 
b~' the rules of Court for the purpose of avoiding 
rep1·inting the same brief, and this Court can use 
the Rhultz brief filed by me on behalf of Mrs. :mal 

20 in the consideration of those questions. The ad-
ditional grounds of appeal in this case are found 
in the printed case of Shultz vs. l\iial, page 49, as 
the fourth ground of appeal, to wit, "The plaintiff 
performed no labor and furnished no materials 
on said building which would render said build-
ing and the lands whereon the same is situate, 
liable to a lien." 

80 Facts Pertinent to this Particular 
Causie. 

40 

At the trial of the above cause it was shown by 
testimony of the plaintiff that the claims were all 
for ,cartage except that the plaintiff's witness tes-
tified that she had paid twenty-five cents each for 
eighteen loads of ashes. 
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Argument. 

POINT I. 

The claims ( except that for twenty-five cents 
per load for eighteen loads of ashes) should not be 
allowed because they are for drayage. The section 
of the Statute under which this claim falls is Sec-
tion 1 and provides "for the payment of any debt 
contracted and owing to any person for labor per-
formed or materials furnished for the ereotion and 
construction)) of a building. Omitting in argu-
ment the claim for eighteen loads of ashes at 
twenty-five cents per load, the entire claims are 
for carting exclusively. In analysing the statute, 
we find that the 1eonditions under which such a 
claim must fall are : 

1. For labor performed for the erection and con-
struction of a building. 

2. For materials furnished for the erection and 
construction of a building. 

The plaintiff surely did not furnish any materials 
so ( 2) may be eliminated. As to labor performed 
it can be said in a general way that she did per-
form labor when she carted materials. But the 
Statute restricts and modifies the labor when it 
prescribes that the labor must be performed for 
the erection and construction of a building. 

Did the plaintiff perform any labor in erecting 
the building? The definitions by Webster of the 
verb erect are, to raise, to found, to establish. 
Surely the plaintiff did not raise, establish or found 
any part of the building by carting materials. The 
definition by ·\Vebster of the verb construct are, to 
pile up, to form. The plaintiff did none of these. 

10 

20 
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She drew matel'ials which might have neve1· gone 
into the building. They might have been found 
useless or have been ch-awn wholly or partly for 
the benefit of someone else even under orders of 
the contractor. Even admitting that they all went 
into the building, it is not conceivable how a lien 
can be allowed. for the carting of them to the build-
ing as the Statute prescribes that the labor must 
be performed for the construction and. erection of 
the building. The Statute wishes to localize the 
effect of the labor to demand that it be used in 
erecting and constructing the building. 

If tho plaintiff had carterl five times as much 
materials as she- did, she would not have con-
tributed one iota to the construction or errction 
of the building. She would only have made an 
immense pile of useless matel'ial. Because a con-
tractor orders goorls lwonght by parcel post or 
express or frright to lw used in the constrnrtion of 
a building, is the Govrrnment or the Expresg 
Company or the Railroad Comp-any entitled to a 
lien for labor performed in the errrtion and con-
struction of a bnilding? .l'r o, the Statute wishrs 
to confhw the labor to that whirh actually improves 

; the realty and constructs and erects some things 
to that end.. 

The ca~e of Evans vs. Lower, 67 N. J. Eq., 232, iR 
the nearest approach in this State to a case in 
point. Here a lien was denied .for tools fnrni1-ihrd 
a conhactor ,dth which to work on the buildin~ 
and also one was denied for money lent the con-
tractor to -pnrchase materials to he used in the 
construction of the bnilding. The materials in the 
plaintiff's lirn claim were used in the constrnrtion 
of the building in q11rstio11 as wrrr the ahovr in 
thP caRe ritrcl. lmt nrithPr of thr rlaimants did any 
work on tbr mate1·iah; fnrniRhrcl or prrforme<l rinY 

]a hm· in tlw rrrction and constrnction of the 
building. 
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The othe1· cases relied upon in this argument 
and of which the opinion of the several Courts 
were followed are : 

Webster vs. Real Estate & Improvement 
Company, 140 l\f ass., 526. 

Wilson vs. Whitcomb, 100 Pa. State, 547. 
Wilson vs. Nugent, 125 Cal., 280, 284. 10 

In the first of these cases, a lien was not allowed 
for carting sand and lumber to be used in the 
construction of a building and which were used to 
that end. In the second case cited, the Court re-
fused to allow a lien for the carting of lumber used 
in the construction of a building. In the third 
case cited, it was held that a claim for hauling 
slate used in the construction of the roof of a 
building was not a lienable claim. 

POINT II. 

The judgment of the Trial Court was erroneous 
as it should have been in favor of the defendant. 
The judgment should be reversed and judgment 
ordered entered in favor of the defendants, unless 

20 

this Com-t is of the opinion that judgment should 
have been given to the plaintiff-respondent for 
Four Dollars and Fifty cents for the eighteen loads SO 
of ashes at Twenty-five cents each, in which case 
the judgment would not carry costs and should be 
reYersed for that rrason and a judgment for the 
proper amo11nt entered without costs. 

13315-

Respectfully sn 11mitted, 

SAMUEL A. BESSON, 
Attorney for Defendant-Appellant. 

40 
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