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JUDGMENT RECORD.
COMPLAINT.

NEW JERSEY SUPREME COURT.

Apam KosoBUcKki,

Blaz e Judgment Record.
V. Action at Law.

On Postea.
James Mercer Davis,

Attorney.

Epwarp . McGarry, Jo-
sepH PROBINS K Y and
SuaepparpD W. CooMBs,

Defendants.

Edward C. MeGarry, Joseph Probinsky and Shep-
pard W. Coombs, the defendants in this cause, were
summoned to answer unto Adam Kosobucki, the
plaintiff therein in an action at law upon the fol-
lowing complaint:

(Summons issued December 26, 1925.)

The plaintiff residing at Wildwood, in the County
of Cape May and State of New Jersey, says:

1. That on or about September 8th, 1925, the said
defendants individually and collectively represented
the said plaintiff. They had formed a syndicate or
association and had obtained an option upon a cer-
tain piece of real estate in the County of Cape May
and State of New Jersey, and that they had resold
the same at a considerable profit.
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Complaint

2. The said defendants individually and collec-
tively further represented that in order to complete
sald transaction it was necessary for them to have
an additional sum of money, to wit, the sum of
$2500, and that if the said plaintiff would advance
said sum of money the said defendants would give
him an equal interest in- the profits to acerue from
the sale of said property which had been made at
that time.

3. The said plaintiff relying upon the representa-
tions, promises and assurances of the said defen-
dants advanced to them the sum of $2500 for the
purpose of perfecting their option so that said
property could be resold.

4. But the said defendants well knowing the prom-
ise, falsely represented and pretended that the said
property had already been resold at a considerable
profit and thereby induced the said plaintiff to in-
vest the said sum of $2500.

5. The said defendants, as a matter of fact, had
not resold said property but merely acquired an
option thereon for the purpose of speculation, and
have abandoned said proposed venture whereby the
salid plaintiff’s money is lost.

The plaintiff demands of the said defendants the

S ke
30 Sum of $3500.

James Mercer Davrs,
‘ Attorney of Plaintiff.
(Filed January 18, 1926.)

Answer of Edward C. McGarry

ANSWER OF EDWARD C. McGARRY.

The defendant, Eidward C. McGarry, answering
the plaintiff’s complaint filed herein says that:

1. He denies paragraph one of said complaint.
2. He denies paragraph two of said complaint.
3. He denies paragraph three of said complaint.

4. He denies paragraph four of the said com-
plaint.

5. He denies paragraph five of the said com
plaint.

SEPARATE DEFENSES.

1. Defendant, Edward C. McGarry, never at any
time entered into any negotiations with the plaintiff,
either individually or with others, to purchase any
real estate in the County of Cape May and never
made any representations to said plaintiff concern-
ing any such purchase of resale, or requested said
plaintiff to advance any sum or sums of money for
that purpose.

2. This defendant entered into an agreement with
one David Ostreicher to purchase certain lands and
premises in the City of Wildwood, New Jersey,
known as the Biltmore Hotel, which agreement was
signed by him, the said plaintiff (described as Adam
Adams), Edward Z. Fox, Joseph Probinsky, Shep-

[Q)




4 Answer of Edward C. McGarry

pard W. Coombs and Clara Rasnek, and each as-
sumed their proportionate share of the purchase
price mentioned in said contract of the expenses in-
cident to its purchase, and further agreed to stand
his or her proportionate share of any losses that
might be sustained by reason of said purchase. A
copy of said agreement is attached hereto, made a
part hereof and marked Exhibit A.

3. Plaintiff failed and neglected and refused to
provide the balance of his share of the amount re-
quired to make settlement upon said property under
the terms of said agreement, although this defen-
dant was ready, willing and able to settle for the
same to the extent of the share held by him, and the
plaintiff, Adam Kosobucki, did not appear and was
not present at the time and place set for settlement,
thereby forfeiting his rights under said contract.

4. This defendant never at any time entered into
any agreement with the said plaintiff, whereby the
salid Kosobueki should advance any money for the
procuring of any option as in said complaint set
forth, but is merely a party to the agreement of sale
annexed hereto.

CouNTER-CLATM.
Defendant, Edward C. MeGarry, by way of coun-

ter-claim against plaintiff, Adam Kosobucki, alleges
that:

1. On or about the 8th day of September, A. D.
1925, one David Ostreicher, a single man, entered
into an agreement of sale wherein and whereby he
agreed to sell certain lands and premises situate in

Answer of Edward C. McGarry 5

the City of Wildwod, County of Cape May and
State of New Jersey to Adam Adams (appearing
herein as plaintiff, under the name of Adam Koso-
bueki, his true name) 1 part, Edward Z. Fox, 1
part, K. €. MeGarry, 1% parts, Sheppard W.
Coombs, 1% parts, Joseph Probinsky, 1%4 parts.

2. That the said Adam Kosobucki, the plaintiff
herein, under and pursuant to said agreement, paid
as his proportion of the deposit on account of the
purchase price of said property the sum of $2500
and that these defendants paid their proportionate
shares of the total deposit of $20,000 paid on ac-
count of the purchase price as shown by the agree-
ment hereto annexed.

3. That because of the failure and refusal of the
sald plaintiff, Adam Kosobucki, to produce the bal-
ance of the purchase price upon his share in said
agreement, settlement could not be effected, and this
defendant has lost the deposit amounting to $3750.00
which he paid on account of the purchase price.

Judgment will be demanded for the sum of
$3750.00 with interest from January 15, 1926.
Markx R. Sooy,
Attorney for Defendant,
Edward C. McGarry.

EXHIBIT <A

THIS AGREEMENT, Made the Eighth day of
September, A. D. 1925, between David Ostreicher,
single man, of the City of Wildwood, County of
Cape May and State of New Jersey, party of the
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first part and Adam Adams, 1 part; Edward Z. Fox,
1 part; K. C. McGarry, 14 parts; Joseph Probin-
sky, 115 parts; S. W. Coombs, 1% parts, and Clara
Rasnek, 1% parts, all of the City of Wildwood,
County of Cape May and State of New Jersey, of
the second part, hereinafter called the Buyers.

Witnesseth, That the Seller agrees to sell and
convey and the buyers agree to buy all those certain
lots, tracts or parcels of land and premises situate
in the Second Ward, City of Wildwood, County of
Cape May and State of New Jersey, more partic-
ularly described as follows: situate on the westerly
side of Atlantic Avenue between Cedar and Schel-
lenger Avenue in the said City, being lots #13, 14,
15 and parts of 28, 29, and 30 of Block #168, being
150 feet on Atlantic Avenue, by about 130 on Cedar
and Schellenger Avenue, and it is hereby made a
part of this agreement of sale that when the prop-
erty to the south, in said tract, is desired to be im-
proved by the erection of a building or buildings
thereon that he, the said seller will execute a re-
lease part of mortgaged premises on such southerly
portion, taking back a mortgage for the amount to
be released and will accept partial mortgages on
said building or buildings as may be agreed upon
between the parties hereto that the Hotel Ruric
building thereon will not be demolished or removed
unless nor until satisfaction therefore shall have
been given therefor, for the price or sum of ONE
HUNDRED AND SEVENTY FIVE THOUSAND
DOLLARS under and subject to the following terms
and conditions:

1..A first payment of Twenty thousand dollars,
i?eco.lpt of which is hereby acknowledged by the sel-
er.

2. The balance of the purchase price shall be paid
in the following manner -

Answer of Edward C. McGarry 7

$45,000. on January 15th, 1926, at which time a pur-
chase money mortgage for $110,000. for the term of
10 years at 6% payable % yearly. shall be given.
It is further agreed that should the Hotel Ruric
Building be .permitted to be removed or demolished
by permission of the said David Ostreicher he will
take such an amount on mortgage on the new build-
ing to be erected thereon at the request of the
buyers. The time of final settlement shall be made
at the office of Robert Bright, 1st and New Jersey
Avenues, N. Wildwood, N. J. on or before January
15th, 1926, at the deposit of $20,000. made herewith,
at the option of the Seller may be applied on ac-
count of the purchase price or be forfeited as liqui-
dated damages to the seller, and not as a penalty,
provided that the necessary title searches can be
obtained from any first class New Jersey Title com-
pany by that date. Should there be any delay, not
the fault of the Buyers, in the procuring of such
searches, the time for final settlement shall extend
until such searches can be obtained.

3. The title to the premises shall be free and clear
of all encumbrances, including municipal liens and
assessments, except municipal improvements in the
course of construction and not assessed, obvious
easements, usual restrictions running with the land,
and the buyers agree that there shall accompany said
mortgage fire insurance to the amount of $50,000.00,
and shall be a marketable title, and the seller shall
tender a special warranty deed conveying such title
at the time of the final settlement, or in the event
that such title cannot be as above, then this deposit
shall be returned to the buyers.

4. All adjustments shall be made as of January
15th, 1926, and possession shall be given the buyers.

9. They buyers shall pay for searches and all other

30




8 Answer of Edward C. McGarry

expenses, excepting the preparation of the Deed
and the necessary revenue stamps attached thereto,
which shall be paid by the seller.

6. This agreement shall extend to and be binding
upon the heirs, executors, administrators, succes-
sors and assigns of the parties hereto.

7. Time 1s the essence of this agreement.

8. This contract includes all fixtures and appur-
tenances permanently attached to the building or
buildings on the land herein described and also
specifically the following items:

IT IS AGREED THAT NO COMMISSION IS TO
BE ALLOWED OR PAID ON THIS SALE TO
ANY AGENT OR BROKER. |
In Witness Whereof, the parties hereto have set
their hands and seals the day and year first above
written.
DAVID OSTREICHER (SEAL)
EDWARD Z. FOX (SEAL)
EDWARD C. McGARRY (SEAL)
JOSEPH PROBINSKY (SEAL)
SHEPPARD W. COOMBS(SEAL)
CLARA RASNEK (SEAL)

Signed, sealed and delivered

in the presence of

(Filed May 1, 1926.)

Answer of Sheppard W. Coombs and
Joseph Probinsky

ANSWER OF SHEPPARD W. COOMBS ANI
JOSEPH PROBINSKY. -

The defendants, Sheppard W. Coombs and Joseph
Probinsky, answering the plaintiff’s complaint filed
herein say that:

10

. They deny paragraph one of the complaint.

. They deny paragraph two of said complaint.

. They deny paragraph three of said complaint.
4. They deny paragraph four of said complaint.

. They deny paragraph five of said complaint.

20

SEPARATE DEFENSES.

1. The said plaintiff joined with the defendants
in the taking of an agreement of sale for said prop-
erty deseribed in plaintiff’s complaint and agreed to
pay his proportionate share of the costs thereof and
the expenses incident to its purchase and to stand
his proportionate share of any losses that might be
sustained.

2. Plamntiff was one of the parties to said agree-
ment of sale, a copy of which is attached hereto, and
made part hereof and marked Kxhibit ‘“A,’’ and
assumed his equal share of the liabilities thereunder.

3. Plamntiff has refused to produce his share of
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Joseph Probinsky

the amount required to settle upon said property
under the terms of the said contract, and for that
reason has forfeited any rights which he may have
had under said contract.

These defendants appeared on the day of settle-
ment prepared and ready and able to make settle-
ment upon said property, under said contract, but
the plaintiff, Adam Kosobucki, did not appear and
was not present to consummate his share of said
agreement, whereby his rights thereunder became
forfeited and void.

The said plaintiff, Adam Kosobucki, in spite of
requests so to do, has at all times refused to join
with these defendants in making settlement upon
sald property and has refused to assign his interest
in said contract of sale, whereby it has become im-
possible for these defendants to make settlement
upon said property. :

CounNTER-CLATM.

Defendants, Joseph Probinsky and Sheppard W.
Coombs, by way of counter-claim against plaintiff,
Adam Kosobucki, allege that:

1. On or about the 8th day of September, A. D.
1925, one David Ostreicher, a single man, entered
into an agreement of sale wherein and whereby he
agreed to sell certain lands and premises situate in
the City of Wildwood, County of Cape May and
State of New Jersey to Adam Adams (appearing
herein as plaintiff, under the name of Adam Koso-
bucki, his true name) 1 part; Kdward Z. Fox, 1 part;
E. C. McGarry, 1% parts; Sheppard W. Coombs,
172 parts; and Clara Rasnek, 114 parts. |

Answer of Sheppard W. Coombs and Tk
Joseph Probinsky

2. That the said Adam Kosobucki, the plaintiff
herein, under and pursuant to said agreement, paid
as his proportion of the deposit on account of the
purchase price of said property the sum of $2500
and that these defendants paid their proportionate
shares of the total deposit of $20,000.00, paid on
account of the purchase price as shown by the agree-
ment hereto annexed.

3. That because of the failure and refusal of the
said plaintiff, Adam Kosobucki, to produce the bal-
ance of the purchase price upon his share in said
agreement, settlement could not be effected, and
these defendants have lost the deposits which they
paid on account of the purchase price.

Defendants allege that they have sustained dam-
age in the sum of $5000.00, because of plaintiffs re-
fusal to make settlement according to the terms of
said agreement.

Mark R. Sooy,
Attorney for Defendants.

——

N HIB A

THIS AGREEMENT, Made the Eighth day of
September, A. D. 1925 between David Ostreicher,
single man, of the City of Wildwood, County of
Cape May and State of New Jersey, party of the
first part and Adam Adams, 1 part; Edward .Z.
Fox, 1 part; E. C. McGarry 1% parts; Jos. Probin-
sky 1% parts; S. W. Coombs, 1% parts and Clara
Rasnek 174 parts, all of the City of Wildwood,
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192 Answer of Sheppard W. Coombs and
Joseph Probinsky

County of Cape May and State of New Jersey, of
the second part, hereinafter called the Buyers.

Witnesseth, That the Seller agrees to sell and
convey and the buyers agree to buy all those cer-
tain lots, tracts or pareels of land and premises sit-
uate in the Second Ward, City of Wildwood, County
of Cape May and State of New Jersey, more par-
ticularly described as follows: situate on the west-
erly side of Atlantic Avenue between Cedar and
Schellenger Avenues in the said City being lots #13,
14 and 15 and parts of 28, 29, and 30 of Block 168,
being 150 feet on Atlantic Avenue, by about 130 on
Cedar and Schellenger Avenues, and it is hereby
made a part of this agreement of sale that when
the property to the south, in said tract, is desired to
be improved by the erection of a building or build-
ings thereon that he, the said seller will execute a
release part of mortgaged premises on such south-
erly portion, taking back a mortgage for the amount
so released and will accept partial mortgages on
said building=or buildings as may be agreed upon
between the parties hereto that the Hotel Ruric
building thereon will not be demolished or removed
unless nor until satisfaction therefore shall have
been given therefor, for the price or sum of ONE
HUNDRED AND SEVENTY FIVE THOUSAND
DOLLARS under and subject to the following terms
and conditions:

1. A first payment of Twenty thousand dollars,
receipt receipt of which is hereby acknowledged by
the Seller.

2. The balance of the purchase price shall be paid
in the following manner:
$45,000. on January 15th, 1926, at which time a pur-
chase money mortgage for $110,000. for the term of

Answer of Sheppard W. Coombs and 13
Joseph Probinsky

10 years (@ 6% payable 14 yearly, shall be give{l.
It 1s further agreed that should the Hotel Rurie
Building be permitted to be removed or demolishgd
by permission of the said David Ostreicher he will
take such an amount on mortgage on the new build-
ing to be erected thereon at the request of the buy-
ers. The time of final settlement shall be made at
the office of Robert Bright, 1st and N. J. Avenues,
N. Wildwood, N. J. on or before January 15th, 1926,
or the deposit of $20,000. made herewith, at the op-
tion of the Seller may be applied on account of the
purchase price or be forfeited as liquidated d.am-
ages to the Seller, and not as a penalty, prov;ded
that the necessary title searches can be obtained
from any first class New Jersey title company by
that date. Should there by any delay, not the fault
of the Buyers, in the procuring of such searches, the
time for the final settlement shall extend until such
searches can be obtained.

3. The title to the premises shall be free and clear
of all encumbrances, including municipal liens and
assessments, except municipal improvements in the
course of construction and not assessed, obvious
easements, usual restrictions running with the 1an§l,
and the buyers agree that ther shall accompany said
mortgage fire insurance to the amount of $50,000.00,
and shall be a marketable title, and the seller sl}all
tender a special warranty deed conveying such title
at the time of the final settlement, or in the ever}t -
that such title cannot be as above, then this deposit
shall be returned to the buyers.

4. All adjustments shall be made as of January
15th, 1926, and possession shall be given the Buy-
ers.

9. The buyers shall pay for searchs and all other
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expenses, excepting the preparation of the deed and
the necessary revenue stamps attached thereto,
which shall be paid for by the seller.

6. This agreement shall extend to and be binding
upon the heirs, executors, administrators, succes-
sors and assigns of the parties hereto.

7. Time is the essence of this agreement.

8. This contract includes all fixtures and appur-
tenances permanently attached to the building or
buildings on the land herein deseribed and also spe-
cifically the following items:

IT IS AGREED THAT NO COMMISSION IS TO
BE ALLOWED OR PAID ON THIS SALE TO
ANY AGENT OR BROKER.
In Witness Whereof, the parties hereto have set
their hands and seals the day and year first above
written.
DAVID OSTREICHER (L
EDWARD Z. FOX (i
E. C. McGARRY (L.
JOSEPH PROBINSKY faldis
SHEPPARD W. COOMBS (L.
CLARA RASNEK (L.

Signed, sealed and delivered

in the presence of

(Filed January 21, 1926)

.S
S.)
S.)
S.)
S.)
S.)

Reply

REPLY.

The plaintiff, replying to the answer and counter-
claim of Edward C. McGarry, says:

1. He denies the separate defenses set up by the
defendant, Edward C. McGarry.

The plaintiff, by way of answer to counter-claim
says:

1. He denies the allegations of paragraph 1, so
far as this defendant is concerned.

2. He denies that he made any payment pursuant
to said agreement, but that the said $2500 advanced
by him was paid by virtue of the agreement set out
in the complaint.

3. He denies the allegations set out in paragraph

James MEercer Davrs,
Attorney of Plaintiff.

(Filed May 3, 1926.)
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REPLY.

The plaintiff replying to the answer and counter-
claim of Sheppard W. Coombs and Joseph Probin-
sky says:

1. He denies the separate defenses set up by the
several defendants.

The defendant by way of answer to counter-claim
says:

1. He denies the allegations to paragraph 1 so far
as these defendants are concerned.

9. He denies that he made any payment pursuant
to said agreement, but that the said $2500 advanced
by him was paid by virtue of the agreement set out
in the complaint.

3. He denies the allegations set out in paragraph
3'

James MurceEr Davrs,
Attorney of Plaintiff.
(Filed January 26, 1926.)

Judgment

JUDGMENT.

This action was tried at the Cape May Circuit
before W. Frank Sooy, Circuit Court Judge, and
jury, on December 14th and 15th, 1926, and a gen-
eral verdiet rendered by the jury in favor of the
plaintiff and against the defendants, Kdward €.
MecGarry, Joseph Probinsky and Sheppard W.
Coombs, for the sum of twenty-six hundred and sev-
enty-five Dollars ($2675.00).

Whereupon it is adjudged that the plaintiff, Adam
Kosobucki, do recover of the said defen-
dants, Edward C. McGarry, Joseph Probin-

$2675.00 sky and Sheppard W. Coombs, the sum of

60.20 two thousand six hundred and seventy-five

dollars damages, together with his costs,
$2735.20 which have been taxed at the sum of sixty
dollars and twenty cents, making in the
whole the sum of two thousand, seven hun-
dred thirty-five dollars and twenty cents.

Judgment entered December 27, 1926.

Ww. S. GUMMERE,
C. J.

I, Edward J. Kelleher, clerk of the Supreme Court
of the State of New Jersey, do certify that the fore-
going is a true copy of the judgment entered in the
above stated. cause as the same remains of record
in my- office.

In testimony whereof I have set my
hand and the seal of said Court at Tren-

(Seal) ton, this twenty-seventh day of January,

A. D. nineteen hundred and twenty-seven.
Epwarp J. KeLLEHER,

Clerk.
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Substitution of Attorney

SUBSTITUTION OF ATTORNEY.
(Filed Jan. 30, 1927.)
NEW JERSEY SUPREME COURT.

Care May Counrty.

Apam KosoBUCKI,
Plamtif,
V.
Epwarp C. McGagrry, Kb- Action at Law.
wARD Z. Fox, CLarA Ras- Substitution of At-
" NEK, Bze Rasnexk, Jo- torney.
sepHE PrRoBINS K Y and
Sarrprarp W. CooMBs,
Defendants.

I hereby retire as attorney of record, and consent
to the substitution of Bourgeois and Coulomb, as
attorneys of record for Kdward C. McGarry, Joseph
Probinsky, and Sheppard W. Coombs, in the above
entitled case. |

Mark R. Sooy,

Attorney.
Dated January 22nd, 1927.

Notice of Appeal

NOTICE OF APPEAL.

(Filed Jan. 19, 1927.)
NEW JERSEY SUPREME COURT.

Apam KosoBUCKI,
Plawntff,

V.

Epwarp C. McGarry, HKb-
wARD Z. Fox, Crara Ras-
NEK, HzeE Rasner, Jo-
SEPH PROBINS K Y and

SaeprARD W. CooMBS,’
Defendants.

Action at Law.
Notice of Appeal.

To James Mercer Davis, Attorney of Plawitff :

Take notice that the defendants, Edward C. Me-
Garry, Joseph Probinsky, Sheppard W. Coombs,
(lara Rasnek and Eze Rasnek, appeal to the Court
of Krrors and Appeals from the whole of the judg-
ment entered in this cause.

Bourarois & Covuroms,
Attorneys of Defendants.

—_—

Service of the within notice of appeal is hereby
acknowledoed this 17th day of January, 1927.
James MErcER Davis,
Attorney of Plamz‘z]f.
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GROUNDS OF APPEAL.
(Filed Feb. 16, 1927.)

NEW JERSEY COURT OF ERRORS
AND APPEALS.

10

Apam Kosopucxkr,
Plawmtiff-Respondent,

if On Appeal from Su-
£ ~ ‘ oreme Court.
Epwarp C. McGagrry, Jo- a b 15 of A 1
A rounds o cal.
SEPH PRoBINS K ¥ and 5 PP
SuaEpPPARD W. CooMBs,
Defendants-Appellants. /

20)

The appellants state the following grounds of ap-
peal :

1. The Court erred in refusing to grant the de-
tendant’s motion for a non-suit.
Bourarors & CouLrows,
Attorneys of Defendants-
Appellants.

30

Service of the copy of the within erounds of ap-
peal is hereby acknowledged on this 15th day of
February, 1927.

JAMES MERCER Davis,
Attorney of Plaintiff-Re-
spondent.

Order

ORDER.

(Filed Feb. 28, 1927.)

NEW JERSEY SUPREME COURT.

Apam KosoBucxkr,
Plawntaiff,
V.

Epwarp C. McGarry, Kb- Action at Law.
WARD Z. Fox, Crara Ras- On Appeal.
NEK, Hze RAsNEK, Jo- Order.
sepHE PrRoBIN S K Y and
SueprrarD W. CooMBs,

Defendants. ,

On application of Bourgeois & Coulomb, attorneys 20
for appellants in the above stated cause:

It is, on this 25th day of February, 1927, ordered
that appellants have leave to strike from the notice
of appeal filed in the said cause, the names of Clara
Rasnek and Kze Rasnek, so that the said appeal
may proceed in the names of Kdward C. McGarry,
Joseph Probinsky and Sheppard W. Coombs, this
not being a satisfaction as to the said Clara Rasnek
and HKze Rasnek.

Luraer A. CAMPBELL, ‘7
Supreme Court Justice. 30

I consent to the making of the above order.
Javmes MErcEr Davis,

Attorney for Adam Koso-
bucks,




: Discussion 23
Testimony

Mr. Atkinson: I would like to amend the com-
plaint by inserting in the first paragraph the words
‘¢and falsely and deceitfully represented that 1no

TESTIMONY. commission was to be allowed,’’ and by adding to the
: : fourth paragraph the same words coupled with the
CAPE MAY COUNTY SUPREME COURT. further sentence ‘‘And that a commission was al-

lowed.”’

Mr. Sooy: I object. As I understand the com-
Avam Kososuckl, plaint, it has been filed. This action has been pend-
10 Plawmntiff, ing now for a matter of about eighteen months. A
V. non-suit was taken last term and by consent of coun-
Epwarp C. McGarry, K- sel for the defendant this non-suit was listed. Had
wWARD Z. Fox, Crara Ras- Action at Law. there been any intention to make an amendment it
NEK, HKze Rasnex, Jo-| - should have been made prior to this time. He is
sePH PROBINSK Y and now attempting to introduce something which we
SHEPPARD W. CooMBs, are not prepared to defend.
Defendants.
The Court: I do not think after a year’s delay
that an amendment that goes to a material part of
20 | the complaint, which as a matter of fact really adds
AI’_}’J‘?ARANCE81 another count to the complaint, should be allowed at
James Mercer Davis, Esq., for plaintiff. this time if they say they are surprised and would
Mgr. Arrinson of counsel. , not be able to go on with their defense.
PaLmer M. Way, Esq., and Marx R. Sooy, Esq.,
for defendants. Mr. Atkinson: Then I will ask the Court to with-
draw a juror and give me permission to file an
amended complaint and serve it upon the other
side.

T}le above entitled case was tried December 15th,
30 1926, before Hox. WiLriam Frank Sooy, Judge, and The Court: Then to remove the case from the
a jury. | list for the term?

Mr. Atkinson: Yes, sir.

The Court: After the case has been on the list
ever since last January?
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Mr. Atkinson: Yes, sir.
The Court: I won’t do it.
Mr. Atkinson: May I have an exception?
The Court: Yes, sir.

Mr. Atkinson: Then, as T understand your Hon-
10 or’s ruling, I am precluded from showing that there

was any false representation or deceit so far as the
commission was concerned ?

The Court: I am not going to pass upon that at
the present time. T naturally assume that under
your pleadings you will be held to the allegation of
misrepresentation that you make therein, but I am

not going to pass upon the reception of evidence at
this time.

20
(Recess to 1.15 P. M.)

AFTER RECESS.

| (Mr. Atkinson opened the plaintiff’s case to the
jury.)

30 (Mr. Sooy opened the defendant’s case to the

jury.)

i\‘h'. Atkinson: T assume it is admitted by the
(101‘011dant that the $2500 was actually paid on this
date, September 8th, 19259

Adam Kosobucki—Direct 25

Mr. Sooy: I don’t know. It is something that
has to be proved.

Mr. Atkinson: I call the Court’s attention to the
fact that it is admitted in the pleadings.

The Court: Well if it is. admitted in the plead-
ings there is no need of proving it.

Apam Kososucxkir, the plaintiff) called as a witness
in his own behalf, being sworn, was examined and
testified as follows:

The Court: I do not see where there is anything
admitted as I read it. There are five allegations in
your complaint and five separate denials in the an-
swer as I read it.

Direet examination.
By Mr. Atkinson:

Q. Where do you live?

A. North Wildwood.

Q. And how long have you lived there?

A. For six years.

Q. Are you always known under the name of
Kosobucki?

A. Yes, sir. Some men call me Adam because it
is hard to pronounece my second name, and they call
me by the first name, Adams,

Q. Prior to September 8th, 1925, did you know
Edward C. McGarry?

A s Noggir.
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Did you know Edward Z. Fox?
I know him, yes, sir.

Did you know Clara Rasnek{
Yes, I know that lady.

Kze Rasnek?

Yes.

Joseph Probinsky?

Yes, I know him.

Shepard W. Coombs?

A. I didn’t know him.

Q). Now, did you meet these people on or about
Septembm 8, 1925%

A. Well, the} come to my place of business, the
Hotel Royal.

Q. Who!?

A. That is Mr. Shepard Coombs, Mr. Probinsky,
Mr. Rasnek and Mr. Fox and Mr. McGarry. They
come into my place around half past ten, close to
eleven o’clock.

Q. On what day?

A. Labor Day night.

Q. Pardon me?

A. Labor Day night.

Q. Who talked to you?

A. Well, they all come together and Mr. Fox
presents me to Mr. Coombs and Mr. McGarry.

Q. You mean introduced you?

A. Introduced me to these two gentlemen. Of
course, I know Rasnek and Mr. Probinsky. I knew

FPLOPOPOPO PO

) them.

Q. Did they talk about anything?

A. Well, they said they had a good proposition
for a short time, if I want to go with them to pur-
chase the Hotel Biltmore and they showed me a
telegram. They said it would only be two days be-
fore you will get your money with profit.

Adam Kosobucki—Dairect 20

Mr. Sooy: I object unless the telegram is pro-
duced.

The Court: He is not giving the contents of the
telegram at all. '

Q. Go on.

A. They showed me a telegram they got a pur-
chaser coming in a few days to get the property and
it will be only two or three days before everything
will be settled.

Q. Yes.

A. And, of course, I didn’t know the other two.
Mr. Fox said to me: ‘“Well, you don’t have to be
afraid of those people. They are all good people,
because I am in it myself, too,”” and on the strength
of Mr. Fox’s words I then Went and filled a check and
handed to Mr. Shepard Coombs, and in his name.

Q. How much was the check?

A. $2500.

Q. Now, was there any paper signed at that time?

A. No, sir; there was nothing signed whatever.

Q. Did they tell you what property they were go-
ing to buy?

A. Yes, sir; Hotel Biltmore.

Q. Did you know the owner of the Hotel Biltmore
property at that time?

A. Yes, sir.

Q. Did they tell you how much they were paying
for the property?

A. Well, not exactly.

Q. Was there any explanation given to you or
did they tell you why they had come to see you at
that time of the night?

A. There was no explanation given to me what-
ever because I was busy that night; because that

20
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was the biggest night in the year in Wildwood—
Labor Day night. Of course, I was with them only
for about half an hour or so.

Q. Did they say anything to you about any ar-
rangements which they had made with the owner
of the property?

A No. sir

Q. Well, now, after you had invested your money
or given your check was any settlement made?

A. There was no settlement made, but about a
week later I saw a friend of mine and he said to me:
““Oh. You get in on that proposition ——’

Mr. Sooy: 1 object.

Q. You cannot tell what your friends said to you.
You can only say what you said to these people and
what they said to you?

A. There was no settlement with them.

(). None of these days?

AL No,

Q. Was there any resale of that property at any
time so far as you know?

A. No.

Mr. Sooy: 1 object, if your Honor please. It
calls for a conclusion, unless he produces the instru-
ment.

The Court: I will permit, that question.

Mr. Sooy: May I have an exception.

Q. Did any of the defendants ever say to you or
report to you that they had made a sale of this prop-
erty?

Adam Kosobucki—Cross

A. No. |

Q. Did you sign any papers at that time?

A. No, sir.

Q. Did you ever sign any papers?

A. I never did. The only thing I signed was a
check for $2500.

Mr. Sooy: Do you want to produce that?

(Paper woffered and received for identification,
and marked Kxhibit P1.)

Q. I show you a paper marked P1 for identifica-
tion, purporting to be an agreement between David
Ostreicher, Adam Adams, Ed. C. Fox, K. C. Mec-
Garry, Joseph Probinsky, S. W. Coombs and Clara
Rasnek, dated September 8, 1925, and ask you if
you signed that paper? (Paper handed to and ex-
amined by witness.)

A. I never see that paper.

Q. Never saw that paper?

A. The paper was never presented to me.

The Court: Does that paper purport to be the
agreement of sale between the owner of the Hotel
Biltmore and these defendants?

Mr. Atkinson: Yes, sir. I will now turn this wit-
ness over for cross-examination, reserving the right

to recall him so far as the counter-claim is concerned. 20)

(Cross-examination.
By Mr. Sooy:

Q. What is your business?
A. Hotel keeper.
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Q. Pardon me?
Mr. Atkinson: 1 omitted one question.
Re-examination. -
By Mr. Atkinson:

Q. Have you ever been convicted of crime?

A. I pleaded guilty once in a prohibition case in
Trenton.

Q. That is in the Federal Court?

A. In the Federal Court.

Cross-examination resumed.
By Mr. Sooy:

Q. What is your business?
A. Hotel keeper.
Q. What hotel do you conduct?
A. The Hotel Royal.
Q. On this particular evening, Labor Day evening,
as I understand you to say, where were you?
A. I was in my place of business.
Q. In your place of business?
A. The inner private apartment in the rear In
my place of business. |
. Did these gentlemen come in there all together?
. All together.
. In what p01tion of the pl(,mises were they 7

: What?
. In the barroom.

. In the barroom. Was 1t at that time under

padlock ?
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A. No, sir.
Q. It was not? With whom did you have the con-
versation pertaining to the payment of this $25007?
A. Well, T had with Mr. Probinski, Shepard
Coombs and all them gentlemen.
Q. Were they all there together?
A. They were all together.
Q. As a matter of fact, weren’t you back in your
private office?
A. I went back to sign my check there, to get the
check for them.
Q. Was Mrs. Kosobucki there?
No, sir.
She was not present?
She was not in the bar.
Was it your own personal check that you gave?
My own personal check.
It was not Mrs. Kosobucki’s check?
No.
. Do you remember these gentlemen coming into
cabaret portion of your premises?
I don’t remember that.
And sitting down at the table?
I don’t remember that.
Do you remember going out to the machine?
Yes.
In which they were sitting at that time?
‘When they were ready to leave 1 went out with
to the machine.
Who handed the check to Mr. Coombs ?
Mr. .Fox.
Q. And you gave the check to Mr. Fox?
A. Yes, but signed to Mr. Coombs’ name, for Mr.
Coombs, an order to Mr. Coombs, Shepard Coombs.
Q. Isn’t it a fact that any conversation you had
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concerning this transaction was had with Mr. Fox
only?

A. They were with them, only when Mr. Flox went
back to my private apartment I filled the check and
I said: ‘‘There, Mr. Fox, is the check for you.”’

Q. Mr. Fox went back with you?

A. Yes.

Q. The other gentlemen didn’t?

A. No, we had conversation together before I went
back.

Q. How is it Mr. Fox was the only one went back
in your private apartment?

A. Because he is the gentleman I think—because
he is the agent I think of all the bunch of them.

Q. Isn’t it a fact that he is the one got you into
this?

A. What?

Q. He is the one asked you into this deal?

A. They all come together.

Q. But isn’t Mr. Fox the one who asked you to
go into it?

A. Introduced me to Mr. Shepard Coombs and
they explained me all this business.

Q. Have you had any conversation with Mr. Fox
recently in regard to this particular case?

A. No.

Q. You haven’t had any conversation with him?

A. No, no conversation whatever.

Q. Did you ever have any conversation with Rob-
ert Bright concerning this transaction?

30 A. Robert ]311011‘L°Z No, sir.

Q. You did not. Did you ever sign any agree-
ment as to the purchase of the Hotel Biltmore?

A. Not whatever.

Q. Not this particular one?

A. No agreements whatever,
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Q. Did you ever have any conversations with Mr.
Ostreicher as to the signing of this agreement?

A. Not to sign an agreement, not with Mr. Os-
treicher.

Q. Two days after the date of this agreement
didn’t you go into Mr. Ostreicher’s place of business?

A. I don’t recollect that.

Q. You don’t remember that?

A. I don’t remember.
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