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JUDGMENT RECORD. 

COMPLAINT. 

NEW JERSEY SUPREME COURrl1. 

ADAM I(osoBUCKI, 
Plaintiff, 

v. 
EDWARD C. McGARRY; Jo-

SEPH P R o B 1 N s K Y and 
SHEPPARD W. CooMBS, 

.Defendants. 

Judgment Record. 
Action at Law. 

On Postea. 
James Mercer Davis, 

Attorney. 

10 

Edward C. McGarry, Joseph Probinsky and Shep-
pard W. Coombs, the defendants in this cause, were 20 
summoned to answer unto Adam I{osobucki, the 
plaintiff therein in an action at law upon the fol-
lo,ving complaint: 

( Summons issued December 26, 1925.) 

The plaintiff residing at Wildwood, in the County 
of Cape 11ay and State of New Jersey, says: 

1. Tb.at on or about September 8th, 1925, the said 30 
defendants individually and collectively represented 
the said plaintiff. They had formed a syndicate or 
association and had obtained an option upon a cer-
tain piece of real estate in the County of Cape May 
and State of New Jersey, and that they had resold 
the same at a considerable profit. 
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2 Complaint 

2. The said defendants individually and collec-
tively further represented that in order to complete 
said transaction it ,:vas necessary for them to have 
an additional sum of money, to wit, the sum of 
$2500, and that if the said plaintiff would advance 
said sum of money the said defendants would give 
him an equal interest in - the profits to accrue from 
the sale of said property which had been made at 
that time. 

3. The said plaintiff relying upon the representa-
tions, prornises and assurances of the said def en-
dants advanced to them the sum of $2p00 for the 
purpose of perfecting their option so that said 
property could be resold. 

4. But the said defendants well knowing the prom-
ise, falsely represented and pretended that the said 
property had already been resold at a considerable 

20 profit and thereby induced the said plaintiff to in-
vest the sajd sum of $2500. 

5. r_rhe said defendants, as a matter of fact, had 
not resold said property but merely acquired an 
option thereon for the purpose of speculation, and 
have abandoned said proposed venture whereby the 
said plaintiff's n1oney is lost. 

'rhe plaintiff demands of the said defendants the 
. .,0 sum of $3500. .~ 

JAMES MERCER DA VIS, 
Attorney of Plaintiff. 

( ITilecl January 18, 1926.) 

Ansiver of Edward C. McGarry 3 

ANSWER OF EDWARD C. JVIcGARRY. 

The defendant, Edward C. McGarry, ans,:vering 
the plaintiff's complaint filed herein says that: 

1. He denies paragraph one of said complaint. 

2. He denies paragraph two of said complaint. I() 

3. He denies paragraph three of said complaint. 

4. He denies paragraph four of the said con1-
plaint. -

5. He denies paragraph five of the said con1 -
plaint. 

SEPARATE DEFENSES. 20 

1. Defendant, Ed·ward C. McGarry, never at any 
time entered into any negotiations ,:vith the plaintiff, 
either individually or with others, to purchase any 
real estate in the County of Cape May and never 
made any representations to said plaintiff concern-
ing any such purchase of resale, or requested saicl 
plaintiff to advance any sum or sums of money for 
that purpose . 

2. This defendant entered into an agreement ,vith 30 
one David Ostreicher to purchase certain lands and 
premises in the City of Wildwood, New Jersey, 
known as the Biltmore Hotel, which agreement ,:vas 
signed by him, the said plaintiff ( described as Adam 
Adam~), Edward Z. Fox, Joseph Probinsky, Shep-



4 Answ er of Edward C. McGarry 

pard W. Coombs and Clara Rasnek, and each as-
sumed thei1· proportionate share of the purchase 
price mentioned in said contract of the expenses in-
cident to its purchase, and further agreed to stand 
his or her proportionate share of any losses that 
might be sustained by reason of said purchase. A 
copy of said agreement is attached hereto, made a 
part hereof and marked Exhibit A. 

1 O 3. Plaintiff failed and neglected and refused to 
provide the balance of his share of the amount re-
quired to make settlement upon said property under 
the terms of said agreement, al though this def en-
dan t ·was ready, willing and able to settle for the 
same to the extent of the share held by him and the 
plaintiff, Adam Kosobucki, did not appear' and ·was 
not present at the time and place set for settlement 
thereby forfeiting his rights under said contract. ' 

20 4. This defendant never at any time entered into 
an.Y agreement with the said plaintiff, ·whereby the 
said I{osobucki should advance any money for the 
procuring of any option as in said complaint set 
forth, but is merely a party to the agreement of sale 
annex ed hereto. 

CuuNTER-CLAIM. 

Defendant, Ed,vard C. l\IcGarry, by ,vay of coun-
30 ter-claim against plaintiff, Adam I{osobucki, alleges 

that: 

1. On or about the 8th day of September, A. D. 
~925, one David Ostreicher, a single man, entered 
into an agreement of sale wherein and whereby he 
agreed to sell certain lands and premises situate in 

Answer of Edward C. McGarry 5 
,. the City of Wild,vod, County of Cape May and 

State of New Jersey to Adam Adams (appearing 
herein as plaintiff, under the name of Adam Koso-
bucki, his true name) 1 part, Ed--ward Z. Fox, 1 
part, E. C. :r..1cGarry, 1 ½ parts, Sheppard W. 
Coombs, 1 ½ parts, Joseph Probinsky, 1 ½ parts. 

2. That the said Adam I(osobucki, the plaintiff 
herein, under and pursuant to said agreement, paid 
as his proportion of the deposit on account of the 10 
purchase price of said property the sum of $.2500 
and that these defendants paid their proportionate 
shares of the total deposit of $20,000 paid on ac-
count of the purchase price as shown by the agree-
ment hereto annexed. 

3. That because of the failure and refusal of the 
said plaintiff , Adan1 Kosobucki, to produce the bal-
ance of the purchase price upon his share in said 
agreement, settlement could not be effected, and this 20 
defendant has lost the deposit amounting to $3750.00 
,vhich he paid on account of the purchase price. 

Judgment ,vill be demanded for the sum of 
$3750.00 v?ith interest from January 15, 1926. 

MARK R. SooY, 
Attorney for Def end ant, 

Edward C. McGarry. 

EXHIBIT '' A. '' 

THIS AGREEMENT, Made the Eighth day of 
September, A. D. 1925, between David Ostreicher, 
single _man, of the City of Wildwood, County of 
Cape May and State of New Jersey, party of the 

30 



6 Answer of Edward C. McGarry 

first part and Adam Adams, 1 part; Edward Z. Fox, 
1 part; E. C. McGarry, 1 ½ parts; Joseph Probin-
sky, l 1/2 parts; S. W. Coombs, 1 ½ parts, and Clara 
Rasnek, 1 ½ parts, all of the City of Wild·wood, 
County of Cape May and State of New Jersey, of 
the second part, hereinafter called the Buyers. 

Witnesseth, That the Seller agrees to sell and 
convey and the buyers agree to buy all those certain 
lots, tracts or parcels of land and premises situate 

10 in the Second §:rd, City of Wildwood, County of 
Cape May and ~tate of New Jersey, more partic-
ularly described as follows: situate on the westerly 
side of Atlantic Avenue between Cedar and Schel-
lenger Avenue in the said City, being lots #13, 14, 
15 and parts of 28, 29, and 30 of Block #168, being 
150 feet on Atlantic Avenue, by about 130 on Cedar 
and Schellenger Avenue, and it is hereby made a 
part of this agreement of sale that when the prop-
erty to the sou th, in said tract, is desired to be im-

20 proved by the erection of a building or buildings 
thereon that he, the said seller will execute a re-
lease part of mortgaged premises on such southerly 
portion, taking back a mortgage for the amount to 
be released and will accept partial mortgages on 
said building or buildings as may be agreed upon 
bebveen the parties hereto that the Hotel Ruric 
building thereon ·will not be demolished or removed 
unless nor until satisfaction there£ ore shall have 
been given the ref or, for the price or sum of ONE 

30 HUNDRED AND SEVENTY FIVE THOUSAND 
· DOLLARS under and subject to the following terms 
and conditions: 

1. A first payment of Twenty thousand dollars 
receipt of which is hereby acknowledged by the sel~ 
ler. 

2. The balance of the purchase price shall be paid 
in the following manner: 

-Answer of Edward C. McGarry 7 
$45,000. on January 15th, 1926, at which time a pur-
chase money mortgage for $110,000. for the term of 
10 years at 6% payable ½ yearly. shall be given. 
It is further agreed that should the Hotel' Ruric 
Building be .permitted to be removed or demolished 
by permission of the said David Ostreicher he will 
take such an amount on mortgage on the new build-
ing to be erected thereon at the request of the 
buyers. The time of final settlement shall be made 
at the office of Robert Bright, 1st and New Jersey 10 
.Avenues, N. Wild ·wood, N. J. on or before January 
15th, 1926, at the deposit of $20,000. made herewith, 
at the option of the Seller may be applied on ac-
count of the purchase price or be forfeited as liqui-
dated damages to the seller, and not as a penalty, 
p1·ovided that the necessary title searches can be 
obtained from any first class New Jersey Title com-
pany by that date. Should there be any delay, not 
the fa ult of the Buyers, in the procuring of such 
searches, the time for final settlement shall extend 20 
until such searches can be obtained. 

3. The title to the premises shall be free and clear 
of all encumbrances, including municipal liens and 
assessments, except municipal improvements in the 
course of construction and not assessed, obvious 
easements, usual restrictions running with the land, 
and the buyers agree that there shall accompany said 
mortgage fire insurance to the a.mount of $50,000.00, 
and shall be a marketable title, and the seller shall 
tender a special ,varranty deed conveying such title 30 
at the time of the final settlement, or in the event 
that such title cannot be as above, then this deposit 
shall be returned to the buyers. · 

4. All adjustments shall be made as of J a.nuary 
15th, 1926, and possession shall be given the buyers. 

5. The.y buyers shall pay for searches and all other 
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expenses,, exc~pting the preparation of the Deed 
and the necessary revenue stamps attached thereto, 
·which shall be paid by the seller. 

6. This agreerr~ent shall extend to and be binding 
upon the heirs, executors, administrators, succes-
sors and assigns of the parties hereto. 

7. Time is the esse-1:1ce of this agreement. 
8. This contract includes _ all fixtures and appur-

tenances permanently attached to the building or 
10 building's on the land herein described and also 

specifically the following items: 

20 

30 

IT IS AGREED THAT NO COMMISSION IS TO 
BE ALLOWED OR PAID ON THIS SALE TO 
ANY AGENT OR BROKER. 

In Witness Whereof, the parties hereto have set 
their hands and seals the day and year first above 
,vritten. 

DAVID OSTREICHER (SEAL) 
EDWARD Z. FOX (SEAL) 
EDWARD C. McGARRY (SEAL) 
JOSEPH PROBINSI{Y (SEAL) 
SHEPPARD W. COOMBS(SEAL) 
CLARA RASNEK (SEAL) 

Signed, sealed and delivered 
in the presence of 
( Filed May 1, 1926.) 

Answer of Sheppa ,rd W. Coombs and 9 
Joseph Probinsky 

.i;\_NSWER OF SHEPP ARD W. COOMBS ANI) 
JOSEPH PROBINSKY. 

The defendants, Sheppard W. Coombs and Joseph 
Probinsky, answering the plaintiff's complaint filed 
herein say that: 

1. They deny paragraph one of the complaint. 

2. They deny paragraph two of said complaint. 

3. They deny paragraph three of said complaint. 

4. They deny paragraph four of said complaint. 

5. They deny paragraph five of said complaint. 

SEPARATE DEFENSES. 

1. The said plaintiff joined with the defendants 
in the taking of an agreement of sale for said prop-
erty described in plaintiff's complaint and agreed to 
pay his proportionate share of the costs thereof and 
the expenses incident to its purchase and to stand 
his proportionate share of any losses that might be 
sustained. 

2. Plaintiff was one of the parties to said agree-
ment of sale, a copy of which is attached hereto, and 
made part hereof and marked Exhibit "A," and 
assumed his equal share of the liabilities thereunder. 

3. Plaintiff has refused to produce his share of 

10 

20 

30 
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the amount required to settle upon said property 
under the terms of the said contract, and for that 
reason has forfeited any rights which he may have 
had under said contract. 

These defendants appeared on the day of settle-
ment prepared and ready and able to make settle-
ment upon said property, under said contract, but 
the plaintiff, Adam Kosobucki, did not appear and 

IO ,vas not present to consummate his share of said 
agreement, whe.reby his rights thereunder became 
forfeited and void. 

20 . 

The said plai:g.tiff, Adam Kosobucki, in spite of 
requests so to do, has at all times · refused to join 
with these defendants in making settlement upon 
said property and has refused to assign his interest 
in said contract of sale, whereby it has become im-
possible for these def end.ants to make settlement 
upon said property. 

. COUNTER-CLAIM.· 

Defendants, Joseph Probinsky and Sheppard W. 
Coombs, by way of counter-claim against plaintiff, 
A dam Kosobucki, allege that: 

1. On or about the 8th day of September, A. D. 
1925, one David Ostreicher, a single man, entered 
into an agreement of sale wherein and wherebv he 

30 agreed to sell certain lands and premises situate in 
the City of Wildwood, County of Cape May and 
State of New Jersey to Adam Adams ( appearing 
herein as plaintiff, under the name of Adam Koso-
bucki, his true name) 1 part; Edward Z. Fox, 1 part; 
E. C. McGarry, 1 ½ parts; Sheppard W. Coombs, 
1 ½ parts; and Clara Rasnek, 11/2 parts. · 

.Answer of S'heppa ird W. Coombs and 
Joseph Probinsky 

11 

2. That the said Adam Koso bucki, the plain tiff 
herein, under and pursuant to said agreement, paid 
as his proportion of the deposit on account of the 
purchase price of said property the sum of $2500 
and that these defendants paid their proportionate 
shares of the total deposit of $20,000.00, paid on 
account of the purchase price as shown by the agree-
ment hereto annexed. 

3. That because of the failure and refusal of the 
said plaintiff, Adam Kosobucki, to produce the bal-
ance of the purchase price upon his share in said 
agreement, settlement could not be effected, and 
these def end.ants have lost the deposits which they 
paid on account of the purchase price. 

10 

Defendants allege that they have sustained dam-
age in the sum of $5000.00, because of plaintiffs re-
fusal to make settlement according to the terms of 20 
said agreement. 

MARK R. Sooy, 
Attorney for Defendants. 

EXHIBIT ''A.'' 

THIS AGREEMENT, Made the Eighth day of 
September, A. D. 1925 between David Ostreicher, 30 
single man, of the City of Wildwood, County of 
Cape May and State of New Jersey, party of the 
first part and Adam Adams, 1 part; Edward Z. 
Fox, -1 part; E. C. McGarry 1 ½ parts; Jos. Probin-
sky 1½ parts; S. W. Coombs, 1 ;~ parts and Clara 
Rasnek . 1 ½ parts, all of the City of Wildwood, 



12 Answer of S'heppa ;rd W. Coombs and 
Joseph Probinsky 

County of Cape May and State of New Jersey, of 
the second part, hereinafter called the Buyers. 

Witnesseth, That the Seller agrees to sell and 
convey and the buyers agree to buy all those cer-
tain lots, tracts or parcels of land and premises sit-
uate in the Second Ward, City of Wildwood, County 
of Cape May and State of New Jersey, more par-
ticularlv described as follows: situate on the west-

I () erly side of Atlantic A venue between Cedar and 
Schellenger A venues in the said City being lots # 13, 
14 and 15 and parts of 28, 29, and 30 of Block # 168, 
being 150 feet on Atlantic Avenue, by about 130 on 
Cedar and Schellenger Avenues,- and it is hereby 
made a part of this agreement of sale that when 
the property to the south, in said tract, is desired to 
be improved by the erection of a building or build-
ings thereon that he,. the said seller will execute a 
release part of mortgaged premises on such south-

20 erly portion, taking back a mortgage for the amount 
so released and will accept partial mortgages on 
said building· or buildings as may be agreed upon 
between the parties hereto that the Hotel Ruric 
building thereon will not be demolished or removed 
unless nor until satisfaction therefore shall have 
been given the ref or, for the price or sum of ONE 
HUNDRED AND SEVENTY FIVE THOUSAND 
DOLLARS under and subject to the following terms 
and conditions : 

30 1. A first payment of Twenty thousand dollars, 
receipt receipt of which is hereby acknowledged by 
the Seller. 

2. The balance of the purchase price shall be paid 
in tbe following manner: 
$45,000. on January 15th, 1926, at which time a pur-

. chase money mortgage for $110,000. for the term of 

• 
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10 years @ 6% payable ½ yearly, shall be given. 
It is further agreed that should the Hotel Ruric 
Building be p~rmitted to be removed or demolished 
by permission of the said David Ostreicher he ,vill 
take such an amount on mortgage on the new build-
ing to be erected thereon at the request of the buy-
ers. The time of final settlement shall be made at 
the office of Robert Bright, 1st and N. J. Avenues, 
N. Wild,vood, N. J. on or before January 15th, 1926, 10 
or the deposit of $20,000. made herewith, at the op-
tion of the Seller may be applied on account of the 
purchase price or be forfeited as liquidated dam-
ages to the Seller, and not as a penalty, provided 
that the necessary title searches can be obtained 
from any first class New Jersey title company by 
that date. Should there by any delay, not the fa ult 
of the Buyers, in the procuring of such searches, the 
time for the final settlement shall extend until such 
searches can be obtained. 20 

3. The title to the premises shall be free and clear 
of all encumbrances, including municipal liens and 
assessments, except municipal improvements in the 
course of construction and not assessed, obvious 
ea semen ts usual restrictions running with the land, 
and the b~yers agree that ther shall accompany said 
mortgage fire insurance to the amount of $50,000.00, 
and shall be a marketable title, and the seller shall 
tender a special warranty deed conveying such title 
at the time of the final settlement, or in the event 30 
that such title cannot be as above, then this deposit 
shall be returned to the buyers. 

4. All adjustments shall be made as of J anua:ry 
15th 1926 and possession shall be given the Buy-' ' ers: 

5. T-he buyers shall pay for searchs and all ot~er 
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expenses, excepting the preparation of the deed and 
the necessary revenue stamps attached thereto, 
which shall be paid for by the seller. 

6. This agreement shall extend to and be binding 
upon the heirs, executors, administrators, succes-
sors and assigns of the parties hereto. 

7. Time is the essence of this agreement. 
8. This contract includes all fixtures and appur-

10 tenances permanently attached to the building or 
buildings on the land herein described and also spe-
cifically the following items: 

20 

30 

IT IS AGREED THAT NO COMMISSION IS TO 
BE ALLOWED OR PAID ON THIS SALE TO 
ANY AGENT OR BROKER. 

In Witness Whereof, the parties hereto have set 
their hands and seals the day and year first above 
written. 

DAVID OSTREICHER (L. S.) 
EDWARD Z.. FOX (L. S.) 
E. C. McGARRY (L . S.) 
JOSEPH PROBINSKY (L. S.) 
SHEPPARD W. COOMBS (L. S.) 
CLARA RASNEK (L. S.) 

Signed, sealed and delivered 
in the presence of 
( Filed January 21, 1926) 

Reply 15 

REPLY. 

The plaintiff, replying to the answer and counter-
claim of Edward C. McGarry, says: 

1. He denies the separate def ens es set up by the 
defendant, Edward C. McGarry. 

The plaintiff, by way of answer to counter-claim 
says: 

1. He denies the allegations of paragraph 1, so 
far as this def end ant is concerned. · 

2. He denies that he made any payment pursuant 
to said agreement, but that the said $2500 advanced 
by him was paid by virtue of the agreement set out 

I 0 

in the complaint. 20 

3. He denies the allegations set out in paragraph 
3. 

(Filed 1'Iay 3, 1926.) 

JAMES MERCER DA vrs, 
Attorney of Plaintiff. 

30 
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REPLY. 

The plaintiff replying to the answer and counter-
claim of Sheppard W. Coombs and Joseph Probin-
sky says: 

1. He denies the separate defenses set up by the 
1 O several defendants. 

The defendant by way of answer to counter-claim 
says: 

1. He denies the allegations to paragraph J so far 
as these defendants are concerned. 

2. He denies that he made any payment pursuant 
to said agreement, but that the said $2500 advanced 

20 by him was paid by virtue of the agreement set out 
in the complaint. · 

30 

3. He denies the allegations set out in paragraph 
3. 

JAMES MERCER DA VIS' 
Attorney of Plaintiff. 

(Filed January 26, 1926.) 

Judgment 17 

JUDGMENT. 

This action was tried at the Cape May Circuit 
?ef ore W. Frank Sooy, Circuit Court Judge, and 
Jury, on December _ 14th and 15th, 1926, and a gen-
eral verdict rendered by the jury in favor of the 
plaintiff and against the defendants, Edward C. 
McGarry, Joseph , Probinsky and Sheppard W .. 
Coombs, for the sum of twenty -six hundred and sev-
enty-five Dollars ($2675.00). 10 

Whereupon it is adjudged that the plaintiff, Adam 
I{osobucki, do recover of the said def en-
dants, Edward C,::fy[cGarry, Joseph Probin--

$2675.00 sky and Sheppard W. Coombs, the sum of 
60.20 two thousand six hundred and seventy-five 

----dollars damages, together with his costs 
$2735.20 which have been taxed at the sum of sixt; 

dollars and twenty cents, making in tho 
·whole the sun1 of t,vo thousand, seven lnui-
dred thirty-five dollars and twenty cents. 20 

Judgment entered December 27, 1926. 
_ WM. S. GuMMERE 

, ! -• • tu ~•- ••I• ' 

C. J. 

I, Ed·ward J. Kelleher, clerk of the Supreme Court 
of the State of New Jersey, do certify that the fore-
going is a true copy of the judg1nent entered in the 
abov~ -stated . ca~se as the same remains of record 
in my · offiee. 30 

In testimony ·whereof I have set my 
hand and the seal of said Court at Tren-

( Seal) ton, . this twenty-seventh day of January, 
A. D. nineteen hundred and twenty-seven. 

EDWARD J. KELLEHER, 
Clerk. 
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18 S'ltbstitidion of Attorney 

SUBSTITUTION OF ATTORNEY. 

(Filed Jan. 30, 1927.) 

NEW JERSEY SUPREME COURrr. 
CAPE MAY CouNTY. 

ADAM I{osoBUCKI, 
Pla .intiff, 

v. 
EDWARD C . . NicGARRY, ED-

v.,r ARD Z. Fox, CLARA RAs-
NEK, EzE RASNEK, Jo-
SEPH PR o Br N s KY and 
SHEPPARD W. CooMBs, 

.Defendants. 

Action at Law. 
Substitution of At-

torney. 

I hereby retire as attorney of record, and consent 
to the substitution of Bourgeois and Coulomb, as 
attor~eys of record for Edward C. McGarry, Joseph 
Prob1nsky, and Sheppard W. Coombs in the above 

. 1 ' entit ed case. · 

Dated January 22nd, 1927. 

MARK R. SooY, 
Attorney. 

Notice of Appeal 

NOTICE OF APPEAL. 

( Filed Jan. 19, 1927.) 

NEW JERSEY SUPREME COURT. 

ADAM KosoBucKr, 
Plaintiff, 

v. 
Action at Law. 

19 

EDWARD C. McGARRY, ED-
w ARD Z. Fox, CLARA RAs-
NEK, EzE RAsNEK, Jo-
SEPH P R o B r N s K Y and 
SHEPPARD W. CooMBS, · 

Notice of Appeal. 

Defendants. 

To James Mercer Davis, Attorney of Plaintiff: 

Take notice that the defendants, Edward C. l\1c-
Garry, Joseph Probinsky, Sheppard W. Coombs, 
Clara Rasnek and Eze Rasnek, appeal to the Court 
of Errors and Appeals from the whole of the judg-
ment entered in this cause . 

BouRGEors & CouLoMB, 
.Attorneys of Defenda .nts. 

Service of the within notice of appeal is hereby 
acknowledged this 17th day of January, 1927. 

JAMES MERCER DA VIS' 
Attorney of Plaintiff. 

10 

20 

30 
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20 Grounds of Appeal 

GROUNDS OF APPEAL. 

(Filed Feb. 16, 1927.) 

NEW JERSEY COURT OF ERRORS 
AND APPEALS. 

ADAM I{osoBUCKI, 
Plaintiff-R espond ent, 

V. 

EDWARD C. McGARRY, Jo-
SEPH P R o B I N s K Y and 
SHEPPARD W. CooMBs, 

D ef end ants-Appellants. 

On Appeal from Su-
preme Court. 

Grounds of A_ ppeal. 

r_L1he appellants state the following grounds of ap-
peal: 

1. 'l1he Court erred in refusing to grant the de-
f eudant 's 1notion for a non-suit. 

BOURGEOIS & COULOMB, 
Attorn eys of D ef endants-

Appellants. 

Ser_vice of the copy of the within grounds of ap-
peal 1s hereby acknowledged on this 15th day of 
February, 1927. 

JAMES MERCER DAVIS, 
Attorney of Plaintiff-Re-

sponde'Yl:t. 

·· Order r.21 

ORDER. 

(Filed Feb. 28, 1927.) 

NEW JERSEY SUPREME COURT. 

ADAM KosoBUCKI, 
Plaintiff, 

v. 
EDWARD C. McGARRY, ED-

w ARD Z. Fox, CLARA RAs-
NEK, EzE RASNEK, Jo-
SEPH PRO .BINS KY and 
SHEPPARD W. CooMBs, 

Defendants. , 

Action at Law. 
On Appeal. 

Order. 

, , ) I 0 

On application of Bourgeois & Coulomb, attorneys ZO 
for appellants in the above stated cause: 

It is, on this 25th day of February, 1927, ordered 
that appellants have leave to strike from the notice 
of appeal filed in the said .cause, the names of Clara 
Rasnek and Eze Rasnek, so that the said appeal 
may proceed in the names of Edward C. McGarry, 
Joseph Probinsky and . Sheppard W. Coombs, this 
not being a satisfaction as to the said Clara Rasnek 
and Eze Rasnek. 

LUTHER A. CAMPBELL, 
Supreme C 01.trt Justice. 

I consent to the making of the above order. 
JAMES MERCER DAVIS, 

Attorney for Adam Koso .. 
bucki. 
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TESTIMONY. 

CAPE MAY COUNTY SUPREME COURT. 

A DAM ICosonucKI, 
10 Plaintiff, 

20 

v. 
EDWARD C. McGARRY, ED-

WARD Z. Fox, CLARA RAs-
NEK, EzE RASNEK, Jo-
SEPH P R o B I N s K y and 
SHEPPARD W. CooMns, 

Defendants. 

APPEARANCES: 

Action at Law. 

JAMES MERCER DAVIS, EsQ., for plaintiff. 
MR. ATKINSON of counsel. 
PALMER J\1. WAY, EsQ., and MARK R. SooY, EsQ., 

for defendants. 

The above entitled case was tri-ed December 15th 
' 30 19~6, before HoN. WILLIAM FRANK Sooy, Judge, and 

a Jury. 

Discussion 23 

Mr. Atkinson: · I would like to amend the com-
plaint by inserting in the first paragraph the wo~ds 
~'and falsely and deceitfully represented that no 
commission ·was to be allowed,'' and by adding to the 
fourth paragraph the same words coupled with the 
further sentence '' And that a commission was al-
lowed.'' 

lVIr. Sooy: I object. As I understand the com-
plaint, it has been filed. This action has been pend- 10 
ing now for a matter of about eighteen months. A 
non-suit was taken last term and by consent of coun-
sel for the defendant this non-suit was listed. Had 
there been any intention to make an amendment it 
should have been made prior to this time. He is 
now attempting to introduce something ·which we 
are not prepared to def end. 

The Court: I do not think after a year's delay 
that an amendment that goes to a material part of 20 
the complaint, ·which as a matter of fact really adds 
another count to the complaint, should be allowed at 
this time if they say they are surprised and would 
not be able to go on with their defense. 

Mr. Atkinson: Then I will ask the Court to with-
draw a juror and give me permission to file an 
amended complaint and serve it upon the other 
side. 

The Court: Then to remove the case from the 
list for the term f 

Mr. Atkinson: Yes, sir. 

The Court: After the case has been on the list 
ever · since last January f 

30 
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lvlr. Atkinson·. Yes s1·r ' . 
':i1he Court: I won't do it. 

.ivir. Atkinson: J\rfay I have an exception? 

The Court: Yes, sir. 

J\Ir. Atkinson: Then, as I understand your Hon-
10 nr 's ruling, I am precluded from showing that there 

was any false representation or deceit so far as the 
eonnnission ,vas concerned 1 

20 

':l1he Court: I am not going to pass upon that at 
the present time. I naturally assume that under 
your pleadings you will be held to the allegation of 
misrepresentation that you make therein but I am 

. ' not g01ng to pass upon the reception of evidence at 
this time. 

(Recess to 1.15 P. M.) 

AFTER RECESS. 

(Mr. Atkinson opened the plaintiff's case to the 
jury.) 

30 (1Ir. Sooy opened the defendant's case to the 
jury.) 

. . . T 

Mr. Atkinson : I assume it is admitted by the 
defendant that the $2500 was actually paid on this 
date, September 8th, 19251 

A.clam I( osobucki-Direct 

Mr. Sooy: I don't know. It is something that 
has to be proved. 

1\1:r. Atkinson: I call the Court's attention to the 
fact that it is admitted in the pleadings. 

The Court: Well if it is admitted in the plead-
ings there is no need of proving it. 

-A DAM I(osoBucKr, the plaintiff,\ called as a witness 
in his own behalf, being sworn, ,vas examined and 
testified as follows: 

The Cou1't: I do not see where there is anything 
admitted as I read it. There are five allegations in 
your complaint and five separate denials in the an-
swer as I read it. 

Direct examination. 

By Mr. Atkinson: 

Q. Where do you live 0? 
A. N oi th Wildwood. 
Q. And how long have you lived there? 
A. For six years. 
Q. Are you always known under the name of 

10 

20 

Koso bucki 1 30 
A. Yes, sir. Some men call me Adam because it 

is hard to pronounGe my second name, and they call 
me by the first name, Adams . 

Q. Prior to September 8th, 1925, did you know· 
Edward C. ]\!IcGarry? 

A. No, sir. 
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Q.. Did you know Edward Z. Fox? 
A. I know him, yes, sir. 
Q. Did you know Clara Rasnek T 
A. Yes, I know that lady. 
Q. Eze Rasnek? 
A. Yes. 
Q. Joseph Probinsky? 
A. Yes, I know him. 
·Q. Shepard W. Coombs? 

I O A. I didn't know him. 
Q. Now, did you meet these people on or about 

September 8, 1925? 
A. Well, they come to my place of business, the 

IIotel Royal. 
Q. Who? 
A. That is Mr. Shepard Coombs, JYir. P1·obinsky, 

Mr. Rasnek and Mr. Fox and Mr. McGarry. They 
l 

come into my place around half past ten, close to 
eleven o'clock. 

20 Q. On what day? 
A. Labor Day night. 
Q. Pardon me? 
A. Labor Day night. 
Q. Who talked to you? 
A. Well, they all come together and Mr. Fox 

presents me to Mr. Coombs and Mr. McGarry. 
Q. You mean introduced you? 
A. Introduced me to these two gentlemen. Of 

course, I know Rasnek and Mr. Probinsky. I knew 
30 them. 

Q. Did they talk a.bout anything t 
A. Well, they said they had a good proposition 

for a short time, if I want to go with them to pur-
chase the Hotel Biltmore and they showed me a 
telegram. They said it would only be two days be-
fore you will get your money with profit. 

Adam I(osobitcki-Direct 27 

1Ir. Sooy: I object unless the telegram is pro-
duced. 

The Court: He is not giving the contents of the 
telegram at all. 

·Q. Go on. 
A. Thev showed me a telegram they got a pur-

chaser co~ing in a few days to get the property and 
it will be only two or three days before everything IO 
will be settled. 

Q. Yes. 
A. And, of course, I didi1 't kno,v the other two. 

Mr. Fox said to me: "Well, you don't have to be 
afraid of those people. They are all good people, 
because I am in it myself, too,'' and on the strength 
of Mr. Fox's words I then went and filled a check and 
handed to Mr. Shepard Coombs, and in his name. 

Q. How much was the check? 
A. $2500. 20 
Q. Now, was there any paper signed at that time 1 
A. No, sir; there was nothing signed whatever. 
Q. Did they tell you what property they were go-

ing to buy 0? 
A. Yes, sir; Hotel Biltmore. · 
Q·. Did you ]{now the owner of the Hotel ~iltmore 

property at that time f 
A. Yes, sir. 
Q. Did they tell you how much they were paying 

for the property? 30 
A. Well, not exactly. 
Q. Was there any explanation given to you or 

did they tell you why they had come to see you at 
that tim.e of the night? 

A. There was no explanation given to me what-
eve·r because I ,vas busy that night; because that 
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was the biggest night in the year in Wildwood-
Labor Day night. Of course, I was ·with them only 
for about half an hour or so. 

Q. Did they say anything to you about any ar-
rangements which they had made with the ovvner 
of the property f ' 

A. No, sir. 
Q. Well, now, after you had invested your money 

l O or given your check was any settlement made f 
A. There was no settlement made, but about a 

week later I saw a friend of mine and he said to me: 
'' Oh. You get in on that proposition --'' 

20 

Mr. Sooy: I object. 
. 

Q. You cannot tell what your friends said to you. 
You can only say what you said to these people and 
what they said to you f 

A. There was no settlement with them. 
Q. None of these days t 
A. No. 
,Q. Was there any resale of that property at any 

time so far as you knowf 
A. No. 

l\fr. Sooy: I object, if your Honor please. It 
calls for a conclusion, unless he produces the instru-
ment. 

30 The Court: I will permii that question. 

Mr. Sooy: May I have an exception. 

Q. Did any of the defendants ever say to you or 
report to you that they had made a sale of this prop-
erty f 

Adam K osobuclci-Cross 

A. No. 
Q. Did you sign any papers at that time '? 
A. No, sir. 
Q. Did you ever sign any papers? 

29 

A. I never did. The only thing I signed was a 
check for $2500. 

N[r. Sooy: Do you ,~1ant to produce that? 

(P ·aper r0ffered and received for identificatioll, 10 
and marked Exhibit Pl.) 

·Q. I show you a paper marked Pl for identifica--
tion, purporting to be an agreernent between David 
Ostreicher, Adam Adams, Ed. C. Fox, E. C. Mc-
Garry, Joseph Probinsky, S. W. Coombs and Clara 
Rasnek, dated September 8, 1925, and ask you if 
you signed that paperf (Paper handed to and ex-
amined by witness.) 

A. I never see that paper. 20 
Q. Never saw that paperf 
A. The paper was never presented to me. 

The Court: Does that pa per purport to be the 
agreement of sale between the owner of the Hotel 
Biltmore and these defendants f 

JVIr. Atkinson: Yes, sir. I will now turn this wit-
ness over for cross-examination, reserving the right 
to recall him so far as the counter-claim is concerned. jO 

Cross-examination. 

By Mr. Sooy: 

Q. What is your business? 
A. Hotel keeper. 
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Q. Pardon me 7 

Mr. Atkinson: I 01nitted one question. 

Re-examination. -

By Mr. Atkinson : 

Q. Have you ever been convicted of crime~ 
IO A. I pleaded guilty once in a prohibition case in 

Trenton. 

20 

30 

Q. That is in the Federal Court? 
A. In the Federal Court. 

Cross-examination resumed. 

By Mr. Sooy: 

Q. What is your business? 
A. Hotel keeper. 
Q. What hotel do you conduct ? 
A. The Hotel Royal. 
·Q .. On this particular evening, Labor Day evening, 

as I understand you to say, where were you u? 

A. I was in my place of business. 
Q. In your place of business? 
A. The inner private apartment in the rear in 

my plaee of business. 
Q. Did these gentlemen come in there all together -~ 
A. All together. 
Q. In what portion of the premises were they? 
A. Well, they were right in the barroom. 
·Q. What? 
A. In the barroom. 
Q·. In the barroom. Was it at that time under 

padlockf 

.A.dam Kosobucki-Cross 31 

A. No, sir. 
Q. It was not? With ·whom did you have the con• 

versation pertaining to the payment of this $2500 7 
A. Well, I had ·with Mr. Probinski, Shepard 

Coombs and all them gentlemen. 
Q. Were they all there together? 
A. They were all together. 
Q. As a. matter of fact, weren't you back in your 

private office 7 
A. I went back to sign my check there, to get the I 0 

check for them. 
Q. Was Mrs. I{osobucki there? 
A. No, sir. 
Q. She was not present? 
A. She was not in the bar. 
Q. Was it your own personal check that you gave 7 
A. My own personal check. 
Q .. It was not Mrs. Kosobucki's check? 
A. No. 
Q. Do you remember these ge~1tlemen coming into 20 

the cabaret portion of your premises? 
A. I don't remember that. 
Q. And sitting down at the table 1 
A. I don't remember that. 
Q. Do you remember going out to the machine 1 
A. Yes. 
Q. In which they were sitting at that time 7 
A. When they were ready to leave I went out ·with 

them to the machine. 
Q. Who handed the check to Mr. Coombs 1 30 
A. Mr. Fox. 
Q. And you gave the check to Mr. Fox 1 
A. Yes, but signed to Mr. Coombs' name, for Mr. 

Coombs, an order to Mr. Coombs, Shepard Coombs. 
Q. Is~ 't it a fact that any conversation you had 

New Jersey State UbrarY 
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concerning this transaction was had with Mr. ]j7 ox 
only1 

A. They were with them, only when Mr. Fox went 
back to my private apartment -I filled the check and 
I said: '' There, Mr. Fox, is the , check for you.'' 

Q. Mr. Fox went back with you 1 
A. Yes. 
Q. The other gentlemen didn't 1 
A. No, we had conversation together before I went 

back. 
10 Q. How is it Mr. Fox was the only one went back 

in your private apartment1 
A. Because he is the g·entlem.an I think-because 

he is the agent I think of all the bunch of them. 
Q1

• Isn't it a fact that he is the one got you into 
this1 

A. What! 
Q·. He is the one asked you into this deal 1 
A. They all come together. 

ZO Q. But isn't Mr. Fox the one who asked you to 
go into it 1 

A. Introduced me to l\1r. Sh epard Coombs and 
they explained me all this business. 

Q. Have you · had any conversation ·with l\fr. Fox 
recently in regard to this particular cas e 1 

A. No. 
Q. You haven't had any conversation ,vith him 0? 
A. No, no conversation whatever. 
'Q·. Did you ever have any conversation with Rob-

e rt Bright concerning this transaction 1 
30 A. Robert Bright 1 No, sir. 

Q. You did not. Did you ever sign any agree-
ment as to the purchase of the Hotel Biltmore 1 

A. Not whatever. 
Q. Not this particular one? 
A. No agreements whatever. 

Adam Kosobucki-Cross 33 

Q. Did you ever have any conversations ,vith Mr. 
Ostreicher as to the signing of this agreement 1 

A. Not to s-ign an agreement, not with Mr. Os-
treicher. 

Q. Two days after the date of this agreement 
didn't you go into Mr. Ostreicher 's place of business"? 

A. I don't recollect that. 
Q. You don't reme:qiber that 1 
A. I don't remember. 
Q. Didn't Mr. Ostreicher ask you to come in and lO 

sign this agreement 1 
A. No. 
Q. Mr. Ostreicher didn't ask you 1 
A. Never did ask me. 
·Q·_. Did you have any conversation then one or 

two days after the date of this agreement with l\fr. 
Ostreicher 1· 

A. No. 
Q. You did not 1 
A. No, not about the . agreement. 20 
Q. Did you ever have any dealings with these 

gentlemen before in connection with real estate tran-
sactions 1 

A. Well, yes. 
Q. Had you bought and sold property in co11-

junct~on with the~ 1 
A. Not bought and sold, but one time I was met 

on the street by Eze Rasnek and he said to 1ne: 
'' Adam, I've got a good proposition.', I said: '' -1.L\ll 
rig·ht. '' '' Come on °·ive me $300 in a hurry '' and j""'l U' 

. ' 0 . ' 
I gave it to him and a couple of days later-I don't 
know which property or what was it, I got the che ck 
from him for $50Q. 

Q,. Y 9u made $300 on that transaction 1 
A. Yes, and at the same time I gave him another 

$200 and .I never heard from him since. 
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Q. Is that your signature? 
A. Yes, that is my signature. 
Q. Is that check drawn to your order 7 
A. Yes, sir. 
Q. Did you cash it~ 
A. I did. 
Q. And you got the proceeds? 
A. Yes, I did. 
Q. Can you tell the jury what that check was for? 

I() A. _That check was-I don't know really what that 
was for. I know Rasnek since I come to Wildwood. 
He said ''You got any money on you, ·Aqam, cash 
-got to be cash.' ' ''Yes, I have.'' ''Well, I got a 
good proposition for you." - That was the time of 
that Wildwood boom. He said: '' I got sqme apart-
ment here. It cost you $300 a share. There is ten 
of us going in, n and I gave him that and a day or 
two later he gave me that check. When he gave 
me that check he got me another proposition and I 

20 gave him $200 for some apartment -011 Magnolia 
Avenue. I didn't kn0Vi1- I -don't ln10-,v where that 
was, wherever it was; because I trusted the man . I 
used to do business with him, when he was in the 
furniture business I used to buy a lot of furniture 
and he trusted me and I trusted him. 

Q. As a matter of fact, at that time particularly 
you were in the habit of dealing in real esta ,te 7 

A. Well, only --
Q. Just answer that question. 

30 A. I vvas not in the habit. 
Q. How many times were you in Rasnek 's office 1 
A. Twice. 
Q. Only two occasions? 
A. Yes, sir. 
·Q. Isn't it a fact that you w·ent into Rasnek's 

office and asked to go into the Biltmore transac-
tion? 

LLcla1Ji I(osobucki-Cross 35 

A. Not me. 
Q. Didn't you have Mr. Fox say that he would 

like to get you il1to it? 
A. Mr. Fox never mentioned about the Biltmore. 
·Q. When did you first hear about the purchase of 

the Biltmore Hotel? 
A. Oh, well, I heard about a couple of weeks ago, 

as I say. Never after to go into it. I never ,vas 
interested in it. 

Q. Do you know what particular transaction this 10 
check was given for T 

A. No, sir. 
Q. You cann_ot remember that? 
A. I didn ,t know it. It was supposed to he sonw 

apartment house. 
Q. Where is your cancelled check to show that you 

gave --

Mr. Atkinson: I have the check. 

Mr. Sooy: Let's see it. 

Mr. Atkinson: I haven't it with me. I haven't it 
among the papers, so I cannot produce it. 

Q. Are you sure the check that was given on thi~ 
particular transaction was your own check 1 

A. I know-on what particular transaction 1 
Q. On the Biltmore transaction 1 

20 

A. My own check, signedh AWda~
1
ds. Id gTo~t

1
unde;· 30 

that name money there in t e 1 woo 1 e ann 
Trust Company. 

Q. It was not signed Kosobucki 1 
A. No, just "A. Adams." 
Q. Are -you in the habit of signing checks "Viola 

Koso bucki 1'' 
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A. No, only my private checks I do sign them. 
Q. You sometimes sign them '' Viola Koso bucki 1'' 
A. No. Because my wife has a separate account 

and I got separate account in the bank. 
Q. On this particular night this transaction was 

submitted to you you say all of them were present 
at the time you discussed the matter with them 1 

A. All except Mrs. Rasnek. Mrs. Rasnek wasn't 
there but Mr. Rasnek was there. 

10 Q. What induced you to give $2500 on this propo-
sition 1 

A. Well, when they present-Mr. Joe Probinsky is 
a big man. He used to own the ice plant and the 
lumber company. I trusted that man. I thought 
everything he said was O. I(. 

Q. You expected to get a share of the profits? 
A. Well, not exactly. 
·Q. You didn't expect to get any profits 1 
A. Because they didn't tell me what profit ,vas 

20 going to be there. They just told me they were 
in need of money to go through with it. 

Q. Did you know anything about the value of the 
Biltmore Hotel at the time you got into this deal ? 

A. Well, not at that time. 
Q. Whose word did you take as to the valuation 

of the properties? 
A. Well, I took Mr. Probinsky 's and they told me 

it is $150,000, supposed to be. 
Q. Didn't make any inquiries from any outside 

30 source? 
A. I never did. 
Q. You didn't expect to get any profits out of 

"tOJ 1 . 

A. Well, I expected some but I didn't know what 
I would get and so; because they didn't tell me and 
I didn't ask them. 

.Adam Kosobucki-Cross 87 
Q. A-s a matter of fact you presumed that this 

property was going to be resold, diun 't you? 
A. That is ·why on the strength of that I gave him 

that money. 
Q. And if so, you intended to get your share of 

the profits 1 
A. Well, they didn't tell me what this share is. 
Q. What was said in connection with this transac-

tion 1 
A. "Well, you get a little profit ,vhen we get rid of . J 0 

it.'' I didn't know how much. 
Q. Was anything said as to profit or loss~ 
A. No. 
Q. Was anything .said as to settlement? 
A. No. 
Q. As a matter of fact did you receive notice of 

settlement? 
A. I did. 
Q. Did you show up? 
A. No. At the time -- 20 
·Q. You ·did not. Do you know whether or not 

the rest of them were prepared to make settlement 1 
A. Before I got this notice for settlement I find 

out that the other gentlemen got ten thousand dol-
lars commission, and ,on the strength of that I ~ent 
to my lawyer. 

1\1:r. Atkinson: I ask that that be stricken out. 

Q. (Repeated by the stenographer) : Do you know 30 whether or not the rest of them were prepared to 
make settlement? · 

The Court: The answer to that is yes or no. 

Q. Did you receive notice of -the -time and place 
of settlement on this property 1 
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~;.\. I received after I gave my case to the law-
yer. 

Q. Did you or did you not receive 1 
A. Yes, I received it. 
Q. Did you attend that settlement 1 
A. No, sir. 
Q. You did 1 
A. No, sir. 

lO . Q. Why didn't1 
A. Because I had my case to the lawyer. 
Q. And had he instructed you not to make settle-

ment~ . 
A. Well, of course, I didn't intend to make- set-

tlement afte_r I gave my case to the lawyer, because 
the transaction wasn't fair. 

Q'. How many transactions did you have with 
these defendants concerning real estate during the 
summer or fall of 1925 

20 A. Three. 
Q· .. With whom did you deal T . 
A. ,Vell! twi?e I deal wit~ Mr. Rasnek personally 

and the third time three of them combined together 
with the exception of Mrs. Rasnek. She was not 
there. 

Q. But Mr. Fox was there, wasn't he 1 
A. M:i;. Fox was there. 
Q. You and Mr. Fox are close personal friends 1 
A. Not exactly. 

30 Q. Did you ever have any dealings with 11r. Fox 
prior to this transaction 1 

A._ No, not any other transactions; nothing of the 
dealings like that. 

Q. Where wer~ all of these transactions con-
ducted~ 

A. Well, two of them as I know were conducted 
in Mr. R.asnek's office and this one I don't know 

Adam Kosobucki-Cross 39 
where. All I know about the last one is I gave them 
the check. 

Q. So the time these gentlemen came up was the 
first time you ever heard about this Biltmore deal 1 

A. That was not the first time I heard of it. 
Q. vVell, from whom had you heard about it first 1 
A. Well, everybody know it in all Wildwood. I 

guess all over the Cape May County. 
Q. Knew that the Biltmore was to be purchased~ 
A. Yes. 10 
Q. And you knew it, didn ;t you 1 
A. I knew it. 
Q. Had you inquired as to the valuation of it f 
A. No, sir. 
Q .. Did you make inquiry afterward 1 
A. I wasn't interested in it until that night, Labor 

Day night. That was the only wa.y I went into 
it. : 

Q. That was the first you ever heard about it 1 
A. That was not the first I ever heard about it. 20 

Of course, I heard about it about a week before 
that. 

Q. Did you ever ask Mr. Rasnek for the privilege 
of getting in on some of these deals 1 

A. No, sir; not in the Biltmore. 
Q. On any occasions 1 
A. Why, he asked me: I never asked him for any. 
·Q. As a. matter of fact, didn't you frequent Mr. 

Rasnek's offiee.~ 
30 A. Wha.t1 

Q. Didn't you frequent Mr. Rasnek's office1 
Weren't you in there frequently 1 

A. Well, I ·was there three times. 
Q. Didn't you and Mr. ''Thorpe'' go down there 

frequently 1 
A. Well_, he ,vent in one of them deals too, and 
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lost money. He went with me on some proposition 
on Magnolia A venue, but he never was called to set-
tlement or nothing, and I don't know where the 
money went to Mr. Thorpe lost $200 and I lost $200 
on that dea.1. 

Q. Isn't this the check you got hack on that propo-
sition? 

A. That is not the same proposition. That used to 
be the Scallenger A venue Apartment, this check 

10 was. 
Q. You told me a few minutes ago you didn't kno-,v 

what that check was for. 
A. That was supposed to be, because I was 

not at the settlement. I know I get this check from 
Nir. Rasnek, and I gave a boy ten dollars commis-
sion, to his son. He said: "You give him that 
check and then you get $10 for your -trouble." 

Q. Do you know what this check was for? 
A. No. 

20 Q. You can't say. Didn't you say just about two 
minutes ago that you did know? 

A. I did know what it was supposed to be, but I 
don't know ·which one. It is supposed to be the 
prop erty on Scallenger A venue, some property; but 
I don't know to this day which property it was. I 
never go near it. 

Q. Is this the only check you ever got from Mr. 
Rasnek? 

A. That is the only one. 
30 ,Q. How many checks did he ever give you f 

A. Only one. 
Q. How many did you get back from Mr. Ras-

nek? 
A. Just one I guess, this one here. 
Q. How many did you give him? 
A. I gave him twice. I gave him cash both times. 
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Q. Both cash? 
A. I gave hi1n $300 first and second time $200. 
·Q. Are you in the habit of carrying large sums 

of money in your pocket? 
A. Sometimes I do. 

J\iir. Sooy_: That is all. 

The Court: Mr. I(osobucki, I do not remember 
just what you testified to as to the conversation they l 0 
had with you on the night they came in and you 
gave the $2500. Will you tell me just ·what they 
said to you again. 

rrhe Witness: Well, they come in together and 
says: '' Adam, we got good proposition f ?r you,'' 
and they showed me telegram from some-I can't 
recoll ect his name, from Philadelphia. 

The Court: Tell me, what they said to you about 20 
the telegram, not what was in the telegram. 

The Witness: They said to me: ''We got a ·buyer 
for this place, maybe two or three days, and you 
could make a little profit on it." 

(vVitness excused.) 

• 

i: · i 

30 
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En--\VARD C. Fox, called as a witness on behalf of 
the plaintiff, being duly sworn, ·was examined and 
testified as follows: 

Direct examination. 

By JYir. Atkinson: 

I() Q. Where do you live, Mr. Fox f 
A. Wildwood. 
Q. How long have you lived there f 
A. Fi£ teen years. 
Q. Do you know Adam Kosobucki f 
A. Yes, sir. 
Q. Do you know ·Edward C. McGarryf ., 
A. Yes, sir. 
Q. Henry Rasnek-Clara Rasnekf 
A. I do. 

20 Q. Eze Rasnek f 
A. Yes, sir. 
Q. Joseph Pro bin sky f 
A. I knovv him. 
Q. And Shepard W. Coombs f 
A. I know them all. 
Q. In the month of September, 1925, did you call 

upon l\fr. I(osobucki in company with any of these 
perso1is f 

A. I did, with the exception of Mrs. Rasnek who 
30 was not there; but all the other men were ·with me. 

Q. How did you come to go to JYir. Kosobucki at 
this timef 

A. Well, if you will give me the permission I can 
relate the entire case. 

Q. All right. 
_A .. It would lead us up to it. Would it be per-

missible to read the case as I have it copied here f 
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·Q. No. You will have to testify from your recol-
lection. 

A. On Labor Day night, about nine ·-thirty or ten 
o ?clock in the evening I took a walk along the Board-
walk in company with my wife and baby and vve w·ere 
a.bout at JYiagnolia A venue on the Boardwalk in 
Wildwood. Somebody' touched me on the shoulder 
and I turned around and saw it was Mr. Rasnek's 
boy, and he told me he had been down to my_ place l O 
of business looking for me and somebody 111 the 
home-or in the place of business had told him that 
I was out on the Boardwalk; and that I was wanted 
very urgently a.t his office. I told him-I told my 
wife and she agreed to go home alone, and I wo~ld 
go to Rasnek 's office, which I did in company vvith 
Rasnek's boy. When I got to Rasnek's office, I 
found Rasnek Pro bin sky, McGarry and Shep ' . Coombs there; and they told me they had a p_ropos1-
tion open in the case of the purchase of the Biltmore ZO 
Hotel, the price of ,vhich was $175,000, the purchase 
price, and that in order to fasten t~e s~le they are 
compelled to raise money before midnight of that 
night, and that within the next. ~ay or two they 
had a purchaser that would positively come ~o,vn 
to Wildwood and buy the Biltmore from them for 
the sum of $225,000, and in order to substantiate 
that thing they showed me a telegram. The contents 
of the telegra.1n as near as I can remember --

JYir. Sooy: I object to the statement as to the 30 
contents of the telegram. 

Mr. Atkinson: It is in the possession of the de-
fendants, and clearly is not in this man's posses-. sion. 

The Court: l:Iave you called for the production 
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of the teleg:ram at all 1 The telegram, of course, is 
the best evidence. Have you called for its produc-
tion 1 

J\Ir. Atkinson: No, sir; I will call for it now. I 
make a demand now. 

J\Ir. Sooy: If your Honor pleases, I object to the 
demand at this time. It should have been made be-

1-0 fore this. 

The Court: No, he has a right to make a demand 
now for the telegram. Of course, he could have made 
it before. 

Mr. Sooy: We cannot produce it because we don't 
knovv of the existence of any such telegram. 

JVIr. Atkinson: I submit I am entitled to have the 
20 witness testify to it then. 

30· 

The Court: I will permit it on the statement of 
counsel that they have or know of no such telegram. 

Mr. Sooy: Allow me an exception. 

The Witness: The contents of the telegram was 
to the effect that you can sell everything you have 
on hand. 

J\1r. Sooy: A little louder. 

The Witness: The contents of the telegram was 
to the effect: ''You can sell everything you have 
on hand_ b~t hold the Biltmore. The buyer will be 
down within a day or two.'' I asked him who the 
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buyer was because I didn't i{now exactly what the 
name was signed to the telegram, and one of the a·en-
tlemen in the office-I don't remember who it ;,as 
because it was so long ago-told me that the name 
of the purchaser was "Poteck" from Philadelphia; 
,V. Poteck. I had known Poteck's place of business 
and I had known, too, that he was a man of means, 
and probably would be interested in buying the Bilt-
more for the sum of $275,000. 

Q. Well, pardon me just a moment. I understand 
you to say that you did know Mr. Poteck1 

A. I had done some business ,vith Poteck. 
. Q. Did you know ,vhether or not-do you know or 

did you know at that time vvhether or not he was a 
man fin~ncially able to purchase such a property 
as the Biltmore 1 

~- Yes, sir. His very name appealed to me as 
being a man able to purchase it for that sum. 

10 

Q. Now, after you had seen this teleoTam what 20 
did you do and what did the others do 1 ° 

A. I asked them what the amount of the shares 
was, or what the a.mount of money was required 
of me in order to enter into this deal, and he . told 
me it would require for me to prod~ce $2500. I 
didn't have any check on me, so I made use of Mr. 
Rasnek's check book. I made out 'this check (pro-
ducing check) in the sum of $2500, and I remem-
ber distinctly that I handed this check to Mr. Prohin-
sky and asked him would he he kind enough to hold 30 
that check for about two or three days as I didn't . ' think I had sufficient funds in the bank on the very 
next day to take care of it. 

Q. Now, after you had given this check wha.t did 
you do, JVIr. Fox 1 
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A. When I asked him to hold it for a few days 
--

Q. We have gotten by that. Then ,,1hat did you 
do1 

A. The man promised me they would hold the 
?heck for three or four days before they deposited 
it. Then I ,va.s ready to go home because I knew mv 
wife was walking along the Boardwalk and I rod~ . ' up 1n order to catch up with her. When they asked 

I() me would I jump in the automobile with them, one 
of the gentleman's cars was outside parked along 
the _ curb, and I told them I would. I ·was the first 
one out of Mr. Rasnek 's office ·when they called mo 
back and asked me to join the -m for another few mo-
ments, and they told me, too, to ride with them. As 
I was ready to go into the automobile these men 
retired again to Rasnek 's office and had a Ii ttle con-
ference there of about tw·o or three minutes dura-
tion. Meanwhile I took a seat in the car. When 

20 t~ey came _out of the office and all took their respec-
tive sea.ts 111 the automobile and before they started 
the car the question arose as to who they were going 
to see next, and one of the gentlemen whose name I 
don't remember exactly now, who it was of the 
company, asked me whether Adam would be inter-
ested, as I was, in buying a. share in the Biltmore. 
I told them that I believe he would because thev knew 
that he had invested some money with them "before 
as the check -here testifies, and it was agreed among 

30 those me1: that they were to go up to Anglesea. in 
North Wildwood to see- Adams; but before they 
started on the way to Anglesea somebody in the 
company suggested they go out to see McArdle on 
Holly Beach and see whether he would buy a share . 
We drove around to McArdle 's place. I was left 
in the automobile in the back seat, and Mr, Coombs 
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and lvfr. Probinsky, I believe, left the automobile aiu..1 
went into McArdle 's place, a little saloon there, and 
in three or four minu tes they came out and fron1 
what they talked I gathered that McArdle was not 
interested and turned it down, and ,ve started up on 
our \i\7ay toward Ariglesea to see Adam. On the way 
up somebody in the company mentioned about ''Ludy 
Thorpe," the probability of him buying a share, 
and then another man in the company suggested that 
Thorpe was not interested because it appeared that f 0 
they had broached the subject to him before and he 
turned it down. At that time we had reached Adam's 
place of business and altogether we walked into 
Adam's barroom, and happened to find Adam right 
there, and I believe that I introduced Adam to some 
of those men with whom he didn't have any acquaint-
ance, and on_e of the gentlemen broached the propo-
sition. I think it ,vas :JYir. Rasnek, a.bout the Biltmore 
deal, and Adam stopped to think for a. minute or two. 
Finally he mentioned or motioned to me to come 20 
back with him. So I left these men in the bar and 
If allowed Adam back into his kitchen, private apart-
ment he had, and Adam said: '' What do you know 
about that deal f'' ''Well, Adam,'' I said, ''what 
I think about the deal is I just paid them $2500 of 
my own money and that is all I can tell you.'' Then 
he ,vent back into another room and I was left in 
the kitchen and I remember that he brought back a 
check with him and ma.de it out, I don't know who to, 
and he carried the check in his hand leading, and I 30 
followed him. . We came to the barroom again and 
we found that the men were not there. So Adam 
,valked hack toward the cabaret room, that back room 
he has on the side. Meanwhile I walked on the out-
side to see where they were. I didn't find them 
outside, so I walked in through the side door into 
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the cabaret room and there I found the gentlemen t 
seated around the table and they were just about 
ready to get up. Adam had a f e,v more ,vords with 
them the purport of which I don't remember exactly, 
and the men walked over towards the automobile 
and I saw Adam hand the check, I believe, to Mr. 
Coombs, and they went back to the car and the 
men took me home and where they went from there 
I don't know. 

1 O Q. Now, during this interview there was there any 
statement made as to what was being paid for the 
property1 

The Court: You mean the intervie,v ,Yith dams 0? 

Q. At Adams' place. 
A. That I don't remember exactly; but I knew 

what the price was to be. 
·Q. Well, was there anything said at Adams' place 

20 about what they proposed doing with the property f 
A. Well, the same statement was repeated, what 

was said to me, that they had a. buyer for the Bilt-
more and that buyer will show up in a day or two. 

Q. Was the telegram produced there 1 
A. I believe it was. I wouldn't be sure of that; 

but I spoke to Adam afterward and he told me he 
had at that time seen the telegram. I thought the 
telegram was just a secret to me alone. 

Q. Was there any statement by any of these par-
30 ties that they had as a matter of fact resold the 

property1 
A. Well, that is how they induced me --

lV[r. Sooy: I object to the form of that question. 

The Court: Yes; I think it is leading. 
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Mr. Atkinson I think it is objectionable, sir. 

Q. Won't you tell me everyt~ing that _was _s~id 
by any of these parties concerning the ?-1s~os1hon 
of this property that they proposed buying. 

A. The only thing I can remember I remem?er 
that they represented to me that particular evening 

Mr. Sooy: I object. 

•Q. I am c'.referring now, Mr. Fox, to an~ conver-
sation which took place at Mr. Kosobucln 's place 
of business. 

A. Well, they represented that they had a buyer 
for the Biltmore. I believe, too, they stated 

Mr. Sooy: I object to this-he ''believes.'' 

The Court: You have to state your recollection-. ZO 
your recollection of what they ?r any of th~~ sa7<l 
to Iv.Lr. Adams or Mr. Kosobucln there that night, 111 
other words, repeat the conversations as yo_u remen1-
ber them, not verbatim, but as you remember the1n. 

The Witness: Well, your Honor, that is ·what I 
am trying to do. 

The Court: But don't repeat anything o!her than 
just that. Don't repeat anything t~at you Just have 
~. hazy recollection of, but something that yon ac- 30 
tually heard them say. 

Mr. Atkinson: May I be permi~ted to suggest 
that the last answer was not responsive to any ques-
tion that was pending, and I, the ref ore, move that 
it be stricken out. 
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The Court: Well, I guess there is no objection 
to having the thing stricken, is there~ It will be 
stricken. 

Mr . Atkinson: That is the remark that he believed 
that they mentioneJ a purchase price. 

Q. Did you subsequently call upon !1:r. Poteck in 
Philadelphia 1 

IO A. I did, not personally, but over the telephone. 

20 

!1r . Sooy: I object to any statement bet-ween Mr. 
Poteck and this witness . 

Q. Do you have any kno,vledge as to whether or 
not there ·was any settlement made for thi property 
·within the next two or three days~ 

A. I believe there was not any settlement because 
I had not been notified of any. 

l\[r . Sooy: I move to strike that out . I-Iis belief 
is not admissible. 

The Court: Repeat the question . 

Q. (Repeated by the stenographer): Do you have 
any knowledge as to w·hether or not there was any 
settlement made for this property ,vi thin the next 
t-v10 or three days~ 

30 A. There was not any settlement made. 
Q. You are one of the - defendants in this suit, 

are you not? 
A. Unfortunate ly, yes . 
Q. And you discussed this matter with me both 

yesterday and today, did you not~ 
A. Yes . 

Edward C. Fox-Cross 

Mr. Atkinson: Cros s-examine. 

Cross-examination. 

By Mr. Sooy: 

Q. Did you ever file an answer to this suit (1 
A. I did not. 
Q. Why not 1 

51 

A. Because I felt that I was not th e party to the ] 
0 suit. 

Q. You wer e served with a summ ons and com-
plaint, were you not 1 

A. Yes. 
Q. Do you have any arrangement of any cha r acter 

with the plaintiff as to your testimon y t oday f 
A. No arrangements. 
Q. No arrangements of any char act er? 
A. No. 
·Q. Wh y didn't you file a!1 answer f · 20 
A. Th e reason why I d1dn 't file an answer ,vas . 

becau se I felt that I was absolut ely inno cent in the 
entir e tr ansaction. 

Q·. Didn't you know you were subj ected to a jud g-
ment because of your failure to file a.n an swer f · 

A. I felt if a judgment was ente re d aga inst me 
that I ,vould in turn sue these men and r ecover what-
ever money I have to pay . 

Q. So do you admit that you were liabl e 1 
A. I do not. 30 
Q. As a matter of fact, didn't you first broa ch this 

question to Mr. Kosobucki 1 
A. This question 1 
Q. Before these other g·entlemen had any conver -

sation with him "( 
A. I did not. 
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Q. Was there any conversation between any of 
these gentlemen and Mr. Kosobucki out of your 
presence that you know off 

A. Any conversation out of my presence that T 
know off 

Q. Any conversation out of your presence that you 
know of, that you know anything about f 

A. I don't know. 
Q'. Didn't. you do most of the talking with lVlr. 

1 O Kosobucki t 
A. No. 
,Q,. Who did f 
A. Why, Mr. Coombs and Mr. Probinsky, what I 

can remember. 
Q. How long w·ere you in the back room with Mr. 

Kosobucki while you were getting this check f 
A. How long was I back with him f 
Q. Yes. 
A. A matter of just about two or three minutes, 

20 that is all. 
'Q. Two or three minutes. Who handed the check 

to Mr. Coombs, if it was handed to him 0? 
A. Mr. Adam. 
Q,. Mr. Kosobucki himself? 
A. Yes. 
Q. Did you hear Mr. Kosobucki testify that he 

was ' told that the money had to be produced by that 
midnightf 

A. I did hear that. 
30 Q. And you testified that you had asked Mr. Pro- -

bin sky to hold your check for two or three days f 
A. That is what I did. 
Q. How did you expect. this deposit to be paid 

if your check was not going to be collectible during 
those tw<? or three days, when the deposit had to be 
made by midnight f 
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A. Because I understood Mr. Probinsky was to 

lay some of the money out in order to make good 
whatever he had to meet. 

Q. You expected him to make your check g?od? 
A. He promised to me that he would hold it. . , 
Q. Did he also agree to make Mr. Irosobucki s 

check good? 
A. Not within my range of memory. 
Q. As a matter of fact did you hear any repre-

sentation by any of these gentlemen to Adam that l O 
he would positively make a profit? 

A. No. 
Q,. No, you did not? 
A. Positively no. 

(Witness excused.) 

DA vrD OsTREICHER, called as a ,vitness on behalf 20 
of the plaintiff, being duly s-worn, was examined 
and testified as follows: 

Direct examination. 
• 

By Mr. Atkinson: 

Q. Mr. Ostreicher, you live at Wildwood, do you 
not? 

A. Yes, sir. . 30 
Q. In the month of September, 1925, you were 

the owner of the Biltmore? 
A. Yes, sir. · 
·Q. And during that month had you given_ an op-

tion or made some sort of an agreement with Mr. 
McGarry, Mr. Fox and Mrs. Rasnek, Joseph Pro-
binsky and Shepard W. Coombs? 
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A. I had it sold that time to Mr. Shepard Coombs. 
That is the man I done business with. 

Q. Shepard ,iV. Coombs? 
A. That is the man I done business with. 
Q. And subsequently you signed a pa.per, did you 

not? 
A. I signed it when I got my deposit. 

_ Q. Yes. And did you get your deposit the day 
tLat that agreement was dated? 

1VIr. Sooy: I object. The agreement says so. 

The Court: I presume it does, does it not? 

1\1r. -:ltkinson: It is not pa~t of the record yet. 
He testifie~ that he afterwards made a written agree-
ment and 1t has not been offered in evidence vet 
so it is not a part of the rec.ord. ., ' 

20 The Court: I will permit the question. 

1fr. Sooy: Allow me an exception. 

Q. (Repeated by the stenographer) : And did you 
get your deposit the day that that agreement was 
dated f 

A. The first day I got the deposit first. The settle-
ment took place a week later. 

30 . The Court:. That is the answer. The latter part 
1s not respo1unve to the question. Strike it out. 

Q. Well, who first c.ame to see you about this prop-
erty? 

A. Mr. '' Shep '' Coombs. 
Q .. At the time that he came was any money paid 

by him to you 1 
' . . . . - · 
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Mr. Sooy: I object --

A. Not the first time. 
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Mr. Sooy: --as incompetent, immaterial and ir-
relevant. There is a written contract here if ho 
desires to present it. 

. The Court: Unfortunate ly the witness answered 
before you made your objection. His answer is 10 
"no," so that I assume it makes no difference at all 
under the circumstances. 

Q. Well, ·when did you get your money out of 
. t 6l 1 • 

A. I can't ren1ember the date. The first day he 
came do,vn I got some money then and the follow-
ing week I got some --

Mr. Sooy: _ Now I would like to call your Honor's 20 
attention to the pleading. This case is based en-
tirely on a misrepresentation and any evidence of 
what he a-ot does not make any difference. b 

The Court: There is no question pending. 

,Q:. Well, did you subsequently, sometime or other 
in the month of September, 1925, make an agreement 
to sell this property known as the Biltmore Hotel 1 

A. I did make an agreement to see it. 30 
Q. And was that a written agreement which ~as 

signed by you, Mr. Fox, Mr. McGarry, Mr. Prob1n-
sky, Mr. Coombs and Mrs. Rasnek f . 

A. I suppose that is the one. (Referring -to and 
examining a paper handed to the witness by coun-
sel.) 
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Q. Well, did you make any other agreements ex-
cept this one that I asked you about? 

A. That is the only thing, that is on there. 
Q. What? 
A. That is the only agreement that I made, that is 

on that list there. 
Q·. That is, the only time that you sold the prop-

erty was to these people, that is true, is it not? 
A. Well, I sold it to those people. I was handed 

10 the money-Mr. Coombs handed me the money, the 
deposit. 

Q. But this is the only agreement you executed 
for the sale of it? 

A. That i's the only agreement, yes. 
Q. And that was some time in the month of Sep-

tember, 1925, is that right! 
A. Well, I cannot remember the date. 
Q. I shovv you an agreement which has been 

ZO marked ~1 for identification and call your attention 
to the signatures on the back of it. Is that first 
name yours? 

A. Yes, this is my name. 
Q. T-hat is in your handwriting? 
A. That is in my handwriting. 
Q. Signed by you? 
A. Signed by me, yes, sir. 
Q. Aside from this paper did you make any other 

written papers concerning the sale of this prop-
erty? 

30 A. No. 
,Q. Did you ever have any final settlement f 
A. No. 
Q. Under this agreement f 
A. The deal didn't go through. 
Q. Deal didn't go through f 
A. No. 
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Q. I-lave you ever talked to any of the defendants 
about this case? 

A. No, sir. 
Q. I-lave they sent any one to see you 1 
A. Nobody did. 
Q. Has any one discussed this case with you! 
A_. Nobody did. 

l\1r. Atkinson: Cross-examine. 

Cross-examination. 

By l\1r. Sooy: 

Q. l\fr . Ostreicher, let me ask you thi~ questio1:; 
,vasn 1t there another agreement drawn before this 
·which was not satisfactory to you? 

A. Well, there was a first one a. -week ahea~ of 
time. We had a little agreement first for the little 

10 

deposit. Then there was the second one. 20 
Q. That was not satisfactory to you? 
A. The first one. 
Q. Afterward to whom did you go to have this 

contract drawn? 
A. This one is Mr. Bright. 
Q. JVIr. Robert Bright? 
A. Mr. R,obert Bright, in Anglesea. 
Q. Then there -was a further discussion had as 

to the purchase price and the terms? 
A. That ,va.s the terms. 30 
Q. Well. who vvas there? · . 
A. Well,, there was Mr. ''Shep'' Coombs, Probin-

sky, lVIcGarry and Mr. Rasnek. . . 
·Q:. Did you eve_r h_ave any conversation w\th Mr. 

I{osobucki as to signing that agreement later. 
A. No. 
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Q. Didn't Mr. I(osobucki come into your place 
about bvo days after the date of that agreement f 

A. I don't remember he was in the place or not. 
I do not remember that. I never had anything to 
do with the deal, never said anything to him and 
he never said anything to me. 

Q. Did Mr. Bright or any of the defendants tell 
you that Mr. Kosobucki had come down to your 
place to sign this agreement f 

10 A. No. 
Q. Did you take the copies of this agreement down 

to your place T 
A. I got one of them, yes. 
Q. You got them all, didn't you f 
A. Well, I had one and they had one. 
Q. And Mr. Koso bucki was to come in and sign 

them, wasn't he f 
A. Well, they were supposed --
Q. Well, wasn't that your understanding1 

20 A. Well, yes; he was supposed to sign it because 
they put his name down. 

Q. And he didn't come inf 
A. I don't know whether he was supposed to sign, 

but they put his name down to sign. 
Q. Well, you had them in your possession, didn't 

youf 
A. Well, they put his name down. I didn't deal 

with him at all. 
Q. Well, on the other hand, Mr. Ko sobucki had 

30 made a promise that he would come in and sign that 
contract f 

Mr. Atkinson: I object to that. 

A. No, he didn't make it to me --

The Court: What is the ground of the objection f 
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l\1r. Atkinson: There is nothing in the testimony 
that. ·warrants it. The testimony of this witness is 
that he had no dealings with 1\1:r. Kosobucki. 

~I.1he Court: This is cross-examination. 

Mr. Atkinson: But he cannot put something into 
this witness' mouth which never existed. He is no,v 
trying to make this witness, apparently, admit some-
thing about the testimony does not bear out; nam~ly, I 0 
that I{osobucki had promised to come down and sign 
this agreement, and the testimony is that he did not 
have any conversation with him. 

The Court: I think he has quite a little latitude 
on cross-examination. I will permit it. 

Q. Who delivered these eontracts to !ou f 
A. Well, they didn't deliver it. I got 1t the same 

day that I settled. 20 
Q. Were you there at the time they were drawn 

in R,obert Bright's officef 
A. I was right there. 
,Q. And these fellows were all with you, wer~n 't 

thev? 
A. They were all there and I got my deposit there. 
Q. N o-w, ho-,v did it happen that you had those 

contracts in your possession f 
A. I had mine and they --
Q. You had them a.11 f 30 
A. No, I didn't have- them all, not all the con-

tracts. _ . 
Q. Didn't you have two copies of the contract 1n 

your possession f 
A. No, there is two contracts drawn, one for them 

and one for me. I had my own. 
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Q. Did you have the other one, too? 
A. No, I didn't have theirs, no. 
Q. Did you ever have a conversation with Adam 

about the purchase of this property? 
A. No, I didn't. 
Q. None at all? 
.A. None at all. 
Q. Did you know that Adam was supposed to 1ie 

a party to this contract? 
IO A. I didn't know anything a.bout it, didn't ~!vc•n 

bother about it. 
Q. You read that before you signed it? 
.A. Well, I saw his name was down there, that j s 

all. I didn't deal ·with him. I sa.w they put the 
name down. 

Q. Why do you suppose they had his name in 
there? 

A. I suppose he was supposed to go in there. I 

20 seen th:y ~ut six name~ on there; that is all I know. 
Q. D1dn t he come into your place of business 

about two days after this contract was drawn up T 
A. No, not that I remember. 
Q·. You don't remember? 
A. I don't remember at all. 
Q .. Did you make this remark to Mr. ICosobucki: 

''You are one of the fish, are you?'' 
A. No, I did not. 
Q. You did not make that remark? 

30 A. No, I never did. 
Q. Was any time and place for settlement on this 

property ever fixed to your knowledge? 
A. I notified everybody. I notified all of them, 

six names I notified. 
Q. Did every body appear? 
A. Not all of them. 
Q. At the time set? 

David Ostreich,er-Cros~~ 

A. Not all of them. 
Q. Did anyone appear? 
A. Yes. 
Q. Ho-w many of them appeared? 
A. I think there were four of them. 
Q. Did Mr. Kosobucki appear? 
A. No. 
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Q. Did Mr. Kosobucki ever at any time tender his 
willingness to make settlement 1 

A. Not to me. 10 
Q. He never did. Was lVIr. Fox there on the dav 

" of settlement? 
A. He wasn't there the first time, no. 
Q. The rest were there? 
A. There were four of them down there. I had 

everything ready for them. 
Q'. Now, as a matter of fact, wasn't there an ob-

jection to the , title? 
A. The title was all right. They were not all 

there and the money ,vas not there. 20 
Q· .. Wasn't there a certain release required in or-

der to protect the interest of these people? 
A. I had everything ready. 
Q. Wasn't objection made to the title on the 

ground that a release was necessary from a certain 
person? 

A. No. 
Q. Now, Mr. Ostreicher, please remember. Didn't 

you agree to procure a certain release? 
A. I didn't agree. I agreed if I get my money, 30 

which I have everything there, the property is theirs. 
Q. Didn't you agree that you would procure a re-

lease from a certain person in order to eliminate 
any possible questions or claim that that person 
might have had? 

A. I don't remember. 



' ) )I~ J )111 ,, 

62 Def end ant's Motion for Non-suit 

Q. Don't you remember saying to the attorney 
who represented these people at that time that you 
would not ask this particular person to sign a deed, 
but you would get a release 1 Do you remember 
that? 

A. I do not remember. 

Mr. Sooy: That is all. 

1 O ~fr. Atkinson : That is all. 

(Witness excused.) 

20 

30 

Nir. Atkinson: I am reserving the right to recall 
~fr. Ostreicher. Otherwise the plaintiff rests. 

DEFENDANT'S l\fOTION FOR NON-SUIT. 

Mr. Sooy: I move for a non-suit. There is noth-
ing to support this complaint of misrepre sentation 
that induced Adam to enter int::, this agreement. 

The Court: I will refuse the motion for non-suit 
if that is the only ground. I overrule the motion for 
non-suit. 

Mr. Sooy: Exception. 

(Which exception was duly allowed and noted.) 
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DEFENDANT'S CASE. 

SHEPARD W. CooMBs, called as a witness on be -
half of the defendant, being duly sworn, ·was exam-
ined and testified as follows: 

Direct examination. 

By l\,fr. Sooy: 

Q. Mr. Coombs, where do you live f 
A. Wildwood. 
Q. You are one of the defendants in this suit 1 
A. Yes, I am. 
Q. Are you acquainted with Mr. Kosobucki, the 

plaintiff 1 

10 

A. Well, I know him now. Yes, I met him. 
Q. Did you during September of last year have ZO 

any conversation with Mr. I{osobucki concerning 
. the entering into an agreement to purchase the Bilt-
more Hotel 1 

A. I did not. I never have had. 
Q. We-re you in company with Mr. McGarry, Mr. 

Probinsky and Mr. Rasnek and Mr. Fox on the eve-
ning they went up to the Royal Hotel 1 

A. I was .. 
Q. Did you have any conversation with Mr. I{oso-

bucki on that particular evening1 30 
A. None at all. 
Q. Tell us wpat you did or what you said 1 What 

any one else said who was there present. 
A. Well, we all, as a whole-I think there were 

four parties: Mr. Probinsky, Mr. Rasnek-we ,vent 
up to the hotel and went in and sat do,vn at one of 
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th e ta bles at the cabaret, if I recollect right-yes, 
it v1as ; and 1\Ir. Fox was ,vith us at the , time and 
Mr . Fo x ,:vent back and did some business ·with 1\1:r. 
Kos obucki and just ,vhat that business ,:vas, of 
cours e, I don 't knovv; but I do kno-\v-·what he ,vas to 
go th er e fo r . He was to go there to get him to be 
inte r ested to take one share of the purchase of the 
Hote l Bilt more . And we ·waited there a long ,vhile, 
and I would not be afraid to say at all that we 

l O vvaited there at least fifteen or twenty minutes and 
we didn't know what became of Mr. Fox . So ,ve 
went out and got in the automobile, sat there, and 
poss ibly ,v-aited there at least five more minutes. 
Mr . Fox and JVIr. Kosobucki came out to gether and 
Mr . Fo x at that point introduced m e to I\I 1 ·. Ir oso-
bucki. That ,v-as the first time I ever met him or 
ever knew him. And he also introduced him to some 
of the other gent lemen there, ,v-hich 1\Ir. I(o sobucki 
said : "I have been acquainted with such and such 

20 par ti es; " and Mr. Kosobucki handed mo a chock and 
sa id: '' 1\1:r. Coo1nbs, here is a check of $2500 ·which 
is n1y par t of the purchase of the Hotel Bjltmore. '' 
r:l1ha t was all. 

Q. H ad you had any conversation of Rny char --
acter ,vith Mr . I{osobucki prior to the handing of 
tha t check to you 1 

A .. I never seen Mr. I(osobucki in my life until I 
,v-as introduced to him at that moment and r eceived 
that check . I never knew the man. As lono· as I have 

30 been in Wi ldwood never seen him and n~ver kno,v 
him . 

Q. Did you at any time te ll Mr . Kosobucki that tho 
pr oper ty had-been sold and he was going to get a 
pr ofit 1 

A. Never did . I never had any conversation with 
1fr . K osobucki . He handed the check to me we 
shook hands and said, '' Good nio·ht, '' and went: 
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Q. Were you present at the t1me settl ement was 
fixed for this propert y 1 

A. I was. 
Q. Who else was there T 
A. Well; Mr. P:tobinsky was there. I am not 

positive · but, I think Mr. McGarry was ther e and all 
parties concerned were there excepting JVIr. I{ oso-
bucki. 

·Q. Was Mr. Benjamin Conch there1 
A. Yes, he was there, too. I ( 1 
Q. Were you gentlemen able to settl e on t hat 

day1 
A. Yes, we stood ready to settle pro viding that 

we had the assistance we thought of all tho se co1J--
cerned. 

. 

Q. Was any question raised as to the ti tle 1 
A. Sir 1 
Q. Was any question raised as to the titl e 1 
A. There was --

itr. Atkinson: t obj ect to that. 

The Court: You waited untii the an swer wen t 
111. 

Q. Was the day ot settlement adjourn ed ~ 

Mr. Atkinson: I object to that. 

A. It was. 

The Court: One second before you answer . 

The Witness: Pardon me. 

Mr. Atkinson: Our case is simply an action for 
def eat, of this plaintiff against these defend ants , in 

20 

30 
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~hich the plaintiff represents that they obtained 
from him money on the proposition that they had 
resold the property. 

The Court: What relevancy has the question 1 

Mr. Sooy: My counter-claim is based solely on 
the loss because of Adams' refusal to per£ orm his 
part of the settle1nent. Now I want to know ,vhether 

IO or not there was a settlement. 

The Court: Mr. Adams has testified that he was 
not present at any settlement. 

Mr. Sooy: He admitted that, yes. 

rl,he Court: Now, would whether the settlement 
,vns adjourned or not have any relevancy at all 0? 

20 Mr. Sooy: I think if I can show a. valid objection 
to the title and an honest,. conscientious effort to 
rectify that error in the title and a willingness and 
ability of these people to make settlement, and 
Adams ' flat refusal --

30 

The Court: Well, you have his flat refusal. Now, 
it seems to me the only question that goes to your 
counter-claim at all is was there an eventual settle-
ment or was there not an eventual settlement 1 

Mr. -Sooy: Well, that I intend to bring out. 

The Court: What difference does it make whether 
it was at an adjourned time or any other time 1 Mr. 
Adams was not there at any time. I will overrule 
the objection, however. 

-Shepard ·w. Coombs-Direct 

1fr. Atkinson: Exception. 

(Which exception was duly allowed .and noted.) 

Q. (Repeated by the stenographer) Was the day 
of settlement .adjourned f 

A. It was. 
Q. Were you present at the time to whicl1 the 

settlement was .adjourned f 
A. I was. l 0 

Mr. Atkinson: I object.. May I have a ge11e_ra1 
exception to a.Tuy interrogation to any transaction 
concerning a settlement 1 

The Court: Yes. You m.ay have a exception, and 
the objection is now overruled to this particular 
question and .an exception .a.llo-wed. 

Mr. Atkinson: Exception, sir. 

(Exeeption duly allowed and noted.) 

Q. Was a se,ttle~ent effected upon the Hotel ~ilt-
more? 

A. Was there any e,ff ected f 
Q. Yes. , . 
A. F'rom a res.ale f ·,._/ 

20 

Q. No. Was there any settlement ma.de_ by you 
gentlemen who · took this contract with 1fr. 30 
Ostreicher? 

A. Yes, there was; not a settlement of sa!_e,, but 
there was a deposit made-there was no settlement 
made. 

Q. There ·w.as no settlement f . 
A. No actual settlement ever made; no, ~ir. 
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Q. In other words, title never passed 1 
A. Never did pass. · · 
Q. Do you know whether or not Mr. I(osobucki 

was ever requested to attend se,ttlement-of your 
own knowledge ·f 

A. No, not of my o'Yn knowledge. I don't think-
I don't think so-yes, our attorney-he was notified. 
He was notified. 

Q. But you didn't do it personallyf 
10 A. No, I didn't do it personally. 

Q. Did you eve,r have any conversation with Mr. 

20 

Fox as to this casef 
A. Well, yes, when we went-as we had a con-

versation with regards as to who was goin o· to be 
interested in this purchase of the Hotel Biltmore 

' and we met up there in Mr. Rasnek 's office, a f eiw 
of us, Proibinsky and those who are on the · record 
there, on the agreement; .and Mr. Fox said, '' I have 
a friend, Mr. Kosobucki--'' 

Mr. Atkinson: Isn't the question pending a dif-
ferent question entirely 1 

The Court: Yes. 

Mr. Atkinson: I move the answer be stricken out. 

The Court: It may be. 

30 Q. Di~ you have any conversation with lVIr. Fox 
as to this case 1 

A. Yes, I did. 
Q. Will you state what that conversation was anu 

when it was? 
A. Well, the last conversation I had with him was 

the evening before we went up to Mr. Kosohucki 's 
to make arrangements for that deal. 
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Mr. Atkinson: I move that be stricken out. 

The Court: Are you using this for the purpose of 
substantiating your counter-claim 1 

Mr. Sooy: Yes. 

Mr. Atkinson: Possibly I am in error, but he is 
using the word ''case,'' as I understand it. Do you 
ref er to the original proceedings or to this present 1 O 
lawsuit? 

Mr. Sooy: I am referring to the proceedings now 
pending. 

The Court. You are asking questions as to the 
proceedings now pending -or as to what happened 
prior to the tim.e they went down to Mr. ·Adam.s' 
place for the purpose of having him get into the 
deal 1 20 

Mr. Sooy: Perhaps the question was not nicely 
framed. I should have said the transaction out of 
which this case arose. 

Q. Did you have any conversation with Mr. Fox, 
and if so, when. 

A. I don't just get. th.at, Mr. Attorney. 
Q. Did you have any conversation with Mr. Fox 

concerning the purchas .e of the Hotel Biltm:0re prior JO 
to the execution of the agre -ement for the purchase f 

A., Prior to the e,xecution7 Yes, I did prior to the 
e-xecu tion. 

Q. Will you state what that conve,rsation ,vas be-• · 
tween you and Mr. Fox7 

A. WeU, I made a statement that we were a.boui 
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to buy the Hotel Biltmore and we bought other prop-
erties with the expectation of trying to sell it some 
day at a profit. Mr. Fox said, ''Well, I want to oe 
in.'' Mr. Rasnek s.aid, '' I want to be in.'' Mr. 
McGarry said, '' I want to be in.'' So did Mr. 
Pro binsky-' 'I want to be in.'' I said, '' Does any-
body else want to be in?'' Mr. Fox said, '' I have a 
friend at Anglsea, at the Hotel Royal, an.d I want 

1 O him to get in, too. He has been in other deals he ,re 
with us and I want him to get in." I said, "All 
right. We will get busy with him." So we formed 
ou1.1 little cre,w together and w·ent in and went to 
Anglesea, and the same thing happened as I ex-
plained here before. That was the result. He came 
out and gave me the check and he said, '' I am in. 
The deal is closed.'' 

Q. I show you a contract which has been intro-
duced in evidence he,re and ask you whether or not 

20 that is your signature '' Shepard W. Coombs 1'' 
A. That is my signature; yes, sir. 
Q. Where was that contract drawn? 
A. Robert Bright's office, Anglesea. 
Q. Had there been one prior to this drawn 1 
A. Had there been one prior to that drawn 1 
Q. Yes. 
A. Yes, I think there was. I think there was one 

drawn prior to that. 
Q. Had it been signed by anyone1 

30 A. No; it was gotten up in my name; see? And I 
went to Mr. David at the Biltmore and said, "Now 
that it is in my name there will be several parties 
going in this purchase," and I went to Robert 
Bright and had one agreed on--

Q. At whose request was this drawn in Robert 
Bright's office1 

A. Why, Mr. Ostreicher's. 

Shepaird W. Coombs-Cross 

Q. At his own request? 
A. At his own request, yes, sir. 
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The Court: You said that it was offered in evi-
dence. I think not. It has been marked for iden-
tification; that is all. 

Mr. Sooy: I off er it in evidence, on behalf of the 
defense. 

( ':l1he paper offered, hereto£ ore marked as an ex-
hibit for identification for the plaintiff Pl, is re-
ceived in evidence on behalf of the defense.) 

Mr. Atkinson: Well, I do not see how it can be 
binding on this defendant inasmuch as he has not 
signed it. 

10 

The Court: Well, you used it yourself by refer-
ence. I will admit it for the purpose of showing 20 
what the contract was. It may or may not have any 
binding effect on Mr. Adam .s insofar as binding him 
to the term.s of the con tract its elf is concerned. 

Mr. Atkinson: I see. 

Mr. Sooy: Cross-examine. 

Cross-examination. 

By Mr. Atkinson: 

Q. Mr. Coombs, this is the first time or this was 
the first time that you had ever been to Kosobucki 's, 
was it not1 

A. At the time that he gave me the check f 

30 
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Q. Yes. 
A. That is positively the flrst time~ l never :knew 

the man. 
Q. You never had any conversation with him that 

night f 
A.. Not a hit until :after I met him and the only 

conversatio~ I had was, I think he said, '' I hope we 
have success'' and q good-night;, ,, and it was get-
ting late and away W'e went. 

10 Q. That was the first you had seen I(osobucki, 
was when he came out and handed you this check 1 

. A .. Positively the first time I ever saw him. 
Q. Weren't you surprised that he would hand you 

a check for $25001 · 
A. Why, no; I was not surprised. 
Q. Why not1 
A. Because I went in several deals myself. It 

was a money-making proposition, not surprised at 

20 all. I make purchases a.II the time. 
Q. How did Koso:bucki know anything about it1 
A. Why, Mr. Fox, the understanding was to me, 

must have told him all about it. He went back and 
was gon-e--

Q. Did you take Fox there for that purpose 1 
A. We took him there. I don't know· particularly 

for that purpose. I would say that Mr. Fox was the 
one suggested. He was deeply intere ·sted and he 
·wanted to get him in. I would say so. 

Q. So that you went with F 1ox and your under-
30 standing W'as that Fox w·as to interest Kosobucki in 

this deal 1 
A. Yes; because he wanted him to be in that deal 

and he was the only one who knew about him want- -
ing to be in. I didn't know it. 

Q. And so far as he was concerned you thought 
that Fox, knowing Koso bucki, could act as spo.J.tes-
man for all of you, didn't you t 

-
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A. I certainly did; yes, sir. 
Q. You had had a conversation prior to that with 

Mr. Fox, hadn't you 1 
A. Oh, yes; yes, sir; down in Mr. Rasnek 's office 

I did, sir. 
Q. At that time did you show him a telegl"aro or 

was a telegram show!\ to Mr. Fox in your presence 1 
A. Not to m,y best knowledge; no, s,ir. 
Q. Was there such a telegram t 
A. Not to my knowledge; no, sir. 
Q. Have you hea1rd that a telegram .. 

Mr. S.ooy; I obj~ct. 

Q. -in connection with this niatter1 

10 

A. Not in connection with this matter; no, sir. l 
haven't., anything more than I heard on the stand , 
today. 

Q. Was the name of .any person mentioned in con-
nection with this deal a1t Mr. Rasnek 's office as being 20 
likely t.o be the purchaserf 

A. No, sir. We had no knowledge of anybody 
buying that property .at that moment when we 
bought it . If I had I would have bought myself. 

Q. You had an option 1 
A. Yes, sir. 
Q. When did your opti0n expiref 
A. I don't know. I don't think I can answer that. 

I don't know. 

Mr. Sooy: I object. 

The Court: He is cross-examining your witness. 

The Witness: I really can't answer the date of 
that option. 

30 
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(~. Was there any necessity of raising money on 
this particular night of Laihor Day1 

A. I question that, I don't think there was, not 
particularly that day. 

Q. What time in the evening was it you went down 
to Kosobucki ''s place 1 

A. Well, I know it was pretty late in the• evening. 
It might have been half-past ten or eleven o'clock. 

Q. The place was quite busy there, was it not 1 
I O A. Whose place 1 

Q. I say the place was quite bus ,y1 
A. What place are you referring to, m.ay I ask1 
Q. Kosobucki 's place, where you went to 1 
A. I would say no; it w·as not ve,ry busy. I w:a.s 

surprised to see at the time of the sea.son there was 
no business at all. Practically one table besides our 
own was occupied. 

Q. And you didn't talk to Koso bucki or talk to 

20 any of your associates inside at all about this deal, 
did you 1 

A. I never met that gentleman before. 
Q. My question goes a little further than that. 

You ne,ver talked about this particular deal inside 
of that place that night 1 

A. Yes, we were in there, as I said before, we were 
in there waiting for Mr. Kosobucki to come out. We 
got very tired waiting .and went out, waited t,venty-
five minutes, and, of course, we had some conversa-

. tion about this deal. It is more than likely wei did. 
3U Q. Now, were the terms of this agreement dated 

September eighth, 1926, fully complied with? 
A. My part I think were, with' the exceptjon or 

~Ir. Kosobucki's signature there. 
Q. He didn't sign it 1 
A. It shows he didn't sign it. 
Q. Now, I show you the first page of that agree-
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ment, Mr. Coombs. You will notice it is written 
with a, ca,rbon paper; and I show you the second 
page of that agreement in which it has in apparently 
original typewriter ribbon '' It is agreed that no 
commission--'' 

Mr. Sooy: I object to any question of co1nmis-
sions being injected into this case. 

The Court: The question is not completed. 10 

Q. -''is to be allowed or paid on this sale to any 
agent or broker,'' and ask you if you can tell me 
when the la.st paragraph was inserted 1 

Mr. Sooy: I object. 

The Court: I will permit that. 

Mr. Sooy: Exception. 

A. When was this inserted 1 This was inserted 
at the time the agreement w;as made by Robert 
Bright. 

20 

Q. And that was before it was signed 1 
A. Yes; it was ,before it was signed,-" it is agreed 

that no commission is to be allowed or paid on this 
sale to any agent or broker' '-w ·en, I really don't 
know when that w.as inserted in there; but I pre-
sume it was inserted in there a.t the time the agree ,- 30 
ment wsa made up. 

Q. That is your presumption 1 
A. I presume it was, yes. 
Q. Now, as a matter of fact, Mr. Ostreicher-does, 

this agreement actually represent the agre -ement be-
tween the partie ,s 1 Does this agreement actually rep-
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resent the true .agreement between Ostreicher and 
yourself and these other gentlemen 1 

Mr. Sooy: I object, if your Honor please. The 
agreement speaks for itself. 

lVIr. Atkinson: The agreement ma,y speak for it-
self but if I can show it is not the true agreement ' and there was something done contrary to the agree-

10 ment, it is admissible. 

The Court: Do you expect to be able to sho,v that 
there was something contrary to that agreement 
done beween the parties, contrary to the agreement 
they had with Mr. Adams f . 

Mr. Atkinson: I have offered this in evidenee, 
alleging that there was .an agreement made ·where-
by these people should purchase this property, and 

20 that Adam was ,a party to it; that is, a party to the 
contract .. The,y introduced this. T'his is offered by 
them as a part of their case in support of their 
counter-claim and they ,are alleging upon their 
counter-claim and by virtue of this exhibit--they 
are alleging that my client is ibound by it although 
he did not sign it; that he should contribute his 
share of the damages, if any. Now, I propose to 
show this agreement is false and fraudulent; that the 
terms of the agreement were never performed or 

30 carried out; that, on the contrary, there wa.s an 
entirely different arrangement between the parties 
and it turns precis.ely on the question of commis ... , . 
SlOnS. 

The Court: I will permit it by way of defense to 
the counter-claim. 
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Mr. Sooy: May I be allowed an exception 1 It 

seems to me the question he is now asking was de-
cided at the time he made his motion to amend. _ 

The Court: No. He was making the, motion to 
amend then so that he could include as part of the 
allegation of fraud another allegation with ref er-
ence to commissions. He is now trying to support 
a claim for damages by reason of a commission .ar-
rangement that was either at variance with or in ac- I 0 
cord.a.nee with the terms of that agreement; but he 
is trying to establish a defense to your counter-claim 
by showing that this agre ,ement that was introduc.ed 
in evidence was not the agreement upon which 
settlement was to be made but that there was an 
entirely different agreement. 

Q\. (Repeated by the stenographer) Now, as a 
matter of fact, Mr. Ostreicher~does this agreement 
actually represent the agreement be,twen the parties 1 2t) 
Does this agreement actuaHy reipresent the true 
agreernent between Ostreicher and yourself and 
these other gent.lem.en f 

Mr. Soov: I would like to make the further 01b-., 

jection that this is not proper cross-examination. 

The Court: I will permit it. 

Mr. Sooy: Allow me .an exception. 

Mr. Atkinson: 11:ay I be permitted to witbdraw 
that question and ask a much shorter one 1 

The Court: Yes. 

Q. Mr. Coombs, in the second para.graph of the 

30 
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agreement it is provided, ''It is agreed that no com-
mission is to be allowed or paid on this sale to any 
-agent or broker.'' Was there any commission 
allowed to anyone 1 

Mr. Sooy: I object on the ground that it is ir-
relevant and immaterial. The question of whether 
or not any commission was paid has no bearing upon 
this issue as I see it. 

The Court: The question as to whether or not 
the ,re was any commission paid in itself would not 
be a defense to the counter-claim, would it, Mr. 
Atkinson 1 

Mr. Atkinson: That may be true, but I cannot 
combine ,all of my defense in one question. I may 
say frankly to the court that what I propose to do 
is to show that notwithstanding this statement 1n 

20 this agreement that no commission is to be allovved, 
that the other parties to this contract accepted and 
received a commission upon the sale of this prope-rty. 

. It seems to me that goes to the question if I can 
sho-vr that they took a commission. 

The Court: Suppose there was a comm1ss1on 
taken by the other parties to that contract-that is 
what I assume you mean to say. 

30 Mr. Atkinson: Yes, sir. 

The Court: They are not charging your client 
on their counter-claim for anything other than the 
·amount of money that he was supposed to have put 
in, are they 1 
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~r. Atkinson: No, but it resolves itself •down to 
this, tha~ under no circumstance can they recover 
up?n their coun~er-claim if it appears that they are 
guilty of bad faith. The,y have offered in evidence 
an agreement that sets up that no commissions were 
to be allowed, and I pr0pose to show as a matter of 
fact t~a~ these very people sought and · obtained a 
c~mm1ssio_n from the sale of this property, and not-
withstanding that they are now trying to recover 
upon and to charge this plaintiff and a cross-def en- I 0 
dant with the terms of that agreement. 

The Court: Well, supposing they had accepted 
from the vendor a commission. That simply re-
duced the purchaser's price, didn't it1 In other 
words, they took advantage of the vendor who had 
agreed to pay no commissions, and at the tjme of 
settlement or at a time subsequent to the signing 
of that agreement .--

Mr. Atkinson: No. The agreement sho-wed that 
there was a certain pa,yment of twenty thousand 
dollars, '' Receipt of which is hereby acknowledged 
by the seller.'' As a matte ,r of fact, that twenty 
thousand dollars was never ,paid. 

2() 

The Court: The fact that it w·as never paid does 
not enter into the question of whether or not at the 
,time of settlement they deducted the commission, 
does it1 . 30 

Mr. Atkinson: Yes, I think it does, sir. 

The Court: Not unless your oontention is that 
that twenty thousand dollars was allowed by way of 
commission. 
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Mr. Atkinson: Well, I am going a step further. 
I wanu to be perfectly f ah'" to Mr. fsoo-y. 

Shepaird W. Coombs-Cross 

Mr. Sooy: I object on the same ground . 

The Court.: I will permit it. 

81 

The Court: I will overrule the question as it 
t d"' 1Ir. Soov.,: Exception. now s an · 1-,. 

11r. Atkinson: May I have an exception, sir. 

The Court: Yes. 

Q. The t\venty thousand dollars mentioned i11 this 
agreement was ne·ver pa.id, was it 1 

Mr. Sooy: I object on the same ground. 

The Court: I will permit it. 

Mr. Sooy: Allow me an exception. 

The Court: Yes. 

Q. The twenty thousand dollars mentioned in this 
agreement wa.s never paid, was it 1 

A. !t was never paid 1 The twenty thousand 
dollars in this agreement never 'Paid 1 Repeat that 
question again. 

Q. (Repea ,ted by the stenographer.) 
A. It was paid. 
Q, In cash 1 
A. What1 
Q. In cash 1 
A. No,w, let's see. Part was pa.id in checks and 

part-some was paid in cash; some checks and som.e 
c.ash; yes, ~ir. 
· Q. Were there checks and cash totalling t\venty 
thousand dollars paid to Mr. Ostreiicher under the 
terms of this agreement 1 

A. Checks and cash 1 Well, let' s see. There was 
a little deal a.bout selling the propert y- yes, I would 
practically say there were. 

Q. I want to be perfectly cle·ar, Mr. Coon1hs. I 
,vant to be perfectly fair with you. I understand I U 
your answer to be that checks and cash to the 
amount of twenty thousand dollars was paid to .1Y1r. 
Ostreicher under this agreement 1 

.A... Checks and cash 1 
Q. Yes. 
A. Well, I will explain that to you clearly no,v. 

You asked for it clear. There was a. comrni ss1011 
allowed. Se-e 1 We got ten thousand dollars in 
checks and then there was a. commission allovYed to 
me at the day of settlement. 2U 

Q. What actually happened at the tim e was that . 
you turned over to Mr. Ostreicher a pi ece of ground 
and some cash, wasn't it 1 

Mr. Sooy: I object to that as incomp etent, irn-
material and irrelevant. 

The Court: I will permit it. 

l\ifr. Sooy: Exception. 

A. What is that again 1 
Q. Isn't it true at the time you mad e this settle-

ment with Mr. Ostreicher you turned over to him a 
piece of ground and some few checks or cash 1 

30 
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A. To represent the te~ thousand dollars, you 
mean? That I have just spoken of? 

Q. You just testified that the .re was a commission 
of ten thousand dollars retained by you gentlemen 
in checks? 

A. Yes. 
Q. That ten thousand dollars was due to l\ifr. Os-

treicher? 
A. Yes, at the time of settlement. _It was never 

10 made. 
Q. Well, I don't get that. On September 8th, 1925, 

did Mr. Ostreicher get anything under this agree-
ment? 

A. Yes; he got ten thousand dollars. 
Q. Ten thousand dollars? 
A. In cash. 
Q. In cash? 
A. No, that was in checks, .and the consideration 

in two thousand dollar s-eight thousand dollars in 
20 checks, two thous-and dolla ,rs in consideration of a 

piece of ground that I sold him. 
Q. That is, you put in a piece of ground for tw:o 

thous.and dollars and gave him eight thousand 
dollars in cash? 

A. H e owed me two thousand dollars on a piece of 
ground he purchased from me and in that ten 
thou sand dollars he considered that two thousand 
dollars for me. 

Q. You gave hi:µi that two thousand dollar s? 
30 A. Yes. 

Q. What he got out of this twenty thousand was 
eight thousand dollars in cash? 

A. No; he got ten thousand. 

The Court: He still got ten thousand if he gave 
him the two thousand dollars that was owed. What 
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difference does it make if it wa.s in cash or how it 
was? He has testified that there w·as two thousand 
dollars that was owed from Mr. Ostreicher to th e 
witness, and the witness allowed that on account of 
the ten thousand dollars. So, as a matter of fact only 
eight thousand dollars in cash was given at th at 
time. That does not change the situation. 

The Witness: That is right, sir. 
10 

Q. Have you ever talked to lV[r. Fox about this 
pres ient lawsuit? 

A. Present lawsuit 1 
Q. Yes. 
A. The present case that we have here · 1 
Q. Yes, the present case that we have her e 1 
A. I don't know -as I ever did talk to him bearin g 

on this case. 
Q. Didn't you have a conferenee down in Wild-, 

wood at which Probinsky and McGarry were 20 
present? 

A. T1alk to Fox at tha ,t time about it 1 
Q. Yes. 
A. You will have to bring forth something · else 

to make me recollect it. I don't recollect it. 
Q. Well, you remember the sheriff served sorne 

papers on you, didn't he 1 
A. Yes. 
Q. Now, after those .papers were served on y (n~ , 

did you not have a conference with 1\1:eGa.rry; · 30 
Probinsky and possibly Mr. Rasnek a,t which Fox 
was present. t 

A. I wouldn't say that I did not. To the best of 
my know ledge I didn't. I had con ve:i;sation with 
Mr. Fox. 

Q. You· had conversation with the rest of them 
but not Fox1 
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A. No. Fox was never in our presence. 
Q. You have never talked to him since that time? 
A. I have spoken to him but not bearing on this 

case. N-ot to the best of rny know ledge. 
Q. Well, you w·ould know whether you talked to 

him about itf 
A. I presume I ,vould know, but I meet these 

people every da,y and I have lots of business in my 
mind, and I question whether I ever spoke of this 

JO case. 
Q. Did you ever talk to Mr. 0Sitreicher about it 1 
A. Not that I know of to any extent. I may have 

rnet him and if he asked me a.bout how the caBe was 
getting along or something like that,-nothing bear-
ing on this particular case here today; not unless 
there was something said about our supposed settle-
n1ent. Twice he was there. 

Q. Since that time, since then, you have learned 
sometime ago, have you not, that M.r. Ostreicher 

20 would probably be a witness at this trial f 
A. I never knew he would be a witness at this 

trial. I did not. 
Q. Never knew tha.t he would? 
A. Not until the day before yesterday, Mr. Os.-

treicher stopped me and told me he had a subpoena 
for this trial as witness. 

Q. Did you have any discussion with him then 
about it f 

A. Nothing pro and con. I didn't know anything 
30 about Mr. Ostreicher; don't know how he feels about 

this matter or anything a,l;>0ut it; didn't approach 
him on it, no. 

Q. You were not curious as to what he wou1d 
testify to? 

A. No; I was not curious as to what he would 
testify to. I knew he would testify to the truth. 
That is all I knew. 

• 

Shepard W. Coombs-Re-direct 

Re-direct examination. 

By Mr. Sooy: 

Q. Are you a licensed real e,state brokerf 
A. I am; yes, sir. 

85 

Q. How long have you held a license under the 
New Jersey Real Estate Commission f 

A. Approximately two years and six months. 
Q. During September of 1925 w·ere you engaged 10 

in the real estate business in the City of Wild-wood 1 
A. Was I engaged f I was; yes, sir. 
Q. Did you individua.llyi or in connection with 

others buy and sell any unmber of properties f 
A. Numerous properties. I was making a special 

business. 
Q. Did you at any time· have any other transac-

tions than this one with the plaintiff, Mr. Ko-sobucki f 
A. I did not. Personally myself, I did not. 
Q. Did you ever at any time prior to the execu-- 20 

tion of this con tract now in evidence make any rep-
resentation as to what possibly could be made with 
Mr. I(osobucki f 

A. I did not get that la.st. 
Q. Did you ever make any repre ,sentations of any 

kind prior to the time that you received Mr. 
I{osobucki 's check as to the possibility of rnaking 
or losing on this Biltmore transaction? 

A. I did not. I never met the gentleman. I never 
knew h~ until he handed me the check. 

Q. Never knew him f 
A. Wouldn't know him from the wind blowing in 

down the street. Never heard of the gentleman. 
Q. Are you engaged in any other business in the 

City of · Wildwood t 
A. Sirf -

30 
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Q. Are you engaged in .any other business jn the 
City o.f Wildwood 1 

A. Yes, sir. 
Q. What business are you engaged in 1 
A. Lumber business, wholesale groeeries, real 

estate. I was previous into a general store, or a 
retail store, the last 22 years, up until a year a.go. 

Mr. Sooy: That is all. 

(Witness exeused.) 

J osEFH PROBINSKY, called as a witness on behalf 
of the def end ant, being duly s.worn, was examined 
and testified as follows.: 

Direct examination. 

By Mr. Sooy: 

Q. Where do you live 1 
A. ,¥ildwood. 
Q. Engaged in business in Wildwood 1 
A. Yes, lumber business. 
Q. During September of 1925 w·ere you acquainted 

with Mr. Kosobueki 1 
A. I have known Mr. Kos.obucki from seeing him 

30 on the .street, being pointed out to me, for the last 
· couple of years. 

Q. Did you eve,r have any ibus,iness transactions 
with him prior to September last yea.r 1 

A. No. 
Q. Were you present on the occasion th.at has been 

testified to when Mr. Coombs, Mr. McGarry, Mr. 
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Rasnek, Mr. Fox and yourself are alleged to ha:ve 
been up in the Hotel Royal 1 

A. Yes,; I remember that. 
Q. Did you have any 0onversation with Mr. 

Koso bucki at that time 1 
A. None whatever. 
Q. Will you tell the jury what occurred, what was 

said and what was done by those who were present 1 
A I drove ·them down in my car and Mr. F·ox was 

with us, and he was the one asked us to go down l 0 
there because he wanted to see-or he was told that 
Mr. Ko.sobucki wanted to be in on that .de:a.l; he was 
a friend of his and he wanted him to be in on it, and 
that is ho:w we come t.o go down. We got over there 
and went inside and there was no sight of Mr. 
Koso bucki. We sat down at the ta .ble and Mr. Fox 
went on to the re,ar end of the building to look for 
him and he was gone there fifteen or twenty mn1-
u t.es and we got tired, w·en t outside and sat in the 
ear again, sat out there about five minutes and then 20 
1t1r I{osobucki and Mr. Fox came out and handed a 
check to Mr. Coom1bs who was sitting in the 'front 
seat alongside of me., handed the check and said, 
'' Hope we would make something on it.'' 

Q. Did you hear Mr. I{osobucki ask any of those 
presen~ as to the resale of that prope ·r:ty 1 

A. No; I did not. 
Q. There was nothing of that character sajd 1 
A. No. 
Q. Were you pre.sent when this contract was 30 

drawn1 
A. I was. 
Q. Can you explain to the jury why it is that 

Mr. I{osobucki did not sign tha.t contract.1 
A. No·; hardly. Mr. Ko-sobucki wasn't to be 

found, and ·being it left it all to Mr. Coombs to take 
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care of the deals, of the signing of the agreement, 
,vhy, we didn't thinlr it was _ necessary; in fact, it 
was only I, ~fr. Coombs, Mr. Rasnek and Mr. Os-
treicher there, and Mr. Bright. He drew the agree-
ment up personally, wrote it himself, and we had 
the line- up of the men that w·ere willing to go in and 
put in a certain ·amount of. money, and w·e explained 
the details to Mr. Bright. That was Mr. Ostreicher's 
attorney . He filled it out in genera.I and I think Mr. 

10 Coombs and I told the-Mr. Coombs and I went out 
to get Mc.Garry's signature, s:care up Mr.- McGarry 
who was not there, .and also Rasnek 's . signature. 
We spoke to Mr. Os.treicher and told him that we 
wore not able to procure Mr. Kosobucki 's signature 
for the simple reiason that he was not to be found, .. 
and that he was a pers:onal friend; he was acquainted 
with Mr. Kosobucki; if he could dig him up; and he 
said, '' Oh, yes. That is. all right. I will just call 
him and he will come up and sign it." 

20 Q. And Mr. Ostreicher agreed that he would ge,t 
l\,fr. I{osobucki 's signature? 

A. Yes. Mr. Ostre :iche.r agreed with that. 
Q. And you left the contract ,vith Mr. Os:treicher 

for that purpose? 
A. Y eis, two copies we had. He kept two and w·e 

had one. 
Q. When did you first find that Mr. Kosobu0ki 

wasn't going to sign it? 
A. Why it was only a matter of two or three days. 

30 I seen Mr. Ostreiche ·r and asked him whether he had 
the contract filled up in proper form. 

Mr. Atkinson: I object. 

The Court: These conve irsations with Mr. Os:-
treicher outside .of the pres:ence of Mr. KosobucKt 
cannot poss:ubly be relevant. 

Joseph Probinsky-Direct 

Q. Did you ever ha ,ve any conversation with Mr. 
I{osobucki concerning the contract after -it was 
drawn up? 

A. No ; I didn't. 
Q. You ne.ver did? 
A. No. 
Q. Were you present at the time set for settlement 

on this property? 
A. Yes, sir. 
Q. Who else was there :? 
A. Rasnek, Coombs, myself, represented by our at-

torney; Mr. Ostreicher. 
Q. Was there any objection raised as to the title 1 
A. Yes, seve·ral; one-I think there we•re t,vo ob-

jec.tions. · 
Q. You heard Mr. Ostreicher testify that he• w.as. 

not asked for a release; did you not? 

10 

A. Yes. Our attorney asked Mr. Os:tre,iche 1r if he 
would not bring in a certain release. He didn't ZO 
have it there at that time .and he asked for thirty 
days' extension which didn't really suit us, and w·e 
wanted sixty in the meantime. But he wouldn't 
agree to us and just took the thirty; and ke said he 
would get that extension. At that particular . tim .e 
there was padlock proceedings being taken and our 
attorney wanted to have some kind of precaution 
that the property wasi in prope 1r .shape to be turned 
over. 

Q. Was there ~ny_ q_uestion as to procuring a re- 30 lease from some 1nd1v1dual? 
A. Ye·s. 
Q. Outside of any court proce :edings? 
A. Yes.; another party. 
Q. Did you hear any conversation as to the 

manner in which tha ,t claim could be released 1 

NeW JerseY State Libf8fY 



90 ·. Joseph Probinsky-Direct 

Mr. Atkinson: I object to any further testimo11y 
along this line. It is not material to the issue. 

The Court: You do not expe:ct t.o bind Mr. Adams 
by _ conversations that took place there with respect 
to releases ? 

Mr. Sooy: I will withdraw the question. 

Q. Was any settlement ever made on this prop-
IO erly? 

A. It was not. 
Q. W e,re you prepared to make settlement? 
A. I was. 
Q. Do you know whether or not Mr. Kosobucki 

was ever asked to make settlement on this date? 
· A. Well, it is only hearsay conversation. 
Q. You never personally asked him .? 
A. No. 
Q. He didn't appear on the date of settlement"/ 

20 A. No; he was not there. 
Q. Did you at any tim.e hear any representations 

made to . Mr. Kosobucki by either Edward C. 
McGarry, Edward Z. Fox, Clara Rasnek, Eze Ras-
nek, yourself or Shepard W. Coombs as to whether 
or not a resale had been made of this property prior 
to the execution of the contract? 

A. We had never spoken on those terms at alL 
Q. As a matter of fact do you know whether or 

.not vou had a resale of it? 
30 A~ I know w·e didn't. If we did we wouldn't have 

had--
Q. Did Mr. Koso bucki know that you didn't? 
A. I don't know. We didn't have • any conversa-

tion with Mr. Kosobucki. 
Q. Did Mr. Koso bucki ever come to you personally 

,. 

' . 
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.and make any claim or demand on account of th is 
transaction? 

A. No. 
Q. Mr. Probinsky, do you know of any telegram 

which was shown to 1fr. Kosobucki concerning the 
resale of this property? 

A. I do not. 
Q. Did you ever see such a telegram? 
A. I neve ,r seen any. 

10-Q. Were you in Mr. Rasnek 's office frequently 
during that period? 

A. I was. I suppose you .a11 know at that par-
ticular period was real estate booms in all parts of 
the country and they were all flying up and down 
sidewalks and streets and everyone was afraid the 
other fellow wa.s going to make a little more money 
than he was, and he w1anted to get in this and that, 
and they come .around talking, pleading, and coax-
ing, and naturally I would play in the real estate 20 m.a.rket the same as everybody eilse was. We were 
not attending to our ·private business affairs, and it 
was one would get sore because the other fell ow· 
wouldn't take him in, and the other fell ow would 
come along and say, ''You didn't take m.e in . on 
this,'' and ''You didn't take me in -on that,'' .as if 
to say, "We were the whole goat." But they were 
all trotting up and down asking me to' go in on re,al 
e,state deals which were pooled together~ and some 
made money and some didn't. I made some, lost 

d th _ 30 on a goo many o ers, 

Mr. Atkinson: Is there any question pending 0? 

The Court: No. 
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Cross-examination. 

By 1fr. Atkinson: 

Q. Well, Mr. Probinsky, I can understand why 
you went up that night, but why did the others go 
up in the machine to ~,e•e Kosobucki 1 

A. At that partieular time ¥Te were buying and 
selling real estate as late as twelve and one o'clock, 

l O after midnight. 
Q. Yes. Well, why was it necessary to take any-

body up to see Adam with the exception of your-
self 1 You w'ent to drive the machine and 1.fr. Fox 
went to do the talking1 

A. -vv e11, yes-the crowd always kept together. 
Q. You all dealt together1 
A. We all dealt together. If one fello ,w bought 

the other f eHow was declared in on it, declared in on 
it. 

20 Q. And you had no eonve1rsation with Adam this 
particular night, did you 1 

A. No, sir. 
Q~ You depended on Mr. Fox to he the spokesman 

for you, did you 1 
A. I didn't depend on anything. Mr. Fox didn't 

Q. Well, you went there for the purpose of hav-
ing Kosobucki take an interest or a share in this, 
didn't you 1 

30 A. Not for that purpose, -no. I went for the pur-
pose of offering Mr. Fox to have his friend in on 
the deal with us. 

Q. You didn't want anybody to have any more of 
the shares? · 

A. Sir1 
Q. You weren't hunting for anyone to take a share 

in that? 

Jos eph Probinsky-Cross 

A_. vVhy, as a rule some of the boys knovving a 
particular piece of real e,state, they would come and 
tell you, "Now, when you get so and so I want to 
be in on that,'' and we would all pool togethe 1r. · 

Q. But on this particular occasion you had Fox, 
McGarry, Coombs, Rasnek and you only wanted one 
more man, is that true 1 

A. That was as far a.s signature on that agree-
ment of sale was conc.e-rned, yes. 

Q. As far as the deal was concerned 1 I() 
A. Why, it was as much as all in; because Mr. . 

Fox declared him in right there and then. We took 
it for granted Mr. l{osobucki wanted to get in on 
it. 

Q. You wanted to get his money1 
A. So we could get -our funds together to make 

the final seittlement. 
Q. And you didn't go in to see him because you 

depended on Mr. Fox talking to him about it; didn't 
you? 2(> 

A. No. We all went in there and thought we 
would all see him. Instead of that we didn't. Mr. 
I{osobucki wasn't around. So we sat around the 
table while Mr. Fox went to the Tear end of the 
building to seek Mr. Koso bucki. 

Q. And when Fox came back with the check ·you 
were fully satisfied, were you not 1 

A. Well, it didn't mean anything. 
Q. What1 
A. It didn't m.e-an anything. 30 
Q. Wha:t1 
A. It didn't mean anything. 
Q. Did not mean anything? 
A. No. 
Q. That is the way you felt rubout it at . that tiµ1e f 
A. Why, sure~ I thought I ·was ,· pleasing Mr. 

Kosobucki. 
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Q. But it didn't mean a thing1 
A. No. 
Q. Did you go in to see anybody else this par-

ticular night, 
A. Yes. There was-this pa,rticular place being 

a cabaret or bar, or hote ,l, whateve 1r you m.a.y call 
it, and one of the best known places in town, all the 
other saloon-keepers and bar :keepers and ca.f e-
keepers werei--sort of like the place because Mr. Os-

I () t~eicher proba .bly had a better business than they 
did. 

Q. Did you go in to see anybody else., 
A. Yes, those who were interested -in that par-

ticular property. 
Q. How many other people did you visit 1 
A. One. 
Q. One other person beside Adam, 
A. Yes. 
Q. Under the terms of your agreement you div-

ZO ided the thing up into eight shares; did you not~ 
A. Exactly 
Q. And the. sha ,res were 1$2500 a.pie.ce, 
A. Exactly. 
Q. And the $2500 apiece would take cate of the 

first •payment of $20,000, wouldn't it, 
A. Yes, per sha.re, yes. 
Q. $2500 per sha:re. Well, as a matter of fa.ct, you 

only had to make actually ten thousand dollarS, 
toward that first payment, didn't you, 

. 
30 

A. I hadn't anything to do with that; didn't know 
anything ahou t tha ,t. 

Q. Didn't you pay your $25001 
A. I paid $3750. . 
Q. You took a share and a half 1 
A. Yes. 
Q. Do you know who got the $10,000 commission 

allowed1 
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Tufr. Sooy: I object to that as irrelevant aud j1n-
material. 

The Court: I will permit it. Does he kno~f 

A. No, I don't kno,v- tha,t only from conversation 
here now. 

Q. That is the first you knew of it 1 
A. Yes. 
Q. And the time the contract was signed by you 

was there a paragraph on the seeond page ''It is 
1 
() 

agreed that no commission is to be allowed;' etc. 1 
A. That paragraph was inserted right there at · 

the sar1:e time the signatures were placed on it. 
Q. Right at the same time. That is all. 

(Witness excused.) 

.. 
· EDWARD C. McGAR.R.Y, called as a witness on be- 2() 

halt of the defendant, being duly sworn, was ex-
amined and testified a.s follows: 

Direct examination. 

By Mr. Sooy: 

Q. Mr. M.cGarry, where do you live1 
A. Wildwood . 
Q. Are you engaged in business in the city of 30 

Wildwood1 
A. Yes, sir. 
:Q. What is your business f 
A. Contractor and builder and hotelkeeper. 
Q. Are you acquainted with the plaintiff, Mr. 

I{oso bucki 1 · 
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A. No; never sa,w him before until today. 
Q. Then you didn't have any conversation with 

him1 
A. No; I don'~ know him. 
Q. Were you present on the evening when these 

other defendants were supposed to have been in the 
Hotel Royal f 

A. Yes. 
Q. Did you see Mr. I{oso bucki that night ~ 

10 A. No. 
Q. Did you see a check pass to Mr. Coombs from 

Mr. Kosobucki f 
A. Ye,s. 
Q. Did you hear any conversation betwern Ivlr. 

I{osoibucki and Mr. Coombs, 
A. Mr. Kosobucki acknowledged an introduction 

to Mr. Coombs given by Mr. Fox. After the in-
troduction was made , Mr. Kosobucki passed a checl, 
over. It was very dark outside, and I was sitting in 

20 the back end of the car, and 1\{r. I{osobucki said 
some thin~ to the effect that, '' This is my share and 
I hope we are successful.'' 

Q. Were you introduced to Mr. T(osobuek1 ibat 
night, 

A. 1\1:r. Fox made an introduction here , betw 'een 
the two of us and Mr. Kosobucki didn't a.cknowledg ·e, 
it made no effort. I was kind of brushed aside and 

' I became quite cross about it. As a matter of fact, I 
didn't want to take this m,an in on it because I 

30 didn't know him and I didn't want to get connected 
with any other than our own little crowd. 

Q. T'hen you had been dealing with those other 
def end ants generally in real esta.te,, had you, · 

A. Yes. 
Q. Do you know whether or not Mr. Fox or Mr. 

I{osoibucki had any prior dealings with 1\1:r. Rasnek 
in his office f 
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A. Yes. I know that Mr. Fox dealt in Mr. Ras-
nek 's office quite a little, and I knew that I{oso bucki 
was in on a deal or two there, a deal outside of our 
syn di ca te; because our syndicate never seemed to 
split up. We all stuck together. 

Q. Did you ever see a telegram in which .it was 
mentioned that there had been a resale made of this 
property? 

A. Of this Biltmore?-
Q. Yes. 
A. No. 10 
Q. Did you ever hear of such a telegram before 7 
A. No. 
Q. You never showed such a telegram to 1f.r. 

I{osobucki, did you 1 
A. No. If there had been any telegrams I would 

have seen them. 
Q. Did you ever make any representations of any 

kind to Mr. Irosobucki 1 
A. Pardon me. 
Q. Did you ever make any representations of any ZO 

kind to 1\1:r. Kosobucki concerning the Biltmore Ro-
tel 1 

A. No. As I say, I never saw the man before -until 
today in court. 

Q. Were you present on the day of settlement 1 
A. I -was not. I was in Florida, but I had n1y 

counsel there with the instructions to settle for me. 
Q. And ·who was your counsel 1 
A. Mark R. Sooy. 
Q. You instructed me to take care of your share~ 30 
A. Yes, sir. 

Mr. Sooy: Cross-examine. 
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Cross-examination. 

By l\f r. Atkinson : 

Q. You afterwards learned, did you not, 1\fr. Mc-
Garry, that there was some question about a release? 

A. Why, yes. I knew that there was some ques-
tion about the title in a report from Mr. Sooy, I 
believe as to why the settlement had not gone 
through, and it 'Yas a question of title there that 

l O was not in his judgment perfected. In other ·words, 
there was a r elease and there were some bonds or 
something with regards to bootlegging. 

Q. In the opinion of your counsel the title was 

,20 

, 30 

defective? 
A. yes; and they granted Mr. Ostreicher an ex-

tension to perfect it . . 
Q. You had a share of one and a half shares 1 
A. Yes, sir. 
Q. That amounted to - -
A. $3750. 
Q. $3750. You paid yours by check? . 
A. $1250 by check and there were· $2500 of ~i~e 

in Mr. Coombs' hands on other deals that we didn t 
consummate, and we used that money up and de-

. clared an even balance on it. 
Q. There was a matter of f~ct only. eight thou-

sand dollars in actual cash paid on this first pay-
ment ? 

A. I didn't know anything about that. 
Q. Well, who would know about that? . · 
A. Why, J\1r. Coombs , if there was only eight thou-

sand dollars. I don't know anything about that; 
never heard of it until today. 

Q. An d you never got any benefit of any ten thou-• 
sand dollars 0? 

• I 
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A. In what way? You mean this commission that 
has been brought up? 

Q. Yes. 
A. No. 
Q. What was the occasion of your going down to 

the Hotel Royal this particular night? 
A. I went down there much against my ,vill, to 

be perfectly frank with you. I didn't care to go 
do,vn or to take anybody else in this transaction at 
all. But Mr. Probinsky seemed to be very desirous ( () 
of pleasing Mr. Fox and Mr. Fox wanted Mr. Koso-
bucki, whatever his name is, to get in on this deal; 
and rather than have any dissension an1ong our 
syndicate which had gotten along so nicely together, 
I agre _ed to go along with them. Somebody said, 
''Well, we will get a good glass of beer there,'' and 
you kno,v how they do, a crowd of fellows together. 
That is ho,v I happened to go along there. ' 

Q. Now, at the time you went down there the writ-
ten agreement had not been sligned by Mr. Os- 20 
treicher, had it? 

A. Just let me get that again. 
Q. I say at the time you went do,vn there to the 

Hotel Royal the written agreement between · you 
and J\1r. Ostreicher had not been signed, had it ? 

A. I never made any agreement. I wasn't there 
to see the agreement when it was signed. I wasn't 
there. If my memory serves me rignt I signed it-
I signed that agreement there over at Mr. Os-
treicher 's saloon, in his office, so far as my memory 30 recalls. 

Q. Was that done on the eighth of September? . 
A. I couldn't answer you that. I don't recall. 
Q. Do you know whether that agreement had been 

signed at the time you went down and sa,v l{oso-
bucki? 



100 Edwa ,rd C. McGarry-Cross 

A. No, not that I know of. It appears to me that 
Mr. Coombs had it sewed up somehow·. I can't re-
call exactly those details. 

Q. Mr. Coombs had the agreement? 
A. There was another agreement which was 

signed up. See 1 And then that agreement didn :t 
suit Mr. Ostreicher and they subsequently drew this 
agreement and the drawing of this agreement was 
also another reason why I put in quite a few kicks 
about this deal. 

10 Q. At the time you went down to Kosobucki 's 
place on September eighth you had determined cer-
tain things; namely, that you ,:vere to take a share 
and a half and tha·f Mrs. Rasnek was to take a share 
and a half, and Mr. Coombs .was to take a share and 
a half, and Mr. Probinsky a share and a half; isn't 
that true1 

A. That is correct. 
Q. And Adam Adams, which was the name that 

they gave to Kosobucki, was to take one share and 
20 ~fr. Fox was to take another share 1 

A. N[ r. Fox had already taken his share, I be-
lieve. 

Q. Mr. Fox had already taken his share 1 That 
part of the agreement had already been made, and 
you also knew at that time that you were to pay 
twenty thousand dollars for the first payment, didn't 
you1 

A. That is correct. 
Q. You knew that the proportion of shares of 

3U these buyers ·would be $2500 for each part 1 
A. For each full share, yes. 
Q. For each full share, that is right. 

" ' 
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R,e-direct examination. 

By Mr. Sooy: 
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Q. Did you ever get back any part of your $3750 
that you put in this transaction°? 

A. I did not. 

JVIr. Sooy : That is all. 

(Witness excused.) 

DEFENDANT RESTS. 

PLAINTIFF'S REBUTTAL. 

10 

DAVID OsTREICHER, recalled in rebuttal, having 20 
been previously sworn, ,:vas further examined and 
testified as follows: 

Re-examination. 

By Mr. Atkinson: 

Q. Mr. OstreiG]1er, under the terms of the agree-
ment ·which has been offered in evidence as Exhi _bit 
Pl, the first payment of $20,000 was to be made to 

30 you. Did you ever receive that $20,0001 
A. Yes, I received twenty and I gave ten thou-

sand commission ont of it. 
Q. To whom did you give a commission 1 
A. Mr. Shep Coombs. 
Q. ·And of the ten thousand dollars that you did 
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have, that you did receive, was all of that paid in 
cash? -

A. No. 

J\fr. Sooy: If your Honor please, I object to this. 

The Court : I do not see that it makes any clif-
f erence so long as he got twenty thousand dollars, 

JO and wo are going back again into the same old propo-
sition as to allowance for a piece of land, etc. 

l\Ir. Atkinson: Yes. 

'l1he Court: I ,vill overrule it. 

J\1r. Atkinson: That is all right. 

The Witness: I got eight thousand dollars in 

Discussion i03 
The Court: Then there will be an abandonment 

of the counter-claim? 

Mr. Sooy: Yes. 

( IVIr. Atkinson opened tho plain ti ff 's case to tho 
jury.) 

(Mr. Sooy summed up for the defendant.) 

(Mr. Atkinson summed up for the plaintiff.) 
J.Q 

20 checks -- 20 
The Court: Never mind that. 

( Witness excused.) 

PLAINTIFF RESTS. 

The Court: Before we sum up I ,vould like to 3o hear counsel for the defense as to their counter-
claim, as to what you conceive to be the measure of 
damage if th~.re is any damage proved. 

Mr. Sooy: As far as the counter-claim is con-
cern ed, we are willing to abandon it. 

30 
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COUR,T'S CHARGE TO THE JURY. 

SooY, J.: 
. Gentlemen of the jury: Adam Kosobucki is the 

plaintiff in this case and I shall hereafter refer to 
him as '' 11r. A~am. '' The only defendants left in 
the case are Edward C. McGarry, Joseph Probinsky 

1 () and Shepard W. Coombs. If your verdict is in 
favor of the plaintiff it can be only against the , de-
fendants that I have named and not against the other 
defendants who have been named in the original suit. 

The complaint alleges that the defendants collec-
tively falsely represented to Mr. Adam a situation 
·which they then said existed, the false representa-
tion being as alleged in the complaint that the de-
fendants represented to Mr. Adam that they had 
an option on a piece of property; that they needed 

20 $2500 more in order to complete that option and 
that if they did complete it they had a chance to re-
sell at a profit. Mr. Adam says that, relying on 
their representation, he invested liis money with 
them and that he afterwards found out that the 
representation was untrue, and that he did not go 
through ,vith the settlement. 

In order for the plaintiff to succeed in this case he 
1nust carry the burden; that is, he must convince 
YO[\ by the greater v1eight of the believable testi-

30 mony as to the allegations made by him in his corn-
, plaint. 

The false representation, in order that he may 
have relied upon it to his detriment, must have been 
made by the de~endants knowing it to have been 
false. 

The proof of the plain tiff is that whatever re pre-

, " 
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sentations were made to him were made collectively 
by all three of these defendants and at the same 
time; in other wo:rds, his testimony is that they 
came into his place of business and that all of them 
vvere together and that they told him they had this 
option and that they had a chance to resell at a 
pro.fit in two or three days, and that, relying -on that 
representation, he went into the back room with 
Mr. Fox and that he there gave Mr. Fox a check 
which was afterwards turned over to the other de- 10 
fendants. 

Mr. Fox also testifying for the plaintiff says that 
the conversation and whatever representations were 
1nade were made when they were all together. So 
that I charge you that there is nothing in the case 
that ·would justify a verdict for the plaintiff by 
reason of a11y representations that may have been 
made, if there ,vere any, in any other part of the 
room or building than that part of the room about 
·which the plaintiff has testified; that is, where they 20 
first met ,vhen the defendants and the plaintiff came 
together on the night in question. 

The-re has been introduced in evidence, and it was 
permitted to go in by the Court, testimony as -to a 
telegram, which, if you will recall, Mr. Fox says was 
read to him at the office of Mr. Rasnek, he testifying 
as to the contents of that telegram. _ I charge you 
that that telegram should not be considered by you 
at all; that it should be considered out of the case 
and be given no weight by you by reason of the fact 30 
that there is no connecting testimony with reference 
to that telegram with the plaintiff; that is to say, 
there is no testimony that sho,vs that that telegram 
that Mr. Fox says he had read to him at the office of 
11:r. Rasnek Vilas ever thereafter brought to the at-
tention of Mr. Adam-that is, that that same tele-
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gram was read to Mr. Adam does not appear in the 
testimony, and, tlieref ore, I charge you that evi-
dence of reference to the telegram shall not be con-
sidered. 

The defense to the charge made by Mr. Adam is 
that there was no representation made at all to Mr. 
Adam that there was a customer for resale already 
obtained; but that the defendants at the request of 
Mr. Fox went down for the purpose of allowing Mr. 
Adam to participate in a speculative deal that they 

IO had on hand. The defendants say that the negotia-
tions with reference to the deal were first conducted 
at the office of Mr. Rasnek anq. t_hat then they went 
down to the place of business of Mr. Adam; that 
when they got there Mr. Adam was not in the room 
and that they sat down at a cabaret table and that 
Mr. Fox went into another part of the building and 
had whatever conversation was had with Mr. Adam. 

As I have before charged you, any conversations 
that JVIr. Fox may have had with Mr. Adam outside 

20 of the presence of the other defendants would not 
bind them at all. The allegation of the plaintiff is 
that all the representations were made in the first 
room in the presence of all, and you must rely on 
that allegation and not on any conversations that 
may have happened between him and Mr. Fox in an-
other part of the building when the other def en-
dants were not present. 

Now, then, the damages claimed by the plaintiff, 
if you should find a verdict in favor of the plaintiff, 

30 are the $2500 that he paid on account of this deal 
plus interest at the rate of six per cent. You will 
have before you the summons and complaint and 
will be able, if you find a verdict for the plaintiff, 
to figure tne interest. You must not bring in a ver-
qict for $2500 with interest, in that style, but you 

{I 
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must bring it in, if you find £or the plaintiff, for 
$2500 plus the interest that you will figure out. In 
other words, you will have to be your own mathe-
matician. So that there are two verdicts, either one 
of which you may render: first, you can render a 
verdict for the plaintiff against the defendants, the 
three of them that I have named, for $2500, together 
·with the interest that you will :figure; or, if you find 
for the defendants against the plaintiff, you will 
bring in a verdict of no cause for action. ·I 0 

Won't you note, Mr. Stenographer, on the record 
an exception for the plaintiff to that part of my 
charge which deals with the exclusion of the testi-
mony with reference to the telegram, and Mr. At-
kinson also asks me to enter a general exception. I 
do not know just what good a general exception will 
be but you may enter it at his request. 

The r e is another element in the case that I want to 
deal ,vith. At the outset of the plaintiff's case mo-
tion was made to amend the complaint and the mo- 20 
tion ·was denied, so that the complaint was not al-
lo~ved to b~ am~. There is some testimony in 
this case w·1th reference to some commission. That 
testimony I charge you are not to consider because 
the allegation of the plaintiff is that the fraudulent 
representation consisted in the statement that the 
property had already been resold at a considerable 
profit and that he was thereby induced to invest the 
sum of $2500. There is no charge that there was 
any false representation made with reference to 30 
comm,ission, and, t:qeref ore, in considering whether 
or not false representation had been made you are 
not to consider the question of commission. 

( The jury retired.) 
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EXHIBIT '' Pl. '' 

THIS AGREEMENT, Made the Eighth day of 
September, A. D. 1925 between David Ostreicher, 
single man, of the City of Wildwood, County of Cape 
1vlay and State of New Jersey, party of the first 
part and Adam Adams, 1 part; Edward Z. Fox, 1 

10 part; E. C. McGarry 1 ½ parts; Jos. Probinsky 1 ½ 
parts; S. W. Coombs, 1 ½ parts and Clara Rasnek 
1 ½ parts, all of the City of Wildwood, County of 
Cape May and State of New Jersey, of the second 
part, hereinafter called the Buyers . . 

Witnesseth, That the Seller agrees to sell · a..nd 
convey and the buyers agree to buy all those certain 
lots, tracts or parcels of land and premises situate 
in the Second Ward, City of Wildwood County of 
Cape May and State of New Jersey, more partic-

20 ularly described as follows: situate on the westerly 
side of Atlantic A venue between Cedar and Schel-
lenger A venues in the said City being lots # 13, 14, 
15 and parts of 28, 29, and 30 of Block # 168, being 
150 feet on Atlantic Avenue, by about 130 on Cedar 
and Schellenger A venues, and it is · hereby made a 
part of this agreement of sale that when the property 
to the south, in said tract, is desired to be improved 
by the erection of a building or buildings thereon 
that he, the said seller will execute a release part of 

30 mortgaged premises on such southerly portion, tak-
ing back a mortgage for the amo,unt so released and 
will accept partial mortgages on said building or 
buildings . as may be agreed upon between the par-
ties hereto that the Hotel Ruric building thereon ·will 
not be demolished or removed unless nor until sat-
isfaction the ref ore shall have been given the ref or, 
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for the price or sum of ONE HUNDRED AND 
SEVENTY FIVE THOUSAND DOLLARS under 
and subject to the following terms and conditions: 

1. A first payment of Twenty thousand dollars, 
receipt of which is hereby acknowledged by the Sel-
ler, · 

2. The balance of the purchase price shall be paid 
in the following manner: 
$45,000. on January 15th, 1926, at which time a pur-
chase money mortgage for $110,000. for the term of 10 
10 years @ 6:%: payable ½ yearly, shall be given. 
It is further agreed that should the Hotel Ruric 
Building be permitted to be removed or demolished 
by permission of the said David Ostreicher he will 
take such an amount on mortgage on the new build-
ing to be erected thereon at the request of the buy-
ers. The time of final settlement shall be made at 
the office of Robert Bright, 1st and N. J. Avenues, 
N. Wildwood, N. J. on or before January 15th, 1926, 
or the deposit of $20,000. made herewith, , at the op- 20 
tion of the Seller may be applied on account of the 
purchase price or be forfeited as liquidated dam-
ages to the Seller, and not as a penalty, provided 
thal the necessary title searches can be obtained 
from any first class New Jersey title company by 
that date. Should there by any delay, not the fault 
of the Buyers, in the procuring of such searches, the 
time for the final settlement shall extend until such 
searches can be obtained. 

3. The title to the premises shall be free and clear 30 
of all encumbrances, including municipal liens and 
assessments except municipal improvements in the ' . cor:rse of construction and not assessed, obvious 
easements usual restrictions running with the land, 
and the b~yers agree that ther shall acco~pany said 
mortgage fire insurance to the amount of $50,000.00, 
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and shall be a marketable title, and the seller shall 
tender a special warrat1ty deed conveying such title 
at the time of the final settlement, or in the event 
that such title cannot be as above, then this deposit 
shall be returned to the buyers. 

4. All adjustments shall be made as of January 
15th, 192 and possession shall be given the Buyers. 

5. The buyers shall pay for searchs and all other 
expenses, excepting the preparation of the deed and 
the necessary revenue stamps attached thereto, 

10 which shall be paid for by the seller. 
6. This agreement shall extend to and be binding 

upon the heirs, exeuctors, administrators, successors 
and assigns of the parties hereto. 

7. Time is the essence of this agreement. 
8. This contract includes all fixtures and a ppur-

tenances permanently attached to the building or 
buildings on the land herein described and also spe-
cifically the f ollo,ving items: 
IT IS AGREED THAT NO COMMISSION IS TO 

20 BE ALLOWED OR PAID ON THIS SALE TO 
ANY AGENT OR BROKER. 

In witness whereof, the parties hereto have set 
their hands and seals the day and year first above 
written. 

DAVID OSTREICHER (L. S.) 
EDWARD Z. FOX (L. S.) 
E. C. l\!IcGARRY (L. S.) 
J·osEPH PROBINSKY (L. S.) 
SHEPPARD W. COOMBS (L. S.) 

30 CLARA RASNEK (L. S.) 
Signed, sealed and delivered 

in the presence of 

.NEW JERSEY COURT ·OF "ERRORS 
AND -AoP-PEALS. 

ADAM KosoBucK1, 
P1lwin1biff ~esponde-n ·t, 

v. 
1~.ow.A:RD C. J\1oGARRY,, -JosEPH :p ,ROBIN -SKY ·and 

· SiI -E-P~PA~D W. CooMns, 
Def en0J'a1nts-.A ppeU-ei-wts. 

,.ON APPEAL 'FROM S:u'FREME \;OURT~ 

BRIEF ·,OF .APPELLAN~~US.. 

This action. was i:ns·tiitnted -in the N e·w Jersey Su-
pI'eme Oourt, Cape May •Ce:,unty Oir-ouit, to recove-r 
fr-<mi Edward :C. ,McGaarry, ~f.ose-ph Probi:nsky, Shep-
pard W. :.Ooom.bs., Edward Z. F-0x, Clara Ras -nek and 
Eei€ i&asnek a certa1in s1-1m of money w-l1ich the plain-
tiff .aiHeged that he w·as induced to ipay to them by 
reaso.11 o:f certain fta;11.dul-ent misrepresentations. 
Th.e •co:ntlliplavint alieges -that th.€ def.e-ndants in~ivi_d-
ually ,at1d ,colledtively rep!r-eset1:1:te-d to the p-la1?trff 
that they · had formed a syndicate and ha-d -~bt-a1ned 
an 'Optioin on •a ·certain piece of read ·estate -111 Cat?e 
M.a.y _Cowmty, N;ew J ·er-sey; that they had re·s_old -said 
property at -a -0011siderable profit and that, 1n order 
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to complete the.t 7ansaction it was necessary for them 
to have an additional sum of money, to wit; twenty-
five. h_undred ( $2500.00) dollars, and that, if the 
plaintiff would adv~nce ~he said sum of money, the 
def end ants would give him an equal interest in the 
profits of the resale of the property· that these 
repres _entations were false to the know'iedge of the 
defendants,. and that the plaintiff, relying upon the 
representations, advanced to them the sum of 
twenty-five hundred ($2500.00) dollars; that the de-
fendants subse~ue~tly abandoned the enterprise 
whereby the plaintiff lost the money which he had 
advanced to the defendants. 

Answers were ~led by Sheppard W. Coombs,_ and 
and Joseph Prob1nsky, and a separate answer was 
filed by E~ward C. McGarry. These answers denied 
the. allega!1ons of the complaint and set up a counter-
claim, which counter-claim was subsequently aban-
doned at the trial. ( Case, pp. 102 and 103.) 

Interlocutory judgment by default was entered 
against the defendants, Edward z: Fox, Clara Ras-
nek and Eze Rasnek. 
. At the trial, after the c.Iose of the plaintiff's tes-

timony a motion for a non-suit was made on the 
ground that the plaintiff had not made out a case 
o_f fraudulent misrepresentation (p. 62). This mo-
tion was .refused and, after the defendants' testi-
~ony had been put in the case was submitted to the 
Jury. The Court, in its charge to the jury, stated · 
that the only defendants left in the case were Ed-
,vard C. l\1cGarry, Joseph Probinsky and Sheppard 
W. Coom~s, and that, if the verdict of the jury 
sho1_1ld be 1n f a.vor of the plaintiff, it could be only 
against these three defendants, and not against the 
other defendants. The jury returned a verdict in 
favor of the plaintiff for the sum of twenty-six hun-
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dred seventy-five ($2675.00) dollars; upon which 
verdict a judgn1ent ,vas subsequently entered. The 
preseht app ·eal is based upon the grouhd that the 
Court erred in refusing plaintiff's motion for non-
suit. 

ARGUMENT. 

As has been stated above this a-ction is based upon 
an alleged fraudulent misrepresei1tation, which was 
that the dBfendants had an option on a piece of prop-
'etty which they had succeeded in reselling at a 
profit; and that the plaintiff was induced to advance 
the money upon the faith of this representation, and 
that he would secure a, share in the profits of the 
resale. 

In the case of Byard v. Holmes (34 N. J. L. 296), 
our Supreme Court stated: 

'' The action being grounded on fraud in the 
defendant, concurring with damage to the plain-
tiff resulting from that fraud, to maintain it, the 
plaintiff must allege, with reasonable certainty, 

• and be prepared to prove at least these three 
things ·: (1) That the defendant made ·some 
representation to the plaintiff meaning that he 
should act upon it. (2) That such repres ·enta-
tion was false, and that the defendant, when he 
made it, knew it to be false. (3) That the plain-
tiff, believing such representation to be true 
acted upon it, and ,vas thereby injured.'' 

This casB was cited with approval by the Coutt of 
Errors and Appeals in La1ms v. Fish (86 N. J. L. 
321). In that case the Court held that moral fraud 
in a inisrepresentatio '.n is an esS'ential el·ement in an 
action for deceit. 
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Taking tbe rule laid down in this case as the cri-
terion, let us examine the testimony produced by 
the plaintiff in order to find out whether he has met 
the requirements set forth in this case. 

On pages 26 and 27 the plaintiff testifies as fol-
lo,vs : 

"Q. Did they talk about anything f 
A. Well~ they said they had a. good proposi-

tion for a short time, if I want to go with them 
to purchase the Hotel Biltmore and they showed 
me a telegram. They said it would only be two 
days before you ·will get your money with profit. 

Mr. Sooy: I object unless the telegram is 
produced. 

The Court: He is not giving the contents of 
the telegram at all. 

Q. Go on. 
A. They showed me a telegram they got a 

purchaser coming in a few days to get the prop-
erty and it will be only two or three days before 
everything will be settled. 

Q. Yes. 
A. And, of course, I didn't know the other 

two. Mr. Fox said to me : 'Well, you don't h:J,ve 
to bo afraid of those peopl e. They are all good 
people, becau se I am in it myself, too,' and on 
the strength of Mr. Fox's Virords I then went 
and filled a check and handed to l\1r. Shepard 
Coombs, and in his name. 

(It should be noted that th e Court in its charge in-
structed tho jur y that all reference to the telegram 
should be excluded and should not be considered; p. 
105.) 

In cross-examination the plaintiff testified as fol-
lows, pp. 36 and 37 : 
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"Q. You expected to get a. share of the prof-

its 1 
A. Well, not exactly. 
Q. You didn't expect to get any profit f 
A. Because they didn't tell me ·what profit 

was going to be there. They just told 1:1e t:1e1, 
were in need of money to go through with it. 
* * * * * * 

'' Q. You didn't expect t? get any profits out 
of itf 

A. Well I expected some but I didn't know 
what I wo~ld get and so; because they didn't tell 
1110 and I didn't ask them.'' 
* * * * * * 

"Q. What was said in connection ,;vith this 
transaction f 

A. 'Vt+T ell, you get a little profit ·when ·we get 
rid of it.' I didn't know how much. 

Q. Was anything said as to profit or loss 1 
A. No. 
Q. Was anything said as to settlement f 
A. No." 

On p. 41 plaintiff testified as follows: . 
'' The Court: Mr. I(osobucki, I do not re-

me~ber just what you testified to as t~ the con-
versation they had with you on the night they 
came in and you gave the $2500. vVill you tell 
me just what they said to you again .. 

The Witness: Well, they come 111 together 
and says: 'Adam, ·we got good proposition for 
you,' and they shoVired me telegram ~rom so~e-
I can't recollect his name, from Ph1ladelph1a. 

The Court: Tell me what they said to you 
about the teleo-ram not what was in the tele-

- 6 ' 
gra~. 



6 B_rief of A,ppel'lants 

The Witness : They said to me, 'We got a 
buyer for this place, maybe two or three days, 
and you could make a little profit on it.' '' 

Thi~ is all the testimony given by the plaintiff him-
self with respect to the alleged misrepresentations. 
In addition to the plaintiff, Ed,vard Z. Fox, one of 
the defendants testified on the plaintiff's behalf. 
I-Iis testimony with regard to the interview between 
the plaintiff and the defendants is found on page 
47 and is as follows: 

'' At ~hat time we had reached Adam's place 
of business and altogether we walked into 
Adam's bar room, and happened to find Adam 
right there, and I believe that I introduced Adam 
to some of those men with whom he didn't have 
any acquaintance, and one of the gentlemen 
broached the proposition. I think it was Mr. 
Rasnek, about the Biltmore deal, and Adam 
stopped to think for a minute or two. Finally 
he mentioned or motioned to me to come back 
with him. So I left these men in the bar and I 
f ollo,ved Adam back into his kitchen, private 
apartment he. had, and Adam said, 'What do 
you know about that deal f' 'Well, Adam,' I 
said, 'What I think about the deal is I just paid 
them $2500 of my own money and that is all I 
can tell you.' Then he went back into another 
room and I was left in the kitchen and I re-
member that he brought back a ch,eck with him 
and made it out, I don't know who to and he 
carried the check in his hand leading, a~d I fol-
lo:vved him. \Ve came to the bar room again and 
,ve found that the men were not there. So Adam 
-walked back toward the cabaret room, that back 
room he has on the side. Meanwhile I walked 
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on the outside to see where they ,vere. I didn't 
find them outside, so I walked in through the 
side door into the cabaret room and there I 
found the gentlemen seated around the table and 
they were just a.bout ready to get up. Adam 
had a few more words with them the purport of 
which I don't remember exactly, and the men 
walked over towards the automobile and I saw 
Adam hand the check, I believe, to Mr. Coombs, 
and they went back to the car and the men took 
me home and ,vhere they went from there I don't 
know.'' 

On page 48 he testified: 
'' Q. Well, was there anything said at Adam's 

place about what they proposed doing with the 
propertyf 

A. Well, the same statement was repeated, 
what was said to me, that they had a buyer for 
the Biltmore and that buyer will show up in a 
day or two.'' 

On page 53 he testified: 
'' Q. As a matter of fact did you hear . any 

representation by any of these gentlemen to 
Adam that he would positively make a profit f 

A. No. 
Q. No, you did not f 
A. Positively no." 

The testimony above given represents the entire 
evidence produced by the plaintiff to prove his claim 
of false and fraudulent misrepresentation. 

Applying the test laid down in Bya .rd v. Holmes, it 
is submitted that the plaintiff has produced no tes-
timony ~hatsoever to meet the second and third re-
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quirements of the rule in that case, that is to say, 
there was no testimony that the alleged misrepre-
sentations were false and that the defendants when 
they made them kne,v them to be false, or that tho 
plaintiff relied upon these misrepresentations 111 
handing over the check for $2500. 

1\_fter reading the testimony given on behalf of 
the plaintiff it is apparent that the plaintiff ''s claim 
is based upon two alleged misrepresentations; first, 
that the defendants said they had a buyer for the 
property; and, second, that plaintiff could make a 
profit if he ,vent into the deal. As to the question of 
the profit the testimony is very meagre, and what-
ever there is relates, not to an exis .ting fact, ·but to 
·what ,vould be done thereafter. Plaintiff himself 
said at page 36 : 

'' Q. You expected to get a share of the prof-
its 1 

A. Well, not exactly." 

Again on page 37 : 
'' Q. Was anything said as to profit or loss 1 
A. No." 

Again on page 41: 
"They said to me, 'W o got a buyer for this 

place, maybe two or three days, and you could 
make a little profit on it.' " 

Witness, Edward Z. Fox, positively stated that he 
heard no representation by any of the defendants to 
tho plaintiff that he would positively make a profit, 
page 53. 

It thus appears that whatever ·was said ·with re-
gard to any profit, which the plaintiff might got out 
of the deal was merely a statement of an opinion 
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. by tho defenclants as to ,vhat might happen in tho 
future. In the case of Lembeck v. Gerken (86 N. J. 
L. 111, at p. 114), the Court said: 

'' There is no legal principle more firmly 
rooted in the lavv that a representation, in order 
to form the basis of an action of deceit, must bo 
material to the subject-matter of the contract 
and relate· to some existent fact. Byard v. 
I-Ioln1es, 34 N. J. L. 298. If it merely affect the 
probability that it wiH be kept, i. e., some as-
surance what shall thereafter be done, or as to 
any further event, it is not a representation but 
a contract for the violation of which a remedy 
must be sought on the contract. Dawe v. Mor-
ris, 149 Mass. 188; 4 L. R. A. 158.'' 

Under the rule in this case it is clear that the state-
ments of the defendants on the subj~ct of future 
profit cannot be considered and the case, the ref ore, 
conies down to the question as to the alleged state-
ment that the defendants had a buyer for the prop-
erty. The plaintiff ''s testimony was very hazy, but 
finally, on questioning by the Court the plaintiff 
stated ( page 41) : '' The said to me, 'We got a buyer 
for this place, maybe bvo or three days, and · you 
could make a little profit on it.' '' The vlitness, Fox, 
testified that the statement was made when they had 
a buyer for the property, and that the buyer would 
show up in a day or two, but he said that this state-
ment was n1ade by Rasnek, who broached the propo-
sition to the plaintiff, and who is not one of the pres-
ent appellants pp. 47 to 48. Assuming that the 
staten1ent was made by the defendants that they had 
a buyer for this property there vvas not a scintilla of 
evidence produced by the plaintiff to show that this 
statem ent wa s fal se or that the defendants ·when they 
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made it knew it to be false. The only testimony ·was 
that the settlement did not take place, but there is no 
evidence of the fact that the defendants did not have 
a buyer for the property when they talked to the 
plaintiff. The conversation with the plaintiff took 
place on Labor Day, which was September 7th, 1925. 
The f orma.l agreement for the purchase of the prop-
erty ,vas dated September 8th, 1925: 0~1e day l~ter, 
but the vendor testifying for the plaintiff; admitted 
that he had an agreement with the defendants a week 
before Labor Day, as to the purchase of the prop-
erty p. 57. The agreement called for settl_ement _on 
or before January 15th, 1926, and the testimony in-
dicates that the settlement was not m-ade because of 
difficulty with the title, which has nothing to do with 
the question of whether or not the defendants had 
a buyer for the property at the time when the con-
versation with the plaintiff took place. 

In the case of Byard v. H ol1nes, the third propo-
sition laid down by the Court was that the plain tiff 
had also to prove that he acted in reliance upon the 
alleged misreprese;1tations. The plaintiff testified 
at p. 27: 

"Q. Yes. 
A. And, of course, I didn't know the other 

two. Mr. Fox said to me, 'Well, you don't have 
to be afraid of those people. They are all good 
people, because I am in it myself, too,' and on 
the strength of Mr. Fox's words I then went 
and filled a check and handed to Mr. Shepard 
Coombs, and in his name.'' 

The witness, Fox, testified that after Rasnek had 
broached the proposition to the plaintiff, on the date 
in question, the plaintiff requested him, Fox, to ?o 
back with him into his private room, where the plain-
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tiff asked Fox what he thought about the deal, to 
which Fox replied, "What I think about the deal is, 
I just paid them $2500 of my own money, and that is 
all that I can tell you." After this conversation the 
plaintiff went and made out a check. It is therefore 
clear that the plaintiff was not relying upon the 
statements of the defendants, but, as he himself said, 
'' On the strength of Mr. Fox's words,'' and, this 
being so, he cannot make a claim that he was acting 
in reliance upon any representations of the def en-
dants. 

For these reasons it is submitted that the judg-
ment in this case should be reversed. 

Respectfully submitted, 
BOURGEOIS & COULOMB, 

Attorneys for Appellants. 






