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1. .AFPELLATE DECISIONS 

WALTER W. PLIKAYTIS, 
t/a P.ETE 'S. TAVERl~,. ": 

PLIKA:YTIS· v,. HARRISON. 

. ) 

. Appe.ll_ant,. 

· MARCH ~O~ · 194/?. 

' .. - . 

. -vs-

. .) 

) 

) 

) . 

ON APPEAL 
CONCLUSIONS AND ORDER 

TowiJ couN:cr1·· OF THE' °TOWN OF 
. HAB.HISON, · 

Respondent ·) 
-. - .. - - .- ~ 

Sidne·y .·E~imand.1; .Esq·~.·;. Attorn.ey ·for· Appellant o 

Michael J. Bruder, Esq., Attorney for Respondent~ 

Appellant appeals, from respond.e,nt 's .disciplinary· action .. ·in· 
suspencUng hi.s .. ple:qary. :r:etai.l consumption license. for i2o ·ctays fol­
low.~ .. ri.g .adj.udica.t:Lor), ·Of appellant.ts guilt of. ·(l) per•mitt:Lng·. · ... · .. ·. · 
con.swnption of· alcoholic :b~ver.ages .by .:intoxi.c.a te.d" 'pe:r"sons·. (He'gu~a~ ·. 
tions No. : 20, Rul~ ..... JJ.· ~nd \~) ·'permi'tting a · dis.turbarice Bend ·brawl on. 
the l:icens·ed pre:q1i:se.$ (Regulatio11s No· •. 20,. Rule. 5). ·. ·Upon filing. the·· 
appeal.,.-·a;n order· was entered ,s.taying the susp:ensi'on, in··~tC'COrdance 
with R~ S .. 33:1-31~ . . .. 

By agreement of the ~arties, the case was submitted on the 
stenogra.phic. transcript of the hearing· oelovi, ·vyhich was. :s:ijpplemerrted 
by ·te::rtimony·. ,taiieri ·here.in, pur~uEmt to Reg:-ilations· ·Noo ·15, Rule 8 .. ::·· 

The t'es.timony before ine establishes that on ·July 13, ·1945,. 
between 5:30 and 6:30 p.me, six patrons named Breznitskyj Cifello, 
Cl.into1~, . D~la:n.ey, Jacques and .R.edcUng.ton·, ·visited the licei1sed prem-

. ises: where· they ... dr~nk beer and. p-lay~d .shuffleboar<;i .until: .. ! · · : .... 
approxini.at~ly 11: 00 ,Pe~ff .. · During .that: tim~3, var:ioU$ members of . .this 
group cons:umed _as many. as 15 • gl~sses of beer:, ·some bei_ng tvve1ve.-ounce 
glasses and .. _· some e1ght-ounce ·glasses~ ·The. group. 'Organized· three" · 
t.wo-man teams·, two t"eams play.ing . and the idle . team waiting .. to play 

· t:;tie wii1n:irig ·teamo : · · "· .. ; .· · · , .. · 

. At ap.p1.:;oximate.~y .11,:00· .p .• mo··, a dispµte .. a.rose. ·among._the players 
concerning which team -vv:as. supposed .to be . then playing o' · Apparently · 
the Brezni tslcy"7Jacqu~s tea~n sought to displace·. one of ·the playing 
team·s ~ "Argunie.nt. bei.ng. unavaili-ng, . Br.eznl tsky and· Jacques tried·.· to . 
_enlist. the su,ppo-rt .. Q,f the ·bartender' :and, upon f.?-il:ing. ·to obta._;in 
satisfac.tion, Brezni t.slw .:blo.cked play .. on the board by placing his 

.r· · arm across its "cei1ter o The argumei1t continued and ·:fii.uilly .Jacques 
~nd Clintoti~ who ha~ intervened in the dispute,· ex6hang~d:blows.· 
During the confusion, it appears that Jacques was struc~5.: by 
Brezni tsJ:~y. At this point the bartender came from behind the bar 
and, .summoning the licensee (who had· heen-.·dozing beside the radio 
tuned to. a fight. .. bro~dc.ast), ·both bodily ejected Jacques· and · · 
Brezni tsky .. .through ~h~ fro4t door.. · · · · 

Fron1 the. sidewalK, the two evictees,. in ohscefre · lariguaE?e' : reviled . 
Clinton and Cifello,. who stood :behind the·licen$ee and the.bartender 
at tlIB front doo~, be~t on.prev~nting the.return -0f Breznits~y-·and. 
Jacques •. Clint'6.n . thereupon pushed past the licensee and barterider 
and, on. the sidewalk, engaged :Breznitsky ar:id Jacciues.. Cife1lo :also 
emerged: to join battle.. Cli.nton obtained .temporary respite ·"and 
Ci.fello ret:t·eated to the tavern-9 but once more went out when 
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Brezni tsliy and Jacques resumed their a ttentioris to Clinton. The bar­
tender then succeeded in separating the combatants, q.nd brought 
Clint9n b?-Ck 'to,:the tavern. Cifello, when la.st seen in action, ·was· 
holdirig Brezni tsky by thG collar and punching him ·in the face. 
Shortly thereafter, Breznitsky was f_ound iying in .. the street, _and 
was removed to ·a hospltal in· an ambu1anc-e ·when the· police· arrived in 
response ~o a call from an unidentified person. 

In so far as the charge of serving alcoholic ·be~~rages-·t~ intox­
icated persons is concerned, the record is ample for a finding of 
guilt. Cif$llo. testified he was nnot sober n ~ Ja.'cques admitted he 
was TfdrunK" .ancf"'tes't'ified that Delaney was -"drurih:TT and Breznitsky 
"pretty loudn. :·.·Furthermore..,· the licensee, in a voluntary-'·signed 
statement, which is a part of .the evidence, admitted that all six,of 
the· patrons in question werE:: intoxicated, notwithstanding which he 
or nis bartender continued to serve drinlcs to them, Knowlng full vvell 

·such conduc~ was in ~iolation of State.Regvlatio~s. · 

With respect to the charge of per~itting a di~ttirbaric~ 6r bra~l 
the licensed premises;· .certain· matters ·of' testj~1ao1iyJ p1.:.eviously 

summarized, will bear. partictilariza ti on:·•·:,. · · · · 

(.1) The: loudness of ·the .argument: ·1tccord]_~ig to Delaney, . ·. 
"J.acques :·was· .dot.ng. al:l the .·holle~irig n and ·there Weis ·"loud talking · 
about the .. cballenget1 "' .. Accoi~ding to ·Jacques,. nr guess I hollered · 
Pr'?t-ty. ·loud 7,7j 11-me and George (Brezni tS.i.·W) ·started noileri.ng", George 
"was_._ ge.t t±.ng· pretty ·"lot1¢. fl '.:and . h~ .. vt hea.'rd George holler· ing ··•The board 

.. ~s. 9-{1al_leng.ed. ·' n ·•. Ac eor.ding · to Dela: .. r-10y.: ,. :he heard.· tfloud language n "· 
, frpm_ Ja.cque·s .. and 'Brczni.tsl.7,_y a.nd ·.the:· .argument was n1ouder .. t~1an :o:t·di- · . 

nary conversationn .. The licensee adrliits that Clinton ·e'rigaged in a· 
"louq argument". with Jacq-:ues and Brezni tsl-<:Y.. 

.. - ;1 

-_-_:{~}..The i.~ngth ~f the -ai~gunient: ·According:·-to Cifello; .±"if-teen. 
tq twenty .minute.s.; ac-co-rding; t'O Del-aney:;. t.hr0·e to fi've·. minutes; ·_and 
according to defen_se witnesses Ba:Ker and vVC~xJ thre_e to four .. minutes, 
during .-which a ~' scurr+e"'· -oc"cur:red,o . " 

• • ~.1 ._. ~ ·, - ' • • ; • 

: .. · .·:was there· a· "brawl": and "dis turbancen '?. A· brawl'- is ·-ti a.· clamorous· 
or .. tumul tuo~s- quarrel· in a_· publ:ic·. place:;· to ti'1e.-'-d~stu.rba'nc .. e of''_. ~he 
pµbl'ic .'peac·en (Blaclc 1 s. ·1aw Die tionarr; 11 C. J .-S. 767); "a noisy 

· .. :~quarr·el ;-. ·loud· angry,, contention.;; vrrangle,; tumult.TT (Webste1~ 1-s · New 
Intl:rna tional Dictionar_y) ~ · Brawling is "the. use of loud anq. violent 
language and bpprbbrious· epith~ts'' (Co6. Vo Foley, 9S M~sso 497,-_49~). 
A disturbancE-~ is Ylan intei'ruption. of a state of peace· ·and (tuiet·. "·" .-." 
public COHlrilOt,;i.on;. Syno11yE1S: brawl, turmoil, Uproar,,,hubbub •. • o.• TY_ 

(Webster.ts· ~New Interna.ti'onal Die tionarr) ; 'Tl act's or c'ond UC t. "inciting." 
to. viol~nc.e., or t.ending .to. provo.i:Ce or excite.' ·othet>S' to ·preak the · · -.. 
p(:;ao~.n {11 c ~.J .. S;, ·817}.- . It vii11·: be observed· tha:t "i)hysical violenc~-: 
~ c .,+1ot. a. nec.es·13aory 'ingr.cdient or.: a brawl ·or .. i:;1~sturbance" "(~ee-. · 
.. oodla.nci -Rod & G.un. Club. v. ·Belleville? Bulletin 569.; Item 3 ") .rt· may,. 
howey2r," a?. in thi-s ... ca.se., . .r·eas.onably ·be'. expe·cte~ 'to resuj_ t ·there-from, 
si·:p~e ·,:word9 borrow· ?ne· ·an_ot.1:ier, aho. ·oft beget blo'0vs·. The. evidence 
indicates; t_hat .. ~ dis turb_a11:ce.~· or· bravd -occurr0d -on the licensed prem~ 
ises. • j •,,;.· 

. _·Appeliant takes. the ·.po:Si.tion· that:; .. under" the· qircurns·tances, he 
did not "allovv,.. permit or '.suffe:r11·. the G.isturbance· or" bravV-1° sii1ce he· 
,and his bartender did all that was reasonably required· to' cope wi.th · 
the brawl and disturbance when it occurred, by taKing prompt action 
to eject. the .aggressors· from. ths p,reri1ises.. · However, thi>· l"icensee 's 
argument :impli.ci tly.-ccmtend.s that the brawl consisted ·of the exchange 
of blovys.· · This is:_ .. not··so; as. indicated by th·2· definitions a.bove ... In 
fact,, ... the _·nbrawl". had. been 'going_,_ on for at lea.st three 'minut~::s,. and 
perb,.a,ps. as long as. twenty,. be.fore:· any ac.tion ·was tai:,:en. · Furthermore, 
licens.ee 's :.c;i.rgument· ovcrlooKs; his--own."contr:ibution to the _.$ituation, 
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viz .. , the continuing service o:( clrinJ:rn to intoxicated persons whereby 
:the· .fuc'L for the·. f.l"anw~·;'. was· providecL In su~ch-· a situation; prompt.­
ness in quelling this brawl is no· defense to a charge that it wa·s 
a1lowed,,permitted ~n~ ~ufferedo 

.. ·, ·surely, wherE:. :Lntox.ica ted per s.~:Ps · are ~llowed to . c·ontinue the1r 
drin1d:hg,. or· .even r.ernai1}·on ·the. ·licensed' p1:emise$-,. ~he lice11see _can 
reasonably foresee the. t ·such per sons may· cause a brawl or· di_sturb­
an.ce,, Since a person is held to· :intend the reasonably foreseeable 
Gonsoquences ·of his.: acts, .·licensees· ca1mot disclaim. responsibility 
for pravvls and_.disturbances ·created. by -intoxiccited' patrons whe-ri their 
intoxication:results from·.op is enhanced by.thei~ consumption of 
a.l;;or~oLtc :::beverages:: on the licensed premises vvhE?r8 the' disturbance 
ooc1p:t"SL:: ~ .... This. principle of responsibility. has: <?ften, been enunci~ted 
by .. thi·s-.Dep~1rtro.~nt -i:t;i br'f-l~J"l ca~sc~s,: -sUirtl.ng i11· 193.5c.,, See Ga~Q__Y.!_ 
~ell'evi'lle / .. I3 .. u+~.'?tin ·101, _.I te111. 8 {!'It. is a salutary ·exercis·e .,of the 
disci·plina.ry p·o,r~er :to. impr(-;ss liqenpcics. t:nat they ar·e ·responsible· · ·, 
for ·-}~eeping·. the peac·e in 'their .. tavorns· ·at a:ll times");. -Klliclte.· "v,.· · ' 
Orang§..L:·:Bul,let_in- ·~5.6 ,.:_ Jtt~m 2?. (licensee :·~·rnew of. nbad blooqn. betvveen' 
two pa.t.roris who-::engaged in fracas, .together: with .three .others·);- . · · 
Davalos, v ~ .. :C~.mden ! .:Bulletin: ·257 ,' .. Itc.m 8 (J.:'icensee .had ··previous · · · · 
trouble with two patrons :i.nvolved in· brawl but perrni tted them· to fr·e-
quent .prenti$.es,); ·B~·:Y~;mos: 2~~Inc~~ Bulleti.n· 4:5;.s_, Item 8 (int6:;~tcc:-ted 
pat.ro.n :i:nyqlved in .three mino1~ ·scuffles, permitted- to r~rnain on .prem-

. i_S}~S: -unti'l S:·er·:i;;ous ,.in.jµry qccurred); -n~- Dzi~dzj_e1 'Bullet.in .57~), "· 
.,I,te.m 2 .. (i.nt.o:~ic.~ted .. pa tr.on involved. ln .arg.uhien t :and subsequ·ent 

. as s.au.l t on· B~noth_er. ,pa t.ron ·.-- n A .. l.ic-~mse.e .mu.s·t:. a.s·S.U111:e.· .f'ull -re'sponsi­
bili ty. wher·e h·i.s ei~pioye'$s .fail 'to ta.km _:ap_32;i,~opriate action t.o. prevent 
the occurrence of a.brawl or disturbance upon the licensed premise-s") 
(italics added); Re ·,Johnsoni Bulletin 600, Item 9 (two drunken.· 
patrons in argument ·:ct,nc;1 _ f:Lgh~ 3 , no.· a,tt_em·pt ·by· bartend.~r·. ·to. avoid the 
altercation even though preceded by argwnent)'.. Cf o yyoodland Rod & 
Gun · .. club v,. BellE~vill_s;-2 · supra· (fin?-i-r1g. .of :guilt . on brawl. charge 
revers.ed :-- ,sudden ,a:ssauJ-t·. by .one. p_atron .on. another·--· "nothing· in 
·the .record 11i.dicc1ting that. anyone on tl11::: licensed premises on this· 
,o,c_cas:ton w.P.s :dr:-.11n:& or;,_:had bE:~en _drinJ'.d~g .to .exdes·sYT:) ;>·Zicherman v .. 
· Newar~ Bi.Il,l.e-tin ... _6'.+?5:: -It.em: ~ (finding. of guiTt.on brawl: ·charge · · 
:rever$~d· ·-:- ·sud.den :assault_ by. ons patron upon ano'.tlwr. "Tl'There is 
nothiqg ·:in the ·r.~cor:cL., o · .. to· show tha i>o-.o. -~ o the licensee had any 
knovvledge, of bad blood: ~existing ~between ;:the ".two 'gir1s O· o·:~·~.·.·NO:r. ·do;es· . 
the ... evJ.d$nc.:2 .. in·,·. the. G.fls.e. +nd.fca te .. that the. l:icensee' .or. her .. ag·ents · 
participate'C:f i]:1. a.'ny of the .eye;1ts. le.ading. UIJ''t.o.·' t_he· fatal' blo;vvTY)) -
Re LojAOi Bulletin e55, Item 6 (charge bf permitting.brawl dismiss~d~ 

. IlO dis turban9e: ,prio.r .. to :_fight ·:betWE~Gn two pa trans _....; .the evidence 
Ufails .. to_ i:·i:ivo)..ve._, ·tl:ie:. licenses> or~ her.: enwloy\::es with' the disturbaneeJ 
bravifl .01~ i·esul-ting.-__ :f.at;ali-tyy); Re Club Washi]}.gtb·fu· Inc y ·., Bulletin 68~3, 

. Item 8 (charge of permitting brawl dismissed_:.__ ·nI fail to find ·J...n · 
the record any cir cums tane es which would attribute any res· onsi bili t. 
for the incident to ·the defendant or any of. its. employeesn · italics 
added); Engel v. Bel.Jevill_h Bullet:Ln. 6~14, I tern 5 · (findlng of gu:il t 
on brawl cha!'.ge .. reY9J:s-e,d:~ ~-:-. '~T.he record fails ·"tq demonstrate an~ 
responsibility for the· fracas by' tlw ·1icr::;nsee ~ o ... o oAl though a fight . 
did occur 0 0°0 0 0 .. there is nothing in the testL'aoey to show· that the 
licensee had aiiy r:Jason ·to ant:Lcipate thE: troubi0j ·which o_ccurred ..... n) 

. (italics added),. · 

It is cc;mtended·, on· behalf of ap.pell.ant~ that testimony wi.th 
reference to the fracas outside the licensed pf emises should Dot have 
been received. This· contentiort is ~ithout m~rit since such testi­
mony, on the part of .the various wi tne·s,scs, vvas merely ·a recital of 
events which were part of one continuous· Jncident commencing insi_de 
the tave.rn and ending outdoors 0 As, such, it is admissible ·as part of 
the res gesta8-_ ... · In ·any event,- the evidence of the occurrences inside · 
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the .. tavern is ruoi:-.o than sufficient_ to -support .the· finding of guilt 
on th~ second charge. 

In view of the foregoing, appellant is .guilty of service of , 
alcpholic.~ever~ges _to ~ntoxicated persons.and allowing, permitting 
and suff'.eririg a di·s turbance ·or b.r.awl to occur on .. the · licens1?.d.: prem-:7. 
i s es , . µ $ . c he;. r g ed o · · 

.. 
. 'As to penalty:· The licenseets. record-is clear her~tofore, and 

·.the suspension ·of. lf~O days ts . ad.mi tte.dly substantial~ - However~, it 
is mucl1 less _severe· than· revocatJ.on, a ·penalty vJ1i.ch· might 1Nell- .' . 
have been .deemed war1"<3.nted unde.r- the circumstances·. - .In ·ca::.:; es.· . 

. i~vo.lvi_pg_.. s~milar viola.tion_s, .. $.lt1gles ·or in combination:;· iJeno.l ties , 
of .. 60 . .d2~ys (Re_:J_ohnson 9_ supra).-,." ~O days (E & .w .corJ22.r:citi·on ·v· .. Long< 
Qr aDc·J:l 9 - Bulletin _495, . I-tern '7), .110 days ·(Re_ Mones s on.L B1~1let.in _9 __ 57 ,: 
Item,·~:},. _anG.. 146. days · (RE'~39-.t.lleG Bulletin 60 1±,. Item 6 )... vrnre 
irnpqs-ed_ or- .approved... 1~[1tw.t revocation may be _indicated whe1~·e "the .. · 
licensee contributed to .the ·d:.isturbanc;e,. see Re Johnson1 supra;o ": · _ · 
Consequentiy, while the sus-peirnion imposed :ls - se·v(~r~e iJ' it is· no-t so 
excessive as to re~uire its mi ti-gation bee·ause. it. is uni·e~_s_o_nabl~_.: .. 

. ,. ~ _· ~. \.;,,,_ . .} . . ~ . 
·Sine~. there. are_ not- a suff·icient number of '.day-s left ·in the - -

curr.ent~-lic.ensing year ending June ·3o,· .i-947 .for :the l~~O-dayst "s.us-~.­
pension to be serve_di. appellant'·$. present· l:Lcens~ will be susp~nde.d 
·•· _.-r· the balance oJ'. its term and an order will ·be rnade to· as sure that 
-~111Y 194?-48 .. ·license granted to appellant 01, · any6:i1c el_~e for· the · 

-_ . prenii s e.s. in _c~ue s ti.on ·.w_ill $ tand sus_ pended · lfrrtt 1 · the Tull' 1~::-,o days · · 
- have elapse.cL:-. '· · · · - ' · -.. : ,_. ·:: - - · 

Ac-cordingly; it ·is.,. on thi's '10th ·o.ay· ·of March_., 1 ~)t~7', 
. . :· 

\ . ' .· ' 

. OR-PERED tha-t the appeal he.rein ·be dismissed and ·_the ac-tiorLof . ': 
the respondent- be anct..:the · sa.me. is here.by. affirmed; and i.t is· -further 

- . . ' . ' 

· .. : 

· Q}'tDEREp 'th~ t ·'.the lf~O-day ·suspe.nsion by :respond·erit of appel·l.ant ts 
plenary, retail conswnption_ licens·e ·c-?O, · fo1-; .'premtsc~s 751 ··narr-h3on"·· __ 
Avenue,-:· Harris.onj >issued by the: ·Town ·Council ·of tlH-; ·Tow~n of I-fari-.i .. son,. 
-which suspension ·was held· in abeyc;LnCe pendi·ng· disposition .o·f the·. · · 
instant. ?-Ppeal .. , is 4ere,by restored- and.- the· ·licil::nse now- held by- - ·-
appellant be· s.uspended 'for the· balanc8 of its·· tei:m,, to· commence ~t 
2:00 -a •. _m. March 19,· 1847; and it is. furthe~' · : -_,. · · · , · 

: l,' 

OHDERED tha·t· -if any license -b·e issued. tQ a}Ypellant ·or.-'to any-· , ,, 
other person for the premises in-question for the 1947~48.·fiscal- · . 
year .. ,_ suc-h 'license. shall be ·under _suspens1on until ·2-~ ob- ·a.fr1 .. · .. :Jul~r-'~17,9 
L:i47 .. 

- ,_: 

--
1 

'• r_ 

EHWI N B. HOCK. 
·Deputy- Commis si·s:ine~. 

J / 

! ·-
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2.. APPELLATE PECISI.ONS - SCHUS.T.ER Vo UNION ·AND MATT ANGEI"E'S GROVE, IlJC. 
' ' ' 

WILL~Alv1 s_9HUSTER';' 

- ,· - '. . '-VS~.-

.. ·. ,' 

) 

) 

) 
TOWNSHJP {jOiVLMITTEE .OF THE 
TOWNSHIP OF UNION;.· and.MATT ANGELE'S:) 
GHOVE, INC'o, t/a ANG~LE_~ S. GROVE, 

-~)' 
. _· ~espoi1~ents . 

'"-.· _.: - : . .....:. :_. ;""'"- __ · - '-! _- -

CONCLUSIONS 
._ . AND. ORDER . -: 

Harr~'s_o·n B .. -~oh~son·,_ '.:~sq., .. Attorney· for }\·p·p,~ii_.anf~ -· ·. 
Gus_tave G .. Kein; .Jr., -~sq .. , .Attorney fqr._I~es:pondent, 

,J·_ -

. · .. ; '11owns hi n. Commit te·e .... 
Arfi1ur w .. Herr·igeJ;, E-sqo·, Attorn~y for Hespo~dent, ·Matt Angele's 

_ - · " . · . __ .· Grove·, .. Inci .. :;' t/ a Ar1g.e1e 's Grove. : 

Thi·s 1s ·an ·a:ppeal. frort1 'the .gran-ting -by". re~ponc.{~i1t;; Union Township, 
.. .' a plenary retail co:psumptJon license to respondent, ~~~att. Arigele' s 

Grove, Inc:~·, ·t/a :Ange:1_e 's · G;¢ove'_.· .. ,, . _ 
' . . . ' -; . . ' 

T-he-- reasb1'ls advan'.:ced "f.or::-the -reversai:·or «trie. ·action of. re.~p.ondent-
Township C?h1mi tte·e· 'ar·e :--< · · · · ·-· · ..... · · · 

: J" 

1.o · . Ther·e< is no" .n~ed for, add1 t1onal pla·c:es. for. the consumption. 
o.f·._alcohoTic. :p·everag~s: in.:urd.on- -T-oymship~ · - - .. . .. 

. . . . '. 

2. There -is no ·need f~r 2.ny additional .such p:iaces in. the 
section q.f the Township where th~s license is applied fo:r;"o 

' • • f" - ; I. • ' ' ' ' .. 

3. Additional places for the consurnption of_ -~alcoholic bever- · 
~ages are not in accord~nce ~ith publie:policy as ~ndicated 
by the State Legislature.· · .. -_ .. · · 

4. Dririki'ng places in large numbers te:b.d toward unsound· 
economical situations. among those in ·the.bu~iness, which 
in turn promo~es v~olations of lawo 

The licensed ··premises cor1~ist of a "picnic grove'~ of approxi­
mately six-acres, contai;ning one or more b-qildings.. Apparently the 
buiJ_ding housing the bar is at least 000 feet frO.rn any public highway 
and its entrance· vvould appear to .be away from either of .the two high-. 
ways from ·which the "grove" may be entered. From 1960 to June· 30, 
l'.:J42, respondent, Iviatt. A:ogele is Grove_, ):nc .. (sometimes .hereafter 
called "Angeletsn),- purely a family business corporation, and. its 

, predecessor, Matthew Angele, oper•ated a npicnic g:coveYY at the· same · 
•1 ~'-'"rTiises a·nd held a pl.enary retail consumption license in connection. 
-,,_._j_erewi th. Some time in 1941· Matthew died ·and his two sons entered 
the armed forces of the United States, leaving only his widow and 
daughter .to operate tbe business o Beir1g unable to continue the oper­
ation without the·~elp of the male membets of the family, and bn the 

_ advice of one of the members of the respondent Township Cormni ttee, 
the local issuing authority, they did not seek renewal of the cor-· 
poration1s license for the 1942-43 licensing period. In 1946 the two 
sons came home· to find that the lfnumerical limitation law" had appar-' 
ently been passed by the State Legislature and possibly.prevented-the 
resumption of the family ·business. 'Before the corporation actually 
filed.its application,_ however, the law had. been declared null and 
void. Re.petition of Kornbluh ·and Teme7. 9 134 No J ~Lo 52'9 o ~ he~e~fter, 
respondent Matt Angele's Grove, In~ .. , ta Angele-'s Grove, filed its 
application· for the plenary retail consur11ption license., t0-e grc;;_n,ting 
of which is the·subject ~atter of this appeal .. 
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In":the~ year 1.~141·-·or· i·84.2:, ·and pri.or to. the expiI'ation of 
Angele's then existing license,· appellant Schuster had rec-eived ·tiis; 
plenary retail consurnptio.ri license and started. business. . At that 
time appellant no doubt was of ~he opinion tba:t .his license::; ·would 
fill a· publi.c need and. serve a public convenience. Since the sur­
rnnder of' Angele t.s .former license, no new plenary retail consumption 
-· _·_censes hav.e .. been granted for premises in the· s.ecti-on of· the Town-· . 
ship here involved~ ... "The .instant· grant resto~e::"f thG. situation as .it· 
vras when appellant Schuster.· first secur.ed. hfs.; lic,er+se ... ·. ~" ·. -, 

' . . ... - ...... , . 

Appellant, who appa.rently is the· only_· _.obJe~:tor, w~s the only 
·witness to t~stify in support of 'his contentio_no·' The loc.al issuing 
authority voted unanimously to issue : thr; l:Lcense -after ·a ·full hearing. 
Appellant's testimony, :-vv-hile dis.closlng many tqyer.n.~ i.n .. tP,~ vici-ntty-; 
also· disclosed that 'lTIOSt 'Of .the~ .·other" ~busi·nesses are located on· main 
traveled thorQughf~r·:e:s. ·_and· ,tbat ·none ·of the· .other· ll'censed premises 
offei" .the ~Jpi..cnic grounct·rf. fa'c'.~i·lt:~ies offered by. respond.ent. "Angele·" .. · .. 
Even di.s'Ji'egar .. dirig· .testtniony_'. addu'c·ed by r.espopdent'_ TTAngele if;·· the ' 
evidence offered b~ ip~ellaht· is far from sufficient to show that . 
resp_ondent _a_bu.sed ·its .disctetion in gre.1~ting the .~icense in qu~stion .. 
.. > ' ' ' • ' ' ' ~ •; • > ' > • > .. ', ' ' , T J ' • • • ; • 

. : "':Th:i{:so.;_cai1'ea s-t'a·te· rimneric.:3.l lirni t~·tion.<1a,~/ :havlng been _ . 
declared null and void. by thi3 Supreme Cour·t_, I ce.nnot ·say that there 
now. exists- any bil'1-d. expr.es sion of .. state polj~cy: by· the- i·egi:s'l.ature_; as . · 
to the :.frnniber· of. l'ic'enses to be· issued'. ·· 11hc~· me1~e fact .that .appel:lant:·. 
may suffer the loss of some of his business is not a sutficient 
reaso:µ.~ :for reversing the ::a:c·t~on of. responde:nt. T9wnship Conm1i"ttee_ .. 
·_Th~ Gr·e·e:1t· AtlDntic a·nd Pacifi'c Tea·: Gbmpa11L~· ,C.9nover . ., Bullet.in 153, 
Item l~, affirmed Conover· v •· Burn~t-~_et~~h 118 No J .. L. 4.83:, 
Bulletin~291, It~m-4. · ·· 

- I shall affirm the 'action bf resp.ondent Tow11sl1ip_ Committee of 
the Townsh:Lp Qf .. Unic>no" .. 

. ' . , 

Accordingly, · .. it :·is, on this 12th : .. o.ay. o~· 11,Iarch,, J.94_7, 

ORDERED· ·t.l'+ar t. 
·dismissed.: .. ·. 

· T1:..1)1vr·~.T B ·. r.,.o-c''i"~; 
1.'.J 1. ' • - ~ • . i.1 1\. 

: . . ·. ' .. :_: .; . ;Denutv· Con1niss.ioner:.· ... ; · 
. . .!: . " . .' . ; :. : . . . . ~. . . ' ·: 

·.r . 

. .. •'. 

:': ·:. 

·; . ··' : ' : 1 •• 

.' .... 

. ·: 
.. ,. 

··,' 

:~ . ~- ~-· 

. ' ' .. 

. : ' ~ 
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3.. DIECIPLINAHY. PHOG.EEDINGS - 1LLICIT LlQUOE - PREVIOUS RECOHD -· 
LICE~!lll'"!.1. ouc:p"'r11: f\JT11"j•P·.H1o·R .45 I)J'\\TCI .· · . •l'J>:>.!2.J ~) I....· •.• ;.J.L lJLu.J ..1.. .L,. • . . 'LL 0 o 

In the .JYia t ter of Dis ci pl:inary . ) · 
Proceedings against . · · · 

AHTHUH THERRIEN . 
S/S So~ Pefilbertqn Rdg 
P$p1b_er ton·, N .. :· ·J:~!:/ 

HolcI"er of Pl.en~ry RtJtail Consu1np- ) 
tion License C-J, issued by tnc 
Townsi11p Commit tee o.f the Town~ 
ship of Pembertono 

. CONCLUSION[) 
Ai~D OHDER 

\ .. •• ~ ' ' j ' 

. Arthur Therrien, Defenciant-licensec, Pro Seo .... 
Edward F o · Ambrose, ,,Esq",· appea.·r'ing for Ddpartrnerit ·o'f ·_.fl~lc'oholic 

. . · :, ·: .;.- . B'ever;ag.e c·ontr'ol .. : · . 

· D0fcridant· .plea.died r1ot. guilty to (J ... _char·g.·e· ·aiJ.:egiri·f.tliat "11.e po.~s.cs9:ed 
jJ_licit alcoholic·: <bevera.g·es at· hi~3· 1icen.secr premise_s .1 . . in ytplatton . .,o.f 
R~,-Si 33:l~50c . 

. T.hQ. evid·er:ice df:sc].oses tha:t on ":December·· -31,. 1946,. an. i:ff\T(';{tj_ga­
tor~ of the: St2.te Dep-a.rtment ·of .. Alcoholic· B·eve~·ag·~-. Coritr'ol se1z(~;d p. 

· tl/5 quart bc)ttle la;bc~leO.. "Ca_rstairs 1?88 Blend~d. Whish:eyn yvhen. hj,.-s . 
field .test. indicated' that'"·ti1e> cont:ents·· ther·ein' vv·ere i1ot · genuirii~; as 
laJK:lcd· ~. · -Suhs.equent -arial~r ~~is:· ·a{.: ·t-(.Lt'.J · con ·tent·-s ·.:of ~a.iCi ·b_C?:tt.1+ by the 
Depc:tr tme~.i.t. chemf$"t .· S·Ubstamt1ated· the f1ndiri'gs 6f t/11:; · ·ri(::lcl te-s ·to .. · 

. . . . , . . . . . . ~ . . . 

. 'The .defe.nda~nt· a:drriits· t:na-t the. bottlE~ 1Na.s:· ot1-_ .. hi'$( pr.emi.ses : .. and·. 
does .rio·t ·ca:3pute.. the :·rt-)St1lt- (?:f the. che1riica:r ·a,nalysis~, si:diply. s.tati.r1'g 
that r~~oi ther·he. nor" ·his only c;in1~lo"ye0 .. added ~?Ythi:ng: 'to ·~ho· bottl6., · 
and. that ;h() · had' nc)- l:':ChOWl(;jdgt~ that. the: c·ontents-'. of· .·said bottle WBS 

illic1t .. ~'. The, lack of.."personaJ. p,ii1 tici:pation ·in 't1l12 illegal act,-·01~ 
Knowledge theieof, is no.defens~o .. Cedar Restaurant-& Cafe Coo Vo 
Ho cK . ( N. · ·J o · sup:.: · Gt·; ) .? • B 1i11 t~'tJ r:i · 7 <J .. s ~-I.t00--S .. -... -y~ Ei11s t , f ~i1d def cilei:an t . 
gl~ilty .. ·£lS __ charged,,: · .. :: · · · l · · · • · · · • · · · • 

·' '·. 

. _The ... usual· rninl.~1u1i1 .p~nalty- f~r .. cases i'rivol ylng ~ ·ori0-~ 'bot tie of 
illj_cit a;lcoho1ic b:eve.ragf.!s .i-s·:ftf'teer-1- dciys .. · Re ·Hudo·fphi Blille.t~n· 
680, Iterr1 .1 •. fJovv~ev'et·,; in .. the ii1st~int"casc.?. defendapt. has.·a prior: 
record ...... Ii1 1937.,." his l.:i;c(mse :v~as sus-perided by .. t.he locaJ_ .issuing"_ 
autno~i ty. for.· five. dais" D;pOn·:E( finc.U.1~g o:f · :guil -~. to· a charge of· . 

. "selling· af.ter hol1rsu .. ·ad ·T.'i'xe~1. b;y" locaI.-".ord"irianc~., . · Ag°,ain;· .,in 194t1, 
dE'.frn:idant,1 s. licens·e>.was suST) 1~nded for,_·thi~c~e<da.ys' by' the· lo·cat i~3suin.·g 

._a:utno.:r'.i,ty. on ... c·hargies .that· hi"$ ·beer ta.ps· w·En-•e inc'C)~rect~y rhar.zed ... · In·. 
10.46 ,. ·d(::f.Gndant t·s liC\:.HYs(~· was ... s1is'·perided, ·by-· 'the. State .Gornmic-:;siorie"J~ :for 
forty: .da.ys. after. ch~rg.6s a:11e·g'fng --11 sale to. Lrriinot·sn arid fal.::fe ,state~ 
ment ir+ application:"',.· : Th~r·e ·i_s a:· seriou·s que·sti_.on 'as· to :whe{-;her oi., 
not.? tn .vievv· of the r<:)peatec1 violat:lons of .the ,hrw_ and -r.egu1ation$, 
defendant .. is· q.. pr~per ·party: ._to, ·(~njoy·· tY1e ·lic-eT1~:e " .. p·:r;_fvilege.s ~-.. _How~ver~ 51 
I am c.onst.raj_hecf. to; giv:~>" the defendant ·o·rn:~--' fu1}thcr· oppo~..,t~mi ty to. 
demonstrate hi.s fi tnes~J to opc;ratc a licens'od'- bus.ines·s a · Considering 
all.the attendant circumstan6e~, I ·shall suspe~d his· ~icen~o f6r 
forty-five .da.y;30 The :de·f>:::nda.nt ·:would :cro we.ll to. i1J.enc. h1s· way90 

· Anothc:r :violat·ion might· :vvel:l,· ·rcsul:t ·1n· r_evocati6no · · · 
,' ., ' -

Accordir1.gly, · .i.t is·~,~ on .tht,S·· -7th da;/ of 0

}/Icfr··c·hj .::f947 J. 
' • • 1 • • -. • ~ 

·,···· 

OP DER ED Ura t Pl'.enary "Hetail ·consurn,p,t:((fo· '.r..trcens-'e c~-~).·; J·s:s11'e.d by 
· thf2 TovvT1ship_ :Co.mrni ttee ·or tl1e -. Towri'sW.p. oC Pembei,,·:tbn: t-o Ar·~r~ui,,' ·Therrkn, 
for'_. pr0mis.e-s. s/s .So!~ P._e.rnbertbn Ho·aa:,. Peinbert.on·,. N 0 :.·J:~:; -·~e ·an~l ... the · .. 
same 1;3 her:e-by,. sus:p~naed for· a per1od ·o{ fo·rty"""five-'"\45). days,. <~orµ­
mencing at:.2'!.00 aom~. Mar"c-h l?,-.. lG4'7). ·2md:· t~·i•rninati.ng -·~1t" 2·~-00,·a·~rilo 
May 1, 18470 · '· 

·,· .· 

EHWIN Bo HOCK 
Deputy Coinmissioner o 
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4 •. APPELLATE DECISIONS 

Cases Noso 1 and 2o 
FEANK LETTIERE} 

LETTIEHE Vo BEHIINo 

Appellant, 

) 

) 

,) 

) 

) 

ON APPEAL· ,. . I . 

CONCLUSIONS. AND ORDJZR -vs-

BOROUGH COUNCIL OF THE BOROUGH 
OF .BERLIN, 

Respondent o ) 

FranK M. Lar1o, Esq ... _·;' A t.to.rney for Appellant.. . , . 
George Do Rothermel,· Es.q •. )· Attorney for Resl_Jondent o 

I 
. . I 

Appe:J.l:an.t has appealed in Case~ No o 1 from the .action of respon­
d·ent whereb~-- it_ adopted an· ord.inanee ·which lirni.ts the number· .. of .. · 
plenary retail ·consrnnption li.Cerises, and in Case No o. 2· from ··the sub-:­
sequent a.ctj_on of respondent wher.eby it denieC. his application for a 
plenary .retail consumption licenseo.· Both ca_ses vvere con·so.lidated -at 

· :· · "': heari~g. _and·· v1rfll be d_eeided· at the sa.rne ·ti.me. 

:The. premises in gtiestion -~re located at 6~ White_~~t~e Pik~,. 
Borough of Berlin·. Appellant, owner of the prew.ises, operated therein 
as- a ple.nary ·retail con.;;\nnption licer1see. fo1;,· two and one-half years. 
prior ·to· 193J ~- In the latter year, the license for s,a:Ld premises. was 

_ transf_erred to" one. Chew, and subsec~uently. to -Earl Eo Hosenberg.e~J vvho· 
operated. ther_ein a.s a plenary re'tail c.onsumpti~o'n. lice:nse·e until June 
30~ 19460 _Respondent r~fused to renew Rosenberger 1s license f6r the 
pre·sent· fiseal year:· anct, on October< lil, 194B, the denial was affirmed 
upon appea1 o .. See R?sE.mberger • v ~.JJ.g£lin 2 Bull~tin 734, . Item ?.• · 

_ On N-oyember 14 __ ,- 1.946, appellant. f:lleq th~· ap·plicati_on. considered 
herein. At that time the ordinance.then in effect in the Borough per..:. 
mi tted the issuance of six pleriary retail consumption licenses· and 
the exi.sting. number had been reduced to five by tl1e refusal_ .to renew 
the l:icense former·ly _held by Rosenberger"' On November 18, 1946, an 
ord-inan_ce reducing the number of i)lenary ·retail consumption licenses 
to thrdE?,. but· p~r:mi'ttirig renev1al ·of licenses· then outstanding, was 
passed at· first· reading o Said .orcHnance was finally __ a,_dopted .at a 
meeting·held-on December 3, .. 1946. Appellant's applicatibti wai·'uriani­
rnousl'y denied a·t a meeti.ng held. by respondent on December 16, 19L16, 

. r_-, 

al though .n_o reason fo.:r the denial was stated.. It has be·e.n ·repe'atedly 
said that •it is better .practtc'e. to 'state the .reasons· for' denia~l,. but i-"·. 

it seoms .qui t:e apparent -that the ,application for the license vias 
denied in.the light of_the theri existing ordinanceo· 

_ _ _ Tn Socony~ Vacum11 .Oil Co. v o'. 1\;Jt" Hollu l~S5. N .. J "1 .. 112 (Su:rY. Ct. 
1847), Just.ice Perskie, . speah:i11g: .for_ the Court.; in· di~?cussing the 
- ·t)ft . to a writ of_ ,mandamus' 'said:. 

tY-)HH~Moreover j · in my o.p:Lnion·, tl-lere~. can no .longer be any 
question as of the ti~e· when _the status of the appl:icable 
law controls. It is neither the. status of th~ law pre­
vailing at the time of·t~e appl~cation·.for the permit nor 
the status of the law prevailing a.t the .time of the appli~ 
catio;n or ~llowance .of the ru)_e to shqv:_,cause" It: is the 
status bf th~ law prevailing at -the tim&.of-the ·ae~ision by. 
the court that is coi1trolling.~HH~ Otherwise th~ administrative: 

··body, here the_ building ii::is·pec-_tor vvho.se acts are subject to 
appeal .. .to. ·or .·:re·vievj· b~T. this court .:1 would issue. a permit 

· contrary -to the existing- legislation.-)HH~n 
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The· s-arne· ·r-0.le .appli:es··as· to the issuance of "a ·liquor li.cetise·~ 
Fran~lin> -S'tore·s Coo·! v .. :. El~z8:b?t~l_L_Bulletin 61, ltum 1; Ki tchman v o 

.i\/Iount La urel.L Bu.lle:ti-n 7.52, I t'sw 10 o 

'1 

The o~dinarice in effect on Decemb~r 16, l946. eff~6tively.pre­
vent.ed the 'issuance:· of a nevv· license· to_. app:elUint·~ h_oreino.-

I . conc:lude-' that tl~1e 1irni ti.ng ordinance was ad-opted in· goo~l faitho 
It· appears fr.om the. tes timo11y of. Mayor Jaggard 'tt.a-~c, pri,or to"· ,July 1, 
194;~3, ·the members .ot the Borough Council had· d1scus s·ed · 0 ·possible 

·,. redu.ctiort of pl~:;nary- ·.retail .consumption 11censes, but .. pad. tak.en no 
,..: -'act-ion-·at .. that time: be·caU:se ·or thfj ·existence. of the .State -Li.mi tation 
. Act>"· Th·e·· ·ardinail:c:e"'· to ·limit "chi;; number" of· licenses. t.o: 'ti1re.e.- -~vas . 

· introduce'd ·at the firs.f."me2't'ir1:g h~~lcr a'f:te.r the membe.rs .o,f -the. ·Bqro1-1gh 
· Council lear11.ed that the t)ta.te L·imi ts ti.On Act-_ (Po· L •.. 19<1:6,. c •. 147) , 
had beert voided.by the Supreme Courto This· e~id~n6e is ~ufficient to 
~ead to_. the. _concl us.ion:. _t_l!at. thE; po;Licy· to, limit .th_~ nurnbe~ gf licenses· 
had. bc·eh ·adopted pri-0,1-;· to. th~:; filing ·of ai)·pell.c+nt 's · ~1.ppiJca·t'ior~.9- and , 

·that- the'".9rqin~Lnce··,:was il1troduced ·in pu~"su2.nce .of' ~ht> previously.> 
adOpted ·po.li·cy',., . . ... 

. ; . . 

·The qrdinan~e ai..so ap1]ears .to. b~j· reasonableo The. popuiatton::of 
t~~-Borough, according to the '1S40 Federal Census, was 1,7530 _On the 
ba$is of. p~pula:tion ... thGr~.·v.r'ould c.1.ppear to Qe- .no ne~E.:ssity_ ·rar -.six 
plEniary retail. consuiiiuti01i licenses.. The mere fact .. tnat,-prior" to · 
1844:/ 'four· consumption pr~·ernises·. e~isted ·on the.>:~vl}.ite -.Hors~ Pi,lce.;·- . 

- v{hert3_as ·there. ~r:e ·or1J,y· · tv~o q.t· tl~e:. pJ~·es0rit tixne';· >doeS: _·-not ·estc:folish 
.. th?: t .. P\lb.l'~.c ·; ne·ce.ssit:/ .?lnd conveni.enc (; .· r·equi-rA: ·hie -i.s suanc·e· ·o:f a.ri · 
addttibri<;:tl ·licens,e 0: ' ''. . . ' . / . 

.. •\' 

: 'un'd,er tlie 'cifcDln~-tanc.es' th~ act'i6n o'f r.esponde·n t i's'. a:f_firmed·.' 
•• • : • ~ ' • : ' • ;_ 't ' ·~ .. • ' • • • •• ' ' ' • ' , • ' • • ' 

" ' 

·Ac:_c.ord:i_1-igfy·; _ • .it; :fs .. ,:~~ .. on··thi.s"._13th .. day- q:_f. iXar;ph, ... i947, 
... ,.: . •". . . ,. - . 

, --rn~mEHED that the appeals herein be and ths same 
disrriissedo 

'· ·.·.;· 

• • ~· . _i ; " ; 
,. 1 ••• ' ... ·· 

'.i ,:_: ',I· 

ER~V!:tl B.o -'.HOCX . · ·-,_ 
-~~ .. -.- :be.pu ty. '_.Oo:mmis si.on_er :, 

' . . ' . ~ .. 

:' ('· 

" 

' '.·;-: \, 

·\ 

·,. • •• - j ' • ' ~... • 

-~ .. . .) 

' - '!, 

·'' 
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5 •. DISQUALIFICATION - APPLICJ:d'ION TO LIFT.-. GOOD CONDUCT FOR FIVE 
YEAHS LAST PAST - APP1ICATIOI~ ·TO LIFT .GEANTED. OtJ HEHEAEl-NG. 

In th~ Matter of an Application ) 
to Remove Disqualification .. . . 
because· of ·a Ccmviction, Purs.uarit. ) I . 

·to R.,. S.. 3·~3~1--31: 2 o . . . .. CONCLUSIONS 
AND OBDEB ~ 

I 

casE~ No. !:)60. 
-.·- _.: .-} 

·In. a· prior procee.ding deci~~ed ·ori November i, 194;6; . ;r ruled that 
the· petitioner· had be.en convic·ted ·or a crime 1nvolving i4oral turpi­
tude .but, ·bec~~se ~uch c9nvicti6ri.did n6t occur until February 6,_· 
1 134·2; :the petitioner wa.s advise¢!.· to. r"ea'pply af~er Fe.bruary.·,·6, _1947. 
See Bulletin 736; I te:.:m 10.. · - · · · 

I ' ~ ' • 

. : The petitioner pleadec::. ·gutlty to. the cr·im"e of posses·s.ing unr~_g-­
istered distilling equip~ent~ T~i~·~esult~d frbm his: employment, as 
a subordinate laborer, at' a.n unla.w:ful stillo The technical require-. 
men ts of the statute involved her.ein have been met by the petitioner 
and, ordinarily, I would have no hesitancy in granting the requested. 
:relief o · · • · . ,'. • 

I am .disturbed, how(:-;ver, by the nature. of· the crime ·of ·which 
.petitioner has :beeri convicted~· .··Apart from the dif:;qualificatio:q 

<~:ct~ta..ched to the crime,· it is one. which is directly connected with tt.e 
very ind us try ·in "V\ihich ·tho · peti ti·oner now ·de sir-es pei"mis sion to · 
engage .... As far as -~his Department is- coi1cerned,, a conviction resll:l t­
ing from the engag:Lng in bo'otlegging a9ti vi ties presents as serfous 
a barrier against the relief d.esi.r.ed by the. petitioner a~ does a·, 
convicti.on ·of the most reprehensi"ble felony. ·In ·such cases,, it is 
usually requi'.t'ed tha.t an.· a.ppli.,cant wait. a longer .period than the· 
bare five-year· minimum. pr·ovided ·in the law before· becoming entitled 
to relief . 

. ·The underlying reason for· _thj_~: principle is that. a person so 
convicted is p~esumed to possess proclivities peculiarly inimical to 
the public interest in the sound 0nforcewent of the:. liquor traffic o 

· The statute provides that,, b~fore I may lift a disqualification, it 
must appear that· the a·pplicant t ~~- Tfassoc.iation vvith the alcoholic 
beverage industry will not bo c·ontrary to the pu.olic · interest.n ·See 
Ro S~ 33:1-31020 . 

_In the instant matter,,· hovv-ever, ·I am convinced that the peti..,. 
t.ioner. rs connection with ·th(;; illicit still was tn the very minpr · 
capacity of a manual laborer and-that he had no proprietary interest· 
therein.. It further appears that Emch connoction was short,,_lived 
and resulted from the petitioner's dire financial straits at· the 
timeo I feel that the circ"w11stance_s surrounding ·~he petitioner's 

. unlawful activity do not war~ant the pr~sumption aforesai4 which gen­
,erally .follows from.the type of conviction here concerned .. 

Accor~ingly, it i~, on this l~t~·ctay of March, 1947, 

ORPERED that~petitioner 1 s statutory disqualiti~ation because of 
the conviction deseribed herein bo anci_ the same is hereby li_:fted, in" 
accordance with the provisions of Ra So 33~1-31~2~ 

EHWIN B. 'HOCK 
Deputy_Comrnissioner .. 
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6. DISCIPLINARY PROCEEDINGS ,... ILLICIT .LHJUOI( -- LICENSE SUS.PENDED FOR. 
15 DAYS, LESS ~ FBR_PtEAo 

In ti1e Matter of Disciplinary 
Proc~edings ai~in~t: 

..... ... '· 

HAZEL CABLE 
T/a EVEHGREEN BAR & GHIIJL 
250 L!lain Ayenue 

· Walling tori, No, J .•. , . 

·.' ···;~'._c~e1~ ·or. ·:J?lenary Re:t·ail Consump~. '). 
i~:i.on License C-37, issued by the" . 
Mayor and Council _of the BQr.ou_gh . - } 
of Wallingtono . . . 
-·~ ·- .. ~ ~~- - - ~ -·.~ ~ -:·~ -.~·~,~) . 

CONCL UiSIONS . 
AND ORDER 

. Leo J,. Be-rg, Esqo, 'Attorney,· .for "Def.endant'~licens~·e-. . . .. 
Will.lam F ... ' wood, Esq~:,·· appearing .. for ·nepartment ·of. Alcohol~c ... 

· · · · · . · Beverage· Cont1•01., · .. 
'; . \ 

., . 
'; 

. The defendarit ple.aded non yul t t·o··9- cha~.ge· al_~eging thqt, on.· .. 
Decemb.er 31, 1946, sh~ possessed an illicit alcoholic 'beverage~ to·· 
wit, a 4/5 quart bottle of "Thr.ee·Feathers ·Heserve Blended Whist:eyff, 

. which co~tained an alcoholic bever_age not. gE.~nuine as -labeled,_ in· 
vlola ti on of R .. So 33:· l-50·.· · · · · 

_. . .: · . 
.. 

This defendar~~ ha.s no prior. reco.r(L< . The:.· ~sual .. periaity of fif~een 
days, with five day~) remitted fo.:r "the ·:~)lea,· leaving a net penalty of 
ten ~ays, wiil ·be imposed. ·Re' .Galc:iSlias 2. ~ulletirt 750, ._Item 4 o · 

Accordingiy ,. it ts, on· t_hi~ 12th d.ay of ... March, 1947,,· .' 

ORPERED that· Plen_ary Re? tail Consumpti.oi1 Li.cen~rn C-37, issued by 
the Mayor and Council.. of the Borough of Wallington. to Hazel Cable, 

· t/ a Evergreen Bar &' Grill, . 250 ·Main ·Avenue, Wallington, .. N. J 0 .,· be and 
the same is hereby suspenrled for· a period of ten .. (10) dp.ys, .conrmenc­
ing at 3~00 a.m~· March .17, '194:7," and terminating at 3:·00 .a:oirlo 
March 27, 1947. · · ' · · ·' · · · · 

:-. · EHWIN . B' •. <HOCK 
· . .Depvty CQmmis sioner. 
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7" G.AlvIBLING DEVICES.· - ttiviAGIC PHOTO-FINISHH Cli.RD PHOHIBI'TED .ON 
LICENSED PREMISESo 

rJir. James Dolan 
Orange, N. J. 

Mar·ch 13, 19~17 ". 

Reeeipt . is acEnowledged of ·11Magi·c Photo-Finishn cara submitted 
by you for· deter~nination whether you )}la~/- poss.ess and dist.ribute such 
cards.tin your licensed pre~i~es .. 

The card_, 2 4· .. 3·;~ inches in size, lists ori its face' the.· nanie·s and 
numbers of six horses and directs, HFor the winner develop i.t y"our-
self.. Wet ·the enclosed magic paper· with vvater o . Hlib ·it ovt:I' the· 
plain surface of the card ·until· the ·phot.o ..... firiish. is· fu+~Y developed •. '' 
The reverse. Qf tbe. c:0-rd is bla.nk · 11nti.l. rubbed. vvith· the: 11ma.gic· papern 1 

whereupori ·a' photograph· ~J,ecom~s vi_~"tb1e .depicting in the bsickground a 
tote board and in tb.~;. foregr,oi.H~d .. tln"'$8 horses each carrying· a num-

. bered ~addle clotho. Apparen·tly, ·the· nuGber on. thE!. lea.d.ing horse 
i1:'J.di.ca.t"es. the vv-,innei" amon'g tlfo ?ix. hdr:3es .. listed on the. ·fac.e of the . · · 
car: tr~ ·.. . . ·' . . . . . 

. \, .. ··.:.· 

The carct;' ·with its horse r«1cing :.c01~nota t1ons .: c1;1d 'especially. j_{s 
feattir~ of a w~nner_concealed until selections are made, lends 
i tse,J)~ adID:il:.a.b+y. t.9 gamblinr;' .. -by: _ind,uci'ng b$tting on the. winner by 

·. gr\)u'.1)s ·'..:o_f. ·pa t'.¢.dti:~( .to.·"..tvho·m t.ne .. oar6.::~ ms,y ·be furn:ls·hod. ··.-Al though· ·the. 
fade of ·'the. c,a~r"d __ is :ca1~"ef.t~f'to sb1te,· "Fo.r Arnusement ,Onlyn J it taxes 
belief that a·d"L11 ts would fh1cl ·ai1niseiil.0ti.t iiierely in ca using the photo­
graph to appear ... _by applying :t-1·1e · l.lmag.ic pa-:rxer n.9 espec.ially. si·nce'· the 
photograph is ·alvia;/s 'the saril~ except for thr2 numbers on· the three 
horses .. 

!' : •.. 

f3·tate~ .Re;gliia tio_ns No. · 20, Rule; 7, provides:.: 

... ·ri-rJ"(:> ... 1·i··c·~n~iE?'e :·shall e_ngp~-e ·_in. or' _alTow·; _peririi t·· q_r .s.uffE::.r 
any_ poor-selling·,· book.:.:.foa1dng or any play int; for· money at 
faro, roulette,· rouge et noir or any unlawful game or. 
gambling _of any }~j_nd_, or any device or. apparatus designed 
for. any such purp~)Se. -~ .. ~ o. n 

Obviously; 'the. ti:~1agic · Photo-Finis"nH card Js a device designed 
for the purpose of garnbLLng. It is therefore: prohibitc:d on licensed 
premises in New Jc~seyo 

Your t~mely.inquiry·was well·.atlvised since possession of these 
cards on your licensed premises.would constitute cause for suspensiori 
or revocati.o_n of youl' license .. 

Very truly yours, 
EHVJIN Bo EOCi·t .. 

Deputy Commissioner,, 
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Bo APPELLATE DEC~SIONS'· -· PRICE ·v .' EAST HUTHER3:1~0RD o 
.. ·; 

P~HLtP ~RICE,·:. . ,, ... · :··)·· 

) 

PAGE lo.; 

Appe).la.n t_, 

-) ' 

·,ON' APPEAL 
;'.CONCLUSIONS_·· AND .ORDER .. 

BOROUC{H. QOUNCIL ·.OF T.HE BO,ROUGfJ, .. 9. 
OF "EAST -RUTHE~FORD·J · :~ ::· ... 

,,._ . • : •• • ~ • . • ~: • • t. : 

,,· •. '' ·' 

Respc»nctent 
·- - -· - -·~ - - -

. •'.'. 

. ,; ... ,, 

. Jo:S"ep:h >J~ Wei'nberger, Ks·qo, ·A ttorriE3Y. for App.ellant ~. 
Al;bert.·v.: D!Amato,' Esqo·,,. Attorney for Re.spqndento 

~ . . . . . . . ~ . ~ ' ' '· ,· . 

Ap)p.ellaht· _·ap.pe_at s··· from -denial ·'of· .·hi:s · ap·pi:ida ti on :t 6r :? .. . plena_i"i, -. 
.-r.etai.l.:.dtstri'buti.O'n ,.:licet1se ·for· premi9e~ q.t 2,0$ pater son AvE:nu,e;;_::: · .... 
East Rut.11e1'1f.ord-~ ~ · > • • • ; • • s • • • • 

'. 

. ... . · 'App~ll'ant:-fi'le-d·:. lils ~.':PPlfca ti~n .on Octo~ber ·?·, 1946 ~ · No a.ct:l.on 
·. 011- the. a:r;)pliC:·ati:.on '.1\avlng· beeh ·ta.n:en~prior ~to December ·2~, 19l::16-~ . 

·ap:p_!';3Tl'a;nt~.'at .tha;t ·time .·de_live:red· 0··1ett.er· to· re.sponder.rt_;; .-.the· pertJ·n-
ent ·p):fr·f ·of _whic!h"i.s ·as: f'oll9vis .. :· .. ,· .. "· · · .. · , .. ... · · .. · 

1~' ' • 

· . " .trunle~s·s,-'y'C:5u.~· .. de.cide ·thfs. ·rAat'ter; ··at "y.our~ nei~.t .. \~0etibg ... on <th(2: :. ·-. 
1st '.day -_·af::Jan.u.ary: I847,: lr·· shall· 'taKe;· it· Jha:t· .. ~r_ou hgye 

.... -den.ied the. a:ppl;i.c'a'tion for ·the issnance o.f a 'licens·e.·· and . 
. ... · · $hall': prot·e.c't ~ iny. 'inter·es··t.~".·i,n ~1c_co1~danqe with Jaw .. t1··'. •. :·. ·" 

.. ~ . . ' 

On Ja~ua~y _i3, 1047;, appelJ-ant ·.filed· his. ap·pe.~i· he.:i;-e'in\ . On 
January 17', . 1947; the :Horotigh Cle·i~k r.etrirned .to ·appellant th_e checl{ 
whi·ch ·he· hCld · deposi·ted \rdth 'the·· applicatlon. ··.-.'Ji ... l tl10-ugh .it. does. ··nqt 
appe·ar·,, that· any :formal .. action was· ·taken to· deny· the appl'ication:,' the 
case>·w-ill be determined· 011·-its. me·rfts ·as if an-adverse. formal deci- · 
sion had."·beerLr.end.0red.'.a'gainst t,he ·app.licap.:L. Re-· Salsburg 2 ~-i;tlletiri 
_118~ ~;_tern 11 o .. • .. · •• _· ' • .. : · · ,· · · .. • · 

-, · .... 

·For a period of :seyen years prior .to March 18, 19~6~ respo~dent 
municipality 'had an 'Ordinance l=iiid. ting thB number' of· distributio'n 
licezjses to three. :on the ·1a tter date the ordinance. was r'.epe.aled an.d 
on .Apri1.·14; .-1946, ·two·· additional· plenary~· ·:reta~il. distribution_ licen- · 
ses were grantedo·: · On appeal, the" action· of respondent· in· gr_a_nting . 
the two· dist1:..:Lbution licenses was affirmed.. Huetteman. v. East' .·"' ·· 
Ruth 12:cford q.nd Lipton..2.. Huetteman v. ·E;_ast Rutherford and Czechi. . 
Bulletin 724, Item·. 7" _., :: .. ·. · · · 

"-' '.' 

On October 7; 1946, '"when the application vvhich .is the subject of 
this appeal was. file~l, there was no ordinance in effect. in the 
Borough of East Rutherford limiting· the number of plenary r.etail 
dis tributi'on · lic.ense.s o 

On December 16,, :1946., there waFi int.roduced in the Borough Council 
of the· Borough of Ea:st Rutherford an ordinai1ce whereby the ·number of 

·plenary retail distribution licenses·_in·t~~ Borough would.be limited 
to five, which was tpe number th~n outstanding o At that time'· appli­
~ations for iicense~ of this type had been filed by appellant and 
also by .Alfred. Gross·o " .Said ordinance was passed on first reading at 
the meeting held on December 16 ,' J.946.. At some subsequent me-eting o_f 
the Borough council,. app,ellant,. o_r hi·s. brother, appeared and presen­
ted· a petition ·containing the names 'of 30Q pe.rsons who ,objected to 
the ado·ption .of -the· .ordinance becau$_e "we feel that the discharge4 
veterans are entitled to· much more oonsidera ti on than· they ar-e 

.. ' 
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getth1g. They should Jw:ve an opportunity of· engaging· ih this busi-'­
ness without havirig·iestrictions im~osed upon t4em at this ~imoo'~ 
Nevertheless, respondent adopted the ordinance on final reading ·at a 
meeting held on January 20, 1947.·. 

The fact .that th;.~ reduced quota was officially fixed subsec~uent 
to the .. denial' .of. the application cannot avail the appellant 'since . 
the·auesti6n ~eie at i~sue is whether the license should now be 
granted.. · Cf o Socony-Va_cuum. Oil Co~: _v o: Dit!__JiollyJ._ <l2:?5 N-... J·o: 1., · 112 ;; 
Franklin Stor __ es Vo El_izab~!Ih Bulletin 61, Ite1a l'; 1:'~1tchrnan v. Mt. 
Laur5l, Bulletin 752, Item 10; 1_etti~ri v., Berlin 9 Bulletln ?54, 
Item 4o · 

Moreover, the fixing of the quota·at five appears to be reasoh~ 
able under the circurnstances .~of 'this c~1seo The Czech license ·which 
was g~anted in·April 1946-~a~ for pr~misei in th~ t~~lton niil sec-
tion where no ·other ·dis'tr:Lbution. licenses had been: issued o . ·The . 
1_;Lgtog_ 'license" whic.j:i-~was .also. ·granted .in· AiJr'.il 19t±6 .wa-s"· for pi~emise·s 
26'f-·2?·;:) Paterson Ave:t1lW; GOO feet: f:rmn ·apr:~ellant_ 1 s. P.r·e:m.1$8So. Jotrri: .. 
Huetteman now holds a ·plenary retail distribution licen~e for prem­
ises ?.t ~326-226ft Pat.er'. son J~ ven\lf-~·, -~~-4~5 feet., f l':qrp. appellant's ·_prernise_s, 
and Da· 'BlicKstei'ri .:r10w hol'd.s. _a p'lenary retc;~_il _d:~stribut.ion · l,ic.ense for 
prem:Lses . at .115...:.117· ·p~r .. ~~ AVei11.lc:) ,--·Q'jJ.ly . J_,:;,·5 .feet . from appE1llctnt 's. pr.em­
i~~s. EVen if th6 l~rge ntimbdr· o~ ind~stiial .dcirporations located .. · 
in the Boro'ugh be tc:.hen i.nto considei·~tf'on. in aci.dlt:Lon to the ·8, 000 
permanel'.1:t pop~latio11, it wol_?.ld ~1-ppear: . .tha.-t· f:Lve plenary··· ret.ail-, dis-· 
t:ri·bution iic(~nse.s «n•'e ·Emfficien:L,. · Iri any ·ev.ent,9 ·, there ·would :appe~r 
to he no. ~need f9r: ·a:n .·a.dditiorial -1-)lena-ry· r9t~ail disrTibuti~::m: :1i.cense 
in this:·particu1ar. s··ection· of the· B:or-.ough wh.er_e.lni~ee s:irnilar. licen­
ses e~ist in close;~roximii~ .t6·apb~lla~t1~ p~emii6so ·rt ~ay well be 

. t;ha t respondent should not hu.ve i~3 su(:;;:j. any: add,;itio;nc;tl. licen~es in 
Apri-1 1946; · but ther'E; must. be ·a st.oppin-g-.po·;i..i1t and tr1~ ·. me.rribex·s of:; : . 
the Borough Council. ~ppc1r.e.ntly l1c:i..ve. concluded that .that point has 
be'E1r'l r~q.ch_edu I· conclude· thD .. t- this is true-. from.: the 'testimony given 
herein by· Counci1rn·~:r.\ 1:.1CKeown, ·1?lir.nni1gc:;.n and.·· Cla.rJ:;::son;. .Appellant· has 
failed to · Su$tain the burden of· proof in. s11ovylng tb;_t resp.ondent 
a~tea~ i11 a·n·-a-1~bi·+~3.·ry· on ·,-1nr·o~con~b·1~ yll~~r10~ l~l1 l~~nvirlE .r.

1,l"c a·ppli"ca~ . . ~ . ' . ~ u "'.' : .L ..,, \,.J c:. ,,__. .l C-" • • '-' l .... i.l. -.l ..... "· .j_ ..._, ~ -.J ·- Q . ~ 0 . 

t~on, ·anci. the, action of respondent .wil1, the:cefore, be affirmed •. 
• ' ~ ' .. ' ' "I "11 • ~ • - ' 1 , • - - 'l 

ACcordihgly, .it~~, on:tnl~.i4~n QUY of:Marcn, 1947i~ 

"ORDERED· tha·t the action of the respondent be and the same is. 
hereby .affirmed; ··and 'the ·app~o,l<h~re1h be an9. .the ~ame :·is· _her.eby 
dismis s.ed" ·' . . .. .. ·- .· · · ·. 

EHWIN Bo ·.·HOCK .. ,. 
Deplity Corrunissioner .. 

; / ' 

. ~ . . 

-( .... . . 

. . ' 

.. .. 
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'-'. DISCIPLINAHY PROCEEifr~lG$ ~ SAiE .. (Jii1.·J~LGOHOLIC BEVEHAGES !10 MINOES -

P.RENIOUS R.ECORD .~. LICEN.SE. $USPENDIW .FOR .20 DAYS .. . . : : . ' . . " . ~· " ' 

, ·\In ~the Ma.tte1" .-of'··Dis:c:lt)iinary 
Proceeding:s ..... aga,.i-ris.:t'· ::· .· ·' .·'.. · 

·) 

) 

:· ... \ 

S AJVIUE,L ·ct(L SON:: ·-;: · · 
28 New Street· .. ) 

. •·· ~'rw~rK ~' . 'Bi: ;t·;'i . . ·' . ) 
.Holder· of: Pl·~~ai·Y'. ·:Ptet'Etil · Gonsu·nrp-

:: .. tiori · t'i¢.ehsie C.~·34~·; .... j~s s·lie(J. by .. in~ ... ) 
.:·Munlci'bai Boai-:d:. ·or: A.lf5o.hb1ic· 
Beve1~ag$ Control,. of the city of 
NewarL .-

) 

-- ) 

. ·, .- ' 

· coNcL us:rons_ 
AND ORDEH 

Saul c. -Sdiut:z,rrfan;:· ::F3·scy' ... ; "A~tiorney for Defendant . ..:.licensee o 

Anthony 1J1eyer, ·Jr.,. Esq., appeq_ring .for Department of Alcoholic 
B_eve·rage. Go11t~~ol,o .. 

The d~fendant pleaded noi·guilty to ~barges· alleging thit h~ sold 
alcoholic. beverages to minors 2 allowed, permit_ted·· .. and. sufte·r;e~d·:the 
s-erv~.c.e · aiid del·ivery- ·bf'.- ·.~_lcoho·l'ic ·be.veragfis, to· mirlor-.s, an¢L,, allowed, 
permitted· and suf.f"e'red (hem to consume. a.lcoholic bever&.ge·s ·on his 

., · 1io.erised·~:prenii·se/;;·; :Xr.i .~J-iola ti'c)1r«Sf R~: s«~: 33:~ 1:_77 and'. Ruh~· 1: of ·state 
·Regulations N¢a SOa 

,,· 

Tvvo ABC ag.ents :visited th~ licen~ed 'pf·e1hfs~s. dur~·iiig the early 
~~r~ing .ho~r~~-of November 2,. 1946~ .ar~iving·ther~ a~ ~p~roxi~ately 
·T:-00:-" clio m:, , . 'The". premises~. were crovvd~d._ .and the "agent's "vve:re. rGq_ liired to 
stand-· a.t the -bar .. ~A· bart.ende1~ was serving drinks from behind the bar 
and· a man later idebtified- as J~sse. , attired in a white apron, 
was serving alcoholic beverages ta· patrons seated at booths a At 
about l·: 25 a" 211. , .. _ three soldier.s, two of whom we-re eighteen and the 
other nirie;teep ·y:ear .. s. of· age, entered and occupied a bootlL Jesse: 
too~ thei~ qrd~~.f6r thr0e·g1asses of beer and, ~fter obtaining them 
from t.hc bartend·er at the bar.; served the beer to the minors o One of 
the-rµinors handed Jesse a 50-cent pioce. Jesse then gave the coin to 
the bartender vvho;. after ri)1ging up the sale in th(-:; ca.sh register, . 

·handed'five'cents change.to _Jesse, who placed ~t upon the table of· 
the booth where the· ·minors were· seated. 

·Afte.r at lea$t :two of -t~ie minors had consumed a portion of the 
·be~~' the agents id0ntitied themselves to the bartender and Jesse an~ 
·also to thp· defendant 2 _who .had been standing outside the li·censed 
pr.ernises during all of thi~. time o. 

The defendant. does ·not dispute the· service of the beer to the 
minol-·s" He contends,· however, that J.e.sse was not in his employ and 
·had no authority to.,· serve alco!1olic bf_Nerages to any of· his patrons o 

Without detailing u.~l ·or· the evict enc e submi. t ted on. behalf of_ the 
defendant; it is cle~r that Jesse did, during the interval of at 
least twenty-fj_ve minut.es between the tinw of, the agents r arrival and 
th(3' servj~ce to the· ininorsJ, .serve. other patrons with alcoholic bever­
ages a:nd, attired in a white apra,n 3 gave eve:ry outward appearance of 
a·cting ·as .an employee; in the capacity of a vrniter;9 on bohalf of.the­
defe.ndant~ vVhether·· or not Jesse received ·any comp>Jnsation for his 
sel;'vices i.s imma teriEtl on the issue of t°he de.fend ant! s liability for 
his acts at the licensed Dremises o Under the circumstances exhibi.ted 
in this ~case, the defenda~1t must assume complete responsi'bil:ity :fOl". · 
the· Berviqe ·or the' beer· to the· minors by Jesse and for .the consmnp- · 
tion of the beer .by the minors on his licensed ·-premises o .. 

' l . 

) 
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I'" find the defendant guilty as charged., 

The defendant's license was heretofore suspended il1' August 1942 
for a period of ten days on a·siciilar charge. In view thereof, the 
·penalty her~in will be fixed at a period of twenty day~. 

Accordingly, it.is, on this 14th d~y of March, 1947~ 

OHDERED that Plenary Re'tatl Consumption ~L·icense C-;--349, issued 
by th.e il/Iunicipal Board of Alcoholic Beverage Control of the City of 
Newark to Samuel Gilson,· 28 .New Street; Newar~, N., J.,, be and the 
same is hereby suspended for· a period. of twenty. (20) d'ays, commencing 
at 2:00 cLm,: March 19, .1947, and terminating at 2;00.a.,m .. A.pri __ l .8, 
1947. . -

ERWIN 13 .. HOCK 
Deputy Commissibnera. 

10.. STATE LICENSES - NEW APPLICATIONS FILED. 

Edelbrew Brewery, Inc. 
1 BfiShwick Place, also known··as 250 Mess~rol~ St .. · 
Broo1dyn, . N Q Y ... -

Application for Limited Whol-esale License"filecl:·March 12, ·1947 .. 

. Brady Transfer & Storage Co~ 
1535 Patersot1 Plami. Boa.d 
Secauc.us, N-. J. 

·· ·Application for Trans~ortation License fil~d March 20, 19470 

.. _ --~c • ~)r •"x// /g 
{:.- • ..... i,.. i--<. - t ·Fl r. i!i .-'--p ere...-I\ .. 

Deputy CoriTt·~iJ. s sioner ~ 

·.,. 


