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CSTATE OF NEW JERSEY
DEPARTMENT OF ALCOHOLIC BEVERAGE CONTROL
-/ 1060 Broad Street Newark £, N. J.

BULLETIN 75¢ = -~ MaRcH 20, 1l9a7.

1. APPELLATE DECISIONS - PLIKAYTIS v. HARRISON.

WALTER W. PLIKAYTIS )
t/a PETE'S TAVERN, o

vappellant,[“¢7” L

- R D - ON APPEAL - :

—vs—‘.." h ) ; CONCLUSIONS AND ORDER =~

TOWN COUNCIL OF THE TOWN OF ' | o |

HAR RTbON,J» )
Respchaént' )

uldney. lmanol Esq “s. Attorney for - Appelldnt
_ Michael J. Bruder, Esq .5 Attorney for Respondent

Appellqnt appeals from reopondent's disciplinary -action-in’
suspending his-plenary retail consumption license. for 120 days fol—
lowing adgudlcatlon of appellantts guilt of (1) permltting :
consuiiption of alcoholic beverages by ‘intoxicated persons (Regu18—=
tionsg No. 20, Rule .1l) and (£) permitting a disturbance and brawl on
the 1Lconsed premlses (Regulations No.. 20, Rule o) - Upon filing the.
appeal, an order was entered stdylng tne sugpen51on, 1n accordance
with R. S. 83:1-81. : : L : : Co

By agreement of the‘pértles;'the case wee suomltted on the .
stenographic. transcript of the hearing below, which was uupplemente
by testlmony taiten ‘herein, pursuant to Regulatlons No, lb Rule 8.

The testlmony before me establlshes thaf on July lu, 1945,
between 5:30 and 6:30 p.m., six patrons named Breznitsky, leello,
Cllnton, Delaney, Jacques and .Reddington, visited the llccnsed prem-

_ises where they. drank beer and played shuffleboard until : .. '
approximately 11:00 Pelie Durlng that time, various meumbers of thls
group consumed as many. as 15 glasses of beer, some being twelve-ounce
glasses and- some eight-ounce glasses. The group organized three: o
two-man teamg, two teams playlng and the 1dle team w31t1n0 to play
'the w1nn1ng team, . _

At approx1mately 11 00 e m,, a clspute arose among the pl?ycrs,‘
concerning which team was supposed to be then playing. Apparently - .
the Breznitsky-Jacgues team sought to displace one of the playing -
teams. ~Argument, being unavailing, Breznitsky and Jacques tried  to
enlist the support of the bartender -and, upon failing ‘to obtain -

satisfaction, Breznltexy blocked play. on the board by placing his
‘arm across its center. The argument continued and finally .Jacques
and Clinton;, who had’ intervened in the dispute, exchanged blows.
During the confusion, it appears that Jacques was struck by »
Breznitsky. At this point the bartender came from behind the bar
and, summoning the licensee (who had been dozing beside the radio
tuned to a fight. broadcast), both bodlly eaectea Jacques and
BT@ZHltSAy through the front door ,

Prom “the oldewaln, ‘the two ev1ctees, in obscene language reviled
Clinton and Cifello, who stood -behind the licensee and the. bartcnder
at the front door, bent on preventing the return of breznltsny and
Jacques.. Clinton thereupon pushed past the licensee and bartender

~and, on the 51dewalk, engaged Breznltsky and Jacdues. Cifello.also
emerged :to join battle. ¢linton obtained temporary respite ‘and
Cifello retreated to the tavern, but once more went out when
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Breznitcsiky and Jacques resumed thelr attentions to Clinton. The bar-
tender then succeeded 1n separating the combatants, and brought
Clinton back to. the tavern. leello, when last seen in action, was
holding Breznitsky by the collar and punching him in the face.
Shortly thereafter, Breznlueky was found lying in the street, and

was removed to ‘a hospltal in an ambulanece’ when the police arrlved in
response to a call from an unidentified person.

In so far as the charge of serv1ng alcohollc oeverage to intox-
icated persons 1is concerneo, the record is ample for a finding of ‘

gullt. Cifello testified he was "not sober'. Jacques aamitted he
was "drung" and testified. that Delaney was -‘"drunk' and Breznitsky
"pretty loud". - Furthermore, the licensee, in a voluntary: 51gnea

statement, which is a partrof the evidence, admitted that all six of
the patrons in question were intoxicated, notwithstanding which he

or his bartender continued to SETVe drlnlb to them, knowing full well
-such cond uct was in v1olatlon of Stabw R“gulatlons.,

With reSpect to the charge of oerm1tt1ng a dlsturoance or brawl
the licensed premises, certain mattor of” testjmony, prev1ously
summarized, will bear particularization: -

(1) The‘loudness of the .argumerit: Accofding to Delaney,
"Jacques Was Going all. the hollering” and -there was "loud talking -
about the challenge"'. According to Jacques, "I guess I hollered
pretty. loud" "me and George \BreéﬂltSAY) started nollering", George
"was- getting pretty “loud" .and he "heard Gcorge hollerlng !Tne board
‘1s challenged'"- Aceording to DelfncJ ‘he heard "loud language"'

© from Jacques and Breznitsky and -the argument was "louder than ordi--
nary conversation", The licensee admits that Clinton engaged in a-
"loud argument" with Jaccueo and Brez Hltuﬁy. ) ‘

(¢) The lengtn of tb' ar >IN nt Accoruln to leello, flfteon
to twenty minutes; accoruan-to Delanev, three to five. minutes 5 -and
according to defense witnesses Baker an¢ Wax, three to four minutes,
durlng whlcp a "scuffle" oceurred, - - IR o

3

: Was there a "brawl" aad "dlsturbunce"9 A ordwl is %a c¢lamorous
or tumultuous quarrel in a public. placé, to the’disturbance of the
pqu ¢ peace" (Black's Law Dictionary; 1l C.J.S. 767); "d'n01sy

~Quarrel;  loud: angry. COnththH, wrangle, tumult! (Webster's New
International Dictionary). Brawling is "the use of loud and violent
language and opprobrious epithets' (Com. v, Foley, 98 Mass. 497, 49y).
A disturbance is "an interruption.of a state of peace and qulet.,,..
public commotion; synonyiis: brawl, turmoil, uproar, hubbub.....m
(Webster's New International chtlonarv), "acts or conduct 1nclt1ng
to.violence or tending to provoxe or excite’ othiers to break the
Dtace” {11 Cc.J.8; 817) It will be observed that UhyblCal v1olence

.not a necessary 1ugreolenu of.a brawl or disturbance. (See
\ooolund Rod & Gun. Club v. Belleville, Bulletln 569, Item 3.) It may,
nowevkr,3as in this .Case, reasonably be expected to result tuerefrom,
since-words borrow one:another. ahu of't beget blomb. The evidence
indicates: that a dloturbgnCe or orawl oc ourfeo on the llceusea prom-
leo. : e

- - . . . - e

Appcllant taxeu the pOSltloq tﬂat Sunder. tlL 01rcumstance., he-
did not "gllow, permit or suffer". the qlsturbanﬂe or brawl since he-
and his bartenoer did all that was reasonably required to cope with-
the brawl and disturbance when it occurred, by taking prompt action
- to eject. the aggressors from the premises. However, tis: licensee!s
argument :implicitly contends that the brawl consisted of the exchange
of blows.  This is:not-so, as indicated by the definitions above. In
fact, the "brawl" had. been going on for at least three minutes, and
perhaos as long as. twenty, before: any actlon was taken.  Furthermore,
licensgee! s argumonu ove rloous ‘his own- contrlbutlon to the Sltuathﬂ,
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viz., the continuing service of drinks to lntoxicated persons wnereby
the fuel for the flames was provided. In such a situation, proupt-
ness in quelling the brawl is no defense to a charge that it was
allowed pgrmltted anu suffelod ' :

Surely, Whﬁft 1ntox¢cated pers on"are allowed to continue thelr
drlnnlng, or even remain-on the licensed premises, the licensee can
rcasonably foresee that such persons may cause a brawl or disturb-
ance Since a person is held to intend the reasonably foreseeable
consvouenceb of his’'acts, licensees cannot dLbClalH responsibility
for bravls and .disturbances ¢reated by -intoxicated patrono when their
intoxication:results from or is enhanced by their consumption of
alcoholic:beverages:on the Licensed premises where the ulsturoance
occyrs...This. pr¢n01vle of responsibility has.often been enunciated
by. this: D@pa timent in brawl cases, - starting in 1935.  See Caso V.
Belleville, Lullotln ‘101, Itein 8 ("lt is a salutary exercise of the
QlSClpllndFy power :to. lmprvsq licensces that they are rgs»onglblﬁ"
for -keeping. the peace in their taverns at all times"); I luﬁﬁc Vo
Qrange, -Bulletin &56, Ttem & (licensee. gnew of "bad olood” oetween
two patrOHQ who. enpagea in fracas, toovtne with three. oth@rs),

. Davalos v. Camden, Bulletin: 257, .Item 8 (licensee hwad previous
trouble with two patrons 1ﬂVOlVOG in brawl but permitted them to fre-
quent premises); ‘ReiYamos, ;nc,; Bulletin 455, Item 8 (1ntoxlcat >d
patron :lnvolved in three minor scuffles permitted to remain on prem-
ises untll serlousd1ngur“ OCLurrbd) Te b/leQZ1C, Bulletin 579, -
1It@m g - klntox1cated patron 1onlvca,1n argument and subseguent
“assault on-another patron -- "A licensee must assume- - full responsi-.
bility where his e@piqyees.fd;l to take apprODrlato action to prevent
the occurrence of a brawl or disturbarce upon the Licensed bremlses")
(italics added); Re Johnson, Bulletin 603, Item 9 (two drunken
patrons in argument-and fight, no-attempt by bartender to avoid the
altercation even though procedud by araumrnt) Cf. Woodland Rod &
Gun.Club v. Belleville, supra- (finding of :guilt on brawl charge
Pevbrbeu;—- sudden . dssaulu by one’ patron on. anotlher- —'"nobhln in
the .record lﬂdlCutlﬂ” that anyone on the licensed prem¢gcs on this
occasion was.drunk or-had been drinking to-.excess™); Zi cherman Ve
‘Newaric, Dnlletln 613, Item 5 {(finding of guilton brawl charg

reversed -- sudden acsault by onz patron upon another. :“Tnure.is
nothlng in the rncorg.o,,to show that.....the licensee had any
knowledge, of bad blood 15L1ng between -the two girls...:.Nor does

the ev1danob in, the. caQL indicate that the licensee: or. her &geﬂtu
Dartlcjnatea in.any of the events leading up to the fatal blow")
Re Logﬁ_o2 Bulletin 655, Item 6 (charge of pcrmlttlnu brawl dismisse d——
'no disturbance: prior. to«Jlght ‘between two patrons -- .the evidence
- ffails to 1nvolva the; license¢ or her employees with: the disturbance,
brawl or rcuu¢t1n° fa tallty"), Ke Club Washington, Int., Bulletin 683,
. Item 9 (charge of peérmitting brawl dismisseq —-- "I fail to find in
the TLCOPd any circumstances winich would attribute any responsibility
for the incident to the defendant or any of its employees") (italics
added); Engel v. Belleville, Bulletin 694, ITtem 5 (finding of guilt
on brawl charge reversed ---"The record fails to demonstrate any
reoDOnSLbllltV for the- fdeqS by the llwrnJeLc,..,,Although a fight
did occur......there is nothing in the testimony to show that the
licensee had any ro ason to anticipate the trouble which occurred...")
\(1*&1105 aaded) ' . S

'

Tt is contended, on behalf of pﬂ@llunt that‘testimony with
reference to the fracas outside the llC(nSLd premises should not have
been received. This contention is without merlt since such testi-
mony, on the part of the vdrlous witnesses, was merely a recital of
events which were part of one continuous incident comme encing inside
the tavern and ending outdoors. As, such, 1t is admissible as part of
the res gestae.  In-any event, the evidence of the occurrences inside
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the tavern 1is more thmn sufflclmnt to. supyoru tno 11nd;a$ 01 gullt
on the second charge.- :

In view of the foregoing, Doﬁllant is gullty of berv1ce of

- alcoholic beverages to 1ntoy1cat0d persons  and allowing, permlttlng

and suffering a alsturbance or brawl to occur on.the llcensea preénm=
1ogg,_as chargea, : BN : Coe

=Asvto penalty:j The licensee's record.is clear heretofore, and

-the suspension -of 120 days is -admittedly substantial. However, it

is mucih less severe tihan revocatton, a penalty which might well .~
nave been deemed warranted under the circumstances. . In cases. .
1nvolv1ng similar violations, ¢ 1n01es or 1n comblnation, ponuitle

“of 60 days (Re Johnson, kupr“)w 90 days (B & .¥ Corporation v. Long

Branch, Bulletin 495, Jtem 7), 110 days (Re.Mone son,‘Bﬂl%etln 657,
Ttem, ;7, anc 146. qays (Re Deéalller Bulletin 604, Tten 6)»were
imposed or approved. That revocation may be iniloqtﬂd where "the
licensee contributed to the disturbance, see Re Johngon, supra,.zif
Consequently, whnile the suspension impos ed is severe, it is not S0
excessive as to reoulre 1t9 mitigation because Lb is unxeabonabl

et s
H (S Led

blnce tnere dre not-a suffi 01Qnt numbor of q&ys ieft in thv
current llCenSlﬂg year ending June 30, le4? for ‘the 1£0 uay°' sus—-
pension to be served; appellant'!s present llcense will be suspended
“.1" the balance of its term and an order will be made to-assure that
1y 1947-48 license granted to appellant or anyone else for the '

- . premises in cuestion- v1ll stend ouspenond umtll the fuil lNO days‘

have elapsed,‘ . - : ‘ z_Ahi.\._ S
Accordln lV,'lt 15, on tklo lOth aQy of March 1)¢7

ORDERED tnat the appeal herein De a¢bmlssed aud thne actlon of ‘
the reoponaent b and the saime lu hereby. df“lrmea, and it 1s furtﬂﬂr

ORDEnFD tﬂat tne 1gO day bquon51on by reppondent of dppellant's
plcnary retail consumptiorn license C-70, for ‘premises 751 Harrison™
Avenue, Harrlson, ‘lssued by the . Town: Coun61l of the Town of Harrison,

which suspension was held in abéydnce pending disposition of tno

instant appeal, is hereby restored- and. the license now held by o
appellant be: suspendeg for the balance of. itg term,’ to commence at °
2:00 &l March 10 ld47, anu lE lS further - ST -

OnDEhbD that if anj license be issuéd to apoellanb or; to any

Coaa

- other person for the premises in question for the 1947- 48" fiscal
. year,. SUCﬂ llcense shall be under, uusocnuion untll @3 OO A m..July’l?
1547, A L : v .

ERWIN B. HOCK = . -
Deputy Commlso;oner. 7
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GROVE, lNC,, t/a AVGELh'b GROVE,

APPFLIATE DEFISIONS - SCHUSTER v. UNLION -AND MATT‘ANGELE'S GROVE, ING -

WILLIAM SCHUSTWR ;'} R )
o ',Appéliahty‘ S o
Cevse T ) .~ CONCLUSIONS

TOWNSHIP COMUITTEE OF THF4 I

RERURT . -AND. ORDEE .
TOWNEAIP OF UNION, and MATT ANGELE'S ) ' SR

Responaents,

Harrlson B Johnson, Esq. Att01ncy for Appellant
Gustave G° newn, Jr., Esq,, Attorney for. Iesponaent o
' .. Township - Committee.. e
Artnur W Herrlgel Esq,, Attorney for Responaent, Matt Angele's
... Grove, .Inc., t/a Angele s Grove.

N Thls is ‘an appeal from the grantlnv by responaent Unlon Townshlp,
" a plenary retail cons umption. license to Iesoondent, Matt Angele S
urove, Inc., t/a Angele s urove. : . » CLr

Tne reasons advanced for'" tne reverswl of the actlon of responuent
Townshlp Commlttee are : : :

1t There is no need for adaltlon al niaces for the consumptlon
o of alcohollc beverages 1n Union Townsnip,_ -

<o ihere is no need for any adaltlonal such places in the
sectlon of the Townehlp where tn1< llcense is applled for.

o1

Aaoltlonal places for the consumption of alconollc bever-
-ages are not in accordance with publie aollcy as indicated
by the State Legislature.

4, Drinking places in large numbers tend toward. unsound
economical situations among those in ‘the business, which
in turn promotes v1olatlons of law. ‘

The 1lcensed premlses consist of a "p“CHlC grove” of approxi-
mately six- acres, containing one or more buildings Apparently the
bulldlng nousing the bar is at least 300 feet Fron any public highway
and 1ts entrance would appear to be away from either of the two high- =
ways from which the "grove!" may be entered. From 1945 to June 80,
ludz, zespondent, Matt Anbele?s Grove, Inc. (sometimes hereafter
called "Angele!s"), purely a family business corporation, and its

. predecessor, Matthew Angele, operated a "picnic grove! at the same -

~emises and held a plenary retall consumption license in connection.
aerewlth. Some time in 1841 Matthew died and his two sons entered
the armed forces of the United States, leaving only his widow.and
daughter to operate the business. Belng unable to continue the oper-
ation without the  help of the male members of the family, and on the

_advice of one of the members of the Iesponuent Township Committee,

the local issuing authority, they did not seek renewal of the cor-
porationis license for the 1946 4% licensing period. In 1946 the two
sons came home to find that the "numerical limitation law" had appar-
ently been passed by the State Legislature and possibly prevented the
resumption of the family business. Before the corporation actually
filed 1ts application, however, the law had been declared null and
vold. Re petition of Kornbluh and Temel, 134 N.J.L. 5&3. Thereafter,
respondent Matt Angele's Grove, Inc., t/" Angele's Ggrove, filed its
appllcatlon for the plenary retail consumption license, the grenting
of which is the- subJect matttr of this appeal.
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In theé' year 1)41 or 134¢, and prior to. the explratlon oP
Angele's then existing llccnse,<uppellant Schiuster had received his:
plendxy retail consumption licensec and started business. At that

lme dppellant no doubt was of the opinion that his license would
f111l & public need and serve a publlc conve snience. Since the sur-
render of Angelels former license, no new plnﬂarJ retail consumption
-.censes have.beén granted for premises in the section of the Town-
ship here involved. The instant grant restores the 51tuatlon as it
was when appellant Schuster first securea ulu.llcenqe,.;‘

Appellant, who apparently 1s the onLy oogector wao the only
‘witness to testify in support of his contention.’ Tue local issuing
authority voted unanimously to issue . the license after -a full hearing.
Appellant's testimony, .while disclosing many tavernq in the v1c1n1ty,
also disclosed that;mosf~of.thefother businesses are located on main
traveled thoroughfares and .that none of the other licensed premises
offer the M"picnic ground™. fa0111tlcq offered by respondent. "Angele™,
Even disregarding testinony adduced by respondent "Angele"' the
evidence offered by appellant is far from sufficient to show that
respondent abusea 11,u lecretlon 1n granting tue llcense 1n questlon,‘

‘ Thu ‘so- callea statb uumerlc l ;lﬂltdtlon law_ 1av1nb been "
declared null and voic by the Supreme Court, I cannot say that there
now exists any bind.expression of State polva by the Legislature: as
to the number of licenses to be issued. = The mere fact that. appellant”
may suffer the loss of some of his busiﬂcS“ is not a. ufflc;ent
reason for reversing the action of respondent Township Committee.
‘The Great Atlasntic and Pac1flc Tea Company v. Conover, Bulletin 153,
Item 1%, affirmed Conover V. Bur bt et ul,, 118 N. J L. 480,
Bulletln aOl Item 4. ~

I unall afflrm the dctlon of reqponuont 1ownsh1p Loﬁﬁittée of
"~ the Townshlp of Unlana.. , , : o

Accorqlngly, Lt lS, ‘on thls l cth - day df'ﬂaﬁéh§>1947,

. ORDFRED that bh“ @ppedl herein. be -and ’ tnc same;islhereby_

dlsx Lssed Do S
'ERWIW B. HOCK

D*Outv Commlsgloner ‘
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DISCIPLINARY PROCEEDINGS ILLICIT LIQUOR - PREVIOUS RECORD —
'LICENSE SUSPENDED FOR 45 DAYS, S S e

In the Matter of LlSC‘OllnaLV ) I
Proceedings against .- : : ' o

ARTHAUR TEERRIEN - o o L
S/8 8o. Pemberton Ekd. : -~ CONCLUSIONS
Demberton’ M. Jo " , AND‘ ORD ]:‘R

N’

Holéer of Plendry HGEdlL Coasump~'
tion License C-9, issued by thne
Towns:iip Committee of the Town-

—

- ship of Peumberton.

ﬂ:gulltv as: Cﬁarge

AN

-Arthur Thérrien, Defendant- licensee, Pro Se. L
- Bdward Fo'Ambrose Egio; aopeur ng for Departmernt of AlCOuOllC

Ry Sg oloO

Beverage Controlo

-Defendant pleaded not gulity to a'ca@rse aljeglngthauku,noss assed
LHJCLL alcoholic: oevor ge¢ at nis llcenscu prﬁmlsfs, 1n v1ulabjon oF

Tn@.ov¢qnu0ﬂ ai's close Lhat on DeCﬂmber ul 1o 40, ar anC%ng“—

tor of the State Department of Alcoholic Bcverﬂge Control seizéed a

4/5 quart bottle lao@lco "Carstairs 1788 Blended WhlsmeJ” when his

Tleld btest indicated that' the“ccmfontq therein wére not genuine as
lapeled.. Subsequent anulvs g of the- comt“nts of said uotciw by the
DepquMQnL cnemlqs Su gtantLaL c tte 11ndlnfs OL the fie 1L tpgt :

Tne dbfgnu nt admlts tnﬂt the bottle wason. nis. premisvs and'

Goes noL ‘Gispute the fesult of- the  themical’ una3381o; Simply ¢ twtlng

that neither le nor his only cinploy ec added gnything to the bottle. .

cand that he had no xnowledge that the s contents of*sald bottle was

illicit. inv lacK.ofup rqonLI participation -in the illegal act, or
nnowledge thureof is no defense. bwdar Resbaurant & Cafe Co. V. .
Hock' (N. J« I8! Ct~\' Bulle%in 7 ;o Tten &, T must find defendant

\

. Thw usual m¢n¢ﬂum penalt& for ‘Gases anOlVlﬂ« oﬁv,bot lc of
11licit alcomolic beverages is-fifteen ddys. = Re Tudolph,. Bulletin -
680, Item l.. However, in “the ingtant c*s@, defendant has a prior
record, . In. lJo(, nis llbenﬁb Was suspmnuna By the local Jissuing
autnorlty for five. days upOP-a flnulng of gullt to a charge of

‘"selling after hours" as fixed by local” oLulnanceo‘ Again, in 1‘44;

defendant's- license ' was suspended for. tnre “day's. by the local lssuing

'aULDOleJ on .charges that hid beer & pv were incorrectly marxed.. In

lodo, defsndant's licersé was;nqubndea by ‘the Stdte 00m1u9510n0“'?orf

forty. days after chargés c1¢@gLng Mgale to minors" and falsge stat
ment in application. :There is & serious question as to whether or

not, in view of the repecated violatlons of .the law and I&’UL&LLOHU,
defendant 1s a proper party to enjoy- the ]LCpnse privileges. = fHowever,
I am constrained . .to: give: the defendant one urthkr Jppor LHnTLV to.
demonstrate his fitnas to operate a licensed bus 1ncso, COﬂ%lQPTTH
all the attendant circumstances, I ‘shall suspend his license for
forty-five days. The def ﬂéént'woulO‘uo well to monc th Wdyu,

‘Anothfr v1old01on m1§ht well rﬂﬂult 1n TOVOCuLlOﬂa:

Accord”nrlf 1t 105 on thl 7tn Qdy of arch ldﬂ7

Yy
'

R OHQERED Lhat Plﬂnarj Lvtdll Consumptlon LLCuU“C C,L,riééuéd by

the Township Committee of the. Townsiiip of Pcmburton to Artuur Therrim,

for. premises. s/s So, Pemberton Road, Pemberton; N.' J, and the
same- 13 hereby suspended for a period -of forty-five: (45) qus _com~
mencing at’z:00 a.m. Mareh 17,. l 47 and tcfmlﬂ&tln at &oOO 210,
May 1, 1347 L e : R
o ERWIN B, HOCK |
Deputy Comm1551on@r
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APPELLATE DECISIONS - LETTIERE v. BERLIN.

R

Cases Nos. 1 and 2.
FREANL LETTIERE,

'_Appellant,

)
) | _
Yy - - ON APPEAI
—vs- ) CONCLUSIONS f D ORDEE
BOROUGH COUNCIL OF THE BOROUGH‘
OF BERLIN, )
)

Respondent.

Frank M. Lario, Esa,, A*torne for Appellenf ,
George D. Rothermel, Fsq., Attorney for Peqoondent

Appellant has anpealed in Case/ho, 1 from the action of respon—
dent wn@reby it adopted an ordinance which limits the number of . .. .
plenary retail consumption llcenbc%, and in Case No. 2 from the sSub-—
sequent action of respondenc whereby it denied his application for a

" plenary .retail COHSHmpblOH license.  Both cases were consolldatea at

A hearini and’ wnll be aeolaed at the same LJme.

Tne premlses in questlon are LOLatpd at 6v Whlt” Horse PlKV,.
Borough of Berlin. Appellant owner of the premises, operated therein
as-a plenary retail cons sumption licensee for two and one-half years.
prior to 1839. In the latter year, the licénse for said premises was

~transferred to one. Chew, and subsequently to-Earl E, hOSenberger, who

operated therein as a plenary retail consumption licensee until June

50, 1946. Responaent refused to renew Rose nonrcﬁl’s license for the

present fiscal year and, on October 14, 1946 tae denial was affirmed
upon appeal , See ROSGnoergor Y, Berlin, Bulleth 734, Item 7.

: On November 14 lﬁAG anpellanb ¢1led Lhe aolecaulon Lons:dered
herein. At that tlme thn ordinance then in effeéct in the Borough per-
mitted the issuance of six plenary retail consumption licenses and
the existing number had been reduced to five by tie refusal to renew ’

‘the license formerly held by Rosnhbbrgnr On November 18, 1948, an

ordinance reducing the nuuber of plenary retdll cousumptlon licenses
to three, but perltElng renewal of licenses then outstanding, was -
passed at first reading. Said ordinance was flnally adopted at a
meeting held ‘on December 5, 1946. Appellant's applicatior was unani-
mously denied at a meeting held. uy respondent on December 16, 1946,
although no reason for the denial was stated. It has been reoeatealy
said tnat it is better prdotlce to state the reasons for denial, but . «.
it seem$ quite apparent that the apnllcau*on for the LlceHSD was o
denlea 1q the light of the then existing ordinance. :

In Socony-Vacuum 0il Co. v ,jt Holly, 155 Ned.L. 112 gSup Ct.

'¢v47), Justice Perskie, . Sdenldg for the Court, in dis cus%lnb the

et to a writ of mandamus, saild:

**%Moroover,'ln my oplnlon, there. can no lonrer be any
question as of the time when the status of the ~applicable

law controls. It is nblthbf tne status of the law pre-
vailing at the time of the application for the pbrmit'nor'

the status of the law prdelllng at the time of the appli-
cation or allowance .of the rule to show cause. It is the
status of the law prevailing at -the time. of -the decision by _
“the court that is controlling.¥*** Otherwise the administrative
body, here the building inspector whose acts are subject to
appeal to or review by thlb court, would 1g%ue a permit
‘contrary to the ex1gt1ng lEgloluthﬂ Gl
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The same Tulé appllOS as to the issuance of a quuo license,
Franglin Stores Co.! v, Elizabeth, Bulletin 81, Itwm 1

Mount Laurel, puLl tin 75%, lLOm 10.

" reduction

Kitchman Ve

ﬂber 16, iJ46 lfcctlwcly pre—
to appcllant ﬂereLn.

The ordlnancc in effect on Je
vented tﬂu 1spuupcg of a new llCOﬂSn

I concJude thut thu llMIELHg ordlnancw was adopted 1n éOOu faith.

‘It‘appedrs from the testimony of Mayor Jaggard that, prior to July 1,

1846, the_mumbert of the Borough Couhcil Had discussed g @035101@

plenary retail consumption TLCensos but. had taken no

f*acuion at”
ACt.

introduced at the first meeting
‘Council learned that the State Limitation Act \P, L.

Tne orolnwﬂce to

had been voided by the
lead to the conclus¢oa
had been adoptpd prior

that the ordinance; W¢S
’aqoptvd policy

NN
: .

- The oralndHCp'éiso

the. Borough, according

basis of population thmrc would zppear to. be no neCLSblt

O

plenavy retail CQHuUM'C on licenses.

1vd4,; four COﬂsumpthH

. whe rmao ‘there are only
Jthat ‘public: necescltx
"aQUlthﬂdl 1lcenbe,

 ‘Under the Circumstamces,

'.Aécofdiﬁglj‘

‘ORDERED that tne appeals
dismibsego__ P

that tlmm becalse of the

and convenience

;t Lu, ou t 13 é

existence. of the. 'tnte L]m1t&t10n
the number'of llCensLs to threce was
ald after

lTJﬂlu ,
the members of the Borough
1340 , C.. 147):
evidénce is gUPfchep* to
that. the policy to limit the number of licenses
to. the JﬂLlﬂg of appella at's applica ftion, and
1ntroducud 1n pursu nce . of” uhe‘prev¢ou@lV'

Supreme Court. This

appears to be reasonable. The population of

to the 1940 Federal Census, was 1,753. On the
‘for six

The mere fact. tnuu,prlor‘boj‘
premises exvated on- uf~fwhltc Horse Pike,-
two ‘at the, prOSUnf ulmb, ‘does -not ”StaOlluﬂ_
reguLMe tie -issuance of an -
L J T

reSpomdént is affi

thé.aCﬁidn df

1 day of lD/l "‘7 LT

herein be and the same are héfeby

ERWIN B. - aoc;'.;fifrm'
Deputy Comm1381oner.
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DISQUALIFICATION - PULfCATIOﬂ TO LLPT' GOOD CONDUCT FOR FIVE :

- YEARS LAQm PAST - APPLICATION iO LIFL UPANQED ON hLﬂEArTNG
Tn thé Mabtter of an ADpllCdthn C )

to Reuove Disqualification
bG“aUS@ of a Conv1ct¢on, Pursua nt ) \

to R. 5%:1-31. ~ CONCLUSIONS

) ~ AND ORDER

i )}

S

In a prlov proceeding de01ﬁea on rovemjer l 19/6 I ruled tnat
tne netltloner had been convicted of = crime involv1ng moral Turpi-
tude but, because such cunv1ct10n dla not occur until Februury 6,
194%, tﬂe potltlonQP was advised to reuoois a;ter February: B, 1J47

.uee Bulletln 736, Item 10

B

‘The petltwoner pleaded EUthy'bO the ecrime of Dosse551nv unreg-

1stered distilling equipment. This resulted from his employment, as

a subordinate laborer, at an unlawful still.. The technical require-.
ments of the statute involved herein have been met bv the petitioner
and, ordlnarlly, I would have 1o hesitancy 1n granting the requested

reilef S ‘ : ' _ .

I am disturbed, however, by the nature of “the crime of which
petltloner hag becn convicted, - Apart from the disgualification
utacned to the crime, it is one which is directly connected with the
Vcry Lnaustry in which -the- p@titlonﬂr now desires permlsolon to
engage. - As far as this Department is LOHCQDIFQ, a conviction result-
1ng from the engaging in oootleg ing activ Lule° presents as serious
a barrier against the relief degired by the pet titioner as does a.
conviction of the most reprehensible felony. In such cases, it Is
usually required that an. uppllcant wait & longer pcrlod than the
bare five- year mLDLmum pP0V1ded in the law béfore becoming entitled
to relle '

Tnc underlylnq reason for: thlu principle is that a person so
convicted is pfesuncd to possess proclivities peculiarly inimical to
the public interest in the sound enforcement of the liqguor traffic.

- The statute prov1aes that, before I mey 1ift a disqualification, it

must appear that the appllcant"'”dssopiation with the alcoholic
beverage industry w1ll not be contrary to the public interest.” - See
Ro So XZ‘S:»L 510(10 ' :

In the instant matter, however, I am convinced that the peti-
tioner's connection with the illicit still was in the very winpr
capacity of a manual laborer and that he had no proprietary interest -
therein. It further appears that such connection was short-lived
and resulted from the petitioner's dire financial straits at the
time. I feel that the circumstances surrounding the petitioner's

- unlawful activity do not warrant the presumption aforesaild which gen-

erally follows from. the type of conviction here concerned.
Accordingiy;'it is, on this 1kth‘déy of iarch, 1947,
ORDERED that petitioner'!s statutory disqualification because of

the conviction described herein be and the same is hereby lifted, in’
accordance with the provisions of K. S. d8:1-31.%.

: ' BRWIN B. HOCK
o Deputy Commissioner.



BULLE$IN_754'- | o © PAGE 11.

6. DISCIPLINARY PROCFEDIVGS - ILLICIT Ll@UOt - LICENGE J;PENDFD FOR
15 DAYS, LESS -5 “@R PLEA, :

In tu matter of D1001pL¢pary

Procecaings agalnst
HAZEL CABLE o s o
T/a BVERGREEN BAR & GRILL CONCLUSIONS
250 ilain Avenue ‘

AND ORDER

“der of Plenary Betal~ Consump—,'
:ion License C-37, issued by the .
Mayor and Council of" tho BOPOUgh o
oi Walling ton - _

)

)

)

'WDJlington, We e, = ’:.)
)

)

Leo J Berg, Esq,, Attorney for- Uefcpuaat lLPensee. S, o
Wllllam F, Woou, Eso., agp aring. for’ Deourtment of AlCOﬂOlLPA
. ' ;f bevoreva Control S

The defendanu pleadgd non- vult to a charge dlleglng thau, on.
December 31, 1948, she possessed an illicit alcoholic beverage, to
wit, a 4/5 cuart bottLe of "Three Feathers Reserve Blended Whlshby"
Whlcn contalned an alcoholic bevprage not genuln@ as- 1abeled s 1in-
v:olatlon of R. S SS¢ 1- o0+

Th¢s defendant hds no pr¢or ‘recordy The usual genal ty of flfteen
days, with five days’ remlttea for the p]ea, leav1n5 a net penalty of
ten’ days, w1]l be meosed ‘Re’ quasuu Bul euln 750, Item 4.

Accoralngly, 1t 15, on- th1° lztn da 2 of March, 1&47

ORDhRFD that Plen@ry R@toll Consumption License C- =37, issued by
the Mayor and Council. of the Borough of Wallington to Hazel Cable,
t/a Evergreen Bar & Grill, 250 Main Avenue, Wallington, N, J., be and
the.saue is hereby suspendea for-a period of ten. (lO) days, .commenc-
ing at $:00 a.m. March 17 1047 and Lefmln tlng at 00 a. i,

March 27, 1947 . S .

- ERWIN B. HOCK
Deputy Comm1cs1oncr.
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GLAMBLING DEVICES - "MAGIC PHOTO-FINISH! CARD PROHIBITED ON
LICENSED PREMISES. T - ST |
L March 1%, 1947
Mr. James Dolan ERREI
Orange, N. J.

Dear ir. Dolaﬂf‘;
Renelpt is acxnowledgmd of "Mﬂglc Photo~-Findish' card submitted

by you for- determination whether you may possess and distribute such
carcs on your 1loensed premniges. - R ‘ .

inches

\.\.)l—'

The card, 2 x. &3

size, lists or its face the names and
numbers of si A horses and S

e

di 5 Y'l*or the WanQT develop it your-
self. Wet the é¢nclosed mag \per w1tu water. -Rub it over the
plain surface of the card until- uﬂb.p- to- ilHiShALS fully developed."
The reverse of the card LS.Dlalﬁ until rubbed with the: "magic papert®,
whereupori a Dhotogfapn becomes visible depicting in the background a
tote board and in the. Forogronnd three horses each carrying a num-

in
rect
ic pa
ti

‘bered saddle cloth.. Apparently, the nuaber on . the leading horse

~vgrOUUS'Of patr

1ndlcatos tha w1nner‘among the six hor es listed on the face of the .
card b N o : S

The card;'Wifh.its horse racing connotations:and. ,80601ally 1ts
feature of a winner concealed until selections are made, lends
itself admlrably to bdmblwnf by .inducing betting on thc winner by
s to. w&om the. cards may be furnished. Although tne
face -of ‘the card lu-Cdr ful %o stQUB‘ "For Amusement,Onlyv, it taxes
belief that adults would find dmusement mercly in causing the photo-
graph to appear. by applylp“ the "magic paper", especially since: the
Fnotograp is always the same except for the numbers on the three
horses., , . - S o o ST

State Re°u1at¢ons ﬂo. ”O' Bﬁle 7; :¥O§ dess

"ho llcenseo snﬁll eng aoe in or allow' bevait”qr suffer .
any pool- selWJu bLO&—ﬂ ucing or any Old&Lﬂ for money at-
faro, roulette,- roug@ et noir or any unlawfui'game or
gambling of any kind, or any device OW.apparatu designed
for any bUCﬂ purpose.,u,.",

‘Obviously;'%he “Magic“lhotb—Finish“ card is a device designed
for the purpose of gambling. It is thérefore prohibited on licensed
premises in New Jersey. ' : : -

Your timely inquiry was well ‘advised since pObseSSlon of these
carda on your licensed premises. would onbt¢tutf cause for susnen51on
or rpvocathn of your licensec.

Very truly yours,
CERWIN B, BOCK
Deputy Commissioner,
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. 8. APPFLLAlL DECISIONS - PBILF v, EAST RUTHERFoRDL*f“

[

PHTLTP PRICE, S
Appellant, )y IR
T DT S A CLon . ON APPEAL . .
b Ca ) “CONCLUSIONS AND ORDER
BOROUGH. BOUNCIL . OF THE BOBOUGH B | R |
o Ob pAST RUThEPFORD s ‘Sf:.
: Respondent }‘fil'

.Josepn Je Welnberger, Esoa, Attorney for. Appetlant o
Albert V. D Amato, Esc., Attorney Por Responnentoh'_e“

Appellant appeals from denlal of hlS appllcatlon for e plenary:}lz
retail distribution. llcen e for premlses at 208 Patprson Avenue, o
Fast Rutherford e : : ‘ _

. Appellant flled hls ﬂpplicatlon on Octobet 7 1946, No actLon.‘
-‘;on tne apollcatlon ‘having been te&en prior to Decemoer 28, 1946, _
~'apoellant ‘at . that time delivered a letter to resoondent, the pertJn— ‘
.ent part of Nhloh 1s ag follows L ’

'»="Unless you decide this matter at your next’ meetlng on tbsf'
1st day of:January 1947, T Sﬂull take 1t that.you have
denied the application for the issuance of a license:and
shall protect my 1nterests 1n dccordance Wlth law 20 -

On Janualy 1o, %47 appellant xlled his eppedl hereln, On
- January 17, 1947, the Borouen Clerk returned to appellant the check
which he hau depes1ted with the application. - Although it does not
appear,that any formal. actlon was taken to deny  the appllcathI the
case will be determined on-its merits as if an-adverse formal deci-
sion had. been rendered &galn°t tne appllcant Re balsburg Bulletin
11.8; Item ll _ ‘ -

bor a perlod of seven years leor to MdLCh ]8 1946, reopondent
munlclpallty ‘had an'ordinance limiting the number of distribution
licenses to three. On the latter date the ordinance was repealed and
on Aprit.-14, 1946, two additional- plen vy retail. dlstrlbutlon licen~--
ses were granted. Oh appeal, the action of respondent in grentlng
the two distribution licenses was affirmed. Huetteman v. Rast
Rutherford and Llpton, Huetteman v. Fast Rutherford and Czech,
Bulletln 754 Item Ter ‘ ) : ' B

On October 7, 1946 ‘when the application Which_is the subject of
this appeal was flled there was no ordinance in effect. in the
Boroughn of East Rutherford llmltlng the number of plenary retenl
dlot;lbdthﬂ llcenses°

On December 16, loéo, there was introduced in the Borough Council
of the Borough of East Rutherford an ordinance whereby the number of
‘plenary retail distribution licenses’ in the Borough would. be limited
to five, which was the number then outstanolnb. At that time, dppll—
cations for licenses of this type had been filed by appellant and
also by Alfred. @Gross. . Said ordinance was passed on first reading at
the meeting held on Decembe1 10, 19468. At some subsequent meeting of
the Borough Council,  appellant, or his brother, appeared and presen-
ted a petition contalnnnb the names of 200 persons who .objected to
the adoption .of the ordinance because "we feel that the discharged
veterans are entitled to much more consideration than they are
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getting. They should have an opportunity of eﬂgaglnﬁ in this ouol~‘
ness without navapg restrictions meostd upon them at this time.

Nevertheless, respondent adopted the oruln“nce on final reaalnﬂ'bt a
m@etlng held on January 20, 1947. ‘

The fact‘that the reduced quota was officially fixed subsecquent
to the denial of the application cannot avail the appellant since
the-question nere at issue is whether the license should now be .
granted. - Cf. Socony-Vacuum 0il Cos v. #t, Holly, 135 N. J. L. 1125
Franklin Stores v. Ellizabeth, Bulletin 61, Ttem 1} Zitchman v. Mt.
Laur§li Bulletin 75%, Itnw 10 Lettieri v° Berlln, 5ulloLJn 754
Ttem 4.

Moreover, the i‘;lﬂg of the quot1 at five appears to be reason=
able under the circumstances-of this case.,  The Czech license which
was granted in April 1946 was for prcmLaeu in the Carlton Hill sec-
tlon where no -other distribution. licenses had been .issued. -The :
L_pton license: whicil - was ulso granted in April 1946 was for premises

<0'1-269 Pcte:son Avenue, 600 feet frowm appellant's premises.. John. .
huettcm 11 riow holds a hlﬂ« ALY Te 11 Glstribution license for prem-—
ises at £26-226% Paterson pvenuv, 245 feet frouw appellant!s - premises,
and D.: dllcksteln now molds a LbH&Iy rebaWL uL“brluutlon license for
premises at 115-117 Parx Aquu onlj 1=5 feet from appellant's.prem—
ises. Fven if the large numo<r of ¢n<ustr1aL corporations located. ‘
in the Borough be taken into considerztion in addition to the 8, OOO
permanent oopulaulon, it would appear that five plenary retail. q1s—‘
tribution licenses uzo Upplb¢eﬂt In uny event, there would appear
to be no need for:an additional plvﬂ“”y rotall dlstrioution dicense
in this" pdrtlcu]ar.gactlon of the Borough wilere three similar licen-
ses exist in CiO““'pfoxlmiuy to dp)bk;uﬂtls premises. It may well be
“that rpspondent SLOUJu not have issued any . audlulonal ticenses in
April 1943, but there must be a stopping-point and the members of
the Borougn COUHC¢"'dpDuf9nLl’ ave concluded that that point has.
been reached. I conclude that this is true from. the t@sthony given
herein by COUHCllMLH idecKeown, “lanqagun and- Clarkson, : Qpel;antfhas
failed to sustain the buraen of proof in sihowing ti?t respondent -
acted in an,aibltrary or unreasonable manner 1in denying his dpplicae
tion, and the:action_of respondent will, therefore, be dfflrmed

 Accordingly, it 13, on this ;14th'davi'fAMarch i947

_ORDERED that the actlon of tle respondonb be and tne same is. .
horeoy aiflrﬂea, and the appe al hLTelﬂ be and ‘the same:is hereby
dis mlSSbQu o o - U R S .

B iN B, :HOCKﬁf‘
Deputy Commissioner.
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. DIS PLIWA Y DROCFLDIWG § QAT”?@”?AL' HOLIC BEVERAGE S TO MIN s -
PRWVIOU RECORD = LlCFN U””LHDLD FOR oO DAYb

gtIﬂ tne Mattor of Dl tlplluary ’f.f')
Proceeqlngs agalmqt L '

tEGILuom*
:,Sttee*f

' CONCLUSIONS
AND ORDER

-

~ Holder of- Plenary Retall Coqsump—.
citionLicense C-349; -issued-by .thé.

S Munieinal Board: ‘oft Aleoholic .
Beverage Control of the Clty of
Newary

Lo
A

l;.;_-..~___~__,_).. .

Saul C.-Scnutzm n, BS, Attorney for Def endant -licensee,
Anthony ileyer, Jr., Eso., appearing for Department of Alconollc
’ Bcverage Control

The de Fendant pleaaea not gullty to charﬁo ‘allerlno tnat he s ld,
alconolic beverages to minors, ullOfed, permltted and suffered th
service -and dellve'y of--alcoholic heverages to mihors, and. allowed
permlttcd and suffered them to consume . alconolwc beverages on hls
licensed premises, in v1oldt10n ‘of R. S' B&: 1~ 77 and-Rule 1" of ‘State
’RbﬂUlQLTOAb No. “0 .

Two ABC a@ent0 v151ted the llCGDS@Q premlseg aur ing tl@ éafly
morning nours of Novemoer 2y 1946 arriving there at approximately
1:100. ol ‘The premises were LPOWdeQ and the ‘agents were required to
stand at the bar.. A bartender was serving drinks from behind the bar
and a man later ldentitfied as Jesse. ' , attired in a white aproun,
was s rv1ng alcoholic beverages to patrons seated at booths. At
about 1:85 a.m., three soldiers, two of whom were eighteen and the
other nineteen years. of. age, entered and occupied a booth. Jesse
took their order for three glassvs of beer and, after obtalning them
from the bartepqzr at the bar, served the beer to the minors. One of
the minors handed Jesse a 50- cent picce. Jesse then gave the coin to
the b“rtender who, . after rlnglﬂg Up the sale in the cash register,
1anded five cents. change to Jes who placed it uoon tHe table of -
the booth where the minors were spateu.

- After at least ‘two Qf'the minors had consumed a portion of the
"beer, the agents identified themselves to the bartender and Jesse and
“also to the defendant, who had been stanalng outside the licensed
premls S dUTlH? all of tals time.

. The defendamt.does'not dispute the service of the beer to the
minors. He contendu,‘hovaer, that Jesse was not in his employ and
had no authority to. serve alcoholic beverages to any of his patrons.

. Without uetalllng dll of the ¢vidence submitted on behalf of the

,aefunu ant, it is clear that Jesse did, during the interval of at

least bwwnty ~-five mlnutes between the time of  the agentst arrivel and
the service to the minors, serve other patrons with alcohelic bever-
ages and, attired in a white apron, gave every outward appearance of
acting ‘as.an employee, in the capaclty of a walter, on behalf of. the
de:endant Whether  or not Jesse received any compensation for his
services is immaterial on thé issue of the defendanL s liablility for
his acts at the licensed premises. Under the circumstances exhibited
in this case, the defendant must assume complete TGQQonolDlll ty for - -
the service of the beer to the minors by Jesse and for the consuip-
tion of the beer by the minors on his lﬂccnsed premises.

S
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I find the defendant guilty as charged.

The defendant'!s license was herstofore suopeaded in August 1942
for a period of ten days on a similar charge. In view thereof, the
penalty herein will be Ilhed at a period of twenty days. ‘

Accordingly, it is, on this 14th day of March, 1947,

ORDERED that Plenary Retail Consumption License C-3489, ilssued
by the iunicipal Board of Alcoholic Beverage Control of the City of
Newary to Samuel Gilson, &8 New Street, Newari, N, J., be and the
same 1is hereby suspended for a period. of twenty ( 20) days, commencing
at 2:00 a.m, March 19, 1347, and termlnatwpg at 2:00. a. M. Apr¢l 8,
1947. ' ,

FRWIN B, HOCK o
Deputy Commissioner. . . : ,

10.  STATE LICENS S - me APPLICATIONS FILED.

Ede lbrew BreNery, Inc. :
1 Bushwick Place, also known'as a5O lMiesserole St;
Brooxlyn, N. Y.’ g '
ADpllcatlon for lelfed Vhole°3' License filed March 12, 1947.

-Brauy Transfer & Storage Co;
1535 Paterson Plans Road
~Secaucus, N. J.
Apol¢catlon for Tran ShOItELlOﬂ Lluenve filed March 20, 1947,

loAtetaq B o
Deputy Commlssioner.

&g@{aw

New Je eey S o



