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1. APPELLATE DECISIONS - SOUTH END TAVERN INC V. SOUTH BELMAR

'SOUTH END TAVERN CING., ).
t/a SOUTH END TAVERN )
; Appellant, | ON- APPEAL
| ) CONCLUSIONS
V. | ) - AND ORDER
MAYOR AND COUNCIL OF THE ‘
BOROUGH OF SOUTH BDLMAR )

. Respondent " ) \ .
*Peter B. Bass, ‘Esq., Attorney for Appellanﬁ
_Donald J. Cunningham, Esq., Attorney for Respondent

BY THE DIRECTOR~ |
. The Hearer has filed the following Report herein-,"'

Hearer's Report

= ThlS is an appeal from the unanimous action of the

-members of respondent Council whereby on January 7, 1965, the
appellant's Plenary Retail Consumption License No. C-2, for
premises 1604 F Street, South Belmar, was suspended for forty-
five days effective January 20, 1965, after a hearing as a
result of which the appellant was found ?uilty of the following
charge._

~sﬁ "That on November 22nd, 1964, which day was a
ypgSunday, you did decant wine from a tax paild container
. on-the licensed premises to a receptacle therefore,
L you,did fall to affix thereon a label identifying the
o, contents as being from their original source, and you .
:)'Jf33 *:did permit the said contents to be removed from the
©.+ . "7 licensed premises; all-being in violation of Rule
-, number 1 of State Regulation number 25, and also in
.« - Vviolation of prohlbltions against such a sale.on
»g@ounday.".].,;-.‘., R :

RS Upon tha flling of the appeal an order was entered byjﬁiT
the Dlrector on- January 13, 1965, staylnﬂ respondent's order of R
uspension’ untll fuuther order hereln. .o.‘33 1-31. . :

_ The auueal ‘was heard de novo. pursuant to Rule 6 of
State Pegulation No. 15. The stenographic transcript of the
hearing held before respondent was submitted into evidence by
‘reupondent in accordance with llule 8 of State Regulation No. 15,L'
<. and was” supplemented at the hearing herein hv tectimony of
'wk[witne ses called by dppellant . :

Rule l of State Repu]atlon No 25 pbov&des:.;-ff'f'lwm
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he holder of any retail license authorizing

the sale of alcoholic beverages for consumption
on the licensed premises may transfer wine from any
tax paid barrel, cask, keg or other container on the
licensed premisesto a decanter, bottle or similar
receptacle and serve such wine therefrom solely for

. consumption on the licensed premises; provided, . ,
- however, that each such decanter, bottle or similar ©
‘receptacle shall have affixed thereto at all times a
gummed label clearly identifying the original barrel
cask, keg or other container from which the contents

; thereof were drawn; and provided, further, that the
contents of such decanter, bottle or _similar receptacle
‘shall not be removed from the licensed premises under
any circumstances whatscever.™ (emphasis added)

It appears from the testimony of Officer Michael J.
Looney, of South Belmar Police Department, that on Sunday,
- November 22, 1964, at approximately 9:10 p.m., he was driving
the police car north on F Street when he recognized Ignatius oo
Smith. (herelnafter Smith) cross the street and énter appellantfis
licensed premises; that he parked the car at the curb and, -after
"ten or fifteen minutes", he observed Smith come out of the -
appellant's tavern carrying a brown paper bag; that he stopped
Smith and, as a result of conversation with him, Smith removed
from the paper bag a carton containing a red 1iguid which
appeared to be and smelled like wine; that at his (Looney's)
request, Smith got into the patrol car and he (Looney) drove it
to police headquarters from where he called Louis Lerman (an-
officer of the appellant corporation) and "informed him that there
was a. violation." Officer Looney further testified that he ‘took
- the container and the contents.thereof, which he had obtained from -
- Smith, to the State Division of Alcoholic Beverage Control in '
Newark for chemical analysis. The report of the Division chemist
(marked.as an exhibit herein) disclosed that the contents in the-
‘carton was wine containing 17.9 per cent. of alcohol and Rroof -
of 35.8. At the hearing herein Looney's testimony was substantlally
»51m11ar to that previously given before the respondent

“ Smith testifled that Louis Lerman was tending bar when

he’ (Smith) entered the premises on November 22, 1964; that,

-after having a few drinks of wine, he asked him (Lerman) for ,

a bottle of wine, but Lerman sald, "No, I can't give you a bottle -
of wine, I can give you a container;" that Lerman put some wine' :;(:

in a container, gave it to him (Smith), and then he left the - "
‘premises; that, as he started across the street, Officer Looney. o

- stopped him, tooa the carton and then both proceeded to police
~(headquarters. _ , E

L On cross examination, in response’ to a question as to o
whether he was carrying anything when he entered the appellant's -
"licensed premises, Smith testified, "Not that I know of. I .
- don't know. I'm all mixed up;" that, when he left the premises, -
-~ he "was carrying that brown paper bag;" that he signed a state-~ .

* ment . for. Officer Looney but, because "I had no glasses - The ;

Q;Officer read it out to me." Lo

E . An affidavit signed and sworn to by Smith dated .
ﬁJanuary 4, 1965, stated, among other things, that he carried

- Mg brown paper bag containing a white cardboard container® when
 he entered the tavern. The said document was marked as an:
i.exhibit in evidence.



‘EﬂLLETiN 1H2R ‘ - PAGE 3.

Smith testified that he accompanied Lerman'C‘son to;a
the office of the appellantis attorney where the affidavit was. ;-
prepared and smgned , , 4 o

: Despite the, assertlon in the affidavit that he carried
a brown paper bag contalning a white container when he entered -
‘appellantts tavern, his testimony never varied that Lerman sold
him the carton of wine which was found in his possession when, he
left the appellant's premisesq : :

Two patrons ‘testified that they were in appellant'
- premises at the time in question and observed Smith enter the .-
- place carrying a brown paper bag and, after service by Lerman .
of the two glasses of wine, Smith left with the brown paper bag. :
- Although not absolutely certain, because they were watching -
television, they testified that they did not see Lerman pour wine
-into a contalner for Smith.

~ Louls Lerman test1f1ed at the appeal hearlng that ,
although his wife was tending bar on the night in question, "I
was helping her. 1In case she wanted somethlng from the back or :
'somethlng would help her." _

: - He further testified. that Smith purchased "a glass of
beer and a glass of wine" but that he did not ‘obtain a contalner
of wine. Lerman stated that Officer Looney called on the '
telephone and said, "I got you good. I got you for a violation.
I am going to take good care of you" and then he (Lerman) said
“Thank you" and hung up the recelver° : :

e Lerman further stated that, a few months previously,
when he appeared before respondent to answer a ‘¢charge of sale of
‘aleoholic’ beverages to a minor, he and a member of the respondent
Council engaged in verbal outbursts which he (Lerman) contends '
~influenced the severe penalty 1mposed in the matter now., under
'con31derat10n._ ,

OSNRRE A careful examination of the testimony presented :

p;herein indicates that Smith obtained a carton of wine at appellant'ce

“licensed premises to be consumed off the licensed premises.. Smith' .

stestified specifically that, when he - asked Lerman for a bottle

o of wine, he told him that. he could not have a bottle but could

- have some wine in & container; that he then purchased the o

:“¢ontainer of wine and left the licensed premises. - It is apropos .

at this point to mention that both patrons and Smith testified :
that Lerman served Smith but Lerman stated he did not tend bar o
n the nlght In questlon.ﬁ N . S

', '“f7f It 13 the function of an edmlnistrative agency to :
reigh the evidence, to determine the credibility of witnesses,ﬂfwg
0" draw.inferences and conclusions from: the evidence, @nd to -
resclve ‘conflicts. therein. ' Cf. Hornauer v. Div. of- Alcoholic‘iv‘
Beverage Control 40 N Jo. Super. 501 iApp DlV. 195@7

. L8 I belleve the testvmony of Smith glven at the hearing

before«the respondent that he obtained the cardboard containerff@
of wine’ from Lerman on November. 22, 1964. 1 also believe Officer’
Looney!'s: ‘testimony. in which he devcribed the inc¢idents which- '
: transpired on the night-in question. I am not: 1mpressed with the
P teotlmony‘of appellant'v‘w1tnesses, espe01ally the testimony of‘ht

: ﬂflfqm Sdtl‘flcd flom the bellevable eV1denLe and find
s a; fact that the appellant Vlolatcd Rule ] oi utate Regulation
fquo» 2), a5 alleged : g :
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During the testimony of Lerman, and also in memorandum -
jfi]ed by appellantt!s att01ney, the forty-five days suspension of
appellant!s license was questioned. Thus comment thereon
appears to ‘be in- order. :

It appears that appellant's license, when held by
.Louis Lerman, was suspended by the respondent for a period of
"ten days effective October 7, 1957, for sale of alcoholic
.- beverages to minors. Furthermore, appellant's license was o
-~ suspended by respondent for a period of fifteen days effective -
~January 28, 1963, for sale of alcoholic beveragés during R
prohibited hours, in violation of local ordinance. Again,
~ effective October 5, 1964, appellant's license was suspended by
.. respondent for a period of thirty days for sale of alcoholic j~,
-.beverages to ‘minors, . 5 : . '

. Slnce in- effect ‘the violation alleged and established
“was tantamount for penalty purposes to a violation of State '
‘Regulation No: 38, viz., sale for off-premises consumption in"

~ _original container on Sunday (cf. Re_ Adams, Bulletin 1516, Item 4,

" -Re DiPeri, Bulletin 1569, Item 6é), the previous record of"

. suspension for local hours violation and the suspension for sale

“+ - to minors within the past five years considered,  the penalty is

" .not out of line with the minimum imposed by the Director in

"+ similar cases. Cf. Re De Vries, Bulletin 1555, Item 9; Re
- Lafayette Bar, Inc., Bulletin 1603, Item 7. .

L The suspens1on imposed in a local d1301plinary
L proceeding rests, in the first instance, within the sound

- ‘discretion of the local issuing authority. The power of the

- Director to reduce a suspension on appeal is confined to those
.. cases where the suspension is manifestly unreasonable.

- ; In view of the instant violation and the poor past
record of appellant, the suspension imposed, although severe,
does not afford a basis for reversal or even modification n
'this appeal. :

p.' ‘I have fully considered the points raised by both
V»appellant's attorney and respondent's attorney in the memoranda
i;filed herein. S S

,;t‘ e Under the circumstances appearing hereln, based on the
;ﬁ*pertinent evidence presented, I recommend that appellant be

-adjudged guilty of the.charge preferred and that the action of
k;"the respondent be affirmed.'; -

o TIT It is further recommended that -an order be entered
Q@fixing the effective dates for the suSpen31on imposed by

Conclu51ons and Order

U ' Pursuant to Rule 14 of State Regulation No. 15, the
‘tattorney for the. appellant filed exceptions to the Hearerls Report _
~,and written argument in substantiation ‘thereof.

N L The allegation that the testimony of Officer Looney is
ireplete with iriconsistencies is not borne out by the officer's

iitestimony at the respective hearings before the respondent or at
~»the hearing herein. . .The said pertinent testimony was accurately o
s‘and fully covered by the Hearex in the report submitted. .
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-

- In so far‘as. the penalty imposed by reSpondent is

eluctant to modify a penalty unless.such penalty is unconscion=: -
able. In view of the past record. of appellant ‘and “the violation-
committea herein, the penalty ‘does -not ‘appear .to be excessive or .-
unreasonable.s Further,. any plea: for. mitigation should -be’made,
if at all, to respondent, which may grant relief in the event that .
_ ‘the memberq thereof determine that such action is advisable. Cf. .
" Re Bischoff, Bulletin 53, Item 5, Russo-;*iLincoln Park fBulletin;
:¢1177, Item 7.«d; - ' T : P -

4.;:' Having carefully considered all of: the :eévidence adduced

;*herein, the ‘memoranda filed: 4y the. respective attorneys,. the .-
:;exceptions f1led- by ‘appellant. and the "argument. with reference . 7;{m
.‘thereto, I-concur in the findings and conclusions of the Hearer
jand adOpt his recommendations,~‘<r i SRS

_ccordingly, it is, on. this llth day of May, 1965,

SRR ST ORDERED ‘that the action of reSpondent be and the same ;Q
z{is hereby affirmed and. the appeal herein be- and the same is L
_5;hereby dismissed'-and it is further : - -

e L ORDERED that Plenary Retail Consumption License C 2 L
,,issued by the Mayor and Council of the Borough of South Belmar to,‘_
" :South End-Tavern, Inec.; .t/a South End Tavern, for premises. 1604 -
TStreet South ‘Belmar, be and the same is. hereby suspended for
the', balance of its term; viz.; until midnight,:June 30, 1965, -
commencing’ at 2 OO a.m, Tuesday, May 18 1965, and it is further

L ORDERED that any renewal 1icense that may be granted A;E
s “be: and" the same: is- hereby suspended until 2 00 a, m.-Friday,¢;
e July 2 }1965 L L2308 B =

JOSEPH P LORDI
DIRECT@R :
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.- APPELLATE DECIQIONS - JERSEY CITY TAVERN OWNERS ASuOCIATIONd
' .‘and DI GERONIMO Ve JERSEY CITY AND SILVESTRI '

- JERSEY - CITY TAVERN OWNERS | a3 ‘)7
'ASSOCIATION, and PHILIP "

<

DI GERONIMO, = |
";Appellants, ) ON APPEAL -
s R - ° " CONCLUSIONS -
v. ) LND ORDER
- MUNICIPAL BOARD OF ALCOHOLIC ~ )
- BEVERAGE CONTROL OF THE CITY
OF JERSEY CITY, and VINCENT )
SILVESTRI, t/a PHIL'S TAVERN, oy

ReSpondents._ ] _ .
James F. ‘McGovern, Jr., Esq.; Attorney for Appellants. »
Meyer Pesin, Esq., by Joseph S. E, Verga, Esq., Attorney for
- . Respondent Municipal Board etec.
Anthony P Peduto, Esq., Attorney for Respondent Vlncent Silvestri

' BY THE DIRECTOR*»
The Hearer has filed the follow1ng Report herein.~

Hearer's Report - ' _[' o - ‘«(

, R Vlncent Silvestri (a respondent hereln) had hereto—

o fore made application for a place-to-place transfer of his-
plenary retail consumption license C-205 issued for the 1963- 64
‘licensing period, from premfies 68 Jordan Avenue to premises

"~ 526 Mercer Street Jersey City, and grounded his said application

- upon the: allegatlon that a hardship existed. He relied upon the

- "hardship clause" in an ordinance known as No. K»1112 adopted

f‘October 5, 1937, as last amended June 1, 1954 :

, - Sectlon 4 of the said ordinance prcv1des, inter alia,
-_that no consumptlon license may be transferred to .other pr premises
within 750 feet of premises similarly licensed except that the

- Board may, in.its discretion, transfer a license to other

- ‘premises within five hundred feet of the licensed premises to be
- vacated, if the. licensee shall be compelled to vacate "for any

“reason" that in the opinion of the Board was not caused by action

;on the part of the licensee. :

.ﬁf‘ o In support of his argument that hie was a - "hardship"’
tftsituatlon, he testified that his neighborhood had changed since
- he acquired his license and other elements presented themselves
" which necessitated his seeking such transfer because "I m not LE
‘making a go of it ‘not making money " Lo o s

,"~ S By unanimous action of the 1ocal issulng authority, o
~  his applicatlon for transfer was denied and, upon appeal to this
. Division, the Director, by. order dated Februaxy Ly 1964, afflrmed

- the action of the local Board. Silvestri v. Jersey City,
© Bulletin 1554, Item 2. -In his conclusions the Director. stated :
. that "Under the circumstances appearing herein, I am satisfied: thai
. the 'hardship clause' aforementioned is not. available for the
- purposes of the appellant“ citing in that.connection Bosco- et al
v, Jersey City and Smith, Bulletin 1353,,Item 1, aff'd 66 . J
: _quper..léﬁ (App. DlV ) S
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oo Thereafter, and during the" licen51ng period 1964-65,
said respondent Silvestri again applied for a transfer of his

- plenary ‘retail cons sumption license C-205, issued by ‘the respondent
Municipal Board of Alcoholic .Beverage Control of the City of
Jersey City (hereinafter Board) from and for the 'same premises

and again relied upon circumstances which he alleged supported
action based on the "hardship clause", as set forth in Section 4

: of the ordinance hereinabove cited. ~

: ‘ , The Board, apparently constituted the same as it was oo
when it acted upon the prior application, approved this application,a
and this appeal is taken from the said action. -

. : ‘In its petition of appeal from the said approval,
, appellants allege that the action of the Board was-. erroneous ‘
- for the following reasons: . ‘

L (1) The proposed location is amply accommodated and |
’;does not require any additional liquor outlets to serve the needs
g-of the re51dents, :

v _ (2) There. is no public need. or necessity for the said
: c'transfer, KR

L (3) The . transfer is violative of the limitlng ordinance
of tho City of Jersey City; and

, - (4) The Board acted arbitrarily, unreaoonably, upon
mistake oﬁ law and fact, and abused its discretion in said action,

Y I Vlncent Silvestri admits the jurisdictional facts
of the petition but denies generally the substantive allegations.

.The Board in its answer states that it acted
';diligently and, upon consideration, determined that it had a
right to grant the said transfer. It further asserfs that. its
decision was based "on the fact that the application for
“transfer was not caused by any actlon on the part of the"
respondent qilvestri

R ‘The' appeal ‘was heard de nove pursuant to Rule 6 of
State Regulation No. 15, with full opportunity for counsel to
- present testimony under oath and cross-examine witnesses.
"Lethe, Inco Ve North Bergen, Bulletin 1537, Item 2.,\‘
L | |
: At the plenary de novo- hearing before me, appellants
~asserted that they were denied a proper hearing upon objections -
.filed to the- application for transfer although this was not .-
'specifically set forth in the petition of appeal. In support
of this contention, appellant Philip DiGeronimo testified that -
"he filed a written .objection against the appllcatlon, and on’
 November 24, 1964 (the date set for the hearing on the said ™
appllcatlons he arrived at the hearing offices at 9:45 a.m, .
He was kept outside the partition barrier in the outer office: S
and was- informed by Raymond Means (the enforcement officer for : .
the Board) that his attorney. (James McGovern) had not yet. arrived.v .
It further appears that there was a long list of applications: for '
;;conoideration by the Board on this morning. At 10: 15 a.m.s he "
. noted that 8ilvestrl left the hearing room, and He was then in— '
formed.that this matter had been acted upon, without his presence
' and Without beinc given an opportunity to participatc therein.~¢_“
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_ Raymond H. Means testified that the: hearlngs started

at 10 00 a.m. and he did not recall seeing DiGeronimo .in the

outer ofifice. However, he did admit that Mr. lMeGovern (counsel
for the appellants) arrived at around 10:15 a.m. and was advised .
by Méans to express the obJectlons to. the transfer in a letter ',
to the Board. IR _ e A '

FN Neans admltted that such letter was recelved and was
con51dered by the Board: whlch had reserved decision on this :
applicatlon at that time. Means further admitted that although
. it was his specific responsibility to investigate facts connected -
with applications and to make investigations, no such 1nvestigat10n
- was made nor,. indeed, was there any stenographic transcript of - .
the hearing made before the Board. Finally Means admitted that,
-in contested matters, in the interest of saving time of others who ;
.. appeared before the Board, these matters are usually heard after '
Z»_the uncontested matters are completed. : : .

S Ruje lO of State Regulatlon No.,é sets forth that no
%a,hearing need be held if.no objections shall be lodged.(but this

- in nowlse relieves. the issuing authority from the duty of making

a thorouoh investigation on its own initiative), or if the

© issuing authority, on its own motion, after the requisite statutory
- -investigation, shall have determined not to grant the transfer

- applied for. . However, in this case, since objections were lodged

~ .+ yith the Board and the Board granted the application for transfer, .

-1t was obliged to conduct a hearing herein. As the court stated iq\

.;S,Handlon Ve Bellev1lle, 4 N.J. 99, at p. 105' : '

e : "The requlrement of a 'hearlng' has reference to
. the .tradition of judicial proceedings in which evidence
is recelved and weighed by the trier of the facts and
the isste determined uninfluenced by ‘extraneous con-
-siderations. which might not be exceptionable in other
;:fields involving purely executive action. The 'hearing'
- “is-'the hearing of evidence and argument.'! Morgan v..
—p_Unlt°d otates, 298 U.S. 468 56 S.Ct. 906 LI

Dav1s, in Admln. Law, sec. 67, at p. 239, stated'”

Lo "The Supreme Court once declared ' A hearlng 1n‘
. - ’its wvery.essense demands that he who is entitled to it
- 'shall have'the right to support his allegatlons by .
.+ argument ‘however brief, and, if need be, by proof, ' (:
"'~ however . informal.!" ‘Londoner. ‘'v. Denver, 210 U.S. 373;
~,386 28 S Ct 708, 714, 52 L.Ed. 1103 (1908) L

et To glve a: hearlng ‘would’ cause llttle delay, slirht
‘expens no ‘substantial injustice to the public. interest, and at

" the. same tlme ‘would : protect against the kind of arbltrary OfllClal
gactlon that promotes dlstrust of government o
L ,,f I conclude from my evaluatlon of the testimony hereln -
'tnat aupellants were not afforded a.hearing within the- contemplatlon
of-our rules... Hovever, since this is an atpeal de novo and =
‘appelLants have. ‘now-been given the full opportunily to.be heard-
‘hereon, .I. would recommend that this matter not be remanded f01
further: consldelatlon by the Board but be adJudlcated on its

'rrmerlts.tu ER
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‘ ollvsstrl based hls application for a transfer upon
hardship circumstances which he alleges bring him within the
exception provided for in Section 4 of the aforementioned “local
ordinance. In support thereof, he testified that he sold his
property wherein his present premlses are located to his brother-
in-law for $2,000, and his brother-in-law now seeks possession

of the said property. He further testified that this property has
a present retail market value of $16,000; that the $2,000 was not a
direct cash payment but resulted from loans over a period of -
time which were made to him by his brother—in-law, Philip Digeno‘

Sllvestri purchased the property at the proposed new
location for a total of $42,000, and made a cash payment of $22,000
thereon. He ascribed as his reason for transferring his present

- property to his brother-in-law, that he expected that his brother« ‘
in-law would give him financial help from time to time as he -

" needed it. At the hearing before me, he was not able to produce
any evidence of the alleged loans to him which formed the basis -

- of the -said transfer. He stated further that his brother-in-law

. is now "bothering me every day and every day" to-vacate the - - .
premises because his brother-in-law would llke to set up a

'Dalry Queen store at those premlses. . _

. Philip Digeno corroborated this testimony with respect

to ‘the ‘transfer of the property on Jordan Avenue and stated that

he had loaned Silvestri some of the money totaling approximately
$2,000 and received therefor a deed to the said property. He:
denled that Silvestri ever discussed with him the question of a
~transfer of the license from 68 Jordan Avenue to 526 Mercer Street,
“and also denied knowing that Silvestri had filed a prior application
~for the transfer of’ his license to the proposed premises on Mercer

Street

o \ Further examination of this w1tness (who T observed
to be an elderly person) disclosed that he has been retired: for
about four years, and has not been engaged in any business or
occupation during that time. He further admitted that he has not
entered into any business arrangements with any person to acquire
-any interest in the Jordan Avenue property, nor has he made any
~arrangements to go into business himself., Particularly he = ~ 4
admitted that he has made no immediate plans or any agreement with the
Dairy Queen Company to open a business at that place.

3 T I ‘have carefully considered the entire record in this.f
. matter, as well as the exhibits produced herein, and have read it - .
‘within the context of the Conelusions and Order in the prior: appeal
(8ilvestri v. Jersey City, supra).. It is perfectly obvious that .
~the said transfer is within 750 feet of premises similarly licensed;
“that unless Silvestri could prove a "hardship circumstance® within <;
“the contemplation of the exception. set forth in Section 4 of the =
subject crdinance, his application for transfer could not.be - =
entertained. My evaluation of all &the evidence in this case .
satisfies me, and I find as a fact, that there was no such external
compulsion co-related to "any action on the part of the licensee" .
~as contemplated by the ordinance herein which would serve as.a . =
‘valid basis to waive the distance restrictions. This is fortified
. by Dlgeno's ovn testimony wherein he indicates that thers is no

real pressure upon silvestri to vacate the presant premises; -
that, indeed, he didn't even know what he planned to do with the

" property if and when the premises are vacated, Wafter he moves,
then I hnve to. make ‘the decision what I am going to do about it "
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I am perouaded that there is in fdct no real dlfference
or change between the situation that existed on the earlier
capplication and that which exists at this time. I find that the .

true reason which motivated the action of Silvestri in seeking this

~change,. in the absence of evidence to the contrary, is determined
by the Director in the earlier. decision--that Silvestri reasoned

~ that it was unprofitable for hlm to operato at his present :

;premises,,r‘ . : : o

Regrettable as this 01rcumstance may be, 1t does not

~offer a valid reason for the approval of such application. For a
complete discussion hereof, see Bosco et al. v. Jersey Citv and
Smlth, supra. .

o I am further conv1nced that ‘the entire transaction
'4vinVO1ving the alleged sale of his property to his brother-in-law.
for past indebtedness of approximately $2,000 (and no documentary
proof has been offered even with respect to such alleged debt),
in which he conveys a property admittedly worth $16,000, is |
transparent, ingenuine and a sham. It seeks to circumvent the
- alleviating provisions in the ordinance and, in my opinion, acts B
'as a fraud upon the licensing authorlty. ,

' ' As the court indicated in Dal Roth, Inc. v. Division of
Alcoholic Beverage Control, 28 N.J.Super. 246 (App.Div. 1953): »
Such exceptions in an ordinance, inserted in fairness to -
licensees and not by statutory compulsion, should be strictly
‘construed in conformance with the public policy behind R.S. _
33:1-40, enabling local governing bodies to limit the number of
retail liquor outlets within their jurisdiction. The patent
manipulation by Silvestri in order to create a "hardship
circumstance" is clearly exposed by the testimony and will not be.
permitted to be used as a subterfuge to subvert and undermine the
public policy as enunciated by the statute hereinabove cited. '
Administrative efforts. to accommodate individual licensees must be
accomplished within the framework of the existing legislation ‘
construed in terms of the overriding public policy. Smith v.
Bosco, 66 N. J.Super. 165 (App Div. 1961). -

S There is no evidence to suggesﬁ that the Board was
, 1mproperly motivated. However, it is clearly evident that it
- was not in possession of all the facts and circumstances involved.
- herein, and I find that it acted erroneously in arriving at its’
ldetermination.'

o Under the totality of the c1rcumstances -appearing
hernin, I conclude that the "hardship clause" aforementioned is
not available to respondent Silvestri. Accordingly, I recommend
that an order be entered reversing the action of the respondent

| Board

Conclu31onb and’ Order

No exceptions to the Hearer's Report were filed with
me within the time 1imited by Rule 14 of State Regulation No. 15

o Having carefully considered ‘the transcript herein, the j
'-exhibits, the arguments advanced by the attorneye for the parties
herein at the hearing on appeal, and the Hearer's Report, I
concur in the findings and conclu51ono of the Hearer and adopt

-his recommendatlon. . o o _
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Accoxdﬂngly9 it is, on thls 11th day of Maj 1965,

ORDERED that the actlon of the respondent Board
in granting the transfer hereln be and the ‘same is hereby
reversed.

* JOSEPH P. LORDI
DIRECTOR

3. DISCIPLINARY PROCEEDINGS - ORDER FIXIVG EFFECTIVE DATES OF
uUOPWNSION PRDVIOUDLY DEFERRED. . _

In the Matter of Disciplinary
ProCeedings against

MADISON OPERATING C0., INC.

t/a THE ALLAIRE" HOTEL’ o

Northwest corner of Ocean &
Union Avenues

Sprlnv Lake, N. J.

SUPPL@MENTAL
- ORDER

Holder of Seasonal Retail Consumption
License CS-1, issued by the Mayor and
Council of the Borough of Spring Lake.

S’ N N N SN N
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Licensee, by. Lester Harvey, President, Pro se. '
David S Piltzer, Esq., Appearing for the Div131on of Alcohollc
: Beverage Control. ,

BY THE DIRECTOR~ |

On October 15, 1964, I entered an order: hereln sus- .
pending the license for fifty-five days (for possession on
‘August 18; 1964, of alcoholic beverages not truly labeled) and -
deferring the effective dates of the suspension for the reason that
"~ it appeared that the licensed business was not then being conducted.
Re Madlson Operating Co., Inc., Bulletin 1590, Item 3.

: Report of recent inspection discloses that the licensed
bu51ness has been fully resumed on a substantial basis. Conse-
‘quently, I am. satlsfled that ‘the deferred suspension may now be
1mposed. o : : S C

AccordlngTy, it i , ‘on. thls 3d ‘day of hay, 1965,..

‘ : ORDFR&D that Seasonal Retall bonsumption Llcense CS 1
1osued by the Mayor ‘and Council of the Borough of -Spring Lake~ to
‘Madison Operatlng Co., Inc., t/a The Allaire Hotel, for premises o
northweot corner of Ocean and Union Avenues, Sprlng Lake; be and
the samé is- hereby suspended for fifty-five (55) days, commencing

: ‘at 1:00. a.m. Friday, May 7, 1965, and terminatlng at 1:00 a.m.
Thursday, July 1, 1965. : o o -

JODEPH P LORDI
~ DIRECTOR -



vabl 12 | o BULLETIN 1622

o dye DIB”IPLIR&R PROCWEDINGS - HINDERING INVuSTIGATION - LIFEP"‘t
: SUSPENDED TFOR 45 DAYS, LESS 5 FOR PLEA :

In the Matter of Disciplinary
Proceedings against :

-JENNIE TURLINSKI
t/a BAY DRIVE LIQUOR STORE"
Albany Avenue Boulevard near
Germantown Avenue,
West Atlantic City
Bgg Harbor Township
.D. #1 Pleasantville, N. J.

' CONCLUSIONS
AND ORDER

_Holder of Plenary Retail Distribution
License D-2, issued by the Township '
Committee of the Township of Egg Harbor.

o i o i e i e e e e s < o S s S 7S e o G £ S S D 9 e B S S o S i o . o o S T o

.. Iiicensee, Pro se. '
mdward T, Ambrose, Esq., Appearing for the Division of Alcoholic
: Beverage Control

BY THE DIRECTOR‘

: Llcensee pleads non vult to a charge alleglng that
on October 2, 1964, she hindered an investigatlon, in violatlon
of R.S. 33:1- 35. ,

. ' Reports of investigation disclose that durlng questlonnng
by ABC agents, licensee's employee destroyed documentary evidence
“_,1ndlcating apparent sale of thirty-four cases of whiskey to a
o Pennsylvanla purchaser below filed price.

o S . Licensee has a preV1ous record of suspension of 1loense

L by the Director for fifteen days effective January 9, 1956, for

- .sale to. minors (Re Turlinski, Bulletin 1095, Item 7) and for :

.- fifteen days effective June 4, 1956, for undisclosed interest in
.- the licenss and employment of an unqualified person (Re Turllnski
f.Bulletin 1120, Item 4§ _

S - The prior record of suspensions of llcense for dls—',.
. similar violatians occurring more than five years ago disregarded,.

* the license will be suspended for twenty-five days, equivalent to
..~ the penalty that would have been imposad if the apparent aggravated\
... violation of sale below f11°d price had been established (Re
" Marshall, Bulletin 1357, Item 5), with remission of five days for
pﬁ]the plea entered 1eaving a net suspen51on of twenty days.. -

Accordingly,,it is, on this llth day of May, 1965,

) ORDLRED that Plenary Retail Distributlon License D—&, Lt
1“sued by the Township Committee of the Township of Egg Harbor = .=
to Jennie Twrlinski, t/a Bay Drive Ligquor Store, for premises on & .
hlbany Avenue Boulevard near Germantown Avenue, West ‘Atlantic City,
Egg Harbor Township, be and the same is hereby su3pended for: twenty
. '(20) ‘days, . commencing at 9:00 a.m. Tuesday, May 18, 1965, and
L ternlndting at 9 OO a.m. Monday, June 7, 1965. A

JDuLPH P LORDI
DIhLCTOR
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£, }DlscIPLtvth PROCEEDINGS - SALE DURING PROHIBITLD HOURS =7
. PRIOR SIMILAR REC ORD - Lxcﬂvsm SUSPENDED FOR 30 DAYs LESS‘;f;,
5 ¥OR PLEA. P

In the Matter of Disciplinary
Proceedings against =~ . e

: THE FLAME, INC.

t/a BLEVIN'D COVE g

" 450-452 So.‘Third Street
E Camden, N. J.

CONCLUSIONS .. =
CAND ORDER . .

Holder of Plenary Retall Consumption o

License: C-163, issued by the Municipal

‘Board of Alcoholic Beverage Control =
- of the City of Camden.

___,...,..._._______._.____,_,__,.._,.________, e e T > - o - ————

" Robert Burk Johnson, Esq., Attorney. for Licensee. T R
: Edward F. Lmbrose, BEsq., Appearing for the. Divis ion of Alcoholicy'
‘ Beverage Control. - S TR

BY THE DIBECTOR

<' ‘ Licensee pleads non vult to charges (l) and (2)
alleglng that on Sunday, March 28, 1965, it sold alcoholic -
beverages durlng hours prohibited by local ordinance.,j;f‘ :

s Llcensee has a prev1ous record of suspension of
llcense by the Director.for ten days effective September: ¢8 ’ugg
- 1964, -for similar v1olation Re The FlameJ Inc., Bulletln “'];**
1587 Item 12.. - ‘ . LA AR ‘,Aw?“’“

PR o The prior record of suspen31on of license for
31m111r violatlon occurring within the past five' years considered
the license will be suspended for thirty- days with- remlssion of
five days: for the-plea entered,  leaving a net. suspen51on of L
twenty—five days. ‘Re Sannino, Bulletin 1602 Item 4

o

e' Accordingly, it 1s, on this lOth day of May, 1965,;

- : ORDEFED that Plenary Retall Consumptlon License C 1‘3xe:
1ssued by the Mun1c1pal Board of- Alcoholic ‘Beverage- Control of
the City .of Camden to The Flame; Inc., t/a Blevin's.Cove, for’
. premises 450-452 So. Third Street, Camden; be and ‘the same is- .
hereby suspended- for twenty-five ( ’5) - days, acommen01ng at 7: OO
‘a.m, Vonday, May 17 1965, and termlnatinb at .7 OO a. m. Frlday,
June ll 1965 S R PR L P

’“JOSEPH‘Pf{LogDny,r,N:
~ DIRECTOR -
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6. DISCIPLINARY PROCEEDINGS — ALCOHOLIC BEVERAGES NOT TRULY

- LABELED -  PRIOR DISSIMILAR RECORD-- LICENSE. SUSPENDED FOR
15 DAYS, LESS 5 FOR PLEA. |

. In the Matter of Disciplinary

ff;Proceedlngs agaiast
.. HOTEL MORTON COMPANY (A Corp. )
~t/a.HOTEL MORTON =~ . CONCLUSIONS
:150 8, Virginia Avenue AND ORDER

'afHolder of Plenary Retall Consumption J ft“*“
> Licensé C-91, issued by.the Board of
~_VCommis51oners of the City of Atlantic

)
)
. ‘_,)
“Atlantic City, N.oJ. f“;*ffﬁﬁﬁ}*l}ﬁt)ﬁhn
)
)

—--——-——-’——-.—-—-—--—.—-——_—-— ————-.——-—-.—-——————

‘‘Licensee, by Philip F. DeGroodt, Secretary—Treasurer, Pro se. 7
ﬁ'Morton B,<Zemel Esq., Appearing for the. Division of Alcoholic
. b _ s Beverage Control e R

rﬁgBY THE DIRECTOR'

«;} L Llcensee pleads guilty to a charge alleging that on
QNarch 31 1965, it possessed an alcoholic beverage in one bottle:

7ffbear1ng .a label which did not truly describe its contents, in :-5”

3;fv1olation of Rule 27 of State Regulation No. 20.

e L Licensee has a previous record of susPen51on of s

j.;license by the Director for five days effective June 15; 1964, _
».for permitting pinball machinés on the licensed premlses. Re, S

»f4'Hotel Morton Companx, Bulletln 1571 Item 4 o LT

S The previous record of suSpen31on of license fo“
}Q:dissimllar violation oc¢curring within the past five years

- ‘considered, the license will be suspended for fifteen days,
Qfsw1thsrem1551on -of five days’ for the plea entered, leaving a
~-net suspension of -ten days. ‘Re L1v1ngston Tavern. Inc.,
-JﬁBulletin 1594, Item 6. : . .

“"11According1y, it is, ‘on this 1loth day - of May, 1965, o

RN ORDERED that Plenary Retall Consumption License C~ 91

- 1issued:, by the Board of -Commissioners of the City of Atlantic
FCity: to: Hotel Morton Company - (a corp.), t/a Hotel Norton, for .

“ premises 150 South Virginia Avenue," Atlantic City, be and the same
~“is-hereby. suspended for ten (10) ‘days, % commepcing at 7:00 a.m. -
+Menday, May, 17 1965, and terminating at 73 OO a.m. Thursday,

3 Nay 27, 1965 o o _ o

| JOSEPH P. LORDI'
RO ‘ RN “" DIhECTOR i
Zf*rﬂg order dated May lj, 1965, effectlve dates of _
~ . suspension were deferred to commence 7:00 a.m. Monday,ti;

CiMay 31, 1965 and to termlnate 7 OO a.m, TthSday, .
»'June 10 1965+ S T '

N

v
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7. DISCIPLINARY PROCEEDINGS -~ SALE TO A NINOR - LICEN“E SUoPENDED
FOR - 15 DAYS, LE3S 5 FOR PLEA . \ ,

In the kauter of Disciplinary

Proceedings against - o
MONTGOMERY TAVERN, & CORPORATION CONCLUSIONS
510 Montgomery Street

"AND ORDER "
Jersey City, N. J. g o

. Holder of Plenary Retail Consumption'
License C-4, issued by the Municipal
Board of Alcoholic Beverage Control
of" the City of Jersey City.‘

Licensee, by David M. Cerchio, President Pro se. '
Edward P. Ambrose, Esq.f Appearing for the Division of Alcoholic
' c o Beverage Control.} '

,__;,Br THE DIRECTOR:

: Licensee pleads non vult to a charge alleging that -
on April 10, 1965, it sold four containers of beer-to a, mino 5
age 19, in v1olation of Rule l of. State Regulation No.: 20._u

Absent prior record the license will be suspended

:‘Vfor fifteen days, with IemlSSIOH of five days for the plea N

" .. entered, leaving a net. suspen51on of ten days. Re Sciortino,} -
jBulletln léOA,,Item 4 . -

Accordingly, 1t is, on this llth day of May, 1965,;flfd>‘

T ORDERED that Plenary Retail Consumption License C-4,'.g .
.ﬂ,isSued by ‘the. Municipal Board of.Alcoholic Beverage Control-of =
-+ the City of Jersey City to Montgomery Tavern, A Corporation,;';*'"
.. for premises 510 Montgomery Street, Jersey City, be and the '
same is. hereby. suspended for ten~(10) days, commencing at- .
' 2:00 a.m. Tuesday, May 18, 1965, and terminating at :00 a. me
“lFrlday, May 28, 1965. , A

JOSEPH P.,LORDIQ_; Lf;i.'
DIRECTOR .
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8. DISCIPLINARY. PROCEEDINGS ~ ALCOHOLIC BEVERAGEo NOT TRULY
LABELED - LICENSE SUSPENDED FOR 10 DAYS LESS 5 FOR PLFA.

In the Matter of DiSCiplinary )
.Proceedings against o "v‘-

COMODORE OF H@CKENSACu, me.
206 Main Street - SN
Hackensack, N. J.

}CONCLUSIONS
' END ORDER -

Holdér of Plehany Refall. Consumption
License C-23, issued by the City
CounCil of the City of Hackensack ,
Lucchi & Conway, Esqs., by Benedict E. Lucchi, Esq., Attorneys
for Licensee. -
'Morton B Zemel Esq., Appearing for the Division. of Alcoholic
o : { Beverage Control.;*f,v e M

4‘B¥ THE DIRECTOR- E

. : Licensee pleads non vult to a charge alleging that on
February 16, 1965, it possessed an alcoholic beverage in one -~
bottle bearing a label which did not truly describe its contents,
in violation of Rule 27 of State Regulation No. 20.

‘ Abeent prior record, theé license will be suspended

for: ten days, with remission of five days for the plea entered,

_ 1eavigg a net susperision of five days. Re McEvox, Bulletin 1594,
Item 8. : _ :

s

Accordin°1y, it is;-on this-loth day of May,-1965,

_ . ORDERED that Plenary Retail Consumption License C-23,
'issued by the City Council of the Clty of Hackensack to Commodore
. of Hackensack, Inc. for premises 206 Main Street, Hackensack, be -

and the same is hereby suspended for five (5) days, commencing at -

2:00 a.m. Monday, May 17, 1965, and terminating at 2 00 .a.m.
aSaturday, May 22, 1965. , =

g DiRECTOR.'

New deifeey Salte Lms*ew



