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o JUDGMENT RECORD.

New  Jer sey  Su pr e me  Co ur t . 
Pa s s a ic  Co u n t y .

Action at Law. On Postea. 
Hudson & Joelson, At-

torneys.
Judgment for Defendant. 

JUDGMENT RECORD.

David Fuchs (or Fox), the defendant in this cause, 
was summoned to answer unto Harry Kessler, the 
plaintiff therein, in an action at law upon the following 
complaint:

(Summons issued November i, 1919.)
. Plaintiff, Harry Kessler, whose address is 22d Street 

and Arch Street, Philadelphia, Pa., says that:
I. On or about the 16th day of April, 1919, the de-

fendant, in the City of New York, sold the plaintiff 200 
pieces of silk for $1.15 a yard.

II. By the contract of sale it was provided that the 
2q defendant should deliver the silk to the plaintiff at the

railroad station in Philadelphia, as follows:
50 pieces on May 25th, 1919,
50 “ on June “ “
5 O' “ on July “ “
50 “ on Aug. “  “

It was further provided that the said pieces should 
contain about 65; yards each.

III. Defendant did not deliver said silk as agreed, 
but after the delivery of 85 pieces he refused to deliver 
the remaining 115 pieces to plaintiff, although requested 
so to do.

Plaintiff demands $8,000.00 damages.
A r t h u r  H. Bis s e e e ,

Attorney for  Plaintiffs,
491 Bloomfield Ave., Montclair, N. J.

Filed November if, 1919.

-T L A K K Y  i^ E S S E E R ,

Plaintiff,
vs.

D a v i d  F u c h s  ( o r  F o x ) ,  

Defendant.



JUDGMENT RECORD. 3

The answer of David Fuchs, residing at Paterson, 
County of Passaic, State of New Jersey, says:

1. He admits Paragraph “2” .
2. He denies Paragraph “3” and says that said order 

provided for the giving of colors in which said material 
was to1 be made up and that the said colors were to be 
given by the plaintiff, and that the giving of said colors 
would control the time of delivery to the extent that 
defendant could not make delivery as provided in said 
contract until the plaintiff gave to defendant the colors 10 
in which said goods were to be made up.

' First Special Def ense.
Plaintiff canceled the said order with the defendant.

Second Special Defense.
Plaintiff and defendant entered into an agreement 

wherein and whereby the plaintiff was relieved from 
accepting said merchandise, and defendant was relieved 
from delivering said merchandise; that after defendant 20 
delivered about 85 (eighty-five) pieces of said merchan-
dise the plaintiff requested the defendant to rescind said 
contract and cancel the agreement for the sale and de-
livery of said merchandise. It was agreed between the 
parties that plaintiff need not accept any more merchan-
dise and could return that which he had already received 
if he so elected, and that the defendant need not deliver 
any more of said merchandise. Thereupon the defendant 
ceased manufacturing and delivering said merchandise.

30
Third Special Defense.

Plaintiff failed to furnish or give defendant the colors 
for the manufacture of said merchandise or to designate 
the colors in which said merchandise was to be manu-
factured.

Fourth Special Defense.
Plaintiff released the defendant from the performance 

of said contract from and after the time defendant made
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delivery of eighty-five (815) pieces of said merchandise, 
in, consideration of the defendant releasing the plaintiff 
from accepting said merchandise.

H u d so n  & JoEl s q n ,
Attorneys for Defendant.

Filed November 26, 1919.

The defendant denies all allegations in the answer.
A r t h u r  H. Bis s e e l ,

10 Attorney for Plaintiff.
Filed December 11, 1919.

This case was tried before Judge George S>. Silzer 
with a jury at the Passaic Circuit on February 19th, 
1920.

The jury rendered a general verdict against the plain-
tiff and in favor of the defendant.

Whereupon it is adjudged that the complaint 
of the plaintiff be dismissed and that 

20 the defendant recover of the plaintiff
his costs, which are taxed at the sum 

Costs— $39.10. of thirty-nine dollars and ten cents,

Judgment entered February 28, 1920.
W m . S'. Gu m me r e ,

C. J.

I , E n o c h  L . J o h n s o n , Clerk of the Supreme Court 
of the State of New Jersey, do certify that the fore-
going is a true copy of the notice of appeal and also a 

^  copy of the judgment entered in the above-stated cause 
as the same remains on file and of record in my office.

In testimony whereof I have set my hand 
and the seal of said Court at Trenton, this

[ e . 9 .] twenty-sixth day of August, A. D. nineteen 
hundred and twenty.

E n o c h  E . Jo h n s o n ,

Clerk.
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New  Je r s e y  Su pr e me  Co u r t . 
Pa s s a ic  Co u n t y .

Ha r r y  K ess e Er ,
P la intiff, 

vs.
David  F u c h s ,

Defendant. .

( F iled  January n ,  1920. ) ^

Pa t e r s o n , N. J., February 18, 1920.
Before Hon. George S. Silzer, J., and a jury.
Appearances— Arthur H. Bissell, Esq., Ezekiel Fix- 

man, Esq. (of the New York Bar), for the plaintiff; 
Messrs. Hudson & Joelson, for the defendant.

A jury being empanelled and found satisfactory, they 
were sworn.

Mr. Bissell opens for the plaintiff.
Mr. Joelson opens for the defendant. ^

H a r ry  Kessler, the plaintiff, sworn as a witness on his 
own behalf, testifies as follows:

Direct examination, by Mr. Bissell.
Q. You are engaged in the silk business in Phila-

delphia ?
A. Manufacturing, yes, sir.
Q. Manufacturing what ?
A. Shirt waists.
Q. Under the name of what?
A. The Trio Waist Company. 3C
Q. You have an office in New York?
A. Yes, sir.
Q. Are you acquainted with the defendant in this 

case?
A. Yes, sir.
Q. Have you done business with him for some years 

now?
A. For probably three or four years previous.



6 HARRY KESSEER— DIRECT.

Q . W it h  w h o m  h a v e  y o u  d o n e  y o u r  b u sin e ss  m o stly , 

w ith  h im  d ir e c t ly ?

A .  W it h  h im  d ir e c t ly , H a r r y  F u c h s .

Q . D o  y o u  k n o w  h is  so n ?

A .  T h a t  is  h is  son.

Q . T h e  d e fe n d a n t  in  th is  ca se  is  D a v id  ?

A .  D a v id  F u c h s . I m e t th e  g e n tle m a n  a  s h o r t  tim e 

a g o , th a t  is th e  f irs t  t im e  I e v e r  m e t h im . B e f o r e  m y  

tr a n s a c tio n s  w e r e  a ll th e  tim e  w ith  H a r r y  F u c h s , a  son 

1 0  o f  D a v id  F u c h s .

Q . O n  A p r i l  s ix te e n th  o f  la s t  y e a r  d id  y o u  h a v e  a 

c o n v e r s a tio n  w ith  M r . H a r r y  F u c h s  in  y o u r  o ffice  in 

N e w  Y o r k ?

A .  Y e s ,  sir.

Q . A t  th a t  tim e  d id  y o u  g iv e  h im  a n  o r d e r ?

A .  I d id  g iv e  h im  a n  o rd e r .

Q . H a v e  y o u  th a t  o r d e r  w ith  y o u  ?

A .  I h a v e  a  c o p y  o f  it. ( P r o d u c in g .)

Q . Is  th is  th e  o r d e r  w h ic h  w a s  g iv e n  a t th a t  tim e  ?

20 A .  T h a t  is th e  o rd e r.

M r . B is s e ll— I o f fe r  it  in  e v id e n ce .

A d m it te d  a n d  m a r k e d  Plaintiff’s Exhibit P i  
o f  th is  d ate.

Q . U n d e r  th e  a r r a n g e m e n t o f  th a t  o r d e r  y o u  w e r e  to 

b u y  tw o  h u n d re d  p ie c e s  a t  $ 1.15 a  y a r d ?

A .  I in te n d e d  to  b u y  a t  th a t  tim e  o n ly  a b o u t a  h u n -

d red —

T h e  C o u r t— U n d e r  th e  o r d e r  y o u  w e r e  to  b u y  

tw o  h u n d re d  p ie ce s  ?

3 0  T h e  W itn e s s — O n  th is  o r d e r ?

T h e  C o u r t— T h is  o r d e r  c a lls  f o r  tw o  h u n d re d  

p ieces.

T h e  W it n e s s — Y e s ,  s ir .

Q . W h a t  w a s  th e  c o n v e r s a tio n  y o u  h a d  w it h  M r. 

F u c h s  a t  th a t  t im e ?

T h e  C o u r t— D o e s  n o t  th e  c o n tr a c t  sp e a k  fo r  

i t s e lf  ?

Q . H o w  m a n y  o f  th e se  p ie ce s  w e r e  s u b s e q u e n tly  d e-

liv e r e d  to  y o u ?
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A .  A b o u t  n in e ty - fo u r  p ieces.

Q . D o n ’ t  y o u  k n o w  e x a c t ly ?

A .  W e  g o t  n in e t y - fo u r  p ieces.

Q . H a v e  y o u  th e  in v o ic e s  th e re  ?

A .  Y e s ,  s ir  ( p r o d u c in g ) .

Q . I s h o w  y o u  a n  in v o ic e  d a te d  A p r i l  se v e n te e n th , 

1919 , t o  w h ic h  is a tta c h e d  y o u r  o ffice  m e m o ra n d u m  

s h o w in g  th e  d e liv e r y  o f  o n e  p ie ce  o n  A p r i l  s ix te e n th , 

w a s  th a t  th e  p ie ce  th a t  is r e fe r r e d  to  th e re  ta k e n  b y  y o u  

at th a t t im e ?  10
A .  Y e s ,  sir.

M r. J o e ls o n — T h a t  is  th e  sa m p le  p iece , is  it  

n o t?

T h e  W it n e s s — Y e s ,  sir.

T h e  C o u r t— I s  it  n e c e s s a r y  to  in q u ire  in to  a ll 

th ese  d e ta ils ?

M r . B is s e ll— I d o n ’t k n o w  th a t  it  is.

Q . ( B y  th e  C o u r t )  D id  y o u  g e t  a n y  m o re  th a n  n in e ty -  

fo u r  p ie c e s?

A .  I d id  n o t. «j o

Q . W h a t  d id  y o u  d o  th e n  w h e n  y o u  d id  n o t g e t  th e  

the o th e r s ?

A .  W e  a r e  c o n s ta n tly  a f t e r  h im , a ll th e  tim e, d u r in g  

th a t tim e, a lm o st th re e  o r  fo u r  t im e s  a  w e e k , I g o t  in 

to u ch  w ith  h im  p e r s o n a lly  a n d  I te le p h o n e d  to  h im  to  

m ak e d e liv e r ie s  a n d  h e w o u ld  a lw a y s  p ro m ise  “ T o -

m o r r o w , to - m o r r o w ,”  r ig h t  a lo n g , a ll d u r in g  th a t tim e, 

he p ro m ise d  d e liv e r ie s , a n d  u p  to  th e  p re se n t d a y  h e  h a s 

n ot d e liv e r e d  a n y  y e t.

Q . ( B y  M r. B is s e ll)  T h e s e  w e r e  a ll d e liv e re d , n in e ty -  30 
fo u r  p ie ce s, p r io r  to  th e  su it  ?

T h e  C o u r t— T h e r e  c a n n o t be a n y  d isp u te  a b o u t 

th e  d e liv e r ie s  w h ic h  w e r e  m a d e , th e  d e fe n d a n t  

d o e s  n o t d isp u te  th e  d e liv e r ie s , d o es  h e  ?

M r . J o e ls o n — N o .

T h e  C o u r t— S u p p o se  y o u  o f fe r  th e  b ills  in  e v i-

d e n ce  a n d  th e y  w il l  s h o w  th e  d e liv e r ie s  a s  f a r  as 

a d m itte d .
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M r . B is s e ll— I o f fe r  th ese  th re e  in v o ic e s  in  e v i-

den ce.

A d m it te d  a n d  m a rk e d  Plaintiff’s Exhibits P 2 , 
P 3 , a n d  P4 , o f  th is  d ate.

Q . A r e  y o u  in th e  m a r k e t  f o r  s ilk  c o n s ta n tly ?

A .  I a m  in  th e  m a r k e t  a lm o s t e v e r y  d a y  in  th e  w e e k , 

th a t is m y  b u sin e ss , th a t  is th e  en d  o f  i t  I lo o k  a f t e r ,  the 

p u r c h a s in g  en d  o f  it, a n d  I a m  in  N e w  Y o r k  T u e s d a y , 

W e d n e s d a y  a n d  T h u r s d a y  a n d  k e e p  in  to u c h  w ith  th e  

10 m a r k e t as  w e ll as a n y b o d y  in  N e w  Y o r k  C ity .

Q . D id  y o u  b u y  a n y  s ilk  in  A u g u s t ,  1919s w h ic h  w a s  

o f  th e  sa m e  q u a lity  a n d  sa m p le  a s  th e  sa m p le  in  th is  

c a s e ?

20

30

A . A b o u t  s im ila r  g o o d s  to  th ese , y e s , sir.

Q . A t  w h a t  tim e  ?

A .  S o m e  tim e  in  A u g u s t .

Q . H o w  m u c h  d id  y o u  p a y  f o r  it?

A .  I p a id  t w o  d o lla r s  a  y a r d .

T h e  C o u r t— W a s  th a t  th e  m a r k e t  p r ic e  a t  th a t 

t im e ?

T h e  W itn e s s — A t  th a t  tim e  th e  m a r k e t  p rice  

w a s  a n y w h e r e s  fr o m  $ 1.55 to  $2.00 a  y a r d .

Q . Y o u  h ad  h a d  ta lk s  w ith  th e  d e fe n d a n t  p r io r  to  

A u g u s t  in  r e g a r d  to  f i l l in g  th is  o r d e r  ?

M r. J o e ls o n — O b je c te d  t o ;  w e  a r e  o n  th e 

q u e stio n  o f  d a m a g e s  n o w .

M r. B is s e ll— I w ill  b e  g o in g  b ack .

Q . A f t e r  h is firs t  r e fu s a l  o r  fa ilu r e  to  d e liv e r  a n y  

fu r th e r  s ilk  to  y o u  d id  y o u  re q u e st th a t  it  be se n t?

A .  W e  h a v e  re q u e ste d  h im  th re e  o r  fo u r  tim e s  a  d a y , 

a lm o st, d u r in g  th e  tim e, w h ile  I w a s  in  N e w  Y o r k ;  

w e  n eed ed  th e se  g o o d s  v e r y  b a d ly , a n d  th a t  w a s  p ro b -

a b ly  th e  b ig g e s t  p u rc h a s e  w e  h a d  p u rc h a s e d  fr o m  h im , 

a n d  w e  n e e d e d  th o s e  g o o d s ;  w e  c o u ld  n o t g o  ah e a d  

w ith o u t  th e m ; w e  c a lle d  h im  o n  th e  lo n g -d is ta n c e  te le -

p h o n e  s e v e r a l tim es, a n d  w r o te  h im  to  th e  N e w  Y o r k  

o ffice , a n d  w r o te  h im  to  th e  m ills , a n d  s a w  h im  in  p e r-

so n  d o ze n s  a n d  d o ze n s  o f  tim es.
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Q . D u r in g  w h a t  m o n th s  w a s  th a t?

A .  T h a t  w a s  d u r in g  J u n e, J u ly  a n d  A u g u s t ,  a ll 

d u r in g  th o se  m o n th s.

Q . A s  a  m a tte r  o f  fa c t , a c c o r d in g  to  th e  c o n tr a c t  it  

a p p e a rs  th a t  th e  th ir d  d e liv e r y  w h ic h  is  th e r e  c a lle d  

fo r  w a s  to  be m a d e  J u ly  t w e n t y - f i f t h ;  w h e r e  th e  firs t  

tw o  d e liv e r ie s  w h ic h  w e r e  a n tic ip a te d  th e r e  in  A p r i l  

a n d  M a y  m a d e  p r a c t ic a lly  e n o u g h  to  ta k e  c a r e  o f  th e  

d e liv e r ie s  th a t  w e r e  c a lle d  f o r  u n d e r  th e  c o n tr a c t  fo r  

M a y  a n d  J u n e. 1 0

T h e  C o u r t— I t  w o u ld  n o t m a k e  a n y  d iffe re n c e  

w h e n  th e y  w e r e  d e liv e r e d ;  y o u r  c la im  b e g in s  in  

J u ly .

M r . B is s e ll— I s im p ly  w a n t  to  g e t  a t  th e  d a te  

w h e n  h e  w a s  e n tit le d  to  ta k e  th e  p r ic e  a n d  f ix  th e 

tim e  a t w h ic h  th e  d a m a g e s  sh o u ld  b e  co m p u te d .

H e  w a s  e n tit le d  t o  ta k e  th e  p r ic e  in  A u g u s t .

T h e  C o u r t— A s  I  u n d e rs ta n d  th e  c o n tr a c t  

c a lle d  f o r  f i f t y  p ieces t o  be d e liv e r e d  in  M a y  a n d  

f i f t y  p ieces to  be d e liv e r e d  in  J u n e. T h o s e  w e r e  20 
o n  tim e. T h e  firs t d e fa u lt  th e n  w a s  in  J u ly ;  th e  

tw e n ty - f if th  o f  J u ly .

Q . A s  to  th e  d e liv e r y  in  J u ly , w a s  th e r e  a n y th in g  

sa id  b y  y o u  w h ic h  w o u ld  g iv e  h im  tim e  fo r  p u tt in g  th a t  

o v e r  ?

A .  In  fa c t ,  I  a sk e d  h im  h e  s h o u ld  k in d ly  h e lp  m e 

a lo n g  a n d  a n tic ip a te  d e liv e r ie s  a n d  t r y  to  g iv e  m e  so m e 

o f  th e  g o o d s  so o n e r, as  w e  w e r e  in  u r g e n t  n e e d  o f  th e  

sam e.

Q . W h e n  d id  h e  f in a lly  fa il  t o  c o m p ly  w ith  th e  te rm s 30 
o f  h is  c o n tr a c t?

A .  W e ll ,  h e  h a s  p r o m is e d  r ig h t  a lo n g  to  m a k e  sh ip -

m e n ts ; h e  n e v e r  sa id  th a t  h e  w o u ld  n o t sh ip  a n y  g o o d s ;  

he p ro m ise d  r ig h t  a lo n g  h e  w i l l  m a k e  sh ip m e n ts. H e  

said , “ W e ll ,  i f  y o u  w il l  w a it  p r o b a b ly  n e x t  w e e k , p r o b -

a b ly  to -m o r r o w , it  is c o m in g  t h r o u g h .”  In  fa c t ,  h e  

sa id  th a t  h e  w a s  g o in g  to  t r y  t o  g e t  so m e  c lo th s  a n d  

sh ip  i t  to  m e.

2  KES
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The Court— Did a time come when he finally 
said he would not ship any more?

The Witness— Well, yes; the last time he 
brought up these goods to me and showed me 
this piece of goods and said, “ I can get from 
my uncle this goods, and if you want it I will 
give you some of the goods.”

Q. When was that?
A. I think that was the latter part of August.

10 Q. Did you decline that offer?
A. I declined that offer.
Q. Did he say anything more about it after that?
A. That was all I saw of him.
Q. Did you give him the colors of the other seventy 

pieces which the contract calls for ?
A. The balance of these seventy pieces was left to be 

given him, colors was sent to him the same time.
Mr. Joelson— It was sent to him; I object 

to that.
20 The Witness— Mailed.

Q. Do you know whether or not the contract was 
performed on your part in letting him know the color 
of the seventy pieces which were to be furnished ?

A. Absolutely.
Q. When was that done?
A. That was done some time, I think, some time the 

latter part of April; I could not recollect exactly the 
date, and it was also repeated verbally many times to 
him what the colors should be.

c 0 Q. In his talks with you was anything said by him 
as to not having colors ?

A. Nothing at all. There was no question of colors; 
nothing of that kind at all.

Q. Did you have some talk with Harry Fuchs in 
Philadelphia ?

A. Yes, sir.
Q. W as that some time in May?

Mr. Joelson— Objected to as leading.
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The Court— When was it?
Q. What time was that?
A. I could not recollect the time.
Q. It appears from the bills that are in evidence 

here—
A. A fter the delivery of the first shipment, probably 

two or three weeks later, we examined those goods, and 
we found many of those was, about, probably thirty or 
thirty-five pieces seconds.

Q. That was on the first of May, 1919, that the big *0 
shipment was received ?

A. A fter we received the shipment, you know you 
don’t examine it the first minute it is received, and 
probably it will take a few days before we could get to 
then}, and we examined those goods and found about 
thirty or thirty-five pieces seconds, and I immediately 
got in touch with Harry Fuchs, and he came over to 
Philadelphia, and I told him those goods were not per-
fect, and he said he would replace those. He admitted 
that those goods were imperfect, and said that he would 20 
replace them.

Q. W hat did you say to him?
A. A t that time I did not say anything to him, just 

showed to him and proved to him that those goods were 
seconds, and he wanted me to send them back and he 
would replace them.

Q. Did you say you would do it?
A. A t that time I did not exactly say I was going to 

do it, and in the meantime we took those goods and we 
did not send them back. W e were supposed to send 30 
them back, but in the meantime a few people came 
around for goods, and they used seconds at that time, 
and we sold those seconds “ As A re” to a manufacturer 
in Philadelphia at a dollar and fo rty ; instead of send-
ing them back to him we sold them.

The Court— You kept them?
The Witness— I sold them. I could not use 

them personally myself, because they were not 
good enough for us, and we sold them “ As
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Are” for a dollar and forty cents to a manufacturer in 
Philadelphia by the name of Ost Brothers.

Q. Was anything said by him at that time as re-
gards the balance of the contract?

A. There was not said anything at all, except he was 
going to make shipment of the balance because he says 
he owes it to us, and he is going to make shipment of 
the balance of the goods he owed us.

Q. Did he offer to send the balance at the same time ?
10 A. Yes, sir, absolutely. Right along. He never 

said anything different.

Cross-examination, by Mr. Joelson.
Q. Who was the Trio Waist Company?
A. Max Webber and Harry Kessler.
Q. That is a partnership, is it not ?
A. Yes, sir.
Q. These goods were bought in the name of the 

partnership ?
20 A. By the Trio Waist Company.

Mr. Bissell— If the Court please, I want to say 
this—

The Court— Is there any defence of that sort 
here ?

Mr. Bissell— No, there is not. There was 
never any motion made or any notice taken of 
it. I don’t know that it is necessary for me to 
amend or not. I don’t care. We are perfectly 
willing to admit that Mr. Webber was a partner.

30 The Court— Does the defendant admit it
makes no difference ?

Mr. Joelson— It makes this difference, where 
there are two members to the firm one may start 
a suit later.

Mr. Bissell— I am perfectly willing to amend.
The Court— Very well, then, the pleadings 

may be amended setting up that the plaintiff and 
his partner Max Webber were together in busi-
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ness as the T r io  W a is t  C om p an y and the p la in -

tiffs  should be stated as H a rry  K ess le r  and M a x  

W eb b er d o in g  business as th e T r io  W a is t  C o m -

pany. M r. K essler  here present au th o rizes his 

counsel to  do th at?
T h e  P la in tiff— Y e s , sir.

T h e  C o u rt— T h e  d efen d an t's  an sw er w ill 

stand as to  both plaintiffs.

Q. Y o u  notified M r. F u ch s that th irty  or th irty-five 

pieces o f  good s w ere  im p erfect?  10

A . Y e s , sir, I did.

Q. Y o u  notified him  o f  that b y  telephone?

A . I notified him  b y telephone and I saw  him  per-
sonally in N e w  Y o rk .

Q . A n d  yo u  told him  the good s w ere im p erfect?

A . I told  him  a certain  am ount o f  those good s w ere, 

when w e exam in ed  them  c a re fu lly  w e fou n d  th at a 

certain am ount o f  those good s runs dam aged.

Q . In  consequence o f  th at telephone call and that 

conversation  he cam e to  P h ilad elp h ia? 20

A . H e  cam e to P hiladelphia, yes, sir.

Q. A n d  yo u  had a d iscussion w ith  him  as to w hether 

the good s w ere  p erfect or not p erfect?

A . N o, sir, he adm itted  it h im self. H e  looked at the 

goods and adm itted  th at the good s w ere dam aged.

Q . A s  soon as he looked at the good s he said that 
th irty-five pieces w ere  d am aged ?

A . H e  did not look at th irty-five  pieces, he looked 

over som e pieces on the table and said th ey w ere not as 

they should  be and to  send them  back and he w ill 30 
replace them .

Q . H e  said  “ I w ill replace these fe w  pieces o f  d am -
aged g o o d s.”

A . Y e s , th at is w h a t he did.

Q. W h a t did yo u  say  to  h im ?

A . I said  it w a s  all righ t, that is all sa tis fa c to ry  to 
us.

Q. Y o u  told him  the dam aged  good s w ere sa tis fa c-
to ry  to  y o u ?
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A . N o, I told  him  I w a s satisfied to  have them  re-

placed.

Q . W h y  didn ’t you  return  those g o o d s?

A . W e  did not return them  fo r  the reason w e fo u n d  

a fte r , one o f  our representatives in the N e w  Y o r k  office 

said, “ W h a t is the use o f  y o u r sending them  back. Y o u  

can dispose o f  them  d ow n th ere ." S o  I w ent and dis-

posed o f  them  on m y ow n account.

Q . Is it not th e  fa ct that H a rry  F u ch s m ade a  spe- 

10 cial trip  to  P h ilad elp h ia  to exam ine those go o d s?

A . H e  did, yes.

Q . H e  cam e d ow n  at yo u r request?

A . Y e s , sir.
Q . A n d  at yo u r request he exam in ed  the good s and 

fou n d  a fe w  im perfection s?
A . Y e s , sir.

Q . A n d  then yo u  said you  w ill send the good s back?

A . Y e s , sir, I did.

Q . A n d  on the top  o f  th at yo u  did not send them  

20 back?
A . It w as optional to m e i f  I w an t to send them  back 

or not.

Q . I f  it w as optional w ith  yo u  to  send them  back or 

not w h y  did yo u  send fo r  H a r r y  F u ch s to com e to 

P hiladelphia  ?

A . Because w e could not use those goods. T h o se  

good s w ere dam aged. I had an offer fo r  those to dis-

pose o f  them  in P h ilad elp h ia  and I disposed o f  them.

Q . W h y  did you  send fo r  him  to com e there i f  you  

3Q sold them ?

A . B ecause I w anted  him  to see those goods.

Q . D id  you  ask him  fo r  an a llow an ce?

A . N o, sir.

Q . D id  yo u  ask him  to  take the good s back?

A . Y e s , sir.

Q . W h y  d id n ’t you  g iv e  them  back to h im ?

A . B ecause w e fou n d  w e could  dispose o f  them  at 

hom e la ter on, a fte r  he le ft, I fou n d  w e  co uld  dispose
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o f them  d o w n  th ere and w e  did not w an t to  go  to  the 

bother o f  sendin g th em  back.

Q . D id  yo u  w rite  to M r. F u ch s sa yin g  you  w ere not 

g o in g  to  return  those g o o d s?

A . H e  kn ew  all about it.

T h e  C o u rt— W h a t d ifferen ce does th at m ake?

A s  I understand fro m  the invoices th ey w ere 

delivered  to  M r. K essler  and he accepted them  

and he is bound b y his acceptance o f  those goods.

M r. Joelson— H e  says there w ere  th irty  or 10 
th irty-five  pieces d am aged ?

T h e  C o u rt— B ut, as lo n g  as he to o k  them.

M r. Joelson— Just to  test the w itn ess’s v e ra city  

I ask these questions.

T h e  C o u rt— T h e  question n o w  is the d elivery  

o f  the balance o f  the contract.

Q . W h a t w as the co n versation  at th e tim e as to  the 
d elivery o f  the balance o f  the go o d s?

A . W ell, there w as n oth in g particu lar, no particu lar 

conversation  at th at tim e, sim ply he said, “ W ell, he w ill 20 
send the balance o f  them , send it r ig h t a lo n g .”

Q . D id  yo u  ask him  fo r  the balance at th at tim e ?

A . I should say  I did.

Q . T h a t w as in A p ril ?

A . T h a t w as in A p ril, y e s ; I th in k he w as there in 

A pril. I could  n ot say e x a c tly  w hen he w as there.

Q . W a s  that A p r il or not?

A . I could  not recollect exactly .

Q . W h a t m onth w as th at in ?

A . A fte r ,  because it w a s  probably three o r fo u r  w eeks 30 
later w hen the good s w ere delivered  in Philadelphia.

Q. T h en  th at m igh t h ave been the first part o f  M a y ?
A . P ro b a b ly  it w as.

Q. T h e  co n tract calls fo r  the d elivery  o f  f if ty  pieces 
in M a y, June, J u ly  and A u g u s t?

A . Y e s , sir.

Q . W h y  did yo u  ask him  fo r  m ore g o o d s in M a y  

when yo u  had a lread y received m ore g o o d s  than w as 
com ing to y o u ?
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A . I ask him  to  anticipate i f  he possiby could  not 

anticipate deliveries, a w a y  w e g en era lly  do in d ifferent 

houses w here w e  buy.

Q . Y o u  asked him  to anticipate the d elivery  o f  good s 

and yet yo u  offered  to  return  som e g o o d s?

A . D am aged  g o o d s; yes, I did.

Q . Y o u  sold those d am aged  good s to  w h om ?

A . T o  O st B ro th ers, m an u factu rers o f  shirt w aists.

Q . W h a t do yo u  m an u factu re  ?

10 A . W e  m an u factu re  also1 shirt w aists.

Q . Y o u  could  not use those goods, but yo u  sold them  
to  another concern?

A . T h e y  m a n u factu red  a  cheaper g ra d e  o f  goods.

Q . S o  yo u  sold them ?

A . Y e s , sir.

Q . A t  an increase o f  h ow  m uch?

A . A t  a  d ollar fo rty , rath er than h ave  them  com e 
back at all.

Q . H a v e  yo u  the receipt fo r  those good s ?

20 A . I h ave  not g o t the receipt here w ith  me.

Q . H a v e  yo u  the duplicate bills sh o w in g  h ow  you 
sold those g o o d s?

A . I have not g o t it here.

M r. Bissell-»-I ob ject to  this. I d on ’t see as it 

m akes an y difference.

T h e  C o u rt— N o. I d on ’t see that it does.

Q . Y o u  say  that you  replaced these good s at tw o  d o l-
lars a  yard  ?

A . Y e s , sir.

# 1? Q . F ro m  w hom  did yo u  buy those g o o d s?

A . I b ou gh t them  fro m  d ifferen t people in the C ity  
o f Philadelphia.

Q . F ro m  w hom  did yo u  buy those good s?,

A . C h arles R abe &  Co.

Q . A r e  th ey silk  m a n u factu rers ?

A . T h e y  are not silk  m an u facturers. T h e y  are w aist 

m an u facturers.

Q . S o  y o u  w en t out in the open m arket and bou gh t 

silk fro m  w aist m a n u fa ctu rers?
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A . W ell, o f  these people w e b o u g h t them  rig h t along.

Q . D id  yo u  try  to  buy this silk  fro m  a silk m a n u fa c-

turer ?

A . W e  tried  to  buy them , but good s w ere so  scarce 

at th at tim e y o u  could  not get them.

Q . F ro m  w hom  did yo u  tr y  to b u y them  ?

A . F ro m  several houses.

Q. F ro m  w hom  did you  tr y  to  b u y them  ?

A . I could  not recall the nam es ju s t at present.

Q . Y o u  needed g o o d s v e ry  b ad ly  and w ent to silk 10* 

m an ufacturers to  buy it, now  fro m  w h om  did yo u  tr y  

to buy these good s ? F ro m  w h a t silk  m an u factu rer did 

you attem pt to  buy these good s ?

A . F ro m  S ch w a rtzen  &  H um m er, th ey h ave  a repre-

sentative in P h ilad elp h ia  and w e w ent to  them .

Q . F ro m  w hom  else did yo u  try  to b u y it?

A . I could  not recall n ow  at present, w e have proba-

bly th ree o r  fo u r  people w h ich  com e in and sell us goods.

Q . A n d  y e t yo u  bou gh t silk fro m  w aist m a n u fa c-

turers ? 20
A ; W e  are in P h ilad elp h ia  and th ey are  in P h ila d e l-

phia, and th ey had it on hand and th ey helped us o u t as 

a favo r.

Q . T h e y  did y o u  a  fa v o r?

A . A b so lu tely .

Q . T h e y  are  frien d s o f  y o u rs?

A . N o. N o t friends. T h e y  helped us a lo n g  w ith 

those goods.

Q. B ecause the g o o d s w ere v e ry  scarce ?

A . Y e s , sir. 30
Q . A n d  th ey helped y o u  o u t?

A . Y e s , sir.

Q . A n d  th ey are  not frien d s o i  y o u rs ?

A . T h e y  are friend s o f  m ine, as fa r  as I kn ow , each 

and e very  m an u factu rer in P h ilad elp h ia  is like that, th ey 

are nice people.

Q. A n d  yo u  paid  them  tw o 1 d ollars a y a rd ?

A . Y e s , sir.

3 KDS
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Q . W h at goods did yo u  get fo r  tw o  dollars a yard ?

A . Goods sim ilar to  those.
Q . W h at construction w ere they ?
A . W e  never had bought silk by construction.
Q . W h a t gpods did you ask fo r when you w ent out to  

buy?
A . I am purchasing silks and I know  w hich is the 

quality to  take the place o f his goods.
Q  W h at quality did yo u  ask fo r ?

10 A . W e  never ask fo r  quality.
Q . W h a t goods did you ask fo r ?
A . I ask fo r  sim ilar G eorgette  stuff, he had tw o  or 

three grades, that w as the grade com pared w ith this 

w hat we use from  the S a v o y  S ilk  M ills.
Q . T h ere  are various prices fo r G eorgettes?

A . Y e s, sir.
Q . T h e y  v a ry  g reatly  in price?

A . Y e s, sir.
Q . A cco rd in g  to quality?

20 A . Y e s , there is.
Q . A n d  do you know  w hat quality you  purchased 

from  that w aist house?
A . I could not tell yo u  the name or the construction, 

I don’t know  w hat construction it was, it w as a piece o f 
goods sim ilar to this, I bought another, but I bought 
this from  the S a vo y  S ilk  M ills, but w e do not buy 

goods by construction.
Q. H o w  do you know  it w as the sam e?
A . I com pared them.

30 Q- H o w  did you com pare them ?
A . I com pared one piece o f  goods w ith another.
Q . W h ere  did „you get that piece o f goods to compare 

w ith ?
A . I took a sw atch alon g and w ent down there to see 

i f  this w ould  take the place o f  our m aterial.
Q. W h ere  did you get the sw atch fro m ?
A . F rom  our P hiladelphia office.
Q . I thought yo u  sold those goods out ?
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A . W e  have pieces, rem nants alw ays le ft  over alw ays, 
we don’t cut up every  inch o f goods.

Q. I thought you did not cut it up at all, I thought 
you sold it.

M r. Bissell— O n ly  the d efective  ones.

T h e  W itness— O n ly  the defective ones w e sold.
M r. Joelson— I object to  that interruption; 

that is unfair.

Q. H o w  m any pieces o f  silk did you sell?
A . T h irty-five  to thirty-seven pieces.

Q. H ave  yo u  the receipt fo r  the pieces you sold?
A . I have not.

Q . Y o u  kept the balance o f  the goods and cut them up 
yo urself ?

A . Y e s, sir.

Q. A n d  w hen yo u  w ent to buy the goods you took 
a sw atch w ith yo u?

A . Y e s, sir.

Q. A n d  com pared it ?
A . Y e s, sir.

Q. D id  yo u  kn ow  that this w aist house had silk fo r 
sale?

A . D id  w e kn ow  ?
Q. Y e s ?

A . In Philadelphia w e help each other out right along. 
W e know  each other pretty w ell and i f  it com es dow n to 

an em ergency i f  you  need some good s and a fe llow  can 
help yo u  along, he Will help you  along.

Q. T h e y  ask yo u  to com e and exam ine them and pick 
out w hat yo u  w ant ?

A . Y e s , to  com e and exam ine them and you  can buy 
them w ithout profit, w e called up on the telephone and 
asked him  i f  they w ould sell us som e goods.

Q. A n d  you took a sw atch and com pared it?
A . Y e s , sir.

Q. H o w  m any grades o f  goods did that w aist house 
have?

A . I don’t  kn ow  exactly  how  m any he had, he showed 

me that piece and I guess that w as about the first piece.
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Q . T h e  first piece he show ed yo u  w a s e x a c tly  the 

sam e as the sam ple, as y o u r sw itch  ?

A . Y e s , sir.
Q . H o w  m uch d id  he ask y o u  fo r  it ?
A. W h a t he ask m e? H e  to ld  m e a t th at tim e the 

good s w a s w o rth  m ore m oney, but to  help m e out he 

w ill let m e h ave the good s fo r  tw o  dollars.

Q . Y o u  did not -bargain w ith  him  at a ll?
A . W e ll, he w anted  first tw o  d o llars  and ten cents, he

1 0  said the g o o d s w as w o rth  m ore m oney at present and 

w e agreed  to  p ay him  tw o  d o llars a  yard.
Q . H o w  m an y pieces did yo u  buy fro m  him ?

A . I d on ’t recollect h ow  m any.
Q. D o n ’t yo u  recollect h o w  m an y pieces yo u  bought 

fro m  th at w a ist house?
A . N o, I don’t rem em ber h o w  m an y pieces I bought 

fro m  them  th at tim e.
Q . H a v e  yo u  an y paper, an y docum ent, to  show  how  

m an y pieces yo u  bought fro m  th at w a ist house ?

20  A . N o , not here.
Q . W h e re  h ave yo u  th a t?
A . I guess it m ust be in P hiladelphia. W e  h ave g o t 

b ills  fo r  it.
Q . Y o u  kn ew  this case w a s  co m in g on to -d a y?

A . I did not th in k it w a s  n ecessary to  b rin g  those 

papers along.
Q . D id n ’t yo u  th in k it necessary to  b rin g  th at paper 

w h en  yo u  claim  h ere  dam ages and yo u  base y o u r claim  

on th at paper?
30 A . I did n ot th ink it w a s necessary, oth erw ise  I w ould  

h ave b ro u g h t it along.
Q . D id n ’t  y o u r la w y e r ask yo u  to b rin g  all the papers 

yo u  had ?
A . I did n o t b rin g  an y papfers.
Q . Y o u  b rou gh t the in voices o f  silk  yo u  bought from  

F u ch s d id n ’t yo u  ?

A . Y e s , sir.
Q . Y o u  th o u gh t th ey w ere n ecessary ?
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A . W e ll ,; I  did not: th ink it w a s  n ecessary and  I did 

not b rin g  it.
Q . Y o u  bro u gh t oth er papers ?

A . I did not b rin g  those along.

Q . A n d  yo u  d on ’t kn o w  h o w  m any pieces yo u  bought 

at tw o  d ollars a ya rd  ?
A . N o, I do not ex a ctly , because w e sent d ow n  fo r 

them again  a fte r  a  w hile  and g o t a  fe w  additional 

pieces.
Q . D o  yo u  kn o w  about h ow  m an y pieces y o u  bought ? 10
A . I could  not tell yo u  e x a c tly  h o w  m an y it w as.

Q . D id  yo u  buy tw o  hundred ?

A . N o, I did not.

Q . D id  y o u  b u y tw e n ty ?

A . I w ou ld  n ot say e xactly , around a n yw h eres be-

tw een tw e n ty  and tw en ty-five  pieces, o r  th irty  pieces,

I w ou ld  not say  exactly .

Q . D id  yo u  buy an y oth er good s ?

A . N o, I did not.

Q . Y o u  needed g o o d s v e ry  bad ly  d id n ’t y o u ?  /JO

A . Y e s , sir.

Q . Y o u  needed th e hundred and s ix  pieces ve ry  badly, 

didn’t yo u ?

A . Y e s , sir.

Q . A n d  all yo u  bou gh t fro m  that w a ist house w as 

tw enty odd pieces or th irty  pieces ?

A . W e  b o u gh t a fe w  pieces and w e had a  fe w  pieces 

of good s in the house p revio u s also.

Q. S o  the o n ly  place yo u  bou gh t good s fro m  w as that 

w aist house and fro m  no other co n cern ? 30

A . A t  that tim e, yes, sir.

Q . A n d  no other g o o d s?

A . N o , sir.

Q. A n d  yo u  sold the th irty-five  pieces to  O st 

B ro th ers ?
A . Y e s , sir.

Q. W h a t  w as th e dam age to those g o o d s?

A . T h e re  w ere  streaks and h oles in it.
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Q . A n d  do you say that O st B rothers could make 
w aists out o f  silk w ith  holes in it?

A . Y es. T h e y  are m aking a cheaper grade o f  goods.
Q . Y o u  do not m ake that kind o f w aists ?
A . W e  do not m ake the cheaper grade o f goods and 

we are v e ry  particular w hat w e use.
Q. W h en  that contract w as placed w ith the S avo y 

S ilk  M ills didn’t yo u  tell M r. Fuchs all you  w anted to 
buy w as a hundred pieces o f goods orig in ally?

10 A . Y e s, sir.
Q. A n d  that you could not use too much o f that 

goods ?
A . I did not say w e cannot use it.
Q . M ost o f your goods consist o f cotton?
A . W ell, w e m ake a great deal o f cotton stuff, yes, 

I did not say we cannot use it, I thought at the present 

tim e it w as enough and he insisted.
Q. W hen M r. Fuchs cam e to yo u  to  Philadelphia you 

told him that he talked you into accepting tw o  hundred
20 pieces o f good s and that you cannot use two* hundred 

pieces ?
A . I did not.
Q. Y o u  cannot use any G eorgette ?
A . I did not say anythin g o f the kind.
Q. Y o u  w anted him to take those n inety-four pieces 

back w ith  him ?

A . I did not.
Q. D id n ’t you have quite a dispute w ith  M r. Fuchs 

at that tim e?
30 A . In reference to  those dam aged pieces o f  goods, 

yes, sir.
Q. Y o u  had quite a  dispute?
A . N o t quite a  dispute. H e agreed im m ediately that 

those goods w ere dam aged.
Q . N o  dispute at all?
A . N o. T h ere  w as not m uch o f  a dispute.

R edirect exam ination, b y  M r. Bissell.

Q. Counsel brought out the fa ct that you had some
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conversation at the tim e this order w as given and that 
you said you did not w ant m ore than a hundred pieces, 
what did he say at that tim e ?

A . H e  said that goods is g o in g  to  go  very  high and 
I should better buy tw o hundred pieces, and being I 
knew him  fo r  several years and that all previous trans-
actions w ere sa tisfacto ry  to  us I took his advice and 
bought tw o  hundred pieces from  him.

Q. A fte r  that, w h at was the fact in regard  to the 
m arket? 10

A . T h e  m arket w ent ju st as he said, it w ent up.

Recross exam ination, by M r. Joelson.
Q. H e told you that the m arket w ould g o  up?
A . Y e s, sir.

Q. A nd , is it not the fact, that the m arket dropped 
in A p ril ?

A . It did not.

Q. Is it not the fact, you said to  him, “ Y o u  told me 
the m arket w ould  g o  up and it w ent dow n and you take 20 
your pieces back”  ?

A . N o th in g  o f the kind. T h e  m arket never dropped 
and everybody liv in g  know s that it did not drop.
By M r. B is s a u ,:

Q. I show  you this invoice fo r  the eighty-five pieces 
of silk, w ill you state w hat date that w as received in 
Philadelphia ?

A . I cannot say w hat date.

Q. H a ve  you go t a receipt attached to  that?
A. Oh, yes, that w as received fifth  first. 30
Q. T h e first o f M a y?
A . Y e s, sir.

Q. A n d  it w as how  long a fter  that that you had your 
talk w ith M r. Fuchs w ith regard to  the dam aged goods.

A . W e  had quite some time gettin g him dow n there, 
it must have been the latter part o f  M ay.

Q. A n d  the m arket in M ay w as g o in g  w hat?
A . It w as grad u ally  g o in g  up.



2 4 . M O R RIS S C H N E ID E R ----D IR E C T.

Q. A n d  in June ?
A . In June still h igher and in July still higher.

Morris Schneider; sw orn as a witness on behalf o f 

the plaintiff, testifies as fo llow s :
D irect exam ination, by M r. Bissell.

Q. W h ere do you live?
A . In Philadelphia.
Q. W h at is your business?

10£ A . B u yer o f silks,
Q. F o r  whom  ?
A . A . L . W isn er & Co.
Q . H o w  long have yo u  been in the silk business?

A . A bout seven years.
O. W h at am&unt o f  silk do you buy in the course of 

a year?
A . A b o u t seventy-five to  a hundred thousand yards 

a year.
Q. A re  you fam iliar w ith the prices o f silks in the 

2 &  m arket as it stood in A u g u st and July, 19 19 ?
A . I am.
Q. I show  you this sample o f  silk and ask you, can 

you tell me w hat w as the m arket price in Ju ly  and 
A u gu st, 1919, o f G eorgette silk sim ilar to  the one which 

I show  yo u?
M r. Joelson— I object to that.

M r. Bissell—- I  w ill connect that up.
T h e  C ourt— W ith  the understanding that you 

w ill connect it, I w ill allow  it.
3 $  A . A b ou t a dollar eighty-five to  tw o  dollars a yard. 

T h e  C ourt— T h a t blue colored?
T h e  W itness— Y e s, sir.

Q. N ow , I show you a sample o f flesh-colored silk, 

w hat w as the price o f  that?
A . A bout the same price.
Q . A  dollar eighty-five to  tw o dollars a  yard ?

A . Y e s, sir.
Q. W h a t w as the condition o f the m arket w ith re-

gard  to  G eorgette silks from  M ay, 1919* UP t °  A u gu st?
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A . It  w as a risin g  m arket.

Q . W o u ld  yo u  be able to say w h at difference there 
was between the m arket in A p ril and the m arket in 
A u g u st ?

A . D o  yo u  m ean the difference in price?
Q . Y es.

A . Y e s ;  there w as a rise  o f  about fifty  per cent., 
approxim ately.

Q . S o  that silks w hich w ere w orth  a dollar fifteen 
in A p ril, 1919 , w ould be fo rth  approxim ately how  
much ?

A . A b o u t a  d ollar eighty-five to  tw o  dollars a yard.

Cross-exam ination, by M r. Joelson.
Q. Y o u  are  not a ju d g e  o f  silks?
A . I am  fam iliar w ith  silks.

Q. W h ich  is the better grade o f  goods o f  those tw o 
you looked at, the blue o r the flesh colored ?

A . T h e  flesh.

Q. T h e  flesh is the better grad e ?
A . Y e s, sir.

Q. H o w  m uch better ?

A . N o t very  m uch better, about the same.

Q. Is there a tw o-thread  o r a three-thread in one?
A . T h a t I cannot tell you.
Q. Y o u  don’t  kn ow ?
A . N o, sir;

Q. W h a t w ould determ ine the price o f  that silk ?
A . T h e  w eight, the quality, by feelin g  it.
Q. T h e  w eigh t and q uality?
A . Y e s, sir.

Q. In  other w ords, the am ount o f  silk in it?
A . T h a t is right.

Q. A n d  you say the flesh has m ore silk ?

A . N o t m ore s ilk ; the finish m igh t be better; it 
brings the price up to  have the finish better; it is a 
different construction and w eight, but the general 

w eight and construction and lookin g at it it is better,

4 K£S
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looking at the construction and w eigh t you determine 

the price.
Q. Y o u  say there is a difference in the construction 

and the finish in the flesh and blue ?
A . I like the finish o f  the flesh better than the blue.
Q . Is  it not the fa ct that this blue has m ore gum  

than the other?
A . N o, sir.

Q. It is not?
10 A . N o, sir.

Q . D id  you ever exam ine a piece o f good s?

A . Y e s, sir.
Q , D o you know  how  to count the threads in a piece 

o f goods ?
A . I know  how  to  count them, but I don’t count them 

in b uyin g goods.
Q . C an  you count the threads now  if  I g ive  you a

glass ?
A . I don’t think I could, n o; not enough to  m ake it 

20 positive for evidence.
Q . Y o u  could not even count the threads?

A . N o, sir.
Q . A n d  yet you  say you can tell w hich is the better 

piece and w hich is the w orst piece?

A . B y  feel, yes, sir.
Q . C an yo u  tell w hich is tw o-thread and w hich is 

three-thread ?
A . N o ; I can tell the w eight.
Q . In other w ords, you  guess, by the feel o f the

30 silk?
A . I do not'guess. I ju d g e  by the feel o f the silk, by 

the w eight.
Q . T h a t is how  you buy your silk ?

A . Y es, sir.
Q. B y  the feel o f  it?
A . Y e s, s ir; b y  the feel and the appearance.
Q . D id  you ever hear o f a three-thread G eorgette ?

A . Y e s. sir.
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Q. D id  you ever buy s ilk  b y  specifications ?
A . D o  you mean to  buy it by specifications ?
Q . Y es.
A . N o, sir.

Q . Y o u  never bought silk by specifications?
A . N o ; I sp ecify  m y ow n m aterials; I know  w hat 

I need. Y o u  m ean specifications from  som ebody else 
to me, and I am understood to buy that kind?

Q. N o, specifications as to  the construction, w hether 

three-thread, tw o-thread construction o f  the w arp, or i O 
four-thread ?

A . N o, sir.

Q. Y o u  do not buy silk that w ay at a ll?
A . N o, sir.

Q. Y o u  ju st buy it on the goods, the appearance?
A . N ot on that alone ; I know  the goods w hat I 

need, and I  buy ju st w hat I want.

Q-. W ill you tell us w hich has m ore silk in it, the 
blue or the flesh sample before y o u ?

A . T h e y  are both about the same, the flesh is a better 20 
finish.

Q. W h ere  did you  study the silk business?

A . I never studied it, from  practical experience.

Q. A n d  your experience is only feelin g  and looking 
at a piece o f  good s?

A . Y es, sir.

Q. Is it not the fa ct when a  m an buys a piece o f  
goods he buys it by the specifications?

A . N o, s ir; it is not the fact.

Q. A  man never questions how  much silk is in it, 3$ 
how m any threads to thé inch, how  m any picks to the 
inch?

A. T h e y  sometimes question it, not alw ays.

Q. D id  you ever hear o f such a th in g  as eighty 
picks ?

A . Y e s, I have heard o f  that.

Q. W h a t does that m ean?
A. The count,
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Q . D oes th at determ ine the price o f  s ilk ?

A . It helps determ ine the price, yes, sir.

Q . Is e ig h ty  picks m ore valuable than seven ty-tw o  

picks ?

A . Y e s , s ir ; naturally .
Q . Is fo rty -fiv e  w arp  m ore valuable than fo rty  

w arp  ?

A . R igh t.
Q . T h a t  is h ow  silk  is determ ined?

10 A . Y e s , sir.
Q . T h e n  yo u  do not kn o w  h ow  to  determ ine th at ?

A . I do kn o w  by th e feel o f  m y hand.
Q . • C an  yo u  tell h ow  m an y threads th ere are  in a  piece 

o f  s ilk  b y  the feel o f  y o u r  hand ?
A . N o. B u t I can  tell w h ich  is the heavier. I can  tell 

the kind o f  good s yo u  are  sh o w in g  m e and the va lu e  o>f 

it at the tim e by co m p arin g it w ith  oth er m erchandise in

20

ao

the m arket.
Q . T e ll us h ow  m any picks is in th is  piece ?

A . I cannot tell yo u  h o w  m any picks is in i t ; I can 

tell y o u  w h at the cloth is w orth .
Q . D id  yo u  sell an y silk  in M a y  o r buy an y silk in

M a y ?
A . I did.
Q . H o w  m uch did yo u  pay fo r  it?
A . A b o u t a  d o llar and fifteen  cents o r  a  d o llar and 

tw e n ty  cents, around that price.

Q . W h a t construction  o f  g o o d s?

A . S im ila r to this one.

Q . S im ila r  to  th e flesh ?
A . S im ilar to both o f  th e s e ; they are  about on a par, 

there is not v e ry  m uch difference betw een them .
Q . H o w  m uch did yo u  p ay fo r  good s sim ilar to the

flesh?
A . I said, about a  d ollar fifteen  to a d ollar tw en ty.

Q . H o w  m uch fo r  good s sim ilar to th e b lue?

A .

O.
A b o u t th e sam e price.

H o w  m uch did yo u  p ay in Jun e?



M O R R IS S C H N E ID E R -— CR O SS. 29

A . A b o u t a d o lla r  fifty  to a  d o llar fifty-five.

Q . H o w  m uch in J u ly ?

A . A b o u t a  d o llar e igh ty.

Q . H o w  m uch did yo u  p ay in A u g u s t?

A . A b o u t a  d ollar e ight-five to tw o  dollars.

Q . F ro m  w hom  did you  b u y silk at that tim e at tw o  

d ollars ?

A : F ro m  people in P h ilad elp h ia  and N e w  Y o rk .

Q . F ro m  w hom  did you  b u y silk  in A u g u st at tw o  

d ollars ? 10

A . F ro m  M eyers in N e w  Y o rk .

Q . W h a t is h e? W h o  is he?

A . A  silk  house.

Q . A  m a n u fa ctu re r?

A . A  jobber. O r, m aybe a  m a n u fa ctu re r; I don’t 

know , but he sells the piece good s, and w h eth er he m an -

u factu res it h im self or is a jobber, I d on ’t kn ow .

Q . B y  w hom  are  y o u  em ployed, did yo u  say  ?

A . L . W iesn er &  Co.

Q. W h a t do th ey  do w ith  the silk ?  20
A . M a n u fa ctu re  dresses.

Q . Y o u  b u y oth er th in gs than silks, don’t yo u ?

A . A ll  fabrics.

Q . Y o u  say  yo u  paid a  d o lla r e ight-five to  two* dollars 

in A u g u s t?

A . Y e s , sir.

Q . H a v e  yo u  an y bills here sh o w in g  w h a t yo u  p aid ?

A . N o, sir.

Q. Y o u  w ere asked b y M r. K essler  to  be here to -d ay?

A . Y e s , sir. y 0
Q . A n d  yo u  cam e here fro m  P h ilad elp h ia  to te s tify  

fo r  h im ?

A . N o, sir.

Q . F ro m  N e w  Y o r k ?

A . F ro m  N e w  Y o rk .

Q. H e  told  you  w h at he w an ted  yo u  to te s tify  to ?

A . Y e s , sir.

Q . W h y  d id n ’t yo u  b rin g  the bills w ith  you ?
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A . I w as in N ew  Y o r k  and got a telephone call at 
eleven o’clock this m orning and I did not look that up.

Q. Y o u  are quite frien d ly w ith this m an?
A . M r. K essler?  Y es.

Q. V e ry  frien d ly?
A . V e ry  friendly, yes, sir.

Q. D id  you ever buy goods from  the S a vo y  S ilk  
M ills?

A . N ot to  m y know ledge.
Q . D id  you ever buy goods from  F uchs?
A . N o, not M r. Fuchs. H is face  is fam iliar to me, 

10 but I never bought anythin g from  him.

Q, D o you know  w hether your house ever bought 
any goods from  M r. F uchs?

A . N ot to m y know ledge.
Q. W h a t w as the price o f  the goods in the latter part 

o f  A p ril ?

A . A b o u t a  dollar ten to a dollar fifteen.
Q. W a s there ever a drop in the m arket during the 

year?

A . W h a t period, between w hat period ? W h a t year ? 
20 Q . F rom  A p ril until A u g u st?

A . N o, sir.

Q . T here w as not a drop in the m arket at a ll?
A . N o, sir.

Q . A re  you sure o f  that ?
A . A bsolutely.

Q . T h ere  w as not a drop in the m arket in June, was 
there ?

A . N o, sir. It w as a risin g  m arket.
Q . A lw a y s  a risin g  m arket ? 

g0  A . Y e s, sir.

Harry Kessler, the plaintiff, recalled as a witness on 
his ow n behalf, testifies as fo llo w s :

D irect exam ination, by M r. Bissell.

Q. I show  you this blue G eorgette w aist and ask you 

how  that com pares w ith the pieces which w ere the sub-

ject o f  the contract between you and the defendant ?
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M r. Joelson— O bjected  to. T h e  question is 
w hether that is the goods that w ere  sold, not 
how  it compares.

T h e  C ourt— I w ill a llow  the question.
M r. Joelson— I w ill ask if  this man is qualified 

to  show  how  he know s how  to  com pare them.
T h e  C ourt— I w ill allow  the question. T h e  

witness has testified that he has been in business 
fo r  a large  num ber o f  years, and. a  man w ho has 
been, in the business as m any years as he has 10  
ought to know  som ething about it.

M r. Joelson— T h is  man him self confesses 
th at he does not use much silk. H e is only in 
the w aist business and does not m anufacture 

silk. A  man m ay be in the w aist business all his 
life  and yet not know  the construction o f silk or 

the value o f  it, and he w ould not kn ow  how  it 
com pares w ith the pieces o f  silk  bought from  the 
S a vo y  S ilk  M ill.

T h e  C ourt— H e testified that he w as in the 20 
m arket every day b uyin g and selling silk.

O bjection  overruled. D efendant excepts.
A . It is about sim ilar m aterial.
Q. W hen you say that, is it as good or is it better or 

is it about the sam e quality ?

A . Just about the sam e; when it comes dow n to  
G eorgette you cannot exactly  get it to the sixteenth o f 
perfect, it varies som etim es you kn ow  from  one man 

between tw o  pieces o f  g o o d s ; it varies, one piece w ill 
look one w ay and one piece w ill look a  little  bit different. 30

Q. I ask yo u  the same question in relation to  the flesh 
colored w aist?

A . It is about the same, finished a little  different.
Q 1. A re  these w aists m ade by you ?
A . Y e s, sir.

Q. D id  yo u  m ake w aists out o f  the m aterial which 
you bought from  the S a v o y  S ilk  M ills?

A . Y e s , sir.
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Q . W ou ld  the prices o f  the w aists in these goods be 
sim ilar to  the prices o f  the w aists m ade out o f the 
S a v o y  S ilk  M ills good s?

A . I don’t g et you.
Q. T h ese w aists, are they o f  the same value as the 

w aists m ade out o f the S a vo y  S ilk  M ills  goods ?
T h e  C ourt— D o  th ey sell fo r  the same prices?
T h e  W itness— Y e s, sir, the same p rices; that 

is w hat w e replaced them with.

10
C ross-exam ination, by M r. Joelson.

Q. Is this the good s that you bought from  that w aist 
house in N ew  Y o rk ?

A . W h ich ?
Q. T h e  flesh and the blue.
A . F rom  w hich w aist house?

T h e  C ourt— Y o u  had better specify  w hich one 

you re fe r  to.
Q . W h ere did you buy the flesh?

2 q  A . T h is flesh I think is original goods, the S a vo y
goods.

Q. S o  that is the S a vo y  goods ?
A . Y e s, sir.
Q. A r e  you sure o f that?
A . I am alm ost sure.
Q . W h y  do you say you are alm ost sure? A n d  

w here did you get these blue goods ?
A . T h is  is the goods that w e replaced and bought.
Q. S o  you replaced it w ith  cheaper goods than you 

,.y  go t from  the S a v o y ?
A . N ot exactly  cheaper; as I said, as close as w e 

could get to  it.

Q . H o w  close is it?
A . I could not tell you. T h e  only th ing I can tell you 

w e m ade garm ents up and put this m aterial in some 
o f the garm ents.

Q. W h ere  did yo u  g et this w aist ?
A . In the factory.

MfPPl.... -4
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Q. W h y  didn’t you bring a piece o f cloth dow n, in-
stead o f a  w aist?  W h y  didn’t you  b rin g  that sw atch 
down that yo u  said you show ed the w aist house, instead 
o f this w aist?

M r. Bissell— O bjected  to.
O bjection  overruled.

A . I did not think it w as necessary to  b rin g  it along 
I w ill tell you w h y I did not. T h is  call w as m ade in 
such a h u rry  that I had to leave the factory. Y o u  see 
we did not know  exactly  w hen this suit w ould come up 10  
and I had to  run over pretty fast and did not get time 

to get ready, to get all these things along. O therw ise 
1 would have brought the papers along and w ould  have 
brought the sw atches a lon g and everything.

Q. In  other w ords, you w ere in too much o f a hurry 
to get here?

A . Y e s, sir.

Q. D id  yo u  look fo r that sw atch before you le ft 
Philadelphia ?

A . I did not. 2o

Q. W o u ld n ’t it have taken you ju st as long a  time to 
get the sw atch as to get this w aist ?

A . N o. T h e  call w as m ade about s ix  o ’clock in 
Philadelphia last evening and w e w ere closing up at 
that tim e and they told me to come out here this m orn-
ing.

Q. S o  you w ent in and grabbed a w aist and did not 
look fo r the sw atch?

A . Y e s, sir.

Q. H o w  do you know  this is S a vo y  S ilk  then if  you 30 
just grabbed it at random ?

A . W ell, w e m ade samples o f that goods.

Q. H o w  do you know  it is not another silk vou used ?
A . I know  it is their sample, because I look a fter  the 

sample end o f it also, I gave them those goods to make 
the samples out of.

Q. G ave w ho the goods ?

A . T h e  designer, I specified w hat th ey should m ake 
the sam ples out of.

5 K3S
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R ed irect exam in ation , b y  M r. B issell.
Q . A s  a  m atter o f  fa c t  yo u  d on ’t kn o w  w heth er you  

still have th at p articu lar sw atch ?

A . W h y , sure w e  h a ve  it.
Q . Y o u  say  yo u  g o t th is call a t P h ilad elp h ia  last 

n igh t apd cam e along, and th at w a ist w h ere did yo u  g et 

th at fro m ?
A . F ro m  our show  room .

Q . W h e re  ?
10 A . In Philadelphia.

Q . T h e  show  room  in P h ilad elp h ia?

A . N o, I g o t this fro m  our N e w  Y o r k  office.

Q . W h e n  did yo u  get it?

A . I g o t it th is m orning.

R ecro ss exam in ation , b y  M r. Joelson.
Q . S o  yo u  w ere  m istaken w hen yo u  said yo u  ju st 

grabbed the w a ist at s ix  o ’clock w hen yo u  w ere  clo sin g  

up ?
20 A . I g o t the w a ist in the N e w  Y o r k  office.

Q . Y o u  said yo u  le ft  P h ilad elp h ia  at s ix  o ’clock.

A . A t  seven o ’clock last evening.
Q . Y o u  said yo u  to ok  the w a ist fro m  the designer.

A . N o , sir, I did not.
Q . A n d  th at yo u  did not tak e  tim e to tak e  the sw atch  ?

A . I did not take it fro m  the d esign er a t all. I said 

I gen era lly  g a v e  instructions to  the d esign er b efo re  he 

m akes th e  sam ples out o f  w h a t good s to m ake the sam -

ples.
30 Q- D id n ’t yo u  say  on yo u r d irect exam in ation  that 

you  grabbed  this w a ist in P h ilad elp h ia?

A . I g o t this fro m  m y N e w  Y o r k  office.

Q . D id n ’t yo u  say  on yo u r d irect exam in ation  that 

yo u  g o t th is fro m  P h ilad elp h ia?

A . In P h ilad elp h ia?

Q . Y e s.
A . N o. I said  I g o t the call in P h iladelph ia, but I did 

n ot g et the w a ist in P h iladelph ia, I g o t the w a ist in our 

N e w  Y o r k  office.
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Q . W h a t did yo u  say about P h iladelph ia, about being 

in a  h u rry  to  close up a t s ix  o ’clock and did not have 
tim e to look fo r  the sw atch  ?

A . I said I g o t the call in  P h ilad e lp h ia  about s ix  

o ’clock and I did not h ave  tim e to  take a n yth in g  a lon g 

dow n here, and I took the seven o ’clo ck train , le ft  fo r  

N e w  Y o r k  and to o k  the sam ple fro m  the N e w  Y o r k  
office.

Q . S o  th at yo u  did not take it fro m  P h ilad elp h ia  at 
a ll?  10

A . N o , sir.

Q . Y o u  did not m ake a n y  attem pt to g et the sw atch 
at all ?

A . I did not. I did not h a ve  tim e.

Q . W h a t did yo u  say  about the d esign er in P h ila -
delphia ?

A . I said w h o ever duplicates the sam ples I g iv e  him  

instructions w h a t g o o d s to use fo r  d up licatin g  the 
samples. .

Q . D id n ’t yo u  buy a n y  co lors fro m  an yb o d y else, 20 
this sam e flesh color, than the S a v o y ?

A . Y e s , I th ink w e did b u y some.

Q. F ro m  w h om  did yo u  b u y som e?

A . W e  g o t good s fro m  John H . M ey ers  and fro m  
Sands.

Q . M ig h t th is be John H . M ey ers ’ g o o d s?

A . N o, that good s did not com e in till v e ry  late, this 

was the first purchase w e had and w a s the first shipm ent 

we received too.

P la in tiff rests. 30

M r. Joelson— M a y  it please the C o u rt, I ask  fo r  a 

nonsuit. T h e re  is no p ro o f here o f  a n y  dam age. T h e  

only p ro o f o f  d am age th at w e h ave here so fa r  is  th at 

the p la in tiff purchased  tw en ty-five  or th irty  p ieces at 

tw o  d ollars a y a rd  and there is no p ro o f th at these 

th irty  pieces he purchased  w ere in a n y  w a y  sim ilar to  

these other pieces. M r. B issell said  he w o u ld  connect
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these tw o w aists w ith the goods that w ere purchased 
from  the S a v o y  S ilk  M ills. So  fa r  there has not been 
any connection at all between these w aists and the S a vo y  

S ilk  M ill w aists.
T h e  C ourt— T h e  testim ony is that at the tim e this 

d elivery should have taken place that it w as a rising 
m arket and silk o f  this character w as w orth  from  a 
dollar eighty-five to tw o  dollars. So  that establishes 

how  much the dam age is, doesn’t it?
10 M r. Joelson— N o. F ro m  the p roof nobody purchased 

from  anybody one bit o f this kind o f silk.
T h e  C ourt— M r. K essler testified, and I understand 

the other w itness also testified, that that w as the m arket 

value o f the silk at that time.
M r. Joelson— T h a t w as the m arket value o f the silk, 

yes, but there w as no p ro o f o f w hat kind o f silk.
T h e  C ourt— T h e y  said silk o f this character.
M r. Joelson— T h e y  said sim ilar to  it, but could not 

te stify  that it w as »the same silk, they did not know  
20 w hat variety  o f silk w as m ade by the S avo y, th ey never 

bought any silk from  them, they ju st see these w aists 
here. T h e  w itness ju st took a casual glance at these 

w aists and said it w as silk o f this kind.
M otion  denied. D efen d an t except.
M r. Bissell— I offer these tw o  w aists in evidence.
A dm itted  and m arked the flesh-colored w aist “Plain-

tiff’s Exhibit P'6”  o f  this date, and the blue-colored 

w aist "‘Plaintiff’s Exhibit P5 ’ o f  this date.

P la in tiff rests.

30
Harry A. Fuchs, sw orn as a  w itness on behalf o f the 

defendant, testifies as fo llo w s :
D irect exam ination, by M r. Joelson.
Q. Y o u  are a  son o f D avid  Fuchs, the ow ner o f  the 

S a v o y  S ilk  M ills ?

A . Y e s , sir.
Q. W h o  is in charge or has the m anagem ent o f the 

selling a ffa irs  in N ew  Y o r k ?
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A . I have.
Q. Y ou  have charge o f  the selling affairs in New 

Y ork?
A . Yes, sir.
Q. D o you know the T rio  W aist Com pany?
A . Yes, sir.
Q. D id you sell them any goods in April, 1 9 1 9 ?
A . Yes, sir.
Q. Subsequent to the sale o f  the tw o hundred pieces 

o f goods in April, 1919* did you have a conversation 10 
with Mr. Kessler?

A. D o you mean before the sale was made.
Q. A fter the sale, after the contract was signed did 

you see Mr. Kessler?
A. N o, sir.
Q. Did you see Mr. Kessler in Philadelphia after this 

contract was made?
A. I seen him after we made a shipment o f  goods to 

him, I went to Philadelphia.
Q. F or what purpose did you go to Philadelphia? 20
A. H e claimed most o f  the goods were damaged and 

wanted me to look at them.
Q. W hen you came there, what was the conversation ?

Mr. Bissell— W hen was this ?
Q. D o you recall the date?
A. N o, I don’t remember exactly, but it was sometime 

after the last shipment o f  goods sent to him, sometime 
after April.

Q. Can you say about when that was?
A. In the early part o f  M ay I think. gp
Q. Tell us what conversation took place at the office 

o f the T rio  W aist Company?
A . W hen I got in he showed me most o f  the goods 

were damaged and he wants to return the whole lot, 
and he says he don ’t want any more goods shipped; 
if we shipped any more goods against the contract he 
will return them to us, and he considers the order can-
celled because the goods are not like the sample piece
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we showed him, they were damaged. I says, “Let me 
look at them.” . He says, “Yes, go ahead.” I examined 
the goods and found two or three pieces were damaged 
and I told him we would gladly take them back and 
change them for him and ship him other goods in the 
place of them. He said, “No, I don’t want any goods 
at all, I am going to send you back the whole lot of 
silk.” I says, “If that is the way you feel you send 
them back and we won’t do any more business with you. 

.jq  Just because there is a little depression in the price now, 
and you find you can buy the goods a little cheaper, you 
want to return the whole lot.”

Q. What other conversation took place? Was there 
any conversation as to the replacement of these thirty-

20

five pieces?
A. No; he wanted to return the whole lot.
Q. How many did you want to accept?
A. There were two or three pieces which were really 

badly damaged, and I wanted to replace them for him.
Q. You wanted to take back those two or three 

pieces ?
A. Yes, sir.
Q. Would he let you take those two or three pieces

30

back ?
A. No ; he said he wanted to ship the whole lot 

back, and we should not ship him any more goods 
against his order, and if we did he would return them.

Q. What did you say to that?
A. I told him, “If that is the way you feel about it 

we won’t do any more business with you; because you 
feel there is a little depression in the price and you can 
probably buy goods a little cheaper you want to return 
them.” And I went away with the intention that he 
would return the goods.

Q. Did you say to him you would ship him more
goods ?

A. I wanted to ship him the balance. He told me if 
we shipped him any more he would return them. Not 
to ship him any more goods.
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Q. What did you say to that?
A. I could not say anything to it. I •considered the 

matter closed. He canceled the order. We could not 
ship him any more. He was going to return the first 
shipment, and would not receive any more, so there 
was no use shipping him any more goods.

Q. Did you see Mr. Kessler subsequent to that?
A. You mean after that?
Q. After that, yes?
A. Yes; I saw him in New York. 10
Q. For what purpose did you go to see him in New 

York?
A. About the return of the goods. He had not re-

turned them yet.
Q. What did he say to you ?

Mr. Bissell— What time was this?
Q. What date was that?
A. I don’t remember exactly. It was some time 

after I had seen him in Philadelphia.
Q. About how long after you saw hffh in Phila- 20 

delphia ?
A. About a week or two.
Q. What was the conversation at that time?
A. “Well,” he says, “I sold the goods.” He says,

“I was supposed to return them, and,” he says, “I sold 
them.” I says, “Who did you sell them to?” And he 
told me Ost Brothers. I said, “How is it Ost Brothers 
could use them and you could not?”

Q. Was there any other conversation at that time?
The Court— What was his answer to that? 20 
The Witness— He says, “Well, we could not 

use them.”
Q. Was there any other conversation at that time?
A. After I told him that, why could Ost Brothers 

use the goods and not he, he turns around and says, 
‘'Well,” he says, “we cut them up. We cut around it 
and cut them all up.”

Q. Was there any talk about payment for those 
goods at that time ?
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Mr. Bissell— Objected to.
'(Question withdrawn.)

Q. What kind of merchandise did you sell to the 
Trio Waist Company?

A. Georgettes.
Q. What quality Georgette was it ?
A. It was two in a forty, seventy-two picks.
Q. Is that a good quality or a cheap quality ?
A. It is a cheap quality.

10 Q. What was the price of that quality goods at that 
time?

A. Around a dollar and fifteen cents. In fact, it 
was a dollar and fifteen cents and a little later on it sold 
down to a dollar and ten cents.

Q. Will your sales book show the price for which 
you sold this quality of goods?

A. Yes, sir.
Q. Will you please turn to the accounts showing at 

what prices you sold these goods ?
20 Mr. Bissell— Objected to. I don’t know ex-

actly what the purpose of this testimony is.
The Court— The purpose is to show the con-

dition of the market, I presume?
Mr. Joelson— Yes, the book is used to refresh 

his memory more than anything.
The Witness— Here is a few sales in April at 

a dollar and fifteen cents.
The Court— What month do you want?

Q. May, June, July and August?
30 A. Here is a sale in May at a dollar and fifteen 

cents.
Q. To whom was that sale made at a dollar and fif-

teen cents?
A. M. Schoenfeld & Co., Philadelphia.

The Court— Give us June? Can’t the witness 
look this up while some other witness is put on 
the stage, and mark the pages, and then return 
to the stand to testify about it?

Mr. Joelson— Yes, sir.



ha r ry  a . Fu c h s — d ir ec t 4i

Q. Was there any drop in the market price between 
the time this contract was made and August first, down 
to the month of August?

A. Why, between the latter part of May and June 
there was a dull season, and prices took a little flop.

Q. Between May and June, you say, there is a dull 
season ?

A. Yes, sir.
Q. Did Mr. Kessler ever come to your place of busi-

ness in reference to this transaction? 10
A. Yes, sir.
Q. When, about, was that ?
A. That was in the latter part of August.
Q. Did you have a conversation with him at that 

time?
A. Yes, sir.
Q. What was the conversation?
A. He wanted the balance of his order, and was 

willing to pay me a little more money to get it-—
Mr. Bissell— What,did he say? 20

Q. What did he say to you and what did you say to 
him?

A. He wanted the balance of his goods and wanted 
to pay a little more money to get it, and I told him—

Mr. Bissell— Objected to.
Q . Tell us what the conversation was?
A. He wanted the balance of his goods.

The Court— What did he say ?
The Witness— He wanted to pay me twenty 

cents a yard more. 3Q
Q. What did you say to him ?
A. He said he would like to have the balance of his 

goods.
Q. What did you say to him? Tell us as nearly as 

you can the exact wording.
A. I told him I did not care to do any more business 

with him. The deal I got in Philadelphia from him was 
enough. I did not care to sell him any further.

6 KES
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Q. What did he say to that ?
A. He wanted that we could do business further, he 

says, “I will give you a little more for the goods.”
Q. What did you say to him ?
A. I says, “No, we cannot do any further business 

after that Philadelphia deal.”
Q. Who was present at that time?
A. Mr. Schwartz.
Q. Who was Mr. Schwartz?
A. He is one of our selling agents.

Cross-examination, by Mr. Bissell.
Q. When you went to Philadelphia at the time of 

which you have spoken, you were summoned to come 
down there by Mr. Kessler ?

A. Yes, sir.
Q. You had a talk with him about the damaged 

goods, did you ? And that you say was something about 
the middle of May ?

20 A. No. It was the early part of May. Right after 
the last shipment. It was right after the last shipment 
we made him which was around the end of April.

Q. At that time the price was still firm at a dollar 
and fifteen cents?

A. No, prices were easing off a little.
Q. You said on your direct examination that the 

slump came around the latter part of May?
A. During May and the early part of June.
Q. Was it the end of May?

80 A. During the month of May and the early part of 
June.

Q. As a matter of fact you had sales that were made 
in May at a dollar and fifteen?

A. Yes, sir.
Q. Did you make any sales in May at a dollar and ten 

cents ?
A. Not that I know of. I will have to look that up.
Q. You have no sales outside of the dollar and 

fifteen?
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A. I could not say. I will have to look it up.
Q. What makes you say there was a slump in May ?
A. I know it was hard to sell goods and people were 

offering a little cheaper prices.
Q. Did you offer yours at any cheaper than a dollar 

and fifteen?
A. No. We were in a position to hold ours. There 

were different people who could not afford to hold the 
goods until August and they sold it a few cents cheaper, 
which caused the market to react, *0

Q. Did you have any sales at less than a dollar and 
fifteen cents?

A. Any number of sales made at a dollar twelve and 
a half, a dollar and ten and a dollar and seven and a 
half, and as .low as a dollar and five.

Q. And you say that the slump continued during 
June?

A. Around the middle part of June the prices came 
up again.

Q. Did you anticipate that they were going to come 20 
up or not?

A. Yes, sir.
Q. And in July?
A. I did not anticipate just when, but I figured that 

prices would come up a little.
Q. And the contract your father had with Mr. Kess-

ler called for the delivery of the remaining hundred and 
six pieces the latter part of July and August?

A. Whatever the contract called for.
Q. So that when these deliveries were called for there 30 

was no probability that the market would be as low as 
it was in May ?

A. Well, around what time?
Q. In July and August? You have told me that it 

was expected, that you anticipated that the market 
would go up in July and August?

A. Yes, sir.
Q. And they did not have to call for these goods until 

July and August?
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A. Well, this contract was settled at the time I was 
in Philadelphia, and Mr. Kessler told me he did not 
want any more goods and wanted to return what he 
had.

Q. I say, the contract that was made between Mr. 
Fuchs and Mr. Kessler called for the delivery of the 
last hundred pieces in July and August, didn’t it?

A. Yes. Whatever the contract called for.
Q. And the probability was that in July and August 

10 the silk would be worth more than it was in May ?
A. The probability would be both ways, probably up 

and down. I figured it would be up.
Q. That was the general feeling?
A. I don’t know as it was general. I felt that way.
Q. You knew what the general feeling was in regard 

to the situation then ?
A. I did not say general; I said I felt that way.
Q. What do you mean by the feeling of the market, 

is it your idea?
20  A. My idea in general.

Q. Then it was your idea that there was a falling 
market in May ?

A. At that time there actually did exist a lower 
market; that is, people who could not afford to> hold 
their cloths let it go at five to seven and a half cents 
below the market, which caused the market to ease off. 
Whatever houses could afford to hold their stocks until 
their received the same prices again, they done it.

Q. And you say the market was going up during July 
30  and August?

A. Yes, it went up.
Q. And it did go up?
A. Yes, sir.
Q. You expected it would?
A. Well, I figured it would, yes, sir.
Q. And Mr. Kessler did not have to1 call for the goods 

he had ordered until the last of July and the last of 
August under the original contract ?
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A. Well, whenever the deliveries were determined 
during those months?

Q. You said that you told him you would not do any 
more business with him?

A. Yes, sir.
Q. You considered the order was cancelled?
A. He told me the order was cancelled, because he 

said the goods we shipped him were not like the sample 
piece.

Q. You did not consider it was cancelled? 10
A. Yes, sir.
Q. I asked you just now if you considered it was 

cancelled, did you or did you not?
A. I did. He said to cancel it. He told me not to 

ship any more goods, he would not receive any more. 
That is what he said.

Q. Did you feel he had a right to do that?
A. Yes.
Q. Why?
A. Why didn’t he have the right. 20
Q. If you make a contract with a man—

Mr. joelson— I object to this line of ques-
tioning.

The Court— I think it is a perfectly proper 
question.

A. If I make a contract with a man and at the time 
the goods are received the market is easing off, and he 
felt he could buy the goods at a lower price, a dollar 
and seven and a half, was there any reason to' keep him 
to a dollar and fifteen when he did not want to keep 30  
his contract when he felt that he could buy it cheaper ?
I told him that I thought of him, and I could not do 
any more business with him.

Q . Did you say you could have compelled him to live 
up to that contract?

A. I probably could have compelled him, but I did 
not care to do it.

Q. Why not?
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20

A. Well, it was so small, the amount involved was so 
small it would not pay me to go to a lawyer and hire 
him, and before I got through where would I get all 
my expenses and my time.

Q. You were perfectly willing to say, “If you don’t 
want to take the silk don’t take it?”

A. Yes, sir.
The Court— At that time you anticipated the 
market would go’ up in June and July and
August ?

The Witness— Yes, I felt that way; that is 
why I was not anxious for him to take them.

Q. And you thought that he had guessed wrong?
A. I did not know how he guessed. It was none of 

my business how he guessed.
Q. What was the general feeling in the trade at that 

time in regard to the market ?
A. During what time?
Q. During May. During the month of May.
A. I tell you, they were selling goods down as low 

as a dollar seven and a half, which I originally sold for 
a dollar and fifteen.

Q. Is there a seasonal change in the market?
A. Different months, different times, prices change.
Q. What is the ordinary rule in May ? Is the market 

lower in May for this particular kind of goods?
A. Yes. As a rule the market is a little lower in

May.
Q. Mr. Kessler is familiar with the condition of the 

n market, isn’t he ?
A. Mr. Kessler is a very infrequent buyer, he buys 

very little silk.
Q. Do you know what you were getting for this same 

quality of silk in the end of August ?
A. The prices were around a dollar and thirty, a dol-

lar and twenty-five to a dollar and thirty.
Q. Were you making any at that time?
A. No, sir.
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Q. You were not making any?
A. Not during August.
Q. Did you make any in July ?
A. I cannot say. I don’t remember.
Q. Would you have been in condition to deliver the 

hundred and six pieces which you were under contract 
to deliver to Mr. Kessler after the'first of July?

Mr. Joelson— Objected to.
A. We were in a position to deliver the goods right 

after the time I made him the first shipment, the fact i 
that I shipped him the goods before the contract time 
shows that.

Q. I say, with regard to the hundred and six pieces 
which were left and under the terms of the contract 
which you were not called upon to deliver until the last 
of July and the last of August, if Mr. Kessler had asked 
you for them in July and August could you have de-
livered them?

A. Yes. Not during August. During July we could 
have delivered him everything, all the hundred and six 20 
pieces, whatever it was,

Q. Would they have been your own manufacture?
A. Yes, sir.
Q, Did you say something to him about being able 

to get some from your uncle at higher prices ?
A. No, sir.
Q. Was your uncle in the business?
A. Yes, sir.
Q. Was he making the same thing?
A. I don’t know what he was making, whether he jo  

was making Georgettes or not, I don’t know.
Q- You could not have sold him any of your own 

Georgettes in August?
A. No, sir.
Q. What did you do with what you had?

 ̂ A. We shipped them to different people like M. 
Schoenfeld, people in New York and in Jersey and in 
Philadelphia, at the same price.
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Q. Was he asking for them during July?
A. Well, he wrote me several letters and telephoned 

to me, but I paid no attention to him. I considered the 
thing settled.

Q. He telephoned to you ?
A. He probably did.
Q. Did he do that during June?
A. I don’t remember.
Q. Did you have any correspondence with your sell-

0 ing agents Bouten & Von Emerick in connection with 
that ?

A. No, I did not.
Q. Did the Savoy Silk Mills have any such cor-

respondence in that connection ?
A. No, sir, none at all.
Q. Are Bouten & Von Emerick your selling agents?
A. No. They are the factors. They guarantee the 

accounts ; they are bankers.
Q. And they had guaranteed the account of Mr.

0 Kessler?
A. Yes, sir.
Q. And you had some correspondence with them in 

that connection?
A. We had no correspondence. It is the usual run 

every day.
Q. Do you know whether Mr. Kessler made any 

complaint to Bouten & Von Emerick about your failure 
to deliver these goods?

A. I don’t know.
p Q. Did Mr. Kessler never say anything to you about 

having called the attention of Bouten & Von Emerick 
to that?

A. Never. Mr. Kessler never said anything to me 
about it.

Q. Did the Savoy Silk Mills enclose a letter from 
Mr. Kessler in answer to a copy of a letter which he 
had sent to Bouten & Van Emerick?

A. I have never seen it.
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Mr. Bi s s ell — I c all f o r t h e pr o d u cti o n of t h e 
ori gi n al l ett er w hi c h w as writt e n t o t h e S a v o y 
Sil k Mill s A u g u st 2 0t h, 1 91 9.

Mr. J o el s o n — W e h a v e n ot g ot it.
Mr. Bi s s ell — H a v e y o u t h e t el e gr a m w hi c h 

is r ef err e d t o i n t h at l ett er ?
Mr. J o el s o n — W e h a v e n ot a n y c orr es p o n d-

e nc e e x c e pt t h e l ett er w hi c h I s h o w e d y o u t hi s 
m or ni n g.

Mr. Bi ss ell — D o y o u r e me m b er g etti n g it ? 1 0

Mr. J o el s o n — I s p o k e t o Mr. F u c hs t hi s 
m or ni n g a b o ut it; h e s a ys n o w h e r e c ei v e d a 
t el e gr a m. W h at el s e di d y o u r e c ei v e ?

T h e Wit n e s s — S e v er al l ett ers.
Q. W h er e ar e t h e l ett ers ?
A. I t hi n k I t or e t h e m u p. I n f a ct, I k n o w I di d, as 

I c o nsi d er e d t h e m att er s ettl e d, a n d di d n ot c ar e t o 
c orr es p o n d wit h . Mr. K e s sl er i n a n y w a y.

Mr. Bi ss ell — Y o u h a v e n oti c e t o pr o d uc e 
t h os e l ett ers. 2 0

Mr. J o el s o n — Y e s, sir. Di d y o u c o ns ult a n y-
o n e a b o ut t hi s c orr es p o n d e nc e ?

T h e Wit n e s s — Y e s. W h e n I r e c ei v e d a t el e-
gr a m I c o ns ult e d m y l a w y er, b ec a us e m y f at h er 
s ai d p er h a ps it mi g ht l e a d t o a l a w s uit or s o me-
t hi n g, a n d t h e n I c o ns ult e d o ur att or n e y.

Q. I s h o w y o u a writi n g a n d as k y o u if t h at is a 
c o p y of t h e l ett er w hi c h w as r e c ei v e d b y t h e S a v o y Sil k 
Mill s writt e n u n d er d at e of A u g u st t hirt e e nt h fr o m t h e 
Tri o W ai st C o m p a n y ? 3 0

A. I n e v er r e me m b er r e c ei vi n g a n y l ett er li k e t his.
Q. I s h o w y o u a l ett er d at e d Oct o b er 7t h, 1 91 9, 

w hi c h p ur p ort s t o b e a c o p y of a l ett er fr o m t h e T ri o 
W ai st C o m p a n y t o t h e S a v o y Sil k Mill s, a n d as k y o u 
if y o u r e c ei v e d t h at ?

A. I pr o b a bl y r e c ei v e d t hi s l ett er; I r e c ei v e d s o me 
l ett ers a n d d estr o y e d t h e m.

7 K F S
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Mr. Bissell— I offer this letter in evidence.
Admitted and marked P la in tiff3s E x h ib it  P f  

of this date.
Q. I show you a letter from Bouten Emerick & Co. 

to the Trio Waist Company, dated July 19th, 1919, 
in which reference is made to the turning over to you 
of a certain letter received from them, and ask you if 
•you know anything about that ?

Mr. Joelson— I object. This is a letter writ-
10 ten by a third person to the defendant in this

suit.
Mr. Bissell— I am not offering it in evidence, 

I am asking a question.
The Court— I will allow the question.

A. What was the question?
Q. Was there anything said by Bouten, Emerick & 

Co. to you in regard to the request of the Trio Waist 
Company for the completion of your contract?

A. No, sir; they have nothing to do with it.
20 The Court— There was not?

The Witness— No, sir.
Q. Notwithstanding the reference that you see in 

that letter to that fact, you say they did not do what 
they say they did?

A. No. They did not take up those things with us, 
because they only act as bankers, and when they charge 
up the invoice the invoice is due from the people to 
them and payable to them, and we have nothing to do 
with it at all.

SO Q. Do you say any statement in there is false?
A. I don’t know whether it is false or not. There is 

the letter.

Redirect examination, by Mr. Joelson.
Q. Upon receipt of that letter E x h ib it  P 7 what did 

you do?
A. I went to our attorneys, yourself, for advice.
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Recross examination, by Mr. Bissell.
Q. Was there ever any written cancellation of the 

order ?
A. No, sir.
Q. Was there ever any answer given by you, either 

in writing or otherwise, to the repeated requests made 
by Mr. Kessler for the balance of the order ?

A. I considered the matter settled.
Q. Was there ever any answer?
A. No. There was no answer. I considered the 10  

matter settled when I left Philadelphia.

Em anuel Schw artz, sworn as a witness on behalf of 
the defendant, testifies as follows:

Direct examination, by Mr. Joelson.
Q. You are employed by the Savoy Silk Mills?
A. I am.
Q. What are your duties? What is your work?
A. I am selling agent.
Q. During the months of June, July and August 20 

did you sell any Georgettes for the Savoy Silk Mills ?
A. I did.
Q. What prices did you get for those goods ?
A. A dollar and fifteen cents.
Q. What month are you referring to now?
A. The month of May and some part of June.
Q. What quality of silk did you sell at that time?
A. Two in a forty with seventy-two picks.
Q. That was the only quality the Savoy made at 

that time? 30
A. That is right.
Q. Are you acquainted with the conditions of the 

market as to prices and demand for that quality of 
June?

A. I am.
Q_. And in the month of May?
A. Yes, sir.
Q. What was the market condition in the month of 

May as to the demand for merchandise ?
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A. Very poor.
Q. What was the merchandise selling for in the 

month of May?
A. About a dollar and ten cents or a dollar and twelve 

and a half cents.
Q. What was the condition of the market in June?
A. About the same.
Q. What was the merchandise selling for ?
A. About a dollar and fifteen cents, or a dollar and 

10 twelve and a half cents.
Q. When did the market rise in the month of June? 

What part of the month of June did the market for 
Georgettes advance?

A. About the fifteenth of June.
Q. And after the fifteenth, say from the fifteenth of 

June to the first of July, what were Georgettes selling 
for?

A. About a dollar and forty cents to a dollar and 
fifty cents, as best I can remember.

20 Q. After that what were Georgettes selling for in the 
month of August?

A. Well, around a dollar and sixty cents to a dollar 
and seventy cents.

Q. Did you sell any in the month of August ?
A. No, sir.
Q. You did not sell any at all in the month of August ?
A. No, sir.
Q. Did you make any attempt to sell any merchandise 

in the month of August?
30 Mr. Bissell— Objected to.

(Question withdrawn.)
Q. Do you know Mr. Kessler?
A. Yes, sir, I do.
Q. Did you ever see Mr. Kessler in the office of the 

Savoy Silk Mills in New York?
A. I did.
Q. Did you hear a conversation between Harry Fuchs 

and Mr. Kessler at that time? Tell us when it was 
about ?
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A. A-bout some time in the latter part of August Mr. 
Kessler came down to our New York office and I hap-
pened to be in the office at the time with Mr. Fuchs and 
Mr. Kessler. #

T h e C ourt— T ell us w hat the conversation 
w as?

The Witness— Mr. Kessler asked for his goods 
and Mr. Fuchs said, “Why, you cancelled your 
goods in Philadelphia, claiming they were 
damaged.” And then Mr. Kessler said, “Why 10 
let us forget about that. How much do you 
want, I will give you more money for the bal-
ance.” That is all I know.

Q. What did Mr. Fuchs answer to that?
A. “I don’t want to do any more business with you.”

Cross-examination, by Mr. Bissell.
Q. Y o u  w ere not selling any o f  these goods in A u g u st 

because the com pany had stopped m aking them then?
A. I don’t know, I don’t remember. 20
Q. Did you have any to sell?
A. I believe we had some.
Q. Did you hear Mr. Fuchs’ testimony here this 

afternoon in regard to stopping the manufacture of 
Georgettes ?

A. I did not hear that.
Q. D id  you know  when you w ent out w hat you had 

to put on the m arket?
A. W h a t WES thclt ?

Q. Did you know when you went out to the trade 30 
what you had to offer them ?

A. When was this?
Q. Whenever you went out to sell goods as selling 

agent ?
A . C ertainly.

Q. W h y  didn’t yo u  o ffer any G eorgettes in A u g u st?
A. I could not answer that.

T h e C ourt— Y o u  did not have it in yo ur hands 
to o ffer it, did yo u ?
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The Witness-—No, not in hand, we were mak-
ing them all the time.

Redirect examination, by Mr. Joelson.
Q. What did you sell in the manufactured goods for 

the Savoy Silk Mills, what kind of merchandise did 
you sell?

A. Satins.
Q. You sell satins exclusively?

Ig A. Yes, sir.
Q. What does the Savoy specialize in mostly?
A. Satins.

Re-cross examination, by Mr. Bissell.
Q . You say Mr. Kessler came in the office when you 

were there?
A. He came in the office.
Q. And asked for his goods?
A. Yes, sir.
Q- And is that the first time you had heard Mr. 

Kessler asking for those goods?
A. Well, that is the first time I did, yes, sir.
Q. Had you not heard anything said about that, re-

peated demand made that he was wanting those goods, 
and repeated demands that he was making for those 
goods?

A. I did not.
O. What offer did Mr. Kessler make at that time ?
A. He said, “Let us forget about it, about the can- 

30 cellation, and the balance of the goods that you owe me 
I will give you more money for.

Q. Was anything said at that time about Mr. Fuchs 
being able to get some goods from his uncle at a higher 
price ?

A. I did not hear anything of that sort.
Q'. That is all that you know about that?
A. That is all.-
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W illiam  Yoneff, sworn as a witness on behalf of the 
defendant, testifies as follows:

Direct examination, by Mr. Joelson.
Q. What is your business ?
A. Silk manufacturer.
Q. What is the name of your firm ?
A. Atlantic Silk Company.
Q. Are you a member of that firm ?
A. Yes, sir.
Q. How long have you been a member of the Atlantic } 0 

Silk Company?
A. Five years.
Q. What are your duties with that concern ?
A. Selling the silk.
Q. You are the selling representative of the concern ?
A. Yes, sir.
Q. Did you sell Georgettes of a construction of two 

m a forty seventy-two picks in the month of Tune Tulv 
and August?

A. We have been making a different quality. tlO
Q. Was it a better or a worse quality?
A. It was a better quality.
Q. What did you sell your better quality for?

Mr. Bissell— Objected to.
The Court It is some evidence of the market 

value. I will admit it.
A. The better quality we are selling for a dollar and 

twenty cents in the month of July, the early part of 
July, a dollar and seven and a half in the raw.

The Court— Is this in the raw? 80

The Witness— No, this not in the raw, you 
would have to add the dyeing and finishing and 
the discount.

The Court— How much would that be in all?
The Witness— It would make about a dollar 

and fifty cents in August.
The Court— How much would that be in July ?
The Witness— In July it would be about a
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dollar and thirty cents, about a dollar and thirty 
cents to a dollar and thirty-five cents.

Q. What construction of goods did you make?
A. Two in a forty-five and eighty pick.
O. How much was that goods worth, more than the 

two in a forty and seventy-two picks?
A. Well, ordinarily, it would sell for about ten cents 

a yard more than the two in a forty and seventy-two 
picks.

1°  Q So that your goods would cost ten cents on the 
yard more to purchase than the two in a forty and 
seventy-two picks ?

A. Yes, sir.
Q. You have a book here showing what sales you 

made and the prices you received; will you please turn 
to that book and tell us to whom and when those sales 
were made and the prices that you received for them?

Mr. Bissell— All the sales he made are you 
asking for?

20 The Witness— These are the sales made dur-
ing the months of May, June, July and August.

Mr. Bissell— I must ask that all the sales that 
were made be given or none at all.

Q. Does that book contain a record of all the sales 
made by you?

A. Yes, sir.
Mr. Bissell— That is the evidence he will give, 

of all of the sales that were made?
Mr. Joelson— Yes.

30 The Witness— In the month of May we sold
to L. A. Rose Waist Company, 25 West 3>2d 
Street, New York, at a dollar and fifteen cents.

Mr. Bissell— Is there anything to indicate 
whether those sales were made on preliminary 
contracts ?

The Court— When were these goods sold?
The Witness— These were sold May eighth.
The Court— When were they delivered?
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The Witness— They were delivered May 
eighth.

The Court— What quantity ?
The Witness— Well, about forty or fifty pieces.
The Court— Does not your book show?
The Witness— I will have to count them. 

(Counting them.) Thirty-four pieces.
Mr. Bissell—I would like to ask if in that book 

there is any indication as to whether the sales 
were made in compliance with previous contracts 10 
or not?

The Witness— We have hot taken contracts on 
that goods; we are not large operators on 
Georgettes, and only sell it as it comes over.

Q. So that the goods were sold at that price and the 
price was made at the time the goods were sold ?

A. Well, it was sold probably a week ahead of time, 
not longer than that. May twelfth we sold to Charles 
Fagin, 718 Arch Street, Philadelphia, at a dollar and 
fifteen cents. 20

Q. That is for the better quality ?
A. That is for the better quality.

The Court— Eighty picks instead of seventy- 
two?

The Witness— Yes, sir, and then more in the 
warp two in a forty-five.

On May sixteenth sold to Samick Brothers, 3 
East Twenty-second street, at a dollar and 
seventeen and a half cents; sold it finished.
May twentieth sold to Oldman & Grotchius, 377 30 
Fourth Avenue, New York, ninety-six cents in 
the raw, which probably is equivalent to a dollar 
and seventeen cents. May twenty-second 
charged up again to Sumick Brothers, at a dollar 
and seventeen and a half cents.

Mr. Bissell— You are giving us everything 
there? "•

The Witness— Exactly, everything, as it 
comes off the book. May twenty-third 

8 k e s
we
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c h ar g e d u p t o Ol d m a n & Gr ot c hi us at a' d oll a r 
a n d fift e e n c e nts, t h at is 3 7 7 F o urt h A v e n u e.

T h e C o urt — T h at is i n t h e r a w ?
T h e Wit n e s s — N o. T h at w as fi ni s h e d, fl es h 

G e or g ett e. T h e m ar k et w as st arti n g t o d ecli n e 
a littl e bit at t h e e n d of t h e m o nt h.

Q. W h e n di d t h e m ar k et d e cli n e a littl e bit ?
A. T h e l att er p art of M a y t h e m ar k et st art e d t o s a g 

a littl e bit.
• 0   Q. W h at n e xt ?

A. J u n e t hir d w e s ol d t o Ol d m a n & Gr ot c hi us G e or-
g ett e i n t h e r a w a g ai n at a d oll ar a y ar d.

Mr. Bi ss ell — W h at w o ul d t h at me a n ?
T h e Wit n e s s — T h at w o ul d me a n a d di n g t he 

d y ei n g a n d t h e fi ni s hi n g, t h at w o ul d b e el e v e n 
a n d el e v e n, t h at w o ul d b e a b o ut a d oll ar a n d 
t w e nt y-t w o a n d a h alf a y ar d.

■ Q. T h at is f or t h e b ett er q u alit y ?
A. T h at is f or t h e b ett er q u alit y. J u n e fift h, s ol d 

2 0  S u m a n c hi k Br ot h er s at a d oll ar a n d t w e nt y-fi v e.
Mr. Bi s s ell — H o w m uc h w a s t h at ?
T h e Wit n e s s — T h at w as a d oll ar a n d t w e nt y- 

fi v e u nfi ni s h e d w hit e G e or g ett e.
Mr. Bi s s ell — Y o u c a n t ell fr o m t h os e n ot es 

w h at t h os e ar e ? A r e t h e y all y o ur o w n n ot es ?
T h e Wit n e s s — Y e s, sir, m y o w n h a n d writi n g.
Mr. Bi s s ell — D o y o u k n o w w h et h er a s al e w as 

of m at eri al t h at w as fi ni s h e d or u nfi ni s h e d, or 

w h at e v er it w as ?
0  T h e Wit n e s s — T h e s e w er e fi ni s h e d, t h e y ar e

m ar k e d w hit e a n d w as r et ur n e d e v e nt u all y u n d er 
t h e cir c u mst a nc es.

Q. D o y o u k n o w w h et h er w h e n t h e g o o ds ar e m ar k e d 
w hit e or fl es h t h at me a ns t h at t h e y ar e d y e d a n d fi n-

i s h e d ?
A. Y e s, sir, w h e n it s a ys r a w, it me a ns i n t h e r a w 

st at e. J u n e si xt h t o H. B or a k, 1 1 7 0 Br o a d w a y, N e w 
Y o r k, at a d oll ar a n d ei g ht e e n a n d a h alf c e nts, t he 
m ar k et m ust h a v e b e e n a littl e bit e asi er at t h at ti me.



WILLIAM YON̂ P'f'---DIRECT. 59

The Court— Was that raw or finished?
The Witness— This was finished, flesh.

Q. Turn to July, please.
A. I have June tenth, Levy Bernstein, 117 Madison 

avenue, at a dollar and twenty-five, finished white 
Georgette, that was returned to us. June eleventh, 
Farquette Waist Company, New York, at a dollar and 
twenty-five, that was finished.

Q. Now, return to the July account.
A. Well, we have here June we sold in the raw at a 10 

dollar and seven and a half to the Banner Silk Mills 
right here in Paterson.

Mr. Bissell— What was that in the finished?
The Witness— That would be equivalent to 

about a dollar and twenty-five. Now, do you 
want the month of July?

Q.. Yes.
A. June twenty-fourth, sold Victory Broad Silk 

Works Georgette in the raw at a dollar and ten, that 
would mean about a dollar and twenty-seven and a 20 
half cents or a dollar and thirty. July first, sold to Old-
man & Grotchius at a dollar and ten, equivalent to 
about a dollar and twenty-seven and a half to a dollar 
and thirty; we always allowed in the raw about a cent 
cheaper than it would be in the finishing goods because 
they carry the account while it is being dyed.

Q. Turn to August.
A. August sixth, sold to H. Borak, 1170 Broadway, 

some Georgette at a dollar and thirty, that must have 
been something special; it is only a couple of pieces, 30  
and he must have had that promised.

Q. That will do as to the prices. I show you two 
silk garments in evidence here as P5 and P6 and ask 
you to examine the cloth in those garments and tell us 
whether or not there is any difference between those 
two cloths, and if so what the difference is?

A. The flesh color seems to be , a heavier piece of 
goods than the navy, with more silk in it.
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Q . W h a t  c o n s tr u c tio n  w o u ld  y o u  s a y  th a t  flesh  

c o lo r  s ilk  to  be, th e  fle sh  m a te r ia l ?

A .  T h e  fle sh  m a te r ia l w o u ld  be p r o b a b ly  e q u iv a le n t 

to  o u rs, tw o  in  a  fo r ty - f iv e  b y  e ig h t y  p ic k s , o r  p r o b a b ly  

a  litt le  b it  b e tte r  y e t.

Q . Is  th a t  tw o  th re a d  o r  th re e  th r e a d ?

A .  I t  lo o k s  lik e  t w o  th re a d , b u t h e a v y  w o v e n  p ie ce  

o f  g o o d s , c lo s e ly  w o v e n ; it  m a y  be m o re  th a n  e ig h t y  

p ick s . I t  is n o t as tr a n s p a r e n t  as  th e  b lu e. T h e  b lu e  

10 is v e r y  tr a n s p a re n t a n d  th e  flesh  is  c lo s e ly  w o v e n .

Q . W h a t  w o u ld  y o u  s a y  as  to  th e  c o n s tr u c tio n  o f  

th e  n a v y  p ie ce  o f  g o o d s ?

A .  T h e  n a v y  p ie ce  o f  g o o d s  lo o k s  lik e  tw o  in  a  f o r t y  

b y  s e v e n ty - tw o  p ick s , a  c h e a p  p ie c e  o f  g o o d s .

' - . . : , 1
C r o s s -e x a m in a tio n , b y  M r . B is se ll.

Q . D u r in g  th e  su m m er, fr o m  A p r i l  to  A u g u s t ,  w h a t  

w a s  th e  g e n e r a l tr e n d  in  th e  m a r k e t  p r ic e s  o f  s ilk , 

G e o r g e tte s  ?

20 A .  W e ll ,  a d v a n c in g  s lig h t ly .

Q . W h a t  w a s  th e  d iffe re n c e  in  th e  m a r k e t  p r ic e  in  

A u g u s t  fr o m  w h a t  i t  w a s  in  A p r i l?

A .  O f  co u rse , w h ile  I s a y  th e  m a r k e t  is  a d v a n c in g  

th e re  a re  c e rta in  tim e s  w h e n  th e  m a r k e t  is d e c lin in g , 

a n d  w h ile  it  k e ep s o n  ju m p in g  up th e  m a r k e t  is  m a n y  

tim e s  flo p p in g . '  '

Q . W h a t  w a s  th e  d iffe r e n c e  b e tw e e n  th e  A p r i l  p r ic e  

a n d  th e  A u g u s t  p r ic e  in  g e n e r a l?

A .  W e ll ,  G e o r g e tte  w a s  s e ll in g  in  A p r i l  a t  a b o u t a  

30 d o lla r  a n d  ten  to  a  d o lla r  a n d  se v e n  a n d  a  h a lf  so m e -

w h e re  u p  to  a  d o lla r  a n d  fifte e n , a n d  in  A u g u s t ,  as f a r  

a s  I c a n  re co lle c t, a b o u t a  d o lla r  a n d  f i f t y  o r  a  d o lla r  

a n d  s ix t y  cen ts.

Harry Fuchs, re ca lle d  as a  w itn e s s  o n  b e h a lf  o f  th e  

d e fe n d a n t, te stifie s  a s  f o l l o w s :

D ir e c t  e x a m in a tio n , b y  M r . J o e lso n .
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Q . D id  y o u  e x a m in e  y o u r  b o o k  to  le a rn  w h a t  p ric e s  

y o u  c h a r g e d  fo r  m e rc h a n d is e  in  th e  m o n th s  o f  M a y  
a n d  J u n e ?

A .  Y e s ,  sir.

Q . W h a t  p ric e s  d id  y o u  c h a r g e ?

A .  A  d o lla r  a n d  f ifte e n  cen ts.

Q . D id  y o u  se ll a n y  g o o d s  in  J u ly  o r  A u g u s t ?

A .  T h e r e  is so m e  g o o d s  so ld  in  J u ly .

T h e  C o u r t— C r e p e s  ?

T h e  W itn e s s — G e o rg e tte s . 1 0

Q . I  w ill  s h o w  y o u  th ese  t w o  g a r m e n ts , P 5 ,  th e 

flesh  c o lo r , an d  a s k  y o u  i f  th a t  is th e  s ilk  y o u  so ld  to  th e 

T r io  W a is t  C o m p a n y ?

A . . N o . T h is  q u a lity  is m u c h  b e tte r  q u a lity  th a n  

w e  a re  in  th e  h a b it  o f  m a k in g , o r  r a th e r  th a n  w e  m ad e.

Q . I s h o w  y o u  th e  n a v y , Exhibit P6, a n d  a s k  y o u  i f  

th a t is y o u r  s t u f f?

A .  I c a n n o t te ll w h e th e r  it is o u rs  o r  n o t, b u t it  is a 

q u a lity  s im ila r  to  o u rs , p e rh a p s  th e  le a s t  b it  b e tte r ;  I** 

c a n n o t te ll w h e th e r  it is o u rs  o r  n ot. 20
No cross-examination.
D e fe n d a n t  rests.

Ada Simon, s w o r n  a s  a  w itn e ss  o n  b e h a lf  o f  th e  

p la in tiff  in  re b u tta l, te stifie s  as f o l lo w s :

D ir e c t  e x a m in a tio n , b y  M r . B isse ll.

Q . Y o u  a re  w ith  th e  T r io  W a is t  C o m p a n y , o f  P h i la -
d e lp h ia  ?

A .  Y e s ,  sir.

Q . I n  th e ir  N e w  Y o r k  o ffic e ?  30
A .  Y e s ,  sir.

Q . Y o u  w e r e  w ith  th e m  d u r in g  la s t  s u m m e r ?

A .  Y e s ,  sir.

Q . H o w  lo n g  h a d  y o u  b een  w it h  th e m  b e fo r e  th a t?

A .  I  s ta r te d  J a n u a r y , 1 9 1 9 .

Q . D o  y o u  k n o w  M r . H a r r y  F u c h s ?

A .  Y e s ,  I  do.

Q . H a d  y o u  seen  h im  th e re  in. th e  o ffic e ?
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A . Yes* sir.
O . D o  y o u  k n o w  h is  v o ic e ?

A ,  I  do.

Q . D id  y o u  h a v e  a n y  te le p h o n e  c o n v e r s a tio n s  w ith  

h im  in  J u n e  o r  J u ly ?

A .  Y e s ,  a t  le a s t a b o u t f i f ty  tim es, i f  n o t m o re.

Q . D u r in g  w h a t  m o n th s ?

A .  D u r in g  J u ly  a n d  A u g u s t .

Q . Y o u  ca lle d  h im  u p  in  P a te r s o n ?

10  A . N o . I ca lle d  h im  in  N e w  Y o r k .  I tr ie d  to  g e t  

h im  in  P a te r s o n  se v e ra l tim es. M o s t ly  in  N e w  Y o r k .

Q . I n  th e c o n v e r s a tio n s  w h ic h  y o u  h a d  w ith  h im  in  

J u ly  a n d  A u g u s t  w h a t  d id  y o u  s a y ?

A .  I  a s k e d  h im  h o w  so o n  h e e x p e c ts  to  sh ip  the- b a l-

a n ce  o f  o u r  o r d e r  h e  o w e s  u s ?

Q . W h a t  d id  h e  s a y ?

A .  H e  k e p t o n  p u tt in g  m e o ff.

Q. W h a t  d id  h e  s a y ?

A .  H e  sa id  h e  d id  n o t k n o w  ju s t  h o w  so o n  h e  is  g o in g  

2 0  to  sh ip  th em .

Q . W a s  th e r e  a n y th in g  sa id  b y  h im  a b o u t th e  o r d e r  

h a v in g  b e en  c a n c e lle d  ?

A .  A b s o lu te ly  n o , n o t a  w o rd .

C r o s s -e x a m in a tio n , b y  M r . J o e lso n .

Q . Y o u  w e r e  e m p lo y e d  in  th e  N e w  Y o r k  o ffice ?

A .  Y e s ,  sir.

Q . H o w  lo n g  h a d  y o u  b een  e m p lo y e d  in  th e  N e w  

Y o r k  o ffic e ?

£1* A .  I s ta r te d  J a n u a r y , 1 9 1 9 .

Q . A n d  y o u  s a y  y o u  ta lk e d  to  M r . H a r r y  F u c h s  a n d  

a sk e d  h im  f o r  th e  g o o d s ?

A .  I  d id .

Q . W h a t  g o o d s  d id  y o u  a s k  h im  f o r  ?

A .  T h e  G e o r g e tte  th a t  h e  o w e s  us.

Q . W h a t  d id  h e  s a y  ?

A .  H e  sa id  h e  d id  n o t k n o w  ju s t  h o w  so o n  h e  w o u ld  

sh ip  it, h e  c o u ld  n o t g iv e  m e a  d e fin ite  a n sw e r .
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Q . Y o u  s a y  h e to ld  y o u  in  A u g u s t  h e to ld  y o u  he 

w o u ld  sh ip  it  to  y o u  la te r  ?

A .  Y e s ,  sir.

Q . D id n 't  h e  e v e r  te ll y o u  he d o es n o t m a k e  th a t  k in d  

o f  g o o d s ?

A .  H e  n e v e r  d id .

Q. H e  to ld  y o u  he w ill  m a k e  th e m ?

A .  A b s o lu te ly .

Q . In  A u g u s t  d id  h e g iv e  y o u  a n y  d a te  o f  d e liv e r y ?

A .  H e  d id  n o t g iv e  m e a n y  d a te  a t  a ll, h e  n e v e r  g a v e  1 0 
m e a n y  d ate.

Q. D id n ’t y o u  a s k  h im  to  s p e c i fy  th e  d a te ?

A .  I d id  a s k  h im  ju s t  w h e n  h e  e x p e c te d  to  sh ip  th e  

G e o rg e tte s .

Q . W h a t  d id  h e s a y  to  th a t  ?

A .  H e  sa id  h e d id  n o t k n o w , h e d id  n o t k n o w  h o w  

so o n  th e y  a re  c o m in g  th r o u g h , th a t  is th e  a n s w e r  I  g o t  
fr o m  him .

Q . D id  he te ll y o u  w h e re  th e  g o o d s  w e r e  ?

A .  N o , h e  d id  n o t te ll m e a  w o r d  a b o u t it. 20
Q . W h e r e  th e y  w e r e  c o m in g  th r o u g h  f r o m ?

A . H e  d id  n o t s a y  a  w o r d  a b o u t it.

Q . D id  y o u  a sk  h im ?

A . I k n e w  th e y  m a n u fa c tu r e d  th e ir  g o o d s  a t P a t e r -
son.

Q . W h e n  h e  sa id  th e  g o o d s  w e r e  c o m in g  th r o u g h  

d id n ’t  y o u  a s k  h im  fr o m  w h e r e ?

A . H e  ju s t  sa id  he d id  n o t k n o w  h o w  so o n  th e y  w e r e  
c o m in g  th ro u g h .

Q . D id  y o u  e v e r  g o  to  M r. F u c h s ’ p la c e ?  3 0

A . N o , I h a v e  n e v e r  b een  th ere .

Q . Y o u  a lw a y s  c a lle d  o v e r  th e  ’p h o n e ?

A .  O v e r  th e  te le p h o n e . H e  h a s b een  in  o u r  office 
se v e ra l tim es.

Q. H e  w a s  u p  th e re  a b o u t M a y  ?

A .  Y e s ,  sir.

Q . Y o u  g o t  M r. F u c h s  o n  th e  te le p h o n e  d id n ’ t y o u ?

A .  Y e s ,  s e v e ra l tim es.
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Q . W h o  sp o k e  to  h im  w h e n  y o u  g o t  h im  o n  th e  te le -

p h o n e  ?

A .  I g o t  M r . F u c h s  h im s e lf  s e v e ra l tim es.

O . W h o  sp o k e  to  h im  ?

A .  I d id .

Q . A lw a y s ?

A .  I d id , so m e tim e s  M r. K e s s le r  d id , so m e tim e s  I 

p u t M r . K e s s le r  o n  th e  w ire .

Q . F ir s t  y o u  sp o k e , th e n  M r . K e s s le r ?

0 A .  W h e n  I c o u ld  n o t g e t  a d e c id e d  a n s w e r  I p u t M r. 

K e s s le r  o n  th e w ire .

Q . F ir s t  y o u  tr ie d  to  g e t  a  d e c id e d  a n s w e r  a n d  w h e n  

y o u  c o u ld  n o t g e t  it  th e n  M r . K e s s le r  w o u ld  t r y ?

A . E x a c t ly .

Q . S e v e r a l tim e s  y o u  c a lle d  a n d  s e v e ra l tim es y o u  

sa id , “ J u s t  w a it , M r . K e s s le r  w a n ts  to  ta lk  to  y o u ” ?

A .  I d id , y e s , sir.

R e d ir e c t  e x a m in a tio n , b y  M r. B is se ll.

0 Q . T h e  c o n v e r s a tio n  th a t  y o u  h a d  w ith  h im  w o u ld  

b e  w h e n  M r . K e s s le r  w a s  n o t th e r e  a t a ll so m e tim e s 

w o u ld n ’t  it  ?

A .  W h e n  I  c a lle d  h im ?

Q . Y e s .

A .  Y e s ,  s e v e ra l tim es.

Q . W h e n  d id  M r . F u c h s  co m e  to  th e  o ffice ?

A .  W h e n  d id  he co m e  to  th e  s h o w r o o m  ?

Q . Y e s .

A .  A b o u t  w h a t  t im e ?  

f  Q . Y e s .

A .  A f t e r  h e so ld  th e  g o o d s  o r  b e fo r e ?

Q . A f t e r  h e  so ld  th e  g o o d s .

A .  H e  h a s  b e en  u p  a  fe w  tim es, I d o n ’t k n o w  ju s t  

w h e n .

Q . D id  y o u  e v e r  o v e r h e a r  a  c o n v e r s a tio n  b e tw e e n  

h im  a n d  M r . K e s s le r ?

A .  I  d id , yes.

Q . W a s  a n y th in g  sa id  a t a n y  tim e  in  y o u r  p re se n ce  

a b o u t c a n c e llin g  th e  o r d e r  o r  th e  c o n tr a c t?
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A .  A b s o lu t e ly  I  n e v e r  h e a rd  a n y th in g  a b o u t it.

Q . W a s  a n y th in g  sa id  b y  M r . K e s s le r  to  h im  in  re -

g a r d  t o  th e  d e liv e r y  o f  th e  g o o d s ?

A .  E v e r y  tim e  h e  ca m e  u p  M r . K e s s le r  a sk e d  h im  

w h e n  h e  e x p e c te d  to  sh ip  th e  g o o d s .

Q . W h a t  w a s  h is  a n s w e r  ?

A .  H e  d id  n o t k n o w ; as  so o n  a s  t h e y  c o m e  th r o u g h  

he w ill  g iv e  u s d e liv e r ie s .

R e c r o s s  e x a m in a tio n , b y  M r . J o e lso n . 10
Q . Y o u  a re  n o t in  th e  P h ila d e lp h ia  o ffice ?

A .  N o , I  a m  in  th e  N e w  Y o r k  sh o w ro o m .

Q . D id  y o u  h e a r  a ll th e  c o n v e r s a tio n  th a t  w e n t  on  

th e re  b e tw e e n  M r . K e s s le r  a n d  a n y b o d y  th a t  c a m e  in 
th e re  ?

A .  Y e s ,  m o st o f  th e m  I  do.

Q . Y o u  m a k e  it  y o u r  b u sin e ss  to  h e a r  a ll th e  c o n v e r -
sa tio n  ?

A .  I d o  n o t m a k e  it m y  b u sin e ss , I  a m  in  th e  s h o w -

ro o m  a n d  I  c a n n o t h e lp  b u t  h e a r  it. ©0

Q . T h e r e  a r e  tw o  offices th e r e  a r e n ’t  th e re ?

A .  W h a t  d o  y o u  m e a n  ?

Q . Y o u  h a v e  t w o  ro o m s th e r e  in  N e w  Y o r k ?

A .  W e  h a v e  a  s h o w r o o m  a n d  m y  office.

Q . A n d  d o  th e y  co m e  in to  y o u r  o ffice  to  ta lk  ?

A .  M r. K e s s le r  co m es in to  m y  o ffice, b e ca u se  th a t  is 

w h e re  M r. K e s s le r  d o es th e  p u r c h a s in g , in  m y  office.

Q . S o  th e y  w o u ld  n o t ta lk  in  th e  s h o w r o o m  ?

A .  T h e y  d o , y e s ;  b u t i f  M r . K e s s le r  w a lk s  in th e y  

co m e r ig h t  in  a f t e r  h im . ^

Q . W h e n  th e y  h a v e  a  c o n v e r s a tio n  th e y  co m e  in to  
y o u r  o ffice  to  let y o u  h e a r  it?

A .  I t  w o u ld  n o t be in te n tio n a l, I  c o u ld  n o t h e lp  to  

h e a r  it, b e c a u se  I a m  r ig h t  th e r e  a n d  h e a r  p r e tty  n e a r  
e v e r y th in g  th a t  g o e s  on.

Q . W h e n  th e y  ta lk  in th e  s h o w r o o m  y o u  c a n n o t h e a r  
it?

A .  N o t  u n le ss  I a m  in  th ere .

9 K £ S
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Q . I f  y o u  a re  n o t in  th e re  y o u  do n o t h e a r  i t ?

A .  B u t  I a m  in  th e re , I h a v e  c h a r g e  o f  th e  s h o w -

ro o m  ; I h a v e  c h a r g e  o f  th e  e n tire  o ffice , s h o w r o o m  a n d  

office.

Q . S o  w h e n  a n y b o d y  co m es in  t o  ta lk  to  M r . K e s s le r  

y o u  a re  th e re  to  h e a r  it  ?

A .  I c a n n o t h e lp  to' h e a r  it  b e ca u se  I  a m  r ig h t  th e re .

Q . H o w  f a r  is th e  o ffice  fr o m  th e  s h o w r o o m ?

A . A b o u t  fifte e n  o r  tw e n ty  fe e t.

1 0  Q . W h e n e v e r  a n y b o d y  co m es in  th e  s h o w r o o m  y o u  

a re  r ig h t  th e re  to* h e a r  w h a te v e r  g o e s  o n  ?

A .  Y e s ,  i f  I a m  r ig h t  th e re  I  h e a r  it.

Q . Y o u  co m e  r ig h t  in  im m e d ia te ly .

A .  I c a n n o t h e lp  b u t h e a r  it b e c a u se  I a m  r ig h t  th e re .

Q . Y o u  a re  f i f te e n  o r  t w e n t y  fe e t  a w a y  ?

A .  I t  is n o t so  f a r  a w a y  th a t  y o u  c a n n o t h e a r  w h a t  

p eo p le  sa y .

Q . Y o u  h e a r  w h a t  g o e s  o n  f if te e n  o r  tw e n ty  fe e t  

a w a y  ?

20 A .  A b s o lu te ly .

Q . Y o u  a lw a y s  h e a r  ?

A .  I  c a n n o t h e lp  b u t h e a r  it.

Q . Y o u  s a y  y o u  ca lle d  M r . F u c h s  on  th e  te le p h o n e ?

A .  Y e s ,  sir.

Q . W h o  to ld  y o u  to  ca ll M r . F u c h s ?

A .  M r . K e s s le r .

Q . W h e n  M r . K e s s le r  w a s  th e r e  h e w o u ld  ta k e  th e  

r e c e iv e r  a n d  sp e a k  to  h im , w o u ld  h e n o t?

A .  Y e s ,  i f  I c o u ld  n o t g e t  s a t is fa c t io n  h e  w o u ld  ta lk

30 to  h im , b u t h e c o u ld  n o t g e t  s a t is fa c t io n .

Q . F ir s t  y o u  w o u ld  ta lk  to  h im  a n d  th e n  he d id  ?

A .  Y e s ,  sir.

Harry Kessler, re c a lle d  as a  w itn e s s  o n  b e h a lf  o f  th e  

p la in tiffs , te stifie s  as f o l l o w s :

D ir e c t  e x a m in a tio n , b y  M r . B is se ll.

Q . Y o u  h a v e  h e a rd  th e  te s t im o n y  in  r e g a r d  to  th e  

c o n v e r s a tio n  w h ic h  M r . F u c h s  sa id  h e h a s  w ith  y o u  in
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Philadelphia in May, 1919? at which he said you can-
celed the order, was there any such conversation?

A. There was never any such conversation at all.
Q. Was anything said by you and by him at that time 

further than what you testified to on your direct exami-
nation in regard to your being satisfied ?

Mr. Joelson— Objected to as not rebuttal.
The Court— I think he has denied that already.
Mr. Bissell— I want to inquire in regard to 

the telephoning. 10
The Court— He said he telephoned a number 

of times.
No cross-examination.
Testimony closed.
The Court thereupon adjourned until to-morrow, 

February 19th, 1920, at 10 o’clock A. M.

SE C O N D  D A Y .

P a t e r s o n , N. J., February 19, 1920.
The trial was continued this day pursuant to adjourn-

ment.
Mr. Bissell— If it please the Court, I move that the 

Court direct a verdict for the plaintiff in this case, sub-
mitting to the jury only the question of the amount of 
damages. The question of the cancellation of the con-
tract is only a question as I understand that is brought 
forward as a defense and the only question of defense, 
and the only testimony as to that cancellation is the tes-
timony of Harry Fuchs, who has shown no agency and 
no authority whatever for his going to the defendant 
for such purpose; it was an important matter, regard-
ing the cancellation of a contract which is in writing.

The Court— The testimony is that you consented to 
it and he acted for the other side.

Mr. Bissell— His statement is that the cancella-
tion was as to the entire contract with the return of the 
goods that were shipped, and those goods were accepted 
by the plaintiff and paid for, and my'contention is that
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they cannot come here and say that this contract was 
canceled in one way and then say it was not in another, 
that he may have had authority to do one thing for his 
father and his father ratified another thing, but I can 
see no possible ground for holding that a contract made 
in writing could have been canceled in one way by an 
agent and then that cancellation not acted upon, but a 
different agreement, modifying the contract apparently 
made by the parties, and it seems to me the evidence is 

10 devoid of any testimony upon anything which would 
indicate a cancellation of the contract for the delivery 
of the balance of these goods. If the market had 
broken and the prices gone down so that it would have 
been a profitable thing for the defendant to have en-
forced the delivery, could we claim' for a minute that 
he could not assert his rights in July and August and 
deliver the goods as agreed to be delivered.

The Court— I think it is a question for the jury and 
1 will deny the motion.

20 Plaintiffs except.
Mr. Joelson— I would ask Mr. Bissell if he has with

him the plaintiff’s sales book?
The Court— Why do you ask that? The case was

closed yesterday.
Mr. Joelson— The case was closed, but Mr. Bissell 

was notified to produce that and I thought if he had it, 
it could be offered in evidence.

The Court— Naturally he would not have it here when 
both sides closed the case yesterday. You may proceed 

30 and sum up the case.
(Mr. Joelson sums up for the defendant.)
(Mr. Bissell sums up for the plaintiffs.)
The Court then charged the jury as follows :
The Court— Gentlemen of the jury, there are certain 

facts in this case that are not in dispute; there is no 
dispute about the fact that the parties to this case entered 
into a contract whereby the one party agreed to sell to 
the other two hundred pieces of silk at a dollar and
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fifteen cents a yard, these pieces consisting of approx-
imately sixty-five yards, as I recall it, and that the other 
party agreed to take the two hundred pieces at a dollar 
and fifteen cents a yard.

That was a definite, binding contract; made by two 
business men. And contracts, gentlemen, are serious 
matters. Business would not continue very long in any 
country where people did not observe the obligations 
created by their contracts. And this contract bound both 
parties. It was the duty of the party who agreed to 10 
deliver the silk to deliver it; it was the duty of the 
party who agreed to take the silk, to take it when it 
was tendered to him.

Now, that was the obligation of both of these parties. 
Nobody can make a contract and then avoid it by saying 
they are not going to keep it, or giving any flimsy 
excuse. Neither of these parties could do that, because, 1 
once they made their contract or bargain, that was an 
obligation on the part of both of them to keep it.

The plaintiff in the case admits that he received 20 
ninety-four of these two hundred pieces and that there 
were one hundred and six pieces yet to be delivered, that 
those hundred and six pieces were not delivered, and 
that, in spite of the fact that he tried a number of times 
to get the balance of the silk, that the silk was not 
delivered, and that the reason the silk was not delivered, 
the plaintiff contends, was because the price had gone 
up from a dollar and fifteen cents a yard, which was 
the contract price, to somewheres between a dollar and 
eighty-five cents and two dollars a yard. 30

There does not seem to be any dispute, gentlemen, 
about the fact that the price of silk did advance; be-
cause, as I recall it, the witnesses for the defense testi-
fied that the price advanced to a dollar and fifty or a 
dollar and sixty cents in the same period from May to 
August.

So the plaintiff’s contention is that the reason the 
defendant did not deliver the balance of the silk was
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because the price having advanced the defendant could 
sell the silk to somebody else and make more profit than 
he would if he delivered it to the plaintiff.

The defendant contends that the reason the silk was 
not delivered is because in the latter part of May the 
son of the defendant went to the plaintiff’s place of 
business and was there told that some of these goods 
were defective, that they had holes and streaks, and 
that the plaintiffs would not accept any more goods and 

10 that the defendant need not send any more of the goods, 
and that Mr. Fuchs then said to the plaintiffs, “Well, 
if that is your wish about the matter and you do not 
want any more of these goods, all right, call it off.” 
The defendant contends that this position was taken 
by the plaintiffs because there was an easing up or slack-
ening in the price of silk, and that later on, when the 
temporary slackening in the price had ceased, that then 
the plaintiff came to the defendant again and wanted 
the goods, but the defendant said to him, “No, you 

20 rnade your choice; you cancelled your contract, now 
you cannot have the goods.”

So you see, the defence here is that the contract was 
cancelled, and the burden of satisfying you that there 
was a cancellation is upon the defendant.

The plaintiff answers by saying that there was no such 
cancellation, that the plaintiff would not cancel a favor-
able contract of that kind because he believed that the 
price was going to advance further as also did the 
defendant believe that the price was going to advance,! 

30 and that the only change in the price was a seasonal 
slackening up of the advance in price in the latter part 
of May; and the plaintiff says that he never agreed to 
cancel the contract, but continually asked for his goods; 
and then the counsel for plaintiffs raises the additional 
point that young Mr. Fuchs had no authority to bind 
his father, that young Mr. Fuchs was not the agent of 
his father for the purpose of cancelling the contract, 
and that, if Mr. Kessler had desired to claim that Mr.
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Fuchs Junior’s action was a cancellation of the contract 
and the price had declined instead of advanced, that the 
father could have insisted on his contract and said that 
his son had no right to cancel the contract.

So that there is raised a question of agency, whether 
there are facts enough here to satisfy you that young 
Mr. Fuchs was dealing for his father and authorized 
to do so will be a question for you to determine. It is 
in evidence that most of the conversations during all 
this time were with young Mr. Fuchs, even over the 10 
telephone, and evidently the Kessler firm felt that they 
were talking with the defendant’s firm when they talked 
to young Mr. Fuchs.

Now, the question, gentlemen, is, was this contract 
satisfied? And are you satisfied that this contract was 
cancelled by the agreement and consent of both parties ? 
Because one party could not cancel it. If it was so 
cancelled and you are satisfied of that, then your ver-
dict will be no cause of action.

On the other hand, if this contract was not cancelled, 20 
and you are not satisfied by the burden of the evidence 
that it was cancelled, the contract then remains in full 
force and effect and then the defendant would be 
responsible for the failure to live up to his agreement.
The defendant would then be responsible for his failure 
to deliver the balance of the goods which he had sold 
to the plaintiffs, the hundred and six pieces.

The measure of damages in a case of that kind, gen-
tlemen, is fixed by our statute :

The measure of damages is the loss directly and nat- 30 
urally resulting in the ordinary course of business from 
the seller’s breach of the contract. Where there is an 
available market for the goods in question, the measure 
of damages, in the absence of special circumstances 
showing damages of a greater amount, is the difference 
between the contract price and the market or current 
price of the goods at the time or times when they ought 
to have been delivered.
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So you see, the measure of damages in this case is 
the difference between the contract price and the market 
or current price at the time when the goods ought to 
have been delivered.

The parties differ on that also; the plaintiff contends 
that the difference in the price was the difference be-
tween a dollar and fifteen cents which he agreed to pay 
and the market price which was between a dollar and 
eighty-five and two dollars. The defendant’s contention 

10 is that the market price was a dollar and fifty cents 
to a dollar and sixty cents, and not a dollar and eighty- 
five cents to two dollars; and I think that there was one 
other witness who testified to a smaller figure, the last 
witness who spoke about the raw material.

You have all those facts before you, and if you come 
to the question of damages, then you must determine 
what the current or market price was at the time these 
goods ought to have been delivered, and when you fix 
that price then the plaintiff will be entitled to the differ- 

20 ence between a dollar and fifteen cents and the sum that 
you find to have been the market price per yard; take 
the number of yards that were not delivered, multiply 
that number by the difference between a dollar and fif-
teen cents and the market price and that will be the 
plaintiff’s damages.

So take the case, gentlemen, and determine, first, 
was there a cancellation of this contract? If there was 
a cancellation of the contract, then your verdict is no 
cause of action. Because, if the parties agreed to can- 

30 cel it, that ends the matter. If there was no' cancellation 
of the contract, then the plaintiffs would be entitled to 
damages represented by the difference between the price 
agreed to be paid and the current or market price at the 
time the goods were to be delivered.

Have I covered your requests Mr. Bissell ?
Mr. Bissell— I think that covers it entirely, except 

that I take exception to number three there.
The Court— Yes, number three I decline to charge. 

I think it is a question for the jury on the evidence.



E X C E P T IO N S  TO C H A R G E . 73
And the defendant’s requests I decline to charge except 
as already charged, and I allow an exception.

(Plaintiffs except to the refusal of the Court to charge 
Request for the Plaintiff number three, as follows:

“3. There is no evidence that Harry Fuchs had au-
thority to cancel the contract in question.”

(The defendant excepts to the refusal of the Court 
to charge the Requests for the Defendant, as follows:

“ 1. If the jury finds from the facts that plaintiff did 
not purchase any goods in place of those that the de- 10 
fendant did not deliver, judgment should be for the 
defendant.

“2. If the jury finds that plaintiff purchased goods 
in place of those that defendant did not deliver, then 
judgment should be for the difference in the price for 
the number of yards purchased by plaintiff to replace 
goods which defendant did not deliver.”

(The jury is returned to the Court.)
Mr. Bissell— May it please the Court, I thought I 

might save the jury’s time in case they wanted to find 20 
a verdict for the plaintiff, and I have made a figuring out 
here and had it written out to be sent in, but by reason 
of the wish of defendant’s counsel I am: giving it to the 
Court and reading it and the jury may take it down:
6890 yards, if you take the difference between a dollar 
and fifteen cents and a dollar and ninety cents, a dollar 
and ninety cents being the average difference, would 
be a difference of seventy-five cents, a yard and that 
would total $5,167.50. .

The Court— How many yards do you claim? 3()
Mr. Bissell— 6890 yards, and if you take the fifty 

per cent increase it would be less.
The Court— The number of yards you claim is how 

many?
Mr. Bissell— 6890 yards, and at a dollar and fifteen 

cents a yard, if you take a dollar and ninety cents as 
being the correct market price then the difference is 
$5^67.50; if you take a fifty per cent increase of which

1 0  K E S
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there, was some testimony it would make a difference of 
fifty-seven and a half cents a yard increase and that
would amount to $3,951-75- 

(The jury then retire.)

10

EXHIBIT P i.
Office Copy 
No. 650

T r io  Wa i s t  Co mpa n y  
Makers of Trio Waist

S. W. Cor. 22nd & Arch Sts 
Philadelphia, Pa.

To Savoy Silk Mills
4/16/19 

Terms 6/10 60

20

200 pcs. @ 1.15 a yd- 
50 pcs. May 25th 
50 pcs. June 25 
50 pcs. July 25 
50 pcs. Aug. .25

i.ic

50 pcs., flesh 
“  “ white

15 “ black
“ “ navy

75 pcs. colors to hh 
be given later

Cn cn
S/Ì

Must be like sample
Last lot short— 15 yd. pieces

EXHIBIT P 2.

Receiving Report ¡ / a l l 9  No. 4260
T r io  W a is t  Co mpa n y  
22nd & Arch Streets 

Philadelphia, Pa.
From B'achmann Emmerich & Co.

44 East 23rd Street
New York City

Via American Express Charges $1.19
Georgette 703 53« 67s 59" 59s 574 595 67s 

(198) Total 495^ yards
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EXHIBIT P 3.

Receiving Report No. 1533 *
. Piece Goods Reed. 4/16 Inv. Date 4/17

T r i o  W ai st  Co m p a n y  

39 West 32d Street 
New York, N. Y. 4/17

Reed, by W. Kessler 
From Savoy Silk Mills

Payable to Bachman, Emmerich & Co. 4o
44 E. 23 St.

Via Del by Sol
i pc. 500 Georgette 115 68.71

Wht 6155— 59-6

EXHIBIT P 4.

Receiving Report 5/1/19
No. 4255

T r i o  W ai st  C o mp a n y  
22nd & Arch Streets 

Philadelphia, Pa.
From Savary New York City 

Via Express
G e o r g e tte  5 7 2, 5 5 1, 6 2 4, 5 8 4, 6 0 6, 6 2 s , 6 1 2, 6 8 4, 5 7 4, 

55 , 60, 6 1 2, 6 1 4, 5 7 3, 6 2 5, 6 0 7, 6 4 s, 3 7 2, 474, 6 4 1 , 5 5 s , 

70, 6 0 3, 5 5 7, 6 1 5, 6 0 7, 6 7 4, 6 6 2, 6 1 2, 5 5 6, 6 1 2, 5 3 s , 62«, 

5 8 4, 7 2 4, 5 7 , 5 5 4, 5 7 4, y6\ 6 2 s, 5 8 7, 60, 4 2 4, 6 1 5, 1 9 1, 

6 0 4, 4 7 1 , 5 3 2, 6 1 3, 5 9 1, 6 0 3, 6 0 5, 5 7 7, 6 2 4, 607, 5 6 5, 58 s , 

19 , 5 3 6, 60, 5 3 , 6 1 4, 6 0 5, 59, 6 1 3, 5 6 s, 5 8 s, 6 2 4, 6 4 ", 6 0 1, 

545, 4 i 2, 586> 6°^ 520> 586> 5*2’ to 1* 6 ° .  6 6 > 74®, 591» 
4 2 3, 5 8 s, 60.

20

30

(198)
4938

Total 49132/s yds.
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EXHIBIT P 7 .
Savoy Silk Mills,
Paterson N. J.
Gentlemen:—  10/7 / 1 9

We have not as yet received the balance of the goods 
due us, nor have we heard from you as to when you 
will complete our order.

We have advised you previously that you are com- 
pelling us to go into the open market and buy goods, 
and will charge you for the difference.

We again wish to state that unless we have mer-
chandise by return express you will again compel us 
to go out in the open market and purchase the balance 
due us from the order placed with you.

Yours very truly,

P. S. Call up our New York Office and advise Mr. 
Kessler what you are doing so that we may know 
how to guide ourselves,

20 Unless you call him up we will take immediate 
action.
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N u w J e r s e y  C o u r t  o r  E r r o r s  a n d  A p p r a r s .

H a r r y  K r s s r r r ,

Pl ai ntiff- A p p ell a nt,  

vs.

D a v i d  F u c h s ,

D ef e n d a nt- R es p o n d e nt.

r

G R O U N D S O F A P P E A L. 1 Q

T h e a p p ell a nt a s si g ns t h e f oll o wi n g gr o u n d s of a p p e al 
f r o m t h e j u d g m e nt of t h e N e w J er s e y S u pr e m e C o urt 
i n t h e a b o v e c a u s e: ■

1. B e c a us e t h e t ri al c o urt r ef u s e d t o dir e ct a v er di ct 
f or t h e pl ai ntiff, a n d s u b mit t o t h e j u r y o nl y t h e q u e s-
ti o n of t h e a m o u nt' of d a m a g e s, w h e n t h er e u nt o m o v e d 
b y c o u ns el f o r t h e pl ai ntiff.

2. B e c a us e t h e tri al c o urt r ef u s e d t o c h ar g e t h at t h er e 
w a s n o e vi d e n c e t h at H a r r y F u c h s h a d a ut h orit y t o 
c a n c el t h e c o ntr a ct i n q u esti o n, i n d e ni al of t h e r e q u est 
of t h e pl ai ntiff’ s c o u ns el t o m a k e s u c h a c h ar g e.

A r t h u r  H. B i s s b r r ,

Att o r n e y f o r Pl ai ntiff- A p p ell a nt.





Ĵefcr (flour* of ̂ Errors mt& JVppmb.

Ha r r y  K e ssl e r ,

Plaintiff-Appellant, I  ^PPeal
f from

vs- ) Supreme
Da v id  F u ch s , V Court.

Defendant-Respondent. J

A P P E L L A N T ’S  B R I E F .

1.

S tatem en t o f th e Case.

The plaintiff’s suit is on a contract made about 
April 16, 1919 with the defendant for the sale 
to the plaintiff of 200 pieces of silk at $1.15 a 
yard to be delivered by the defendant to the plain-
tiff at Philadelphia, Pa., 50 pieces on May 25, 
1919, 50 pieces on June 25, 1919, 50 pieces on 
July 25, 1919 and 50 pieces on August 25, 1919, 
(p. 2). There is no dispute that only 94 pieces 
of the 200 were delivered. These 94 pieces were 
delivered in April and May (Plaintiff’s Exhibits
2-3-4, pages 74, 75) for the May and June de-
livery but lacked 6 of fulfilling the contract re-
quirements, so that defendant was in default in 
June to that extent, in July 50 pieces additional, 
and in August the remaining 50 pieces, a total of 
106 pieces, which at 65 yards a piece, amounted 
to non-delivery of 6890 yards.

iOn inspecting the goods in May shortly after 
delivery plaintiff discovered defects in certain of 
the pieces and notified defendant and as a result 
Harry Fuchs, the selling agent of defendant who

10

20

30

40



2

had made the sale went to Philadelphia to ex-
amine the goods. Having examined them Harry 
Fuchs admitted that some of the pieces were im-
perfect and said that if returned defendant would 
replace them (p. 13, 11. 28-p. 15, 1. 9). The de-
fective goods were not returned but were sold by 
plaintiff and paid for by plaintiff to defendant.

Plaintiff personally orally, by writing, and tele-
phoning and by Miss Simon his employee during 

10 May, June, July and August, communicated with 
the defendant requesting the balance of the goods 
and was promised the same by the defendant but 
the contract was not kept (p. 8, 11. 30-39; pp. 9, 
10, 41, 62-66). The letter of October 7, 1919 
(Exhibit P-7, p. 76) written to the 'Savoy Silk 
Mills, defendant’s mill, stating plaintiff’s request 
for fulfillment of contract, shows plaintiff’s posi-
tion. Defendant never answered this letter. But 
his testimony as to receiving and destroying some 

20 letters is significant (p. 49, 11. 1-37). To replace 
the undelivered goods in part plaintiff bought 
on a rising market, paying $2.00 a yard. The 
average market price in August when the breach 
was complete was, according to the plaintiff’s 
witnesses from $1.55 to $2.00 a yard and accord-
ing to defendant from $1.50 to $1.70 (p. 8, 1. 24; 
p. 24, 1. 36; p. 25, 1. 11; p. 32, 1. 22; p. 60, 1. 32), 
an advance of from $.35 to $.85 over the contract 
price of $1.15.

(Suit was brought by plaintiff for the breach of 
contract and loss to him arising out of the de-
fendant’s failure to deliver the balance to him 
on a rising market.

Defendant, as shown by his answer has made 
several defenses (p. 3) viz: First Special De-
fense is “cancellation” ; Second Special Defense 
is “agreement to relieve from delivery” ; Third 
Special Defense is “failure of plaintiff to furnish 
to defendant ‘colors’ in which goods were to be
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manufactured” ; Fourth Special Defense is “release 
from performance”. At the trial the defendant 
seemed to rely on the defense of “cancellation” 
judging from the testimony of Harry Fuchs. As 
to the other defenses no attempt was made to 
prove the third special defense while the testi-
mony on the part of the defendant did not show 
any such agreement as was set up in the second 
defense. As to the Fourth defense, the plaintiff 
having paid for the first shipment, the consider- 10 
ation for the release claimed by the defendant was 
lacking. The Court in its charge referred to the 
defense as that of “cancellation” (p. 70, 1. 22; p.
71), and no exception was taken to the charge in 
that respect by the defendant.

Defendant attempted to draw an inference that 
plaintiff desired a cancellation and to return the 
goods in order to buy in May and June 1919 at a 
price lower than the contract price, but the evi-
dence shows plaintiff did not return the goods 20 
paid for then and in fact sold them at a profit, 
defective as they were; also that at the time the 
remaining deliveries were due in July and August 
the market price was rising and in August, at 
least $.75 a yard over the contract price and 
that defendant refused to deliver the goods re-
quired.

2.
Grounds of A ppeal.

30

1. That the trial court committed error in re-
fusing to direct a verdict for the plaintiff sub-
mitting to the jury only the question of the 
amount of the plaintiff’s damages, (p ^

2. That the court committed error in its re-
fusal to charge that there was no evidence that 
Harry Fuchs had authority to cancel the contract 
in question. ( s  > W 40
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3.

B r ie f  of the A rgu m ent.
I. The T r ia l C ou rt erred in  not direct-

in g  a verd ict fo r the p la in tiff subm it-
tin g  to the ju r y  o n ly  the question of 
damage.

(a) The facts, and inferences support plain- 
tiff’s claim.

(b) The facts, and inferences do not sup-
port defendant’s defense nor is there any legal 
evidence produced by defendant to support any 
one of them.

(c) As a matter of law there was no fact 
in doubt or dispute except the question of dam-
ages.

(d) The goods delivered were 106 pieces short 
of the contract number. Of the 94 pieces received

20 some were defective, and Harry Fuchs went to 
Philadelphia to see about them (p. 11, 11. 12-20). 
He admitted the goods were damaged (p. 11, 1. 
18; p. 13, 11. 24, 25; p. 22, 1. 34), and agreed that 
the defendant would replace the damaged goods if 
returned (p. 11, 11. 19, 26; p. 13, 11. 28-32). The 
damaged goods were not returned but were sold 
by the plaintiff (p. 14, 11. 4-40; p. 16, 1. 8), as 
the defendant knew (p. 15, 11. 1-10), for he accept-
ed payment for them. Plaintiff’s testimony (p. 7, 

30 11.22-29; p. 8,11.30-39) shows that he was anxious 
to get the balance of the goods and was promised 
delivery of the same by or on behalf of the de-
fendant. This was during June, July and August 
1919 (p. 9,11. 1-2; p. 9, 11. 26-29; p. 9, 11. 32-38; p. 
12, 11. 5-11). The testimony of Ada Simon proves 
plaintiff was continuously after defendant for the 
goods (pp. 61-62-63-64-65-66); also that Harry 
Fuchs told plaintiff the price was going up (p. 
23, 11. 4-5); it went up in July and August 1919

40
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(p. 8, 11. 11-22; p. 16, 11. 27-31; p. 23, 1. 22; p. 21,
11. 30-36; p. 25, 1. 1; p. 13, 11. 30-37; p. 11, 11. 29- 
33).

There was no falling market in May or June 
(p. 30, 11. 20-30; p. 60, 11. 23-26). Nor did plaintiff 
buy any goods elsewhere during these months.
In short there was no reason for plaintiff to 
cancel the contract. He was even able to sell the 
defective goods at a profit (p. 12, 1. 1). De-
fendants relied on their defense of “cancellation”, 10 
but they submitted no legal proof of it. There 
is absolutely no proof of the authority of Harry 
Fuchs to make such an agreement of cancellation. 
There is no proof of the ratification by defendant 
of Harry Fuchs’ alleged agreement to cancel and 
accept return of the goods. As payment for the 
said goods was accepted by the defendant there 
was a repudiation, not a ratification of the said 
alleged agreement. Very significant are the ad-
missions in defendant’s evidence. 20

(1) That there was a rising market in July 
and August (p. 52, 1. 22; p. 60, 11. 30-33).

(2) That they were unable or unwilling to 
deliver the balance of the goods to plaintiff 
(p. 46, 11. 8-12; p. 47, 11. 19-20-32; p. 48, 11. 1-4).

(3) That they had received many messages 
in writing and by telephone from plaintiff re-
questing fulfillment of the contract (p. 48, 11. 1-4).

(4) That they had received and destroyed a ^  
number of letters and a telegram from the plain-
tiff (p. 49).

The failure of the defendant to reply in writ-
ing to any of these communications is strange if 
they thought the contract was actually cancelled 
as they claim (p. 51, 11. 1-11).

In brief the appellant’s position is this. The 
defendant set up as a defense an oral agreement 
between him and the plaintiff (which agreement

40
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was made by his sales agent) to cancel the en-
tire contract, no part of the purchase price 
having then been paid. The original contract hav-
ing been in writing under the Statute of Fraude, 
a parole agreement of cancellation was void. 
Furthermore, the undisputed testimony showed 
that the parties did not carry out this alleged 
agreement of cancellation but that the plaintiff 
paid for the goods already received and repeated- 

10 iy demanded the delivery of “the balance of his 
order” as it was put by the defendant’s own wit-
ness (p. 41, 1. 18). The defendant therefore can-
not rest his defense of cancellation upon this 
alleged agreement when it appears from the tes-
timony of his own witness that the terms of that 
agreement were not carried out by him.

In speaking of the discharge of contracts by 
agreement it is said in 9 Cyc 593 “A contract 
may be discharged at any time before the per- 

20 formance is due by a new agreement with the 
effect of altering the terms of the original agree-
ment or rescinding it altogether and a claim un-
der the original contract may then be met by 
the new agreement so far as the latter operates 
to alter or rescind the former.” And on page 
595, “In such case the new agreement takes the 
place of the old and consists of the new terms and 
as much of the old agreement as the parties have 
agreed shall remain unchanged.” The claim of 

30 cancellation of the entire contract set up by the 
defendant was not sustained by his own proof. 
There is no testimony in the case from which it 
can now be claimed that the contract was modi-
fied by a completion as to part and the rescission 
as to the balance. The burden of proof of a 
change or modification was on the defendant. 
9 Cyc 761, and cases cited. This burden was 
not sustained.

40
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XI. The Trial Court erred in its refusal 
to charge at the plaintiff’s request 
that “There is no evidence that Harry 
Fuchs had authority to cancel the 
contract in question.

In a recent case in this court where a selling 
agent visited a customer of his principal, where 
the goods “were not up to the standard”, and 
he agreed to relieve the customer of liability from 10 
the sale and to have the goods shipped elsewhere, 
this court held that there was nothing in the case 
to show the agent had any power to agree to a 
modification of the contract, or to relieve the 
defendant of any of its provisions. £> Clem ens 
H o rst Co. vs. P eter B reid t C ity  B rew ery  109 At. 
Rep. 727. “On an issue of agency when the 
facts are not in dispute and the inferences from 
them are not in doubt the question is one of 
law for the court.” 103 At. 202. There was no 20 
conflict on the evidence as to this point as there 
was no evidence whatever to support Harry 
Fuchs’ authority. The evidence and presump-
tion are to the contrary. The only evidence is 
(p. 36, 1. 37; p. 37, 1. 2) to the effect that Harry 
Fuchs had charge of “selling affairs,” in New 
York.

“Presumptively an agent is employed to 
make contracts, not to rescind or modify 
them; to acquire interests, not to give them 30 
up, and no power to cancel or vary an agree-
ment is to be inferred from a general power 
to make it, nor has the agent any implied 
power to waive or give up right or interests 
for his principal.” 2 Corp. Juris. 645.

“Ordinarily a sales agent is supposed to 
be employed to contract a sale and has no 
implied power, once this is done either to 
undo or to modify the contract. The sale 
completes the transaction and there is no

40
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presumption from the mere authority to sell, 
that the agency continues so as to enable the 
agent to rescind the sale, and accept a return 
of the property.” 2 Corp. Juris 608.

Citing M ange W ein er Co. vs. Patton W a r  sham  
D rug Co., 27 Pa. Super 315, as saying

“That no implied authority to rescind and 
, accept a return of the goods is to be inferred 

in a selling agent from the mere fact of his 
10  authority to sell; if the salesman has a great-

er or different authority, that fact must be 
ascertained by the jury upon competent evi-
dence.

“As a general rule a power to sell land or 
to do some act in connection with a sale 
conveys no authority to modify or rescind 
the contract of sale after it is made; and 
the agent cannot thereafter without his prin-
cipalis consent, cancel the contract so as 
to release the purchaser.” 2 Corp. Juris 617.

20 The defendant repudiated any attempt of Harry 
Fuchs to cancel the contract by accepting pay-
ment for the goods which Harry Fuchs claimed 
were to have been returned as a part of the “can-
cellation agreement.” ' . _
Se«.cOso I v TTg -r - C « > .  v3c**-k e .o . 3

III. There was no legal evidence to sup-
port the verdict.

(a) There is no legal evidence to support 
any defense of the defendant.

30 (b) To make a jury question of the defense
of “cancellation of contract”, on which the de-
fendant relied at the trial there must be not only

(1) evidence as to Harry Fuchs’ authority 
to cancel the contract, or

(2) ratification by the defendant of Harry 
Fuchs’ unauthorized act, but also,

(3) no act of defendant inconsistent with 
the alleged cancellation.

40
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When defendant accepted payment he repudi-
ated any attempt of Harry Fuchs to cancel the 
contract and the defense falls and there is no 
question for the jury except damages.

“A judgment which the evidence undis- 
putedly shows is not sustained by the facts 
will be reversed.” W arren  vs. F in n , 86 At 
530.

The judgment should be reversed for jq 
the reasons stated.

Respectfully submitted,

A r t h u r  H. B is se ll ,
Of Counsel with Plaintiff-Appellant,

442 (Bloomfield Ave., 
Montclair, N. J.

20

30
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NEW JERSEY

COURT OF ERRORS AND APPEALS

H a r r y  K e ssl e ir ,
Plaintiff-Appellant,

On Appeal 
from 
Supreme 
Court.

D a v i d  F u c h s , 
Defendant-Respondent.

DEFENDANT’S BRIEF.

In this brief we will answer appellant’s brief 
and his grounds of appeal in the same order as 
taken up by him.

The trial court committed no error 
in refusing to direct a verdict ,for the 
plaintiff, and to submit to the jury only 
the question of the amount of the plain-
tiff’s damages.

Had the trial court done as requested and di-
rected the jury to find for the plaintiff, leaving to 
them only the question of the amount of damages, 
he would have usurped the functions of the jury. 
Whether the defendant was liable at ¡all for any 
damages was purely a matter of fact to be deter-
mined by the jury.

I.
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The defendant had presented evidence of a rescis-
sion or cancellation of the contract sued upon and 
of admissions by the plaintiff, made on different oc-
casions, of the fact of a mutual rescission or can-
cellation. The plaintiff", of course, denied that any 
rescission or cancellation had been made. In this 
state of affairs, if the court had directed the jury 
to find a verdict, for the plaintiff, it would have 
ignored all the following evidence introduced by 
defendant pointing to1 the rescission or cancellation.

A short time after a shipment of goods was made 
under the contract plaintiff complained that some 
of the goods were faulty and sent for defendant’s 
agent to call upon him in Philadelphia,, and de-
fendant’s witness Harry A. Fuchs’ (the agent) 
testimony is as follows (Case, p. 3T, lines 30, etc., 
and p. 38):

Q. Tell us what conversation took place 
at the office of the Trio Waist Company 
(plaintiff’s company).

A. When I got in, he (meaning plaintiff)
. told me most of the goods were damaged and 

he wants to return the whole lot, and he says 
he don’t want any more goods shipped; if 
we shipped any more goods against the con-
tract, he will return them to us, and he con-
siders the order cancelled because the goods 
are not like the sample piece we showed 
him, they were damaged. I says, “Let me 
look at them” ; he says, “Yes, go ahead” ; I 
examined the goods and found two or three 
pieces were damaged, ia,nd I told him we 
would gladly take them back and change 
them for him and ship him other goods in 
place of them. He said, “iSTo, I don’t want 
any goods at all, I am going to send you back 
the whole lot of silk.” I says, “If that is the
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way you feel, you send them back, and we 
won’t do any more business with you. Just 
because there is a little depression in the 
price now, and you find you can buy the 
goods a little cheaper, you want to return 
the whole lot.”

Q. What other conversation took place? 
Was there any conversation as to the replace-
ment of these 35 pieces?

A. No, he wanted to return the whole lot.
Q. How many did you want to accept?
A. There were 2 or 3 pieces which were 

really badly damaged, and I wanted to re-
place them for him.

Q1. You wanted to take back those 2 or 3 
pieces?

A. Yes, sir.
Q'. Would he let you take those 2 or 3 

pieces back?
A. No, he said he wanted to ship the whole 

lot back, and we should not ship him any 
more goods against his order, and if we did, 
he would return them.

Q. What did you say to that?
A. I told him, “If that is the way you 

feel about it, we won’t do any more business 
with you; because you feel there is a little 
depression in the price, and you can prob- • 
ably buy goods a little cheaper, you want to 
return them,” and I went away with the in-
tention that he would return the goods.

Q. Did you say to him you would ship 
him more goods?

A. I wanted to ship him the balance. He 
told me if we shipped him any more he would 
return them. Not to ship him any more 
goods.
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Q. What did you say to that?
A. I could not say anything to him. I con-

sidered the matter closed. He cancelled the 
order. We could not ship him any more. 
He was going to return the first shipment, 
and would not receive any more, so there was 
no use shipping him any more goods.

If there had been no further evidence on the part 
of the defendant with reference to the alleged can-
cellation, the foregoing testimony, if credited by 
the jury, would have sustained a finding by it of 
a mutual cancellation.

The goods, however, were not in fact returned by 
the plaintiff, and Harry A. Fuchs testifies about a 
conversation in New York between him, and the 
plaintiff with reference to the failure of the latter 
to ship back the goods (Case, p. 39, lines 10, etc.) :

Qi. What was the conversation at that 
time?

A. “Well,” he says, “I sold the goods.” 
He says, “I was supposed  to return them, 
and,” he says, “I sold them.” I says, “Who 
did you sell them to?” And he told me, “Ost 
Bros.” I said, “How is it Ost Bros, could 
use them and you could not?”

Q. Was there any other conversation at 
that time?

The Court: What was his answer to 
that?

The Witness: He says, “Well, we could 
not use them.”

Q. Was there any other conversation at 
that time?

A. After I told him that, why could Ost 
Bros, use the goods and not he, he turns 
around and says, “ W e ll ,”  he says, “ w e  cut
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them  up. W e  cut around it and cut them  
all up.”

If the jury credited this witness, he furnished in 
the above excerpt from his testimony further proof 
of a cancellation of the contract sued upon; he 
reports the plaintiff as saying that he “was sup-
posed to return” the goods then shipped on ac-
count of the contract.

Again, if the jury deemed this witness to be 
veracious, his testimony signally discredits the 
plaintiff, since he describes the plaintiff as con-
tradicting himself as to what disposition. he had 
made of the goods which he “was supposed to re-
turn” ; plaintiff first claims that he sold them to 
Ost Bros., and when asked why Ost Bros, could 
utilize the goods when he could not, he says that 
he cut around the damaged spots and used the 
goods himself.

The same witness tells of a further conversation 
with plaintiff (Case, p. 41, lines 9-40, and p. 42, 
lines 1-10) :

Q. Did Mr. Kessler ever come to your 
place of business in reference to this trans-
action?

A. Yes, sir.
Q, When about was that?
A. That was in the latter part of Au-

gust.
Q. Did you have a conversation with him 

at that time?
A. Yes, sir.
Q. What was the conversation?
A. He wanted the balance of his order, 

and was willing to pay me a little more 
money to get it.
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Mr. Bissel: What did he say? What
did he say to yon and what did you say to
him?

A. He wanted the balance of his goods and 
wanted to pay a little more money to get it, 
and I told him-----

Mr. Bissel: Objected to.
Q. Tell us what the conversation was.
A. He wanted the balance of his goods.

The Court: What did he say?
The Witness: H e  w anted to  p a y m e

20 cents a yard m ore.

Q. What did you say to him? Tell us as 
nearly as you can the exact wording.

A. I told him I did not care to do any 
more business with him. The deal I got in 
Philadelphia from him was enough. I did 
not care to sell him any further.

Q. What did he say to that?
A. He wanted that we could do business 

further; he says, “ I will give you a little 
more for the goods.”

Q. What did you say to him?
A. I says, “No, we cannot do any further 

business after that Philadelphia deal.”

The above testimony of witness Harry A. Fuchs 
is fully corroborated by the testimony of defend-
ant’s witness Emanuel Schwartz (Case, p. 52, lines 
30, etc., and p. 53).

Q. Do you know Mr. Kessler?
A. Yes, sir, I do.
Q. Did you ever see Mr. Kessler in the 

office of the Savoy Silk Mills in Kew York?
A. I did.
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Q. Did you hear a conversation between 
Harry Fuchs and Mr. Kessler at that time? 
Tell us when1 it was about.

A. About some time in the latter part of 
August Mr. Kessler came down to our New 
York office and I happened to be in the office 
at the time with Mr. Fuchs and Mr. Kessler.

The Court: Tell us what the conversa-
tion was.

The Witness: Mr. Kessler asked for his 
goods, and Mr. Fuchs said, “Why, you can-
celled your goods in Philadelphia, claim-
ing they were damaged.” And then Mr. 
Kessler said, “Why, let us forget about 
that. How much do you want; I will give 
you more money for the balance.” That 
is all I know.

Q„ What did Mr. Fuchs answer to that? 
A. “I don’t  want to do any more business 

with you.”

On cross-examination said Emanuel Schwartz 
again testifies as follows (Case, p. 54, lines 26, 
etc.) :

Q. What offer did Mr. Kessler make at 
that time?

A. He said, “ L e t  us forg et about it, about 
the cancellation, and the balance of the goods 
yo u  ow e m e I  w ill g ire  you  m ore m on ey for.”

N o t on ly  does the foregoing testim on y show  a 
cancellation and rescission o f the contract in  the 
early part o f M a y , 1 9 1 9 , but the testim on y o f both  
M r. F u ch s and M r. S'chwurtz show s that plaintiff 
adm itted in A u gu st o f  that yea r that he had can-
celled the contract.
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Furthermore, the reason given by witness Harry 
A. Fuchs for consenting to accept the request of 
plaintiff to cancel the contract (Case, p. 45, lines 6, 
etc.) hears out most strongly that such a cancella-
tion took place. This evidence was brought out 
upon the cross-examination of defendant, Harry A. 
Fuchs, as follows :

Q. You considered the order was can-
celled?

A. He told me the order was cancelled, 
because he said the goods we shipped him 
were not like the sample piece.

Q. You did not consider it was cancelled?
A. Yes, sir.
Q- I asked you just now if you considered 

it was cancelled; did you or did you not?
A. I did. He said to cancel it. He told 

me not to ship any more goods, he would 
not receive any more. That is what he said.

Q- Did you feel he had a right to do that?
A. Yes.
Q. Why?
A. Why didn’t he have the right?
Q. If you make a contract with a man-----

Mr. Joelson: I object to this line of
questioning.

The Court: I think it is a perfectly
proper question.

A. If I make a contract with a man, and 
'at the time the goods are received the market 
is easing off, and he felt he could buy the 
goods at lower price, a, dollar and seven a 
half, was there any reason to keep him to a 
dollar and fifteen when he did not want to 
keep his contract when he felt that he could 
buy it cheaper? I told him what I thought 
of him, and I could not do any more busi-
ness with him.
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Q. Did you say you could have compelled 
him to live up to that contract?

A. I probably could have compelled him, 
but I did not care to do< it.

Q. Why not?
A. Well, it was so small, the amount in-

volved was so small, it would not pay me 
to go to a lawyer and hire him, and before 
I got through where would I get all my ex-
penses and my time?

Q. You were perfectly willing to> say, “If 
you don’t want to take the silk, don’t take 
it” ?

A.. Yes, sir.
. The Court: At that time you antici-

pated the market would go up in June 
and July and August?

The Witness: Yes, I felt that way; that 
is why I was not anxious for him to take 
them.

Q. And you thought that he had guessed 
wrong?

A. I did not know how he guessed. It was 
none of my business how he guessed.

Plaintiff, of course, in the trial, denied that he 
had ever cancelled the contract, arid insisted that 
he persisted in having the balance of the silk sent 
him. This necessarily made the fact, as to whether 
the contract was cancelled or not., purely a jury 
question.

Counsel for the plaintiff in hist brief endeavors 
to show that it was not a jury question' for the 
following reasons:

1. Because the original contract having been 
in writing under the Statute of Frauds, a parol 
agreement of cancellation was void.
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2. Because Harry A. Fuchs, defendant’s agent, 
had no authority to cancel the contract; and

3.. Because there was no legal proof of cancella-
tion.

A s  to his first reason, we know of no law holding 
that a contract coming within the Statute of 
Frauds involving personal property cannot be can-
celled by parol.

The power to rescind a sale by agreement 
is co-extensiye with the power to contract, 
and the mutual release of the rights of the 
parties Under the contract of sale is re-
garded as a sufficient consideration for the 
agreement.

G ant v. Shelton , 3 B . M on. (Ky.), 420*.
B rook e  v. W a rin g , 7 Gill (Md.), 5.
B rya n t v. Thesing, 46 N ehr., 244; 64 

N . W .,  967.
K e lly  v. B liss, 54 W is ., 187; 11 N . W .,  488.
The agreem ent to  rescind m a y he by parol.

G ant v. Shelton , 3 B . M on . (Ky.), 420.
B rya n t v. Thesing, 46 N ehr., 244; 64 

N . W .,  697.
D ignan  v. Spurr, 3 W a sh ., 309; 28 P a e., 

529.

The parties to a written contract may not 
only modify it orally, but they may rescind 
it in the same manner. 6 R. O. L., Con-
tracts, Sec. 306.

The general rule permitting written con-
tracts to be abrogated or rescinded by an 
oral agreement is fu lly  applicable to con-
tracts required b y  the S ta tu te  o f F rauds to  
be in w riting;  and such a contract may be 
the subject of an oral accord and satisfac-
tion, or m ay be rescinded b y  a subsequent
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oral agreem ent. 25 R. 0. L., Statute of 
Frauds; Abrogation or Discharge of Con-
tract, Sec. 357.

As to the second reason, that defendant’s agent, 
Harry A. Fuchs, had no authority to cancel the 
contract, such a position by this plaintiff is con-
trary (a) to his own conduct in all his dealings 
with said agent, and is contrary (b) to the conduct 
of the agent’s principal after the cancellation of 
the contract.

(a) W h a t leas plaintiff’s  conduct tow ard said 
agen t?

Let us look to plaintiff’s own testimony (Case, 
p. 5, lines 32, etc.) :

Q. Are you acquainted with defendant in 
this case?

A. Yes, sir.
Q. Have you done business! with him some 

years now?
A. For probably three or four years.
Q. W ith  w h om  hare yo u  done y o u r  busi-

ness m ostly , w ith  him d irectly?
A. W ith  him directly, H a r r y  A . Fu ch s.
Q. D o  y o u  know  his son ?
A. That is his son.
Q1. T he defendant in this case is  D a vid ?
A. David Fuchs. I  m et the gentlem an a 

short tim e ago. B e fo r e  m y  transactions 
w ere all the tim e w ith  H a rry  F u ch s, a son  
of D a vid  Fuchs.

Q. On April 16th of last year did you have 
a conversation w ith M r. H a r r y  F u ch s  in 
your office in New York?

A. Yes, sir.



Q . A t  t h a t  t im e  d id  y o u  g i v e  Mm a n  o r d e r ?

A .  I  d id  g i v e  Mm a n  o r d e r  ( r e f e r r i n g  t o  

t h e  o r d e r  u p o n  w h ic h  p l a i n t i f f  g r o u n d s  h is  

s u i t ) .

F u r t h e r m o r e ,  p l a i n t i f f  f u r t h e r  t e s t i f ie s  t h a t  a f t e r  

d e l iv e r y  o f  t h e  b i g  s h ip m e n t  ( o n  M a y  1 , 1919 ) ,  a n d  

a f t e r  h e  h a d  e x a m in e d  t h o s e  g o o d s  a n d  f o u n d  s o m e  

f a u l t y — “ I  immediately got in touch with Harry 
Fuchs *  *  * /  told him those goods w e r e  not
perfect} and that he said he would replace them”  
( C a s e ,  p . 11 , l i n e s  10, e t c . ) .  O n  p a g e  13 o f  c a s e ,  

l i n e s  9 , e t c .,  p l a i n t i f f  f u r t h e r  t e s t i f ie d  t h a t  h e  n o t i -

f ie d  Harry Fuchs b y  t e le p h o n e  a n d  saw Mm per-
sonally in  N e w  Y o r k  C i t y  a b o u t  t h e  g o o d s , a n d  

t h a t  in  c o n s e q u e n c e  o f  t h e  t e le p h o n e  c a l l  a n d  c o n -

v e r s a t i o n  Harry Fuchs made a special trip t o  

P h i l a d e l p h i a  to examine those goods at plaintiff’s 
request ( C a s e ,  p . 14 , l i n e s  10 , e t c . ) .

F u r t h e r m o r e ,  b o t h  p l a i n t i f f  a n d  h i s  a s s i s t a n t  i n  

t h e  N e w  Y o r k  o ffic e , A d a  S im o n  ( C a s e ,  p . 61 , l i n e s  

23 , e t c . ) ,  t e s t i f y  a s  t o  n u m e r o u s  a l le g e d  c o n v e r s a -

t i o n s  w i t h  Harry Fuchs i n  r e g a r d  t o  t h e  t r a n s a c -

t io n ,  b u t  n e i t h e r  o f  t h e m  t e s t i f y  t h a t  t h e y  e v e r  

t a lk e d  a b o u t  t h e  m a t t e r ,  o v e r  t h e  t e le p h o n e  o r  

o t h e r w is e ,  t o  t h e  p r i n c i p a l ,  D a v i d  F u c h s .  T h e r e  

i s  n o  e v id e n c e  t h a t  e i t h e r  p l a i n t i f f  o r  M i s s  S im o n , 

f o r  h im , e v e r  e v e n  t r i e d  t o  g e t  t h e  p r i n c i p a l  b y  

t e le p h o n e .

P l a i n t i f f  d u r i n g  a l l  h i s  t r a n s a c t i o n s  i n  r e g a r d  t o  

t h e  m a t t e r  i n  c o n t r o v e r s y  n e v e r  t r e a t e d  t h e  a g e n t  

i n  a n y  o t h e r  m a n n e r  t h a n  a n  a g e n t  w i t h  t h e  b r o a d -

e s t  a u t h o r i t y ;  h e  n e v e r  r e q u e s t e d  t h e  p r i n c i p a l  t o  

c o m e  to> P h i l a d e l p h i a  o r  n e v e r  e v e n  n o t i f ie d  h im  o f  

t h e  a l le g e d  p o o r  q u a l i t y  o f  s o m e  o f  t h e  s i l k  s h ip p e d  

a n d  o f  h i s  a l le g e d  g r ie v a n c e .
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Plaintiff not only recognized defendant’s agent 
as having broad authority, but, according to  defend-
ant’s witnesses, plaintiff in  the early part of M a y, 
1919, demanded of and received through defend-
ant’s said agent a cancellation and rescission of 
the contract of sale. See testimony of Harry A. 
Fuchs and Emanuel Schwartz heretofore set forth 
in our brief.

I f  plaintiff obtained on his ow n initiative a can-
cellation or rescission of the contract in question  
through defendant’s agent, he is unquestionably es-
topped by his own act from  later asserting that 
defendant’s agent had no authority to acquiesce in 
such cancellation or rescission, and it was for  the 
ju ry  to say under the conflicting evidence in the 
case at bar whether or not there was such a can-
cellation or rescission of the contract.

I f  the plaintiff requested and defendant’s agent 
consented to the cancellation or rescission of the 
contract in question, then it was for  the defendant 
alone to say whether or not his agen t acted unthin 
the scope of his authority or whether he would  
ratify his agent’s act. .

This brings us to our second point.

(b) The uncontroverted testimony in the case 
is that after the agent’s trip to Philadelphia in the 
early part of May, 1919, defendant shipped no more 
silk under the contract to plaintiff, and defendant 
asserts that he shipped no more silk because at that 
time the contract was cancelled and rescinded at 
the request of plaintiff and with the consent o f de-
fendant’s agent.

The uncontroverted testimony in the case is that 
plaintiff had been dealing with defendant for three 
or four years; that during all of said time in all 
his dealings he never met or knew defendant ; all 
his dealings were with defendant’s agent; that when
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the alleged trouble arose over the contract in ques-
tion plaintiff never sought an interview with de-
fendant, but always with defendant’s agent, and 
that whatever defendant’s agent did in the matter 
defendant stood behind him.

Furthermore, defendant himself sets up the can-
cellation or rescission of said contract as his de-
fense to plaintiff’s suit, thus either acknowledging 
the authority of his agent to assent to the cancella-
tion or ratifying his agent’s act in cancelling the 
contract.

A sales agent may be expressly given any 
authority the principal desires, and the acts 
and conduct of the principal may be equiva-
lent to the grant of express authority. * * * 
Certainly, if  the principal asserts the author-
ity  of the agent to rescind the sale, third 
persons will not he heard to deny it, 31 C ye., 
1360, Principal and Agent: Authority to 
Rescind or Modify.

A s to the third reason,, that there was no legal 
proof of cancellation.

If at the trial the jury believed the testimony 
of Harry A. Fuchs and Emanuel Schwartz (here-
tofore quoted in this brief), there was ample proof 
of the cancellation or rescission of the contract, and 
it was for the jury alone to determine whether said 
Fuchs and Schwartz should be believed or whether 
they should believe the testimony of plaintiff.

Furthermore, besides the positive evidence of de-
fendant’s witnesses as to the cancellation, plaintiff’s 
conduct bears out such a step by him. It must be 
borne in mind that, according to plaintiff’s own 
testimony, a few days after he received the big ship-
ment in Philadelphia defendant’s agent called at 
Philadelphia to inspect the goods shipped and made 
a special trip for that purpose at plaintiff’s request.



Plaintiff testifies (Case, p. 11, lines 10, etc.) that 
upon examination of the goods he found about 
thirty or thirty-five pieces “seconds” ; plaintiff 
would then have the jury believe that, notwith-
standing the fact that he considered the damage 
so great as to require the personal presence of de-
fendant’s agent, nothing was decided that day in 
respect to what was to be done in the matter, and« 
in his very same answer testifies, “ We tvere sup-
posed to send them hack, but in the meantime! a few 
people came around for goods, and they used ‘sec-
onds’ at that time, and we sold those seconds ‘as 
are.’ ”

These words of plaintiff, “We were supposed to 
send them back,” when coupled with the testi-
mony of Emanuel Schwartz that defendant said to 
plaintiff in his presence in New York City in the 
latter part of August, “Why, you cancelled your 
goods in Philadelphia claiming they were dam-
aged,” and the reply thereto of plaintiff, “Why, let 
us forget about that. How much do you want? I 
will give you more money for the balance,” furnishes1 
good legal evidence of the cancellation of said con-
tract, to say nothing of the testimony of defend-
ant’s agent in regard to the cancellation in Phila-
delphia in the early part of May.

In order to circumvent this positive testimony, 
plaintiff in his brief contends that, inasmuch as 
plaintiff afterwards sold the goods which he should 
not have sold, and thereby force defendant to ac-
cept payment in lieu of the goods so sold, defend-
ant thereby repudiated instead of ratified the act 
of his agent in consenting to the cancellation of the 
contract. In other words, his argument is, that 
there was a cancellation of the contract in Phila-
delphia in May, 1919; that thereafter plaintiff1 sold 
certain goods, which he should have returned to de-
fendant; that by his own wrongful act he put de-



fendant in the position that he could not accept 
the goods hack, and that by reason of defendant 
being unable to do the impossible defendant could 
not ratify his Agent’s act.

The answer to this proposition is obvious: Plain-
tiff cannot take advantage of his own wrong, and 
defendant, if a ratification was necessary, did ratify 
the act of his agent by (1) shipping no further 
goods to plaintiff, and (2) by accepting in lieu of 
the goods which plaintiff had wrongfully sold 
money therefor.

II.

The tr ia l  court com m itted no error  
in  its refu sal to charge at the p la in tiff’s 
request th a t “ there is no evidence th a t  
H a rry  Fuchs had au th o rity  to cancel the  
con tract in question.”

Under this point plaintiff cites cases which seem 
to us far afield. The case cited in 109 A tl., p. 727, 
as well as the case cited in 103 A tl., p. 202, were 
both cases in which the principal asserted that his 
agent had no1 right to do the act which he did. In 
each of those cases the question of ratification of 
the agent’s act was not involved, and in each of 
those cases it was obvious that the agent tran-
scended his authority. The quotations from Corpus 
Juris likewise state principles of law involving the 
scope of the agent’s authority as between him and 
his principal.

In the case at bar, to use the language of plain-
tiff in quoting from the 103 A tl. Rep. case, it is  
obvious both from  the facts and from  the inferences 
to be drawn from  the facts that the agent had au-
thority to cancel the contract. As hereinbefore
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shown, plaintiff treated defendant’s agent and dealt 
with him as having the broadest authority; when 
the alleged trouble arose concerning the silk sent, 
he dealt solely with defendant’s agent and did not 
communicate with defendant at all. According to 
defendant’s witnesses, plaintiff on his own initia-
tive obtained a cancellation of the contract through 
defendant’s agent; after such cancellation was ob-
tained, the principal shipped plaintiff no further 
silk. Furthermore, the principal never questioned 
his agent’s authority in cancelling the contract, 
never sent any more goods to plaintiff after the 
contract was cancelled by his agent, and defends 
this suit on the grounds that sucli a cancellation 
of the contract took place. The above-stated facts 
are supported by the evidence heretofore quoted in 
this brief, and by the pleadings.

The last argument made under this point in plain-
tiff’s brief, that defendant repudiated any attempt 
of his agent to cancel the contract by accepting pay-
ment in lieu of return of the goods, has already 
been dealt with by us under our first main argu-
ment.

I I I .

There was lega l evidence to support 
the verdict.

This is the last point raised by plaintiff in his 
brief, and hei there states that there was no< legal 
evidence to support the verdict.

As we have heretofore shown and quoted in our 
brief, there was ample legal evidence to! support the 
verdict.

If the legal propositions set up by plaintiff under 
caption (b) are sound, then we insist from the evi-



donee heretofore quoted by us or referred to by us 
that there was (1) evidence as to Harry Fuchs’ au-
thority to cancel the contract; that there was (2) 
ratification by the defendant of his agent’s act, and 
that there was no act of the defendant inconsistent 
with the cancellation of the contract.

The judgment should be affirmed for the reasons 
above stated.

HUDSON & JOELSON, 
Attorneys for Defendant-Respondent.

Wa l t e r  R, Hu d so n ,
Of Counsel.
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