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1Rew 3-erse~ Supreme <!ourt 

CHARLES SERVENTI, 
Plaintiff, 

vs. 

JOHN B. CELLA, et als., 
Defen.dan.ts. 

Notice of Appeal and Grounds. 

To CoLLINS & CoRBIN, 
Attorneys for Appellees :-

10 

Take notice that the appellants John B. Cella, 
Joseph A. Cella and Carlo D. Cella appeal to the 
Court of Errors and Appeals of the State of New 20 
Jersey from the whole of the judgment entered 
in this cause on the following grounds: 

1. Because the Suprerp.e Court refused to 
grant defendants' motion to non-suit the plaintiff 
at the close of the plaintiff's case, which refusal 
was erroneous. 

2. Because the Supreme Court refused to per-
mit the defendants to introduce testimony show- :~O 
ing mistake in the execution of the agreement, 
which formed the basis of the suit, which refusal 
was erroneous. 

3. Because the Supreme Court directed the 
jury to render a verdict in favor of the plaintiff, 
which direction was erroneous. 

HOPI{INS & HERR, 
Attorneys for Appellants. 40 
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Recognizance 

DETROIT FIDELITY AND SURETY 
COMPANY 

Home Office: Milwaukee and Cass Avenues 
DETROIT, MICHIGAN 

KNow ALL MEN BY THESE PRESENTS, That we, 
John B. Cella, Joseph A. Cella and Carlo D. Cella 
of 23 Pomander Walk, Ridgewood, New Jersey, 
as principals and Detroit Fidelity and Surety 
Company, a corporation organized under the laws 
of the State of NI:ichigan, authorized to do busi-
ness in the States of New York and New Jersey, 
and having an office and place of business at No. 1 
Newark Street, Hoboken, New Jersey, as Surety, 
jointly and severally acknowledge ourselves to 
owe unto Charles Serventi, the plaintiff, in the 
sum of Two thousand eight hundred eighty six 
and 32/100 ($2,886.32) Dollars to be made and 
levied of our and each of our goods, chattels, 
lands, and tenements, here and real estate to the 
use of the said Charles Serventi, his executors, 
administrators and assigns, if failure be made in 
the following conditions: 

WHEREAS John B. Cella, Joseph A. Cella and 
Carlo D. Cella have taken an appeal to the Court 
of Errors and Appeals of New Jersey from Su-
preme Court, Hudson County, to remove a cer-
tain judgment obtained by the said Charles Ser-
venti in an action at contract in the said Supreme 
Court, Hudson County, as appears of record in 
the said Court, said judgment being for the sum 
of One thousand four hundred forty three and 
16/100 ($1,443.16) Dollars costs. 

Now, THEREFORE, the condition of this recog-
nizance is such that if the said John B. Cella, 
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R eco gnizarn-ee. 
Joseph A. Cella and Carlo D. Cella in said appeal, 
shall prosecute the said appeal with effect, and 
also pay and satisfy (if the said judgment be af-
firmed) all the damages and costs adjudged in 
the former judgment, and all costs and damages 
to be awarded for delay of execution, then this 
recognizance to be void, else to remain in full 
force. 

Dated, December 31st, 1926. 

JOHN B. CELLA 
JOSEPH A. CELLA 
CARLO D. CELLA 

DETROIT FIDELITY AND s URETY Co MP ANY 
By (Signed) EDWARD M. STACK (SEAL) 

Attorney-in-Fact. 
GA 23377 

DETROIT FIDELITY & SURETY COMP ANY 
Home Office 

Milwaukee and Cass Avenues 
DETROIT, MICHIGAN 

STATE OF NEW JERSEYl 
County of Hudson ~ss. 
City of Hoboken J 

On this 31st day of December, 1926, before me 
the subscribed Notary Public for the State of 
New Jersey, duly commissioned and sworn, per-
sonally came Edward M. Stack, to me known and 
who being by me duly sworn did depose and say: 
that he resides in the City of Hoboken, N. J.; that 
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Recogniza1noe. 

he is the Attorney-in-Fact of the Detroit Fidelity 
& Surety Company, the Corporation described in 
and which executed the within instrument; th~t 
he knows the Seal of said Corporation; that the 
Seal affixed to said instrument is such Corporate 
Seal; that it was so affixed by order of the Board 
of Directors of said Corporation; and that he 
signed his name thereto by like order; and that the 

10 within instrument was signed, sealed and deliv-
ered by him as his free and voluntary act and deed 
as Attorney-in-Fact of the Detroit Fidelity & 
Surety Company, and as the free and voluntary 
act and deed of the said Detroit Fidelity & Surety 
Company; and further that the said Detroit Fidel-
ity & Surety Company is duly authorized and li-
censed to transact the business of becoming Sure-
ty on all bonds, undertakings and other obliga-

20 tions in the State of New Jersey, in conformity 
with the Insurance Laws of said State, and that it 
has received a Certificate of such Authority from 
the Commissioner of Insurance of the State of 
New Jersey, and that such Certificate has not 
been revoked; that the Detroit Fidelity & Surety 
Company is duly incorporated under the Laws of 
the State of Michigan, and is authorized by the 
Laws of that State and under its Charter to be-

30 come Surety on all bonds, undertakings and other 
obligations; that it has on deposit with the Treas-
urer of the State of Michigan good securities · 
worth at par or at market value at least Two 
Hundred Fifty Thousand Dollars ($250,000.00), 
held as security for all holders of its obligations, 
and has a fully paid up and unimpaired Capital 
of One Million Dollars ($1,000,000.00); that the 
said Company has appointed the Commissioner 

40 of Banking and Insurance of the State of New 
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Recogn -izanoe. 
Jersey, and his successors in office, as their true 
and lawful Attorney for the State of New Jersey, 
upon whom process of Law can be served, and has 
filed in the office of the Commissioner of Banking 
and Insurance a written statement, duly signed 
and sealed, certifying such appointment, together 
with the residence and office of such Attorney, 
with the State of New Jersey; and further that at 
a regular meeting of the Board of Directors of 
the said Detroit :F,idelity & Surety Company, held 
on the 28th day of June, 1921, a quorum being 
present, the following By-Laws were duly 
adopted: 

'' Article VII, Section 1. All bonds and under-
takings are to be signed by the President or by 
one of the Vice-Presidents, and are to be attested 
by the Secretary or one of the Assistant Secre-
taries; or by Attorneys-in-Fact duly authorized to 
execute bonds on behalf of the Company." 

10 

20 

'' Article IX, Section 1. The President or any 
Vice-President shall have power and authority to 
appoint resident Vice-Presidents, resident As-
sistant Secretaries and Attorneys-in-Fact, and to 
authorize them to execute on behalf of the Com-
pany and attach the Seal of the Company thereto, 
bonds and undertakings, recognizances, contracts :~O 
of indemnity and other writings o·bligatory in the 
nature thereof.'' 

(SEAL) Evw ARD 1\!I. STACK 

A tt orney-in-F act. 

Sworn and subscribed in the City of Hoboken, 
in the County of Hudson and State of New Jersey, 
this 31st day of December A. D., 1926, before me, 40 
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Recogniza (noe. 

a Notary Public for the State of New Jersey duly 
commissioned and sworn. 

(SEAL) 
FRANK A. KING 

Notary Public. 

STATE OF NEW y ORK, t 
County of New York.(;s.: 

BE IT REiMEiMBERED, That on this 3rd day of 
January in the year of our Lord One Thousand 
Nine Hundred and Twenty-seven, before me, the 
subscriber, a Master in Chancery of the State of 
New Jersey, personally appeared JOHN B. CELLA, 
J osEPH A. CELLA, and CARLO D. CELLA who I am 
satisfied, are the persons who executed the within 
instrument to whom I first made known the con-
ten_ts thereof, and thereupon they acknowledged 
that they signed, sealed and delivered the same as 
their voluntary act and deed, for the uses and 
purposes therein expressed. 

FRANK PASCARELLA 
Ma,ster in Chancery of New Jersey 

I hereby approve the above recognizance as to 
form and sufficiency of surety. 

J. RAYMOND TIFFANY 
Su.prerne Court Commissioner 
of New Jersey 
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Summons. 

THE STATE OF NEW JERSEY 

To 
John B. ·Cella, Joseph A. Cella and Carlo D. Cella. 

You are summoned to answer the annexed com-
plaint of Charles Serventi, in an action at law in 
the New Jersey Supreme Court. And take notice 
that unless you file your answer to said complaint 
with the Clerk of the New Jersey Supreme Court, 
at Trenton, New Jersey, within twenty days after 
service upon you of this writ and the annexed com-
plaint, the plaintiff may proceed in the suit and 
judgment may be entered against you. 

Witness WILLIAM S. GuMMERE, EsQ., Chief 
Justice of our Supreme Court at Trenton, N. J., 
this 14 day of August, Nineteen H~ndred and 
Twenty-three. 

[L. S.] 

HARLAN BESSON 
Attorney. · 

EDWARD J. I{ILLEHER 
Clerk. 
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Complaint. 

NEW JERSEY s ·uPREME COUR'l\ 
HUDSON COUNTY. 

CHARLES SERVENTI, 
Pla ,in.tiff, 

vs. 

JOHN B. CELLA, JOSEPH A. 
CELLA and CARLO D. CELLA, 

Defen.dan,ts. 

Action at 
Law. 

Plaintiff, who resides in the City of Hoboken . ' 1n the County of Hudson and State of New J er-
sey, says that:-

1. _ On or about the Seventh day of February, 
A. D. Nineteen Hundred and Twenty-three, the 
defendants and the plaintiff entered into a con-
tract in writing, subscribed by the defendants and 
the plaintiff, whereby it was mutually agreed that 
the s~id defendants sl~ould sell to this plain ti ff, 
certain real estate therein described, pursuant to 
the terms of said contract, a copy of which is an-
nexed hereto, made part hereof and for better 
identification marked Appendix "A". 

2. By the terms of said contract, defendants 
agreed to deliver a certain deed to contain the . 
usual full covenants and warranty, on March 15th, 
Nineteen Hundred and Twenty-three as therein 
prescribed. 

3. The plaintiff then and there deposit-ed in the 
hands of the said defendants, the sum of One thou--
sand ($1,000.00) dollars as and for a part of the 

9 

Compla ,in.t. 

said purchase money to be retained by them on 
account of the purchase money, if the plaintiff 
should complete his purchase and receive his deed, 
but to be to and for the use of this plaintiff and 
to be returned to him if the defendants should 
fail to fulfill their agreement and fail to give 
a good and sufficient deed at the time and pur --
suant to the said agreement. 

4. At the time of the execution of the said con-
tract, the said premises were subject to a certain 
encumbrance which constituted a defect in the 
title of the said premises and which encumbrance 
is created by the terms of a certain agreement 
made between one 1\1:ichael Uhring and Louis 
Elleau, dated May 22nd, 1878, and recorded in 
the Hudson County Register's office in Book 323 
of deeds for Hudson County, page 690, a copy 
of which agreement is hereto annexed, made part 
hereof and for better identification marked Ap-
pendix "B"; that defendants knew of the exis-
tence of said agreement and said encumbrance 
and have been and are unable to carry out the 
terms of the said contract marked Appendix ''A''. 

5. On or about March 19th, Nineteen Hundred 
and Twenty-three, at the office of Harlan Besson, 
#84 vVashington Street, Hoboken, N. J., the de-
fendants tendered a deed to the plaintiff which 
contained the following clause:-

'' Subject, however, to the terms of a cer-
tain agreement made between lVlichael Uhring 
and Louis Elleau dated lVIay 22nd, 1878, and 
recorded in the Hudson County Register's 
office in Book 322 of Deeds, page 690. To-
gether with all of the rights and privileges as 
granted in said agreement to said Michael 
Uhring by said Louis Ell ea u. '' 
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Compla ,int. 
' 

Which deed was not in conformity to the terms 
of the contract; that the plaintiff was prepared 
to carry out and perform all things to be per-
formed by him under the terms of said contract ' but refused to accept the deed in manner and form 
as tendered by the defendants. 

6. On or about April 1st, Nineteen I-Iundre<l 
10 and Twenty-three 1 plaintiff demanded from the 

.defendants the return of the deposit money of One 
thousand ($1,000.00) dollars paid on account of 
the purchase price as above alleged and also the 
reasonable cost of examining the title to said 
premises by plaintiff's attorney which amounted 
to the sum of One Hundred and Twentv-five 
($125.00) dollars. 

20 

30 

40 

7. The defendants have refused to return the 
said sum of One thousand ($1,000.00) dollars and 
to pay the reasonable costs of examining the title 
to said premises. 

8. on· March 19th, Nineteen Hundred and 
Twenty-three, the plaintiff had in readiness the 
sum of Forty-four thousand ($44,000.00) dollars 
in cash for the purpose of carrying out the terms 
of said agreement and that by reason of the de-
fendants' failure to perform, plaintiff lost a large 
sum of money as interest on the sum of money 
held available by him to perform his part of the 
contract. 

Plaintiff demands as damages the sum of Three 
thousand ($3,000.00) dollars, together with in-
terest and costs. 

HARLAN BESSON, 
Attorney for Pla .intiff'. 
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Compla .int. 
Appendix "A". 

CONTRACT OF SALE. 

NOTICE. 

Stoops, areas and cellar steps of many build-
ings encroach upon the street, and City of New 
York claims the right, if it so desires, to remove 
same. If such encroachments are of a substantial 
character, title may be unmarketable until the 
same are removed. The question as to the sub-
stantial character of such encroachments and as 
to the probable removal of same by the City is 
largely a matter of opinion. Each purchaser must 
decide these questions of fact for himself. Your 
attention is called to the fact that this contract 
provides that title is to be conveyed subject to 
such encroachments, if any. 

The observance of the following suggestions 
will save time and trouble at the closing of the 
title: 

THE SELLER. 

F 'irst: Should bring with him all insurance 
policies and duplicates. 

Second: He should also bring the tax and 
water receipts of the current year, and any leases, 
deeds and agreements relating to the premises. 

Third: When there is a water meter on the 
premises it should be read. 

Fourth: If there are mortgages on the prem-
ises to be conveyed, the seller should produce 
receipts showing to what date the interest has 
been paid, and if the principal has been reduced 
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evidence of such reduction, in form to be recorded, 
must be produced and recorded. 

Fifth: If the grantor is a married man, his 
wife must join in the execution of the deed. 

Sixth: The seller should furnish to the pur-
chaser a full list of tenants, giving the names;rent 
paid by each, and date to which rent has been 

10 paid. 

20 

THE PURCHASER 

Should be prepar ed with money or a certified 
check drawn to his own order. The certified check 
may be an approximate amount and money may 
be provided for the balance of the settlement. 

TrTLE GuARANTEE & TRUST Co. 
176 Broadway, New York. 175 Remsen Street 
271 West 125th Street Harlem. connecting with t Brooklyn 

' 196 Montague Stre et J 
3(7NO EaTsth_l4d9Ath Street, 160-08 Jamaica Avenue, Jamaica. 

ear u venue, Bronx) Bridge Plaza North, L. I. City. 
Mineola, L. I. 90 Bay St., St. George, S. I. 

Insures Titles Receives Deposits Accepts Trusts 
Capital and Surplus $18,500,000. 

30 Clarence I-I. Kelsey, President 
Ii1rank Bailey, Vice President 
Clinton D. Burdick, 2d Vice President 
J. Wray -Cleveland, 3rd Vice President 
:F'rederick P. Condit, 4th Vice President 
Clarence C. I-Iarmstad, Treasurer, Mgr. Banking 

Dept. 
Horace Anderson, Secretary 
Prank L. Sniffen, Vice President in charge B 'klyn 

40 Banking Dept. 

r 
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Raye P. Woodin, Vice President 111 charge J a-
maica Branch. 

Randall Salisbury, Mgr. :lYianhattan Mtge. Dept. 
John W. Shepard, -4\-ss 't Treasurer 
Loren H. Rockwell, Ass 't Treasurer 
Stephen rr. I{elsey, Ass 't Treasurer 
Nels on B. Simon, Ass 't Secretary 
David Blank, Ass 't Secretary 
I-Iarold W. Hoyt, Ass 't Secretary 10 
Fred H. Freeman, Ass 't Secretary 
Clarence F. Lamont, Ass 't Secretary 

AGREEMENT, made and dated February 7th, 1923, 
between John B. Cella, Joseph A. Cella and Carlo 
D. Cella, hereinafter described as the seller, an<1 
Charles Serventi, hereinafter described as the 
purchaser. 

W rTNESSETH, that the seller agrees to sell and 
convey, and the purchaser agrees to purchase all 
that lot or parcel of land, with the buildings and 
improvements thereon, in the City of Hoboken, 
County of Hudson, State of New Jersey, known 
as 99 Washington Street, and 59-61 First Street, 
being 25 feet on vVashington Street by 100 feet on 
First Street more or less, bounded and described 
as follows :-

Commencing at a point formed by the interser-
tion of the easterly line of Washington Street with 
the southerly line of First Street, running thence 
(1) easterly, along the said southerly line of First 
Street, one hundred feet (100) ft. to an alley now 
called Court Street, thence (2) southerly, along 
the westerly line of said Court Street, twenty-five 
(25 ft.) to a point; thence (3) westerly, parallel 
with First Street, one hundred feet (100 ft.) to 

20 

40 
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Complaint. 

the easterly line of Washington Street, and thence 
( 4) northerly, along said easterly line, twenty-five 
feet (25 ft.) to the point or place of beginning, sub-
ject to such state of facts as an accurate survey 
may show. 

The seller agrees to pay off the first mortgage 
of Five thousand dollars ($5,000.00) now a lien 
on the premises, and to take back a purchase 
money second mortgage for $10,000.00 for two 
years at 6% which shall be subject and subordi--
na te to a three year first mortgage of no more . 
than $25,000.00 to be procured by the purchaser. 

Th~ purchaser agrees to pay the seller th~ sum 
of Fifty-five Thousand Dollars ($55,000.00) as 
follows:- . 
One Thousad Dollars, receipt of 

which is hereby acknowledged. $1,000.00 
F,orty-four Thousand Dollars in cash 

on delivery of deed. $44,000.00 
Ten Thousand Dollars by seller tak-

ing back a two year purchase 
money mortgage at 6o/o. $10,000.00 

$55,000.00 

The expenses of recording purchase money 
mortgage, together with U.S. Revenue Stamps on 
bond, and any mortgage tax shall be borne by the 
pur ~haser. 

The purchase money mortgage shall be drawn 
by the seller's attorney and the fees therefor of 
not more than $10.00 shall be paid by the pur-
chaser. 

Said premises are sold subject to: 
1. Building restrictions and regulations 111 
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resolution or ordinance adopted by the Council 
and Common or City Commissioners of the City 
of Hoboken. 

2. Encroachments of stoops, areas or cellar 
steps, if any, upon any street or highway. 

All personal property appurtenant to or used 
in the operation of said premises is represented 
to be owned by the seller and is included in this 10 
sale. 

This sale covers all right, title and interest of 
the seller of, in and to any land lying in the bed 
of any street, road or avenue, opened or proposed, 
in front of or adjoining said premises, to the 
centre line thereof, and all right, title and in-
terest of seller in and to any award made or to 
be made in lieu thereof, and in any award for 
damages to said premises by reason of change of 20 
.grade of any street; and the seller ~ill exe~ute 
and deliver to the purchaser, on closing of title, 
or thereafter on demand, all proper instruments ' . for the conveyance of such title and the ass1gn·-
ment and collection of any such award. 

If at the time of the delivery of the deed the 
premises or any part thereof, shall be or shall 
have been affected by an assessment or assess-
ments which are or may become payable in annual 30 
installments, of which the first installment is then 
a charge or lien or has been paid, then for the pur-
pose of this contract all the 1:npaid instal_lments 
of any such assessment, including those w~11ch are 
to become due and payable after the delivery of 
the deed, shall be deemed to be due and payable 
and to be liens upon the premises affected there-
by and shall be paid and discharged by the seller 
upon the delivery of the deed. 40 
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The following are to be apportioned: 

1. Rents and interest on mortgages. 
2. Rents of gas ranges. 
3. Insurance premiums on existing policies. 
4. Taxes and water rates for the calendar 

year. 

If there be a water meter on the premises~ the 
seller shall furnish a reading to a date not more 
than thirty days prior to the time herein set for 
closing title and the unfixed meter charge for the 
intervening time shall be apportioned on the basis 
of such last reading. 

All notes or notices of violation of law or muni-
cipal ordinances, orders or requirements noted in 
or issued by the Tenement House Department, 
Fire Departmei1t, Building D·epartment, Labor 
Department, Health Department, or other State 
or Municipal Department having jurisdiction, 
against or affecting the premises at the date here-
of, shall be complied with by the seller and the 
premises shall be conveyed free of the same, and 
this provision of this contract shall survive de-
livery of the deed hereunder. The seller shall 
furnish the purchaser with an authorization to 
make the necessary searches there£ or. 

The deed shall be in proper statutory short 
form for record, shall contain the usual full cove-
nants and warranty, and shall be duly executed 
and acknowledged by the seller, at the seller's ex-
pense, so as to convey to the purchaser, the fee 
simple of the said premises, free of all encum-
brances except as herein stated. 

All sums paid on account of this contract, and 
the reasonable expense of the examination of the 

17 
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title to ~aid premises are hereby made liens there-
on but such liens shall not continue after default 

' by the purchaser under this contract. 
The risk of loss or damage to said premises by 

fire until the delivery of the deed is assumed by 
the seller. 

The deed shall be delivered upon the receipt of 
said payments at the office of Carlo D. Cella, No. 
120 Broadway, New York City, at 11 A. M. o'clock 
on March 15th, 1923. 

The stipulations aforesaid are to apply to and 
bind the heirs, ~xecutors, administrators, succes-
sors and assigns of the respective parties. 

The parties agree that no one brought about 
this sale and there are no broker's commissions to 
pay. 

WITNESS the signatures and seals of the above 
parties. 

CARLO D. CELLA for himself 
JOHN B. CELLA & JOSEPH A. CELLA 
CHARLES SERVENTI 

In presence of 
CHAS. A. KINGSLAND 

Appendix "B". 

1\1rcHEL U HRING l AGREEMENT. 
I 

To JDated 

Lours ELLEAU 1\1ay 22, 1878. 

(L. S.) 
(L. S.) 
(L. S.) 

This indenture made this twenty-second day 
of May in the year One thousand eight hundred 
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and seventy-eight, Between Michael Uhring of the 
City of Hoboken, County of Hudson and State 
of New Jersey, of the one part and Louis Elleau 
of the same place, party of the other part. Wit-
nesseth 

Whereas the said Michael Uhring is the owner 
of a certain lot of land and pn~mises situate, lying 
and being in the City of Hoboken in the County 

~Q of Hudson and State of New Jersey and which 
on a map of Hoboken made by Charles Loss and 
duly filed in the Clerk's office of the County of 
Bergen situated and described as follows:-

Commencing at a point formed by the intersec-
tion of the easterly line of .Washington Street 
with the southerly line of First Street, running 
thence ( 1) easterly, along the said southerly line 
of First Street, one hundred feet (100) ft. to an 

20 alley now called Court Street, thence (2) south-
erly, along the westerly line of said Court Street, 
twenty-five (25 ft.) to a point; thence (3) west-
erly, parallel with ] 1irst Street, one hundred feet 
( 100 ft.) to the easterly line of Washington Street, 
and thence ( 4) northerly, along said easterly line, 
twenty-five feet (25 ft.) to the point or place of 
beginning. • 

And Whereas the said Louis Elleau is the owner 

30 in fee of the lot of land contiguous to and imme-
diately adjoining the said lot of land of said 
11ichael Uhring on the Southerly side hereof 
bounded and described as follows: '' Commencing 
at a point in the Easterly line of Washington 
Street distant twenty-five feet southerly from the 
southerly line of First Street and running thence 
Easterly and parallel with First Street, One hun-
dred feet to the Westerly line of Court Street; 

40 thence Southerly along the Westerly and parallel 
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with First Street, One hundred feet to the east-
erly line of Washington Street; and thence North-
erly along Easterly line of Washington Street 
Twenty-five feet to the point or place of begin-
ning. 

And Whereas said Louis Ell ea u has built or 
erected a building upon his said lot beginning at a 
point about forty-two feet Easterly from the 
Easterly line of Washington Street and extending 10 
Easterly about twenty-two feet. The northerly 
wall of which building stands partly that is to say, 
at the westerly and thereof five and one half 
inches and at the easterly end thereof four and 
three quarter inches upon the lot of land of said 
Michael Uhring. 

And Whereas the said parties to these presents 
have agreed that the said wall shall stand and be 
used by the parties aforesaid respectively as and 20 
for a party wall so far as the said Michael Uhring 
shall see fit to use the same as such. 

And Whereas the said Michael Uhring is about 
to erect a building upon the rear part of his said 
lot the full width thereof and desires to have and 
enjoy three windows in the Southerly side of the 
said building which he is about to erect on the 
second story of said building. 

And Whereas the said Louis Elleau has one 30 
window in said party wall which he desires to use 
and enjoy. 

' Now therefore the said Louis Elleau for him-
self, his . heirs, executors and assigns hath and by 
these presents . doth in consideration of the prem-
ises, grant unto the said Michael Uhring, his heirs 
and assigns the right and privileges to have, hold, 
use and enjoy the said wall hereinbefore men-
tioned as and for a party wall and also to enter 40 
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and rest the beams of his said intended building 
unto and upon said wall and also to build upon 
and continue said party wall to the full height 
of the building about to be erected he the said 
Uhring to cap and finish the same in a proper 
manner at his own expense and the said Louis 
Elleau for himself, his heirs and assigns doth 
further grant unto said Michael Uhring, his heirs 
and assigns, the right and privileges to make and 
use three windows in the southerly wall in each 
story above the first story of said building which 
he the said Michael Uhring is about to erect and 
also to enjoy the light and air therefrom so long 
as he the said Louis Elleau, his heirs or assigns 
do not desire to use the rear part of said lot for 
the purpose of erecting a building thereon, the 
said Louis Elleau reserving unto himself, his 
heirs and assigns the right to erect any building 
upon the whole or any part of his said lot of land 
as fully and entirely as if these presents had not 
been made. And the said Michael Uhring for him-
self, his heirs and assigns had by these presents 
doth grant unto said Louis Elleau, his heirs and 
assigns the right a~d privileges to have and enjoy 
one window in each story of his said building 
above the first story in the said party wall and to 
enjoy the light and air therefrom so long as he 
the said }ifichael Uhring, his heirs and assigns do 
not desire to use that part of his said lot for the 
purpose of erecting a building thereon, the said 
Michael Uhring reserving unto himself, his heirs 
and assigns the right to erect and build any build-
ing upon the whole or any part of his said lot of 
land as fully and entirely as if these presents had 
not been made. And the said parties to these 

40 presents for themselves, their heirs and assigns 
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do covenant and agree each with the other that 
they shall and may respectively have and enjoy 
the light and air from the windows now in or to be 
put into their respective buildings until the sam~ 
are or may be obstructed by some building here-
after in good faith erected and also that they shall 
and will respectively desist and refrain from 
erecting any wall, screen or other obstruction for 
the sole purpose of exduding the light or air from 
the said windows or any of them nor do any other 
act or thing to obstruct or hinder the full and 
free enjoyment of light and air as aforesaid, ex-
cept it be by the erection in good faith of a build-
ing or buildings upon the said lots respectively. 

In Witness Whereof the parties to these pres-
ents have hereto set their hands and seals the day 
and year first above written. 

MICHAEL UHRING 
LOUIS ELLEAU. 

Signed, Sealed and delivered in the 
presence of the words '' Sixteen 
feet and Eight inches'' on the third 
page erased and '' twenty-two 
feet'' interlined before execution. 

JOHN C. BESSON. 

STATE OF NEW JERSEY,( . ss . 
County of Hudson. 5 · · 

BE IT REMEMBERED, That on this 28th day of 
May, in the year of our Lord One Thousand, eight 
hundred and seventy-eight, before me, the sub-
scriber, a Master in Chancery of New Jersey, 
personally appeared Michael Uhring and Louis 
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Answer to Complaint. 

Elleau, who, I am satisfied, are the grantors men-
tioned in the within Instrument, to whom I first 
made known the contents thereof, and thereupon 
they acknowledged that they signed, sealed and 
delivered the same as their voluntary act and 
deed, for the uses and purposes therein ex-
pressed. 

JOHN C. BESSON, 
Master in. Chancery of New Jersey. 

Answer to Complaint. 

NEW JERSEY SUPREME COURT, 

HUDSON COUNTY. 

CHARLES SERVENTI, 
Plaintiff, 

vs. 

JOHN B. CELLA, JOSEPH A. CELLA 
and CARLO D. CELLA, 

Def endarnts. 

Action at 
Law. 

The defendants, residing in the City of Ho-
boken, County of Hudson and State of New J er·-
sey, say that: 

1. They deny the first paragraph, but admit 
they signed the paper writing referred to in said 
first paragraph. 

2. They deny the second paragraph. 

23 

Answer to Compla ,in,t. 
3. They deny the third paragraph, but admit 

that they received One Thousand ( 1000) Dollars 
from the plaintiff. 

4. They deny the fourth paragraph, but admit 
that the agreement made between Michael Uhring 
and Louis Elleau, particularly set forth in said 
paragraph, relates to said premises. 

5. They admit that, "On or about March 19th, 
Nineteen Hundred and Twenty-three, at the office 
of Harlan Besson, # 84 Washington Street, Ho-
boken, N. J., the defendants tendered a deed to 
the plaintiff which contained the following clause: 

'Subject, however, to the terms of a cer- · 
tain agreement made between Michael Uhring 
and Louis Elleau dated May 22nd, 1878 and 
recorded in the Hudson County Register's 
Office in Book 322 of Deeds, page 690. To-
gether with all of the rights and privileges as 
granted in said agreement to said Michael 
Uhring by said Louis Elleau.' " .. 

and also that the plaintiff refused to accept the 
deed in the manner and form as tendered by the 
defendants, but deny all the other allegations of 
paragraph five. 

6. They admit that, "On or about April 1st, 
Nineteen Hundred and Twenty-three, plaintiff de-
manded from the defendants the return of the de-
posit money of One Thousand ($1,000.00) Dol-
lars,'' and '' also the reasonable cost of examining 
the title to said premises by plaintiff's attorney," 
but deny all the other allegations of paragraph 
SIX. 
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Answer to C ompla ,in.t. 

7. They admit the seventh paragraph. 

8. As to the statement in the eighth paragraph, 
"On :March 19th, Nineteen Hundred .and Twenty-
three, the plaintiff had in readiness the sum of 
Forty-four Thousand ($44,000.00) Dollars in cash 
for the purpose of carrying out the terms of said . 
contract,'' these defendants have not any knowl-
edge or information thereof sufficient to form a 
belief. They deny all the other allegations of 
paragraph eight. 

FIRST SEPARATE DEFENSE. 

That the agreement particularly set forth in 
the first paragraph of the complaint was executed 
by the plaintiff and these defendants through a 
mutual mistake as to its contents, both the plain-
tiff and defendants believing that it set forth the 
true agreement made between them with respect 
to the sale of the property, to wit: that the said 
property was to be sold subject to the terms of a 
certain party wall agreement, made between 
Michael Uhring and Louis Elleau, dated May 
22nd, 1878 and recorded in the Hudson County 
Register's Office in Book 322 of Deeds, page 690; 
and the defendants have been ready and willing, 
and have offered to perform the true agreement 
between themselves and the plaintiff, but the 
plaintiff has wrongfully refused to perform said . 
agreement. 

. SECOND SEPARATE DEFENSE. 

These defendants further say that the agree-
ment between Michael Uhring and Louis Elleau, 
more particularly referred to in the fourth para-
graph of the complaint, is not an encumbrance, 
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Reply to Answer to C ompla ,in.t. 

but a valuable appurtenant to the premises there-
in described. 

HOPKINS & HERR, 
Attorneys of Def enda ,nts. 

Reply to Answer to Coinplaint. 

NEW JERSEY SUPREME COURT, 

HUDSON COUNTY. 

CHARLES SERVENTI, 
Plaintiff, 

vs. 

JOHN B. CELLA, JOSEPH A. CELLA 
and CARLO D. CELLA, 

Defendants. 

Plaintiff for reply says that: 

Action at 
Law. 

He denies the allegations of the first and second 
separate defenses. 

OB.TECTION IN p OINT OF LA w. 

Plaintiff objects that the answer discloses no 
defense to the plaintiff's cause of action and be-
fore or on the trial plaintiff will move to strike 
out the answer as sham or frivolous and also 
move to enter judgment final in his favor. 

COLLINS & CORBIN, 
Attorneys of Plaintiff. 
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Order Alllending Colllplaint. 

NEW JERSEY SUPREIV[E COURT, 

HUDSON COUNTY. 

CHARLES SERVENTI, 
Plaintiff, 

vs. 

JOHN B. CELLA, JOSEPH A. CELLA 
and CARLO D. CELLA, 

Defendants. j 

Action at 
Law. 

The attorneys for the respective parties con-
senting thereto: 

It is on this day of February, Nineteen 
Hundred and Twenty-six, ordered that Para-
graph 6 of the complaint filed herein be and the 
same is hereby amended to read as follows: "On 
or about April 1st, Nineteen Hundred and 
Twenty-three, plaintiff demanded from the de-
fendants the return of the deposit money of One 
thousand ($1,000.00) dollars paid on account of 
the purchase price as above alleged, and also the 
reasonable cost of examining the title to said 
premises by plaintiff's attorneys which amounted 
to the sum of One Hundred and Fifty ($150.00) 
dollars.'' 

We consent to the making and entry of the 
foregoing order. 

COLLINS & CORBIN, 
Attorneys for Plaintiff. 

HOPKINS & HERR, 
Attorneys for Defendants. 

27 

Ani.endlllent to Colllplaint. 

NEW JERSEY SUPREME COURT, 

HUDSON COUNTY. 

CHARLES SERVENTI, 
Plaintiff, 

vs. 
JOHN B. CELLA, .JOSEPH A. CELLA 

and CARLO D. CELLA, 
Def endants. 

Action at 
Law. 

Paragraph 6 of the complaint is amended so as 
to state that the reasonable cost of examining tho 
title is $150.00 instead of $125.00. 

COLLINS & CORBIN, 
Attorn ,eys of Plaintiff '. 

We consent to the above amendment. 

HOPKINS & HERR, 
Attorneys of Defendants. 
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Postea. 

NEW JERSEY SUPREME COURT, 

HUDSON COUNTY. 

CHARLES SERVENTI, 
Plaintiff, 

vs. 

JoHN B. CELLA, JosEPH A. CELLA 
and CARLO D. CELLA, 

Def endan.ts. 

Action at 
Law. 

This case was tried before Judge Willard W. 
Cutler with a jury at the Hudson Circuit on No-
vember 22, 1926. 

20 At the direction of the Court the jury rendered 

30 

40 

a general verdict against the defendants and in 
favor of the plaintiff for Thirteen Hundred and 
Seventy-five Dollars and Thirty -four Cents 
($1,375.34). 

WILLARD W. CUTLER, 
Circuit Coitrt Judge. 

29 

Judgnient. 

NEW JERSEY SUPREME COURT. 

CHARLES SERVENTI, 
Plaintiff, 

vs. 

JOHN B. CELLA, JOSEPH A. CELLA 
and CARLO D. CELLA, 

Def en.da.n.ts. 

This case was tried before Judge Willard W. 
Cutler with a jury at the Hudson Circuit on No-
vember 22, 1926. 

At the direction of the Court the jury rendered 

10 

a general verdict against the defendants and in 
favor of the plaintiff for Thirteen Hundred ancl 20 
Seventy-five Dollars and Thirty-four Cents 
($1,375.34). 

Whereupon it 

$1375.34 
67.82 

$1443.16 

is adjudged that the plaintiff 
Charles Serventi, do recover 
of the said defendants John 
B. Cella, Joseph A. Cella and 
Carlo D. Cella, the sum of 
Thirteen Hundred and Sev-

30 enty-five Dollars and Thirty-
four Cents damages, together 
with his costs, which have 
been taxed at the sum of sixty-
seven dollars and eighty-two 
cents, making in the whole the 
sum of Fourteen hundred and 
Forty-three dollars and six-
teen cents. 

40 
Judgment entered November 24, 1926. 

WM. S. GUMMERE, C. J. 
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Case. 

NEW JERSEY SUPREME COURT. 

CHARLES SERVENTI, 
Plaintiff, 

vs. 

JOHN B. CELLA, JOSEPH A. CELLA 
10 and CARLO D. CELLA, 

20 

30 

40 

Defendants. 

Tried Monday, November 22, 1926 before CuT-
LBR, J. and a Jury. 

CoLLINS & CoRBIN (EDWARD A. MARKLEY) for 
Plaintiff. 

HoPKINS & HERR (I-IERMAN G. VoRBURGER) for 
Defendants. 

Mr. Vorburger: If your Honor please, in this 
case there are several legal defenses presented 
by the answer, which, if your Honor decides in 
favor of the defendant, will dispose of the case 
without any testimony, because the facts them-
selves, as I understand it, are admitted by the 
pleadings,-that is, most of the facts-and this is 
a suit which involves a question as to whether a 
certain party wall agreement was an incumbrance 
or not. A contract was made and the plaintiff re-
fused to take title on the ground that a certain 
party wall agreement was an incumbrance. One 
defense is that it was not an incumbrance, and 
the party wall agreement is set forth in the plead-
ings here, and it seems to me if your Honor found 
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Ca.se. 

that was not an incumbrance, that would dispose 
of the case. 

The Court: If there is any way of saving time~ 
I would be glad to do it. 

Mr. 1\1arkley: I was going to suggest to your 
Honor that we have a brief, and then we will put 
in these documents. My case won't take over five 
minutes to put in. 

The Court: That will be a better way. The 10 
jury will be sworn. 

(Both sides open to the jury.) 

Mr. Markley: Now I offer the agreement or 
contract of sale dated February 7, 1923 between 
the plaintiff and the defendants. 

(Admitted and marked Exhibit P-1 111 

evidence.) 

Mr. Markley: Now I offer in evidence the deed 
which was tendered on March 19, 1923. 

(Admitted and marked Exhibit P-2 in 
evidence.) 

Mr. Markley: This, your Honor, is the deed 
which was tendered by Messrs. Cella to the plain-
tiff, Charles Serventi, on l\d:arch 19, 1923. It is 
now P-2. It describes this property and at the 
end of the description appears the following: 

'' Subject however to the terms of a certain 
agreement made between Michael Uhring and 
Louis Elleau dated May 22nd, 1878 and recorded 
in the Hudson County Registrar's Office, in Book 
322 of Deeds, page 690.'' 

That is the deed that was offered to MF. Besson. 
It is stipulated that that was the deed offered 

to :Mr. Besson and that Mr. Besson refused to ac-
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cept it, first on the ground that it contained that 
"subject" clause, and secondly, that the agree-
ment referred to was in fact an incumbrance and 
made the title unmarketable. 

l\1r. Markley: I also offer in evidence Nlr. Bes-
son's bill, which I understand is not disputed, as 
being a reasonable bill-$150 for the search. 

(Admitted and marked in evidence P-3.) 
10 

:Mr. l\1arkley: Now I have here the agreement 
which is the subject matter of this controversy-
a copy of it-but I will offer the original record. 
It is an agreement dated May 22nd, 1878 between 
Michael -Uhring and Louis Elleau, recorded in 
Book 322 of Deeds for Hudson County, beginning 
at page 690, 691, 692 and part of page 693. 

The Court: What parts of that agreement form 
20 an incumbrance1 

Nir. Markley: I think it better for me to read 
the whole business. 

(Agreement read to the Court.) 

Nir. Markley: And I offer that as P-3. lt is 
not to be marked as I understand. 

The Court: Oh no, you can't mark the record. 
Mr. Niarkley: Now I want to offer the deed 

30 from John B. Cella and the other two defendants 
to George F. Caldes, made l\1ay 14, 1924, of which 
I have a certified copy here, recorded in the Reg-
istrar's Office on May 16, 1924, at 10 :21 A. M., as 
numbers 6297, wherein it appears the same prop-
erty was sold on Niay 14, 1924, for three thousand 
dollars more than we were to pay for it. 

Mr. Vorburger: I object if the court please on 
the ground it is entirely incompetent, irrelevant 

40 and immaterial whether the property was sold 
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afterwards or was not sold afterwards. The 
whole inquiry here is whether these people were 
justified in refusing to take the title. 

r_rhe Court: I don't think it is justifiable now 
to your case; I don't think it is competent. 

Mr. Markley: Exception. 

(Marked P-4 for identification.) 

Nir. Markley: Now I offer in evidence the opin- 10 
ion of Vice-Chancellor Griffin. The Court of 
Chancery refused to reform this contract-and the 
final decree thereon. 

Mr. Vorburger: I object if the court please. 
That is also entirely incompetent, irrelevant and 
immaterial, and on the further grounu that there 
is nothing set up in the pleadings to show any 
sort of defense to which this might be applicable. 

Mr. l\1arkley: They have set up in one of their 20 
defenses, and counsel has opened to the jury, that 
something else ought to have been in this agree-
ment. 

The Court: Yes, but this court can't put it in. 
I am not going to admit that. 

Mr. Markley: Exception. May I have it marked 
for identification 1 

The Court: Yes. 
(Marked P-5 for identification.) :10 
( Order of Vice Chancellor John Bentley 

dismissing bill marked P-6 for identifica-
tion.) 

Nir. Niarkley: Plaintiff rests . . 
Mr. Vorburger: I respectfully move for a non-

suit on the ground that the plaintiff has not shown 
any right to recovery in this case and that the 

40 
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agreement which he sets forth is not an 1ncum-
brance. 

(Argument.) 

The Court: I am going to hold that that is an 
incumbrance and you can't recover. Of course 
you can take your appeal from my ruling. 

Mr. Vorburger: Might I have an exception 
10 noted 1 

The Court: Yes. 
Mr. Vorburger: Now then the defendant wants 

to go in and show the question of mistake, and 
I would like to be heard on that question. 

The Court : I will hear you. 
(Argument.) 

Mr. Vorburger: And I would also like to offer 
20 to prove by Mr. Cella that there was a mistake 

made in the execution of this contract; that both 
.Mr. Cella and the plaintiff in this case intended 
that the contract should contain a provision that 
the property was sold subject to this party wall 
agreement in question; that the agreement was 
actually dictated in that way and that both par-
ties signed it believing at the time that it would 
contain that clause, and I would like to offer proof 

30 to show that. 

40 

The Court: I refuse to accept that evidence. 
The Court holds you can't reform an instrument 
in this court. 

Mr. Vorburger: Exception. 
(Defendants rest.) 

The Court: It is admitted that if the plaintiff 
is entitled to a verdict, it would be $1375.34. 

TESTIMONY CLOSED 
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Judge's Charge. 

The Court: Now gentlemen of the jury, this 
case hangs on a question of law. It is not a ques-
tion for the jury to decide, and if there is any er-
ror about it, it is error of the court, and not your 
error. It is admitted that if the plaintiff is en -
titled to a verdict he is entitled to a verdict for 
$1,375.34; and under the evidence the court's opin-
ion or finding is that the plaintiff is entitled to a 
verdict for that amount; so I direct you to find a .10 
verdict in favor of the plaintiff and against . tht• 
defendants in the sum of $1,375.34, and the de-
fendants may enter their objection and exception 
to my ruling. That will bring up the old question. 

Plaintiff's Exhibit 1. 20 
( Same as Appendix ''A'' to Complaint.)' 

Plaintiff's Exhibit 5 for Identification was read 
by the trial judge but ruled out as evidence to be 
submitted to the jury, and is as follows: 

40 
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Plaintiff's Exhibit 5 for Identification. 

COURT OF CHANCERY OF NEW JERSEY 
JOHN GRIFFIN 

Vice Cha.ncellor 

CELLA Vs. SERVENTI. 

Messrs. Hopkins & Herr, 51 Newark St., Hoboken, 
N. J. 

Harlan Besson, Esq., 84 Washington St., Ho-
boken, N. J. 

Gentlemen: 
The bill in this cause is filed to reform a con-

tract entered into between the complainant and 
defendant for the sale of lands. The complain-
ant says that, by inadvertence and a mutual mis-
take, a clause touching a party wall and an agree-
ment was omitted from the contract. This is 
denied by the defendant. 

"When the evidence in demonstration of 
mistake is doubtful, or equivocal, or strongly 
contradicted, so that it is impossible for the 
mind to reach a strong conviction as to the 
truth, the court will not change what is writ-
ten. * * ,x, Until a mistake has bee·n estab-
lished by such force of proof as leaves no 
rational doubt of the fact, no change in the 
writing sought to be reformed is entitled to 
be called a correction.'' H ups ch vs. Resch., 
45 N. J. Eq., 657 (663); aff'd. 46 N. J. Eq., 
609. 

While the testimony of the complainant was 
rather persuasive, yet, as the burden of proof is 
placed upon him to show the mistake, and as I am 
inclined to the view that he has not sustained this 
burden, the bill should be dismissed. 

At the close of the case a suggestion was made 
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by the Court as to the effect of this encroachment; 
and the complainant contends that it is not an 
encroachment; and both parties ask me to decide 
this question. 

The defendant rejected the title; and complain-
ant afterwards sold the property for a larger 
sum. The defendant sued at law for the return of 
the purchase price and search fees. Complainant 
then, conceiving that he had not an adequate d_e- 10 
fense at law, filed his bill in this court to restrain 
the prosecution of the suit, to the end that when 
the contract was reformed he could then return 
to the court of law and successfully defend the 
action. 

As the court has declined to reform the con-
tract, the complainant in the law suit stands in 
precisely the same position as before filing the 
bill, with the law suit still pending. 20 

The case which counsel now desire to present 
to the Court is a pure action for dan1ages based 
on a breach of the contract, a thing which this 
Court has no original jurisdiction to determine. 
Shaw vs.. Bea ,um.on.t Co., 88 N. J. Eq., 333; Red 
Jacket 11ribe vs. Hoff, 33 N. J. 441; Little vs. 
Cooper, 10 N. J. Eq., 273; Brown vs. Edsal, 9 N. 
J. Eq., 256. These cases were decided before the 
Chancery Act of 1915, p. 184, Secs. 8 and 9, went 30 
into effect. Those sections were construed by me 
in W a.ter Works Equipment Company vs. 11([ cGov-
ern, 93 N. J. Eq., 520, at p. 523. But the precise 
question in this case was not there presented. 
There, in order to enter the final decree in this 
Court, if a jury had been demanded, this Court 
would have had to stay · the proceedings on the 
bill until the suit at law had been determined-
such ascertainment at law being within the scope 40 
of the relief prayed for in the bill. This act does 
not apply, and therefore the case must be decided 
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Pla,in,tiff's Exhibit 5 for Idenlif£calion. 

under the p1·e-existing law. Here a suit at law 
is brought upon the contract. The defendant at 
law found that it was necessary to have his con-
tract reformed in order to defend, and when the 
Court decides either for or against reformation 
the injunction should be dismissed and the parties 
allowed to proceed with their suit at law. There-
fore, two things will be perceived: first, the court 
of law first obtained jurisdiction to try this com-
mon law suit for damages for breach of the con-
tract, which suit was stayed in order to hear the 
complainant in this Court on the question of re-
formation. If this Court should determine this 
question of reformation and then decide the case 
for damages it would oust the court of law of a 
jurisdiction previously obtained. Second, the 
question of the right of the plaintiff at law to 
damages is not in any sense germane to the issue 
presented by the complainant here in his bill, and 
is not within the Act of 1915, sitpra-. When the 
parties ask this Court to decide this question, 
they, in fact, ask it to take jurisdiction of an ac-
tion at law, pure and simple, for damages, and 
substantially to the same extent as if the bill had 
not been filed. 

The bill will be dismissed, leaving the parties 
to litigate their suit at law. 

The foregoing memorandum, being merely for 
the guidance of counsel in ascertaining the views 
of the Court, is not to be published, printed nor 
filed; if an appeal is taken, however, counsel will 
notify me of that fact in writing, have the testi-
mony written up and forwarded to me, and I will 
then prepare and file a formal opinion. 

Yours truly, 

JOHN GRIFFIN. 

New Jersey Court ol Errors and Appeals , 
CHARLES SERVENTI, I 

Pla,i.n,tiff-Respon ident, I 
I 

vs. 
JORN B. CELLA, JOSEPH A. CELLA 

and CARLO D. CELLA, 
D·ef enda ,nts-Appellants. 

Action at Law 
On Appeal from 
New Jersey Su-
preme Court. 

BRIEF FOR DEFENDANTS-
APPELLANTS. 

This is an appeal from a judgment in the sum 
of $1,443.16 entered in the Supreme Court. on _a 
verdict rendered by a jury at the Hudson C1rcu1t 
on the direction of the late Willard W. Cutler, 
C. C.J. 

Facts. 

· Plaintiff as purchaser and defendants as sellers 
entered into a contract in writing on February 7, 
1923, for the sale of a parcel of realty with build-
ings thereon, situated on the sout_heast cor~er of 
Washington and First Streets 1n ~he City ?f 
Hoboken. The contract as signed 1s Appendix 
''A'' of the complaint ( Case, page 11). The pur-
chase price was $55,000. and plaintiff paid a de-
posit of $1,000. for the recovery of which with 
search fee of $150. this suit is brought. 

Plaintiff sets up in his complaint ( 1) that the 
property in question was subject to a party wall 
agreement dated May 22, _1878, between Michael 
Uhrino-, a previous owner of said property, and 

0 ••• 
Louis Elleau, then owner of the adJ01n1ng prop-
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erty, and (2) that said party wall agreement 
which is Appendix "B" of complaint ( Case, page 
17) was not in the contract of sale, but was in the 
deed tendered at the closing and (3) that plaintiff 
rejected title because said agreement was an 
incun1 brance. 

D·efendants' defenses allege that (1) said party 
wall agreement is not an incumbrance and (2) 
that the contract of sale by inadvertence and 
n1utual mistake failed to recite that the property 
was being sold subject to said party wall agree-
ment. These allegations of the defenses are 
denied by the plaintiff. 

For the information of the court, it is well to 
state that these defendants brought a suit in chan~ 
cery to restrain this action at law and to reform 
the contract of sale and that Vice Chancellor 
Griffin, after hearing, denied reformation to the 
complainants and dismissed the bill. The unoffi-
cial opinion of Vice Chancellor Griffin ( Case, page 
36) was offered at the trial of this action by 
plaintiff, and was read by Judge Cutler and ruled 
out as evidence to the jury. 

This relief in equity was sought before the deci-
sion in the case of Feder vs. Solomon., 3 N. J. 
Misc. ,Rep. 1189, affirmed Vol. IV, No. 45, N. J. 
Adv. Rep. 1852. 

POINT I. 

The Uhring-Elleau party wall agree-
ment is not an incumbrance, but is on 

, the contrary a valuable appurtenant. 

This point embraces the first ground of appeal 
(Case, page 1, line 24), to wit, that plaintiff should 
have been non-suited ( Case, page 33, line 31). 

This agreen1ent, which plaintiff contends is an 
incumbrance, for convenience, may be divided into 
two parts: (1) That which refers to party wall 
and its use as such for lateral support, and (2) 
that ·which refers to enjoyment of light and air 
over the adjoining premises. 

Upon the argument before Judge Cutler, plain-
tiff did not contend or stress the objection that the 
agreement as to party wall was an incumbrance 
but rather that the agreement as to enjoyment of 
light and air was. It is well, however, to examine 
both elements of the agreement. 

( 1) As to use of the party wall as such. 
Uhring (from whom defendants der :ived title) and 
Elleau, the parties to said party wall agreement, 
agreed that the wall which was partly on the prop-
erty of each, should stand and be used as a party 
wall ( Case, page 19, lines 18-22) and that Uhring 
might use the same as such and continue the same 
to the height of the building to be erected ( Case, 
page 20, lines 3-4). 

In Feder vs. Solomon., 3 N. J. 1\!Iisc. 1189, the 
facts were very analogous to the facts in this case, 
to wit, the purchaser rejected title because of a 
party wall and sued to recover his deposit. In a 
very learned opinion, that court said: 

NEWMAN, C. C. J. (page 1191) " ,x, ,:,, ,x, 

The Court said ( referring to Burns vs. 
Thomas, 81 N. J. E. 168, 86 Atl. Rep. 382) : 

'The case is the ordinary case that occurs 
in our compactly built cities, of a building 
with party walls. A building is none ~he l~ss 
a complete building because one of its side 
walls requires, or is strengthened by a sup-
porting wall of an adjoinin~· building. T~e 
right of mutual easements in such cases 1s 
well recognized, and each building is re-



garded, as complete in itself. The language 
used by Chief Baron Pollock in Richards vs. 
Ross, 9 Exch. 218, by the New Y orf Court of 
Appeals in Rogers vs. Sinsheimer, 50 N. Y. 
646, and the Supreme Court of Massachusetts 
in Carlton vs. Blake, 152 Mass. 176, 25 N. E. 
83, sufficiently vindicates this definition of a 
building.' 

'' The better opinion seems to be that a wall 
standing equally on both lots and held in com-
mon by the adjoining proprietors is not an 
incumbrance, but a valuable appurtenant 
which passes ·with the title to the property. 
l\lf aupin on Marketable Title to Real Estate, 
page 326 ( citing cases). 

'' In Hendrick vs. Stark, 37 N. Y. 106, 93 
Am. Dec. 549, where there was no covenant 
to maintain and rebuild the wall, the Court 
of Appeals of that state said: 

'A party wall, creating a community of in-
terest between adjoining proprietors is in no 
just sense to be deemed a legal incumbrance 
upon the property. 

' A party purchasing a hotel and premises 
at public auction, without being informed that 
part of the walls of the hotel adjoining other 
buildings are party walls, cannot for that 
cause, refuse to complete the purchase. 

'As between adjoining proprietors main-
taining party walls, their mutual easement in 
walls is a benefit and not a burden to each of 
them. It is a valuable appurtenant which 
passed with the title to the property.' 

'' This doctrine was a pp roved by the same 
court in Bull 1Js. Burton, 227 N. Y. 101. To 
the same effect is Schaeffer DS. Blumenthal 

' 169 N. Y. 221. 
"29 R. C. L., page 507, See. 232, lavs down 

the following rule: " 
'In the case of the sale of a city building, 

the fact that the side walls are party walls 
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does not constitute such an incumbrance or 
defect in the title as will relieve the purchaser 
from completing the purchase. ,:,, ,:,, ,:t For 
as has been said since the title acquired by 
the purchaser will extend only to the middle 
of the party walls, it is obvious that the mu-
tual easement for their support is a benefit 
and not a burden to him as well as the adja-
cent proprietors. It is a valuable appurte-
nance which passes with the title of the prop-
erty, ~nd its value to him is not di_minished 
by the fact that it is equally beneficial to !he 
adjacent owners. Also, though t?e er~ction 
of a party wall creating a community of inte:·-
est between neighboring proprietors, there is 
no just sense in which the reciprocal ease-
ment for its preservation can be deemed a 
legal encumbrance on the property. The ben-
efit thus secured to each is not converted into 
a burden by the mere fact that it is mutual 
and not exclusive.' 

"Prof. Reeves in his work on Real Prop-
erty at page 294, says : 

'It is because of its characteristics as above 
explained that the existence of a party wall 
on a lot of land, and the ordinary covenantR 
relating to it, do not constitute an incum-
brance within the meaning of the covenant 
against encumbrances in a deed · of the land 

f 't l ' " or in the contract or i s sa e. 

The facts in re the party wall as such in the 
Uhring-Elleau agreement are identical with the 
facts in Feder vs. Solomon,' supra . 

(2) As to enjoyment of light and au over 
adjoining premises. _ 

A party wall does deprive the owner of 
property of the use of that part' · of his prop-
erty upon which the party wall stands so .long as 
it ;hall stand, for any other purpose. Yet the 
benefits to be derived from the party wall so 
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greatly outweigh this burden that this court has 
quite properly held a party wall not to be an in-
cumbrance but a benefit. (Feder vs. Solomon, 
supra ,.) 

By the same logic and reasoning, that part of 
the Uhring-Elleau party wall agreement which re-
lates to the enjoyment of light and air by either 
property over the adjoining property confers re-
ciprocal benefits which greatly outweigh any bur-
den. The owner of the property in question has 
the right and privilege to have three windows in 
the southerly wall in each story of the rear build-
ing above the first story and to enjoy the light and 
air therefrom, so long as the owner of the ad-
joining property does not erect a building upon 
the rear of the lot or any part thereof. ( Case, 
page 20, lines 10-23.) This is undoubtedly a bene-
fit and a valuable appurtenant to the property in 
question. 

A.s against this benefit, is the agreement that 
the owner of the adjoining property may have the 
right and privilege to have and enjoy one win-
dow on each story of his building above the first 
story until such time as the owner of the property 
in question shall erect a building which may shut 
out said light and air from the one window of 
each floor in the building on the adjoining prop-
erty. ( Case, page 20, lines 23-39.) Further both 
owners agree ( Case, page 21, Hnes 7-15) : 

'' That they shall and will respectively de-
sist and refrain from erecting any wall, 
screen or other obstruction for the sole pur-
pose of excluding the light or air from the 
said windows or any of them nor do any other 
act or thing to obstruct or hinder the full and 
free enjoyment of light and air as aforesaid, 
except it be by the erection in good faith of a 
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building or buildings upon the said lots re -
spectively." 

Is this covenant by the owner of the property 
in question not to erect a wall or screen (in other 
words a spite fence) to shut out the light and air 
of his neighbor from one window in each story 
above the first floor, an incumbrance? 

It is submitted that it is not for the following 
reasons: 

(a) The erection of such a wall or scre~n _has 
no beneficial value to the owner. At most it is a 
technical right. 

In Mollenhauer vs. Wolfe, 118 Misc. Rep. (N. 
Y.) 390, s. c. 193 N. Y. Supp. 348! plai1:tiffs so~ght 
to enjoin defendant from erecting windows in a 
party wall overlooking plain~iff's propert_Y· The 
Court (Supreme Court, Special Term) said: 

CROPSEY, J. (193 N. Y. Supp. at p. 351) "In 
any event the plaintiffs wil~ suffer no dam~ge 
from the existence of the windows, and equity 
should not interfere to uphold what at most 
is a technical right. McCann v. Chasm Power 
Co., 211 N. Y. 301, 105 N. E. 416; Thomps?n 
vs. Ft. Miller Pulp & Paper Co., 195 ~PP: Div. 
271. And this rule has been applied in an 
action similar to the one at bar. Herrman v. 
Hartwood I-Iolding Co., Inc., 193 App. Div. 
115, 121, 183 N. Y. Supp. 4-02." 

( b) Deprivation of the right to erect such _a 
wall or screen is even less of a burden than his 
being deprived of the use of that part of his land 
on which the party wall is situated for any pur -
pose but the party wall while it stands. A for -
tiori, if the existence of the party ~vall is not an 
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incumbrance, neither is the agreement not to erect 
a spite wall or screen. 

( c) The agreement actually confers a benefit 
upon and is a valuable appurtenant to the prop-
erty in question in that it (1) permits the use of 
three windows on each floor above the first and 
the enjoyment of light and air over the adjoining 
property and ( 2) the adjoining owner covenants 
not to . erect a spite wall or fence, which he other-
wise would have a right to do, to shut off this en-
joyment of light and air to the property in ques --
tion. 

The agreement is (1) reciprocal, (2) mutually 
beneficial and if anything the benefits to the prop-
erty in question are greater than to the adjoining 
owner, and ( 3) the respective benefit to each 
owner so outweighs the respective burden that in 
the language of Feder vs. Solomon ,, supra ,, it is a 
valuable :;tppurtenant. Proof of its benefit was 
indirectly shown by plaintiff ( Case, page 32, lines 
84-36), in that the property in question was sub-
sequently sold to others than plaintiff for $3,000. 
more than p1aintiff agreed to pay therefor. 

POINT II. 

Purchaser knew or should have known 
of the existence of the win .dows in ques-
tio-n and was on notice of the possible 
existence of any rights of the owner of 
the adjoining property to the enj oylllen t 

· of light and air therefrolll. 

This point embraces the second and third 
grounds of appeal ( Case, page 1, lines 29-37), to 
wit, that evidence of the mistake in writing the 
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contract should have been admitted and that the 
court should not have directed a verdict for plain-
tiff . 

In Freedman vs. Kensico Rea.lty Co., Vol. IV, 
No. -8, N. J. Adv. Rep. 379 at page 3821 the Cour t 
said: 

FIELDER, V. C. '' Courts do not aid a pur -
chaser of real estate who is carelessly indif-
ferent to the use of ordinary caution before 
entering into a contract, when he is left free 
and uninfluenced to make examination of the 
property and to exercise his own judgment in 
determining whether or not to buy. The doc-
trine of caveat emptor is applicable to the 
purchase of real estate, and is applied as well 
in equity as at law. Demman vs. Mentz, 63 
N. J. E. 613; Industrial Savings & Loan Co. 
vs. Plummer, 84 N. J. E. 184, 92 A. 583; I-Iaw-
thorne vs. Odenson, 94 N. J. E. 588, 120 A. 
797." 

In Sutphen -vs. Therkelson -, 38 N. J. E. 318, the 
court said at page 324 : 

RuNYON, C. "In the present case the de-
fendant bought his lot knowing that to build 
upon it such a building as he proposes would 
darken the hotel and inflict irreparable injury 
on that property. The quasi easement claimed 
by the complainants was apparent to him and 
evidently was continuous. He is chargeable 
with knowledge that the law would forbid him 
so to occupy the lot and would prevent him 
from doing so. He is without ground of com--
plaint.'' 

In this case the owner of the property in ques-
tion is not forbidden to erect a building to shut 
off the light and air of his neighbor ( Case, page 
20, lines 23-39), -although in the Sutphen case, 
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the owner of the servient property was forbid-
den so to do. 

In this case plaintiff Serventi, at the time of 
signing the contract of sale knew of the existence 
of the windo-ws in the building adjoining which 
overlooked the property in question. That there 
might be an easement or a quasi-easement "was" 
in the words of RuNYON, C., supra, "apparent to 
hin1." At that time he also knew of the agree-
n1ent. Proof of these facts was excluded by the 
trial judge. ( Case, page 34, lines 19-31.) This 
,,'as erroneous. 

.. A_s was apparently the case in Feder vs. Solo-
mon, siipra ., and Freedman vs. K ensico Realty 
Co., supra, the purchaser wanted to "welch" on 
his purchase. So did this plaintiff, Serventi. He 
took advantage of a scrivener's omission in typ-
ing the contract, and unfortunately for the sell-
ers they were unable to prove beyond a '' rational 
doubt" ( Case, page 36, lines 27 -40), that they 
v,rere entitled to reformation. The sellers ( these 
defendants) have, however, always maintained 
that _the party wall agreement was not an incum-
hrance ( Case, page 37, lines 2-3). 

For the foregoing reasons appellants 
pray that the judgment herein should 
be reversed and judgment rendered in 
favor of defendants-appellants. 

Respectfully submitted, 

JOHN W. OcKFORD, 
Of Counsel. 

CARLO D. CELLA, 
Attorney at Law, 

Defendant in person and 
for other defendants. 

Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N. J. 

New Jersey Court of Errors and Appeals 

CHARLES SERVENTI, 
Plaintiff-Respondent, 

vs. 
JOHN B. CELLA, JOSEPH A. 

CELLA and CARLO D. CELLA, 
Def enda;n,ts-Appellan.ts. 

Action a.t 
Law. 

On Defend-
an.ts' Appeal 
from New 
Jersey Su-
preme Court. 

BRIEF IN BEHALF OF THE PLAINTIF 'F-
RESPONDENT . 

1. 

Statement of the Case. 
This appeal brings before this Oourt for re-

view a judgment of the Supreme Court rendered 
at the Hudson Circuit in an aetion wherein the 
plaintiff s-ought to recover his deposit of $1,000 
(and his admittedly reasonable sear ,ch fee of 
$150.00) with interest, which deposit was made 
upon execution of a contract for the sale o.f 
·certain real estate in the City of Hoboken 
wherein the plaintiff was the purchase.r and the 
defendants were the vendors. 

On Mar ·ch 19, 1923, when th:e1 deed for the 
premises was tendered, it contained at the end of 
the description the foUowing subject clause: 

''·Subject, however, to the terms of a 
-certain agreement made he.tween Michael 
Uhring and Louis Elleau, dated May 22, 
1878, and recorded in .the· Hudson County 
Registrar's Office in Book 322 of Deeds, p. 
690 (pp. 30-40)." 

When this deed was tendered to the plaintiff 
and his counsel, Mr. Samue,l A. Besson, of Ho-
boken (a practitioner of almost forty-five years' 
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standing at the time), on March 19, 1923, Mr. 
Besson advised the plaintiff not to accept it for 
two reasons; first, because the deed contained 
the su(bject clause quoted above while the agree-
ment for the sale of the , property provided that 
it was to he ,sold free and clear of all encum-
brances except those expressly stated in the 
agreement, and this was not so stateq.; and 
seoondly, the agreement to which the de:ed of 
conveyance was made subject was in fact an en-
cumbrance and ma.de the title unmarketable (p. 
31, 1. 40 to p. 32, 1. 5 ). 

It was admitted. that Mr. Besson's bill for 
the search of $150.00 was . reasonable (p. 32) 
and it was admitted that the. agreement of sal 1e 
did not make the sale subject to the agreement 
between Uhring and Elleau of May 22, 1878. 
The agreement of sale is anne:x1ed to the com-
plaint as append.ix" A" (p. 11). 

The Uhring-Elleau agre.ement of 1878 1s also 
annexed to the complaint and is printed as Ap-
pendix B (p. 17). 

At the dose of the plaintiff's case the de-
fendants moved for a non-suit on the ground 
that the plaintiff had not shown any right of re-
covery because the agre ,ement of 1878 was not 
an encum'hrance and the plaintiff was bound to 
take the deed tendered whi·ch contained the pro-
vision making it subject to the agreement of 
1878. The trial •Court denied that motion (p. 34, 
1. 10). The defendants did not offer any testi-
mony except that their counsiel stated that he 
would like to off er testimony to vary the terms of 
the written instrument so that it might be re-
formed at law, and the Court refused to accept 
such testimony (p. 34, 11. 20-30). The defendants 
the.n rested their case and admitted that if the 
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plaintiff was entitled to a verdict it should 
be for $1,375.34 (p. 34, 1. 40). The Court found 
that only a legal question was in~olved and de-
cided that ques ,tion in favor of the plaintiff (p. 
35, 1. 10). 

We shall hereinafter refer to the . appellants as 
derendants and to the respondent as the plaintiff. 

2. 
Grounds of Appeal. 

The grounds of appeal uriged hy the defend-
ants are three in number but only two in point of 
fact, namely, firS't, that the Supreme Court er-
roneously directed a verdict in favor o.f the 
plaintiff, second, that the Supreme Court erred 
in refusing to non-suit the plaintiff, which, · of 
course, it could not do if it properly directed a 
verdict for the plaintiff and thirdly, that the 
Supreme Court erroneously refused to permit 
tihe defendants to introduce oral tJe,stimony to 
vary the contents of a eontraiet under ,seal, viz, 
the contract for the purchase of the property in 
question, for the puripose . of reforming it by in-
serting some provisions therein, which the de-
fendants claim had bee.n omitted therefrom in-
advertently by the defendants. This third ground 
of a ppieal is not argued in the brief of the de-
fendants and is therefore waived. 

Public Service Electric Co. v. Board, 88 
N. J. L. 603; 

Manda v. U. S. Express Co., 85 N. J. L. 
720. 
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3. 
BRIEF OF T·HE ARGUMENT. 

I. 
The Supre,me Court did not err in directing a 

verdict for the plaintiff. 
The Supreme Court held that the plaintiff was 

entitled to his deposit of One thousand dollars 
($1,000) and his search fee of one hundred and 
fifty dollars ($150) with interest (the reasonable.-
ness of the search fee was admitted, p. 32, 11. 5 
to 10) on the ground that the agreement betwe,en 
J\!Iic.hael Uhring and Louis Elleau, dated May 
22, 1878, was an encumbrance, and that there-
fore tihe plaiintiff was not bound to take the 
pr.operty subject there.to when his agreement 
p rovided that he was to have the property free 
and dear of all encumbrances except those pro-
vided for therein. While we regard this ground 
upon which the direction was based as unassail-
able, there is another ground which was uTged 
on the argument below which was · omitt ed from 
the State of Case and that ground is also dis-
posit 1ive of the motion in favor of the plaintiff, 
namely, that the deed tendered to the plaintiff 
contained a clause making the conveyance sub-
ject to this agreement, whereas the plaintiff was 
entitled to a deed fr1ee and c.lear of any su0h 
subject clauses (p. 31, 11. 25 to 35). The rule is 
settled that the direction of verdict will be sus-
tained, if correct, on any legal ground, Solomon v. 
Public Service Railway Co., 87 N. J. L. 284. 
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(a) 
The agreement dated May 22, 1878, between 

Michael Uhring and Louis Elleau was in fact an 
encumbrance and therefore the plaintiff wa,s not 
obliged to take the property subject thereto. 

The agreement will be found printed as Ap-
pendix B to the complaint (p. 17 et seq.). 

The agreement for the purchase of the property 
is annexed to the complaint and printed as Ap-
pendix A (p. 11). It provides that the -convey-
ance shall he "the fee simple of the said priem-
ises free of all encumbrances except a:s herein 
stated'' and also the deed shall contain the 
usual full covenants and warranty (p. 16, 11. 30 
to 40). Tihe contract of sale between the plain-
tiff and the defendants does not provide for the 
sale of the, property subje0t to the Uhring-
Ellea u agreement. 

Turning to that agreement (p. 17) we find that 
Uhring, the predecessor in title of the plaintiff, 
had a lot of land 25 feet by 100 feet, at the 
southeasterly corner of Washington street and 
First street, in the City o.f Hoiboken, of which 
100 feet ran along the southerly line of First 
street and 25 feet along the 1easterly line of 
Washington street ( p. 18, 11. 10 to 20). This is 
the same. property described in the 0ontract of 
sale between the plaintiff and the defendants (p. 
13, 1. 30 to p. 14, 1. 5). 

Elleau was the owner according to the agree-
ment of 1878, of a lot of land contiguous to and 
immediately adjoining Uhring's lot, on the south-
erly side thereof and which lot was also 25 feet by 
100 feet (p. 18, 1. 30 to p. 19, 1. 10). 

The agre,e,ment of 1878 also shows that Elleau 
had built and erected a building upon his lot 
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beginning at a point about 42 feet easterly from 
the easterly line of Washington street ( that is 42 
feet back of the. house line on Washington street) 
and that the building extended easterly about 22 
feet. In short, that it was 22 feet long. The 
agreement also shows that the northerly wall of 
that building stood 5½ inche'8 at the westerly 
end and 43/4 inches at the easterly end upon 
Uhring's lot, that is, on the land whicih the de-
fendants agreed to sell to the plaintiff. It ap-
pears that the wall for a length of 22 feet en-
croached on the lot which the defendants agreed 
to sell to the plaintiff and that the width of the 
encroachment at the front of the building was 5½ 
inches and at the rear of the building 43/4 inches. 

Then the agreement recited that the parties 
th 2r,eto have agreed that the said wall shall 
stand and be used by the parties '' as and for a 
pa .rty wall so far a-s the said Michael Uhring 
shall see fit to use the same as such (p. 19, 11. 5 
to 20 ). " 

The agreement proceeds to recite that Uhring 
is about to erect a building upon the rear part 
of his lot to the full width thereof and desires to 
have and enjoy three windows in the southerly 
side of the said building ( that is the side facing 
Elleau 's lot and contiguous thereto). The agre .e-
ment also recites that Elleau has one window in 
his building and forming part of the wall which 
he is to use and enjoy looking out upon Uhring's 
lot (p. 19, 11. 20 to 30). 

The agreement then proceeds to set forth the 
agreement between the parties (p. 19, 1. 30 et 
seq. 

Elleau for himself, his heirs &c. doth 
'' grant unto the said Michael Uhring, his 
heirs and assigns the right and privileges 
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to have, hold, use and enjoy the said wall 
herein:before mentioned as and for a party 
wall and also to enter and rest the beams of 
his said intended building unto and upon 
said wall and also to build upon and continue 
said party wall to the full height _of the ~build-
ing atbout to be erected he the said Uhnng to 
cap and finish the same in a pr?per m_anner 
at his own expense and the ,said ~ouis El-
lea u for himself, his heirs and assigns doth 
further grant unto said ¥ichael Uh~n~, his 
heirs and assigns, the right and privileges 
to make and use three windows in the south-
erly wall in each story above the _first _story 
of said building which he the said Mich~el 
Uhring is about to erect and also to enJOY 
the light and air theref~om ~o long a~ he 
the said Louis Elleau, his heirs or assi~s 
do not desire to use the rear part of said 
lot for the purpose of erecting a building 
thereon the said Louis Elleau reserving 
unto hi{nself, his heirs and assigns the right 
to erect any building upon the whole or any 
part of his said lot of land as fully and en-
tirely as if these presents had not been 
made (p. 19, 1. 35 to p. 20, 1. 25)." 

In return the said Michael Uhring for him-
s.e1f, his heirs and as-signs 

"doth grant unto said Louis Elleau, his 
heirs and assigns the right and privile,ge.s to 
have and enjoy one window in each ,st~ry of 
his said building above the first story in the 
said party wall and to enjoy the. ligh~ and 
air there£ rom so long as he the said Michael 
Uhring, his heirs and assigns do not desire to 
use that part of his said lot for the purpo~e 
of erecting a building thereon,. the sa~d 
Michael Uhring reserving unto himself, ~1s 
heirs and assigns the right to erect and build 
any building upon the • whole, or any yart of 
his said lot of land as fully and entirely as 
if these presents had not been made. And 
the said parties to these presents for them-
selves, their heirs and assigns do covenant 
and agree each with the other that they 
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shall_ and may _respectively have and enjoy 
the hght and air from the windows now in 
or !o be put into their respective buildings 
until th~ s~me ar :e. or may be obstructed by 
some building hereafter in good faith erected 
and_ also that they shall and will respectively 
desist and refrain from erecting any wall 
screen or other obstruction for the sol~ 
purpose of excluding the light or air from 
the said windo'Ys or any of them nor do any 
other act or thing to obstruct or hinder the 
full and ~ree enjoyi:nent of light and air 
as afor~said, except it be by the erection in 
good faith of a building or buildings upon 
the said lots respectively (p. 20 1. 25 to p 
21, 1. 15)." ' . 

If the plaintiff is compelled to take the prop-
erty subject to this agre.ement of 1878 it is 
plain that he would not get a lot 25 feet in 
,vi~th for its full depth of 100 feet, but a lot 
whieh at 42 feet from the front, would have a 
depth of only 24½ feet and that width would 
continue for a depth of 22 feet. This ··wall is 
not in fact a party wall at all but the ,vall of a 
bu~lding already constructed, the building itself 
being. on one lot and the wall on the adjoining 
lot, wi~h. a_ window in it which is to remain giving 
the adJ01ning landowner light and air over the lot 
in question. That being the situation, Elleau 
the ,owner of the• building and the wall says to 
Uhring, that the latter can use the wall as a 
par~y wall and for the purpose of entering and 
resting the beams of Uhring's intended building 
upon t~e wall; Uhring to have the further right 
to continue the wall to the full height of his in-
tended building to be erected; Uhring to have 
the further right to make and use three windows 
in the wa~l ~n each story abov:e the first story 
of the building to be erected; Uhring to have 
the further right to enjoy the light and air from 
those windows so long as Elleau or his heirs or 
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assigns do not desire to use that part of the lot 
for the purpose of erecting a building thereon. 

In return for those rights and privileges, Uh-
ring, for himself, his heirs and assigns grants to 
Ell ea u, his heirs and assigns 

"(1) The right and privileges to have 
and enjoy one window in e.ach story of his 
said building albove the first story in the 
said party wall. 

(2) To enjoy the light and air there-
from so long as the • said Michael Uhring his 
heirs and assigns do not desire to use that 
part of his said lot for the purpose of erect-
ing a building thereon. 

( 3) Uhring reserves the right to erect and 
build any · building upon the whole or any 
part of his said lot. 

( 4) That both covenant that either may 
have and enjoy the light and air from the 
windows in question until the same are or 
may be obstructed by some building here-
after in good faith erected. 

( 5) That the,y shall and will respec-
tively desist and ref rain from erecting any 
wall, screen or other obstruction for the 
sole purpose of excluding the light and air 
from the said windows or any of them. 

( 6) That they will desist and refrain 
respectively from doing any other act or 
thing to obstruct or hinder the full and 
free enjoyment of light and air, except by 
the erection in good faith of a building or 
buildings upon the said lots respectiv:ely.'' 

Again it is plain that the enjoyment of Uh-
ring's property is restricted in a number of 
ways. The property as stated is on the corner 
of Washington and First streets. Washington 
street is the leading thoroughfare of Ho(boken. 
If Uhring desired to erect an advertising sign 
or a fence or any other structure, except a build-
ing, he could not do it. Neither could any heirs 
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or assigns of his do it. Also if a building 
was contemplated it would have to be the erec-
tion of a building in g·ood faith and therefore 
if an attempt was made to erect a building, the , 
question would arise whether it was being con-
structed and erected for the purpose of obstruct-
ing the, light and air of the adjoining property 
owner or in good faith. 

To sum it up, nothing could be built on the lot 
which the defendants desire to sell to the plain-
tiff, that is the Uh ring lot, except a building 
erected in good faith and not f.or the purpose 
of obstructing the light and air of the adjoining 
property owner. If Uhring wanted to put up a 
large advertising sign or a wall or screen or 
trees on his property, facing the main thorough-
£ are, Washington street, he could not d~ so. 
If he de,sired to put up a screen for motion pic-
ture display he could not do so. If he desired to 
put up a shed, garage or any other structure of 
that character, he could not do so. 

Counsel for the defendants, rests his contention 
that this agreement is not an eneurn'br ance on 
the case of Feder v. Solomon, 3 N. J. Misc. Rep. 
1189, affirmed 4 N. J. Advanced Rep. 1852. How-
ever, an examination of that case• clearly shows 
that it is not in point. 

The affirmance in the Court of Errors was on 
the opinion below written ·by N e.wman, C. C. J., 
who made certain findings of fact and conclusions 
of law in the case which was tried hef ,or e him 
without a jury. See 3 N. J. Misc. Rep. 1189. In 
that case the Court found as a fact (p. 1190) 
'' that two sides of the brick building erected on 
the premises were part of a wall used in common 
by the owners of the premises about to be con-
veyed and the adjoining owners on each side. 
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and that the lines of the premise.s in question 
on each side run through the center of this 
wall, the situation thus presented being what is 
commonly called a party wall.'' 

The Court further found as a fact (p. 1190) 
"that there is no agreement between the respec-
tive adjoining owners and the plaintiffs or their 
predecessors in title as to the maintenance or 
repair of these ip·alls." 

Judge Newman then proceeded to consider the 
aidhorities on the question whether a, mere party 
wall as such, was an incumbrance on the prop-
erty. The · description of the property in that 
ca,se was "No. 220 and 220 1/2 Monroe street," 
being a. plot ·of ground ha:ving a frontage of 37½ 
feet, more or less, on Monroe street and a depth 
of 100 feet, more or less (p. 1189)." 

The Court refers to Bu .rns v. Thomas, 86 Atl. 
382 and the description of the property showed 
that the westerly line of the lot ran through the 
center of a party wall. Quoting from : the 
language • of this Court in that -case, Judge New-
man ;says ( p. 1191) : 

'' The· case is the ordinary case that oc-
curs in our compactly-built cities, of a build-
ing with party walls. A building is none t.he 
less a complete building because one of its 
-side walls requires, or is strengthened by, 
a supporting wall of an adjoining build-
ing. The right of m~tual easements i~ s1;1ch 
cases is well recognized, and each building 
is regarded a.s complete in itself. The 
language , used 1hy Chief Baron Pollock in 
Richards v. Rose, 9 Exch. 218, by the New 
York Court of Appeals in Rogers \v. Sin-
sheimer, 50 N. Y. 646,. and the Supreme 
Court of Massachusetts in Carlton v. Blake, 
152 Mas 1s. 176; 25 N. E. Rerp. 83; 23 Am. 
St. Rep. 818, sufficiently vindicates this 
definition of a building." 
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At p. 1191, Judge Newman further . says: 
'' The -better opinion seems to be that a 

wall standing equally on both lots, and held 
in common by the , adjoining proprietors, is 
not an encrnrnbrance-, but a valuable appur-
tenant which passes with the title to the 
property.'' 

It will be noted that in each instance so far 
r efe r red to the wall stood equally on both lots 
and was held in common by adjoining proprietors 
an d there we.re no obligations with respect to 
light or air or the m_aintenance of windo -ws in 
the wall ·so that -one owner might have light 
and air through the party wall from the adjoining 
lot, and th er e was no prohibition preventing 
the construc t ion or erection of any wall, fence, 
scr een, sign or other structure, with the single 
excep tion of a building erected in gio-od faith. 

Judge Newman at the (bottom of page 1192 
clea rl y points out that a distinction is to be 
r ecognized where there is a covenant as to 
maintenance and rebuilding the wall. H e says, 
"In that case th ere being a covena nt runni ng 
111~th th e land, it is reco_qnized as an encu,mbrance 
because of such perpetuity." To show that •such 
a dis tinc.tiion is well re cogniz ed, he r efers to 
O'Neal v. Van 11assel, 137 N. Y. 297, and quoting 

. from the opinion of the Cour t of App €1als of 
New York in that case, he says (p. 1193): 

'' But the chief point of dist inction consists 
in the f a•ct that there is here a covenant 
ru nning with the land, which compe ls the 
owner to r e build and repair, and when re-
built, it mu st be on the same spot , of the 
same size, a.nd of similar materials as when 
originally constructed. Such a covenant can-
not be re ga r ded in any other 1igh t than as a 
perpetu al encum ·brance, which, in the case. of 
urban property, restricts its free use and en-
joyment, and may seriously embarass the 
owner in respect to its future improvement. 
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If he desired to build, enlarge or rebuild, 
1he might 'be• compelled to build an entirely 
independent wall upon his own pre.mises, and 
thus further reduce the .available sipace on 
his own lot, and still be liable upon his con-
tinuing obligation to repaid or rebuild the 
party wall.'' 

At page 1193, Judge Newman further cites 
numerous authorities for the proposition that 
in the absence , of an agreement between the joint 
owners of a party wall there . is no obligation 
to rebuild the party wall upon the part of either 
and for that reason it is not be regarded as an 
encumbrance. 

It is clear that the situation pre,s.ented in the 
case -of a party wall without agreement of any 
kind is quite different to that presented in the 
case at bar where numerous "grants" are made 
by the owner of the property in question, includ-
ing an agreement of the predecessor in title of 
the defendants to build upon and continue said 
party wall to the full height of the building to be 
,erected and the obligation upon his part to cap 
and finish the same in a proper manner at his 
own expense (p. 20, 11. 1-10). 

Ordinarily, the owner of a building on one 
side of a party wall has no right to maintain 
windows in it looking through the wall over the 
adjoining lot, or the right to insist upon and 
receive light and air through these windovys from 
the adjoining lot, or the right to insist that the 
adjoining lot owner do nothing upon his lot 
which will interfere with light and air coming 
through those windows, except it he by the con-
struction or erection of a building in good faith 
and not f,or the purpose of interfering with the 
light and air and window ,space given by the 
agre ·ement. 

. 1 
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The ;se obligations imposed by the agreement of 
1878 on the lot in question are of additional 
burdens entirely f:oreign to a party wall and 
clearly an encumbrance which prevents the owner 
of the lot from having the full enjoyment thereof 
and restricts his enjoyment to a certain specified 
use. in a, ce,rtain manner, and the right to use 
the lot in that manner depends on the good 
faith of the owner and not on his aibsolute right 
to do ,as he pleases with hi,s pr 10,perty. 

We the,refore respectfully submit that the case 
of Feder v. Solonion, supra, is not an authority 
for the defendants, but on the contrary it is dis-
positive of this case in favor of the plaintiff. 

II. 
The plaintiff was entitled to a direction of ver-

dict beca us ,e the tender of a deed by the def end-
ants which made the oonveyance subject to the 
Uhring-Elleau agreement of 1878 was not in con-
f o:rmity with the terms of the agreement of sale. 

As shown ,above, the contract of sale be-
hveen the plaintiff and the defendants provided 
as follows (p. 16, 11. 30-40). 

'' The deed shall be in proper statutory 
short form for record, shall contain the u.su,aZ 
full coven .an.ts and warranty, and shall be 
duly executed and acknowledged by the seller, 
at the s,eller 's expense, so as to convey to 
the purchaser, the fee simp!e of the said 
premises, free of all encumibran.ces except 
as herein stated.'' 

The contract of sale did not provide that it 
was to be subject to the agreement of 1878. 
Therefore the conveyance was to be free and 
clear of it. On March 19, 1923, the parties met 
in the office of Mr. Samuel Besson, c,ounsel for 
the plaintiff in Hoboken and a deed bearing 

15 I . ... 

that date was tendered to the plaintiff and his 
counsel containing th:e, .following subject clause 
( p. 31, 11. 20-35) : 

'' Subject however to the terms of a ce,r-
tain agreement made /between Michael Uh-
ring and Loui ,s Ell ea u dated May 22, 1878 
and recorded in the Hudson County Regis-
trar's Office, in Book 322 of Deeds, page 
690.'' 

It a pp ears when this deed was tender:ed to the 
plaintiff 1and his counsel, Mr. Bess 1on, that Mr. 
Be.sson advised the plaintiff to refuse to ac-
cept it, first, on the ground that it contained 
that "subject" clause, and ,secondly, that the , 
agreement referred to was in fact an encum-
brance and made the title unmarke,tahle , (p. 31, I. 
40 to p. 32, 1. 5). 

The law is weJI settled that the tender of a 
deed must be of one which conforms to the terms 
of the contract or it will be as if no tender had 
been made, 39 Cyc. 1549. 

In Waters v. Bew, 52 N. J. E. 787, it was 
held that under an agreement for the sale of 
lands, the purchaser is :entitled to a deed de-
scribing the land in the words of the agreement 
without any limitations other tha ,n, those there-
in agreed upon. 

In the c1a,se at har, immediately following the. 
description of the property and at the end of 
the description appeared the ''subject'' clause, 
supra (.p. 31, 11. 25-30). 

The purichias:e,r m.ay refuse the deed tende,red 
hy the vendor if it contains- any condition, restric-
tion or re ,servation not warranted by the con-
tract. 39 Cyc. 1557. 

In Krah v. W assmer, 75 N. J. E. 109, 115, 
affirmed by this Court on the opinion below (78 
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N. J. E. 305 ), it wa.s held by Howell, V.-C., 
that a purchaser having bargained for land 
understanding that he was to receive title free 
of encumJbrance, eian insi ,st upon a conveyance 
free of restrictive covenants. 

An examination of the authorities cited supra, 
demonstrates that the defendants did not tender 
a proper deed. Since the contract provided for 
deed containing full covenants and warranty, 
which deed ,should convey to the plaintiff the 
f e,e simple of the premises fr :ee of all encum-
brances, except those stated the-rein, the def end-
ants plainly had no right to make the convey-
an ce subject to the agreement between Uhring 
and Elleau of May 22, 1878. 

vVhether the agreement of 1878 i,s or is not 
a~1 encumbrance in point of law is immaterial. 
If it was not an encumbrance, making the con-
veyance to the plaintiff subject to its terms and 
obligations, was improper. Plaintiff had a right 
to insist upon a deed which was in conformity 
with his 0ontract and not one which would 
be subject to the obligations of an agreernent 
which the contract said nothing about. If the 
plaintiff had accepted the deed, he would have 
waived the right to object to its form. He would 
thereby purchase the property subject to the 
agreement and if it proved in fact as well a,s in 
law an encumbrance, he would have no right of 
action against the defendants, notwithstanding 
that by his contract he bought free and clear of 
the encumbrance. 

If p.e had accepted the deed and if a con tro-
versy arose with the adjoining property owner 
ove,r the rights and obligations imposed by the 
agreement of 1878, the plaintiff alone would have 
to bear the burden of the law suit and he would 
have no right of action against the defendants 
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who agre,ed to ,c:onvey free and clear of this en-
cumbrance. 

If the agreement of 1878 did not impose obJiga-
tions, it would not be an ,agreement because the 
very purpose of thei agreement was to give certain 
rights oalled grants in the .agree,ment to the 
owner of the building whose. wall encroached. 
These rights in favor of the adjoining liand 
and obligations against the lot which the plain-
tiff ·sought to purchase run with the land because 
the agreement says it is to bind the heirs and a,s·-
signs of Uhring. The insertion of the · clause 
in the deed tende ,red to the, plaintiff making the , 
conveyance subject to the agreement of 1878 
certainly limits the scope of the covenants and 
warranty which the defendants were bound to 
give with their deed, and therefore is a violation 
of their contract of sale which provided fo,r a 
full covenant and warranty deed fr:e,e from en-
cum;brance. 

We therefore respectfully submit that fior this 
reason the direction of verdict in favor of the 
plaintiff was proper. 

III. 
The plaintiff was not chargeable with knowl-

edge of the existence of the agreement of 1878 
at the time he made his contract with the de-
fendants as alleg,ed in Point II of defendants' 
brief. 

It is difficult to understand this contention of 
the defendants. The authorities cited are not 
in point. Until couns ,el for the plaintiff ex-
amined the r:ereord title to the property, plaintiff 
had no knowledge of the obligations imposed by 
the agreement of 1878. His principal authority, 
Freedman v. Kensico Realty Co., 4 N. J. Adv. 
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Rep. 379, deals with a case where the vendee 
filed a bill t'O have the contract rescinded on the 
ground that the vendee was induced to enter into 
the s:ame thriough fraud and misrepresentation. 
The facts are in no way similar and the 
languag,e of Fielder, V.-C., which is quoted on 
page 9 of the ap,peHants' brief, is with reference 
to an entirely different situation than that pre-
sented in the case at bar. The · other authority, 
S utphen v. Therkelson, 38 N. J. E. 318, is one 
which als'O presents a legal pro ·blem bearing not 
the slig'htest resemblance to that presented in 
the. case at bar. There Allen's executors s•old 
a lot with a hotel upon it to the complainants. 
BJight years later they sold an adjoining lot 
on the east side of the hotel to the defendant. 
'l'he defendant was about to erect a building 
en his lot which would entirely destroy the com-
plainant's light and air, and the question pre-
sented was not whether he was compelled to take 
the property from Allen's execut:ors, but whether 
the complainant could enjoin the defendan t L·o::_n 
interfering with his light a11d air. It did not 
appear what kind of a deed the defendant had or 
whether before he took his deed he had a con-
tract which provided for a conveyanc e to him 
free and clear of all encumbrarwes, and the 
language of Runyon, C., quoted at page 9 of the 
plaintiff's brief is but a small part of the opinion, 
but clearly indicates that the defendant had 
already purchased his lot knowing the position 
of the building on the adjoining lot. 

Counsel for the , defendants at page 10 of his 
brief says that in this case -and certain other 
cases, the purchaser wanted to "welch" on his 
purchase; that the plaintiff is taking the ad-
vantage '' of a scrivener's · omission in type-
writing the contract.'' These statements cannot 
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be justified by any proof and in point of fact 
they are • untrue. 

T1he property in que,stion has steadily increa.s,ed 
in v3:lue and the defendants actually sold the 
prope 1rty on May 14, 1924 ( the pliaintiff was to 
receive his deed on March 19, 1923), t'O George 
F. Caldes for $3,000 more · than the plaintiff would 
have had to pay for it under his contract 
( p. 32, 11. 30-40). 

The defendants having made $3,000 more, 
nevertheless are trying to retain the pl.aintiff 's 
deposit of $1,000 and notwithstanding, say that 
the plaintiff is attempting to "welch" on his 
bargain. 

We deal with the "scrivener's omission 1n 
typing the contract'' in the next point. 

Finally, we1 point out, first, that there is no 
ruling of the trial court to which exception was 
taken which raises the question argued under 
Point II of the defendants' brief; second, there 
is no ground of appeal which raises the ques-
tion; and third, there is no testimony which 
shows that the plaintiff knew of the existence of 
any windows on the lot he wa:s to purchase or 
that he was put on notice of the1 existence of any 
rights of the owner of the adjoining property. 
The present ,counsel for the defendants not having 
tried the case below are probably laboring under 
a misapprehension a sto what occurred, although 
the state of case indicates quite clearly that 
there. was no evidence offered to substanti 1a.te the 
contention made, in Point II of their brief. 
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IV. 

The defendants had no right at law to ask to 
reform the contract so as to insert therein a pro-
vision that the sale was to be made subject to 
the agreement of 1878. 

The Supreme Court held that the written 
agreement which was under seal and complete on 
its face could not be reformed in a court of law 
so as to insert therein a provision which was not 
there when the contract was executed (p. 34). 
While the second ground of appeal is directed to 
this ruling of the trial court ( p. 1) this ground 
of appeal is not ,a.rgued in the brief of counsel 
for the defendants and is the ref ore waived. 
Public Service Electric Co. v. Board, 88 N. J. L. 
603, Manda v. U. S. Express Co., 85 N. J. L. 
7:20. IIowever, there is no merit in the conten-
tion. After this action at law was instituted, 
counsel for the defendants filed a bill in Chan-
cery to reform the contract for the sale of the 
property ,on the ground of mutual mistake, and 
the Court of Chancery · refused to re I0l'i.!.l drn 
agreement and dismissed the bill ( p. 36 et seq.). 
No appeal was taken. 

It is interesting to note that the contract was 
drawn by one of t'he defendants, who is now the 
attorney of record in the present action, namely, 
Carlo D. CeUa, in his New York office and that 
he is a. lawyer while the plaintiff is a laym,an. 
For counsel for the defendants to say that the 
contract of sale through inadvertence failed to 
make the sale subject to the agreement of 1878 
is to admit himself even out of a court of equity 
for certajnly that is not a mutual mistake and 
only for fraud or mutual mistake · can there be 
a reformation and not for inadvertence on the 
part of one of the parties. The Court of Chan-
cery refused to find that there was any mutual 
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mistake and certainly there was no fraud and 
finally there was no pecuniary advantage to be 
gained by the plaintiff as shown in P,oiint III. 
In oondusion, the · law is se,ttled that the lower 
court had no right to vary the terms of the 
written contract, under seal, by parol evidence. 
In the absence of ambiguity in the written agr 1eie-
ment, which is complete, oral evidence , ean not 
be introduced to explain or vary it at law. If 
through mistake, an agreement in writing does 
not exvress the contra.ct whi0h the parties in-
tended to make, the remedy is in equity to reform 
it but until it is so reformed it is unassailable ' at law by parol testimony. Van Horn v. Va.n 

. Horn, 49 N. J. Eq. 327. In the recent case. of 
Childs v. South Jersey Amusement Company, 
122 Atl. 803, Chief Justice Gummere speaking 
for this Court refers to the le,ading ca,ses of Van 
I-I orn v. Va!J'I, Horn, 49 N. J. Eq. 327,- supra, and 
N aumberg v. Young, 44 N. J. L. 331, 339 and .. 
says: 

"If the written contract purports to con-
tain the whole agreement and it is not ap-
parent from the writ&ng itself that something 
is left out t:o be supplied with extrinsic evi-
dence, parol evidence to vary or add to its 
terms is not admissibl 1e,." 

V. 

For these reasons we respectfully submit that 
the judgment below should be affirmed with 
costs to the plaintiff-respondent. 

Dated February Term, 1927. 

Respectfully submit ·ted, 

EDWARD A. MARKLEY, 
OTMAR J. PELLET, 

Of Counsel. 
COLLINS & CORBIN' 

Attorneys of Plaintiff-Respondent. 
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Plaintiff in his brief (p. 10) says that the party 
wall agreement (Exliil3it P ~, Case, p. 17-21) is 
an encumbrance because it would prevent the 
erection of a large advertising sign facing Wash-
ington Street, Hoboken. 

This contention is absolutely unsound. It is 
not only contrary to the law, hut also to the facts. 

There is no possible interference with adver-
tising signs facing Washington Street. As a mat-
ter of fact said window does not face on Wash-
ington Street but is in the northerly' wall of the 
Elle au building ( Case, p. 19, 1. 1~ and p. 19, 1. 30), 
and consequently faces north over the Uhring 
property, whereas Washington Street runs 
north and south. 

In view of the fact that the office of Mr. Pellett 
of counsel for plaintiff is on Washington Street 
within a stone's throw of the so-called Elleau 
and Uhring properties, this misstatement is dif-
ficult to comprehend. 

The agreement ( Case, pp. 17-21) only forbids 
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a structure erected for the sole purpose of ex-
cluding the light or air from the adjoining win-
dows ( Case, p. 21, ls. 9-11). 

The Contract of Sale (Exhibit P-1, Case, p. 8) 
provides that the property is being sold "Subject 
to such state of facts as an accurate survey may 
show." ( Case, p. 14, ls. 3-5.) 

A survey would show the condition with refer-
ence to the windows on the Elleau property over-
looking the Uhring property. The survey would 
put the purchaser on notice of the existence of 
a possible easement of Ught and air by said 
windows. 

Robeson v; Pettenger, 2 N. J. E. 57 ;_ 
Barnett v. Johnson, 15 N. J. E. 481; 
Green v. Varn Meter, 54 N. J. E. 270. 

Plaintiff also contends that if he is compelled 
to take the property, he would not get a lot 25 
feet in width, '' but a lot which at 42 feet from 
the front, would have a depth of only 24½ feet 
and that width would continue for a depth of 22 
feet." (Brief, p. 8.) 

This is absurd. The erection by E'lleau of 
part of his wall on the Uhring property does 
not vest title to said strip in Elleau. Title re-
mains in Uhring, not only to his entire lot but 
to all structures thereon from the center of .the 
earth to the limit of the skies, no matter by whom 
erected. This is an elementary maxim of law. 

This condition of ownership in Uhring is con-
firmed and ratified by Elleau in the Agreement 
of 18~8 .. (Exhibit P 2.)(~ FI %-l. ,-~K ) 

Plaintiff further contends that the wall in ques-
tion is not a party wall because it is not equally 
on both properties (Brief, pp. 11-12). 
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This is also absurd. The parties · have agreecl 
that it is a party wall (Case, p. 19, ls. 17-22). 

Reeves on Real Propert:v, Sec. 216, p. 289: 

'' In all jurisdictions, they ( party walls) 
may arise from express contract or covenant, 
including reservation of such rights in the 
conveyance of corporeal property, or from 
implied grant or contract, or from prescrip-
tion.'' 

It is established that a party wall need not be 
equally on both properties. 

Further there is no proof that this wall was 
not equally on both properties, and even if it 
were not, plaintiff agreed to take same subject 
to such state of facts as an accurate survey would 
show. 

Reeves on Real Property, Sec. 215, p. 288 : 
"It is not necessary, however, that a party 

wall should stand with one-half of it upon 
each of the adjoining parcels of land. The 
greater portion or even all of it, may be on 
one side of the dividing line; or that line 
may run diagonally through the wall. The 
incorporeal rights and privileges are the 
same, in all such cases, and the only distinc-
tions are as to the quantities of the corpo-
real substance which belongs to each pro-
prietor. Each one owns the bricks and mor-
tar, or other substantial materials, upon his 
side of the division lines, even though they 
may include very little, or the most, or the 
whole of the wall'' citing the fallowing cases: 
Pearsall v. TVestcott, 30 N. Y. App. Div. 99, 
102; Mc Vey v. Durkin, 136 Pa. St. 418; Barry 
v. E dlavit, 84 Md. 98. 

30 Cyc. 773: '' It is not necessary that a 
party-wall should stand one-half upon each 
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of the adjoining parcels of land; it may stand 
one half upon each, or wholly upon one, and 
may or may not he the common property of 
the two proprietors.'' 

Washburn on Real Property, Sec. 1301: 
'' It does not seem to be necessary that a 
party-wall should stand half upon each of 
the adjoining parcels of land. It may stand 
half upon each or wholly upon one, and may, 
or may not, be the common property of the 
two proprietors.'! 

The cont ention of plaintiff that where there is 
a covenant to maintain and rebuild the party wall, 
it is an encumbrance (Brief, p. 12), is sound. 

But there is no such . covenant on the part of 
either party in the Agreement of 1878 (~xhib-it 
I!-B; Case, pp. 17-21). Plaintiff might as well 
argue that Article X of the Covenant of the 
League of Nations is an encumbrance, justifying 
the United States from rejecting membership in 
the League, ( citing the United States Senate as 
authority) and ther~fore he is justified iri reject-
ing title to the property in question . . 

In his brief (p. 13), plaintiff states: 
'' In the case at bar where ·· numerous 

'grants' are made by the owner of the prop-
erty in question, including an agreement of 
the predecessor in title of the defendants to 

. build upon and continue said party wall to 
the full height of the building to be erected 
and -the obligation upop. his part 'to _cap and 

. finish the same 1n a pr ,oper niai_iher at his 
own exp~nse. '' 

This is not a fact. At best it · is twisting the 
facts to. suit plaintiff's argument. Uhring, the 
predecessor in title of defendants, did not agree 
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that he would "build upon and continue said 
party wall.'' He was not bound so to do. On 
the contrary, Ell eait, the adjoining property 
owner, ''granted'' him this right and privilege 
with a condition that if Uhring did so build, 
Uhring would cap and finish the ·wall at his ex-
pense . ( Case, p. 19, 1. 30 to p. 20, 1. 10. Also see 
plaintiff's Brief, bottom, p. 6, et seq.) 

Uhring only bound himself not to erect a spite 
fence or wall. ( Case, p. 21, ls. 9-11.) 

Respectfully submitted, 

JOHN W. 0CKFORD, 

Of Coun ,sel. 

CARLO D. CELLA, 
Attorney at Law, 
Defenda -nt in person and 

for other defendants. 






