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APPEIJATE DWISION
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P.A. LA@, rNC.
t/A TIIE PAIACE SAIOON.

Appellant'

DWISION OI' AICOHOI,IC BSVERAGE

ONIROL, DEPARTMST:II OF IAw e PI'BLIC
SAFETY, STATE OF NEW JERSEY,

Respondent.

Submitted February 27 | L979 - Declded March 16' 1979'

Before Judges Lynch, Crane and Horn'

on aPPeal from Division of Alcoholic Beverage control'

!,tr. Robert M. Zweiman, attorney for apPeLlant (l"1I' Edward

,f. Nesselquist, on the brief).

Mr. ,fohn .T. Degnan, Attorney General' attorney for respondent
(Mr. Mart vaarsi, Deputy Attorney General' of counsel and

on the brief ) -

PB CI'RIAM

(APpeal from ttre Director's decision in R9 P'A'.I4ce' Ilc' 'gutletin 2319, Iten 5. Director affirmed' opinion not
approved for publication by court Comnittee on opinions) '
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APPEIJATE DTVISION
A-2345-77

ATTTSOI{Y CtrII,AFI'IJO,
t/a !oN:f 's llo!8To PtEs,

Plaintif f -APlteIlant,
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CITY @I'NCIL OF ITIE CITY OF

IOIG BRANOI,

Def endant-ResPondent.

Arguedl March 27 ' L979 - Decideil APril lo, 1979'

Before Jualges Ard and Ante11.

On appeal from the Order of the Division of Alcoholj-c
Beverage Control.

John A. @Itlen argued the cause for the apPellant
(Golden and Golden. attorneys ) .

Davial S. Piltzer argued the cause for the respondent
(Piltzer & Piltzer, attorneys).

A statement in lieu of brief nas filed by 'tohn J' Degnan'

Attorney General, attorney for the Division of Alcoholic
Beverage Control (Mart Vaarsi, DePuty Attorney General'
of counsel and on'the statenent) .

PB CURIAM

(Appeal frorn ttre Directorrs decision i" E-.']++gE3+19+:-+ry
Branch. Bultetin 2286, Item I' Director affirmed' OPinion
i6T?pproved for publication by court committee on oPinions)'
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3 . APPEI,IATE DECISIO}IS .- PAL' S PANCBKE

Palrs Pancake Houser Inc. t
t/a Horn of PlentY Pub, :

^ PAGE

INC. 1'. EAST I{AI{OVER.

?

HOUSE,

vs.

Township
Township

Appellant,

Comnittee of ttre
of East Hanovef t

Respondent.

ON APPEAL

CONCLUSTONS
AND

ORDER

Charles E. Viflanueva, Esq., Attorney for Appellant.
Edwards & Ga1lo, Esqs., by Douglas Wil-l-err Esq. r Attorneys
for Respondent.

BY T}IE DIRECTOR:

The Hearer has flled the following report herein:

}IEARERI S RXPORT

, This appeal is from the reinposition of special 9on-ditions upon- Plenary Retail Cons.trmption License C-1-, is,-sued
to PaI rs i'ancake Hoirse, lnc., tfa Horn of Plenty Pub (Horn)
for the I977-7e licensing yeir, by the Township Comroittee of
the Townshi-p of East Hanover (Connittee).

The complained of conditions are as follows:

1. License sha1l not be utilized as
package store

2. Any entertainment utilized shall not
be- in the nature of those tYPes
of entertain:lent associated with a
discotheque

The appellant contends in its Petition of Appeal that
the action- 6f tfre Conrnittee in imposing the special condi-
tions was erroneous for the following reasons:

A. They are outside the scope of relevant
licensi.ng standards ;

B. They are unreasonable and arbitrary in
innnci *i ^re and ar.f^'Fl1amFnt:fuyvp r
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c. These condltions are not unLfornJ.y
lnDosed and. ttrerefore r are vlolatlve
ot' appellan:ts I ndue Procesan and
ttequ-aI protectionrt rlghts; and

D. They are phrased ln vaguer ambiguous and
legatfY unenforceable language

The Cornnittee, in lts Answer r denies the substantive
.ff"e.;io"s. -.tta invokes the doctrine of lachesr-in as.nuch
il-if,;;;;;h.tt aia not challenge.these ldentical conditions
rrre"-iirii-imposea as a condLtioi to transfer approval'

Upon filing of the appeal, the Director, by-Order. dated
JvIy 27, 1977, stayed the speclal conditions pencti-ng lne
detbr:nination of this aPPeal.

The ninutes of the proceedings before the Conrnittee held
,rrrne ig. rg70 ""4 June 16, ]-977 were admitted into evidence'
lii"r"r6"l"d-tv -ies 

timony' of 
- 
witness es, oral arg'melt and +Jee

rei-eipt of addttional enhibits at tttis de novo nea{lng; -lnaceoriance with Rules 6 and 8 of State ReguLation No' r)'

Fron ihe record, the followin! factual natrix elnerges'

This has been a transfer of a liquor license
iror a (Broad) C tlpe package goods store

Ihe Horn fanlly has operated restaurants in suburban
Essex Couniy, the Jbrsey shore-and Florida for Fany years;
;;G then ii'e uayrair Farms, Palf s cabin and the Pancake
House chain.

Thev have operated a Pancake House at the subject 1o-
catfon-ii,r approiinately eighteen Ye?TS,- without q 1+9xol ,license. A iew years ago it was decided to upgrade tni :Y-?-
.lect facilitv to- a restaurant with liquor aval.t-abre' A con-
i""Jt-i.-p""""rr.i"-"- Broad. ilcrr license -was entered into,_ sgbject
io-person'-to-person and place-to-p1ace transfer approval by
the township.

A petltion was clrculated and complaints were voiced
at the TtgZO) transfer hearing by residents of Mt. Pleasant
ali"^i" t;";;a reJiaentiat) tnSpp6sition to the transfer of
iti-J-iid""Ie-to noute 10 (zone'a' business) where_the- facility
ii locatea. The rear of ihe buildlng on Route 10 abuts the
rear of resldences on Mt. Pleasant Avenue.

Edith Jacquin' the Township Clerk, testified (at the,
ae "oiJ-n"";iGi; 

u"i,uii of tire resp6ndent as to the nature
fi TfiFobiecti5ns to the transfer application'
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under the Grandfat*rer Clause to a restaurant t
and since it was golng lnto a restaurant r the
1ocal residents felt that the package goods
store part of 1t should be elimlnated. And
also ttrey were afrald that it -- if it were
a restaurant that ttrere would be loud or a
lot of rlnruly music, you know with the vibra-
tions of the-music, they asked that that part be
eliminated from the restaurant plus some other
l-ittle tlrings that had been problen areas and
they asked that these Ilttle things be corrected
before the transfer be comPleted.

Because of the proxinity of the high school, a five min-
ute wa1k, the objectors also subnitted that a package store
operation would be unappropriate.

The objectors also wanted restrlctions to prevent the
Panckae House from operating as a rrdiscothequert.

She was then asked:

O. Was there any discussion as to the
meanlng of that word discotheque?

A. Discoteque in that there would be loud
music eminating fron the building. Tlhey
did say l-ike a soft piano nusic that
would be ni.ce for fanily type restaurant.
They would not restrict that type of
entertainment. But the loud rock groups
where it goes out and beyond the confines
of the restaurant, that is what theY
objected to.

An additional factor expressed by the objectors was the
fear that crowds would be generated by a youth orientated
entertainment policy. The parking lot nay be used for dri-nking
and would be a potential- source for consr:mpti-on by ninors t
to whom alcoho3-ic beverages would be provided.

Mrs. Jacquin stated that in n;r:.e 1977 the neighbors
expressed a desire to have the subject conditions continued,
although there were no incidents or occurrences of an ob-
jectionable nature during appellantts first year of operation
with a liquor lj-cense.

Leonard McCracken who resides on Mt. Pleasant Avenue,
directly behind the Pancake House, testified on behalf of the
respondbnt that he was one of the objectors present at the
1976 meeting. He nade his feelings knor,rrn in a telephone call
qfn*i no.
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I nade a Phone call to Connltteenan
Tonko, an-d asked hin to put sone restrlc-
tLons-on thLs llcense lflt was approved,
and not to eo bv Mr. Hornrs Letter ttrat
we had recelved-ttrat lt wouldnrt be a
dS.scotheque, and lt wouldnrt have a package
store tlrere.

He was then asked the type of restri-ctions he envisioned
and he responrled no dlscothefoue and.no liquor store. When
asked the ieason for obiecting he stated:

tfe11, nainly, itrs the outside elenent
that'lt woui6 bring i.nto our neighborhood.
lle live ln a residential zone and have a
pretty nlce neighborhood and we would
i:.xe to keep lt-that wav. lfe are afraid
of outside -elenents coroing lnto lt, and
disturbing tJre peace and tranquitity of the
area.

The basis of his fear regarding a discottreque was gen-
erated bv stories he had heard about probleros relating to two
other taierns in the Townshlp. He heard that rr...fights break
out there, wi th people coning in from other towns, and trouble
with the 6ops gettiirg beat up, things of that nature. I
dldnrt want-alything-llke that in ny back yard.rr

He objected to package liquor sales stating that:

We have a nelghbor there that had sorne
problens with-his daughters walkilg into a
departroent store in our town and there
was a 1lquor store adjacent t9-1tr and Fen
hanging dround the outside maklng relarks
to f,is-dauehters as they go in, and I
dontt thln[ thev should be allowed in this
area because thby have a Dairy Queen right
next to them. and they have a roast beef
house next t6 that and thatts prlmarily a
young peoples area.

Lastly, he expressed concern relative to the restaurant I s
nearness t6- ttre hlgh school' which he estimated to be one
half mile (or less) distant. He has seen the students patronize
ine nearUy 

'franchiied custard and fast food establishments at
lunch hour.

Andres Elsesses. who resides next door to McCracken
on Mt. Pleasant Avenue, testified in the sane nature as Mr.
McCracken. He sr:nrneriied his objections to the li-cense transfer
as follows:
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The objection ls I did not want.any -discotheques r neither did I want a place
where the-y s611- liquor. Neither did I want
a place where grownups could go i! ald glve
1i-quor to ttre dnttaren like ttrey do in^
ceitain areas. and I di.dnrt want rowdyism,
and firtheruoie, due to the fact that lt
was withLn several hundred feet of the
Presbyterian Church, and also, I take
note a difference, f lmow the area per-
fectly, itts a little over a thousand feet
from the hiEh school. Itts erroneous be-
cause even dhildren would walk through my
grass and I donrt mind them going to the
iestaurant there. They have adjoining --
that ice crean p1ace, and I have no ob-
Jection on that. I certainly would object
to a liquor place to distribute liquor under
any conditioir because I didnrt buy.the-p1ace --
it1 s in a resldential area, and aftera11,
Itve been living ln the town fifty yearst
by God I donrt want no place where they
sb1l J-iquor where ltrs available to the ki-ds.
And lt ti11 be, l-etrs face it, and I donft want
any'honky tonk place either. I live in
Eabt nan6ver. I an a substantial resident
of the town. I want it kept that way and of
eourser due to the fact that the tovm, we
were g6ing to Court, f mean we were determined
to go to eourt if they did have a sale of
liquor, but due to the fact that I understood
then, it was agreed that we hire a lawyer _
and i was instrrrmental in that and I was a]-so
instrtrnental in getting the people to siglt
there along the Avenue which is about fifty
people or so signed Petitions.

Frederick W. Liebhauser who sat as a Committeeman r'vhen
the natter was first before them (in 1976) testified as to
what he and his fellow Comroitteenen were concerned witht
and which resulted in the special conditions being attached.

He stated that they (and the objectors) were worried
that an ooeration

...1ike a cabaret type of operation where
someone is p]-aying iukebox music a-rid it's
eminating out of the buidling and people
were weaiing mod clottres and naybe ]-ong hair.
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I donrt lsrow. I know that thls I's what
ttre objectors were a-ga1ls! ltas a.pel??1^.
fron Eisex County. lfe hail been :.nundaleq
wittr operations iike thisr--ancl.ttt:{ yfle
afrald thls would come to Morls couffiy
and East Hanover.
...t'l"ftfy the ttrlng about the discotheque
Gi to b-e ver:y honEst, we had.eome problens
frorn East Hanover Township wlth (nane ae-^

i-el"al-titi"i, has a C license too' ore of 
-

tir6-patroit." has a gun takel away from hirn'
People "otiie 

fron llEwirt< anil Inrington' they
JGi aiattt iant ttris operation because
thls was a 

-transfer, a transferral ' That
wii trre prit"-{[i"E] r'4 referrlng to what
frappenea'ln March ot L975.

Mr.Liebhauserdidstateoncross-examinationttrefollowlng:
I understood that after the first
ie.r-itt"v-(Jpeciar conditi-ons) would be 

-
waived. .i"ifiit e it was for the (name de-
i;ffii:.'itut-titi"-wt! i condition because of

1: . ;;i;fi"tr-oi trre residents {n t}re innedlate
ar6a ana t6-sa{isiv the fact that we were h-aving
a-new netiiuor-wr'o"naa alcoh-ol, an old- leighbor
that was ilo-tii.g'iliti' an alcohoiic establishment
in ttre arei. aia that he would bear these con-
aitio"s for'the first year' I think every - -

il;b;; ot-trre--coG-i:- trrought that Palrs cabin
would bear ii i;n the firsl year " ' That was

ny lropression. That was a general inpression
oh tni, otrtEr iour. Itn soriy theyrre not here
ioday, but I dontt know where they are'

Wal-ter Fenner ' Jr. of 181- Mt' Pleasant Avenue tes-tlfied
ror tiie-relponaent'trr-ai it" i"-a real estate broker' He-las
;;a ;ii;#-li*periJtic6 J"ni"e a residence abutting a rrc'r

licensee, wfncn occurred fifteEn years aEo' He fel-t that it
;;;ie-e;"ticuuv a"i"""sE-ii," vaiue.of Ihe 1-r94et a1$ gore
iii6"t.i.ri:_"-i;ta' trrai-ii-would be extrenely difficult to set
anyone to iuY the house at all.

W. Donald Horn, an officer and- stockholder of the cor-
porate licensee t""tiii"d-on-ils-uerral-r. From his description,
i;'i;-";;;;;"i-u.it lhis restaurant wqp to be operatgd.in a

sirnilar fashion as'ttl; otrrer Horn faraily ventures. PTim-
arilv 1t j.s to be "T""i"il"L{, t'o!- a tivern or di-scotheque'
iiil;"-;";1a-i.-s.fo.d; 

-ill;{i'"; then l-ate comers on vreekend

;;""fi;d;-il"il ;*p;;i;t""-rti" been that liquor sales were in
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to a license need only be
the Director of this Division.

, 50 N.J.

,

con.iunctlon with food, although t*rey do have sone (J-imited)
bar-onlv trade. Brtertainnent 1s restrlcteil to the (so
caIled)- npopul-art' ot iazz nuslc played by. -bv9 or three
oiece Eroirp-s at a level of ampl-iiication that does not inter-'fere wfth iorual dinner conveisation. No psychadelic light
shows or acid-rock music, which ls so highly anplified -that
conversation is impossibie, would be used. Horn stated that
this type of operalion is ihe antithesis of the igage created
over ti:! years- by ttreir various restaurant operationP I ed
would be is detrinental to their business and reputation as
the nelghbors fear it would be for the surounding area.

The Hornts were aware tn L976 of the neighbors I fears,
and that a petiti.on was belng circulated. - 

They wrote each.
person whos-e nane and address appeared on the petition, out-
iining their proposed operatior to a11ay fears and distorted
nental images, which they fe1t, were groundless.

When the transfers were approved, the license was
iseued containing the aforementioned restrictions. Horn ca11ed
Town Ha1I to disduss the matter. Comrnitteenan Liebhauser
advised him that j.t was to be iroposed for the first year on1y.
Based upon this discussion, Horn decided not to appeal.

I have set forth, in lengthy detail, the testimony herein
in order to obtain an objective perspectlve of the under-
lvine circunstances connected with the inposition of the
steclal conditions herein.

T . 4Zt (App. ul-v.
etin 2009, Iten 2Iten 2;evvz, L vvu

Bulletin 196J, Item 1. onverseJ-y, Lr no spec
udgaent of the loca1need be attacfred in the judgrnent of the loca1 issuing- author-

itv but- in the alternative. revocation or non-renewal isitv but. in the alternativel revocation or non-renewal is
wairant6d, and such judgment appears reasonable, the actlonwarranted, and such iudgmenrilf ue aifirmed. GiunIt v. Piul-sboro, Bull-etil 2\87,.lten
) J 

-ar i c e 
- c. iowni enEl-Tfr'c--lTIFa-6u11 etin 2:.86, rten 1,

The dispositive issue herein may b9 identified as
follows: Di-d the Council act arbi-trarily or unreasonably in
imposinE conditions. under the circr.:mstances and in ]-ight of
th-e tesdinony it heard from the objectors?

It is basi-c that the action of the municipality. mPst
be reasonable in equating the publicts interests, which are
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wLttr ttre lnterests of the llcensee. RaJ?h Llquors
, 53 N.J._Super.

cense
a cltlzen toB intoxicatlng

ied for upwards of one year withou!.gw 1'1"i-

a prlvlleBe and
selL intoxicatl

vested rlgltt to thebeverages at retalI. No llcensee has a vesteq r+g!l--r9 In
ii"r*"i of 1ts llcense. Zlcher:nan v. D'rlscoll, 1" N'J'L'
585 (sup. ct. 1946).

In Ars TEn. {ng. v. Dea},, puP:}il-2t39, Iten.r' the
Director cautaoneo nowe hat such speciaL conditions, as

are 5.nposed, nust be reasonable.

However, l,n order to detemine whether there has been
a fai-r-ana-r6asonable exercise of lts authority, objective
E"i["ir. 

-r"-"i;ii;i 
upon which ttre inposed speCial conditions

;;;;;"i;nea. -in lfle tnstant nattei, r find a lack of such
criteria.

The record J.eads ne, lnescapably, to conclude that the
oppo"i1ion of the neighb6rs residing- on Mo'nt Pleasant Avenue
i5"i;;;it 6u"Ja-"po""iears and supfosition of anticipated
future offenses which EX or IDay not Ue comnitted by licensee'

Ttrere is a cornmori thread linking the testirnony-of .t!t9
"uieciori-anO 

ifrut is their.assunption that the subject li-
I5ii"-ii-uJine-or'/in be' (lf peiuittea), operated as a 

-
di-"cot["q"" oi t..reil-feii.rii"e- acid-rocft' nusic blasti?g forth
ai-ear-sriatterlng vojurne froro fhe tuilding lhroushout !h9,-
late hours; and that it will be-freguented-by,young,-unrury
patrons wh6 wi1l, under the influence of aLcoholt conmrr
iarious unpleasant offenses .

already
dents of

Ifrls fear is apparentl-y generated by problems experienced
Uv tir6--iownifiip- with-ree;rd' t5 another 1ic-ensee, which received
pirUticfty ln the 1oca1 newspapers.

It rnus t be borne 1n nind that the corporate licensee has

they have
orallv at

indicated by le
ii;;-iii5 h;iring ;a at the @ noYo hearlng in-thisto the signers of the Petitiont

orallv at the 1976 hearing ancl at tne g novo rlear'rr-lg '1r1. t'rl

Division. that they too, view rrthat kindl of operati'on w1'En

operaleo Ior uPwal'qs or urlY yrtar w' e3.rv s-ift"-tvp" fear'ed bv the witn-esses. Additionally'
"-lnai6-"t"a bv l-etier to the signers of the petit

distain.
Absent a showing of nuisance created by the subject

ffceniee 
- resultit e fiorn the sale of alcohol in original .con-

l.i"iir.-a"a/or +-h6 operation of subject premises as.a.dis-
J.tii"or1". i'rina the-inposition of the special conditions
to be -an- arbitrary and unreasonable, there j's no concrele
bisis for these c-onditions as lt apllies to the appellant'
other than nere sPeculation.
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It is noted that the loca1 issulng authority possesses
anpfe-power and authority to aiscipline any Llcensee for in-
H5liiSi!'3r*i;";i;a-;Li; A;B:c. Regulatlons' should
iiri;-i;;-;t ;in;n) licensee disregard ttren' ttre license
mav be suspended o" r""oi."a r or haie speciai corditions in-
poiea auriirg ttre following ienewal perlod'

I, ttrerefore r recomnend. tttat o! order be entered re-
versini the actlon oi-tle Townshlp Cornnittee which,inposes
#;"il8"fii "otieifio"" 

io t*re app-el-lant's llcense for the
1977-78 license te::m.

Coneluslons and Order

Written Exceptions to the Hearert s.Report were filed-,
bv the respondent-. and written Answers theieto were submitted
ui, tire ipp'ef:.ant,'pursuant to N.J.A-C. I3z2-L7.14'

In its D<ceptions, the respondent argues that. the,Town-
ship Comni.ttee pioperly recogniz-ed. rrconmsrj-tv l?llii"l-l-l
whi-ch ls an approved licensing-facto-rr, in accordance $rarn
i;;;; F;t-" Tiirern ".-rle"ait '"58 

N.J.'44 (1975) and @!
:t:&., ,l N.J. 404 (1960).

In its nnswers thereto, the appellant acknowledges. the
ttconnunity slntimentrr conceft as 

- 
ai- appropriate factor.to,be

considered by a local issuing authorlty' However t ll denres
anv validitv'where ihere is io obiective independent support
foi such seitiment, and it is purely anticipatory'

Sub .'iudice. the proposed special conditions limit the
Eetrer6fsffitofot priir:.t-ege of i p1enary retail consumption
ii;;il;, i.e., the-right to nake sales for off-prenises con-
;r-;iioi't ln oiiej.nai-El"tii"e"i, tl.,r.s.l. 11tr-i2 and N'J's'A'
7lr'i:12-.zl-l i"a"iit" ability to 6onduct an otherwise lawful
iirpe of buiiness activity,'i.e., a discotheque'- FY"h sqecial
c6irditions cannot be predicated so1e1y on specuJ"ataon or a

se*ment of the Township residents iust because it rs cale-
goiized as rrcouotmity sentinent'r .

There is nothing in the record to attribute to the appellant'
at this posture, any"abuse of license privileges' Il-:-T:y"-
ship, thiough its disciplinary Powe^T9 and at subsequent re-
newli perioEs can adequitely Ln-d efficiently.deal.with any
."t".f-off"nses by th6 appeilant. Thus, I find the Excep-
iionJ ot the Townihlp Connittee to be without merit'

Having carefully considered tle entire record herein, in-
cluding thE transcriilt of the testinony, the exhibits' the
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Hearerts Report, the Drceptions flled ty !!e resPondent end
the Answers-subnitted theieto by the appelLant, I concur ln
ttre flndings ard recornrnendations of the Hearer, and adopt
them as ny concluslons hereln.

AccordingJ.y, 1t 5.s, on thls 24th day of January' 1979r

ORDER.ED t,l.at the actlon of ttre Tovmship Connittee of
the Township of East Hanover, as it relates to and with res-
pect to the special conditions herein ilposed_ uPon the re-
newal of appellantts license for the 1978-79 license teru'
be and the same is hereby reversed, and the said special
conditions be and are hereby vacated.

JOSEPH H. I,ERNER
DIRECTOR
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4. DISCIPIJTNARY PROCEEDIT.IGS - LEITDNESS
SUSPENDM FOR 30 DAYS.

In the Matter of Discipl-inary
Proceedlngs agalnst

PAGE 13.

- I!,I!DIIAI, A TWITY - LICENSE

Ui.l1 May Estates Ltd.,t/a Barclay Lounge
9-1f So. Pennsylvania Ave.
Atlantic City, New Jersey

\
Holder of Plenary Retail Con- 5
sumption License O1O2-1t-245-
O01 issued by the Board of
Comnissi.oners of the Citv of \

i:i1:*_!tll___________________ J

Goldenberg, Mackler & Feinberg by Harry A. Goldenberg, Esq.
Attorneys for Licensee.

Mar,t Vaarsi, Esq., Deputy-Attorney General , Appearing for
Dlvi sion.

BY TTIE DTRECTOR:

The Hearer has filed the following report herein:
I{EARI'.P I S PFDADT

Licensee pleaded ttnot grriltyrt to a charge alleging that, on
June_2!, 1977, It permitted lewdness and inrnoral activity uponthe licensed prenises by allowing fenale patrons to solicit'for prostitutJ.on, and through its employee procured females for
p-rostitution pur?oses, ln violation of Rule 5 of State Regulation
No. 2O (now N.J.A.C. 1122-23.5).

_ Two ABC Agents participated in the lnvestigation of allegedsolicitation for prostitution at the licensed piemises, pursuantto a specific assignrnent. Agent P gave the foilowing iciotrnt:
On June 18, 1978, a week earller than the date charged, in theearly nqning hours, he vlsited the subJect preroisei with Agent
B, which contalned a bar and a few tables. He had made a piior
vlsit to the prernises and had previously been engaged in c-onver-
satlon with the bartender.

- Upon seating themselves at the bar, Agent P engaged the
bartender, whoro he ca11ed Jay-Jay, later identified-al John
Murray Jr, in conversation. He clearly lndicated that he wishedto engage in innoral actlvity wlth one' of the girls and asked

CONCLUSIONS

AND

ORDER
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Jay-Jay where the girls were. Ttre bartender replled that the
glr1s were then tied up, brt rhen they ca.ne 1n he could nake
arangenents. lfhen asked *hat the costs for euch actlvlty
wlth the glrle would be, he was told, trusually around twenty-
flve or thlrty doll.ars.tl

Or that date, no glrls appeared arxd the agents departedafter a short naiting perlod. They retunxed on the date
charged, accoDpanied by ASC Agent G. Again the bartender,
Jqy-Jay, was engaged ln conversatlon relating to the desire
of the agents to secure the serwlces of a prostitute, to which
{ay-Jay rep1led, when they cone in, ftll send thero over.tl
The agent recowrted ln detail his conversation wlth the bar-
tender as follows :

So at this tlne I ca11ed Jay-Jay over
and f said, rrdo you nean the one in the
green sweater? And Jay-Jay 6aid, trYes.rr
So I said, rrwhat about the prj.ce?tt He
said, rrlLke I toLd you, your11 have to
get that squared away with thero, about.. twenty or thirty dollars. Yourll haveto, you know, cone to an agreenent with
the glrl on that.x And he says, rryourll
have to pay for the room.tr So I says,Ita1l rlght, send her a drink.tt

?hereafter, ttre agents rrere joined by the feroaLe with whon
the arangenents for llltcit intercourse were later nade and
the agents and the girl-, later lctentified as HvI, left the bar.
Agent P and the girl reglstered at a notel and proceeded to
a roon. lhe girl was paid wlth tnarkedrr noney. Shortly there-after, Agents G and B entered wlth members of the Atlantic City
Police Department. The rooney, which had been paid to the girl ,
rvas retrieved and the girl was placed rrnder affest.

ABC Agent B testified 1n corroboration of the testimony of
Agent P. He asserted that after Jay-Jay brought a drink to
the fenale F{ at Agent P's request, she Joined Agents P and B
at the bar.

Louis Chait, the Secretary of the licensee corporation,testified that there had been a transfer of the llcense about
Loui s Chait,

five nonths after the date charged, but that he hras aware that
charge had been made against the licensee. fire bartender Jay-
Jay was no longer employed by the present licensee, Chait had
discharged hin. He did not know the whereabouts of Jay-Jay nor
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Vfe are deallng with a pure)-y dlscipllnary Deasure and '

lts alleged lnfractlon, !hig4-l-s- clvil-ln nature and not.
Errti""rl 'Kravis v'-H6ck, 1t7 NrJ?L' 252 (sup''ct' 1948);
panaa v. DrGrco-rf '{' 'ts+ (s' a-a'-19i+6)' rhus' the
ffired-to estabueh the tnrth-of thls-charge

did he get any detailed lnformation concerni.ng the charge'

Uy a iair prepo-nderancg of !h9-cr.edible-evra9n9e^91]1t ,20
ased

uo;; ; ieis6iatie certainty as t6 the probabillties allsing
i;il ; iair consideration 6r ail of th-e evidence. ,2c.J.s.
g4i!lg., sec. 1042'

Orr courts have consistently maintained that:

rrthe conmission of an overt act on
the l-icensed prenises in firtherance
or promotion or encouragement of an
ill1cit purpose isr ln ltselfr an.-
imrnoral activity comprehended by the
scope of the regulatory ::ule. tr

In re SctrneiLler, 12 N.J. Super. 449 (App. Div. 1951 ). See

ffi?,mi9a fi:3:i: 33'rSl3i:.?i"iri7i?) 
; Essex

TLre Division anply proved that a prostitute was not only
o.r,rnittea to plv hei triae within the licensed preroises' but
-encouragea to'd6 so by a cooperative and williqg ba-rtender '
i-ii-a"il"itv-relt snoit of aituatty arranging-for the illicit
act to take-pIace, placing on the agents the aluty or negolla-
iing witrr tfr-e prostitute ihemselves. However, such short-
corine carueot ilitieate in favor of the licensee, whose- ?g9lt'
the bErtender, by encouraging this illiclt trade undoubteo-Ly
sought to increabe the patron activlty.

Fron my evaluation of the totality -of the evidence, I
"e""h-ifr" 

iirro conclusion that the said licensee, through.its
emplovee. allowed, pernitted and suffered the lnnoral activityt
."'l"t-ioritt in the'charge herei.n, and that the Division has
estatfilttea the tnrth of-that part of the charge which so
a]-leses bv a fair preponderanc-e of the credible evidence' T

rEcoilnena'that the-1i-censee be found not guilty to that
part of the charge which a3.J.eges that the licensee engaged
Ln procurenent.

Absent prior violation, and nindfi:I that the present licensee
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was not ln onnershlp r*ben the lroora1 actlvltv occurredt -lt
l-s recoDx'enated tlrat'tiiC-lcenee ue euspe;eia ioi trr:'rty- (:o)
days.

Concluslons and Order

No wrltten Dcceptions !9 lhg^Hgarerrs Report were

trrea'iuriuant to N.J.A.c. ]5z2-19'6'

Having carefirlly consldered. the. entire record herein'
lncludlng trr" tt.n""ii;i';;-tit;-testinonv' the exhibits' and

the Hearerr" n"po"",'itJoii*-i" the finhines and recommen-

dations of the n".t3t^.it'lil.pt-Uiet as ny Eonclusions herein'

Bv letter recelved in this D.ivisi.on on January-1,2' 
'19-79'tr," riiei!e;;; ;i6;';; ;A"G;; that the l-icensee closed the

Drenises January g, 'ri?g-t"a-requests consideration to comnence
-trr- st spett"ion as of that date '

It is long-established DivisioT. policv that the effective
dates of a suspensil"-ii'd-iif"q-by ttr-e bir6ctor' 

-a:td-' -therefore'iilJ-i.il""t-ii-aeni6d. 
-i lr'tu' h9f91:"' waive the-usua-L

ffi a;;-#;ioa ana inilt set an'earlv connencetnent or .une

susDension date.

Accordinglyr 5.t is' on this 24th day of January' 1979r

oRDEREDthatPlenaryRetailConsr:mptionLic.oLo2-33-245-ool,
lssued by the soara-oi-bi'nrnissioners of'the City of Atlantic
citv to lJil1_May BJtXt"I"ili-a-.-,-ii; eu""t.y Lounle' for premises

;:ii ;;.-F;'*;tiy;i;;;";;;;'Atiantic ciiv' be and the same

is hereby ",r"p"r,o"d'?.;';iil;iv"(ril. 
a?v" c6irnencing 2:00 A'l'1'

Thnrsdav, January )l ,"igfg-arr,6 i6niinaiing 2:oo A'M' saturdav'
February 24, 1979.

t1
,t6%-t>tti-<,,-',ca */tLt'- ..

r.. JOSEPH H. LERNER
DIRECTOR


