Summons
Complaint........coovveeeeevcnvereeeennnenn.

ANSWET oo

Rule for Substitution of Counsel
OPINIoN......ccoeeieeeeiiireeeeeeeee e,
Rule....ococooiiiniiiiiiiiiiicicn, .
Judgment........ccoeevveeeiiiiiinnn.n. -

Notice of Appeal and Grounds..






SUMMONS,

The State of New Jersey to Hampton E. Wiel iams:
You are summoned to answer the an- 10
nexed complaint of Louis B. LeDuc, in

(Seal) an action at law in the New Jersey Su-

preme Court, And take notice that unless

you file your answer to said complaint
with the Cfierk of the Supreme Court at Trenton,
within twenty days after service upon you of this
writ and the annexed complaint, the plaintiff may
proceed in the suit and judgment may be entered
against you.

Witness, William S. Gummere, Chief Justice of 20
the Supreme Court at Trenton, this 16th day of
May, A. D. nineteen hundred and twenty-eight.

Edw.dJ. Kelleher,
Clerk.
Louis B. LeDuc,
Attorney, pro se.

30



2 Complaint

COMPLAINT.

NEW JERSEY SUPREME COURT.
Camden County .

IQ Louis B. LeDuc,

20

30

Plaintiff,, Action at Law.

v Complaint.

Hampton E. Williams,
Defendant. ¢

Plaintiff, Louis B. LeDuc, residing at Haddon-
neia, isiew Jersey, says:

1. He is an attorney and counsellor Af law of this
State, having been admitted as a counsellor in 1917
and (with the exception of one period of six months
in 1918) constantly engaged since that time in the
practice of law in the City of Camden in this State.

2. In May, 1924, the defendant was introduced
to plaintiff by C. Oscar Beasley, Esquire, of the
Philadelphia Bar, and defendant then and there re-
quested plaintiff to represent him in opposing the
proposed passage of a certain ordinance introduced
before the commissioners of the Borough of Audu-
bon, by which it was proposed to widen a certain
thoroughfare in said borough known as E. Atlantic
Avenue, in front of a tract of land owned by defen-
dant. Thereafter, defendant requested the plaintiff
to represent him, and to render legal services for
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him, in endeavoring to have the ordinance providing
for the widening of E. Atlantic Avenue, as afore-
said, declared invalid on certiorari because of the
alleged violation of certain constitutional rights
claimed by defendant; in bringing supplemental
proceedings on certiorari to review the validity of
said ordinance upon certain additional grounds; in
bringing suit in the New Jersey Court of Chancery
for an injunction against the enforcement of the
aforesaid ordinance and prosecuting the said suit to
final hearing in said court; in bringing suit in the
United States District Court for the district of New
Jersey for an injunction against the enforcement
of the aforesaid ordinance and prosecuting the said
suit to final hearing before the said court; in appeal-
ing from an award for damages to defendant for
the taking of his land in connection with the afore-
said improvement, to the Camden County Circuit
Court, and in the trial of said appeal before said

10

Court; in opposing before the commissioners of 20

assessment of the Borough of Audubon, and before
the board of commissioners of the Borough of Audu-
bon, and on appeal before the Camden County Cir-
cuit Court an assessment for benefits imposed upon
the defendant because of the widening and paving
of said E. Atlantic Avenue in accordance with the
aforesaid ordinance, and in the trial of said appeal
before the said Court.

3. Plaintiff rendered all of the services requested

of him by defendant, as aforesaid, and divers other
services incidental to the above and advised defen-
dant from time to time as to his rights and the course
to be pursued by him in each case, all of which as
set forth in summary form in Schedules A, C and
E attached hereto and made a part hereof, and made
divers disbursements in connection with his said
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services, as set forth on Schedules B and D attached
hereto and made a part hereof.

4. All of the aforesaid services and disburse-
ments were performed and incurred at the instance
and request of the defendant and of the defendant’s
Philadelphia counsel and agent, C. Oscar Beasley.
Certain of the aforesaid suits were successful, and
certain others unsuccessful. Plaintiff advised the
defendant at the outset that there was very little
chance of persuading any Court to hold the ordi-
nance in question to be invalid, but despite this ad-
vice and at the earnest and repeated requests of the
defendant, the various suits to test such validity
were brought. In the two suits on certiorari and
in the suit in the Court of Chancery, the defendant
was defeated; in the suit in the Federal Court plain-
tiff secured a preliminary injunction against the
enforcement of the ordinance and sustained the said
Iinjunction against an application to modify, but de-
fendant B suit was dismissed on final hearing. The
appeal from the award for damages was successful
in increasing the award from $2,200.00 to $5,000.
The appeal from the assessment for benefits was
successful in decreasing the original amount of
$4,684.41 to $2,547.77.

5. It was understood between the plaintiff and
defendant that the plaintiff would charge the defen-
dant the reasonable value of the services which he
was called upon to render in the various litigations
hereinabove referred to, as aforesaid. Plaintiff ac-
cordingly from time to time rendered bills to the
defendant for such services, viz: On November 8§,
1924, for services; on November 8 1924, for dis-
bursements; on July 31, 1925, for services; on July
31, 1925, for disbursements, and on May 9, 1928,
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for services, a copy of each of which bills in the
order stated is attached hereto, as aforesaid, and
marked, respectively, Schedules A, B, 0, D and E.
Said bills so rendered by plaintiff did not include
any charge for services rendered by the said C. Oscar
Beasley, the services of the latter being necessarily
distinct and independent from those rendered by the
plaintiff. Defendant from time to time made pay-
ments on account of the said bills set forth as Sched-
ules A, B, C and D and the said payments were duly
credited upon said bills.

6. The charges made in said bills for the plaintiff’s
services were in all instances fair and reasonable
charges, and the disbursements shown on said bills
were necessarily incurred in the prosecution of the
several suits hereinabove referred to or in connec-
tion therewith.

7. Plaintiff’s services were completed by the end
of April, 1928, and on May 9th plaintiff rendered
his final bill to defendant (Schedule E annexed
hereto. The said bill showed a net amount for ser-
vices and disbursements, after deducting all pay-
ments on account, due from defendant to plaintiff
of $1,224.76.

8. On or about May 9,1928, plaintiff caused a copy
of each of the said bills, Schedules A, B, C, D and E
annexed hereto, to be left for plaintiff at his usual
place of abode, to wit: #520 Stevens Street, Cam-
den, N. J.

9. Defendant, has neglected and refused to pay
any part of the aforesaid balance of $1,224.76 due
as aforesaid from defendant to plaintiff and still re-
fuses and neglects so to do. The full amount of

10

£0
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said sum, together with interest from May 9, 1928,
is due plaintiff.
Plaintiff demands judgment in the amount of
$1,224.76 with interest from May 9, 1928.
Louis B. LeDuec,
Attorney pro se.

SCHEDULE A.

(COPY))

November 8, 1924.

RE: WILLIAMS V. BOROUGH OF AUDUBON

Hampton E. Williams

t0

Louis B. LeDuc, Esq.

To legal services in litigation in the Su-

preme Court of New Jersey in the
matter of an application for a writ of
certiorari against the Borough of Au-
dubon; in litigation in the matter of
the review by the Camden County Cir-
euit Court of the award by the Borough
of Audubon for damages for the taking
of client’s land; and for litigation in
the Court of Chancery of New Jersey
in the matter of securing an injunction
against the Borough of Audubon ....

$600.00

Received payment.
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SCHEDULE B.
(COPY.)
RE : WILLIAMS V. BOROUGH OF AUDUBON

November 8, 1924.

Hampton E. Williams
to
Louis B. LeDuc, Dr.
To various disbursements in litigation con-
ducted for client in the Supreme Court
of New Jersey, in the Camden County
Circuit Court and in the New dJersey
Court of Chancery, as follows:
Expenses in trip to Trenton in re writ
Of Certiorarl .cueeiiiiiiiees e eeeeeann, $2.40
Expenses in trip to Newark to argue ap-
plication for certiorari.......cccovueeeen.... $7.50
Bill of MacNamara for services as engi-

NEEY . eieeiereeaeeeaeaennn 9.90
Long distance calls to Trenton, etc......... 2.35
Services of Mr. Olsen as real estate ex-

pert ............. 20.00
Clerk’s charges 2.00
Bill for disbursements submitted July

13, 1924 et e . 7.00

$51.15

Received payment.

10
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SCHEDULE C.
(COPY.)
July 31, 1925.

RE : WILLIAMS V. BOROUGH OF AUDUBON

i0 —
Hampton E. Williams
to
Louis B. LeDuc, Dr.
To services rendered in New Jersey Su-
preme Court, in New dJersey Court of
Chancery, in condemnation proceedings
before Circuit Court Judge Donges, as
per bill previously rendered November
8, 1924 ' $600.00
Plaid on account of said services
May 12, 1924 $25.00
May 29, 1924 25.00
August 1, 1924 100.00
November 24, 1924 100.00
$250.00 250.00
30

Balance due on bill rendered $350.00
To services rendered in litigation in U. S.
District Court, including, in conjunction
with Mr’ Beasley, preparation of plead-
ings, preparation and argument of mo-
tion for preliminary injunction, prepa-
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ration and argument resisting motion to
modify preliminary injunction, prepa-
ration of agreed state of fact used on
final hearing, conduct of final hearing
and argument thereon, preparation of
brief on final hearing, numerous con-
ferences with Mr. Williams and Mr.
Beasley and miscellaneous matters 425.00

$775.00 10

SCHEDULE D.

(COPY))
July 31, 1925.
RE : WILLIAMS V. BOROUGH OF AUDUBON 20
Hampton E. Williams
to
Louis B. LoDuc, Dr.

To Disbursements as follows: 30
To disbursements per bill rendered Novem-

ber 8, 1924 $51.15

To disbursements in conduct of suit in Fed-
eral Court, Nov. 28, 1924.
11/28/24 Clerk's fees 15.00
11/28/24 Expenses, trip to Trenton 2.40
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11/22/24 Paid U. S. Marshal 4.86
7/21/25 Paid stenographer for opinion 1.35
$74.76
SCHEDULE E.
(COPY.)
May 9, 1928.

RE: WILLIAMS V. BOROUGH OF AUDUBON

Hampton E. Williams
to
Louis B. LeDuc, D1

To professional services rendered from
October 1, 1925 to May 1, 1928, includ-
ing presentation of client’s case before
Commissioners of Assessment, on as-
sessment of client’s lands for benefits
from the paving of Atlantic Avenue,
etc.; presentation of case and appear-
ance before Commissioners of the Bor-
ough of Audubon re said assessment;
preparation of appeal from assessment
of benefits to Camden County Circuit
Court; trial of said appeal before
Judge Donges; preparation of brief
and argument thereon; miscellaneous
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matters in connection therewith and
advice to client from time to time........
To bill for services previously rendered
July 1, 1925 ...
To bill for disbursements previously ren-
dered July 1, 1925

Credit payment on account January 28,
1926

ANSWER.

11

$500.00
775.00
74.76
$1349.76
125.00 1Q

$1224.76

NEW JERSEY SUPREME COURT.

Camden County.

Louis B. LeDuec,

20

Plaintiff, Action at Law.
V. Answer.
Hampton E. Williams,
Defendant.

Defendant, Hampton E. Williams, of the City and

30

County of Camden and State of New Jersey, an-
swering the complaint in the above matter, says:

1. The allegation of paragraph one is admitted.

2. The allegations of paragraph two are denied.
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3. The allegations of paragraph three are denied.

4. The allegations of paragraph four are denied.

5. The allegations of paragraph five are denied.

. 6. The allegations of paragraph six are denied.

7. The allegations of paragraph seven are denied.

8. The allegation of paragraph eight is denied.

9. The allegation of paragraph nine that the de-
fendant has refused to pay the said bill is admitted,
but the other allegations of said paragraph are de-
nied.

First Defense.

What services were performed by the plaintiff
were done at the request of C. Oscar Beasley, a
member of the Philadelphia Bar, in connection with
his employment by this, defendant and not at the

request of this defendant.

Second Defense.

The defendant has made no agreement with the
plaintiff to pay for such services nor has he author-
ized the said C. Oscar Beasley to make such an
agreement.

Third Defense.
There is no contract, either express or implied,

for said services as rendered by the plaintiff. The
said services were gratuitous except so far as they
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may have already been paid for by said C. Oscar
Beasley.

Fourth Defense.

Plaintiff’s charges are for services as an advocate
as well as an attorney and are inseparable and there
can be no recovery therefore.
Jose ph Beok Tyler,
Attorney for Defendant. iq

REPLY.
NEW JERSEY SUPREME COURT.

Camden County.

L €0
Louis B. LeDuc,
Plaintiff, Action at Law.
v . Reply.
Hampton E. Williams,
Defendant.

Plaintiff denies all the averments in the affirma- 30
tive defenses set forth in the defendant’s answer,
reserving, however, the right to move to strike any
or all of the said defenses for insufficiency at law.

Louis B. LeDuc,
Attorney, pro se.
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RULE TO AMEND COMPLAINT.

NEW JERSEY SUPREME COURT.

Camden County.

10 Louis B. LeDuc,

30

Plaintiff, Action at Law.
V. Rule to Amend
Hampton E. Williams, Complaint.
Defendant.

Upon motion of Ralph W. Wescott, attorney for
plaintiff, in the presence of Joseph Beck Tyler, at-
tomey for defendant, and upon good cause shown,
it is on this 18th day of November, 1928,

Ordered that the complaint hereinbefore filed in
this cause be amended by inserting the words
“ First Count” after the opening sentence thereof,
and by inserting at the end in the last numbered
paragraph thereof, the following:

“ Second Count.

1. The first count is here repeated as part of this
count.

2. By reason of the rendering of the sendees and

making of the disbursements at the request of de-
fendant, and/or his agent, as stated in the foregoing
paragraph, and of which defendant had knowledge,
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he, the said defendant, undertook and/or became
obliged ito pay plaintiff the reasonable value thereof.

3. (Such value, less that of services paid for as
above alleged, was and is the sum of $1,224.76.

Plaintiff on this count demands judgment for
$1,224.76 with interest from May 9, 1928.”
Ralph W. E. Donges ,
Judge. 1Q

MOTION TO STRIKE.

NEW JERSEY SUPREME COURT.

Camden County.

Louis B. LeDuec, 20

. Plaintiff, Action at Law.
: Moti ike.
Hampton E. Williams, otion to Strike
Defendant.

To Joseph Beck Tyler, Esq., attorney of defendant:

Please take notice that on Friday, the 16th day 30
of November, 1928, at 10 Vclock in the forenoon
thereof, or as soon thereafter as counsel can be
heard, at the court house in the City of Camden,
New Jersey, I shall move before Honorable Ralph
W. E. Donges, Circuit Judge, for a determination
before trial of the sufficiency in point of law of the
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third and fourth affirmative defenses interposed in
the answer filed in this cause; and for an order
striking out those defenses as insufficient in law.
Louis B. Lel)uc,
Attorney of Plaintiff.

10
RULE FOR SUBSTITUTION OF COUNSEL.
NEW JERSEY SUPREME COURT.
Camden County.
Louis B. LeDuc, \
Plaintiff, I Action at Law.
2Q V. > Rule for Substitution
Hampton E. Williams, \ of Counsel.

Defendant./

On ithe consent noted below, it is hereby ordered
that Ralph W. Wescott, Esq., be substituted as the
attorney of the plaintiff in the above cause.

Ralph W. E. Donges ,
Justice.

On motion of #
Ralph W. Wesco tt .

Rule entered this 17 day of Nov., 1928.
I consent to the entry of the foregoing rule.
Louis B. LeDuec,

Attorney, pro se.
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OPINION.

NEW JERSEY SUPREME COURT.

Camden County.

Louis B. LeDuc, \ 10
Plaintiff,!
V. \ Action at Law.
Hampton E. Williams, 1
Defendant. 1
(Submitted, Dec. 5, 1928. Decided, Dec. 21, 1928.)
_________________________ . 20

Ralph W. Wesc ot t, Esq., for the plaintiff.
Jose ph B. Tyler , Esq., for the defendant.

Donges , Circuit Judge.

This is a suit to recover for services rendered as
attorney and counsellor in several pieces of litiga-
tion. 30

Motion is made to strike the fourth affirmative
defense, which challenges the right of plaintiff to
maintain such action upon an implied contract to
pay for services as an advocate and attorney. The
language of the defense is as follows:

“ Fourth Defense. Plaintiff’s charges are for
services as an advocate as well as an attorney
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and are inseparable, and there can be no recov-
ery therefor/

1. By 'Section 9 of the Practice Act of 1903, it was
provided that:

“ No solicitor or attorney shall commence or
maintain any action for the recovery of any
fees, charges or disbursements, in equity or at
law, against his client or his legal represénta-

lo tive, until he shall have delivered to such client
or his representative or left for him at his usual
place of abode a copy of the tax bill of such
fees, charges and disbursements” (Comp. St.,
p. 4054).

By amendment (P. L., 1911, p. 412), it is pro-
vided :

“ Every solicitor, attorney and counsellor may
commence and maintain an action for the re-
20 covery of any reasonable fees, charges or dis-
bursements, in equity or at law, against his
client or his legal representative, provided he
shall have first delivered to such client or his
legal representative or left for him at his usual
place of abode, a copy of his bill of such fees,
charges and disbursements” (Cum. Sup. Comp.

St., p. 2793).

An attorney might, before the Act of 1911, main-
30 tain an action for his services and disbursements.
Van Atta v. McKinney’s Exrs., 16 Law 235;
Schomp v. Schenck, 40 Law 195;
Voorhees v. Barr, 59 Law 124.

At common law an advocate was incapable of con-
tracting for services, but our Courts, in a number



Opinion 19

of cases, modified the rule by permitting a recovery
in cases where the amount of the fee is agreed upon.
Seely v. Crane, 15 Law 35;
Schomp v. Schenck, supra;
Hopper v. Ludlam, 41 Law 182;
Zabriskie v. Woodruff, 48 Law 610;
oorhees v. Barr, supra;
Strong, et ah, v. Mundy, 52 Eq. 833;
Bentley v. Fidelity, &c., 75 Law 828.

In this state of the law, the Legislature passed
the Act of 1911 above quoted. This amendment
clearly extended the right to recover for services
as counsel or advocate, provided a copy of the bill
for fees and charges was served, and provided that
the recovery should be for “ any reasonable fees,
charges or disbursements.” In view of the right
to recover on express contract theretofore, the ob-
vious effect of the Act in question was to give an
advocate (a counsellor) the same right of action
for payment for services that an attorney had. This
is a right to sue upon an implied contract for the
reasonable value of the services rendered, after giv-
ing his client a copy of his bill of such fees, charges
and disbursements. Any other construction of this
Act seems to me to be strained and artificial.

2. Defendant urges that, if the Act in question i

to be construed as giving counsellors a right to re-
cover for services as advocates, it violates the pro-
vision of the Constitution requiring the object of the
Act to be expressed in the title (Art. IV, Sec. VII,
par. 4). It is asserted that the title does not express
the object of the Act.

The title of the Act is “ An Act to amend an Act
entitled ‘An Act to regulate the practice of Courts
of Law.””

20
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The history of this Act is discussed by Mr. Jus-
tice Swayze in Re Hahn, 85 Eq. 510.

From earliest times matters relating to the sua-
bility of attorneys and to the conduct of counsellors,
solicitors and attorneys have been included in this
Act. Numerous cases arising under the first twelve
sections of this Act have been in our Courts.

(Clock v. Donnelly, 94 Law 124.)

In none that I have been able to find is there an
intimation that the historic title is not broad enough
to embrace the enactments. The language used in
Rie Hahn (supra) would seem to settle this question.

In this Act, now known as “ The Practice Act,”
we find a number of provisions not having to do with
procedural steps or administration of litigation
merely, but affecting substantive rights. Such a
provision is found in Sec. 28, giving a third person
a right to sue on a contract for his benefit. This
provision has been the subject of much litigation,
both at law and in equity.

A reading of the “ Practice Act” and a study of
its history demonstrates that it has acquired in com-
mon and legislative usage a meaning much broader
than merely to indicate the form, manner and order
in which proceedings in courts of law are to
progress.

The title, therefore, being appropriate in the light
of historic legislative usage to inform any person
of the probable content thereof, and the legislation
in question being within the general object of the
Act, the constitutional provision invoked is not vio-
lated.

Easton, Etc., Co. v. Central R. R. Co., 52
L, 267;

State v. Twining, 73 L. 3 C. E, & A. 683;

Gillard v. Mfrs. Ins. Co., 93 Law 215.
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I conclude, therefore, that the fourth affirmative
defense must be stricken out.

RULE. 10

NEW JERSEY SUPREME COURT.

Camden County.

Louis B. LeDue, Action at Law.
Plaintiff, On Motion to Strike
V. Fourth Affirmative
Hampton E. Williams, Defense. 20
Defendant. Rule.

The plaintiff moving to strike the fourth affirma-
tive defense interposed in the answer of the defen-
dant herein, on the ground of its insufficiency in law,,
and the matter coming on to be heard before me in
the above entitled court at Camden, N. J., on De-
cember 5, 1928; and the plaintiff appearing by
Ralph W. Wesoott, his attorney, and the defendant
by Joseph Beck Tyler, Esq., his attorney; and the
argument of counsel having been heard and consid-
ered, it appearing to the Court that the fourth affir-
mative defense set up in the answer here in is in-
sufficient in law, and the Court having filed a written
opinion in support of its said conclusion on Decern-
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ber 21, 1928; and it further appearing that through
the inadvertence of counsel no written rule striking
the said affirmative defense was thereafter prepared
or entered, and the case came on for trial at the
December, 1928, term of the said Court in Camden
County, and at the said trial the defendant was pre-
cluded from introducing evidence in support of the
said fourth affirmative defense and from urging the
said defense, and the jury returned a verdict in
favor of the plaintiff and from judgment entered
upon said verdict the defendant has now appealed
and desires to complete the record of said case for
the purposes of appeal, and has set forth as one of
his grounds of appeal the striking of said fourth
affirmative defense; and for good cause shown,;

It is hereby ordered on this 30th day of March,
1929, that the fourth affirmative defense interposed
in the answer of the defendant herein be, and the
same 1s, hereby stricken out as insufficient in law;

And it i1s further ordered that this rule may be
entered as of December 21,1928.

Ralph W. E. Don ges,
Circuit Judge, sitting as
Sup. Ct. Cowmr.
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JUDGEMENT.

NEW JERSEY SUPREME COURT.

Louis B. LeDuc, 'Io

Plaintiff, Action at Law.

V. On Postea.

Hampton E. Williams,
Defendant. t

It is ordered that judgment be, and hereby is,
entered in favor of plaintiff and against the defen-
dant for the sum of five hundred and twenty-five
dollars, besides costs to be taxed nisi. Entered: 20
January 14, 1929. On motion of

Ralph W. Weso ott ,
Attorney.
$525.00

72.70

$597.70
A true copy,
Frea L. Bloodgood,
Clerk. 30
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NOTICE OF APPEAL AND GROUNDS.

NEW JERSEY SUPREME COURT.

Notice of Appeal and
Grounds.

To Ralph W. Wescott, Esquire, attorney for plain-
tiff:

Take notice that the defendant, Hampton E.
Williams, appeals to the Court of Errors and Ap-
peals from the whole of the judgment entered in this
cause on the following grounds :

I. There was no express contract proved to pay
the plaintiff for services rendered and there is no
implied contract on the part of the defendant to pay
the plaintiff.

2. The plaintiff’s charges are for services as an
advocate as well as an attorney and inseparable and
there can be no recovery therefore except on proof
of an express contract.

3. Chapter 199, P. L. 1911, page 412, entitled an
Act to Amend an Act, ‘“An Act to regulate the prac-
tice of courts of law” (revision of 1903), is uncon-
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stitutional for the reason that the object of said
Act 1s not embraced in the title of the Act amended.

4. That the fourth affirmative defense of the de-
fendants answer was improperly stricken out.

5. That judgment should have been directed for
the defendant.
Joseph Beck ! Tyler,
Attorney for Defendant.
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CHARGE OF THE COURT.

Do nges, J.:

Ladies and gentlemen, in this suit you are deal-
ing with the question primarily of whether the de-
fendant employed the plaintiff to perform certain
services or not.

There was a time in the history of jurisprudence,
and it was the law of this State, that a professional
person, including lawyers, could not sue for certain
kinds of services, but that law has been changed.
The Legislature has passed an act providing that
an attorney, solicitor or counselor-at-law may re-
cover such reasonable fees and charges as may com-
pensate him for services performed for some one
who has engaged him. So that the primary question
in this case is, as you have undoubtedly observed as
the taking of testimony has progressed, whether the
defendant, Williams, engaged the plaintiff, or
whether the plaintiff was engaged by some other
person; and to determine that question, you will
probably have to review all of the testimony, the
whole relationship of these parties. The facts are
for you to determine and any comments I may make
upon them will be simply for the purpose of point-
ing out what seem to me to be some outstanding
facts that may help you and not for the purpose of
pointing the direction of your conclusions. The facts
are for you to determine.

It appears, however, that having engaged an at-
torney in Philadelphia, the defendant was put into
contact with the plaintiff by a letter from Mr. Beas-
ley, the Philadelphia attorney; that the defendant
came in person to the plaintiff; that there was some



Charge of the Court 27

discussion evidently of the matters or matter that
the defendant wanted to have taken care of, and
that from then on for some time there appears to
have been no discussion of the matter of payment
between the parties. The defendant’s position is
that whatever was done in that regard was done by
Mr. Beasley. The plaintiff's position is that when
the defendant came to him and brought to his at-
tention, for the first time, the matter which resulted
in a great deal of litigation, the defendant did not
state that the plaintiff was being employed by Mr.
Beasley, and the defendant has testified that at no
time did he say to the plaintiff that he must look to
any other person for compensation for any service
rendered. Now, there being no express, no specific,
contract between these parties, you must find, from
the circumstances, whether or not there arose be-
tween the plaintiff and the defendant what we call
in law an implied contract. That is just as binding
as a contract expressed in so many words and put
In writing, except that one of the advantages of
having a written contract is that there cannot be
any doubt, there cannot be any misunderstanding
about the terms of the contract and what the parties
agreed to, but a contract for services may be made
by the conduct of the parties, just as definitely and
lawfully as if they had expressed it in writing, as
for example, if I come to one of you and say I would
like to have a house built or I want a fence built,
“ Build me a six-foot fence so many feet long,” I do
not say to you, “ When it is done I will pay you so
much money,” but right there the law steps in and
says that when you ask somebody to do work for
you, unless there is some other agreement, there is
implied, there is read into the association, read into
the relationship between you, an understanding that
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there shall be payment in accordance with whatever
1s reasonable for the service; so that it is not neces-
sary that the contract shall be in writing, but what
you must find in this case is, in order to entitle the
plaintiff to recover, that by the greater weight of
the evidence it appears that there was an employ-
ment by the defendant of the plaintiff and that the
situation was one in which there may reasonably be
read into it the implication that when the service
was performed the defendant would pay the reason-
able value of such service, and, if you cannot do
that, then the plaintiff must fail in his effort. There
1s no testimony here that Mr. Beasley was author-
ized to employ, at the expense of the defendant, Mr.
Lie Due or any other person, and the plaintiff’s case
rests upon the theory that the employment of Mr.
Le Due was by Mr. Williams, when he came in per-
son to him and engaged him, or, at any rate, the two
came Into contact, into association, in the matter or
matters in which the services were performed.
Comment has been made by both sides about a re-
ceipt for $200, which appears to have been paid to
and receipted for by Mr. Beasley, and the receipt
says $75 for Mr. Beasley and $125 for Mr. Le Due,
on account, or whatever it says. Each side argues
that that supports their theory. It is for you to say
whether or not Mr. Williams was aware that Mr.
Le Due was looking to him and whether payments
were being made separately, through Mr. Beasley,
for Mr. Le Due and Mr. Beasley. It may be or may
not be an important circumstance that Williams ap-
pears. to have made a payment for Mr. Le Due of
$125. Each side argues a different conclusion from
that circumstance, and, as I say, it is for you to de-
termine.

The first question is> was Mr. Le Due engaged by
the defendant in such a way that there arose an
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implied obligation upon the part of the defendant
to pay him for his services? If so, then the plaintiff
is entitled to recover. If not, plaintiff is not entitled
to recover. The amount which the plaintiff would
be entitled to recover, if you find that he is entitled
to compensation, if you find that there was an agree-
ment made, not an express agreement but an
agreement arising out of all of these circumstances,
would be such sum as measures the fair and reason-
able value of the services, and value in that connec-
tion does not mean value to the party receiving the
services on the basis of the result obtained, because,
obviously, an attorney, a counselor-at-law, is en-
titled to be paid for the reasonable value of his ser-
vices depending upon the time and the energy
expended, regardless of results.

Courts are open as an orderly way to settle dis-
putes between individuals and between individuals
and governments, and every person finds the doors
of Courts open whenever he believes that he has a
question that ought to be settled by judicial pro-
ceeding. A lawyer is entitled to be paid for his ser-
vices on the basis of what he does and not neces-
sarily upon the basis of the result, so that you may
consider that under the testimony in this case inci-
dentally, but the suit is based upon the value, upon
the reasonable compensation for the service that
was actually performed. You will take all the testi-
mony and if you find that the plaintiff is entitled to
a verdict it is entirely in your hands to say what the
fair value of the services rendered is. It is a ques-
tion of fact. You may take the expert testimony,
consider it, accept such part as you believe accords
with common sense and sound judgment, and reject
such part as you are not willing to accept in that
way. So that finally the question is, first, did Mr.
Williams employ the plaintiff, Mr. Le Due? If he
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did, if you find that there was an employment
directly between the plaintiff and the defendant,
then the law would imply an obligation to pay. If
you find that there was not such employment and
Mr. Le Due was not employed by Mr. Williams, then
your verdict will be for the defendant. If your ver-
dict be for the plaintiff, it will be for such sum as
from all the testimony you conclude measures the
fair and reasonable compensation to be paid for the
services rendered.

Mr. Wescott: If your Honor please, may I first
except to one portion of the charge and possibly you
may want to state it a little further? Where you
say, “ It is for you to say whether Mr. Williams was
aware that Le Due was looking to him for pay-
ment,” it seems to me that should have included —

The Court:. Just a minute, ladies and gentlemen.

Mr. Wescott: You said, “ It is for you to say
whether Williams was aware that Le Due was look-
ing to him for payment.” 1 think possibly what
your Honor intended to say was whether Le Due
was aware that Williams was looking to Beasley to
pay Le Due for his services.

The Court: No.

Mr. Wescott: And further, it ought to appear
that Le Due knew from something that Williams
said to him.

The Court: Ladies and gentlemen, my attention
has been called to a phrase or sentence I used, to
this general effect, “ It is for you to say whether
Mr. Williams was aware that Le Due was looking
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to him for payment/ The questionds not whether
these parties misunderstood, whether honestly or
dishonestly they misunderstood each other, but the
question is : Was there such an engagement, such an
employment arising from all that was said and all
that was done, that Mr. Le Duc was engaged by Mr.
Williams to do this work! You may retire.

PLAINTIFF’'S EXCEPTIONS.

Mr. Wescott: There were some requests to charge.
They are refused, I understand?

The Court: No, I charged them as far as I feel
that they ought to be charged.

Mr. Wescott: May we enter an exception to the
Court’s refusal to charge them as they were sub-
mitted ?

DEFENDANT’S EXCEPTIONS.

Mr. Tyler: My exception is to the statement that
the law in the State of New Jersey has been changed
from what it used to be, and to the refusal to charge
that an express contract is necessary, that recovery
may be based upon an implied contract, and also to
the refusal to charge that the services for which
charges are made are as an advocate and an attor-
ney and inseparable, and for that reason there can
be no recovery. That simply preserves my rights,
as I understand.
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Action at Law.

BRIEF FOR APPELLANT.

Plaintiff brought this suit as an attorney and
counsellor at law of the State of New Jersey for ser-
vices rendered to the defendant.

The complaint sets out that the defendant was
introduced to plaintiff by C. Oscar Beasley, a mem-
ber of the Philadelphia Bar, and that said services
were performed at the request of the defendant
himself and of C. Oscar Beasley as his counsel and
agent.

The complaint does not allege any contract or
agreement for compensation and attaches a copy of
bills rendered based upon an implied contract for
payment amounting in all to about $1600.00 and
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gives credit for payments of $375.00 paid to the
plaintiff by said C. Oscar Beasley.

Plaintiff was associate counsel and introduced to
the defendant by C. Oscar Beasley to handle the
actual litigation in New Jersey. The defendant paid
the said C. Oscar Beasley about $1600.00 of which
$375.00 was paid to the plaintiff. C. Oscar Beasley
died during the litigation and plaintiff brought this
suit in his own right for recovery based upon an
implied contract to pay for services rendered.

The answer of the defendant, S. of C. page 12,
sets out:
‘4T'hird Defense.

There is no contract, either express or im-
plied for said services as rendered by the plain-
tiff. The said services were gratuitous except
so far as they may have already been paid for
by said C. Oscar Beasley.

Fourth Defense.

Plaintiff’s charges are for services as an ad-
vocate as well as an attorney and are insepar-
able and there can be no recovery therefore.”

The defendant gave notice of a motion to have
determination before trial of the sufficiency in point
of law of the third and fourth defenses set up in the
answer and applied for an order striking out said
defenses. On this motion Judge Donges wrote an
opinion, S. of C. page 17, and entered a rule, S. of C.
page 21, striking out the fourth defense. The third
defense was not stricken out because of the allega-
tion of payment.

The case went to trial and judgment was rendered
for $525.00 debt and $72.70 costs. An appeal was
taken, S. of C., page 24, on the grounds that:
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1. There was no express contract proved to pay
the plaintiff for services rendered and there is no
implied contract on the part of the defendant to pay
the plaintiff.

2. The plaintiff’s charges are for services as ian
advocate as well as an attorney and are inseparable
and there can be no recovery therefore except upon
proof of an express contract.

3. Chapter 199, P. L. 1911, page 412 entitled:
“An Act to Amend an Act ‘An Act to regulate the
practice of courts of law’ (revision of 1903) ” is un-
constitutional for the reason that the object of the
Act is not embraced in the title of the Act amended.

The testimony has not been printed for the rea-
son that it simply goes to question of fact of ren-
dering the services and an appeal is taken solely
on the legal question presented by the rule striking
out the fourth defense and exceptions to the charge
to the jury.

The defendant relied upon Section 9 of the Prac-
tice Act which is as follows:

“ Every solicitor, attorney and counsellor may
commence and maintain an action for the recov-
ery of any reasonable fees, charges or disburse-
ments, in equity or at law, against his client or
his legal representative provided he shall hate
first delivered to such client or his legal repre-
sentative or left for him at his usual place of
abode, a copy of his bill of such fees, charges
and disbursements.”

P. L. 1911, p. 412.

This 1s an amendment to Section 9 of the Prac-
tice Act of 1903 which is as follows:
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“ No solicitor or attorney shall commence or
maintain any action for the recovery of any
fees, charges or disbursements, in equity or at
law, against his client or his legal representa-

, tive, until he shall have delivered to such client
or his representative or left for him at his usual
place of abode a copy of the taxed bill of such
fees, charges and disbursements. (P. L. 1903,

{ p. 538.)”

The plaintiff relies upon the amendment of 1911
to maintain a suit to recover for services on either
an express or an implied contract.

Except so far as the amendment of 1911 creates
this right of action to sue on an implied contract it
did not theretofore exist. Bentley v. Fidelity and
Deposit Company of Maryland, 75 N. J. Law 828;
VanAdda v. McKinney’s Executors, 16 N. J. Law
2357Cooper v. Ludlum, 41 N. J. Law 182.

But the common law and the decisions of this
Court prior to the 1911 amendment allowed recovery
on an express contract only and this appeal raises
the question whether the amendment of 1911 to an
Act entitled, “ An Act to regulate the practice of
courts of law” can create a substantive right which
did not theretofore exist, in other words, whether
a right of action or the creation of a contract be-
tween the parties can be created in an amendment
to “An Act to.regulate the practice of courts of
law.”

The contention of the appellant is that the Act is
limited by the title to practice of courts of law and
cannot create a contract which will permit the plain-
tiff to recover.

The Court charged the jury that the plaintiff
could recover on an implied contract and exceptions
were taken to that part of the charge which said:
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“ That the law in the State of New Jersey
has been changed from what it used to be and
to the refusal to chargé that an express con-
tract is necessary, that recovery may be based
upon an implied contract, and also to the refusal
to charge that the services for which charges
are made are as an advocate and an attorney
and inseparable, and for that reason there can
be no recovery.’’

CITATIONS.

“ It 1s a well settled rule that statutes in dero-
gation of common law rights are to be strictly
construed; and we are hot to infer that the
Legislature intended to alter the common law
principles, otherwise than is clearly expressed.-’

Sinnickson v. Johnson, 17N.dJ.Law 129,
at page 144. k?
' 10)

“ None such (liability for damages) can be
implied; first, because statutes in derogation of
common law rights are to be strictly construed,
and we are not to infer that the Legislature in-
tended to alter the common law principles fur-
ther than is clearly expressed, or than the case
absolutely requires.” <

. Tinsman v. The Belvidere DelawareRail-
road Company, 26 N. J. Law 147, at page
167. -inl

“ When the common law and a statute differ-
the common law gives place to the statute only
where the latter is couched in negative terms
or where its matter is so clearly repugnant that
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it necessarily implies a negative. (1 Black. Com.
89.)

It is a rule of exposition that statutes are to
be construed in reference to the principles of
the common law, and it is not to be presumed
that the Legislature intended to make any in-
novation upon the common law further than the
case absolutely required.’’

State v. Norton, 23 N. J. Law 33, at page 41.

“ No principle is better settled than that, al-
though where the common law and the statute
differ, the common law gives place to the stat-
ute and an old statute gives place to a new one;
this is to be understood only when the "atter
statute 1s couched in negative terms, or where
its matter is so clearly repugnant that it neces-
sarily implies a negative.”

Hetfield v. The Central Railroad Company,
23 N. J. Law, at page 573.

The Act of 1911, supra, is:

“ Every solicitor, attorney and counsellor may
commence and maintain an action for the recov-
ery of any reasonable fees, charges or disburse-
ments, in equity or at law, etc.”’

And the title to the Act is:
“ An Act to regulate the practice of the courts
of law.”

There is nothing in the Act of 1911 which provides
for more than the right to maintain an action for the
recovery of any reasonable fees, charges or disburse-
ments and is perfectly consistent with the law as it
previously stood that a right of action could only
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be maintained upon an express contract except that
it requires that such charges shall be reasonable.
Clearly it is not intended to create a new cause of
action and if it was so intended the purpose of the
Act is not expressed in the title which is limited to
a regulation of practice of the courts of law.

The Act does not do more than give a right of ac-
tion to recover fees, charges and disbursements and
does not negative the requirement that there must
have been an express contract therefore.

It is a well known principle that the title must be
read as a part of the Act and the Act will be lim-
ited by the title so that the Act would read so far
as the practice of courts of law is concerned an at-
torney or counsellor may commence and maintain an
action for the recovery of fees, etc., thus limiting the
scope of Section 9 to practice of the courts of law.

The practice of the courts of law is merely the
rules and regulations governing the conduct of
courts, attorneys, parties, etc., and does not and
cannot create any substantive right.

Practice is defined in Cyclopedia of Law and Pro-
cedure, Vol. 31, page 1153, as follows:

“In law, the mode of proceeding by which a
legal right is enforced, that which regulates the
formal steps in an action or other judicial pro-
ceeding; the course of procedure in courts, the
form, manner, and order in which proceedings
have been and are accustomed to be had; the
form, manner, and order ~cf conducting arid car-
rying on suits or prosecutions in the courts
through their various stages, according to the
principles of law, and the rules laid down by
the respective courts.”” Citing numerous cases.

I submit that this is all the title the Practice Act
can embrace, to wit, the form, manner and order of
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conducting and carrying on suits or prosecutions in
the courts through their various stages, according
to the, principles of law.

It is*not meant to change the common law prin-
ciples or to create new substantive rights. If it did
the object of the Act would not be expressed in its
title,.

It 1s limited to procedure and does not create sub-
stantive rights. This is undoubtedly the sense in
which it is used in the legal profession and it clearly
distinguishes the matter of procedure from substan-
tive rights. In other words, it provides the pro-
cedure for courts of law for the conduct of suits to
enforce substantive rights which exist independently
of the Practice Act.

This amendment of 1911 was discussed in the case
ot Clock, et al. v. Donnelly, 94 N. J. Law 129, Court
o) Errors and Appeals, opinion by Gummere, C. J.,
as follows:

““The Legislature of this State, in passing the
Act to regulate the practice of courts of law
in 1903 (P. L. p. 537)—of which the Statute of
1911 is an amendment—grouped the provisions
thereof under certain headings, the first of
which follows immediately after the enacting
clause and is entitled ‘Attorneys.” The first 12
sections of the statute are grouped under this

. heading, and a reading of them makes it very

w clear that by each one of them (passing for the

1' moment Section 9) the Legislature was provid-
ing for the regulation and control of attorneys
who had been admitted to the practice of law
in this State, and was not intending to regulate
or control the acts or rights of attorneys prac-
ticing in foreign jurisdictions, notwithstanding
that the limitation is not expressly declared.
The pertinent words of Section 9 are:
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‘No solicitor or attorney shall commence or
maintain any action for the recovery of any
fees, charges or disbursements,' in equity or
at law, against his client, or his legal repre-
sentative until he shall have delivered to such
client or his legal representative, or left for
him at his usual place of abode a copy of the
taxed bill of such fee, charges and disburse-
ments.” {The amendment of 1911 makes fio
change which has any materiality in deter-
mining the scope of the provision.)

We find nothing in the language used in this
section which indicates that the Legislature in-
tended that it should have a broader reach than
is given to the other 11 sections with which it is
grouped. In the absence of any such indication,
we consider that the whole 12 sections exhibit
but one general purpose, and that is the regula-
tion and control of attorneys and solicitors of
our own State solely.”

In Hendrickson v. Fries, 45 N. J. Law 563, it was
held:

‘*The statutory provision in question was
passed in 1799, as Section 13 of an Act entitled
‘An Act to regulate the practice of the courts
of law.” Rev. L., p. 415. It was continued in
the Practice Act in the Revision of 1846. Rev.
Stat., p. 931. In the Revision of 1874 it was
transferred to and reenacted as Section 1 of an
Act entitled ‘An Act directing the mode of en-
tering judgments on bonds with warrants of at-
torney to confess judgments.’” Rev. p. 81.

Under the provision of our constitution, the
title of a statute is not only an indication of the
legislative intent, but is also a limitation upon
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the enacting part of the law. It can have no
effect with respect to any object that is not ex-
pressed in the title. Const. Art. IV, 7, par. 4;
Rader v. Township of Union, 10 Vroom 509;
Everham v. Hulit, ante p. 53; People v. Briggs,
50 N. Y. 553.

Applying this canon of construction, I think
it is clear that this statute must be construed
to be a mere regulation of the practice in our
own courts. The Legislature did not intend to
prohibit the making in this State of warrants
of attorney for use in other States, which are
in the form that is legal in their courts; for it
placed the prohibition on this form of warrants
of attorney in an Act purporting, by its title,
to regulate the mode of entering judgments
which cannot have any extra-territorial force.”’

In State v. Township Committee of Northampton,
52 Law 496, opinion by Garrison, J., it was held:

“ But the enacting part of the Act is qualified
and restrained by the title. In the title the
Legislature announces its purpose to legislate,
not for all the townships of this State, but only
with respect to such of them as do not contain
an incorporated city or borough either wholly
or in part within the limits of the township. The
constitutional mandate that the object of every
law shall be expressed in its title, has given the
title of an Act a twofold effect. It has added
additional force to the title, as an indication of
legislative intent, in aid of the construction of a
statute couched in language of doubtful import,
and it also operates as a constitutional limita-
tion upon the enacting part of the law. The
enacting part of a statute, however clearly ex-
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pressed, can have no effect beyond the object
expressed in the title. To maintain any part
of such a statute, those portions not embraced
within the purview of the title must be ex-
scinded; and, if the superaddition to the de-
clared object cannot be separated and rejected,
the entire act must fail. Township of Union v.
Rader, 39 N. J. Law 509; Wright v. Moran, 43
N. J. Law 49; VanRiper v. North Plainfield, Id.
349; Everham v. Hulit, 45 N. J. Law 53; Hen-
drickson v. Fries, Id* 555-563; In re Paul, 94
N. Y. 497-507.

These cases show that the Practice Act is to be
taken merely as a regulation of the practice of our
own courts. It is not necessary to say that the Act
or any part of the Act is unconstitutional but
merely that it is limited by its title to matters of
procedure.

The case of Kaitz v. Eldridge, 96 N. J. Law 382
and 97 N. J. Law 123, and 98 N. J. Law 125, this
was a decision setting aside the VanNess Act in
which the Chancellor said:

“ Appellants also contend that the VanNess
Act 1s invalid because its title is constitution-
ally defective, in that it does not express a sin-
gle object embraced in the act itself, but that the
act embraces more than one object. The con-
stitutional provision invoked (Article 4, Sec. 7,
par. 4), reads: # * * Every law shall embrace
but one object, and that shall be expressed in
the title.’

It is argued in this behalf that Section 24
alters the substantive rights existing between
landlord and tenant by providing that any vio-
lation upon any leased premises shall give the
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u. lessor .the, right of re-entrythat Section 55
;; -glves a cause of action to any person injured
A1.:by; an; intoxicated person; or by reason of the

dptoxication or sale of liquor to any person in

'?rd{violation« j;f. the Act'; and that cértain sections

10 gcreate' a new tribunal, namely, a common pleas
(h\ *judge, and, im certain circumstances* a justice

In oof the Supreme Court, who are created ‘magis-
*titrates.” with power, in prescribed procedure, to
«*+:try, without a jury,, alleged offenders against

the act, and to convict and sentence them.

In Jonas Glass Co. v. Ross, 69 N. J. Law 157,
53 Atl. 675, the Supreme Court held that an act
entitled ‘An Act concerning District Courts (re-
vision of 1898, as amended in 1901 (P. L. p. 68),’

Adivipgould not constitutionally change the relative
..oil rights of landlords and tenants; and in Rader
»e0 v. Township of Union, 39 N. J. Law 509, the

same tribunal held that an Act entitled ‘An Act
An relation to streets in Union township, Union
County (Act March 29, 1871 (P. L. p.;1034),
could not validly create a corporation to take
charge of the streets. Chief Justice Beasley in

i this ease observed at page 515:
‘If is true, that it may be difficult to indi-
cate by a formula, how specialized the title of

a statute must be; but it is not difficult to

conclude that it must mean something in the
way of being a notice of what is doing. Un-
less it does this, it can answer no useful end.

It is not enough that it embraces the legisla-

tive purpose—it must express it; and where

‘mUv the language, is too general,, it will accom-
; plish the former, but not the latter.’

Cases other than these might be cited, but it

; 1s unnecessary to do so. If, as in Jonas Glass
*Co. v. Ross, an Act concerning District Courts
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could not authorize a change in the rights of
landlord and tenant, the Act under considera-
tion, entitled ‘An Act concerning intoxicating
liquor used or to be used for beverage purposes’
cannot affect the substantial rights of landlord
and tenant; arid if, as in Rader v. Township of
Union, an Act in relation to streets could not
validly create a corporation to take charge of
them, the VanNess Act cannot validly create a
special statutory tribunal in which to try those
who violate its provisions.”

In Jordan v. Moore, 82 N. J. Law 552, this Court
said:

“ The title of the Act, as amended by P. L.
1903, p. 70, is ‘An Act for the relief of. creditors
against absent, fraudulent and absconding
debtors’ in view of the provision of our Con-
stitution (Article 4, Sec. 7, pi. 4) that ‘every law
shall embrace but one subject, and that shall be
expressed in the title,” it is entirely well estab-
lished that the title forms a limitation upon the
enacting clauses; and any construction of the
latter that would give them a scope beyond the
object expressed in the title is, for this reason,
to be rejected. Hendrickson v. Fries, 45 N. J.
Law. 555, 563 ; Dobbins v. Northampton, 50 N. J.
Law 496, 499, 14 Atl. 587; Cooper v. Springer,
65 N. J. Law 594, 597, 48 Atl. 605.”

In Reese v, Stires, et al.,, 87 N. J. Eq. 32, the Chan-
cellor said:

“In my opinion, however, the seventh section
of the Act of 1915 (P. L. 1915, p. 65) is uncon-
stitutional and void because not within the title
of the act. Legislation respecting dower and
curtesy, which arise out of the marriage relation
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and vest in the relicts of deceased spouses, and
whicji do not descend as to an heir at law, can-
not, in my judgment, be constitutionally in-
cluded in an act whose object is the direction of
the descent of real estates. The very words of
the constitutional provision that ‘every law
shall embrace but one object, and that shall be
expressed in the title,” plainly forbid the legisla-
tion attempted in Section 7 of the Act under
review. I deem it unnecessary to cite any of
the numerous cases in our State which have con-
strued statutes with reference to the constitu-
tional provision above mentioned. Nor is it
necessary to cite the decisions to the effect that
an unconstitutional provision in an Act will be
excised, and the rest of the Act upheld, if what
remains is the primary object to the legislation.
The Act under review in Section 6 legislates
with reference to its primary object, namely, the
descent of real estates—the only object ex-
pressed in its title. The seventh section is alien
to its object and cannot constitutionally be made
one of its subjects. This section is opposed to
the organic law and is, consequently, null and
void.9

In Stackhouse v. City of Camden, 96 N. J. Law
533, it was said:

“ The clause of the State Constitution (Article

4, Sec. 7, par. 4), which provides that-‘every law
shall embrace but one object, and that shall be
expressed in its title’ was designed to give in-
formation as to the object of the statute to the
legislators and the public,’” and consequently the
title of an Act should read as it would probably
be understood by non-professional persons of
ordinary intelligence. VanRiper v. Heppen-
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heimer, 17 N. J. Law J. 49. The title must mean
something in the way of being a notice of what
is contained in the Act. It is not enough that
it embraces the legislative purpose; it must ex-
press it. Rader v. Union, 39 N. J. Law 509. An
object of an Act is expressed in its title when
a correct impression concerning the objects of
the Act is hereby disseminated. 'Griffith v. Tren-
ton, 76 N. J. Law 33, 69 Atl. 29. Applying these
tests to the title of the Act under consideration,
can it be said that any one reading the title of
this Act would be apprised that one of its ob-
jects was to increase the salaries of recorders?
It is entitled ‘An Act respecting proceedings in
certain criminal cases.” There is in this title
nothing which suggests legislation regarding the
salaries of recorders. The jurisdiction of the
recorders’ courts in cities of the second clasts
could be extended to new classes of cases with-
out necessarily increasing the salaries of the
recorders. The title gives no notice of the pro-
visions of the Act respecting increases of re-
corders’ salaries. It gives no notice that the
increase of the recorders’ salaries is to be the
effect of the passage of the Act.

(1) We therefore conclude that the provisions
of the statute under review with reference to
the increase of the salaries of recorders, al-
though embraced in the body of the Act, is an
object that is not expressed in the title, and
hence the ninth section of the Act, which is the
section dealing with this subject, has not been
constitutionally enacted into a law.”

It is useless to add further authority that a stat-
ute must be limited to the purpose expressed in the
title.



16 Brief for Appellant

-This Court in the case of Clock v. Donnelly, supra,
has said that the amendment of 1911 makes no
change which has any materiality in determining the
scope of this provision and that the first twelve sec-
tions of the Practice Act grouped together exhibit
but one general purpose and that is the regulation
audicontrol of attorneys and solicitors of our own
State and this Court in the case of Hendrickson v.
Fries, supra, said of the Practice Act:

m* “It is a mere regulation of the practice in

our own courts.”

The whole scope of the Act, after examining var-
lous sections, shows that it is merely to regulate the
practice of our courts, The Act presupposes that
there was a contract at common law. The cases de-
cided under the common law are to the effect that
it is impossible for an attorney to imply a contract
between himself and his client, as pointed out in the
case of Bentley v. Fidelity Deposit Company of
Maryland, supra:
“ But no such implied promises respecting the
payment of counsel fees arises in this State
merely from the request that a person shall act
as counsel or from the acceptance of services as
counsel. Inasmuch as the services of counsel
1'is assumed to be gratuitous, it follows that a
delegation of power to an agent, or to a lawyer
to engage counsel in this State, would carry

sn;with it no delegation of power to enter into a
mcontract to pay a specific sum for such ser-
vices.”

Therefore the amendment of 1911 must be limited
to the cases where the contract already exists and
can only apply to the matters of procedure or to:

“ Regulate practice of courts of law.”
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The jury was charged by the Court that au' ex-
press contract was not necessary and a contract was
implied from the relationship between the parties to
pay what is reasonable for the services rendered.

The Court in its opinion striking out the fourth
defense, S. of C.,j page 20, said: : bej

“ A reading of the ‘Practice Act and a study
of its history demonstrates that it has acquired
in common and legislative usage a meaning
much broader than merely to indicate the form,
manner and order in which proceedings in
courts of law are to progress.’9

It 1s submitted that the ancient and historic rules
of the common law relating to attorneys and clients
should not be set aside except in the proper way
and with a clear statement of intention to do so.
The legislature can easily effect that purpose with-
out amending the Practice Act and there is no rea-
son for giving attorneys and solicitors privileges
under the Practice Act which is not extended to liti-
gants under other enactments and that the judg-
ment should be reversed.

I believe the bar has always been proud of the law
that gave to the relationship of attorney and client
the high moral status which prevented suits on im-
plied contracts. There is such a divergence of opin-
ion as to the value of legal services that to do so
would result in some cases in imposition. Further-
more there cannot help but be the feeling ofnthe
general public that such matters are largely within
the control of the legal profession.

It is suggested that the Act if construed to give
a right of action where a contract has been made
even then limiting it to reasonable charges it retains
the high moral statué that has existed for centuries:

JOSEPH BECK TYLER,
Attorney and Counsellor for
Appellant.
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which the appeal arises is sufficiently set forth in
the-opening of appellant’s brief.

What was the legislative intent, as disclosed by
the act under scrutinyf

Plaintiff below, having brought his action for ser-
vices rendered as attorney and as counselor, with-
out an express contract, was met by the defense
that (a) the services were gratuitous, except as al-
ready paid for, and (b) were services as advocate,
as well as attorney, therefore inseparable, and
affording no basis for a recovery (State of Case,
p. 12).

A motion to strike these defenses (15) was argued
before Circuit Judge Donges, and a rule striking
the fourth defense (b, supra) was entered (21) for
the reasons stated in the memorandum filed by the
learned Circuit Judge (17). The appeal is from
this ruling. Nothing else is before the Court.

The chief theory of the defense, and the one here
asserted by appellant, is based on the contention
that the ancient distinction between advocacy and
other legal services still prevails in this State, not-
withstanding the Amendment of 1911 to Section 9 of
the Practice Act of 1903. The section as enacted in
1903, 1s as follows:

“No solicitor or attorney shall commence or
maintain any action for the recovery of any
fees, charges or disbursements, in equity or at
law, against his client or his legal representa-
tive, until he shall have delivered to such client
or his representative or left for him at his usual
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place of abode a copy of the taxed bill of such
fees, charges and disbursements.”” 3 Comp.
Stat. p. 4054.

and as amended by P. L. 1911, Ch. 199, p. 412:

*“Kvery solicitor, attorney and counselor may
commence and maintain an action for the recov-
ery of any reasonable fees, charges or disburse-
ments, in equity or at law, against his client
or his legal representative, provided he shall
have first delivered to such client or his legal
representative or left for him at his usual place
of abode, a copy of his bill of such fees, charges
and disbursements.” Cum. Sup. Comp. St. pp.
2793-4.

It is important to note at the outset that the for-
mer section had been a part of our statute law since
1799 (see Pat. L. p. 356, Sec. 11), the title of the
original act thus antedating the Constitution of
1844. The original title was, “ An Act Regulating
Practice in the Courts of Law.” This is substan-
tially the title of the present Act, and it may fairly
be said that the Act, with its various amendments,
has continued to regulate practice, in the broadest
sense of the word, from 1799 to the present day. At
the time of its passage, the Constitution of 1776
was in force. This Constitution did not contain the
provision embodied in paragraph 4, Section 7 of
Article IV of the present Constitution, which de-
clares that “ every law shall embrace but one object
and that shall be expressed in its title.”

When we remember that the common law in this
State at the time of the enactment of the Amend-
ment of 1911 denied the right of a counselor-at-law
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to recover for services in the nature of advocacy,
except in the case of an express agreement, we see
that the several changes made by the Amendment
of 1911 disclose a clear legislative intent to abolish
this rule of the common law and substitute in its
stead the statutory right, or freedom, to recover
the reasonable value of services rendered by coun-
selors, irrespective of any express agreement for
payment for such services. Attention is respect-
fully called to the following particulars wherein the
said intent appears:

1 Where formerly only solicitor and attorney
were mentioned, the counselor has now been added
by the amendment and given an equal status for all
the purposes of Section .

This addition brings up sharply the distinction
between the offices of solicitor and attorney on the
one hand and of counselor on the other, a distinc-
tion which has always prevailed in English history
and practice, and while obsolete in most of our
States, was still recognized in New Jersey until the
Amendment of 1911. The distinction is well under-
stood by this Court and need not be dwelt on here.
Unfortunately for the young practitioner, our re-
ported cases do not contain any very extensive or
illuminating discussion of the subject. Probably
the most explicit utterance is in Van Atta v. Mc-
Kinney, 16 Law, 235, where the Court said:

“ But the remuneration allowable in this
case, 1s not for learning, talent or ingenuity.
Our law does not suppose these necessary to
conduct the business of a Justice’s Court. And
remuneration may be recovered, only for ser-
vices, strictly analogous to the duties of an at-
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torney at law, in the higher courts. Such are
drawing accounts, or statements of demand;
attending the Court on the return of process,
adjourn day, or trial day, in lieu of the party
himself; collecting evidence, or whatever else
may be necessary to prepare the cause for trial,
and present it duly to the Court. But this does
not include speaking to a cause in Court, or
advocating (however learnedly, or eloquently)
the one side or the other. The distinction be-
tween the duties of an advocate and attorney
(though frequently, in our State, discharged by
the same person, and therefore often con-
founded by the community) is well known, in
law.”

The beginning and end of the professional labors
of a counselor of this State, as such, is the advo-
cacy of causes in the higher courts; his position
corresponding in all essentials to that of the barris-
ter of the English courts. The following cases may
be consulted:

Seeley v. Crane, 15 Law, 35;

Van Atta v. McKinney, 16 Law, 235;

Schamp v. Schenck, 40 Law, 195;

Hopper v. Ludlum, 41 Law, 182;

Zabriskie v. Woodruff, 48 Law, 610;

Voorhees v. Barr, 59 Law, 123;

Bentley v. Fidelity <&Deposit Co., 75 Law,
828.

It is clear by the light of these decisions that up
to 1911, a counselor of this State, to whom the client
had not expressly agreed to pay a fee, could not
enlist the Court’s aid in the collection of such fee.
On the other hand, there was no absolute barrier
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/jgainst a suit by solicitor or attorney for the col-
lection of a reasonable fee where no contract there-
for existed; and if the fee were taxed by the Court
and a copy thereof served on the client a suit could
be maintained.

Van Atta v. McKinney, supra;

Schamp v. Schenck, supra;

Strong v. Mundy, 52 Equity, 833;

Voorhees v. Barr, supra;

Bentley v.Fidelity & Deposit Co., supra;

McCrea V. Stierman, 76 Law, 394.

The exclusion of the counselor from the provi-
sions of Section 9 of the Practice Act of 1903 was
accordingly wholly consistent with the notion of the
common law then prevailing, that in the absence of
a contract he had no right of action. The addition
of the word “counselor” in the amendatory Act,
therefore, could have meant nothing less than a de-
liberate legislative purpose to extend to members
of that class of practitioners rights of action which
under the common law had formerly been enjoyed
only by attorneys and solicitors, or, negatively
stated, to remove a prohibition which had long at-
tached to the office or status of a counselor.

(2) From a negative form of enactment, Section
9 was changed to the affirmative. Where formerly
it simply forbade any action for fees until delivery
of a copy of the bill to the client, now it provides
that “ every solicitor, attorney and counselor may
have and maintain an action for the recovery of
any reasonable fees, charges or disbursements * * *
provided he shall have first delivered, etc., a copy
of his bill.” It is obvious that earlier legislation
did not in itself create a right in the attorney (or
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solicitor) to recover for services rendered; it
merely referred him to the common and statute law
of the State for determination of his primary
rights; and its sole purpose was to couple such right
of recovery as existed, with the obligation of first
securing a taxed bill and delivering it to the client.
The amendatory Act on the other hand expressly
declares a right, as if none before existed, and the
words “ may have and maintain” are clearly suffi-
cient to override any former rule of law which might
have denied such a right of action as the new Act
proclaimed.

That the common law, prior to 1911, did forbid
suit by a counselor (in the absence of a contract)
we know, and therefore, when we examine the words
“every * * * counselor may have and maintain an
action for the recovery of any reasonable fees, etc.,”
we are bound to recognize that the Legislature was
deliberately making new law by providing a new
remedy—not by indirection or by reference to ex-
isting law, but by force of the statute itself.

(3) The new Act added the word “reasonable”
before “fees,” and substituted “a copy of his bill
of such fees, etc.,” for “a copy of the taxed bill of
such fees, etc.” We note the two changes together,
as they are closely related.

The use of the word “ reasonable” seems pri-
marily designed to assure to all members of the
legal profession a fee commensurate with the ser-
vices rendered, irrespective of whether or not the
client had expressly agreed to pay such a fee. If
only reasonable fees which the client had expressly
agreed to pay were intended, the Act would neces-
sarily have contained limiting words to such effect.

»

The adjective “ any” makes the purpose even
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clearer. The provision for recovery of “any rea-
sonable fees’’ certainly cannot be read as ‘‘any rea-
sonable fees expressly agreed to by the clien tThe
Act, therefore, clearly implies an obligation by the
client in all cases to pay the lawyer for the services
which he renders to the client upon request.

The omission of the adjective “ taxed’’ before
“fees” had an equally definite purpose behind it.
Under the old Section 9, no attorney or solicitor in
the absence of contract with his client, could main-
tain a suit for fees unless he had first had such
fees taxed by the Court as between attorney and
client. This should not be confused with the sim-
ilar taxation of costs between party and party,
known as costs de incremento, in which allowances
are made for the services of counsel to be recovered
by the successful against the unsuccessful party.
The distinction is pointed out in Strong v. Mundy
and McCrea v. SHerman, supra, and also by Chan-
cellor Walker in Hoboken Trust Company v. Nor-
ton, 90 Equity, 314, 318.

There are no reported cases, so far as we have
been able to discover, in which attorney’s or solic-
itor’s fees have been so taxed, and no approved
method apparently exists for securing such taxa-
tion. See Truitt v. Darnell, 65 Equity, 221, 229;
Hoboken Trust Co. v. Norton, supra, and Brown
v. Harricott, 81 Law, 44, 45.

The common law right of the attorney or solic-
itor in New Jersey to recover fees on an implied
contract for remuneration was, therefore, largely
theoretical, except in the case where moneys of the
client passed through his hands, enabling him to
deduct therefrom whatever was necessary to pay
him a reasonable fee—a right which the counselor
did not have in the absence of express contract with
his client.
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This unsatisfactory state of the law had undoubt-
edly been brought home to the Legislature by the
decision in 1910, by this Court of McCrea v. Stier-
man, supr.a, as well as the decision by the same
Court in that year of Bentley v. Fidelity & Deposit
Co., 75 Law, 828. It was natural that the Legisla-
ture should act to remedy a very unsatisfactory
situation in the law, which it did by providing a
right of action to recover fees by suit against the
client, predicated not upon a taxation of such fees
by the Court and delivery of the taxed bill to the
client, but merely upon a delivery of the attorney’s
bill for his fees. Charges so made, of course, had
to be reasonable, and their reasonableness was sub-
ject to test in the suit brought for their recovery.

It may be added that while the Act of 1911 gave
a new remedy to the solicitor or attorney, as well
as to the counselor, it did not repeal the old method
of proceeding by taxation of the fee by the Court.
This, at least, would appear from Chancellor
Walker’s decision in Hoboken Trust Company v.
Norton, supra.

Summarizing this somewhat detailed discussion
of the amendment, it is submitted that the Legis-
lature intended by it to achieve two main objects;
first, to give to counselors the same protection in
the collection of their fees as was given to attor-
neys and solicitors; secondly, to enable all classes
of practitioners to proceed by suit for recovery of
their fees without the necessity of first securing a.
taxation of their fees by the Court.

There has been no judicial interpretation of the
Amendment of 1911. In Perkins v. McBride, 83
Equity, 653, the Court of Errors held that an at-
torney’s suit to recover his taxed bill of fees and
costs required, as part of his prima facie case, proof
of the service of such bill on the client. Appar-
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ently the attorney in that case had either brought
his suit prior to the enactment of the amendment
of 1911, or in ignorance of its provisions. No dis-
tinction is made in the Court’s opinion between the
delivery to the client of a taxed bill of costs, and
the attorney’s bill for services, and no such distinc-
tion was necessary, as apparently no bill of any
kind had been served on the client. The decision,
therefore, is not helpful in the construction of the
amendment.

While we have, therefore, to deal with questions
of statutory construction that have not heretofore
been passed on by the higher courts of this State,
we feel that when the underlying state of the law
at the time of the passage of the amendment is con-
sidered, there can be no question of what the Legis-
lature intended to accomplish by its act. Primarily
its purpose was to relieve the higher class of law-
yers in this State from the unfair burden of an
archaic rule which denied them compensation for
services rendered, when at the same time the law
permitted recovery for their services by the lower
class of attorneys and solicitors. The presumption
that counselors’ services were gratuitous had its
origin in the aristocratic notions of the wealthy
class of English barristers, and the importation of
this doctrine into our own country is opposed to its
democratic tendencies and has, in fact, been dis-
carded in practically every State in this country.
.We cannot doubt that the Legislature of our own
State, realizing this condition, determined to do
simple justice to the counselor by revoking the old
prohibition, and by providing at the same time a
more practicable remedy for recovery of fees by
attorneys and solicitors, as well as by counselors.
The Legislature recognized that whatever reason
may have existed in an earlier state of American so-
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ciety for the old distinction between barristers and
solicitors, as known in England, no reason for it ex-
ists in onr day. Cessante ratione legis, cessat ipsa
lex. So said, in effect, the Legislature.

II.

Is Section . of the Practice Act of ..., as
amended hy P. L. 1911, Ch. 199, void?

Did the Legislature do a vain thing? Such is ap-
pellant’s contention. His whole case hinges upon
the construction of the title of the Practice Act.
The plaintiff below thought the title broad enough
to cover the amendment, and that it expressed suf-
ficiently the object of the amendment. So thought
the trial Court, as Commissioner of the Supreme
Court, after argument by counsel and independent
research. See opinion of Donges, J. (17-21).

To determine what is meant in this Act by the
word practice; whether it relates merely to pro-
cedural matters, or embraces matters of substantive
law as well, this Court will look beyond the contents
of the Act itself to scrutinize the pronouncements
upon its meaning heretofore made in reported de-
cisions. Judge Donges was evidently impressed by
his reading of Clock v. Donnelly, 94 Law, 124, with
the view that substantive rights had been created
from time to time by the several enactments em-
braced in the present statute, and that these had
never been successfully challenged on the ground of
unconstitutionality. To his mind the reasoning of
Mr. Justice Swayze in this court (in re Hahn, 85
Equity, 510) settled the question. On page 518 of
the cited report the learned Justice said, “ * * * it
must be remembered that our constitutional pro-
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vision as to the title of an Act is not found in the
Constitution of 1776, and the Act of 1799 was there-
fore not objectionable on that score.” He was dis-
cussing the Practice Act, which despite its amend-
ments, or with its amendments, is the Practice Act
today as fully as it was in 1799. The doctrine of
“ immemorial usage,” as applied to the substantive
elements of the Act as well as to its procedural ele-
ments, likewise convinced the Court below that the
right of suit for recovery of his reasonable fees,
allowed to every counselor by the Amendment of
1911, was a matter of practice properly expressed
in the title of the original Act, and properly em-
braced within the single object of the Act, to wit:
to regulate the practice. Either or both of these
reasons ought readily to convince this Court of the
propriety of the lower Court’s ruling.

The cases cited by the lower Court at the end of
its opinion (20), refer to a long line of decisions,
many by this Court, settling the interpretation of
the words of the Constitution relied on by appellant.
Said Chancellor Magie, in the celebrated case of
State v. Twining, 73 Law, 683, “ While the title need
not include nor express the means by which the leg-
islation proposed is to effect that object, it must
plainly express that object.” Mr. Justice Minturn,
speaking for this Court in Gillard v. Manufacturers’
Ins. Co., 93 Law, 215, quoted the late Mr. Justice
Garrison, who spoke for this Court in Moore v. Bur-
dett, 62 Law, 163, as saying in reference to the title
of a legislative Act, under our constitutional man-
date, that it is to serve the practical purpose of “ a
label, not an index,” and that the product of the
Act “ may be as diverse as the object requires.”

The object of the constitutional mandate is stated
in the cited paragraph thereof to be “ To avoid im-
proper influences which may result from intermix-
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ing in one and the same Act such things as have no
proper relation to each other.” Can it reasonably
be said that the removal of an old prohibition
against the assertion by a counselor-at-law of a
right of action for the value of services rendered,
and thereby putting him on the same footing before
Courts with all other litigants seeking recovery for
valuable services duly rendered, is a matter having
no proper relation to the practice, and the regula-
tion of practice, in courts of lawf The advocate,
by immemorial usage, was, until the 1911 Amend-
ment, regarded by our Courts as prohibited from
asserting a right, which, but for such usage, would
not have been denied him. The existence of that
prohibition was implicitly recognized in Section 9
of the Practice Act up to the going into effect of the
Amendment of 1911. The implication, supported
until then by judicial decisions on matters of prac-
tice, was removed by the amendment. If the status
of a counselor up to that time was dealt with (even
impliedly) under the Practice Act, without success-
ful challenge, for many years, then the Legislature
with perfect propriety might continue to deal in
that Act with that subject by declaring a change in
that status. That the change, through the means of
a removal of the ancient prohibition, results in rec-
ognition of a substantive right, does not now make
into something else that which has always been re-
garded matter germane to practice and the regula-
tion thereof.

Assuming still, while not admitting, that the con-
stitutional mandate of 1844 applies to the present
Practice Act, it remains to remark that if the newly
recognized right of a counselor to sue for his fee be
not considered as strictly a matter of practice in
the narrow sense of the word contended for by ap-
pellant, yet that sense of the word has never, it is



14 Brief for Plaintiff-Appellee

believed, been given judicial recognition in any case
involving this Act. On the contrary, all the attempts
to persuade our Courts to accept the narrow con-
struction, so far as I have followed them, have
failed. Further citations and illustrations may be
superfluous, but because of the lively interest of the
profession in the subject, a further brief discussion
of decided cases follows :

The requirement that “ every law shall embrace
but one object and that shall be expressed in its
title,” does not prohibit the inclusion in a single
Act of any number of provisions so long as they
have “ one general object fairly indicated by its
title.”

“ It 1s not intended to prohibit the uniting in
one bill of any number of provisions having one
general object fairly indicated by its title. The
unity of the object must be sought in the end
which the legislative Act purposes to accom-
plish, and not in the details provided to reach
that end. The degree of particularity which
must be used in the title of an Act rests in legis-
lative discretion, and is not defined by the Con-
stitution. There are many cases where the
object might with great propriety be more spe-
cifically stated, yet the generality of the title
will not be fatal to the Act, if by fair intendment
it can be connected with it.” Walter v. Union,
33 Law, 350, 353-4.

“ The Constitution does not prohibit the union
in one Act of several subjects, using that term
in a limited sense; the interdict is against the
union in one Act of such things as have no
proper relation to each other. In giving effect
to this constitutional provision, the Courts give
paramount consideration to the general object
of the Act—the general purpose of the legisla-
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tive scheme. The general object of the Act be-
ing ascertained, the power of the Legislature
1s vindicated to include in it provisions of a
multiform character, designed to carry into
execution the legislative purpose, which are not
inconsistent with or foreign to the general ob-
ject of the Act. The decisions to this effect in
our own Courts are numerous.’7 FEaston, etc.,
R. R. Co. v. Central R. R. Co., 52 Law, 267,
271-2.

Illustrations of this rule are abundant in our
statute law. The Municipalities Act of 1917, consti-
tuting as it does a comprehensive code covering a
multitudinous subject-matter, is entitled simply
“ An Act Concerning Municipalities.”

Another rule affecting the application of the con-
stitutional mandate is laid down by the Court of
Errors in State v. Twining, supra. It was asserted
in that case that the title, “ An Act Concerning Trust
Companies,” could not be held to affect safe deposit
companies. The Court, however, pointed out that
while the term “ Safe Deposit Company” had been
first used in legislation on the general subject, it had
long ceased to be the characteristic designation for
that class of banking corporation known as safe de-
posit and trust companies, and the words “ Trust
Company” had come in common parlance to be
understood to include the functions of the old safe
deposit company.

“ The examination of these legislative Acts
clearly indicates that while the safe deposit
feature of these corporations may perhaps have
originally been the predominant one, by grad-
ual additions to the powers conferred by the
original Act the trust feature of the corpora-
tions had enormously increased.
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It is a matter of common knowledge that,
after these companies had been clothed with ex-
tensive trust powers by the legislation above
shown, they were commonly known and desig-
nated as trust companies, and the Legislature,
in applying to them the name ‘trust companies,’
adopted the popular designation.” State v.
Twining, 33 Law, 684, 688-9.

This point in itself disposes of the defendant’s
argument on this head, since the word “ practice”
as used in the title to our Practice Act has, by un-
broken usage and understanding, come to designate
the practice of law in its broadest acceptation.

The precise point was passed on by the Court of
Errors in the opinion written for it by Mr. Justice
Swayze in the Hahn case, already quoted from. The
Court there was dealing with the question of the
asserted power of the Court of Chancery to disbar
an attorney and counselor from practicing as such
because of misconduct in his office as solicitor in
Chancery. It had been pointed out that the title of
the Act did not refer to Courts of Equity, and, in-
deed, by its terms, was limited to practice in ‘‘ Courts
of Law.”” The Court said:

“ Although the title of the Practice Act points
only to the Courts of Law, it must be remem-
bered that our constitutional provision as to
the title of an act is not found in the Constitu-
tion of 1776, and the Act of 1799 was therefore
not objectionable on that score. In 1844, when
our present Constitution was adopted, the
power of the Supreme Court under the Act of
1799 was settled beyond the power of legisla-
tive interference; and the Legislature in the re-
visions of 1846, 1877 and 1903 merely followed
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the ancient lines.” In re Hahn, 85 Equity, 510,
p. 518.

In a system of jurisprudence such as ours, where
law and equity are divided by fairly clear boun-
daries, and where the Courts of Law and of Equity
are wholly independent of each other, the view of
the Court of Errors in the Hahn case is, indeed, sig-
nificant. If “ Courts of Law” within the popular
understanding of the Practice Act embraced Courts
of Equity, there should be no difficulty in recognizing
that “ practice” embraces not only that body of pro-
cedural rules by which causes are prosecuted, but
the practice of a lawyer in all its aspects.

How, indeed, can we avoid the conclusion that by
the word * practice” the Legislature of 1799, in
passing Judge Paterson’s original act, intended to
give the word its broadest possible scope! The
original Act will be found reproduced in the revised
laws of 1821, at page 413. It will be noted in the
first place that the article “ The” appears before
“ Courts of Law” (although such article has been
omitted in subsequent revisions), an insertion which
certainly tended to limit rather than amplify the
meaning of the phrase it modified. At the very be-
ginning of the Act, however, it is clear that the
Legislature did not mean strictly to limit the appli-
cation to Courts of Law, but intended to include in
it the Courts of Equity as well. Also it is clear from
the beginning that the word “ practice” was used
throughout in its broadest significance. Thus Sec-
tion 3 (Section 5 in the Act of 1903) deals with
“malpractice” of “any counselor, solicitor or at-
torney at law.” Section 6 (incorporated in our
present Section 5) provides a right of action to a
client whose cause has been mismanaged by his
solicitor or attorney. Section 9 (now in Section 8
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of our present Act) forbids the collection or reten-
tion of fees greater than those “ allowed by law”
and provides a penal action in such case. Section 10
is a Statute of Limitations for the collection of such
penalty. Section 11 is the present Section 9 of our
Practice Act. Section 100, to select an entirely dif-
ferent enactment, grants authority to the Courts of
Common Pleas to lay out the bounds and rules of
prisons in the several counties—manifestly a func-
tion which can only be brought within the scope of
the word “ practice” by giving that word the broad-
est possible significance. Here we see “ practice,”
as the word was used in Judge Paterson’s Practice
Act, obviously intended to be given a meaning suffi-
ciently broad to cover not only the conduct of mem-
bers of the bar in their professional characters, but
to extend as well to the administrative functions of
Courts!

Thus, although appellant argues that a substan-
tive right of action cannot be granted in an Act
whose purpose, declared in its title, is “ to regulate
the practice of law,” we see that he overlooks the
fact that in the original Act of Judge P'aterson’s,
as in our present Practice Act, such substantive
rights are created in many instances. There is first
the right of action given to clients for the malprac-
tice of their counselors or attorneys, as well as for
the negligence of such counsel, above referred to.
There i1s the penal action against an attorney who
fails to file a taxed bill of costs (Section 7 of the
Act of 1799), and the penal action against the solici-
tor or attorney who shall fail to draw a bill of par-
ticulars of costs or deliver a receipt therefor (Sec-
tion 8 of the old Act and of the new), or who takes
any greater fee than allowed him by law. In the
present Act there is, in addition, in Section 19 the
provision for assignment of choses in action ex con-
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tractu, a right which, under the common law, was
cognizable only in equity. There is the right of ac-
tion given a married woman living separate from
her husband for the recovery of damages for any
injury done her person or reputation (Section 23,
Act of 1903). There is the right given to any third
person for whose benefit a contract is made, to sue
direct, found in Section 28. Other sections might be
pointed to, and other general Acts, also, such as our
Railroad and Corporation Acts, wherein many new
substantive rights are created.

Before closing the subject on this head, we may
further note, that the provision for women practic-
ing (Section 12, Practice Act of 1903) certainly lies
outside the meaning of practice as confined to a set
of rules for prosecuting causes. Indeed, the whole
subject of admission to the Bar, which is by license
from the Governor, and not by the Courts, clearly
lies outside the strict meaning of the “ practice in
courts of law,” although it is referred to more than
once in both the old and the present Practice Acts.

The emphasis upon creation of a new substantive
right is misplaced. Logically, if the Legislature
could not, under defendant’s theory, create a sub-
stantive right, neither could it create a remedial
right. Yet, admittedly, in our present Section 9, be-
fore amended by the Act of 1911, a remedial right
was recognized in attorney or solicitor, and such
remedial right was limited by imposing upon it cer-
tain conditions precedent. If the Legislature could
lawfully do this, it could lawfully provide a new
substantive right, provided only that that right con-
cerned the practice of law.

In fine, it is clear that the appellant’s contention
proves too much. If the word “ practice” is to be
limited as appellant would limit it, many of the most
familiar sections of our Practice Act would lie out-
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side the scope of the title and, by virtue of the con-
stitutional provision, be wholly void. Our Practice
Act has been too long followed, and has been too
many times the subject of minute and careful study
by the Courts of record of this State, to be sub-
jected to any such bewildering result. The very
section which is now drawn into controversy has
time and again been brought before this Court, and
In no instance has it ever been suggested by this
Court that the title of the Act was not broad enough
to permit the Legislature to deal with the subject
of recovery of a lawyer’s fees. As we have seen,
the Court of Errors in In re Hahn clearly indicated
that in its opinion the regulation of this subject
could properly continue to be recognized under the
old title given by Judge Paterson.

It may further be observed, though it hardly
needs argument, that advocacy, the very function of
counselors for the exercise of which plaintiff is here
seeking compensation, is “ practice,” carried on
within the four walls of the courtroom, and with-
out which function there would be little for the rules
of practice, as commonly understood, to operate on
in the physical presence of the Court.

I1I.

While the foregoing discussion is intended as a
substantial answer to appellant’s one serious con-
tention, it may be proper to add by way of specific
answer to his reasons, stated as grounds (24), for
appeal, that

1. An implied contract to pay plaintiff was
brought home to defendant by the proof, and the
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right of action thereupon is plainly given by Section
9 of the Practice Act as amended.

2. Services for advocacy were proved separately
from services rendered by plaintiff as attorney and
solicitor, but under the amendment either may be
recovered without an express contract. Assuming
such several services to have been commingled, how-
ever, appellant’s contention is without supporting
authority, even under the section of the Act in ques-
tion before it was amended. The case of Bently v.
Fidelity & Deposit Company, 75 Law, 828, has ap-
parently been read by appellant as authority that
there can be no recovery for either class of service
where the two are mingled. But that case does not
so hold. The Court there gave separate and distinct
reasons for disallowing the recovery of attorney’s
services and for those of advocacy, in the first case
because no bill of costs had been served, and in the
second, because no express authority from the client
had been proven. Thus the Court indicated that the
two kinds of services were separate and distinct and
the decision was, therefore, rather authority for the
proposition that recovery of an attorney’s services
may be had where recovery of the services of a
counsel is denied, than authority for appellant’s
contention.

3. Appellant’s third ground is not supported by
any of his cited cases. The only one that seems to
favor him, so far as he quotes it, is Katz v. El-
dredge, 96 Law, 382; 97 Law, 123; 98 Law, 125. This
is the decision overthrowing the VanNess Act in
1921. The title to that Act was held wanting in the
familiar constitutional requirement, in that it failed
to “ express a single object embraced in the Act it-
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self, but that the Act embraces more than one ob-
ject’”” (97 Law, at p. 134). Immediately following
the portion of Chancellor Walker’s opinion quoted
in appellant’s brief, however, is a paragraph in ref-
erence to the decision of this Court in State v. Twin-
ing, 73 Law, 683, already discussed in this brief, and
the Chancellor therein says, “ In passing it may be
well to remark that counsel * * * is doubtless cor-
rect in his assertion that a prohibition Act properly
entitled might constitutionally provide penalties for
its violation.”

The Act then sub judice had but just been promul-
gated. Its title was plainly insufficient. But this is
not authority for upsetting the title to an Act in
force in this State since 1799, and held again and
again in this Court to be a proper “label, not an
index,” of what it contains. Yet appellant’s attack
upon the amended section is in effect an attack upon
the title, since, as shown earlier in this brief, his
objection being to the alleged creation of a substan-
tive right, that objection goes as fully against every
other such right recognized or created in other sec-
tions of the Act—of which there are many. But this
Court has found these other sections unobjection-
able, and each reason, pointed to in support of its
findings in decided cases, must be recognized, to
the extent of its manifest application, as supporting
the amendment upon which appellee here relies. If
the setting of county prison bounds by the Common
Pleas Judge is a matter judicially recognized as
“ practice,” and regulated by the Act under review,
surely the removal of the ban against the mainte-
nance of actions by counselors for earned fees can
be so recognized, and with much less effort of the
reasoning faculty.

It is therefore respectfully urged that appellant’s
fourth affirmative defense in the Court below was
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properly stricken, and that the trial Court did not
err in refusing to direct judgment for defendant.

RALPH W. WESCOTT,
Attorney for and of Counsel
with Plaintiff-Appellee.












