1-03 )

ERIC P. BROTHERS AND WILLS,
O’NEILL & MELLK, -

PETITIONERS,

V. ' COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE DECISION
BOROUGH OF BOUND BROOK, :

SOMERSET COUNTY,

RESPONDENT.

SYNOPSIS

Petitioner, an English, journalism and drama teacher, and his law firm sought payment from
respondent Board for legal fees incurred by the teacher defending himself against a criminal
harassment charge brought by a student. The Board contended the acts underlying the criminal
charge did not arise out of and in the course of the performance of teaching duties.

The ALJ found . that -petitioner’s behavior was not professionally appsopriate. The ALJ
concluded- that the criminal charges specified in the complaint did not arise out of and in the
course of the performance of petitioner’s duties as a teacher. The ALJ concluded that petitioner
was not entitled to reimbursement from respondent Board for the course -of defending against the
criminal proceedmgs subsequent to the complaint. -

The Commissioncr noted that petitioner had not satisfied the requisite legal ‘standard which
would entitle him to indemnification of his legal fees and expenses pursuant to N.J.S.A. 18A:16-
6.1. The Commissioner adopted the findings and determination in the-Initial Decision as his
own. :

This synopsis is not part of the Commissioner’s decision. It has been prepared for the convemence of the
reader. It has been neither reviewed nor approved by the Commissioner. - ' :

January 3, 2003
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~ State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 8515-01
AGENCY REF. NO. 446-10/01

ERIC P. BROTHERS and WILLS,
O’NEILL & MELLK,
Petitioners,
V.
BOARD OF EDUCATION OF THE
BOROUGH OF BOUND BROOK,

SOMERSET COUNTY, o
Respbndent.
’ G. Robert Wills, Esq., for petitioner (Wills, O’Neill & Mellk, attorneys)
~ John E. Collins, Esq., for respondent (Parker, McCay & Criscublo, attorneys)
~  Record Closed: October 1, 2002 Decided: November 15, 2002
~ BEFORE ANTHONY T. BRUNO, ALJ:
STATEMENT OF THE CASE AND PROCEDURAL HISTORY
Petitioners seek payment from respondent (“Board”) for legal fees incurred by a teacher
defending himself against a criminal harassment brought by a student. The Board rejected

New Jersey is an Equal Opportunity Employer
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payment alleging that the acts underlying the criminal charge did not arise out of and in the

course of the performance of teaching duties. -

On November 20, 2001, this matter was transmitted to the Office of Administrative Law
as a contested cause pursuant to N.J.S.A. 52:14B to —15 and N.J.S.A. 52:14F-1 to -13.
Prehearing conferences were scheduled for May 17 and May 24, but adjourned because of
scheduling conflicts. The prehearing was conducted on June 3 and a Prehearing Order entered on
June 5. The Prehearing Order provided a briefing schedule in anticipation of cross-motions for

summary decision. Oral argument relative to the motions was heard on October 1, 2002.
The hearing record closed October 1, 2002.

FACTUAL CONSIDERATIONS

The parties are in virtual agreement that the material facts in this mattef afé: o
Eric Brothers (“Brothers”) was an English, journalism and drama teacher at Bound Brook
High School during the 1999-2000 school year. In addition to teaching structured classes

Brothers also was the Director of the school’s Drama Club.

CB. was a sophbmore at Bound Brook High School during the 1999-2000 school year.
C.B. was a member of the Drama Club that year, participating in the Club’s first semester
production of the play “Every Man.” C.B. was to also play a role in the Club’s second semester

play, “Carousel.”

In early February 2000, Brothers informed members of the Drama Club that )he would be
leaving Bound Brook High School in March for a job in another school district. On February 14,
2000, Brothers and C.B. exchanged e-mail addresses and began e-mail | correspondence on

February 16. E-mail continued on a regular basis through the weekend of February 26 and 27.

Brothers sent C.B. the following e-mail on February 26 at 10:51 p.m.:
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The next school day was Monday, February 28. Brothers met C.B. at noon in the hall of
the school near Brother’s classroom and C.B.’s locker. Brothers asked C.B. into his classroom.
No one else was in the room. Brothers told C.B. that he was developing strong feelings for her
and Brothers believed she had feelings for Brothers. C.B. replied that she did net, that her

feelings for Brothers were not on that level, and they were only friends. As C.B. was leaving the

Hey pretty girl! Wouldn’t it be nice if I could pop out of your
computer screen right now? How would you explain that to your
mother? I bet you have cute PJs. I guess I should stop right there,
right? Why do I get nervous when I see your name on my e-mail
list? Why do I get nervous when I don’t see your name on my e-
mail list? Do you know what I saying” (I know I don’t)

 room Brothers apologized.

After that school day and after play practice Brothers again apologized to C.B. and asked

C.B. to keep the matter between them.

The next day C.B. and her mother went to the Bound Brook Police Department to report

the incidents. Based upon the information provided by C.B. a complaint was prepared by the

police charging Brothers with harassment, in violation of N.J.A.C. 2C:33-4(a).

A trial held in Bound Brook Municipal Court on November 16 and 20, 2000. At the

conclusion of the trial the municipal court judge found Brothers “guilty to the harassment

charge.”

reversed.

The text of the complaint is:

within the jurisdiction of this Court, with purpose to harass
another, make or cause to be made a communication of
communications in a manner likely to cause annoyance or alarm by
sending electronics mail to victim C.B. over a two week period
suggestive of a teacher-student physical relationship between them
and by having two conversations in school on 2/28/200 with the
victim wherein he expressed his personal feelings for the victim
and that he wanted their conversation kept secret from other people
which caused the victim to feel scared, hurt and distrustful of him
in violation of N.J.S.4. 2C-33-4a.

On appeal to the Superior Court, Law Division, the conviction of Brothers was

¥

!

>
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Petitioner, Wills, O’Neill & Mellk submitted-its bill for legal services rendered to
Brothers in defending Brothers against the criminal complaint. The invoice details 94.70 hours
of professional services at $175 per hour (316,572.50) and disbursements of $1,237 for a total
legal fee and disbursements of $17,809.50.

ANALYSIS AND CONCLUSION

Although Wills, O’Neill & Mellk directed its bill to the Bound Brook Board of Education
the statute addresses reimbursement to any person holding an office, position or employment for
the cost of defending against criminal action “instituted against any such person for any such act
or omission [arising out of and in the course of the performance of the duties of such office,
position, employment]” when the criminal action is “dismissed or result in a final disposition in
favor of such person . . .”. N.J.S5.A4.18A:16-6.1. The cost of defending the criminal action

includes reasonable counsel fees and expenses of the original trial and all appeals.

The issue in this matter is, “Did the charged acts of harassment against Brothers arise out

of and in the course of the performance of his duties as teacher in Bound Brook High School?”

Counsel for the respective parties suggest that this matter is controlled by the decisions in
Bower v. Board of Education of the City of East Orange, 149 N.J. 416 (1997) and Board of
FEducation of Florham Park v. Utica Mutual Insurance Company, et al. 172 N.J. 300 (2002).
The Court in the Board of Education of Florham Park case, Id. at p. 309, mention the two-part
standard for determining whether board of education employees are entitled to indemnification of
counsel fees as explained in Bower. The Court did not address the question of whether the
charged acts arose out of and in the course of the performance of the duties of the position. The
majority opinion addressed the final disposition of charges in favor of the Board’s employee as
the trigger of the board’s liability and the liability of the 2 insurance companies insuring the

board.

In Bower v. Board of Education of the City East Orange, supra, the question of whether

the charged act on omission or which the criminal charges were based “arose out of and in the



favor of the employee and 2) any act or omission upon .which the criminal charge is based must ’
arise out of and during the course of the employee’s performance of the duties and
responsibilities of his position.

Here, there is no dispute that the first prong of the requisite test was satisfied by
the Superior Court’s reversal of pc;,titioner’s Municipal Court conviction. Thus, the remaining
issue is whether the underlying criminal charges arose within the legitimate scope of petitioner’s
teaching duties. A reasoned reading of the record here, including the transcript of the Municipal
Court hearing,! which provides evidence with respect to the specific conduct of petitioner which
formed the basis of the criminal charges brought against him,”> compels the Commissioner to
conclude that it cannot credibly be argued that such actions of petitioner arose out of the
performance of the duties and responsibilities of his employment as a high school English,
journalism and drama teacher. See Scirrotto v. Warren Hills Board of Education, 272 N.J.
Super. 391 (App. Div. 1994). Consequently, petitioner has not satisfied the requisite legal
standard which would serve to entitle him to indemnification of his legal fees and expenses
pursuant to N.J.S.A. 18A:16-6.1.

Accordingly, the Initial Decision of the OAL is adopted for the reasons stated

therein and the instant Petition of Appeal is dismissed.

Ay

COMMISSIONER OF EDUCATION

IT IS SO ORDERED.?

Date of Decision: __1]03]03

Date of Mailing: __1]02]03

! Hearing was conducted on November 16, 2000 and November 20, 2000 in Bound Brook Municipal Court,
Somerset County.

2 Contrast Bower, supra. o
? This decision, as the Commissioner’s final determination, may be appealed to the State Board of Education

pursuant to N.J.S.A. 18A:6-27 et seq. and N.J.A.C. 6A:4-1.1 et seq. Commissioner decisions are deemed filed three

days after the date of mailing to the parties.
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Z.K., on behalf of minor child, E.K.,
PETITIONER,

V.

BOARD OF EDUCATION OF THE

TOWNSHIP OF WEST ORANGE,

ESSEX COUNTY,

RESPONDENT.

January 3, 2003

COMMISSIONER OF EDUCATION

DECISION



OAL DKT. NO. EDU 9273-01 -
AGENCY DKT. NO. 338-8/01

Z.X., on behalf of minor child, E.K:,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF WEST ORANGE,
ESSEX COUNTY,

RESPONDENT.

The record of this matter, including the advisement of failure to appear
transmitted to the Commissioner by the Office of Administrative Law (OAL) pursuant to
N.J.A.C. 1:1-14.4 and a copy of a notification sent to petitioner by OAL on November 23, 2002,
providing 13 days to submit an explanation for such nonappearance, have been reviewed. There
being no explanation filed by petitioner, this matter is no longer deemed to be a contested matter

before the Commissioner and is hereby dismissed with prejudice.

W

COMMIZSIONER OF EDUCATION

IT IS SO ORDERED. ”

Date of Decision: 1/03/03

Date of Mailing: _1[03]03

" This decision, as the Commissioner’s final determination in the instant matter, may be appealed to the State Board
of Education pursuant to N.J.S.A. 18A:6-27 et seq. and NJ.A.C. 6A:4-1.1 et seq., within 30 days of its filing.
Commissioner decisions are deemed filed three days after the date of mailing to the parties.

O
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A.R,, on behalf of minor child, R.L.Q.,
PETITIONER,

V.

BOARD OF EDUCATION OF THE CITY OF :

CLIFTON, PASSAIC COUNTY,

RESPONDENT.

January 3, 2003

COMMISSIONER OF EDUCATION

DECISION
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OAL DKT. NO. EDU 1466-02 -
AGENCY DKT. NO. 481-11/01

A.R., on behalf of minor child, R.L.Q.,
PETITIONER,

V. " : COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE CITY OF : DECISION
CLIFTON, PASSAIC COUNTY,

RESPONDENT.

The record of this matter, including the advisement of failure to appear
transmitted to the Commissioner by the Office of Administrative Law (OAL) pursuant to
N.J.A.C. 1:1-14.4 and a copy of a notification sent to petitioner by OAL on August 20, 2002, o
providing 13 days to submit an explanation for such nonappearance, have been reviewed. There
being no explanation filed by petitioner, this matter is no longer deemed to be a contested matter
before the Commissioner and is hereby dismissed with prejudice.

IT IS SO ORDERED. ”

COMMIISSIONER OF EDUCATION

Date of Decision:  1]03]03

Date of Mailing: ___1{03{03

* This decision, as the Commissioner’s final determination in the instant matter, may be appealed to the State Board o
of Education pursuant to N.J.S.A. 18A:6-27 et seq. and N.JA.C. 6A:4-1.1 et seq., within 30 days of its filing. D
Commissioner decisions are deemed filed three days after the date of mailing to the parties.
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C.E.E., on behalf of minor child,
T.JE.,

PETITIONER,
V.

BOARD OF EDUCATION OF THE
CITY OF RAHWAY, UNION COUNTY,

RESPONDENT.

COMMISSIONER OF EDUCATION

DECISION

January 3, 2003
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AGENCY DKT. NO. 343-9/01 .

C.E.E., on behalf of minor child,

T.J.E,

PETITIONER,
V. | : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE | DECISION

CITY OF RAHWAY, UNION COUNTY,

RESPONDENT.

The record of this matter and advisement of failure to appear transmitted to the
Commissioner by the Office of Administrative Law (OAL) pursuant to N.J.A.C. 1:1-14.4, along
with copies of notifications sent to the parties by OAL on October 16, 2002, providing petitioner el
13 days to submit an explanation for such nonappearance, have been reviewed. There being no
explanation filed by the parties, this matter is no longer deemed to be a contested matter before

the Commissioner and is hereby dismissed with prejudice.”

IT IS SO ORDERED. A{/

COMMIBAIONER OF EDUCATION

Date of Decision: _ 1 |O3 l 03

Date of Mailing: 1]/03(03

" This decision, as the Commissioner’s final determination in the instant matter, may be appealed to the State Board
of Education pursuant to N.J.S.A. 18A:6-27 et seq. and N.J.A.C. 6A:4-1.1 et seq., within 30 days of its filing.
Commissioner decisions are deemed filed three days after the date of mailing to the parties.
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FRANKLIN LAKES EDUCATION
ASSOCIATION,

PETITIONER,
V. COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE DECISION
BOROUGH OF FRANKLIN LAKES, :
BERGEN COUNTY,

RESPONDENT.

SYNOPSIS

Petitioning Education Association alleged that the Board assigned the duties of a certified school
nurse to an unqualified and uncertified person, now acting in the position of a certified school
nurse.

The ALJ determined that the Association conceded that the school health aide was not
performing the duties specifically reserved to the certified school nurse. The Association,
however, alleged that the Board did not provide adequate school nursing services to the school in
question. The ALJ determined that that was not an issue raised in the verified petition and no
amended petition was submitted. Therefore, based on the Association’s concession that the
school health aide was not performing the duties of a school nurse and, further, based on
statement of a supervisor that the health aide was supervised by a certified school nurse and
himself, the ALJ found that there were no genuine issues of material fact to be resolved. The
ALJ granted summary decision to the Board. The petition was dismissed.

The Commissioner adopted the Initial Decision as his own.

This synopsis is not part of the Commissioner’s decision. It has been prepared for the convenience of the
reader. It has been neither reviewed nor approved by the Commissioner.

January 6, 2003
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

GRANTING SUMMARY DECISION
OAL DKT. NO. EDU 1596-02
AGENCY DKT. NO. 498-12/01

FRANKLIN LAKES EDUCATION
ASSOCIATION,
Petitioner,
V. |
BOARD OF EDUCATION OF THE
BOROUGH OF FRANKLIN LAKES,
BERGEN COUNTY,

Respondent.

Kathleen A. Naprstek, Esq., appearing for Petitioner
(Zazzali, Fagella & Nowak, attorneys)

Maria A. Giammona, Esq., appearing for Respondent
(Fogarty & Hara, attorneys)

Record Closed: August 20, 2002 Decided: November 18, 2002
BEFORE MARIA MANCINI LA FIANDRA, ALJ:

STATEMENT OF THE CASE

This matter was opened for consideration by counsel for Respondent, Board of

Education of Franklin Lakes, (Respondent or Board), on motion for summary decision

New Jersey is an Equal Opportunity Employer

L

W

>



OAL DKT. NO. EDU 1596-02

pursuant to N.J.A.C. 1:1-12.5. An extension of time in which to file an initial decision

was sought by the undersigned and was granted.

This application is predicated on two legal issues which, Respondent asserts,
are dispositive of the matter. Moreover, Respondent contends that the facts relating to

the two issues are undisputed. Those issues are:

a) that the Board is not required to have a certified school
nurse physically present when a non-certified school
nurse performs services supplemental to those provided
by the certified school nurse; and

b)  the school health aide is neither performing the duties of
a certified school nurse nor performing duties that are
required to be supervised by a certified school nurse.

In its opposition to the application for summary decision, Petitioner concedes
that the school health aide is not performing the duties specifically reserved to the
certified school nurse but goes on to assert that there remains a significant dispute over
whether the Board provides adequate school nursing services to the students assigned

to the specific school in question, an issue not raised in the verified petition.

Petitioner also raises the issue of the adequacy of the services to be provided by
the school health aide, also an issue which was not asserted in the verified pleading.

1

Moreover, Petitioner asserts . it is anticipated that many more of Respondent's
special education students and those with specific medical needs will be assigned to
space outside of the school buildings to which . . . certified school nurses are assigned
for the 2002-03 school year in violation of N.J.S.A. 18A:40-3.3. Once again, this issue

was not raised in the pleadings.

Petitioner did, however, allege violation of the following statutes:

N.J.S.A. 18A:6-38, which gives the state board the authority
to issue certificates and direct or supervise, among other
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things, the rendering of nursing services to students in public
schools operated by boards of education:

N.J.S.A. 18A:27-2, which prohibits employment without
a certificate; and

N.J.S.A. 18A:40-1 et seq., which deals with the
promotion of health and prevention of disease.

None of these statutes deals with the adequacy of services rendered by school
nurses or school health aides. In addition, Petitioner has conceded that the school
health aide is not performing duties required to be performed or supervised by a

certified school nurse.
- Petitioner alleges violations of the following regulations in the pleadings:

N.J.A.C. 6:11-3.1, which states that certification is required
for any employee who is performing duties regulated through
certification rules;

N.J.A.C. 6:11-4.6, which governs paraprofessional approval;

N.J.A.C. 6:11-11.7, which set forth the requirements to
obtain a certificate as a school nurse in elementary,
secondary and vocational schools; and

N.J.A.C. 6A:16-2.1, dealing with the appointment and duties
of school physicians and nurses, as well as the development
of a plan for the provision of nursing services including the
circumstances under which non-certified school nurses may
be assigned.

The provisions of N.J.A.C. 6:11-3.1 require determination of whether a school
health aide must be certified. School districts are permitted by regulation to supplement
the services provided by the certified school nurse with non-certified registered nurses
who are assigned to the same school building or complex as the certified nurse. See
also N.J.S.A. 18A:40-3.3.

U
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In the case at bar, Pizzolo, the school health aide, is a registered nurse who is
supervised by, among others, one of the two certified school nurses employed by the
district, according to the affidavit of Dr. John Caliso, Supervisor of Special Services.
Pizzolo has been assigned in accordance with her job description and does not perform

the duties of a certified school nurse, according to Caliso.

Although N.J.S.A. 18A:40-3.3 is implicated in the determination of whether
school health aides are required to be certified, it is not one of the statutes of which
Petitioner alleged violation in the pleadings. Accordingly, the issue raised in Petitioner's
responding papers regarding the “appropriate provider” for medical needs of special
education students and students requiring specialized medical care is beyond the four

corners of the pleadings.

It is well-established that summary decision is granted when the papers and
discovery filed in a case, together with the affidavits, if any, show that there is no
genuine issue as to any material fact challenged and that the moving party is entitled to

prevail as a matter of law.

In this case, Petitioner filed a verified petition, which by its very nature is limited
to the facts within the personal knowledge of the person signing the petition. These are
the facts to which Respondent must reply. Respondent/Movant asserts that, given the
nature of a verified petition, certified discovery and the response brief, it is clear that
Petitioner seeks to allege a completely new cause of action, in its response to this
application, that the services provided by the district were Vinadequate, which was not

contemplated, even remotely in the context of the pleadings as filed. | do so FIND.

At this juncture, before any proofs have been taken and before hearing has been
begun, the appropriate course would have been to seek leave to amend pleadings.

This was not done.
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Accordingly, based on Petitioner's concession that the school health aide is not ﬁ

performing the duties of a certified school nurse and further, based on the
uncontroverted statement of Caliso that Pizzolo is supervised by a certified school
nurse and Caliso himself, | FIND that there are no genuine issues of material to be
resolved in this matter. | CONCLUDE, therefore, that summary decision in favor of

Respondent is appropriate.

ORDER

It is, therefore, hereby ORDERED that summary decision be and hereby is
GRANTED in favor of Respondent; it is further ORDERED that this petition be and
hereby is DISMISSED.

| hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of
Education does not adopt, modify or reject this decision within forty-five (45) days and
unless such time limit is otherwise extended, this recommended decision shall become
a final decision in accordance with N.J.S.A. 52:14B-10.
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Within thirteen (13) days from the date on which this recommended decision was
mailed to the parties, any party may file written exceptions with the COMMISSIONER
OF THE DEPARTMENT OF EDUCATION, 100 Riverview Plaza, 4th Floor, PO Box
500, Trenton, New Jersey 08625-0500, marked "Attention: Exceptions." A copy of
any exceptions must be sent to the judge and to the other parties.

) a |
/ R ’
G L Iy T 2 / e ee 4] /ﬂéi - .f/’:if—ut 2
DATE MARIA MANCINI LA FIANDRA, ALJ
Receipt Acknowledged:
'7/;‘71/@ te bo 473/7 £ L : alh ‘////(//Fé ety e se cresd éﬂ-
DATE ’ DEPARTMENT OF EDUCATION
Maile
S/ M
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WOV 2% WL CHIEF A%&?&B%‘SEA%{I%QAW AGe
DATE OFFICE OF ADMINISTRATIVE LAW
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OAL DKT. NO. EDU 1596-02 iy,
AGENCY DKT. NO. 498-12/01 - b

FRANKLIN LAKES EDUCATION
ASSOCIATION,

PETITIONER,
V. ’ COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE . DECISION
BOROUGH OF FRANKLIN LAKES, :
BERGEN COUNTY,

RESPONDENT.

The record of this matter and the Initial Decision of the Office of Administrative
Law have been reviewed. The parties did not file exceptions.

Upon careful and independent review of the record in this matter, the j
Commissioner determines to affirm the Initial Decision of the Administrative Law Judge, for the

reasons set forth therein. Accordingly, the Petition of Appeal is dismissed.

IT IS SO ORDERED.” /
/

COMMISSIONER OF EDUCATION

Date of Decision: __ 1]06]03

Date of Mailing: 1]06]03

" This decision, as the Commissioner’s final determination, may be appealed to the State Board of Education
pursuant to N.J.S.A. 18A:6-27 et seq. and N.J.A.C. 6A:4-1.1 et seq., within 30 days of its filing. Commissioner
decisions are deemed filed three days after the date of mailing to the parties.
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BOARD OF EDUCATION OF THE
MORRIS COUNTY VOCATIONAL
SCHOOL DISTRICT,

PETITIONER,
V.
NEW JERSEY STATE DEPARTMENT OF
EDUCATION, OFFICE OF SCHOOL-TO-
CAREER AND COLLEGE INITIATIVES
AND THOMAS A. HENRY,

RESPONDENTS.

January 6, 2003

COMMISSIONER OF EDUCATION

DECISION
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W.
State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
SETTLEMENT

OAL DKT. NO. EDU 9651-02
AGENCY DKT. NO. 441-10/01

MORRIS COUNTY VOCATIONAL
SCHOOL DISTRICT,

Petitioner,

V.
NEW JERSEY DEPARTMENT OF
EDUCATION, OFFICE OF SCHOOL-TO-
CAREER AND COLLEGE INITIATIVES;
and THOMAS A. HENRY,

Respondents.

John N. Mills, Esq., for petitioner
(Mills & Mills, attorneys)

Kimberly Lake Franklin, Deputy Attorney General, for respondents
(David Samsom, Attorney General of New Jersey, attorney)

Record Closed: November 20, 2002 Decided: November 21, 2002

BEFORE KEN R. SPRINGER, ALJ:

New Jersey is an Equal Opportunity Employer
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This matter was transmitted to the Office of Administrative Law on December 19,
2001, for a hearing pursuant to N.J.S.A. 52:14B-1 to —15 and N.J.S.A. 52:14F-1 to —13.

The parties have agreed to settle this matter and have prepared the attached
consent order indicating the terms of settlement.

| have reviewed the record and the settlement terms and FIND:

1. The parties have voluntarily agreed to the settlement as evidenced by
their signatures.

2. The settlement fully disposes of all issues in controversy and is consistent
with the law.

I CONCLUDE that this agreement meets the requirements of N.J.A.C. 1:1-19.1
and that the settlement should be approved. | approve the settlement and therefore

ORDER that the parties comply with the settlement terms and that these proceedings
be concluded.

| hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration. |
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This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized 3
to make a final decision in this matter. If the Commissioner of the Department of
Education does not adopt, modify or reject this decision within forty-five (45) days and
unless such time limit is otherwise extended, this recommended decision shall become
a final decision in accordance with N.J.S.A. 52:14B-10.

Nov. e 20072 K&—vf-

DATE KEN R. SPRINGER, ALJ
Receipt Acknowledged:
r*/\] . ) . - ) .
[]==2>"02 I E SSRGSy
DATE DEPARTMENT OF EDUCATION /’»'é\
Mail

7 YACTING 2IRECTORAND
CHIEF ADMINISTRATVE LAW /LDCE

DEC 2 2002 v /
DATE , OFFICE OF ADMINISTRATIVE LAW
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DAVID SAMSON RECEIVED

. STATE OF
Attorney General of New Jersey UF?IT(FEOCFNEEIH\:%EJREE\YV
Attorney for Respondents, )
Department of Education 002 NOV20 P I
R.J. Hughes Justice Complex 0 k- 0b
PO Box 112
Trenton, New Jersey 08625
By: Kimberley Lake Franklin
Deputy Attorney General
(609) 633-1402 '
MORRIS COUNTY VOCATIONAL : STATE OF NEW JERSEY
SCHOCL DISTRICT, OFFICE OF ADMINISTRATIVE LAW
Petitioner, OAL DOCKET NO. EDUOT 09651-01N

Agency Ref. No. 441-10/01

NEW JERSEY DEPARTMENT OF CONSENT ORDER OF SETTLEMENT
EDUCATION, OFFICE OF :

"SCHOOL-TO-CAREER and

COLLEGE INITIATIVES; and

THOMAS A. HENRY

Petitioner, Morris County Vocational School District
("Morris County" or “Petitioner”), through its Attorney, John M.

Mills III, Esquire of the firm Mills & Mills and Respondent, New

Jersey Department of Education, Cffice of School-to-Career and
College Initiatives; and Thomas Henry (“Department” or
“Respondent”) through its attorney, the Honorable David Samson,

Attorney General of the State of New Jersey, Kimberley Lake
Franklin, Deputy Attorney General, appearing, hereby stipulate to

the following terms of settlement:

Ny



1.~ On or about May 10, 2001 petitioner was advised that
an internal review of the Tech-Prep grant program disclosed that
the program was eligible for award consideration.

2. On or about June 26, 2001 Dr. Thomas A. Henry
advised petitioner that’the Office of School-to-Career Initiatives
will not be certifying Morris County as eligible for continued
funding for FY 2001 and that all costs associated with the. FY 2000
Tech Prep award were disallowed. This decision was bkased on
petitioner’s failure to submit required reports documenting the
progress of program goals for the FY 2000 grant year. Petitioner
was further advised to reimburse the Department of Education
(“Department”) the sum of $96, 231.

3. On or about October 11, 2001 Morris County filed a
petition in appeal of this determination. Morris County explained
the late filings by detailing personnel problems existing in the
district during the relevant time period.

4. The Petition was subsequently transferred to the
Office of Administrative Law as a contested case.

6. The parties thereupon entered into discussions to
amicably resolve this matter in the public interest.

7. The Department conducted subsequent reviews of the
program and determined that, although the petitioner was clearly
responsible for the failure to submit required reports in a timely
matter and admitted to such, the district has taken significant

measures to improve their administration and the grant management

¥



process. In addition, the review revealed that all required
reports had ultimately been submitted to the Department and that
all proposed activities of the grant had been completed. |
8. .Based on the settlement discussions and the review
of the program, the Depaftment has determined that petitioner shall
not be required to reimburse the Department $96, 231 for FY 2000

costs and shall receive certification for FY 2001 Tech-Prep

D

funding. This decision 1is based on the district’s subseguent

demonstrated improvement efforts and the related hardship that this

would have placed on the district if ordered to return the funds.
This decision is based upon the following conditions:

A. The Department shall provide increased monitoring

of all related grant programs, including Perkins,

at the Morris County Vocational School District.

B. The monitoring shall include on-site visits.

C. All required reports will be made on a timely
basis.

9. The parties agree that this Stipulation of

Settlement fully resolves all issues between them arising from the

Petition filed in this matter under Docket No. EDUOT 09651-01N.



DAVID SAMSON
Attorney General of the State
of New Jersey
Attorney for Respondent,
N.J.

Department of Education

Franklin, DAG

L
i/ /7/@/2001

DATED:

Gy
5o ORDERED THIS .07 DAY OF

MILLS & MILLS

John M. Mills

Attorney for Petitioner,
Morris County Vocational
School District

oA, Mills, Esqg.
sy

Now

2008

HONORABLE KENNETHY R.

(.4._

SHRINGER, A.L.J.

W



OAL DKT. NO. EDU 9651-02
AGENCY DKT. NO. 441-10/01 :

BOARD OF EDUCATION OF THE
MORRIS COUNTY VOCATIONAL

SCHOOL DISTRICT,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
NEW JERSEY STATE DEPARTMENT OF  : DECISION

EDUCATION, OFFICE OF SCHOOL-TO-
CAREER AND COLLEGE INITIATIVES
AND THOMAS A. HENRY,

RESPONDENTS.

The record of this matter and settlement transmitted by the Office of
Administrative Law have been reviewed. Because this agency is a party to the present case, the
settlement, pursuant to N.J.A.C. 1:1-19.1(c) and (d), is deemed to be the final decision in this
matter.

IT IS SO ORDERED.

/W

COMMISSIONER OF EDUCATION

Date of Decision: __1[06]03

Date of Mailing: 1/06]03
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T.L,

PETITIONER,

V.

BOARD OF EDUCATION OF THE
BOROUGH OF PINE HILL, CAMDEN
COUNTY,

RESPONDENT.

January 6, 2003

COMMISSIONER OF EDUCATION

DECISION
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

T.L.,
Petitioner,
V.
BOARD OF EDUCATION OF THE
BOROUGH OF PINE HILL,
CAMDEN COUNTY,
Respondent.

INITIAL DECISION
WITHDRAWAL

OAL DKT. NO. EDU 6708-02
AGENCY DKT. NO. 319-10/02

Lee Gingsburg, Esq., for petitioner (Camden Regional Legal Services, Inc.)

Anthony Padovani, Esq., for respondent (Sahli and Padovani, attorneys)

Record Closed: November 15, 2002

BEFORE JOHN SCHUSTER III, ALJ:

This matter consists of an appeal by petitioner from the decision to expel by the

respondent Board of Education on Sept. 10, 2002 and a request for emergent relief to have the

petitioner reinstated to student status.

Decided: November 20, 2002

NEW JERSEY IS AN EQUAL OPPORTUNITY EMPLOYER

O

iy



OAL DKT. NO. EDU 6708-02

PROCEDURAL HISTORY

This matter was transmitted to the Office of Administrative Law (hereinafter “OAL”) for
determination as a contest the case on October 10, 2002!. Thereafter, this Administrative Law
Judge conducted a telephone conference call with both attorneys on October 31, 2002, at which
time a settlement conference was scheduled for November 15, 2002. However, on November 14,
2002, by letter of his attorney, petitioner, who is now 19 years of age, indicated that he no longer
wished to pursue his appeal, requested the settlement conference be canceled and further

requested this matter be dismissed. The hearing record closed based on that request.

[, therefore, CONCLUDE that this matter is no longer a contested case before the OAL.

[ make that CONCLUSION after having considered the request of petitioner in this
matter. [ also CONCLUDE that the withdrawal by petitioner is appropriate at this time based
upon the foregoing. It is ORDERED that the withdrawal of petitioner is granted and this matter
is herewith DISMISSED.

[ hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of Education does
not adopt, modify or reject this decision within forty-five (45) days and unless such time limit is
otherwise extended, this recommended decision shall become a final decision in accordance with

N.JS.A4. 52:14B-10.

' The matter was assigned to the Administrative Law Judge by the Acting Director of the OAL
pursuant to N.J.S.A. 52:14F-5(0).



OAL DKT. NO. EDU 6708-02

Within thirteen (13) days from the date on which this recommended decision was mailed

to the parties, any party may file written exceptions with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION, 100 Riverview Plaza, 4th Floor, PO Box 500, Trenton,

New Jersey 08625-0500, marked "Attention: Exceptions." A copy of any exceptions must be

sent to the judge and to the other parties.

Pomss b 0, 300~
E)YATE

/)2 IS

DATE

NOV 96 2002

DATE

lam

@B& SCHUSTERIII, ALJ

Receipt Acknowledged:

R SRS IO SIS I

DEPARTMENT OF EDUCATION

Mailed 6 rti

74 R

y ACTING DIR
CHIEF ADMINISTRE%ECE)NI”?IUDGE

OFFICE OF ADMINISTRATIVE LAW

e



NCu-14-2282 14158 CAMDEN REG.CNAL LEGAL SER
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g7 2o0 Taeal

CAMDEN REGIONAL LEGAL SERVICES, INC.

745 MARKET STREET
CAMDEN, NEW JERSEY 08102-1117
PHONE (B856) 944-2010 FAX (856) 338-9227
TDD (856) 964-1204 fer hearing or Weech Impairedi

LARRY D. DeCOSTA DAVID T. RAMMLER
EXECUTIVE DIRECTOR

DR~

SUPERVISING ATTORNEY

SONIA BELL, E3Q.

ALAN W, LESSO, ESQ.
GRAYCE £, WIGGINS, E5Q.
LEE CINSBURG, £5Q.
DAVID PODELL, £5Q

MARIANNE R. BROWN

SUPERVISING ATTORNEY.

CYNTHIA L. GENRING, E5Q.
NICHOLAS A. JONES, E5Q,
LINDA M. GOFF, £3Q.

November 14, 2002 VIA FAX # (609) 588-6536

The Honorable John Schuster
Administrative Law Judge
Office of Administrative Law
9 Quakerbridge Plaza

Post Office Box 049

Trenton, NJ 08625-0049

Re: T.L. v. Borough of Pine Hill Board of Education,
Docket No. EDUOS-06708-028
Agency Reference No. 319-10/02

av 40 321440
f‘ggﬁg‘#{M3N 40 34V1S
20 € ol nl AN 20

Dear Judge Schuster:

1 am writing to inform you that petitioner, T.L., wishes to withdraw his hearing
request in the above-referenced matter. The reason for this request is that T.L. has
informed me that he no longer wishes to pursue his appeal. While the reason for T.L.’s
decision remains unclear to me, it appears that T.L. is extremely depressed as a result of
the circumstances surrounding this case and no longer has the will to fight respondent’s
decision to exclude him from receiving any type of educational services. Therefore, ]
believe it is appropriate to cancel the settlement conference that is scheduled for
November 15, 2002 at 1:00 P.M. and to dismiss the case.

Despite the foregoing, I feel compelled to state that both myselfand T.L.’s
mother, Sheila Lomax, strongly disagree with T.L. and we are not certain that he fully
comprehends the consequences of his decision. We also believe that the reasons behind
his decision are not rational or reasonable. However, since T.L. is currently 19 years old
and he has not been adjudicated to be incompetent, I am not aware of any authority that

M

>
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~,
would allow the case to go forward even though T.L.’s mother would be willing to step in 4
as the Petitioner. In fact, since T.L. has informed that he still wants to attend school in
Respondent’s district, both Ms. Lomax and myself believe that substituting Ms. Lomax
as Petitioner would not be a futile gesture, This is because if the decision of the Court
were 1o require Respondent to place T.L. in their district, T.L. has informed me that he

would in fact attend.

I apologize for not being able to inform you of this development sooner.
However, T.L. did not reach a final decision on this matter until today.

Based on the foregoing, I assume that tomorrow’s settlement conference will be
canceled and the case dismissed. However, if you believe that it would still be useful or
appropriate to meet with you, both myself and Ms. Lomax remain willing and able to
attend the conference without T.L.

Thank you for your attention to this matter. 1 would greatly appreciate it if you or
your secretary could get back to me and my adversary (Mr. Padovani) as soon as possible
with your response to this letter. My direct telephone number 1s (856) 964-2010,
extension 246.

Sincerely,
Lee Ginsburg, Esquire

Cc: Anthony Padovani, Esquire (Via Fax# 609-561-3056)
Torrance Lomax
Sheila Lomax

>

TOTAL P.23

5:30 £Q9 338 9227 PRGE. 23
NOU 14 209082 15¢



OAL DKT. NO. EDU 6708-02
AGENCY DKT. NO. 319-10/02 -

TL.,

PETITIONER,

V.

COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE :
BOROUGH OF PINE HILL, CAMDEN DECISION
COUNTY, :

RESPONDENT.

The record of this emergent matter and the Initial Decision of the Office of
Administrative Law have been reviewed. The parties did not file exceptions.

Upon careful and independent review of the record in this matter, the
Commissioner affirms the Initial Decision for the reasons set forth therein. Accordingly, the

Petition of Appeal and Motion for Emergent Relief are hereby dismjssed.

IT IS SO ORDERED.” 4/

CO

SIONER OF EDUCATION

Date of Decision; _1]06]03

Date of Mailing: __1/06]03

" This decision, as the Commissioner’s final determination, may be appealed to the State Board of Education
pursuant to N.J.S.A. 18A:6-27 et seq. and N.JA.C. 6A:4-1.1 et seq., within 30 days of its filing. Commissioner
decisions are deemed filed three days after the date of mailing to the parties.



8-03

C.B., on behalf of minor child, M.T.,
PETITIONER,

V.

BOARD OF EDUCATION OF THE

TOWNSHIP OF PENNSAUKEN, CAMDEN

COUNTY,

RESPONDENT.

November 8, 2002

COMMISSIONER OF EDUCATION

DECISION



OAL DKT. NO. EDU 2485-01

ﬂ‘ﬂ‘%

AGENCY DKT. NO. 65-3/01 -
C.B,, on behalf of minor child, M.T.,

PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF PENNSAUKEN, CAMDEN
COUNTY,

RESPONDENT.

The record and notice of withdrawal transmitted to the Commissioner by the
Office of Administrative Law pursuant to N.J.4.C. 1:1-19.2 have been reviewed. The Assistant .,;»

Commissioner, to whom this responsibility has been delegated pursuant to N.J.S.4. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter
before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.

W,

TANT COMMISSIONER OF EDUCATION

Date of Decision: _11/8/02

Date of Mailing: 1/6/03

Y
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C.Z., on behalf of minor child, L.C.Z,,
PETITIONER,

V.

BOARD OF EDUCATION OF THE

TOWNSHIP OF HILLSBOROUGH,

SOMERSET COUNTY,

RESPONDENT.

November 8, 2002

COMMISSIONER OF EDUCATION

DECISION



OAL DKT. NO. EDU 4694-01
AGENCY DKT. NO. 153-5/01

C.Z., on behalf of minor child, L.C.Z,

PETITIONER,
\'% . COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF HILLSBOROUGH,
SOMERSET COUNTY,
RESPONDENT.

The record and notice of withdrawal transmitted to the Commissioner by the
Office of Administrative Law pursuant to N.J.A.C. 1:1-19.2 have been reviewed. The Assistant
Commissioner, to whom this responsibility has been delegated pursuant to N.J.5.4. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter
before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.

Wi _

SISTANT COMMISSIONER OF EDUCATION

Date of Decision: 11/8/02

Date of Mailing: 1/7/03

P
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HANNAH EDGE,
PETITIONER,

V.

BOARD OF EDUCATION OF THE LENAPE

REGIONAL HIGH SCHOOL DISTRICT,
BURLINGTON COUNTY,

RESPONDENT.

AND
HANNAH EDGE,
PETITIONER,

V.

BOARD OF EDUCATION OF THE LENAPE :

REGIONAL HIGH SCHOOL DISTRICT,
BURLINGTON COUNTY,

RESPONDENT.
AND
HANNAH EDGE,
PETITIONER,

V.

BOARD OF EDUCATION OF THE LENAPE

REGIONAL HIGH SCHOOL DISTRICT,
BURLINGTON COUNTY,

RESPONDENT.

November 8, 2002

COMMISSIONER OF EDUCATION

DECISION

i

/
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OAL DKT. NOS. EDU 08396-96; 03821-97 AND 10802-97 (CONSOLIDATED) b,
AGENCY DKT NOS. 307-7/96; 53-2/97 AND 403-10/97 o
HANNAH EDGE,

PETITIONER,
V. COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE LENAPE

REGIONAL HIGH SCHOOL DISTRICT,
BURLINGTON COUNTY,

RESPONDENT.

AND
HANNAH EDGE,
PETITIONER,

V.

BOARD OF EDUCATION OF THE LENAPE

REGIONAL HIGH SCHOOL DISTRICT,
BURLINGTON COUNTY,

RESPONDENT.
AND
HANNAH EDGE,
PETITIONER,

V.

BOARD OF EDUCATION OF THE LENAPE

REGIONAL HIGH SCHOOL DISTRICT,
BURLINGTON COUNTY,

RESPONDENT.

DECISION

L



The record and notice of withdrawal transmitted to the Commissioner by the
Office of Administrative Law pursuant to N.J.4.C. 1:1-19.2 have been reviewed. The Assistant
Commissioner, to whom this responsibility has been delegated pursuant to N.J.S.4. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter
before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.

W/

SISTANT COMMISSIONER OF EDUCATION

Date of Decision: 11/8/02

Date of Mailing: 1/7/03




11-03

DAVID ANDERSON,
PETITIONER,

V.

BOARD OF EDUCATION OF
PLEASANTVILLE, ATLANTIC COUNTY,

RESPONDENT.

November 8, 2002

COMMISSIONER OF EDUCATION

DECISION



OAL DKT. NO. EDU 08024-00
AGENCY DKT. NO. 295-8/00

DAVID ANDERSON,

PETITIONER,
V. . COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF : DECISION

PLEASANTVILLE, ATLANTIC COUNTY,

RESPONDENT.

The record and notice of withdrawal transmitted to the Commissioner by the
Office of Administrative Law pursuant to N.J.4.C. 1:1-19.2 have been reviewed. The Assistant
Commissioner, to whom this responsibility has been delegated pursuant to N.J.S.4. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter

before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.
W Ao,
ASSJISTANT COMMISSIONER OF EDUCATION
Date of Decision: 11/8/02
Date of Mailing: 1/8/03

Ci



12-03

CHRISTOPHER WANNEMACHER,
PETITIONER,

V.

BOARD OF EDUCATION OF THE PASSAIC :

COUNTY MANCHESTER REGIONAL
HIGH SCHOOL DISTRICT,
PASSAIC COUNTY,

RESPONDENT.

November 8, 2002

COMMISSIONER OF EDUCATION

DECISION



OAL DKT. NO. EDU 9913-00
AGENCY DKT. NO. 383-9/00

CHRISTOPHER WANNEMACHER,
PETITIONER,
V. ‘ : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE PASSAIC : DECISION
COUNTY MANCHESTER REGIONAL
HIGH SCHOOL DISTRICT,
PASSAIC COUNTY,

RESPONDENT.

The record and notice of withdrawal transmitted to the Commissioner by the
Office of Administrative Law pursuant to N.J.4.C. 1:1-19.2 have been reviewed. The Assistant
Commissioner, to whom this responsibility has been delegated pursuant to N.J.S.4. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter
before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.

MWM

ASSISTANT COMMISSIONER OF EDUCATION

Date of Decision: 11/8/02

Date of Mailing: 1/8/03




13-03
- GEOFFREY BRIGNOLA,
PETITIONER,
V.

BOARD OF EDUCATION OF THE
RED BANK REGIONAL SCHOOL
DISTRICT, MONMOUTH COUNTY,

RESPONDENT.

November 8, 2002

COMMISSIONER OF EDUCATION

DECISION



OAL DKT. NO. EDU 676-00 J

AGENCY DKT. NO. 11-1/99 -
GEOFFREY BRIGNOLA,
PETITIONER,
V. : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION

RED BANK REGIONAL SCHOOL
DISTRICT, MONMOUTH COUNTY,

RESPONDENT.

The record and notice of withdrawal transmitted to the Commissioner by the 7
Office of Administrative Law pursuant to N.J.A.C. 1:1-19.2 have been reviewed. The Assistant W
Commissioner, to whom this responsibility has been delegated pursuant to N.J.S.A. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter
before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.

WM

ISTANT COMMISSIONER OF EDUCATION

Date of Decision: _ 11/8/02

Date of Mailing: 1/8/03
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J.R., on behalf of minor child, CM.K.,
PETITIONER,

V.

BOARD OF EDUCATION OF THE

BOROUGH OF WESTVILLE,

GLOUCESTER COUNTY,

RESPONDENT.

January 9, 2003

COMMISSIONER OF EDUCATION

DECISION
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%
State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

J.R,, O/B/O C.M.K,

Petitioner,

V.

BOARD OF EDUCATION
OF THE BOROUGH OF
WESTVILLE, GLOUCESTR
COUNTY,

Respondent.

Jeffrey H. Pooner, Esq., for petitioner

Russell E. Paul, Esq., for respondent

Record Closed: December 16, 2002

BEFORE DOUGLAS H. HURD, ALJ:

INITIAL DECISION
SETTLEMENT

OAL DKT. NO. EDU 2848-02
AGENCY DKT. NO. 121-4/02

Decided: December 17, 2002

This matter was transmitted to the Office of Administrative Law (OAL) on May 17, 2002,
for determination as a contested case, pursuant to N.J.S.4. 52:14B-1 to -15 and N.J.S.4. 52:14F-1

to -13.

The parties have agreed to a settlement and have prepared a Consent Order indicating the

terms thereof, which is attached and fully incorporated herein.

I have reviewed the record and the terms of settlement and [ FIND:

1. The parties have voluntarily agreed to the settlement as evidenced by their

signatures or their representatives' signatures.

NEW JERSEY IS AN EQUAL OPPORTUNITY EMPLOYER

W

G
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OAL DKT. NO. EDU 2848-02

2. The settlement fully disposes of all issues in controversy and is consistent with the

law.

I CONCLUDE that this agreement meets the requirements of N.J.A.C. 1:1-19.1 and that
the settlement should be approved. I approve the settlement and therefore ORDER that the

parties comply with the settlement terms and that these proceedings be concluded.

I hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.



OAL DKT. NO. EDU 2848-02

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of Education does
not adopt, modify or reject this decision within forty-five (45) days and unless such time limit is
otherwise extended, this recommended decision shall become a final decision in accordance with

N.JS.A. 52:14B-10.

DATE \‘“DOI}?)LAS H. HURD, ALJ
Receipt Acknowledged:

; . , , A
4(/{%, Coeefo /({ _7700,./" 4///"/((}%'&" 2228 {9(6’«141_«‘\_ //y
DATE DEPARTMENT OF EDUCATION

Mailed to,Parties:
“
% /}Vﬁﬂ .
' ACTING
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DATE OFFICE’OF ADMINISTRATIVE LAW
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Russell E. Paul, Esquire

39 South Broad Street Vi ',“HL! tYLJDp o
Woodbury, NJ 08096 | FOIGFADMIN )
(856) 848-2100 k
Attorney for Respondent 2002 peC b Py 1

Westville Board of Education

J.R., On Behalf of Minor, CM.K. : DEPARTMENT OF EDUCATION
oo BUREAU OF CONTROVERSIES
Vs. : AND DISPUTES
Board of Education of the Borough of : AOL DOCKET NO. EDUOS 02848-02S
Westville, Gloucester County : AGENCY REF. NO. 121-4/02
CONSENT ORDER

THIS MATTER being scheduled for Administrative Hearing before the Court on
Monday, December 16, 2002. and

THE PARTIES having amicably resolved the matters in dispute, in advance of same,
desiring to set forth their Agreement for the purpose of entering into a Consent Order,

IT IS AGREED that the Board of Education of the Borough of Westville, County of
Gloucester was seeking payment of tuition from Joann Reiber on behalf of a minor, CM.K,, in
the amount of $2,450.00, and Joann Reiber on behalf of a minor, C.M.K., has offeréd to pay
tuition to the Board of Education of the Borough of Westville in the amount of $2,000.00 with
payments to be made at $200.00 per month, starting on January 1, 2003, until paid in full.

NOW THEN THEREFORE, it is ORDERED this day of December, 2002 as
follows:

1. Joann Reiber is Ordered to pay the amount of $2,000.00 in tuition on behalf of the
minor. C.M.K., to the Westville Board of Education with payments to be made at $200.00 per
month commencing on January [, 2003, until said amount is paid in full. The Board of
Education of the Borough of Westville agrees to accept said lesser amount of tuition and

payment of same as aforesaid in full and complete satisfaction of any claim for tuition.

e



2. This Order shall be effective immediately. - _—
3. In the event the payments are not made pursuant to this Order in a timely fashion, the

Board of Education of the Borough of Westville shall be allowed to file this Order with the

el (WX

DCSUG S H. HURD, JUDGE AOLN

Superior Court of New Jersey as a Judgment.

[ have read and agree to entry of the above-captioned Consent Order.

O

/’/7
=y ,
/‘J/K:’M.’(/é deg K%A@

BARBARA GLASS .
Board Secretary s
sy,
-



OAL DKT. NO. EDU 2848-02
AGENCY DKT. NO. 121-4/02 -

J.R., on behalf of minor child, CM.K.,

PETITIONER,
V.o - : COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
BOROUGH OF WESTVILLE,
GLOUCESTER COUNTY,

RESPONDENT.

The record, Consent Order, and Initial Decision issued by the Office of
Administrative Law, pursuant to N.J.A.C. 1:1-19.1, have been reviewed.

Upon review, the Commissioner approves the settlement terms and adopts the
settlement as the final decision in this matter. The matter is hereby dismissed, subject to
compliance with the terms of the settlement.

IT IS SO ORDERED.

COMMISSIONER OF EDUCATION

Date of Decision: 1/9/03

Date of Mailing: 1/9/03
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ENGLEWOOD TEACHERS’ ASSOCIATION, :

PETITIONER,

V.

BOARD OF EDUCATION OF THE CITY OF :

ENGLEWOOD, BERGEN COUNTY, AND
JOYCE BAYNES, SUPERINTENDENT,

RESPONDENTS.

December 30, 2002

COMMISSIONER OF EDUCATION

DECISION

{705



OAL DKT. NO. EDU 5176-01
AGENCY DKT. NO. 89-4/01

ENGLEWOOD TEACHERS’ ASSOCIATION, :

PETITIONER,
V. . COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE CITY OF : DECISION
ENGLEWOOD, BERGEN COUNTY, AND
JOYCE BAYNES, SUPERINTENDENT,

RESPONDENTS.

The regord and notice of withdrawal transmitted to the Commissioner by the
Office of Administrative Law pursuant to N.J.4.C. 1:1-19.2 have been reviewed. The Assistant
Commissioner, to whom this responsibility has been delegated pursuant to NJ.SA. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter

before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.

AN ded M e

ASKSISTANT COMMISSIONER OF EDUCATION

Date of Decision: __12/30/02

Date of Mailing: 1/09/03

1
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ANN BRAUN,
PETITIONER,

V.

BOARD OF EDUCATION OF EAST

BRUNSWICK TOWNSHIP, MIDDLESEX

COUNTY,

RESPONDENT.

December 30, 2002

COMMISSIONER OF EDUCATION

DECISION



OAL DKT. NO. EDU 2396-01
AGENCY DKT. NO. 74-3/01

ANN BRAUN,

PETITIONER,
V. . COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF EAST : DECISION
BRUNSWICK TOWNSHIP, MIDDLESEX
COUNTY,

RESPONDENT.

The record and notice of withdrawal transmitted to the Commissioner by the
Office of Administrative Law pursuant to N.J.4.C. 1:1-19.2 have been reviewed. | The Assistant
Commissioner, to whom this responsibility has been delegated pursuant to N.J.S.4. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter
before the Con;missioner and is accordingly dismissed.

IT IS SO ORDERED.

‘A:'L/\W!

ASSISTANT COMMISSIONER OF EDUCATION

Date of Decision: _ 12/30/02

Date of Mailing: 1/10/03

)
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BOARD OF EDUCATION OF THE

TOWNSHIP OF HAMILTON,
MERCER COUNTY,
PETITIONER,
V. : COMMISSIONER OF EDUCATION
M.A.D,, on behalf of minqr Fhild, CB,, : DECISION
RESPONDENT.

December 30, 2002



OAL DKT. NO. EDU 8983-00
AGENCY DKT. NO. 360-9/00

BOARD OF EDUCATION OF THE

TOWNSHIP OF HAMILTON,
MERCER COUNTY,
PETITIONER,
V. : COMMISSIONER OF EDUCATION
M.A.D., on behalf of minor child, C.B., : DECISION
RESPONDENT.

The record and notice of withdrawal transmitted to the Commissioner by the
Office of Administrative Law pursuant to N.J.4.C. 1:1-19.2 have been reviewed. The Assistant
Commissioner, to whom this responsibility has been delegated pursuant to N.J.S.4. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter
before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.

ASSISTANT COMMISSIONER OF EDUCATION

Date of Decision: _ 12/30/02

Date of Mailing: 1/10/03

G
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JOHN HOFFMAN,

PETITIONER,
\Y . COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF DEPTFORD,
GLOUCESTER COUNTY,

RESPONDENT.

December 30, 2002



OAL DKT. NO. EDU 10343-98
AGENCY DKT. NO. 461-10/98

JOHN HOFFMAN,
PETITIONER,

V. ‘ : COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE : DECISION
TOWNSHIP OF DEPTFORD,
GLOUCESTER COUNTY,

RESPONDENT.

The record and notice of withdrawal transmitted to the Commissioner by the
Office of Administrative Law pursuant to N.J.4.C. 1:1-19.2 have been reviewed. The Assistant
Commissioner, to whom this responsibility has been delegated pursuant to N.J.S.4. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter
before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.

Ak Waen,

ASSISTANT COMMISSIONER OF EDUCATION

Date of Decision: __j2/30/02

Date of Mailing: 1/10/03
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21-03

T.AM. and D.M.M.,, on behalf of minor child,

M.CM,,

PETITIONERS,
V. | ' COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE SCHOOL : DECISION

DISTRICT OF CHATHAMS, MORRIS
COUNTY AND VINCENT D. YANIRO,

RESPONDENTS.

December 30, 2002



Ca

OAL DKT. NO. EDU 7056-01
AGENCY DKT. NO. 239-7/01

T.AM. and D.M.M,, on behalf of minor child,

M.CM,

PETITIONERS,
\ . COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE SCHOOL : DECISION

DISTRICT OF CHATHAMS, MORRIS
COUNTY AND VINCENT D. YANIRO,

RESPONDENTS.

The record and notice of withdrawal transmitted to the Commissioner by the -
Office of Administrative Law pursuant to N.J.4.C. 1:1-19.2 have been reviewed. The Assistant
Commissioner, to whom this responsibility has been delegated pursuant to N.J.S.4. 18A:4-34c,
approves the withdrawal. Consequenﬂy, the matter is no longer deemed to be a contested matter
before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.

ASSISTANT COMMISSIONER OF EDUCATION

Date of Decision: __12/30/02

Date of Mailing: 1/10/03 iy
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23-03

B.A., on behalf of minor child, B.A., ITI,

PETITIONER,
V.

BOARD OF EDUCATION OF THE
TOWNSHIP OF LYNDHURST, BERGEN
COUNTY,

RESPONDENT.

1/13/03

COMMISSIONER OF EDUCATION

DECISION

AN
A
o



AGENCY DKT. NO. 328-10/02

B.A., on behalf of minor child, B.A., III,

PETITIONER,
V.
COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE
TOWNSHIP OF LYNDHURST, BERGEN : DECISION
COUNTY,

RESPONDENT.

This matter having been opened before the Commissioner of Education by way of
a Petition of Appeal, filed on October 18, 2002, claiming that petitioner and his son are
domiciled in the Township of Lyndhurst so as to entitle the child to attend school in the
Lyndhurst School District free of charge pur;uant to N.J.S.A. 18A:38-1, and seeking an Order
requiring the Board of Education of the Township of Lyndhurst to admit petitioner’s son,
B.A,, I1I, to Lyndhurst High School; and

The Commissioner having advised petitioner and the Board that
N.J.S.A. 18A:38-1 requires that no child shall be denied admission to the District’s schools
during the pendency of proceedings in a residency dispute; and

The Commissioner having directed the Board by notices dated October 21, 2002
and November 22, 2002 to file an Answer to the petition; and

Lucy Erminio having acknowledged receipt of service of the November 22, 2002

notice by signing the certified delivery receipt on behalf of the Board; and

Y



As of this date, the Board not having filed an Answer to the petition, and each
count of the petition having therefore been deemed to be admitted; and

Petitioner having averred that he and his son are domiciled in the Township of
Lyndhurst at 640 Riverside Avenue, and that his son sometimes sleeps at his grandmother’s

house, who also resides in Lyndhurst, when petitioner works late; now therefore

—

T
IT IS ORDERED on this /0 day of January 2003 that summary

decision shall be granted in favor of petitioner. Petitioner’s son, B.A., III, is therefore deemed to
be domiciled in the Lyndhurst School District so as to entitle him to attend school free of charge

in that District, pursuant to N.J.S.A. 18A:38-1."

COMMIZSIONER OF EDUCATION

Date of Decision: 1/13/03

Date of Mailing: 1/13/03

* This decision, as the Commissioner’s final determination, may be appealed to the State Board of Education
pursuant to N.J.S.A. 18A:6-27 et seq. and N.J.A.C. 6A:4-1.1 et seq., within 30 days of its filing. Commissioner
decisions are deemed filed three days after the date of mailing to the parties.



25-03

CHARLIE OUTLAW,
PETITIONER,
V.

NEW JERSEY STATE DEPARTMENT
OF EDUCATION,

RESPONDENT.

January 15, 2003

COMMISSIONER OF EDUCATION

DECISION

A0S
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW
INITIAL DECISION
SETTLEMENT
OAL DKT. NO. EDU-3868-02
AGENCY DKT. NO. 117-4/02
CHARLIE OUTLAW,
Petitioner,
V.
DEPARTMENT OF EDUCATION,
Respondent.
Anthony Mazza, Esq., for petitioner
(Bendit Weinstock, P.C.)
Kathleen Asher, DAG, for respondent W
(David Samson, Attorney General of New Jersey, attorney)
Record Closed: November 21, 2002 Decided: November 22, 2002
BEFORE SANDRA ANN ROBINSON, ALJ:
This matter was transmitted to the Office of Administrative Law on May 9, 2002, for
determination as a contested case. A settle conference was scheduled for November 22, 2002.
Prior to the settlement conference, the parties agreed to an amicable resolution of the
matter and submitted a written Order of Settlement. Having reviewed the record and the
settlement terms, I FIND:
1. The parties have voluntarily agreed to the settlement as evidenced by their
signatures or the signatures of their representatives. ,
>

. NEW JERSEY IS AN EQUAL OPPORTUNITY EMPLOYER



OAL DKT. NO. EDU 03868-02

2. The settlement fully disposes of all issues in controversy and is consistent with the

law.

Therefore, | CONCLUDE that the agreement meets the requirements of N.J.A.C. 1:1-
19.1 and that the settlement should be approved. Accordingly, it is ORDERED that the parties
comply with the settlement terms, and it is FURTHER ORDERED that the proceedings in this

matter be concluded.

I hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of Education does
not adopt, modify or reject this decision within forty-five (45) days and unless such time limit is
otherwise extended, this recommended decision shall become a final decision in accordance with

N.J.S.A. 52:14B-10.

/ﬁw[wf AR, Rooz Jagd Aw,@w

DATE SANDRA ANN{BINSON ALJ
Receipt Acknowledged:
ﬁ\/?/@/tru—é},&n‘/ S z2rvol M : L/ﬁ ’Lﬂ//{?ﬁﬂ_, /?7:(44%.(:’4';,‘( é)
DATE g DEPARTMENT OF EDUCATION o
Mallec{ tcé’a}‘t’ / /i/,;‘;%
A TING DIRECTOR AND
UEC 9 2002 (/ ﬂ CHIEF ADMINISTRATFVE LAW JUDGE
DATE OFFICE OF ADMINISTRATIVE LAW

cml



RECEIVED
STATE OF NEV/ JERSEY
GFFICE OF ADMIN. LAY

2 NOY 21 P e

BENDIT WEINSTOCK

A PROFESSIONAL CORPORATION
COUNSELLORS AT LAW

80 MAIN STREET

WEST ORANGE, N.J. 07052
(973) 736-9800

Attorneys for Petitioner
File #29050 M

:STATE OF NEW JERSEY

CHARLIE OUTLAW, OFFICE OF ADMINISTRATIVE LAW
:OAL DKT. NO.: EDE OA 03868-02N
Petitioner, AGENCY REF. NO.: 117-4/02
vs.
DEPARTMENT OF EDUCATION, : ORDER OF SETTLEMENT
Respondents.
WHEREAS, Petition, Charlie Outlaw {"Petitioner") and

Respondent, New Jersey Department of Education ("Department"), have
mutually agreed to settle the above-captioned matter, with Anthony
Mazza, Esg. Appearing on behalf of Petitioner and David Samson,
Attorney General of New Jersey, by Kathleen Asher, Deputy Attorney
General, appearing on behalf of Respondent, and;

WHEREAS, this matter arose from the Department of Education,

9
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Office of Criminal History Review's finding that petitioner was
disqualified from employment with the Department pursuant to a
conviction for a disqualifying offense dating back to July 13,
1964 ; and;

WHEREAS, the parties to this matter have entefed into
discussions to amicably resolve this mater in the public interest;
and;

WHEREAS, the settlement of this matter shall not constitute
precedent in other pending or future litigation, and for good cause
being shown;

&
IT Is oN THIS A7 bay oF ”g,,m[ae , 2002

ORDERED THAT:

1. The criminal record of the petitioner Charlie Outlaw was
expunged pursuant to a court order of the Honorabiié%ighael L.
Ravin, J.S.C., Essex Count, filed on August 23, 200Q. &

2. The petitioner, is hereby not disqualified from EOntinued
employment regarding any employment supervised or governed by the
Department only as it pertains to the particular conviction which
took place on July 13, 1964;

3. Any further or pending action to disqualify the
petitioner from employment supervised or governed by the Department
only with regard to the conviction of July 13, 1964 is hereby
dismissed.

4. Petitioner will need to re-apply for a criminal history

background check with the Department of Education, Criminal History

o

bes
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Review Unit in order to confirm his eligibility for any and all

employment with the Department.

SANDRA ANN_KOBINSON
dministrative Law Judge

I hereby consent to the
form and entry of this order.

Kathleen Asher, DAG
Attorney for Respondent

H:\DOCUMENT\CLIENTS\AM\OUTLAW\PLEADING\ORD-SETT.PLD

!-(i



OAL DKT. NO. EDU 3868-02
AGENCY DKT. NO. 117-4/02

CHARLIE OUTLAW,
PETITIONER,
V. : COMMISSIONER OF EDUCATION
NEW JERSEY STATE DEPARTMENT : DECISION
OF EDUCATION,
RESPONDENT.

The record of this matter and settlement transmitted by the Office of
Administrative Law have been reviewed. Because this agency is a party to the present case, the
settlement, pursuant to N.J.A.C. 1:1-19.1(c) and (d), is deemed to be the final decision in this
matter.

IT IS SO ORDERED.

A

COMMPSIONER OF EDUCATION

Date of Decision; 1/15/03

Date of Mailing: 1/15/03




27-03

G.B., on behalf of minor child, Y.S.,

PETITIONER,

V.

BOARD OF EDUCATION OF THE
BOROUGH OF SOUTH PLAINFIELD,
MIDDLESEX COUNTY,

RESPONDENT.

January 16, 2003

COMMISSIONER OF EDUCATION

DECISION



State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 332-02S
AGENCY REF. NO. 513-12/01

G.B. o/b/0 Y.S.,
Petitioner,
V.
BOARD OF EDUCATION
OF THE BOROUGH OF
SOUTH PLAINFIELD,
MIDDLESEX COUNTY,

Respondent.

No appearance by or for Petitioner

John P. Nuttall, Esq., appearing for Respondent (Schwartz Simon Edelstein Celso &
Kessler, LLP, attorneys)

Record Closed: October 25, 2002 Decided: November 27, 2002

BEFORE ISRAEL D. DUBIN, ALIJ:
STATEMENT OF THE CASE AND PROCEDURAL HISTORY
Petitioner has appealed the determination by Respondent Board of Education of the
Borough of South Plainfield (Board) that his cousin, Y.S., was not entitled to a free public

education in the district. Petitioner claims that Y.S., who is a citizen of and currently resides in

Brazil, should be entitled to attend Respondent’s schools because she will be residing with him

New Jersey is an Equal Opportunity Employer

W



" OAL DKT. NO. EDU 332-02

in South Plainfield, where he has been paying school taxes for eighteen years. Respondent
answered that unless and until he obtained legal guardianship over the child, enrollment in the

district’s schools would be denied.

On December 16, 2001, Petitioner filed with the Commissioner of Education an appeal
from the Board’s determination and requested a hearing pursuant to N.J.S.4. 18A:6-9. On
January 30, 2002, the Department of Education transmitted this matter to the Office of
Administrative Law as a contested case pursuant to N.J.S.A. 52:14B-1 to -15 and N.J.S.A.
52:14F-1to -13.

On October 16, 2002, Respondent filed a motion asking that the appeal be dismissed for
failure to prosecute. Petitioner did not file any responding papers or return telephone messages
left by this Administrative Law Judge’s secretary. Since Petitioner had filed his appeal pro se,
rather than decide the motion on the papers, the undersigned scheduled the matter for hearing on
October 25, 2002, and it was heard on that date at the Office of Administrative Law,
Quakerbridge Road, Mercerville, New Jersey. The record was closed at the conclusion of the

hearing.

FACTUAL DISCUSSION

The material facts are essentially undisputed. Therefore, the factual statements contained

herein are the FINDINGS OF FACT made with respect to this matter.

On October 24, 2001, Petitioner submitted a “Sworn Statement/Affidavit of
Applicant/Guardian Domiciliary of South Plainfield” with Respondent Board of Education
seeking to enroll his thirteen-year-old cousin, Y.S., in the school district. In support of his
application, Petitioner stated that Y.S., a citizen and resident of Brazil, was living with her
grandmother because her father was unemployed and could not support her. Since Petitioner and
his wife had the financial means to care for her, it was their intention to bring her to the United
States and provide her with a more stable life. However, they did not intend to do so until after

Respondent approved her admission to the district’s schools.



*. OAL DKT. NO. EDU 332-02

By letter dated November 26, 2001, Petitioner was advised that Respondent had denied
Y.S. admission to the school district on the grounds that she did not satisfy the requirements of
N.J.S.A. 18A:38-1(b)(1). By way of explanation, Respondent pointed out that the affidavit
disclosed Y.S.’s mother was employed and had been granted custody of her on September 6,
2001. Additionally, her father had certified that he would be providing all of the support she
required. It was also clear that Y.S.’s grandmother had the present ability to raise and care for her
in Brazil. Consequently, Petitioner had failed to establish a family or economic hardship that

would warrant the girl’s enrollment in the district.

Upon receiving the file from the Department of Education, the undersigned scheduled a
prehearing telephone conference for March 26, 2002. During that conference, Petitioner stated
that he was attempting to obtain legal guardianship over Y.S. He was therefore granted additional
time to get his affairs in order and a status conference call was scheduled for May 23, 2002 at
4:00 p.m. However, the status conference could not be conducted because Petitioner was not

available to receive the call.

By letter dated May 31, 2002, the undersigned advised Petitioner that given his failure to
receive the call or respond to a message left on his answering machine, it had been assumed that
he had been unable to adopt or obtain legal guardianship of Y.S. He was therefore asked to
withdraw his appeal without prejudice by June 14, 2002, thereby enabling the Court and the

Board to devote precious time and energy to other matters.

June 14™ came and went without a response from Petitioner and a second status
conference call was scheduled for August 13, 2002. Once again, the conference operator was
unable to reach the Petitioner at the phone number he had provided. On October 16, 2002,
Respondent filed a motion asking that the appeal be dismissed for failure to prosecute. When
Petitioner did not file any responding papers or return telephone messages, the matter was set

down for a plenary hearing on October 25, 2002.

¢



. OAL DKT. NO. EDU 332-02

DISCUSSION OF THE LAW

Absent exigent circumstances, a petitioner’s failure to prosecute an appeal should result
in its dismissal. R.J. v. Board of Education of the Lower Camden County Regional School
District, 97 N.J.A.R.2d (EDU) 155 (1996); N.O. v. Board of Education of the Bridgewater-
Raritan School District, 96 N.J.A.R.2d (EDU) 746 (Comm. of Ed., 1996). In fact, that is exactly
what occurred in R.J., in which the ALJ stated:

Inasmuch as R.J. made no effort to contact the judge until the time
and date of the scheduled hearing despite the fact that she had
adequate notice, I FIND that R.J. had been dilatory in prosecuting
her appeal and unresponsive to communications from the
Department of Education and this judge. Accordingly, I
CONCLUDE that R.J. has abandoned prosecution and has failed
to show good cause why that failure should be excused.

The Initial Decision was affirmed by the Commissioner of Education.

The same result is warranted in this matter. Pursuant to N.J.A.C. 1:1-14.4,

If after appropriate notice, neither a party nor a representative
appears at any proceeding scheduled by the Clerk or judge, the
judge shall hold the matter for one day before taking any action. If
the judge does not receive an explanation for the nonappearance
within one day, the judge may ... direct the Clerk to return the
matter to the transmitting agency for appropriate disposition.

As related above, following the prehearing conference call of March 26, 2002, Petitioner
missed two consecutive status conference calls without an explanation. Moreover, he failed to
appear for the plenary hearing scheduled for and held on October 25, 2002, again without
explanation or excuse. Therefore, I FIND that Petitioner has for all intents and purposes

abandoned his appeal and CONCLUDE that Respondent’s Motion to Dismiss should be granted.

Yet, even if Petitioner had appeared on that date, he would have been hard-pressed to
make his case on the facts presented. The issue in this matter is whether R.B. is entitled to a free
education under N.J.§. 4. 18A:38-1, which provides that public schools shall be free to persons

over five and under twenty years of age who are "domiciled within the school district." See V.R.



*. OAL DKT. NO. EDU 332-02

o/b/o A.R. v. Hamburg Bd. of Educ., 2 N.J.A.R. 283, 287 (Educ. 1980), aff'd, State Bd., 1981
S.L.D. 1533, rev'd on other grounds, sub nom Rabinowitz v. New Jersey State Bd. of Educ., 550
F. Supp. 481 (D.N.J. 1982) (New Jersey requires local domicile, as opposed to mere residence, in
order for a student to receive a free education). Therefore, a determination of the child's domicile

1s the crucial element in a case such as this.

In the October 24, 2001 “Sworn Statement/Affidavit of Applicant/Guardian Domiciliary
of South Plainfield” Petitioner filed with the Board, he stated that Y.S. was a citizen of and
residing in Brazil. In fact, he expressly stated that he did not intend to bring her to the United
States to live with him until the Board approved her admission to its schools. He later confirmed
her status and his intentions during a prehearing conference call on March 26, 2002. He has not
contacted the Board or my chambers, much less submitted proof of legal guardianship over his
cousin since that time. Consequently, I FIND that Y.S. is not domiciled in South Plainfield and
CONCLUDE that she is not entitled to a free education under N.J.S.4. 18A:38-1.

DECISION AND ORDER

Accordingly, the Borough of South Plainfield Board of Education’s Motion to Dismiss is
GRANTED and it is therefore ORDERED that the appeal filed by G.B. on behalf of his cousin,
Y.S., be and is hereby DISMISSED.

[ hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of Education does
not adopt, modify or reject this decision within forty-five (45) days and unless such time limit is
otherwise extended, this recommended decision shall become a final decision in accordance with

N.J.S.A. 52:14B-10.
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Within thirteen (13) days from the date on which this recommended decision was mailed
to the parties, any party may file written exceptions with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION, 100 Riverview Plaza, 4th Floor, PO Box 500, Trenton,
New Jersey 08625-0500, marked "Attention: Exceptions." A copy of any exceptions must be

sent to the judge and to the other parties.

e e N2 \ ple =i MM\'_

DATE ISRAEL D. DUBIN, ALJ
Receipt Acknowledged:
/g)f’/C . Y ey ik /;/d )%/g(? C4L~}://Wff—t”—ﬁ»fi/®
DATE DEPARTMENT OF EDUCATION

Mailed to Payties,

R

y ACTING DIRECTOR A
CHIEF ADMINISTRATIVE LAV'\\‘I?JUDGE

DEC 5 2007

DATE OFFICE OF ADMINISTRATIVE LAW
IDD/mamf
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EXHIBITS

For Petitioner:

None.

For Respondent:

R-1  Motion to Dismiss with attached Exhibits “A” through “F”



OAL DKT. NO. EDU 332-02
AGENCY DKT. NO. 513-12/01

G.B., on behalf of minor child, Y.S,,

PETITIONER,
V. :  COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE : DECISION
BOROUGH OF SOUTH PLAINFIELD,
MIDDLESEX COUNTY,

RESPONDENT.

The record of this matter and the Initial Decision of the Office of Administrative
Law (OAL) have been reviewed. The parties filed no exceptions.

Upon careful and independent review of the record, the Commissioner concurs
with the Administrative Law Judge that this matter is appropriately dismissed as a result of
petitioner’s failure to prosecute.

Accordingly, the Initial Decision of the OAL is adopted for the reasons stated
therein and the instant Petition of Appeal is hereby dismissed.

IT IS SO ORDERED."

COMMIISSIONER OF EDUCATION

Date of Decision: 1/16/03

Date of Mailing: 1/16/03

" This decision, as the Commissioner’s final determination may be appealed to the State Board of Education
pursuant to N.J.S.A. 18A:6-27 et seq. and N.J.A.C. 6A:4-1.1 et seq. Commissioner decisions are deemed filed three
days after the date of mailing to the parties.

8



28-03

IN THE MATTER OF THE TENURE

HEARING OF TRACEY ABERNATHY,

A/K/A TRACEY RADEMACHER, MIDDLESEX
COUNTY VOCATIONAL SCHOOL DISTRICT,

MIDDLESEX COUNTY.

January 21, 2003

: COMMISSIONER OF EDUCATION

DECISION



AGENCY DKT. NO. 361-11/02

IN THE MATTER OF THE TENURE

HEARING OF TRACEY ABERNATHY,

A/K/A TRACEY RADEMACHER, MIDDLESEX : COMMISSIONER OF EDUCATION
COUNTY VOCATIONAL SCHOOL DISTRICT, : DECISION

MIDDLESEX COUNTY.

This matter was opened before the Commissioner of Education on
November 12, 2002 through the certification of tenure charges alleging incapacity to return to
work, or unbecoming conduct, against a tenured teacher of the handicapped at the New
Brunswick Vocational and Technical High School campus of the Board of Education of the
Middlesex County Vocational School District.

The Commissioner directed respondent, via both certified and regular mail on
November 12, 2002, to file an Answer to the tenure charges against her.! Such communication
clearly provided respondent notice that, pursuant to N.J.A.C. 6A:3-5.3 and 6A:3-54, an
individual against whom tenure charges are certified shall have 15 days from the date such
charges are filed with the Commissioner to file a written response to the charges, and that failure
to answer within the prescribed period, where no extension has been applied for and granted, or
where there has been no submission by the charged employee of a responsive filing indicating
that she does not contest the charges, will result in the charges being deemed admitted by the

charged employee. Because no reply has been received from respondent in response to the

! The return receipt indicates that respondent received such notice on December 2, 2002.

gl



Board’s charges, each count of the charges against respondent is deemed to be admitted. N.J.A.C.
6A:5-3(c).

The Commissioner’s review of the tenure charges certified against respondent by
the Board and the statement of evidence in support of those charges indicate that respondent
sustained an injury to her left ankle and foot on or about January 2, 2001 resulting in medical
treatment, including surgery. Although respondent’s doctor recommended in July 2001 that she
return to work with light duty, respondent did not return to work in September 2001.
Respondent underwent a second surgery on or about October 29, 2001; her physician anticipated
a return date of February 14, 2002. On or about that date, however, her doctor performed a
follow-up examination and indicated that respondent had sustained a permanent disability which
prevented her return to work. Thereafter, by letter dated February 28, 2002, Joseph C. Colombo,
the Superintendent, contacted respondent requesting clarification of her work status and offering
respondent a barrier-free accommodation as an inducement to return to work. Respondent did
not reply to the Superintendent. On or about April 3, 2002, respondent applied for
unemployment benefits, certifying that she is unable to return to work. By letter dated
April 9, 2002, the Superintendent again contacted respondent to discuss her future employment
with the district and her unemployment application. The letter stated, in pertinent part,

If it is your wish to terminate your employment with us and

thereby become eligible for unemployment benefits, please

complete the enclosed certification form and return it to my office.

I have tried numerous times during the past two weeks to contact

you, without success. If we do not hear from you we will have no

choice but to proceed with tenure charges based upon your

inability to work. Therefore, please contact me immediately.

(Statement of Tenure Charges, Exhibit I, Correspondence of
Joseph C. Colombo)



Respondent did not reply to the Superintendent’s request. She has been absent from her teaching
position since January 4, 2001 with no communication or indication as to when or if she will be
able to return to employment.

Deeming such charges to be admitted, and noting that respondent has chosen not
to deny the specific allegations contained therein, the Commissioner finds that the Board has
demonstrated that respondent is incapable of fulfilling her duties as a teacher, and that
respondent’s actions constitute unbecoming conduct, warranting her dismissal from her tenured
position.

IT IS ORDERED this 21st day of January 2003 that summary

decision shall be granted to the Board, and respondent shall be dismissed from her tenured
position as a teacher in the Board’s employ as of the date of this order. This matter shall be
referred to the State Board of Examiners pursuant to N.J.A.C. 6:11-3.6 for action against

respondent’s certificate as it deems appropriate,2

COMMISSIONER OF EDUCATION

Mailed 1/22/03

? This decision, as the Commissioner’s final determination, may be appealed to the State Board of Education
pursuant to N.J.S.A. 18A:6-27 et seq. and N.J.A.C. 6A:4-1.1 et seq., within 30 days of its filing. Commissioner
decisions are deemed filed three days after the date of mailing to the parties.



26-03

JOHN COOKE,
PETITIONER,

V.

COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE :
MIDDLESEX COUNTY VOCATIONAL DECISION
TECHNICAL SCHOOL DISTRICT, :
MIDDLESEX COUNTY,

RESPONDENT.

SYNOPSIS

Petitioner, riffed auto body repair teacher, alleged the respondent Board retained less senior
individuals in positions for which he was qualified.

The ALJ found that petitioner never acquired any seniority in the areas of culinary arts or
industrial arts, which would have obligated respondent to hire him in any of the positions he
sought from 1996 through 2001. The ALIJ noted that each vocational endorsement is a separate
seniority category and petitioner earned seniority only in the area of his endorsement (auto body
repair) in which he actually served. N.J.A.C. 6:3-5.1(17)(1).  Thus, the ALJ found that
respondent did not retain teaching staff members in positions for which petitioner was qualified
who were less senior than he in violation of petitioner’s seniority and tenure rights. The ALJ
granted respondent’s motion for summary decision and dismissed petitioner’s appeal.

The Commissioner adopted the Initial Decision for the reasons expressed therein; the petition
was dismissed.

This synopsis is not part of the Commissioner’s decision. It has been prepared for the convenience of the
reader. It has been neither reviewed nor approved by the Commissioner.

January 15, 2003

LE)
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 6105-01
AGENCY DKT. NO. 318-8/01

JOHN COOKE,

Petitioner,

V.

BOARD OF EDUCATION OF THE
MIDDLESEX COUNTY VOCATIONAL
TECHNICAL SCHOOL DISTRICT,
MIDDLESEX COUNTY,

Respondent.

Michael T. Barrett, Esq., for petitioner (Bergman & Barrett, attorneys)

Anthony B. Vignuolo, Esq., for respondent (Borrus, Goldin, Foley, Vignuolo, Hyman,
Stahl and Clarkin, attorneys)

Record Closed: September 4, 2002 Decided: December 5, 2002

BEFORE JOSEPH F. MARTONE, ALJ:

STATEMENT OF THE CASE AND PROCEDURAL HISTORY

Petitioner is a teaching staff member at respondent’s school district, and was subjected to
a reduction in force. Petitioner claims that respondent Board of Education retained staff

members in positions for which he was qualified who are less senior than he in violation of his

New Jersey is an Equal Opportunity Employer
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tenure rights. The matter was transmitted to the Office of Administrative Law (OAL) on
September 7, 2001, for hearing as a contested case. The matter was assigned to me on
September 28, 2001, and a telephone prehearing conference was scheduled for November 20,
2001. The November 20, 2001 prehearing telephone conference was adjourned at the request of
the attorney for petitioner due to his unavailability and was rescheduled for December 6, 2001.
As a result of that telephone prehearing conference, the matter was scheduled for hearing on July

17 and 18, 2002.

At a status conference held on April 4, 2002, the attorneys agreed to prepare a Stipulation
of Facts within 30 days and to report to me whether the matter was able to be decided by motion
or if a hearing would be required. In July 2002, the attorneys reported that the matter should be
the subject of a motion for summary decision, and the scheduled hearing dates were adjourned.
A motion for summary decision was filed by attorney for respondent on July 24, 2002, and
opposition to the motion was filed on September 3, 2002. The record was closed on September
4, 2002. By order of extension, the time limit for filing the initial decision was extended until

December 5, 2002.

FACTUAL DISCUSSION

Based upon the certification of Joseph C. Columbo, Superintendent for respondent
school district (R-2), and the certification of John W. Cooke, petitioner herein (P-1), it appears
that most of the underlying facts in this matter are not disputed. Thus, for the purpose of

deciding the within motion, the facts set forth herein are determined to be the facts in this matter.

Petitioner has been a teaching staff member with respondent since September 1988 (P-1
and R-2). At that time, petitioner was hired under an emergency certification because he was in
the process of completing courses for permanent certification (P-1). He is certified as a teacher"

of Auto Body Repair and served full-time in that position through school year 1994-95.

Petitioner was placed on sabbatical for school year 1995-96 (R-2), even though the

collective bargaining agreement at the time required at least seven years of teaching before a
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sabbatical could be taken (P-1). Petitioner received the sabbatical because of his illness due to

exposure in the auto body shop (P-1).

Petitioner’s certification asserts that at the time of his sabbatical year he was told by the
Superintendent and the Board President that because of his illness due to exposure in the auto

body shop, they would try to find him another position (P-1, paragraph 3).

On May 9, 1996, the Board of Education approved petitioner’s return from sabbatical
leave to resume his position as teacher of auto collision repair technology for the school year

1996 through 1997 (R-2A).

By letter dated April 29, 1996, petitioner applied for the position of Commercial Foods
Instructor at respondent’s Woodbridge Campus (R-2B). However, at the time he submitted his
application, he had not yet obtained his certification as a Commercial Foods Instructor, and did
not do so until March 1997 (R-2C). On June 13, 1996, the respondent appointed Mary T.
Boychuk to the position of Commercial Foods Instructor at the Woodbridge campus and

petitioner was advised of this by letter dated June 18, 1996 (R-2D).

By letter dated October 6, 1997, petitioner applied for the position of Culinary
Arts/Commercial Foods Instructor at respondent’s New Brunswick campus. By letter dated
December 12, 1997, petitioner was advised that Patricia Paustian was appointed to that position.

(R-2E)

By letter dated January 10, 2000, petitioner applied for the position of Teacher of
Production Manufacturing at the vocational schools. The position required a certificate of
Teacher of Industrial Arts, which petitioner did not hold. By letter dated April 13, 2000,
petitioner was advised that the position was filled by Christopher Clancy (R-2F).

By letter dated July 31, 2001, petitioner applied for the position of Teacher of Food
Services for the 2001-2002 school year. By letter dated September 14, 2001, petitioner was
advised by respondent that the position had been filled by another teaching staff member, Enzo

Paterno. (R-2G.)
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In May 2001, the Board of Education determined that a reduction in force was necessary
effective July 2001, and abolished petitioner’s position as Teacher of Auto Body Repair. (R-2,
paragraph 12.)

Respondent contends that petitioner was employed exclusively in his area of certification
as a Teacher of Auto Body Repair during his tenure as a teaching staff member for respondent
Vocational Schools, and that petitioner was employed in no other capacity (R-2, paragraph 13).
However, petitioner asserts that after his sabbatical leave and his return to auto body repair, he
again became ill and was subsequently given other assignments for the balance of the 1999-2000

and 2000-2001 school year, although none were in the area of culinary arts or industrial arts (P-1,

paragraph 8).

LEGAL DISCUSSION AND ANALYSIS

The issue in this matter is whether petitioner obtained seniority during his employment
with respondent which would have obligated respondent to hire petitioner in one of the other

teaching positions for which he applied.
N.J.A.C. 6:3-5.1(17)(i) provides the standards for determining seniority and states:

Any person holding an instructional certificate with subject area endorsements
shall have seniority within the secondary category only in such subject area
endorsements under which he or she has actually served.

In this matter, it is undisputed that petitioner was employed exclusively as a Teacher of
Auto Body Repair in the area of auto body repair during his entire tenure as a teaching staff
member for respondent. There is nothing in the record before me nor any other proofs or
evidence to the effect that petitioner held any other position or served in any other capacity
during his tenure as a teaching staff member. Even if petitioner had obtained additional
certifications during the course of his employment, if he was never actually employed in any of

those subject areas, he could not acquire any seniority with respect to those subject area
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endorsements. As a result, | FIND that petitioner never acquired any seniority in the areas of
culinary arts, or industrial arts which would have obligated respondent to hire him in any of the

positions he sought from 1996 through 2001.

I also note that petitioner did not raise any issue concerning respondent’s determination to

eliminate the auto body repair course of instruction.

It is undisputed that with respect to petitioner’s first application for a position as a
Commercial Food instructor, which he submitted in April 1996, he was clearly not qualified for
the position because he did not obtain his certification as a Commercial Food Instructor until
March 1997. As to the three subsequent positions which petitioner sought from 1997 to 2001,
and for which he was not hired, petitioner acquired no seniority which would have obligated

respondent to hire him for any of these positions.

Petitioner asserts that it was because he became ill based on his continued exposure to
exhaust, fumes and dust, and because he repeatedly but unsuccessfully attempted to have
respondent correct these problems, that the school district granted him a sabbatical before he was
entitled to receive it. He also contends that under these circumstances, he began to take courses
toward certification in other areas, particularly Commercial Food Instruction, with the knowledge
of blessing of the administration, and based on the presumption that other positions would be
made available to him in view of the foregoing circumstances. Despite the fact that he was in the
process of obtaining certifications in the areas for which he applied, he was not appointed to
these positions in favor of others who usually had no experience in the School District. Thus, it
is argued that petitioner has some equitable entitlement to positions which he applied for and was
qualified. Petitioner contends that the question in this matter is whether representations made to
petitioner by the agents of respondent should bind respondent to provide another position to
petitioner for which he applied, was qualified, but was rejected. Therefore, petitioner contends

that there is a dispute as to material fact.

However, each vocational endorsement is a separate seniority category and petitioner
earned seniority only in the area of his endorsement. See, Tote v. Mercer County Vocational-

Technical School Board of Education, 87 S.L.D. 11. The seniority of a vocational teacher is
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limited and cannot be extended to other endorsements. Hudson County Area Vo-Tech Ed. Assn.
v. Hudson County Area Vo-Tech Board of Education, 86 S.L.D. 106. While petitioner now
claims some entitlement to positions for which he applied during his tenure as an Auto Body
Instructor, I FIND that at no time did he ever acquire any seniority in those positions nor did he
ever grieve or appeal the denial of his application to fill any other positions. Thus, I FIND that
petitioner had no legal entitlement to any of these other positions nor to any seniority in any other
area of separate employment at the time the positions were filled. 1 FIND that petitioner
acquired no seniority in the other assignments given to him in the 1999-2000 and 2000-2001
school years after his return from sabbatical because none of the assignments were in the areas of

his certifications.

Based upon the foregoing, I FIND that respondent did not retain teaching staff members
in positions for which petitioner is qualified who are less senior than he in violation of
petitioner’s seniority and tenure rights. Therefore, | CONCLUDE that respondent’s motion for
summary decision should be granted and an initial decision should be issued in favor of

respondent in this matter.

DECISION AND ORDER

For the reasons stated above, it is hereby ORDERED that the actions of respondent were
correct and should be AFFIRMED, and petitioner’s appeal is hereby DISMISSED.

I hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of Education does
not adopt, modify or reject this decision within forty-five (45) days and unless such time limit is
otherwise extended, this recommended decision shall become a final decision in accordance with

N.J.S.A. 52:14B-10.
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Within thirteen (13) days from the date on which this recommended decision was mailed
to the parties, any party may file written exceptions with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION, 100 Riverview Plaza, 4th Floor, PO Box 500, Trenton,
New Jersey 08625-0500, marked "Attention: Exceptions." A copy of any exceptions must be
sent to the judge and to the other parties.

]
December 5, 2002 ' %ﬁ/g 1/(—&'/"«/ e

DATE ‘ })SEPH F. MARTONE, ALJ

Receipt Acknowledged:

7
DATE DEPARTMENT OF EDUCATION
Mai ti/Pjnies: b
1/'
o y ACTH Ty T !
DEC 9 002 '/ ciee ADMINISTRATIVE LA JUDGE
DATE OFFICE OF ADMINISTRATIVE LAW
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APPENDIX
LIST OF WITNESSES:
For petitioner:
None
For respondent:
None
LIST OF EXHIBITS:

For petitioner:
P-1 Certification of John W. Cooke

P-2  Petitioner’s Brief in opposition to motion for summary decision

For respondent:

R-1  Notice of Motion for Summary Decision

R-2  Certification of Joseph C. Colombo, with the following attachments:
Letter to petitioner dated May 9, 1996

Petitioner’s letter dated April 29, 1996

Petitioner’s Teacher of Food Production certificate dated March 1997
Letter to petitioner dated June 18, 1996

Petitioner’s letter dated October 6, 1997

SIECRESN- S

F. Letter to petitioner dated April 13, 2000
G. Petitioner’s letter dated July 31, 2001
R-3  Respondent’s Brief in support of Motion
R-4  Respondent letter memorandum dated September 9, 2002
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AGENCY DKT. NO. 318-8/01

JOHN COOKE,
PETITIONER,

V.

COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE :
MIDDLESEX COUNTY VOCATIONAL DECISION
TECHNICAL SCHOOL DISTRICT, :
MIDDLESEX COUNTY,

RESPONDENT.

The record of this matter and the Initial Decision of the Office of Administrative
Law have been reviewed. Petitioner’s exceptions and the Board’s reply thereto are duly noted
as submitted in accordance with N.J.A.C. 1:1-18.4, and were considered by the Commissioner in
reaching his decision.

Upon careful and independent review of the record in this matter, the
Commissioner concurs with the Administrative Law Judge that the Board’s motion for summary
decision is properly granted in its favor. Accordingly, the Initial Decision is adopted for the
reasons expressed therein; the Petition of Appeal is dismissed.

IT IS SO ORDERED.”

CcoOM IONER OF EDUCATION

Date of Decision: 1/15/03

Date of Mailing: 1/15/03

" This decision, as the Commissioner’s final determination, may be appealed to the State Board of Education
pursuant to N.J.S.A. 18A:6-27 et seq. and N.J.A.C. 6A:4-1.1 et seq., within 30 days of its filing. Commissioner
decisions are deemed filed three days after the date of mailing to the parties.

9
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BOARD OF EDUCATION OF THE

BOROUGH OF BLOOMSBURY,

HUNTERDON COUNTY,
PETITIONER,

V.

NEW JERSEY STATE DEPARTMENT
OF EDUCATION, DIVISION OF FINANCE,

RESPONDENT.

December 30, 2002

COMMISSIONER OF EDUCATION

DECISION



OAL DKT. NO. EDU 6260-00
AGENCY DKT. NO. 131-4/00

BOARD OF EDUCATION OF THE

BOROUGH OF BLOOMSBURY,
HUNTERDON COUNTY,
PETITIONER,
\'4 . COMMISSIONER OF EDUCATION
NEW JERSEY STATE DEPARTMENT : DECISION

OF EDUCATION, DIVISION OF FINANCE,

RESPONDENT.

The record and notice of withdrawal transmitted to the Commissioner by the
Office of Administrative Law pursuant to N.J.A.C. 1:1-19.2 have been reviewed. The Assistant
Commissioner, to whom this responsibility has been delegated pursuant to N.J.S.4. 18A:4-34c,
approves the withdrawal. Consequently, the matter is no longer deemed to be a contested matter
before the Commissioner and is accordingly dismissed.

IT IS SO ORDERED.

SSISTANT COMMISSIONER OF EDUCATION

Date of Decision: _ 12/30/02

Date of Mailing: 1/10/03

W
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BOARD OF EDUCATION OF THE VILLAGE,
OF RIDGEWOOD, BERGEN COUNTY,

PETITIONER,

V.

BOARD OF EDUCATION OF THE BOROUGH
OF PARAMUS, BERGEN COUNTY; BOARD
OF EDUCATION OF THE BOROUGH OF
EAST RUTHERFORD, BERGEN COUNTY;
AND Ke.A. AND L.A., parents of K.A., V.A.
ANDT.A.,

RESPONDENTS.

January 29, 2003

: COMMISSIONER OF EDUCATION

DECISION



State of New Jersey
- OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
SETTLEMENT

OAL DKT. NO. EDU 1888-08
Agency Dkt. No. 367-12/99

BOARD OF EDUCATION OF THE VILLAGE
OF RIDGEWOOD,

Petitioner,

V.

BOARD OF EDUCATION OF PARAMUS,
BOARD OF EDUCATION OF EAST
RUTHERFORD, BERGEN COUNTY AND
Ke.A. AND L.A. parents of K.A. AND V.A.
AND T.A., BERGEN COUNTY,

Respondents.

Peter P. Kalac, Esq., for petitioner
(Kalac, Newman, Lavender & Campbell, attorneys)

Joanne Butler, Esq., for Paramus Board of Education, respondent
(Schenck, Price, Smith & King, attorneys)

Mitzy Galis-Menendez, Esq., for East Rutherford Board of Education, respondent
(Chasan, Leyner, Bariso & Lamparello, attorneys)

Record Closed: December 3, 2002 Decided: December 17, 2002

BEFORE THOMAS E. CLANCY, ALAJ:
This case was transmitted to the Office of Administrative Law (OAL) on March 8,

2000 for resolution as a contested case pursuant to N.J.S.A. 52:14B-1 et seq. and
N.J.S.A. 52:14F-1 et seq.

New Jersey is an Equal Opportunity Employer
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During the pendency of the case at the Office of Administrative Law, the parties
settled their differences as provided in the attached Stipulation of Settlement, 3
attorneys’ letters dated November 21, 2002, November 22, 2002 and December 3,
2002, respectiyely, and their 3 enclosures, Resolutions by the Boards of Education

involved in this case.

Having reviewed the contents of the attached documents, | FIND: (a) that they
are consistent with the law, (b) that they fully dispose of all issues in controversy and

(c) that they were voluntarily entered into by the parties.

Accordingly, | CONCLUDE that the attached documents meet the requirements
of NJA.C. 1:1-19.1.1, and | hereby APPROVE same. In conjunction therewith, |
ORDER compliance with their contents and that these proceedings be and are hereby

TERMINATED.
'y

[ heréby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of
Education does not adopt, modify or reject this decision within forty-five (45) days and

unless such time limit is otherwise extended, this recommended decision shall become

a final decision in accordance with N.J.S.A. 52:14B-1Q
[4/ 7/0 72— %‘M/{ e& » "7

DATE [ /7 THOMAS E. CLANCY, ALAJ /

Receipt Acknowledged
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DEPARTMENT OF EDUCATION
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KALAC, NEWMAN, LAVENDER & CAMPBLLL

A Professional Corporation
1115 Green Grove Road
Neptunc. New Jersey 07753
(732) 922-2005 -

Attorneys for Pctitioner

STATE OF NEW JERSEY
OFFICE OF ADMINISTRATIVE LAW

-~ OAL Docket No. EDUQS-01888-00N

BOARD OF EDUCATION OF
THE VILLAGE OF RIDGEWQOOD,
Bergen County,

Petitioner,

-V§-

PARAMUS BOARD OF EDUCATION,

Agency Ref. No. 367-12/99

STIPULATION OF SETTLEMENT

Bergen County, and EAST RUTHERFORD

BOARD OF EDUCATION, Beruen
County, and KeA and |.A, parents of
KA, VA and TA,

Respondcats

WHEREAS, a controversy has ansen betwcen the peutioner, Board of Education

imd T

of the Village of Riduevrood, and resrondenvs, Paremues Beard of Hducation and Fas

Rutherford Board of Education regarding the distnct of residence and the educational

placement of KA, VA and TA, students determined 1o be homeless by the Bergen County

Superintendent of Schools, and

WITLREAS, the partics have now adjusted therr differencces, it is agreed between

the partics that

3

U



o Paramus Board of Education will assume (he educational responsibility for
KA, VA and TA for the 2000-01 school year,
s Village of Ridgewood Board of Education will not scck reimbursement for
Luition and transportation costs expended for KA, VA and TA to antend
Paramus schoal _dis;rict for any school year pﬁor to 2000-01.
e Village of Ridgewood Board of Education agrees to the dismissal of its
Petition. with prejudice.
e Parrmus Board of Education agrees to the dismissal of its Counterclaim and
Crossclaim, with prejudice.
This Stipulation shall be subject to ratification by the Boards of Education of’
Village of Ridgewood, Paramus, and East Rutherford. A form of the Boaids' Resolutions
are attached hereto as Fxhibits "A", "B" and "C". respectively

Attest VILLAGL OF RIDGEWOOD BOARD
OF LDUCATION

By wm%& By (LA ﬁM _
/ Secr President

Date, 5’97,/01/ 2001
ost nATAY 'nsnf\) PO UTFCCUCATION
ecretary Prestdent
l) _. 200!
Attest. FAST RUTHERFORD BOARD OF
M EDUCATION
By ; By: "'/léﬁ:_i
ccrumy President
Date , 2007,

ab
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BOARD OF EDUCATION OF THE VILLAGE,
OF RIDGEWOOD, BERGEN COUNTY,

PETITIONER,

V.
COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE BOROUGH
OF PARAMUS, BERGEN COUNTY; BOARD : DECISION
OF EDUCATION OF THE BOROUGH OF
EAST RUTHERFORD, BERGEN COUNTY;
AND Ke.A. AND L.A,, parents of K.A., V.A.
ANDT.A.,

RESPONDENTS.

The record,l Stipulation of Settlement,2 and Initial Decision issued by the Office
of Administrative Law, pursuant to N.J.A.C. 1:1-19.1, have been reviewed.

Upon review, the Commissioner approves the settlement terms and adopts the
settlement as the final decision in this matter. The matter is hereby dismissed, subject to
compliance with the terms of the settlement.

IT IS SO ORDERED.

A Jr—

COMMISSIONER OF EDUCATION

Date of Decision: 12903

Date of Mailing: ___1[29]03

! Petitioner notified the Administrative Law Judge by letter of December 3, 2002 of its rescission of that part of the
Verified Petition which identified Ke.A. and L.A. as parties to the instituted action, thereby rendering Ke.A. and
L.A. nonparticipants in this matter.

The Commissioner notes that the petitioning Board and each of the two respondent Boards submitted resolutions
approving the Stipulation of Settlement.
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KEARNY EDUCATION ASSOCIATION, on
behalf of itself and the members named herein,
SANDRA SIINO, SALLY ANN ROESSLER,
RUSSELL IUCULANO, MARY ANN PALO,
NANCY DONNELLY, KATHLEEN PUORRO,
AND ALLAN STOPHERD,

PETITIONERS,
V.

BOARD OF EDUCATION OF THE TOWN OF
KEARNY, HUDSON COUNTY,

RESPONDENT.

January 29, 2003

: COMMISSIONER OF EDUCATION

DECISION

B
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 11367-95
AGENCY REF. NO. 273-7/95

KEARNY EDUCATION ASSOCIATION, o/b/o
SANDRA SIINO, SALLY ANN ROESSLER,
RUSSELL IUCALANO, MARY ANN PALO,
NANCY DONNELLEY, KATHLEEN PUORRO &
ALLAN STOPHERD,

Petitioners,
V.

BOARD OF EDUCATION OF THE TOWN OF -
KEARNY, HUDSON COUNTY, NEW JERSEY,

Respondent.

Kathleen A. Naprstek, Esq., for petitioner (Zazzali, Fagella & Nowak, Kleinbaum &
Friedman, attorneys)

Kenneth J. Lindenfelser, Esq., for respondent

Record Closed: December 11, 2002 Decided: December 17, 2002
BEFORE THOMAS E. CLANCY, ALJ:

This matter was transmitted to the Office of Administrative Law (OAL) on October
5, 1995 for resolution as a contested case pursuant to N.J.S.A. 52:14B-1 to -15 and

N.J.S.A. 52:14F-1 to -13. It concerns alleged violations of teachers' tenure rights and 3

seniority rights.

New Jersey is an Equal Opportunity Employer
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During the pendency of this case at the Office of Administrative Law, it was
consolidated with four other cases bearing the following OAL Docket Numbers: EDU
11368-95, EDU 11221-96, EDU 7910-97 and EDU 9811-98. These four other cases
were terminated at the OAL by way of Initial Decision/Settlements rendered by the

undersigned towards the end of April 2000.*

With respect to the substance of this case (EDU 11367-95), the parties have
settled their differences as provided in the attached seven documents designated as: (A)
Letter dated April 9, 2000 and its companion Partial Stipulation of Settlement; (B)
Stipulation of Settlement as to Sandra Siino and Sally Ann Roessler; (C) Stipulation of
Settlement as to Nancy Donnelley; (D) Stipulation of Settlement as to Allan Stopherd; (E)
Letter dated March 22, 2002 (with two attachments) from petitioners' attorney; (F)
Notification of Withdrawal dated March 22, 2002 executed by petitioner's attorney on
behalf of Mary Ann Palo (with two attachments); (G) Letter from respondent's attorney
dated July 23, 2002 with two certified Resolutions by the Kearny Board of Education
concerning petitioners Nancy Donnelley and Allan Stopherd; and (H) Addendum to

previous Stipulation of Settlement dated March 22, 2002.

Having carefully scrutinized the contents of the above-referenced documents, |
FIND: (a) that they are consistent with the law, (b) that they fully dispose of all issues in

controversy, and (c) that they were voluntarily entered into by the parties.

Accordingly, | CONCLUDE that the attached documents meet the requirements of
N.J.A.C. 1:1-19.1 and | hereby APPROVE same. In conjunction therewith, | ORDER that
the parties comply with their contents and that these proceedings be and are hereby
TERMINATED.

*Attached please find document labeled (A) resolving the four other cases.
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| hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration. el

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of
Education does not adopt, modify or reject this decision within forty-five (45) days and
unless such time limit is otherwise extended, this recommended decision shall become
a final decision in accordance with N.J.S.A. 52:14B-10.

/p/7/o 2 W

DATE r/ THOMAS E. CLANCY, ALJ
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KENNETH J. LINDENFELSER
ATTORNEY AT LAW
570 Kearny Avenue
KEARNY, NEW JERSEY 07032
Tel. (201) 998-9500
Fax (201) 997-4557

April 09, 2000
Hon. Thomas E. Clancy, A.L.J.
State of New Jersey
Office of Administrative Law
185 Washington Street
Newark, NJ 07102

OAL Docket .qﬂ)il'llim»
White and Van Qostendorp v. KBOE
OAL Docket No. EDU 11368-895;
Siino v. KBOE
OAL Docket Nos. EDU 11221-96;
EDU 07910-97 and

EDU 09811-98
Dear Judge Clancy:

The above matters all stem from a RIF by the KBOE in April of 1995 and have been
consolidated. Enclosed please find a Partial Stipulation of Settlement which fully resolves OAL
Docket Nos. EDU 11368-95; EDU 11221-96; EDU 07910-97 and EDU 09811-98. It also
partially resolves the one remaining docket No. EDU 11367-95.

The parties are continuing to narrow the issues and to negotiate a possible resolution
regarding the remaining claims. It is the hope of both counsel to have this matter concluded
without the need for a hearing within the next several weeks.

I wish to acknowledge and thank Your Honor for the patience you have shown in this
matter. Please contact my office in the event you have any concerns or require anything
addiiional at this time.

Yours very trul

Xénneth J/ | indénfelser

Attorney for the KBOE

KJL:kat
Enc.
cc: Kathleen A. Naprstek, Esq.
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ZAZZALI, ZAZZALI, FAGELLA & NOWAK
One Riverfront Plaza
Newark, New Jersey
(973) 623-1822
Attorneys for Petitioners

07102-5410

KEARNY EDUCATION ASSOCIATION, on
behalf of itself and the members
named herein, SANDRA SIINO, SALLY
ANN ROESSLER, RUSSELL IUCULANO,
MARY ANN PALO, NANCY DONNELLY,

KATHLEEN PUORRO and ALLAN STOPHERD, :

Petitioners,
V.

BOARD OF EDUCATION OF THE TOWN
OF KEARNY, HUDSON COUNTY,

Respondent.

PATRICIA L. WHITE and JUDITH
VAN OOSTENDORP,

Petitioners,
V.

BOARD OF EDUCATION OF THE TOWN
OF KEARNY, HUDSON COUNTY,

Respondent.

SANDRA SIINO,

Petitioner,
V.

BOARD OF EDUCATION OF THE TOWN
OF KEARNY, HUDSON COUNTY,

Respondent.

SANDRA SIINO,

Petitioner,
V.

BOARD OF EDUCATION OF THE TOWN
OF KEARNY, HUDSON COUNTY,

Respondent.

3b

BEFORE THE COMMISSIONER
OF EDUCATION/OFFICE OF
ADMNISTRATIVE LAW

AGENCY REF. NO. 273-7/9
OAL DKT NO. ED@FT1367-9579

BEFORE THE COMMISSIONER
OF EDUCATION/OFFICE OF
ADMINISTRATIVE LAW

AGENCY REF. NO. 310-7/95
OAL DKT NO. EDU 11368-95

BEFORE THE COMMISSIONER
OF EDUCATION/OFFICE OF
ADMINISTRATIVE LAW

AGENCY REF. NO. 229-6/96
OAL DKT NO. EDU 11221-96

BEFORE THE COMMISSIONER
OF EDUCATION/OFFICE OF
ADMINISTRATIVE LAW

AGENCY REF. NO. 227-6/97
OAL DKT NO. EDU 07910-97
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SANDRA SIINO, : BEFORE THE COMMISSIONER
: OF EDUCATION/OFFICE OF

Petitioner, : ADMINISTRATIVE LAW

V. H
: AGENCY REF. NO. 335-7/98

BOARD OF EDUCATION OF THE TOWN :  OAL DKT NO. EDU 09811-98

OF KEARNY, HUDSON COUNTY, :

Respondent.

PARTIAL STIPULATION
OF SETTLEMENT

The above-captioned matter having been brought before the
Commissioner of Education upon Petitions of Appeal, petitioners
Sandra Siino, Sally Ann Roessler, Patricia L. White and Judith
Van Oostendorp and respondent Board of Education of the Town of
Kearny hereby agree to amicably resolve the disputes between
them, now pending before this court, subject to the terms and
conditions set forth below: |

1. For purposes of this agreement, Respondent Board of
Education of the Town of Kearny shall hereinafter be referred to
as the Board.

2. Petitioner Siino holds an instructional certificate
with endorsements as an Elementary School Teacher (K-8) and
Nursery School Teacher.

3. Petitioner Siino has been employed by the Board in a
tenurable position since September 16, 1987. Pursuant to her
service with the Board under her elementary endorsement, Siino
had acquired tenure status prior to June 30, 1995, which tenure
status extends to all subjects that she is authorized to teach
under all her endorsements to her instructional certificate.

4. As of June 30, 1995, Siino had also acquired 3.98 years

S
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of seniority as an elementary teacher.

5. Siino has been employed by the Board during the past
four school years (1995-96, 1996-97, 1997-98 and 1998-99) and has
acquired an additional 3.5 years of seniority as an elementary
teacher. Thus, as of June 30, 1999, Siino has acquired 7.48
years of seniority as an elementary teacher.

6. Petitioner White holds an instructional certificate
with endorsements as a Teacher of Social Studies (K-12),
Elementary School Teacher (K-8), Nursery School Teacher and
Reading Teacher/Specialist.

7. Petitioner White has been employed by the Board in a
tenurable position since September 1, 1988. Pursuant to her

service with the Board under her elementary and reading teacher ;.

A

endorsements, White had acquired tenure status prior to June 30,
1995, which tenure'status extends to all subjects that she is
authorized to teach wunder all her endorsements to her
instructional certificate.

8. As of June 30, 1995, White had also acquired 5.0 years
of seniority as an elementary teacher and 3.0 years of seniority
as a reading teacher.

9. White has been employed by the Board during the past
four school years (1995-96, 1996-97, 1997-98 and 1998-99) and has
acquired an additional 4.0 years of seniority as an elementary
teacher and as a reading teacher. Thus, as of June 30, 1999,
White has acquired 9.0 years of seniority as an elementary
teacher and 7.0 years of seniority as a reading teacher. .

10. Petitioner Van Oostendorp holds an instructional

s
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certificate with endorsements as an Elementary School Teacher (K-
8) and Nursery School Teacher.

11. Petitioner Van Oostendorp has been employed by the
Board in a tenurable position since September 1, 1986. Pursuant
to her service with the Board under her elementary and reading
teacher endorsements, Van Oostendorp had acquired tenure status
prior to June 30, 1995, which tenure status extends to all
subjects that she 1is authorized to teach under all her
endorsements to her instructional certificate.

12. As of June 30, 1995, Van Oostendorp had also acquired
6.0 years of seniority as an elementary teacher and 3.0 years of
seniority as a reading teacher.

13. Van Oostendorp has been employed by the Board during
the past four school years (1995-96, 1996-97, 1997-98 and 1998-
99) and has acquired an additional 4.0 years of seniority as an
elementary teacher and as a reading teacher. Thus, as of June
30, 1999, Van Oostendorp has acgquired 10.0 years of seniority as
an elementary teacher and 7.0 years of seniority as a reading
teacher.

14. Petitioner Roessler holds an instructional certificate
with endorsements as an Elementary School Teacher (K-8).

15. Petitioner Roessler has been employed by the Board in
a tenurable position since September 1, 1989. Pursuant to her
service with the Board under her elementary endorsement, Roessler
had acquired tenure status prior to June 30, 1995, which tenure
status extends to all subjects that she is authorized to teach

under her endorsements to her instructional certificate.

3¢




16. As of June 30, 1995, Roessler had also acquired 3.0 :;
years of seniority as an elementary teacher.

17. During the past four school years (1995-96, 1996-97,
1997-98 and 1998-99), and as a result of a reduction in force
effectuated by the Board, Roessler has been employed outside the
district as a full-time associate media specialist.

18. Roessler shall be reappointed to a full-time 10 month
position as an elementary teacher in the Kearny School District
for the 1999-2000 school year commencing September 1, 1999,
subject to any 60 day notice which she may be contractually
required to give to her current employer.

19. Roessler shall be credited with 4.0 additional years of
seniority as an elementary teacher. Thus, as of June 30, 1999, <=
Roessler has acquired 7.0 years of seniority as an elementarywvr
teacher.

20. Roessler sustained a significant salary loss as a
result of her reduction in force and her subsequent employment
outside the district.

21. In lieu of a cash settlement, the Board agrees to award
Roessler 100 sick days and to place her on Step 15*/Equivalency
6 of the Salary Guide for the 1999-2000 school year, which shall

be deemed to constitute back pay.

22. Neither the Board nor any agents, officers,
2AZZALL ZAZZALL, representatives, or employees of the Board shall retaliate or
FAGELLA & NOWAK

™™ ||l take adverse action based upon the petitioners' filing or pursuit
of this litigation. ey,

¥V

23. These petitioners shall withdraw the Petitions OET
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Appeal presently pending before the Office of Administrative Law
and Commissioner of Education, under the following Docket
Numbers: Agency Ref. No. 310-7/95 and OAL Dkt. No. EDU 11368-95;
Agency Ref. No. 229-6/96 and OAL Dkt. No. EDU 11221-96; Agency
Ref. No. 227-6/97 and OAL Dkt. No. EDU 07910-97; and Agency Ref.
No. 335-7/98 and OAL Dkt. No. EDU 09811-98.

24. This Settlement Agreement resolves those claims by
petitioners Sandra Siino, Sally Ann Roessler, Patricia L. White
and Judith Van Oostendorp arising from the Board's failure to
recognize their tenure rights in effectuating reductions in force
effective June 30, 1995 and thereafter.

25. This Agreement contains all the terms of the parties'

agreement and cannot be modified or changed unless all parties

agree to do so in writing.

ZAZZALI, ZAZZALI, FAGELLA & NOWAK, P.C.
Attorneys for Petitioners, Sandra Siino,
Sally Ann Roessler, Patricia L. White

and Judith Van Oostendorp

/"{@7{4 oL /’LWTQ/ ) ”»/ j 7 /ce
By: Kathleern A. Napfstek, Esq. Dated:/

KENNETH J. LINDENFELSER, ESQ.
Attorney for Respondent, Board of
Education of fhe Town of Kearny

.

By: Henneth! J. Lindenfelser, Esq.
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ZAZZALI, FAGELLA & NOWAK

One Riverfront Plaza

Newark, New Jersey 07102-5410
(973) 623-1822

Attorneys for Petitioners

KEARNY EDUCATION ASSOCIATION, on : BEFORE THE COMMISSIONER
behalf of itself and the members : OF EDUCATION/OFFICE OF

named herein, SANDRA SIINO, SALLY : ADMNISTRATIVE LAW
ANN ROESSLER, RUSSELL IUCULANO, :

MARY ANN PALO, NANCY DONNELLY, :  AGENCY REF. QO S2l93 |
KATHLEEN PUORRO and ALLAN STOPHERD, : OAL DKT NO J

Petitioners,
V.
: STIPULATION OF
BOARD OF EDUCATION OF THE TOWN : SETTLEMENT AS TO
OF KEARNY, HUDSON COUNTY, : PETITIONERS SANDRA
: SIINO AND SALLY
Respondent. : ANN ROESSLER

The above-captioned matter having been brought before the
Commissioner of Education upon a Petition of Appeal, petitioners
Sandra 8iino and Sally Ann Roessler and respondent Board of
Education of the Town of Kearny hereby agree to amicably resolve
this dispute between them, now pending before this court, subject
to the terms and conditions set forth below:

1. For purposes of this agreement, Respondent Board of
Education of the Town of Kearny shall hereinafter be referred to
as the Board.

2. Petitioner Siino holds an instructional certificate
with endorsements as an Elementary School Teacher (K-8) and
Nursery School Teacher.

3. Petitioner Siino has been employed by the Board in a
tenurable position since September 16, 1987. Pursuant to her

service with the Board under her elementary endorsement, Siino

g

&
had acquired tenure status prior to June 30, 1995, which tenure W
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status extends to all subjects that she is authorized to teach
under all her endorsements to her instructional certificate.

4. As of June 30, 1995, Siino had also acquired 3.98 years
of seniority as an elementary teacher.

5. Siino has been employed by the Board during the past
four school years (1995-96, 1996-97, 1997-98 and 1998-99) and has
acquired an additional 3.5 years of seniority as an elementary
teacher. Thus, as of June 30, 1999, Siino has acquired 7.48
years of seniority as an elementary teacher.

6. Petitioner Roessler holds an instructional certificate
with endorsements as an Elementary School Teacher (K-8).

7. Petitioner Roessler has been employed by the Board in
a tenurable position since September 1, 1989. Pursuant to her
service with the Board under her elementary endorsement, Roessler
had acquired tenure status prior to June 30, 1995, which tenure
status extends to all subjects that she is authorized to teach
under her endorsements to her instructional certificate.

8. As of June 30, 1995, Roessler had also acquired 3.0
years of seniority as an elementary teacher.

9. As of June 30, 1995, Roessler had also accumulated 30.5
days of unused sick leave pursuant to her employment with
respondent.

10. During the past four school years (1995-96, 1996-97,
1997-98 and 1998-99), and as a result of a reduction in force
effectuated by the Board, Roessler has been employed outside the
district as a full-time associate media specialist.

11. Roessler shall be reappointed to a full-time 10 month
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position as an elementary teacher in the Kearny School District
for the 1999-2000 school year commencing September 1, 1999,
subject to any 60 day notice which she may be contractually
required to give to her current employer. She shall be placed on
Step 15*/Equivalency 6 of the Salary Guide for the 1999-2000
school year.

12. Roessler shall be credited with 4.0 additional years of
seniority as an elementary teacher for the past four (4) school
years (1995-96 through 1998-99 school years). Thus, as of June
30, 1999, Roessler has acquired 7.0 years of seniority as an

elementary teacher.

13. Roessler shall also be credited with 15 days of paid

sick leave time for each of the past four (4) school years (1995-
96 through 1998-99 school vyears), consistent with N.J.S.A.
18A:30-7.

14. The Board shall also credit Roessler with an additional
5 paid sick days for the 1999-00 school year and an additional 5
paid sick days for the 2000-01 school year.

15. Neither the Board nor any agents, officers,
representatives, or employees of the Board shall retaliate or
take adverse action based upon the petitioners' filing or pursuit
of this litigation. |

16. These petitioners shall withdraw this Petition of
Appeal presently pending before the Office of Administrative Law
and Commissioner of Education, under the above-captioned docket

and agency numbers.

17. This Settlement Agreement resolves those claims by 3

|

i
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petitioners Sandra Siino and Sally Ann Roessler arising from the
Board's failure to recognize their tenure rights in effectuating
reductions in force effective June 30, 1995.

18. This Agreement contains all the termg of the parties’
agreement and cannot be modified or changed unless all parties

agree to do so in writing.

ZAZZALI, FAGELLA & NOWAK, P.C.
Attorneys for Petitioners
Sandra Siino and Sally Ann Roessler

]4&?*4%1&452 ﬁngunjﬁjﬁ, hﬂ/é?f/ée
By: /Kathleen A. Naprstek, Esq. Datef: '’

KENNETH J. LINDENFELSER, ESQ.
Attorney for Resp?ndent, Board of
Education of the Town of Kearny

Sl e

By: Kénnétﬁ/U%/Lindenfelser, Esq. Datéd: '




ZAZZALl, FAGELLA, NOWAK,
KLEINBAUM & FRIEDMAN

One Riverfront Plaza

Newark, New Jersey 07102-5410

(973) 623-1822

Attorneys for Petitioners

KEARNY EDUCATION ASSOCIATION,; : BEFORE THE COMMISSIONER
on behalf of itself and the members : OF EDUCATION/OFFICE OF
named herein, SANDRA SIINO, SALLY : ADMINISTRATIVE LAW
ANN ROESSLER, RUSSELL :
IUCULANO, MARY ANN PALO, : Agency Ref. No. 273-7/95
NANCY DONNELLY, KATHLEEN : OAL Dkt No. EDU 11367-95
PUORRO and ALLAN STOPHERD, :

Petitioners,
V.

: STIPULATION OF SETTLEMENT

BOARD OF EDUCATION OF THE : AS TO PETITIONER

TOWN OF KEARNY, HUDSON : NANCY DONNELLY
OF KEARNY, HUDSON COUNTY, :

Respondent.

The above-captioned matter having been brought before the Commissioner of
Education upon a Petition of Appeal, petitioner Nancy Donnelly and respondent Board |
of Education of the Town of Kearny hereby agree to amicably resolve this dispute
between them, now pending before this court, subject to the terms and conditions set

forth below:

LLEneaLm 1. For purposes of this agreement, Respondent Board of Education of the

ATTORNEYS AT LAW

Town of Kearny shall hereinafter be referred to as the Board.




2. Petitioner Donnelly holds an instructional certificate with an endorsement
as a Teacher of Home Economics.
3. Petitioner Donnelly has been employed by the Board in a tenurable

position since on or about September 1, 1983. Pursuant to her service with the Board

under the aforementioned teaching certification and endorsement, Donnelly had
acquired tenure status prior to June 30, 1995, which tenure status extends to all subjects
that she is authorized to teach under her endorsements to her instructional certificate.

4. As of June 30, 1995, Donnelly had also acquired 11.81 years of seniority
as a teacher.

5. During these past seven (7) school years (1995-96, 1996-97, 1997-98, |
1998-99, 1999-2000, 2000-2001 and 2001-2002), and as a result of a reduction in force
effectuated by the Board, Donnelly has been employed outside the district as a full-time
home economics teacher.

6. The parties agree that Donnelly should have been retained in a full-time
10 month position as a teacher in the Kearny School District for these past seven (7)
school years (1995-96, 1996-97, 1997-98, 1998-99, 1999-2000, 2000-2001 and 2001-
2002), and the Board offered to reinstate her to a newly created home economics
position, effective February 4, 2002, which position Donnelly declined.

7. Taking into account the mitigation of damages by Donnelly’s employment

in another position during these past seven (7) school years, the parties agree that the

ﬁ\""l’\ﬂsc‘w’é
caohzEALL Board shall pay Donnelly the gross amount of $35,000.00, subject to stadard and
S . ordinary payroll deductions, which shall be deemed to constitute the gross back pay

ATTORNEYS AT LAW

award less mitigation of damages for the past seven (7) school years.

2
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8. The parties agree that neither party is responsible for the payment of the
other party’s attorneys fees in connection with this matter.

9. Neither the Board nor any agents, officers, representatives, or employees
of the Board shall retaliate or take adverse action based upon the petitioner's filing or
pursuit of this litigation.

10.  This Settlement Agreement resolves any and all claims, including civil
rights claims, by petitioner Nancy Donnelly arising from the Board’s termination of her
employment, which took effect June 30, 1995, and regarding the petitioner’s allegation J

that the Board acted unlawfully in terminating her employment and in failing to retain

petitioner instead of any other employee in a full-time position.

11.  The parties agree that this Settlement Agreement is contingent upon its

approval by the Commissioner of Education.

12.  This Agreement contains all the terms of the parties' agreement and
cannot be modified or changed unless all parties agree to do so in writing. In the event,
however, that this Agreement requires some modification to facilitate its approval by the
Commissioner of Education, the parties agree to make such modification in a timely
fashion in order to effectuate the intent of the parties as to this agreement.

ZAZZALIl, FAGELLA, NOWAK,
KLEINBAUM & FRIEDMAN
Attorneys for Petitioner, Nancy Donnelly
T | e Gh o B, 3fazfeo
By: Kathleen A. Napfstek, Esq. Dated: ’
3
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KENNETH J. LINDENFELSER, ESQ.

Attorney for Respondent, Board of
Education of the

By: Véﬁ/ne“’éﬁj. Lindenfelser, Esq.
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ZAZZALl, FAGELLA, NOWAK,
KLEINBAUM & FRIEDMAN
One Riverfront Plaza
Newark, New Jersey 07102-5410
(973) 623-1822
Attorneys for Petitioners
KEARNY EDUCATION ASSOCIATION, : BEFORE THE COMMISSIONER
on behalf of itself and the members : OF EDUCATION/OFFICE OF
named herein, SANDRA SIINO, SALLY : ADMINISTRATIVE LAW
ANN ROESSLER, RUSSELL :
IUCULANO, MARY ANN PALO, Agency Ref. No. 273-7/95 ;
NANCY DONNELLY, KATHLEEN OAL Dkt No. EDU 11367-95
PUORRO and ALLAN STOPHERD,
Petitioners, Z
V. . —
: STIPULATION OF SETTLEMENT
BOARD OF EDUCATION OF THE : AS TO PETITIONER
TOWN OF KEARNY, HUDSON : ALLAN STOPHERD
OF KEARNY, HUDSON COUNTY, :
Respondent.
The above-captioned matter having been brought before the Commissioner of |
Education upon a Petition of Appeal, petitioner Allan Stopherd and respondent Board
of Education of the Town of Kearny hereby agree to amicably resolve this dispute
between them, now pending before this court, subject to the terms and conditions set
forth below:
1. For purposes of this agreement, Respondent Board of Education of the
Town of Kearny shall hereinafter be referred to as the Board.
e
1
LY
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2. Petitioner Stopherd holds an instructional certificate with an endorsement
as a Teacher of Machine Shop.

3. Petitioner Stopherd has been employed by the Board in a tenurable
position since September 5, 1973. Pursuant to his service with the Board under the
aforementioned teaching certification and endorsement, Stopherd had acquired tenure
status prior to June 30, 1995, which tenure status extends to all subjects that he is
authorized to teach under his endorsements to his instructional certificate.

4. As of June 30, 1995, Stopherd had also acquired 22.0 years of seniority
as a teacher.

5. As of June 30, 1995, Stopherd had also accumulated 172 % days of |
unused sick leave pursuant to his employment with respondent.

6. During the past seven (7) school years (1995-96, 1996-97, 1997-98, 1998-
99, 1999-2000, 2000-2001 and 2001-2002), and as a result of a reduction in force
effectuated by the Board, Stopherd has been employed outside the district in positions
not related to education. |

7. The parties agree that Stopherd should have been retained in a full-time
10 month position as a teacher in the Kearny School District for the past seven (7)
school years (1995-96, 1996-97, 1997-98, 1998-99, 1999-2000, 2000-2001 and 2001-
2002). The Board thus agrees to reinstate Stopherd to the position of teacher for the
past seven (7) school years (1995-96, 1996-97, 1997-98, 1998-99, 1999-2000, 2000-
2001 and 2001-02) at the following annual salaries:

1995/96 $55,112.00

1996/97 $56,112.00




1997/98 $58,496.00

1998/99 $61,145.00

1999/00 $63,095.00

2000/01 $65,195.00

2001/02 $67,295.00

8. Taking into account the mitigation of damages by Stopherd’s employment
in other positions during these past seven (7) school years, the parties agree that the |
Board shall pay Stopherd the gross amount of $25,000.00, which shall be deemed to
constitute the gross back pay award of $426,450.00 less mitigation of damages and
deductions for Stopherd’s share of his pension contributions for the past seven (7)
school years as set forth in paragraph 11 below.

9. The Board agrees to recognize and credit Stopherd with 7.0 additional w
years of seniority as a teacher for the past seven (7) school years (1995-96 through |
2001-02 school years). Thus, as of June 30, 2002, Stopherd will have acquired 29.0
years of seniority as a teacher.

10.  Stopherd shall also be credited with 15 days of paid sick leave time for
each of the past seven (7) school years (the 1995-96 through 2001-02 school years),
consistent with N.J.S.A. 18A:30-7. Thus, as of June 30, 2002, Stopherd shall have

accumulated 277 %2 days of unused sick leave pursuant to his employment with

respondent.
PacElia. nowax. 11.  The parties agree that Stopherd shall pay his share of any contributions
T e to the Teachers’ Pension and Annuity Fund for the past seven (7) school years (the

1995-96 through 2001-02 school years) and that the monies for said payment shall be -m,
4
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deducted from his gross back pay award of $424,150.00 less mitigation of damages, as
set forth in paragraph 8 above. The parties agree that the Board shall not be liable for
Stopherd’s share thereof, that Stopherd shall not be liable for the Board’s share thereof,
that the State will contribute the Board’s share of pension contributions if it agrees to do
so, and that if the State does not contribute the Board'’s share of pension contributions,
the Board shall contribute its share of such contributions.

12.  The parties agree that neither party is responsible for the payment of the
other party’s attorneys fees in connection with this matter.

13.  Neither the Board nor any agents, officers, representatives, or employees

of the Board shall retaliate or take adverse action based upon the petitioner's filing or
pursuit of this litigation.

14. This Settlement Agreement resolves any and all claims, including civil
rights claims, by petitioner Allan Stopherd arising from the Board’s termination of his
employment, which took effect June 30, 1995, and regarding the petitioner’s allegation
that the Board acted unlawfully in terminating his employment and in failing to retain

petitioner instead of any other employee in a full-time position.

15. |, The parties agree that this Settlement Agreement is contingent upon its

W

3Rk ApRyitw keadtangis. approval by the
Commissioner of Education.

16. This Agreement contains all the terms of the parties' agreement and

cannot be modified or changed unless all parties agree to do so in writing. In the event‘%5

however, that this Agreement requires some modifi catlon to facmtate acceptance\‘b\\ﬁ/‘t )

" aw
the Teachers’ Pension and Annuity FundAand ?s approval by the Commissioner of
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Education, the parties agree to make such modification in a timely fashion in order to

effectuate the intent of the parties as to this agreement. A
[‘7' TDQJ’_\.-‘-"Q,‘M,F f')'hc,-.,ff f{,,‘{’lfré_, _(:;?; P ml> (L\— l‘ru”’,n“f’ -L(,'l ‘I"J f/LL_
Bk, cfleotive o e conclusion o Hht Zeci- oz sl
£ b
ZAZZALI, FAGELLA, NOWAK,
KLEINBAUM & FRIEDMAN
Attorneys for Petitioner, Allan Stopherd

i\/ﬂ_/tf»f(‘\.a /W;J&ffcx 5/:9 o faes
By’ Kathleen A. Napfstek, Esq. Dated:

KENNETH J. LINDENFELSER, ESQ.
Attorney for Respondent, Board of
Education of the T

Wil 3)22 Joa

By: Kenneth /Jf Lindenfelser, Esq. Dated:

zZAZZALL,
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& FRIEDMAN
A PROFESSIONAL CORPORATION

ATTORNEYS AT LAW

3¢

i,




—~

ZAZZALI,

ANDREW F. ZAZZAL! (1925-1969)

ANDREW F. ZAZZALI, JR.
ROBERT A. FAGELLA®®
KENNETH 1. NOWAK***
RICHARD A. FRIEDMAN
PAUL L. KLEINBAUM®
EDWARD H. O'HARE*

SPECIAL COUNSEL
WILLIAM A. PASCARELL ¢

Mary Ann Palo
96 Harrison Road
Wayne, NJ 07470

Re:

FAGELLA, NOWAK, KLEINBAUM & FRIEDMAN

A PROFESSlONAL CORPORATION
ATTORNEYS AT LAW
ONE RIVERFRONT PLAZA

NEWARK, NJ. 07102-5410

TELEPHONE: (973) 623-1822

FACSIMILE: (97 3) 623-2209

|SO WEST STATE STREET

TRENTON, N.J. 08608
TELEPHONE: (609) 3928172
FACSIMILE: (609) 392-8933

PLEASE REPLY TO NEWARK

January 22, 2002

Kearny Educ. Assoc., et al v. Kearny Bd. of Ed.

OAL Dkt No. EDU-11367-95
Our File No. 21326.127

Dear Ms. Palo:

KATHLEEN A, NAPRSTEK®
JASON E. SOKOLOWSKI
COLIN M. LYNCH
VINCENT J. NOLAN, 11
KIMBERLY SCURTI LOwe**

OF COUNSEL
EOWARD M. SUAREZ, JR.

*(N.J. & PA. BAR)

** (N.J. & NY. BAR)

*** (N, MY, & D.C. BAR)
9 {N.Y. BAR ONLY)

By letters dated May 4, 2001, June 13, 2001 and August 28, 2001 (copies of which are
enclosed) | had contacted you to advise that after the long and arduous discovery phase of this
case, | had reached the conclusion that you do not have a viable claim to any position with the
Kearny Board of Education following the Spring 1995 RIF and that it would be appropriate to
effectuate your withdrawal from this action. | thus requested that you contact me immediately
if you had any information which was contrary to this conclusion, or, in the alternative,
acknowledge your agreement to withdraw from this case.

Unfortunately, | have never received a response to my letters. At the direction of
Administrative Law Judge Thomas Clancy, | am thus advising you that if | do not hear from you
to the contrary by February 5, 2002, | will assume that you do not contest your withdrawal from

this litigation and will so

Should you have

KAN:kn
enclosures

via certified mail/RRR (7000 1670 0004 6051 0902
Barbara Gray Kratt, NJEA

ccC:
Fran Davis, KEA

notify the Court.

U.S. Postal Service

i
any questions, please feel CERTIFIED MAIL REC

EIPT

{Domestic Mail Only; No Insurance Coverage Provided)

Very trui

q0¢

Postage

,' | o )
i (4/2 —
Kathleer o

Certified Fee

b

Postmark

Return Receipt Fee
(Endorsement Required)

Here

Restricted Delivery Fee
(Endorsement Required)

Total Postage & Fees

Sent To

Street, Apt. No.; or PO Box No.

City, State, ZIP+4

7000 1L70 0004
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ZAZZALl, FAGELLA, NOWAK, KLEINBAUM & FRIEDMAN

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW -
ANDREW F. ZAZZALI (1925-1969) ONE RIVERFRONT PLAZA KATHLEEN A. NAPRSTEK* ‘e

ANDREW F. ZAZZALL, JR. NEWARK. N.J. 07 102-54|O JASON E. SOKOLOWSK!
COLIN M. LYNCH
ROBERT A. FAGELLA"® TELEPHONE: (973) 623-1822 VINCENT 4. NOLAN. 11
KENNETH |. NOWAK*** . *
RICHARD A. FRIEDMAN FACSIMILE: (97 3) 623-2209 KIMBERLY SCURTI LOWE**
PAUL L. KLEINBAUM* NICOLE M. SCARMATO"*
M -
EDWARD H. O'HARE 150 WEST STATE STREET oF C;UNSEL
SPECIAL COUNSEL TRENTON, N.J. 08608 EDWARD M. SUAREZ, JR.
WILLIAM A, PASCARELL ¢ TELEPHONE: (609) 392-8172
FACSIMILE: (609) 392-8933 * (N.J. & PA. BAR)
** (N.J. & N.Y. BAR)
PLEASE REPLY TO NEWARK ) *** (N.J., N.Y. & D.C. BAR)

¢ (N.Y. BAR ONLY)

March 22, 2002

Honorable Thomas Clancy
Office of Administrative Law
185 Washington Street
Newark, NJ 07102

Re: Kearny Educ. Assoc., et al v. Kearny Bd. of Ed.
OAL Dkt No. EDU-11367-95
Our File No. 20954.000

Dear Judge Clancy:

Please be advised that petitioners Russell luculano and Kathleen Puorro hereby
request their withdrawal from the above-captioned matter. Enclosed please find copies of
correspondence between myself and those individuals on which they have indicated their
desire for withdrawal.

| have forwarded several letters to petitioner Mary Ann Palo with regard to my
determination that she does not have a viable claim against the Kearny Board of Education
in this matter, and requesting her consent to a withdrawal from the action; | have received
no response. Upon your advice, | sent my most recent correspondence via certified mail
to her last known address. That correspondence was returned "unclaimed." A copy is
enclosed. Kindly advise whether you would require any additional efforts to effectuate her
withdrawal from this action.

Thank you for your continued cooperation.
Very truly yours,
! ’;.," . N -
AadAl (X J\«D%?/»G
Kathleen A. Naprstek g
KAN:kn

enclosures
CC: Kenneth J. Lindenfelser, Esq.




N ¢

AL )

ZAZZALl, FAGELLA NOWAK, KLEINBAUM,

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW
ONE RIVERFRONT PLAZA

NEWARK, N.gn07102-5410
- m,\

EER

i I

2000 1k70 0004 LOSL 0402

AR E NN RN EREN]




ZAZZALl, FAGELLA & NOWAK

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW

ONE RIVERFRONT PLAZA
ANDREW F. ZAZZAL! (1925-1969) NEWARK, N.J. 07102-8410 TRENTON OFFICE
ANDREW F. ZAZZALI, JR. (973) 623-1822 ISO WEST STATE STREET
ROBERT A. FAGELLA":. FACSIMILE: (973) 623-2209 TRENTON, N.J. 08608
KENNETH {. NOWAK (609) 392-8172

RICHARD A. FRIEDMAN
PAUL L. KLEINBAUM®

KATHLEEN A. NAPRSTEK* PLEASE REPLY TO NEWARK
AILEEN M. O ’DRISCOLL*
EDWARD H. O’HARE"

JASON E. SOKOLOWSKI June 131 2001 (e & ea. mar)

** (N.J. & N.Y. BAR)
*** (N.J., N.Y. & D.C. BAR)
**+* (N.Y. BAR ONLY)

FACSIMILE: (609) 392-8933

COLIN M, LYNCH
VINCENT J, NOLAN, Il

SPECIAL COUNSEL
WILLIAM A. PASCARELL****

Russell luculano
32 Rutgers Lane
Parsippany, NJ 07054

Re: Kearny Educ. Assoc., et al v. Kearny Bd. of Ed.
OAL Dkt No. EDU-11367-95
Our File No. 21326.127

Dear Mr. luculano:

By letter dated May 4, 2001, | advised you that after the long and arduous discovery
phase of this case, | had reached the conclusion that you do not have a viable claim to any :
position with the Kearny Board of Education following the Spring 1995 RIF and that it would be b
appropriate to effectuate your withdrawal from this action. | also requested that you contact me
immediately if you had any information which was contrary to this conclusion.

To date, you have not indicated that you possess any contradictory information and |
therefore assume that you are amenable, albeit somewhat reluctantly, to withdrawing from this
case. Toward that end, | am respectfully requesting that you kindly acknowledge your
agreement to withdraw from this case, based upon the information set forth in my May 4" letter,
on the enclosed copy of this letter, and return same to me in the addressed stamped envelope
which | have enclosed for your convenience.

Thank you for your continued cooperation. Should you have any questions, please feel
free to call me.

Very truly yours,
ZAZZALl, FAGELLA & NOWAK

By: Kq;@\cw Gy _in
Kathleen A. Naprstek vV

KAN:kn

enclosures

cc:  Barbara Gray Kratt, NJEA
Fran Davis, KEA

I hereby request my withdrawal from the above-captioned matter currently pending before the had

Commissieger of EducatiopOffice of Administrative Law.

Russell luculano

3y
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ZAZZALIl, FAGELLA & NOWAK

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW
ONE RIVERFRONT PLAZA

ANDREW F. ZAZZALI (1925-1969) NEWARK, N.J. 07102-5410 TRENTON OFFICE
ANDREW F. ZAZZALI, JR. (97 3) 623-1822 ISO WEST STATE STREET
ROBERT A. FAGELLA®® _ FACSIMILE: (97 3) 623-2209 TRENTON, N.J. 08608
KENNETH |. NOWAK {609) 392-8172

RICHARD A. FRIEDMAN FACSIMILE: (609) 3

PAUL L. KLEINBAUM* : 80 92-8933
KATHLEEN A. NAPRSTEK* PLEASE REPLY TO NEWARK

AILEEN M. O’DRISCOLL*
EDWARD H. O'HARE®

JASON E. SOKOLOWSKI June 13, 2001 * (N.J. & PA. BAR)

** (N.J. & N.Y. BAR)
COLIN M., LYNCH

*** (N.J., N.Y. & D.C. BAR)
VINCENT J. NOLAN, I} *4ex (NLY. BAR ONLY)

SPECIAL COUNSEL
WILLIAM A. PASCARELL****

Kathleen Puorro
10 Donna Drive
Fairfield, NJ 07004

Re: Kearny Educ. Assoc., et al v. Kearny Bd. of Ed.
OAL Dkt No. EDU-11367-95
Our File No. 21326.127

Dear Ms. Puorro:

By letter dated May 4, 2001, | advised you that after the long and arduous discovery
phase of this case, | had reached the conclusion that you do not have a viable claim to any
position with the Kearny Board of Education following the Spring 1995 RIF and that it would be e
appropriate to effectuate your withdrawal from this action. | also requested that you contact me
immediately if you had any information which was contrary to this conclusion.

To date, you have not indicated that you possess any contradictory information and |
therefore assume that you are amenable, albeit somewhat reluctantly, to withdrawing from this
case. Toward that end, | am respectfully requesting that you kindly acknowledge your
agreement to withdraw from this case, based upon the information set forth in my May 4" letter,
on the enclosed copy of this letter, and return same to me in the addressed stamped envelope
which | have enclosed for your convenience.

Thank you for your continued cooperation. Should you have any questions, please feel
free to call me.

Very truly yours,
ZAZZALI, FAGELLA & NOWAK

Kathleen A. Naprstek

KAN:kn
enclosures
cc: Barbara Gray Kratt, NJEA
Fran Davis, KEA
I hereby request my withdrawal from the above-captioned matter currently pending before the -
Commissioner of Edu%ation/Ofﬁce of Administrative Law.

Kathieen Puorro




KENNETH J. LINDENFELSER ( ) 7

ATTORNEY AT LAW
570 Kearny Avenue
KEARNY, NEW JERSEY 07032
Hon. Thomas E. Clancy, A.L.J.

Tel. (201) 998-9500
Fax (201) 997-4557 0"
July 23, 2002
State of New Jersey ‘\

W
Office of Administrative Law o
185 Washington Street Qﬂ, )v,l\
Newark, NJ 07102

Re: KEA (Donnelly & Stopherd) v. KBOE
OAL Docket No. EDU 11367-95:

Dear Judge Clancy:
Enclosed please find certified copies of the Board Minutes with raised seals approving the
settlements on the above cases. Please contact my office if these items are not sufficient or in the

event the Court requires anything additional.

Thank you for assistance in this matter.

KJL:kat
Encs.
cc: Kathleen A. Naprstek, Esq.



CERTIFIED TO BE A TRUE COPY OF THE RESOLUTION AS IT APPEARS IN
THE MINUTES OF THE MARCH 18, 2002 REGULAR MEETING OF THE
KEARNY BOARD OF EDUCATION

o Fodte O vt

Business Admz strator/Board Secretary

MOTION RE: APPROVAL OF SETTLEMENT OFFER

It was moved by Mrs. Torres, seconded by Mr. Stevenson and
unanimously carried that the Kearny Board of Education hereby approves the
settlement offer of a one-time payment of $35,000 for former teaching staff
member Nancy Donnelly.



CERTIFIED TO BE A TRUE COPY OF THE RESOLUTION AS IT APPEARS IN
THE MINUTES OF THE MARCH 18, 2002 REGULAR MEETING OF THE
KEARNY BOARD OF EDUCATION

trator/Board Secretary

MOTION RE: APPROVAL OF SETTLEMENT GFFER

It was moved by Mrs. Torres, seconded by Mr. Stevenson and
unanimously carried that the Kearny Board of Education hereby approves the
following settlement offer to former teaching staff member Alan Stopherd:

. One-time payment of $25,000
Sick leave converted to one-year’s salary, payable at 20% per year
for a period of five (5) years

. Kearny Board of Education to provide pension contribution
" No attorney fees will be reimbursed by the Kearny Board of
Education

31
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ZAZZALl, FAGELLA, NOWAK,
KLEINBAUM & FRIEDMAN

One Riverfront Plaza

Newark, New Jersey 07102-5410

(973) 623-1822

Attorneys for Petitioners

KEARNY EDUCATION ASSOCIATION, : BEFORE THE COMMISSIONER
on behalf of itself and the members : OF EDUCATION/OFFICE OF
named herein, SANDRA SIINO, SALLY : ADMINISTRATIVE LAW
ANN ROESSLER, RUSSELL :
IUCULANO, MARY ANN PALO, : Agency Ref. No. 273-7/95
NANCY DONNELLY, KATHLEEN : OAL Dkt No. EDU 11367-95
PUORRO and ALLAN STOPHERD, :

Petitioners, :
V. X ADDENDUM TO

: STIPULATION OF SETTLEMENT

BOARD OF EDUCATION OF THE : ~ AS TO PETITIONER
TOWN OF KEARNY, HUDSON : ALLAN STOPHERD
OF KEARNY, HUDSON COUNTY, : DATED 3/22/02

Respondent.

The above-captioned matter having been brought before the Commissioner of
Education upon a Petition of Appeal, petitioner Allan Stopherd and respondent Board
of Education of the Town of Kearny hereby agree to amicably resolve this dispute
between them, now pending before this court, subject to the additional terms and
conditions set forth below:

1. As previously set forth in paragraph 5 of the Stipulation of Settlement in
this matter, as of June 30, 1995, petitioner Stopherd had accumulated 172 72 days of
unused sick leave pursuant to his employment with respondent.

2. As previously set forth in paragraph 10 of the Stipuiation of Settlement in

this matter, petitioner Stopherd shall be credited with 15 days of paid sick leave time for

3uc
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ZazzAaLl,
TAGELLA. NOWAK,
KLEINBAUM
& FRIEDMAN

FROVESSIONAL CORPORATION

each of the past seven (7) school years (the 1995-96 through 2001-02 school years),
consistent with N.J.S.A. 18A:30-7. Thus, as of June 30, 2002, Stopherd shall have
accumulated 277 %2 days of unused sick leave pursuant to his employment with
respondent.

3. Petitioner Stopherd has determined to terminate his employment with the
Board as June 30, 2002. As per Article 10 of the collective bargaining agreement
between the Board and the Kearny Education Association addressing Termination
Leave, a copy of which is attached hereto, petitioner Stopherd is permitted, and has
determined, to convert his accumulated sick leave to the payment of one year’s salary,
or $67,295.00, which shall be payable in five (5) annual payments of 20% each,
beginning on July 1, 2003. In the event petitioner Stopherd not survive to collect the
total funds of $67,295.00 due him over a five (5) year period, the balance of any monies

due shall be paid to his estate as per this payment schedule.

ZAZZALl, FAGELLA, NOWAK,
KLEINBAUM & FRIEDMAN
Attorneys for Petitioner, Allan Stopherd

By: Kathieen A. Naprste?, Esq. Dated: September 17, 2002

KENNETH J. LINDENFELSER, ESQ.
Attorney for Respondent, Board of
Education of thegf Town of Kearny

. / |
Wﬂ [ _— pls/ox

By: Kernetﬁ/d.\\jndenfelser, Esq. Dated:




Sep‘ 16 02 04: 17;: p.2

B8/12/202

A3: 48 NO. 919 oAz e

(c) The Association and the Board agree that any teachers utilizing no sick days
from September 1, 2001 10 June 30, 2002 shall reccive a$624.00 one tirne bunus. The
Board and the Association funher agree that any teacher milizing onc sick day from
Septernber 1, 2001 10 June 30, 2002 shall receive a $572.00 one time bonus. Any
teacher utilizing only two sick days from September 1, 2001 10 June 30, 2002 shali
teccive 3 $520.00 one time bonus. Any teacher utilizing only three sick days from
Septenber |, 2001 10 June 30, 2002 shall receive a $468.00 one time bonus. Any of the
aforcsaid teachers who use more than three sick days shall not be entitled to eny bonus
under the abuve captioned sick lcave incentive progtam.

Effective July 1, 1999 the per day incentive shall be $50. The bonus shal] be
$600.00 and the other payments shall be proportionately increased. Al Oother terms and
ronditions of said paragraph B-8 shall remain in Rl force and effect

Effective July 1, 2000 the per day incentive shall be increased from $50 10 $52.
The $500.00 benus shall be increased 1o £624.00 and the other payments shall be
proporiionatcly incressed. All other temns and conditions of said paragraph B-8 shall
remain in foll force and effent.

In no event in any yeer shzll a teacher be eligible (or any incentive bonus if more -
than thres sick days ase used. The above sick leave bonuses shall be payable in July 2000, gt
July 2001 or July 2002 as the casz may be. .

9. The incentive bonus shsll not be available to wachers, who are panitime or do
a0t work ths entire yeer. Teachers who take a matemity or other kind of Jesve dusing the
year do not qualify for the bonus.

o

10. Termination Leave

(a) An employee who elects 1o leave the District after a miaimwn of 20 years of
service in the District will be granted payment for accumulated personal illness days
based on e following schedule:

1. ( 17200 of base safary® + longevity®) X (the number of accwnulated
sick leave days) up to a limit of one year's salary + longevity based on the finst 200 days.
* Individual's salary and longevity at the lime of termination

L

PAGE 19
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P8/ 12,2002 99:48 NO. 910 po3

2. Accumulated sick leave days beyond 200 days will receive wdditional
payment based on the following schedule:
250-29% days  § 5,000.00
300-349 days  §10,000.00
350-399 days  $15,000.00
400-449 days  $20,000.00

{b) Al monics will be paid in 5 cgual installments beginning July ] of the
teriination ycar and in sach of the four years that foflow.

{c) Should the cmployee not susvive to collect the total funds due himher, said
funds wi}) be paid 10 hisfher ¢staic on the same schedule as provided for in pan (b) of this

Article.

() Notification of termination must he made to the District no }ater than Februasy
I in order 10 begin payment on July 1 of the same year as sipulated in part (b). If
notification is made afler Febpuary 1, the first payment will be made on July | of the
following yesr and will then be paid in the four years that follow that year as stipulated in

past (b).

(e) The annusl sick day incentive monics will not be paid the last yexrof
teacher’'s employment in Distnct ondy when (crminatica Jcave monies are paidto that
teacher.

C.— If ateacher comes 10 work in the moming and is sent home ill before noon in the
elementary or 11:35 am. in the lugh school, he or she is charged only one-half day
absenice. I an elementary teacher is sest home afer 12:.00 noon o5 high school ieeches
afier 11:35 a.m., he or she is not charged any time off.

PAGE 40
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OAL DKT. NO. EDU 11367-95
AGENCY DKT. NO. 273-7/95

KEARNY EDUCATION ASSOCIATION, on
behalf of itself and the members named herein,
SANDRA SIINO, SALLY ANN ROESSLER,
RUSSELL IUCULANO, MARY ANN PALO,
NANCY DONNELLY, KATHLEEN PUORRO,
AND ALLAN STOPHERD,
: COMMISSIONER OF EDUCATION
PETITIONERS,
DECISION
V.

BOARD OF EDUCATION OF THE TOWN OF
KEARNY, HUDSON COUNTY,

RESPONDENT.

The record, seven settlement and withdrawal documents comprising the
Settlement Agreement, and Initial Decision issued by the Office of Administrative Law, pursuant
to N.J.A.C. 1:1-19.1, have been reviewed.

Upon review, the Commissioner approves the settlement terms and adopts the
settlement as the final decision in this matter. The matter is hereby dismissed, subject to
compliance with the terms of the settlement.

IT IS SO ORDERED.

(—
COMMI NER OF EDUCATION

Date of Decision: _ 1]29|03

Date of Mailing: __1{29]03
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GEORGE MILLER,

PETITIONER,
V. :  COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF : DECISION

ATLANTIC CITY, ATLANTIC COUNTY,
AND JOHN O’KANE,

RESPONDENTS.

SYNOPSIS
Petitioning parent contested the Board’s refusal to certify tenure charges against a teacher/coach.
The ALJ found and concluded that petitioner could not establish that the Board was arbitrary,
capricious or unreasonable when it determined that petitioner had not shown probable cause to
believe that respondent conducted himself in a manner requiring his termination from

employment as a teacher or requiring a reduction of his teaching salary. Petition was dismissed.

The Commissioner adopted the findings and determination in the Initial Decision as his own.

This synopsis is not part of the Commissioner’s decision. It has been prepared for the convenience of the
reader. It has been neither reviewed nor approved by the Commissioner.

January 31, 2003




State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION

ON MOTION TO DISMISS
OAL DKT. NO. EDU 6084-02
AGENCY DKT. NO. 158-5/02

GEORGE MILLER,
Appellant,

V.
BOARD OF EDUCATION OF
ATLANTIC CITY, ATLANTIC COUNTY
AND JOHN O’KANE,

Respondent.

Joseph A. Levin, Esq., appearing for petitioner (Jacobs and Barbone, P.A., attorneys)
Joseph R. Dougherty, Esq., appearing for respondent, Board of Education

Steven Cohen, Esq. and Keith Waldman, Esq., appearing for respondent, (Selikoff and
Cohen, P.A., attorneys) John O’Kane respondent

Record Closed: December 18, 2002 Decided: December 18, 2002
BEFORE EDGAR R. HOLMES, AL]J

PROCEDURAL HISTORY AND STATEMENT OF THE CASE

The petitioner filed a “school law action complaint” with the Atlantic City Board of
Education on January 24, 2002, seeking tenure charges against John O’Kane and other unknown
persons. The Atlantic City Board of Education considered the charges on February 26, 2002, and
by a vote of 6 to 3 with one abstention determined that there was “... no probable cause to credit
the evidence in support of the charges and that if the charge were credited, it is not sufficient to

warrant a dismissal or reduction in salary.”

NEW JERSEY IS AN EQUAL OPPORTUNITY EMPLOYER

g



'OAL DKT. NO. EDU 6084-02

Petitioner appealed the rejection of the charges to the Commissioner of Education on May
28, 2002. On August 21, 2002, the matter was transmitted to the Office of Administrative Law
(hereinafter) OAL to be heard as a contested case pursuant to N.J.S.4. 52: 14B-1 to -15 and
N.J.S.A. 52:14F-1to -13.

Respondents filed motions to dismiss in lieu of answers to the school law complaint and

petitioner responded.

RELEVANT FACTS AND LAW

The legal standard to be applied in considering whether the BOE decision should be set-
aside is whether that decision was arbitrary, capricious or unreasonable. Kopera v. West Orange

Board of Education, 60 N.J. Super. 288, 296-297 (App. Div. 1960).

The employment of coaches is a managerial decision of the BOE and not subject to tenure
law. Mainland Teachers Association v. Mainland High School, 176 N.J. Super. 476 (App. Div.
1980). Certif denied 87 N.J. 312 (1981). This complaint seeks to remove O’Kane from his

teaching position for action taken by him as a coach of the softball team.

The petitioner is the father of two players on the Atlantic City girl’s softball team. John
O’Kane is the girl’s softball team coach. It is evident from the petition and other filings in this

matter that there is enmity between them.

The main thrust of petitioner’s complaint is an incident that occurred over four years ago.
Petitioner alleges that O’Kane would not take a pitcher out of a game even though she
complained that her arm hurt. As a consequence the pitcher and her father now claim that this
incident ruined her arm and she was never again an effective softball pitcher. They, however, did
not bring this action. The petitioner and the pitcher are unrelated except that the petitioner’s

children and the pitcher were teammates.

The allegation does not indicate that any medical report or examination was done

contemporaneously with the event complained of or subsequently, neither is there any indication



"OAL DKT. NO. EDU 6084-02

that petitioner actually suffers from an injury which is the direct result of this incident. After this

much time, whether or not the events of that day harmed the girls arm is mere speculation.
The most that could be shown is that O’Kane left a pitcher in a game too long.

Based on other allegations; that O’Kane ignored or violated the school manual for
coaches and has alienated parents of other players, one may surmise, if these allegations are
credited, that O’Kane should not be a coach. This is a long way from saying he should be

removed as a teacher after 29 years.

It would be unreasonable not to certify tenure days where the coach assaulted a player, a
referee, an umpire or a fan. It would be unreasonable not to certify tenure charges where a coach
played a student against medical advice such as immediately after a concussion or when the
student had been diagnosed with epilepsy or congestive heart failure. But it is not reasonable to
certify tenure charges against a coach when a player receives an injury and it is not apparent that
an injury occurred until four years have elapsed. This is all the more apparent when there is no

medical documentation that there was an injury.

The anonymous letter sent to the Board in support of O’Kane which petitioner claims
O’Kane wrote did not influence the Athletic Director who is O”Kane’s supervisor in his capacity
as a coach. The Athletic Director said he does not credit anonymous letters. Neither did the
Board. Even if it can be proven by a preponderance of the credible evidence that O’Kane did
write the letter, that is not a sufficient basis upon which to remove him as a teacher or reduce his

salary.

I FIND and CONCLUDE that the petitioner cannot establish that the BOE was arbitrary,
capricious and unreasonable when it determined that the petitioner had not shown probable cause
to believe that the respondent O’Kane conducted himself in a manner requiring his termination

from employment as a teacher.

I also FIND and CONCLUDE that the petitioner cannot establish that the BOE was

arbitrary, capricious and unreasonable when it determined that the petitioner had not shown

L,



" OAL DKT. NO. EDU 6084-02

probable cause to believe that the respondent O’Kane conducted himself in a manner requiring a

reduction of his teaching salary.
ORDER
I ORDER that the petition filed herein be DISMISSED.

I hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of Education does
not adopt, modify or reject this decision within forty-five (45) days and unless such time limit is
otherwise extended, this recommended decision shall become a final decision in accordance with

N.J.S.A. 52:14B-10.



OAL DKT. NO. EDU 6084-02

Within thirteen (13) days from the date on which this recommended decision was mailed
to the parties, any party may file written exceptions with the COMMISSIONER OF THE -
DEPARTMENT OF EDUCATION, 100 Riverview Plaza, 4th Floor, PO Box 500, Trenton,
New Jersey 08625-0500, marked "Attention: Exceptions." A copy of any exceptions must be
sent to the judge and to the other parties.
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OAL DKT. NO. EDU. 6084-02
AGENCY DKT. NO. 158-5/02

GEORGE MILLER,

PETITIONER,
V. :  COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF : DECISION

ATLANTIC CITY, ATLANTIC COUNTY,
AND JOHN O’KANE,

RESPONDENTS.

The record of this matter and the Initial Decision of the Office of Administrative Law
(OAL) have been reviewed. The parties filed no exceptions.

Upon his full and independent review, the Commissioner agrees with the Administrative
Law Judge’s conclusion that the within petitioner has failed to sustain his burden of demonstrating that
the Board’s action declining to certify tenure charges against Respondent O’Kane was arbitrary,
capricious, unreasonable or an abuse of its discretion and, consequently, such action must be upheld.

Accordingly, the Initial Decision of the OAL is adopted for the reasons stated therein and
the instant Petition of Appeal is hereby dismissed.

IT IS SO ORDERED."

AN e

COMMISSIONER OF EDUCATION
Date of Decision: 1/31/03

Date of Mailing: 1/31/03

" This decision, as the Commissioner’s final determination may be appealed to the State Board of Education
pursuant to N.J.S.A. 18A:6-27 et seq. and N.J.A.C. 6A:4-1.1 et seq. Commissioner decisions are deemed filed three
days after the date of mailing to the parties.
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J.P. AND M.P., on behalf of their
minor children, M.P. AND J.P.,

PETITIONERS,
V. COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE TOWNSHIP DECISION
OF SOUTH BRUNSWICK, MIDDLESEX
COUNTY,
RESPONDENT.

SYNOPSIS

Petitioning parents challenged the Board’s redistricting plan to accommodate the building of a
new elementary school as arbitrary, capricious, unreasonable and violative of school law. Under
this plan petitioners’ children and other children in the neighborhood, who currently walk to
school, would be bussed to another school.

The ALJ noted that since a board of education’s actions are entitled to a presumption of
lawfulness and good faith, petitioner bears the burden of proving such actions unlawful. In this
case, petitioners did not prove bad faith or wrongdoing as the motive for the Board’s action.
Moreover, the ALJ determined that there was no issue as to material fact and that the Board’s
action in adopting the redistricting plan was not arbitrary, capricious or unreasonable. The
Board’s motion for summary decision was granted and petitioner’s motion for summary decision
was denied. '

The Commissioner adopted the findings and determination in the Initial Decision as his own.

This synopsis is not part of the Commissioner’s decision. It has been prepared for the convenience of the
reader. It has been neither reviewed nor approved by the Commissioner.

February 3, 2003
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INITIAL DECISION GRANTING
RESPONDENT’S MOTION AND
DENYING PETITIONER’S MOTION
FOR SUMMARY DECISION

OAL DKT. NO. EDU 4969-01
AGENCY DKT. NO. 302-7/01

J.P. AND M.P. ON BEHALF OF THEIR MINOR'
CHILDREN M.P. AND J.P.,
Petitioners,
V.
BOARD OF EDUCATION OF SOUTH BRUNSWICK,
MIDDLESEX COUNTY,
Respondent.

George M. Holland, Esq., for petitioners (Lentz and Gengaro, attorneys)

James F. Schwerin, Esq., for respondent (Parker, McCay & Criscuolo, P.A., attorneys)
Record Closed: December 13, 2002 Decided: December 17,2002

BEFORE STEVEN C. REBACK, ALJ:

NEW JERSEY IS AN EQUAL OPPORTUNITY EMPLOYER
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STATEMENT OF THE CASE AND PROCEDURAL HISTORY

Petitioners, Joan and Mark Puchalski, on behalf of their children, M.P and J.P., challenge
the redistricting plan adopted by Respondent, South Brunswick Board of Education, to
accommodate the building of a new elementary school. The original petition was filed on July
20, 2001, and Petitioners filed an amended petition on July 26, 2001, claiming that Respondent’s
adoption of the redistricting plan was (1) arbitrary, capricious or unreasonable; (2) in violation of
the Rehabilitation Act of 1973, 29 U.S.C.4. § 794; (3) in violation of the New Jersey Law
Against Discrimination (“LAD”), N.J.S.A. 10:5-1 et seq.; (4) in violation of Article I, § 5 of the
New Jersey Constitution; and (5) in violation of its authority under the school law. The crux of
Petitioners’ concerns center around the fact that Respondent, in accordance with the redistricting
plan, made the decision to bus Petitioners’ children and other children in their neighborhood,
known as the “Reserve,” who are currently walkers to their present school, to another school.
Respondent filed its answer on August 3, 2001, and the case was transmitted to the Office of
Administrative Law on August 28, 2001. The parties subsequently exchanged interrogatories.
Respondent filed this motion for summary decision on June 12, 2002, claiming that the
redistricting plan as adopted by Respondent could not be found arbitrary, capricious or
unreasonable, even with all evidentiary materials viewed in the light most favorable to
Petitioners and that there are no allegations which would support the other causes of action.
Petitioners filed their opposition to Respondent’s motion for summary decision and their “Cross-
Motion for Summary Judgment” on July 24, 2002, arguing that there are genuine issues as to
material fact, which show that the Respondent acted arbitrarily, capriciously or unreasonably in
adopting the redistricting plan. However, Petitioners do not address Respondent’s contention

regarding the other causes of action. Respondent filed its reply on September 19, 2002, which
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emphasizes that there are no genuine issues of material fact and that the Petitioners’ proffers, if
true, do no more than show that the redistricting plan may not be the best of all possible plans,

which is not enough to avoid summary decision.

After receiving the motion papers, I directed a letter to counsel, dated October 30, 2002,

in which I indicated the following:

I am in receipt of your letter of October 25, 2002 concerning the issue of
whether I’'m going to assess petitioners’ “standing” in arriving at a decision on the
motion before me.

It’s an interesting question. It is my view that, similar to issues concerning
subject matter jurisdiction, the judge has an affirmative obligation to determine
whether there is jurisdiction or there is not, irrespective of whether the parties
themselves raise that question. I believe that in respect to the issue of standing in
this matter, that may also be the case. In addition, there seems to be some
overlapping questions which relate both to standing and jurisdiction; by
jurisdiction, I mean whether the assertions that are being made before the
Commissioner of Education are those which should be made elsewhere in that the
Commissioner may not have jurisdiction to address those questions. [ need not
obtain briefs from either you or Mr. Schwerin; however, if you wish to submit
argument on those questions, that will be fine and please call me to advise me
when those arguments are going to be submitted. If you do not submit, no
inference of any kind will be drawn, and I will independently assess the questions
before me. Thank you for your cooperation.

Following the submission of that letter, I received various written responses from
counsel, and eventually a question was presented which resulted in a request by the
parties or parties (it was unclear during the conference exactly who had requested the
telephone conference call), and as a result the matter was conferenced on December 13,
2002. Following the conference, it appeared that all of the ancillary issues raised by me
in my previous correspondence had been resolved informally by the partieé, and as a

consequence the record closed on the latter date, December 13, 2002.
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THE FACTS

Based upon the motion papers and affidavits submitted by the parties, I have
arrived at what I believe to be an uncontradicted narrative of the operative facts in these

proceedings for purposes of addressing the respective motions.
Accordingly, I FIND:

During the 2000-2001 school year, the school district had eight lower elementary school,
grades K through 4." The Upper Elementary School included Grade 5. Due to overcrowding and
population growth, Respondent decided to integrate a new elementary school into the system and
return the fifth grade from the Upper elementary school to the lower elementary schools. These
changes are due to occur during the 2002-2003 school year, which has made it necessary to
redistrict the attendance structure within the school district. Respondent formed the Redistricting
Committee (“Committee’”), which consisted of some members of the respondent board, some

administrative personnel and representatives of the community.

The Committee engaged in a process to investigate redistricting alternatives. The

Committee developed the following guidelines for the lower elementary schools:

-All schools must be K-5

-School enrollments should be balanced

-Keep neighborhoods together where possible

-Maximize the number of walkers

-Comply with the State Office of Equal Education Opportunity (“OEEO”)
requirements

-Minimize time students spend on the bus

-Allow for “grandfathering” of 2001/2002fourth graders by open enrollment

-Keep special education students in the same school for a minimum of two years
-Cambridge Elementary and the new school should be designated schools for
preschool handicap

-Continue the Board of Education’s goals of high academic performance and
achievement in a safe and caring environment

"The elementary schools within the school district are Brunswick Acres, Cambridge, Constable, Dayton, Deans,
Greenbrook, Indian Fields and Monmouth Junction. The name of the new elementary school is Brooks Crossing.
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The committee held three open public meetings on April 30, May 15 and May 16, 2001, in an
effort to gather input from the public. Almost all of the South Brunswick residents who
participated in these meetings expressed a desire to have their children remain in their current
elementary schools. A list of comments from each meeting was attached to the Committee’s
report to Respondent, dated June 4, 2001. The committee was relying on transportation data,
making it difficult for it to conduct redistricting. The Committee developed some “what if”
scenarios to ensure that neighborhoods in changing districts would still be contiguous to the other
neighborhoods in its new district and decided which neighborhoods would be changed to new
districts. The Committee tried to make sure that neighborhoods being moved were not too big
and that there were no natural barriers between sending districts. Over twenty possible plans
were developed by the Committee, however, only two plans, 18 A and 20A, were recommended
to Respondent because the Committee felt that they were the only plans in compliance with the
OEEO requirements. Respondent adopted plan 18A, intending to implement it for the 2002-
2003 school year. In the spring of 2002, projections were made to assess the impact of recently
updated data, which revealed that the new school would be overcrowded. The plan was

modified, to avoid that problem, by having a number of students stay put at their current school.

Under the redistricting plan, both as originally adopted and as modified, Petitioners’
children, as well as other children from “the Reserve” neighborhood will be moving from

Monmouth Junction Elementary School to Indian Fields Elementary School.

Additionally, Petitioners allege the following, which are to be taken as true for the
purposes of summary decision in favor of Respondent: Statements of Committee members were
published in a state-wide newspaper which incorrectly alleged that the children in Petitioners’
community were in danger of walking to school and that they hardly ever walk to school and are
usually driven to school. A member of the Committee admitted that, in deciding how to
redistrict neighborhoods, the Committee gave priority to established neighborhoods. This
statement was printed in a local newspaper. The Committee Chair, Carole O’Brien, who is also a
member of Respondent, sarcastically ridiculed the concerns of parents in an e-mail message sent
to members of the respondent board and the Committee, which was published in the North/South
Brunswick Sentinel newspaper. The findings of Petitioners’ expert, Donald M. Scurry, Ph.D.,

assuming validity and qualification, reveal that adoption of plan 18A will cause the most
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disruption when compared to Plans 20A, 15 and 14. Plan 18A would require a movement of
1,923 students or 52.9% of the student base, while Plan 20A would require a movement of 1,877
students or 51.6% of the student base, Plan 15 would require a movement of 1,539 students or
42.2% of the student base, and Plan 14 would require a movement of 1,729 students or 47.5% of
the student base. Thus, Respondent’s adoption of Plan 18A will cause the most disruption
relative to three of the other plans considered. The findings of Dr. Scurry also reveal, using a
“goodness of fit” statistical test, that Plan 14, with a measurement of .512 and Plan 15, with a
measurement of .358, better represent the racial composition of Respondent’s school district than
Plan 18A, with a measurement of .521 or plan 20A, which has a grossly disproportionate amount
of Asian children in some of the elementary schools. A representative of the OEEO advised
respondent that it should not be concerned about minor deviations from the requirements of the
OEEO guidelines so long as its numbers were in the “ballpark.” A representative of the
Middlesex County Department of Education advised the petitioner, Mrs. Puchalski, that South
Brunswick did not have a racial problem and should not be concerned about exact compliance.
Respondent and the Committee used pre-school age children attending the federally funded
“Head-Start” program in its calculations. A repfesentative of the Middlesex County Department
of Education advised the petitioner, Mrs. Puchalski, that Respondent should have not used pre-

school age children to obtain compliance with OEEO.

DISCUSSION

1. Arbitrary, Capricious and Unreasonable

Petitioners claim that Respondent's adoption of the redistricting plan was arbitrary,
capricious and unreasonable, while Respondent denies this allegation. Respondent's action to
adopt the redistricting plan, like that of any administrative agency, must be upheld unless it is
deemed "arbitrary, capricious and unreasonable." Non-Profit Affordable Housing v. COAH, 265
N.J. Super. 475, 479 (App. Div. 1993); Shuster v. Bd. of Ed. of Montgomery Twp., 96 N.J.A.R.2d
(EDU) 670, 676, adopted Comm'r. 96 N.J.A.R.2d (EDU) 677. A board of education's actions
"are entitled to a presumption of lawfulness and good faith." Accordingly, where board actions

are challenged, the challenger bears the burden of proving that such actions were unlawful, or
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arbitrary, capricious and unreasonable.”  Shuster, 96 N.JAR2d at 676 (citing Schinck v.
Westwood Bd. of Ed., 60 N.J. Super. 448 (App. Div. 1960), and Quinlan v. North Bergen Bd. of
Ed., 73 N.J. Super. 40, 46 (App. Div. 1962)).

Under this standard, three factors must be considered: (1) whether Respondent's actions
violated the enabling act's express or implied legislative policies; (2) whether there is substantial
evidence in the record to support the findings on which the action was based; and (3) whether, in
applying the legislative policies to the facts, Respondent clearly erred by reaching a conclusion
that could not reasonably have been made on a showing of the relevant facts. Matter of Warren,
117 N.J. 295, 296-7 (1989)(citing Campbell v. Dep't. of Civil Service, 39 N.J. 556, 562 (1963));
Edison Twp. Bd. of Ed. v. Edison Twp. Princ. Ass'n., 304 N.J. Super. 459, 463 (App. Div.
1997)(citing In re Musick, 143 N.J. 206, 216-17 (1996)).

Notably, however, the "arbitrary, capricious and unreasonable" standard of review is
narrow in its scope, and consequently imposes a heavy burden on the challengers of board

actions. The New Jersey courts have defined this standard as follows:

In the law, 'arbitrary’ and 'capricious’ means having no rational basis....Arbitrary
and capricious action of administrative bodies means willful and unreasoning
action, without consideration and in disregard of circumstances. Where there is
room for two opinions, action is not arbitrary or capricious when exercised
honestly and upon due consideration, even though it may be believed that an
erroneous conclusion has been reached.... Moreover, the court should not
substitute its judgment for that of an administrative or legislative body if there is
substantial evidence to support the ruling.

[Bayshore Sewage Co. v. Dept. of Envt'l. Protection, 122 N.J. Super. 184, 199-
200 (Ch. Div. 1973), aff'd. 131 N.J. Super. 37 (App. Div. 1974) (internal citations
omitted)(emphasis added).]

As such, "absent a clear showing of abuse of discretion," the Commissioner will not "substitute

his judgment for that of the Board of Education." Massaro v. Bd. of Ed. of the Borough of

*In order to overcome the "presumption of correctness," a challenger of a board action must prove by a
preponderance of the credible evidence that such action was arbitrary, capricious and unreasonable. South
Mountain Civic Ass'n. v. Bd. of Ed. of Millburn Twp., OAL DKT EDU 0589-83 (July 13, 1983) adopted Comm’r.
(Aug. 29, 1983) (emphasis added).

gt

.
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Bergenfield, 1965 S.L.D. 84, 85. In Kopera v. Bd. of Ed. of West Orange, 60 N.J. Super. 288
(App. Div. 1960), the Appellate Division discussed the "well established rule that action of the
local board [of education] which lies within the 'area of its discretionary powers may not be upset
unless patently arbitrary without rational basis or induced by improper motives." Id. at 94

(emphasis added). In this regard, in a similar challenge to board action, an ALJ has stated:

It is the management prerogative of boards of education that will not be usurped
or assumed by the Commissioner of Education absent a definitive showing of bad
faith or arbitrary actions taken in bad faith without a rational basis.

[G.M. v. Roselle Park Borough Bd. of Ed., 95 N.JA.R.2d (EDU) 107, 109,
adopted Comm’r. 95 N.J.A.R.2d (EDU) 110 (citing Paddock v. Bd. of Ed. of the
Borough of Demarest, 1974 S.L.D. 435) (emphasis added).]

Additionally, in Brodie v. Bd. of Ed. of Saddle Brook Twp., 93 N.JA.R.2d (EDU) 694, 700,
adopted Comm’r. 93 N.J.A.R.2d 700, Chief ALJ LaVecchia quoted from the Commissioner's

recitation of the law on this point as follows:

[Als long as...a board of education...acts within the authority conferred on...it by
law the courts are without power to, or will not, interfere with, control, or
review...its action and decisions in matters involving the exercise of discretion, in
the absence of clear abuse thereof or error; nor is the wisdom or expediency of an
act, or the motive with which it was done, open to judicial inquiry or
consideration, where power to do it existed.

[Brodie, 93 N.J.A.R.2d (EDU) at 700 (quoting Barnes v. Bd. of Ed. of Jersey City,
1961-62 S.L.D. 122, 125, aff'd State Bd., 1963 S.L.D. 240).]

Although the New Jersey courts have handled numerous challenges to actions by boards
of education under this "arbitrary, capricious and unreasonable" standard, the challengers have
been generally unsuccessful in their efforts to reverse such actions. In most cases, as long as the
record reflected a rational basis for the action, as well as the absence of bad faith, the courts were
likely to uphold the boards' actions. For example, in Red Bank Teachers Ass'n. v. Bd. of Ed. of
Red Bank, OAL DKT EDU 5328-80 (Apr. 30, 1981), adopted. Comm’r. (June 15, 1981), the
ALJ upheld the board's approval of a new "Mastery Learning" curriculum as a "valid exercise of
its managerial prerogative" that was rationally arrived at. Likewise, in G.M., supra, the ALJ

found that the board's decision to change geographic boundaries for kindergarten pupil
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placement, with a goal of evenly distributing the pupils at different schools within the district,
was a reasonable exercise of its authority. Additionally, in Shuster, supra, the ALJ determined
that it was within a board's discretion to make a change from a two-story plan for construction of
a new school, to a one-story plan. There, the record reflected that notwithstanding the approval
of the two-story plan in a referendum, the board had a reasonable basis to believe that a one-story
plan, at a substantially similar cost, would be educationally superior to a two-story plan.

Accordingly, its decision was not disturbed.

Even more relevant to the instant matter are cases concerning redistricting and/or
reorganization of schools, in which such actions by boards of education have been upheld as
valid exercises of their authority under N.J.S.4. 18A:11-1 and N.J.S.4. 18A:33-1. The fairly
recent Piccoli case is on point. See Piccoli v. Ramapo-Indian Hills Reg. H.S. Dist. Bd. of Ed.,
EDU 1839-98, Initial Decision, (January 22, 1999), adopted Comm’r. (March 10, 1999)
<http://lawlibrary.Rutgers.edu/oal/search.htnﬂ>. In Piccoli, three municipalities® sent students to
the school district’s two high schools. Because Ramapo High School became overcrowded and
Indian Hills High School was underutilized, the board of education adopted a plan that allowed
students to choose the high school of lesser enrollment. The plan, taking the overcrowding
problem and the curriculum into account, was based upon population projections a study of the
physical plants that was conducted by an architect. When the plan was challenged, the ALJ
granted summary decision and dismissed the petition. Thereafter, the Commissioner adopted the
ALJ’s decision as his own, finding that he “could not substitute his judgment for that of the
Ramapo-Indian Hills Board of Education, even i'fhe believed an erroneous conclusion had been
reached by respondent because the record establishe[d] that respondent did not take willful or
unreasoning action, without consideration and in disregard to the circumstances” and that the fact
that some constituencies disagreed with the plan the respondent adopted did not make its actions

arbitrary, capricious, unreasonable or discriminatory. Ibid. (emphasis added).

In Marcewicz v. Bd. of Ed. of Pascack Valley Regional High School Dist., 1972 S.L.D.
619, the regional high school district contained two high schools: the "Hills School" and the
"Valley School." The board approved a high school redistricting plan after concluding, through

various studies, that the Hills School had reached an "intolerable" level of "over capacity," which

AR,
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was projected to worsen in the upcoming school years. When the board's passage of the plan was
challenged, the Commissioner determined that the plan was not arbitrary, capricious and
unreasonable, and upheld the board's action as a valid exercise of its authority. The
Commissioner stated that "the Board acted in a reasonable, deliberate and thorough manner to
examine the enrollment projections over a period of weeks prior to the time of its final action."
Marcewicz, 1972 S.L.D. at 625. The Commissioner noted that the board, although not required
to, invited public comment and discussion on’ the redistricting issue prior to taking its final
action. In this regard, the Commissioner stated: "It is the Board alone which is empowered by
N.JS.A. 18A:11-1 to make rules for its own 'government' and the 'government' of the public

schools entrusted to its supervision." Ibid.

A similar situation occurred in Parents United for Better Learning in the Community v.
Hamilton Twp. Bd. of Ed., OAL DKT EDU 3503-85 (July 12, 1985), adopted Comm’r. (Aug. 13,
11985), where the challenged board action consisted of a plan to change school
attendance/boundary areas for the upcoming school year, in an effort to alleviate severe
overcrowding at the middle school level. All pvarties conceded that overcrowding existed at the
township's two middle schools. After a referendum to construct a new middle school was
defeated, the board proposed boundary changes to address the overcrowding issue. Over the
course of the following month, the board held various meetings and accepted public comments
on the issue; thereafter, it passed the proposal. ‘ Finding that there was no affirmative showing
that the action was arbitrary, capricious or unreasonable, the ALJ upheld the board's action, and
the Commissioner affirmed. The ALJ noted that while emotions ran rampant when such board
action was proposed, the challengers nonetheless had to meet the "arbitrary, capricious and
unreasonable" standard in order to have the action overturned. In this regard, he stated: "[T]here
are certain questions which arise in the life of a community which generate high feelings. No
matter how emotional the question, however, as the petitioner correctly observes, it still must

meet the [arbitrary, capricious and unreasonable] standard." /bid.

Similarly, Fullen v. Middletown Twp. Bd. of Ed., 1986 S.L.D. 582, adopted Comm’r.
1986 S.L.D. 603, and Hussnatter v. Bd. of Ed. beewton, 1986 S.L.D. 2667, adopted. Comm’r.
1986 S.L.D. 2688, both dealt with the issues of school overcrowding and redistricting plans. The

*Oakland, Wyckoff and Franklin Lakes

10
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boards' actions in approving the plans were upheld for substantially the same reasons as in the

aforementioned cases. Additionally, the ALJ in Fullen stated the following:

Lines for attendance at a particular school must always be drawn somewhere and
whenever lines are drawn, there must always be those who fall immediately
outside a desired attendance boundary line. But the existence of a difference of
opinion as between petitioners and the Board does not equate with an
unreasonable action of the Board in its adoption of the plan. A policy or rule of a
board of education is reasonable if it is designed to achieve a legitimate goal....
While pupils have a constitutional right to receive a thorough and efficient
program of education, there is no corollary right to receive such education in a
specific schoolhouse in the district.

[Fullen, 1985 S.L.D. at 598, 601.]

In the instant matter, as in Piccoli, the evidence and all inferences therein reflect that
Respondent’s adoption of the redistricting plan was not arbitrary, capricious or unreasonable.
The determinations of school attendance areas and boundaries for pupil placement are well
within the province of Respondent's authority as a board of education under N.J.5.4. 18A:11-1
and 18A:33-1. All the cases involving similar actions by other boards of education have been
upheld as being within their delegated authority under these provisions. The only distinction
between these cases and the case at bar is that there are allegations of bad faith and wrongdoing
on the part of Respondent. However, Petitioners here fail to produce any affirmative evidence of

any specific wrongdoing or deviation from lawful board of education activity.

Here, the record reflects that Respondent formed the Committee, which engaged in an
analysis of various alternatives for redistricting. The Committee established guidelines, worked
systematically at developing maps showing various configurations of neighborhoods and streets.
Each map was sent to the Administration ... to get relative statistical information, such as school
enrollments, ethnic and racial breakdowns and movement from current schools to redistricted
schools. These statistics were compared to thé optimum capacities, and the OEEO allowable
range. More than 20 potential plans were developed. The Committee received letters and e-

mails from parents and held three open meetings to receive input from the public. A list of

11
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individuals’ comments at these meetings was created and attached to the report of final

recommendations, which is dated June 4, 2001 A

Petitioners have no knowledge of how the Respondents deviated from authorized Board
activity and attempt to state their claim by asserting that statements allegedly made by members
of the Committee were misleading and that the chairperson of the Committee, who 1s also a
member of the respondent board, had sarcastically ridiculed the concerns of some parents in an e-
mail. The statements by the members of the Committee that were printed in a newspaper, if true
and admissible, at best lend support to the argument that Respondent reached an erronecous
conclusion, which is not enough to show the action was arbitrary, capricious or unreasonable.
The e-mail from Ms. O’Brien, even if accurate and admissible, shows inappropriate and
unprofessional conduct, as well as poor judgment on the part of one member of the respondent
board in her response to parents’ concerns, and may even have been the indignity that led
Petitioners’ to file their petition. However, this does not equate to the whole respondent board
acting in an arbitrary, capricious or unreasonable manner in adopting the redistricting plan, as

there is a lack of any evidence that would permit the finding of such a connection.

The report of Dr. Scurry, putting aside the fact that he only conducted an analysis on 4 of
the more than 20 plans considered by the committee and assuming that his analysis is valid and
that he qualifies as an expert, concludes that Plan 15 is more reflective of the ethnic/racial
characteristics of the district than Plan 18A (which Respondent adopted). His findings also
indicate that there is little to distinguish the competing plans from each other in this respect.
Even if there were more of a distinction and even if all the considered plans were evaluated, the
fact that the redistricting plan adopted by Respondent was not the best plan does not amount to
Respondent’s decision being arbitrary capricious or unreasonable. Also, Dr. Scurry’s analysis
concludes that Plan 15 is better than Plan 18A because it moves 1539 students as opposed to
moving 1923 students, but indicates that it is difficult to choose among the four plans on this
basis. Again, because Respondent may not have adopted the best plan with regard to this

statistic, does not mean that its decision was arbitrary capricious or unreasonable.

*See South Brunswick Redistricting Committee Report to the South Brunswick Board of Education (June 4, 2001).

12
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Petitioners also make contradictory statements with respect to the OEEO guidelines. One
the one hand they argue that the OEEO guidelines are not mandatory and can be flexible,
therefore they should not have been a concern of the Committee and Respondent in adopting the
redistricting plan, while on the other hand, they assert that Respondent’s redistricting plan is not
in strict compliance with the OEEO guidelines and should not have been adopted for this reason.
Respondent agrees that compliance with the OEEO guidelines is not mandatory, but the evidence
shows that Committee chose to follow them. Their conclusion that Plans 18A and 20A met the
guidelines is based upon their comparison of permitted ranges to their projections. The record
reflects that they relied on data, which determined that the percentages in each school for each

racial group, except for one school, are strictly within guideline ranges. >

Additionally, Petitioners acknowledge that open public meetings were held and the
evidence shows that notes were taken of the public’s comments and sent to Respondent as part of
the Commuittee’s report. It is not enough to show that a plan is not the best of all plans. There
must be some proof of some bad faith motive orrirrational action. There is simply no evidence in
the record that Respondent's actions were made in "bad faith" or were otherwise "arbitrary,
capricious or unreasonable." Instead, a thorbugh reading of the record reflects that the basis of
Petitioners' arguments is upon their emotion, as they have no factual or legal bases. Petitioners’
arguments, while highly charged and emotionally laden, cannot stand absent a definitive showing
that Respondent's action was arbitrary, capricious or unreasonable. Accordingly, summary

decision on this point will be granted in favor of Respondent.

Claims that the Respondent’s redistricting plan violates the Rehabilitation Act of 1973, the
New Jersey Law Against Discrimination (“LAD”), Article 1, §5 of the New Jersey

Constitution, and school laws.®

Petitioners also claim violations of the Rehabilitation Act of 1973, the New Jersey Law

Against Discrimination (“LAD”), Article 1, §5 of the New Jersey Constitution, and school laws,

*The findings indicate that the only exception is the Black population at Cambridge, where the percentage is
marginally below the permitted range. However, the Black population at that school is within the permitted range if
the Head Start preschool program, which is located there, is used.
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. OAL DKT. NO. EDU 4969-01

specifically N.J.S.4. 18A:11-1, 33-1 and 7F-1-14. Respondent argues in its motion for summary
decision that these claims have no basis and should be dismissed. Petitioners do not respond nor

set forth any evidence that would lead to a contrary finding on any of these claims.

First, to state a claim under § 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794(a),
an individual must demonstrate that she is an individual with a disability who was denied
benefits of a federally funded public entity because of her disability. Calloway v. Boro of
Glassboro Department of Police, 89 F.Supp.2d 543, 551 (D.N.J. 2000). Here, there is no
allegation of any disability by Petitioners. Therefore, Petitioners do not state a claim for relief

under § 504 of the Rehabilitation Act of 1973.

Second, the New Jersey Law Against Discrimination, N.J.S.4. 10:5-1 through 10:5-49,
which provides broad protections on the basis of race, creed, color, national origin, ancestry, age,
sex, affectional or sexual orientation, marital status, liability for service in the Armed Forces of
the United States, or nationality, as well as handicap. To state a claim under the LAD,
Petitioners must claim discrimination on the basis of one of these protected classes. Petitioners
fail to make such a claim by merely alleging discrimination in favor of older, wealthier, or more
established neighborhoods and against families living in certain types of housing, which do not
meet the standard of protected classes as contemplated by the LAD. Thus, Petitioners fail to state

a claim upon which relief can be granted under the LAD.
Third, Article I, § 5 of the New Jersey Constitution states that:

No person shall be denied the enjoyment of any civil or military right, nor shall be
discriminated against in the exercise of any civil military right, nor be segregated
in the militia or in the public schools, because of religious principals, race, color,
ancestry or national origin.

[NJ Const. Article [, 4 5 (emphasis added).]

6During the phone conference conducted on December 13, 2002, both counsel acknowledged that all claims other

than petitioner’s “arbitrary and capricious” claims are not justiceable. I have, however, included the analysis for
purposes of completeness.
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Similar to the LAD, there are no allegations of discrimination on the basis of any of the
enumerated categories, precluding such a claim. Even if such an allegation were present, “[m]ere
inequality or difference in treatment does not suffice to support a charge of unconstitutional
discrimination. Kenny v. Byrne, 144 N.J. Super. 243, 257 (App. Div. 1976), affirmed 75 N.J. 458
(1978). A “classification must be upheld under any reasonable set of facts unless there is a
showing of invidious discrimination.” Jbid. There is the presumption of constitutionality and
Petitioners have “the burden of showing that it is arbitrary and without reasonable basis to
support it.” Ibid. Thus, even if Petitioners claimed discrimination on the basis of a protected
classification, they have not met their burden. Nowhere is there evidence of such invidious
discrimination and this claim is at most a restatement of Petitioners’ arbitrary, capricious and

unreasonable claim.

Moreover, the type of alleged "discrimination" raised by Petitioners (i.e., discrimination
on the basis of geographic location or type of neighborhood) is not contemplated in any of the

anti-discrimination statutes.

Finally, with regard to the school laws’, the assignment of pupils and other
attendance/boundary issues fall within the discretionary authority granted Respondent by the
Legislature under N.J.S.A. 18A:11-1. Also, the provision of suitable facilities, access to same
and courses of study are required under N.J.S.A. 18A:33-1. This claim challenging Respondent’s
exercises of its authority to redistrict and/or reorganize its schools under N.J.S.4. 18A:11-1 and
N.J.S.A. 18A:33-1 is a restatement of Petitioners’ arbitrary, capricious and unreasonable claim
using different terms and can be dismissed or cqnsolidated with the latter. Furthermore, there is
no claim or affirmative evidence of any disparities in resource allocation or course offerings

between the schools.

In the case at bar, Petitioners’ do not even allege a prima facie case on any of these
various claims. Therefore, these claims, which amount to allegations that Respondent's action in
adopting the redistricting plan was discriminatory, must fail. Accordingly summary decision on

these claims is GRANTED in favor of Respondent.

"Petitioners also claim that Respondent violated N.J.5.4. 18A:7F-1-14. There can be no finding that Respondent
violated this statute, as there is no N.J.S.4. 18A:7F-1-14.

15
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CONCLUSION

The standard of review for Respondent’s adoption of the redistricting plan is extremely
deferential to respondent. Petitioners have not met their burden to overcome the presumption of
reasonableness on the part of Respondent in their attempts to prove that Respondent’s action was
arbitrary, capricious or unreasonable. It is not enough for Petitioners to show that Respondent
erroneously chose a plan that was not the best plén when compared to a few other possible plans.
There must be some evidence showing bad faith or wrongdoing as the motive for Respondent’s
action. Plaintiffs fail to make such a showing. Thus, there is no issue as to material fact and it
can be determined that Respondent’s action, in adopting the redistricting plan, was not arbitrary,
capricious or unreasonable. Therefore, summary decision should be granted in favor of

Respondent and Plaintiffs’ amended complaint dismissed.

Additionally, Plaintiffs do not even state allegations that would create a prima facie case
in support of their other claims. Therefore, summary decision should be granted and Plaintiffs’

amended complaint dismissed.

Accordingly, and based upon the foregoing, | CONCUDE that the respondent has
demonstrated by a preponderance of the relevant credible evidence that there are no
genuine fact issues presented in these proceedings and that the respondents are entitled to
prevail as a matter of law. Accordingly, respondent’s motion for summary decision is
GRANTED. Petitioner’s motion for summary decision is DENIED. It is ORDERED
that the matter be and is hereby DISMISSED.

I hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of Education does

not adopt, modify or reject this decision within.forty-ﬁve (45) days and unless such time limit is
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otherwise extended, this recommended decision shall become a final decision in accordance with

N.J.S.A. 52:14B-10. -

Within thirteen (13) days from the date on which this recommended decision was mailed
to the parties, any party may file written exceptions with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION, 100 Riverview Plaza, 4th Floor, PO Box 500, Trenton,
New Jersey 08625-0500, marked "Attention: Exceptions." A copy of any exceptions must be

sent to the judge and to the other parties.

/Q//?/() .

. . V -
DATE STEVEN C. REBACK, ALJ —
Receipt Acknowledged:

) /1
%ﬁc&d Ste AT / Z 2002 /4(/ . /z{ L{ //f%’f’z( /9 CCaC e Zw/ bl
DATE DEPARTMENT OF EDUCATION

Mailed to Parties:
2002 ACTIN

DEC 20 CHIEF ADMINIST AR v AN,

DATE OFFICEOF ADMINISTRATIVE L,

/cmo

17



OAL DKT. NO. EDU 4969-01
AGENCY DKT. NO. 302-7/01

J.P. AND M.P., on behalf of their
minor children, M.P. AND J.P.,

PETITIONERS,
V. COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE TOWNSHIP DECISION
OF SOUTH BRUNSWICK, MIDDLESEX
COUNTY,
RESPONDENT.

The record of this matter and the Initial Decision of the Office of Administrative
Law have been reviewed. Petitioners’ exceptions were untimely filed pursuant to N.J.A.C. 1:1-
18.4(a), in that the Initial Decision was mailed to the parties on December 20, 2002 and the
exceptions were filed on January 6, 2003, outside the 13-day period prescribed by regulation.
Accordingly, neither the exceptions nor the reply thereto is considered in the Commissioner’s
determination of this matter.

Upon careful and independent review of the record in this matter, the
Commissioner initially notes that pursuant to a motion for summary decision, in order to prevail,
the adverse party “must by responding affidavit set forth specific facts showing that there is a
genuine issue which can only be determined in an evidentiary proceeding.” N.J.A.C. 1:1-12.5.
Thus, “petitioners must raise factual issues which are sufficient to lead a rational factfinder to
rule in their favor if a trial were held.” Piccoli, supra, slip opinion at 6. Here, even accepting
petitioners’ allegations as true, they cannot, for the reasons set forth in the Initial Decision, meet

their considerable burden of demonstrating that the Board’s actions were arbitrary, capricious,

18



unreasonable, or otherwise contrary to law.! There being no disputed issues of material fact, oy
therefore, the Commissioner finds that summary decision is properly granted in the Board’s

favor.

Accordingly, the Initial Decision is adopted and the Petition of Appeal is

dismissed.
IT IS SO ORDERED.?

COMMIS$IONER OF EDUCATION

Date of Decision: __2/3/03

Date of Mailing: 2/3/03

! The Initial Decision at page 15, footnote 7, indicates that, despite petitioners’ claim, there can be no finding that
the Board violated “N.J.S.A. 18A:7F-1-14” because the statute does not exist. Presumably, however, petitioners’
argument at Count V in the Petition of Appeal refers to N.J.S.A. 18A:7F-1 through 18A:7F-14. In any event,
petitioners’ Brief in Support of Petitioners’ Opposition to Respondent’s Motion for Summary Judgment and In
Support of Petitioners’ Cross-Motion for Summary Judgment makes no argument with respect to this statute.

2 This decision, as the Commissioner’s final determination, may be appealed to the State Board of Education e
pursuant to N.J.S.A. 18A:6-27 et seq. and N.J.A.C. 6A:4-1.1 et seq., within 30 days of its filing. Commissioner
decisions are deemed filed three days after the date of mailing to the parties.
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ERNEST L. HARPER,
PETITIONER,

V.

BOARD OF EDUCATION OF THE CITY
OF ATLANTIC CITY, ATLANTIC
COUNTY,

RESPONDENT.

February 3, 2003

COMMISSIONER OF EDUCATION

DECISION
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
SETTLEMENT

OAL DKT. NO. EDU 2321-95
AGENCY REF. NO. 6-1/95

ERNEST L. HARPER,
Petitioner,
V.
BOARD OF EDUCATION OF THE CITY
OF ATLANTIC CITY, ATLANTIC COUNTY,
Respondent.

James Swift, Esq., for Petitioner

Eric Martin Bernstein, Esq., for Respondent (Eric M. Bernstein & Associates, LLC)

Record Closed: November 15, 2002 Decided: December 18, 2002
BEFORE: LILLARD E. LAW, ALJ:

This matter was transmitted to the Office of Administrative Law on March 3, 1995 for
determination as a contested case, pursuant to N.J.S.4. 52:14B-1 to -15 and N.J.S.A. 52:14F-1 to

-13.

The parties have agreed to a settlement and have prepared a Settlement Agreement and

General Release indicating the terms thereof, which is attached and fully incorporated herein.

NEW JERSEY IS AN EQUAL OPPORTUNITY EMPLOYER



OAL Dkt. No. EDU 2321-95

I have reviewed the record and the terms of settlement and I FIND:

1. The parties have voluntarily agreed to the settlement as evidenced by their

signatures or their representatives' signatures.

2. The settlement fully disposes of all issues in controversy and is consistent with the

law.

I CONCLUDE that this agreement meets the requirements of N.J.4.C. 1:1-19.1 and that
the settlement should be approved. I approve the settlement and therefore ORDER that the

parties comply with the settlement terms and that these proceedings be concluded.

I hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.



*  OAL Dkt. No. EDU 2321-95

This recommended decision may be adopted, modified or rejected by the f
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of Education does
not adopt, modify or reject this decision within forty-five (45) days and unless such time limit is
otherwise extended, this recommended decision shall become a final decision in accordance with
N.J.S.A. 52:14B-10.
12 -1% -0 Wf.ﬂwgr R ae
DATE LILLARD E. LAW, ALJ
Receipt Acknowledged:
RN
_—
) 2-20-02 SO ST A T e SR
DATE DEPARTMENT OF EDUCATION /:@

Mailed teyParties:
% /?%Iu\.

: ACTING
D fC 2 2 m / CHIEF ADMINISQT'SE%BERLAA\W?MQG;

DATE OFFICE OF ADMINISTRATIVE LAW
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LIST OF WITNESSES

For Petitioner:
James Swift

Ernest Harper

For Respondent:

None

LIST OF EXHIBITS

Jointly filed:

J-1 Settlement Agreement and General Release



SETTLEMENT AGREEMENT AND GENERAL RELEASE

CONFIDENTIAL -

This Release, dated September ‘ 2 , 2002, is given
BY: The releasor(s): ERNEST HARPER

TO: ATLANTIC CITY BOARD OF EDUCATION, ITS SUBSIDIARIES, AFFILIATES,
PREDESESSORS, SUCCESSORS AND ASSIGNS OF ANY AND ALL OF THEM, THEIR
PRESENT AND FORMER DIRECTOR, OFFICIALS, OFFICERS, REPRESENTATIVES,
ASSOCIATES, PARTNERS, SERVANTS, EMPLOYEES, AGENTS, ATTORNEYS,
SUCCESSORS HEIRS, E}GECUTORS AND ADMINISTRATORS WHETHER IN THEIR
INDIVIDUAL OR OFFICIAL CAPACITIES AND ALL OTHER PERSONS, FIRMS,
CORPORATIONS, ASSOCIATIONS, PARTNERSHIPS OR ANY OTHER ENTITIY
CONNECTED THEREWITH.

If more more than one person signs this Release, "I" shall mean each person who signs this
Release.

1. Release. All parties mentioned above release and give up any and all claims and rights
which they may have against each other. This release applies to claims resulting from
anything which has happened up to now. I specifically release all claims relating to or arising
out of Mr. Harper's employment with the Board Of Education deriving from the incidents
related to the matter known as Emest Harper V. Atlantic City Board Of Education, Docket
No: EDUOA-02321-95S. Harper and the Board expressly understand and agree that said
payments include any and all amounts that may be claimed by Harper or on his behalf, or by
his Attorney's, Heirs, Successors or Assigns, against the Board. The payment mentioned
above is in complete and full settlement of any and all claims that Harper has or could be
owed by the Board in connection with anything that happened in reference to the above
referenced matter. Further, Harper and the Board agree that the Settlement Agreement and
General Release is contingent on and subject to approval and ratification by the Board.

Within thirty (30) working days of the Board's receipt of this settlement agreement and general
release, the Board shall pay to Harper the sum of $9,000.00 (Nine Thousand Dollars).

2. Payment. This Settlement is intended as a resolution for any and all possible claims, actual
. or implicit and Harper hereby waives any and all claims for lost wages, income or future
earnings and any other benefits potentially available arising out of the matter known as
Ernest Harper V. Atlantic City Board Of Education, Docket NO: EDUOA-02321-958S.
Harper also understands and agrees that any adjustments to his withholding or any estimated
tax payments are his responsibilities.

Who is Bound. This Settlement Agreement and General Release shall not be used as
evidence or for any other purpose in any other action or proceeding, other than evidence of
the compromise between Harper and the Board as set forth herein or to enforce the terms of
the Settlement Agreement and General Release. ' :
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4. Signatures. Harper releases, acquits, gives up, forever discharges any and all claims and
rights which he may have had against the Board for anything that happened arising from or in
any way relating to the matter known as Erest Harper V. Atlantic City Board Of Education

EDUOA-02321-95S.

5. Harper and his Attorney agree and promise they will not disclose, either directly or
indirectly, in any manner whatsoever, any information, regarding either: a). the substance or
existence of his complaints, claims, charges and / or actions against the Board; or b). the
existence, terms or contents of this Settlement Agreement and General Release, to any person
or organization, including but not limited to any governmental agency, members of the press
and media, present and former officers, employees and agents of the Board and other
members of the Board and other members of the public, except the Office of the United
States Attorney / Department of Justice for New Jersey or if applicable, the New Jersey State
Attorney General. This paragraph shall not preclude Harper or his Attorney from disclosing
the existence or terms of the settlement agreement and general release to: a). governmental
authority which require such information; and b). Harper's Attorney who shall be also
obligated to keep this information confidential Harper may only state, without elaboration,
as follows: "the situation has been resolved to the mutual satisfaction of Harper and the
Board." In the event Harper or his attorney violates this paragraph, Harper shall be obligated
forthwith to the Board all monies paid to Harper by the Board pursuant to this agreement.

6. The Board and its attorneys agree and promise they will not disclose, either directly or
indirectly, in any manner whatsoever, any information regarding either: a). the substance
or existence of Harpers complaints, claims, charges and / or actions against the Board; or
b). the existence, terms or contents of this settlement agreement and general release, to
any person or organization, including but not limited to any governmental agency,
members of the press and media, present or former officers, employees and agents of the
board and other members of the public except the office of the United States Attorney,
Department Of Justice for New Jersey or if applicable the New Jersey State Attorney
General .This paragraph shall not preclude the Board or its attorneys from disclosing the
existence or terms of this settlement agreement and general release to a) governmental
authorities which require this information; b). the Boards attorneys who shall also be
obligated to keep this information confidential. The board may only state, without
elaboration, as follows, "the situation has been resolved to the mutual satisfaction of
Harper and the Board." In the event the Board or its attorneys violate this paragraph, the
board shall be obligated to pay forthwith to Harper all attorney's and costs incurred-by
Harper in obtaining this agreement attempting to recover the amount referred to above.

7. This settlement and general release contains the full agreement of Harper and the Board
and may not be modified, altered, changed or terminated except upon the express prior
written consent of Harper and the Board, which consent must be signed by Harper and
the Board or their duly authorized agents;

8. Harper represents and warrants that no other person or entity have any interest in the
claims, demands, obligations, or causative action referred to in this settlement agreement
and general release; that Harper is not sold, assigned, transferred, conveyed or otherwise
disposed of any of the claims, demands. Obligations or causative action referred to in the
verbal complaint and / or in this settlement agreement and general release. -

5\



10.

1.

12.

A

This settlement agreement and general release shall be construed and interpreted in
accordance with the laws of the State of New Jersey.

Harper and the Board shall bear all costs and expenses arising from the actions of their
own counsel in connection with the settlement agreement and general release. As further
consideration for the settlement agreement and general release, Harper and his attorney
agree that this sum represents all the money the Board has agreed to pay Mr. Harper and
his attorney and any additional fees which may-arise from the actions of Harper's attorney
in connection with any matter arising from Harper's employment with the Board are to
be born by Harper.

This settlement agreement and general release contains the entire agreement between
Harper and the Board with regard to the matter set forth in Emest Harper V. Atlantic City
Board of Education, Docket No: EDUOA-02321-958.

In entering into the settlement agreement and general release, Harper has relied upon the
legal advise of his attorney who is the attorney of his own choice, as to the terms of the
settlement agreement and general release which have been completely read and explained
by his attorney and has been fully understood and voluntarily accepted.

IN WITNESS WHEREOQOF, Harper and the Board have hereunto set their hands

, : S
[P Cfm%

ﬁmﬁ?@m ESQUIRE ERNEST HARPER -

oty & Ny

BUSINESS ADMINISTRATOR, BOARD S TARY

-,

e R a

BOARD PRESIDENT ANy



STATE OF NEW JERSEY )

« ) ss.
COUNTY OF Alanhc)

1 km 2l KJVSW‘ L{d , a Notary Public, do hereby certify that Ermest Harper,
personally known to me to be the same person whose name is subscribed to the foregoing
instrument, appeared before me this day in person and acknowledges that he signed and
delivered the said instrument as his free and voluntary act, for the uses and purposes set forth
therein.

_ 77 )
Given under my hand and official seal this é day of 525 7 7 0'3%_'2" +3002.

A V\NMW/L
Notaty Publid
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OAL DKT. NO. EDU 2321-95
AGENCY DKT. NO. 6-1/95

ERNEST L. HARPER,

PETITIONER,
V. S COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE CITY : DECISION
OF ATLANTIC CITY, ATLANTIC
COUNTY,
RESPONDENT.

The record, Settlement Agreement and General Release, and Initial Decision
issued by the Office of Administrative Law, pursuant to N.J.A.C. 1:1-19.1, have been reviewéd.

Upon such review, the Commissioner is compelled to reject the proposed
settlement agreement as presently written in that Items #5 and #6 do not appear to contemplate
that the settlement document will become a matter of public record. Although parties may agree
between themselves to keep specific terms of a settlement agreement confidential, they must also
be aware that, in the absence of a motion to seal the record for good cause shown,
Commissioner’s decisions and the underlying proceedings are a matter of public record.
Moreover, it is unclear whether the following statement in Item #5 is a typographical error or
whether this agreement seeks to impermissibly prohibit disclosure of the existence and terms of
this settlement to the general Board membership:'

Harper and his Attorney agree and promise they will not disclose,

either directly or indirectly, in any manner whatsoever, any

information, regarding either: a) the substance or existence of his

complaints, claims, charges and/or actions against the Board; or

b) the existence, terms or contents of this Settlement Agreement
and General Release, to any person or organization, including but

"The proposed settlement is signed by the Board president, the District’s Business Administrator/Board Secretary,
petitioner and his attorney.

5



not limited to any governmental agency, members of the press and

media, present and former officers, employees and agents of the

Board and other members of the Board***. (emphasis added)

(Settlement Agreement at 2)

The Commissioner also observes that Item #1 of the proposed settlement states
that the Board shall pay petitioner the sum of $9000.00 within 30 working days of the Board’s
receipt of the settlement agreement. It therefore appears that the settlement may authorize
payment prior to approval of the settlement terms by the Commissioner pursuant to
N.JA.C. 1:1-19.1. In that parties are precluded from effectuating terms of a settlement
agreement in controverted matters that have been duly transmitted to the OAL prior to its
submission to, and approval by, the Commissioner, the language in Item #1 requires
clarification.

Finally, Item #1 of the Settlement Agreement and General Release also specifies
that the proposed settlement is contingent on approval and ratification by the Atlantic City Board
of Education. Since neither the file nor the settlement agreement contains a copy of the Board’s
resolution approving the proposed settlement, and the agreement is not signed by the Board
attorney who is respondent’s duly authorized representative in litigation, the parties were
provided an opportunity to submit such ratification. In response, counsel for the Board
submitted the following, signed by Interim Business Administrator/Board Secretary Lesley
Motz:

At the regular session of the Atlantic City Board of Education, held

on Tuesday, June 23, 2002, the following resolution was

approved:2

Resolution No. 02 06B 31: On a motion made by
Mr. Gallagher and seconded by Ms. Nunez, the
Atlantic City Board of Education unanimously
agreed to authorize a settlement with Principal

Ernest Harper in a sum not to exceed $9000.00.
(Letter of January 23, 2002)

2 The Commissioner notes that the Settlement Agreement and General Release is dated September 9, 2002.

6



Although the above resolution clearly authorizes settlement negotiations with
petitioner within certain parameters, this resolution cannot be construed as approval and
ratification of the 12 items comprising the within proposed settlement agreement.

Accordingly, this matter is remanded to the Office of Administrative Law for
revision and clarification of the settlement terms to address the deficiencies set forth above or
other appropriate action.

IT IS SO ORDERED.?

W

COM IONER OF EDUCATION

Date of Decision: 2/03/03

Date of Mailing: 2/03/03

3 This decision may be appealed to the State Board of Education pursuant to N.J.S.A. 18A:6-27 et seq. and
N.J.A.C. 6:2-1.1 et seq., within 30-days of its filing. Commissioner decisions are deemed filed three days after the
date of mailing to the parties.
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C.L., on behalf of minor child, C.L.,
PETITIONER,

V.

BOARD OF EDUCATION OF THE
TOWNSHIP OF BRICK, OCEAN COUNTY,
MEMORIAL HIGH SCHOOL AND WILLIAM
DUTTON, PRINCIPAL,

RESPONDENTS.

February 5, 2003

H5-C4

COMMISSIONER OF EDUCATION

DECISION



OFFICE OF ADMINISTRATIVE LAW
INITIAL DECISION
SETTLEMENT
OAL DKT. NO. EDU 8563-02
AGENCY DKT. NO. 398-12/02

C.L. ON BEHALF OF MINOR CHILD, C.L.,
Petitioner,
V.
BOARD OF EDUCATION OF THE TOWNSHIP
OF BRICK, OCEAN COUNTY, MEMORIAL
HIGH SCHOOL AND WILLIAM DUTTON, PRINCIPAL,
Respondent.

Philip D. Tobolsky, Esq., appearing for petitioner

Scott Thompson, Esq., appearing for respondent

Record Closed: December 19, 2002 Decided: December 20, 2002
BEFORE, ISRAEL D. DUBIN, ALJ:

This matter was transmitted to the Office of Administrative Law on December 18, 2002,
for determination as a contested case, pursuant to N.J.S.4. 52:14B-1 to -15 and N.J.S.4. 52:14F-1

to -13.

The parties have agreed to a settlement and have prepared a Settlement Agreement

indicating the terms thereof, which is attached and fully incorporated herein.

I have reviewed the record and the terms of settlement and I FIND:

L. The parties have voluntarily agreed to the settlement as evidenced by their

signatures or their representatives' signatures.

NEW JERSEY IS AN EQUAL OPPORTUNITY EMPLOYER

(G



OAL DKT. NO. EDU 8563-02

2. The settlement fully disposes of all issues in controversy and is consistent with the

law.

I CONCLUDE that this agreement meets the requirements of N.J.A.C. 1:1-19.1 and that
the settlement should be approved. I approve the settlement and therefore ORDER that the

parties comply with the settlement terms and that these proceedings be concluded.

I hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of Education does
not adopt, modify or reject this decision within forty-five (45) days and unless such time limit is
otherwise extended, this recommended decision shall become a final decision in accordance with

N.J.S.A. 52:14B-10.
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Within thirteen (13) days from the date on which this recommended decision was mailed

L

to the parties, any party may file written exceptions with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION, 100 Riverview Plaza, 4th Floor, PO Box 500, Trenton,

New Jersey 08625-0500, marked "Attention: Exceptions." A copy of any exceptions must be

sent to the judge and to the other parties.

W"Zﬁ)\ml m—’“m -
DATE ISRAEL D. DUBIN, ALJ
Receipt Acknowledged:
7 /{)c( 7 &I’/" ;Z/ Lear /4[/ //Zc/t?‘/ﬂ((’ﬂ Cé"ffc,a*/»( @
DATE DEPARTMENT OF EDUCATION
-

Mailed arties:

DEC 27 20pp cmssﬁ%ﬂ.”" D'Eff T34ND
DATE OFFICE OF ADMINISTRATIVE LAW
IDD/mamf
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DOCUMENTS IN EVIDENCE

Jointly submitted

J-1 Settlement Agreement
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OAL DKT. NO. EDU 8563-02
AGENCY DKT. NO. 398-12/02

C.L., on behalf of minor child, C.L.,
PETITIONER,

V.

COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE :
TOWNSHIP OF BRICK, OCEAN COUNTY, DECISION
MEMORIAL HIGH SCHOOL AND WILLIAM
DUTTON, PRINCIPAL,

RESPONDENTS.

The record of this emergent matter, Settlement Agreement and Initial Decision
issued by the Office of Administrative Law, pursuant to N.J.A.C. 1:1-19.1, have been reviewed.

Upon review, the Commissioner approves the settlement terms and adopts the
settlement as the final decision in this matter. The matter is hereby dismissed, subject to
compliance with the terms of the settlement.

IT IS SO ORDERED. -
/(u —

COMMIZHIONER OF EDUCATION

Date of Decision: _2/5/03

Date of Mailing: 2/5/03
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DOUGLAS WICKS,
PETITIONER,

V.

COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE :
TOWNSHIP OF BERNARDS, DECISION
SOMERSET COUNTY, :

RESPONDENT.

SYNOPSIS

Petitioning taxpayer alleged the Board failed to comply with state law and regulations in carrying
out its roofing projects.

The ALJ concluded that the allegations raised by petitioner were already addressed by forums of
competent jurisdiction and must be dismissed on the basis of res judicata and under the doctrine
of collateral estoppel. The ALJ concluded that under the facts of this case, petitioner failed to
have the proofs necessary to proceed to plenary hearing. The Petition was dismissed.

The Commissioner dismissed the matter as moot since it was undisputed that the roof
replacement project at Ridge High School was completed and approved by the necessary
authorities and there was “simply no meaningful relief to be obtained in this forum.”

46705

This synopsis is not part of the Commissioner’s decision. It has been prepared for the convenience of the
reader. It has been neither reviewed nor approved by the Commissioner.

Februacy 5, 2003



OFFICE OF ADMINISTRATIVE LAW
INITIAL DECISION
OAL DKT. NO. EDU 6161-01
AGENCY DKT. NO. 260-7/01
DOUGLAS E. WICKS,
Petitioner,
V.
BERNARDS TOWNSHIP BOARD
OF EDUCATION,
Respondent. T
w

Douglas E. Wicks, petitioner pro se

Philip E. Stern, Esq., for respondent (Sills Cummis Radin Tischman Epstein & Gross,
attorneys)

Record Closed: September 25, 2002 Decided: December 23, 2002

BEFORE DANIEL B. MC KEOWN, ALJ (t/a)

HISTORY

Douglas E. Wicks, (petitioner), is a resident of Bernards Township who alleges in a
Petition of Appeal filed before the Commissioner of Education that the Board violated various
provisions of Title 18A, Education Law, regarding the roof replacement on its high school
facility and that it failed to provide him certain documents regarding the matter. Petitioner also
alleges the Board improperly made payments to its roofing contractor on its earlier Cedar Hill

school roof replacement, and that its conduct was sufficient for the Bernards Township Code

NEW JERSEY IS AN EQUAL OPPORTUNITY EMPLOYER
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Officer to issue notices of code violations. (Petition of Appeal, sub para. (e)) The Board denies
that its actions regarding roof replacements on any one of its school buildings is, or was, in any
way improper. The Board also asserts petitioner’s present complaint related to the Cedar Hill
School and Annin School is barred by the statute of limitations, res judicata, and collateral
estoppel based on earlier litigation between the parties on those very same allegations. See,
Wicks v. Board of Education of Bernards Township, Somerset County, Initial Decision, October
3, 2000, aff’d. Commissioner of Education, Nov. 20, 2000, aff’d. St. Bd. of Ed, April 4, 2001

After the Commissioner of Education transferred the matter September 18, 2001 to the
Office of Administrative Law as a contested case under the provisions of N.J.S.4. 52:14B-1 to -
15 and N.J.S.A. 52:14F-1 to-13, a hearing was scheduled for November 29 and 30, 2001. The
hearing was adjourned at petitioner’s request for the asserted failure of the Board to provide him
requested discovery. A telephone conference call was conducted November 29, 2001 during
which the Board agreed to provide petitioner the discovery he requested related to the Ridge
High School project. In addition, an in-person prehearing was scheduled for January 8, 2002 to
refine the issues to be adjudicated including the Board’s position that prior roofing projects in
which it engaged, the Cedar Hill and Annin School projects, that were the subject matter of prior

litigation between the parties should not be considered in this case.

During December 2001, the Board did submit to petitioner discovery related to the Ridge
High School roof project and petitioner reviewed the material during the same month. On
December 17, 2001 petitioner served the Board with another discovery demand relating solely to
the Ridge High School project. The Board was directed to file a letter motion by January 25,
2002 setting out its arguments why certain discovery requests made by petitioner need not be
honored. Petitioner was to respond by February 14, 2002. During the conference, the issue was
discussed of whether the Cedar Hill and Annin School roofing projects, or any part thereof,
should be barred from this case. The parties were advised that this issue would be addressed at
the commencement of the hearing then scheduled to be conducted March 8 and 9, 2002. But,

these dates had to be adjourned because of the hospitalization of this judge.
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On or about January 10. 2002 petitioner filed a “complaint in lieu of prerogative writ” in
New Jersey Superior Court, Law Division, before the Honorable Rosemarie Ruggerio Williams,
J.S.C.,, seeking the same documents he sought through discovery regarding the Chapel Hill and
Annin school roofing projects under N.J.S.4. 47:1-1, ef seq., the New Jersey Right to Know Law.
Judge Williams, in view of the fact petitioner had the matter pending as a contested case,

declined jurisdiction and transferred that issue to this proceeding.

In the earlier litigation between the parties before the Commissioner and already
referenced in this decision, petitioner alleged the Board acted contrary to the Public School
Contracts Law, N.J.S.A. 18A: 18A-1, et seq., with respect to roofing projects at the Cedar Hill
and Annin Schools. After a plenary hearing, the conclusion was reached petitioner failed to carry
his burden of proof to prove the truth of the allegations he made against the Board regarding
either the Cedar Hill or Annin school roof projects. The petition was dismissed. (See Wicks v.
Board of Education of Bernards Township, Somerset County, Initial Decision, October 3, 2000,
aff’d. Commissioner of Education, Nov. 20, 2000, aff’d. St. Bd. of Ed, April 4, 2001)

On or about July 24, 2001 petitioner filed this petition with the Commissioner of
Education in which he alleges the Board “[a]dvertised, bid and awarded the 2001 contract for the
replacement of the Ridge High School roof before obtaining construction code approval as
mandated by N.JA.C. 6:22-1.7.” (Para. 5(a) of petition) This is the essence of the petition; that
the Board violated N.J.A.C. 6:22-1.7 regarding the Ridge High School. However, the remaining
allegations raised by petitioner in subparagraphs (b) through (j) provide the framework for the
present dispute between the parties regarding the issues to be adjudicated in the matter and
petitioner’s discovery requests. Petitioner’s remaining allegations are paraphrased here, except

as otherwise noted through the use of direct quotation marks:

(b) that the Board failed to provide him copies of “ledger payments for legal services as
required by 18A:19-15;”

(c) that the Board paid its architect in October 2000 for work not completed “under his
contract dated November 23, 1999 for professional services encompassing the year 2000
Ridge High roofing project thus violating 18A:19-2...”

w‘ﬂ%
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(d) that the Board failed to adopt until July 2000 a resolution approving the architect’s
November 1999 contract, a time after the projects under the contract were advertised, bid
and awarded in violation of 18A:18A-3(a);

(e) that the Board “failed to conduct required construction code inspections during and
upon completion of the roofing projects for Cedar Hill and Annin School reproofing
projects resulting in code violation notices by the Bernards Township Code Officer.”

(f) that the Board “[p]aid in full for . . . Cedar Hill roofing project which failed to comply
with the specifications and building code . . .”

(g) “Commenced work on the Ridge High School roof project without a building permit
as required by 18A:18A-49 ...”

(h) that the Board “[i]ssued plans and specifications for all the roofing projects {Cedar
Hill, Annin, and Ridge High] which contain false and misleading information . . . ”

(i) that the Board paid its architect $100 an hour, not the $90 an hour set out in the 1999
contract;

(j) that the Board “[r]atified two separate professional contracts, in the same fiscal year,
both to [its architect] for the same exact Ridge High School reproofing project . .. ”

A fair reading of subparagraphs (b) through (j) shows petitioner seeks to either continue
the litigation of, or to relitigate, issues he raised in the earlier petition that was dismissed

following a plenary hearing surrounding the Cedar Hill and Annin Schools roof projects.

In an Order issued May 16, 2002 this administrative law judge entered a recommended
Order granting the Board’s motion to dismiss any and all allegations surrounding the Cedar Hill
and Anin school projects; that the sole issue in this case is the Board’s conduct relating to the
Ridge High School roof project; and, that petitioner was barred by the doctrines of res judicata
and the entire controversy of relitigating the Cedar Hill and Annin School roof project anew. See,
Wicks v BOE of Bernards Twp., Somerset Co., OAL DKT, NO, EDU 6161-01, Order, May 16,
2002.

At the hearing finally conducted in the matter of the Ridge High School roof project on
September 24, 2002, and while presenting his opening statement, petitioner asserted there was
fraud involved in obtaining permits for the Ridge project because the Board represented certain
material was to be used in the project upon which construction permits were issued. Petitioner
did not contact the County Prosecutor in his allegations of fraud in the inducement of the
1ssuance of the permit. Petitioner asserts the manufacturer and the architect of the project are

behind such fraudulent conduct. Petitioner did complain of the manufacturer to the State
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Commission of Investigation which, petitioner says, conducted an exhaustive investigation of the
matter. Petitioner says that in order to really understand his complaint, one has to “be in the
business” of roof construction. Petitioner acknowledges that all the allegations raised in this

petition have been fully investigated by the State Commission of Investigation.

Petitioner then says he is not certain whether the architect knowingly engaged in
fraudulent conduct or was duped by the manufacturer. But, at the same time, petitioner
complains the architect specified the manufacturer in the specifications and in addenda to
specifications made before the bids being opened April 11, 2001. Petitioner complains the
addenda was issued April 7, 2001 and changed the slope of the roof which, he says, increased
costs. All potential bidders were notified and no bidder complained. Petitioner says N.J.S.4.
18A:18A-21 prohibits (c) the issuance of addenda without at least seven days notice, but
petitioner has no evidence the subsequent bids were tainted. Petitioner has no evidence the

architect engaged in any fraudulent conduct.

Petitioner says the Ridge high school has a roof that does not meet the building code as
the result of manufacturer fraud and he, petitioner, is not happy about it. The architect should
have known that the roofing materials were not compliant with the code, and as a result, duped

the building code officials into issuing certificates of occupancy.

The Board points out that the Somerset County Construction Board of Appeals issued it a
Certificate of Approval on April 22, 2002 and that the New Jersey Economic Development
Authority that provided full-funding for the project determined that all conditions precedent to
the execution of the grant agreement for the roof project had been met. The Authority authorized
the disbursement of full funding for the project. The Board also notes that all appropriate
agencies at the local, county and state have been involved in this project and each level of

government has given its final approval for the project.

Petitioner was advised no testimony would be taken from his witnesses regarding faulty

roofing materials or of his witness’s review of the Board’s compliance with the building code.
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Each of those matters has already been exhaustively studied and investigated by bodies with far
greater expertise than resides in this forum. Furthermore, if despite the complaints of petitioner,
the State Commission of Investigation, the local building officials, the county construction board,
and the Economic Development Authority are satisfied with the materials used on the Ridge
High School roof and the absence of fraud by anyone for whom the Board is responsible, the
conclusion must be reached petitioner seeks to use this forum to continue litigation against the
Board in bad faith. Petitioner knows his evidence does not prove his allegations, because he
essentially has been told that by the State Commission of Investigation, the local and county
construction officials, and the Economic Development Authority. There is nothing new being

raised in this petition of appeal that has not already been litigated before.

Petitioner left the hearing room upon being advised that the foregoing testimony would
not be allowed. In essence, he abandoned his petition of appeal much in the same manner he
abandoned his first petition after he verbalized his allegations against the Board without any

proof in support thereof.

CONCLUSION

I CONCLUDE that the facts establish the allegations raised by petitioner have already
been addressed by forums of competent jurisdiction and must be dismissed on the basis of res
judicata. 1 CONCLUDE the facts establish the allegations raised by petitioner have already
been addressed by forums of competent jurisdiction and must be dismissed under the doctrine of
collateral estoppel. 1 CONCLUDE that under the facts of this case, petitioner fails to have the

proofs necessary to proceed to plenary hearing and the petition must be dismissed.

The Petition of Appeal is DISMISSED.

I hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.
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This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of Education does
not adopt, modify or reject this decision within forty-five (45) days and unless such time limit is
otherwise extended, this recommended decision shall become a final decision in accordance with

NJ.S.A. 52:14B-10.

Within thirteen (13) days from the date on which this recommended decision was mailed
to the parties, any party may file written exceptions with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION, 100 Riverview Plaza, 4th Floor, PO Box 500, Trenton,
New Jersey 08625-0500, marked "Attention: Exceptions." A copy of any exceptions must be
sent to the judge and to the other parties.
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OAL DKT. NO. EDU 6161-01
AGENCY DKT. NO. 260-7/01

DOUGLAS WICKS,
PETITIONER,

V.

COMMISSIONER OF EDUCATION
BOARD OF EDUCATION OF THE :
TOWNSHIP OF BERNARDS, DECISION
SOMERSET COUNTY, :

RESPONDENT.

The record of this matter and the Initial Decision of the Office of Administrative
Law (OAL) have been reviewed. Petitioner’s exceptions and the Board’s reply were submitted
in accordance with N.J.A.C. 1:1-18.4.

Petitioner emphatically objects to the Initial Decision issued by the
Administrative Law Judge (ALJ) arguing, inter alia, that he was improperly denied a hearing and
this matter should, therefore, be remanded to the OAL for an “open and full hearing***.”
(Petitioner’s Exceptions at 1) Petitioner argues that the ALJ failed to make any findings of fact
or conclusions of law, that he lacked the expertise necessary to hear a case such as this one, and
that his statements in the Initial Decision at pages 6 and 7 regarding previous review of this
matter by other investigative bodies and agencies are simply unsupported on this record. (/d.
at 3-5) The Initial Decision, petitioner asserts, failed to properly consider the issues raised in the

course of this litigation. (/d. at 7-8)



In reply, the Board “objects to Petitioners [sic] use of evidence not presented at
the hearing, in violation of the N.J.A.C. 1:1-18.4(c).” (Board’s Reply at 1) The Board argues
that there is no merit to petitioner’s contentions and, therefore, the Initial Decision should be
affirmed.

Upon careful and independent review of the record in this matter, including an
audio cassette tape of the proceedings that took place on September 24, 2002 at the OAL, the
Commissioner determines to grant the Board’s Motion for Summary Decision, for the reasons set
forth below.!

Initially, the Commissioner agrees with the ALJ’s view that the essence of
petitioner’s “complaint” is that the Board violated N.J.A.C. 6:22-1.7 by advertising, bidding and
awarding the 2001 contract for the replacement of the Ridge High School roof before obtaining
construction code approval. (Request for Declaratory Judgment/Petition of Appeal at 2,
paragraph 5a; Initial Decision at 4)* Thereafter, as enumerated in the Initial Decision at pages 4
and 5, petitioner alleges other violations of administrative code, State school law and
specifically, the Public School Contracts Law, N.J.S.A. 18A:18-1 et seq., in connection with the
Board’s roof replacement projects at the Cedar Hill School, the Annin School and Ridge High
School. The Board denies each allegation. (Board’s Answer)

By Order dated May 16, 2002, and based on earlier litigation brought by

petitioner in this matter (see Wicks v. Board of Education of the Township of Bernards, Somerset

! Although the Board filed a Motion for Summary Decision before the OAL on September 4, 2002, the ALJ did not
issue a ruling on the motion.

2 1t is noted that N.J.A.C. 6:22-1 et seq., the School Facility Planning Service regulations, were repealed and
recodified as N.J.A.C. 6A:26-1 et seq., effective October 1, 2001. See 33 N.J.R. 1809(a), 33 N.J.R. 3482(a).
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County, Commissioner Decision No. 383-00, November 20, 2000, aff'd State Board of
Education April 4, 2001), the ALJ determined that the “Petitioner is barred by the doctrine of res
judicata and by the entire controversy doctrine [from] relitigating the Cedar Hill and Annin
School roof project anew.” (ALJ’s Order, May 16, 2002 at 8) Thus, the within matter was
confined to only those issues relating to the roof replacement project at Ridge High School. The
Commissioner herein affirms this interlocutory order, which petitioner did not appeal in
accordance with N.J.A.C. 1:1-14.10.°

With respect to the allegations concerning the roof replacement project at Ridge
High School, the Board argues in its Motion for Summary Decision, inter alia, that such issues

are now moot. Specifically, the Board contends:

Since initiating this second action, the parties appeared before the
Somerset County Construction Board of Appeals. On
April 22,2002, a Certificate of Approval was issued for the Ridge
High School.*** On July 29, 2002, the New Jersey Economic
Development Authority determined that all conditions precedent to
the execution of the grant agreement for the Ridge High School
roofing project had been met. *** *

*3k k%

Simply stated, inasmuch as the roofing project for the Ridge High
School has been completed, the debate concerning the construction
of the project [is] academic and moot.*** Further, the previous

3 Petitioner did, however, submit to the ALJ, by letter dated May 25, 2002, numerous objections to his Order.
Petitioner therein argues, inter alia, that the issues raised in the within matter regarding the alleged Cedar Hill
School violations should not be dismissed, since these violations did not arise until after the prior case record was
closed. Petitioner argues, “with respect to the claim of res judicata, I would advise that the claims in the instant case
are all new and based upon subsequent events unknown at the time of the earlier case.” (Petitioner’s Letter of
May 25, 2002 at 3) Petitioner acknowledges, however, that the Cedar Hill School reroofing project has been
completed. Therefore, even assuming petitioner accurately states that the issues in the within matter regarding the
Cedar Hill School could not have been raised in his prior litigation, the Commissioner finds, for the reasons set
forth infra, that such issues are moot.

* The Board attaches a copy of the Economic Development Authority’s letter of July 29, 2002 at Exhibit D of its
Motion for Summary Decision.

11



Petition raising similar claims was forwarded to the Office of
Compliance for review and the Board was vindicated.*** (Board’s
Brief in Support of Motion for Summary Decision at 3, 9)

Thus, even if the requested remand were to be granted and petitioner were to prevail on the
merits of his claims that the Board acted as he alleged in his petition in carrying out the Ridge
High School project, the Commissioner finds that, at this stage, where it is undisputed that the
roof replacement project at Ridge High School has been completed and approved by the
necessary authorities, there is simply no meaningful relief to be obtained in this forum.” In this

regard, the Commissioner recognizes that:

An issue is “moot” when a determination is sought on a matter
which, when rendered, cannot have any practical effect on the
existing controversy. In other words, the conflict between the
parties has become merely hypothetical. See Black’s Law
Dictionary 409 (5™ ed. 1979), and In re Conroy, 190 N.J. Super.
453 458 (App. Div. 1983). Our courts, and the Commissioner as
well, ordinarily will refuse to review questions which become
academic prior to the issuance of a decision out of reluctance to
render a legal decision in the abstract and a desire to conserve
judicial or administrative resources.*** (Barshatky v. Freehold
Regional High School District Bd. of Educ., 95 N.J.A.R.2d (EDU)
71,73)

5 Notably, by way of relief, petitioner requested that the Commissioner: (1) direct the Board to provide all requested
public documents to him; (2) declare the professional design contract of 2001 between the Board and Thomas
Rienzi to be null and void; (3) require that plans and specifications for the reroofing project at Ridge High School
be declared null and void as they contain false and misleading material factors, and that the project be redesigned
with code compliant specifications, readvertised and rebid in accordance with the law; (4) declare that the Board
has violated N.J.S.A. 18A:12-22 and N.J.S.A. 18A:11-1(d); and (5) direct that the Office of Compliance investigate
these matters and confirm these violations. (Request for Declaratory Ruling/Petition of Appeal at 3-4)

12
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Accordingly, summary decision is properly granted in the Board’s favor and this

. . . 6
matter is dismissed.

IT IS SO ORDERED.’

COMMISAIONER OF EDUCATION

Date of Decision: _2]5]03

Date of Mailing: ___2]5]03

6 Notwithstanding this outcome or that there is no relief to be granted herein, the Commissioner notes that it is
simply not clear on this record whether, in executing its roof replacement project at the Ridge High School, the
Board acted in compliance with N.J.S.A. 18A:7G-1 et seq., the Educational Facilities and Construction Act, which
became effective July 18, 2000. Indeed, although the Board specifically contends that “the Ridge High School roof
was a normal building maintenance requiring review only by the local code officials pursuant to N.J.A.C. 6:22-
1.1(b)***” (Board’s Answer at 2, paragraph “a”, emphasis added), it also indicates that it received “full approval
from the State of New Jersey Department of Education Facilities Review and a full permit from the local code
officials” for this project. (Id. at paragraph “h”) The Commissioner, therefore, herein cautions this and all other
boards that failure to act in accordance with the standards established in N.J.S.A. 18A:7G-1 et seq., and, now, its
implementing regulations, N.J.A.C. 6A:26-1 et seq., may result in action to withhold State funds. N.J.A.C. 6A:26-
14.1.

7 This decision, as the Commissioner’s final determination, may be appealed to the State Board of Education
pursuant to N.J.S.A. 18A:6-27 et seq. and N.JA.C. 6A:4-1.1 et seq., within 30 days of its filing. Commissioner
decisions are deemed filed three days after the date of mailing to the parties.
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47-03

IN THE MATTER OF THE TENURE
HEARING OF TROY JENKINS,
SCHOOL DISTRICT OF THE TOWNSHIP OF

PEMBERTON, BURLINGTON COUNTY.

February 6, 2003

COMMISSIONER OF EDUCATION

DECISION
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
OAL DKT. NO. EDU 6094-00S
AGENCY REF. NO. 237-7/00
IN THE MATTER OF THE TENURE
HEARING OF TROY JENKINS,
SCHOOL DISTRICT OF THE
TOWNSHIP OF PEMBERTON,
BURLINGTON COUNTY

Jason Sokolowski, Esq., appearing for Petitioner (Zazzali, Fagella, Nowak, Kleinbaum
& Friedman, attorneys)

Dennis M. DeSantis, Esq., appearing for Respondent (Destribats, Campbell, DeSantis,
Magee & O’Donnell, attorneys)

Record Closed: November 15, 2002 Decided: December 18, 2002

BEFORE ISRAEL D. DUBIN, ALJ:

STATEMENT OF THE CASE AND PROCEDURAL HISTORY

On June 29, 2000, the School District of the Township of Pemberton, Burlington County,
certified tenure charges against Troy Jenkins, a tenured vocational education teacher, to the
Commissioner of the State Department of Education. The charges alleged that respondent
Jenkins wrongfully negotiated into his own bank account a check payable to the Pemberton
Township School District and, on numerous occasions, submitted vouchers for and received
funds from the District to which he was not entitled. Respondent filed an answer to the tenure

charges on July 17, 2000 and the Department of Education, Bureau of Controversies and

New Jersey is an Equal Opportunity Employer
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Disputes, transmitted this matter to the Office of Administrative Law on July 24, 2000, as a
contested case pursuant to N.J.S.4. 52:14B-1 to -15 and N.J.S.4. 52:14F-1 to -13.

A prehearing conference was held by Administrative Law Judge Bruce R. Campbell on
August 23, 2000. Following a status conference on September 6, 2000, Respondent filed a
motion to stay the proceedings pending the resolution of criminal charges that had been against
him. Oral argument was held on October 4, 2000 and, by Order dated October 13, 2000, ALJ
Campbell denied the motion. However, respondent filed an interlocutory appeal and, on
November 13, 2000, the Commissioner of Education set aside the judge’s order, stayed the
proceedings and directed that the District’s 120-day statutorily authorized suspension of

respondent be tolled as of September 6, 2000.

On May 9, 2002, this matter was transferred from the soon-to-be-retired ALJ Campbell to
ALAJ Beatrice Tylutki. Thereafter, a series of status conferences were held on June 13, July 26,
and September 24, 2002. On September 26, 2002, the matter was transferred from the retiring
Judge Tylutki to newly appointed Assignment Judge John R. Tassini who, in turn, assigned the
matter to this Administrative Law Judge on October 31, 2002.

A status conference was held on November 15, 2002, at which time I learned that
respondent had resigned his tenured teaching position with the District as part of a plea
agreement whereby he was admitted to and ultimately completed a Pre-Trial Intervention
program. Respondent formally submitted his resignation on November 26, 2001 and the District

accepted the same on November 29, 2001.

During the telephone conference on November 15, 2002, counsel agreed that the tenure
charges had been rendered moot by respondent’s resignation and requested that the matter be
dismissed. Therefore, the issue is whether the pending tenure charges should be dismissed in

light of respondent’s resignation.
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FACTUAL DISCUSSION

The material facts are essentially undisputed. Therefore, the factual statements contained

herein are the FINDINGS OF FACT made with respect to this matter.

On June 9, 2000, a criminal complaint was issued by the Pemberton Township Police
Department charging respondent with Theft by Deception, N.J.S.4. 2C:20-4. The charge alleged
that respondent wrongfully negotiated into his own bank account a check made payable to the
Pemberton Township School District in the amount of $1,125.00 and, on numerous occasions,
submitted vouchers for and received $2,966.76 in funds from the District to which he was not
entitled. On June 29, 2000, the District certified tenure charges against respondent based upon

the same underlying facts.

In or about November 2001, respondent entered into a plea agreement whereby he was
admitted into and ultimately completed a Pre-Trial Intervention program. As part of this plea
agreement, on November 26, 2001, respondent formally submitted his resignation as a tenured

teacher and the District accepted the same on November 29, 2001.
DISCUSSION OF THE LAW

The determination of controversies and disputes arising under the local school laws is
within the exclusive jurisdiction of the Commissioner of the Department of Education. N.J.S. 4.
18A:6-9. A tenured school teacher cannot be dismissed or have his or her compensation reduced
except for inefficiency, incapacity, unbecoming conduct, “or other just cause,” and then only
after a hearing when written charges of the cause or causes of the complaint, signed by the person
or persons making the same, have been preferred against the teacher. N.J.S.A. 18A:6-10. The
pertinent statutory provisions addressing the filing of tenure charges with the local school
district, certification of the charges to the Commissioner, filing of responses by the teacher, a
determination of the sufficiency of the charges by the Commissioner, and deadlines applicable to
the hearings in such cases are set forth at N.J.S.4. 18A:6-11, 6-13, .6-14 & 6-16, as well as
N.J.S.A. 52:14B-10.1.

f

¥

T



OAL DKT. NO. EDU 6094-00

Regulations promulgated by the DOE address the “withdrawal, seftlement or mooting of
tenure charges.” N.J.A.C. 6A:3-5.6(a). Paragraph (a) provides that “once tenure charges are
certified to the Commissioner, such charges may be withdrawn or settled only with the
Commissioner’s approval.” It then discusses the requirements that must be satisfied in order to
secure that approval. See also In re Cardonick, State Board decision of April 6, 1983 (1990
S.L.D. 842, 846) (“it is proper, therefore, for the Commissioner to review and evaluate, and to

approve and disapprove, tenure settlements.”) (emphasis supplied).

The regulatory scheme also addresses the effect of a resignation or retirement by the
teacher in question during the pendency of tenure charges. In those situations “where tenure
proceedings are concluded prior to adjudication because the charged party has unilaterally
resigned or retired, the Commissioner may refer the matter to the State Board of Examiners for
action against the charged party’s certificate as it deems appropriate, when such referral is

warranted... .” N.JA.C. 6A:3-5.6(d). In fact,

In cases in which teaching staff members accused of
misdemeanors, crimes or conduct unbecoming which might
warrant revocation or suspension, resign or retire from their
positions, either before tenure proceedings have been brought or
prior to the conclusion of such proceedings, it shall be the
responsibility of the chief school administrator of that district to
notify the State Board of Examiners of the alleged conduct
pursuant to N.J A.C. 6:11-3.6(a)2.

[NJA.C. 6:11-3.5].

In construing regulatory provisions, the plain language must first be considered. Merin v.
Maglaki, 126 N.J. 430 (1992). Pertinent provisions must also be read in pari materia. Alling
Street Urban Renewal Co. v. City of Newark, 204 N.J. Super. 185 (App. Div. 1985), cert. den.
103 N.J. 472 (1986). The fact that N.J.A.C. 6A:3-5.6(a) specifically requires that tenure charges
may be withdrawn or settled only with the Commissioner’s approval, and then only upon
consideration of certain factors, but N.JA.C. 6A:3-5.6(d) does not expressly require the
Commissioner’s review of resignations or retirements during the pendency of tenure proceedings,
supports a conclusion that pending tenure charges can and should be dismissed when there is a

unilateral resignation or retirement. Stillwater Board of Education v. Clothier, OAL Docket No.
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EDU 9526-00 (2001). This conclusion is further supported by the requirement in N.J.A.C. 6:11-
3.5 that the local district must, in some cases, notify the Board of Examiners of the teacher’s
misconduct. That requirement, on its face, furthers the broader public interest so important in

tenure proceedings. Stillwater Board of Education v. Clothier, supra.

DECISION AND ORDER

Based upon the foregoing, I CONCLUDE that given his unilateral resignation as a
tenured vocational education teacher, thereby rendering the charges against him moot, the tenure
charges certified by petitioner Pemberton Township School District against respondent Troy

Jenkins should be dismissed

Accordingly, it is ORDERED that the tenure charges certified by petitioner Pemberton
Township School District against respondent Troy Jenkins be and are hereby dismissed. It is
further ORDERED that if it has not already done so, petitioner should report the misconduct
alleged in the tenure charges to the State Board of Examiners pursuant to N.J.A.C. 6:11-3.5.

I hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized
to make a final decision in this matter. If the Commissioner of the Department of Education does
not adopt, modify or reject this decision within forty-five (45) days and unless such time limit is
otherwise extended, this recommended decision shall become a final decision in accordance with

N.J.S.A. 52:14B-10.

-’
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Within thirteen (13) days from the date on which this recommended decision was mailed
to the parties, any party may file written exceptions with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION, 100 Riverview Plaza, 4th Floor, PO Box 500, Trenton,
New Jersey 08625-0500, marked ’;Attention: Exceptions.” A copy of any exceptions must be
sent to the judge and to the other parties.

TN Cr e 262062 Lo NG
DATE ISRAEL D. DUBIN, ALJ
Receipt Acknowledged:
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EXHIBITS —

For Petitioner:

None.

For Respondent:

None.

WITNESSES

For Petitioner:

None.

For Respondent:
None. -



OAL DKT. NO. EDU 6094-00
AGENCY DKT. NO. 237-7/00

IN THE MATTER OF THE TENURE
HEARING OF TROY JENKINS, :  COMMISSIONER OF EDUCATION
SCHOOL DISTRICT OF THE TOWNSHIP OF : DECISION

PEMBERTON, BURLINGTON COUNTY.

The record of this matter and the Initial Decision of the Office of Administrative Law
(OAL) have been reviewed.! The parties filed no exceptions.

Upon his full and independent review of the record, the Commissioner agrees that in light
of Mr. Jenkins’ unilateral resignation from the District, there is no basis upon which he can order this
matter to proceed and it must, therefore, be dismissed as moot. In so concluding, the Commissioner does
not find it necessary to reach to the Administrative Law Judge’s discussion, on pages 4-5 of the Initial
Decision, with respect to the obligation of either the Commissioner or the Board to refer this matter to the
State Board of Examiners. Inasmuch as the record indicates that Mr. Jenkins is noncertificated, such
referral would serve no purpose.”

Accordingly, the recommendation of the OAL that this matter be dismissed as moot is
adopted.

Vi
IT IS SO ORDERED.’ //&/ he—

COM IONER OF EDUCATION
Date of Decision: __2/6/03

Date of Mailing: 2/6/03

! The Initial Decision identifies Jason Sokolowski, Esq. as petitioner’s counsel and Dennis M. DeSantis, Esq. as
counsel for respondent. By way of clarification, in this tenure matter, Mr. DeSantis represented the petitioning
Board and Mr. Sokolowski represented Respondent Jenkins.

2 It is specifically noted that Mr. Jenkins’ tenure status was uncontroverted by the parties and, thus, was not an issue
for review before the Commissioner.

? This decision, as the Commissioner’s final determination may be appealed to the State Board of Education
pursuant to N.J.S.A. 18A:6-27 et seq. and N.J.A.C. 6A:4-1.1 et seq. Commissioner decisions are deemed filed three
days after the date of mailing to the parties.



48-03

HELEN MEANS,
PETITIONER,

V.

STATE-OPERATED SCHOOL DISTRICT
OF THE CITY OF NEWARK,
ESSEX COUNTY,

RESPONDENT.

February 6, 2003
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COMMISSIONER OF EDUCATION

DECISION
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State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
SETTLEMENT

OAL DKT. NO. EDU 9652-01
AGENCY DKT. NO. 382-9/01

HELEN MEANS,
Petitioner,

V.

STATE-OPERATED SCHOOL DISTRICT
OF THE CITY OF NEWARK,

Respondent.

Marvin L. Comick, Esq., for petitioner
(Love and Randall, attorneys)

Lisa M. Yennella-Granese, Esq. for respondent
(McCarter & English, attorneys)
Record Closed: December 20, 2002 Decided: December 20, 2002

BEFORE KEN R. SPRINGER, ALJ:

This matter was transmitted to the Office of Administrative Law on December 14,
2001 for a hearing pursuant to N.J.S.A. 52:14B-1 to —15 and N.J.S.A. 52:14F-1 to —13.

The parties have agreed to settle this matter and have prepared the attached

stipulation indicating the terms of settlement.

New Jersey is an Equal Opportunity Employer
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| have reviewed the record and the settlement terms and FIND:

1. The parties have voluntarily agreed to the settlement as evidenced by

their signatures.

2. The settlement fully disposes of all issues in controversy and is consistent

with the law.

| CONCLUDE that this agreement meets the requirements of N.J.A.C. 1:1-19.1
and that the settlement should be approved. | approve the settiement and therefore
ORDER that the parties comply with the settlement terms and that these proceedings

be concluded.

| hereby FILE this initial decision with the COMMISSIONER OF THE
DEPARTMENT OF EDUCATION for consideration.
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This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized w

to make a final decision in this matter.

If the Commissioner of the Department of

Education does not adopt, modify or reject this decision within forty-five (45) days and

unless such time limit is otherwise extended, this recommended decision shall become

a final decision in accordance with N.J.S.A. 52:14B-10.
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KEN R. SPRINGER, ALJ

Receipt Acknowledged:

DEPARTMENT OF EDUCATION

/

OFFICE OF ADMINISTRATIVE LAW
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£ OF HEV JERSEY
OS}‘II;;{CE OF ADMIH. LAW

SETTLEMENT AGREEMENT AND GENERAL RELEASE
2007 DEC 20 A 1052
This Settlement Agreement and General Release ("Agreement") is between Helen Means
(“Petitioner”) and the State-operated School District of the City of Newark (“School District”).
WHEREAS, Petitioner filed a Petition against the School District and the Commissioner

of Education of the State of New Jersey entitled Helen Means v. Newark Public Schogls, Case

No. 382-9/01, asserting certain claims arising out of Petitioner’s employment with the School
District (“the Action™);

WHEREAS, the School District filed an Answer to the Petition, noting that the School
District was improperly pleaded as “Newark Public Schools;”

WHEREAS said Action was then transferred to the Office of Administrative Law and
was assigned Docket No. EDUOR 09652-01N;

WHEREAS, the parties desire to reach a settlement of Petitioner’s claims, subject to the
approval of the Commissioner of Education as required by law; and

NOW, THEREFORE, in consideration of the mutual promises set forth below, the parties
agree as follows:

1. Settlement Compensation. The School District agrees to pay the amounts in
subsections (a), (b), and (c) (collectively “Settlement Compensation”) by check within thirty (30)
business days after the School District receives approval by the Commissioner of Education of
the Agreement:

(a) the sum of $6,944.25 (less applicable withholdings and deductions)
payable to “Helen Means,” which sum shall be reflected on an IRS Form W-2 repreéenting lost
wages, representing a pro-rated amount (from July 1, 2001 through April 1, 2002) of the

employment and adjustment increments withheld for the 2001-2002 school year;



(b) the sum of $3,128.20 (less applicable withholdings and deductions)
payable to “Helen Means,” which sum shall be reflected on an IRS Form W-2 representing
retroactive pay from July 1, 2001 through April 1, 2002 minus an overpayment in the amount of
$132.20; and

(c) the sum of $5,325.00 (less applicable withholdings and deductions)
payable to “Helen Means,” which sum shall be reflected on an IRS Form W-2 representing sick
pay.

Petitioner agrees that she will not seek anything further from the School District,
including any other payment.

Petitioner agrees that she shall be solely responsible for the payment of all federal, state,
and local taxes on the Settlement Compensation. Petitioner agrees to defend, indemnify, and
hold the School District harmless against any claim or assessment by a government agency w
(including but not limited to claims or assessments of employment taxes, interest, or penalties)
arising from the School District’s payment of the Settlement Compensation to Petitioner.

2. Restoration of Employment and Adjustment Increments. The School District

agrees to administratively “restore” Petitioner’s employment and adjustment increments for the
2001-2002 school year, which had been withheld. The School District agrees to notify, on the
date this Agreement becomes effective, the School District’s Office of Human Resources and the
New Jersey Division of Pensions and Benefits of the restoration of the employment and
adjustment increments.

3. June 13, 2001 Annual Evaluation Report. The School District agrees to remove

the June 13, 2001 Annual Evaluation Report attached hereto as “Exhibit A” from Petitioner’s

personnel file. ™

2b



4. Retirement. Petitioner agrees that she will tender her retirement from her
employment with the School District. The retirement will be retroactive to April 1, 2002 (the
“Retirement Date”) on the date this Agreement becomes effecﬁve, provided that Petitioner has

complied with all terms and conditions of this Agreement.

5. Explanation of Salary Differentials Appearing in her July 20, 2001 and August 3,

2001 Paycheck Stubs. Petitioner acknowledges that she has been provided with a sufficient

explanation for the difference in salary appearing on her July 20, 2001 and August 3, 2001
paycheck stubs.

0. Petitioner’s Release and Waiver of Claims. Petitioner acknowledges that the

Settlement Compensation set forth in this Agreement contains consideration to which she would
not otherwise be entitled. In consideration of such compensation, Petitioner hereby agrees:

(a) “Released Parties” means the School District, its predecessor the Newark
Board of Education, the Newark Public Schools, and the School District’s current and former
officers, employees, agents, contractors, employee pension or welfare benefit plans, and current
and former trustees and administrators of these plans.

(b) Petitioner hereby releases the Released Parties from all claims and rights
that Petitioner has against any and all Released Parties. This releases all claims, including those
of which Petitioner is not aware, those not mentioned in this Agreement, and any claims for
attorney’s fees, costs, and interest. This release applies to claims and rights resulting [rom
anything that has happened up to now. This release does not apply to claims arising under or
after the date of this Agreement.

(c) Petitioner specifically releases all claims asserted in the Action. Petitioner

releases the Released Parties from all claims, rights, charges, demands, debts, actions, causes of

3.
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action, defenses, rights, grievances, and any other interests, whether known or unknown, which
Petitioner ever had, may now have or hereafter shall or may have by reason of any matter, cause
or thing which has happened up to the date of this Agreement, including but not limited to any
and all claims and rights arising from or related in any way to Petitioner’s employment with the
School District or other relationship with the Released Parties, any and all claims or rights

Petitioner may have under Title VII of the Civil Rights Act of 1964, as amended, and the Civil

Rights Act of 1991, the Age Discrimination in Employment Act, the Older Workers Benefit

Protection Act, the Americans with Disabilities Act, the federal Family and Medical Leave Act,

Section 1981 of the Civil Rights Act of 1866, the Employee Retirement Income Security Act, the
New Jersey [.aw Against Discrimination, the New Jersey Conscientious Employee Protection

Act, the New Jersey Family Leave Act, any state laws against discrimination, or any other
federal, state, or local law relating to employment, wages, hours, or any other terms and
conditions of employment. Petitioner releases all claims for wrongful discharge, wrongful
suspension, breach of contract or rights under any collective bargaining agreement, breach of
fiduciary duty, breach of implied covenant of good faith and fair dealing, promissory or equitable
estoppel, whistle-blowing, fraud, misrepresentation, defamation, negligent and/or intentional
infliction of emotional distress, other intentional torts, negligence, any and all claims for wages
or other compensation, including salary, benefits, payment of accumulated sick leave, stipends,
and longevity payments, workers compensation benefits, any and all claims of discrimination on
the basis of race, creed, color, national origin, sex, marital status, sexual orientation, age or
disability, or any other claims in any way related to Petitioner’s employment with or resignation

from the School District.



(d) Petitioner represents and warrants that all liens, if any, for attorneys’,
insurers’, workers’ compensation, hospital or any other liens have been satisfied or will be
satisfied out of the Settlement Compensation and that Petitioner will indemnify and hold the
Released Parties harmless from any claims asserting or relating to such liens.

(e) Petitioner represents and warrants that, other than the Action, there are no
pending or outstanding administrative or judicial proceedings, charges, complaints, claims or
actions, against the School District or any of the Released Parties, to which Petitioner is a party
or which are maintained on behalf of Petitioner. Petitioner acknowledges that the School District
relies upon this representation and warranty in agreeing to enter into this Agreement.

7. Binding Effect. This Agreement is binding upon and shall inure to the benefit of
anyone who succeeds to the rights, interests or responsibilities of the parties. Petitioner makes
the releases contained in this Agreement for the benefit of the Released Parties and all who
succeed to their rights, interests, or reSponsib‘ilities.

8. Stipulation of Dismissal With Prejudice. Petitioner agrees that her attorney shall
provide to the School District’s attorney a signed Stipulation of Dismissal With Prejudice of the
Action, in the form attached as “Exhibit B,” at the time that Petitioner signs the Agreement. The
School District’s attorney shall file the Stipulation of Dismissal With Prejudice only after the
School District has paid the Settlement Compensation. |

9. No Future Employment. Petitioner agrees that she shall not apply for, or
otherwise seek employment from, the School District or any of the Released Parties.

10.  Confidentiality of Agreement. Petitioner shall not directly or indirectly
disseminate the terms of this Agreement to any person or entity not a party to this Agreement,

except (a) by written agreement of the parties, (b) pursuant to a valid court order or subpoena, (c)



as required by law, or (d) as otherwise provided in this paragraph. Petitioner may disclose the
terms of this Agreement to her attorneys, financial advisors and/or spouse, provided she first
advises them that the terms must not be further disclosed. Petitioner agrees that it shall be a
violation of this Agreement by Petitioner in the event her attorneys, financial advisors and/or
spouse disclose the terms of this Agreement.

The School District may disclose the fact that the Action has been settled. The School
District may disclose the terms of this Agreement to its attorneys, accountants, and auditors, and
to any officer or employee of the School District or the New Jersey Department of Education
with a legitimate need for such information. The School District may disclose the terms of this
Agreement to any person to whom disclosure is required to comply with this Agreement, to any
person to whom disclosure is required by law, or pursuant to a valid subpoena or court order, and
as may be required in the ordinary course of business. It shall not be a violation of this @
Agreement for any party to this Agreement to state that Petitioner “resigned” or “retired” from
the School District.

11.  Return of Property. Petitioner acknowledges that all products, materials, and
information received or generated by her in connection with her employment with the School
District (collectively, "School District Property"), are the sole property of the School District.

Petitioner shall return all School District Property (including any copies) in Petitioner’s
possession or control immediately upon signing this Agreement.

12.  Request or Subpoena. If Petitioner receives a request or subpoena seeking
production or disclosure of the terms of this Agreement, she shall promptly send a letter to that

effect, together with a copy of the request or subpoena, to: Perry L. Lattiboudere, General

#,



Counsel, State-operated School District of the City of Newark, 2 Cedar Street, Newark, New
Jersey 07102; Phone: (973) 733-7139; Fax: (973) 733-7054.

13.  Enforceability. If a court rules that any provision of this Agreement is not
enforceable in the manner set forth in this Agreement, that provision should be enforceable to the
maximum extent possible under applicable law and should be reformed accordingly. If a court
rules that any provision of this Agreement is invalid or unenforceable, that ruling shall not affect
the validity or enforceability of the other portions of this Agreement.

14. Non-waiver. In the event any party violates any provision of this Agreement, the
failure of the other party to enforce any of its rights at that time shall not constitute a waiver by
the other party to enforce any provision of this Agreement at any time.

15.  Compromise. This Agreement is the result of a compromise and is made solely to
avoid the expenses of litigation. The School District and the Released Parties expressly deny any
liability to or wrongdoing against Petitioner. This Agreement shall nét be construed as an
admission of liability or wrongdoing on the part of the School District or any of the Released
Parties.

16.  Entire Agreement, This Agreement is the entire agreement between Petitioner and
the School District. It supersedes any existing oral or written agreements with respect to
Petitioner’s employment with the School District. No representations regarding the Released
Parties' relationship with Petitioner, or any obligations to Petitioner, have been made, or survive,
except as set forth in this Agreement. This Agreement has been jointly drafted and no provision
shall be construed against a party because that party or its attorneys drafted that provision.

17. Amendment. This Agreement cannot be amended, except by a written document

signed by the party against whom enforcement of any such amendment is sought.



18.  Legal Counsel. Petitioner acknowledges that she has consulted with an attorney
before signing this Agreement.

19.  Full Understanding. Petitioner acknowledges that she has read this Agreement
carefully and has been given a reasonable period of time within which to consider it, that she
fully understands the meaning of its terms, and is signing this Agreement knowingly and
voluntarily.

20.  No Assignment. Petitioner may not assign this Agreement or any rights under this
Agreement, except by will or by operation of the laws of intestate succession.

21.  Breach. In the event that any party breaches any of its/her duties or promises
under this Agreement, the aggrieved party shall have the right to all remedies permissible under
law, including, but not limited to, damages, legal and equitable relief, and any other relief which
a court may order.

22. Governing Law. This Agreement shall be interpreted in accordance with the laws
of the State of New Jersey, without regard to its principles of conflicts of law. This Agreement
has been jointly drafted and no provision shall be construed against a party because that party or
its attorneys drafted that provision. Any action relating to this Agreement shall be filed in New
Jersey.

23.  Counterparts. The parties may sign this Agreement in separate counterparts.

24.  Approval by Commissioner of Education. The parties understand that this

Agreement is contingent upon the approval of the Commissioner of Education.

THIS SPACE INTENTIONALLY LEFT BLANK
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The parties signify their entry into this Agreement by signing below.

Dated: Q—@@#ooz % %

HELEN MEANS

Subscri}_)ed and sworn to before me this
/2 " day of fcendsr~2002.

=

N'otary Public ‘
MARVIN L. CGMICK

4
)

STATE-OPERATED SCHOOL DISTRICT
OF THE CITY OF NEWARK

Mation A en
State District Superintendent

o3

Dated: (L/%b ) , 2002

9.

, NWK3: 686712.04
By
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Newarl: Public School
Annual Evaluation Report
Certified Administative Staff

ANNUAL EVALUATION REPORT

Name Helen Means - Position Principal Date 6/13/01

School/Dept. Speedwav Ave. School Tenured X = Nontenured .

L PERFORMANCE REVIEW: Review of performance requircments identified
in job description .

The fouovﬁug assessment criteria bave been established by the district. Within
these skill areas, the listed school components have been reviewed and assessed for
. overall effectiveness. 4

ASSESSMENT CRITERIA

A. Abilicy to manage — Needs Improvement

Ability to lead curriculum program — Unsatisfactory

Ability to supervise instruction — Unsatisfactory

Ability to communicate — Unsatisfactory -

Ability to make decisions — Unsatisfactory . .
Responsiveness 10 athers — Needs Improvement .
Parent/Cowmmunity mitiatives ~ Satisfactory

Ability to maintain an cffective climate — Needs Improvement

Implementation of staff developmeat - Unsatisfactory

Ability 1o manmage financial resources — Unsatisfactory

MEEOMMY D

SCHOOL COMPONENTS

Literacy
Mathematics
Science
Technology
Primary Program (if applicable)

Middle School Program (if applicable)

Special Education

PRC -
Whole School Reform o

0PN A N
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. SUMMARY EVALUATION:

Based upoa your performance duriag the 2000-2001 academic year through
December 12, 2000, your last date of atteadaace, the followiag has beea determined.

A. Areas of Strength:

You began the school year with the intention of formulating highly structured parameters
within which your Whole School Reform facilitator, a key position, would function. You
desigped a record-keeping device and announced a schedule of conferences, which would

ensure her accountability to you as she performed her duties.

In addicion, you initially cxpressed a keen desire to remain abreast of students’ progress
through Success for All cight—weck assessments.

In the area of Parent/Community Initiatives, you established courses for parents which
would help them to better assist their children and become viable forces within the school
- community. This is an essential component of the operation of an effective school; and

- vou have done this well.

B. Areas Needing Attention or Improvement:

Despite your communicated intentions to improve the achievement of students at
Speedway Avenue School, you have been found unsatisfactory in six criteria and
minimally satisfactory (“Needs Improvement™) in three.

Supervisiou of Instruction/Curriculum/Program - There remains, throughout the

“school, an inconsistent quality of program implementation. Your negligence regarding
the supervision of fnstruction is largely responsible for this phenomenon. The district
requires a minimum of four formal abservations submitted each mondy. The mast
important clement of the observation process is the post-observation conference, at which
time the Jessons® cantents and, in particular, the teachers® delivedes, ate critiqued. It is at
this time that you and the teacher arc able to review the teachers® behaviors for
reinforcement and modification; this is where YOUR skill as an educational Jeader is
esscatial. And, gs you are well aware, considering your vast administrative expérience in .
the district, signatures aftesting to the conference are required in a timely fashion. In fact,
as in any instructional setting, the more immediate the feedback, the more meaningful it
is. Your failure to obtain signatures on the few formal observations you conducted
through December 12* has rendered them invalid. As stated in my December
observation, my staff was then responsible to conduct evaluations in order to bring the
school into compliance.

Recommendations: Design vour schedule of observations to include a timeline for
coanferences — and stick 1o it Use conference time as a vehicle for cultivating teachers®
skills as well as support and respect. Adhere to confercncing within ten days of

3L . )



observing. Conduct frequent informal observations and follow up with a brief positive
note as appropriate —or with a bref conference as appropriate.

Obtain literature relative 1o collaborative supervision, which is premised on participation
by equals in making instructional decisions. Its outcome is a mutual plan of action and
comes as a result of clarifying, listening, reflecting. presenting, problem solving,
pegotiating, and standardizing. (See Pajak, E. 1993-Approaches to clinical supervision;
Gordon, T. 1977. Leader Effectiveness Training, L.E1.: The no-lose way 1o release the

productive potential of peaple).

Staff Development - The absence of a comprehensive, ongoing staff developmcm cffort .

has contributed 1o the failure of your staff to become proficient in instruction in all aress.
They have participated in SFA training, btit bave not been exposed to professional
dcvelopmcnt in other areas, such as the district wilting program, technology, the PRC or
science. At the time of your unfortunate accident, there was no staff development plan in
place. In fact, as discussed, you had not implemented mentorship activities for any of
vour new staff. Besides safety, there is little more critical to effective schooling than the
quahty of the teaching. YOU must have control of that; it is your responsibility to
supervise, coach. provxde assistance, guide and, if necessary, take appropriate actlou with

teaching staff.

Recommendations: Create 2 “buddyv™ system for new teachers. Assign an experienced
teacher to & new teacher who will be the new teacher®s “lifeline.” This can be in addidon

to the formal mentoring process.

Create a staff development plan and adhere to it. Conduct professional development at
EVERY staff meeting; prepare agendas with cwrricular matters as well as management
issues. Eosurc that grade level meetings are devoted primarily to academic topxcs and
that you or your facilitator are present.

Share educational research articles and information with staff on an ongoing basis.

Of ten SLT V schools with fourth grades, students at Speedway scored Jowest in
Language Arts (ESPA) for the past two years, third lowest in math for the past two yeass,
and third and fourth Jowest, respectively, in science ("99 and *00, respectively).

With such dismal performance, it is expected that quality of instruction would be THE
pdority of Speedway Avenue School; and that, concomitantly, supervision and
professional development would be essential.

Magagement/Decisions/Fiaances - School administration requires dlhgcnt
prioritization; the myriad activities in which principals are engaged demands such for
cfiective school operation. You appear to attend to the smaller details rather than the
more importagt factors of school success. For example, &s cited in the December
observation, your school cxpcricuccd a serious shortage of instructional matetials due to
poor management and fiscal supervision. Failures in the areas of supervision and staff
devclopment raise scrious questions as to your abdxty 10 recognize aod address the really
important matters of school
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The Developer of SFA expressed serious coucerns relative to program implementation;
the Implementation Check revealed many areas where strategies were not mn place.
Certainly, this should be a priority of the entire school; however, it appears that you have
not spent the appropriate time observing and assessing the status of program |
implementation. Remember, SFA has very specific expectations; it is your responsibility
to facilitate and ensure their operationalization.

" Recommendations — Immediatelv establish SFA/Whole Schaol Reform as 2 prority.
Be certain that you are intimately familiar with the model’s tenets and can articulate them
1o staff, students and school commuoity. '

Obtain the katest Implementation Check and address areas in need. Coatact the
Developer for assistance; and employ the services of your facilitator for corrective action

as needed.

Look ar your school fn its eatirety; then, list issues which are critical to its effectiveness
(c.g. — quality of teaching, discipline, management, communications, etc.) Determine
priority areas and allocate your time appropriately.

Consider surveying vour staff, perhaps anonymously, for areas which they feel are
essential for your attenton.

Commuunication - Additionally, as the school administratar, it is your challeags to
recognize and capitalize upon the strengths of staff. You have chosen, instead. to focus
on the perceived personal conflict between you and your facilitator. ‘You must remember
that, in the organization known as school, it is tncumbent upon you to value the
professional characteristics of individuals and cultivate them so that they maximally
impact upon learning. You have to be “bigger than™ —and attempt to get beyond your
personal feelings.

Recommendations - I strongly suggest that you make a conscious decision to meet
frequently with your facilitator; establish a collegial, rather than adversarial, position.
Cite her strengths; discuss those areas in which you would like to see improvement.
Remember, she is an extension of you; she is knowledgeable of the model. In addition,
she Is perceived as a colleaguc by teachers; you may be able to accomplish a Iot through
her. Utilize her skills for one purposg — that of improving the knowledge base and
aptitudes of staff relative to Success for AIL

Conduct a.self-audit; appraise your professional skills as objectively as pdssible. Contact
a respected colleague whom you trust and request honest feedback relative to your
strengths and areas in need of attention.

Schedule a meeting with me so that we may discuss these matters at length.
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C. Review of multiple indicators of pupil progress and growth (NJAC6:8-3.4)
Criterion Referenced Tests
ESPA (2000)

Direct Assessment
Antendance

I. PROFESSIONAL IMPROVEMENT PLAN (See afttached sheer)
IV. OVERALL RATING: Satisfactory Unsatisfactory X

V. RECOMMENDATIONS FOR NEXT SCHOOL YEAR: . ‘ ; M

Grant Tenure (if applicable)
Continue Emaployment
Other Recommendations Withhold sslarv increment

ISP

VL  EVALUATEE'S COMMENTS:

-

SE2
SignaturesiZy .

. Evaluator/Position Evaluatee/Position  Witness/Position

(Use Additional Shects if Necessary)

Office of Educatdoa Services
95196



McCARTER & ENGLISH, LLP

Four Gateway Center

100 Mulberry Street

P.O. Box 652

Newark, New Jersey 07101-0652

973-622-4444

Attorneys for Respondent
State-operated School District
of the City of Newark, improperly pleaded
as the “Newark Public Schools”

BEFORE THE COMMISSIONER OF
HELEN MEANS, EDUCATION - STATE OF NEW JERSEY
AGENCY DOCKET NO. 382-9/01
Petitioner,
AND
VS.
OFFICE OF ADMINISTRATIVE LAW
NEWARK PUBLIC SCHOOLS, OAL DOCKET NO. EDUOR 09652-01N

Respondent. STIPULATION OF DISMISSAL
WITH PREJUDICE

It is hereby stipulated and agreed by the undersigned attorneys for petitioner Helen
Means and respondent State-operated School District of the City of Newark, improperly pleaded

as the “Newark Public Schools,” that the above action be and hereby is dismissed with prejudice



in its entirety and without any costs to either party.

LOVE & RANDALL
Attorneys for Petitioner
Helen Means

By:

Marvin L. Comick

Dated: December _, 2002

SO ORDERED on this

day of

2002

3N

McCARTER & ENGLISH, LLP
Attorneys for Respondent State-
operated School District of the City
of Newark, improperly pleaded as
“Newark Public Schools”

By:
Steven B. Hoskins

Dated: December 2002

,ALJ.

NWK3: 688608.01



OAL DKT. NO. EDU 9652-01
AGENCY DKT. NO. 382-9/01

HELEN MEANS,
PETITIONER,
V. : COMMISSIONER OF EDUCATION
STATE-OPERATED SCHOOL DISTRICT : DECISION
OF THE CITY OF NEWARK,
ESSEX COUNTY,

RESPONDENT.

The record, Settlement Agreement and General Release, and Initial Decision
issued by the Office of Administrative Law, pursuant to N.J.A.C. 1:1-19.1, have been reviewed.

Upon review, the Commissioner approves the settlement terms’ and adopts the
settlement as the final decision in this matter. The matter is hereby dismissed, subject to

compliance with the terms of the settlement.

IT IS SO ORDERED.

COMMISSIONER OF EDUCATION

Date of Decision; 2/6/03

Date of Mailing: 2/6/03

" The Commissioner is, however, compelled to comment on Term #10. of this agreement. Although the parties may
agree between themselves to keep the specific terms of a settlement agreement confidential, they cannot seek to bind
the Commissioner or any other individual to such confidentiality. Furthermore, in the absence of a motion to seal
the record for good cause shown, Commissioner’s decisions and the underlying proceedings are a matter of public
record.

4
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E.R., on behalf of minor child, D.A.,
PETITIONER,

V.

BOARD OF EDUCATION OF THE
NORTHERN HIGHLANDS REGIONAL
SCHOOL DISTRICT, BERGEN COUNTY;
BOARD OF EDUCATION OF THE
BOROUGH OF HO-HO-KUS, BERGEN

COUNTY; BOARD OF EDUCATION OF THE

TOWNSHIP OF MAHWAH, BERGEN
COUNTY; AND BOARD OF EDUCATION

OF LAKELAND REGIONAL HIGH SCHOOL:

DISTRICT, PASSAIC COUNTY,

RESPONDENTS.

February 7, 2003

COMMISSIONER OF EDUCATION

DECISION

T

Ry



State of New Jersey
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION
SETTLEMENT

OAL DKT. NO. EDU 9559-02
Agency Dkt. No. 282-9/02

E.R. o/b/o D.A,,
Petitioner,

V.
BOARD OF EDUCATION OF THE
NORTHERN HIGHLANDS REGIONAL
SCHOOL DISTRICT, BERGEN COUNTY,
BOARD OF EDUCATION OF THE BORO
OF HO-HO-KUS, BERGEN COUNTY,
BOARD OF EDUCATION OF THE TOWNSHIP
OF MAHWAH, BERGEN COUNTY, AND
BOARD OF EDUCATION OF LAKELAND REGIONAL
HIGH SCHOOL DISTRICT, PASSAIC COUNTY,

Respondents.

William P. Higgins, Esq., for petitioner
(Higgins & Walker, attorneys)

Linda Ganz Ott, Esq., for Northern Highland Regional School BOE, respondent
(Bucceri and Pincus, attorneys)

John Geppert, Esq., for Ho-Ho-Kus BOE, respondent

(Wiley, Malehorn and Sirota, attorneys)

Nathanya G. Simon, Esq., for Mahwah Township BOE, respondent

(Schwartz, Simon, Edelstein, Celso, & Kessler, attorneys)

Philip Stern, for Lakeland Regional High School District BOE, respondent

Record Closed: December 16, 2002 Decided: December 26, 2002

BEFORE THOMAS E. CLANCY, ALAJ:

New Jersey is an Equal Opportunity Employer

{;
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OAL DKT. NO. EDU 9559-02

The matter was transmitted to the Office of Administrative Law (OAL) on November 20,
2002, for resolution as a contested case pursuant to N.J.S.A. 52:14B-1 ef seq. and N.J.S.A.
52:14F-1 et seq.

During the pendency of the case at the Office of Administrative Law, the parties settled
their differences as provided in the attached Stipulation of Settlement, page 2 of which has

been signed in counterparts by the parties and their authorized representatives.

Having reviewed the contents of the attached Stipulation of Settiement, | FIND: (a) that
they are consistent with the law, (b) that they fully dispose of all issues in controversy and (c)

that they were voluntarily entered into by the parties.

Accordingly, | CONCLUDE that the attached Stipulation of Settlement meets the
requirements of N.J.A.C. 1:1-19.1.1, and | hereby APPROVE same. In conjunction therewith, |
ORDER that the parties comply with its contents and that these proceedings be (and are
hereby) TERMINATED.

| hereby FILE this initial decision with the COMMISSIONER OF THE DEPARTMENT
OF EDUCATION for consideration.

This recommended decision may be adopted, modified or rejected by the
COMMISSIONER OF THE DEPARTMENT OF EDUCATION, who by law is authorized to make
a final decision in this matter. If the Commissioner of the Department of Education does not
adopt, modify or reject this decision within forty-five (45) days and unless such time limit is
otherwise extended, this recommended decision shall become a final decision in accordance
with N.J.S.A. 52:14B-10.

;)//Lé/m/ %M'zf %«7

DATE / ‘"THOMAS E. CLANCY, ALAJ

Receipt Acknowledged

< Lol e, {Xda/r@{(&)

DEPARTMENT OF EDUCATION

2

F ADMINISTRATIVE LAW

JAN 9 2003

DATE



William P. Higgins, Esq.
Higgins & Walker, P.C.

130 Skyline Drive

Ringwood, New Jersey 07456
(973) 962-7004

Attomey for Petitioner

E.R. on behalf of

her minor child D.A., EDUCATION OF THE STATE OF NEW JERSEY

Petitioner

DOCKET NO. 282-9/02
V. STIPULATION OF SETTLEMENT
: ” 9559 — 02~

NORTHERN HIGHLANDS :
REGIONAL HIGH SCHOOL: sALdio &7
BOARD OF EDUCATION, { 7/,7 o
HOHOKUS BOARD OF :
EDUCATION, LAKELAND :
REGIONAL HIGH SCHOOL:
BOARD OF EDUCATION, o,
MAHWAH BOARD OF -
EDUCATION,

Respondents

In the matter of E.R. on behalf of minor child D.A. v. Northern Highlands Regional High //
School Board of Education, et al., Agency Docket No. 282-9/02, it has hereby been agreed by / /
and between the parties to settle this matter on the following bases:
1) D.A. will remain a student at the Northern Highlands Regional High School for his seyibr
year. o
2) D.A.'s present IEP will remain in place.
3) The Petitioner and her former husband, Frank Altomare, have agreed to pay $4,868.50 tuition
directly to the Northern Highlands Regional High School on or by November 1, 2002, the tuition
to be divided evenly between Petitioner and her former husband, Frank Altomare, in the amount g,

-

BEFORE THE COMMISSIONER OF

YN

W



of $2,434.25 each.

4) On or by February 1, 2003, the Petitioner and her former husband, Frank Altomare, have
agreed to pay the $4,868.50 tuition directly to the Northern Highlands Regional High School,
each party to pay $2,434.25 towards the tuition.

5) Based upon the above, the Petitioner agrees with the Respondents as to the following actions:
a. Petitioner's claim against Northern Highlands Regional High School Board of Education,
HoHoKus Board of Education, Lakeland Regional High School Board of Education, and the
Mahwah Board of Education will be withdrawn from both ’fhe;'Commissioner of Education and
the Office of Special Education Programs; b. The Respondent HoHoKus Board of Education
agrees to withdraw their Counterclaim, Cross-claim and Third-Party Complaint again% Petitioner

Ellen Ravese, the other named Respondents and Frank Altomare, respectively.

o W
By "By, |

WILLIAM P. HIGGINS - JOHN G. GEPPERT, JR.
Attomey for Petitioner A ey for Respondent HoHoKus
7 Board of Education
By W / iéé«v By_ Al dons, O

NATHANYA LINDA GANZ OTT
Attomey for Resp dent Mahwah Attorney for Respondent Northern
Board ducatio Highlands Regional High School

Board of Education

By
FRANK ALTOMARE

Attomney for Lakeland Regional
High School Board of Education

By
ELLEN RAVESE

(-2
oo
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LAW OFFICES OF

c%&ﬂd and %%% -

A PROFESSIONAL CORPORATION

WILLIAM P. HIGGINS * FIELDSTONE PARK CENTER
MICHAEL WALKER 130 SKYLINE DRIVE
meeesamsaceenes RINGWOOD, NEW JERSLY 07456
MICHAEL J. ANDALAFT (973) 9627004
FAX: (973) 962-6704
*MEMBER N.J. & N.Y. BARS www.higginswalker.com
MEMBER U.S, TAX COURT wphigmins@aol.com
mikewulk@aol.com

December 16, 2002

via facsimile 973-648-6124 and regular mail

Office of Administrative Law

33 Washington Street

15" Flaor

Newark, NJ 07102-3011

Attn.: The Honorable Thomas Clancy

RE: E.R. on behalf of D.A. v. Northern Highlands Regional Board of Education, et al.

Docket No.: 282-9/02
Agency Ref. No.: 2003-6931 :

Dear Judge Clancy:

Pursuant to our telephone conference, please find enclosed the Stipulation of Settlement and
Notice of Withdrawal that has been signed by all parties. Please be advised that the enclosed
document was forwarded to the Office of Administrative Law on October 31, 2002 as per the

enclosed fax receipt.

As you can see, the Stipulation of Settlement contains a conformed signature of Ellen Ravese
and Frank Altomare. 1 have enclosed herewith copies of their original signatures which were

made under separate cover.

Kindly provide my office with a filed copy of the Stipulation of Settlement in the enclosed
envelope. 1f you should have any questions, please feel free to contact me at my office.

WPH/jmp

enc.

cc:  Office of Special Education Programs
Attn.: John Worthington, Coordinator .

DEC 16 2082 16:@7 ,)LQ_ 9739626724 PAGE. @2



af $2,434.25 each.
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4) On or by February 1, 2003, the Petitioner and her former husband, Frank Altomare, have

agreed to pay the $4,868.50 tuition directly to the Northern Highlands Regional High School,

each party to pay $2,434.25 towards the tuition.

5) Based upon the above, the Petitioner agrees with the Respondents as to the following actions:

a. Petitioner's claim against Northern Highlands Regional High School Board of Education,

HoHoKus Board of Education, Lakeland Regional High School Board of Education, and the

Mahwah Board of Education will be withdrawn from both the Commissioner of Education and

the Office of Special Education Programs; b. The Respondent HoHoKus Board of Education

agrees to withdraw their Counterclaim, Cross-claim and Third-Party Complaint against Petitioner

Ellen Ravese, the other named Respondents and Frank Altomare, respectively.

Attomey for Resporident Mahwah

Boardﬁducaﬁo
STERN _—

IF'S
Attomey for Lakeland Regional
High School Board of Education

By 7 flls, fopie s

ELLEN RAVESE

DEC 16 20p2 16:08

By W

JOAN G. GEPPERT, JR.
Attpfney for Respondent HoHoKus
Board of Education

By % i )A’V‘y Ott
LINDA GANZ OTT
Attorney for Respondent Northern
Highlands Regional High Schoal
Board of Education

By o Tam A (2 om et

FRANK ALTOMARE

9739626724 PAGE.B4
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4) On or around February 1, 2003, the Petitioner and her former husband, Frank Altomare, have | ;// 7 /0‘ 3

agreed to pay the $4§5 .50 tuition directly to the Northern Highlands Regional High School,
P ‘

each party to pay $2,434.#% towards the tuition.

g

5) Based upon the above, the Petitioner agrees with the Respondents as to the following actions:

a. Petitioner's claim against Northern Highlands Regional High School Board of Education,

HoHoKus Board of Education, Lakeland Regional High School Board of EaucaﬁOn, and the

Mahwah Board of Education will be withdrawn from both the Commussioner of Education and

the Office of Special Education Programs; b. The Respondent HoHoKus Board of Education

agrees to withdraw their Counterclaim, Cross-claim and Third-Party Complaint against

Petitioner Ellen Ravese, the other named Respondents and Frank Altomare, respectively.

Dated:

By
WILLIAM P. HIGGINS
Attorney for Petitioner

By
NATHANYA SIMON
Attorney for Respondent Mahwah
Board of Education

By
PHILIP STERN
Attomey for Lakeland Regional
High School Board of Education

ELLENRAVESE(_ -

DEC 16 2002 16:08

By
JOHN G. GEPPERT, JR.
Attorney for Respondent HoHoKus
Board of Education

By
JAMES PLOSIA, JR.
Attomey for Respondent Northern
Highlands Regional High School
Board of Education

v

By
FRANK ALTOMARE

TOTAL P.B7

AL 9739626704 PAGE. 7
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of $2,432.75 each.

NP 4 Sy Y gem Sy o

4) Ou or by February 1, 2003, tho Petirioner and her former busband, Frank Altomare, have

agroad to pay the $4,863.50 }W directly to the Northern Highlanda Regional High School,
Y39

cach party to pay $2,432.75 towards the raition.

5) Basod upon the sbove, the Petitioner agrees with the Respondents as to the followiag actions:
5. Petitoner's claim sgainst Northern Highlands Regional High Schoo] Board of Education,

HoHoKus Board of Education, Lakeland Regiomal High School Board of Edncstion, and the
Mahwah Board of Educatian will be withdrawn from both the Commissionar of Education and

the Office of Special Education Progmams; b, The Respondent HoHoKus Board of Education

sgrees to withdrgw their Counterclaim, Crost~-claim aud Third-Party Compluint against Petibioner

Ellen Ravese, the other named Respondents and Frink Altomare, respectively.

Datcd:

By

WILLIAM P. HIGGINS
Auorney for Pedtioner

By,

NATHANYA SIMON
Attomey for Rogpondant Mghwih
Bosrd of Fducation

By
PHILIP STERN
Attomey for Lakeland Regiooal
High 8chool Board of Education

By
ELLEN RAVESE

By
JOHN G. GEPPERT, JR.
Aftomoy for Respandenr HoHaoKus
Board of Edacationt

By

LINDA GANZ OTT

Attomey for Respondent Northern
Hehland wm‘] - g

TOTAL P.B4

DEC 16 2082 16:08 &/( 9739626704 PARGE. 86



OAL DKT. NO. EDU 9559-02
AGENCY DKT. NO. 282-9/02

E.R., on behalf of minor child, D.A.,
PETITIONER,
V. : COMMISSIONER OF EDUCATION

BOARD OF EDUCATION OF THE : DECISION
NORTHERN HIGHLANDS REGIONAL ‘

SCHOOL DISTRICT, BERGEN COUNTY;

BOARD OF EDUCATION OF THE

BOROUGH OF HO-HO-KUS, BERGEN :

COUNTY; BOARD OF EDUCATION OF THE

TOWNSHIP OF MAHWAH, BERGEN

COUNTY; AND BOARD OF EDUCATION

OF LAKELAND REGIONAL HIGH SCHOOL:

DISTRICT, PASSAIC COUNTY,

RESPONDENTS.

The record, Stipulation of Settlement, and Initial Decision issued by the Office of
Administrative Law, pursuant to N.J.A.C. 1:1-19.1, have been reviewed.

Upon review, the Commissioner approves the settlement terms, with respect to
those issues within his jurisdictional purview,* and adopts the settlement as the final decision in

this matter. The matter is hereby dismissed, subject to compliance with the terms of the

IT IS SO ORDERED. /u

COMMISAIONER OF EDUCATION

settlement.

Date of Decision: _ 2/7/03

Date of dyIatling: 2/7/03

* The Commissioner specifically does not reach to provision #2. of the parties’ agreement as this is a Special
Education issue.

S
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S.R.R., on his own behalf and on
behalf of minor child, S.R.,

PETITIONER,
COMMISSIONER OF EDUCATION
V.
DECISION
BOARD OF EDUCATION OF THE
BOROUGH OF ROSELLE, UNION
COUNTY, WILLIAM L. LIBRERA,
COMMISSIONER OF EDUCATION AND
NEW JERSEY STATE BOARD OF
EDUCATION,

RESPONDENTS.

SYNOPSIS

Petitioner challenged Board’s decision to permanently expel his 14-year-old son, S.R., when S.R.
made threats against students and brought to school an inoperable BB gun to frighten another
student.  Petitioner’s claims against the State were bifurcated from earlier proceedings.
Petitioner asserts that State respondents violated S.R.’s constitutional rights.

In “Part II” of these bifurcated proceedings, the ALJ found that this matter was ripe for summary
decision in that no genuine issues of material fact remain to be determined. The ALJ further
found that petitioner had not proven that the State respondents violated S.R.’s constitutional
rights and, therefore, dismissed Counts Five, Six and Seven.

The Commissioner adopted the Initial Decision, with modification. The Commissioner
concurred with the ALJ’s findings as to Counts Five, Six and Seven, specifically noting that
there was no relief petitioner sought from the State respondents which could be granted. The
Commissioner also ordered that the decision in this matter be unsealed, while the record remain
sealed.

This synopsis is not part of the Commissioner’s decision. It has been prepared for the
convenience of the reader. It has been neither reviewed nor approved by the Commissioner.

February 18, 2003




State of New Jersey hnd
OFFICE OF ADMINISTRATIVE LAW

INITIAL DECISION AND RECORD SEALED

INITIAL DECISION

SUMMARY DECISION

PART II

OAL DKT. NOS. EDU 1914-02
and EDU 5616-02

AGENCY DKT. NO. 35-2/02

S.R.R. ON HIS OWN BEHALF
AND ON BEHALF OF MINOR
CHILD, S.R.,

Petitioner,

V.

ROSELLE BOROUGH BOARD OF
EDUCATION, WILLIAM L. LIBRERA,
COMMISSIONER OF EDUCATION OF
NEW JERSEY, AND NEW JERSEY
STATE BOARD OF EDUCATION,

Respondents.

David R. Giles, Esq., and Anna Maria Tejada, Esq., for petitioner

Allan C. Roth, Esq., and Joel G. Scharff, Esq., for Roselle Borough Board of Education
(Ruderman & Glickman, attorneys)

Michael C. Walters, Deputy Attorney General, and Cynthia A. Phillips, Deputy
Attorney General, for William L. Librera, Commissioner of Education,
and the New Jersey State Board of Education

Record Closed: November 12, 2002 Decided: December 23, 2002

Sy

BEFORE RICHARD McGILL, ALJ: 4

NEW JERSEY IS AN EQUAL OPPORTUNITY EMPLOYER



'OAL DKT. NOS. EDU 1914-02 and EDU 5616-02

This is the second part of a bifurcated proceeding concerning a petition by S.R.R.
(petitioner) in regard to the expulsion of his fourteen-year-old son, S.R., by the Roselle Borough
Board of Education. The expulsion stemmed from events over several days during which S.R.

allegedly threatened to kill three students and brought a non-functional BB gun to school.

The petition is set forth in eight counts. Counts One, Two, Three, Four and Eight contain
allegations related to the Roselle Borough Board of Education. Counts Five, Six and Seven
contain allegations against William L. Librera, Commissioner of Education of New Jersey, and
the New Jersey State Board of Education (State respondents). A Partial Initial Decision dated
September 12, 2002, addressed the counts against the Roselle Borough Board of Education. The

State respondents now move for summary decision dismissing Counts Five, Six and Seven.

Count Five alleges that the State respondents violated S.R.’s right to due process of law
under the Fourteenth Amendment to the United States Constitution by failing to take steps, such
as issuing regulations, to ensure that no student is expelled in a manner that is fundamentally
unfair, arbitrary, capricious and unreasonable, and without demonstrating that expulsion is the
narrowest means available. Count Six alleges that the State respondents violated S.R.’s right to a
thorough and efficient education under Article VIIIL, § 4, § 1 of the New Jersey Constitution by
failing to take essentially the same steps as set forth in Count Five. Count Seven alleges that the
State respondents violated S.R.’s right to a thorough and efficient education under Article VIII, §
4, 9 1 of the New Jersey Constitution by failing to ensure that S.R. was provided with an

appropriate alternative education program after he was expelled from school.

As relief related to the State respondents, the petition demands the following: (1) a
finding that the State respondents violated S.R.’s right to a thorough and efficient education
under Article VIII, § 4, § 1 of the New Jersey Constitution, (2) placement of S.R. in an
appropriate alternative educational program, (3) an Order directing the State respondents to
promulgate regulations to guide school districts on how to administer long-term suspensions and
expulsions without violating the substantive and procedural due process rights of pupils
protected by the United States and New Jersey constitutions and in a manner that is not

fundamentally unfair or that is arbitrary, capricious or unreasonable, and (4) such other relief that



"OAL DKT. NOS. EDU 1914-02 and EDU 5616-02

is equitable and just. Petitioner would include in this last category guidance, monitoring and

supervision of schools and school districts.

PROCEDURAL HISTORY

This procedural history is supplemental to the Partial Initial Decision dated September 12,
2002, and focuses on procedures in regard to counts related to the State respondents. Petitioner
filed his petition of appeal with the Commissioner of Education on February 14, 2002, and on
February 19, 2002, petitioner filed a motion for emergent relief. The matter was transmitted to

the Office of Administrative Law on February 28, 2002, for determination as a contested case.

An oral argument in regard to the motion for emergent relief was conducted on March 7,
2002, and an Order granting emergent relief in the form of placement of S.R. in an appropriate
educational program pending final disposition of this matter was issued on March 13, 2002. On
March 22, 2002, the Commissioner issued a Decision on Motion affirming the Order granting

emergent relief.

On May 15, 2002, the State respondents filed a motion for summary decision and
requested dismissal of Counts Five, Six and Seven. Petitioner submitted a response on May 28,

2002, and a reply by the State respondents was received on June 6, 2002.

By letter dated May 31, 2002, the State respondents filed a motion to bifurcate the
proceeding such that all claims against the State respondents would be considered after a
determination was made in regard to the claims against the Roselle Borough Board of Education.
The motion was unopposed and was granted by Order dated June 7, 2002. A six-day hearing in
regard to the claims against the Roselle Borough Board of Education began on June 24, 2002,
and a Partial Initial Decision was issued on September 12, 2002. The Commissioner of

Education issued a Decision in regard to the first part of this case on November 1, 2002.

By letter dated October 11, 2002, the undersigned requested supplemental briefs in regard

to the State respondents’ motion for summary decision. The State respondents filed a



'OAL DKT. NOS. EDU 1914-02 and EDU 5616-02

supplemental brief on October 29, 2002, and petitioner’s response was received on November
12, 2002.
STATE RESPONDENTS’> MOTION

a. Positions of the Parties

In support of the motion for summary decision, the State respondents maintain that there
are no genuine issues of material fact and that they are entitled to prevail as a matter of law. The
pertinent statutes, N.J.5.4. 18A:37-1 et seq., reflect a determination by the Legislature that local
boards of education are best suited to determine whether good cause exists for expulsion of a
student. The statutes enumerate specific examples and provide general standards as to the
conduct which will constitute grounds for expulsion. According to the State respondents, the
statutory framework provides ample guidance to school boards in determining whether good
cause exists for an expulsion. The State respondents maintain that petitioner is attempting to
force them to micro-manage disciplinary policies of each school district throughout the State.
This task would be not only inefficient but also an egregious waste of resources. More
importantly, it would conflict with the statﬁtes that vest the authority to expel students in the
local board of education. Because of the statutory guidelines, there is no need for regulations in

regard to expulsions.

The State respondents advance two specific legal arguments. First, the State respondents
contend that the Office of Administrative Law lacks the authority to invalidate the current
statutory and regulatory framework governing pupil discipline. Second, in regard to the merits of
petitioner’s claims, the State respondents maintain that they have not violated S.R.’s
constitutional rights by failing to promulgate regulations governing pupil discipline. In their
supplemental brief, the State respondents also argue that Counts Five, Six and Seven should be

dismissed for failure to state a cause of action upon which relief may be granted.

Petitioner maintains that the State respondents fundamentally misconstrue the claims set
forth in Counts Five, Six and Seven. More specifically, petitioner denies that this case is a
general or facial attack on a statute or regulation which might appropriately be brought in the

Appellate Division. Rather, this is the type of individual dispute which must be brought first to
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the administrative agency charged with enforcing the law in this area and before the appropriate
fact finder to hear and weigh the relevant evidence. Further, it is the responsibility of an
administrative agency to address such claims not only to ensure that there is an adequate record
on appeal but also to provide the agency’s insights on a subject that is within its purview. An
evidentiary hearing is mandated where the proposed administrative action is based on disputed

adjudicative facts.

According to petitioner, the State Board of Education has the “general supervision and
control of public education in this state ... and of the state department of education ... which
shall formulate plans and make recommendations for the unified, continuous and efficient
development of public education ... of people of all ages within the state.” N.J.S.4. 18A:4-10.
Further, the state board must “make and enforce, and may alter and repeal, rules for its own
government and for implementing and carrying out the school laws of this state under which it
has jurisdiction.” N.J.S.4. 18A:4-15. The Commissioner of Education has jurisdiction to hear

and determine all controversies and disputes arising under the school laws. N.J.S.4. 18A:6-9.

Petitioner would group the material facts in this matter into four categories. The first
category of facts relates to the actual expulsion of S.R. and the procedures related thereto.
Findings of fact in regard to this category were made in the Partial Initial Decision. The second
category concerns facts related to the services provided to S.R. during the thirteen-month period
during which S.R. was excluded from his regular school program and any educational, social or
emotional harm to him. Evidence was presented in regard to these facts during the hearing, and
findings were made in the Partial Initial Decision. However, no evidence was admitted
concerning S.R.’s educational program during the summer or fall. The adequacy of this program

is in dispute.

The third category concerns facts related to the question whether the State respondents
failed to take necessary steps to protect S.R. from an unwarranted expulsion. The fourth category
relates to the question whether the State respondents failed to ensure that S.R. had an appropriate
alternative education subsequent to the expulsion by the Roselle Borough Board of Education.

According to petitioner, the factual issues with respect to the third and fourth categories relate to

™
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the State’s activities in guiding, monitoring and supervising its public schools and school

districts.

b. Legal Standard

A motion for summary decision should be granted where there is no genuine issue as to
any material fact and the moving party is entitled to prevail as a matter of law. NJA.C. 1:1-
12.5(b). The same standard is applied in the courts of this State pursuant to R. 4:46-2. Summary
judgment “is designed to provide a prompt, businesslike and inexpensive method” to dispose of
actions which do not present any genuine issue of material fact. Judson v. Peoples Bank & Trust
Co. of Westfield, 17 N.J. 67, 74 (1954). The movant must show that there is no genuine issue of
material fact, and all inferences of doubt are drawn against the movant. Id., at 74-75. However,
excessive caution which would undercut the purposes of a motion for summary judgment should
be avoided. Pierce v. Ortho Pharmaceutical Corp., 84 N.J. 58, 65 (1980). Thus, if the opposing
party offers only facts which are immaterial or insubstantial in nature, these circumstances should
not defeat a motion for summary judgment. Judson v. Peoples Bank & Trust Co. of Westfield, 17
N.J. at 75. Although the pleadings may raise a factual issue, summary judgment procedure
pierces the allegations in the pleadings, where the other papers show the absence of any genuine

issue of material fact. Ibid.

In determining whether there exists a genuine issue as to a material fact, the judge must
“consider whether the competent evidential materials presented, when viewed in the light most
favorable to the non-moving party in consideration of the applicable evidentiary standard, are
sufficient to permit a rational factfinder to resolve the alleged disputed issue in favor of the non-

moving party.” Brill v. Guardian Life Ins. Co. of America, 142 N.J. 520, 523 (1995).
c. Facts
This case is in an unusual posture in that a motion for summary decision is pending at a

point in time when extensive findings of fact have already been made in the Partial Initial

Decision. Rather than attempt to address this motion on the basis of the record at the time of
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filing in May 2002, the findings as set forth in the Partial Initial Decision dated September 12,
2002, will be treated as the facts in this matter.

In addition, the procedural history and the disposition of the five counts against the
Roselle Borough Board of Education are part of the fact pattern with respect to the three counts
against the State respondents. In a Decision dated November 1, 2002, the Commissioner of
Education overturned the expulsion of S.R. and ordered that S.R. be reinstated to his regular
education program, that his school records reflect the substance of the Commissioner’s decision
and that S.R. be provided with compensatory services in order to help him reach competencies

consistent with his appropriate grade level.

Petitioner maintains that findings need to be made as to those facts which he includes his
second, third and fourth categories. The State respondents have not asserted that these facts are
not in dispute. Rather, the State respondents argue in effect that these facts are immaterial. This

issue will be discussed below as a question of law.

d. Law and Analysis

Counts Five, Six and Seven of the petition allege that the State respondents have violated
S.R.’s constitutional rights in various respects. Petitioner’s filing of these allegations in this
forum and the State respondent’s arguments in support of the motion for summary decision raise
the question of the extent of the authority of an administrative agency to decide constitutional

issues.

In Paterson Redevelopment Agency v. Schulman, 78 N.J. 378 (1979), the role of an

agency with respect to a constitutional claim was described as follows:

We therefore conclude that relocation claims must first be presented to
the local agency. Because that agency lacks proper jurisdiction to decide
constitutional claims, such issues should merely be noted, as is generally done
in the municipal court. Factual presentations relevant to the constitutional
issues may be made, however, to ensure an adequate record for determination
on appeal. In this way both the integrity of the administrative system and the

¢
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defendant’s right to a judicial determination of constitutional issues will be
preserved. [/d., at 388.]

More recent cases, however, allow a broader role for administrative agencies in dealing
with constitutional issues. In Hunterdon Central High School Board of Education v. Hunterdon
Central High School Teachers’ Association, 174 N.J. Super. 468 (App. Div. 1980), aff’d 0.b. 86
N.J. 43 (1981), the court considered whether the Public Employment Relations Commission
(PERC) could dispose of the question stated as “whether public employers and public employees
(may) agree to allow certain members of the bargaining unit to take days off from work for the
purpose of religious observation without deduction of either a personal day, a vacation day or a
day’s wage” on the constitutional basis that the agreement violated the constitutional prohibition
against the establishment of religion. PERC had concluded that the provision would violate the
constitution. In deciding that PERC could make this determination, the court noted that the
subject of leaves of absences was certainly within the scope of PERC’s jurisdiction. Further, the
terms and conditions of employment may be impacted by laws other than those within the New
Jersey Employer-Employee Relations Act, N.J.S.4. 34:13A-1 et seq., which is administered by
PERC. The court determined that PERC may apply other rules of law including provisions of the

constitution to decide a question within its jurisdiction.

A more authoritative statement may be found in Abbott v. Burke, 100 N.J. 269 (1985),
where the court noted that although an agency may base its decision on constitutional
considerations, such legal determinations do not receive a presumption of correctness on
appellate review. Id., at 298-299. More recently in Board of Education of the Township of
Neptune v. Neptune Township Education Association, 293 N.J. Super. 1 (App. Div. 1996), the

court stated as follows:

Where the broader subject matter of a case is within the purview of an
administrative agency’s authority, it is valuable to have the insights and policy
reflections of that agency, even if the only issue to be decided is one of
constitutional dimension, in respect of which the agency is seen to have no
particular expertise or authoritative decisional role. In such matters, it is
appropriate that a case proceed as an agency adjudication, whether pursuant to
N.J.S.4. 52:14B-8 or another procedural source, subject, of course, to appellate
review without the presumption of correctness that would attend the resolution
of less weighty questions. 7d., at 9].
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A distinction is normally drawn between a facial attack on the constitutionality of a .
statute and an as-applied challenge. The general rule is that an administrative agency is barred -
from passing on the constitutionality of a statute. Hunterdon Central High School Board of
Education v. Hunterdon Central High School Teachers’ Association, 174 N.J. Super. at 474.
. The case of Brunetti v. Borough of New Milford, 68 N.J. 576 (1975) is instructive with respect to
an as-applied challenge. There, the determination was that it was proper for a court to rule on the
facial constitutionality of an ordinance and then require exhaustion of administrative remedies
for other challenges. A challenge that an ordinance is unconstitutional as applied requires

detailed findings of fact and therefore exhaustion of administrative remedies. Id., at 590-591;

Roadway Express Inc. v. Kingsley, 37 N.J. 136, 140 (1962).

Counts Five, Six and Seven all involve allegations of violations of S.R.’s constitutional
rights.  Petitioner maintains that the State respondents’ motion for summary decision
fundamentally misconstrues the nature of the allegations in Counts Five, Six and Seven. From a

review of Counts Five, Six and Seven, it becomes evident that their nature is not readily apparent

and that they are susceptible to varying interpretations. Under the circumstances, the allegations
will be discussed first as a facial attack on the constitutionality of the pertinent statutes and then

as an as-applied challenge.

In their brief in support of the motion for summary decision, the State respondents argue
that the Office of Administrative Law lacks the authority to invalidate the current statutory and
regulatory framework governing pupil discipline. The State respondents cite the general
principle that administrative agencies lack the authority to invalidate statutes or regulations on
constitutional grounds. In response, petitioner denies that this case involves a general or facial
attack on any statute or regulation. Rather, petitioner maintains that this is the type of individual
dispute which must first be brought before the agency as the appropriate fact finder to hear and

weigh the relevant evidence.

It is well established that administrative agencies are barred from invalidating a statute on

constitutional grounds. Hunterdon Central High School Board of Education v. Hunterdon

G

Central High School Teachers’ Association, 174 N.J. Super. at 474. Petitioner does not oppose
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the argument of the State respondents in this regard. Therefore, the facial constitutionality of the

statutes related to student discipline will not be considered in this proceeding.

With respect to petitioner’s as-applied challenge, the essence of the claims contained in
Counts Five and Six is that the State respondents did not take steps to ensure that the local board
of education would not expel S.R. in a manner contrary to law. In effect, petitioner maintains
that the State respondents should have acted preemptively to control the local board of education
by means such as regulations, training, guidance and monitoring to prevent the expulsion from
occurring in the first place. According to petitioner, the failure of the State respondents to do so
violated S.R.’s right to due process of law under the Fourteenth Amendment to the United States
Constitution and the thorough and efficient clause in Article VIII, § 4, 9 1 of the New Jersey

Constitution.

S.R.’s right to due process of law was discussed at length in the Partial Initial Decision,
and those principles will not be repeated here. The thorough and efficient clause of the New

Jersey Constitution provides as follows:

The Legislature shall provide for the maintenance and support of a
thorough and efficient system of free public schools for the instruction of all
the children in this State between the ages of five and eighteen years. [N.J.
Const. (1947) Art. VIII, § 4, para.1.]

This provision has been interpreted to require “equal opportunity for all children ...
which must be understood to embrace that educational opportunity which is needed in the
contemporary setting to equip a child for his [or her] role as a citizen and as a competitor in the
labor market.” Id., at 280-281. Further, “a constitutionally adequate education has been defined
as an education that will prepare public school children for a meaningful role in society, one
which will enable them to compete effectively in the economy and to contribute and to
participate as citizens and members of their communities.” Abbott v. Burke, 149 N.J. 145, 166
(1997).

In regard to the pertinent statute, N.J.S.4A. 18A:37-2, the Legislature has granted the
authority to suspend or expel students to the local board of education. This provision recognizes
that the local board of education is in the best position to determine whether a particular situation

10
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warrants a suspension or expulsion. Further, the local boards of education do not act without
guidance. The statute establishes a standard of good cause for suspensions and expulsions and

provides a list of ten types of conduct that would be included therein.

Any action by a local board of education is subject to an appeal process to the
Commissioner of Education and then to the State Board of Education. N.J.S.4. 18A:6-9;
NJA.C. 6A:3-1.1 et seq., and N.J.S.A. 18A:6-27. Over the years, the State respondents have
provided guidance to local boards of education through decisions in contested cases. For
example, the Commissioner has stated that “termination of a pupil’s right to attend the public
schools of a district is a drastic and desperate remedy which should be employed only when no
other course is possible.” Scher v. Board of Educ. of West Orange, 1968 S.L.D. 92, 96. Local
boards of education have been urged to recognized expulsion as a negative and defeatist kind of
last-ditch expedient resorted to only after and based upon competent evaluation and
recommendation. Id., at 97. Where the circumstances do not meet these standards, the
Commissioner has found an expulsion to be unreasonable. E.g., C.S. v. Board of Educ. of
Township of Piscataway, 97 N.J.A.R.2d (EDU) 573. Finally, the courts have provided guidance
as to the procedures required to provide students with due process of law. E.g.,, R.R. v. Bd. of
Ed., Shore Reg. H.S., 109 N.J. Super. 337 (Ch. Div. 1970); Tibbs v. Bd. of Ed. of Tp. of Franklin,
114 N.J. Super. 287 (App. Div. 1971); aff’d, 59 N.J. 506 (1971). Under the circumstances, local
boards of education have received substantial guidance in applying the standards set forth in

N.J.S.A. 18A:37-2.

One function of an administrative agency in dealing with a constitutional issue is to make
findings of fact with respect to an underlying subject matter within its purview. Here, extensive
findings were made in the Partial Initial Decision concerning the facts in this matter. Of
significance with respect to Counts Five and Six, S.R. engaged in serious misconduct which
warranted substantial disciplinary action. S.R. threatened to kill two or three other students and
brought a non-functional BB gun to school to lend credence to his threat. While the other
students were not in actual danger, they should not have to go to school fearing for their lives.
This is not a case in which S.R. was vindicated of the alleged misconduct. There can be no doubt

that S.R. was properly removed from the regular education program for some period of time.

11
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In regard to the facts which petitioner includes in his third and fourth categories, the
allegations that the State respondents failed to take certain actions are premised on the
assumption that they had an obligation to do so. The cases cited by petitioner offer no direct
support for this assumption. Moreover, the facts of this case do not point to a need for
preemptive action. While the initial expulsion by the local board of education was an
overreaction, the decision by the Commissioner corrected the situation. It follows that there is no
basis in law or fact for petitioner’s assumption. Under the circumstances, the conclusion is
warranted that the facts related to any steps, whether taken or not, to control preemptively the
local board of education are not material with respect to the outcome of this case. In the absence
of any obligation to take preemptive action, the State respondents are entitled to prevail as a

matter of law with respect to Counts Five and Six.

Count Seven alleges that the State respondents violated S.R.’s right to a thorough and
efficient education by failing to provide or otherwise ensure that S.R. was provided an
appropriate alternative education after he was expelled by the local board of education. This
count could be viewed as an attack on the alternative education actually received by S.R. or as an
allegation that the State respondents should have acted preemptively to cause S.R. to have a

program take effect immediately upon his expulsion.

At the factual level, one striking aspect of this case is that S.R. had no educational
program whatsoever for a five-month period from approximately mid-November 2001 to mid-
April 2002. However, after the expulsion took effect in mid-November 2001, petitioner took
three full months until mid-February 2002 to file an appeal. Thus, petitioner’s inaction

accounted for a large portion of the time when S.R. had no educational program.

Additionally, once made, petitioner’s request for emergent relief was promptly considered
and granted. The fact that S.R. was placed on home instruction for an extended period of time
reflects the view of the court-appointed psychologist who expressed the opinion that placement
1n an alternative school would not be appropriate for S.R. Thus, the Commissioner of Education
ordered that the local board of education provide S.R. with an alternative education program

which was appropriate under the circumstances.

12
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Petitioner filed a motion to enforce the Commissioner’s order to provide an alternative
education program for S.R. This motion was treated as an application for emergent relief and
was resolved through a settlement. Thus, petitioner agreed to changes in S.R.’s alternative
educational program. Finally, in his Decision dated November 1, 2002, the Commissioner
ordered that S.R. receive compensatory services in order to help him reach competencies
consistent with his appropriate grade level. In view of these circumstances, the additional facts
in petitioner’s second category as to which findings were not made in the Partial Initial Decision
would not be indicative of a violation of S.R.’s constitutional rights by the State respondents and

therefore are not material.

In terms of the standards applicable to a motion for summary decision, petitioner has not
demonstrated that there are any genuine issues of material fact with respect to Count Seven.
Further, petitioner has cited no case which would require the State respondents to act
preemptively to cause S.R. to have a program in effect immediately upon his expulsion. In the
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