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I • BILL OF COMPLAINT. 

Filed May 19, 1927. 

In Chancery of New Jersey 
BetwBen 

J. TRACY HoRTON, trt1stee ·of 
Frank Kramerman, bank-
rupt, 

Complai1ia11i, 

a1id 

J. FRANKLIN PERRY, 

Defendant. 

01i Bill. 

Complaint. 

To Ilis llo1ior, Edwin Robert Walker, Chancellor 
of the State of New Jersey. 

Complai11ant, J. Tracy Horton, trustee of 
Frank Kramerman, bankrupt, complaining of the 
defendant, shows: 

1. Frank Kramerman of the City of Newark, 
having filed a voluntary petition in bankruptcy 
in the United States District Court, in and for 
the District of Ne,v Jersey, on the 7th day of 
January, 1927, complainant was appointed re-
ceiver of the assets of the said Frank Kramer-
man and on or about February 11, 1927, was 
appointed trustee, duly qualified and is now 
acting as such. 

2. In the mo11th of June, 1926, Frank Kramer-
man being then involved in financial difficulties, 
caused a meeting of certain of his creditors to 
be called at the office of one, Jacob Fischel, a 
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Bill of Complaint. 

counsellor at law of the State of New Jersey, 
and there were present at said meeting, David 
Knoller, Charles Fra11kel, a member of the bar 
of the State of New Jersey; Henry Clark, Charles 
Koos, representing the Clinton Trust Company 
of Newark, New Jersey; Frank Kearney (now 

10 deceased), Frank Kramerman and Jacob Fischel, 
counsel for Frank Kramerman. 
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3. Complainant charges that at said meeting 
aforementioned Frank Kramerman admitted that 
he was insolvent, and informed the creditors 
present that amongst other assets, he had in 
his possession a series of notes of the Leon 
Realty Company of Newark, which notes aggTe-
gated the sum of $9,100, and were payable to 
the said Frank Kramerman. 

4. Thereafter, and on or about the 9th day 
of June, 1926, it was agreed between the said 
Frank Kramerman and his creditors that all 
of the assets of Frank Kramerman should b,e 
assigned to J. Frank:lin Perry, Charles Koos, 
Henry Clark and David Knoller, as trustees for 
the benefit of all of the creditors of said Frank 
Kramerman, and that said trustees should sal-
vage what they could from the assets of said 
Frank Kramerman, and the funds be distributed 
proportionately amongst all of his creditors, and 
to which plan complainant charges the majority 
of the creditors and the trustees assented. 

5. Thereafter, Frank Kramerman, did turn 
over to the defendant, J. Franklin Perry, the 
11otes of the Leon Realty Company of Newark, 
aggreg ·ating approximately $9,100, as afore-
mentioned, and said defendant did accept said 
11otes as a trustee for all of the creditors of 
Fra11k I{ramerman. 
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Bill of Com.plai1it. 

6. Thereafter at later meeting · of the creditors 
of Fra11k Kramerman at the office of Jacob 
Fischel, counsel of Kramerman, at Newark, the 
defendant, J. Franklin P·erry, did inform the 
creditors present that he ,vas holding the said 
notes, af ore ,mentioned, as a trustee for the 
benefit of creditors. 10 

7. Complainant further charges that there was 
no consideration which passed from the defend-
ant, J. Franklin Perry to Frank Kramerman for 
said notes, and that said def enda11t received 
said notes from Fra11k Kramerman by virtue of 
his trusteeship. 

8. Complainant charges that all of said notes 
were collected by the defendant, J. Franklin 
Perry, and the proceeds were retained by him, 20 
and that he refuses to t11rn said mo11eys over 
to the complainant. 

9. Complai11ant charges that if . said notes 
were received by the defendant, other than as 
trustee, that said transaction was a fraud upon 
the creditors of Frank Kramerman. 

10. Complainant further charges that said J. 
Frank:lin Perry, holds said sum of $9,100 to-
gether with accrued interest thereon, as trustee 80 
for the creditors of Frank Kra ·merman, and that 
complainant is entitled to said fu11ds, as trustee 
of Frank Kramerman, bankrupt. 

11. Complainant is vvithout adequate remedy 
in the courts of law and there£ ore prays: 

a. That the defendant, J. Franklin Perry, may 
answer this bill of complaint and each statement 
therein contained. 

· b. That the defendant be required to account 
to the complainant for the proceeds of the col- 4 0 

• 
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Bill of Co1nplaint-Affidavit -of J. Tracy Horton. 

lection of said notes, mentioned in the bill of 
complaint, together with interest. 

c. That a decree b,e made adjudging · the de-
fendant to be a trustee for the benefit of the 
creditors of Frank Kran1erman, and that he may 
account for said trusteeship insofar as said notes 

10 are · concerned. 
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d. That a decree be made directing the defend-
ant to account to the complainant for any other 
property of Frank Kramerman, wl1ich may have 
come into his hands. 

e. That a writ of subpoena may issue com-
manding the said defendant to answer this bill 
of complaint and to abide by such decree as this 
court may m.al{e in the premises. 

S. SIDNEY SILVER, 
Solicitor o~ Complainant. 

STATE OF NEW JERSEY, l 
CouNTY OF EssEx. f 88

. 

J. TRACY HoRTON, being duly sworn on his oath 
according to law, says: 

That deponent is the trustee of Frank Kramer-
man, bankrupt, and is the complainant herein. 

Frank Kramerman of the City of Newark, 
having filed a voluntary petition in bankruptcy 
in the United States District Court, in and for 
the District of New Jersey, on the 7th · day of 
January, 1927, deponent was ap·pointed receiver 
of the assets of the said Franl{ Kramerman, and 
on or about February 11, 1927, was appointed 
trustee, duly qualified and is now acting as such. 

In the .month of June, 1926, Frank Kram .er-
man being then involved in financial difficulties, 
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/ Bill of Co1n1:;laint-Affidavit of J. Tracy Horto1i. 

caused a meeting of certain of his creditors to 
be called at tl1e office of one, Jacob, Fischel, a 
co1111sellor at law of tl1e State of New Jersey, and 
there ,vere present at said meeting, David Knol-
ler, Charles Frankel, a member of the bar of the 
State of N e,v Jersey; Henry Clark, Charles 
Koos, representing the Clinton Trust Company 
of Newark, Ne,v Jersey; Franl{ Kearney (now 
deceased), Franl{ Kramerman and Jacob Fischel, 
counsel for Frank Kramerman. 

Depone11t charg·es that at said meeting afore-
mentioned Franl{ I{ramerman admitted that he 
was insolvent, and informed the creditors pres-
ent that amongst other assets, he had in his 
possession a series of notes of tl1e Leon Realty 
Company of Ne,vark, which notes aggreg ·ated ·the 
sum of $9,100, and were payable to the said Franl{ 
I{ramerm.an. 

Thereafter, and on or about the 9tl1 day of 
June, 1926, it was agreed between the said Franl{ 
ICramerman and his creditors that all of the 
assets of Frank Kramerman should be assigned 
to J. Franklin Perry, Charles Koos, Henry 
Clark, and David Knoller, as trustee for the 
benefit of all of the creditors of said Frank 
Kramerman, and that said trustees should sal-
vage what they could from the assets of said 
Frank Kramerman, and th :e funds be distributed 
proportionately amongst all of his creditors, a.nd 
to which plan deponent charges the majority of 
the creditors, and the trustees assented. 

Tl1ereafter, Frank: Kramerma11, did turn over 
to the defe11dant, J. Franklin Perry, the notes 
of the Leon Realty Company of Newark, aggre-
gating approximately $9,100, as aforementioned, 
and said defendant did accept said notes as a 
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Bill of Complaint-Affidavit of J. Tracy Horton. 

trustee for all of the creditors of Frank Kramer-
man. 

Thereafter, at later meetings of the creditors 
of Frank Kram .erm.an, at the office of Jacob 
Fischel, counsel of Kramerman, at Newark, the 
defendant, J. Franklin Perry, did inform the 

10 creditors present that he was holding· the said 
notes aforementioned, as a trustee for the benefit 
9f creditors as deponent is informed and believes 
to b,e true. 

Deponent further charges that there was no 
consideration which passed from the defendant, 
J. Franklin P:erry, to Frank Kramerman, for 
said notes, and that said defendant received said 
notes from Frank Kram .erman by virtue of his 
trusteeship. 

~O Deponent charg ·es that all of said notes were 
collected by the defendant, J. Franklin Perry, 
and the proceeds were retained by him, and that 
he refused to turn said moneys over to the de-
ponent. 

Deponent charges that if said notes were re-
ceived by the defendant, other than as trustee, 
that said transaction was a fraud upon· the 
creditors of Frank Kramerman. 

Deponent further charges that said J. Frank-
3o lin Perry, holds said sum. of $9,100 together with 

accrued interest thereon, as trustee for the 
creditors of Frank Kramerman, and that de-
ponent is entitled to said funds, as trustee of 
Frank Kramerman, bankru ·pt. All of the con-
tents of this affidavit is made on information 
and belief, b,ased on information conveyed to 
deponent by various creditors. 

J. TRACY HORTON. 

40 
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Bill of Cornplaint- -Affidavit of ·J. Tracy Horton. 

Sworn and subscribed to before 
me this 18th day of May, 
1927. 

HELEN M. FOSTER, 

Notary Public of New Jersey. 
10 

20 

30 

'40 ... 
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NOTICE OF MOTION. 
Filed June 21, 1927. 

IN CHANCERY OF NEW JERSEY. 

10 Between 

20 

J. TRACY HoRTON, trustee of 
Frank Kramerman, bank-
rupt, 

Complainant, 

a1id 

J. FRANKLIN PERRY, 
Defendant. 

On Bill, &c. 

Notice of 
Motion. 

To the complainant in the above-entitled cause 
or whom it may concern: 

PLEASE TAKE NoTICE, that on Tuesday, June 
28, 1927, at nine o'clock in the fore11oon (Stand-
ard Eastern Time) or as soon thereafter as 
counsel can be heard, b,efore the Chancellor, at 
the Chancery Chambers, 1060 Broad street, New-
ark, N. J., we shall move first to strike out the 
bill of complaint filed in the above-entitled action 

30 and to dismiss said action (with counsel fee and 
costs in favor of the defendant against the com-
plainant) on the ground that said bill of com-
plaint " ras not signed by counsel b-ef ore it was 

40 

filed. -

Newark, N. J., June 15, 1927. 

KANTER & KANTER, 
Solicitors of Defendant. 

,. 
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· Notice of Motion. 

Service of the within notice of motion is here-
by acknowledged this 20th day of June, A. D., 
1927. 

S. SIDNEY SIL VER, 
__ ~oli~ito_r_ of _ Complainapt. 

10 

20 
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ANSWER. 

Filed July 19, 1927. 

IN CHANCERY OF NEW JERSEY. 

10 Between 

20 

30 

J. TRACY HoRTON, trustee of 
Frank Kramerman, bank-
rupt, 

Complainant, 

and 

J. FRANKLIN PERRY, 
Defendant. 

On Bill, etc. 

Answer. 

The defendant, J. Franklin Perry, residing in 
the Township of Maplewood, County of Essex . 
and State of New Jersey, answering the bill 
of complaint herein, says that: 

1. This defendant has no knowledge or in-
formation sufficient to form a belief &s to the 
allegations of paragraph 1 of the bill of com-
plaint, and therefore neither admits nor denies 
the same, but leaves the complainant to make 
such proof thereof as may be properly re-
quired. 

2. The alleg ,ations of paragraphs 2, 3, 4, 5, 6, 
7, 8, 9, 10 and 11 of the bill of complaint are 
denied. 

FIRST SEPARATE ALTERNATIVE DE-
FENSE TO BILL OF COMPLAINT. 

3. Prior to, and in the month of June, 1926, 
Frank Kramerman was indebted to Geo. F. 

·40 
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11 
Answer. 

Perry & Sor1s, Inc., a corporation ( of which cor-
poration, this defendant ,vas the treasurer) in 
a large sum of money, in partial payment of 
which, said Frank Kramerman, had agreed, to 
turn over certain notes (being those ref erred 
to in the bill of complaint herein) in order 
that said Geo. F. Perry & Sons, Inc., a cor-
poration, would not assert, or attempt to assert, 
certain rig,hts which it then had, or might ac-
quire, pursuant to the Mechanic's Lien Law of 
tl1e State of N e,v Jersey. 

4. Pursuant to said agreement, said Geo. F. 
Perry & Sons, Inc., a corporation, refrained 
from asserting its rig,hts under the Mechanic's 
Lien Ijaw of the State of New Jersey, and also 
pursuant to said agTeement, said Frank Kramer-
man turned over the aforesaid notes to the 
aforesaid Geo. F. Perry & So11s, I11c., a cor-
poration, this defendant receiving same as the 
treast1rer of the said corporation. 

5. This defendant had no right or lawful 
authority to receive said notes, and he did not 
receive said notes, excepting as the treasurer 
of Geo. F. Perry & Sons, Inc., a corporation. 

6. The receipt and collection of the afore-
said notes, by or on behalf of the said Geo. F. 
Perry & Sons, Inc., a corporation, and the re-
tention and tl1e c~llection of the proceeds there-
of for its account and to its use, was known 
to the said Frank Kramerman, and was not 
questioned by him, or b,y any other person i11 
his behalf, or claiming in his right, or throug 'h 
him, at any time, excepting · by the complainant, 
for the first time, at some time in the month of 
April, 1927. 

10 

20 
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An-swer. 

SECOND SEP~RATE ALTERNATIVE DE-
FENSE TO BILL OF COMPLAINT. 

7. The allegations of paragraph 3 above are 
hereby repeated. 

8. The allegations of paragraph 4 above are 
10 hereby repeated. 

20 
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9. After the said notes had been turned over, 
as afore said, the said Frank Kramerman pro-
posed to certain of his creditors, that he would 
transfer all his property, thereafter remaining, , 
to J. Franklin Perry, Charles Koos, Henry 
Clark and David N. Knoller, as trustee under 
a certain written agreement, the original where-
of, this defendant is informed and truly believes, 
is in the possession of the complainant. 

,,,,. 
10. Said trust was to take effect upon all 

creditors of said Frank Kramerman executing 
and delivering · the aforesaid written agreement. 

11. Said written agreement was never exe-
cuted and delivered b,y all the creditors of the 
said Frank Kramerman, and the term.s thereof 
were never assented to by the parties made 
parties thereto. 

12. No property of any kind whatsoever, was 
received by this defendant, in pursuance of, or 
in furtherance of, the said agTeement of trust. 

THIRD SEPARATE ALTERNATIVE DE-
FENSE TO BILL OF COMPLAINT. 

13. The allegations of paragraph 3 above are 
hereby repeated. 

14. The alleg ·ations of paragraph 4 above are 
hereby repeated. 



13 
- Ansioer. 

15. · By reason of said Geo. F. Perry & Sons, 
I11c., a corporation, from refraining to assert its 
rights, under the Mechanic's Lien Law of the 
State of New Jersey, its position was materially 
altered. 

16. The complainant is estopped from prose-
cuting any action for the recovery of the afore-
said notes or the proceeds thereof. 

FOURTH SEPARATE ALTERNATIVE DE-
FENSE TO BILL OF COMPLAINT. 

17. The complainant has never received any 
la,vful power, authority or permission, to in-
stitute this action or any other action, against 
this defendant. 

LEGAL OBJECTION TO BILL OF 
COMPLAINT. 

18. At or before the trial of this cause, this 
defendant will move to strike out the bill of 
complaint herein, on the ground that it states 
no cause of action in favor of the complainant 
ag·ainst the defendant. 

KANTER & KANTER, 
Solicitors of Defendant. 

10 

20 

30 

40 
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ORDER OF REFERENCE. 
Filed September 13, 1927. 

IN CHANCERY OF NEW JERSE.Y. 

10 BetwBen 

20 

J. TRACY HoRTON, trustee of 
Frank Kramerman, bank-
rupt, 

Complainant, 
and 

J. FRANKLIN PERRY, 
Defendant. 

Order of 
Reference. , 

This m.atter being opened to the Court by S. 
Sidney Silver, solicitor for and of counsel with 
the complainant, and Kanter & Kanter, solicitors 
for and of counsel with the defendant, and upon 
reading the consent hereto underwritten, 

It is thereupon on this 13th day of Septem-
ber, 1927, ORDERED, that the above-stated cause 

~- be ref erred to HoJ?.. Alonzo Church, one of the , 
Vice-Chancellors of this court, to hear the same 

30 for the Chancellor and to report thereon to 
him and advise what order or decree should b,e 
made therein. 

E. R. WALKER, 
Chan;cellor. 
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- Order of Reference. 

We hereby consent to the making of the above 
order. 

S. SIDNEY SILVER, 
Solicitor for and of Counsel 

with Complainant. 

KANTER & KANTER, 1 o 
Solicitors for and of Counsel 

with Defendant. 

20 

30 
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DESIGNATION. 

Filed September 20, 1927. 

IN CHANCERY OF NEW JERSEY. 

IO Between 

20 

30 

40 

J. TRACY HoRTON, trustee of 
Frank Kramerman, bank-
rupt, 

Complainant, 

and 

J. FRANKLIN PERRY, 

Def e1idant. 

Designation. 

Application having been made to fix a time and 
place for the hearing of the above-stated cause, 
upon reading the annexed consent, it is hereby 

ORDERED, that Wednesday the 19th day of 
October, 1927, at the hour of eleven in the fore-
noon, at the Chancery Chambers, at Newark, be, 
and the same is hereby designated as the time 
and place for the hearing of the said cause. 

Dated September 20, 1927. 

ALONZO CHURCH, 
Vice-Chancellor. 

I hereby consent to the making of the above 
order. 

KANTER & KANTER, 
Solicitors for and of Counsel 

wfth Defendant. 
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OPINION OF VICE-CHANCELLOR. 

Filed May 26, 1928. 

IN CHANCERY OF NEW JERSEY. 

Between 

J. TRACY HoRTON, trustee of 
Frank Kramerman, bank-
rupt, 

J. FRANKLIN PERRY, 
Defendani. 

Opi-nio1i. 

S. Sidney Silver for complainant. 
ICanter & I{anter for defe11dant. 

CHURCH, V.-C. 
This is a bill b,rought bJr a receiver in bank-

ruptcy to recover the proceeds of certain notes 
paid over by the bankrupt to the defendant. 

10 

20 

The facts -are that the defendant was and is 
treasurer of F. Perry & Sons, Inc., wholesale 
dealers in masons materials. In February, 1926, 

30 Kramerman, the now bankrupt, went to Mr. 
Perry and _ desired to secure mason materials 
for a job on 1farket street, Newark, known as 
the Leon Realty Company contract. It was 
agreed that the Perry Company would ft1rnish 
tl1e material and take the notes of the Leon 
Realty Company made out to I{ramerman to 
the amount of about $8,000 as consideration. 
This was agreed to by I{ramerman. In June, 
1926, Mr. Perry found that Kramerman was in 

40 
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Op-inion of Vice-Chancellor. 

difficulties and had received notes from the 
Leon Realty Company, some of which he had dis-
posed of. Mr. Perry then went immediately to 
the offiee of a Mr. Fischel, Kramerman's attorney, 
and in Kramerman 's presence demanded the 
notes accordi11g to the agreement. Kramerman 
said, '' I promised Mr. Perry the notes.'' The 
notes were then produced and turned over by 
l{ramerman to Perry properly endorsed. After 
this there was another meeting in the outer 
room of Mr. Fischel's office, attended by 
Kramerman 's creditors. At this meeting Perry 
listed tl1e 11otes he had received and said, '' The 
notes are out of the picture.'' After a dis-
cussion a trust agTeement was drawn up ap-
pointing three trustees to manag·e Kramerman 's 
affairs. No reference is made in this agreement 
which would lead to the conclusion that the 
trustees had any interest in the notes turned 
over to Perry or that he was holding them for 
the benefit of ar1y other creditor except his own 
firm. It should be borne in mi11d that Perry 
could have enforced his rights by way of stop 
notice or mechanic's lien, had he so chosen, in-
stead of relying on the agTeement above recited. 

Without reviewing the testimony further, we 
come to the question of whether or not Perry 
agreed to hold these notes in trust for the other 
creditors. 

In the case of Havens v. Brown, 99 New J er-
sey Equity 75, Vice-Chancellor Backes discussed 
a similar situation. He held that on oral con-
tract to hold property in trust for · another 
would not be enforced, u11less it is established 
by '' clear unequivocal a11d convincing proof.'' 

I do not think that this requirement has b·een 
met in this case before me. I will the ref ore 
advise a decree dismissi11g the bill. 
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ORDER DENYING MOTION. 
Filed June 26, 1928. 

IN CHANCERY OF NEW JERSEY. 

Between 

J. TRACY HoRTON, trustee of 
Frank Kramerman, ba11k-
r11pt, 

Complai1ia1it, 

and 

J. FRANI{LIN PERRY, 
Def enda1it. 

#64-218. 

01i Bill, &c. 

Order Deny ·-
ing Jl!Iotion. 

Tl1e def e11dant i11 the above-entitle ,d ca11se hav-
ing moved to strike out the bill of complaint 
filed in the above-entitled cause, a.n.d to dismiss 
the said action, a11d this matter having come on 
to be heard before the Court at Chancery Cham-
bers, 1060 Broad street, Newark, New Jersey, on 
the 28th day of June, 1927, and after hearing 
Elias Kanter, of counsel for the defendant in 
support of said motion, and S. Sidney Silver, 
of counsel with the complainant in op·position 
thereto, it is hereby on this ,day of June, 
1927, 

ORDERED, that tl1e said motion b·e and the same 
is hereby denied, defendant to file answer on 
or before July 20, _1927. 

Respectfully advised, 

ALONZO CHURCH, 
V.-C. 

E. R. vV AL .KER, 
C. 

10 

20 

30 , 

40 
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FINAL DECREE. 

Filed June 26-, 19128. 

IN CHANCERY OF NEW JERSEY. 

10 Between 

20 

J. TRACY HoR.TON, trustee of 
Frank Kramerman, bank-
rupt, 

Complainant, 

and 

J. FRANKLIN PERRY, 
Defendant. 

On Bill, etc., 

Final Decree. 

.. This cause coming on to be heard at the Chan--
cery Chambers in the City of N e,va.rk, in the 
presence of S. Sidney Silver, Esq., of counsel 
vvith the complainant, and l\{essrs. Kanter & 
Kanter, of. counsel with the defendant, and the 
pleadings, p-roofs and arguments of respective 
counsel having been read, heard and considered, 
and settlement of this decree having been de-
termnied upon after due notice to, and in the 

30 presence of, the solicitor of the complainant, a.nd 
it appearing to the Court that the eomplainant 
is not entitled to the relief seeked and prayed for 
by him in his bill of complaint; 

40 

It is, on this 26th day of June, A. D. 1928, 
by Hon. Edwin Robert Walker, Chancellor of 
the State of New Jersey, 0RDEl.tED, ADJUDGED and 
DECREED that the complainant's bill be, a.nd the 
same is, hereby dismissed with costs, 

And it is further ORDERED and ADJUDGED that 
the complainant pay to the def enda.nt the costs 

. 
j 
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21 
Final Decree. 

of this suit to be taxed, and that there be in-
cluded in said cost a counsel fee of Three H.un-
dred Dollars ($3010), to be p•aid to the counsel for 
the defendant, and that execution issue for said 
costs and counsel fee according to the practice of 
this Court. 

Respectfully advised, 
ALONZO CHURCH, 

E. R. W AL,KER, 
o. 

V.-0. 

Order consented to as to form. 
S. S. SIL VER,-

Solicitor of Q·omplainant. 

10 

20 

30 
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NO·T'ICE OF SETTLEMENT OF FINAL 
DECREE. 

Filed June 28, 1928. 

IN CHANCERY OF NEW JERSEY. 

Between/ 

J. TRACY HoRTON, trustee of 
Frank Kramerman, bank-
rupt, 

Complaina1it, 

and 

J. FRANI{LIN PERRY, 
Defendant. 

On Bill, &c. 

Notice of 
Settlement of 
Final Decree@ 

To the complainant in the above-stated cause 
or whom it may concern: 

PLEASE TAKE NOTICE that on Tuesday, June 26, 
1928, at 9 o'clock in the forenoon (Standard \ 
Eastern Time), or a.s soon thereafter as counsel 
can be heard, at the Chancery Chambers, 1060 
Broad street, Newark, N. J., before the Hon. 
Alonzo Church, Vice-Chancellor, we shall move 

30 the settlement of the final decree in this cause and 
present for the advisjng thereof b•y the said Vice-
Chan .cellor, the decree of which a copy is hereto 
annexed, the blank sp-aees in said · decree to be 
ap,propriately completed by aforesaid Vice-
Chancellor. 

40 

Yours, etc., 

KANTER & KANTER, 
Solictors of Defendant. 

Newark, N. J., June 2·2, 1928. 

• 
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-· FIN AL DECREE. 

IN CIIANCERY OF NEW JERSEY. 

Between 

J. TRACY HORTON, trustee of 
Frank Kramerman, bank-
rupt, 

Complainant, 

and 

J. FRANKLIN PERRY, 
Defendani. 

01i Bill, &c. 

Fin ial Decree. 

10 

This cause coming on to be heard at the 20 
Chancery Chambers in the City of Newark, in 
the presence of S. Sidney Silver, Esq., of coun-
sel ,vith the complainant, and Messrs. Kanter & 
Kanter, of counsel with the defendant, and the 
pleadings and ~videnee a.nd proofs having been 
read and considered, and the Court having duly 
considered the said pleadings, evidence, proofs 
and arguments, and it ap,pea.ring to the Court 
that the complainant is not entitled to the relief 
seeked and p-raye·d for by him in his bill of c.om- BO 
plaint, 

· It is, on this day of June, A. D. 1928, 
by Hon. Edwin Rob -ert Walker, Chancellor of 
the State of New Jersey, ORDERED, ADJUDGED and 
D1ECREED that the eomplainant's bill b,e, and the 
same is, hereby dismissed with costs, 

And it is further ORDERED and ADJUDGED that 
the complainant pay to the defendant the costs 
of this suit to be taxed, a11d that there be in-
cluded in said costs a counsel fee of 

40 



10 

24 

Final Decree. 

Dollars and 
Cents ($ ), to be paid to 

the counsel for the defendant, and that exe.cu-
tion issue for said costs and ·counsel fee a.ecord-
ing to the practice of this Court. 

0. 
Resp ·ectfully advised, I 

' ' 

V.-0. 

Service of the within notice of settlement of 
final decree is hereby aclmowledged this 22nd 
day of June, A. D., 19·2·8. 

S. SIDNEY SILVER, 
20 Solicitor of Complainant. 

80 

~o .... 
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NOTICE OF APPEAL. 

Filed August 23, 1928. 

IN CHANCERY OF NEW JERSEY. 

Between 

J. TRACY HoRTON, trustee of 
Frank Kramerman, bank-
rupt, 

Com-plai1iant, 

and 

J. FRANI(LIN PERRY, 

Def eridarit. 

On Bill, &c.-

N otice 
of Appeal. 

The complainant, J. Tracy Horton, trustee of 
Frank Kramerman, b-ankrupt, hereby appeals 
from the final decree made in the above-entitled 
eause on June 26, 1928, to the Court of Errors 
and Appeals in the last resort in all causes. 

D·ated, August 6, 1928. 

S. SID·NEY SIL ,VER, 
Solicitor for and of Counsel with 

10 

20 

Complainant, J. Tracy Horton, 30 
Trustee of Frank Kramerman, Bankrupt. · 

I conceive there is good eause for ap-peal in 
the above-e11titled cause. 

S. SIDNEY SIL -VER, 
Of Counsel with Complainant, 

J. Tracy Horton, Trustee of 
Frank I{ramerman, Bankrupt. 

. 40 
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PETITION OF APPEAL. 

Filed August 24, 1928. 

NEW JERSEY COURT OF ERROR AND 
APPEALS. 

Between 

J. TRACY HoRTON, trustee of 
Frank Kramerman, bank-
rupt, 

Complainant-A ppellarit, 

and 

J. FRANKLIN PERRY, 
Def endant-Appellee. 

On .Appeal 
from the 
Court of 
Chancery. 

Petition 
of Appeal. 

To the IIoriorable, the Court of Errors and A..p- i. 

peals, in the last resort in all causes ·: 

The petition of J. Tracy Horton, trustee of 
Frank Kramerman, b,ankrupt, tl1e .complainant 
in the above-entitled action, respectfully shows 
that: 

1. Petitioner finds himself aggrieved by a 
decree ma-de in the Court of Chancery, by his 

30 I-Ionor Edwin Rob·ert Walker, Chancellor of the 
State of New Jersey, bearing date of June 26, 
1928, in a certain cause in sai ,d Court of Chan-
cery, wherein J. Tracy Horton, trustee of Frank 
I-Cramerma.n, bankrupt, was the complainant, and 
J. Franklin Perry was the defendant, in this re-
spect, to wit, the said decree dismisses the bill 
of complaint of the complaina .nt. 

And p,etitioner appeals from the decree of the 
Chan .cellor, which decrees as aforesaid, on the 

40 ground that the same is erroneous in that the 
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Petitio111 of A1Jpeal. 

said decree is contrary to the evidence adduced 
· upon the trial of the -ca.use herein, and is con-
trary to law. 

And said decree is further erroneous in that it 
- fails to hold that the defendant, J. Franklin 

Perry, holds in trust for creditors of Frank 
Kramerman the sum of $9,100 with interest. 10 

And said decree is further erroneous in that it 
fails to direct the defendant, J. Franklin P·erry, 
to aecount to .complainant for the proceeds of all 
p.roperty of F:rank Kramerman received by said 
J. Fra11klin Perry, i11 trust for creditors. 

·And '•saia. decree is further erroneous in that 
. . 

it fails to hold that J. Franklin Perry "Tas a 
trustee for the benefit of the creditors of Frank 
Kramerman. 

Petitioner therefore prays that the said decree 20 
of the said Chancellor · may be wholly reversed, 
set asi ·de, and for notl1ing holden, and that peti-
tion~r may have sueh other relief in the premises 
as · to this Court shall seem proper. 

S. SIDNEY SIL VER, 
Solicitor for and of Counsel with 

Complainant-Appellant. 

30 

40 
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ANSWER TO PE·TITION OF APPEAL. 

Filed September 1, 1928. 

NEW JERSEY COURT OF ERROR AN'D 
APPEALS. 

Between 

J. TRACY HoRTON, trustee of 
Frank Kramerman, bank-
rupt, 

C ornplainant-A PlJellarit, 

and 

J. FRANKLIN PERRY, 
Def enda1it-.Appellee. 

On Appeal, 
&c. 
Answer to 
Petition of 
Appeal. 

The answer of J. Franklin Perry, the def end-
ant-app·ellee, to the petition of appeal of J. Tracy 
Horton, trustee of Frank Kra.merman, bankrupt, 
the above-named complainant-appellant. 

This defendant-appellee, J. Franklin Perry, 
not acknowledging all or any of the matters 
which the said petition of appeal are contained 
to be true, for answer thereto, nevertheless, says 

3 O and a,dmits, that a decree was, on June 26, 1928, 
ma.de and entered in the Court of · Chancery, in 
the cause for that purpose mentioned in the said 
petition, as is therein stated; but to the substance 
and form tl1ereof, this def endant-ap,pellee prays 
to ref er thereto when the same shall be pro-
duced. This defendant-appellee is advise:d and 
believes that the said decree is a.greea.ble to 
equity, and he pra·ys that the same may be af-

40 

l 
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Answer to Petitio111 of Appeal. 

firmed with costs to be adjudged to this def end-
ant-appellee, J. Franklin Perry. 

KANTER & KANTER, 
Solicitors for and of Counsel 

with the Defendant-Ap .pellee, 
J. Franklin Perry. 

August 31, 1928. 

Service of the within answer to petiti .on of 
appeal is hereby acknowledged this 31st day of 
August, A. D., 1928. 

S. SIDNEY SIL VER, 
Solicitor for and of Counsel 

with Complainant-Appellant. 

10 

20 

30 

40 
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Opening. 

IN CHANCERY OF NEW JERSEY. 

December 15, 1927. 

Between 

J. TRACY HoRTON, trustee of 
Frank Kramerman, bank:-
rupt, 

Com-plainant, 

and 

J. FRANI(LIN PERRY, 
Defendant. 

20 Transcript of shorthand notes of testimony 

30 

40 .... 

taken in the above-entitled cause before his 
Honor, Alonzo Church, Vice-Chancellor, at the 
Chancery Chamb -ers, Newark, New Jersey, in 
the presence of S. Sidney Silver for complain-
ant; Kanter & Kanter (by Elias Kanter) for 
defendant. 

Mr. Silver: If your Honor please, this is an 
action broug ·ht by J. Tracy Horton as trustee in 
bankruptcy of Frank Kramerman, against the 
defendant, J. Franklin Perry. 

I u11derstand that the attorney for the de-
fendant will concede that J. Tracy Horton was 
appointed trustee of Frank Kramerman, bank-
rupt, and duly qualified as such. And it is con-
ceded by the complainant that a voluntary peti-
tion in bankruptcy was filed in the office of the 
Clerk of the United States District Court in and 
for the District of New Jersey, on the 7th day 
of January, 1927, and that Mr. Horton was ap-
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31 
Frank K ra1ncr1nan, direct. 

pointed trustee and did qualify on the 14th 
day of February, 1927. 

FRANI{ I{RA11:ERMAN, sworn for the com-
plainant. 

Direct exam.ination by Mr. Silver. 1 o 

Q Mr. Kramerman, where do you live 1 A 
17 Martins Place, Irvington. 

Q You filed a voluntary petition in bank-
ruptcy in January, 19271 A Yes . . 

Q What business were you in 1 A I ,vas 
in the carpe ·nter and b11ilder 's -business. 

Q Do you kno,v J. Franklin Perry1 A Yes, 
• sir. 
Q How long have you known l1im 1 A Ap-

proximately about five years, maybe, maybe 
more. 

Q Did you have any co11f erences or conversa-
tions ,vith Mr. Perry, sometime in the month of 
June or May of 1926, regarding your financial 
conditio'n 1 A Yes, I did. 

Q Will you state when and where this con-
versation was had f A The first conversation 
was in Mr. Perry's office. 

Q Who ,vere present 1 A Mr. Hecht and Mr. 
Cohen. 

Mr. I{anter: The date of that, please. 

Q Can you fix some approximate time when 
that meeting was held f A That was on the 
5th of June, around ten o'clock in the morning. 

Q 19261 A 1926 . 
Q Go ahead. A I received-on tl1e second 

of June, I received an amount of notes which 

80 --

~o 
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Frank Kramerman, direct. 

amounted, if I remember, to about fourteen 
thousand dollars or so. I don't exactly remem-
ber it now the amount of the notes. When 
I received tl1ose notes, I had the people who 
had been doing the work with me in the Leon 
Realty Company. They-of course, when I re-

lO ceived those notes they came to me and they 
wa11ted to get their paym .ent in full. Then I 
seen that I couldn't pay all my bills with this 
money that I have got. I handed out certain 
notes for amounts, I don't remember how much 
the amounts were-to the Colonial Woodworking 
Company, to the bank, some notes, and I ,vas left 
with something like $9,100, I think it was, that is 
what I was left with me that time. Mr. Cohen 
came up to my house. He was one of the 
creditors and he was next trustee to Mr. Perry,· ~o 

3-0 

40 

_ he was my creditor; came to me, demanded the 
money, all that is due to him. There was due 
to him at that time, I guess, $3,600. I told 
Mr. Cohen I couldn't pay him all, but I would 
pay a little, and he refused to take it, and he 
went out in the street and he said to-other 
creditors-

Mr. Kanter: I object to anything not 
transpiring in the presence of the def end-
ant. 

Q You came down to this meeting that you 
and J\!Ir. Perry had t A I came in Mr. Perry's 
office. Mr. Cohen and Mr. Hecht brought me in 
there saying Mr. Perry wanted to see me. I 
came down and Mr. Perry asked me what was 
the trouble. I told Mr. Perr I was in a financial 
-predicament now, that I can't m.eet my bills and 
they all fell on me, they want their m.oney, so 
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Fran};, K ran1/}frrna1-i, direct. 

·-· 

11:r. Perry suggested to me that I should call a 
meeting of tl1e creditors and he will be present 
and will worl{ out some way where we can pro-
ceed with my work and finish and then I will 
realize the money that is due to me. 

Q Did you at that meeting disclose to the 
defendant that you had any promissory 11otes lO 
receivable~ A Yes. I told him that I had 
notes, certainly. 

Q Did you tell them how much worth of 
notes f A Yes. I told them I had in my hand, 
at that time, $9,100. 

Q All right. Go ahead. A And then I 
called a m.eeti11g or1 the 8th of the same month-
now, that ,vas on the 8th of J1111e-I called a 
meeting. Before the meeti11g· started it was in 20 
~Ir. Fischel 's office, he was my attorney, at that 
time-before the meeti11g started, lV[r. Perry 
called me in Fischel 's office, told me to give 
him those notes, that he ,vill go out to the 
people and tell the people that I am not trying · 
to go in ·any b•ankruptcy or trying to rob any- · · 
body, but that he will have those notes showing 
that, and then he will try to get all the people 
sig11 up their petitions that they should let me 
finiPh the work and tl1at tl1ey will not do any 30 
proceeding · of any kind, that . they ,vill let me 
finish the work of those notes that I gut and 
then they will realize all that money. I told 
:lYir. Perry that I would do anything to show the 
people I am not trying to get away with a11y 
money, but I simply can't pay at present, that I 
,vant to finish those jobs u11der the co11trol of the 
people appointed by m~y creditors. 

Q Had you, 11p to this time, turned over this 
$9,100 in notes~ A Not as yet. 40 

• 
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Fra1ik Kramerman, direct. 

Q All ri .ght. Go on. A Mr. Perry had 
promised me that he vvas going to go out to those 
people a11d tell them the whole situation and 
ho,v the thing is made and then he will show 
them that house and those notes, that these · 
notes will be used so I can finish my job and 

10 realize the rest of tl1e money. 011 those condi-
tions I g·ave Mr. Perry those notes in the room 
-when I came back, telling Mr. Fischel that 
Mr. Perry said to me Mr. Fischel says to me 
that lie will not b·e a party-

20 

30 

. 4-0 

Mr. Kanter: Now, I-

Q Was Perry there "rhen you l1ad the con-
versation with Fischel 1 A Yes, sir. 

Q Perry was right . in the room 1 A In the 
room. 

Q Go on. A That he wouldn't be a party 
to turning over the notes, because he didn't 
l{no,v Mr. Perry had set son1e co11ditions in 
dealing with those notes, and I explained to Mr. 

· Fischel he is going to do this whatever he told 
me and whatever I asked him to do and that 
is the reason I turned him the notes over. 

Q It is true that, at the time you turned 
over these notes- A Yes. 

Q To Mr. Perry- A Yes. 
Q -that you were indebted to George Perry 

Sons for the sum of fifteen thousand dollars. Is 
that true1 A Yes, sir . 

Q Did you turn over the $9,100 worth of 
11otes as a payment on your indebtedness to 
Perry, or was it turned over to Perry for the 
conditions that you mentioned? A No, sir, I 
did not, because, if I had to do that, I could 
have-I wouldn't have had to call a meeting . 
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Frank K ran,iernia1i, direct. 

I could have given it to him tl1e day I was 
i11 l1is office. I did it for the purpose of sl1ow-
ing the people that I wanted to finish the jobs. 
That "1as the reason I gave Mr. Perry the 11otes 
right on that meeting. 

Q Well, now, go ahead, Mr. Kramerman. A 
Then Mr. Perry come out with those notes 10 
for the people that was there, for my creditors, 
telling them that he knows I was an honest 
n1an and that I vvasn't trying to do the business, 
and he showed them that I have jobs and where 
my money was, because I brought to Mr. Perry 
the eontracts and showed him where my money 
was laid. And Mr. Perry tried to tell the peo-
ple that they should sig11 up and they shouldn't 
try to press me in any way until I finished 
those jobs, all the money he has got. After the 20 
meeting was over, we had something like-I 
don't know how many had signed, but three 
did not sign, so Mr. Perry called a-Mr. Perry 
called a meeting up to Mr. !Coos' at Clinton-
the Clinton Trust Company, just a week after 
the meeting we l1ad at first. Mr. Perry called 
a meeting t_here. Mr. Koos was present, Mr. 
Clark was at that time ap ,pointed also for treas-
urer-I think trustee. lvfr. I{oos and Mr. Clark~ 
and Mr. Perry, they were appointed as trustees 30 
to use tl1at money-(interrupted). 

Mr. Kanter: I object to this witness 
going into cor1f eren .ces of a written paper. 

The Q.ourt: Is there a ,vritten paper. 
Mr. Silver: All right. ,Ve will supply 

that in another way. 

Q Mr. Kran1erman, I sho,v 31ou a paper pur-
porting to be dated the 9th day of June, 1926, 40 
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Frank Krarnerman, cross. 

between Frank Kramerman, of the City of New-
ark, and J. Franklin Perry, Charles Koos, Henry 
Clark and David Knoller ref erred to as trus-
tees, and ask yo-µ whether you ever saw this 
paper before. A Yes, sir, I did. That is my 
name signed right on it. 

lo Q Do you know where you saw that paper? 
A I saw it right at the meeting. 

Q At what place 1 A In Mr. Fisehel 's of .. 
fiee, at my attorney's office. 

Q Do you know what that paper is 1 A This 
was the paper to get the people-(interrupted). 

Mr. Kanter: I objeet to the wit11ess char ... 
acterizing the p·aper. It speaks for itself. 

Mr. Silver: All right, sir. 
2

0 I off er this paper in evidence, your Honor. 
It appears to bear the signature George 
Perry Company, signed by the defendant, 
J. Franklin Perry. 

(Paper marked Exhibit C. 1.) 

Cross examination . b.y Mr. Kanter. 

Q Mr. Kramerman, you started to tell about 
a meeting at Koos' office of a week later. A 

30 Yes, sir. 

40 

Q Do you mean a week after June 9, 1926? 
A It was a week after June 8 or 9. 

Q By "Mr. Koos'' you mean Koos, the presi-
dent of the Clinton Trust Company? A Yes, 

• sir. 

Q Can you tell us who was present at that 
meeting ·f A Mr. Clark · was present at that 
meeting; Mr. Koos was present at that meeting; 
Mr. Franklin Perry was present at that meet-
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Fran)c Kramerma1i, cross. 

• 1ng. I don't recall-I thi11k l\{r. l{:noller ,vas . 
I an1 not quite sure .. 

G And you? A And I was there. 
Q And tl1e five people you have n1e11tioned 

were the 011ly people present? A Were the 
only people present in Mr. l{:oos' office, as far 
as !-(interrupted). 

Q I repeat. I ask yot1 whether these 11ames 
are correct? -"--11 Yes, sir . 

Q Mr. Koos, the president of the Clinton 
Trust Company1 A Yes, sir. 

Q Mr. Clark, co11nected with Clark: a11d· Com-
panyf A Yes, sir. 

Q Mr. J. Frankli11 Perry? A Yes, sir. 
Q Mr. David Knoller and yourself f .. A.. Yes, 

• sir. 

10 

Q The people whose nan1es I have mentioned 20 
,vere the only people present at this meeting in 
l\fr. Koos' offiee f A As far as I kno,v. 

Q Was the subject of these notes held by Mr. 
Perry discussed in any wayf A Yes, sir. 

Q It was ref erred to? A Ref erred to what 1 
Q Was it spoken off A Yes, sir. 
Q And gJ:ve us the entire conversation with 

reference to those notes on June 9th. A On 
June 9th in-where, at the meeting? 

Q At Mr. Koos' office, we are speaking of. 30 
A That was not June 9th. 

Q June 16th. I beg your pardo11. A June 
16th, Mr. Perry called the meeting there-(in-
terrupted). -

Q I am not asking you what he did. I arn 
asking you what was the conversation at that 
meeting. A 011, the conversation at that meet-
ing was that l\fr. Perry was to have someone 
else go on these notes, sig11ed, and tl1at money 
should be used for finishing my jobs. 40 
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Frank K ramerman) cross. 

Q Was that said, at that time! A That 
was said, at that time. 

Q Was anything further said about those 
notes, at that time 1 A Yes. It was also said 
that there were three creditors, that they would 
not sign, that they were small creditors, that 
we should try a way to prevent them starting 
suit or to pay them off. 

Q I an1 not aski11g you what was said about 
that. Was anything more said about the notes 1 
A Just what I am telling you. 

Q Repeat it now, please. A Mr. Perry said 
that he would n.ot go on these notes himself, 
but he wanted someone else to go on and sign 
on the notes and cash those notes in so we can 
go on with the · work, that I vvas to finish out 
and realize my money. 

Q And that was the whole conversation with 
reference to the notes 1 A In ref erenc.e to tl1e 
notes. 

Q All right. Now, you say that on June 5th 
you went to Perry's office for the first time, did 
you f A Oh, I have been several times before. 

·Q No. I mean when tl1is subject of the notes 
was taken up·. A June 5. 

Q How do you remember the date1 A The 
reason I remember the dates is because I remem-
ber when they started. I got my notes on _ the 
second of June and after-the day after my 
troubles have started. That is why I remember 
it very well. 

Q And you went to that office and you met 
in that office whom f A I met Mr. Perry. 

Q And whom else 1 A And I came with Mr. 
Hecht and Mr. Cohen. 

Q Who is Mr. Hecht f A Hecht is one of my 
creditors. 



t 

1 
l 
t 
.,. , 

I 

' 1 

1 

t 

l 

L 

l 
• 

.. 

l 
\ 

I 

• 

39 

Fra1'ik K ra11ier-ma1i, cross. 

Q One of your creditors 1 A Yes, sir. 
Q vVhat is his first name 1 A Louis Hecht. 
Q And who is Cohen 1 A Cohen was from 

the U pto"V\rn Iron ,Vorks, also a creditor. 
Q And you came with this Mr. Cohen and 

this Mr. Hecht1 A Yes, sir. 
Q And you met Mr. Perry at his office on 10 

Fabyan Place, ~ewark1 A Yes, sir. 
Q And who else Vlas there f A I don't 

recall anyone else. 
Q All right. Now, these two men remair1ed in 

the outer office, did they f A These two men 
that b.rought me there, you mean, Mr. Cohen 
and Mr. Hecht1 

Q Yes. A They were right in the office ,vith 
the perso11s with me. 

Q They brought you to Perry's office1 A 20 
There was a reason why they brought me. 

Q I am not asking the reason ,vhy they 
brought you. Tl1ey brought you to Perry's of-
fice f A Yes, sir. 

Q And they went into the office with you 1 A 
Yes, sir . 

Q In l\!Ir. Perry's private office1 A Yes, 
• sir. 

Q The three of y·o11 were there together 1 
A Yes, sir. 30 

·Q And Mr. Perryf A Yes. 
Q Nobody else was there except your two 

friends 1 A I don't recall. 
Q You and Mr. Perry; is that correct 1 A 

Yes, sir. 
Q These two men are friends of yours, are 

they notf 

Mr. Silver: I object to that. That is not 
material. 

The Court: I will allo,v it. 40 . 
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Q Are they not 1 A Friends of mine f 
Q Yes. A Creditors. 
Q They were friends of yours, weren't they t 

A Well, if you will let me explain the reason 
how I got them-

Q They are friends 1 I don't want the rea-
10 son. A No, sir. 

Q Were they friends of yours f A No, sir. 
Q vVhy did you ask them to go with you t 

A No. They asked me. 
Q They asked ·you to go up to Perry's office! 

A Yes, sir. 
Q All right. They didn't know you had the 

notes, did they f A Yes; they knew I had tl1e 
notes. 

Q They knew you had them. All right. And, 
when you went up to Perry's office, on June 5, 

20 how many notes did you have f A On June 5, 
I had the $9,100. 

Q What had you done with the $5,000 worth 
of notes? A Just-

Q What had you done ,vith them t A · Given 
them away to certain creditors. 

Q Who 1 A I g·ave away to the Colonial 
W oodworl{ing Company something like $2,000. 

Q In payment of a bill due it t A The pay-
ment of the bills due on certain jobs. 

30 Q An·d who else did you give notes tot A 
The Clinton Trust Company. 

Q How much t A $1,000. 
Q In partial p·ayment of what was due it 1 

A Yes, sir. 
Q Who else did you give notes to 1 A To 

painters. 
Q Who 1 A I ga.ve notes to painters that 

were working. 
Q What are their names? A One was named 

40 Goldman and another Schwartz. 

, 
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Frarik I( ra1nerman, cross. 

Q How m11ch did you give Goldman f A I 
tl1i11k I gave him $500. 

Q And hovv much did you give Schwartz 1 
A $500. 

Q vVl1om else did you give notes to 1 A I 
gave a party $800 in Roselle. 

Q What is the name of this p,arty1 A Green-
berg. 

Q ,Vho is Greenberg f A Greenberg was the 
ma.n that just loaned me a week: before $800 for 
the payroll. 

Q He is a friend of yours 1 A He is a 
friend of mine, yes. rle gave me that money-
loa11ed me that money. 

Q And Jrou gave him this note in pay1nent 
of $800 he loaned you f A Yes, sir. 

Q Ho,v much of that note did you give l1im? 
A $800 I sent him a note for. 

Q You gave it to Greenberg, did11't you1 
A Yes. 

Q He is a rabbi, isn't he 1 A Yes. 
Q He is a friend of yours 1 A Yes. 
Q Whom else did you give notes to? A That 

was ab-out all. 
Q How much did you give the Colonjal Wood-

working Company f A The Colonial W oo,d-
working Company I think ,vas nineteen hu11dred. 

Q N o,v, nineteen hundred to the Colonial 
Woodworking Company, $800 to your rabbi 
friend, Greenberg, a thousand dollars to I{oos f 
A Yes, sir .. 

Q $500 to Goldma11-how much did yo11 give 
to Schwartz and the other plaintiff 1 A I don't 
recall just what the notes were, at that time. 
I don't know what it was. I couldn' recall. 

Q In any event, every note you gave out was 
in p·ayment of your bills 1 A Yes, sir. 
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Q By vvhom were these notes madet A They 
were made ~y the Leon Realty Company. 

Q You had done work for the Leon Realty 
Company f .li. Yes, sir. 

Q On that job there. You had done work at 
206 lvfarket street f A Yes, sir. 

Q How much did you owe the firm of George 
F. Perry & Sons on account of the material sup-
plied to that job1 A I couldn't recall the sep-
arate materials, because Mr. Perry supplied five 
of my jobs. 

Q Do you remember the amou11ts f A I 
could11't remember exactly, but I remember it 
,vas arou11d fifteen thousand, ,vhatevcr it ,vas at 
that time, but from all the jobs. 

Q And you owed Perry money for materials 
supplied on 57 Chancellor avenue, didn't you 1 
A· Yes, I did. 

Q You owed George F. Perry & S011s .. money 
on other jobsf A Yes, sir. 

Q For material furnished within four months 
from that date 1 A Yes, sir. 

Q And this job, 206 Market street- A Yes, 
• sir. 
Q -there were no stop notices filed against 

that job, at that time, in June, 19261 A In 
June, 1926, there was no stop notices filed by 
anybody. 

Q By anybody. All right. N o,v, the con-
tract for the erection of this building for the 
Leon Realty Company at 206 Marl{et street 1 A 
Yes, sir. 

Q Was on file in the County Clerk's office, 
was it not f A I suppose so. 

Q And Perry knew and you had discussed 
with him the fact that he had a right to file a 
stop notice on this job, didn't you 1 A Well, 
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certainly, everybody had a right to file a stop 
notice. 

Q Did you discuss that fa.ct with him f A 
Never did. 

Q When did you take the job of the I.leon 
Realty Companyf A I think it was on-I will 
remind me in about a minute. 

Q Sir f A I will remind myself in abol1t a 
minute an ·d I will tell myself the date. 

Q All right. I ,vill ,vait a moment. A I11 
February 5t11. 

Q 19261 A Yes, sir. 
Q All rig·ht. Now, before you started this 

job, did )TOU come to Perry and show him the 
contract 1 A Yes, sir. 

Q Did you call his atte11tion to the fact that 
your final payments ,-rere to come in the shape 
of notes f A Yes, sir. 

Q A11d did 3rol1 ask tl1e firn1 of I>erry to 
sell you materials to enable yol1 to go 011 ,vith 
your contracts 1 A Before I signed for an~r-
body, I showed tl1em my last payments for the 
notes "rith the bank and with everybody. 

Q You sho,ved that note to Mr. Perry for 
tl1e Perry Company, didn't you~ A Yes, sir. 

Q And did you diRcuss with him as to what 
yol1 would do vvith the 11otes f A Well, when 
I get payment in full, I was to pay him that. 

Q And you "rere to give him the notes in 
payment 1 A Yes, certain notes, not all of 
them. 

Q I didn't ask how many. You "~ere to give 
him notes in payment of that check f A Yes. 

Q That was your agreeme11t, before 31 011 
started in February, 1926; isn't that true f A 
With all my creditors was that agreement. 

Q But that was your agreen1eut vvith Perry, 
,vasn 't it? A Yes, sir. 
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Q Perry didn't know of the fact that you 
got these notes, until you came 11p there in 
June, 1926 t A Yes, sir. 

Q Isn't it a. fact that you got those notes 
before your job was actually completed f A Not 
-I didn't get my money in full before I got-

10 (interrupted). 
Q I am asking you whether you got it i11 

full 1 A Yes. 
Q You got it before it was a.ctually com-

pleted t A Yes. 
- Q And didn't Mr. Perry tell you that he was 
surprised to find those notes in your p,ossession 
beeause the job was not :finished t A I do~ 't 
recall that. 

Q You don't deny that, do · you 1 A I don't 

20 
deny it and I ·don't recall it. I won't say any-
thing on it. 

30 

Q All these jobs on which you were work-
ing- A Yes. 

Q -were jobs upon which the firm of George 
F. Perry & Sons had the right of stop notices 
or me.chanic's lien 1 A At any time. 

Q And that existed in June, 1926, didn't it f 
A Yes, sir. 

Q So that in June, 1926, they could have 
filed the meehanic's lien-

Mr. Silver: I object to what they could 
have done. 

The Court: I will sustain the objection. 
Mr. Kanter: Withdrawn. 

Q Have you told us everything that transpired 
at the meeting in Mr. Perry's office, on June 5, 
1926 f A That vvas all I have told. 

Q Have you told us everything that hap-
40 pened there! A Yes, sir. 
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Q How 1011g did this conversation take t A 
It took, maybe, ab-ol1t fifteen or twenty minutes. 

Q Now, you did not g'ive the notes to Perry 
atthatmeeti11g,didyou1 A No,sir. 

Q And the only thing you k:now that hap-
pened at that meeting, if I remember correctly, 
is that Perry made the statement that he thought 
it was advisable for you to have a meeting of 
your creditors .called. That was the sum and 
substance of tl1e entire conversation t A Yes, 

• sir. 
Q Is that correct 1 Nothing else f A Well, 

he had said that he would try to co11vince tl1e 
people that I have got the notes, because there 
were rumors around that I ,vent awa~y vvith those 
notes. 

Q All right. Then, the whole thing that was 
said was that Perry vvould try to co11vince the 
people that you had the notes 1 A Yes, sir. 

Q That you ought to call a meeting of your 
creditors1 A Yes, sir. 

Q That ,vas the . whole conversation, was it 1 
A Yes, sir. 

Q Took a moment or two, did it 1 A vVell, 
I was there about fifteen or twenty minutes. 

Q Fifteen or twenty minutes. That was the 
whole conversation 1 A That was the conversa-
tion. 

Q Following that conversation, did you go to 
the office of Mr. J aeo b Fischel f A Yes, sir. 

Q ,v as he your attorney 1 A Yes, sir. 
Q He was not the attorney of George F. 

P erry & Sons1 A No, sir. 
Q He was not the attorney of Mr. Clark1 

A No, sir. 
Q He was not the attor11ey of 1Ir. ICoos 1 

A I don't know. I only know about myself. 
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Q All rig·ht. You know he ,vas your attorney f 
A That is all. 

Q And you asked him to call a. meeti11g of 
your creditors 1 A Yes, sir. 

Q And a meeting of your cre-ditors was ealled 
for the day of June 9, 1926; is that correct f 
A Yes, sir. 

Q The date that instrument is dated, instru-
ment Exhibit C. 1. All right. What time of 
the day was that meeting called for, do you 
rememb •er1 A It was called for 10 o'clock in 
the morning. 

Q All right. What time did Perry get there 1 
A Mr. Perry got there-I don't recall what 
time he got there. 

Q But it was before the meeting was called f 
A Yes; in the room, Perry ,vaiting for an 
hour yet before the meeting ,vas really called ~ 
to order. 

Q I see. Now, Mr. Fischel 's office consists 
of a waiting room, doesn't it f A Yes, sir. 

Q And an inside room f A '11h.ere is other 
rooms inside b·esides the one. 

Q Besides other rooms there is a general, 
large waiting room f A Yes, sir. 

Q _ And Mr. Fischel 's office is on the inside and 
beyond the waiting room, isn't it f A Yes, sir. 

Q Now, these people who had been invited 
to this meeting were in the large waiting room 
of Mr. Fischel's1 A Yes, sir. 

Q Mr. Fischel 's office is 24 Branford Place, 
Newark, isn't it f A Yes, sir~ 

Q And Mr. Perry, instead of staying in an 
outer room, went into Mr. Fischel's private of-
fice, did11 't he f A Yes, sir. 

Q All right. Were you there ,vhen he came 
inf A I was called in. 
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Q You were called in. Who called you inf 
A Mr. Perry. 

Q And who ,vas present when Mr. Perry 
called ~you into Mr. Fischel 's private office 1 A 
If I recall, it was Mr. Koos and Mr. Fischel. 

Q And Mr. Perry1 A And Mr. Perry, 
naturally, and I. 

Q Was ]\fr. Knoller there 1 A I don't recall 
Mr. Knoller. 

Q Was a man by the name of Mr. Frankel 
there f A I think that Mr. Frankel ,vas there. 

Q Mr. Charles Frank:el f A Yes, sir. 
Q He represented what f A What Frankel 

was thatf 
Q Charles Frankel. A What was his busi-

ness f 
Q He is a la,vyer. A Charles Frankel of 

Frankel & Distler 1 
Q That is correct, firm of Fra11kel & Dist-

ler. Was he theref A Yes, sir. 
Q And who else f A That is about all. 
Q Was lVIr. Knoll er there 1 A I don't recall. 
Q Your recollection is that Mr. Fischel wa.s 

there, Mr. Koos ,vas there and Mr- A Yes. 
Q: -and Mr. Frankel was there f Mr. J. 

Franklin Perry and ~yo11rself 1 A Yes, sir. 
Q All right. Now, at that time, did Mr. 

Franklin Perry ask you for the ninety-one hun-
dred dollars in .notes f A At that time, 3res, 
he did. 

Q Did you give it to him f A Not in the 
presence of the people I didn't give it to him. 

Q Did those other people all go out of Mr. 
Fischel 's private office f A No. Mr. Fischel 
said that he wouldn't be a party to see those · 
notes given to anybody, so I called ]\fr. Perry in 
the next room ,vith Mr. Fischel. 
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Q Did Mr. Perry say to you- A Yes. 
Q In effect these words: '' Mr. Kramerman, 

you promised those notes to me and I want 
you to give them to me.'' Did he say that to 
you 1 A No ; he did not. 

Q What words did he use . to you when he 
10 asked for the 11otes 1 A He said to me that I 

should present to him the notes and that he 
will go out and show the creditors-there was 
rumors that I have got the notes, that I put 
them away som.ewhere-that he will show the 
creditors I have got the notes and that I want 
to do right a11d the best thing is to finish the 
job. 

Q Was that the only thing · Mr. Perry said 
to yo11 f A That was the only thi11g. 

. 20 Q . And Mr. Fischel then said he didn't ,vant 
to have anything to do with that, did he f A 
Yes, sir. 

Q Then you left J\1r. Fischel's private room 1 
A Yes, sir. 

Q And you went into an adjoining room f A 
Yes, sir. 

Q And there privately delivered the notes 
to Mr. J. Franklin Perry; is that right1 A With 
delivering the notes, I delivered them right in 

30 front of everybody, the lawyer, J\!Ir. Koos-(in-
terru pted). 

Q Wait a minute. I ask:ed you when you 
went out of Mr. Fischel's room- A Yes. 

Q -and you went into a private room with 
Mr. J. Franklin Perry alone1 A Yes. 

Q And there you gave him the notes 1 A I 
did not give him the notes. 

Q You didn't say that on your direct t A 
I said I was in the room having a conversation 
.with Mr. Perry and when-after I had the 

40 
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conversation with Mr. Perry, I came i11 a11d I 
presented the notes right in front with Mr. Fis-
chel-or, Mr. I{oos and whatever that fellow's 

• name 1s-
Q Frankel. A Frankel. Presented the notes 

right in front of him right in that office. 
Q Then, I misunderstood you. The11 vvhat 

you mean to say is you had first a private talk 
in the office of Mr. Frank:el 1 A Yes, sir. 

Q At which time Mr. Perry said, ''I want 
those 11otes,'' a11d lVIr. Fischel said, '' I don't 
want to have anything to do with that transac-
tion,'' you thereupon went to another private 
room- A Yes. 

Q -had a conversation with Mr. Perry; is 
that correct 1 A Yes, sir. 

Q No body else was there excepting you and 
Mr. Perry1 A Excepting me and Mr. Perry. 

Q And then you ,vent back i11to 11:r. Fischel's 
room f A Yes, sir. 

Q And g·ave the note to Mr. J. Franklin 
Perryf A Yes, sir. 

Q In the presence of your la,vyer 1 A Yes, . sir. 
Q In the presence of Mr. Koos f A Yes, sir. 
Q And in the prese11ce of the other men whose 

10 

20 

names you have mentionedf A Yes, sir. 30 
Q Now, after you delivered those notes to 

Mr. Fischel- A Yes. To Mr. Perry. 

Mr. Silver: Perry. 

Q -you went out into the big room, didn't 
you f A I went out, yes. 

Q Now, when you went out into the large 
meeting- A Yes. 

Q -that is in the waiting room of Mr. Fischel, 
the notes had been given to Mr. Perry t A 4 c 
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E.ven-had . been given to Mr. Perry for a pur-
pose to use-

Q I am not asking-- you the purpose~ A 
Yes. 

. Q They had been given to him f A Yes, 
sir. 

10 Q Now, you-there was no coversation at 
the time you physically turned over the note to 
Mr. J. Franklin Perry in the presence of Mr. 
Fischel, was there f A No. 

Q There was just merely the act f A Yes. 
Q The only thing you did- A Yes. 
Q -was to turn . over the notes to Mr. Perry 

a11d nothing was said by you in the presence of 
these other men in Mr. Fischel 's private room; 
is that correct f A Yes. 

20 Q All right. Now, when you went out in the 
private room, there was a large number of men 
there f A Yes. 

Q Creditors f A Yes, sir. 
Q The question of these notes came up, did11 't 

it f A Mr. Perry was the first speaker-
Q The question of these notes came 11p, didn't 

itf A Yes, sir. 
Q Somebody asked you what had happened 

to the notes f A Nobody asked me what had 
30 happened to the notes. 

Q Nobody asked you what happened to the 
notes f A Nobody asked me. Mr. Perry got 
up and spoke the first words. 

Q I understand that. And the question of 
the notes was discussed f A Yes. 

Q Somebody asked what happened to those 
notes f A Nobody asked me. 

Q I didn't ask you whether anybody asked 
yo11. I said, somebody said, in the presence of 

40 this meeting: ''What about those Leon Realty 
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Compa11y notes f'' isn't that the fact f A They 
didn't have the chance. Mr Perry came out 
before anybody said a word. He was the first 
speaker. Nobody asked anything. He told them 
what he has got. 

Q He told them that he had taken the notes, 
A That he had taken the notes for a purpose, 
to use for the creditors, to finish the jobs. 

Q Is that what he said at this open meeting, 
A Yes, sir. 

Q Didn't the conversation witl1 reference to 
the notes come out in this way-strike it out. 
Did you reveal at that meeting that you had 
turned over $5,000 of these notes to these other 
creditors f 

Mr. Silver: I object to that as immateri-
al to this iss11e. 

The Court: I don't k11ow wl1etl1er it is 
or 11ot. I will allow it. If it is immaterial_:_ 

Mr. Ka11ter: Your Ho11or will disregard 
it. 

Tl1e Court: I wo11 't regard it. 

Q Did you reveal at this ope11 meeting tl1at 
you had turned over $5,000 of tl1ese notes to 
your various friends f A I hadn't said a word 
at that meeting. Didn't have two words to say. 

Q Was the amount of notes stated by Mr. 
Perry 1 A Yes. 

Q What did he sayf A I have told Mr. 
Perry everything that I went over for-

Q Pardor1 me f A Yes, sir. 
Q What did Mr. Perry sayf I want Mr. 

PerryZs words at tl1is meeting. A Mr. Perry 
said to the creditors that he has the notes and, 
if they would all sign the papers they were not 
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going to do any harm to me and let me finish 
those jobs, which there is money to be realized, 
he has got those notes for that purpose. 

Q And that is all that was said in reference 
to those notes 1 A Yes, sir. It was said that 
he has got the notes for that purpose. 

Q Did Mr. Perry say that he personally 
would assist you in financing the completion of 
your jobs 1 A He did not. 

Q Did Mr. Perry say that this agreement, 
Exhibit C. 1, which you have seen, was not to , 
be binding unless all the creditors signed the 
agreement 1 A Yes, sir; he said that. 

Q Was Mr. Clark there at the meeting to 
accept the trusts specified in the agreement f A 
Yes, sir. 

Q Clarl{ was there, you say 1 A Mr. Clark. 
Q And he knew he was appointed trustee, 

did he 1 A Yes, sir. 
Q And Mr. Koos knew he was appointed a 

trustee 1 A Well-
Q And both Mr. Koos and Mr. Clark knew! 

A Yes. 
Q (Continuing) According to what you say, 

that Perry had these notes which were to be 
30 applied- A Yes, sir. 

40 

Q -for your benefit- A Yes, sir. 
Q -according to your statement. Now, you 

say Mr. Koos-

Mr. Kanter: Withdrawn. 

Q Now, that was-and the meeting ended 
is that right on June 8th 1 A Yes. 

Q June 9th 1 A All creditors have· signed 
up, but three did not sign. 
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Q N o,v, nothing further was said about those 
notes at that meetingf A Mr. Perry was 
elected as main trustee to go on with the job, 
paying me $75 salary. 

Q I am asking you whether there was any-
tl1ing else said at this meeting with reference 
to these notes 1 A I don't recall. 

Q And you have given us all the conversation 
that happened at this meeting, have you f A 
Approximately. 

Q And you have given us all the conversa:a. 
tion that happened in Mr. Fischel's private office, 
p,reeeding the meeting, haven't you 1 A Yes, 

• sir. 
Q Now, how were these notes payable 1 A 

They were payable-they were nine tl1ousand-
they were to be paid in five months with interest. 

Q Weren't these notes dated so many months 
apart~ A Yes, sir. Within five months they 
should all be paid. 

Q When was the next note due f A The 
next note was due · tl1e second of May, $2,800, 
I think. 

Q All right. When wa.s the n.ext note duet 
A I couldn't recall exactly. I am telling you 
it is five months, that was how the agreement 
called to be paid and they were met and paid, 

Q Sometime between June and November 
or D,eeember of that year, all those notes be-
came due 1 A Yes, sir. 

Q You had no further interest in those notes, 
after this meeting, -did you t A Yes ; I had i11-
te rest in those notes. 

Q Did you g~o to Mr. Koos- A Yes. 
Q -and ever say to Mr. Koos, '' Mr. Koos, 

Perry has in his possession nine thousand dol-
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lars which he failed to turn over to you 1 '' A 
No, sir. Mr. Perry called on- (interrupted). 

Q All right. You have ans'.Vered that. Did 
you ever go to M-r. Clark and- A No, sir. 

Q -and say, '' Clark, Perry has in his pos .. 
session $9,000 which he failed to turn over'' 1 10 A No, sir. 

20 

_30 

'40 

Q Did you ever go to Perry and say that? 
A I didn't have to go, because Mr. Perry-
( interrupted). 

Q You did not go, did you f A He called 
the meeting-

Q You didn't go1 

Mr. Silver: I object, if the Court please. 
The witness should be allowed to answer. 

The Cot1rt: Let him answer. 

Q You did not go, did you 1 A No ; be-
ca use he was appointed as trustee. 

Q Nof A I had . to go-I was at every 
meeting called. 

Q But you were not g·etting the $9,000, ,vere 
you f A I was waiting for it to b-e signed. 

Q Nor any part of it1 

Mr. Silver: I think counsel should per-
mit the witness an opportunity to answer 
instead of crowding him all the time. 

The Court : Yes, you should ask him the 
question and let him answer. 

Q You didn't get the $9,000 or any part of 
it, did you f A I turned it ov,er. 

Q You didn't-you turned over the notes, 
didn't you t A Notes. 
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Q But )TOu were not getting any cash f A 
vVe-each month I was supposed to pay cash. 

Q Bl1t you were not getting the cash that 
you say you were supposed to get f A No. 
I didn't get anything. 

Q No. You didn't go and demand the cash, 1.0 did you f A Upon the notes f I cannot under- .__ __ 
stand. What cash f 

Q You said that Mr. Perry was going to 
give yoll cash as yo11 vve11t along, is tl1at right~ 
A Yes, sir. 

Q The cash being the proceeds of these notes ; 
is that correct f A Yes, sir. 

Q You kne,v that you were not getting the 
cash as these notes ,vere being collected 1 A 
Yes. I ,vas supposed to proceed ,vith the work. 

Q You kne,v yol1 were not getting the cash 
from Mr. Perry, didn't you 1 A Yes, sir. 

Q A11d ~you didn't go and asl{ him for it 1 A 
I did. 

Q Whe11 f A I didn't realize what was-
( interrl1pted). 

Q When did you ask him f A I asked him 
every week. 

Q He didn't give it to you, did hef A I 

20 

asked him to call-(interrupted). 30 
Q He didn't give it to you, did he f A No; 

he did not. 
Q And did you ever call upon the co-trustees 

,vith Mr. J. Franklin Perry, if they were such, 
Mr. Clark and Mr. Koos, to demand that money 
from Mr. Perryt A I went to Mr. Koos twice. 

Q And you asked Mr. Koos to demand that 
money from Mr. Perryt A I didn't ask him 
to demand it, but they told me .tl1ey are going · 
to wait l1ntil they arrange to go on with the 40 
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work, and they kept me four weeks without doing 
anything, and they didn't do anything. 

Q That was four weeks-that was until the 
beginning of July f A Yes. 

Q Now, there were notes coming due after 
July, weren't there f A Yes. 

10 Q Did you get any money of the notes that 
became due after July 1 A I never got a nickel. 

Q And you never demanded a nickel 1 A I 
demanded all the time. 

Q From whom t A But I couldn't demand 
it. I asked Mr. Perry-I called him up about 
fifty times. I asked Mr. Koos what was going to 
be the result, and there was a party they sent 
me a notice to do a certain job, which that job 
wa.s going to get out of my hands, and we had 

!JO the papers signed up by the Waldorf L,uneh and 
everything was to be signed up so I should 
start the job, and Mr. Perry wouldn't sign the 
papers. 

Q Was there any specific amount Mr. Perry 
was to give you to help you in going on with 
these jobsf A No. Mr. Perry was to see how 
much do I need and I was to have control of 
the work and be given $75 a week. That was the . 
agreement. 

30 Q Wait a minute. Mr. Perry was not to re-
turn your $9,1001 A Not to me. Supposed to 
keep track of it. 

Q He was not to advance $9,100 f A No. 
Q He was g"Oing to loan you some money 

personally to go on with these jobs 1 A Why, 
l1e just as trustee watched that the money goes 
into certain work that is necessary to complete 
the jobs. 

Q You didn't go on with those jobsf A 
They wouldn't let me. They didn't give me my 

4 o material. 
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Q You were not able to secure credit t A 
I could not. 

Q And you did not go on with those jobs t 
A No. 

Q And the only reason-the condition upon 
which the money was to be advanced to you 
was if you went on with those jobs f A Cer- 10 
tainly. 

Q And you did not go on with those jobs f 
A No. Mr. Perry wouldn't sign anytl1ing and 
wouldn't cash those notes and I couldn't go 
on with the work. 

Q You knew of a meeting-Mr. Hecht, tl1is 
man, was one of the men- A Yes, sir. 

Q -that was friendly with you f A He was 
not friendly. He was a creditor of mine. 

Q Well, substantial creditor f A Yes, he 20 
vYas quite substantial, next to, about, Mr. Perry. 

Q What amount do you owe Mr. Hecht f A 
I think it was forty-one or forty-three hundred. 

Q And 1\1:r. Col1en, this Cohen man! A Mr. 
Cohen, I think was thirty-six. 

Q Thirty-six hu11dred dollars. Now, you 
knew that the meeting-that the trial of this 
case ,vas to be held here a month ago, didn't 
you f A I was told about it, but I didn't l{no,v 
tl1e date. 30 

Q And Mr. Silver asked yol1 to come down 1 
A I didn't know the date. 

Q 11r. Silver asked you to come do,vn 1 A 
Yes. 

Q And didn't you afterwards 'phone Mr. 
Silver that yo11 forgot about it f A Yes; after 
it was over. I didn't know the-

Q You for got it 1 A I couldn't thir1k of it. 
Q Did you call Mr. Franklin Perry on tne 

,vire last week t A Yes. · 40 



10 

20 

30 

40 

58 

FranJc K ramermanJ cross. 

Q What fort A Well, I l1ad certain con-
versations to ask him ,vhether he would give a 
certain man materials. 

Q What man t A There he is righ~ there 
( i11dicating). 

Q You called him on the telephone f A Yes, 
• sir. 
Q And did you arrange to buy materials of 

him f A Not personally. I told Mr. Perry. 

Mr. Silver: I can't understand what the 
purpose of this is~ 

Mr. Kanter: Interest, bias. 
Mr. Silver: May I address myself to 

the Court1 
The Court : Yes. Wait a mi11ute, Mr. 

Kanter. 
Mr. Silver: Counsel objects to the ques-

tion, first, on the ground that it is not proper 
cross examination; and, secondly, it is some-
thing about an occurrence of a week ago, 
that cannot possibly help this court in any 
manner in deciding the · main issue. 

The Court: I will sustain the objection. 

Q Isn't it a fact that your interest in this 
case is prompted by two motives; first, the de-
sire to help your friends Hecht and Cohen get 
some money from the trustee in bankruptcy; and, 
secondly, your pique in being refused credit by 
George F. Perry and Sons last weekf 

Mr. Silver: I object to the question as 
highly improper. 

The Court: I will sustain the objection. 
Mr. Kanter: That is all. 
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I. B erijami1i Gliieckfield, direct. 

Re-direct exami1iation by Mr. Silver. 

Q Mr. Kramerman, do you remember re-
ceiving this bill from George F. Perry and Sons 
in November, 1926 f A November, yes. 

Q It is a bill for $15,0001 A Yes, sir. 

J\tir. Silver: Any objection to the ad-
mission of this bill f 

Mr. Ka11ter: I don't k11ow what it is. 
Mr. Silver: I vvill sl1ow it to you, Mr. 

I{anter. Any objection! 
Mr. Kanter: No. 
( Paper marked Exhibit C. 2.) 

Q Why did you pay the Colonial Wood-

10 

,vorking Company ,vith some of those notes f 20 

Mr. Kanter: I object to the question be-
cause his motive is immaterial. His motives 
were immaterial to my q11estions. 

The Court: I will sustain the objection. 

I. BENJAMIN GLUECKFIELD, sworn for the 
complainant. 80 

Direct exam .i1iation b·y Mr. Silver. 

Q Mr. Glueckfield, you are a member of the 
bar of the State of New Jersey! A I am. 

Q And sometime in June, 1926, you repre-
sented one of the creditors of Frank Kramer-
man ! A I did. 

Q Did you attend any meetings at the office 
of lVIr. Fiscl1el" at which J. Franklin Perry was 
present} A I did; one meeting. ~O 
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I. Benjamin Glueckfield, direct. 

Q Did you have any conversation with the 
defendant, J. Franklin Perry, concerning these 
notes t A I did, sir. 

The Court: When was the meeting, Mr. 
Glueckfield T 

10 The Witness: I can't fix the exact date 

20 

80 

from memory, but I do recall distinctly 
that it was in the early part of June, 1926. 

Q Will you state to the Court just what that 
conversation was f 

Mr. Kanter: Have you any objection, Mr. 
Silver, to asking him who he represented 1 

Mr. Silver: Why, no. 

Q Who did you represent t A I represented 
the man who was the second largest creditor, 
Mr. Benjamin Cohen, trading as the Uptown 
Iron Works. 

Q Is he a friend of Mr. Kramerman f 

Mr. Kanter: I object to that. How can 
this man know? 

A I don't know. 

(Discussion.) 
The Court: What we ,vant is the con-

versation and what occurred at the meet-
• 1ng. 

The Witness: Mr. Perry stood up at the 
head of the room and I sat at a desk just 
several feet removed from him. Mr. _ Perry 

·· first gave some description of the status of 
1\1:r. Kramerman 's affairs. He mentioned 
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I. Benjamin / Gltteckfield, cross. 

the fact that there were several jobs in the 
course of operation and made particular 
reference to the fact that one of them was 
particularly good in the sense that there were 
already on hand a number of notes repre-
senting payment on account and that there 
was some additional work to be done upon 10 
completion of which the balance would b_e 
forthcoming. I thereupon aslred Mr. Perry 
who had those notes. His reply was, '' I 
have them.'' I asked Mr. Perry the amount 
of them and he said, '' About nine thousand 
dollars.'' I asked Mr. Perry if there were 
any other tangible immediate assets. He 
said, none whatever with the exception of 
these notes. I asked Mr. Perry, then, 
whetl1er these notes belonged to all of the 20 
creditors or ,vl1ether he held them in pay-
m.ent of accounts d11e to him or his firm per-
sonally. He said, no; they were for the 
benefit of tl1e creditors. I then asked that 
in case the meeting resulted in the appoint-
ment of a committee of creditors for which 
I was then movi11g, the notes wo11ld b•e 
turned over to that committee a11d the pro-
ceeds of tl1em in d11e course divided among 
all of the creditors. Mr. Perry replied that 30 
that was exactly his intention, that he was 
holding these notes for the benefit of the 
creditors. 

Mr. Silver: Your witness. 

Cro ss examination / by Mr. Kanter. 

Q Mr. Glueck:field, then the version given by 
lV[r . Kramerman of ,vhat Mr. Perry said at this 
meeting is different, is it not f A 1fr. Kanter, 
I can tell you only- 40 
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I. B erija1,ni1i Glueck field, cross. 

Q No. Tell me, is it different 1 Answer yes 
or not A That is for you to conclude. 

The Court: It seems to me, we can 
realiz .e that. If it is different, . the testi-
mony will show it. Mr. Glueckfield is tel1-

10 ing his recollection of what the conversation 
was. 

Q Have you an independent recollection of 
the month in which this meeting occurred t A 
Of the month t 

Q Yes. A Yes. The month of June, 1926. 
Q You have an independent recollection of 

tl1at fact 1 A Yes, sir. 
Q And you were not among the people in 

- this star chamber proceeding in Mr. Fischel's 20 office, were you t A Well, I don't know what 
you mean by the '' star chamber proceeding.'' 

Q . You were attending this meeting in the 
outer office of Mr. Fischel t A And immediately 
after the conclusion of the meeting-(inter-
rupting). 

30- A 

Q Will you please answer . my question t 

J\{r. Silver: I object. 

I will, if you will let me. 

Mr. Silver: I object. 
The Court: Wait a minute, gentlemen. 

Go on. Finish your answer. 
The Witness: · (Continuing.) Immediately 

upon the conclusion of the meeting in the 
outer office, I attended a subsequent meeting 
in Mr. Fischel's private office whereat we 
drafted and I · participated in the drafting 

40 of a creditor's agreement. 
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I. Be1ijarnirl Gliteckfield, cross. 

Q The creditor's agreement tl1at you refer 
to is C. 1, isn't it 1 . A Yes, sir. 

Q Anything in that agreement said about 
turning over-

Tl1e Court: Wait a minute. 
Mr. Silver: I object. 

Q You knew, when that creditor's agTeement 
was drawn, Exhibit C. 1, according to your pres-
ent statement, that Perry held $9,100 of these 
notes 1 A Yes, sir . 

. Q · You assisted in the makir1g· of tl1at agree-
ment, Exhibit C. 1, didn't you 1 A Yes, sir. 

Q How long have -you been a lawyer f · 

The Court: Oh, don't ask that. 
Mr. Kanter: I would like to know. T.his 

man is .not a lawyer . of inexperience. 
The Court: I know he is not. He is an 

experienced lawyer. 
Mr. Silver: · The agreement-(inter-

rupted). 
Mr. Kanter: I didn't know how well the 

Court knows that. 

20 

The Court: I know Mr. Glue,ckfield. 30 

Q Now, Mr. Glueckfield, you are a pretty b11sy 
lawyer, aren't you f A At times, yes. 

Q You don't pretend to remember every 
conversation you have heard in the last year 
an d a half, do you, Mr. Glueckfield t 

Mr. Silver: I object to it. 
The Court: I vvill allo,v th.at. 

testi11g his memory. 
He is 

4Q _ 
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I. Benjamin Glueckfield, cross. 

A Every _ conversation, no, sir. 
Q Of course not. And you do not remember 

the details concerning the status of the jobs that 
he gave, do you t A In a general way I should 
say yes. 

Q How many jobs were discussed where notes 
lO . were involved 1 A Only one. And that was a 

~{arket street job·. 
Q You don't re~em .ber a11y other jobs being 

discussed with notes involved, do yo_u 1 A Notes f 
Yes, but to the extent only that notes probably 
would have to be tal{en upon the completion of 
the job, but that there were no notes then in 
existence as to that job. 

Q You didn't reeollect . that fact until your 
memory was refreshed by my question; is that 

20 correctt A That is correct. 
Q You say you asked the question,- '' Have 

you any notes, Mr. Perryf '' A Yes. 
Q And Mr. Perry said he had $9,100 of notes 1 

A Yes, sir. 
·Q And the rest of the conversation was 

passed between you and l1im across the table 
or in the room f A Yes. 

Q In the fashion that )TOU have given it f A 
Corre-ct. 

30 Q In other words, you were interrogating 

40 

him very much as )rou would in court f 

Mr. Silver: I object. 

A Not as I would in -court. 

The Court: I will sustain the objection. 

Q You were interrogating him in tl1e fashion 
that you have narrated? A Exactly, sir. 

I 
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I. B enja11iirl Gliteckfield, cross. 

Q And l\fr. Perry's statement was not given 
in narrative form f A In narrative form in 
answer to my questions, yes. 

Q Without any response from your questions 
back and forth in that way, didn't he make 
a statement in narrative form f A I have 
already said that at the outset-at the com- 10 
mencement of tl1e meeting, Tufr. Perry made a 
general statement regarding the condition of 
Mr. Kramerman 's financial status .. 

Q Where the words-tl1e note-,vhat was Mr. 
Perry to do in reference to advancing the money t 
Do you remember that f A I heard nothing sai<l 
by Mr. PerrJr or anyone else so far as Mr. 
Perry personallJr advancing money is concerned. 

Q The word ''personally'' was riot used at 
any time, was it 1 A Tl1e question, sir, ,vas 20 
,vhether I heard a11ythi11g said about l\1r. Perry 
advancing · n1oney. 

Q \Vas tl1ere anything 4 said about 1.f r. Perry· 
advancing money 1 A As an individual, no. 

Q What did he say about advancing money1 
A He said this, fallowing a discussion a1nong 
the creditors, tl1at Mr. Kramerman would assist 
to the best of his ability, giving his full time 
to the completion of these jobs, and that the 
committee, whieh was to be headed by Mr. Perry, 30 
would adva11ce the 11ecess_ary moneys from . the 
proceeds of these notes to complete the jobs, 
and, in addition, paJr some sort of a. living--wage 
to Mr. Kramerman to support himself and fam-
ily, pending the completion of all the work. 

Q And that is what was to b·e done with those 
notes f A Yes, sir. 

Q Used for the completion of these jobs f 
A As much of the total amount as should be 
necessary. 
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I. Be ·njarni1i Gl,ueckfield, cross. 

Q That was Mr. Perr _y's statement, was itt 
· A Yes, sir. 

Q The proceeds were not to be divided among 
the creditors as you stated f A The balance 
of the proceeds, after deducting the necessary -
amount to c~plete the job, plus the additional 

10 amount to b~ derived from the last1 payment 
upon the · _completi.on of the . jop; -·was to be put 
. in · the pot, · so_ t9 _speak; , for·· the benefit o~ all the 
credJtors~ . · ·_ • · · . . · · 1• ·- - _ 

· Q.-· Including 0-eotg ,e F~ Pe!ry and Sonsf A 
~- ·. Yes~ ~i~. (' ·_. · .. " - ··. 

·_. Q· ~In~ludirrg ~o t;he \extent ·of- their ·liabil _ity of 
., over . fifteen _-._ or' . s1xteen tl1ousand ·:d,ollars A 

,'\T ·:~ ' ; :_~ . , • : , '·· ' I, !~ ' • . j ·. l • 

, ' . ·--i eio. . , . - -i - • . 
·. ' 

~, Q~ · _T}:l~t liability ,w;is: s·t'ated .. to·_be /sd1 · A -My 
t-0 ;recoll0ction '. :is that k my Sell asked Mr. Perry 

wh~t - the _-_auiount ··that he wa~_ ill: -for· ·aggregated 
antl Illy'· re ·collectfon ·_is -that' he said, _''About 
,·$15,·o·oo. '.' · - , ¥' /' \ . ' ; '- · , , _ ·~ • 

Q . YOU-have given -11s·· the · 'whole ·.cohv~rsation 
: that you .. rememb ·erf . _A . Strbsfa~tially. . 

· ·Q -Yes. -~ And ·tlYen the meeting bto'ke up _and. 
' . . . ) 

.you went in to ¥r. _ Fischel''s private -offic~ and '·_ 
drafted .,this ·ag:reell?-ent, 0; 11~:A_.· Yes, sir. ~ That .'·_ 
is, · I didn '~ draft ·. the _ entire · agre~eme-nt; I ·sug-

30 _gested ·two ,, or --_-three _\clausBs, ·which we~e .. em- '-
-. • ! bodied. - ·• ' I" -- - . 

40 

Q YQ~.,p~~ticipatep. in it ~4'til the signatures 
of the peo -ple ·wh_o._ were th ··ere s~gne_d the . ~gre~r 
ment f . A ,, N 0. · I 11eft just · aff~~ the ·comPleti¥g ··~ 
of the dictating . of the agreerrie ·nr ·-_and :"as _.the -.\ -_ -

\ . ., ., ... 1 \ 

stenograph~r -. started tp typ,e · it .I . left · the m~et- ~ i,· 

ing a:µd w~.n t b·ack {','to · my office. . . l saw ·~ no one 
sign it~ \ · ·· ~--- · •. ·; 

Q Was __ Mr. - :Clatk at this . meetingf A I 
do~~t know )\fr. Clark, .but. I -,distinctly reme ·mber · 

·. ·, \ . - . ' , . ,·,, - . ' . ' 
\ ,·-- ; - •~ . 

'' • .l_ 

t.1 . ..,I 
,. 

, 
.-. 
.... / 

i 
i 



T 
j 

67 

I. Berija1'ni1r.-Gliteckfield, cross. 
.,. 

.• . , ' I, 
. ' .. , ' i. 

Nir.- Cla~k'-s· name being referred -:to ~there several 
times, and my , ·reeollec.ti9~,-i_s·. als.d·~--that I be-

- Jieve_. _that ··at· \Perry'~ _suggesti9:ri.,, ¥r. Clark 
· was~_mad .e a membe-r· of , th~ -credit-ors' ~ ~9mmittee. 

' , -, : ' ) .- ·Q ·You,· don't ~k,ti'ow ·Mr~ Clarkt ,-A I do - -. ,, .• ·o : not -- \, · ~: ~-· · - · - · . . 
{ ': . - . ·_ ' 1 . ~-. • 

-- Q _-_ Yo'u would not know h_i~, if -jdu -saw him t 
-A . I might. , . \ . . - · ·. : . . 

,.I • • ••. ! -
-,, • I ' .. .._ • , \ •. ' .,, 

_ . Q ,.:;Mr. · Cla-rk, ki11dly _ st~,nd r111p. · '~J~f~. gentle-
-~ ·map •here! 4---I . can't ·'-say ·,for stire :,·,v4~t~her r ~a:w· t~at ge~'t-leman there or 'npt~; , I-'--,~6uldn''t say 

• he Was not \the:r;·e,i, but , I -don '.i reCall li:i~ fage. 
· Q,· ,Was--1~:r.· \!\octs ·-th ·eret ~ ,- 10h, ·yes, I re-
: ~elll~er spea~~ng_-~_to, ¥ T.: Koos. . 
\. Q -At --~that · fneeti:vg f. -'A ·: r-es. 

• \ • ... ) ' •, ' • \ '- , ; 1' • ! ~• '• • • I 

·, Q .. At the Ta:cg·e, rneeti11g:~ A _· At- the large 
' . .... - -\ " \ . -

meetip.g.,' ' - ' '\. : . 
' Q ':Did~ you see -Mr. Koos ,co~e ·o~t ~o'f lY.Ir: 

Fischel 's · private , r-o,om; . ·. BM ore · ~ttending the 

10 

. . \ 
' j 

large nieeting1 ··A Ye~~ \_-, ,, . .-) , --, ·\ 
Q- He _ ~as ,' with t~l)_ose men,,~that ' caµie" __ oµ_t ., 

..... . \ ·. \ -

o"f this. sm~ll ·_·,. room 1 A . · Tne- same--. fotd:.--men 
came . out altogether. _ . -_ \ - _ 

Q --Ca~ yQU ,tell _.us·,~.:~ho ther ~ere t . A , T~e' 
, t • , . I ', lo I \. ' • '\ •. ;, -., - - ..,_ 

only tvvo that . I kne,v were ·-1ir. l(oos ··a11d l\1:r . .. 
Perry~ ·_ , ; , . : _ ... , (_ -

\. - ; • t. • 

Q Did you _ know ·Mr. Charles , Frankel!. A 
Charles ~ra~kel the Jawyer -.1-.. · · 

· : 80 --

Q -_i Yes: . A - y·es. -- · . . : · 
Q Was he one the .,Jnen 1 4 J didn't see . , .. · - ·_ 

' • • l.. 

him-pardon. : me, I p didn't · see ·-niin, co:tne ·out - at 
the same' time the others 1 came out. -·, -

't • " L I • ., ' < 

Q - Did ' he .come· out a moment or two there- _ 
afterf 'A My recollectiop.· is I sa-iv• -him a~sev- · 
eral moruent .. s befor'e 1f~~ Pe~ty ··a;11d _Mr. Koos 
came out. ~. • . , .40 

. ( \ 

- \ \. ) 
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J acqites Hecht, direct. 

Q Was Mr. Knoller in that room? A If 
Mr. Knoller is a thick set stoutish gentleman, yes. 

Q Tl1at fits his deseription. He is a client of 
Mr. Charles Frankel t A I don't know whose 
client he is. But my recollection is that Mr. 
Knoller was in as a creditor for money advanced 

10 to Mr. Kramerman as loans. He was not a 
merchandise creditor. 

20 

30 

Q You were not asked that question at all, 
,vere you t You a.re a lawyer. A I am en--
deavoring to identify the man. 

Q Did anJ7body else come out of that room 
excepting Mr. Kramerman and Fischel? A 
And Mr. Koos. 

Q And Mr. Koos? A And Frankel, you 
have 

Q 
Q 

• sir. 

mentioned him? 
Yes. And Perry? A And Perry. 
And Knoller? A And Mr. Knoller, yes, 

Q And yo11r recollection is considerably aided 
by questions that may be put to you? A Yes; 
as you go along, you remind me of many things 
tl1at had not become absolutely fixed in my mind. 

Mr. Kanter: That is all. 

JACQUES HECHT, sworn for the complain-
ant. 

. 
Direct examination, by Mr. Silver. 

Q Mr. Hecht, you are a member of the Bar 
of this State f A Yes, sir. 

Q Did you call at the office of J. Franklin 
Perry some time in June or July of 1926? A 

40 
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Jacques Hecht, direct. 

During the latter part of July, I believe, my 
brother, who is one of the creditors of Frank: 
Kramerman, •. told me that-told me to go up 
to see Franklin Perry with him and find out ex-
actly what has b•een done. 

Q All right. Now, bring · yourself into the 
office of Perry, at which you say were present 
the defendant, Perry, your brother, Louis Hecht 
and yourself. Correctf A Yes. 

Q Now, tell us what was said by you a11d 
what was said by Perry1 A We went up there 
for the-

The Court: What was said f 
The -Witness: My brother, if I recall, 

asked Mr. Perry what "1as doing. This was 
the first meeting. And Mr. Perry told him 
nothing had been done yet. I don't recall the 
exact conversation, but-

Mr. Kanter: I object to the witness go-
i11g· on, then. We want the exact conversa-
tion. 

The Court : Yes. 

Q Tell 11s ,vhat was said. Was anything · said 
about the notes 1 

Mr. Kanter: I object to the question as 
being leading ·. He says he doesn't recall 
the conversation. 

Mr. Silver: He may recall some of it 
and not recall the exact conversation. 

Tl1e Court: Tell us what you recall. 
Tl1e Wit11ess: At the first meeting, my 

b·rother and I-that is, I asked-my brother, 
rather, asked Mr. Perry "1hat ,vas being · done 

10 

20 

30 

40 
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Jacques Hecht, cross. 

with the Kramerman jobs and Mr. Perry 
told him that nothing had been done, that 
practically everything was _ at a standstill. 
That was at the first meeting. At the second 
meeting-

Mr. Kanter: I would lik:e to have the 
10 date of this. 

20 

The Witness: This was about the end 
of July, 1926. 

Mr. Kanter: N o,v, you are talking about 
tl1e second meeting f 

The Witness: That was the first ~eeting. 
The second meeting took plaee about two 
or three ,veeks later in the month of August, 
1926. And Mr. Perry, my brother and I 
were present. We came up-,ve came there 
and my brother told Nir. Perry that since 
nothing had b·een done, no distrib ,utio11s, had 
been made of the money and he needed some, 
he was hard up financially, and asked Mr. 
Perry to · either advance him some out of 
that or else give him his share, and Mr. 
Perry told him there was nothing doing at 
that time, that he would wait a little longer 
before he would distribl1te any moneys. 

3° Cross exam -ination by Mr. Kanter. 

Q You have given the exact conversations f 
A Substantially. 

Q Your brother said, ''What is b-eing done, 
and how are the jobs getting on, and are we 
going to get any money1'' It that what your 
brother said, in effect f A Practically. At the 
first ·meeting ·. 

Q At the first meetingf A Yes, sir. 
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Jacq ,ues Ilecht, cross. 

Q And Perry said, '' N othi11g is being done. 
The jobs are at a standstill.'' A Right. They 
,vere at a sta11dstill at that time. 

Q Please. You are a lawyer, too. PeT·ry 
said, '' The jobs are at a standstill.'' A Yes. 

Q Then you went up there the last time on 10 or about August 15-when I say ''August 15'' 
I mean to indicate the middle of Aug·ust, 1926-
A About that time . . 

Q -and your brotl1er said to Perry, ''How 
are the jobs coming along~ Are we going . ·to 
get any money?'' And Perry said,. ''No ·. There , 
isn't any money yet, and the jobs are 11ot g·etting · 
along very · well,'' or words to that effect? Is 
that correct? A He didn't sa~y the jobs were 
not getting alo11g. He ~aid tl1at there ,vas noth-
ing at all doing on the jobs. 

Q Nothing at all doing 011 the jobs? A (Wit-
ness 11ods head). 

Q And then your brother said, '' Will you 
please advance the money to me personally?'' 
Is that what your brother asked for? A He 
ask:ed him to give him some of the money out 
of the-(interrupted). 

Q Wait a minute. You said on direct your 
brother asked Mr. Perry to loan him some money 
personally, didn't you? A I didn't say that . 

. Q Your brother said, '' I want some money 
personally,'' didn't he? A Yes, sir. He didn't 
say ''loan.'' He said '' some money.'' 

Q ''I want some money personally.'' A He 
wants some money out of the share-out of the 
money that Perry is holding · as trustee. 

Q You didn't say those words, ''I want some 
money out of the share that Perr) r is l1olding· as 
trustee,'' in )"'"Our direct. 

20: 

40. 
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J acqites Hecht, cross. 

Mr. Silver: I object to that. 
The Court : No. He didn't say that. 
Mr. Silver: The record speaks for itself. 
The Court : Yes. 

Q You didn't use those words, did you t 

The Court: No. He did not. 
The Witness: No. 

Q But he said, '' I want some money person-
ally.'' A I didn't say that, either. 

Q What were the words your brother used, 
now, that you say! A He said, ''I am hard up 
fi11ancially. '' 

Q Yes. A That '' I want some of the money 
2·0 coming to me, or all of it, out of the moneys 

that you are holding as trustee.'' 
Q Those are the exact words t A They are 

not the exact words. They are substantially 
what he said. 

Q But the part you want to bring to this 
Court is that your brother was asking for 
moneys ''that you are holding as trustee''~ 
Perry. A Exactly. 

80 Q That is the last time you saw Perryt A 
That was about the middle of August. I saw 
him after that. He walked into - my office by 
accident. 

Q Tl1at was nothing in reference to this mat-
tert A Absolutely. 

Q He came into your office by accident t A 
Yes, sir. I was on the twelfth floor of the Ord-
way Building ·. He went looking, he told me, 
for Harry Unger, and he walked into my office 

·40 by accident. -
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J acqites Hecht, cross. 

Q When was this f A I should say, around 
Decemb,er, 1926. 

Q All right. The August conversation is the 
only conversation you ref erred to, and the July 
conversation, in your direct testimonyf A Ex-
actly. 

Q Very good. And, do you rememb·er being 10 
in the corridor of this court room last month f 
A Yes, sir. 

Mr. Silver: I object to-
The Court: Wait a minute. 

Q Do you remember my asking you to give 
• me your version-

Mr. Kanter: Withdrawn. 

Q Did you not tell me that you were present 
at this meeting of the creditors f A I was. 

Q And did I not ask: you to tell me your 
o,vn version of the meeting of the creditors 1 A 
Exactly. And I refused to tell you. 

Q All right. And you knew, as a lawyer, 
you had a right to tell me1 A I knew, as a 
lawyer-

Mr. Silver: I object. 
The Court: Wait a minute. Do not an-

swer the question. 

Q This creditor is your brother, isn't he 1 
A Absolutely. 

Q And what is his first name t A Louis. 

Mr. Kanter: That is all. 

40 -
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Jacques Hecht, re-direct. 

Re-direct examination by Mr. Silver. 

Q You started to tell Mr. Kanter a-bout Mr. 
Perry coming in in December. 

Mr. Kanter: I object to the question. I 
10 - did not go into that. 

20 

The Court: I will allow it. 
Mr. Silver: He opened the door to it. 
Mr. Kanter: He said, ''I saw Mr. Perry,'' 

but I refrained from asking him anything 
about it. 

Mr. Silver: No, sir. He was asked-
The Court: I want to hear ,vhat you did 

say to him. 

Q Tell us what happened. A About De-
cember, 1926, he walked into my office on the 
twelfth floor, and I recognized him-. on the 
twelfth floor of the Ordway Building-and I 
recognized him immediately, but I do not think 
he recognized me. 

The Court: What did you say f 

A He asked me where Harry Unger's office 
30 was, and I told him down at the end of the hall. 

40 

I said, ''What's doing in the Kramerman mat-
ter f'' He says, ''Nothing is doing at all.'' 

Mr. Kanter: No questions. 

l 
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Loitis I-I echt, direct. 

LOUIS HECHT, sworn for the complainant. 

Direct exam·if1:ation by Nir. Silver. 

Q Mr. Hecht, you are a brother of Jacques -
Hecht, "'rho was just on the stand 1 A Yes, sir. 

Q You were a creditor of Frank Kramerman 1 10 
A Yes, sir. 

Q And do you recall accompanying your 
brother up to the office of J. Franklin Perryf 
A Yes, sir. 

Q Can you fix the time when the first trip 
was taken up there 1 A It was arou11d the lat-
ter part of July~ 

Q Do you remember having a co11versation 
with Perry concerning these operatio11s 1 A Yes. 
I says to Mr. Perry, I says, '' Mr. Perry, why 

20 ain't ,ve goi11g ahead with the workt There is 
one job already has been taken a,vay from us 
by three days' notice.'' I says, '' There is a 
couple left we can still go ahead with.'' ''Well,'' 
he says, ''We will see what we ca11 do about it.'' 
That was that conversation. 

Q What happened at the next one1 A The 
next one "ras around the middle of August. I 
seen I ,vas getting · fooled around, so I we11t up · 
to him and I says, "Mr. Perry, why not split 

30 that money that you got, the $9,1001'' I said, 
'' I need some money; I ne~d it bad.'' He said, 
''No; I can't do that until I get the money from 
the Leon Realty Company, and then, when I get 

. . that money, we will share it all up.'' 
Q Did Mr. Perry say ap.ything about having 

applied that on the indebtedness of Mr. Kramer-
man to Perry himself t A No. 

Mr. Kanter: I object to the question 
''himself. '' That is leading. 40 ... - . 
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Louis Hecht, cross. 

Mr. Silver: All right. Take the witness. 

Cross exam.ination b·y Mr. Kanter. 

Q You knew that Mr. Koos was a trustee, 
didn't you f A Yes, sir. 

10 Q You knew that Mr. Clark was a trusteef 
A Mr. Clark's name I don't exactly rememb ,er. 

Q. Well, you knew Mr. Koos t A Yes, sir; I 
knew Mr. Koos as a trustee. 

Q Well, according to your version, you 
thought you were going to get part of this 
$9,1001 A Yes, sir ; my share. 

Q What part of it you might have been en-
titled to, you don't know1 A I don't know 
what share I was entitled to, b·ut I knew I ought 

20 to get some coming. 
Q Well, weren't you being given the money 

by Mr. Perry1 Did you- A Mr. Perry was 
sup ·posed to share it up. 

Q Mr. Perry was not giving it to you f A 
Mr. Perry-

Q You knew-

The Court: Just answer that question. 
He didn't give you any money, did he t 

30 The Witness: He did not give me any 

40 ... -

money. 

Q Did you then come to Mr. Koos and ask 
himf A No, sir. 

Q Why not 1 A Because Mr. Perry had 
the money. He was holding the money. He 
was the one who told me to come up. 

Q You thought that the three trustees who 
were to collect this money were Koos, Perry 
and Clark, didn't you 1 A He was the first 

f , 
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one; he was supposed to be the president of 
that trustee. 

Q But you knew the three trustees were Koos, 
Perry and Clark and they were supposed to 
collect this money, didn't you f A I don't know. 
I didn't know who was supposed to collect the 
money. Mr. Perry was supposed to be a sort 10 
of president of this trustee and he was supposed 
to be in charge of it, so I went to him. 

Q And you knew the notes were being col-
lected, didn't you 1 A Yes, sir. 

Q And you knew that in the month of May 
-or, July! A Oh, I didn't know what month 
they were being ~ollected. 

Q . You knew all along from July and through 
the fall and winter of 1926 f A I knew they -
,vere supposed to be collected every month or 20 
every other month. 

Q Did you go to Mr. Fischel and ask for 
i11terestf A No, sir. 

Q You knew that Mr. Fischel was supposed 
to be acti11g as attorney for these trustees 1 A 
I don't know whether he was or not. 

Q You didn't know whether he ,vas or not. 
That is all. 

Mr. Silver: Is the bookkeeper here from 30 
Perry & Sons t 

Mr. Perry~ Yes. Right here. 
Mr. Silver: Will you produce the account 

of Mr. Kramerman, please t 

40 
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H eriry J. Ritck, direct. 

HENRY J. RUCK, sworn for the complainant . 

. Direct examination / by Mr. Silver. 

Q Mr. Ruck, you are employed b-y Georg ·e 
Perry & Sons Companyf A Yes, sir. 

Q In what capacityt A As general manager 
in charge of the office. 

Q Have you produced here the account as 
it relates to transactions b,etwee11 Perry and Sons 
and Frank Kramerman 1 A Yes, sir. 

Q On the first day of Decemb•er, 1927-1926, 
how much, according to your records, did Frank 
Kramerman owe you on the first day of Decem-
ber, 19261 A Do you want the exact figure1 

Q Well, the sum total. You l{no,v that, don't 
you f A Well, approximately, over- fifteen thou-20 
sand. I have them all here, or do you want the 

30 

sum total f 
Q That was on the first day of Decemb·er, 

19261 A Yes, sir . 
. Q The records show that Kramerman owed 

fifteen thousand dollars. Now, tell us on wl1at 
date in December your records give Kramerman 
credit for entering payments on account under 
what date 1 A On the 31st. 

Q Thirty-first day of December, 1926. And 
that is the end of your fiscal yeart A Yes, sir. 

Q Will you explain to the Court why you 
did not credit these notes prior to the time you 
closed your books up 1 for 19'26, if you kno"T 1 A 
Why, I did not credit the notes 1 

Q Why were the-

Mr. Silver: Strike it out, please. 

Q I now ask you, why is it that no credits 
40 were given Frank Kramerman 's indebtedness of 
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$15,000 prior to Decembe! 31,. 1926 t A Mr. 
Perry had gotten tl1e notes. 

Q What is tl1at 1 A Mr. Perry had gotten 
the notes. 

Q Mr. Perry had gotten tl1e notes. A He 
turned them over to me in the amount of $9,100. 

10 He told me at the time that he, Mr. Perry, would 
complete some of this ,vork of Mr. Frank Kram-
errnan and, as I understood it, a corporation-

Q No, no, not as you understood it. What 
did the defendant, Perry, tell you when he handed . 
you those notes~ ..L~ He told me that I · should 
take those notes and llpon the maturity of same 
I should collect · on that and in turn turn the 
money over to him. 

Q Personally? A Personally a11d- . 
Q That is right.· Now- 20 

Mr. Kanter: Now, let him fi11isl1. 
The Witness: ( Continuing) And h.e, Mr. 

Perry, would then take that money and -com-
plete some of the uncompleted work: that 
Mr. Kramerman had started, providing all 
of the creditors gn along and sign up. , 

Q vVhen was tl1is conversation between Mr. 
Perry and you 1 A At the very time that Mr. 30 
Perry gave me tl1e notes. That was some time 
in, I believe it was June, when he first gave me 
the notes. 

Q Will you ref er to your account and tell 
us how much worth of notes the Franklin Com-
pany got of the $9,100 f A Franklin f 

Q I mean, Perry Sons Company got of the 
$9,100! A Yes, sir. 

Mr. Silver: I withdraw that question. 40 
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Q I want to ask you, Mr. Ruck, how much 
credit did you give Frank Kramerman's account 
out of those notes f A How much credit? 

Q Yes. A $8,283.86. 
Q What became of the thousand dollars differ-

ence? A He got that; Mr. Perry held that. 
10 Q Personally? A Personally. He thought 

20 

80 

40 

that perhaps there might be some small work-
Q I don't want to know what he thought. 

Mr. Kanter: What did he say? 
The Witness: That is what he said, he 

told me. 
Mr. Silver: If your Honor please, is Mr. 

I(anter exami11i11g or am I examiningf 
The Court : No. You objected to him 

saying what Mr. Perry thought, and Mr. 
Kanter said, ''No, we want what he said,'' 
and I feel the same way about that. I don't 
want to know what he think:s Mr. Perry 
thought. I want him to say what Mr. Perry 
said. 

Mr. Silver: The question as I put it was 
-I asked ,vhat b.ecame of the thousand dol-
lars. 

The Court : Yes. 
Mr. Silver: Yes. And the answer was 

that J. Franklin Perry got that himself, 
and I am through, unless the Court wa11ts 
something further on that. 

The Court: I want to k:now what Mr. 
Perry said, why he took the $1,000. That 
is what I want to know. What did he say 

. when he took the $1,000 t 
The Witness: I asked Mr. Perry if he 

would give me that $1,000 and he told me, no, 

I 

I 
l 
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that he would hold tl1at in a special account 
-in his own acco11nt, rather, pending the 
proposition to finish up some of the smaller 
work to realize more cash, that is, out of 
Kramerman 's work which ,vas still incom-
plete. 

Q This conversation was concernin .g the first 
note of a thousand dollars, was it not f A The 
first note. 

Q Wl10 got tl1e first-(ir1terrupted). A No, 
it ,vas not, it was 11ot tl1e first note. It was just 
the thousand dollars in q11estion. 

Q N o,v, look at your books and tell us who 

10 

g-ot tl1e first thousar1d dollars, ,vhether Perry & 
Sons got it, accordi11g to yo11r books, or vvhether 
Perry personally g-ot it. A Perry & ·sons got it. 20 
· Q Perry & Sons got it. Who got the second 
note 1 A Perry & S011s got it. 

Q vVl1ich note did Perry & Sons not get? 
A Tufr. Perry got that note, pardon me. 

Q Mr. Perry got the first one f A Right. 
The first two. 

Q The first t,vo of five hundred each 1 A 
Yes. 

Q And, up to this day, Mr. Perry personally 
still holds that $1,000 t A No, sir. Since that 3 0 
time, he turned it over. 

Q Tell the Court when he turned it back to 
the company. Let me refresh your recollection. 
A _ I can't just recall it. 

Q Was it after you were paid a visit by my 
certified accountant, or later1 A It was after. 

Q After you talked with the certified account-
ant 1 A (No answer.) 

I\{r. Silver: That is all. 
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H erlry J. Ritck, cross. 

Cross exami-nation by Mr. Kanter. 

Q The money was due to George F. Perry & 
Sons, was it not f A Yes, sir. 

Q And you received the notes in May-in 
June, 19261 A Yes, sir. 

10 Q And was it just a matter of bookkeeping 
convenience that you did not credit it in the ac-
count until the end of the year 1 A Yes, sir. 

Q And did you then discover, when Mr. Sil-
ver sent up a gentlema11-what is his name t 

Mr. Silver: Mr. Silberma11. 

Q (Continuing.) He sent up Mr. Silberma .n 
that you had failed to charge up the money 
that Perry had received the other thousand dol-

20 lars and credit the Kramerman account. Did 
you know of that account until he checked that 
up1 A I didn't get that. 

30 

40 

Q Did you intend to credit the entire amount 
received, of the $9,100, whatever it was, and is 
it not a fact that as a result of your own error 
in bookkeeping that you failed to credit up the 
other thousand and it was discovered when Mr. 
Silberman came up f A It was. 

Mr. Silver: The books speak for them-
selves. 

The Court: We will just have the facts, 
a11d we can decide whether it was an error 
in bookkeeping. It appears he did not 
credit it until last December. 

Mr. Kanter: Yes, that is correct. But 
the other thousand dollars he was speaking 
of, Mr. Silberman went up there, I think it 
was June or July-
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Henry J. Ritck, cross. 

Mr. Silberman: January of this year. 
Mr. Kanter: After the bankrupty pro-

ceedings 1 
Mr. Silver: It couldn't have been J anu-

ary, 1927 t 
Mr. Silberman: Yes, sir. 10 
1Ir. Kanter: No. I know that is not 

tr11e. You don't mean it. 
Mr. Silv ·er: Make your point, Mr. Kan-

ter. 
Mr. Kanter: Mr. Silberman went up to 

Mr. Ruck in the latter part of April or the 
. early part of l\fay, 1927. Is that correct, 
l\f r. Silberman 1 

Mr. Silberman: No. 
· · l\1r. Silver: If Mr. Kanter wants to take --~O 
the stand and prove it, ,ve will prove our 

. case-(interrupted). 
l\fr. J(anter: I am asking if you will 

admit a fact if it is a fact. 
Mr. Silver: We will have the proof. 
Mr. Silberman: No. 

Q Mr. R11ck, when Mr. Perry directed you to 
credit the $9,100 when received, and he ex-
plained to )Tou that he might use part of the 
money provided all of the creditors would con-
sent to some arrang ·ement that he had entered 
into with the creditors in reference to finishing 
Kramerman 's work, was that explained to you 
by Mr. Perr) r 1 A Yes, sir. 

Q And did you know how to enter that trans-
action in your books in June, 19261 A No, 
11ot then, because I didn't collect on the notes 
there. 

30 

40 
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Q All right. Now, by December, 1926, you 
had collected some part of it 1 A Right. That 
is right. 

Q And the money had not been used for the 
purpose for which Mr. Perry said it might have 
to be used fort A Yes, sir. 

10 Q And the money was due to Perry & Sons, 
was it not t A Yes, sir. 

Q Is Mr. J. Franklin Perry the only stock-
holder of George F. Perry & Sons t A Of 
George F. Perry & Sons, no, sir. 

Q Is he the only director of George F. Perry 
& Sonsf A No, sir. 

Q Then, did you credit that as· of the close 
of your fiscal year, December 31, 1926, the mat-
ter of book~keepingf A Yes, sir. 

2 o Q And the money came to the hands of 
George F. Perry & Sons! A Yes, sir. 

Q And came into its hands as of June, 19261 
A The note! 

Q Yes. A Yes, sir. 
Q All right. Now, did you l{now · of the fact 

that only $8,100 was credited in December 31, 
1926, whereas there should have been ninety-one 
hundred credited f When did you first discover 
that fact t A That fact I discovered-(inter-

30 rupted). 

40 

Q Why did you-(interrupted). 

The Court: Wait a minute. Let him 
answer, Mr. Kanter. (To witness.) When 
did you discover it t 

The Witness: The balance of the thou-
sand dollars 1 

Q Yes, sir. A That ,vas at the time when 
I closed the door. 
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Q I understand. When was it f A That 
was on December 31st. 

Q Then you knew there was another 
thousand-dollar credit? A Yes, sir; I did know. 

Q Why didn't you give Mr. Kramerman the 
credit for the other thousand f A Because Mr. 
Perry told me there might be a possibility of 10 
using that money to clean up some of the small 
worl{, so he would still hol,d it and, if they 
wouldn't get together, why, he would then let 
me know. 

Q All this was prior to the time that there 
was any thought of bankruptcy? 

?\Ir. Silver: I object. 
The Court: No. 

Q All this was prior-(interrupted). 

The Court: When was . t °l 1 • Ask him . 

Q vVl1en was it! 

1\tir. Silver: I think he answered the ques-
tion. 

Q This was December 31, 1926 ! A Yes. I 
said December 31st. 

The Court: All right. 

Q Now, when did Mr. Silberman come up to 
see you and call your attention to the fact that 
the thousand dollars had not been credited to 
I{ramerman 's account 1 A Well, he did not 
call my attention to it. I told him. 

Q When was it he called your attention to 

2·0 

30 

itf A Some time in April of 1927. 40 

.. 
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Henry I. Silberm .an, direct. 

Mr. Kanter: That is-

Q Of this year t A Yes, sir. 

Mr. Kanter: That is all. 

HENRY I. SILBERMAN, sworn for the com-
plainant. 

Direct examiriation by Mr. Silver. 

The Court: What do you expect to prove 
by this witness f 

Mr. Silver: I want to show the Court the 
conditio11 of the books of Perry & Sons 

. . 

when I sent the certified-the United States 
Court appointed Mr. Silberman as account-
ant to go over these books, after we con-
ducted an examination with Mr. Perry in 
the United States Court, and I want to 
familiarize the Court with the actual con-
dition of the books of George Perry respect-
ing this account with Kramerman at the 
time. I think it is very material. 

Mr. -Kanter: Doesn't your Honor think 
that on that issue Mr. Ruck is the best wit-
ness, and the books are the best evidence, 
instead of Mr. Silberman 's conclusions of 
what he thinks about it t 

Mr. Silver: Coupled with the fact that 
Ruck-

The Court: I will listen to this testi-
mony. There is no question about it that 
the books are the best evidence. 
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Mr. Silver: True, but your Honor will 
take expert testimony f 

The Court: I ,vill hear it. 

Q Mr. Silverman, you are a certified public 
accountant of the State of New Jerseyf A 
Yes, sir. 10 

Q And sometime at the end of January, 
1927, at my request and under your order of ap-

. pointment of tl1e United States Court, you went 
11p to examine tl1e books of Perry & Sons Com-
pany f A Yes. _ 

Q And did you examine tl1e book:s f A Yes. 
Q Who did you speak to wl1en you went up 

first 1 A First I met Mr. Perry and he re-
ferred me to Mr. Ruck, the head bookkeeper. 

Q A11d Mr. R11ck-(interrupted). 20 

:lYir. Ka11ter: Pardo11 me. What date was 
this f 

Mr. Silver: In the end of January. 
The Witness: January. 
Mr. Silver: 1927. 

Q And you saw Mr. Ruck1 A Yes, sir. 
Q And you went over tl1e accounts of Frank 

Kramerman 1 A Yes, sir. 80 
Q And you found-what did you find Kra-

merman was charged on the books with owing 
Perry & Sons, on the 1st day of December, 19261 
A $15,826.65. 

Q And when did you fi11d any credits against 
that account f A They were made on Decem-
ber 31, 1926. 

Q And did you ask Mr. Ruck ,vhy the credits 
were 11ot made as the notes cleared the bank 1 
A Yes, sir. 40 
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H e1iry I. Silber1n .an, direct. 

Mr. Kanter: I object to the question. 
The Court : Why 1 
Mr. Kanter: What difference does it 

make - as a matter of bookkeeping practice, 
wl1en the notes clear the bank, because, if 
your Honor please, if I owe Mr. Silver a 
thousand dollars and I pay him :five hun-
dred dollars today, it doesn't make any dif-
ference on my liability to Mr. Silver or Mr. 
Silver's liability, if any, to me, whether he 
holds my check for six years or doesn't use 
it at all. I paid him whether I paid in cash 
or check. 

Mr. Silver: That, if the Court please, 
is 11ot the poi11t. It is l1ighly material in 
throwing light on how these notes were 
given, whether they were given in the trus-
tee's capacity or in liquidation of a-(inter-
rupted). 

The Court: I told you I would receive 
the evidence. I think that is sufficient. 

Mr. Silver: Will you read the question t 
( Question and answer read as follows : 

'' And did you ask Mr. Ruck why the credits 
were not made as the notes cleared the 

30 bank:1 Answer: Yes, sir.'') 
The Court: Mr. Kanter objects and I 

overrule the objection. 
Mr. Kanter: The questio11 here is, did 

you ask Mr. Ruckt Clearly, Mr. Ruck's 
statement to this witness is not Mr. J. 
Franklin Perry's statement to this witness. 

The Court: No, certainly not. I ,vill al-
lo,v the question, however. 

40 Q What answer did Mr. R11ck give 1 
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Mr. Kanter. I object to that question on 
the ground it calls for a statement not made 
in the presence of this witness. 

The Court: I will allow it. 

A Mr. Ruck told me that l\{r. Perry gave him a 
series of notes, about the first part of June, 
amounting to $9,100, and I asked him why these 
notes were not credited to the accounts, if they 
were -given to him. He said at that time the notes 
were given they didn't know what to do with 
them, but these notes were collected at different 
times beginning July and ending November, 1927, 
so I asked him ag~·ain why these notes were not 
ap 1plied when they were collected. I:Ie said he 
had no instr11ctions from anybody to credit these 
notes. 

Mr. Silver: That is all. Take the wit-
ness. 

The Court: I do not thi11k there is any 
necessity of cross examining him now. 

Mr. Kanter: I will follow your I-Ionor's 
suggestion on that. 

The Court: I do not see possibly how it 
binds Mr. Perry. 

Mr. Silver: Your Honor does not want 
any legal argument at this time f 

The Court: No. I don't want legal arg ·u-
ment. I want facts. 

10 
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40 
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Jacob Fischel, direct. 

JACOB FISCHEL, sworn for the complainant. 

Direct examin,atiort• by Mr. Silver. 

Q Mr. Fischel, you are a member of the Bar 
of New Jersey f A Yes, sir. 

Q And you were the attorney for Frank 
Kramerman in 1926 f A Yes, sir. 

Q Will you just relate to the Qourt, briefly, 
your co11nection with that matterf A It was 
early in June, I think, that Mr. Kramerman came 
down to see me with reference to his financial 
affairs, and I think h~ __ had been to see Mr. Perry, 
or, at any rate, mentioned that he had seen him, 
and he had the notes with him, the :$9,100 worth of 
notes, and I said, ''What are you going to do with 
thosef '' He said, ''You keep them for me, Mr. 
Fischel. I want to try to get out of my difficul-
ties somehow.'' And, ''What do you think it 
best to do f'' Well, I told him I thought tl1e best 
thing would be to call a meeting of the creditors 
and see what arrangement he could make, and it 
was between the meeting that he came to see me 
and the date fixed for the m.eeting that I got in 
-touch with Mr. Perry. I wouldn't be sure that I 
spoke to Mr. Perry ·before, but I think I did, b,e-
eause, when the meeting was called, Mr. Perry 
came there and came into my office, together with 
Mr. Kramerman. I think Mr. Frankel was there, 
Charlie Frankel. Mr. Knoller and Mr. Koos 
came in also. Mr. Clark, I don ~t think appeared 
in the picture at all-my best recollection. The 
question of the affair of Mr. Kramerman was 
discussed. 

Mr. Kanter: Now, if your Honor please, 
your Honor knows the testimony that came 
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before. We are going to have a little diffi-
culty in separating · one from . the other. I 
would like to have the witness directed to 
state what happened in this private meet-
ing, in his private office. 

The Witness: Yes; that is what I am 
coming to. 

The Court: That is what he is going to 
do. 

The Witness: In n1y private office-
The Co11rt: On what day1 
The Witness : Y 011r Honor please 1 
The Court: · "\Vhat was the date 1 
The vVitness: On the date of the exec11-

tion of this paper, or the preparation of it, 
the 11inth day of Jun .e, as I said, -~1r.· Perry, 
Mr. Kran1erman, 1\1r. Frankel, 1.f r. Knoller 
and Mr. Koos were present tl1ere. They 
m_av not all have been tl1ere at the same time . ., 

And the question as to wl1at should be done 
to the note came up. It was suggested by 
several of them, among whom Mr. Perry, 
tl1at lie ought to g·et those notes; that he was 
the largest creditor, and that he felt that, if 
he had them, that he ,vould be in a better 
position in the meeting that was being called 
for in the outer office to put it right up to 
the creditors, if · they don't play ball, so to 
sp,eak, well, he has got the club over them 
and he wanted me to direct Mr. Kramerman 
to turn them over to him. Mr. Frankel on 
behalf of his client, Mr. I{noller. Mr. 
Knoller also thought that Mr. Perry wo11ld 
do the right thi11g and that there- was no 
question that Mr. Perry could be trusted with 
seeing that things were properly carried out 

10 
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and done for the best interests of everybody. 
I didn't feel-(interrupted). 

Mr. Kanter: Now, if the Court please, 
Mr. Fischel is going 011 with a rambling ex-
planation instead of giving us the words. 

Mr. Silver: I don't think it is rambling. 
The Court: Let him go on. ( To witness.) 

Confine yourself to what was said. 
The Wit _ness: All right~ I will try to get 

to that. I was requested to turn over notes, 
or have Mr. Kramerman turn over notes. 
The notes were in my safe and I broug ·ht 
them out to turn over the notes to Mr. Perry. 

The Co11rt: Who asked you to do that1 
The Witness: Mr. Perry and ~ifr. Frankel 

and Mr. Knoller and Mr. Kramerman joined 
along in it-thought that it would be well to 
do that, possibly, and I raised the question-
( interrupted). 

The Court: What did yol1 say1 
The Witness : I said, '' I will not advj se 

you to do that, Mr. Kramerman, because you 
have got a lot of · other creditors, and just to 
prefer Mr. Perry here would not seem fair to 
the others. Now, we will call this meeting 
of creditors and I think the next thing, if 
they don't all come along, we will have to put 
you in bankruptcy.'' So Mr. Frankel and 
Mr. Knoller argued along that they felt that 
Mr. Perry ought to have those notes, that he 
would be in a better position, if we had the 
meeting at this time to say to the creditors, 
''Now, here I have got them. What are you 
going to do about them 1'' And I said I 
wouldn't be a party to it, that, if Mr. Kram-
erman wanted to turn those notes over to 11:r. 
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Perry, that it would not b,e done in my pres-
ence, that I wo11ld not b,e a party to it. So 
Mr. Kramerman and Mr. Perry left my room, 
went into one of the other offices, I think it 
was the adjoining office, not the main office, if 
I recall, and what transpired there I don't 

· know. The notes we_re not passed in my 10 
presence. I want to correct that, as far as-
Mr. Kramerman is coneerned. The notes 
were not p,assed in my presence. And they 
later came in and said Mr. Perry had the 
notes, and we went out to the meeting and 
the meeting was called and I turned the chair 
over to Mr. Perry, who made his announce-
ment. 

Q Did you see Mr. Glueck:field in the outer of-
fice f A l\fr. Glueckfield was there and I think 
~fr. Gl11eck:(ield came into th .e office afterwards, 
when that statement was-when this agT_eement 
,vas drafted bet,veen Mr. Frankel and myself, I 
think Mr. Glueckfield took part in it also. 

Q And did you hear the testimony in Court 
this morning of Mr. Glueckfield as to an alleged 
conversation between him and the defendant, 
Perryf A There were questions asked of Mr. 
Perr)r there by some of tl1e creditors., 

~{r. I{a11ter: I ask that be strick:en 011t. 
The witness is asked, '' An.d what did you 
heart'' and then he goes on to say-(inter-
rupted). 

The Court: vVhat did you hear1 
The "\Vitness: I can't recall the exact 

questions that ,vere asked Mr. Perr~y. 
The Court: Do you re111ember ,vhat 11r. 

G-lueckfield ask~ed Mr. Perry f 

20 
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The Witness: I wouldn't remember that 
definitel _y; no, sir. 

Q- Well, you do ·remember there was some con-
conversation between-(interrupted). A Yes. 
There were others who asked questions, . too. 

Q Were any of those questions concerning 
. these notes 1 A I believe there were. 

Q And did Perry state at that time-(inter-
rupted). 

The Court : No . 
1Ir. Kanter: No: ''vVhat did Perry 

state f '' 

Q What did Perry state f A He said he had 
the notes. 

Q For what purpose f A I don't believe he, 
to my recollection, stated for what purpose, ex-
cept that he let out tl1at, if they all .came along, the 
affair -could be ,vound up very nicely and every-
body would share properly; that he fig·ured, if the 
work were all completed, at least about seventy-
five per cent. would be realized by the creditors. 
That was conditioned, of course, on all of them 
joining in there. 

Q Was Mr. Koos there at any timef A Mr. 
Koos was in my office, and I t.hink he was there 
during p·art of that meeting, in the outer office. 

Cross ex·am.in-ation by Mr. Kanter. 

Q Mr. Fischel, the part that you objected to 
was the fact that Mr. Kramerman was pref erring 
the firm of Perry in preference to the other cred-
itors; is that rig ·ht f A Yes. 

Q And you thought that that was not right f 
A Yes. 
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Q You didn't know ,vhether or not that ar-
rangen1ent was in accordanee with some arrange-
ment that had been made in the previous Febru-
ary, did you 1 Did you know of the arrangem .ent 
between George F. Perry & Sons and l(ramer-_ 
man in F'ebruary when the Leon Realty Com-
pany contract was signed f A I don't believe 1 O: 
so, except there was son1e discussion about it, I 
think. 

Q But you didn't 1{110,v of the fact as l{ramer-
n1an admitted tl1is mor11ing that h.e had agreed to 
turn over the notes-

Mr. Silver: I object to wl1at Mr. Kramer-
man admitted. 

Q Y 011 didn't k:no,v of the fact, if it was 20 
a fact, that I(ramer111an l1ad agreed to turn the 
notes over to Perry in J 11ne f A No. 

Q So you objected to the fact that l\1r. Kram-
erman insisted on giving these notes to Perry 
when he was in your private office on June 9,~ 
19261 A Mr. Kramerman ·aid not insist on 
turning them over. He was listening to the dis-
cussion between vario11s parties wl1u were urging 
him to do it. 

- -
Q And Perry was urging him, also, to get 80 

them f A Yes, sir. 
Q Wasn't Perry asking for them 1 A Yes, 

• sir. 
Q Wasn't Perry telling him ''That you prom-

ised them to me.'' A Tl1at was not the-(in-
terru pted) . 

Q Didn't Pefry say, '' Kramerman, I am en-
titled to those notes. You promised them to 
me. '' Didn't Kramerman say tl1a t 1 A He 
may have used that expression. 



96 
Jacob Fischel, cross. 

Q And didn't he say that in your presence, 
b-efore you went out to the large meeting1 A 
Possibly, yes. 

Q And then you didn't like the idea of Kram-
erman turning these notes over to Perry? A 
No, because Mr.-(interrupted). 

10 Q I don't care for the reason. 

The Court : Let him finish. 
The Witness: Mr. Perry knew at that 

time the condition Frank was in and cer-
tainly should not have insisted upon it. 

Q Should not ha': .e insisted upon it, but, in 
any event, Perry did insist upon it. A Well, 
he asked for it. 

20 Q And Kramerman was willing that he have 

30 

it! A You will have to talk to Kramerman. 
Q And Kramerman turned it over to him 1 

A You will have to talk to Kramerman. 
Q1 In any event, they left your private room 

to go into an adjoining private room, in wl1ich 
adjoining private room you knew that l{ramer-
man- . 

The Court: No. 

Q (Continuing) -in which adjoi11ing room-
( interrupted). 

The Court: He was not i11 the adjoining 
room. 

Q You knew they left your room for the pur-
pose of giving notes .to Perry didn't you f A 
No. They were going to discuss it over there. 

Q You had the notes in your office, when they 
40 - left your room 1 A Yes, sir. 

I 

J 
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Q And when they came back to your room, 
they turned the notes over to Mr. Kramerman 
and Kramerman turned them over to Perryt A 
No, no. I gave it to l\{r. Kramerman, when he 
left my room to go into the other room, I gave 
them to I{ramerman and said, '' Here they are, 
do as you please, but I wouldn't advise you to 10 
do it.'' 

Q And Mr. Koos was there? A Yes, sir. 
Q And l\{r. I{noller was there? A Mr. 

Knoller I recollect was tl1ere. 
Q And Mr. Charles Frankel was there 1 A 

Yes. 
Q And when they came back: from this adjoin-

ing private office to your own private office, Perr ,y 
said, ''I have the notes.'' Is that right? A He 
may have used that expression. I do11 't know if 20 
it "\\ras quite so f orrnal. 

Q It was not very formal. N o,v, ,vhen they 
,vent out into the large meeting outside, some-
body asked Perry whether he had the notes. Is 
that correct~ A l\fr. Perry-

Q Pardon me. Answer my question. Is that 
correctt A I think my answer will explain it. 

Q You-

Mr. Silver: Just let him ans-,ver. 
The ,vitness: I opened the meeting out-

side a11d said that I was not quite as familiar 
with matters of this k:ind as possibly Mr. 
Perry, who was larg,ely instrumental in get-
ting it to a head as far as it is and knows 
more about the ins and outs of Kramerman's 
affairs than I do, beca11se I had just come in 
recently and that I would asl{ 1\1:r. Perry to 
conduct the meeting, and l\1r. Perry started 

30 

off and told about the condition of the af-
fairs. 40 
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The Court: What did he say! 

Q What did he sayf A And said that he 
had those notes. Now, whether it was in reply 
to a question by one of those present, who first 
asked, '' Where are those notes f '' and Mr. Perry 

1 O said, '' I have the notes,'' or wl1ether he said it 
without that, I don't recall. 

Q Was it this impression ifr. Perry used: 
'' Those notes are out of the picture.'' A I 
think he used some exp-ression of that kind. 

Q Someb-ody asked the question and in re-
sponse to that question l\fr. Perry said: '' Those 
notes are out of the picture. I have those notes.'' 
Is that right f A I recall an expression of that 
kind, just in-(interrupted). 

20 Q That was said in the open meeting, where 
all of these men were present; is that corre,ct 1 A 
That that would be-in my office, that, if he got 
those notes, that would be out of the picture. He 
may have used the expression in the other office. 
I wouldn't say he didn't use it. 

30 

Q You won't deny Mr. Perry did not use 
that1 A No. 

Q And it is your recollection that Perry may 
have use,d it f A May have used it. 

Q· And that was in the June meeting where a 
large number of people were · present t A Yes. 

Q Will you tell us, approximately, how many 
people were present at this large meeting1 . A I 
should say, approximately, twenty or twenty-five. 

Q And at the close of this meeting · in your 
outer office, did some men come back to your pri-
vate office for the purpose of drafting Exhibit 
C. 11 A Yes. 

·Q What time of the day was this meeting 
held f A I~ my recollection, it was in the after-

40 noon. 
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Q Your recollection is it wa~ in the afternoon. 
-Do you remember what time the large meeting 
broke up 1 A Oh, it didn't last very long, ex--
cept a lot of them waited to sign this pap ·er. 

Q I see. A ~lost of them signed it. 
Q And was Mr. Glueckfield there during the 

entire meeting? A No. I-le left. I re1nember 10 
he left, saying· he had another engagem .ent. 

Q And was Mr. Clark there duri11g the en-
tire meeting ·f A I don't think Mr. Clark ,vas 
there. 

Q Wasn't there at all 1 A I don't think I 
met Mr. Clark. 

Q And, of collrse, tl1at agreement Exhibit 
C. 1, it was understood was co11ditional upon 
all creditors of Frank Kramerman signing that 
agreement. Is that correct? It was so- A :!O 
Woll, I don't recall. 

Q-exp-ressed in the meeting f A It was 
understood or said-of course, everybody would 
have to come along or be take11 care of b-ef ore 
tl1ey could go ahead with it. 

Q In other words, all that was contemplated 
by-you can read the agreement, if you ,vant 
to refresh yol1r recollection. 

Mr. Kanter: May the wit11ess do that, 
Vice-Chancellor f 

The Court: It doesn't say anything · in 
here about all of them having to sign. 

Q Bl1t this was a common law proposition, 
wasn't it f A Yes, sir. 

Q And it was contemplated that all the cred-
itors of Kramerman ,vould sign it and that 
l{ramerman would turn over all l1is assets and . ' it was so expressed at the meeti11g, ,vas it not t 
A .Yes. He did say- 40 

• 

• 
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Q And · do you know wl1ether, as a matter 
of fact, all the creditors of Kramerman did sign 

. that a.greement f _ A No. There were two or 
three ,vho had not signed it. 

Q And they were who, do you rememb ·er 1 
A One I remember a fellow named-a plumber-

10 Crogan. 
Q Crogan 1 A Cogan. 
Q Cogan he was a substantial creditor, 

,vasn't hei A Around $1,000. • 
Q How about E. W. McClaveson f A I think 

they had some lien claim. 
Q They ,vere a substar1tial creditor t A So 

I l1eard. 
• Q Ho,v about Goldman, the painter t A I 

think he had some mortgage or some-
20 Q Lien claim f A -lien claim or other. 

Q And how about the Herr Metal Ceiling 
Company 1 A They had started some action. 

Q And they would not sign f A They weren't 
here to sig11. 

Q And they didn't ever sig·n tl1at agreement, 
did they! 

The Court: That is-(interrupted). 
A No. They are not signed. 

Q How about Max Mandig, was he a cred-
30 itorf A That I wouldn't remember whether 

he was or not. 

40 

Q At any rate, his signature does not ap-
pear f A "\Vhat is the name 1 

Q Max Mandig, a lather 1 A I think there 
is an~ther copy there, Mr. Silver, I think there 
was another one. 

Mr. Silver: Quinto is here. 
The Witness: Cogan ultimately sig·ned 

this one. I see Cogan 's name is here. 
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Q When did Cogan sign that agreement t A 
I don't recall. It was not at the time of the 
meeting, that is sure. 
· Q And it was not until about the following 
Decemb ·er or Januaryt A I wouldn't say 
that. I have a recollection I was trying to 
adjust this matter with the office of McCarter · 10 
& English, and Cogan was very anxious at that 
time. 

Q And you did not t A He may l1ave signed 
it, at that time. 

Q That is around December, 1926, or Janu-
ary, 19271 A I don't recall. If I might look 
at some of the cor~espondence-

Q Go ahead. A -with McCarter's office, it 
might refresh my memory a little bit better. 

Q I don't object to that. A About De- 2Q 
cember, yes. 

Q December, 19261 A 1926, yes. 
Q And the others, whose names I have men-

tioned, have 11ever signed the agTeement and 
insisted upon their mechanic's lien rights ., did 
they not 1 A I don't know ,vha t they insisted 
11pon. 

Q At any rate, they didn't sign the agree-
ment 1 A They are not there, no. 

Q And ,veren't yo11-wasn't it understood 30 
that you were to act as cou11sel for these trus-
tees in assisting them in cleaning up the affairs of 
Nir.-(interrupted). A That was talked about, 
that I would act along. 

Q And weren't you to prosecute a suit against 
a man named Dvvo~k for the p,urpose of getting 
some money 1 A I had started proceedings for 
Krame-rman. 

Q For Kramerman. And you were to con-
tinue that suit for the benefit of l{ramerman 1 A 40 
Certai11ly for the be11efit of l{ramerman. 

• 



102 
Jacob Fischel, cross. 

Q You never asked Mr. Perry for money, 
did you 1 A No. 

Q Nor did you asl{ Mr. Koos for moneyf 
A No. 

Q Nor did you asl{ Mr. Clark for moneyf A 
No. 

10 Q Isn't it a fact that you didn't want to go 
ahead with the Dwork suit because you had re-
ceived no money 1 

Mr. Silver: I object. Your Honor, I 
don't know how that is material to this 
issue here. I don't ,vant to keep objecting, 
but I can't see how it is material. 

The Court : You can ask him if he did as 
a matter of fact proceed. 

Q Did you, as a matter of fact, receiv ·e a re-
tainer in the Dwork case 1 A I did not. 

Q And isn't it a fact that you didn't want to 
proceed with the D,vork case 1 A I figured I had 
done enough work there without involving a lot 
of the other time, but then I felt I wanted to help 
Mr. Kram .erman out. The question whether I 
was paid or not was not material any more. 

Q B11t you did not want to go ahead with that 
30 suitf 

The Court : He did go ahead. 

A I did absolutely go ahead. The case was 
on call. Mr. Silver, I think, is representing the 
trustee in b•ankruptcy and is handling that end 
of it. 

Q That is the last conversation that you had 
with reference to these notes, when Mr. Perry 
was at this meeting, in June 9, 19261 A No. I 
think I met Mr. Perry after that. 
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Q When 1 A Called him up on the tele-
phone, spoke to him, I think, even when Cog·an 
,vas pressing for closing up that matter, moneys 
tl1at were coming · from the lunch concern. 

Q Those were conversations with reference 
to the progress of the ,vork; is that right 1 A 

10 Yes. 
Q And those conversations were-really you 

were trying to ascertain whether Kramerman 
was going ahead with any of the jobs 1 A No, 
no. I knew he ,¥as not going ahead with any 
of the job-s. 

Q You kne,v- A Well, before the Waldorf 
Lunch people would make a settlement, they 
insisted on having the signatures of those acting 
as trustees 11arned in this agreement b·eeause the 

20 attorney i11 1\feCarter and E11g·lisl1 's office ,vho 
was representi11g the Hartford L11nch-the ,Val-
dorf L11nch k11ew of the existence of tl1is agree-
me11t and tl1ey asked me to get the signatures of 
the trustees. 

Q And that was what you called Mr. Perry 
11p forf A That ,vas one of the matters I 
called him up upon and then learned that Mr. 
Knoller was away an·d we couldn't get his 
signature. Mr. Perry, I think, would have 
signed. 

Q Well, I(noller was not a trustee, ,vas he 1 
A Yes, he was. Mr. Knoller was a trustee. Mr. 
Clark I 11ever, to my recollection, met there. 

Q And, in any event, that ,vas the only p11r-
pose of your calling up 1£r. Perry, to g·et these 
sig11atures for the purpose of satisfying-(in-
terrupted). A Oh, no. I think I spoke to him 
on another occasion or two, asking ,vhetl1er any-
thing was doing in the matter. · I thi _nk I came 

40 

• 
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. ' .. 

up to see Mr. Perry and spoke to him at his 
office, after the early part of June. 

Q In the language that you have now used, 
''Is there anything doing on the matter,'' or 
substantially that f A Yes; along those lines. 

Q And he said there was nothing doingf A 
As far as he was concerned, he hadn't done 
anything further. 

Re-direct examination by Mr. Silver. _ 

Q What did he mean, there wasn't anything 
doing? 

Mr. Kanter: I object to that. 

20 A He-(interrupted). 

30 

4-0 

The Court: No. He must say what was 
said. 

Q Now, Mr. Fischel, what assets was Kramer-
man transferring in this trust agreement f 

Mr. Kanter: I object to that question. 
The agreement speaks for itself. 

1fr. Silver: Jf the Court please, this is 
an ag-reement that was prepared by Mr. 
Fischel as attorney. Certainly an attorney 
ought to be competent to testify as to what 
the agreement of the parties was, when the 
man ,vas trans£ erring· assets, whether in a 
general way there was any talk. 

The Court: The agreeme11t speaks for 
itself. 

Mr. Silver: I want to see if there is any-• 
thing about these notes. 
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The Court: You can ask him what assets 
were mentioned at this time. 

Q What assets were mentioned as being as-
sets of Kramerman at the time you drew this 
agreement f A Well, the question of the Dwork 
contract job on Chancellor avenue, where 10 
I{ramerman had a larg ·e sized claim, which is 
now b•eing prosecuted. That was one of the 
items. And his interest in the Leon Realty 
Company. 

Q What do you mean by- A These notes. 
Q These notes were considered 1 A Cer-

tainly. Prior to the meeting. It may not have 
been discussed after that. 

Q Go ahead. 

Mr. Kanter: I object to that. 
just the point. 

The Court : Yes. 

That is 

Mr. ICa11ter: What was said at the meet-
ink witl1 reference to these assets. Mr. 
Fischel said there ,vas not a word said 
about these notes at the meeting. Isn't that 
correct, Mr. Fischel t 

The "\Vitness: I don't recall the question 
was p11t to me. 

Q The question that is asked you now, Mr. 
Fischel, is: What assets were discussed as 
b~ing assets of Kramerman, whe11 you drew 
this agreement 1 

Mr. ICa11ter: No,v, I want to know the 
time. 

Mr Silver: Well, it • dated the 9th lS • 

of Ju11e. 

20 
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The Court: At the June meeting. 
The Witness: Why, Mr. Perry made the 

statement as to the assets, before the general 
committee. Whether he used the expression 
with reference to the notes at that time, I 
don't recall. I said that he used an ex-
pression, '' The notes are out of the pic-
ture.'' Now, whether that occurred in my 
office, before the meeting o;r after, I am 
not sure anymore. I want to be perfectly 
fair in this matter. 

The Court: Yes. Well, all right. 
The Witness: And I am giving the best 

of my recollection. 

Q Weren't the assets-to refresh your recol-
lection, Mr. Fischel, weren't the assets called 
off at the meeting1 You say Perry ,vent off and 
gave his version, or, as Mr. Glueekfield 
testified-(interrupted). A Of the different jobs 
where Kramerman had money coming to him. 

Q Did he say how much was coming on the 
Leon Realty Company job f 

Mr. Kanter: I object to the question. This 
witness has stated exactly ,vhat happened, 
and this is not rebuttal and he is now 
trying to get Mr. Fischel to make another 
statement, which is not fair. 

Mr. Silver: There is no -jury here. I am 
trying to get the facts out the best I can. 

The Co11rt: I will allow it. 

A I think there was some other amounts coming 
on the actual completion of the building. I think 

40 there was a matter of $2,000 still coming also. 
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. Q From the same job1 A From the Leon 
l{ealty Company. They knew about these notes 
because mention was made of the notes. 

Q Do you recall the meeting, at the time when 
this contract was dictated or discussed, tl1at 
was done in your small-in your private office 1 
A Private office, immediately after the public 
meeting. 

Q Was there any mention made _ there as to 
what assets you contemplated in this agreement f 
A Nothing furtl1er said at tl1at time. 

Re-cross examiriatiofi by Mr. Kanter. 

Q And, Mr. Fischel, I . want to see whether we 
are correct or not. Mr. Perry, accordi11g to your 
recollection, did mention a list of assets which, 
of course, Mr. I(amerman had given him. Is 
that correct 1 A Yes. Mr. Perry was familiar 
with this. 

Q Accounts receivable upo11 the completion 
of jobs, including the L,eon Realty Company 
jobs and various other jobs 1 A Yes, sir. 

Q And lie specifically mentioned with ref er-
ence to the notes that the notes were out of the 
picture, didn't he 1 A Well, that was the state~ 
ment he made in my office, before the general 
meeting. 

Q And at the general meeting- A Was not 
that those ,vere turned over to him. It was out 
of the pict11re as far as the creditors would b-e 
concerned. Then he would be in the position of 
saying-just as I said b-ef ore-that '' If they _ 
don't want to come along, then I have got it be-
cause I am the bigg ·est creditor and I will hold 
that over them.'' 

10 

20 

30 



108 
Charles Koos, direct. 

Q And that is exactly what he did say at the 
meetin _g, at the big general meeting in your 
office, that '' the notes are out of the picture,'' 
didn't he f A I wouldn't say he did say that at 
the general meeting. 

Q But you don't deny that he said itf A I 
10 won't deny that he said it. 

20 

30 

CHARLES KOOS, sworn for the complainant. 

Direct examination by Mr. Silver. 

Q Mr. Koos, you are connected with the Clin-
ton Trust Company 1 A I am. 

Q In what capacity! A President. 
Q And your bank was a creditor of Frank 

Kramerman f A Yes. 
Q And you were one of the trustees, the 

Charles I{oos mentioned in this agreement 1 A 
I was. 

Q You were present in the office of Mr. 
Fischel when it was prepared! A Yes. 

Q And this is your signature, '' Clinton Trust 
Company, by Charles Koos, president'' t A 
Yes, sir. 

Q And do you remember the conversation in 
l\tir. Fischel 's office about the notes f Were you 
there when the question of turning over the notes 
to Perry came up 1 A Well, I was and I wasn't. 
I was really more outside, talking with some of 
the creditors, at the time. 

Q All right. A But I heard then that the 
notes were turned over to Mr. Fischel-or, from 
Mr. Fischel to Mr. Perry, and I was perfectly 
satisfied then, at the time, that Mr. Perry h~d 

40 them. 
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Q Why were you satisfied! 

Mr. Kanter: I object to that question. 
Mr. Silver: Now-
The Court: I will allow it. 
Mr. Kanter: ''Why you were satisfied.'' 

He should ask what was said. 
The Court: Do not argue. I have already 

allowed it. 
The Witness: Well, because I know that 

Mr. Perry was-his name was all right and 
we wasn't worried that the thing was not 
distributed properly after the work was to 
be finished. 

Q So tl1at you mean to tell this Court that 
you understood at the time that the Clinton Trust 
Compa11y was to get a portion of that $9,1001 

Mr. Kanter: I object to that question. 
The Witness: I object to that. Of course, 

otherwise a trustee agreement would not be 
necessary. There is nothing else left. 

1vir. Silver: Does your Honor want-

10 

20 

, The Court: That is a very leading ques-
tion, Mr. Silver; you are putting the words - 80 
right ir1 his mouth. 

l\Ir. Silver: Does your Honor want to-
The Court: What we would like to hav -e 

Mr. Koos tell us is what was said at the gen-
eral meeting of the creditors, without sugges-
tion on your part as to what his answers are 
to be. 

Mr. Silver: All right. 
The Witness: Well, that the trustee be 

appointed to finish the work. There was 40 
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some jobs which there was a lot of money 
involved, I think, one on Chancellor avenue, 
about $16,000. 

Q Go ahead. Did you hear any-by the way, 
did you hear Mr. Glueckfield testify this morn-

10 ing~ the lawyer that was on the stand? A Yes. 
Q And were you present when he questioned 

Mr. Perry in the outer office? A I don't recall 
that. I must admit, I didn't bother much. There 
was a few of the creditors I was talking to out-
side. 

Q Did you hear any discussion or statements 
made in the outer office as to the $9,100 worth of 
notes which Perry had 1 A I wouldn't want to 
say what-I don't recall. 

20 Q Was there any statement made about this 

30 

$9,100 in Mr. Fischel 's private office 1 

Mr. Kanter: I object to that. 

A Why, Mr. Perry was to act as trustee, of 
course. That was the understanding. Nothing 
else. I wouldn't stand for anyone to turn over 
anything unless there was somebody behind it. 

Q What do you mean, you wouldn't have 
stood for · turning over $9,100 unless there was 
somebody behind it f 

Mr. Kanter: I object to that question. 
The Court: I will sustain the objection. 

A Mr. Perry was-(interrupted). 

Mr. Silver: No. The Court says you can-
not answer this. 

The Court: What was said i11 this private 
40 room about these notes 1 
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The Witness: I don't tl1ink I was i11 at 
the time wh·en they were talking. There 
was quite an uproar there. There was about 
forty or fifty creditors, I judge. 

Q Did you hear Mr. Perry say, in the outside 
meeting, that he had taken the notes out of the 10 
picture t A No ; I did not. 

i{r. Kanter: No questions. 
The Court: That is all. 
JVIr. I(anter: Just a minute. 

Cross ex.a1·ninat ,ion by Mr. Kanter. 

Q Tell us what time of the day the meeting 
was, Mr. Koos. A It was in the forenoon. 20 

Q A11d were the 11otes passed in your pres-
ence f A Mr. I(ramerman signed tl1er.a, when I 
came in there. 

Q Mr. Kramerman endorsed the back1 A 
Endorsed the back. They were all made out to 
Mr. Kramerman. 

Q I understand that. Was the endorsement 
made in your presence, Mr. Koos 1 A With 
some of them, perhaps. 

30 
Q Those you saw endorsed were in your pres-

ence! A Yes, sir. 
Q And was that in Mr. Fischel's private of-

fice? A In Mr. Fischel's office, private or-I 
don't know. 

Q When I speak of '' private office,'' I mean 
as distinguished from the general waiting room. 
A Yes; it "ras on the side room. 
. Q And was Mr. Fischel there 1 A He was 
there, but I guess he went out-in and out. 40 
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Q And ,vere the notes turned over to Mr. 
Perry in Mr. Fischel 's presence t A I think Mr. 
Fischel knew that they were turned over to him. 

Q Yes. And was Mr. Knoller there t A 
l{noller, yes. 

Q Was Mr. Charles Frankel there f A I 
10 don't kn.ow that. 

Q Y ot1 had received some of these Leon Realty 
Company notes for your bank, hadn't you 1 A 
Yes. I think one to take the place of a past due 
note of his own, but that was four days before. 

Q Not as trustee1 A No. 
Q You were a trustee in this matter? A Yes, 

fR sir. 
Q From Jt1ne on 1 A Yes, sir. 
Q Did you ever ask Mr. Perry to turn over 

20 the $9,100 to you1 A I didn't ask him that, but 
I asked him how is things going. 

Q And then what did he say? A Well, I 
think on the one job he said they got a three-day 
11otice and that wipes it out. 

Q Did you ever read the terms of the agree-
ment under which you were acting! A No; I 
did not. 

Q You never read that 1 A No. 
Q And you never-you knew that Perry had 

30 received this on account of his debts-this $9,100 
-the same way you had received one of the 
others on account of the Clinton Trust Company 
debt! A Well, I don't think you can put it that 
way, because my-what we got was a note before 
-,vhich went for that work and the note was due 
and he got the payment. 

Q You got your note around June 5th, didn't 
you f A Oh, no. The same day he got the note. 

Q June 2nd. Now- A Perl1aps it might 
0 have been, or early next morning his note which 4 

was due that was placed on a-(interrupted). 
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Q In understand. But your note that you got 
was of the same series as the note that went to 
Perryt A Right. 

Q Excepting that you got one of the notes a 
few days before Perry got his. And it was upon 
the same understanding and condition f A No, 
no. 

Q vVas anything said to you about the-(in-
terrupted). A At the time when . we got this 
note from him, there was no trustee or there 
was no question about bankruptcy. 

Q Exactly. A I had asked him, even says, 
'' Give me all-give me some of these notes to 
take place personally,'' and he wouldn't do it. 

Q I understood there ,vas no trustee and there 

10 

was no intention to give it to you as trustee. It 20 
was intended to give it to you in payment of your 
account or i11 part payment of your account 1 A 
Of course. 

Q Of course. And when the notes were deliv-
ered to Parry, there was no trustee, either, was 
there 1 A Not before the notes were given over 
to him, no. 

Q The notes were given over before any trus-
tees were appointed or a113T trl1stees ,vere elected; so 
is11 't that true, A Yes. · 

Q And when Perry came out of the meeting, 
in answer to a question, did he 11ot say that '' the 
notes are out of the picture'' t A That I don't 
kno,v. 

Q You won't deny that statement, Mr. Koos f 
You would11 't den.y that stateme11t, wo11ld you 1 
A I did11 't hear it. 

40 
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Q. Were you there during the entire meeting, 
Mr. Koos f A I might have been out of the 
room, because I had some business. 

Q Were yol1 there at the time the draft of 
this agreement was signed f A Yes. That was 
after. 

10 Q But J7 0U were in and out of t:he room; is 
that the impression you wish to leave here f A 
Yes, sir. 

Q · And you-

Mr. I(anter: That is all. 

Re-direct exam,ination by Mr. Silver. 

Q But the discussion about turning these 
notes over to Mr. Perry and having trustees was 

20 before the notes were turned over that day, 
wasn't it t A (Witness pauses.) 
·Q You remember that, don't youf A (Wit-

ness pauses.) Well, I wouldn't-couldn't say 
just how that was. 

Q You mean- A It was-the understand-
ing was, ·of course, that there be trustees ap-
pointed. 

Q And then the notes were given to Perry f 

30 That is what I am trying to make clear. A I 
think they were given before. 

40 

Mr. Silver: That is the complainant's 
case. We rest. 

Mr. Kanter: If your Honor please, I 
think on the complainant's case we are en-
titled to a dismissal. 

The Court : No. 
Mr. Kanter: All right; Mr. Charles 

Frankel. 
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CHARLES FRANI{EL, s,vor11 for the defend-
ant. 

Direct exarni1iatiori by Mr. Kanter. 

Q Mr. Frankel, yo11 are a member of the Bar, 
are you 1 A I am. 1 o 

Q And do you recall this transaction in the 
office of Mr. Jacob Fischel f A I do, very well. 

Q On June 9, 19261 A I do, very well. 
• 

Q N o,v, in the ·examination of the complain-
ant's wit11esses, it appears that there were two 
meetings. · Were there two meetings f A That 
is all. 

Q Private meeting in tl1e office of Mr. Fischel 
and a general meeting 011tside f A · Yes, sir. 

Q All right. N o,v; I want you to tell us, first, 
,vhat l1appened i11 Nir. Fischel 's private office. A 
I had been asked by 1fr. Knoller a11d 11r. Kra-
merman to come to Mr. Fischel 's office. 

Q You got there f A We got there, and Mr. 
Perry came with us. We were in Mr. Fischel's 
private room and Mr. I(ramerman-of course, I 
don't know who spol{e first or last-Mr. I{ramer-
man said that he didn't know what to do, that 
he had promised Mr. Perry these notes, that he 
realized that Mr. Perry was the largest creditor, 
that he would much prefer to see Mr. Perry have 
these notes. l\!Ir. Perry asked for the notes. I 
represented truthf11lly at the time Mr. Knoller . 

. 11:r. Knoller was a creditor to the extent of about 
$3,900. We, naturally-Mr. I{noller and Mr . 
Kramerman had been friendly a11d had relations 
on one job on Osborne Terrace and Mr. Knoller 
wanted me to try a11d help Mr. Kramerman out. 

Mr. Silver: I object to all this. 

30 

40 

• 
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Q Now, then, tell us about that. 

The Court: Just tell us what was said. 

Q Just tell us what the conversation was in 
Mr. Fischel 's office. A I wanted to show our 

10 interest was more or less for all. 

20 

30 

40 

Mr. Silver: I object to the witness argu-
• 1ng. 

The Court: Just tell what was said, 
please. Nothing else. 

The Witness: Request was made by Mr. 
Perry for the notes. Mr. Kramerman seemed 
willing to turn them over. Mr. Fischel said 
he didn't know whether they ought to be 
turned over or not. I could see no wrong 
in it. Mr. Fischel did say he didn't want to 
be a party to it. However, the notes were 
turned over-Mr. Fischel got them out of the 
safe-after Mr. Kramerman said that h<~ 
wanted Mr. Perry to have them; Mr. Fischel 
got the notes out of the safe and gave them 
t.o Mr. l(ramerman, and Mr. Kramerman sat 
i11 the corner of the room and endorsed the 
notes over in blank:. I think: he just e11dorsed 
his name on the back of them. There \Yere 
several 11otes, I think i11 the ag·grega te of 
$9,100-or, I don.'t know exactly, but I think: 
there ,vere. And Mr. Perry ,vas there, Mr. 
I(noller was there, I was there, Mr. Kramer-
man ,vas there a11d J\!r. Fischel had been 
there. He did step out of his room for per-
haps a moment into another adjoining room 
a11d the11 came back: into the room jl1st abo11t 
the time ,vhen the notes were act11ally de-
livered b·y Nir. Kramerman, while they were 
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on tl1e table, on his desk, over to Perry. Mr. 
Koos ,vas not there. 

Q Was l\fr. Clark~ there! A Mr. Clark was 
not there. 

Q Now, have yo-q told us everything that hap-
pened in Mr. Fischel's private office, up to that 10 
time f A I think so. There may have been one 
or two words said here, there and elsewhere that 
did not amount to anything. 

Q Was there ever a statement made directly 
or indirectly by Mr. Perry that he would hold 
those notes as trustee for the benent of Mr. Kra-
merman 's creditors1 A No. 

Q Of no fashion at all f A No. 
Q No words of tl1at character at all f A No. 
Q Did the general meeting succeed that little 20 

private conference 1 A Yes; within a very short 
time. 

Q Did you g·o out to the general meeting~ A 
I went out there. 

Q Were you there durir1g the entire time 1 A 
I was there during the entire meeting. 

Q Was the question of these notes, these 
$9,100 worth of Leon Realty notes, brought up 
in any wayt A Only this, that Mr. Perry was 
asked sometl1ing abol1t the notes, and Mr. Perry 30 
said, '' These 11otes are out of the picture. If you 
b':)ys will come along and don't start any suits 
against Mr. Kramerman an.d do11 't get-don't do-
anything in any way, I migl1t play ball with you.'' 

Q And did he say anytl1ing about his helping 
to fina11ce the job then being completed! A I 
tl1i11k Mr. Perry said he would do all he could to 
help tl1e situation out. Tl1ere ,vas n1011ey coming , 
011 the D,vork job, quite a lot of extras, probably · 
the bill ,vould be $14,000, and tl1ere ,vas some 4Q 
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more on so1ne otl1er jobs, and he said, ''You fel-
lows will probably realize a pretty good p,er~ 
centage. '' 

Q Then was the agreement, C. 1-have you 
seen that, Mr. Frankel f A In fact, I started to 
dictate this agreement. I dictated this a:gree-

10 ment after the meeting, or started to dictate it, 
and they all got their hands in it more or less, 
and all of the creditors wanted to go, they didn't 
want to hang around, so we did the best we could 
about the agreement. 

Q Was it suggested in any way that tl1ese 
notes that Perry l1ad gotten were to be put in the 
scl1edule or Exhibit C. 11 A Not to my knowl-
edge. 

Q vV ere you there all the ti1ne 1 A I was 
20 there all the time. 

30 

Q Was it ever conceded by Mr. Perry, in re-
sponse to anybody's question-lawyer or layman 
or otherwise-that he was holding those notes for 
the purpose of distributing them pro rata among" 
the creditors 1 A Mr. Perry never said such a 
thing. 

Q When, with reference to the election of the 
trustees, did Mr. Perry receive these notes t A 
Prior. 

Q And prior to any suggestion of the trus-
tees, toof A We didn't know what ,vould trans-
pire at any meeting. 

Q. The trustees were elected at that meetingf 
A The trustees were sug .. gested at that meeting. 
·_ Q Was it known until the end of the meeti11g 
who were to be the trustees t A No; not until 
the close of the meeting. 

Q How long did the meeting take 1 A Oh, 

40 possibly three-quarters of an hour, an hour. 
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Cross exa1nination by Mr. Silver. 

Q Mr. Frankel, the tr11stee in this case is 
suing your client, . I{noller, in the Common Pleas 
Court, isn't he 1 

Mr. I{anter: I object. 
Mr. Silver: I war1t to show-this is cross 

examination. 
The Court: No. It is not. You wouldn't 

let him state what his attitude ,vas in this 
matter on direct. No,v you want to show it 
on cross. 

Mr. Silver: I am cross examining. 
The Court: I won't allow it. 

Q Mr. Frankel, do you represent the defend-
ant, Knoller, in the Co1nmon Pleas action of 
D·work against Knoller 1 

Mr. I(anter: I object to the question. It 
is not material to this issue and it is not 
proper. 

The Court: I will sustain the objection. 

10 

20 

·Q You say tl1ere was no discussion in 8 0 
Fischel 's office about trustees 1 A No; there 
was no discussion in Mr. Fischel 's office concern-
ing trustees. 

Q What was the discussion as to tl1e purpose 
of holding this meetingf A To see whether we 
could work out some way or some means to help1 
out Kramerman and the creditors. 

Q Who is ''we''1 A We, Mr. Fischel, Mr. 
Perry, Mr. I{noller and myself. ,, 7 e did not con-
sider l\if r. Kramermann. 40 • 



120 
Charles Frankel, cross. 

Q No. And you did not discuss, at that time, 
that the only way you could operate would be by 
a trusteeship! A We didn't know what they 
would decide. After all, the creditors have some-
thing to say about it, Mr. Silver. 

Q Yes. You were representing a creditor at 
10 this private meeting! A Yes. 

Q And nobody thought of having the trustees 
finish the jobs t A Well, maybe they did think 
it. I didn't know what anyone thought, Mr. 
Silver. 

Q Had anybody said anything? A I 
wouldn't say-I won't say that-

Q Well, did anybody say anything, yes or no. 
A A.bout appointing trustees f 

Q Yes. A We didn't know at that time. 
2 o Q Then the answer is ''no'' 1 A The answer 

is ''no.'' 
Q And you say, Mr. Frankel, _that Mr. Fischel 

did not approve of tl1ese notes being given to 
Perry; is that rightt A Mr. Fischel said that 
he didn't know whether or not he ought to be a 
p·arty to the turning over of these notes, by 
Kramerman to Mr. Perry. 

Q And you, Mr. Frankel, represented a cred-
itor for over tl1ree tl1ousand dollars 1 A Yes. 

30 Q And yet, when a man said that he was in-

40 

solvent or on the verge of bankrup ,tcy, yol1 have 
testified that you could see notl1ing wrong in this 
Kramerman turning over $9,100 to any one cred-
itor t 

Nir. Kanter: I object to the questio11 be-
cause he is going on-(interrupted). 

The Court: ,Vait a minute. It doesn't 
make any difference ,vl1at the ,vitness thi11ks 
about it. v\7 e are after the facts. 
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Mr. Silver: He said, your Honor-here is 
the point-

The Court : Ile said he didn't think there 
was anything wrong in it. 

Mr. Silver: No,v, if your Honor please-
The Court: You can asl{ him why he did 

not. Ask him that. 

Q Why, Mr. Frankel, didn't you think it was 
" 7rong for this man K.ramerman to turn over 
$9,100 to one creditor 1 A Well, what I under-
stood, Mr. Perry was a very large creditor. Just 
how much I didn't know. 

Q How large was he f A I didn't know ex-
actly, but I knew he was the largest creditor and 
he had quite a large sum invested, and I also 11n-
derstood that Mr. I{ramerman had promised Mr. 
Perry these notes, and I came there with Mr. 
Perry and with Mr. Knoller. Now, I don't-I 
can't for the life of me, even at this mome11t, tell 
you why I didn't think at that time perhaps Mr. 
Kramerman should perhaps give Mr. Knoller a, 
note. It didn't occur to me at the time. 

Q Did it never occur to you, Mr. Frankel that 
you, having gone to a meeting-

Mr. Silver: I withdraw the question. 

Q Whose i11terests were yol1 protecting at 
that meeting1 Mr. Knoller's or Mr. Perry's1 

Mr. l{anter: If the Col1rt please, I t]1inl{ 
it is immaterial. 

~{r. Silver: vVill your Honor l1ear n1e for 
a mome11t 

The Court: I ,vill allow it. It is the 

10 

20 

30 

quickest way out of it. -1 o 
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A vV ell, I started to say in the beginning-
Q Will you answer the question, Mr. Frankel? 

Whose interest were yo11 protecting. It doesn't 
require a speech. 

The Witness: With the Court's p1ermis-
10 sion, I would be glad to answer that ques-

tion. I have a certain amount of intelli-
gence. 

The Court: Answer it tl1e way you think 
you ought to ans,ver it. 

The Witness: I felt for all of them, as a 
matter of fact. Mr. I{ramerman had been in 
my office on other transactions, from time to 
time, and Mr. Knoller certainly was a client 
of mine. Mr. Knoller was a very personal 

~O friend of 1nine. I know Mr. Perry very well. 

30 

40 

-· I have done work for Mr. Perry on different 
occasions and I felt for all of them. I didn't 
single out any one particular person; I didn't 
try to do anything that I thought was im-
proper, or anything. 1fr. Fischel was there 
representing Mr. Kramerman. 

·Q Mr. Frankel, I ask yo11 now why you didn't 
see anything wrong in turni11g these $9,100 worth 
of notes over to Perry as a payment on account. 

Mr. Kanter: If the Court please, isn't 
that argumentative f I will point that out 
to the Court why that is not wrong in equity 
and law. 

Mr. Silver: I will with~raw the questio11. 

Q Did you not know, as a member of the bar 
and as a lawyer, that that was a legal preference, 
at that time, within the meaning of the law1 
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The Court : __ No. I won't allow him to an-
swer that. 

Mr. Silver: Your Honor rules against 
thatt 

The Court: I certainly do. 
Mr. Silver: That is all. 

'--

The Court: I can't see ,vhat difference it 
makes, what he thought. What "'re are inter-
ested to find out now is what was done, and 
it doesn't mak:e anv difference whether Mr. 

ti 

Frankel thought it was rigl1t or wrong. It 
was done, and it is up to the Court to say 
whether it ,vas right or wrong, ,vhen ,ve get 
the testirnony in. That is my point. 

Mr. Silver: All rigl1t. I agree with yo11r 
Honor 011 that. 

The Co11rt: I don't, for a moment, be-
lieve that he would have advised anything · 
that he didn't think was p•erf ectly proper. 

Mr. Silver: I don't make that charge, 
your Honor, but, if the Court ,vill bear with 
me, if I have a hostile witness-

Tl1e Court : Yes. 
Mr. Silver: And if, under the rules of 

eross examination I cannot develop, w.hether 
there be a jury here or not, if I can't de-
velop that the witness is hostile, how are we 
ever going to bring before the Court the fact 
wl1ether the witness is hostile or not! 

The Court: I will allow you to cross ex-
amine him along tl1e lines you desire, but I 
said then, and I say now. I don't think it is 
important. 

Mr. Silver: All right. 

Noon recess. 

10 

20 

80 

'40 .... -
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AFTER RECESS. 

J. FRANKLIN PERRY, sworn for tl1e de-
fendant. 

Direct examination by Mr. Kanter. 

Q Mr. Perry, you are connected with George 
Perry & Sons t A I am. 

Q As treasurer1 A Treasurer. 
Q How long has that firm been in business in 

this vicinity? A Twenty years. . 
Q How long have you been connected with the 

firm? A Eighteen. 
Q A11d, in February of 1926, did you have any 

arrangement made with Mr. l{ramerman with 
20 reference to the note he was to receive fron1 the 

Leo11 R.ealty Companyt A I did. 

Mr. Silver: That is objected to, any ar-
rangement. I think the witness 011gl1t to be 
confined to testify to any conversations. 

The Court: Let him bring it out. He said 
he had an arrangement. 

Q He had an arrangement. What ,vas the 
30 agreement you reached with l1im in respect to 

that job, and the notes 1 A In February or 
thereabout-I am not exactly positive of the date, 
because I have11't looked up the transaction-
Kramerman, with whom we l1ad been dealing for 
several years, came to me with a proposition of al 
contract for the alteratio11 of a building on 
Mark:et street. 

Q The name of the o,vner ,vas who 1 A The 
ov1ner ,vas the Leo11 Realty Company. The 

4o methods of payment were rather unusual and that 

\ 

I 
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is the reaso11 Kramerman said to me-he spoke 
to particularly because it involved a last payment 
of approximately sixteen thousand dollars in 
notes and it was essential that I{ramerman be 
able to pay his bills in notes, if he could take the 
contract. Consequently, he asked my approval. 
Before I would accept it for the con1pany-(in - 10 
terrupted). 

Q He was b11ying maso11 1naterials? A He 
was buying mason materials. Before I wo11ld 
state whether or not "re would take the contract, 
I asked hin1 to bring up a copy of it so that I 
could read the names on the contract and confirm 
the methods of payment. After reading it over, 
I told him that I would the11 want to checl{ the re-
sponsibility of the contracting parties, undoubt-
edly, as well as the corporation, before passing 20 
eredit. I found that they were perfectly reliable 
and the11 insisted that 11r. l(ramerman have them 
endorse a note, before we would go on. On that 
basis ,ve agreed to tak:e around seven or eight 
thousand dollars, if I ren1ember correctly, in 
notes in payn1ent for n1aterials. 

Q Arid is that what he said he would pay you f 
A That is ,vl1a t he said he ,,Tould pay n1e. 

Q You agreed to accept seven or eight thou-
sand on these notes to be obtained from the Clin - 30 
ton. Trust Comp·a11y 1 A On tl1at particular job. 

Q And he agreed to pay that f A Abso -
lutely. 

Q N ovv, did yo11 also have other jobs that yo11 
,vere supplying the materials on f A Yes. vVe 
l1ad tl1ree or four other jobs. 

Q Did you continue selling him goods until 
J 11ne of tl1a t year 0? A \\ Te did. ·until lVIarch 
or June of-

Q 19261 A '6; ol1, yes. 4 c 
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Q And part of these goods ,vent to the job 
of' the L-eon Realty Companyf A Part went 
there. 

·Q And the contract between the Leon Realty 
Company and Mr. I(ramerman was on file in the 
County Clerk's officef A On file in the County 

.10 Clerk's office. , 

20 

Q And the other job you also delivered the 
material f A We were also delivering the ma-
terial. 

Q And was your last date of delivery on each 
of these jobs within-well, witl1in four months 
prior to June · 9th, 19261 

Mr. Silver: I object, your Honor. I think 
the delivery sheets ,vo11ld sho,v that. 

The Court : Yes. 

Q Well, how recently-or, l1ow much prior to 
June 9, 1926, had you delivered the material f 

Mr. Silver: I object. I thi11k the books-
The Court: That is all rigl1t. 
Mr. Silver: I think: the bo9ks would be 

the best evidence. 
Mr. I(anter: If he knows personally, lie 

30 can tell. 
The Court : He can tell. 

. The ,Vitness: We were well within our 
lie11 rights, because we were supplying ma-
terial within a few days of the time when 
this question arose of Kramerman not being 
able to finance the completion of his job. 

Q That means, then, a few days prior to June 
9, 19261 A I wouldn't say a few days-within 

40 a few weeks; well, within our lien of four months. 
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Q You have seer1 Mr. Hecht on tl1e stand here; 
riot tl1e lawyer; Tufr. Louis Hecht, the plumber t 
A I have. 

Q And he ref erred i11 his testimony to a visit 
that he made to your office ,vith a man by the 
name of Cohen f A Correct. 

Q Did Mr. Hecht and Mr. Cohen come to see 
you prior to tl1e· time or after the time that you 
received the notes that are in question in this 
-suit f A Tl1ey came to see me prior to the time. 

Q All right. Now, if you will tell us what 
they said to you on the occasion of their visit to 
you. A Mr. Ilecl1t, and I believe it was Mr. 
Cohen-

Q Mr. Col1en is an iron man 1 A ·Yes. I be-
lieve it was an iron man, altho11gh I wouldn't 
·re.cog11ize hjm 110,v, came to my office; it m11st 
have been, well, shortly before tl1e meeting was 
called in l\1:r. Fischel 's office, a11d said they had 
been looking for I{ramerman and had not been 
able to find him. Tl1ere seemed to be difficulty on 
the job, ,vl1ich came as a thunderclap to me, be-
cause we had been watchi11g his payme11ts, par.._ 
ticularly on the Leon Realty Company job. As a 
matter of fact, I had checked tl1em at the Court 
House to mal{e s11re they were in keeping with 
the contract wl1ich I{ramerman showed me orig-
inally. 

Q Now, when these two men, J\fr. Louis Hecht 
and Mr. Cohen, came to you, you say that was 
before the meeting that was held in Mr. Fischel's 
office, June 9th f A That was before that meet-
• 1ng. 

Q And, or1 that · occasion, they spoke to you 
concerning tl1e absence of lVIr. I(ramerman t A 
Oorrect. 

10 

30 

40 • 
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- Q Was that the only conversation 1 A Yes, 
sir; -because they didn't know what became -of 
him, and in their condition-(interrupted). 

Q What did yo11 say to them f A I said, 
'' The best thing to do is to find out where Kra-
merman is and have him come to the office and 

10 talk over the situation.'' 
Q Did you, at that time, ever tell Mr. Hecht 

or Mr. Cohen that you ·had notes of Kramerman 
whicl1 you were holding as trustee and were go-
ing to distribute to tl1em or other creditors in 
any manner 1 A Absolutely not. 

Q Now, about how long prior to June 9, 1926, 
was this first visit 1 A Oh, within two weeks, r 
should say. 

Q All right. Now, how soon after this first 
20 visit did Mr. Hecht and Mr. Cohen come back to 

you 1 A They came back several days later ,vith 
Mr. Kramerman, as I recall it. 

Q- Was that second visit prior to June 9th or 
after June 9th 1 A That was prior. 

Q Did Mr. Hecht and Mr. Cohen come to your 
office at a11y time after June 9th with Mr. Kra-
merman 1 A No ; I don't think they had. 

Mr. Silver: That ,vas the testimony. The 
3 O testimon}r "ras they came alone. 

The Court: That is the testimony. 
Mr. Iranter: That is right. 

Q Did they at any time-did 1\fr. Hecht and 
Mr. Cohen at any time after June 9th come to 
your office alone, after June 9th 1 A Louis Hecht 
and Mr. Cohen, ·yes; I remember Mr. Hecht being 
there with his brother. 

Q I am speaking of Mr. Louis Hecht and 11:r. 
40 Cohen together. A I don't tl1inl{ they did. They 
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may have come to his office, because it is so long 
ago I am not exactly clear on it. 

Q Now, on the second occasion when Mr. 
Hecht and Mr. Cohen came to your office with 
Mr. Kramerman, that was, you say, before June 
9th f A Before June 9th. 

Q What was the subject matter of the con-
versatio11 then t A At that time, I endeavored 
to determi11e roughly just what the financial con-
dition of Kramerma11 was. We got it very 
roug·hly, but he then advised me that Mr. Fischel 
could give me figures more accurately, but lie 
said he did have . difficulty i11 going on with his 
"rork b,eeause he couldn't finance it because he 
,vas tied up 011 several contracts. Consequently, 
I sugg·ested to him that b-ecause of the fact that 
l1e was absolutel3r tied up that he call a ereditors' 
meeting. 

Q Did you, at that time, know that Mr. Kra-
merma11 had received the notes 1 A I did. 

Q Now, did you know when he was to receive 
the last payment on that job f A I l{new when 
lie was to receive the last payment on that job. 

Q When ,vas he to receive the last payment 1 
A He was to receive the last payment, if I re-
call rightly, $16,000, when tl1e bt1ilding was com-
pleted. 

Q And was the building completed at the 
time you knew he had the notes f A It ,vas not 
completed, a11<-l that ,vas ,vhy I was so absolutely 
d11mbf 011nded whe11 I found he had paid ot1t a 
partial payment on tl1e Leon Realty Compa11y 
cor1tract, when I knew that the contract was un-

. completed. _ · 
Q N o,v, did yo11 ask him for the notes? A I 

did. 

10 
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Q You asl{ed I{ramerman for the notes? A 
I did. 

Q Whom did he say had the notes 1 A He 
told me that lie had disbursed some of the notes 
and that Mr. Fischel had the balance. 

Q Now, di(l ~you go down to Mr. Fischel 's of-
10 flee on June 9th 1 A I did. 

30 

40 

Q And what time of the day were you tl1ere? 
A Well, I will tell you-I have heard testimony 
it was in the morning; it was in the afternoon. 
You ask me just when. I can't-it is my irr1pres-
sion it was in the afternoon. 

Q In the afterr1oon 1 A That is my irr1pres-
• 

SIOn. 

Q_ Now, did you go to Mr. Fiscl1el 's private 
office f By that I mean disting·uishir1g· l1is private 
office from his general outer office 1 A I did. 

Q Who were in his private office at tl1e tin1e 
the co11versation was stated 1 A Wl1en we went 
to the private office arid look:ed around the men 
to get the men I l{new would probably b·e the 
larger creditors and g·et l1olq of Mr. I{earne3r, 
representing-

Q The late Frank: l{earney! A ]~rank: 
Kearney, representing Vreeland Kearney. Mr. 
I{noller was there, !fr. Frankel, Mr. I{oos, Mr. 
Fischel, Mr. Kramerman. 

Q What was the first thing you said when you 
eame into that private-how did you op,en the 
convei-sation f Do you remember that f A I 
opened up the conversation, naturally, by trying 
to g·et a more definite idea as to l1is financial con-
dition. At that time, Mr. Kramerman gave us 
again-not precisely, but rather roughly-the fig-
ures. We were then led to believe that we might 
be able to recover somewheres around seventy-:qv~ 
or eigl1ty per cent., if the work could be pro-
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ceeded vvith. vVl1en that was the ease, I said, 
'' Gentlemen, here is our situation. vVe are tl1e 
largest creditor by far. ,v e have bee11 promised. 
these notes. It was because of our promising to 
take the notes that we are in the jam where we 
are.'' I will say frankly that the c.011tract be-
tween Kramerman and tl1e Leon Realty Cornpany 10 
has not be·en lived up to, b•ecause I had checked 
11p prior to the meeting 011r standing as . to the 
rig ·ht of stop notices on that job, and I knew from 
l)ast experience that we had a right of stop notice, 
because they had paid out mo11ies before their c-011-
tract called for it. We also l1ad a right of lien 
on the · D,vork job. There ,vas a contract on that 
job, but the contract was so distorted tl1at the 
changes were 1nade, tl1e arcl1itecture was changed, _ 
the . roof was raised. In otl1er words, the build- :.! o 
ing ,vas so·entirely distorted tl1at-(interrupted). 

Mr. Silver: Just a 111in11te. 1fay I ask 
,v hat-( ir1 terrupted). 

Q That is vvl1at you told this n1an 1 A Tl1at 
is what I vvas saying to the men in the room. 

Q Yes. A That we have a right of lien. 
Taki11g it all in all, ,ve have g-reat rights wl1icl1 
we can exercise. I-Iowever, beca11se the financial 
-(interrupted). 

Q Wait a minute. I want to tak:e you back 
a moment. You told us that it was February, or 
about the time they-or prior to the time the 
Leon Realty Company job was started, you had 
agreed to take . seven or eight thousand dollars' 
worth of tl1ose notes. A Right, right. 

Q During the course of that work, what ar-
rangement was made i11 regard to the 11otes 1 A 
We .· were also supplying another -job on Hersl1ey 

30 
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street. Our bill amounted to considerable there. 
When it was time for the last payment, a release 
was required of us. 

Q On the Hershey street job1 A On the 
Hershey street job. Kramerman came in and, 
after having promised me, he told me that he 

10 could not pay us any money on the Hershey street 
job, if he was to continue on with the Leon Realty 
Company job, because on that particular job he 
was working on a bonus and penalty contract 
and told me tl1at he would give me three or four 
thousand aollars in additional notes, if we would 
release our rights on the Hershey street job ,vith-
out dema11ding-exacting the cash which he had 
promised 11s. On the strength of that, and the 
contract, I told I1im that we would, but we in-

20 sisted upo11 being with the Leon Realty Company 
job when he received his payment. 

Q N o,v, I bring yo11 back, again, to this meet-
ing of June 9, you say you asked for the notes? 
A I asked for the notes. 

Q And you proceeded to give your reasons 
' ,vhy yo11 ,vere entitled to them f A I asked for 

them. 
Q What did I{ramerman say1 A Mr. Kram-

erman didn't k11ow ,vhat to say. He said, ''Well 
30 I promised Mr. Perry the notes, but,'' he said, 

'' I owe other people moneJr, and what can I do 1'' 
I then had to co11vi11ce some of the other con-
tractors-tl1e other creditors there that our po-
sition was this: we ,vere b-y far and large-by 
far and all the largest creditors; we were in a 

40 

position to tie up all the work, which meant with 
nine thousand dollars of notes, which were prob-
abl}T liquid, a hankrl1ptcy case. And our experi-
ence has bee11 in the twenty years we have bee11 
in bl1si11ess-eightee11 years I personally-tl1at 



133 
J. Fra1iklin Perry, direct. 

when a case goes into bankruptcy there is a very 
small chance of recoveri11g anything like we 
might hope to get if ,ve had a peaceful settle-
ment. So I told the creditors that if they _ would 
make me a pref erred creditor, taking the notes 
out of the picture, to use my exact words, I 
would tl1en endeavor to have the jobs carry on, 
complete the jobs, putting up the cash myself to 
carry on, because, even though we had $9,000 i11 
11otes, we had five or six or seven thousand 
dollars still at stak:e and that was what I was 
fighting for to recover. A11d that five or six 
thousand dollars made us still, by all means, the 
largest creditor. · 

Q The bala11ce of $6,000 still due you was 
larger tha11 the bala11ce dt1e to any other cred-
itors? ..Li\. Absolutely. 

Q And you had that balance at stake, also? 
A I had that balance at stake, too. 

Q And you said, to resume your testimo11y, 
that you would finance the rest of the job to a 
completion. N o,v, what did Mr. Fischel say 1 A 
1\1:r. Fisch .el said, '' I am not going to ask my client 
to do this.'' He said, ''It is making George F. 
Perry a pref erred creditor,'' he says, '' and I 
rlon 't want to be a party to it.'' 

Q, Well, you had yo11r preference under the 
l\-1:echa11ic's Lien Law1 A We had our prefer-
ence under tl1e Mechanic's Lien Law. 

/ 

Q And 1\Ir. I{earney ,vas there 1 A 1\if r. 
I(earney ,~las there. 

Q And l\!Ir. I(oos 1 A Mr. I{oos. 
Q l\!Ir. I{oos ,vas there, and he ,vas a creditort 

A Mr. I(oos was there. 
Q Mr. I(11oller was there f A ~Ir. I(noller 

,vas there. 
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. Q Mr. Frankel was tl1ere 1 A Mr. Frank:el 
was there. 

Q And, as a result of this conversation, what 
l1appened with reference to the notes f A As a 
result of this conversation, they talked between 
themselves and they figµred out-and I ~m say-

1 O ing what actually transpired there in the place-
they figured out they were between the devil 
and the deep blue sea. In other words, if we 
wouldn't play ball, it meant .. a ba11kruptcy case 
without any possible chance of recovering what 
they might be able to under a peaceful settle-
ment, if they played ball with me, because we had 
tl1e larger claim. I was willi11g to advance the 
money. None of the other creditors wanted to 
advance an.y more mo11ey to complete the worl{ 

20 and I was willing to, naturally, because we were 
the largest creditors, to endeavor to get more 
out ·of it. Consequently, it was decided then and 
there that these notes were out of the pictl1re. 

Q And were the 11otes turned over to you t 
A The notes were turned over to me. 

Q By whom f A The notes were turned over 
to me and endorsed by Kramerman. 

'. ..__. 

Q Was Mr. Fischel present when the notes 
30 were delivered f~;~, .-4\.. Mr. Fischel came into the 

office and turned the notes over to Kramerman 
and Kramerman endorsed them over. Whether 
Mr. Fischel was actually in the room at the time 
of the passing of the notes, I am not prepared 
to say. 

40 

Q Were the other men there f A The other 
men were there. 

Q After that was done-up to that period had 
there been any sug·gestion that you or Mr. I{11oller 
or Mr. Koos or Mr. Clark or any of you should 
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be trustees of tl1is man? A No; because-(in-
terrupted). 

Q · Had any arra11gement bee11 worked out 
whereb·y his work would be completed? Had 
anything been worked out along those lines 1 A 
No. 

Q Had you, at any time during the course 
of this conversation, promised that you would 
take the p 1roceeds of these notes and pro rate 
them proportionately to all of the creditors? A 
Absolutely not. 

Q And you took these notes in payment .. of 
the account due your firm? A Absolutely. 

Q And for n·o other purpose? A For ~10 
other p11rpose. 

Q A11d yo11 were tl1e treasurer of the company 
at the time? A I was the treasurer of the com-
pany at the time. 

Q Now, when this co11versatio11 ,vas concluded 
in l\!Ir. Fischel 's room, did yo11 go out to the outer ,, 

room? A I went out to the 011ter room. 
Q A11d l1ow many people · were present there? 

A I should j11dge bet,veen twenty-five and thirty. 
Q All right. And were you the presiding 

officer? A I ,vas. 

10 

Q Tell us, in a brief way, what yo ·u said in 
reference to the matter? A I outlined tl1e 3 o 
financial position of l(ramerman, listing 11p the 
various jobs and amount of money that we might 
expect to receive if the contracts were completed. 

Q Basing· your judgment on what inf orma-
tion? A 011 the information that I(ramerman 
had given me in Fischel 's office. 

Q And that memoranda came from Mr. 
Fischel f A Mr. Fischel 's office. 

Q And, havir1g given. that information, what 
wa~ the discussio11? A Why, sl1ortly after giv- 40 
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ing that explanation, someo11e-I cannot recall 
whom, because I was more interested in keeping 
the subject in mind-asked me what happened 
to the notes. 

Q Ref erring to tl1e $9,100 of notes f A Not 
specifically. The question was asked in a general 

10 way, ''What happened to the notest'' Word had 
gotten abroad that Kramern1an had received the 
notes. 

Q The Leon Realty Company notes t A 
Leon Realty Company notes. I said, '' Gentlemen, 
I will tell you what happened.'' And I listed off 
from what Kramerman had give11 me in Fischel 's 
office. 

Q Did you give inf ormatio11 of the notes hav-
ing been trans£ erred to the Cli11ton Trust Com-

20 pany1 A Yes, sir. 
Q And other creditors 1 A Yes. I men-

tioned right do" 7n tl1e list. And I also men-
tioned tlie fact that we had received $9,100. I 
said, '' Gentlemen, tl1e 11otes are out of the pic-
ture, but,'' I said, '' because of the fact that we 
are the lieaviest creditors, i11 an endeavor to get 
back some of the money which vve had invested, 
if you will all agree to postpone your rights of 
lieri arid stop notices, I will endeavor to finance 

30 the jobs and help you through.'' The11 the meet-
ing developed into a discussion of ways and 
means as to wl1etlier or not I{ramerman was to 
be retained, and it was finally agreed that lie 
was to be retai11ed at a salary, I believe, of $75. 

Q The11 ,vas tlie arrangemer1t worked out for 
four trustees 1 A Tlie trustees _theri ,vere sug-
gested. They suggested wl10 sl1ould be tl1e trus-
tee and, being the largest creditor and because of 
tl1e fact, I presume, that I said I would help 

40 finance the job, the ·y asked me to serve as a 
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creditor-trustee. The other creditors were sug-
gested and a trusteeship was formed. 

Q \Vas Mr. Clark there at that time1 A Mr. 
Clark was there. I don't think he was there dur-
ing the whole proceeding. He was not in Fischel's 
office. · 

Q vVas he there at the time his name ,vas 
suggested f A As to that I can't say. 

Q He was tl1ere during the course of the meet-
ing 1 A He was there some time during the 
meeting. I car1 't-

Q Mr. Knoller was there t -A. 1\tir. Knoller. 
Q And Mr. Koos there f A Mr. Koos. 
Q And, of course, you were there t A Yes. 
Q Now, tl1e meeting ended how long-(inter-

rupted) f A After the details about the trustee-
ship had bee11 work:ed out in a rough wa}r, there 
,vere several attor11eys there a11d I sug~gested that 
the3r all wait until they could sign up an agree-
ment postpo11ing their rights so we could immedi-
ately proceed with the completion of the con-
tract, if at alI possible. 

Q So was the agreement C. 1 drafted 1 A 
'11hat ,vas drafted by several attor11eys. 

Q Was this man Glueckfield one of tl1em 1 A 
I think he was, but I am not absolutely sure. 

Q "\Vas t}1ere, at any time prior to the drafting 
of tl1is agreement, sugg·ested, or ,vas it eve11 inti-
mated, that the $9,100 of 11otes that you had 
received were to be put in the schedule in that 
agreeme11t 1 A Absolutely not, because one of 
the main reasons ,vhy it was not put in was-
(i11terru11ted). · 

iir. Silver: I object. 
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Q There was absolutely r1one. All right. Now, 
that agreement ,vas signed up June 9th 1 A 
Yes. 

Q Was there anything said as to who was to 
sign that agreement1 A Naturally, they all had 
to sign the agreement. 

Q All the creditors 1 A All postponed their 
rights, all creditors, before the money could be 
advanced to complete the work. 

Q \ Didn't, as a matter of fact, all the creditors 
sig,n the agreement 1 A They did not. 

Q N o,v, can you mer1tion some that did not 1 
A McClave. The lumber company did not. I 
called on them with Henry Clark, one of the 
trustees, an.d endeavored to induce them to sign, 
but without results. 

Q All right. Who else! A Goldman, the 
painter, was visited, I believe, by Mr. Koos and 
I also believe he was visited by Mr. Clark. 

Q Well, lie didn't sign 1 A He did11 't sign. 
Q Wh-0 else 1 A The Herr l\1etal Ceiling 

didn't sign. Mendig. 
Q Max Mendig1 A The lather doing the 

lathing work there. The Leon Realty Company 
would not sign. ·coga11 would not sign until 

30 there was money in sight. And there was money 
in sight just before the proceedings were started 
and that was when he signed, when he was 
assured, practically assured that there would 
be some money available. 

40 

Q That was in the latter part of 1926? A 
I11 the latter part of 1926, yes. 

Q All rigl1t. So six months' time pased vvhile 
,vaiting for Cogan to sign; is that right? A 
Oh, I wouldn't say six months, but there was a 
considerable lapse of time. 
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Q And i11 110 event did the other creditors 
sig11 f A Tl1ey would 11ot sign. 

Q A11d tl1ey insisted upon returning their 
mechanic's lien or otl1er sacred rights that they 
had under the law, did they not 1 A They 
did. 

Q Now, did you at any time ever tell an) 1one 
that you were holding these notes or the pro-
ceeds of any of these notes for the purpose of 
equitable distributio11 for the creditors 1 A Ab-
solutely not. 

Q Without 1ny mentioning any man ,vho so 
testified, is l1is .testimony in tl1at respect the 
truth 1 A Absolutely not. I never told any-
one that I ,vas holding th.ese notes for distri-
bl1tion among tl1e creditors. 

Q Did Mr. I{oos know of the fact that you 
were collecting these notes? A He did. 

Q Did 11r. Clark know of the fact that you 
were collecting these 11otes 1 A I am not sure 
whether 11r. Clark: was aware of all the details, 
because l1e vvas not present in Mr. Fischel's office, 
and I or1ly saw him on or1e or two occasions, 
when we were endeavoring to work out some 
snarls to get the job going. How ml1ch he actu-
ally k11e,v, I am not prepared to say. 

Q He kr1ew you had the notes t A I think 
he did. 

Q Did either he or Mr. I{oos ever ask you 
to account for tl1e proceeds of those notes 1 A 
No. 

Q Did they ever ask you to make a ratable 
distributio11 of tl1e money you had received 1 
A No. 

Q I11 behalf of tl1e creditors, ,vl1om tl1ey really 
represe11ted 1 A No. 
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Q To the Clinton Trust Company or Clark & 
Company! A No. 

Q Mr. Clark was an officer of Clark & Com-
pany, one of the creditors 1 A (Witness nods 
yes.) 

Q Was any demand ever made of you by Mr. 
I(ramerman, or any other person, for any part 
of the proceeds of those notes until after this 
receivership-until after the receiver in this 
case took charge of Mr. Kramerman 's matters f 
A Yes. On one occassion, Mr. Hecht came up-
I am not sure whether he was accompanied by 
his brother or not-and he told me he had a note 
to meet at the bank and he wanted to know if I 
co11ldn 't l1elp him out to do something. 

Q Was that the occasion when Mr. Hecht 20 probably ref erred to, Louis Hecht, that his broth-
er, Jacques Hecht, came to yo11r office 1 A vVell, 
I am not sure whether Mr. Jacques Hecht was 
there at that time or not, because I had a num-
ber of people coming in to see me as to the 
progress of the work, and I cannot remember 
exactly when, but I know they were both there, 
and I remember Hecht coming up and asking me 
if I eo11ld11 't do somethi11g, and I told him I 
couldn't do it until a postponement was signed, 3 

O we couldn't finance the work to go on and we 
couldn't hope to give him any money until the 
jobs we had financed had reached a payment. 

40 

Q Did he intimate to you, at that time, or 
any time, that you were to make a ratable dis-
tribution in moneyf A No; he did not. 

Q A11d what money did he ask you-how did 
he happen-what language did . he use in asking 
yo11 for tl1e moneyf A He was just up against 
it because he had money coming from various 
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jobs and he was not getting his payments and 
he needed some money to · finance his business. 

-Q Did he ask it as a loan or as a right t A 
He didn't ask me directly as a loan, but he 
wanted to know whether I couldn't help him out 
in this situation. I also had the same request 
from Cogan. Cogan wanted to know if I couldn't 
finance something. I told him it was absolutely 
impossible. We wouldn't throw good money after 
bad, unless ,ve had all the creditors signed up. 

Cross exam-iriatiori by Mr. Silver. 

Q 1ir. Perry, I understood you, on your di-
rect examination, to testify th~ yon stood-when 
I say ''you,'' I ref er to your company-stood in 

10 

a peculiar position, an unusually peculiar position 20 
because ~you e11joyed certain lien rights. Is that 
correct1 

Mr. Kanter: I object to that question. 

A (Witness nods yes.) 

Nir. Kanter: He didn't testify it was an 
-11n11sual position. 

The Court: Ask him if he did say it. 30 

Q "\Veren 't other creditors in a position of 
filir1g lie11 claims, or were they not t A Yes; 
some/ were. I am not sure ,vhether all were. I 
kno,v some were. 

Q So that the position you occupied on the 
day of that meeting, Mr. Perry, was not unique 
\Yitl1 resi=:eet to the :fili11g of mecha11ic 's liens 0? 
A In regard-in some cases, yes, sir. The 
Olin ton-( in terr11 p ted) . 40 
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Q In Vt7hat cases f A The Clinton Trust 
Company could ·not file a lien. 

Q That is not the question. The question is-
-let us agree upon this-you gave certain testi-
mony before Referee Porter in the United States 
Court? A I did. 

10 Q And do you remember your being ques-
tioned at that time as to whether any other per-
sons had lien rights f Do you remember that? 
A I can 't recall. 

Mr. Kanter: He has answered that ques-
tion. I object to this question unless it .is 
for the purpose of cor1tradicting the witness 
only. 

The Witness: If you will read what I 
2 o said, I will-

Q I am trying to refresh your memory only? 

The Court: I will allow it. 

Q Do you remember me -asking you this ques-
tion: ''What v\7as th.e practical difficulty that 
arose i11 connection with financing these jobs?'' 
Perhaps I better go a little further back. ''What 

30 was the practical difficulty that arose in connec-
tion with financing these jobs?'' There were sev-
eral of-(i11terrupted). 

40 · 

Mr. Kanter: Wait a minute. That is an 
answer. 

Q ''Answer: There were several that stood 
on their rights of lien. McClave had a right of 
lien; Herr Metal Ceiling Company put a stop 
notice in refus~ng to move thinking their position 
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was stronger.'' Do you remember that? A 
Yes. 

Q Anyway, as to the McClave 'Company, they 
were in a position, were they not, on the 9th day 
of June to proceed, if they wanted to? A They 
were in a small way, proportionately. 

Q Do you mean-what you mean, then, is, lO 
after all, that your claim was considerably larger 
than the claims of otl1er creditors f A Was 
considerably larger, and we had a right of stop 
notice and lien, which son1e of the otl1er cred-
itors did not have. 

Q Did McCla ve l1a ve it 1 A McCla ve l1ad it, 
yes. 

Q ,¥ho ,vas present at that n1eeti11g repre-
senting McClavef A That I couldn't tell you. 
I don't kno,v. 2 O 

Q Are you l)rcr)ared to say no,v that the 
time you made this a11nour1ce111ent about taking · 
the notes -out of the picture, in the outer office, 
that statement was made in the presence of a11y 
rep-resentative of the l\{cClave Company1 

Mr. I{anter: I object to that, because tl1e 
witness says h.e doesn't l{now who repre-
sented MeClave. 

Tl1e Court: I will allow the question. 80 

A I don't know whether Mc.Clave was there 
or represented. 

Q You have heard the testimony of 1Ir. 
Glueckfield on the stand here tl1is morning 1 A 
I have. 

Q Mr. G-l11eckfield testified that he had a con-
versation with you in the outer office. Did you 
have ·any conversation witl1 him f A Not di-
rectly. Only as he directed questions to me jQ 
from the number of creditors there. .. 

l 
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·Q Do you remember Mr. Gluecl{field testifying 
there in answer to his question as to what b.ad 
become of the notes, that you stated you were 
holding them t A A question was asked me, not 
as to the notes I was holding. The question was 
asked me as to what happened to the notes. 

10 Whether Mr. Glueck::field asked that question, or 
someone else, I don't !{now. 

Q What notes did they have ref ere,nce to 1 
A At that tin1e, they had reference to no par-
ticular notes, because it was not generally 
kno,vn that l(ramerman had rec.eived notes, bl1t 
a rumor had gotten around that Kramerm .an 
had received some notes and a question was asked 
for information as to what happened to the 
notes. 

20 Q What ,vas your answer! A My answer 
was that v·arious companies had received notes, 
and I listed them from the slip which Kramer-
man gave n1e. And I may be able to recall, but 
perhaps no amounts. The Colonial Woodwork-
ing Company had :i:-eceived notes. 

30 

40 

Q Do not enumerate tl1en1. You told hirn-
(interrupted). 

Mr. I{anter": I thin!{ tl1e ,vitness 
titled to give the stateme11t. 

The Witness: The Colonial-

. 1s en-

The Court: I will allow him to enl1111erate 
them. 

The Witness: The Colonial vVoodworking 
Company received notes, or a note. The 
Clinton Trust Con1pany received a note or 
notes. A Jewish rabbi, who ,vas supposed 
to have advanced payroll 111oney, was repai<i 
i11 the form of a note. Tl1e painter, I 
thing it is Goldman, I vvouldn 't be sure of 
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the name, but I know it was a painter, re-
ceived a note. And I also stated that George-
F. Perry & Sons had received notes, item-
izing the amounts, for each one was after 
something, but I said, '' ,Gentlemen, the 
notes are out of the picture. They cannot 
be considered as assets.'' 10 

Q You are sure you said that. A Absolutely. 
Q Now, l1ad you received the notes that very 

day, the 9th day of June t A I l1ad received the 
notes that very day . 

. Q Did you tell _ the creditors tl1at you had 
just received the notes and l1ad them in your 
p-ocket1 A I didn't make any statement as to 
when I had received tl1e notes. 

Q D·o you remember G-lueckfield asking you 20 
for a statement of tl1e assets of I{ramerman 1 A 
·r do not and, had he asked me, I .could11 't have 
given tl1em to hirn, because, at tl1at ti1n(~, they 
\Yere only listed in the memorandum f orrn and 
they were in Mr. ]j-,ischel 's office, and I believe 
still retai11ed there. 

Q Well, here was a meeting· of creditors. You 
had held a private conf ere11ce in a small room 
and then you went Ol1t into tl1e large roo1n for 
the purpose of addressing these tl1irty odd cred- 30 
itors. What did yo11 talk: to them about t A 
I talked to them abo11t the approxirr1ate amount 
of money which rr1ight be received :fron1 various 
jobs, vvhen the contracts were completed. 

Q Is that tl1e way )TOU opened your address 
to the creditors 1 A It is. I gave them a 
summary of the financial condition of I{ramer-
man, at that time, naturally. 

Q Yol1 gave tl1em the :fi11a11eial condition. 
Now, in givi11g a11~y body of me11 a s11n1mar3r of ...10 
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the financial condition of · a r>erson, you generally 
give the liabilities and assets, don't you f . 

Mr. l{anter: I object to wl1at he gen-
erally gives. rrhe question is what was 
done i11 this case. 

The Court: Ask l1im wl1at lie told. 

Q What did you tell them as to liabilities a11d 
assets 1 A Do yo11 want me to be specific1 

Q In substance. A They amounted to, ap-
proximately, $16,000 from tl1e Dwork job. 

Q Yes. A There was a bala11ce of $2,000 
due from the L-eon R.ealty Compa11y job ,vhen 
that was completed. 
_ Q Yes. A And tl1ere was about bet,veen 

20 five and seven thousand dollars wl1ich we l1oped 
to realize from tl1e Waldorf restaurar1t, ,vhieh 

. l1ad a space inside the Leon Co1npany's building 
but was in a separate contract . 
. Q. Yes. A Then there were otl1er doubtful 

assets which it was hard to fit a value on. For 
instance, l{ramerman had a l1ouse, he had a .. 
machine tl1at was mortgaged, and various other 
assets, we went over in g·eneral, but the 1nain 
assets were about $16,000 from tl1e D,vork job, 

3 O six or seven tl1ousand dollars f ron1 the Leon 
Realty Company and $2,000-no, that is six or 
seven thousand dollars from the Waldorf job 
and two tl1ousand from the Leon Realty Com-
p1any job, a doubtful equity in his house, and 
other things. 

40 

Q What were the liabilities 1 A I cannot re-
call. 

Q What was tl1e aggregate 1 A I ca11not 
recall what they are. 
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Q Were the liabilities more or less than the 
assets 1 A Tl1e liabilities were more than the 
assets. 

Q As a matter of . fact,_ at the n1eeting that 
was held on June 9, 1926, it was no secret that 
Kramern1an was i11solvent, was it? A No secret 
at all. 

Q As a matter of fact, you yourself made 
that announcement 0? A I probably did. 
· Q Well, you l1ave testi ·fied you did. A "\V ell, 
if I did not, I arn willing to testify 110w. 

Q Now, you have heard tl1e testimony here 
that there were conversatior1s had with you by 
Mr. Jacques Hecht, tl1e attorney sitting at this 
table, a11d his brotl1er, :Louis IIecht. I tl1i11l{ 
you have met the gentlemen? A I have. 

Q A11d the testimo11y is to the effect that 
they called upon you at your place of business 
l1pon two occasions. v\T as tl1ere mer1ti o11 upon 
either occasion of this $9,100 in notes. A Yes, 
sir; it was n1entioned. 

Q Was that mentioned on the first or second 
occasion? A I ca11 't tell you when it ,vas men-
tioned. As a matter of fact, I can't recall that 
Mr. Jacques Hecl1t was there t,vo times. I 
know he was tl1ere. ~Thether he was tl1ere eitl1er 

10 

once or twice or tl1ree times, I don't kno,v, but 80 
I remember the gist of tl1e conversation. 

Q And you remember Hecht asking you whe11 
he would get some money out of that $~,100 
that you were holding? A No, he never did. 

Q What was that? A He ask~ed when he 
could get some money, because, naturally, he 
was anxious to complete his work, because the 
contractors who had started work on these op,era-
tions would naturally expect to be p,aid. 

Q Now, let us confine ourselves to the ques - 40 tion. How was the $9,100 mentioned. A How ... " 
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was the $9,100 mentioned by Jacques Hecht, do 
you meant 

Q Either of the Hechts. A In what way do 
you mean '' how was it mentioned.'' 

Q You have just testified, in answer to m)r 
question, that the $9,100 was mentioned on one 
of these visits. Now, how was it mentioned? 
A It was mentioned in the fact that they were 
anxious for me to go ahead and complete the 
work, because they knew I had agreed to finance 
the work and they were anxious to go ahead 
and finish the work so they could reach the pay-
ment. 

Q Why had you agreed to fina~ce the work? 
A I just told you before. Because we had six 
or seven thousand dollars involved. 

20 Q How did they come to mention the $'9,100? 
A Because I had told them in the creditor's 
meeting that I had had it and because of the 
fact that we were so heavily involved they were 
willing to go ahead and nat11rally they came to 
me and talked about it. 

· 30 

40 

Q You are telling me that upo11 one of these 
occasions the sum of $9,100 was mentioned. Who 
mentioned · $9,100, yo11 or Hecht f A I an1 not 
sure wl1ether I did or I-Iecht. 

Q Why was it ne•cessary ir1 that conversa-
tion to mention the sum of $9,1001 

, Mr. Kanter: Is11't that a11 argumentativ ... e 
question f Isn't it immaterial 1 

Mr. Silver: Now, I don't tl1ink it is in1-
material. I want to sl1ow it corroborates 
the testimony of tl1ese liechts. 

The Court: I ,vill allow it. It see111s to 
me, it calls for a co11clusion. You asked 
him why it was necessary. 
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Mr. Silver: What I am trying to get f'rom 
this witness an .d what he succeeded in not 
telling us thus far is what this conve.rsation 
was concerning this $9,100, which he admits 
was mentioned. 

The Court : Very well, ask him the ques-
tion. (To witness.) What was the conver- lO 
sation about the $9,1001 

The Witness: The conversation, if I re-
call rightly, about the $9,100 was that Fiecht, 
knowing- _ ha·ving been told at the general 
meeting that I had $9,100, wanted to know 
if I would kind of help him out until we 
could get the jobs up to a point where he 
-could get a payme11t. I told hin1 I could 
absolutely not do it, bee-ause I was not .goi11g· 
to throw good money after ba -d. 20 

Q Do you know who has charge of m·ailing 
the bills of George ~-.Perry Co1npany 1 

Mr. Kanter: I ob-ject to that. ,Ve did not . 
go into that ir1 our case. 

Mr. Silver: I tl1ink it is an exl1ibit. I 
think is it Exl1ibit 2. 

Mr. I{a11ter: I press 111y ob~jectio11. 
Mr. Silver: This is Exhibit C. 2 I arn 

ref erring to 1 
The Court: Yes. 

Q Do you 1{110,v ,v.ho mailed tl1at bill 0? 

Mr. I{a11ter: I object to tl1at question, 
sir, not asl{ed 011 dire .ct. 

The Court: I ,vill allow .hirr1 to answ-er it. 

-'-~ Probably the bool{keeper. 

30 

40 



150 
J. Franklin -Perry, cross. 

·Q Mr. Ruckf A No. _ 

·l 

Q Can you explain w~y, on tl1e first day of 
November, 1926, a bill was sent to Frank Kra-
merman for the entire amount of l1is in.debted-
ness to your companyf A I can do it. · 

Q Will you 1 A I will. When I received 
10 the notes from the I_jeon Realty Company, I 

turned them over to Mr. Ruck for our com-
pany. I told him not to mak:e an entry b-ecause 
I had agreed to help finance the job. Not want -

... 

20 

30 

40 

ing to have our company i11volved in financi11g 
other jobs and having been made responsible 
for financing the job, I asl{ed him if he would 
hold these notes in abeyance, first of all, to find 
out if they were collectable, second, so that I 
would have some money available to complete 
my obltgation, and promised to start in _and 
finance the jobs if the occasion arose where the 
creditors had postponed their lien rights and 
we could go ahead witl1 the operation. l\{r. 
Ruck held tl1e notes. It is a matter of bool{-
keeping-( interrupted). 

Mr. Silver: I object to '' a matter of 
bookkeeping.'' I just want to kno,v the 
facts. 

Mr. l{anter: lie has asked for a11 explana-
tion. 

The Court: I will allow him to conti11ue" 
The Witness: I am giving tl1e facts as 

they happened in our office. If, for any 
reason, an account is open on tl1e books ancl 
vvithout specific directio11 as to what to do, 
as a n1atter of routine, statements are n1ailed 
out ~ This is not the only case ,ve have had 
lil{e that. ,Ve have had two of them like it 
this year, ,vhere ,ve k11ow there is no pos-
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sible chance of collecting the . account, but, 
having neglected to notify the girl who·) 
makes ·up the statements, the statements 
were simply co11tinued sent out without noti-
fication. I can cite several cases; they are 
a matter of bookkeeping records. 

Q Mr. Perry, you have just testified that the 
reason you did not want an e11try made on the 
books of this $9,100 is beeause you did not vvant 
your company involved. Is that your testi-
mony1 

Mr. Kanter: · He didn't so testify, sir. 
The Witness: I didn't say that. 
Mr. Silver: Then I will ask the stenog-

rapher to go ·back and read what . lie said. 
It is oniy a few questions. May we, with 
your Honor's permission f 

The Court : All right. 
Two questions and answers read • as fol-

lows: 
'' Can you explain wl1y, on the first day 

of November, 1926, a bill was sent to Frank: 
Kramerman for the . entire amount of l1is 
indebtedness to your compar1y f Answer: 
I can do it. Questio11 f ,vill yo11 f Answer: 
I will. Wl1en I received the r1otes f ron1 
the Leon Realty Compa11y, I tur11ed tl1en1 
over to Mr. Ruck: for our company. I tolcl 
him not to make an entry because I l1ad 
agreed to help finar1ce tl1e job. Not want-
ing to have our company involved ir1 fi11anc-
ing other jobs and havi11g bee11 1r1ade re-
sponsible for financing the job, I asked 
hi1n-'' 

10 

20 .~ 

30 

-10 
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Mr. Silver·: That is enougl1. Now the 
question is why he didn't w-ant to have l1is 
·company involved along those lines. 

The Court: All right. Why didn't you. 
want the company involved t 

10 Q This $9,100 whicl1 you received, did you 
reeeive this in your personal capaeity, Mr. Perry, 
or did you receive it as trustee, or did you re-
ceive it as funds intended for George Perry 
Comp,any! A I received it i11 the capa ·city 
which I was represented, as treasurer of George 
F. Perry & Sons. I was not personally inter-
ested in that meeting. 

Q Exactly. Then l1ow could it l1ave involved 
your -company, if funds intended for y-our com-

2o pany were note-d on. their records as a receipt f 

Mr. Kanter: I object to that question, 
because the Court can j11dicially notice that 
a corporation of the State of New Jersey 
w-ould become involv ,ed by atterr1pti11g to 
malre loans outside. 

Mr. ·silver: That is not-
Mr. Kanter: That is what he said, he 

didn't want his company involved in finane-
30 ing outside jobs. 

40 

Mr. Silver: That is not the q·uestion, yo11r 
Honor. Here is a rr1an who gives $9,100, 
as he claims in l1is def e11se, in liquidation 
of the debt and in the ordinary course of 
business, whe11 a sum of that kind is received, 
it is credited on the book:s. I-Ie said he did 
not credit it in the book:s, because it did 
not involve the company. I think we ougl1t 
to g~et that. It is a very ,veak ans,ver. 
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The .Court : I will allow you to answer tl1e 
question. It seems to me, ·he answered it 
-once before. 

The Witness: ·May I make a s-tateme11t t 
The Court: Answer the question. 

A What is the question 1 
Q _( Q·uestion read as f olows : '' Exactly. Then 

how could it have involved your compa11:y, if 
funds intended for your company were noted on 
their records as a receiptf'') How could it in-
volve your comp-any if th.e notes intended for 
your compan _y was noted on record as received f 
A If we had starte .d in :financin.g ,a buildi~g op-
eration-if you l1ave l1ad any experience with 

10 

the auditors for income tax purpose, you .know 
20 everything goes in, everything is questioned. It 

was a _much easier transaction to credit ICra-
merman on our books, which we did. Kramer-
man was credited o.n our boolrs, but he was not 
credited on the ledger acco:unt. Now, I did 
not say he was not credited. :UJvery note that 
came -in bore the endorsement of George F. 
Perry & Sons and is on the stub of our checl{ 
book. 

Q And every dollar of that $9,100 went to 
George F. Perry .& Son 1 A Is right on the 
stubs of our cl1eck bool{. 

Q And every dollar of that $9,100 went to 
George F. Perry & Son 1 A Absolutely. 

Q Isn't it a fact that one thousand of that 
,vent to George F. Perry & So11 after tl1e filing of 
this bill 1 A Yes. ,Vhat l1appe11~d-l1ave I 
)~our permission to explain that 1 

The Court: Yes. Explain it. 

30 
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The Witness: . As these notes were pre-
sented by George F. Perry & Son, a check 
was issued to me. I opened up· a special 
account, not my own private account-I 
opened up a special account to reserve that 
money to finance the jobs, as I had obli-
gated myself to do, if it ever came to a point 
where I could, at the end of the year, if it 
was necessary for income tax purposes to 
show what was what. Consequently, we took~ 
the bulk of that money with that thousand 
dollars credited to Kramerman 's account, 
whieh we had already done, not on the ledg~er 
account, but on the stubs of our check 
book, a thousand dollars was still open. The 
reason that was open was this: At that 
time, at the end of the year, Mr. Fischel was 
supposed to be-I won't say '' sup,posed to 
be.'' I think: he was, al though I don't know 
it · of my own intimate knowledge, suing 
Dwo·rk. Mr. Fischel had several times stated 
that he could not-did not care to go on 
with the work, because he didn't see where 
he was going to be reimbursed for his 
services. There were $16,000 involved. I 
kept $1,000 out, if there ,vas any cha11ce of 
realizing that money and it came to a point 
of advancing a few hundred dollars to Mr. 
Fischel in order to serve papers and proceed _ 
with the suit, I ,vas still in a position to do 
it . and ready to do it. What happened then 
was that the $1,000 was not crossed off the 
books; the $1,000 went into a s11spense ac-
count. 

Q · Suspense account f A S11sp·ense acco11nt. 
Q It was transferred from the suspense ac-

count after we filed this bill in Chancery, was it 1 
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A Absolutely, because I knew when the bill-
(interrupted). 

Q All right. You have answered it. 

The Court: No. I want his explanation. 
The Witness: I knew as soon as it went 

into bankruptcy that-(interrupted). 
Mr. Kanter: Mr. Perry-(interrupted). 
Mr. Silver: Wait a minute. I wa11t to 

get a complete answer. 
Mr. Kanter: Well, he · said after we 

started suit in Chancery. Get the date. 
Mr. Silver : All right. 

Q Mr. Perry-

The Court: ,V 011ldn 't the books show 1 
Mr. Kanter: That was in February, 

,vas11 't it! February. This suit was started 
in May 21, 1923. 

Mr. Silver: Wl1at was the date that Mr. 
G-eorge Perry personally rei1nbursed Perry 
Company! 

Mr. I(anter: Do yott ,vant tl1at on the 
record 1 

Mr. Silver : Yes. 
Nir. Kanter: Have yo11 g--ot the date~ 
Voice: No; not just this transaction. 
Mr. Kanter: 1927. 

Q Can you tell us, Mr. Perry, when yo11 
dre,v your perso11al check to reimburse Georg~e 
Perry Company to the extent of $1,0001 A Yes. 

Q Ap ·proximately1 A It was after I had 
learned that .Kramerman was in bank:ruptC)T. I 

10 

20 

30 
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.,... 
' 

knew there was no ·hope of fina11cing the jobs 
further than-(interrupted). 

·Q When you were examined on ·the 24th 0day 
of ,January, 1927, before Referee _Porter in this 
suit, isn't it a fact that up to that date you 
had riot reimbursed Per~y Com.pany ·with that 

10 $1,0001 A It probably is. I 1don't l{now the 
exact date. 

Q Will you sa_y it is not1 A No; I won't 
say it is not. 

Q You say it probably is 1 A It probably is. 
Q So we agree it is quite ·prob -able ·you paid 

that $1,000 back after January 24 of this year 1 
A January 24 of -this year, I think: it is prob-
able that I did. 

Q And isn't it a fact that you paid it back 

20 after the accountant went up there and exam-
ined the books of the P,erry Company f A It 
probably is. 

Q All right. Now, Mr. Perry, didn't I{ramer-
man suggest to you turning over these notes 
and all of the assets to a trustee or trustees 1 
A I don't recall that he did, but probably he 
did. 

Q Will you say that you have not testified 
tl1at I{ramerman suggested tur11i11g over the 

3 0 notes and assets to you or other trustees 1 

Mr. I{anter: I object to that question . 
. The proper way to contradict tl1is witness is 

to quote the previous testimony and ask him 
whether that is rig·ht or not. 

The Court : Yes. 
Mr. Silver: We will do that, Mr. Ka .nter. 
Mr. Kanter: Well, do it, then. 

Q I am reading from page 28 of tl1e minutes 
·4o taken in the United States Court before Referee 
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Porter in this district from the testimony of 
John Franklin Perry. 

Q ''Question: Did lvfr. Kramer.man not sug-
gest-'' (interrupted). 

Mr. Kanter: Now, pardon me. Mr. Sil-
ver is deliberately leaving out the prior 10 
que-stion, which does not suggest-which 
suggests the time. 

· Mr. Silver: We will read the whole--page, 
with that ir1sin11ation. If Mr. Kanter wants 
to drag it out, we-(interrupted.). 

Mr. Kanter: _ Read : the former question. 
Mr. Silver: · Where do you want me to 

start! 
Mr. Kanter: Two or three questions 

ahead of that. 20 

Q '' Question : Was it agreed . at that meeting 
or was there a discussion at that meeting that 
the bankrupt, Kramerman, should trustee his 
assets and uncompleted jobs to a committee of 
creditors 1 Answer: There was a discussion of 
various methods of finishing his work, but the 
expression was by all means to finish the work. 
Question: Was there a11ytl1ing mentioned at that 
meeting by :lYir. Kramerma11 about havi11g some 30 
notes amounting to $9,400 i11 his possession 1 
Answer: About the amount I'm not certain. It 
,vas around $9,100. Q:uestion: Did Mr. Kramer-
man not suggest turning over these notes to 
the trustees for the purpose of collecting and 
liquidating this paperf Answer: He may have 
made this as one of the number of' sug·gestions 
that he made.'' 

The Court: T~ere is not any- 4C 
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Mr. Kanter: Contradiction. 
The Court: -material variation b·etween 

that testimony and what he has already 
told you. 

Mr. Kanter: Exactly. 
The Court: They evidently ·had a dispute 

and suggested various ways and means of 
doing it and finally they came to write out 
this Exhibit 1. 

Mr. Kanter: As your Honor well knows, 
under Section 21-A-(interrupted). 

Mr. Silver: Well, now-
1\fr. Kanter: I would lilre to argue this 

thing, too. 
The Court : There is nothing to argue 

20 about. 

30 

Mr. Kanter: The trustee could ask Mr. 
Perry a great plenty. 

Mr. Silver: That statement is wholly 
untrue. It was an allegation of Mr. I{anter. 

Mr. Kar1ter: And I was making him keep 
quiet after the trustee thought I had enough 
out of him. 

The Col1rt: The trustee seems to have 
more influence over you tl1an I have, if he 
col1ld make you keep quiet. 

Q Did you ever tell anybody that if you had 
the notes you could go to the creditors and use 
them as a sort of club to mak:e them fall in line 1 
A I practically admitted that in my other testi-
_mony, if I had the notes of George F. Perry & 
Sons which ,ve had a right to have-

Q That is all right. We don't want to- A 
-there wouldn't be a chance of going into bank-

40 ruptcy. 
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David M. Knoller, direct. 

Q You have testified that I{oos lrnew you 
were collecting the notes. Did you tell Koos you 
were collecting this $9,100 ! A I don't know 
whether I told him I was collecting it. I may 
have done it. But he would have known it be-
cause h.e knew all about the notes. 

Q You don't know, as a matter of fact, Mr. 
Koos did not think you were collecting this money 
for the benefit of all creditors f A Absolutely 
not. He couldr1 't think that. 

Q Well, did you ever have any conversation 
like that? A No. 

Q So, when you testified on direct examina-
tion that I(oos knew you were collecting the 
notes, that is purely hearsay on your part 1 A 
Mr. I(oos did not see me go collect the notes and 
pay the money. 

Q Did you e-ver tell I{oos you were collect-
ing· it~ Yes or 110. A l{oos could11't have known 
specifically that I went down and received the 
money, but tl1e i11ference is there, naturally, if 
you have a note that you are going to collect 
the monev 011 it. 

"' 
Q Did you ever tell I(oos tl1at you had the 

$9,100 f A I may possibly h.ave done so. I 
do not remember precisely that I did. 

Q Then why did you testify on direct that 
I(oos knew it? A \Vell, of course he knew it. 

DAVID M. KN OLLER., s,vorn for the defendant . 

Direct exami1iation ·by Mr. Kanter. 

Q Mr. Knoller, you were one of tl1e trustees 
me11tioned in tl1is agreement, C. 11 A Yes, sir. 

10 

20 

30 
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David M. Knoller, direct. 

Q You are a client of Mr. Charles Frankel, 
aTe you notf A . Yes, sir. 

Q And you know the people involved in this 
agreement, Mr. Kramerman, Mr.- A I do. 

Q All the people whose names have been men-
tioned here today. Now, at this meeting in Mr. 

10 Fischel 's office, on June 9, 1926,-by '' this. meet-
i11g~,'' I ref er to a meeting held in Mr. Fischel 's 
private office-were you present when the notes 
were turned over to Mr~ Perry f A I was. 

Q Was there · any promise -on the part of Mr. 
Perry that those notes would be held a par1 by 
him in trust or to distribute the notes- for the 
benefit of creditors 1 A No, sir. 

Q At tl1e meeting outside, did 1fr. Perry say 
he had received the $9,100 worth of notes t A 

20 Repeat that, please. 
Q At the meeting held outside in Mr. Fischel's 

general office- A Yes. 
Q -where the general meeting was held, did 

Mr. Perry mak:e mention of the fact that he had 
received the $9,100 f A I think he did. 

Q What was his specific language in reference 
to that t A He said something about playing 
ball. He would be willing to play ball with the 
crowd providing they lived up to certain things 

30 that he wanted them to do. 

40 

Q Providing they all sjgned the agreement, 
C. 1 A Yes, sir. 

Q Did he conceal th.e fact in 3:ny way that 
he had received the $9,1001 A No, sir. 

Q What did he say with reference to the 
$9,1001 A He said sometl1ing about if the crowd 
were willing to play ball with him that he would 
finisl1 some _of the jobs that Mr. l(ra1nermar1 had 
left unfinished. 

r 

(' 
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David M. K noller, cross. 

Q Did he say that he was going to distribute 
this-did he use the expression '' out of the 
picture'' with reference to this $9,1001 A I am 
not certain, but I think he did .. 

Q Did he at any time say outside of the meet-
ing in the presence of Mr. Glueckfield, or any-
body who was there, that he was going to use the 
proceeds of those notes ratably for the benefit 
of all creditors t A I didn't hear that. 

Q Did you have anything to do with reference 
to the administration of this trust after -June 9, 
1926 t A No, sir. 

Q Did you mee _t at any time with Mr. Koos 
and Mr. Clarkt A I think we did. 

Q And Mr. Perryt A Yes, sir. 
Q Was demand ever made upon Mr. Perry for 

the $9,100 or any part of tl1e $9,100 f A By 
whomf 

Q By any of you co-trustees1 A Not to my 
knowledge. 

Q Yo11 v\~ere a creditor1 A Yes. 

(]ross examiriatiori by Mr. Silver. 

Q Did you consider the $9,100 as an asset 1 
A Did I consider it 1 I do11 't think-tl1ey V\1ere 
considered as an asset. 

Q By whomf 
• 

Mr. Kanter: He said '' I do11 't think they 
were.'' 

Tl1e Witness: They were not considered 
as an asset. _ 

Q You considerecl tJ1e $9,100 ,vorth of notes 
,veut out of the picture f A I think I did at the 
time. 

10 

20 

30 

-10 
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David M. Knoller, cross. 

Q You think you did t When did you first 
make up your mind about that 1 A Why immedi-
ately after that I went away. I was not feeling 
well. I went away on a trip. I didn't give it 
a11y thought until about four weeks ago, when I 
was s11mmoned to court. 

10 Q You had different ideas about this situation, 

20 

30 

didn't you, Mr. Knoller! A Just what do you 
mean1 · 

Q I say, you had different ideas about the 
situation t 

Mr. Kanter: I object to that. 
Mr . . Silver: I will withdraw that. 
~{ r. Kanter: Y 011 mean to say he made a 

statement before Y 

Q Did you call to see Mr. Perry in connection 
with this case, Mr. Knoller! 

¥r. Kanter: I object to that question. 
What difference does that make if he did 1 

The Court: I don't think it makes any 
difference. 

Mr. Silver: Well, except that it might be 
some admission. 

Mr. Kanter: You can put it on record 
that he tall{ed to me about it, if you want 
to, Mr. Silver. 

Q Mr. I{noller, the trustee in banl{ruptcy has 
a suit pending against you 1 A I think he has. 
I don't know-

Q Weren't you present before Referee Por-
ter's court 011 a certain application to dispose of 
this claim of the trustee 1 Weren't you there i11 

40 courtt 
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David M. Knoller, re-direct. 

Mr. Kanter: I object to the question. 
(Discussion.) 

. .., 

The Court: You can ask him if he ap-
peared and what he said when he did appear. 

Q Did you appear before Referee Porter in 
the post office building in this city! A Yes. 

Q Do you remember having a conversation 
with me in the hall f A I don't recollect. Per-
haps I did. 

Q Do you remember telling me that you were 
going to oppose the trustee settling this claim 
against Mr. Perry, _unless the claim made against 
- A No, sir. 

Q -you received the same consideration 7 A 
I did not. 

Q You did not1 A No, sir. 

Re-direct examiriation by Mr. Kanter. 

Q Have you got a counter claim against that 
case they are suing you int A I have. 

Mr. Kanter: We rest. 

10 

20 

Mr. Silver : We rest. - ·rf your Honor 
please, I thinl{ we will probably require the 
testimony for tl1e purpose of submitting a 80 
memorandum. 

40 
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EXHIBIT C. 1. 

THIS AGREEMENT, entered into this ninth 
day of June, 1926, between FR .A.NK KR.AMER-
MAN, of the City of Newark, County of Essex 
and State of New Jersey, hereinafter ref erred 

1 o to as the party of the first part, and hereinafter 
ref erred to as the parties of the second p•art, 
and J. FRANKLIN PERRY, CHARLES KOOS, 
HENR .Y CLARK and DAVID N. KNOLLER, 
hereinafter ref erred to as the Trustees, as par-
ties of the third part: WITNESSE·TH: 

WHEREAS, the party of the first part is 
indebted to the parties of the second part in the 
various sums of money set forth herein, on 
Schedule A, hereto annexed, and is unable to 

20 pay the same, and desires therefore . to t-urn 
over unto the parties of the tl1ird part, all of 
his estates, rights and .credits, and 

WHEREAS, the parties of the third part are 
willing to accept the same for the benefit of the 
parties of the second part hereto and to use 
the best endeavors to realize as much monies as 
it may be possible to distribute proportionately 
to all of the creditors herein named, without 
any expense or charges, excepting for cost of 

30 
completion of said work, and the said trustees 
and creditors consenting thereto, it is agreed by 
and between the respective parties hereto, as 
follows: 

1. The party of the first part does hereby 
assig·n, transfer and set over unto tl1e Trus-
tees, all of his estate, rights, credits and assets 
for the benefit of the parties of the second part 
to this agreement. 

2. The parties of tl1e second !)art by the 
signing hereto do consent and agree to release 

40 

,, .. ) 
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any and all rights or claims-- under the New 
Jersey Mechanic's Lien Law upon any of the 
buildings, or against any of the funds ren1ain-
ing in the hands of the owners thereof, and the 
said creditors do also · agree to refrain from 
instituting any action · at law or suits in equity 
or proceedings against the said FRANI{ KRA- 10 
MERMAN or against said lands or assets, until 
after the completion of the work to be completed 
by this agreement and the disbursements of the 
funds, included thereunder. 

3. The trustees herein named promise and 
agree to use their best endeavors to complete 
the said job as speedily as possible and to re-
port to the parties of the second p,art, from time 
to time as the work of completion progresses. 

It is understood and agreed that the trustees 20 
may employ the p.arty of the first p,art, as su-
pervisor of the job, at a salary not exceeding the 
sum of $75.00 per week. 

IN WITNESS WHEREOF, the parties hereto, 
have set their hands and seals, the day and 
year first above written. 

Signed, sealed and delivered in 
the presen ·ce of 

Frank Kramerman (L. s.) 30 
Rob·ert McCloery (L. s.) 
Albert Armstrong, Elie. (L. s.) 
Jock Simon ( L. s.) 
Newark Glass Co. (L. s.) 
Edward J. Eichee, Atty. (L. s.) 
Louis Hecht (L. s.) 
F,rank Cicalese (L. s) 
Vreeland-Kearny Lh. Co. (L. s.) 
By Frank Kearney, Trs. (L. s.) 
David N. Knoller (L. s.) 40 
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M. Arthur Wolf (L. S.) 
Jaek Weeks ( L. S.) 
M. A. Wolf, Atty in Fact ( L. s.) 
Uptown Iron Works ( L. S.) 
Colonial Woodcraft Co. (L. s.) 
Carl Goldberg, Pres. ( L. S.) 

10 The R. Isinberg Co. (L. S.) 
S. W. S. Landy, Pres. (L. S.) f 
Clinton Trust Co. ( L. S.) I 

Chas. Koos, Pres. (L. S.) 
Geo. F. Perry & Sons, Inc. (L. s.) 
J. Franklin Perry, Treaso (L. s.) 
Ben. Lifshitz (L. S.) ·t 

I. Burstein and Winarsky ( L. a.) 
R. Lifke (L. S.) 
Max Glass (L. S.) 

\i 
Joseph Sandsee (L. S.) )' V. 

20 
D. Joseph . Cogan (L. S.) 
David N. Knoller, Trustee (L. s.) 
Charles Koos (L. S.) 
J. Franklin Perry ( L. S.) 
Trustees (L. S.) 

30 
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EXHIBIT C. 2. 

· Monthly Statement 

GEO. F. PERRY & SON·s, Inc. 

Office & Yard 
Fabyan Pl. & Lyo11s Ave. 10 

Masons' Material-Concrete Block 

(Cut.) 

Sewer Pipe-High Grade Coal 

Phones Terrace 0060-1-2 

Frank Kramerman 
Nov. 1, 1926 

9/30 
10/30 
9/30 
9/30 

10/30 
9/30 

10/30 
9/30 

10/30 
9/30 

10/30 

9/30 
10/30 

Mat. Acct. 
154 Baldwin St. 

Inte-rest 
130 Goodwin Ave. 
Horatio & Cortland 

Interest 
206 Market St. 

Interest 
57 Chancellor Ave. 

Interest 
43 Custer Ave. 

Interest 
Block Acct. 

43 Custer Ave. 
Interest 

124.20 20 
.62 

2.40 
3547.72 

17.65 
6677.35 

33.22 
3554~95 

17.69 
1578.54 

7.85 30 

107.63 
.53 

15670.35 
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Arthur W. Cross, Law Printer, 55-57 Lafayette Street, Newark, N . .J. 

New Jersey Court of Errors and Appeals 
. 

J. TRACEY HoRTON, Trustee of 
_ Frank: Kramerman, Bankrupt, 

Com .p 1lainant-Aprpellant, . 

vs. 
J. FRANKLIN PERRY, 

.Def endant-App ,ellee. _· 

. BRIEF OF --coMPLAINANT-APPELLANT. 

'Statement of ·Facts. 

This aetion was brought b)r J. Tracey Horton, 
,as trustee of Frank Kran1erman, bankrupt, to re-
cover ·from the 8ippellee .the proceeds of the col-
lection of a series of notes made by · Leon Realty 
Co., to the bankrupt, Franl{ Kramerman, which 
notes ,vere ·delivered to the appellee -by Frank 
Kramerman, in the early part of June, 192·6. Ap-
pellant contends that these · notes were given to . th -e 
appellee to hold -as trustee for -all the creditors 
of Frank K'ramerman, ·an .d -the appellee denies · ac-
cepting the notes ·:under s-t1ch an agreement b11t 
states that the notes ,were in ·part .p,ayment .of an 
in·debtedness existing ,from the s,aid :Krame-rman 
to G-e.orge F. Perry ·& . Sons. It appears that 
these notes ·,vere paid . by the ·makeT, .that Franl{ 
Kramerman was adjudicated a voluntary banl{-
rupt_ on January 7, 192'/, and that the appellant 
qualrfied as trustee on tii'e 14th ·day of February, 
1927. 



2 

As to the Evidence. 
r_rhe appellant in reviewing the testimony ad-

duced 11pon the trial calls the Court's attention 
to what he deems the important facts taken from 
the testimony of the various witnesses and briefly 
sums them up as follows: 

FRANK KRAMERMAN: 

Kramerrnan testified (p. 32) that he was 
brought to the office of the appellee by two 
creditors, Mr. Cohen and Mr. Louis Hecht, and 
that ,vhen he came there ~Ir. Perry asked him 
what was the trouble. He told Mr. Perry that 
he was in a financial predicament and could not 
meet his bills and that they had all fall en on him 
and wanted their money, and Perry sug·gested 
calling a meeting of creditors to ,vork out some 
solution. 

A meeting was called at the office of Jacob 
Fischel, · around June 8th, and the a ppellee was 
p-resent at that meeting (p. 33), and he asked 
Frank Kramerman for the notes in questio11, 
which notes Kramerman, had informed _Mr. Perry 
he had, and that Perry would go out to the people 
and tell them that Mr. Kramerman was not trying 
to go into bankruptcy or trying to rob anybody 
and that he ,vould sho,v the notes to the people, 
and Mr. Kramerman told Mr. Perry that he 
,vould do anything to convince the people that he 
could not pay at that time and wa11ted to finish 
the jobs under the co11trol of the creditors. 

Mr. Perry then promised (p. 34) that he would 
go out and tell the people the whole situation 
and show them the 11otes and to quote Mr. 
Kramerman's testimony ''that these notes will be 
used so that I can finish my jobs and realize the 
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rest of the money. . On these conditions I gav -e 
J\!r. Perry those notes.'' 

Upon being asked by appellant's counsel (pp. 
34-35) whether the $9,100 worth of notes were 
turned over as a p~yment of his indebtedness to 
Mr. Perry, Mr. ·Kramerman answered, ''No, sir, I 
did not, because, if I had to do th ·at, I could have 
given it to him t11e day I ,vas in his office.'' 

Subseq11ently, there was an agreem '.ent dra,vn 
up d·esignating J. Franklin Perry, Charles Koos, 
and David Knoller, as trustees, -and that paper 
received the signature of a g-reat many creditors, 
and in particular the signature of Georg ·e Perry 
Company si_gned by J. Franklin Perry (p. 3fi ). 

Going back to th .e meetin .g in the office of 
George Perry & Sons, Mr. Kramerman is in-
sistent on cross examination that he was brought 
to ·Mr. Perry by Messrs. Hecht & Cohe·n, and that 
they remained right in the private office through-
out the conference (p. 39). This fact will be 
ref erred to further i11 this 1nemorandum. 

Mr. Kramerman on cross examination stated 
that with respect to this meeting that Mr. Perry 
(p. 4fi) would try to convince the people that 
Kramerman had not gone a,vay and taken the 
notes with him and it was testified that there 
was such rumor prior to the creditors' meeting at 
-Mr. Fischel's office. Mr. Kramerman then ,vent 
to Mr. Fischel 's office a11d had Mr. Fischel eall a 
meeting of creditors. The importance of this 
meeting at Mr. Perry's office is the fact that 
in the ordinary course of •events, if I{ramerman 
had any intention of turning over the $9,100 
to George F. Perry & Sons, in part p.ayment 

· o.f their account., Mr. Kramerman could have 
turned over the notes to l\fr. Perry then · a11d 
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there, and in any event _ without waiting for the 
formality of a creditors' meeting, and if the 
inte11tion was not as Kramerman testified that 
these notes ., should be used ·. for the purpose of 
completing the unfinished jobs and if creditors 
,vere not to benefit from this $9,100 "rhy was 
there any discussion bet,veen Mr. Perry and 
N!r. Kramerman about showing these notes t() 
the creditors to dispel the rumor that Kramer-
man had gone a,vay with the notes? · In this con-
nection the Court's attentio11 is called to the 
cross examination of Mr. Kramerman (p. 48). 

Mr. Kramerman testified (p. 51) that Mr. 
Perry stated to creditors i11 the outer room at 
the creditors' meeting that he had taken the 
notes for a purpose, ·to use for the creditors, to 
finish the jobs. 

~ir. Perry did not say that he ,vould personally 
assist I(ramerman in tl1e completion of the jobs 
_(p. 52). Mr. I{ramerma11 testified that Mr. 
Perry was elected '' as mai11 trustee to go on with 
the job, paying me $75.00 salary'' (p. 53). 

Mr. Kramerman when asked on cross examina-
tion whether he ever went to Mr. Perry to tell 
him that he had in his possessio11 $9,000 which 
he failed to t11rn over ans,vered, ''No, because 
he was appointed as trustee.'' Mr. Kramerman 
was asked 011 cross examination ,vhether Mr. 
Perry ,vas to retur11 the $9,100 and l1is answer 
is · ( p. 56) '' not to me. Supposed to l{eep track 
of it.'' 

Kramerman testified (p. 59) that in N ovemb,er 
1926 ( tl1e notes were turned over to Perry in 
June, 1926), that he received a bill from George 
Perry & Sons for $15,000 · which paper is ex-
hibited C. 2. That fact stands as a mute witness 
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of ·the true situation existing in this case. A 
statement taken from the regular books of ac-
count of George Perry Sons, and givi11g no credit 
to Frank · Kramerman for the $9,100 received 
by George Perry does clearly indicate that the 
$9,100 was never to apply as a credit and had 
nothing to do with the accou11t existi11g bet,veen 
Frank Kramerman and George F. Perry & Sons, 
as debtor and creditor. 

JACQUES HECHT: 

Mr. Hecht is a member of the Bar. He testi-
fied (p. 70) that in the month of August, 1926, 
l1e and his brother, Louis Hecht, a creditor, called 
11pon the appellee at his, place of business, and 
that (p. 53.) Louis Hecht asked for a distribution 
out of the funds i11 the hands of Mr. Perry, and 
Mr. Perry stated he would wait a little longer 
before he ,vould distrib11te a11y moneys~ 

On cross examination Mr. Hecht insists that 
he used tl1e -language in addressing Mr. · Perry, 
''that you are l1olding as . trustee,'' and he in-
sisted that that ,vas ''exactly'' (p. 72), ~1l1at was 
said. 

LOUIS FIECJ-IT: 

He testified that in the middle of Al1gust, 1926 
(p. 75 ), while he was at 1fr. Perry's office with 
his brother ( tl1e previous ,vitness, Jacques 
Hecht), tl1at l1e asked Mr. Perr) 7 why lie did not 
split tl1e $9,100, tl1at :11r. Perry a11s,vered (p. 75) 
'' no, I can't do that until I get the mo11ey from 
the Leon Realty Compa11y, and then, when I 
get tl1at !11011ey, ,ve will share it all up.'' 

This version of an alleged conversation seems 
to be f ou11ded on tr11th ,vhe11 it is recalled . that 
in A11g11st, 1926, all of the $9,100 of 11otes of the 



Leon Realty Company had as a matter of fact 
·not b•een collected . 

. HENRY J. RUCK: 
. . 

The appellant called Mr. Ruck, the book:keeper, 
of George Perry & So11s Company, and he testi-
fied that on the first day of December, 1926 (p. 
78), the records of this concern sho,ved that Mr. 
Kramerman o,ved $15,000 to George Perry & 
Sons Compan3r arid when asked why it ,vas . that 
no credits were given to Kramerman prior to 
· December 3, 1926 ( almost 011e-half year after 
,Perry received the notes, and a matter of days 
before Kramerman filed bankruptcy proceedings), 
Ruck's answer is (p. 79) ''He, Perry, told me 
that I should take these notes a11d t1po11 the 
maturity of same I should collect 011 that and in 
· tu ,rn, tur111 the nio111ey over to him, Perry, per-
sortally. '' 

It is respectfully . submitted that if this court 
is in any doubt as to where the truth lies in this 
case that the testimony of Perry's own book:-
·keeper just ref erred to, clears th.e situatio11. 

Here is an officer of a corporatio11, receiving 
$9,100 (to accept Perry's story) to apply on an 
i_ndebtedness existing to that corporation, and 
instructing the bookkeeper to turn over · the 
money when collected 011 the notes to him p-er-
. so11all3r. Does that 11ot bear 011t tl1e appellant's 
conte11tion that Mr. Perry l{new tl1e · funds were 
trustee's funds, and that he had no authority 
to leave them ,vith George Perry & So11s. More 
than that is the startling fact that in the manip-
ulation of these funds, through some over -
sight $1,000 of this $9,100 ,vas retained by J. 
Franklin Perry (p. 80) a11d was only turned over 
to Georg ·e Perry & So11s after a visit of the 
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trustee's accountant who went to inspect the 
books of George Perry & Sons (p. 81). It is 
urged that that fact is the strongest ray of light 
that penetrates any darkness of doubt, which 
might e.xist and the explanation of Mr. Perry's 
b·ookkeeper that Mr. Perry would hold the $1,000 
in a special account ''in his own account'' (p. 
~1) is a flimsy excuse to try to explain, a con-
dition that can only have one explanatio11. 

Why is there talk of special accou11ts of George 
Perry & Sons 1 Why was theie somethi11g· pecu-
liar about this credit of $9,1001 If it was a pay-
-ment received by Mr. Perry and the notes '' were 
out of the picture'' to quote Mr. P ·erry as far as 
creditors were concerned ,vhy ,vas the $'9,100 split 
up by G·eorge Perry and ,vhJr ,vas the $9,100 not 
eredited as the notes matured and paid. That, it 
is submitted, is the ordinary course take11 by 
any organization ,vhich employs a bookkeeper, 
and has a regular set of books. 

· The credit of $1,000 in passing, was not made 
on the books of George Perry & Sons, until 
April, 1927 ( p. 81), ni11e months after Mr .. 
Perry received these notes from Mr. Kramerman, 
three months after I(ramerman was in bank-
ruptcy, after the trustee's accounta11t called upon 
Perry's bookkeeper, six or seve11 months after 
the $1,000 ,vas collected. 

I-IENRY I. SILBERMAN: 

This witne ·ss, a certified acco-unta11t, was the 
mah ,vho discovered for the tr11stee the fact that 
on the first day of December, 1926, Kramerman's 
indebtedr1ess to 1\1:r. Perry appeared as on the 
books of Georg·e F. Perry & Sons as $15 -

. ' ' 826.65 ( p. 87). 
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Mr. · Silberman testified that when he asked 
Mr. Ruck the bookkeeper of George Perry & 
Sons, why the notes amounting to · $9,100, re-
ceived from the first part of June, 1926, were 
not credited to the account as collected and that 
the bookkeeper told him that he had no instruc-
tioris f ro-m any 01ie to credit these notes ( p. 89). 
Does that not bear out the testimo11y as to the 
purpose for what these notes were given, as 
testified to by Kramerman, and Hecl1t. 

JACOB FISCHEL: 

This witness, a member of the Bar, ,vas the 
attorney of J\Ir. Kramerman. He testified (pp. 
90-91) that in June, 1926, Kramerman came to 
see him regarding his financial affairs ; and 
Kramerman had been to see Mr. Perry, and 
Kramerman had $9,100 worth of notes and lie 
left them with Mr. Fischel. That subseque11tly 
there ,vas a meeting (the witness thought on 
the _9th day of Ju11e, 1926), and that l\tfr. Perry 
,vas at the meeting, a11d Kramerman, Frankel, 
I(noller, and a Mr. Koos, were prese11t, and that 
it was suggested by several of the creditors that 
Perry ought to get the notes becal1se he ,vas the 
larg ·est creditor and that he .,vould be in a better 
position to tell the creditors if they '' did11 't play 
ball'' that he had the club over them, and Perry 
asked Fischel to direct Kramerma11 to t11rn over 

. the notes to Perry. 

Mr. Frankel, and Mr. Knoller tlio11ght that Mr. 
·Perry ,vould do tl1e right thing and there was 
no question that Mr. Perry could be tr11sted ,vith 
seei11g that things ,vere properly carried out and 
done for the best interest of everybody (p. 91). 

The ,vitness testified that lie told Mr. Kramer-
man that l1e had a lot of other creditors, and just 
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to prefer Mr. Perry would not be fair. . That he 
would call this meeti11g of creditors and that if 
they did not all come alo11g he would put l(ramer-
man in bankruptcy ( p. 9'2). 

Mr. Knoller and Mr. Frair1kel th.ought they felt 
that Mr. Perry ot1ght to have the notes and that 
he V\rould be in a b-etter position at the meeting 
to tell the creditors '' 110w here I l1ave got them .. '' 
Mr. Fischel stated he ,vouid not be a party to 
the turning over of the notes to Perry. 

CHARL .ES 1(008: 

This witn .ess . is })re,sident of the Clinton Trust 
c·o. of Newark,. Ne,v Je-rsey, and ,vas present at 
the meeting. He testified that (p. 109) 'Mr. Perry 
had the :notes "because I k11ow that Nir. Perrv ., 
was-his 11ame was all rig·ht and we ,vasn 't wor-
ried that the thing ,vas not distributed properly 
after the work was · to be finished, .'' an .d the: ,vit-
ness testifi :Hd on (p. 110) '',\thy, Mr. Perry "ras 
to act as trustee,. of course., ., '' That "'as the un-
derstanding: Nothing else. I v\7ouldn 't stand for 
anyone to turn ov·er a.nything unless - tl1ere lvas 
-·somebody behind · it,'' and at (p;. 111) Q Did 
y·ou hear 11:r. Pe-rry say, in the outside meeting~, 
tl1at he had take11 the notes out of the picture 1 A 
No ; I did • not. 

CHARLES FRANJCEL: 

Tl1is ,vit11ess, a la,vyer, testified that lie we11t to 
the creditors meeting,., representing · a creditor, a 
Mr. Knoller, and that in a11swer to _the question 
of whether he did not tl1i11k: it vras wro11g for 
Kramerman to tu.r11 over $9,100 to one creditor 
his ansvver is ( p. 121) '' N o,v, I do11 ''t,-I ca11 't for 
the life of me, eve11 at this mome11t tell you ,,.,,l1·v 

' v I didn't thi11k at that time, perhaps ·l\'Ir. l(ramer-
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_man should perhap,s g·ive Mr. Knoller a note. It 
didn't oecur to me at the time.'' 

It is submitted that it is very l1nusual to saJr 
the least, that a lawyer should atte11d a meeting, 
knowing that the debtor is heavily involved and 
should sit by seeing $9,100 t11rned over to one 
creditor in clear pref ere11ce without raising a fin-
g·er to object, and not have insisted on 011e of the 
notes being given to his client. 

J. FRANKLIN p ·ERRY: 
The ap,pellee testified (p. 127-129) that 11r. 

liecht and Mr. Cohen, called upon him twice, the 
first time looking for Mr. l{ramerman and the 
second time coming with him and he sugg ·ested 
the calling of a creditors' meeting. That he knew 
that Kran1erman l1ad some notes. That at the 
creditors' meeting he told creditors, that if they 
w9uld make him a pref erred creditor and '' take 
the notes out of the picture'' that he would en-
deavor to complete the jobs and put 11p the cash 
mo11ies ( p. 133), and that Mr. Fischel ,vould 11ot 
ask Kramerman to turn over the notes to him b,e-
ca 11se it would be making George F·. Perry &, Sons 
a p-ref erred creditor. That he tool{ these notes in 
pa-yment of the accou11t due his firm (p. 135). 
That he told the creditors at the meeting that he 
had the notes and that (p. 136) Kramerman was 
to be retained at a salary of $75.00 a "'leek. The 
trustees were tl1en suggested to that he, Perry, 
peing the largest ereditor, a11d because he stated 
that he ,vould help finance he job, was made a 
tr11stee. That Lo11is Hecht called to see him and 
that he never asked for any money as testified by 
lYir. Hecht and Mr. Hecht told him that he was up 
against it and needed some money to finance his 
business. (p. 148-149.) 
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It is submitted that it seems preposterous that 
Louis Hecht should have gone to Mr. Perry for 
financial assistance i11 his o,vn business and that 
the more probable story is the one of Hecht, <le-
manding the distribution of the funds, and receiv-
ing~ the ansvver from Perry, attributed to him. 

Tl1e ,vit11ess Perry further testified that it "\\7aS 
110 secret that l{ran1erman was i11solvent 011 J l111e 
9, 1926 (p. 147), and that he made an anno11nce-
ment to tl1e creditors at the meeting and ,ve are 
·asked to believe that the creditors k:ne,v that tl1e 
defe11dant ,:vas pocketing $9,100 of the i11solvent 's 
assets. In fact, tl1e only tangible assets, and that 
the creditors sat b•y mute. 

The testimony of Lol1is I-Iecht as to l1is conver-
sation with the appellee, it is submitted, is cor-
ro bora te-d by the a p·pellee 's admission under 
cross exami11ation that the subject of $9,100 was 
mentioned by Hecht at the meeting in the 
a ppelle 's place of busi11ess when the Hechts 
called there, and the app,ellee says Hecht wanted 
to l{no,v '' if I ,vol1ld agree to help him out until 
,ve could get the jobs up to a point ,vhere l1e 
could get a payme11t.'' (p. 147.) 

Tl1e appellee Perry (p. 153) admitted tl1at he 
did not turn over the . $1,000 held by l1in1 to the 
Perry Compa11y l111til after the bankruptcy pro-
ceeding~s, a11d that it p-robably · "\\7as · after tl1e ac-
co11ntant l1ad. exami11ed the book:s of tl1e Perr ·y 
Com pa11y ( p. 156). 

The appelle adn1itted that l{ramei,.ma11 prob-
ably sug~gested tur11ing over the notes to a trus-
tee or tr11stees ( page 156). 

DAVID !(NOLLER: 

J\lfr~ IC11oller ,vas one of tl1e tr11stees mentio11ed 
in Exl1ibit C. 1 (p. 139). 1\T}1e11 asked on cross 
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examination whether he considered the $9·,100 
worth of notes had passed 011t of the picture · 
stated that he tho11ght lie had at tl1e time and 
that he n1ade up his mind when hH we11t away on a 
trip that l1e "ras not fe-eli11g ,,rell (p. 161-16:2). 
The Col1rt 's atte11tion is again eailed to the f'act 
that Mr. Knoller, a credito1", and co-trustee, l{new 
tl1at tl1e appelle -e had the $91,100 worth of notes 
and we are to believe made no objections to this 
preference made by the ins-olvent debtor. Is it 
not more · lo:g·ieal to asslune that Knoller kne,v 
that the fu:nds "rere being held for the b€nefit of 
creditors and tl1at is ,vhy l1e made no objectio11. 

This witness "rhen asked if the trustee in bank-
ruptcy has not a suit pending agai11st him an-
swered (p .. 162) ''I think he has-:. I don't lmo,v.'' ' 
-Yet on a cross- exami1,1ation when asked by Mr. 
Kanter (p. 163) whether the witness has a coun-
ter-claim : against the trustee a11s~vered, '' I have.'' 

,It is respectfully submitted that the testimony of 
a ""1itness who o,n direct examination , answers that 
he does not l{now ,vhether there is a suit pending 
agai11st him · and then on re~direct examinatio11 
that he has a .co11nter-clain1 filed, can.not be given 
mucl1 weight. 

POINT 1. 
T·he defendant-appellee holds the pro.ceeds of 

the notes amounting to $9,100 turned over to him 
by Frank Kramerman in June, 1926, as the trus-
tee of the creditors of Frank Kramerman. 

Reviewi11g the evidence, vYe have on the 011e 

hand the testimony of Mr. Krame-rman, to the ef-
fect that the $9,100 of notes in question was 
turned over to JYir. J. FranhJi11 Per1:,.~y, .as trl1stee 
for the benefit of Kramerman's creditors and it 
is resp ,ectf11lly urged that tl1e courts have al,vays 

,. 
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been g11ided to a great extent by the intentions of 
the donor of the trust. 

It has been held that the tr11steeship in person-
alty ca11 be constituted b·y parole, and by the acts 
of the parties. Ea.ton v. Cooke, 25 N. J. Equity 
55. Pitn.ey v. Bolton, 45 N. J. Equity 639, was an 
action to establish a trust of p•ersonal property. 
Bolton received certain securities to hold i11 trust 
for the brothers Pitney for the purpose of co11-
cealing· from one of the Pitney brother's creditors 
his assets. The stocl{ ,vas tra11sf erred to Bolton 
and after tl1e brothers dema11ded a11 accounting· 
Bolto11 disputed the trusteesl1ip a11d asserted that 
I{ay Pit11ey ,vas considerably indebted to him. 
rrhe Court tl1ere held that the securities were 
passed to Bolton in his capacity as trustee and 
that even if l(ay Pit11ey was indebted to Bolto11 
the securities were received as trust property. 
In that case it was also held that a pa"' 
role declaration of tr11st was valid. So 
tl1at even if the agreen1ent with Perry 
and his co-trustees ,vas 11ever completed by the 
sig11ing of the sig11atures of all creditors, yet tl1e 
appellee could 11ot obtain the notes in question 
in the case at bar, a11d the11 seek to appropriate 
these 11otes to the use of Perry & Sons under any 
pretext. 

The testimo11y of l(ran1erman was that if he 
l1ad a11y i11te11tio11 of tur11i11g over the 11otes to tl1e 
ap:i;:,ellee Perry to be applied 011 his i11debted-
11ess to George Perry & S011s· that he coi1ld have 
tur11ed the notes over to Perry tl1e first time he 
was at his office. It is submitted, tl1at, the trans-
£ er of tl1e notes by I{ra1nern1an to Perry was in 
effect a11 assig11ment for the benefit of creditors 
and under the cases the effect of such an assig·11-
me11t is to create a trust and the be11eficial inier-
cst vest i11 creditors, the cestui que trusts, tho11g·h 
tl:cy k~ne,v 11otl1ir1g of it. 
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In Scull cf; Thom .pson v. Reeves, 3 N. J. Equity, 
page 84, it is held that there is no particular for-
mality necessary to the acceptance of a trust. If 
a person actually consents, or if he takes the prop-
erty and exercises any power or rig--ht over it, it 
may be considered an acceptance, and especially 
vvhen the rights of tl1ird persons are interested. 
It is not necessary that there should be an actual 
consent i11 writing or by p·arol; acts fairly imply-
ing a consent are sufficient. · 

There are really no d.efi11ed methods by which 
the Court may determine the questio11 of a trus-
teeship other than by tl1e testimony of the parties 
and the surrounding facts. That Kramerman 
,vas insolvent at the time tl1at the notes were 
turned over to Perry is not disputed. It is hard 
to conceive that the creditors would sit by and see 
_the only tangible or quick assets - of an insolvent 
debtor be turned over to a representative of one 
creditor without complaint. It is the fact that 
such is not the usual human conduct which lends 
strength to the story of the ,vitnesses that Perry 
11ever claimed these notes for Georg~e F. Perry & 
Sons. 

v,That strong ·er fact ca11 be offered to the Court 
to show wl1ere the truth lies than the fact that 
Kramerman many months after he had turned the 
notes over to tl1e· ap1)ellee received a bill from 
the . creditors, George F. Perry &, Sons, for 
$15,000, which bill did not give him a11y credit for 
the $9,100 g--ive11 to -the appellee 0? Does tl1at not of 
itself arouse the suspicion of tl1e Court th~t tl1ere 
,Yas sometl1ing unus11al about this transaction ? 
Does not the testimony of Perry's own bookk:eep-
er, Ruck:, that l1e should collect on these notes and 
on the maturity of the same turn the money over 
to the appellee personally, destroy tl1e conten-
tion of Perry that these 11otes were received to be 
turned over to George F. Perry & So11s i11 partial 
liq11idation of Perry's i11debtedness 1 
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_ _ If the version of Perry is true and these notes 
_,vere turned over in J l111e as an absolute payment 
.what was there strange about a debtor paying 
$9,100 011 a $15,000 bill a11d ,vhy were not the 
credits made as the notes were collected f 

If this is not e11oug·h to convince the Court that 
at the ti1ne when - Perry got these notes he knew 
he received tl1em as a trust fund ,vhicl1 cal1sed tl1e 
instructions given to his book:keeper, wl1at ex-

- IJla11atio11 can the ap -pellee give to explain the 
fact that after a11d at the close of the fisc_al year 
of George F. Perry & Sons, for 1926, tl1e account 
of l(ramerman vYas credited with $8,100, $1,000.00 
ivas retain ,ed by J. Ji'ra1ikli1i Perry perso1ially? Is 
that a system of bookkeepi11g 11sed b~y an organ-
ization having regular book:s? 

The versio11 of I{ra111ermar1 ·is certainly corrob-
orated by these sile11t witnesses broug~ht. from the 
books of the appelle 's o,vn concern who point 
their ·fingers to the tr11th. Are ,ve to disbelieve 
tl1e testimony of l{ramerman who has nothing to 
g'"ai11 from the outcome of this case? -- Are ,ve to 
disb -elieve the s,vorn testimo11y of .Jacques Hecht 
a member of tl1e Bar, that Perry stated tl1at he 
,vould ,vait a little lon.ger before he distribl1ted 
-tl1e mo11ies or the testimo11y of Louis Hecht, who 
.corroborated by his testimo11y tl1e co11versatio11 
l1ad betvvee11 1) erry and l1is brotl1er ( Jacql1es 
·11echt), or are ,ve goi11g· to disbelieve tl1e testi-
-111011y of Perry's 0vY11 bookk:eeper ,,Tl10 can 011ly 
-testify to the truth as emphasized by tl1e records 
-of Georg·e F. Perry & Sons? Are we goi11g to 
-s-\veep by the testimony of a disi11terested certi-
fied acco11nta11t that tl1e book:keeJ)er, Ruck, in-
formed him vvl1e11 the notes vvere tl1rned over by 
the appellee that he had 110 instructions fro111 
a11y one to credit tl1e notes? Are ,ve going to dis-
credit tl1e testimony of ,JacoL Fischel that Mr. 
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Fischel and Mr. Kramerman thought that Mr. 
Perry would do the right thing and there was no 
question that lVIr. Perry could be trusted with see-
ing that thi11gs were properly carried Ol)t and 
do11e for the best i11terest of everybody. Is there 
110 value to the testimony of Mr. Fischel that he 
told Kramerman ''that he had a lot of creditors 
and just to prefer ~Ir. Perry would not be fair 
and that he ,vould .call a meeting of creditors and 
that if they did not all come along that he ,vould 
put Kramer111a11 into bankruptcyf '' Are we to 
sweep a,va~y the testimony of Charles Koos, a · 
bank president in the City of Newark, who testi-
fied that Mr. Perry ,vas to act as trustee and that 
that was the understanding and that he would not 
stand for any one to tur11 over anything u11less 
there was somebody bel1ind it~ Does the la,v call 
for more corroboration than the appellant l1as 
submitted f 

Tl1e Court's attention is called to the testimony 
of Frankel (who attended the meeting of cred-
itors repre-senti11g a creditor) that he couldn't for 
the life of hin1self '' even at this moment tell you 
wl1y Kramer111an should give Knoller a note.'' 
Can the testimony of Knoller, ,vho testified in one 
breath that he did not know whether the trustee 
of I(ramerman was suing h,im and in the next 
that he had filed a counter-claim against the trus-
tee, lead the Court towards the light of truth 1 
What then is left of the defense 1 The testimony 
of the app .ellee ,vho testified that he received the 

-11otes and '' put tl1em Ollt of the picture'' that he 
wanted George F. Perry & Sons to be made a p 1re-
f erred creditor (and through a.11 this the creditors 
sat hypnotized). Perry denies · the testimony of 
Louis Hecht and says that Hecht came to him for 
financial assistance. He (Hecht) picked, in the 
city of a l1alf n1illion people, the appellee Perry 
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as a good samarita11. He ,vent to him not to ask: 
for an accounting of his trusteeship but for help 
i11 his business. We leave that stor)r to the Court 
for v?eighing. 

In closing the Court's attention is called to tl1e 
fact tl1at the appellee admitted 011 the trial that 
he did not tur11 over tl1e $1,000 held by him out 
of the $9,100 to the Perry company until after the 
ba11kruptcy proceedings, and that it was probably 
after tl1e accounta11t had examined the books of 
the Perry co111pany. I-le also admitted that Kra111-
erman probably sugg·estecl turning over the notes 
to a trl1stee or trl1stees. 

In closing it · is s11bmitted tl1at tl1e facts in 
Ila vens v. Brown (99 N. J. Equity 75) cited by 
the Court below i11 its opinion are different from 
the facts i11 the case at bar. In the Havens case 
there was an attempt to establish a trust in a de-
ceased a11d naturally su.ch an attempt :rp.ust be 
viewed with s11spicion, the claim not having been 
asserted in the lifetime of the alleged trustee. In 
this case the alleged trust is based on facts 
claimed b~y the appellant to be clear an<1 co11vinc-
ing. The alleged trustee, a.live and in Court, a11d 
the denials asserted by l1im overcome by a '' "eight 
of evidence ,vhich clearly spells 011t a tr11steesl1ip. 

POINT 2. 

The defendant-appellee should be ordered to 
account to the complainant-appellant, the trustee 
of Franlc Kramerman, bankrupt, for the sum of 
$9,100.00 received by the defendant from Frank 
Kramerman in June, 1926. 

...... 

R.espectfl1lly s11bmitted, 

S. SIDNEY SIJ_lVER ., 
Solicitor a11d of Co11nsel ,vith the 
C~on1 plaina11 t-A ppellan t . 
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New Jersey Court of Errors and Appe~s 

J. TRACY HoRTON, Tru .stee of 
Frank Kramerman, bank-
rupt, 

Complainan ,t-Appellant, -

vs. 

J. FRANKLIN PERRY, 

Def endant-App-ellee. 

BRIEF FOR DEFENDANT-APPELLEE. 

Scope of the Appeal. 
The bill of complaint in this action charged 

that the defendant, Mr. J. Franklin Perry, in 
June, 1926, received from Frank I(ramerman 
notes aggTeg·ating Ninety-one Hundred (9,100) 
Dollars upon a11 alleg~ed agreement that Mr. 
Perry wnuld distribute the proceeds thereof' 
among all the creditors of Frank Kramerman. 
The trustee in bankruptcy brought the suit not 
for the purpose of having payment distributed 
among all the creditors rata .bly, but for the 
purpose of ha .ving this Ninety-one Hundred 
.($9,100) Dollars t11rned over to him, the trustee. 
The appellant's brief in.dicates that thls ap,peal 
i·s a·esig 'n.ed solely to review a question . of fact, 
decided ' adversely to him,. 

POINT I. 
The evidence established that Mr. Perry re-

ceived the notes, not in trust, but as treasurer of 
the Perry firm, in partial payment due to it, 
pursuant to, and in accordance with, prior ar-
rangements made with the Perry firm. 

1. 1fr. J. Franklin Perry in June, 1926, was, 
and for many years p.rior thereto had been, the 
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treasurer of Geo. F. Perry & Sons, Inc., a cor-
poration, one of the oldest and most reputable . 
wholesale dealers of mason materials in New 
Jersey. Frank Kramerinan had been dealing 
with the Perry firm. In F'ebruary of 1926, 
Kra .merman c;ame to Mr. Perry and wanted to 
b.uy mason materials for the so-called Leon 
Realty Company job, on Market street ( -State 
of Case, bottom p. 124 and top p. 125). The 
term.s of the payments to be m.ade by I"eon' 
Realty Company to Kramerman were very un -
usual, ''because it involved a payment of ap-
proximately sixteen thousand dollars in notes'' 
(State of Case, p·. 125, I. 3). After checking over 
the matter, the Perry firm agreed to supply 
n1ason materials for the Leon Realty job -to Kra-
merm .a11, and . agreed to take '' around seven or 
eight thousand dollars ( of tl1e Leon Realty 
notes) in payment of materials'' ( State of Case, 
p. 125, 1. 30). Thes-e notes, Kramerman agreed 
to turn over in payment of the materials on 
tl1at particular job (State of Case, p. 125, 1. 32) . 
During the same time, the Perry firm was sup -
plying · materials on. three or four other jobs 
of Kramerm .an, continuing to sell materials until 
about Marc ·h of that year, the last delivery date on 
each of these jobs being well within four months 
prior to June 9, 1926 ( State of Case, p. 126, 1. 
15 }. Also during · this time, the Perry firm was 
s11pplying materials for the Hershey street job, 
and being requested by Kramerman to release 
the right of lien on that job, agreed to do so upon 
the stipulation that an additional three or four 
thousand dollars of Leon notes were to be turned . 
over for the release of the Hershey street job, 
instead of receiving cash . from that job (State 
of Case, bottom p. 131 and top p. 132). Around 
June 9, 1926, Mr. Perry ascertained that I(ra-
merman ,,vas '' tied llp '' ( State of Case, Po 129, 
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I. 20), and although the L,eo11 Realty Com-
pany job • was not com.pleted, Kramerman had, 
as a matter of fact, to the surprise of Mr. Perry, 

· actually receive ·d sixteen thousand dollars notes 
from the Leon Realty Company (State of Case, 
p. 129, 11. 28-38). Perry then asked for his 
notes, and was told by l{ramerman that he, 
Kramerman, had disbursed some of the notes, 
and that the balance were in Mr. Fischel's pos -
session ( State of Case, p. 130, 11. 1-8). 

2. Mr. Perry promptly went to Mr. Fischel's 
office, the meeting taking place in the private 
office of Mr. Fischel, in the presence of Mr. 
Fis-ehel and at least also l\!Ir. Frankel, Mr. l{oos, 
Mr. l{noller, Mr. I{ramerman and the late Frank : 
I{earney ( State of Case, p. 130, 1. 25). Mr. 
Perry explained that under his firm's contracts 
vvith Mr. Kramerman, his firm had the rig ·ht to 
the notes (State of Case, pp ·. 131-132), that his 
firm has the right of enforcing payment by a stop-
notice on the Leon job (State of Case, top of p. 
131, 11. 10-15), and by way of lien on the Dwork 
job, as ,vell as the rig ·ht of three or four thousand 
dollars of additional notes for releasing the Her-
sl1ey street job (State of Case, p. 132, 11. 10-20). 
11r. Kramerman then said ''I PROMISED MR. 
PERRY THE NOTES'' (State of Case, p. 132, 
1. 30). Then followed some general conversation 
to the effect that the Perry firm was bei11g made 
a preferred creditor, but as a result of the 
conversation, the notes were turned over, en-
dorsed by Kramerman, to the Perry firm (State 
of Case, p. 135). This trans-action · was not a 
secret transactio11; it ,vas done i11 the presence 
of at least Mr. Fischel ( the attor11e~y of Mr. 
l{ramerman), Mr. Knoller, l\!Ir. Koos, Mr . 
Frankel, the late Mr. I{earney, and possibly also 
~fr. Clark. This tran saction simply carried oitt 
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the arrangemerrit that K ramerm .an had made with , 
the Perry · firm to tu .rn over the notes, in part as 
payment for the materials furnished for the 
Leon Realty job, and in p•art for the release of 
lie11 on the IIershey street job. Mr. Perry at 
no ti1ne agTeed to take over the proceeds of the 
notes and pro-rate them proportionately to all 
the creditors ( State of Case, p. 135, 11. 10-15). 
Mr. Perry took these notes in payment on ac-
count of the amount due to his firm and for no 
other reason or purpose (State of Case, p. 135, 
1. 15) . 

3. After the notes had been tit-rned over, there 
was another meeting in the outer room of Mr. 
Fisehel 's office, at which the affairs of Kramer-
ma11 were discussed. Somebody asked -abot1t 
what had happened to · the notes. Mr. Perry 
listed the notes that had been given to him by 
Mr. l{ramern1an ( State of Case, p. 1_36, 11. 10-25), 
gave the information about the notes that had 
bee11 given by l{ramerman to the Clinton Trt1st 
Company and the other creditors (State of Case, 
p. 136, 1. 25), and stated specifically '' the notes 
are out of the picture.'' A suggestion V\ras then 
made and adopted for the appointment of tl1ree 
trustees. A trust agreement was in1mediately 
dra,vn up, but there is n.ot a single w-ord in this 
trust ag-reemerit that the trustees were holding ' 
these ,notes, or that Perry w·as holdin .g them, for 
the ben.efit of the creditors, or to distribu :te the 
the proceeds of the n.otes pro-rata. 

4. Of course, no attempt is being _made, or 
,vill be made, to recite all of the evid~nce; the 
foregoing is only a brief su1nn1ary of tl1e acts . 
and of statements 1nade contemporaneously ,vith 
those acts. The acts, which speak louder tha11 
,vords, clearly sl10,v that l\1r. Perr~y received 
these notes simply as the treasurer of his firm . 
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Flis co-tru.stees, JJf r. Clark and Mr. J(oos, riever 
asked him. to tu,rn over the. collected proceeds. 
Mr. Clark is the head of a very large lumber con-
cern in this city and ~fr. I{:oos is the president 
of the Clinton Trust Company. Both of these 
concerns were creditors of Mr. Kramerman. 
vVould not these men have asked Mr. Perry to 
tur11 over the p,roceeds of these notes if he had 

, received the notes for the benefit of the cred-
itors f The fact that these men 11ever made an3r 
such request is most persuasive of the fact that 
Mr. Perry received tl1em for his firm, a11d n.ot 
as a trustee. 

POINT II. 
The credible evidence in this case is against 

the contention of the compla.inant, and supports 
the defendant's version of the transaction. 

5. ICramerman was 011e of the ,vitnesses called 
by the con1plainants. He testifies that of the 
I.Jeon notes that he l1ad received, he had given 
about two thousa11d dollars to the Colonial '\Vood-
working Company in partial payment of ,vhat 
,vas due it (State of Case, p. 40, 1. 26), had 
g·iven one thousand dollars to tl1e Clinton Trust 
Company in partial pa·yment of wl1at was due it 
(State of Case, p. 14, 1. 30), had given Goldn1an 
& Schwartz, about a thousand dollars, and had 
given eigl1t l1undred dollars to a rabbi, a certai11 
part~y in Roselle, by th.e narne of Green berg · 
( State of Case, p. 40, a11d top of p. 41). I11 an 
ung·uarded n1on1ent, Mr. I{ramerrnan, at bottom 
of page 41, says : 

Q . In any event, every niote you gave ou-t 
u 1as in, 7JaJf1nent of you •r bi.lls? A Yes, sir 
(State of Case, bottom p. 41). 

If that is true, \\rl1at reaso11 is there for say-
ing· tl1at tbe 11otes given to the Perry firm were 
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.given on any other basis? l{ramerma11 says . 
that Perry sup •plied materials on five jobs (State 
of Case, p. 42, 1. 12), that he owed the Perry 
firm about fifteen thousan ·d dollars ( State of 
Case, p. 42, l. 16), these being materials fur-
nished within fo11r months (State of Case, p. · 
42, 1. 25), and that in June, 1926-, no stop-notices 
had been filed in respect to the Leon job at 
206 11arket street (State of Case, p. 42, 1. 30). 
Kramerman also said that whe11 he started the 
Leon job, in February, 1926, he and Mr. Perry 
discussed the fact that the last payment from . 
the Leon job was to be made in notes, and he, 
KRAMERMAN, AGREED TO GIVE THE 
PERRY FIRM THE NOTES IN PAYMENT 
OF THAT JOB (State of Case,-p. 43, 1. 35). 

· Kramerman admits that he got the notes before 
he had actually completed the Leon job and does 
not deny that Perry expressed surprise that 
Kramerman had the notes before the job was 
fi11ished ( State of Case, p. 44, 11. 5-20). All of 
the jobs were jobs upon which the Perr~ r firm 
had either a right of stop-notice or mecha11ic 's 
lien (State of Case, p. 44, 11. 22-25). On ,June 
9, 1926, Kramerman testifies, there ,vas a con-
ference in Mr. Fischel' s private office between 
him-, Kramerman, Mr. Fischel (Kramerman 's 
.attorney), Mr. l{oos, Mr. Perry, Mr. Frankel 
and Mr. l{noller ( State of Case, top of p. 23), at 
whicl1 time Mr. Perry asked for tl1e notes (State 
of Case, p. · 4 7, I. 30), and that after some con-
versation, which has no me .. ?tion of trust in it, 
I{ramerman delivered the notes to Mr. Perry 
in the presence of Mr. Fischel, 11r. Koos, 11:r. 
Frankel and Mr. I{noller (State of Case, p. 49, 
11. 25-30). Then follo,ved the meeting in the outer 
room ( State of Case, p. 49, 11. 30-40), where the 
q11estion of wl1at happened to tl1e notes came up, 
and Mr. Perry '' told them ,v·hat he has got'' 
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( State of Case, p. 51, 1. 8), and told them the 
amount of the notes (State of Case, p. 51, 1. 32). 
l( ramerman never weni either to · Koos or to 
Clark to com.plain of a1iy· alleged failu .re of Mr. 
Perry i111• tu.rnin .g over th,e proceeds of the notes 
(State of Case, p. 54, 11. 10-12), even thoug ·h no 
cash was being advanced for any jobs (State 
of Case, p. 55, I. 22). Clearly, this testimony 
of Mr. Kramerman corroborates Mr. Perry. 

6. Henry J. Ruck was another witness called 
·by the complainant. He testified that . all of the 
ninety-one hundred dollar notes were credited 
to the account of Kramerman b,y the Perry firm 
in 1926 (State . of Case, p. 79, 1. .38), with the 

· exception of t,vo five l1undred dollar notes that 
had been collected by Mr. Perry personally, b11t 
which was s.ubsequently credited to the account 
of Mr. Kramerman (State of Case, p. 81, I. 30). 
Certainly, this teftimony also is corroborative of 
Mr. Perry's testimony. 

7. J aeob Fischel, - another ,vit11ess called by 
tl1e complainant, instead of contradicting Mr. 
Perry, seems to bear out the material portions 
of lVIr. Perry's statement of the facts. At page 
92, lie testifies : 

The Witness: All rigl1t. I will try ~,_to get 
to that. I was requested to turn over notes, 
or have Mr. l{ramerman t11rn o,rer notes. 
The notes were in my safe and I brought 
them out to turn over 'the notes to Mr . 
Perry. 

The Court: Who asked you to do that? 
The ,Vitness: Mr. Perry and Mr. Fra1ikel 

and "/JI r. J(rioller an.d Mr. I( ramerma1i joined 
alorig iti it-tho11ght that it wo11ld be well 
t? do t_hat, possibly, and I raised the ques -
t1on-(1nterrupted) (State of Case, top of p . 
92). 
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Further on, at page 9'4, line 10, et seq., he says : 
Q Were any of those questions concern -

ing · these notes 1 A I believe there were. 
Q And did Perry state at that time-

(interrupted). 
The Court : No. 
Mr. Kanter: No. ''What did Perry 

state 1 '' 
Q What did Perry state f A He said he 

had the notes. 
Q For what purpose? A I don't be-

lieve he, to m.y re1collectiort, stated for what 
purpose, except that he let out that, if they 
all came along, the affair could be wound 
up very nicely and everybody would share 
properly; that he fig·ured, if the work were 
all competed, at least about seventy-five per 
cent. would be realized by the creditors. 
That was conditioned, of course, on all of 
them joining in there. 

Q Was M.r. I(oos there at any time f A 
Mr. l{oos was in my office, and I think he 
was there during part of that meeting, in 
the outer office (State of Case, p. 94). 

It must be noticed that the foregoing testi -
mony of Mr. Fischel, all given under direct 
examination, DOES NOT CONTAIN ONE 
\\ TORD I11PI_;YING THAT MR. PERRY IN 
ANY 1V A Y AGREED TO HOLD THE NOTES 
AS TR .USTE·E OR TO MAKE ANY PRO-
RATA DISTRIBUTION THEREOF. Mr. 
]j--,ischel admits that there was some disc11ssion . 
about the fact that tl1ese notes -were to be turned 
over in aecorda11ce ,vith some previous arrange-
ments ( State of Case, top of p. 95), but as he did 
not know whether tl1at arrangement was tl1e fact 
or not, he, Fischel, did not want to advise his 
c.lient to turn over the notes. He further says, 
at pag~e 83: 

Q Didn't Perry sa) r, '' K raniermari, I a1n 
en.titled to those riotes. You promised them 
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to me.'J Didn't Kramerman say that1 A 
II e may have u.sed that exp ·ression. 

Q· And didn't he say that in your pres-
ence, before you went out to the large meet-
ing 1 A Possibly, yes (State of Case, p. 95, 
11. 35-40). 

The notes vvere then turned over, and after 
that there was a general meeting in the outer 
office of Mr. Fischel. With reference to the con-
versation at tl1at meeting, Mr. Fischel, at page 
98, . states: 

The Court: vVhat did he (meaning Mr. 
Perry) say1 
Q What did he 8ay1 A And said that 

l1e had those notes. Now, whether it was in 
reply to a question by one of those present, 
who first asked, '' w·here are those notes f' ,. 
and Mr. Perry said, '' I have the notes,'' or 
whether he said it without that, I don't re-
call. 

Q Was it this expression Mr. Perry itsed: 
'' Those 1notes are ou.t of the pictu.re. '' A 
I think he used some expression of that kind . 
( State of Case, p. 98, 11. 1-15). · 

It is thus seen that ~Ir. Fischel 's testimony 
also corroborates the testimony of !fr. J. Frank-
lin P_erry. 

8. Another witness called by the con1plainant 
,vas Mr. Charles Koos, the president of Clinton 
Trust Compa11y, the latter being' one of the 
creditors of Frank I(ran1erman. Counsel for the 
•complainant attempted to p11t in the n1outh of 
this witness a version of the transaction that 
,vould be favorable to the complainant, but the 
Court prevented tl1is, as is illustrated at the bot-
ton1 of page 109, and top of page 110: 

l\!Ir. Silver: D·oes your I-Ionor want-
. The Cou~t: That is a very leading ques-

tion, ~fr. Silver, you are putti110- the vvords 
right in his n1011t h. b 
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Mr. Silver: Does your Honor want to-
The Court: What we would like to have 

Mr. Koos tell us is, what wa.s said . at the 
general meeting of the ·creditors, withou .t 
suggestion on you1r part as to W'hat his an -
sw ,ers are to be. 

Mr. Silver: Al~ right. 
The Witness: Well, that the tru.stee be 

ap·p,ointed to finish the work .. There was 
some jobs which there was a lot of money 
involved, I think, one on Chancellor avenue, 
about sixteen thousand dollars ( State of 
Case, bottom of p. 109, and top of p. 110'). 

In other ,vords, when this witness is not being 
prompted, he states that the only thing that hap -

. pened at the general meeting was a discussion 
· of the con1pletion of tl1e jobs, and mentions no 
· statement that Perry took the notes for distribu .. 

tion. w ·hen cou11sel for the compiainant, not .. 
withstanding the Court's adn1onishing whicl1 
has just been alluded to, a~ks this. witness the 
direct question concerning the ninety-one hun -
dred dollar notes, the testimony is as follows: 

Q D·id you hear an.y discu.ssion or state -
ments made in the outer office as to the 
.$9,100 worth . of n.otes which Perry had 1 
A ,I w-ouldn't want to say that-I don't re -
call (State of Case, p. 110, 11. 15-20). 

This witness goes on to explain, under cross 
examination, that the Clinton Trust Company 
had received one of the I .. eon Realty notes, that 
the notes turned over to Mr. Perry were so 
turned over in the presence of I<:oos, Fischel, 
Knoller and Frankel in the private office of lV[r. 
Fischel, and specifically testified: 

Q Of course. And when tl1e notes ,vere 
delivered to Perry, there ,vas 110 trustee, 
either, was there~ A Not before the notes 
,vere given over to him, no. 

Q The notes were given / over before any 
trustees were appoi1ited or any tritst ees were 
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elected; isn/t thal tru.e? A Yes (State of 
Case, p. 113, 11. 25-30). 

Mr. l{oos' testimony is barren of any actual 
evidence that Mr. Perry received these notes 
as a trustee. Counsel for the complainant at--
tempted to cure Mr. I{oos' testimony, so fatal 
to the complainant, by his re-direct examination 
(State of Case, p. 114, 11. 19-31), as follows: 

Q But the discussion about turning 11otes 
over to Mr. Perry and having trustees was 
before the notes were turned over that day, 
wasn't it1 A (Witness pauses.) 

Q You remember that, don't you f A 
(Witness pauses.) vVell, I wouldn't-
couldn't say just how that was. 

Q ·You· mean- A It was-_ the under-
standing · was, of course, that there be trus-
tees appointe-d. 

·Q An .d then the notes were given. tO' 
Perry? That is what I an1 trying to mak.e 
clear. A I think : they ( mea1iirtg the notes) 
ioere given before (State of Case, p. 114, 11. 
19-31). 

In other ,vords, the notes . were tt1rned over 
- to Perry before there was . any suggestion of 

trustees, and i11 this aspect of the case, Mr. Koos' 
testimony supports the contention of tl1e de-
f enda11t. 

9. It is significant to observe that co11nsel for 
the complainant failed to call as his witness 1{r. 
Clarl{, who ,vas present in court (State of Case, 
p. 67, I. 13), failed to call Mr. I{11oller, and failed 
to call l\ifr. Frankel. Instead of calling these 
,vitnesses, co11nsel for the complainant attempted 
to rely upon some half-baked statements of ad-
missions, or quasi-admissions, alleged to have 
been made by Nir. Perry to the Hecht ,vit-
nesses. · All tl1e other ,vitnesses called by the 
complainant, ,vho testified to a1rv 111aterial facts 

.J ' 

that is, 11r. l{ran1erman hi1nself, 11r. Fiscltel, Mr. 



12 

Koos, and not excludi11g· even Mr. Glueckfield 
(whon1 the Court knows, as indicated on page 
63, line 30) corroborate the contention of the de-
fendant that .Mr. Perry receive-d the notes, in 
accordance with previous arrangement, in partial 
,Payment of the accounts due to the Perry firm. 

This Court will observe that the testimony of 
Mr. Glueckfield, a witness called by the complain-
ant, whose testimony on direct examination seems 
so helpful to the complainant, is not even men-
tioned in the present brief of counsel for the com-
plainant-appellant. It is fair to assume that coun-
sel for complainant-appellant does not wish to 
assume the responsibility of arguing for the credi-
bility of the evidence given by Mr. Glueckfield. 

10. One of the witnesses which counsel for 
tl1e complainant failed to call but whon1 the de-
fendant called, was Mr. Charles Frankel. Mr. 
Frankel recalls -the meetings in Mr. Fischel's 
office clearly. He points out there were t,vo 
meetings. One meeting was in the private of-
fice of Nir. Fischel, and following that there 
was a general meeting in the outside office 
(State of Case, p·. 115, 1. 18). Mr. Frankel vvas 
representing Mr. I{noller who was a large cre ·d-
itor of Mr. Kramerman (State of Case, p. 115, 
I. 33). Mr. Perry requested the notes which Mr. 
Kramerman seemed willing to turn over, but Mr. 
Fischel didn't know whether they should be 
turned over or not. In any event, the notes 
were turned over, and this was all that hap -
pened in ~1r. Fischel 's private office. Particular 
emphasis is laid on the following testimo11y, at 
pag ·e 117, line 9, et seq.: 

Q Now, have yo11 told us everytl1ing that 
happened in Mr. F'ischel 's private office, up 
to that time ~ A I tl1ink so. There 111ay 
have been one or two vvords said here, there 

-
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and elsewhere that did not amount to any-
thing. _ 

Q Was there ever a statement made di-
rectly or indirectly by Mr. Perry that he 
woitld hold those notes as tru ,stee for th,e 
benefiit of Mr. Kramerman's cred'itors? A 
No. 

Q· Of no fashion . at all? A No. 
Q No words of that character at all? A 

No (State of Case, p·. 117, line 9, et seq.). 
After this, there was a general meeting in the 

outside office of Mr. Fischel, and the only thing 
said in reference to tl1ose notes is contained in 
the following testimony (State of Case, p. 117, 
11. 23-33) : 

Q Did you go out to the general meeting 1 
A I went out tl1ere. 

Q. Were you there during · the entire time 1 
A I was there during the entire meeting. 

Q Was the question of these 11otes, these 
$9,100 worth of Leon Realty notes, brought 
up in any way1 A Only this, that Mr. 
Perry was asked somethin.,q abou.t the notes, 
a1i.d Mr. PerrJJ said, '' TliES'E NO_TES ARE 
OUT OF TI-IE PIC 'TURE. If you boys 
,vill come along and don't start an~y suits 
against ~-fr. Kramerman and don't get-
do11 't do anything in any way, I mig ·ht play 
hall with yot1'' (State of Case, r>. 117, 11. 
23-33). 

Sorne time after,vard, FJxhibit C. 1, t]1e trust 
agreement was dra,;vn, but tl1ere vvas no st1g·-
gestion that these notes vvere to be put i11 that 
paper's sehedule of the assets held by tl1e trus-
tees ( State of Case, p. 118, 1. 18), and there was 
never an~y suggestion that Perry held the notes 
for the purpose of distributi11g them pro rat a 
among the creditors (State of Case, }J. 118, 11. 
22-30). The notes ,vere received by lVIr. Perry be-
fore there ,vas any election of trustees, an.d it was 
not kno,v11 until the close of the g·0 neral n1eet-
i11g· ,vhether there ,Yere to be an ·y trustees or 
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wl10 the trustees were to be. The rigorous cross 
exa1nination of complainant's counsel did not in 
any way destroy this straight£ orward and truth-
f11l statement of this well reputed memb ·er of 
the Bar, corroborative of the defendant. 

11. Mr. J. Franklin Perr-y: was called as a. 
,vitness in his , own behalf. The circumstances 
to which he testifies and the statements of the 
parties made at the time, which have been allude,d 

. to under Point I, indicate clearly and forcibly 
that there was nothing · underhanded or dishon-
est about the transaction, that the notes were 
received by l1im purely in part payment of the 
debts due to the Perry firm, and that he never, 
either at the time that he received the notes or 
at any time afterwards, agree·d to make dis-
tribution of the proceeds thereof. The rigorot1s 
cross examination of counsel for the con1plainant 
did not in any way destroy this statement. It 
is a pleasure to have presented a witness of this 
character to the Court, and we asked the Court 
to co11sider the demeanor and attitude of this 
,vitness on the stand as well as his frank and 
straight£ orward statements as strong evidence 
of the truth of l1is version of the transaction. 

12. Another witness which counsel for the 
complainant failed to call was Mr. David M. 
I{noller. He also was present at the meeting 
in Mr. Fischel 's private office, and his evidence 
briefly is as follows: 

Q1 Was there any · proniise on the part of 
Mr. Perry that those notes wou,ld be held 

· apart by h;im in tru .st or to distribu.te the 
notes for the benefit of creditors? A No, 
sir (State of Case, p. 160, 1. 15). 

Q Did l1e sa~y that he ,vas g·oi11g to .dis-
tribute this-did . he iise the expression ' ( oui 
of the pijctu.re'' with reference to this $9,100? 
A I am not certain, but I thirik he did 
(State of Case, p. 161, 1. 1). 
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Q Did: you con,sider the $9,100 as an. 
asset? A Did I consider it t I don.'t thin .k 
-they were con-sidered as an asset. 

Q By · whom.? 
Mr. Kanter: He said '' I don't think 

they were.'' 
The Witness: They w·ete not considered 

as an asset (State of Case, p. 161, 1. 35). 
Q You considered the $9,100 w·orth of 

notes went ou.t of the picture? A I think 
I did at the time ( State of Case, bottom of 
p·. 161). 

Mr. Knoller was a witness who "\\7 0uld gain 
by a distribution of the notes a11d his testimony 
is, therefore, against his financial interests. Cer- · 
tainly, wl1en a witness testifies to that effect, 
l1is testin1ony is entitled to great weight, and 
it corroborates tl1e defendant's versio11 of this 
transaction. 

13. It is axiomatic that the complaina11t, l1nder 
the law, is oblig·ed to prove l1is case by the 
greater weigl1t of the evide11ce. This, he has sin-
g~ularl-y failed to do. Instead of the testimony 
favoring · the complainant, vve respectfully con-
te11d that it weighs, a11d over,veighs, i11 favor of 
the defendant. !fr. tT. Franklin Perr3 r is sup-
ported not only b3r tl1e circl1mstances, but b-y· 
tl1e testimony of Mr. l{ran1ern1a11, ~Ir. R.l1ck, Mr. 
Fischel, Mr. Koos, J\tfr. F1ra11kel, and Thfr. I(noller; 
as against this testimon~y, we have the incon-
seqt1ential testin1011~y of the Hecht bo31s a11d 1fr. 
Gll1eckfield; the less said of tl1e latter, the bet -

. ter. The testimony of Mr. Silberman does not 
in any way bear on the issues, as the Cot1rt, 
in tl1e course of the trial, indicated (State of 
Case, p. 89, 1. 25) that there ,vas no necessity 
for cross exan1ining that witness. We l1rge that 
on the facts themselves there should be an ·ad-
judication i11 favor of the defendant. It must 
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be clearly borne i11. mind that the Perry firm 
received nothing as a result of this transaction, 
excepting, "rhat under the law it could have re-
ceived, had it enforced its rights b-y w·ay of stop-
notice or by way of mechanic's lien~ 

POINT III. 
The record before, the Court does not, in equity, 

justify any decree in favor of t;tie complainante 

14. It has been repeatedly held tl1at a prom-
ise to hold p,roperty in trust will not be en-
forced, unless the trust is established by clear, 
unequivoeal and eonvincing proof. 011ly a few 
of the late eas~s on this subject ,vill l)e re- . 
f erred to. 

15. Th11s in the case of Have11/s v. Brow ·n, 99 
Eq. 75, 132 Atl. 755, decided b~y Vice-Chancellor 
Backes, in Mareh, 1926, after examining a large 
n1ass of testimony, some of ,vhich indicated that 
the prorerty · was to be held in trust, the Court 
found that the intention to create the trl1st "ras 
highly impr,obable and was challenged by acts 
inco1isi.sten .. t with the idea of the trust. So, in 
the -case at bar, that Mr. Perry should have 
created a trust in respect to the notes, ,vhen the 
Perry firm could have recovered all of its money 
either by way of stop-no~ice or by way of me-
chanic's lien is highly · im.probable. Fu.rther-
1'nore, it is un.contradicted i111 this case . that I( ra-
m.ernian. had promised these notes long prior to 
the time th.at the Perry firm received them, and 
contemporaneou.sly with the time that the Perry 
firm first extended credit on the I_Jeon job, arid. 
again at the time that the PerrJr firm released 
its rig ·ht of lien on the Hershey street job. TJIE 
PERR.Y FIRl,f CAN NO LONGER BE RE-
STORED TO THE POSITION IT THEN OC-
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CUPIED .. IN VIEW OF THESE FACTS, IT 
IS ONLY EQUITABLE THAT THE P·ERRY 
FIRM s ·HOULD BE PERM;ITTED TO CON- . 
TINUE TO HAJTE WHAT IT IS JUS 'TLY 
AND EQUITABLY ENTITLED TO. The fact 

· that none of tl1e creditors, and none of the co-
trustees, ever asked Mr. Perry to turn over any 
part of the proceeds shows conclusively that, 
at the tin1e that the notes were received b-y 
Perry, from his firm, it was understood to be in 
part payment of its account, and the sile1ice of 
these creditors a1id co-trustees is in,consistent 
1:uith the claim of alleged · trust. Tl1e present suit 
is only an afterthought. And neither Perry, 
nor any other honest man can g·uard himself 
against testin1ony of alleged admission of the 
character testified to by the Hecht bo)rs. 

16. In the case of Sti11.es v. Carton, 98 Eq. 
415, where the opinion of the late Vice-Cl1an-
eellor Foster was upheld by the Court of Errors 

· and Appeals, for the reasons given by the Vice-
Chancellor, that opinion, in the last paragraph 
tl1ereof, in part, reads as follows: 

• • While it is, of course, tru .e that no spe-
cial langirage 1need be employed to create 
a tru-st such as White now claims, it is 
equ.ally true that an intention . to establish 
sit.ch a trust and an effort to give effect to 
intention 1rl/ itst be shown by a clear p,report-
d eran-ce of the proof, in order to establi$h 
sucl1 a trust. As no sueh proof is present 
here, a decree will be advised that the 
fund be paid to the executor of O'Malley's 
estate.'' Stin.es v. C1arton, 98 Eq. 415, 419: 

Where, in tl1e case at bar, is there a '' clear 
preponderance'' of evidence in favor of the com-
plainant 1 

17. Applying the principle of the case cite<;l 
in tl1e preceding· paragraph to the facts ·of the 



18 

case at bar, it seems clear to us that the com-
plaina11t failed to establish his case by proof 
preponderating in his favor. The cold record, 
now before this Court, establishes the truth of 
the defendant's version of the transactio11 u11der 
consideration. It is impossible to transmit with 
this record the witness's blush, the hard swal-
lowing, the 11ervous twitch or the other reflex 
action whieh indicates th ·at the witness is not 
telling the truth. These things were before the 
trial court; unfortunately, they cannot be dem-
onstrated to this Court. But the members of 
this Court know that in deciding questions of 
fact, the trier of the facts is properly influenced, 
not only by the spoken testimony, b11t by the 
silent testimony which is also importa11t. Under 
these circumstances, we respectfully submit that 
this Co11rt cannot very ,vell conclude that the 
decision of the Vice-Chancellor V\7as erroneous. 
Even vYith this silent testimony omitted, the cold 
reeord itself demonstrates that the decision 
belo\.v is correct. 

POINT IV. 

For the reasons herein urged, it is submitted 
that the decree of dismissal of the bill of com-
plaint should be affirmed with costs and counsel 
fee be taxed in favor of the appellee against the 
appellant. 

!{ANTER & I{ANTER, 
Solicitors for and of Co1111sel ,vith 

the D·ef endant-Appellee. 






