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Notice of Appeal.
(Filed June 7, 1930)

IN CHANCERY OF NEW JERSEY.

Between
Hudso n Trust Company and

Annita Pierr o,
Complainants, >On Bill, &c.
and

Paul Weisenfeld, et ux, et als.,

Defendants.

The defendants, Paul Weisenfeld and Mollie
Weisenfeld hereby appeal from the Final Decree,
made in the above entitled cause on June 3rd, 1930,
made by the Chancellor on the advice of Vice Chan-
cellor James F. Fielder and from the whole and
every part thereof to the Court of Errors & Ap-
peals in the Last Resort in A1l Causes.

Dated, June 5th, 1930.

Saul Nemser,
Solicitor for and of Counsel with
Defendants, Paul Weisenfeld
and Mollie Weisenfeld.

I conceive there is good cause for appeal in the
above entitled cause.
Saul Nemser,
Of Counsel with Defendants, Paul
Weisenfeld and Mollie Weisen-
feld.

Service of a copy of the within Notice of Appeal
is hereby acknowledged this 7th day of June, 1930.

Leuly & Moser,
Solicitors of Complainants.
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Petition of Appeal. »
(Filed June 13, 1930)

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Hudso n Trust Company and
Annita Pierr o,

Complainants-Respondents, 82 Ei)lll)’eflc'
from the
Vvs. Court of
Chancery.

Paul Weisenfeld, et ux, et als.,

Defendants-Appellants.

To the Honorable the Court of Errors and Ap-

peals in the Last Resort in all Causes:

The Petition of Paul Weisenfeld and Mollie
Weisenfeld, the appellants in the above-entitled
cause, respectfully show that,

1. Petitioners find themselves aggrieved by a
Final Decree made in the Court of Chancery, by
His Honor Edwin Robert Walker, Chancellor of
the State of New Jersey, bearing date June 3rd,
1930 in a certain cause in said Court of Chancery,
wherein the said Hudson Trust Company and An-
nita Pierro were complainants and the said Paul
Weisenfeld and Mollie Weisenfeld were defendants,
in this respect, to wit: That the said Decree ad-
judges

“That the mortgaged premises hereinabove
described, be sold as aforesaid, to raise and
satisfy the monies due to the said complainants,
that is to say, to pay and satisfy unto the com-



Petition of Appeal»

plainant, Hudson Trust Company, the sum of
Eighteen Thousand Dollars ($18,000.00) and
to the complainant, Annita Pierro, the sum of
Fourteen Thousand One Hundred and Five
Dollars ($14,105.) together with lawful inter-
est on the sum of Thirty-two Thousand One
Hundred and Five Dollars ($32,105.00), from
the second day of June, Nineteen Hundred and
Thirty, with complainants’ costs to be taxed;
together with a counsel fee of Three Hundred
and Fifty Dollars ($350.00) which is hereby
allowed to said complainants; together with
lawful interest thereon from the date last men-
tioned; and

That a Writ of fieri facias issue for that pur-
pose out of this court, directed to the Sheriff
of the County of Hudson, commanding him to
make sale according to law of said mortgaged
premises hereinabove described, and that out
of the moneys arising from said sale he pay to
the complainants or their solicitors, their said
debts, interests and costs, and that in case
more money shall be raised by said sale than
shall be sufficient to answer such several pay-
ments, that such surplus be brought into this
court, to abide the further order of this court,
unless otherwise previously disposed of by this
court, and that the Sheriff make return, with-
out delay, of his proceedings by virtue of said
writ.

And it is further ordered, Adjudged and De-
creed that the defendants stand absolutely de-
barred and foreclosed of and from all equity
of redemption of, in and to the said mortgaged
premises, when sold as aforesaid by virtue of
this decree.”
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Petition of Appeal.

And petitioners appeal from the decree of the Chan-
cellor which decrees as aforesaid, upon the ground
that the same is erroneous in that

(1) The Chancellor should have dismissed the
bill.

(2) The Chancellor should have found as a fact
that the alleged default under complainants’ mort-
gage was occasioned by accident and mistake.

(3) The complainants’ seeking to enforce a for-
feiture, the Chancellor should have relieved the de-
fendants from said forfeiture on the ground of
mistake and accident.

(4) The Chancellor should have found as a mat-
ter of law that the alleged failure of the defend-
ants to pay the taxes for the year 1928 was due to
accident and mistake over which these defendants
had no control, and not due to any negligence on
the part of these defendants.

(6) The Chancellor should have dismissed the
bill as to the complainant, Hudson Trust Com-

pany.

(6) There was no evidence before the Chancellor
which would warrant a decree that the entire mort-
gaged premises should he,sold. The Chancellor
should have ordered that the same should be sold in
parcels and not in whole.

(7) The Chancellor should have found that the
complainants had waived any alleged default in the
payment of taxes for the year 1928 because the un-
contradicted evidence is that the complainants had
accepted interest due on April 1st, 1929 at the time
the complainants knew that there had been a de-
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Petition of Appeal.

fault in the payment of taxes for the year 1928, the
complainant, Annita Pierro having admitted on
cross examination that when she accepted the in-
terest payment in April, 1929 that she had already
known of the default in the taxes for the year 1928.

Petitioner therefore prays that the said Decree of
the said Chancellor may be wholly reversed, set
aside and for nothing holden and that petitioners
may have such other relief in the premises as to this
court shall seem proper.

Saul Nemser,

Solicitor for and of Counsel with Appellants.

Service of a copy of the within Petition of Ap-
peal is hereby acknowledged this 11th day of June,
1930.

Leuly & Moser,
Solicitors and of Counsel with Respondents.
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Final Decree.
(Filed June 3, 1930)

IN CHANCERY OF NEW JERSEY.

72-620.

Between
Hudson Trust Company and
Annita Pierro N
Complainants

On Bill, &e.
and

Paul Weisenfeld, et nx, et alsv

Defendants.

This cause coming on to be heard in the presence
of George P. Moser, of the firm of Leuly & Moser,
Solicitors of the Complainants and Saul Nemser,
Solicitor of the defendants, Paul Weisenfeld and
Mollie Weisenfeld, and upon reading the consent
hereto annexed of Messrs. Platoff, Saperstein &
Platoff, Solicitors of the defendant Frank F. Lange,
and the court having read and considered the plead-
ings, and having taken testimony orally and in open
court and having heard and considered the argu-
ments of counsel thereon, and the consent of Messrs.
Platoff, Saperstein & Platoff, Solicitors for the de-
fendant, Frank F. Lange, endorsed hereto; and

The Court having found that on December 1,
1928, the taxes covering the premises described in
the Bill of Complaint were due and payable, and
further finding that the Bond and Mortgage here-
tofore given by Paul Weisenfeld, one of the de-
fendants herein to Annita Pierro contained the fol-
lowing clause:
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Final Decree.

“And it is thereby expressly agreed that
should any default be made in the payment of
said interest or any part thereon, on any day
whereon the same is made payable as above ex-
pressed, or should any tax, assessment, water
rent or other municipal or governmental rate,
charge, imposition or lien be hereafter imposed
or acquired upon the premises described in this
mortgage, and become due and payable, and
should the said interest remain unpaid and in
arrears for the space of thirty days, or said tax,
assessment, water rent or other municipal or
governmental rate, charge, imposition or lien,
or any or either of them remain unpaid and in
arrear for the space of ninety (90) days, then
and from thenceforth, that is to say, after the
lapse or expiration of either of the said pe-
riods as the case may be, the aforesaid prin-
cipal sum of Thirty Thousand ($30,000.) Dol-
lars, with all arrearage of interest thereon,
shall, at the option of the said party of the
second part, or her legal representatives, be-
come and be due and payable immediately
thereafter, although the period above limited
for the payment thereof may not then have ex-
pired, anything therein before contained to the
contrary thereof in anywise notwithstanding” ;

And it further appearing that on the first day of
May, 1929, the said taxes for the year 1928 remained
unpaid, which said date was more than ninety days
after the imposition of said taxes:

And it further appearing that there was no fraud
practiced by the complainant, Annita Pierro, as al-
leged in the First Separate Defense set out by the
defendants;

20

on

40



10

2q

30

40

8
Final Decree.

And it appearing that the default was not oc-
casioned by accident and mistake;

And it appearing that Frank F. Lange, one of
the defendants in this suit filed a notice stating
that he did not dispute the priority of complain-
ant’s mortgage, but desired to have his encumbrance
reported upon;

And it appearing that the encumbrance held by
the said Frank F. Lange is a lease dated April 9,
1928, between Paul Weisenfeld and the said Frank
F. Lange, which lease was executed after the com-
plainants’ mortgage;

And it appearing that the said Frank F. Lange
has no interest that could be reported upon;

And it appearing to the Court that the said An-
nita Pierro assigned the Bond and Mortgage to the
Hudson Trust Company, one of the complainants
herein, by two assignments dated October 16, 1926
and May 16th, 1927, respectively, which assign-
ments are recorded in Book 174 of Assignments for
Hudson County page 476 and Book 179 of Assign-
ment for Hudson County at page 255, respectively,
as collateral security for two certain notes given
by the said Annita Pierro to the said Hudson Trust
Company, which notes total Eighteen Thousand
Hollars ($18,000.00):

And it appearing that there is due to the said
Hudson Trust Company, the sum of Eighteen Thou-
sand ($18,000) Dollars; and that there is due to
the said Annita Pierro the sum of Twelve Thousand
Dollars ($12,000.00), together with interest on the
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full amount of the Bond and Mortgage, to wit:
Thirty Thousand Dollars ($30,000.) from the first
day of April, 1929 to the date of this decree, which
amounts to Twenty-one Hundred and Five Dollars
($2,105.00).

And it appearing that it will be necessary to sell
all of the mortgaged premises to raise and pay
the monies due to the complainants, together with
costs of this suit; and for that purpose sale should
be made of:

«“A11 that certain lot, tract or parcel of land
and premises, hereinafter particularly de-
scribed, situate, lying and being in the City of
Union City, in the County of Hudson and
State of New dJersey, and which on a certain
map entitled, “Map of property in the Town-
ship of North Bergen, Hudson County, N. J.,
belonging to W. O. Plummer & T. Butts, sur-
veyed by C. P. Colvin, City Surveyor, Hoboken,
N. J.” and duly filed in the Clerk’s (now Reg-
ister’s) Office of the County of Hudson, on the
twenty-seventh day of December, A. D., 1860,
are designated and laid down as part of lots
number four (1) and five (56) and more par-
ticularly described as follows:

Commencing at a point in the easterly side
or line of Thirty-second Street (formerly
Hackensack Turnpike) as shown on said map,
distant one hundred and twenty-five feet and
six inches (125'6") southerly from the south-
easterly comer of said Thirty-second Street
and the road to Dallytown, as shown on said
map, and running thence southerly and along
the easterly line of said Thirty-second Street,
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twenty-five (25) feet; thence easterly and at
right angles to said Thirty-second Street, fifty-
eight feet and seven and one-half inches
(58' 7y2/f) ; thence northerly on a course north
fifty (50) degrees west twenty-six feet and
eight and one-half inches (26'8~"); thence
westerly and at right angles with said Thirty-
second Street, forty-nine feet and three inches
(49' 3") to the easterly side or line of said
Thirty-second Street, the point or place of be-
ginning; said premises are also known as #588
Thirty-second Street (formerly Hackensack
Plank Road).

Second Tract: A11 that certain lot, tract
or parcel of land and premises, hereinafter par-
ticularly described, situate, lying and being in
the City of Union City (formerly Town of
Union) in the County of Hudson and State of
New Jersey and which on a certain map en-
titled, “Map of property belonging to J. Geayer
and T. Butts, situated at the Town of Union,
N. J., surveyed and laid out by William Hex-
amer, Surveyor, Hoboken, N. J.” and filed in
the Clerk’s Office (now Register’s Office) of
the County of Hudson, is known and dis-
tinguished as lot number fifteen (15) in Block
number two (2) fronting and facing on the
southerly side of Thirty-fifth (formerly Jeffer-
son) Street as shown on said map, and being
one hundred (100) feet deep on each side, and
twenty-five (25) feet wide in front and rear,
as by reference to said map will more fully ap-
pear; said premises are also known as street
number 573 Thirty-fifth Street (formerly Jef-
ferson St.).
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Third Tract: A1:1 that certain lot, tract or
parcel of land and premises, hereinafter par-
ticularly described, situate, lying and being in
the City of Union City (formerly Town of
Union) in the County of Hudson and State of
New Jersey, which on a map entitled, “Map of
property in the Township of North Bergen,
Hudson County, N. J., belonging to W. G.
Plummer and T. Butts, surveyed by C. P. Col-
vin, City Surveyor, Hoboken, N. J.” and filed
in the office of the Clerk (now Register) of the
said Hudson County, is known and distin-
guished as a part of lots numbers three (3)
and four (4) particularly described as fol-
lows :

Beginning at a point on the northerly side
or line of Thirty-second Street (formerly Hack-
ensack Plank Road) distant two (2) feet east-
erly along the said line of the said Thirty-
second Street from the point of intersection
of the said line with the westerly line of lot
number four (4) as laid down on said map;
running thence (1) northerly and parallel with
the westerly line of lot number four (4) forty-
nine feet and three inches (49' 3") to the
northerly line of said lot number four (4) ;
thence (2) westerly along the northerly line of
lots numbers four (4) and three (3) to a point
on said line at a right angle distance of one
(1) foot from the westerly line of lot number
three (3) extended; thence (3) southerly and
parallel with the line first run, to the northerly
side or line of the said Thirty-second Street;
thence (4) easterly and along the northerly
side or line of the said Thirty-second Street,

30
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Final Decree.

twenty-five feet to the point or place of be-
ginning.”

It is on this 3rd day of June, 1930, Ordereda, Adi-
judged and Decreed “that the mortgaged premises
hereinabove described, be sold as aforesaid, to raise
and satisfy the monies due to the said complainants,
that is to say, to pay and satisfy unto the complain-
ant, Hudson Trust Company, the gum of Eighteen
Thousand Dollars ($18,000.00), and to the com-
plainant, Annita Pierro, the sum of Fourteen Thou-
sand One Hundred and Five Dollars ($14,105.)
together with lawful interest on the sum of Thirty-
two Thousand One Hundred and Five Dollars
($32,105.00), from the Second day of June, Nine-
teen Hundred and Thirty, with complainants’ costs
to be taxed; together with a counsel fee of Three
Hundred and Fifty Dollars ($350.00), which 1is
hereby allowed to said complainants; together with
lawful interest thereon from the date last men-
tioned; and

That a writ of fieri facias issue for that purpose
out of this court, directed to the Sheriff of the
County of Hudson, commanding him to make sale
according to law of said mortgaged premises here-
inabove described, and that out of the moneys aris-
ing from said sale he pay to the complainants or
their solicitors, their said debts, interests and costs,
and that in case more money shall be raised by said
sale than shall be sufficient to answer such several
payments, that such surplus be brought into this
court, to abide the further order of this court, un-
less otherwise previously disposed of by this court,
and that the Sheriff make return, without delay, of
his proceedings by virtue of said writ.
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And it is further Order ed, Adjudged and Decreed
that the defendants stand absolutely debarred and
foreclosed of and from all equity of redemption of,
in and to the said mortgaged premises, when sold
as aforesaid by virtue of this decree.”

E. R. Walker,
C. 10

Respectfully advised,
James F. Fielder,

V. C.

We consent to the form and entry of the above
Decree.

Platoff, Saperstein & Platoff,
Solicitors for Defendant, 20
Frank F. Lange.

I consent to the form of the above Decree.

Saul Nemser,
Solicitor for Defendant,
Paul Weisenfeld & Mollie Weisenfeld.

30
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Bill of Complaint.
(Filed May 1,1929)

IN CHANCERY OF NEW JERSEY.

To The Honorable Edwin Robert Walker,
Chancellor of the State of New Jersey.

The complainants, Hudson Trust Company, a
banking corporation of the State of New Jersey,
and Annita Pierro of the Township of North Ber-
gen, in the County of Hudson and State of New
Jersey, respectfully show that:

1. On October 4th, 1926, Paul Weisenfeld, being
indebted to the complainant, Annita Pierro, in the
sum of Thirty Thousand Dollars ($30,000.00), exe-
cuted to her a Bond of that date to secure that sum,
payable on October 4th, 1931, with interest at the
rate of six per cent, per annum, payable quarter
yearly, from the date of the Bond.

2. To secure the payment of the Bond, said Paul
Weisenfeld executed to said Annita Pierro, a pur-
chase money mortgage of even date with the Bond,
and thereby conveyed to her, in fee, the lands here-
inafter described, on the express condition that such
conveyance should be void, if payment should be
made according to the terms of the Bond, which
said mortgage having first been duly acknowledged,
and the certificate of acknowledgment duly en-
dorsed thereon, was recorded in the Office of the
Register of the County of Hudson in Liber 1389 of
mortgages for said County on page 563.

3. The mortgaged premises are described as
follows:

A11 that certain lot, tract or parcel of land

an(i premises, hereinafter particularly de-
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scribed, situate, lying and being in the City of
Union City, in the County of Hudson and State
of New dJersey, and which on a certain map en-
titled, “Map of property in the Township of
North Bergen, Hudson County, N. J., belong-
ing to W. G. Plummer & T. Butts, surveyed by
C. P. Colvin, City Surveyor, Hoboken, N. J.”
and duly filed in the Clerk’s (now Register’s)
Office of the County of Hudson on the twenty-
seventh day of December, A. D. 1860, are des-
ignated and laid down as part of lots number
four (4) and five (5) and more particularly
described as follows: “Commencing at a point
in the easterly side or line of Thirty-second
Street (formerly Hackensack Turnpike) as
shown on said map, distant one hundred and
twenty-five feet and six inches (125' 6") south-
erly from the southeasterly comer of said Thir-
ty-second Street and the road to Dallytown, as
shown on said map, and running thence south-
erly and along the easterly line of said Thirty-
second Street, twenty-five (25) feet; thence east-
erly and at right angles to said Thirty-second
Street, fifty-eight feet and seven and one-half
inches (58' 77 "); thence northerly on a course
north fifty (50) degrees west twenty-six feet
and eight and one-half inches (26' 8+ ");
thence westerly and at right angles with said
Thirty-second Street, forty-nine feet and three
inches (49' 3") to the easterly side or line of
said Thirty-second Street, the point or place of
beginning; said premises are also known as
#588 Thirty-second Street (formerly Hacken-
sack Plank Road).

Second Tract: All that certain lot, tract or
parcel of land and premises, hereinafter par-
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ticularly described, situate lying and being in
tbe City of Union City (formerly Town of
Union) in the County of Hudson and State
of New dJersey, and which on a certain map en-
titled “Map of property belonging to J. Geayer
and T. Butts, situated at the Town of Union,
N. J., surveyed and laid out by William Hex-
amer, surveyor, Hoboken, N. J.” and filed in
the Clerk’s Office (now Register’s Office) of the
County of Hudson, is known and distinguished
as lot number fifteen (15) in Block number two

(2) fronting and facing on the southerly side

of Thirty-fifth (formerly Jefferson) Street as
shown on said map, and being one hundred
(100) feet deep on each side, and twenty-five
(25) feet wide in front and rear, as by ref-
erence to said map will more fully appear; said
premises are also known as street number 573
Thirty-fifth Street (formerly Jefferson Street).

Third Tract: A11 that certain lot, tract or
parcel of land and premises, hereinafter par-
ticularly described, situate lying and being in
the City of Union City, (formerly Town of
Union) in the County of Hudson and State of
New Jersey, which on a map entitled, “Map of
property in the Township of North Bergen,
Hudson County, N. J., belonging to W. G.
Plummer and T. Butts surveyed by C. P. Col-
vin, City Surveyor, Hoboken, N. J.” and filed
in the office of the Clerk (now Register) of the
said Hudson County, is known and distin-
guished as a part of lots numbers three (3)
and four (4) particularly described as fol-
lows: Beginning at a point on the northerly
side or line of Thirty-second Street (formerly
Hackensack Plank Road) distant two (2) feet
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easterly along the said line of the said Thirty-
second Street from the point of intersection of
the said line with the westerly line of lot num-
ber four (4) as laid down on said map; run-
ning thence (1) northerly and parallel with
the westerly line of lot number four (4) forty-
nine feet and three inches (49' 3") to the north-
erly line of said lot number four (4); thence
(2) westerly along the northerly line of lots
numbers four (4) and three (3) to a point on
said line at a right angle distance of one (1)
foot from the westerly line of lot number three
(3) extended; thence (3) southerly and par-
allel with the line first run, to the northerly
side or line of the said Thirty-second Street;
thence (4) easterly and along the northerly
side or line of the said Thirty-second Street,
twenty-five (25) feet to the point or place of
beginning.

Being the same lands and premises conveyed
to the defendant, Paul Weisenfeld, by deed
dated Oct. 4th, 1926, made by complainant,
Annita Pierro, and her husband; and said
mortgage was a purchase money mortgage,
given to secure part of the purchase money in
said deed mentioned.

Both Bond and Mortgage contain an agree-
ment that if any tax, assessment, water rent or.
other municipal or governmental rate, charge, im-
position or lien, or any or either of them, should re-
main unpaid, and in arrear for the space of
ninety days, then the whole of the principal sum,
with all arrearage of interest thereon, shall, at the
option of the mortgagee, or her legal representa-
tives, become immediately due.
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5. On October 16th, 1926, the complainant, An-
nita Pierro, assigned her said mortgage, by Assign-
ment of Mortgage bearing said date, to the com-
plainant, the Hudson Trust Company, a banking
corporation of the State of New Jersey, to secure
the payment of a Note for Eight Thousand Dollars
($8000.00) made by her to, and discounted for her
by, said Hudson Trust Company, on said date,
which said Assignment of Mortgage was recorded
in the Hudson County Register’s Office on October
16th, 1926, in Book 174 of Assignments of Mort-
gages for said county on page 456.

6. On May 16th, 1927, the complainant, Annita
Pierro, assigned her said mortgage by Assignment
of Mortgage bearing said date, to the complainant,
the Hudson Trust Company, a banking corporation
of the State of New Jersey, to secure the payment
of a Note for Ten Thousand Dollars ($10,000.00)
made by her to, and discounted for her by, said
Hudson Trust Company, on said date, which said
Assignment of Mortgage was recorded in the Hud-
son County Register’s Office in Liber 179 of assign-
ments of mortgages for said County on page 255,
on May 16th, 1927.

7. By virtue of which said Assignments of
Mortgage, the complainant, Hudson Trust Com-
pany, claims there is due the sum of Eighteen Thou-
sand Dollars ($18,000.00).

8. On April 9th, 1928, the defendant, Paul
Weisenfeld, executed and delivered a lease to one
Frank F. Lange, for part of said premises, known
as number 588 Thirty:second Street, in the City of
Union City, Hudson County, New Jersey, for the
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term of three years, commencing May 1st, 1928, and
ending May 1st, 1931, at the annual rental of Six
Hundred Dollars ($600.00), for the first year, pay-
able Fifty Dollars ($50.00) a month, in advance,
on the first day of each and every month, and for
the next two years, at an annual rental of One
Thousand Dollars ($1,000.00) per year, payable in
equal monthly payments of Eighty-three Dollars
and Thirty-three Cents ($83.33), payable on the
first day of each and every month, in advance.

Any interest which said Frank F. Lange has in
said lands, is subject to the lien of complainants’
mortgage.

9. Said Paul Weisenfeld is married and his
wife’s name is Mollie.

Any interest or claim which she may have by
way of inchoate right of dower, or otherwise, is sub-
ject to complainants’ mortgage.

10. Said Paul Weisenfeld failed and neglected
to pay the taxtes assessed by the City of Union City
in the County of Hudson and State of New Jersey,
against said mortgaged premises, for the first and
second half of the year 1928, amounting to Six
Hundred and Eight Dollars and Thirteen Cents
($608.13), which became due and payable as fol-
lows: First half thereof on June 1st, 1928, and the
second half thereof, on December 1st, 1928; and
complainants have elected that the whole of the
said principal sum of said mortgage, with unpaid
interest thereon, shall be now due.

11. The said Paul Weisenfeld and Frank F.
Lange or one of them, has or have always been in
possession of the mortgaged premises.
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12.  There is due on the principal sum of com-
plainants’ said Bond and Mortgage, the sum of
Thirty Thousand Dollars ($30,000.00) with in-
terest thereon from April 4th, 1929.

Complainants are without adequate remedy in
the courts of law and therefore pray:

1. That Paul Weisenfeld and Mollie Weisenfeld,
his wife, and Frank F. Lange, who are the defend-
ants to this suit may answer this Bill of Complaint,
and each statement therein made.

2. That an account may he taken of the amount
due on complainants’ mortgage.

3. That the defendants, or one of them, may he
decreed to pay the complainants, the amounts so
found due with interest and costs, by a short day
to he appointed hy this court, and that in default
of such payment, they and each of them, he de-
barred and foreclosed from all equity of redemp-
tion, in said lands; or

4. That a decree may he made for the sale of the
mortgaged premises, to raise and pay to complain-
ants, the amounts so found due on their mortgage,
with interest and costs.

5. That a writ of subpoena may issue, command-
ing said defendants ;to answer this Bill of Com-
plaint, and to abide hy such decree as this court
may make in the premises.

Alvert Leuly,
Solicitor for and of Counsel with Complainants.
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Stipulation.
(Filed June 10,1930)

IN CHANCERY OF NEW JERSEY.

Between
Hudson Trust Co., et als.} 1
Complainants, [
and 20n Bill, 10

Paul Weisenfeld, et ux, et als., \
Defendants.

It is hereby stipulated and agreed between the
solicitors of the respective parties that the defend-
ant's time to answer be and the same is hereby ex-
tended to June 10, 1929.

20
Albert Letjly,
Solicitor of Complainant.
Saul Nemser,
Solicitor of Defendants.
30
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Answer.
(Filed June 10, 1929)

IN CHANCERY OF NEW JERSEY.

Between

Hudson Trust Co., et als.,
Complainants,

On Bill, &c.
and

Paul Weisenfeld, et wec, et als.,

Defendants.

The defendants, Paul Weisenfeld and Mollie
Weisenfeld, his wife, answering the bill of com-

plaint.
These defendants, residing in dJersey City,

County of Hudson and State of New dJersey, an-
swering the complaint:

1. They admit the allegations of Paragraph “1”.
2. They admit the allegations of Paragraph “2”.
3. They admit the allegations of Paragraph “3”.
4. They admit the allegations of Paragraph “4”.

5. They have no knowledge or information, suf-
ficient to form a belief as to the allegations con-
tained in Paragraph “5”.

6. They have no knowledge or information, suf-
ficient to form a belief as to the allegations of Para-

graph “6”.



23
Answer.

7. They have no knowledge or information, suf-
ficient to form a belief as to the allegations con-
tained in Paragraph “7”.

8. They admit the allegations of Paragraph “8”.
9. They admit the allegations of Paragraph “9.”

10. They deny the allegations of Paragraph
[13 10”'

11. They admit the allegations of Paragraph
[13 11”'

12. They deny the allegations of Paragraph
[13 12”'

Saul Nbmser,
Solicitors for Defendants,
Paul Weisenfeld and Mollie Weisenfeld.
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Replication,
(Filed March. 26, 1930)

IN CHANCERY OF NEW JERSEY.

Between
Hudson Trust Co., et als.,
Complainants,

10 an(j On Bill, &e.

Paul Weisenfeld, et ux, et als.j
Defendants.

The complainant joins issue on the answer of the
defendant.

Leuly & Moser,

20 Solicitors for Complainant.

30
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Notice of Motion.
(Filed May 22, 1930)

IN CHANCERY OF NEW JERSEY.

*

Between
Hudson Trust Co., et ah., I
Complainants, f
and /On Bill, &c.

Paul Weisenfeld, et ux, et als., \
Defendants. 1

To:
Messrs. Leuly & Moser,
Solicitors of Complainants.

Sir s:

Please take notice: That on Monday, May
19th, 1930, I shall move before the Honorable
James F. Fielder, the Vice Chancellor to whom the
above entitled cause has been referred, at the Chan-
cery Chambers, 1 Exchange Place, Jersey City,
New dJersey, at 10 o’clock in the forenoon, or as
soon thereafter as the court can attend to the same,
for leave to file an amended answer on behalf of the
defendants, Paul Weisenfeld and Mollie Weisen-

feld, in this cause.
Yours truly,

Saul Nemser,
Solicitor for Defendants,
Paul Weisenfeld and Mollie Weisenfeld.

Dated, May 15th, 1930.
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Order.
(Filed May 22, 1930)

IN CHANCERY OF NEW JERSEY.

Between
Hudson Trust Co., et als.,
Complainants,
P 72— 620.
and On Bill, &ec.
Paul Weisenfeld, et ux, et als.,
Defendants.

This matter coming on to be heard on Monday,
May 19th, 1930, at the Chancery Chambers, 1 Ex-
change Place, Jersey City, New Jersey, being the
return day of a motion made on behalf of the de-
fendants, Paul Weisenfeld and Mollie Weisenfeld
for leave to file an amended answer in their behalf,
in the presence of Saul Nemser, Solicitor for the
defendants, for the motion and George Moser of
Leuly & Moser, Solicitors for complainants, op-
posed and the court having heard the argument of
counsel.

It 1s on this 22nd day of May, 1930.

Ordered: That the defendants, Paul Weisenfeld
and Mollie Weisenfeld have leave to file an amended
answer in the above entitled cause, and that the
complainants have leave to file a replication to said
amended answer.

E. R. Walker,
C.

Respectfully advised,

James F. Fielder ,
Y. C.
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Amended Answer.
(Filed May 22, 1930)

IN CHANCERY OF NEW JERSEY.

Between
Hudson Trust Co., €t (lls.,
Complainants,

and On Bill, &c. io

Paul Weisenteld, et nx, et als.,
Defendants.

The defendants, Paul Weisenfeld and Mollie
Weisenfeld, Ms wife, by their amended answer, say
that:

1. They admit the allegations of Paragraph “1”. 20
2. They admit the allegations of Paragraph “2”.
3. They admit the allegations of Paragraph “3”.
4. They admit the allegations of Paragraph “4”.

5. They have no knowledge or information, suf-
ficient to form a belief as to the allegations con-
tained in Paragraph “5”. 30

6. They have no knowledge or information, suf-
ficient to form a belief as to the allegations of Para-
graph “6”.

7. They have no knowledge or information, suf-
ficient to form a belief as to the allegations con-
tained in Paragraph “7”.

40
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Amended Answer. |\
8. They admit the allegations of Paragraph “8”.
9. They admit the allegations of Paragraph “9”.

10. They deny the allegations of Paragraph
[13 10”-

11- They admit the allegations of Paragraph
[13 1177‘

12. They deny the allegations of Paragraph
[13 12”.

First Defense.

If there has been a default in the payment of
taxes for the first and second half of the year 1928,
amounting to £ 608.13 as alleged in Paragraph “10”
of the bill of complaint, then said default was oc-
casioned and brought about by the acts and con-
nivance of the complainant, Anita Pierro, in that
she did wilfully and deliberately cause the tax bill
for said year 1928 to be mailed to her instead of
to the defendants herein, and purposely and delib-
erately induced the Clerk in the office of the Tax
Collector of Union City to mail said bill to her, for
the purpose of misleading these defendants, so that
they would not receive said tax bill and the said
complainant, Annita Pierro, retained said tax bill
until such time as there had been an alleged de-
fault.

Second Defense.

1. If there has been a default on the complain-
ant's mortgage, by reason of the alleged failure of
the defendants to pay the first and second half of
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Amended Answe/r.

taxes for the year 1928, said default in the payment
of taxes was not due to any acts or matter over
which these defendants had control. This thing
was brought about through accident and mistake,
and the defendants are advised and believe that
this court will refuse to enforce a forfeiture or
penalty brought about by accident and mistake.

2. Said accident and mistake consisted of the
following: When the taxes for the year 1928 be-
came due the Tax Collector’s office of Union City in
response to the defendants’ demand, delivered to
said defendants, tax bills on the said premises for
1928, and as said defendants assumed and believed,
covered the entire premises upon which the com-
plainants’ mortgage is a lien, and said tax bill so
delivered by the Tax Collector’s office in Union City
to the defendants, was promptly paid, and it was
not until the institution of this suit that the de-
fendants became aware and had knowledge of the
fact that the taxes on a certain portion of the prem-
1ses being foreclosed had not been paid, by reason
of the accident and mistake aforesaid. There is no
default or negligence on the part of the defendants;
if the taxes for the year 1928 on any portion of the
premises being foreclosed, were not paid according
to the terms of the mortgage, the same was brought
about through the accident and mistake aforesaid.

Saul Nemser,

Solicitor for Defendants.
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Case.

IN CHANCERY OF NEW JERSEY.

Between
Hudson Trust Co., et als.,
Complainants,
On Bill, &e.
and
10
Paul Weisenfeld, et als.,
Defendants.
Transcript of Shorthand Notes of Testimony
taken on final hearing in above stated cause, May
22, 1930, at Chancery Chambers, Jersey City, be-
fore His Honor, James F. Fielder, Vice Chancellor.
20

Appearances.

Messrs. Leuly & Moser (Mr. Moser) for com-
plainants.

Saul Nemser, Esq., for defendants.

The Court: It is agreed that it shall be con-
30 sidered that the complainants have filed a general
replication to the defendants’ amended answer.

Complainants’ Case.

Mr. Moser: 1 offer in evidence bond made by
Paul Weisenfeld to Annita Pierro, dated October
4, 1926, to secure payment of $30,000 October 4,
1931, with interest at six per cent.

(Marked Exhibit C-1.)
40



31
' Case.

Mr. Moser: 1 also offer in evidence mortgage
made by Paul Weisenfeld to Annita Pierro, dated
October 4, 1926; recorded October 5, 1926, in Book
1398 of Mortgages, on page 563, in the Hudson
County Register’s Office, given to secure payment of
the bond marked Exhibit C-l.

(Marked Exhibit C-2.)

Mr. Moser: It is admitted by the defendant that
on October 16, 1926, Annita Pierro assigned the
bond and mortgage, Exhibit C-1 and Exhibit C-2,
to the Hudson Trust Company, to secure the pay-
ment of her note for $8,000; which assignment was
recorded in the Hudson County Register’s Office
October 16, 1926, in Book 174 of Assignments, page
526; and that on May 16, 1927, the complainant
Annita Pierro again assigned the mortgage to the
Hudson County Trust Company to secure the pay-
ment of her note for $10,000; which assignment was
recorded in the Hudson County Register’s office
May 16,1927, in Book 179 of Assignments of Mort-
gages, page 255.

It 1s conceded that there is due to Annita Pierro
$12,000, with interest on the full amount of the
bond and mortgage, to wit, $30,000, from April 1,
1929, and that there is due to the Hudson Trust
Company under the assignments the sum of $18,000.

It i1s admitted that the mortgage under fore-
closure is a purchase money first mortgage on the
premises described in the mortgage.

~  jsrsev State Library

20
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T. McClelland. Called by Complainants. Direct,

Thomas McClelland, SWorn as a witness on tlie
part of the complainants, testifies as follows:

Direct Examination by Mr. Moser :

Q. Where do yon live? A. 44 Forty Sixth Street,
Union City.

Q. Are you employed by the City of Union City?
A. T am.

Q. In what capacity? A. Receiver of Revenue

now. I have been Tax Collector.

Q. For the old Union Hill district? A. Union
Hill.

Q. Is that the district in which the property on
Thirty-Second Street, at or near the Boulevard and
on Jefferson Street is located? A. Yes.

Q. Have you the records of your office for 1928
in court concerning the taxes due on this property?
A. T have.

Q. Turning now to block No. 12, lots 4, 26, parts
of 3 and 5, can you tell us what property that com-
prises? A. Well, lots 4 and 26 in 1928 were as-
sessed in the name of Louis Pierro.

Q. That is 4 and 26?7 A. 4 and 26, the way the
record is given to us through the City Engineer.

Q. Can you tell us what size property that is
and where it is located? A. I have not got the
maps to give you. Those belong to the Assessors.

Q. Have you the maps in court? A. The as-
sessors have those. As far as we know we go by
our records that are handed to us.

Q. Do you have the street number for this prop-
erty? A. It shows here 573 Thirty Second Street.

Q Have you an address in Jefferson Street or
Thirty-fifth Street? A. There isn’t any given here.
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T. McClelland. Called by Complainants. Cross.

Q. The properties known as lots 4 and 26, when
were the 1928 taxes paid? A. May 3, 1929.

Q. Have you any record with you that will give
us the position of lots 4 and 26 in block 12? A.
Nothing outside of this, personally.

Cboss Examination by Mr. Nemser:

Q. According to your records, is there other prop-
erty in the immediate vicinity of lots 4 and 26,
which is owned by Mr. and Mrs. Pierro? A. Not
that I know of.

Q. Are you familiar with their holdings? A.
Not the particular holdings.

Q. Do you know who owns lot 3 in block 12? A.
1, 2 and 3, and 21 to 25, which is the corner lots,
on the Hudson Boulevard, were owned in 1928 in
the name of Paul Weisenfeld.

Q. In other words, that is, eight lots were in the
name of Paul Weisenfeld? A. Yes; that is what
this record says.

Q. Will you tell us when lot 3 was first assessed
in the name of Paul Weisenfeld? A. No; not from
these records.

By the Court:

Q. When were the taxes on those lots paid? A.
July 2, 1928 one-half was paid. January 31, 1929
the second half was paid.

By Mr. Nemser:

Q. According to your records, Mr. MecClelland,
can you tell us the number of feet on Thirty-second
Street assessed to Mrs. Pierro? A. Those dimen-
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T. McClelland, Called by Comjplaincmtsl'Cross.

sions are not given to us. Those belong to the as-
sessors.

Q. You are the Tax Collector of Union City, isn’t
that so? A. Yes, sir.

Q. It is under your supervision that the tax bills
are made out and mailed out?

Mr. Moser: 1 object to that as not proper
cross examination.

A. The bills are made out and mailed out, accord-
ing to our records—the records given to us.

By the Court:

Q. His question is: It is under your supervision
that the bills are sent out? A. Yes.

By Mr. Nemser:

Q. You have been tax collector for how many
years? A. In the neighborhood of twenty-three
years.

Q. Do you know Mrs. Pierro? A. No, sir.

Q. Did you ever see her? A. Not that I know
of.

Q. Did you ever talk to her in the tax office? A.
Not that I know of. We talk to a lot of people.

Q. Did you ever hear her talk to anybody else
about taxes? A. I don’t know the lady.

Q. Will you tell us how your books are made up,
from what are your books copied, or what other
records are there? A. The assessors make these
books and turn them over to the County Board of
Taxation and they in turn hand to us, to the County
Collector. We have nothing to do with making up
the books.
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T. McClelland. Called by Complainants. Cross.

Q. So far as your office is concerned, the amount
of taxes, and the various properties assessed, are
taken direct from the books of the Board of As-
sessors? A. (No answer).

By the Court :

Q. This is the book made up by the Board of
Assessors? A. Yes; they write the book. We do
not.

By Mr. Nemser :

Q. They write the book and you follow it exactly?
A. Yes, sir.

Q. If the Board of Assessors book showed that
4 and 26 were assessed to Pierro, your record in
your office should show it that way? A. The bills
are made out that way.

Q. The amount of taxes depending on the book of
the Board of Assessors? A. Yes.

By the Court :

Q. To shorten the matter, let me ask you this, if
it is not a fact when they make out tax bills they
make them out from the record prepared by the
Board of Assessors and eventually turned over to
the Collector of Revenue; isn’t that so? A. That is
So.

By Mr. Nemser :

Q. When a tax bill is mailed to a person whose
name and address appears on the book of the Board
of Assessors? A. They are.
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T. McClelland. Called by Complainants. Cross.

Q. You do not mail it to any address that you
may have yourself? A. We mail it to the property
that appears, unless the parties come in and give
us an address that they live elsewhere and make a
request to mail it there.

Q. Will you turn to your records for 1924, lots
4 and 26 in Block 12. Can you tell us in whose
name those lots were assessed? A. Louis Pierro.

Q To whom was lot 3 in block 12 assessed? A.
Also to Louis Pierro.

@. According to your records, lot 3 is known as
what street number? A. 590 Hackensack Plank
Road.

Q. Now, will you turn to your records for the
year 1926 and tell us in whose name lots 4 and 26
and lot 3 for the year 1926, were assessed? A. Lot
3 was assessed 1n the name of Louis Pierro on one
bill, and lots 4 and 26 in the name of Louis Pierro
—two separate bills.

Q. Now, turn to your records for 1927. In whose
name were lots 3, 4 and 26 assessed? A. They were
assessed in the name of Louis Pierro, lot 3, and lot
4 and lot 26 also. Then it appears that some one
must have come along and said they were in the
name of Paul Weisenfeld, 137 Mercer Street, and
asked for the bill to be sent there.

Q. Will you point that out to me? A. (Indicat-
ing) There it 1is.

Q. According to page 12 of your records, lots 3
and 4 and 26 were assessed in the name of Louis
Pierro? A. That is right.

Q. Then there appears in ink, in handwriting,
over the name “Louis Pierro” the name “Paul
Weisenfeld, 137 Mercer Street, Jersey City”? A.

Q. Do you know whose handwriting that is in?
A. 1 cannot answer that.
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T. McClelland. Called by Complainants. Cross.

Q. Now, will you turn to your records of the
year 19287 To whom were lots 3, 4 and 26 as-
sessed? A. Lots 4 and 26, in 1928, in the name of
Louis Pierro.

@. In whose name was lot 3 assessed? A. That is
in with lots 1, 2, 3, 21 to 25, in the name of Paul
Weisenfeld.

Q. Now, according to your records, were the tax
bills for lots 4 and 26, for 1928, to be sent to a party
mentioned on your book, namely Louis Pierro? A.
It would be sent to 573 Thirty-second Street.

Q. Is that the address of Louis Pierro, according
to your records? A. That is according to the rec-
ord that he gave us.

Q. Do you keep any separate book or any separ-
ate record as to whom those bills were to be mailed?
A. No.

Q. Now, will you turn to your books or records
for the year 1929? To whom were lots 3, 4 and 26
assessed? A. Lots 1, 2, 3, 21 to 25 in the name of
Paul Weisenfeld.

Q. And lots 4 and 26? A. Also in the name of
Paul Weisenfeld.

Q. Referring again to your records for 1928,
would you say by an examination of your records
that the tax bills for 1928 on lots 4 and 26 were
sent to Louis Pierro? A. According to this record,
yes.

Q. I understood you to testify before, according
to your records, lots 4 and 26 were assessed for the
year 1927 to Louis Pierro; is that right? A. I will
have to look and see.

Q. Refer to the book and be sure about it. Ac-
cording to your records, lots 4 and 26, for 1927,
were assessed to Louis Pierro? A. By the Board of
Assessors.
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T. McClelland. Called by Complainants. Cross.

Q. Over the name of Louis Pierro is written the
name “Paul Weisenfeld, 137 Mercer Street, Jersey
City”—that is correct, is it not? A. That is correct.

Q. Will you tell us how it is that in 1928 you
still carried the name of Louis Pierro? A. Some-
one comes in and says that they have purchased the
property and they ask for the tax bills. These
properties are sold in the mean time and we do
the best we can.

By the Court :

Q. Can you tell us when that name “Paul Weisen-
feld” was written in the 1927 book over the name
of Louis Pierro? A. No; I cannot tell you that.

Q. You do not know whether it was in 1927 or

1928? A. No, sir.

By Mr. Nemser :

Q. Do you know in whose handwriting it is in?
A. No; I do not.

Q. Do you know whose handwriting the name
Louis Pierro is in? A. This is the Board of As-
sessors. I do not know.

By the Court :

Q. The original record from the Board of As-
sessors? A. Yes.

By Mr. Nemser :

Q. This is the Board of Assessors’ book? A. No,
sir; it is the Tax Collector’s now, made up by the
Board of Assessors. We have different clerks in
the office and they do different work.
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T. McClelland. Called by Complainants. Cross.

Q. Who would have charge of that—what clerks
had charge of these books during the year 1927?
A. (No answer.)

By the Coubt :

Q. Mr. McClelland, the fact is that you had
charge of the office and these books were open to
use of you and by the clerks in your office—by any
clerk in your office? A. Yes.

By Mb. Nemseb :

Q. How many clerks did you have? A. Two and
sometimes three.

Q. Who were they? A. Mr. Daly, Mr. Elbert
and sometimes Mr. Nolan.

Q. Is that your handwriting? A. It is somewhat
of my handwriting.

Q. Is it your handwriting? You can tell. Take
alook at it. A. I have been looking at it.

Q. Which is your handwriting? A. It looks
somewhat like mine and still looks somewhat like—

Q. Which name looks like yours—Pierro or
Weisenfeld? A. The “Weisenfeld” looks like my
handwriting.

Q. Would you say 137 Mercer street is in your
handwriting? A. A. The whole thing would be in
one party’s writing.

By the Coubt:

Q. Can you say whether or not that writing
“Paul Weisenfeld, 137 Mercer Street, Jersey City”,
is in your handwriting? A. You can tell from the
bills if you want to—

1Q
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T. McClelland. Called by Complainants.’ Cross.

Q. The question is whether it is yours in the tax
book? A. We write different ways at times.

Q. Never mind that. Is this your handwriting
in the book? A. It looks like it.

Q. Canyou tell us whether “Paul Weisenfeld, 137
Mercer Street, Jersey City”, is in your handwriting
or not? A. Yes; it looks like it.

Q. You might have written it then? A. I might
have.

By Mr. Nemser :

Q. In whose handwriting is “Louis Fierro”? A.
I don’t know.

By the Court:

Q. This book is prepared by the Board of Asses-
sors. Somebody in the Board of Assessors’ office
prepared this book and handed it down to be
passed upon by the County Board of Taxation, and
they in turn turned it over to the Collector? A.
Yes.

By Mr. Nemser :

Q. I show you tax bill for 1927, lots 4 and 26,
made out to Louis Pierro, and “Louis Pierro”
stricken out and “Paul Weisenfeld” written over
it. Do you know whose handwriting that is—both
names? A. This (indicating) is mine.

By the Court :

Q. “Louis Pierro” is in your handwriting? A.
Yes.
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T. McClelland. Called by Complainants. Cross.

Q. And “Paul Weisenfeld”, is that In your hand-

writing? A. No.
Q. Whose is it? A. It looks like Mr. Elbert’s.

By Mr. Nemser :

Q I show you another tax bill, lot 3, 19277 A.
That is the same way.

Q. Made out to Louis Pierro and “Paul Weisen-

feld”, written over it? A. The same thing.

Q. 137 Mercer Street, Jersey City? A. The same
thing.

Q. The name “Paul Weisenfeld” looks like your
handwriting? A. No; that is not mine.

Q. “Louis Pierro” is? A. Yes.

Q. I show you a tax bill for 1928, lots 4 and 26,
made out to L. Pierro. Is that your handwriting?
A. Yes.

Q. Would you say you mailed that bill out? A.
As far as I know, yes.

Q. I show you tax bill for 1928, for the same
lots, including lot 3, made out in the name of Paul
Weisenfeld. Is that in your handwriting? A. No,
Sir.

Q. Would you say that the bill made out in 1928,
to L. Pierro, lots 4 and 26, was actually mailed by
you? A. The way bills are supposed to be mailed—

By the Court :

Q. The question is: Can you say whether this
bill made out to L. Pierro for taxes for the year
1928, for lots 4 and 26, was mailed by you? A. Well,
I cannot go back and say that these particularly
were mailed by me.
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T. McClelland: Called by Complainants. Cross.
By Mr. Nemser :

Q. Can yon say that this bill that we are refer-
ring to, for lots 4 and 26, was mailed or was it de-
livered? A. To the best of my knowledge it was
mailed.

Q. To what address, do you know? A. The ad-
dress would be here on the bill.

Q. “573 Thirty-fifth Street, Union City”? A.
Yes.

By the Court :

Q. That was the street number of the property
as shown on the assessment. It would be mailed
to the street number of the property as shown on
the tax book and as shown on the tax bill? A. That
jg right; yes, sir.

By Mr. Nemser :

Q. Can you tell us, Mr. McClelland, how it was
that this tax bill for 1928, for lots 4 and 26, made
out to L. Pierro, was mailed to 573 Thirty-fifth
Street, when, according to your record, it should
have been mailed to Paul Weisenfeld, 137 Mercer
Street?

Mr. Moser: I object to that.
The Court: Objection sustained.

Q. Now, Mr. McClelland, can you tell us how it
was that there were two tax bills made out for the
year 1928, covering lots 1, 2, 3, 21 to 25 inclusive
and 4 to 26, whereas in all previous years there were
five or six different tax bills made out? A. There
is the record right there. That is the way they ap-
pear.
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T. McClelland. Called by Complaincmts. Cross.

By the Court :

Q. Because the tax book showed it that way—
that is the reason? A. Yes.

Mr. Memser: You mean the Assessors’ books
showed it that way?

The Court: I mean the books in the Collec-
tor’s office showed it that way.

By Mr.Nemser :

Q. Then does the Board of Assessors give you
their original book or a copy of their book? A.
These are the books our bills are made from.

Q. Where do you get them? A. The Board of As-
Sessors.

By the Court :

Q. Wait a minute. We are talking about your
tax duplicate of 1928. Where did you get that
from? A. From the Board of Assessors.

Q. It was all made up when you got it? A. Yes.

Q. You had no entries whatever to make in it at
all? A. No.

Q. You sent out the bills according to the tax du-
plicate? A. Exactly.

By Mr.Nemser :

Q. You say that during the years 1927 and 1928
you only had two or three clerks working in your
office; is that correct? A. Yes.

Q. And their names were —? A. Mr. Daly, Mr.
Elbert and sometimes Mr. Nolan.
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T. McClelland. Called by Complainants: Cross.

Q. Was there anybody in your office by the name

of Walker? A. No, sir.

Or Mr. Robinson? A. No, sir.

Or Mr. Haas? A. No, sir.

Or Mr. Troures? A. No, sir.

Or M. Avalong? A. No, sir.

Do you know any of these people? A. Yes.
Ho you know who Mr. Haas 1s? A. A clerk
of the Board of Assessors.

Q. Who are the other people? A. Mr. Robinson
is in the Board of Assessors, and the other gentle-
man [ forget—he is sitting in the room there—he
is one of the clerks, and the young lady was a clerk.

Q. Do you know Mr. Paul Weisenfeld? A. I can-
not say yes; I cannot say no—by coming to the
window -

Q. Do you recall receiving a visit from him in
1927 in regard to tax bills on his properties? A. I
remember people coming in.

Q I am asking you if you recall him? A. Not
Mr. Weisenfeld.

Q. Do you recall any of his sons? A. There was
a young man came in and asked for—

CRoOLLL

By the Court :

Q. (Indicating) Is this the young man? A. That

is the man.
By Mr.Nemser :

Q. Do you remember when that was? A. No; I
don’t know; he has been in several times.

Q. Did he ask for a bill for all of the lots on one
tax bill? A. Not from me personally, I don’t think;
he might have from some of the others, some of the
clerks or somebody else.
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T. McClelland. Called by Complainants. Cross.

Q. In making out the tax bills for 1928, did you
refer to the books of 1927 at all? A. No.

Q. Did you have any address in your book for
Annita Pierro?

The Court: In what book?
Mr. Nemsen: In his tax book.

A. No, sir; I did not. This is the only name I know
—Louis Pierro.

Q. Do you know him personally? A. No, sir; I
do not.

Q. To whom were lots 4 and 26 assessed in 19307
A. Paul Weisenfeld.

The Court: In the tax book for 1930 there
appeared two assessments, one against lots 1,
2, 3, 21 to 25, and the other against lots 4 and
26, and both in the name of Paul Weisenfeld.

Q. According to your record of 1927, lots 4 and
26 were assessed to Louis Pierro over which the
name of Paul Weisenfeld was written in your hand-
writing?

The Court: No; he said he thought it was
his handwriting. What difference does it make
whose handwriting it is?

Q. Why/were not the tax bills in 1928 made
out—

Mr. Moser : 1 object.
The Court: Objection sustained.

Q. How did it come about that the tax bills for
the year 1928 were not mailed to Paul Weisenfeld?
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T. McClelland. Called by Complainants. Cross.

Mr. Moser: I object.
The Court: Objection sustained.

Q. Can you tell us whether the 1927 bills that
were mailed out were all delivered? A. They are
mailed out every year and if they cannot be found
they come back and when they do we do the best
we can.

By Mr.Moser :

Q. In your office, do you have any number of tax
bills returned by the post office authorities? A.
We do.

Q. Do you ever check those over? A. We do.
We check them back and look up telephone books
and see if we can trace the owner.

Q. if yon cannot trace the owner, what do you
do? A. Keep them there until somebody comes and
asks for them.

Q. Do you know whether any of these bills were
returned? A. I don’t know. I cannot answer that.
We have none of them up there this morning.

Q. I think you have testified that the name An-
nita Pierro does not appear on your books? A. No,
s1; it does not—no book that I know of.

Complainants rest.
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Frank J. Elbert. {Jailed by Defendants. Direct.

Defendants’ Case.

Frank J. Elbert, SWOrn as a witness on the part
of the defendants, testifies as follows:

Direct Examination by Mr. Nemser :

Q. Where do you live? A. 525 Forty-fourth
Street, Union City.

Q. What is your occupation? A. Clerk in the
Finance Department.

Q. Have you any connection with Mr. McClel-
land? A. I work with Mr. McClelland.

Q. Are you familiar with the tax record books in
his office? A. Yes.

Q. Will you turn to the books for the year 1927,
lots 4 and 26, shown as assessed to to Louis Pierro,
with the name Paul Weisenfeld written over it? A. 20
Yes.

Q. Do you know whose handwriting #Paul Weis-
enfeld” is in? A. It looks like Mr. McClelland’s.

Q. Did you ever make any entries in these books
yourself? A. Changing names?

Q. Yes. A. Yes, sir.

Q. Do you know Mr. Pierro? A. No; I do not.

Q. Do you know Louis Pierro? A. No, sir.

Q. Do you know Paul Weisenfeld? A. No, sir; on
I do not.

Q. Do you yourself mail out tax bills to the vari-
ous tax payers? A. Yes; I assist in the work.

Q. Do you recall mailing out a tax bill for lots 4
and 26 for the year 1927? A. I do not.

Q. Or for the year 1928? A. No; I do not.

Q. I show you this tax bill for 1927, lots 3 and 4
and 26, and ask you in whose handwriting that is?
A. Which name?

40



10

on

30

40

48
Frank J. Elbert: Called by Defendants. Direct

Q. The name “Louis Pierro” with. “Paul Weisen-
feld” written over it? A. “Louis Pierro” is Mr.
McClelland’s and “Paul Weisenfeld” is mine.

Q. Can you explain why you scratched out the
name of Louis Pierro? A. Because the party that
paid the taxes came in and said they owned the
property and wanted the name changed.

Q. That is the reason? A. 1927—4 and 26.

Q. I show you tax bill for the year 1927 for lots
4 and 26, having the name “Louis Pierro” crossed
out? A. Right.

Q. Whose handwriting is that in? A. Mr. Mec-
Clelland’s.

Q. Right alongside of it is the name “Paul Weis-
enfeld”. In whose handwriting is that? A. Mine.

Q. I show you tax bill for the year 1928, for lots
4 and 26, made out in the name of “Louis Pierro”.
In whose handwriting is that? A. In Mr. McClel-
land’s.

The Court: Show him the tax bill for lot 3.

Q. I show you tax bill for the year 1927 for lot 3,
bearing the name “Louis Pierro”. In whose hand-
writing is that? A. Mr. McClelland’s.

Q. With the name “Paul Weisenfeld, 137 Mercer
Street, Jersey City,” alongside. In whose hand-
writing is that? A. Mine.

By the Court :

Q. You say the change was made to Paul Weisen-
feld because when the tax bills for that year were
paid, the person paying the bills told you that the
new owner was Paul Weisenfeld? A. Yes, sir.
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Frank J. Elbert. Called by Defendants. Direct.
By Me.Nemser :

Q. Do you know what that was? A. No, sir; I
do not.

By the Court :

Q. Will you tell me from your books of 1927,
when the taxes for that year were paid on lots 3, 4,
and 267 A. The first half on lot 3 was paid June 1,
1927, and the second half was paid February 29,
1928. On lots 4 and 26, June 1, the first half, and
March 30,1928, the second half.

By Mr.Nemser :

Q. Now, can you tell us, referring to page 12 of
your 1927 tax records, when the name “Paul Weis-
enfeld” was written in there? A. No; I cannot. It
was probably put in at the time the entry was made
in the book.

Mr. Moser: I move to strike out “probably”.
The Court: Strike it out.

Q. Is there anything in that record which would
give you any information as to when it was actually
made? A. No, sir.

Q. In the natural course of business in your of-
fice, would this change in the 1927 record, “Paul
Weisenfeld” be carried over to 1928 books? A. We
would not have anything to do with that.

Q. That would be up to the tax assessors entire-
ly? A. Yes.

Mr. Moser: I now offer in evidence assign-
ment of mortgage from Annita Pierro to the
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tkoTin StroK. Called by Defendants. Direct.

Hudson Trust Company, dated October 16,
1926, assigning to the said Hudson Trust Com-
pany, mortgage bearing date the 4th day of
October, 1926, made by Paul Weisenfeld to the
said Annita Pierro, recorded October 5, 1926;
No. 13,164.

(Marked Exhibit C-3.)

Mr. Moser: I also offer in evidence a further
assignment of mortgage from Annita Pierro to
the Hudson Trust Company bearing date the
16th day of May, 1927, purporting to assign
mortgage bearing date October 4, 1926, made
by Paul Weisenfeld to Annita Pierro, and re-
corded in book 1389 of mortgages for Hudson
County, at page 563.

(Marked Exhibit C-4.)

John Stroh, SWOrn as a witness on the part of
the défendants, testifies as follows :

Direct Examination by Mr.Nemser :

Q. Where do you live? A. 123 Hauxhurst Ave-
nue, Weehawken.

Q. What is your occupation? A. Vice-president
of the Hudson Trust Company.

Q. You are here under subpoena served by my
office? A. Yes, sir.

Q. Do you know Annita Pierro? A. Yes, sir.

Q. How long have you known her? A. I have
known her since about the time we took this assign-
ment, approximately.

Q. When was that? A. 1926, some time in the
beginning of October.

Q. She borrowed $8,000 from your institution?
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John Strok. Called by Defendants. DureOkx.

The Court: How is that material? There
is an admission on the record as to the amount
due on the assignments to the Hudson Trust
Company.

Mr. Nemser: I want to show the entire his-
tory of the transaction between Mrs. Pierro
and the Hudson Trust Company in so far as it
affects her debt.

The Court: What difference does it make?

Q. Did you ever call on Mrs. Pierro to pay the
taxes on the premises covered by the mortgage as-
signed to your institution?

Mr. Moser: I object to that.

A. T did not; no.

Q. Did anybody in your institution, to your
knowledge? A. Well, it is the rule of the institution
to do it. Whether it was done or not I could not
say positively. I think it was.

Q. Is Mrs. Pierro still indebted to your bank? A.
Yes, sir.

Q Was the note ever presented to her for pay-
ment?

Mr. Moser: 1 object.
The Court: Objection sustained.

Q. Do you recall seeing Mrs. Pierro in the early
part of 1929? A. No; I do not recall it. I have
seen her so many times I could not say the dates
when I did see her.

Q. Were you in full charge of the entire trans-

.action involved? A. I have more than one clerk
and—
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John Stroh. Called by Defendants. Direct.

Q Who was actually engaged in supervising this
loan? A. In what respect?

Q. Who charge of the entire transaction between
the bank and Mrs. Pierro? A. We turned it over
to our attorney, Mr. Albert Leuly.

Q. When was that? A. About October 16, 1926.

Q. You permitted Mrs. Pierro to collect the in-
terest on this mortgage from the very beginning,
did you not?

Mr. Moser: 1 object.
The Court: Objection sustained.

Q. When was the matter turned over to Mr.
Leuly for foreclosure? A. I could not say. As I
say, it was turned over to him for foreclosure some
time—

Q. (Interrupting) Do your records show whether
the mortgage assigned to your bank was actually
turned over to Mr. Leuly for foreclosure? A. No;
they do not show it, not the records I have here.

Q. Do you know of your own knowledge? A. I
know it was turned over; yes.

Q. When? A. I don’t know when. I do not
know the date.

Q. At the time it was turned over to Mr. Leuly,
he was told to foreclose because of non-payment of
taxes? A. Yes.

Q. How did you know the taxes had not been
paid? A. Well.

Q Whom did you ask? A. I don’t know whom
we asked. Whoever the owner was.

Q. Did you have charge of that yourself? A. I
did not.

Q. Some subordinate? A. Some subordinate. I
have four employees in that department. Anyone
of them might have done it.
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John Stroh. Colled by Defendants. Direct.

Q. I want yon to refer to this book that you have
in front of you. I ask you what you call that book?
A. That is a record of our collateral loans.

Q. Page 139 refers to this loan to Mrs. Pierro?
A. Yes, sir.

Q. Is this page continued so far as she is con-
cerned? A. No.

Q. (Showing witness) Referring to this card, I
ask you what thatis? A. This mortgage is secured
by a note made for either three or four months and
each time they come in there is a record kept of
them and a new note given.

Q. What I want to know now is whether the
Hudson Trust Company authorized this foreclosure
or whether Mrs. Pierro authorized the foreclosure?

Mr. Moser: I object to that as immaterial.
The Court: I will admit the question.

A. To the best of my knowledge the Hudson Trust
Company did.

Q. Is there anybody connected with your institu-
tion that has more knowledge of the transaction
with Mrs. Pierro than yourself? A. No.

Q. Do you know Mr. Paul Weisenfeld? A. I do
not.

Q. (Indicating) Do you know either one of these
two gentlemen sitting here? A. No, sir.

Q. Did you ever see them before? A. Not to my
knowledge.

Q. Did you ever see this gentleman (indicating)
before? A. Not to my knowledge.

Q. Did you ever see him in May, 19297 A. Not
to my knowledge.

Q. The time you turned the mortgage over to Mr.
Leuly for foreclosure, you said you knew the taxes
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John Stroh. Culled by Defendants. Direct.

for 1928 had not been paid? A. No, sir; I did not
say that.

Q. What did yon say? A. I said I presumed that
one of the employees had requested the tax bills to
see whether they had been paid or not. That has
been the custom of the bank.

Q. Did you yourself turn these papers over to
Mr. Leuly for foreclosure, or was it somebody else?
A. No, sir; I did not. I did not actually turn them
over to Mr. Leuly.

Q. Was the action taken up at any of your board
meetings? A. It might have been.

Q. Do you know? A. I do not recollect it.

Q. At any rate, it would not have been turned
over to Mr. Leuly for foreclosure unless it was au-
thorized by the board? A. It would not, no—not
by the board—one of the executive committee.

Q. You say you assume the taxes were not paid—

The Court: Why would the mortgage be
turned over for foreclosure unless it was for
non-payment of taxes? The mortgage was not
due and the interest was paid. There was only
one reason for foreclosure.

Mr. Nemser: I want to call your Honor’s
attention to a provision in this assignment.
There is a provision in both of these assign-
ments that in case of default in the payment of
the note the bank has the right to sell and dis-
pose of the mortgage at public or private sale.
I wan to bring out the fact—I want to find out
whether or not that was ever done.

The Court: That is a matter between bor-
rower and the lender. You mean to ascertain
whether the Hudson Trust Company put this
mortgage up for sale and sold it to someone? 1
will allow that question.
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John Stroh. Called by Defendants. Direct.
Q. When was the last due date on this note?

Mr. Moser: Objected to.
The Court: Objection sustained.

Q. Was the bond and mortgage assigned to your
bank ever put up for sale at either public or pri-
vate sale? A. No, sir; it was not.

Q. Did your bank ever attempt to collect this note
from Mr. Pierro?

Mr. Moser: Objected to.
The Court: Objection sustained.

Q. I want you to take a good look at this gentle-
man here. I ask you again if you ever saw him be-
fore? A. Not to my knowledge.

Q. Did you ever see me with Mr. Weisenfeld?
A. T don’t remember seeing you.

Q. In May, 1929? A. I don’t remember.

Q. Do you not recall seeing anybody represent-
ing Mr. Weisenfeld in May, 1929, with reference
to the foreclosure? A. I do not recollect it at all.

By Me.Mosee :

Q. You might have seen him? A. I might have.
I would not say I did not. I don’t remember.

By Me. Nemsee:

Q. Do you recall conversing with anybody repre-
senting the Weisenfelds after this suit was started?
A. It seems to me there was somebody came in.

Q. You mean in your bank? A. Yes.

Q. With reference to what matter? A. I pre-
sume it was about this mortgage, now that you
mention these names.
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Joseph Haas. Called by Defendants. Direct.

Q. Was not the gentleman you saw this gentle-
man? A. I don’t remember.

Q. How soon after the suit was started was it?
A. T could not say.

Q. Will you say within a day or two? A. I can-
not say that.

Q. Whoever it was that you saw, what was the
conversation? A. You are asking me a pretty hard
question. You know this is not a thing with us
that comes up once in a lifetime. We have these
things happen mostly every day and I cannot recol-
lect them all.

Q. Did you see this man (indicating) yesterday)?
A. T don’t remember seeing him.

Q. Did he serve a subpoena on you? A. On me?

Q. You haven’t a good memory for faces? A. I
didn’t look at him particularly.

Q. Will you swear now that he is not the gentle-
man that saw you—

The Court: He says that so far as he can
recall, he never saw him before.

Joseph Haas, SWOrn as a witness on the part of
the defendants, testifies as follows:

Direct Examination by Mr. BEemser :

Q. Where do you live? A. 313 Thirty-sixth
Street.

Q. What is your business? A. I am at present
secretary to the Board of Assessors.

Q. And have been for how long? A. Well, it is
going on the second year. Prior to that I was a
member of the Board of Assessors for two years.
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Joseph Haas. Called by Defendants. Duvrect.

Q. And prior to that? A. I was out of the hoard
for two years, and prior to that I was a member of
the Board of Assessors about ten years.

Q. The Board of Assessors in Union City? A.
Yes.

Q. Are you familiar with or do you know the lo-
cation of lots 4 and 26 in block 12? A. Yes.

Q. Do you know to whom these lots are assessed
at the present time?

Mr. Moser: Objected to.
The Court: Objection sustained.

Q In 1928. A. Paul Weisenfeld.

Q. Will you point that out to me, please? Now,
will you turn to your field book for 1927? A. This
is the field book.

Mr. Nemser: This is not the book the other
gentleman referred to.

By the Cohrt :

Q. What book is this that you are referring to?
A. The 1928 assessment book of the Board of As-
Sessors.

By Mr. Nemser:

Q. Have you no book for 1927? A. The book for
1927 is locked up in the vault. The companion to
that is held by the Probe Commission of Union
City.

Q. Will you describe briefly to the Court your
system in making up assessments? A. We make
investigation of the properties as to improvements
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Joseph Haas. (Jailed by Defendants. Direct.

and make up our assessments accordingly. We
continue on through the block numbers. As to the
addresses, we make no chage unless by request of
the owner.

By the Cotjet:

Q. How did you get the name of the owner for
the 1928 assessment? A. These names were in-
serted by my secretary at the time while I was on
the board. During that year I was not secretary.

By Me.Nemsee:

Q. When you make up your assessment book, is
that book actually turned over to the Tax Collec-
tor? A. Not this book—a duplicate.

Q. In other words, the assessment is made in
triplicate and one book is turned over to the Tax
Collector? A. That is right. We make up three
books. This is our field book. We make a dupli-
cate copy for the County Board of Taxation, and
we make a duplicate for the Collector of Taxes.

Q. In other words, the names and addresses in
the Tax Collector’s office are the names and ad-
dresses placed in that book by the Board of As-
sessors? A. B% the Secretary of the Board of As-
sessors.

Q. Now, just refer to lots 4 and 26, for 1928, you
say the name Paul Weisenfeld was inserted by some-
body connected with the Board of Assessors? A.
Our Secretary.

Q. As the owner of lots 4 and 267 A. That is
right.

Q. Should the book in the Tax Collector’s office,
the duplicate of this, be exactly similar to this

40 book?
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Jtmph Haas. Called by Defendants. Direct.

Mr. Moser: Objected to.
The Court: Objection sustained.
The evidence is that it is not.

Q. Is there anything in your records there show-
ing that the lots 4 and 26 for the year 1926 were
assessed to L. Pierro? A. Not in this book.

Q. Have you any records at all available that
would show to whom the taxes for lots 4 and 26
were assessed for the year 1927, except the books
locked up in the vault? A. I have only the County
Board of Taxation record.

Q. In making up your assessment books, do you
follow this record in the court house? A. Yes;
they give us the county block and lot numbers. We
change the names as we receive them from that.

Q. Do you know Mrs. Pierro? A. I do not.

Q. Do you know Mr. Pierro? A. I do not know
him. I have seen Mrs. Pierro?

Q. Where have you seen Mrs. Pierro? A. Itis a
number of years ago, in a butcher shop.

Q. Did you ever see her in the Tax Collector’s
office and have a conversation with her about taxes?
A. No. I would not know her.

Q. Is there any other book in your office, outside
of the book that is locked up in the vault, showing
the assessments against these particular lots? A.
This is the only book prior to 1927.

Q. Does this book show the addresses of the vari-
ous owners? A. No; they only take the addresses
from the owners. The Collection department has
that.

Q. Let me get this straight. The changed ad-
dresses of the various owners are supplied by the
tax collector? A. Yes; they have the addresses
of outside owners that live out of town.

10

20

30

40



10

20

30

40

O
G. A. Robinson. Galled by Defendants. Direct.

Q. The assessment made has nothing to do with
addresses of owners? A. We keep a record of out
of town owners. All we do is keep a record of the
assessments.

Greenwood A. Robinson, sworn as a witness on
the part of the defendants, testifies as follows :

Direc t Examination by Mr. Nemse r :

Q. What is your address? A. 247 Central Ave-
nue, Union City.

Q. What is your occupation? A. I am at the
present time in the Board of Collection—work on
the Board of Collections.

Q. What were you doing in 1928? A. Secretary
of the Board of Assessors, Union City.

Q. How long had you been secretary of the Board
of Assessors? A. From March 1, 1927, to Decem-
ber 31, 1928.

Q. Are you familiar with the premises that were
owned there by Mr. and Mrs. Pierro on the corner
of Hackensack Plank Road and— A. I cannot say
that I am very well acquainted with it, except that
I know the property.

Q. Did you assist in making up the Assessors
book in the year 19287 A. That particular book
was what we call Section No. 3; in other words,
the whole section was known as Section No. 3.

By the Court

Q. Did you assist in making up the book? A.
Not that particular book.
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G. A. Robinson.‘ Called by Defendants'. Direct.
By Mr. Nemser:

Q. Now, you know Mrs. Pierro? A. I do not.

Q. Do you know a man by the name of Saldarini;
do you know anybody by that name? A. Yes; I
know Mr. Saldarini.

Q. Does he live in your house? A. He is the
owner of the house.

Q. Is he any relation of Mrs. Pierro? A. 1
haven’t the slightest idea.

Q. Did you ever see Mrs. Pierro in that house?
A. T don’t even know Mrs. Pierro.

Q. Do you know Mr. Paul Weisenfeld? A. I
know the gentleman who calls himself Paul Weisen-
feld.

Q. When did you last see him? A. At the Board
of Collections; he served me with a subpoena.

Q. When was that? A. Tuesday I think it was.

Q. Did you ever see him before that? A. Yes,
sir; I have.

Q In your office? A. No; not in the office.
That was at the club one night; he called there to
see me.

Q. Did you ever see him regarding the taxes on
lots 4 and 26? A. He called to see me and asked
me if I had any information relative to lots 4 and
26.

Q. What did you tell him? A. I told him I could

not recollect anything; I did not recollect any-

thing.
Q. Did you ever make any entries in any of the
tax books in the collector’s office of Union City?

Mr. Moser: 1 object.
The Court: Objection sustained.
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G. A. Weisenfeld. Called by Defendants. Direct.

Q. Does your handwriting appear on the asses-
sor’s book that Mr. Haas mentioned a little while
ago?

Mr. Moser: 1 object.
The Court: Objection sustained. I do not
. think that what this witness says about it
n would be material to the case.
Q. Did you have anything to do with making up
the field assessor’s book for the year 1928?

Mr. Moser: Objected to.
The Court: Objection sustained.

Q. Did you have anything to do with the de-
2q livery or makeup of the tax duplicate book delivered
to the tax collector’s office?

Mr. Moser: 1 object.

The Court: Objection sustained.

Mr. Nemser: I want to excuse this witness
temporarily until I bring out a better founda-
tion.

30
George A. Weisenf eld ,sworn as a witness on the

defendants, testifies as follows:

Dir et Examination by Mr. Nemser:

Q. You are a son of Paul Weisenfeld? A. I am.
Q. The owner of these premises being foreclosed?
A. Yes.

40
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Q. A. Weisenfeld. Called by Defendants. Direct.

Q. What is your business relation with your
father ; what do you do? A. I am his secretary and
I take care of his affairs.

Q. And do you especially take care of his real
estate? A. I do.

Q. And the taxes on his real estate? A. I do.

Q. Did you have anything to do with the pay-
ment of the 1928 taxes on lots 4 and 26? A. I
did.

Q. (Showing witness) I show you a tax bill for
1928 on lots 4 and 26, made out to L. Pierro, show-
ing the second half was paid May 3, 1929, and I
ask you whether you paid that bill? A. I did.

Q. Will you tell the Court how you came to pay
t?

Mr. Moser: 1 object.
The Court: Objection sustained.

Q. When was the last time, prior to May 3,1929,
that you were at the Tax Collector’s office in Union
City? A. When I paid the first half of the bill for
1928.

Q. Whom did you see there? A. I paid it to Mr.
McClelland.

Q. He is the witness who testified here this morn-
ing? A. Yes.

Q. I show you a paid tax bill for 1928 covering
lots 1,2, 3,21 to 25 inclusive, block 12, and ask you:
Was it at the time that you paid that bill that you
saw Mr. McClelland? A. It was the time previous
to that, a month or two months, that I called for
the bill.

Q. What did you see Mr. McClelland about?

Mr. Moser: I object.
The Court: Objection sustained.
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G. A. Weisenfeld; Called by Defendants. Direct.

Q. Your father owns some other land besides the
property he bought from Mrs. Pierro, in that neigh-
borhood? A. He does.

Q. How many lots does he own there altogether?
A. Ten. He owns ten lots as they are designated to-
day.

Q. Are the tax bills for all the lots he owns there,
the ten lots, one one bill or two bills? A. Today I
know they are on two bills, but in 1929, when I paid
the bills, there were eight designations. 1 know
that by the additional bill that Mr. McClelland gave
me, there was some eight designations.

Q. I show you bills for 1927 and ask you whether
those bills cover the premises owned by your father
in that locality, including the lots purchased from
Mr. Pierro? A. Yes.

Q. How many bills did the tax collector give you
in 1927? A. Five.

Q. Covering how many lots? A. All the lots.

Q. Any particular number? A. Eight designa-
tions—known as eight designations.

Q. I show you bill for 1927, covering lot 3, block
12, and ask you: Did you pay that bill? A. I did.

Q. As a matter of fact, did you pay all five of
these bills? A. I did.

Q. I show you a series of bills for 1926, covering
Mrs. Pierro’s premises and the other premises oc-
cupied by your father and ask you whether you paid
them? A. I did.

Q. Can you tell us how it was that during 1925,
1926, and 1927, your father received five or six difi
ferent tax bills, and in 1928 there were two tax
bills made out for the premises?

Mr. Moser: I object.
The Court: Objection sustained.
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G. A. Weisenfeld. Galled by Defendants. Direct.

Q Now, I show you tax bill for 1928, made out
in the name of Paul Weisenfeld, the first half of
which was paid July 2, 1928, and the second half
January 31, 1929, covering lots 1, 2, 3, 21, 22, 23,
24, and 25. Do you recall paying that bill? A. I
do.

Q. What did you do after you paid that bill?

Mr. Moser: Objected to.

Q. What did you do with reference to seeing or
talking to Mrs. Pierro? A. I did not speak to Mrs.
Pierro about the bill.

Q. When you paid the bill, did you report to your
father? A. I did.

Q. What did you report to him? A. He gave me
a check and I told him I paid the taxes.

Q. How much? A. The first half—

Q. The entire bill. A. $1,456.88.

Q. You assumed that that had paid all the assess-
ments on the lots owned by your father?

Mr. Moser: I object as not binding on either
one of the complainants here.
The Court: Objection overruled.

A. T did.

Q WIill you explain in detail to the Court what
led you to believe that by paying this bill of $1,-
456.88 you had paid taxes for the year 1928 on all
the premises there?

Mr. Moser: I object, unless something Mrs.
Pierro or the Hudson Trust Company said to
him led him to believe that.

The Court: He may have thought he paid all
the taxes. He evidently did not, and it does
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éfc Ai Wei'senfeld: Called by Defendants'. Direct.

not make any difference in this case whether
he made this mistake or who made the mistake.
Objection sustained.

Q. Did you talk to Mr. McClelland at the time
that you paid this 1928 tax bill?

10 Mr. Moser: I object.
The Court: Objection sustained.

Q. Will you explain why it was that the taxes on
4 and 26 for 1928, second half, were not paid until
May 3, 19297 A. Because Mr. McClelland told me
that this included all of our property.

Q. What included all of your property? A. This
bill amounting to $1,456.88 covers all of the prop-
erty owned by my father. I asked him for a bill for
taxes on all his property. He gave me this and I
knew there were eight designations, and I saw this
showed eight designations and also the locations of
the premises, Thirty-second Street and Thirty-fifth
Street—

Mr. Moser: I object.
The Court: I will let it stand.

aQ Q. By eight designations do you mean the eight
lots? A. The way they are on the bills. There has
been a change in the lots. They split them up.

Q. When you paid this bill for 1928, amounting
to $1,456.88, I understand you to say that it was
after you had a conversation with Mr. McClelland?
A. Yes.

Q. And you afterwards found out that you had
not paid the taxes on lots 4 and 26?7 A. I did.

Q. Did you go back to see Mr. McClelland? A. 1

40 did.
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G. A. Weisenfeld. Called by Defendants. Direct.
Q What did you say to him?

Mr. Moser: I object.
The Court: Objection sustained.

Q. As a result of your conversation with Mr. Mc-
Clelland, what did you do?

Mr. Moser: I object as immaterial. He has
already testified that the taxes were paid May
3,1929.

Q What was the first time that you knew the
taxes for 1928 on lots 4 and 26 had not been paid?

Mr. Moser: I object. I do not think it is
material.
The Court: Objection overruled.

A. When we were served with foreclosure papers.
Q. When was it; what date was that?

The Court : The record shows May 3,1929.

Q. What have you done since, after you were
served with foreclosure papers, or since your father
was served with foreclosure papers? A. I went
right to the—I went and looked for the tax bills to
see if the tax bills were paid, because I knew—

By the Court :
Q. Did you go up and pay the taxes? A. When I
found out.

By Mr.Nemser :

Q. Where did you go before you paid the taxes?
A. T went down to my lawyer’s office.
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Q. A. Weisenfeld. Called by Defendants. Direct.

Q. Wlio is your lawyer? A. You.

Q. Where did we go? A. We went up to the
bank.

Q. What bank? A. Hudson Trust Company.

Q. We went up to a lawyer’s office and— A. (In-
terrupting) Yes.

Q. Do you know who the lawyer was? A. Albert
Luely.

Q. Was anybody else with us? A. My brother.

Q. Samuel Weisenfeld? A. Yes.

Q. After we came out of Mr. Luely’s office, where
did we go? A. Over to the tax office.

Q. What did you do over there; you went over
and paid the taxes; is that right? A. Yes.

Q. Do you know Mr. Stroh, the vice president of
the bank? A. I do not, except to see him in court.

Q. Can you tell us, Mr. Weisenfeld, how it is that
the taxes against your father’s entire holdings for
the year 1928 consisted of two bills, whereas for
previous years it consisted of five different bills?

Mr. Moser: Objected to.
The Court: Objection sustained.

Q. Did you ever see Mr. McClelland in 1927? A.
I did.

Q. With reference to what matter? A. I went to
tell him—

Q. Did you see him? A. I did.

Q. With reference to what matter was i1t?

Mr. Moser: I object.
The Court: Objection overruled.

A. The purchase of Pierro’s property by my father,
with reference to taking new bills out to Paul
Weisenfeld instead of Pierro.



69

O. A. Weisenfeld. Called by Defendants, Direct,

Q. Can you give us the exact date? A. It was in
the early part of May, 1927, that I went up there
and told him—

Q. Was there anybody else with you at the time
you saw Mr. McClelland? A. No, sir.

Q. After you talked to Mr. McClelland was there
any change made in the tax bills? A. No, sir.

Q. Did you see Mr. McClelland again after that? 10
A. Yes.

Q When? A. That same month, May, 1927.

Q. With reference to your father’s taxes? A. Yes.

Q. Was there any change made in your tax bills
then? A. Yes.

Q. What change was made? A. The name of
Louis Fierro was scratched out and Paul Weisen-
feld placed above it.

Q. I show you the 1927 tax bill for lot 3, block «0
12, and ask you whether that is the bill you have
reference to? A. That is. It is one of them.

Q. With the name Louis Fierro scratched out? A.
Yes, sir.

Q. And Paul Weisenfeld, 137 Mercer Street, Jer-
sey City, written in? A. Yes.

Q. That was written by whom, do you know? A.
I do not know whom it was done by.

Q. Did you see it done then? A. No, sir.

Q. The same thing applies to the 1927 tax bill, 30
lots 4 and 26? A. Yes.

Q. Did you give Mr. McClelland your father’s
name and address? A. I did.

Q. When did you see him after May, 1927? A.
When I went back for the tax bills in 1928.

Q. Do you remember what month? A. I always
go up in the month of May.

Q. Did you see him? A. I did.

Q. Did you get the tax bills? A. I did. 40
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Q. A. Weiscrtfeld. Called by Defendants. Direct.

Q. (Showing witness) Are these the two tax
bills that you obtained? A. (Indicating) I got this
one.
Q. What? A. (Indicating) This one here.

Q. Tax bill for 1928 made out to Paul Weisen-
feld? A. Yes, sir.

Q. Covering lots 1, 2, 3, 21 to 25 inclusive? A.
Yes, sir.

Q. Did you see Mr. McClelland personally? A.
I did.

Q. After your conversation was over, did he hand
you this tax bill, or what happened? A. I asked
him for the tax bills—

Q. (Interrupting) You cannot tell us what you
said. Tell us what happened after you got through
talking to him? A. He gave me this bill.

By the Court :

Q. Which bill? A. This bill here.
Q. Lots 1, 2, 3 to 21 to 25?7 A. Yes.

By Mr. Hemser :

Q. How, did he give you a tax bill for 1928 cover-
ing lots 4 and 26 at that time? A. Ho.

Q. When was the next time you saw Mr. Mec-
Clelland? A. When he gave me this tax bill in
1929.

Q. Was that after the suit was started? A. Yes,
sir; the same day.

Q. Did you talk to him about it? A. I did.

Q. Did you call his attention to the fact that the
bill was made out—

Mr. Moser: Objected to.
The Court: Objection sustained.
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O. A. HVeisenfeid. Called by Defendants. Cross.
Cross Examination by Mb. Moseb:

Q. In other words, you went there for the 1928
tax bills; is that right? A. Yes.

Q. You knew your father owned lots 4 and 26
block 12?7 A. In 1927 I knew they were designated
as such.

Q. You had not heard, as manager of your
father’s property, of any change made in the lot
or block numbers? A. I did know there was a
change made when I was presented with the tax bill
in 1928.

By the Court :

Q. Before that you had not heard about it? A.
No, sir.

By Mr. Moser :

Q. id you make any inquiry concerning lots 4
and 26 when you received that bill? A. I did not.

Q. Lots 4 and 26 were not on that bill, were they?
A. No, sir; they were not.

Q. So that when you paid that bill you knew you
wer not paying for lots 4 and 26?7 A. I thought I
was paying for them.

Q. Did you pay the taxes on lots 4 and 26 in
block 12 in Union City for the year 1928 prior to
May, 1929? A. I did not.

Mr. Nemser: I would like to offer in evi-
dence the paid tax bills for all the ten lots ac-
quired by Paul Weisenfeld.

The Court: I do not think the tax bills for
1925 are material. I am not so sure about
1926. The taxes for 1926 were assessed before
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S. B. WeisenfddCalled by DefendantsYDirect.

lie bought them. They might have been paid by
the Pierros who sold the property and turned
over the paid bill. I do not think it is of any
moment. I will allow the tax bills for 1926 to
1929 to go in.

(Marked Exhibit D-1.)

By the Court:

Q. You did not pay the 1925 taxes, did you? A.
No, sir.

Q These tax bills were turned over to your father
by the seller? A. Yes.

Q. At the time he bought the property? A. Yes.

Q. And so were the 1926 tax bills, were they not?
A. Yes, sir.

Samuel B. Weiseneeld, sworn as a witness on
the part of the defendants, testifies as follows:

Direct Examination by Mr. Nemser :

Q. Do you recall the time your father was served
with process in this suit? A. I do.

Q. And the time you were served with subpoena?
A. T do.

Q. Do you remember what day that was? A.
May 3, 1929.

Q. Do you recall bringing the subpoena into my
office? A. I do.

Q. And do you recall what we did after you
brought the subpoena in? A. We went up to see Mr.
Luely.

Q. Where? A. At the Hudson Trust Company.
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S. B. Weisenfeld. Called by Defenda/nts. Direct.

Q. Will you state the conversation you had with
Mr. Luely? A. I asked him what the foreclosure
was for, that I had no knowledge of what the pro-
ceedings were started for. He said that he was
instructed by Mrs. Annita Pierro to institute fore-
closure proceedings for non-payment of taxes.

Q. What did you say? A. I said: “Don’t you
think it is proper to notify us or notify me, as at-
torney, knowing me for several years, before you
instituted proceedings?” He says: “I was told
not to write any letters but to take immediate steps
by my client” .,

Q Was the interest on the Pierro mortgage paid
to date?

Mr. Moser: 1 object.
The Court: That is absolutely immaterial.

Q Was that the first time that you knew that
the cause of foreclosure was the non-payment of
taxes for 19287

Mr. Moser: Objected to.
The Court: Objection sustained.

Q. After you left Mr. Luely’s office, where did
you go? A. I went downstairs and saw Mr. Stroh
in the Hudson Trust Company.

Q. That is the gentleman who testified here this
morning? A. Yes.

Q. Did you talk to him? A. Yes.

Q. Was I present at the time? A. Yes.

Q. What was said? A. We asked him if he in-
structed Mr. Luely to start foreclosure proceedings.
He said no.
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S. B.Weisenfeld. Called by Defendants. Direct.

Q. Was anything else said? A. We asked him
if—He said that all matters of that sort were in
the hands of Mr. Luely, that he was attorney for the
bank, and that once a matter is transferred to Mr.
Luely, Mr. Luely has charge of it.

Q. Was there anything else said? A. If he au-
thorized—if he knew that the bank was a party
complainant to this suit.

Q. What did he say?

Mr. Moser: 1 object.
The Court: Objection sustained.

Q. After your conversation with Mr. Stroh,
where did you go? A. I went back to Mr. Luely’s
office.

@ Hid you have a conversation with Mr. Luely
again? A. I did.

Q. What was said?

The Court: How is any further conversation
with Mr. Luely material to this issue? 1 al-
lowed the testimony originally for the purpose
of permitting you to bring out the date of
the first information you had as to non-pay-
ment of taxes.

Q. After you left Mr. Luely’s office the second
time where did you go? A. We went over to the
tax office in Union City.

Q. What did you do there? Did you pay the
taxes on lots 4 and 26 for the year 1928? A. Yes.

Q. Did you speak to any of the officers in the
office there?

Mr. Moser: Objected to.
The Court: Objection sustained.
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Arimiia Pietro. (Jailed by Defendants. Direct.

Q. Did you see Mr. McClelland? A. Yes.

Q. And did you examine the books in his office?
A. Yes.

Q. Which books did you examine? A. Examined
the tax book and the assessor’s book.

No cross examination.

Annita Pierro , one of the complainants, sworn
as a witness on the part of the defendants, testi-
fies as follows:

Dire ¢t Examination by Mr. Nemser:

Q. Are you the Annita Pierro who is one of the
complainants in this suit? A. Yes.

Q. Are you the lady who sold the property to
Mr. Weisenfeld in 19267 A. Yes.

Q. You are the lady who took back the purchase
money mortgage for $30,000? A. Yes.

Q. Where do you live? A. 1133 Fourth Ave-
nue, North Bergen.

Q How long have you lived there? A. Since
March 1, 1929.

Q. Where did you live before that? A. 737 An-
derson Avenue, Grantwood.

Q. How long did you live there? A. A year and
a half.

Q. Where did you live before that? A. 200
Thirty-fourth Street, Woodcliffe.

Q. How long did you live there? A. Two years.

Q. Were you living in Woodcliffe in 19287 A.
Yes, sir.

Q. Do you know a man named Salbarini? A.
Yes.
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Annita Fierro. Called by Defendants. Direct.

Q. What is his first name? A. Joseph.

Q. Where does he live? A. 5 Kingswood Road,
Weehawken.

Q. Do you know Mr. Robinson? A. I do not.

Q The gentleman who was on the stand before?
A. T do not.

Q. Did you receive any tax bills in 1927? A.
I did not.

Q. For the property that you sold to Mr. Weisen-
feld? A. I did not.

Q. Did you receive any tax bills in 1928? A. I
did not.

Q. Through the mail? A. I did not.

Q. Is your husband’s name Louis Pierro? A.
Yes.

Q. Have you been getting your mail since 1928
at any post office box? A. I have not.

Q Do you receive it at your house where you
live? A. Yes.

Q. Do you know Mr. McClelland the tax collec-
tor of Union City? A. I do not.

Q. Have you ever been in his office? A. Once.

Q. When? A. April 15, 1929.

Q. Why did you go there? A. I went there be-
cause I got a letter stating that a tax bill had not

been presented- 1 went down to see Mr. Luely,
the attorney for the Hudson Trust Company—

By the Court:

Q. That is why you went to see Mr. Luely. A. I
asked him what to do. He said that I should go
down to the Town Hall and request a tax bill.

Q Mr. Luely sent you there to find out about
the taxes? A. Yes.

@ That is the reason you went there? A. Yes.
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Annita Pierro. Called by Defendants. Direct.
By Mr. Nemser:

Q. You found out that the taxes had not been
paid? A. The taxes had not been paid, because
I had the letter stating that the tax bill had not
been presented—

Q. You found out that the taxes on those par-
ticular lots had not been paid? A. Yes.

Q. The tax on lot 3 had been paid? A. None
of the taxes had been paid on any of the property
I had sold to him.

Q. What did you do after that? A. I requested
a tax search. I went back to Mr. Luely and told
him that I had a tax search and went back—

By the Court:

Q. You talk about a tax search, did you get a
certificate of some kind from the collector? A. I
just requested him—

Q. To tell you about the taxes? A. Yes.

By Mr. Nemser:

Q. Whom did you talk to in the tax collector’s
office? A. I don’t remember just the person I spoke
to. I don’t know anyone there. In fact, Mr. Sal-
barini was the gentleman who brought me there.

Q. At any rate, no matter who it was that you
spoke to, you found that the taxes for 1928 had not
bee paid? A. Yes.

Q And you went back and told that to Mr.
Luely? A. I told that to Mr. Luely. I told him
to take action.

Q. Did you give him any orders to start proceed-
ings? A. To take action.
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Anmtd Pierro. Called by Defendants. Direct.

Q. What did you do? A. I told him that if the
taxes were not paid, to take action of foreclosure.

Q. Why didn’t you call it to the attention of
Mr. Weisenfeld? A. Why should I?

Q. You did not, did you? A. I did not.

Q. You say it was April 15, 1929, that you found
out the taxes were not paid? A. Yes, sir.

Q. You had received your interest check that
same month, had you not? A. Yes; I did.

Q. You had not deposited that interest check at
the time you found out that the taxes had not been
paid? A. No, sir; I did not get it until the 29th,
which I could not deposit it then.

Q. When did you get the interest check that was
due April 1, 1929? A. The 29th day of April, 1929.

Q. Are you sure? A. Yes.

Q (Showing witness) Is that the check? A. That
1s right.

Q. $450? A. $450.

Q. Dated April 4,1929. A. Yes.

Q. Made out to the order of A. L. Pierro? A. Yes.

Q. And you say you got that check? A. The 29th
day of April.

Q. The 29th day of April, 19297 A. Yes.

Q. I call your attention to the endorsement on the
back of this check, “A. L. Pierro.” A. Yes.

Q. And “Annita Pierro—" is that right? A. Yes.

Q. I call you attention to the date stamped there,
“Hudson Trust Company, April 19, 1929.”? A.
Well, it might have been a check previous to this
that I got on the 29th and got upset on the date.

Q. How many checks were coming to you for in-
terest on this mortgage? A. One very three months,

Q. This was the one due on April 1, 19297 A.
Yes.
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Annita Pierro. Pulled byDefenchants. Direct.

Q. And you say you went to the tax collector’s
office April 15?7 A. April 15,1929.

Q. Is it not a fact that the time you got the in-
formation from the tax collector’s office that the
taxes for 1928 had not been paid, you still had that
check in your hands? A. I did not get the check.
I know the day I got the check I went down and de-
posited it the same day.

Q. You said it was April 297 A. Perhaps it was
the check before that.

Q. The question is: When did you get the check?
A. The day I put it in the bank.

By the Court :

Q. The date shows you put it in the bank April
19th. A. It may have been the 19th.

Mr. Nemser: I offer the check in evidence.

Mr. Moser: I object. It represents an interest
payment and there is no contention as to the
interest.

The Court: I will admit it.

(Marked Exhibit D-2.)

By Mr. Nemser :

Q. Do you have a check account in the Hudson
Trust Company? A. Yes.

Q. Does your husband have one there, too? A.
No, sir.

Q. Why didn’t you call upon Mr. Weisenfeld and
ask him for a tax bill?

Mr. Moser: 1 object.
The Court: Objection sustained.
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Annita Pierro. Called by Defendants. Direct.

Q. Why didn’t you notify him that you were
going to bring a foreclosure suit because the taxes
were not paid?

Mr. Moser: Objected to.
The Court: Objection sustained.

Q. Has your husband any interest in this mat-
ter?

Mr. Moser: Objected to.
The Court: Objection sustained.

Q. I show you a check dated January 3, 1929,
$450, made out to A. L. Pierro, endorsed L. Pierro
and Annita Pierro. Whose signature is that “L.
Pierro” ? A. It is mine—“Annita Pierro”.

By the Court :

Q. Whose signature is “L. Pierro.” A. It is the
signature of Louis Pierro.

Q. It is your husband’s signature? A. I signed
it myself.

Q. Is it your writing? A. Yes.

Q. Did he write? A. He did not; I wrote it.

By Mr. Nemser :

Q. Why did you sign your husband’s name on
the back of that check?

Mr. Moser: 1 object.
The Court: Objection sustained.

Q. Did you make an affidavit in this case? A. 1
did.
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Annita Pierre. Called by Defendants. Direct.

Q. You say you went to the tax collector's office
April 15,1929?

The Court: She said that at least twice.

Q What fixes that date in your mind? A. Be-
cause I know the date I got the letter when I—

Q. You got a letter from the Hudson Trust Com-
pany? A. Yes.

Q. Have you got the letter with you? A. I have
not.

Q. What did you do with it? A. I destroyed it.
I didn't think it was necessary to keep it.

Q. Did you ever visit the tax collector's office
after April, 1929? A. I did not.

Q. Did you refuse to take all the interest checks
that Mr. Weisenfeld sent you after that? A. After
taking action I did.

Q. Had the bank ever asked you about the taxes
for the year 1927?

Mr. Moser: 1 object.
The Court: Objection sustained.

Q. Did you ever see Mr. Weisenfeld after April
1, 19297 A. No, sir.

Q. Did you ever see him before April 1, 1929? A.
I did not.

Q. Never? A. Not regarding this matter, I did
not.

Q. Regarding any matter? A. I saw him before
when I got the loan from the Hudson Trust Com-
pany.

Q How soon before? A. That was the second
mortgage that I got—in reference to some survey
that the bank required, or a search, and he could
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Amnia Pierre, Called by Defendant*. Direct.

not find it, So I went down personally and asked
him: “Will you kindly look through the papers?”
Finally he—

By the Court:

Q. He lent you a survey that he had? A. No;
it was the survey I gave him.

Q. And you got it from Mr. Weisenfeld? A. I
got it ; he lent it to me.

Q. Then, did you return it to him? A. Mr. Luely
must have returned it.

Q. Was it returned as far as you know? A. It
was down there with Mr. Luely and Mr. Luely must
have returned it.

By Mr. Nemser :

Q. Did you have any talk with Mr. Weisenfeld
about a lease on the property? A. No, sir.

Q. Did you have any negotiations with him about
a lease? A. No, sir.

Q. You are in the butcher business with your
husband? A. Yes, sir.

Q. Now, Mrs. Pierro, when you sold that prop-
erty to Mr. Weisenfeld, what was the price?

Mr. Moser: I object.
The Court: Objection sustained.

Q. Did you sell it, or did your husband sell it
to him?

Mr. Moser: 1 object.
The Court: Objection sustained.
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Aimita Pi&rro. Vailed by DeferuUmts. Cross.
George Deubell. Called by Defendants. Direct.

Cross Examination by Mr. Moser:

Q. When yon were informed that the taxes for
1928 were open of record, did yon request that a
search be made and a certificate tendered to some-
one? A. Yes, to Mr. Lnely.

Q. Did you pay the fee that was required? A.
Yes.

Q. Did Mr. Luely then get in touch with you
concerning the receipt of the certificate? A. Yes.

Q. (Showing witness) Is that the certificate that
Mr. Luely received? A. Yes, sir; that is the one.

Mr. Moser: I offer this certificate in evi-

dence.
(Marked Exhibit C-5.)

George Deubell, sworn as a witness on the part
of the defendants, testifies as follows:

Dire ¢t Examination by Mr. Moser :

Q. You are a letter carrier? A. Yes, sir.

Q. Where do you live? A. I live at 370 Summit
avenue, Jersey City.

Q. Where are you employed? A. In the Wee-
hawken Branch of the Union City Post Office.

Q. You have been employed there how long? A.
Nineteen years.

Q. Have you got any record with you from the
post office? A. Yes, I got a card signed by Mr.
Pierro the day that he moved, asking me to forward
his mail to this address.
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George Deubell. 'Called by Defendants. Direct.

By the Court:

Q. Where did you get that card? A. Mr. Pierro
gave it to me himself. This is his name.

Q. The address was 200 Thirty-Fourth street,
Woodcliffe? A. Yes.

By Mr. Nemser:

Q. Where was it that he lived when he gave you
that card? A. He lived at 590 Thirty-second street,
on my route.

Q. Did your route cover the neighborhood of the
Hackensack Plank Road and Thirty-Fifth street?
A. Yes, sir.

Q. The Boulevard? A. Yes, sir.

Q. Did you ever deliver mail to Mrs. Annita
Pierro? A. Well, they are out of there quite a
while now. I had mail for the whole family.

Q. I mean mail specifically addressed to Mrs.
Annita Pierro? A. Not that I recollect.

Q. Do you ever recall deliverying any mail to
her in the last three or four years? A. No, sir.

Q. Was there a post office box in the name of
Annita Pierro anywhereas that you know? A. Not
that T know of.

Q. So that you would not deliver any mail to
Woodecliffe? A. No, sir.

Q. Your territory is Weehawken and Union City?
A. Yes, sir.

Q Did you ever deliver any mail addressed to
Annita Pierro in care of Salbarini? A. No, sir.

Q. Do you recall any occasion whatever of de-
livering any mail addressed to Annita Pierro? A.
No, sir.

Q. Was there a box in the post office rented by
Salbarini?
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Isabel Walker. Hailed by Defendants. Direct.

Mr. Moser: Objected to.
The Court: Objection sustained.

Q. Was there a box in the post office by Annita
Pierro? A. Why, I do not believe so; no, not that
I know of.

Q. Was there any mail addressed to Annita
Pierro delivered at a box in the post office standing
in the name of somebody else? A. I could not tell
you that.

No cross examination.

Isabel Walker, sworn as a witness on the part
of the defendants, testifies as follows:

Direct Examination by Mr. Nemser :

Q. Where do you live? A. 235 Hudson Boule-
vard, North Bergen.

Q. What is your occupation? A. A stenopragher.

Q. Employed by whom? A. By the Bell Tele-
phone Company.

Q By whom were you employed in 19267 A.
By the city of Union City.

Q. In what capacity? A. As stenographer.

Q. What department? A. In the Board of As-
Sessors.

Q. Do you know Mr. Haas? A. Yes, sir; I do.

Q. Do you know Mr. McClelland? A. Yes; I do.

Q. Do you know that system that was used in
making up the Assessor’s books? A. Which system
it that—

Q. In the Tax Assessor’s office. A. I am faintly
familiar with it.
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isubel’'Wuiker.. €athd Yy'Defendants. “Direct.

Q. Did you have access to those hooks? A. They
were in the office.

By the Court:

Q. Did you make out any bills? A. No; I had
nothing to do with that department at all.

By Mr. Nemser:

Q. Did you have anything to do with crossing
out the names of Annita Pierro and L. Pierro? A.
I never did.

Q. Did you make up the taxes or assist in making
up the taxes; did you assist in making up the list
of names and addresses of various property owners
taken from the Tax Collector’s books in his office,
for the purpose of sending out tax bills? A. No.

Q. Did you have anything to do with making up
the tax book from the Assessor’s books? A. Only
for the West Hoboken section; nothing to do with
the town of Union.

Q. Who had charge of Union City? A. Union
City is the consolidation of two towns, and I had
nothing to do with the uptown section at all.

Q. Who was in charge of it, if you know? A.
Mr. Abalone.

Q. Is he here in court? A. Yes; he is.

No cross examination.



87
Anthony AbuXone; Vailed by 'Defendants.:Direct.

Anthony Abauone, SWOrn as a witness on the
part of the defendants, testifies as follows:

Direct Examination by Mr. Nemser :

Q. What is your business? A. Clerk.

Q. Employed by whom? A. At the present time?

Q. Yes. A. Decker & Company.

Q. By whom were you employed in 19287 A.
City of Union City.

Q. In what capacity? A. Clerk.

Q. In what department? A. Board of Assessors.

Q. Under Mr. Haas’ jurisdiction? A. Mr. Robin-
son’s.

Q. Did you have anything to do with the making
up of the assessor’s books? A. I filled in the names
and addresses, the same as copied from the pre-
vious book.

Q. What book would you copy from? A. 1926.
In 1927 I copied from the 1926 book.

Q. What book? A. The Field Assessors books.
They go out and bring in their assessments in Octo-
ber, I believe, and when the record was made, we
take it from these field books.

Q. How many books are there in your office that
you used—two books—a field book and another? A.
We make up one book for the County Board of Tax-
ation, one for the Tax Collector and one for the
Assessor’s office—three books.

Q. It was one of these three duplicate books that
you are referring to? A. There are—

By the Court :

Q. The Tax Collector’s book is one of these three
books? A. That is right.
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Anthony Abalone. Called by Defendants. Direct.

Q Where did you get the names from for 19277
A. Right off the field book.
Q. The field book for 1927 or 19267 A. 1926.

By Mr. Nemser :

Q. In other words, you referred to the previous
year? A. That is right.

Q. Where would you get the names and addresses
of the owners to send out the tax bills in 1928?

The Court: They did not send out any tax
bills.

By the Court:

Q. You had nothing to do with that at all? A.
No, sir.

Q. You would take, as I understand it, one of the
duplicate books containing the names of various
owners of property and make out a separate list
containing those names; is that so? A. Make out
a separate list?

Q. Yes. A. The only change we made in the book
is when we get a certificate or deed to the property
by the proper owner and they come in and tell us
that they own the property; the same way with
deeds; we change the name and then we get the
names from the court house; once a week we change.

Q. You are talking about making changes in the
Assessor’s book; is that right? A. Yes.

By the Court :

Q. That is all you worked on? A. Yes.
Q. You did not make up any separate list of
names and addresses of taxpayers? A. No, sir.



89
Anthony Abalone. Called by Defendants. Duvrecl.
By Mr. Nemser:

Q. Did you. make up the tax book that the Tax
Collector used, which was a duplicate copy of the
Assessor’s book? A. Surely.

Q. Did you do that personally, I mean? A. No,

sir: under orders.
10

By the Court :

Q. Who actually did the writing—you and some-
body else? A. I did most of it.

By Mr.Nemser :

Q. You did most of the writing? A. Yes, sir.

Q. In other words, you used the Tax Assessor’s
book; is that right? A. That is right. 20

Q. And you would make up a copy for the County
Board of Taxation? A. That is right.

Q. And also a duplicate copy for the Finance De-
partment or the Tax Collector’s department? A.
That is right.

Q. These three copies had to agree; isn’t that
so? A. Yes, sir.

By the Court : on

They were supposed to be exact duplicates.
A. supposed to be.

By Mr. Nemser :

Q. If there was any difference in the name and
address mentioned in the Field Assessor’s book
and the book in the Tax Collector’s office, there

would be a mistake on the part of somebody? 40
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AnthmuvyAbdlone. Vatled by Defendants. Direct.

The Court: Not necessarily, because the Tax
Collector might have received information and
written it in himself in his own book. Besides,
what has that to do with the case?

Mr. Nemser: It has this to do. He gets the
Field Assessor’s book for 1927 with the name
and address—

10 The Court: He had nothing to do with the

name and address written up by the Tax Col-
lector.

Q. You had nothing to do with the Tax Collec-
tor’s book itself?

The Court: After it was delivered to the col-
lection department.

20 a. No; I had nothing to do with it.
Q. You had nothing to do with the tax bills? A.
No.
Q. If the book in the Tax Collector’s office had
a name in there, such as L. Pierro, against a cer-
tain lot, did that have to correspond with the book
in your office in every particular?

Mr. Moser: I object.
aq The Court: Objection sustained.
No cross examination.

40
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G. A. Weisenfeld. Rectified. Direct.

George A. Weisenfel d, Sworn as a witness on the
part of the defendants, testifies as follows:

Dire ¢t Examination by Mr. Nemser :

Q. How much taxes did your father pay on real
estate in Hudson County in 19287

Mr. Moser: 1 object.
The Court: Objection sustained.

Q. At the time you went in the Tax Collector’s
office, after the suit was started, did you see the
books or some of the books which Mr. McClelland
and Mr. Haas produced today? A. Yes.

Q. Did you find any difference in those books that
you can point out, between the Assessor’s book and
the Collector’s book?

Mr. Moser: Objected to.

The Court: Objection sustained.

(At this point recess is taken until two
o’clock in the afternoon.)
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Conclusions.

The Court (orally at close of argument) :
The bond and mortgage under foreclosure con-
stitute a contract between the maker and the
payee, by which the maker agreed to pay
$30,000 to the obligee and mortgagee in 1931
and further agreed that the time for such pay-
ment should be accelerated in case of default
for ninety days in payment of taxes, assess-
ments or municipal charges. The mortgaged
property was bought by the maker of the bond
in 1926. At that time there was delivered to
him the receipted tax bills for 1925 and 1926
and subsequently the maker of the bond, as
owner of the property, paid the 1927 taxes.
All these bills were in his possession in 1928,
when the 1928 taxes fell due. They consist
of five separate bills for each year, upon which
certain lot numbers are given. Including the
property in question, there were altogether
some eight parcels of land assessed separately.
Now, in 1928 we shall assume that the repre-
sentative of the maker of the bond, the owner
of the property, did exactly what he says he
did, that he went to the Tax Collector’s office
and asked for a tax bill for all the property
owned by the obligor, Paul Weisenfeld. A bill
was given to him, one single bill, upon which
there were designated lots 1, 2, 3, 21-25, which
might seem to indicate but five parcels of land,
but assuming that “21-25” means “21 to 257,
there appears that there were eight parcels
altogether covered by this one bill. The very
fact that there was a difference in the number
of lots, as compared with the 1927, 1926 and
1925 bills, and that there was one single bill
given instead of five, even if the total assessed
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Conclusions.

valuation was practically the same as previous
years, does not justify the obligor, the defend-
ant owner of the property, in assuming, as
against the complainant, that this one bill cov-
ered all the property that had been covered
in the other bill and especially as the 1927 lot
numbers differ from the 1925 lot numbers. In
other words, there was in the possession of the
owner of the property evidence that from time
to time changes were made by the taxing
authorities in the lot numbers of his property
and that should have put him on guard. In
any event, he was in a position where he was
bound to make inquiry to ascertain for himself
whether he was getting tax bills for and pay-
ing tax bills on all the property covered by the
mortgage here in question. There was a mis-
take, and we will assume from the testimony
on behalf of the defendant, that the mistake
was an honest one on his part in failing to
pay these taxes according to the terms of his
contract, but nevertheless it was a mistake for
which the complainant was in no way respon-
sible—it was due to the neglect of the defend-
ant, or his agent, or the failure of the tax
collecting authorities to give him all the bills
which he sought,—but that is not a fault to be
attributed to the complainant and it cannot
lessen the right of the complainant to have the
contract made by the defendant with him, per-
formed. I will therefore advise a decree for
the complainant.
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Hudson Trust Company and \
Annita Plerro, '

Complainants-Respondents, / On Appeal

from the
Vs. Court of

VChancery.
Paul Weisenfeld, et nx, et als., |

Defendants-Appellants. 1

BRIEF FOR APPELLANTS

Statement of Case

This is an appeal from the Final Decree entered
in the Court of Chancery on June 3rd, 1930, in a
suit instituted by the complainants to foreclose a
purchase money mortgage of Thirty Thousand
($30,000.00) Dollars, dated October 4th, 1926, and
executed by the defendant, Paul Weisenfeld to the
complainant, Annita Pierro. The ground for the
foreclosure was the alleged non-payment of the
taxes for the year 1928 upon part of the lands and
premises covered by the mortgage, which taxes
amounted to Six Hundred and Eight Dollars and
Thirteen Cents ($608.13); the mortgage contain-
ing an acceleration clause providing that in the
event of the non-payment of the taxes for a period
of ninety days, the mortgagee would have the right
to declare the entire principal due at her option.

The defendants, Paul Wiesenfeld and Mollie
Weisenfeld, his wife, in their amended answer in
defense to the foreclosure, contended that while the
1928 taxes had not been paid within ninety days
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after they became due, that the failure to pay the
same was due to accident and mistake, and to mat-
ters over which they had no control (and because of
the fact that equity would relieve against the en-
forcement of a forfeiture or penalty, contended
on the final hearing that the foreclosure of the
mortgage in question should not be decreed on ac-
count of the said accident and mistake.

The learned Vice Chancellor, however, held that
while there may have been an honest mistake on the
part of the defendants in failing to pay the taxes
in time, that such mistake did not have the effect of
relieving the defendants from the terms of the ac-
celeration covenant contained in the mortgage, and
advised a decree as above mentioned.

The defendants, Paul Weisenfeld and Mollie
Weisenfeld, his wife, now appeal to this honorable
Court and respectfully urge as they urged in the
Court below, that the failure to pay the 1928 taxes
was due to accident and mistake, and it was error
for the learned Vice Chancellor to have decreed the
foreclosure under the circumstances.

Facts.

On October 4th, 1926, complainant, Annita
Pierro, and her husband, Leon Pierro, conveyed the
premises, covered by the mortgage to the defendant,
Paul Weisenfeld. The mortgage was for the prin-
cipal sum of Thirty Thousand ($30,000.00) Dollars
and was a purchase money first mortgage due find
payable on October 4th, 1931, with quarterly in-
terest at the rate of six per cent per annum (Bill
of Complaint, p. 14). The premises sold by Mrs.
Pierro and her husband to Weisenfeld are described
in the mortgage as three separate and distinct
tracts, and are presently known and described as
libs. 588 Hackensack Plank Road and 590 Hacken-
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sack Plank Road (now known as Thirty-second
Street), Union City, New Jersey, and No. 573 Jef-
ferson Street (now known as Thirty-fifth Street),
Union City, New dJersey.

The premises are also described on the Union
City Tax Map as lots 3, 4 and 26 in block 12; lot 4
is the first tract described in the mortgage; lot 26
1s the second tract described in the mortgage and
lot 3 is the third tract described in the mortgage.

The mortgage contained a covenant providing

“that if any taxes were in arrears for the space
of ninety days the mortgagee could at her op-
tion, declare the principal amount immediately
due and payable” (p. 17, par. 4).

The complainant, Annita Pierro, made two sepa-
rate assignments of the mortgage to the other com-
plainant Hudson Trust Company to secure the pay-
ment of a note for Eight Thousand ($8,000.00) Dol-
lars and another note for Ten Thousand ($10,-
000.00) Dollars, representing a total sum of Eight-
een Thousand ($18,000.00) Dollars which the com-
plainant, Annita Pierro had borrowed from the
Hudson Trust Company, on her notes and had
given the mortgage in the suit, as collateral se-
curity for the payment thereof (Bill of Complaint,
p. 18, pars. 5, 6 and 7).

The final decree provided that there was due to
the complainant, Hudson Trust Company, the sum
of Eighteen Thousand ($18,000.00) Dollars, with
interest, and to the complainant, Annita Pierro, the
sum of Twelve Thousand ($12,000.00) Dollars with
interest (pp. 8 and 12).

The ground for the foreclosure as alleged in the
bill (p. 19, par. 10) was the failure on the part of
the defendants to pay the first and second half
of taxes for 1928 amounting to Six Hundred and
Eight Dollars and Thirteen Cents ($608.13), which
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had not been paid at the time of the filing of the
bill on May Ist, 1929, but which were paid by the
defendants on May 3rd, 1929, the same day that
they were served with the subpoena to answer in
the cause.

The 1928 taxes amounting to Six Hundred and
Eight Dollars and Thirteen Cents ($608.13) were
unpaid on that portion of the mortgaged premises
known as lots 4 and 26 in block 12. The taxes for
1928 on lot 3 had been paid; the first half on July
2nd, 1928, and the second half on January 31st,
1929 (Exhibit D-1, p. 94).

At the time, the complainant, Annita Pierro, and
her husband conveyed the premises to Paul Weisen-
feld, she delivered to the defendant, Paul Weisen-
feld, the 1926 tax bills covering the premises in
question (p. 92). There was a separate bill cover-
ing lot 3 in block 12 and another bill covering lots
4 and 26 in block 12 (Ex. D-1, p. 94).

The 1927 tax bills for the premises in question,
consisted of a separate bill for lot 3 and another
bill for lots 4 and 26 (Ex. D-1, p. 94).

The 1928 tax bill listed lots 4 and 26 on one bill
and lot 3 on a separate bill, together with lots 1
and 2, and 21-25, which latter lots are premises
owned by the defendant, Weisenfeld, other than the
premises conveyed to him by Annita Pierro and her
husband, but adjacent to the premises conveyed by
Mrs. Pierro and her husband, viz.: Known as lots
3, If and 26; in other words, lots 1 and 2, and 21-25
in block 12, owned by the defendant had been ac-
quired by him from other owners prior to October,
1926, the date that he acquired the title to lots 3,
4 and 26 from Pierro. To better enable the court
to understand the physical layout of the premises
in question, I have inserted a sketch of the premises
involved in the foreclosure and the adjoining prem-
ises, copied from the Union City Tax Map on June
12, 1929.












The 1926 Tax Bills covering all the premises,
owned by the defendant, Weisenfeld, including lots
3, 4 and 26 purchased from, Annita Pierro, are five
in number (Ex. D-1, p. 94).

The 1927 tax bills are also five in number.

The 1928 tax bills consist of two separate bills:
One covers lots 4 and 26, and the other covers lots
I, 2, 3 and 21-25.

The 1929 tax bills are the same as 1928, in so far
as the listing of the various lots are concerned.

It will be noted that the defendant, Weisenfeld
owns and is assessed for ten lots, altogether, includ-
ing the three lots which he purchased from the com-
plainant, Annita Pierro (Ex. D-1, p. 94).

It will be noted that the 1926 tax bills for lots 3,
4 and 26 (which are the premises covered by the
mortgage in question) are made out to L. Pierro;
but that the 1927 tax bills for the same premises
are made out to Leon Pierro, the words “Leon
Pierro” evidently stricken out and the name “Paul
Weisenfeld” written alongside of the same; that the
1928 tax bills for lots 4 and 26 are made out to
L. Pierro, but the tax bill covering lot 3 (and other
lots) is made out to the defendant, Paul Weisen-
feld. The 1929 tax bills for lots 3, 4 and 26 are
made out to Paul Weisenfeld, 137 Mercer Street,
Jersey City, New dJersey, which is the residence of
the defendant.

The first knowledge that the defendants had that
the 1928 taxes covering lots 4 and 26, amounting to
Six Hundred and Eight Dollars and Thirteen Cents
(1608.13), being a part of the mortgaged premises,
had not been paid, was on May 3rd, 1929, when
process was served upon the defendant, Weisenfeld,
within two days after the filing of the bill (p. 67,
II. 14-25).
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Samuel B. Weisenfeld, one of the defendants?7
witnesses, and who i1s the son of the defendant,
Paul Weisenfeld, testified (p. 72) that on May 3rd,
1929, on which day his father was served with pro-
cess, that he visited Mr. Leuly, solicitor of the com-
plainants, and asked him what the foreclosure was
for, and was told that he, Leuly, had been in-
structed by Mrs. Pierro to institute foreclosure pro-
ceedings for the non-payment of taxes. Upon
Weisenfeld remonstrating with Leuly for not being
informed first, before the foreclosure bill was filed,
Leuly answered “I was told not to write any letters,
but to take immediate steps by my client” (p. 73).
After the visit to Mr. Leuly’s office was concluded,
he went downstairs in the same building, and saw
a gentleman connected with the Hudson Trust
Company, and that this gentleman was asked if Mr.
Leuly had been instructed to start foreclosure pro-
ceedings and this gentleman answered “No” (p. 73,
1 38). Weisenfeld further testified that immedi-
ately after he left Mr. Leuly’s office, that he went
to the tax collector’s office in Union City, and paid
the 1926 taxes covering lots 4 and 26 (p. 74, 11. 31-
35).

George A. Weisenfeld, another son of the defend-
ant, Paul Weisenfeld, testified (p. 62) that he acts
as secretary for his father, and especially takes
care of the real estate taxes on his father’s prop-
erty, and that he paid the 1928 taxes on lots 4 and
26 on May 3rd, 1929 (p. 63,1. 12) ; he also testified
that his father altogether owns ten lots and that
he recalls paying the 1928 taxes covering lots 1, 2,
3, 21, 22, 23, 24 and 25, and that after paying these
taxes, he reported the same to his father (Paul
Weisenfeld, the defendant in this suit) and in-
formed his father that the taxes had been paid,
amounting to Fourteen Hundred and Fifty-six Dol-
lars and Eighty-eight Cents ($1,456.88) (p. 65).



8

George A. Weisenfeld was also asked the following
question and gave the following answer, viz.:

“Q. You assumed that that had paid all the
assessments on the lots owned by your fatherf

Mr. Moser: I object as not binding on either
one of the complainants here.

The Court: Objection overruled.
A. I did” (p. 65,11. 22-30).

He also testified (p. 66 and p. 67):

“Q. Will you explain why it was that the
taxes on 4 and 26 for 1928, second half, were
not paid until May 3, 1929? A. Because Mr.
McClelland told me that this included all of our
property.

Q. What included all of your property? A.
This bill amounting to $1;;56.88 covers all of
the property owned by my father. I asked Mm
for a bill for taxes on all his property. He
gave me this and I knew there were eight desig-
nations, and I saw this showed eight designa-
tions and also the locations of the premises,
Thirty-second Street and Thirty-fifth Street—

Mr. Moser: 1 object.

The Court: I will let it stand.

Q. By eight designations do you mean the
eight lots? A. The way they are on the bills.
There has been a change in the lots. They split
them up.

Q. When you paid this bill for 1928, amount-
ing to $1,456.88, I understand you to say that
it was after you had a conversation with Mr.
McClelland? A. Yes.

Q. And you afterwards found out that you
had not paid the taxes on lots 4 and 26? A.
I did.

Q. Did you go back to see Mr. McClelland?
A. T did.

Q. What did you say to him?

Mr. Moser: I object.

The Court: Objection sustained.

Q. As a result of your conversation with Mr.
McClelland, what did you do?
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Mr. Moser: I object as immaterial. He has
already testified that the taxes were paid May
3,1929.

Q. What was the first time that you knew
the taxes for 1928 on lots 4 wad 26 had not been
paid?

Mr. Moser: I object. I do not think it is
material.

The Court: Objection overruled.

A. When we were served with foreclosure
papers.

Q. When was it; what date was that?

The Court: The record shows May 3, 1929.

Q. What have you done since, after you were
served with foreclosure papers, or since your
father was served with foreclosure papers? A.
I went right to the—I went and looked for the
tax bills to see if the tax bills were paid, be-
cause I know—

By the Court :

Q. Did you go up and pay the taxes? A.
When I found out.”

He also testified that he was with his brother,
Samuel Weisenfeld at the time of the visit on May
3rd, 1929 to Mr. Leuly’s office (p. 68). He says
that he saw Mr. McClelland in 1927 (p. 68,1. 27).
Mr. McClelland is Tax Collector of Union City (p.
32). That the subject matter of his visit to Mr. Mc-
Clelland, in 1927, was the purchase of Pierro’s
property by his father and for the purpose of get-
ting new tax bills made out to Paul Weisenfeld in-
stead of Pierro (p. 68, 1 38). This occurred in
the early part of May, 1927 (p. 69, L 1). That he
again saw Mr. McClelland in the same month in
1927, with reference to the change in his father’s
tax bill, due to the fact that his father had acquired
the Pierro property in October, 1926; and that on
this second visit to Mr. McClelland’s office, the
name of Louis Pierro on the tax bill was scratched
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out and the name “Paul Weisenfeld” planed above
it fp. 69). He did not personally see filename of
Louis Pierro scratched out and changed to Paul
WeisenMcl; that the foregoing change had refer-
ence to lot 3 in block 12, and that the same thing
happened to the 1927 tax bill covering lots 4 and
26 (p. 69). He gave Mr. McClelland his father’s
name and address and that he did not see Mr. Mc-
Clelland again until he called to obtain the tax bills
in May, 1928 (p. 69). At that time (May, 1928), he
saw Mr.. McClelland personally and did obtain one
tax bill for 1928 which covered lots 1-2-3,21-25 in-
clusive, and that he conversed with Mr. McClelland
personally at the time, but that Mr. McClelland did
not give him the 1928 tax bill covering lots 4 and
26 at that time (p. 70,1. 28). The next time he saw
Mr. McClelland was in May, 1929, the same day
that suit was started.

On cross examination, Weisenfeld testified that
he went to Mr. McClelland’s office for the purpose
of obtaining the 1928 tax bills on .his father’s prop-
erty. That in 1927 he knew that lots 4 and 26 in
block 12 were owned by his father, but that he
had not heard of any change being made in the lot
and block numbers until he was presented with the
single tax bill on the occasion of his visit to Mr.
McClelland’s office in May, 1928, and that prior to
that time he had never heard about any change;
that when he received the single tax bill in May,
1928 (for lot 8 and other lots) that he made no
inquiry concerning lots 4 and 26 and that lots 4
and 26 were not on that bill. Then he was asked on
cross examination (p. 71 and p. 72) :

“Q. So that when you paid that bill you
knew you were not paying for lots 4 and 26?
A. I thought I was paying for them.

Q. Did you pay the taxes on lots 4 and 26
in block 12 in Union City for the year 1928
prior to May, 1929? A. I did not.
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Mr..2iemser :IwDuld.likeix> offerun evidence
the paid tax bills for all the ten lots'acquired
by JPaul Weisenfeld.

The Court: I do not think the tax bills for
1925 are material. I am not so sure about
1926. The taxes for 1926 were assessed before
he bought them. They might have been paid
by the Pierros who sold the property and
turned over the paid bill. I do not think it is
of any moment. I will allow the tax bills for
1926 to 1929 to go in.

(Marked Exhibit D-1.)

By the Court:

Q. You did not pay the 1925 taxes, did you?
A. Jfito, sir.

Q. Those tax bills were turned over to your
father by the seller? A. Yes.

Q. At the time he bought the property? A.
Yes.

Q. And so were the 1926 tax bills, were they
not? A. Yes, sir.”

Annita Pierro was called as a witness for the
defendants, and testified (p. 75) that her husband’s
name is Louis Pierro and that in April, 1929 she
ascertained that none of the taxes had been paid on
any of the property that she had sold to Weisenfeld.
She evidently was in error in making this state-
ment, because it conclusively appears from the
single 1928 tax bill, covering lots 1, 2 and 3, 21-25
inclusive, that the taxes had been paid for the first
half of 1928 on July 2nd, 1928 and for the second
half of 1928 on January 31st, 1929, and if she had
been told at the Tax Collector’s Office in April, 1929,
that the taxes had not been paid (as she testified
she had been told), she was evidently misinformed
by somebody in the Tax Collector’s Office. There-
upon, on obtaining this information she visited Mr.
Leuly and instructed him to commence foreclosure
proceedings. She was asked why she did not call
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the matter of the unpaid 1928 taxes to the attention
of Mr. Weisenfeld. Her answer was “Why should
I?” As a matter of fact, she admits that she did
not call it to Mr. Weisenfeld’s attention. She ad-
mits that she had received her interest check in
April, 1929, amounting to Four Hundred and Fifty
($450.00) Dollars and notations on the back of the
check show that it was paid through Mrs. Pierro’s
bank on April 19th, 1929; so that there cannot be
any question but that on April 15th, 1929, when
she testified she found out that the 1928 taxes had
not been paid, that she deliberately accepted the
interest from Weisenfeld after knowing that there
had been a default in the payment of the 1928 taxes;
and in spite of this knowledge and the acceptance
of the interest check, she instructed her attorney,
Mr. Leuly to commence immediate foreclosure pro-
ceedings without notifying Weisenfeld. In fact,
she admits that she endorsed her husband’s name
on the back of the check. She also admits that
after the institution of the foreclosure, she refused
all the interest checks tendered to her by Weisen-
teld (p. 81, 11. 18-20).

Mr. McClelland, the tax collector of Union City,
one of the complainant’s witnesses testified (p. 37):

“Q. Now, according to your records, were
the tax bills for lots 4 and 26, for 1928, to be
sent to a party mentioned on your book, namely
Louis Pierro? A. It would be sent to 573
Thirty-second Street.

Q. Is that the address of Louis Pierro, ac-
cording to your records? A. That is according
to the record that he gave us.”

and again,

“Q. Referring again to your records for
1928, would you say by an examination of your
records that the tax bills for 1928 on lots 4 and
27 were sent to Louis Pierro? A. According
to this record, yes.”
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It is, therefore, of the greatest significance that
the 1928 tax bills for lots 4 and 26 evidently had
been mailed to Louis Pierro and that is the reason
why this tax bill on these two lots was not delivered
to Weisenfeld’s son at the time he Obtained the
single 1928 tax bill for lots 1, 2 and 3,21 to 25 from
Mr. McClelland in May, 1928.

The present hill to foreclose was brought on the
very ground that the 1928 taxes on lots 4 26,
amounting to Six Hundred and Eight Dollars and
Thirteen Cents ($608.13) had not been paid within
the time limited by the covenant in the mortgage.

McClelland also testifies (p. 37 to p. 42) reluc-
tantly that the words “Paul Weisenfeld” written
after the words “Louis Pierro” on the 1927 tax bills,
covering lots 4 and 26 were in his handwriting, and
also the 1928 tax bills for lots 4 and 26 made out to
L. Pierro were also in his handwriting and that he
recalls mailing this latter bill to Louis Pierro, 573
Thirty-fifth Street, Union City, New Jersey.

George Deubell, called as a witness by the de-
fendants, testified (p. 83), that he, is a letter car-
rier and produced a card signed by Mr. Pierro on
the day that Pierro moved, asking that his mail be
forwarded to his new address, and the new address
given by Mr. Pierro was 200 Thirty-fourth Street,
Woodcliff, New dJersey. Pierro’s former address
was 590 Thirty-second Street, Union City, N. J.

New Jersey State Library
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POINT 1.

The chancellor should have dismissed
the bill on the ground that the alleged
failure of the defendants to pay the 1928
taxes on lots 4 and 26, amounting to six
hundred and eight dollars and thirteen
cents ($608.13), was due to accident and
mistake.

The learned Vice Chancellor in his conclusions at
the close of the case (p. 92) evidently placed a strict
construction on the acceleration clause contained in
the mortgage. The learned Vice Chancellor evidently
found that the failure of the defendants to pay the
1928 taxes on Lots 4 and 26 was due to an honest
mistake on the part of the defendants, hut that such
mistake could not be attributed to the complain-
ants and was not a ground for relieving the defend-
ants from the forfeiture, sought to be enforced by
the complainants by their bill.

The due date of the mortgage is October 4th,
1931. The defendants had paid their taxes and in-
terest. The first intimation that they had that the
1928 taxes on Lots 4 and 26 which are a part of the
mortgaged premises, had not been paid, was on
May 3rd, 1929, when the subpoena was served. No
notice whatever was ever given by the complainants
to the defendants, nor was a demand ever made
upon the defendants to pay these taxes. Mrs. Pier-
ro when asked why she did not call the failure of
the defendants to pay the taxes to the attention of
the defendants, answered, “Why should If” (p. 78).

The foreclosure under the circumstances already
related, is an extreme hardship upon the defend-
ants. The defendant, Paul Weisenfeld, had as-
sumed that he had paid all the 1928 taxes on all of
his properties, including the taxes on Lots 3, 4 and
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2fl, which were purchased from Mrs. Pierro and
covered by the mortgage in the suit, and that when
the tax collector in May, 1928, delivered to the de-
fendant’s son, George Weisenfeld, the single 1928
tax bill covering Lots 1, 2, 3, 21-25 in Block 12, the
defendant naturally assumed that this single tax
bill covered all of his property, and honestly be-
lieved that the taxes had been paid an all of the
property, including Lots If and 26.

Why the 1928 tax bill on Lots 4 and 26 was made
out to L. Pierro and mailed to him by Mr. McClel-
land when the tax collector’s records showed that
Paul Weisenfeld, 137 Mercer Street, Jersey City,
N. J. was the owner of the same, does not seem to
be explained by the complainants. If the 1928 tax
bill for Lots 4 and 26 were mailed to Mr. Pierro at
his address, 573 Thirty-second Street, as Mr. Mec-
Clelland testifies it was mailed, it 1s natural to as-
sume that this tax bill must have been received by
Mr. Pierro, or at least by his wife, Annita Pierro,
one of the complainants herein.

Yet, it is significant that Mr. Pierro, her hus-
band, was not produced as a witness to deny the
receipt of the 1928 tax bill covering Lots 4 and 26
which McClelland says he mailed to-him.

For some reason or other, the complainant, An-
nita Pierro, was extremely anxious to exercise an
unconscionable advantage over the defendants. Her
failure, at least, to notify the defendants that they
had failed to pay the taxes for 1928 on Lots 4 and
26, and her acceptance of the interest check in
April, 1929, after she knew of the default in the
taxes, certainly disclose the grasping attitude of
this lady and her desire to exact a “pound of flesh”.

Is it unfair or unreasonable to infer from all the
circumstances, in view of Mrs. Pierro’s attitude to-
ward Weisenfeld, that the 1928 tax bill for Lots 4
and 26, which McClelland, the tax collector, mailed
to her husband, was actually received by either Mrs.
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Fierro or her husband? Especially in view of the
fact that the letter carrier testified that Mr. Pierro
had given him a card to forward his mail to the
new address, viz., 200 Thirty-fourth Street, Wood-
cliff? Either Mr. Pierro or Mrs. Pierro must have
obtained the 1928 tax bill covering Lots 4 and 26.
They apparently retained the same, for the deliber-
ate and fraudulent purpose of conniving at a de-
fault on the part of Weisenfeld in the payment of
said taxes, and thus take advantage of the tax ac-
celeration clause in the mortgage. Certainly the
conduct of Mrs. Pierro is not such as to commend
itself to a court of conscience and certainly she
should not be assisted in an unfair and unconscion-
able attempt to enforce a forfeiture.

To say the least, the tax collector, consciously
or innocently, misled the defendant’s son when the
1928 tax bill covering lots 1, 2, 8 and 21-25 were
delivered to the defendant’s son, and the 1928 tax
bill on lots 4 and 26 was not delivered to him.

Why wasn’t the 1928 tax bill covering lots 4 and
26 delivered to the defendant’s son by the Tax Col-
lector’s Office at the time he visited Mr. McClelland
in May, 1928, and ask him for all the tax bills on
all of his father’s property? What was the purpose
of the Tax Collector in inducing the defendant’s son
to believe that the single 1928 tax bill which was
delivered to him, covered all the lots owned by the
defendant? Must the defendant be penalized be-
cause of a mistake made by the Tax Collector’s
Office?

Wasn'’t it entirely natural and reasonable for the
defendant’s son to have believed, under the circum-
stances, that the single 1928 tax bill which was de-
livered to him and which he paid, covered all of his
father’s properties?

That the defendant was not negligent in assum-
ing under the circumstances, that the single 1928
tax bill which he paid, covered all his property, in-
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eluding lots 4 and 26, appears from an inspection of
the tax bills (Ex. D-1, p. 84).

The 1926 tax bills being five in number, show a
payment of the aggregate amount of Sixteen Hun-
dred and Eighty Dollars and Eighty-nine Cents
($1680.89) and disclose a total assessed valuation
of Thirty-five Thousand Two Hundred ($35,200)
Dollars.

The 1927 tax bills, being five in number, show an
aggregate amount of taxes paid of Fifteen Hundred
and Ninety-four Dollars and Eighty-three Cents
($1594.83) and an assessed valuation of Thirty-
six Thousand Six Hundred ($36,600.00) Dollars.

The 1928 tax bills covering lots 1, 2 and 3, 21, 22,
23, 24 and 25 (8 lots including lot 3, part of the
mortgaged premises) amounts to Fourteen Hun-
dred and Fifty-six Dollars and Eighty-eight Cents
($1456.88), and the assessed valuation on this sin-
gle tax bill amounts to Thirty-three Thousand
Three Hundred ($33,300.00) Dollars.

From these figures, it is entirely reasonable to
assume that when the 1928 tax bill was delivered
to the defendant’s son, and the taxes amounting to
Fourteen Hundred and Fifty-six Dollars and eighty-
eight Cents ($1456.88) were paid, that the defend-
ant’s son and the defendant were justified in believ-
ing that they were paying all the taxes on all their
property, especially in view of the fact that the
taxes for 1926 amounted to Sixteen Hundred and
Eighty Dollars and Eighty-nine Cents ($1680.89)
and the taxes for 1927 amounted to Fifteen Hun-
dred and Ninety-four Dollars and Eighty-three
Cents ($1594.83), a slight variation in each year,
but close enough to lead the defendant to believe
that the amount he was paying for the 1928 taxes
were approximately the same as the taxes he had
paid in 1927 and 1926.



18

An examination of the valuations for the years
1926,1927 and 1928, show that they vary but little;
the assessed valuation for 1926 being Thirty-five
Thousand Two Hundred ($35,200.00) Dollars, the
assessed valuation for 1927 being Thirty-six Thou-
sand Six Hundred ($36,600.00) Dollars and the
assessed valuation for 1928 being Thirty-three
Thousand Three Hundred ($33,300.00) Dollars.

It is also fair to assume from the circumstances
that if the 1928 tax bill covering lots 4 and 26 had
been delivered to the defendant, that they would
have been paid, together with the other 1928 tax
bill, covering lot 3.

Mrs. Pierro was so intent upon taking advantage
of Weisenfeld that she testified that the informa-
tion that she received from the tax collector’s of-
fice in April, 1929, was that none of the taxes for
1928 had been paid on any of the premises covered
by the mortgage. Either Mrs. Pierro testified to an
untruth when she made this statement, or else the
tax collector’s office was again in error, because the
undisputed fact is that in April, 1929, the 1928
taxes for all the lots owned by Weisenfeld (with
the exception of lots 4 and 26) had been paid a
number of months before (Ex. D-1, p. 94).

The learned Vice Chancellor says in his conclu-
sions that although the defendant may have been
honestly mistaken, that it was a mistake for which
the complainant was in no way responsible—it was
due to the neglect of the defendant, or his agent,
or the failure of the tax collecting authorities to
give him all the bills which he sought—but that is
not a fault to be attributed to the complainant.

In answer to this it may be said that from all
the facts, the inference is irresistible that the fail-
ure to pay the 1928 taxes on lots 4 and 26, within
the time limited in the acceleration clause in the
mortgage, was due to a mistake which is attribut-
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able to the tax collector’s office, and is that sort of
a mistake over which a Court of Equity has juris-
diction to relieve against; especially when the com-
plainant prays for the enforcement of a forfeiture.
Although the proofs in the case may not be strong
enough to convict Mrs. Pierro beyond a reasonable
doubt, of deliberately conniving at and inducing
the creation of a default in the payment of the
taxes, her precipitous conduct, to say the least, is
extremely suspicious and sufficient to cause a Court
of Equity to pause and hesitate in granting Mrs.
Pierro the relief she seeks.

Mrs. Pierro has a first mortgage on the premises
in question. The mortgage by its terms becomes due
in October, 1931. Certainly, she cannot be harmed
by waiting until the maturity date of the mortgage.
The defendants have offered her the interest since
the bill was filed (which she refused to accept, p.
81), and the interest was paid to her regularly
prior to that time. The defendants have at all
times been willing to pay her the interest; even
after the bill was filed, the defendants paid the
1929 taxes promptly (Ex. D-1, p. 94).

The failure to pay taxes is a mere technical de-
fault which is cured by prompt payment by the
mortgagor when his attention is called thereto.

Germania Life Insurance Co. vs. Potter,
124 App. Div. 814, 109 27. Y. Supp. 435;

Shano vs. Wellman, 13 27. Y. Supp. 527,

Verplanck vs Godfrey, 42 App. Div. 16; 58
27. Y. Supp. 784;

Noyes vs. Anderson, 124 21. Y. 175; 26 27.
E. 316;

Towbridge vs. Malex Realty Corp., 191 21.
Y. Supp. 97;

Ba/rd vs. Rabinfried Realty Co., 213 27. Y.
Supp. 44.
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And it has been held that the mortgagee’s right
to take advantage of the acceleration clause is di-
vested by the mortgagor paying the delinquent
taxes after the foreclosure suit is commenced.

Shaw vs. Wellman, supra.

CONCLUSION.

It is respectfully submitted that the
Decree of the Court of Chancery should
be reversed, set aside and for nothing
holden.

Saul Nemser ,
Of Counsel with Appellants.

(+6210
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Statement of Facts.

The appeal is one from a final decree entered
in the Court of Chancery, on June 3rd, 1930, in a
suit instituted by the complainants, to foreclose a
certain mortgage made by one of the defendants,
Paul Weisenfeld, to the complainant Annita
Pierro, and assigned as security for two certain
notes to the Hudson Trust Company, the second
complainant in the cause.

The bond and mortgage were not printed in the
state of the case, but it is conceded that both bond
and mortgage contain the following clause:

“And it is thereby expressly agreed that
should any default be made in the payment of
said interest or of any part thereof, on any
day whereon the same is made payable, as
above expressed, or should any tax, assess-
ment, water rent, or other municipal or gov-
ernmental rate, charge, imposition or lien be
hereafter imposed or acquired upon the prem-
ises described in this mortgage, and become
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due and payable, and should the said interest
or any part thereof, remain unpaid and in
arrear for the space of thirty days, or said tax,
assessment, water rent or other municipal or
governmental rate, charge, imposition or lien
or any or either of them, remain unpaid and
in arrear for the space of ninety days, then
and from thenceforth, that is to say, after the
lapse or expiration of either of the said pe-
riods, as the case may be, the aforesaid prin-
cipal sum of Thirty Thousand Dollars ($30,-
000.00) with all arrearage of interest thereon,
shall at the option of the said party of the
second part, or her legal representatives, be-
come and be due and payable immediately
thereafter, although the period above limited
for the payment thereof, may not then have
expired, anything thereinbefore contained to
the contrary thereof, in anywise notwithstand-
lng,”

Annita Pierro testified (p. 76):

“Q. Do you know Mr. McClelland, the Tax
Collector of Union City? A. I do not.

“Q. Have you ever been in his office? A.
Once.

“Q. When? A. April 15th, 1929.

“Q. Why did you go there? A. I went there
because I got a letter stating that a tax bill
had not been presented. I went down to see
Mr. Leuly, the attorney for the Hudson Trust
Company.

“Q. That is why you went to see Mr. Leuly?
A. I asked him what to do. He said that I
should go down to the Town Hall and request
a tax bill.

“Q. Mr. Leuly sent you there, to find out
about the taxes? A. Yes.

“Q. That is the reason you went there? A.
Yes.”

Annita Pierro further testified (p. 77, 1 20):

“Q. You talk about a tax search. Did you
get a certificate of some kind from the Tax
Collector? A. I just requested him.
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“Q. To tell you about the taxes? A. Yes.”

George A. Weisenfeld testified (p. 63, 1 12):

“Q. I show you a tax bill for 1928, on lots 4
to 26, made out to L. Pierro, showing the sec-
ond half was paid May 3, 1929, and ask you
whether you paid that bill. A. I did.”

which date was after the filing of the bill to fore-
close.

The brief submitted to the respondents sets forth
that a sketch of the premises involved in the fore-
closure, is attached, for the convenience of the
Court, but in fact, it was not attached; but if it is
a true sketch, and is attached to the brief, filed by
the appellants, we respectfully submit that the
property is so situated and alined that no consid-
eration can be given to that part of the appellants’
brief, wherein it is alleged that the bill was filed
for the alleged non-payment of the taxes, on part
of the lands. The lands in question were involved
in one sale, have been and always shall be con-
sidered as one parcel, by the parties.

The petition of appeal filed in the cause, sets
forth seven specific grounds for reversal, but the
appellants have argued only three grounds, name-
ly: two, three and four, but have set them forth
under one sub-title—“Point 1.”

Your respondents desire to argue separately, the
question of accident and mistake, and the question
of forfeiture.

POINT L

The exercise of the option set forth in the
acceleration clause in the bond and mortgage
in question, is not a forfeiture.

The parties to this foreclosure, on the date of
closing of title, by delivering the bond and mort-
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gage in question, made a valid and binding con-
tract between them, that if the taxes on the prem-
ises in question were not paid within ninety days
after they became due, the entire principal of the
mortgage, would then become due and payable.

The taxes assessed against the premises in ques-
tion became due: the first half on June 1st, 1928,
and the second half on December 1st, 1928, and
admittedly were not paid until May 3rd, 1929, three
days after the filing of the bill of complaint, in
this cause.

The taxes having been unpaid prior to May 1st,
and which date was more than ninety days after
they became due, the complainants merely exer-
cised their rights, under the contract made between
the parties, and are merely seeking to enforce their
legal right.

In the case of Weiner v. Cullens, 97 N. J. Eq. 523,
the facts are as follows:

The complainant filed her bill of complaint
to foreclose a mortgage given by the defend-
ants to the complainant, on property in Cam-
den County, which mortgage was given by the
defendants to the complainant as part of the
purchase price of said premises.

The gravamen of the bill is that the defend-
ants failed to comply with the terms of the
mortgage, as set forth in the bill of complaint,
in that they failed to produce receipt for taxes,
and further that the defendants had failed and
neglected, to pay all of the assessments levied
against the property.

From the uncontradicted testimony it ap-
peared that there was an assessment of $76.71,
levied against the property on October 25th,
1922. The bill of complaint was filed in March,
1923. On August 24th, one-fifth of the amount
due on the assessment was paid by the de-
fendants.
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As in the case at bar:

The defendants admitted that there was a
curb and gutter assessment levied against the
property, but attempted to excuse this default
by the plea that they did not become aware of
the existence of the assessment, until a few
months after it was levied, and that when they
were made aware of its existence, they paid
one-fifth of the assessment and made arrange-
ments with the Borough to pay the balance in
installments.

The late Justice Kalisch in his opinion filed in
the cause said:

“The basic principle appears to be, as illus-
trated by the cases in this court, that it is com-
petent for the parties to a contract to agree
that the time fixed therein, for the prompt
payment of sums due or to grow due affecting
thé property mortgaged, shall be the essence
of the contract and to further agree that a
failure to perform, at the time or times fixed
therein, shall render the principal to become
immediately due and payable. Thus it be-
comes at once apparent that it is of no material
significance whether the default is made in the
prompt payment of interest due on the mort-
gage or in the payment of taxes or assess-
ments levied upon the property mortgaged,
if the time or times for their prompt pay-
ment is or are made the essence of the contract.

Nor can it be properly said that such a
stipulation is in the nature of a forfeiture since
it is quite obvious that all the defendants are
required to pay to the plaintiff, is the amount
justly due and owing from them to her—the
time for payment of the same having been
shortened by several years seemingly through
the defendants’ neglect and fault.”

Your respondents, therefore, submit that the ex-
ercise of the option stated in the acceleration
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clause in the bond and mortgage, is not a forfeiture,
and therefore the contention of the appellants in
the Court of Chancery, that a Court of Equity
should have intervened in this cause, to prevent a
forfeiture, can be of no avail to them.

POINT II

Complainants-respondents did not take ad-
vantage of the defendants.

The appellants have argued under the single
point in their brief, that the complainants-respond-
ents have taken advantage of the defendant-appel-
lants, because one of the complainants, Annita
Pierro, did not advise the appellants of the de-
fault, and further attempted to show, although
there is no testimony to bear out their contention,
that Annita Pierro, one of the complainants, con-
nived, or did something to prevent the receipt of
the tax .bill by the defendants.

To the contrary, Annita Pierro testified as fol-
lows (p. 76, 1 6):

“Q. Do you know Mr. Robinson? A. I do

not.”
Line 9:

“Q. Did you receive any tax bills for 1927?
A. T did not.

“Q. For the property you sold to Mr. Weis-
enfeld? A. I did not.

“Q. Did you receive any tax bills for 1928?
A. T did not.

“Q. Through the mail? A. I did not.

“Q. Have you been getting your mail since
‘}928, at Any p(?st office box? A. I have not.”
- s %,

Line 23:

“Q. Do you know Mr. McClelland, the Tax
Collector of Union City? A. I do not.”
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Quite contrary to the allegations of the appel-
lants, the complainants-respondents contend that
the Hudson Trust Company, a trust company or-
ganized under the laws of the State of New Jersey,
and supervised by the Banking Department, must
have requested tax bills from the appellants, for
we find in the testimony of Annita Pierro (p. 76,
1 26):

“Q. Why did you go there? A. I went there
because I got a letter stating that a tax bill
had not been presented. I went down to see
Mr. Leuly, the attorney for the Hudson Trust
Company.”

It has never been contended that the Hudson
Trust Company did anything to prevent the receipt
of the bills or payment of them.

Therefore, it is contended that there is no testi-
mony, indicating that either the complainant
Anita Pierro or the Hudson Trust Company did
anything that in any way prevented the appellants
from paying the taxes.

However, in the case of Weiner v. Cullens, supra,
it is held, where a similar contention was raised:

“There is no merit in the contention that the
foreclosure proceedings were prompted by
any improper motives on the part of the com-
plainant, and that therefore, the defendants
were entitled to equitable relief. A party can-
not be properly deprived of the enforcement
of a legal right upon any such ground as sug-
gested.”

Davis v. Flagg, 35 N. J. Eq. 491,

Hodge v. United States Steel Corp., 64 N.
J. Eq. I11;

Robert v. Tompkins, 75 N. J. Eq. 580;

Eggers v. Newark, 77 N. J. Law 201,

Camden v. Public Service Railway Co.,

84 N. J. Law 308.
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THE DEFAULT.
Nc/v-
The”payment of taxes did not arise as the

result of accident or mistake, but was the
direct result of neglect.

The complainants-respondents in this cause
were not dealing with an individual who owned
one piece of property, and who might have re-
ceived a tax bill in error, covering the adjoining
property owned by himself or someone else, and
have paid it in absolute error, but were dealing
with a person who owned so much property that
his son, George A. Weisenfeld, whose testimony is
set forth in the state of the case, beginning at page
62, takes care of his various affairs, and it is es-
tablished without question, that the lot numbers
three (3), four (4) and twenty-six (26) are exactly
the same, from 1926 right down through 1929, as
will appear by reference to the photostatic copies
of the tax bills annexed to the state of the case,
and therefore, it would have been a very simple
matter for the defendant’s secretary or the defend-
ant himself, to have checked up by lot and block
number, which they did not do. Therefore, not
having exercised reasonable care in checking up
the lot numbers, the default was not occasioned
by mistake or error, but by neglect, and therefore
the contract made between the parties, being an
enforceable one, cannot be defeated, because of
the neglect of the defendants.

In the case of Best, et al. v. Katz, Court of Chan-
cery, 105 N. J. Eq., page 655, from opinion by V. C,
Ingersol1, filed January 7th, 1930, it was held:

“In the suit, which was one to foreclose a
mortgage, for failure to produce tax receipts,
as required by the terms of the mortgage, the
court, following the case of Weiner v. Cullens,
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supra, 97 Eq. page 523, decreed that the
acceleration clause is a contract between the
parties, and the failure to produce tax receipts
in that case was such a breach of that contract,
as to permit the complainant’s foreclosure.”

In conclusion, the complainants-respondents
contend that the appeal sued out by the defend-
ants-appellants is not taken in good faith, and in
support of that contention refer to the brief filed
by counsel, in the case.

Although there is a distinct line of cases in the
State of New Jersey touching directly on the effect
of an acceleration clause in a bond and mortgage,
nevertheless, counsel does not attempt to distin-
guish those cases or in any way touch upon them,
but, at the conclusion of his brief, offers the cita-
tion of several cases alleged by him to be reported
in the State of New York, but does not even at-
tempt to give the Court or counsel for the com-
plainants-respondents any intimation that the
cases set forth the principle alleged by counsel.

Complainants-respondents respectfully submit
that there are cases directly in point in the State
of New dJersey, and there is certainly no obligation
upon this Court to go to New York, seeking the
legal or equitable doctrine set forth in those cases.

Complainants-respondents therefore respect-
fully submit that following the line of cases par-
ticularly set forth in Weiner v. Cullens, supra, the
default in the case at bar was not brought about
by accident or mistake, and the effect of the
acceleration clause, in the bond and mortgage is
not a forfeit, and therefore the appeal should be
dismissed.

Leuly & Moser,
Solicitors for Complainants-Respondents.

George P. Moser,
Of Counsel.



