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Am ended Com plaint.

AMENDED COMPLAINT. 

F iled  M arch 23, 1921.

New Jersey Supreme Court
U N IO N  C O U N T Y .

Her ber t  S. North , as Executor under 
the L ast W ill and Testam ent of 
Joseph W . North, deceased,

P la in tiff,
vs.

Jer sey  K n it t in g  Mi l l s , a corporation,
D efendant.

A ction  at Law.

In  E jectm ent.
A m ended
Com plaint.

The plaintiff, Herbert S. North, as Executor under the 

Last W ill and Testam ent of Joseph W . North, deceased, 
residing at Number 9 V ista  avenue, in the C ity  of E liza -
beth, in the County of Union and State of New Jersey, 
says that:

1. On January 13, 1921, plaintiff owned and possessed 
a lot of land in the C ity  of Elizabeth, in the County of 

Union and State of New Jersey, and more particularly  
described as follow :

F ir st  Tr a c t : Known, numbered and designated  

on a M ap of the New M anufacturing Town of 
Elizabeth Port, N. J. (now on file in the R egis-
te r ’s office of the County of E ssex), as L o t Num -
ber F ifty -six  (56) on Block Number Seven (7) and 
which is described as fo llo w s:

B e g in n in g  at a point in the w esterly line of F u l-
ton Street, fifty feet N ortherly from  Sixth  Street 

and at the N ortheasterly corner of land recently  

conveyed by said p arty of the first part to said
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N orth; running thence W esterly parallel with Sixth  
Street along the land of said N orth one hundred 

(100) feet to the middle line of the block between  
Fulton and Franklin Streets; thence N ortherly  

along said middle line of the block and parallel with  
Fulton Street twenty-five (25) feet; thence E asterly  

i q  and parallel with Sixth  Street one hundred (100)
feet to Fulton Street and thence Southerly along  

Fulton Street twenty-five (25) feet to the point 
or place of beginning.

B ein g the same premises conveyed to Joseph W . 
North by deed of W arren R. D ix and wife, dated  

M ay 8th, 1891, and recorded in Book 229 o f Deeds 
for Union County, on pages 222, etc.

Sec ond  T r a c t : Known, numbered and desig-
nated on a M ap of the New M anufacturing Town  

20 of Elizabeth Port, N. J. (now on file in the C lerk ’s
office of the County of E ssex), as L ots Numbers 
F ifty-five  (55), F ifty-seven  (57) and F ifty-n in e  

(59) on Block Number Seven (7), being each Tw en-
ty-five feet wide, front and rear, by one hundred feet 

deep, and which taken together are bounded and 

described as follow s:

B e g in n in g  at the corner formed by the intersec-
tion of the E asterly  line of Franklin Street with  

^  the N ortherly line of Sixth Street, and running
• thence N orthw esterly along Franklin Street seven-

ty-five (75) feet to land conveyed by p arty of the 
first part to G ustav Boettke; thence Northeasterly  
along his land one hundred (100) feet to land  

heretofore conveyed to p arty of the second p art; 
thence Southeasterly along his land seventy-five 

(75) feet to Sixth Street and thence Southwesterly  

along Sixth  Street one hundred (100) feet to the 

point or place of beginning.

t



Am ended Com plaint.

B ein g the same premises conveyed to Joseph W . 

North by deed of W arren R. D ix and wife, dated  
June 14th, 1893, and recorded in Book 263 of Deeds 
for Union County, on pages 119, etc.

2. Defendant on that day w rongfully entered upon 
said land and dispossessed plaintiff and still keeps him
out of possession, depriving him of the rents and profits. 10

3. Said rents and profits amount to the sum of $3 -
000.00 a year.

4. P la in tiff’s right to the possession of said lands ac-
crued on the 14th day of January, 1921.

5. Plain tiff demands judgm ent for the possession of 
said premises and $3,000.00 damages. .

A B E  J. D A V ID ,
A ttorn ey  o f P la in tiff.

Consent is hereby given to filing and acknowledgment 2°  
of service is hereby given of within amended complaint. 

3/21/21.

K A N T E R  & K A N T E R ,

A ttorn ey s of P la in tiff.

4 0
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A m ended A nsw er to Am ended Com plaint.
N, s

AMENDED ANSWER TO AMENDED COMPLAINT. 

F iled  June 23, 1921.

The defendant, Jersey K n ittin g Mills, a corporation of 

the State of N ew  Jersey, havin g its principal office in the 

10 C ity  of Newark, County of E ssex and State of New Jer-
sey, answering the amended complaint herein, says th a t.

1 . I t  has no knowledge or information sufficient to 

form  a belief as to the allegations of paragraph 1  of the 
complaint and therefore neither admits nor denies the 

same, but leaves the plaintiff to make such proof thereof 

as m ay be proper.

2. I t  denies the allegations of paragraph 2.

3. I t  denies the allegations of paragraph 3.

4. It  denies the allegations of paragraph 4.

20 5. I t  denies the allegations of paragraph 5.

F i,r st  Sep ara te  De f e n s e .

6. On or about Jan uary 23, 1917, the plaintiff in this 

action entered into a lease with Joseph W . North & Son, 
Inc., a corporation of the State of New Jersey, a true 

copy of which lease is hereunto annexed and expressly  

made a part hereof, marked E xhibit A .

7. The premises described in paragraph 1 of the com- 

30 plaint in this cause are a portion of the premises men-

tioned in the said lease.

Second  Separate  De f e n s e .

8. This defendant repeats the allegations of paragraph

6 above.
9. This defendant repeats the allegations of paragraph

7 above.
10. Subsequent to Jan uary 23, 1917, and prior to No-

vember 20, 1920, said Joseph W . North & Son, Inc., a cor- 
40
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poration, assigned the said lease to R oyal K n ittin g Mills, 
a corporation of the State of New Jersey.

T h ir d  Separat e  De f e n s e .

11. This defendant repeats the allegations of p ara-
graph 6 above.

12. This defendant repeats the allegations of para- 0 
graph 7 above.

13. This defendant repeats the allegations of para-
graph 10 above.

14. On or about Novem ber 30, 1920, said R o yal K n it-
ting Mills, a corporation of the State of New Jersey, was 

declared an insolvent corporation by the Court of Chan-
cery of the State of N ew  Jersey and thereupon Samuel 

Roessler was appointed the receiver of said R o yal K n it-
ting Mills, pursuant to “ A n  A ct Concerning Corporations 2 0 
(Revision of 1896),”  and the several acts supplementary  
thereto and am endatory thereof.

15. On or about Jan u ary 13, 1921, said Samuel Roess-
ler, receiver as aforesaid, assigned, transferred and set 

over to Joseph M eltzer all the right, title and interest of 
the said receiver to the said lease.

F our th  Sep ara te  De f e n s e .

16. This defendant repeats the allegations of para- oq  
graph 6 above.

17. This defendant repeats the allegations of p ara-
graph 7 above.

18. This defendant, at the time of the institution of 

this suit, maintained some of its property and chattels in 
several portions of the premises described in the lease re-
ferred to in paragraph 6 above, with the approval and 

consent of said Joseph W . North & Son, Inc., a corpora-
tion.

4 0
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F if t h  Separat e  De f e n s e .

19. This defendant repeats the allegations of p ara-

graph 6 above.

20. This defendant repeats the allegations of para-

graph 7 above.

2Q. 21. This defendant repeats the allegations of para-

graph 10 above.

22. This defendant repeats the allegations of para-

graph 14 above.

23. This defendant repeats the allegations of p ara-

graph 15 above.

24. This defendant, at the time of the institution of 
this suit, maintained some of its property and chattels in 

several portions of the premises described in the said  
lease, with the approval and consent of said Joseph

20 Meltzer.

Six t h  Separa te  De f e n s e .

25. This defendant repeats the allegations of p ara-

graph 6 above.

26. This defendant repeats the allegations of para-

graph 7 above.

27. The plaintiff has never elected to declare a for-
feiture of the said lease for any cause or reason whatso- 

oU
ever.

¡28. The said lease has not been forfeited by reason of 

an y cause or thing whatsoever.

Se v e n t h  Separate  De f e n s e .

29. This defendant repeats the allegations of para-

graph 6 above.

30. This defendant repeats the allegations of para-

graph 7 above.

40
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31. This defendant 
graph 10 above.

repeats the allegations of para-

32. This defendant 
graph 27 above.

repeats the allegations of para-

33. This defendant 
graph 28 above.

repeats the allegations of para-

E ig h t h Sep ara te  De f e n s e .

34. This defendant 
graph 6 above.

repeats the allegations of para-

35. This defendant 
graph 7 above.

repeats the allegations of para-

36. This, defendant 
graph 10 above.

repeats the allegations of para-

37. This defendant 
graph 14 above.

repeats the allegations of para-

38. This defendant 
graph 15 above.

repeats the allegations of para-

39. This defendant 
graph 27 above.

repeats the allegations of para-

40. This defendant 
graph 28 above.

repeats the allegations of para-

Nin t h Sep a ra te De f e n s e .

41. This defendant 
graph 6 above.

repeats the allegations of para-

42. This defendant 
graph 7 above.

repeats the allegations of para-

43. Prior to Novem ber 30, 1920, plaintiff w aived his 
right, if  any, to declare a forfeiture of said lease b y  rea-
son of any alleged or actual breach of any of the cove-
nants therein contained.

10
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T e n t h  Separa te  De f e n s e .

44. This defendant repeats the allegations o f p ara-

graph 6 above.

45. This defendant repeats the allegations of p ara-

graph 7 above.
46. This defendant repeats the allegations of para- 

graph 10  above.

47. T h is defendant repeats the allegations of para-

graph 43 above.

E l e v e n t h  Sep ara te  De f e n s e .

48. This defendant repeats the allegations of para-

graph 6 above.

49. This defendant repeats the allegations of p a ra -

graph 7 above.

20 50. This defendant repeats the allegations of para-

graph 10 above.
51. This defendant repeats the allegations of para-

graph 14 above.

52. This defendant repeats the allegations of para-

graph 15  above.

53. This defendant repeats the allegations of para-

graph 43 above.

30 T w e l f t h  Sepa rate  De f e n s e .

54. This defendant repeats the allegations o f para-

graph 6 above.
55. This defendant repeats the allegations o f p ara-

graph 7 above.
56. Subsequent to Novem ber 30, 1920, and prior to the 

institution of this suit, the plaintiff w aived his right, if  

any, to declare a forfeiture of said lease by reason of 

any alleged or. actual breach of any of the covenants

,0  therein contained.
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T h ir t e e n t h  Sep ara te  De f e n s e .

57. This defendant 
graph 6 above.

repeats the allegations of para-

58. This defendant 
graph 7 above.

repeats the allegations of para-

59. This defendant 
graph 10 above.

repeats the allegations of para-

60. This defendant 
graph 56 above.

repeats the allegations of para-

F o u r t e e n t h  Sep a ra te De f e n s e .

61. This defendant 
graph 6 above.

repeats the allegations of para-

62. This defendant 
graph 7 above.

repeats the allegations of para-

63. This defendant 
graph 10 above.

repeats the allegations of para-

64. This defendant 
graph 14 above.

repeats the allegations of para-

65. This defendant 
graph 15 above.

repeats the allegations of para-

66. This defendant 
graph 56 above.

repeats the allegations of para-

F i f t e e n t h  Separa te  De f e n s e . . 8Q

67. The plaintiff has no title and right to possession  

m the premises described in the complaint sufficient to 
maintain this action.

F ir st  Ob j e c t io n  in  L a w  t o  t h e  Co mpl a in t .

68. A t  or before the trial of this action this defendant 
will move to strike out the amended complaint herein on 

the. ground that said amended complaint does not show a
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cause of action in favor of the plaintiff aiid. against this  

defendant. .

K A N T E E  & K A N T E K ,
A ttorn eys o f D efendant.

E A L P H  E . L U M ,
O f C ounsel w ith D efendant.

10

E X H I B I T  A .

T h is  A g r e e me n t  between H erbert S. N orth as E xecutor  

under the last W ill and Testam ent of Joseph W . North, 
deceased, as Landlord and Joseph W . North & Son, Inc., 
a Corporation organized and existing under the laws of  

the State o f New Jersey, as Tenant. W i t n e s s e t h : T h at  

20 the said Landlord has let unto the said Tenant and the 
said Tenant has hired from  said Landlord the premises 

form erly occupied b y the firm o f Joseph W . N orth and 
Son, fronting on Fulton, Sixth  and Franklin Streets, in 

t h e ’ C ity  of Elizabeth, Union County, New Jersey, to-
gether with the buildings thereon erected, the machinery, 
shaftin g and other property therein contained, belonging  

to the said landlord for the term of five years from  the  
date hereof, and to commence on the seventeenth day of 

January, 1917, and to end on the seventeenth day of Jan- 

30 uary, 1922, to he used and occupied for the m anufacture  
and sale of knit underwear and other fabrics upon the 

conditions and covenants follow ing:

1st. T h at the Tenant shall p ay the rent of F ifteen  

Hundred Dollars per annum, payable in equal monthly  

installm ents of One Hundred and twenty-five dollars a 

month on the first days of each and every month during  

said term  in advance. The rent for the month of January, 
X 9 17 , havin g been computed and paid on the delivery

hereof.
40
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2nd. That the Tenant shall take good care of the prem-
ises and make all necessary inside repairs thereto during  

the term of this lease, and shall also p ay all water charges 
and rents assessed against said premises and at the end 
or other expiration of the term shall deliver up the demised 
premises in good order or condition, damages by the ele-
ments excepted.

3rd. T h at the Tenant shall prom ptly execute and com-
ply with all rules, orders, ordinances and regulations of 

the C ity  Government, and of any and all its Departm ents 

and Bureaus applicable to said premises, for the correc-
tion, prevention, and abatement • of nuisances or other 
grievances, in, upon or connected with said premises dur-
ing said term ; and shall also prom ptly comply with and 

execute all rules, orders, and regulations of the New York  
Board of F ire Underwriters for the prevention of Fires, 
at its own cost and expense.

4th. That the Tenant shall not assign this Agreem ent, 

or underlet or underlease the premises, or any part there-
of, or make any alterations on the premises, without the 

Landlord consent in w ritin g; or occupy, or perm it or 

suffer the same to be occupied for any business or pur-
pose deemed disreputable or extra-hazardous on account 
of fire under the penalty of dam ages and forfeiture.

5th. That the Tenant shall, in case of fire, give im-
mediate notice thereof to the Landlord, who shall there-
upon cause the damage to be repaired fo rth w ith ; but if  the 

premises be so damaged that the Landlord shall decide to 
rebuild, the term shall cease and the accrued rent be paid  
up to the time of the fire.

6th. T h at said Tenant agree that the said Landlord  
and Agents, and other representatives, shall have the right 
to enter into and upon said premises, or any part there-
of, at all reasonable hours, for the purpose of examining 
the same, or m aking such repairs, or alterations therein  

as m ay be necessary for the safety and preservation  
thereof.

10
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7th. The Tenant also agrees to perm it the Landlord or 

his A gen ts to show the premises to persons wishing to hire 

or purchase the sam e; and the Tenant further agree that 

on and after three months next preceding the expiration  
of the term thereby granted, the landlord or his A gen ts  

shall have the right to place notices on the front of said  
j q  premises, or any part thereof, offering the premises “ T o  

L e t ”  or “ F o r Sale,”  and the Tenant hereby agree to 
perm it the same to remain thereon without hindrance or 

m olestation.' .

8th. T h at if  the said premises, or any part thereof, 
shall become vacant during the said term, the Landlord  

or his representative m ay re-enter the same, either by  

force or otherwise without being liable to prosecution  
therefor; and re-let the said premises as the A g e n t of the 

said Tenant and receive the rent thereof, applyin g the 

same, first to the paym ent of such expenses as he m ay be 
put to in re-entering, and then to the paym ent of the rent 

due by these presents; the balance (if any) to be paid  
over to the Tenant who shall remain liable for any defi-
ciency.

9th. T h at in case o f  any damage or in ju ry occurring 

to the glass in the buildings on the said demised premises 
or damage and in ju ry to the said premises of any kind 

whatsoever, said dam age or injury being caused by the 

carelessness, negligence or improper conduct on the part 

of the said Tenant, its A gen ts or Em ployees, then the said  

Tenant shall cause the said dam age or in ju ry to be re-
paired as speedily as possible at its own cost and expense.

10th. That the Tenant shall neither encumber nor ob-
struct the sidewalks nor allow the same to be obstructed  

or encumbered in any manner, and w ill keep the side-
walks and gutters free from ice and snow.

12th. It  is expressly agreed and understood by and 

between the parties to this agreement, that the landlord  
shall not be liable for any dam age or injury by water,
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which m ay be sustained by the said Tenant or other per-
son; or for any other dam age or injury resulting from the 
carelessness, negligence, or im proper copduct on the part  

of any other Tenant or A gents, or Em ployees, or b y  rea-
son of the breakage, leakage, or obstruction of the water 

or soil pipes, or other leakage in or about the said build-
ing, the landlord, however, agrees to make all exterior j q  

repairs and keep the roof in order.

13. T h at if  default be made in any of the covenants 

herein contained, then it shall be law ful for the said land-
lord to re-enter the said premises, and the same to have  

again, re-possess and enjoy. The said Tenant hereby 

expressly w aive the service of any notice in w riting of 
intention to re-enter.

The landlord agrees on the termination of this lease, 
all the covenants and conditions thereof on the part of 

the tenant having been fu lly  kept and performed and 20 
the said tenant not being in default, to renew this lease 
for a further term of two years at the annual rent of 
Seventeen Hundred and F if t y  Dollars a year payable in 

equal monthly paym ents in advance, provided the said  
tenant shall give notice in w riting to the said landlord  

of its intention to renew the same at least three months 

before the expiration hereof, said renewal lease to be in 
the same form as this lease, except that it shall not contain 
this covenant of renewal.

I t  is further understood and agreed that the tenant shall 

have the option to purchase the demised premises at any  
time during the continuance of the term hereby demised, 
or of the renewal thereof hereinbefore provided for in  

case the same shall be so renewed, for the sum of Tw enty- 

five thousand dollars, said purchase money to be paid in  

cash at the time of the delivery of the deed or at the 
election of the said tenant by the said tenant executing  
and delivering to the said landlord its bond for F ifteen  

thousand dollars payable in five years from  the date there-
40
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of with interest at five percentum per annum, payable  

semi-annually, said bond to be secured b y a purchase 

money m ortgage covering said premises, the balance of 

Ten thousand dollars of said purchase money to be paid  
in cash on the delivery of the deed. The landlord fu r-
ther agrees if  requested during the term of the original 

lease, to make such alterations in the storehouse as the 
tenqnt m ay require, such alterations, however, not to ex-

ceed in cost the sum of three hundred dollars.

A n d  the said Landlord doth covenant that the said T en -
ant on p ayin g the said yearly  rent, and perform ing the 
covenants aforesaid, shall and m ay peaceably and quiet-
ly  have, hold and enjoy the said demised premises for  

the term aforesaid. .
A n d  it is further understood and agreed, that the cov-

enants and agreements herein contained are binding on 

the parties hereto and their legal representatives.

2 I n  W i t n e s s  W he r eo f , the landlord has hereunto set his 

hand and seal and the tenant has caused its corporate  
seal to be hereunto affixed and these presents to be signed  

by its proper officer this day of one
thousand nine hundred and seventeen.

: H E R B E R T  S. N O R T H , E xe. (l . s .)
J O S E P H  W . N O R T H  & SO N , I n c .

B y  N A T H A N  S C H W A R T Z , Pres.

d Sealed and delivered in 

the . presence of

Samu el . P h il l ips  Sa va ge .

40
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S t a t e  o f  Ne w  Je r s e y ,'!
7 > s s

C o u n t y  o f  Un i o n .  J

B e  I t  R e m e m b e r e d , t h a t o n t h i s 2 3 r d d a y o f J a n u a r y ,  

i n t h e y e a r o n e t h o u s a n d n i n e h u n d r e d a n d s e v e n t e e n,  

b e f o r e m e a M a s t e r i n C h a n c e r y o f N e w  J e r s e y , p e r s o n -

a l l y a p p e a r e d H e r b e r t S. N o r t h , w h o, I  a m s a t i s fi e d , i s  

t h e g r a n t o r i n t h e w i t h i n I n s t r u m e n t n a m e d, a n d I  h a v i n g  

fi r s t m a d e k n o w n t o h i m t h e c o n t e n t s t h e r e o f, h e d i d a c -

k n o w l e d g e t h a t h e s i g n e d , s e a l e d a n d d e l i v e r e d t h e s a m e  

a s h i s v o l u n t a r y a c t a n d d e e d, f o r t h e u s e s a n d p u r p o s e s  

t h e r e i n e x p r e s s e d .

A B E  J . D A V I D ,

M a s t e r i n C h a n c e r y o f N e w J e r s e y.  

S t a t e  o f  Ne w  Je r s e y , !> i g g
C o u n t y  o f  Un i o n . j

B e  I t  Re m e m b e r e d , t h a t o n t h i s 2 2 n d d a y o f J a n u a r y ,  

i n t h e y e a r o n e t h o u s a n d n i n e h u n d r e d a n d s e v e n t e e n , b e -

f o r e m e, t h e s u b s c r i b e r, a M a s t e r i n C h a n c e r y o f N e w  

J e r s e y , p e r s o n a l l y a p p e a r e d S a m u e l P h i l l i p s S a v a g e , w h o  

b e i n g b y m e d u l y s w o r n, d o t h d e p o s e a n d m a k e p r o o f t o  

m y s a t i s f a c t i o n , t h a t h e w e ll k n o w s t h e C o m m o n S e a l  

o f J o s e p h W . N o r t h & S o n, I n c., t h e G r a n t o r n a m e d i n  

t h e f o r e g o i n g D e e d , t h a t t h e s e a l t h e r e t o a f fi x e d i s t h e  

p r o p e r C o m m o n S e a l o f t h e s a i d C o r p o r a t i o n , a n d t h a t  

t h e s a m e w a s s o a f fi x e d t h e r e t o , a n d t h e s a i d D e e d s i g n e d  

a n d d e l i v e r e d b y N a t h a n S c h w a r t z w h o w a s a t t h e d a t e  

a n d e x e c u t i o n t h e r e o f, P r e s i d e n t o f s a i d C o r p o r a t i o n , a s  

t h e v o l u n t a r y a c t a n d d e e d o f t h e s a i d C o r p o r a t i o n a n d  

b y a u t h o r i t y o f s a i d C o r p o r a t i o n i n t h e p r e s e n c e o f s a i d  

D e p o n e n t a n d t h a t t h e s a i d D e p o n e n t s u b s c r i b e d t h e s a m e  

a s w i t n e s s t o t h e e x e c u t i o n t h e r e o f.

S A M U E L  P H I L L I P S  S A V A G E .

S w o r n a n d s u b s c r i b e d b e f o r e m e

J a n u a r y 2 2, 1 9 1 7 .

F r a n k  P . M c D e r m o t t ,

A  M a s t e r i n C h a n c e r y o f N. J.

1 0

2 0

3 0

4 0
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R eplication to Am ended Answ er.

REPLICATION TO AMENDED ANSWER.

F iled  J u ly  15, 1921.

Re pl ic a t io n  t o  t h e  F ir st  Sep ara te  De f e n s e .

1. P aragraph  6 is admitted.

10 2. A s  to paragraph 7, plaintiff alleges that the prem-
ises described in paragraph 1  of the complaint include all 

of the premises mentioned in the lease.

Re pl ic at io n  t o  Sec on d  Separat e  De f e n s e .

3 P aragrap h  10 is admitted, and plaintiff alleges that 

the said Joseph W . N orth & Son, Incorporated, had no 

right to assign the said lease to the R o yal K n ittin g M ills, 
under the terms of the lease, and b y such assignment the 

20 lease became and was forfeited.

Re pl ic a t io n  t o  T h ir d  Separat e  De f e n s e .

4. Paragraph  14 is admitted.

5. P aragraph  15 is adm itted and plaintiff alleges that 

the* said Samuel Roessler, as such receiver, had no right, 

title and interest to the said lease which he could assign, 

tran sfer and set over to said Joseph Metzler.

30 Re pl ic a t io n  t o  F our th  Separat e  De f e n s e .

6. A s  to paragraph 18, the plaintiff reserves the right 

to move to strike out said paragraph at or before the time 

of the trial of the cause.

Re pl ic a t io n  t o  F if t h : Separat e  De f e n s e .

7. A s  to paragraph 24, plaintiff reserves the right to 

move to strike out said paragraph at or before the time 

of the trial of the cause.

40
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Replication to A m ended Answ er.

Re pl ic a t io n  t o  Six t h  Separat e  De f e n s e .

8. P aragraph 27 is denied, and plaintiff reserves the 
right to move to strike out said paragraph at or before 
the time of the trial of the cause.

9. P aragraph 28 is denied, and plaintiff reserves the 

right to move to strike out said paragraph at or before
the time of the trial of the cause. 10

Re pl ic a t io n  t o  N i n t h  Separate  De f e n s e .

10. P aragraph 43 is denied, and plaintiff reserves the 
right to move to strike out said paragraph at or before 
the time of the trial of the cause.

Re pl ic a t io n  t o  T w e l f t h  Separa te  De f e n s e .

11. Paragraph 56 is denied, and plaintiff reserves the
right to move to strike out said paragraph at or before 20
the time of the trial of the cause.

Re pli c at io n  t o  F i f t e e n t h  Separa te  De f e n s e .

12. Paragraph 67 is denied, and plaintiff reserves the
right to move to strike out said paragraph at or before
the time of the trial of the cause.

13. P lain tiff reserves the right to move to strike out
amended answer on the ground that it does not allege
facts which constitute a defense in this cause. _

3 0

A B E  J. D A V ID ,
A tto rn ey  of P la in tiff.

4 0
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P o sted .

POSTEA.

F iled  F ebru ary 11, 1922.

N E W  J E R S E Y  S U P R E M E  C O U R T .

U n io n  Co u n t y .

10
Her ber t  S. Nor th , Executor,

P la in tiff,

vs.

J ersey  K n it t in g  M im s, a corporation,
D efen da n t.

I n  E je ctm e n t.  

Postea.

This cause w as tried before Honorable George S. Silzer, 
C ircuit Judge, with a jury, at the Union Circuit of the 

20 New Jersey Supreme Court on the ninth and tenth d ays  

of February, 1922.
The ju ry  found a verdict in favo r of the plaintiff and  

against the defendant and determined that the plain tiff  

was entitled to the possession of the lands and prem ises 
mentioned and described in the summons and complaint 

and further found that the plaintiff was entitled to re-
cover as mesne profits against the defendant for the use 

and detention of said premises the sum of $2,378.13.

30 G E O R G E  S. S IL Z E R ,
J .

‘10



Judgm ent.

JUDGMENT.

N E W  J E R S E Y  S U P R E M E  C O U R T .

This case having been tried at the Union Circuit before 
the Judge of said Court and a ju ry  on the ninth and  

tenth days of February, 1922, and the ju ry  havin g ren-
dered a verdict in favo r of the plaintiff and against the 

defendant that the plaintiff was entitled to the possession  
of the lands and premises mentioned and described in the 

summons and complaint and further found that the plain-
tiff was entitled to recover as mesne profits against the 
defendant for the use and detention of said premises the 

sum of twenty-three hundred and seventy-eight dollars 
and thirteen cents, as appears b y  the postea now here re-

It  is o r d e r e d  that judgm ent be and hereby is entered  
in favor o f plaintiff and against the defendant for the 

possession of the premises mentioned and described in the 

complaint, together with the sum of twenty-three hundred 
and seventy-eight dollars and thirteen cents as mesne 
profits, -besides costs to be taxed nisi.

Entered Febru ary 11, 1922.

On motion of 

A be  J. Da vi d ,
A ttorn ey .

A  true copy,

E n oc h  L. J o h n s on ,

A ctio n  at Law . 

(E je c tm e n t.)

O n P ostea .

turned,

Cleric.
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O rd er.

ORDER.

F iled  Febru ary 14, 1922.

N E W  J E R S E Y  S U P R E M E  C O U R T .

l 0  H e r b e r t  S. N o r t h , as Executor under 

the L a st W ill and Testam ent of 
Joseph W . North, deceased,

Jersey  K n it t in g  Mi l l s , a corporation, 
D efen d a n t-A p p ella n t.

P la in tiff-R esp o n d en t,  

vs.

On A p p e a l, etc. 

O rder.

The above-named defendant-appellant having appealed  
2Q from  the judgment, after verdict, entered in the above- 

entitled cause, it is hereby on this thirteenth day of F eb -
ruary, A . D. 1922, on motion of Messrs. K an ter & K an - 

ter, attorneys of the aforesaid defendant-appellant, 
o r d e r e d  that the sum in which the said defendant-appel-
lant shall make recognizance to the plaintiff-respondent 

is Seven Thousand D ollars ($7,000).
L e t this rule be entered.

Entered Febru ary 14, 1922.

On motion of 
K an t e r  & K a n t e r ,

A ttorn ey s.

A  true copy,

E n o c h  L. J o h n s o n ,
C lerk.
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N otice o f A p p ea l.

NOTICE OF APPEAL.

F iled Febru ary 14, 1922.

N E W  J E R S E Y  S U P R E M E  C O U R T . 

U n io n  Co u n t y .

Her ber t  S. North , as E xecutor under 

the L a st W ill and Testam ent of 
Joseph W . North, deceased,

P la in tiff-R esp o n d en t,

vs.

Jer se y  K n it t in g  Mi l l s , a corporation, 
D efen d a n t-A p p ella n t.

In  E jectm en t.

N otice o f  

A p p ea l.

10

To A be J. David, Esq., attorney of plaintiff-respondent.

P le a se  Ta k e  No ti ce  that the defendant, Jersey K n it-
ting Mills, a corporation of the State of New Jersey, 

hereby appeals to the Court of E rrors and A ppeals from  
the whole of the judgm ent entered in this cause.

Yours, etc.,

K A N T E R  & K A N T E R ,
A tto rn ey s fo r  D efen d a n t-A p p ella n t.

on
Newark, N. J., Febru ary 11, 1922.

Service of the within notice of appeal is hereby acknowl-
edged this 13th day of February, 1922.

A B E  J. D A V ID ,
A tto r n e y  fo r  P la in tiff-R esp o n d en t.
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Grounds o f Appeal.

GROUNDS OF APPEAL. 

F iled  M ay 13, 1922.

New Jersey Court of Errors and Appeals

Her ber t  S. North , executor, etc., j
Plaintiff-Respondent, I On A p peal, etc.

vS* / Grounds of
J e r s e y  K n it t in g  Mi l l s , a corporation, l A p p ea l.

Defendant-Appellant. J

To the above-named plaintiff-respondent or whom it  m ay  

concern:

20 P le ase  T a k e  Noti ce  that the follow ing are the grounds 

of appeal of the defendant-appellant in the above-entitled

cau se:
1. The T rial C o u rt’s action in allowing plaintiff to 

introduce E xhibit P. 1  into evidence.

2. The T ria l C o u rt’s action in overruling the motion 

for a non-suit made by the defendant.

3. The T rial C o u rt’s action in failing, at the defend-
a n t’s request, to make the follow ing charge to the ju ry :

aO “ T h e ju ry is directed to return a verdict in favor of the 

defendant.”
4. The T rial C o u rt’s action in failing, at the defend-

a n t’s request, to make the follow ing charge to the ju ry :  
“ The plaintiff has not proved his right to possession of 

the premises, and you must therefore find a verdict in 

favo r of the defendant.”
5. The T rial C o u rt’s action in failing, at the defend-

a n t’s request, to make the following charge to the ju ry :  
“ It  appears affirmatively that some party, other than the

40
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Grounds o f Appeal.

plaintiff, is entitled to possession of the premises, and 

yon must therefore find a verdict in favo r of the defend-
ant.’ ’

6. The T rial C o u rt’s action in charging the ju ry  as 

follows: “ The plaintiff insists that there was another 

forfeiture, even if  the first one was waived. A fte r  the 
first one was waived, if  it was waived, and the receiver 10 

sold, which he had a right to do, i f  there was no forfeiture
of the lease, then it came into the possession of Mr. 
Meltzer. W hen Mr. M eltzer took it he still had this lease.
The question was whether Mr. M eltzer could assign this 

lease to somebody else and not break it * * *. So
that the plaintiff in this case insists that there was a 
second breach by a. sub-letting of these premises, or assign-
ment of them by Mr. M eltzer to the Jersey K n ittin g Com-
pany.”

7. The T rial C o u rt’s action in charging the ju ry  as 20
follows: “ So that the plaintiff in this case insists that 
there was a second breach by a  sub-letting of these prem -
ises, or assignment of them by Mr. M eltzer to the Jersey  

K nitting Company. I t  appears that the Jersey K n ittin g  
Company was in possession * * *. So the rule is this,
that where one not the lessee of premises is found in 
possession thereof, the presumption is that he holds an  

assignment of the lea se; and in the absence of explanation
the presumption continues.”

8. The T rial C o u rt’s action in charging the ju ry  as **• 
follows: “ Then the question is before you whether there
is a breach of the lease, even if  there is a w aiver on the 
first part, and if  there was, then the fact that suit was 

brought is a declaration of forefeiture. ”

9. The T rial C o u rt’s action in charging the ju ry  as 

follows: “ So then it comes to this': W as there a breach 

of this lease either in one or two of these particu lars!
If there was not, or if  there was a w aiver of it, then your 

verdict would be no cause for action, and the tenant would
40
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Grounds o f Appeal.

be entitled to remain in the premises. On the other hand, 
if  there was an assignment of this lease and the breach  
of it in that w ay, and declaration of forfeiture b y  the 

landlord, and a demand for possession, and no w aiver of 
that, then the landlord would be entitled to possession of 

his prem ises.”

10 Yours, etc.,

K A N T E E  & K A N T E E ,  
A ttorn eys of D efendant-Appellant.

Service of the foregoing grounds of appeal is hereby  

acknowledged this tw elfth day of M ay, A . D. 1922.

A B E  J. D A V ID ,  
A ttorn ey of Plaintiff-R espondent.

30

40
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Stipulation.

STIPULATION.

Filed M ay 5, 1922.

N E W  J E R S E Y  C O U R T  O F  E R R O R S  A N D  A P P E A L S

Her ber t  S. North , executor, etc., )
Plaintiff-R espondent, / ()n A  ,

V S . V
r .. I Stipulation.

Jer se y  K n it t in g  Mi l l s , a corporation, l
D efendant-Appellant. 1

1. It  is hereby agreed and stipulated by and between 
the parties to the above-stated cause, acting by their at-
torneys herein, that the follow ing portions of the stenog-
rapher’s transcript and of the evidence taken at the 

trial of this cause shall be omitted from the state of the 
case to be printed in this cause: Testim ony of Mr. E l-  

wood W. Phares; testimony of Mr. Robert L. Paterson; 
testimony of Mr. D avid M eltzer; testim ony of Mr. Julius 

Finkel; E xhibit D. 5 and E xhibit D. 6. I t  is stipulated  

that the foregoing testimony, agreed to be omitted from  

the printed state of the case, is not m aterial for the ar-
gument on the grounds of appeal to be urged by the ap-
pellant.

2. It  is also stipulated by and between the parties that 

on this appeal, the Court o f E rrors and A ppeals shall 

deem that the verdict for the damages is supported by  
the evidence offered in this cause for use and occupation  

of the premises described in the complaint for the period  
from January 13, 1921, through and including F ebru ary  
10, 1922.

10

20

30

40
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Stipulation.

3. T h is stipulation shall he printed in the state of the 

case on appeal in lieu of the testimony and exhibits omit-

ted, as stipulated in paragraph one above.

Newark, N. J., M ay 5, 1922.

A B E  J. D A V ID ,
A ttorn ey  o f P laintiff-R espondent.

K A N T E D  & K A N T E B ,  
A ttorn eys of D efendant-Appellant.

20

30

40
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Opening.

New Jersey Supreme Court
U N IO N  C O U N T Y  C IR C U I T .

Ja n u a r y  T erm , 1922.

He r ber t  S. North , as executor, etc. I . 10

vs. y

Je r se y  K n it t in g  Mil l s , a corporation, l

Transcript of stenographer’s notes of evidence in the 

above-entitled cause, taken before Hon. George S. Silzer, 
Circuit Court Judge, and a jury, at the Union County  
Court House in the C ity  of Elizabeth, New Jersey, on the 
ninth day of February, A. D. 1922, at 2:55 P. M.

20
A ppearances:

Abe J. David, Esq., attorney for the plaintiff.

Messrs. K an ter & K anter, attorneys for the defendant.

A  ju ry  being empanelled and found satisfactory, they  
were sworn.

Mr. D avid opens the case for the plaintiff.

Mr. K anter opens the case for the defendant.
OA

The Court. I  understand Mr. H erbert North made a 
lease in 1917 to Joseph N orth & Company, Inc. That  

thereafter that lease was assigned to the R oyal K n ittin g  
Mills. Then the R oyal K n ittin g M ills went into the hands 
of a receiver, became bankrupt.

Mr. K anter. No, sir. A  Chancery receiver.

The Court. A  Chancery receiver. Then the receiver in  
Chancery sold the lease to Mr. Meltzer. Now, you claim, 
Judge David, that there was no authority to make the 
sale of that lease to Mr. Meltzer, and Mr. M eltzer gained

40



Opening.

no rights by the purchase of that lease. Is that what 

you s a y 1?

Mr. David. W e go back further than that and say that 
N orth & Son, Inc., even had no right to assign the lease, 
under a clause in the lease which says it shall not be as-
signable, and if  they do, it becomes void.

T he Court. W as the option to declare it void  ever ex-

ercised.

M r. David. W e insist it was.

T he Court. Now, then, on the receivership, w hy do you  
say that the receiver had no right to sell the lease, be-
cause it had already been declared void?

M r. David. Yes, sir.

T he Court. So that you say that there being no power 

to assign the lease, that it was void in the hands of the 

receiver, and the receiver could not sell a void lease?

Mr. David. Yes, sir.

T he Court. Therefore you are entitled to your prop-

erty?

Mr. David. Yes, sir. W e go farther than that and say  
that if  the receiver had any right to sell the lease, if  they  

prove a w aiver of that clause, and the receiver had a right 

to sell it, after M eltzer bought it he had no right to assign  
it to the present defendant, whom we say he has attempted  

to assign the lease to.

The Court. You say that you are not there under any  

lease from Mr. M eltzer?

Mr. K an ter. T h at is correct, sir.

T he Court. Y o u  are sim ply there because he does not 

object to your being there?

Mr. K anter. A s  licensee only.

The Court. W hat are you as licensee?

Mr. K an ter. There with his permission.

The Court. W ith  his permission?
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Mr. K anter. Y es, sir.

The Court. W h at right is that as against the landlord?
I f  he has no title, w hat righ t has he to allow  yon in there?

Mr. K anter. M eltzer has the title.

The Court. Do you in y o u r p leadings plead that Mr. 
M eltzer is  possessed o f sufficient title  in these prem ises 
that you m ay gath er that righ t from  him ? 3 0

Mr. K anter. M ay I  state m y position?

The Court. A n sw er the question, so that we can make 
some headway.

Mr. K anter. Sufficient title  as again st the present 
p la in tiff to entitle him  to possession. D o n ’t  claim  title  
to the fee.

The Court. In  other -words, you go back to the righ t 
that Mr. M eltzer has?

Mr. K anter. Y es, sir.
20

The Courtl N ow  we have it straightened out.
Mr. K anter. F urtherm ore—

The Court. N ever mind any furtherm ore. T h at c lari-
fies it.

Mr. K anter. M ay I  state it so it w ill c la r ify  the tria l 
and shorten this issue considerably? Judge D avid  has 
opened the. subject to the ju r y  o f forfe itu res, and so forth, 
and in his bill o f particu lars, upon which his title is found-
ed, on which he claim s as a basis o f this action, there is 
not a w ord said about forfe itu re .

The Court. W h at does it  say?

Mr. K anter. The bill o f p articu lars is th is:

The Court. W h at is it you ask him in you r bill o f p a r-
ticulars ?

Mr. K anter. I  ask him to give  me a  bill o f p articu lars 
of his claim  o f title to this p roperty.

T he Court. Is  that the w ay  it is stated? H ave you 
your notice? R ead it. It  is not usu ally  stated that w ay, 
that is the reason I  ask you to read it. 40

>
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Openmg.

M r. K a n ter. Here it is, your Honor: “ Please take 
notice that the defendant in this case demands a hill of 
particulars of the plaintiff’s claim or title to the prem-
ises mentioned and set forth in said plaintiff’s complaint.”

T he Court. He sets out the lease.
Mr. K an ter. No, sir. He sets out merely two deeds 

10 and a will.
T he Court. He says he is the owner of the property.
M r. K a n ter. Yes.
T he Court. That is his title, isn’t it? If the Meltzer 

lease is void then that is his title.
Mr. K an ter. I think this is true, that under the decis-

ions the plaintiff is prohibited from showing any other 
title than that which is set forth—

T he Court. He does not have to set up any other. He 
says, my title is my ownership of the property; you 

^  haven’t anything which deprives me of my ownership and 
possession.

Mr. K a n ter. I say that he is now asserting a different 
title.

The Court. What is inconsistent with that? He says 
that you haven’t anything which deprives him of the title 
which he has, namely, the ownership and the right to pos-
session. You say on your part yes, we have; we are in 
under a valid lease by Mr. Meltzer. 

bO /̂y. K anter. Yes, sir.
T he Court. That is not inconsistent.
Mr. K a n ter. He goes further and says, yes, you have 

a lease.
T he Court. No. He says, I own the property and there 

is nothing against my property. That is what he says.
Mr. David. We might shorten the case still further. 

They set up that they have a lease, that is, that Meltzer 
now has a lease, and that they are under Meltzer. 

i in T he Court. There must be that, or nothing.



31

Opening.

Mr. David. Yes, sir. I  now say that the title we set 

up in our hill of particulars has nothing further to do 

with the case. That the lease is the basis on which this 
suit now starts.

The Court. That is their defense. I f  there is nothing 
outstanding against your title you are entitled to posses-
sion. I f  they are right, that there is an oustanding lease IQ 
in the hands of Mr. Meltzer, under which they are hold-
ing, then they are entitled to possession.

Mr. David. Yes, sir.

The Court. That brings me back to th is : Y ou say you  
are holding under Mr. M etzler?

Mr. K anter. Yes, sir. W ith  this additional fa ct: W e  

deny absolutely the title of the executor. A n d  the decis-
ions in this State are quite clear that the recovery of the 
plaintiff is based not upon the weakness of the defendant’s 
title, but upon the strength of his own. —

The Court. That is true in an ejectment case, of course. 
W hat you are after in this case is not the rent alone, but 
you want the possession?

Mr. David. Possession, and the rent. M y other reply  

to the last observation of counsel is that they m ay not 

deny their landlord’s title, and they set up that M eltzer 
bolds under this lease.

I  offer in evidence lease H erbert S. North, as executor „ q  
under the last will and testament of Joseph W . North, de-
ceased, as landlord, and Joseph W . North & Son, Incor-
porated, a corporation, bearing date 17th day of January,
1917, for the premises.

The Court. Premises described in this suit?

Mr. David. Described in the bill of complaint.

Mr. K anter. I  object to the introduction of the muni-
ment of title on the ground that that muniment of title 
is neither referred to nor set up in the bill of particulars.

The Court Objection overruled.

Mr. K anter. P rays exception.



H erbert S . N orth, direct.

T he Court. Exception allow ed.'

(Lease entered in evidence and marked E xhibit P. 1.)

H E R B E R T  S. N O R T H , the plaintiff, being duly sworn
according to law, on his oath saith:

D irect exam ination  b y  Mr. David.

Q Y on are the plaintiff in this suit, Mr. North? A  

I  am.
Q W here do you live? A  I  live in Elizabeth, New  

Jersey.
Q You are the executor of your fa th e r’s estate? A  

Yes, sir; I  am.

M r. K anter. I f  the Court w ill permit me at this 

time to object to the last question; Judge D avid was 

standing in front of me and I  hardly got his ques-
tion. The question was, are you the executor of 

your fa th e r’s estate. The best evidence of the fact  

that he is the executor is the w ill and the proof of 
his appointment, and not his statement.

T he Court. Do you want us to go to the trouble 

of bringing the Surrogate up from  downstairs?

M r. K anter. F o r this reason, that it w ill appear 

affirmatively.

M r. David. I  have a probate copy of the will 

and I  have arranged with the Surrogate to be up 

here as soon as we send for him. I t  is such an 

apparent thing that I  thought counsel would not 

put us to that trouble.

T he Court. There cannot be much doubt about 
it, if  it is so. It  seems to me a farce to go through  

this—

M r, K an ter. I  do not want to be captious about 

. this thing.

T he Court. Yes, but you are.

Mr. K an ter. I  m ay appear to be.
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T he Court. There certainly cannot be any ques-
tion that this man is executor, in your mind?

Mr. K an ter. I  think he is executor.

The Court. Is there any sense of going through  

the farce of having the Surrogate come up here 
and bring the will here and prove it?

10
Mr. K anter. Yes, sir.

T he Court. W h y ?

Mr. K anter. Because the w ill will establish that 

he has no title to maintain this suit.

T he Court. The will will establish it?

Mr. K anter. Yes, sir.

The Court. H ow  does.the will establish it?

Mr. K anter. The contents of the will show that.

The Court. Show what?

Mr. K an ter. T h at he has no title to maintain  
this action.

T he Court. H ow does the will state that?

M r. K an ter. I  suppose the will will be offered  
in due time. It  shows that the legal title is not in  

this executor at all.

The Court. W hat does it show? Y ou know what 

the will is. Y o u  say it does show that he has no 

title. The will certainly does not say I  hereby de- 30 
clare that m y executor has no title to this property.

Mr. K anter. O f course not.

T he Court. W hat is it  that you are pointing  
out?

Mr. K anter. I t  divides this property into two 

equal shares, to two children. There is no devise 
of this property to the executor.

T he Court. There is a direct devise to two chil-
dren.

40
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H erbert S . N orth, direct.

M r. David. I t  is absolutely im material in the  

case. The lease which has gone in evidence, and 

on which they base Mr. M eltzer’s right to posses-
sion, is between H erbert S. North as executor under 

the last w ill and testament of Joseph W . North, 
deceased, as-landlord, and Joseph W . North & Son, 

Incorporated, as lessee.

T he Court. Y ou don’t need the will?

M r , David. D o n ’t need the will.

Q In  the month of February, 1921, and each month 
after that, did you receive a communication from the Jer-
sey K n ittin g  Mills, the defendant in this case, enclosing a 

check for rent? A  I  did, up until Jan uary 1, 1922. I  
h aven’t received such a communication so far.

B y  the Court.

20 Q Y o u  received the rent each month up to January 1, 

1922? A  Yes, sir.

B y  Mr. D avid .

! Q W hat did you do with that rent? A  I  returned  

the cheeks together with the voucher over to m y attor-

ney, Judge D avid, for return.

Q A n d  are there the letters that you received with the 

rent? A  T h ey are; yes, sir.

M r. David. I  am about to offer eight o f these 

letters in evidence. Is there any objection ?

I  offer in evidence the eight letters ju st testi-

fied to b y  the witness.

(E igh t letters entered in evidence as one ex-
hibit and marked E xhibit P. 2.)

Mr. David. I  desire to offer in evidence letter  

from  m yself as attorney for the plaintiff under 
date o f M arch 2, 1921, to the Jersey K n ittin g M ills, 

which reads as follows :
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H erbert S . North,, direct.

Mr. K anter. I  object to Judge D avid reading  

the letter into the record. The letter will speak for  
itself. It  can go in as an exhibit, if  he wants it.

The Court. I  will overrule the reading. Do you  
offer the letter?

Mr. David. I  offer the letter in evidence.

(Letter entered in evidence and marked E xhibit 10 
P. 3.)

Mr. David. I  offer in evidence letter from m y-
self as attorney for the plaintiff, to the Jersey K n it-
ting Mills, under date of A p ril 6, 1921.

(Letter entered in evidence and marked E xhibit  
P. 4.)

Mr. David. I  offer in evidence letter from m y-
self as attorney for the plaintiff, to Messrs. K a n -
ter & Kanter, attorneys of the defendant, under 
date of December 1, 1921. 20

(Letter entered in evidence and marked E xhibit  
P. 5.)

Q On January 5, 1921, who was your attorney, with  
reference to the subject m atter in this suit? A  Y o u r-
self, Judge David.

Q When were you last at the plant at the corner of 

Sixth and Franklin streets? A  I  h aven ’t been there, 
as far as I  can recollect, in probably three years.

Q How big is the lot on which the buildings are sit- - 
uated? A  The lot extends from Fulton street through to 

Franklin street. It  is seventy-five feet deep on Fulton  
street, seventy-five feet deep on Franklin street, and the 

full length of the block between on Sixth street. It is two 
hundred by seventy-five.

Q How much of the plot do the buildings cover ? A  
The buildings cover nearly all of the plot, with the ex-
ception of the lot at the corner of Sixth and Franklin  
streets, about fifty feet square, and a yard in the rear on

4 0
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H erbert S . N orth, d irect.

Fulton street, about twenty-five feet wide, and about sixty  

feet long.
Q H ow  m any buildings are there! A  There are two 

buildings.
Q W hat are the dimensions of the buildings? A  The  

fram e building is one hundred and fifty  feet long by  

I q forty-tw o or forty-four feet wide, two stories high. The  

warehouse, situated on Franklin street, is one hundred by  
thirty-tw o or thirty-four.

Q A n d  how m any stories? A  One story.
Q H ow  m any square feet of floor space do the buildings 

contain? A  A pproxim ately sixteen thousand square feet.
Q A t  the time you rented the buildings under this lease 

what equipment did they contain?

M r. K an ter. I  object to the question on the 
ground that it is immaterial.

20 M r. David. I t  is m aterial on the question of
rental value, which I  must establish.

T he Court. I  will allow the question. D id the 
equipment go with the building?

Mr. David. Equipm ent that was in the building  
at the time it was leased, is m y question.

A  The building was fu lly  equipped with power plant, 
boiler, all the line shaftin g that was necessary to run a 

business similar to what I  was operating at the time I  

30 leased to the Joseph W . North & Son, Incorporated.
Q W hen did you first learn, Mr. North, that the lessee 

Joseph W . North & Son, Incorporated, was no longer in 
occupancy of the building? A  W hen I  returned from  
Europe early 'in  September.

Q W h at year, Mr. North? A  Three years ago last 

September. That would be 1918, or 1919.
Q W hom did you learn was in occupancy of the build-

ing? A  I  learned that a concern bearing the name of the 

R oyal K n ittin g M ills was in occupancy of the building at 

that time.
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H erbert S . N orth, direct.

Q W hat did you do when you got that information? A  

I  immediately notified you, as m y attorney, to take the 
matter up and ve rify  the report that I  had heard.

B y  the Court.

Q W hen was that?

Mr. David. September, 1919. ^

B y  Mr. K anter.

Q You said 1918, didn’t you? A  1919 is when I  re-
turned from Europe.

M r. David. I  demand the production of a letter  
from Joseph W . North & Son to m yself, under date 
of October 25, 1919.

Mr. K anter. W e h aven ’t any such letter.

Mr. David. I  desire to offer in evidence copy .20 
of a letter sent by me as attorney for Mr. North to 

Joseph W . N orth & Son, under date of October 25 
1919.

Mr. K an ter. I  object.

T he Court. To whom?

M r. David. T o Joseph W . North & Son, the orig-
inal lessee, and under whom they claim.

T he Court. W ho are you asking to produce it?

Mr. David. The defendant, having served notice ^0 
to produce.

Mr. K anter. Judge D avid did serve notice to 
produce, and we say we had no such letter in our 
possession.

T he Court. That is your answer to the demand 
for production?

Mr. K anter. Yes, sir.

Mr. David. I  now offer in evidence a copy of 
that letter.

4 0
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H erbert S . N orth, direct.

Mr. Kamter. I object to the introduction of the 
copy on the ground that the best evidence is the 
production of the original, under subpoena, to the 
person who has it.

T he Court. Why isn’t that so?
M r. David. For two reasons : One reason is that 

1 0  the attorney for Joseph W. North & Son, and to
whom the subsequent letters that I propose to in-
troduce were written, is also the attorney of record 
for the defendant in this case.

T h e Court. That does not follow that he has pos-
session of this letter. Before you can introduce a 
copy you must show that you either called on the 
party, if he is a party to the suit, to produce the 
original, and if he is not a party to the suit you 
must make efforts to get it from those Who have

20 it.
M r. David. The other answer is this: The as-

sets, belongings of Joseph W. North & Son were 
turned over to the Royal Knitting Mills * the assets 
of the Royal Knitting Mills were sold by the re-
ceiver and purchased by Mr. Meltzer, who took pos-
session of them, and under whom the defendant now 
claims.

T he Court. - I know, but this is purely a question 
f, y of evidence, Judge. The rule is you must produce

the original. If you cannot get the original then 
you are entitled to produce the copy, but before 
you can do that you must show that you have made 
effort. If the other side hasn’t them, you can show 
they had them. After you call upon them to pro-
duce you can use your eopy. But if you don’t 
show they had them in their possession, or did have, 
then you must go after somebody who did.

Mr. David. I will make all the proof that is 
necessary. I will withdraw the witness for the 
moment.
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Joseph M eltzer, direct.

J O S E P H  M E L T Z E R , a witness produced on behalf of the 

plaintiff, being duly sworn according to law, on his oath 

sa ith :

Direct exam ination  b y  Mr. David.

Q W here do you live, Mr. M eltzer? A  Jersey City,

New Jersey. ¿ a

Q You are the person who purchased the assets of the 

R oyal K n ittin g M ills at the receiver’s sale? A  I  am 

not. I  didn’t purchase the assets. I  purchased p art of 

the assets. I  didn’t purchase the entire assets.

Q W ho did? A  I  don’t know.

Q W hat part did you purchase?

M r. K anter. I  object to the question- on the 

ground it is immaterial.

The Court. Question allowed.
20

A  Certain of the machinery.

Q Is that all, only the machinery? A  That is all.
That is all that I  can recall this moment, the machin-
ery, that is all I  was interested in. M ight have gotten a 

broken chair with it.

Q Then you purchased nothing^else at all? A  The  

machinery, and the lease, of course.

Q Y ou did purchase the lease? A  I  did.

Q A n d your first name is Joseph? A  Yes, sir. go
Q W hat office do you hold in the defendant company?

Mr. K an ter. I  object to the question on the 

ground it is immaterial.

T he Court. I  will allow that.

A  I am president and treasurer.
Q A nd your brother is assistant treasurer? A  Yes, 

sir.
Q A nd is the man who signed these eight letters? A  

Yes, sir.
40
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Joseph M eltzer, direct.

Q W hich have been offered in evidence by the plaintiff  

and marked E xhibit P. 2?

The Court. Speaking now about the Jersey  

K n ittin g Company, the ones who are in possession! 

M r. David. Yes, sir.

Mr. K an ter. Yes, sir.
10

Q W hen did you take possession of the m achines! A  

Shortly after I  purchased them from the receiver.

Q W hen w as th a t! A  I f  I  remember correctly, 

towards the end of January, 1921, last year.

Q A n d  when did you go in physical possession of the 

business, the plant itse lf! A  A t  the same time.

Q W as the desk in the office at the tim e! A  There is 

no desk there.

Q W as the desk in the office at the tim e! A  I said  

20 there was no desk there.

Q There w as no desk! A  No.

Q A t  the time of the sale! A  A t  the time of the sale, 

I  believe there was.

Q W hat became of the desk!

Mr. K an ter. I  object to the question. This w it-
ness is not called upon to explain what happened  
to a sale b y  a receiver o f assets of an insolvent 

corporation.

T he Court. I  will allow the question.

A  I  presume it was sold to somebody else.

Q Do you know what became of the papers that were 

in the desk! A  H ow would I  know th at!

By the Court.

Q Do y o u ! A  I don’t.

B y M r. David.

Q Do you know to whom they were sold! A  I  don’t.
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Joseph M eitzer, direct.

Q Did yon make a search in the office for the letters 

in the letter file of Joseph W . North & Son Com pany at  
the time? A  I  did not.

Q A re they down there now? A  I  don’t know.
Q Could you look tonight? A  I  could not.
Q W hy? A  I  have other m atters to attend to.
Q Is there any objection to m y looking?

Mr. K (inter. I m ight say, for the benefit of Judge  
David, there is no objection.

Q You know that Joseph W . North & Son are wound 
up in receivership, don’t you?

Mr. K anter. I  object to the question on the 

ground that, this witness is not competent to state 

what happened to Joseph W . North as being wound  
up in receivership. The K n ittin g M ills it appears 

was the company that was wound up.

The Court. How is that relevant? This is in re-
lation to the letter?

Mr. David. Yes. I  will go as far as I  can to 
try  to get the letter and show what became of it.

Mr. K anter. M ay I  renew m y objection? I  just 
want your Honor to get in mind the fact that Jo-
seph W . North & Son was the original lessee which 

sold out its assets apparently to R oyal K n ittin g  
Mills, as fàr as I  know. R oyal K n ittin g M ills was 
sold by the receiver, and this witness is now called  

upon to describe what happened to the letter files, 
or letters, or other property of Joseph W . North  

&  Son.

The Court. The Judge is tryin g to find out 

whether they came into his possession.

(Question repeated b y stenographer.)

A  I do not.
Q Is this your signature on this letter I  show you? A  

It is.

20

30

40
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J o sep h  M eltzer, direct.

Q A n d  was that le tte r  sent b y  you as treasurer o f the 
defendant company, to Mr. North, the plaintiff? A  It  is.

Q Y o u  mean it was? A  I t  was.

M r. D a vid. I  offer in evidence letter of the J er-
sey K n ittin g M ills, by J. M eltzer, Treasurer, to the 

plaintiff, under date of Jan uary 31st, 1921.

.q M r. K a n te r. No objection.

M r. D avid. A n d  the envelope attached.

(Letter and envelope attached entered in evidence 

and marked E xhibit P. 6.)

M r. D avid. I  demand production of letter, Sam -
uel Roessler, receiver, to m yself, dated December 

2nd, 1920.

M r. K a n te r. W e have no such letter in our pos-

session, nor have we had it.

M r. D avid. A lso letter to R alph E . Lum, Esq., 

20 attorney, from  m yself, dated December 9th, 1919.

M r. K a n ter. You want me to produce all the 

letters in your notice?

M r. D avid. Yes. I  w ill read the demand. L etter  

to R alph E . Lum, attorney, dated Jan uary 26th, 
1921, from m yself as attorney. L etter to R alph E .  

Lum, attorney, from  m yself, attorney, dated Febru-
ary 2nd, 1921. L etter to R alph E. Lum, attorney, 

from m yself, attorney, dated Jan uary 5th, 1921. 
30 L etter to Jersey K n ittin g Mills, from  m yself, a t-

torney, dated Febru ary 2nd, 1921.

M r. K a n te r. I  w ill respond to that in the morn-
ing. Judge David, I  understand, does not want to 

put them in at one time. I  have some of the letters  

Judge D avid refers to.

T h e  C ou rt. A n d some you h aven ’t?

M r. K a n ter. Yes.

M r. D avid. Cross examine.

M r. K a n ter. No questions.
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Abe J. David, direct.

Mr. David. I  would like to call out of turn Mr. 
Phares.

* _ * * * # #

Mr. David. I  desire to read into the record the 

tenth paragraph of the second defense of the an-
swer, as follow s: “ Subsequent to Jan uary 23rd, 
1917, and prior to Novem ber 20th, 1920, said Joseph io  

W. North & Son, Incorporated, a corporation, as-
signed the said lease to R oyal K n ittin g M ills, a 

corporation of the State of N ew  Jersey.”

A lso the fourteenth paragraph of the third de-
fense: “ On or about November 30th, 1920, said 

R oyal K n ittin g M ills, a corporation of the State of 
New Jersey, was declared an insolvent corporation  

by the Court of Chancery of the State of New J er-
sey, and thereupon Samuel Roessler was appointed  
the receiver of said R oyal K n ittin g M ills, pursu- „ q  

ant to an act concerning corporations, revision  

1896, and the several acts supplementary thereto 
and am endatory' thereof. ’ 9

Paragraph fifteen: “ On or about Jan uary 13th,
1921, said Samuel Roessler, receiver as aforesaid, 

assigned, transferred and set over to Joseph Melt- 
zer all the right, title and interest of the said re-
ceiver to said lease.”

Mr. David. T h at is all. I  w ill be sworn.

A B E  J. D A V ID , being duly sworn according to law, on his 
oath sa ith :

I  am the attorney of the plaintiff and have been for 

five years and upwards. I  attended in person the sale of 
the assets of the R oyal K n ittin g Mills, under a receiver-
ship in bankruptcy, on the fifth of January, 1921, at which 

sale Joseph M eltzer purchased the lease, among other 

chattels of the R oyal K n ittin g M ills then in the hands 
of a receiver. A t  said sale, and before the receiver at-

4 0
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A be J. D avid, direct.

tempted to sell, I  read the following notice, in the pres-
ence of Mr. M eltzer: “ Notice is hereby given on behalf 
of the landlord, H erbert S. North, executor, etc., that the 

lease heretofore made between him and Joseph W . North  
& Son, Inc., has been and is forfeited under the clause in 

the lease disallowing an assignment of it, or any under- 

q letting of the premises without the consent of the land-
lord in writing. A n d  the landlord claims immediate right 

to possession of the premises. Notice is also given that 

all shafting, hangers, pulleys, cross plates, engines, electric 
dynamo, known as lot number 46, and all fixtures are part 

of and belong to the realty, or the property of the land-
lord and cannot be sold.”  I  thereupon handed a copy  

of this notice to Samuel Roessler, the receiver, and he in 

turn gave public notice that anyone that purchased the 

lease after this notice did so at his peril.

Mr. K anter. Do you offer the notice?20 J
Mr. David. I  offer the copy of the notice.

T he C ourt< It  will be admitted.

(C opy of the notice entered in evidence and 

marked E xhibit P. 7.)

B y  the Court.

Q The North Company assigned to the R oyal K n ittin g  

Com pany on November, 1920, but the first check that you  
got was on Febru ary following, 1921, from  the R oyal 

^  K n ittin g? A  Yes. Y o u r Honor will observe that M eltzer 
purported to purchase the lease in January, 1921.

Q 1921? A  Yes. A n d  the follow ing month the Jer-
sey K n ittin g M ills sent the first m onth’s rent, which was 

returned.
Q The Jersey K n ittin g M ills? A  Yes, sir.
Q 1 thought you said the R oyal? A  No. The R oyal 

K n ittin g  M ills attempted to take an assignment from the 

North Company. R oyal K n ittin g M ills were in the hands 
of the receiver. M eltzer bought from the receiver, and 

14:0 turned over to the Jersey K n ittin g Mills.



Abe J. David, cross.
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Cross exam ination  by Mr. Kanter.

Q Judge Davicf, when you read that notice you knew  

that Joseph W . N orth & Son had assigned this lease to ‘the 
Royal K n ittin g M ills! A  I  knew they had attempted to.

Q A n d  it was your impression that it was in fact as-
signed! A  Yes, I  understood that they had attempted to 

assign to the R oyal K n itin g Mills.
Q A nd it was because of the fact of the assignment 

by Joseph W . North & Son to the R oyal K n ittin g M ills 
that you read the notice that you have just read into the 
record! A  No. It  was because the lease, in m y  

opinion, had become void under the clauses in the lease.
Q Because of the particular clause against assignment 

by Joseph W . North to the R o y a l! A  That is right.
Q A n d so you reported the fa ct to your client, Mr. 

North, executor! A  Reported what fa c t!
Q The fact that the lease was vo id! A  I  so advised  

him some days before.
Q A n d at the sale you read the notice that you have 

just read, is that correct! A  Yes, sir.
Q So on January 5, 1921, Mr. North was in full pos-

session of the fact that there was either an actual assign-
ment, or an attempted assignment by Joseph W . North &
Son to the R oyal K n ittin g M ills! A  T h at is right.

Q A nd he was in possession of the fact when this suit 
was brought that the receiver of the R oyal K n ittin g Mills 
had assigned to Jpseph M eltzer! A  H ad attem pted to.

Q H ad in fact done so ! A  No. M y opinion that I  

gave to Mr. North was that the receiver was w aiting word  
from you as to the name of the corporation which would  

take the lease that Mr. M eltzer purported to buy with it.
Q W ell, on February 1, 1921, Mr. North received a 

check for $125, didn’t h e! A  The check that I  returned  
to you.

Q He received that on Febru ary first! A  W ell, I  
don’t recall the date that he got it. I  know he got it dur-
ing February, he gave it to me, and I  returned it to you. 40

30
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A b e J . D avid, cross.

Q W hen did yon get it from him, in February? A  I  

believe I  did.
Q W hen did you get the M arch check from  him? A  

I  believe I  got the checks each month, the same months 

that Mr. North got them.
Q A n d the last batch of checks accom panying your let- 

ter to me, letter dated December 1st, 1921, when did you get 

those checks? A  E ach  month, some time during the 
month, Mr. North would leave the check with me, and I  

w aited until a number of them accumulated, after the first 
few  which were returned, and then shipped the whole 

number back to you.
Q The checks accom panying your letter of December 

1st, 1921, for several months? A  Y e s ; they were in m y  
office I  should say for four or five months, I  guess, some 

of them. One was in just a day.
Q I  show you seven checks dated respectively from

20 M ay 1st, 1921, through and including November 1st, 1921, 
and ask you whether you had those in your office during  

that time? A  The M ay check I  had from some time in 
M a y; the dune check I  had from some time in June; the 
J u ly  check from some time in J u ly ; and the A u gu st check 

from some time in A u g u s t; the September check from  
some time in Septem ber; the October check from some 

time in October; the November check from some time in 

November.
^  Q A n d  you returned these checks on December 1st, 

1921? A  Y es, sir. The prior checks had already been 

returned.
Q I  understand that. Y ou instituted this action on—

T he Court. The only question this witness w as  

asked, the only thing he is called for is to prove the 

notice to the receiver. That is all. H ow is this 

cross examination?

M r. ICanter. Perhaps you are right.

The Court. Perhaps I  am.

Jo Mr. R anter. I  w ill say your H onor is right.
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Abe J. David, cross.

Q Now, Judge David, after you gave notice to the re-
ceiver, did you make any attem pt to appeal to the Court 

of Chancery for a declaration that the lease is void, or did 
you make any attem pt against the sale by the receiver 

because of the fact that the lease had been declared void  
by Mr. North, executor, prior to the sale? A  I  read that 

notice and announced that the lease was void, and the 
notice of sale provided only for sale of right, title and in-

terest of it.
Q You knew that at that sale the right, title and in-

terest of the receiver to that lease was to be sold? A  

Yes, sir.
Q A nd you knew that Mr. North, executor, claimed that 

the lease had then been forfeited? A  Yes, sir.
Q Because of the assignment by N orth Com pany to 

Royal? A  Yes, sir.
Q Did you, before the sale, in any w ay apprise the 

Court of Chancery of the fact that the lease had been for-
feited? A  Yes, sir.

Q How? A  I  notified the receiver.
Q Did you attem pt to prevent the receiver from selling  

the lease? A  Y es, sir.
Q How? A  A ppeared in person at the sale and told  

him there was no lease.
Q Did you attem pt to do so by form al action in the 

Court of Chancery? A  I  filed no papers in the Court 
of Chancery.

The Court. This lease from the receiver, does it 
assign the lease, or does it assign such right, title  

and interest as the receiver has?

A  The notice of sale provides the sale of right, title, and 
interest.

Mr. R anter. I  object to Judge D avid quoting  

what the notice of sale provided for, because I  
think you are mistaken, Judge David.

A  Produce the notice.

10
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H erb ert S . N o rth , direct— cross.

Mr. R anter:  I  am not obliged to produce the 

notice.

A  W ell, I  am not mistaken.
Q Y o u  knew that the sale was to be confirmed b y the

Chancellor!

T he Court. C a n 't we find out what the assign-
ment of the lease was, whether it was an assign-
ment of the lease, or an assignm ent of the right, 

title and interest of the receiver!

M r. R anter. It  assigns, pursuant to an order—  

shall 1 read it to your H onor!

T he Court. Just the part whether he assigns the  

lease, or assigns such title as he has.

Mr. R a n ter. “ I  assign the right, title and inter-

est, if  any, which I  as receiver had in a certain  

lease made and entered, and so fo rth ."

Adjourned until tomorrow, F rid a y, F eb ru ary  

1 0 t h / 1922, at 9:30 A . M.

S E C O N D  D A Y .

F eb ru ary 10, 1922.

Appearances as before stated.

H E R B E R T  S. N O R T H , recalled.

D irect exam ination  b y M r. D avid.

Q During the past year what sign, i f  any, w as there on 

the outside of this building! A  Jersey K n ittin g Mills.

Mr. David. Cross examine,

C ross exam ination  b y Mr. K anter.

Q H ow  old is that building, Mr. N orth! A  The  

original building was erected in 1891. T h at makes it  

) thirty-one years this A ugust.
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Q A n d  the other building? A  The other building  

was erected about fifteen years ago.
Q W h at is the condition of the floors in that building?

A  I  c a n ’t say what condition they are in at present.
Q Y ou h aven’t been in there for over a year, have  

you? A  Yes, sir; I  have.
Q B eg pardon? A  I  have. 10
Q W ithin the past year? A  Yes, sir; I  have.
Q E xcepting yesterday with me? A  T h at is all.
Q AVhen were you in there before? A  I  think about 

a year and a half ago, or two years.
Q W ithin the last year you h aven ’t been there? A  I  

haven’t been there within the last year, except yesterday.
Q A n d  what its condition was in February, 1921, you  

are not able to state? A  I  am not able to state. Not 

as far as the interior is concerned.
Q AVhen you left the building how m any toilets were 

there? A  F o u r ^
Q F our toilets? A  Yes, sir.
Q lio w  m any spigots for w ater were there? A  There  

were five hand spigots.
Q Mr. North, you said yesterday that when you re-

turned from Europe you discovered some fact with refer-
ence to who was in the building in 1918. I  have forgotten  

what date you said that you returned from Europe. A  

September, 1919.
Q September, 1919? A  Yes, sir. gg
Q Can you fix the date a little more closely? A  I  

think I  returned on September 8th.
Q A n d when you went down to the property you found 

a concern known as the R oyal K n ittin g M ills in charge?

A  No, sir; I did not.
Q When did you discover that the R oyal K n ittin g  

Mills was there? A  I  understood when I  got down to  
the bank, who were receiving the rentals, the bank of 

which I  am vice-president, they were re ce iv in g , rentals 

while I  was away, Mr. Green, the assistant cashier, told
4 0
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10

20

30

me that the checks now bore the name of the R oyal K n it-
ting Mills, and asked me if  I  w as aware of the fact. I  

didn’t know whether that had reference to the present ten-
ants in there, or whether they were coming from someone 
else that was paying the rentals.

Q W hen did you leave for Europe in 1919? A  I  left  
M ay 30th, 1939.

Q A n d  you were vice-president of this bank? A  Vice- 

president of the Elizabeth Trust Company.
Q You are in the brick business, I  understand, in New  

York, is that correct? A  The brick business in New  

Jersey.
Q Y o u r office is in Nevr York? A  Yes, sir.
Q W hen you left for Europe in M ay, 1919, you left 

directions that the checks for the rent be sent to your  
bank? A  Yes, sir.

Q A n d  delivered to the bank? A  Yes, sir.
Q A n d  when you returned in September, 1919, the 

checks had come in? A  I  believe they had, yes.
Q O f the R oyal K n ittin g M ills? A  I  can ’t say how  

m any checks of the R oyal K n ittin g M ills had come in.
Q Several checks? A  I  can ’t say.
Q More than one? A  I  ca n ’t tell you that.
Q A t  least one? A  A t  least one.
Q A n d had been deposited? A  I  believe it had.
Q To your account? A  I  believe so.
Q A nd never returned to the R oyal K n ittin g M ills?  

A  E vid en tly  not, excepting as a cancelled voucher.
Q A nd from that time on, from September, 1919, on 

until November, 1920, from whom did you receive the 
rent? A  I  believe the rentals came in with the name of  

the R oyal K n ittin g M ills on the end of the check.
Q That included a period right up to the time that the 

R oyal K n ittin g M ills went into the hands of . a Chancery  
receiver? A  I  think it did; yes, sir.

Q You also collected from ' the Chancery receiver a 

portion of the rent thereafter to become due— that became
4 0
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duo to you after the receivership had occurred? A  
Through the tenancy of the receiver; yes, sir.

* Q You say through the tenancy of the receiver? A  

When the receiver occupied the premises.

Q You make a distinction then between gettin g money 
for use and occupancy, and money that you receive as 

rent, don’t you? A  I  make a distinction between the 10  
money that 1 got from rent and occupancy from  the ten-
a n t  of the building; yes, sir.

Q Y ou understood that you were being paid b y  the re-
ceiver, not for rent that was due you from  the R oyal 
K n ittin g Mills, but you were being paid for the occupancy 

of the receiver, is that correct? A  F o r the occupancy of 
the receiver, that is the w ay I  understood it.

Q You understand the distinction, of course? A  I 

can’t say that I  do understand that thoroughly; no, sir;

I  do not. 20

Q W ell, you understand it well enough to make the 

distinction? A  I  should think so.

Q A nd when did you first discover that the lease that 
you as executor had given to Joseph W . North & Son,
Inc., had been transferred to the R oyal K n ittin g M ills?
A  Some time in November, 1920.

Q A nd you communicated that fact, I  presume, to your 
counsel? A  You communicated it to me, and I  com-
municated it to Judge David.

°  30
Q W as it in November, 1920? A  I  believe it w as;

yes, sir.
Q Then you knew that if  you had any rights to declare 

the lease forfeited, you had your right in November, 
1920? A  I believe so.

Q Since November, 1920, you have been receiving a 

check every month, commencing with February, 1921, 
down to and including December, 1921, from  the Jersey  
K n ittin g Mills, for one hundred and twenty-five dollars?
A  That is what I  testified to yesterday.
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B y  the Court.

Q A re  those the ones you  returned? A  Those are  
the ones that we returned ; yes, sir.

B y  Mr. R anter.

Q H ow  long did you keep those checks before  returning 
10 them? A  I  kept them about two hours, I  im agine, and I  

turned them over to Judge D avid.
Q A n d  he kept them fo r  several months, d id n ’t he? A  

I  believe he d id ; yes, sir»
Q W h y?  A  T hrough some controversy, or some com-

m unication, or le tter w ritin g  between he and other a tto r-

neys.
Q T hrough some letter w ritin g? A  I  believe so, yes.

Q Y o u  understood that letters w ere p assin g  betw een 
Judge D avid  and the attorn ey  fo r  the m ills? A  Y e s , sir. 

20 Q B etw een Judge D avid  and the attorn eys fo r  the 
J e rse y  K n ittin g  M ills, a fte r  you had returned the checks, 
which held up the retu rn  o f the checks? A  I  d o n ’t know 
as that is correct.

Q T h at is you r idea o f it? A  I  d o n ’t re a lly  know 
w hat Ju dge D avid  had in m ind in holding the checks. I t  
w as fo r  some lega l controversy.

Q Y o u  entrusted the m atter to him  as to w hether he 
w as to hold them or return  them? A  A bsolutely.

'3>0 Q A n d  you  w ere w illin g  to re ly  upon his discretion and 
judgm ent in the m atter? A  P ositive ly .

Q H e wras yo u r agent unqualifiedly, to act as h e 
thought best? A  Y es.

Q A n d  w hether he held them or returned them you are 
w illin g  to stand by that action? A  T h at is w hat I  em-
ployed Judge D avid  for.

Q Y o u  knew in N ovem ber, 1920, that the R o ya l K n it-
tin g  M ills had gone into the hands o f a C han cery re-

ceiver? A  Y es, sir.
10
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Q Y o u  knew in Jan u ary , 1921, that the R o ya l K n ittin g  
M ills had been put in the hands o f a bankruptcy rece iver!
A  N o; I  d id n ’t say  that I  did know that.

Q W hen did you learn  that fact, s ir !  A  I  don ’t 
know as I  ever learned that fact.

Q N ever learned that fa c t!  A  I  knew they w ere in 
the hands o f a receiver, but I  d id n ’t know there had -j q  
been any change in the receivership.

Q W a s there an y rent due to you at the time that the 
R o yal K n ittin g  M ills w ent out o f business! A  I  think 
not.

Q Y o u  think n o t! . A  I  think not.
Q D id you ever demand any rent from  the R o ya l K n it-

ting M ills, or from  the receiver, a fte r  N ovem ber, 1920 !
A  I  am not in possession o f that fact. I  ca n ’t say.

Q Y o u  are not in possession o f that fa c t!  A  No, s ir ;
I  don’t know.

Q D o n ’t you know, as a m atter o f fact, w hether there cv  
was rent due you in N ovem ber, 1920! A  I  don ’t think—  
Novem ber, 1920, I  don ’t  think there w as.

Q Y o u  don ’t think there w a s ! A  N ot from  the 
R oyal K n ittin g  M ills, I  don ’t think so.

Q W ho w as the rent due to you fro m ! A  1 d o n ’t 
know as there w as any rent due.

Q T here w as no rent due to you from  an yb od y! A  I 
don’t know as there was.

Q Do you state that as a fact, s ir !  A  No, s ir ; I  do q q  
not.

Q Y o u  think there w a s ! A  I  c a n ’t say.
Q A re  you doubtful on the question! A  I  am abso-

lutely doubtful on the question.

"Mr. David. W h y  d on ’t you bring out the fa c ts !

Mr. Kanter. Ju dge D avid , you tr y  you r case in 
your w ay, and I  w ill tr y  mine in m y w ay.

Q Is  it  not a fact, M r. N orth, that the R o y a l K n ittin g  
M ills owed you rent fo r  the months o f O ctober and No-

40
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veinber, w hen they w ent into the hands o f a C h an cery 
receiver? A  I  couldn’t say.

Q D id they or did th ey not? A  I  couldn’t say.

T he Court. H e said he could not say.

Q I  show you  a p ap er th at appears to contain yo u r 
signature. Is  that you r signature? A  Y e s , s ir ; that is.

Mr. K an ter. I  ask it be m arked fo r  identifica-
tion.)

(P a p e r  m arked D. 1 fo r  identification.)

Q Y o u  swore to this p ap er before a clerk in the office 
o f  Ju d ge D avid  on F e b ru a ry  18th, 1921? A  E vid en tly .

Q A t  that time you knew  w hether there w as rent due 
you from  the R o ya l K n ittin g  M ills? A  I  m ust h ave 
known it a t that time ; yes, sir.

Q A n d  i f  you claim ed rent in 1921 from  the R o ya l 
K n ittin g  M ills, rent w as due you at that tim e? A  I t  
certain ly  w as.

Q C an you tell now how  much w as due you? A  I  
cannot; no, sir.

Q I  show you this paper. W ill you read it over, M r. 
N orth? H ave you read  it?  A  Y e s , sir.

Q H a vin g  refreshed you r m em ory, M r. N orth, by the 
read ing o f the pap er which has been m arked D. 1 fo r  iden-
tification, w ill you state w hether or not rent w as due you 
from  the R o ya l K n ittin g  M ills fo r  the months' o f  O ctober 
and N ovem ber ? A  I  considered that rent w as due—

Q I  d id n ’t  ask you w hat you considered.

T he Court. L e t  him answ er it.

A  I  considered that w as due from  the receiver. N ot 
from  the R o ya l K n ittin g  M ills.

Mr. K a n ter. I  m ove that the answ er be stricken 

out.
(Q uestion repeated b y  stenographer.)

40
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A  B y  read ing that pap er I  cannot determ ine.
Q Jn this paper, M r. N orth, yon sw ore that the R o ya l 

K n ittin g  M ills, a corporation, again st whom a petition  fo r  
adjudication in bankruptcy has been filed, w as at and be-
fore the filing o f said  petition, and still is indebted to 
said deponent in the sum o f $321 .1 2 ; that said  debt exists 
upon rent due fo r  the prem ises occupied b y  said R o ya l -j q  
K nitting M ills fo r  the m onths o f October, N ovem ber and 
December, 1920, and Jan u ary , 1921, a t the rate o f one hun-
dred and tw enty-five dollars a  month, m aking a total o f 
five hundred d o lla rs; is that statem ent true, or is it  un-
tru e! A  The p ap er speaks fo r  its e lf;  yes, sir.

Q I  ask you w hether the statem ent which you m ade 
in this paper is true or u n tru e! A  I t  certain ly  is, I  
w ouldn’t take an oath unless it w as true.

Q Is it  tru e ! A  I t  is.
Q Then rent w as due you fo r  October and N ovem ber!

A  E vid ently . 20
Q: A n d  at the tim e you made this statem ent, this claim  

fo r rent, you knew  that the R o yal K n ittin g  M ills had a s-
signed— that Joseph W . N orth  & Son had assigned the 
lease to the R o ya l K n ittin g  M ills! A  I  think the w ord-
ing o f that document—

Q I don ’t ask you about the w ording, sir. A  I  did 
not; no, sir. ,

Q Y o u  d id n ’t know i t !  A  I  did not.
Q .W ell, M r. N orth, three m inutes ago you said that in q q  

N ovember, 1920, I  told you that the Joseph W . N orth &
Son had assigned the lease to the R o ya l K n ittin g  M ills!
A  Novem ber, 1920 ; yes, sir. T hat is correct. W h at is 
the date of that paper.

Q Y ou  knew that fact, d id n ’t y o u ! A  W ill you tell 
me the date o f that p a p e r!

Q F e b ru a ry  18th, 1921. A  Y es, s ir ; absolutely.
Q W hen you  collected $178.88 from  the receiver o f the 

R oyal K n ittin g  M ills, that represented occupation fo r  how 
long a tim e! A  T h at w as a p a rtia l paym ent.

40



56

H erbert S . N orth, cross.

Q F o r  w hat period? A  F o r  the period  stated in the 
paper.

Q W ell, I  w ill show yon the p ap er again  and ask you 
to state it to the C ourt and the ju ry ?  A  October, N ovem -
ber and Decem ber, 1920, and Jan u ary , 1921.

Q So that paym ent o f $178.88 you received on account 
10  o f the rent due you fo r  October, N ovem ber and Decem -

ber and Jan u ary , is that righ t? A  F o r  the rent o f oc-
cupancy o f the R o ya l K n ittin g  M ills; yes, sir.

Q Y o u  received it  in paym ent on account? A  On 
account o f the rental fo r  those months.

Q The receiver w ould p a y  you only that am ount on ac-
count, is that correct? A  I  believe so.

Q A n d  you accepted that am ount o f m oney? A  I  
believe so.

Q A n d  you subsequently filed this p ro o f o f claim  fo r  
20 $321.12, being the balance due fo r  rent fo r  that period? 

A  Y es, sir. A n d  I  received that check also.

Q You m ade that claim  a fte r  you knew the fa ct that 
the Joseph W . N orth had assigned the lease to the R o yal 
K n ittin g  M ills? A  Y e s , sir.

Q M r. N orth, in you r com plaint M r. D avid  describes 
the prem ises as being, the only prem ises sued fo r  in the 
com plaint is a tra ct 75x 100, at the corner o f S ixth  and 
F u lton  streets, and 25x 100— the first tract at the corner 

u jq  o f F u lton  and S ixth  streets Judge D avid  describes as 75x  
100 feet, is that seventy-five feet on F ulton  street? A  
T he depth o f the lots.

Q Is  that seventy-five feet on F ulton  street? A  Y es. 
Seventy-five feet on F ran k lin  street. T h at is the depth 
o f the lot.

Q F ir s t  re fe rrin g  to the p ro p erty  at F u lton  and Sixth, 
is it a seventy-five foot fron tage on F ulton  street? A  
Y es, sir.

Q A n d  runs back one hundred feet on S ixth  street? 
A  T h at is right.

40
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Q The building itse lf is b igger than one hundred feet?
A  Y es, s ir ;  it  is.

Q The other tra ct is 75x 100 at the corner o f F ran klin  
and S ixth  street? A  T h at is right.

Q A n d  p art o f that is not occupied b y  this defendant?
A  Y e s ; fifty  feet o f it  is.

Q F if t y  feet o f it is? A  To the vacan t lot.
Q A n d  tw enty-five is not. F if t y  feet is not? A  F if t y  

feet is not occupied. TwTenty-five is. The building is one 
hundred and fifty  feet long.

Q W ell, now, considering the p ro p erty  a t F ran k lin  and 
Sixth  streets, sir, there is a vacan t lot? A  I  ca n ’t tell 
you the size o f that vacant lot.

Q A p p ro xim ately , sir? A  Som e place between tw en-
ty-five and fifty  feet. I  ca n ’t tell you.

Q Y o u  d o n ’t know? A  No, I  d o n ’t know.

Re-direct exam ination  b y  M r. D avid.

Q The prem ises, possession fo r  which is sought, is the 
same prem ises that form erly  w as occupied b y  Joseph W . 
North & Son? A  In corporated ; yes, sir.

Q A n d  also b y  Joseph W . N orth & Son before it w as 
incorporated? A  Y es, sir.

Q T h at is yourself\ and your fath er? A  Y es, sir.
Q A n d  all o f that p ro p erty  is not covered by  the 

buildings? A  I t  is not.
Q H ow  much is not? A  There is a corner p lot on «q  

the corner o f F ran klin  and S ixth  streets, p ossib ly  twenty- 
five feet square. T here is a rear y a rd  that has a shed 
on it fo r  storage purposes, about 25x 75 .

Q Those two portions o f this p lot that have no build-
ings on, w ere they included in the p art th at w as occupied 
bv Joseph W . N orth & Son? A  Y es, th ey w ere.

Q Now, M r. N orth, when you got back from  E urope 
and found that checks had been deposited in the name of 
the R o yal K n ittin g  M ills, w hat, i f  anything, did you do?
A  I  im m ediately notified you, in connection w ith  it.

40
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Q A n d  when did you first learn that there w as an 
assignm ent claim ed? .A  In  N ovem ber a y ea r  follow ing.

Q A t  that time did you m ake a m em orandum  o f the 
in form ation  that you had gotten? A  Y e s , s ir ; imme-
d iately.

Q W a s it m ade in the presence o f M r. K a n ter?  A  
10 The m em orandum  w as n o t; no, sir.

Q I)o you need the mem orandum  to refresh  your mem-
ory? A  No, sir.

Q O r do you rem em ber? A  I  can rem em ber that.

Mr. David. I  now ask the production o f a le tter 
b y  Sam uel R oessler, dated Decem ber 2nd, 1920.

Mr. K a n ter. W e have no such letter in our pos-
session.

Mr. David. W e re n ’t  you the attorn ey fo r  the re- 
ceiver?

M r. K an ter. No.

M r. David. Y o u  have the p ro o f o f claim , and 
other letters.

Mr. K anter. The R eferee  in B an k ru p tcy  - w as 
good enough to g ive  that to me, but I  am not the 
attorn ey fo r  the receiver.

Mr. David. T h at is all.

Re-cross exam ination  b y  M r. K an ter.
Oft

Q I  show you ten checks and ask you w hether these 
are the checks that you received from  the J e rse y  K n ittin g  
M ills?

T he Court. Judge D avid  has a lrea d y  testified to 
those.

M r. K an ter. Y e s ;  I  think he has. I  w ould like 
to have them m arked fo r  identification.

(T en  checks m arked D. 2 fo r  identification.)

Mr. David. P la in tiff  rests.
4.0



M otion fo r  a Non-suit.

M O T IO N  F O R  N O N -S U IT .

Mr. K anter. I  desire to m ake a m otion fo r  a 
non-suit. I  m ove fo r  a non-suit in this case on the 
follow ing legal grounds, which I  shall elaborate in 
the course o f the argum ent :

1. I t  appears that the p la in tiff does not p rove 
any legal title  to support this action.

2 . I t  affirm atively appears that w h atever righ t 
o f possession there is, w h atever leg a l title  there is, 
is in a person other than the p lain tiff.

3 . T h at the p la in tiff has not done an y  act to de-
clare a fo rfe itu re , and has not re-entered the prem -
ises in pursuance o f the fo rfe itu re , or attem pted a 
re-entry in pursuance o f an alleged forfe itu re .

4 . T h at the p la in tiff ’s own testim ony shows a 
com plete w aiver o f the forfe itu re .

5 . T hat there is no p ro o f in this case o f the 
execu tor’s pow er to institute this action w ith  re-
spect to this real estate, and no p ro o f o f his pow er 
as executor.

6. T h at the title  asserted  in the b ill o f p articu -
lars and the com plaint is not proved by  the p lain-
tiff.

7 . A n d  on the la st  ground, w ith  your H o n o r’s 
perm ission, I  w ould like to produce to your H onor 
a copy— the orig in al demand fo r  the b ill of p a r-
ticulars, and the b ill o f p articu lars served, which I 
w ill ask the stenographer to m ark in evidence.

The Court. Y o u  are going to offer your case 
then, are you?

Mr. K anter. No.
T he Court. H ow  can you offer an yth in g in ev i-

dence until your' side comes?
Mr. K anter. I  offer this to you r H onor as a fo r -

m al record o f this Court.
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The C ourt. Y o u  m ust o ffer this in evidence. I  
cannot recognize anything that is not in evidence. 

M r. K a n ter . T h is is a p a rt o f the record.

Mr. David. No. H is H onor has the record.

M r. K a n ter. T his is p art o f the record, it  is  p art 
o f the p lead ings between counsel.

T he Court. I  cannot consider it  un til it  is in 
evidence. I  w ill deny the m otion and allow  you an 
exception.

Mr. K an ter. I  o ffer in evidence the p ap er which 
has heretofore been m arked D. 1 fo r  identification. 
T h at is the p ro o f o f claim  before the R eferee in 
B ankruptcy.

(P a p er h eretofore m arked D. 1  fo r  identification 
entered in evidence and m arked E xh ib it D. 1 .)

Mr. K an ter. I  o ffer in evidence the ten checks 
which have been m arked D. 2 .

(T en  checks h eretofore m arked D. 2 fo r  identifi-
cation entered in evidence and m arked E xh ib it 
D. 2.)

Mr. K an ter. I  offer in evidence the demand fo r  
the bill o f particu lars.

(D em and fo r  bill o f p articu lars entered in ev i-
dence and m arked E xh ib it D. 3.)

Mr. K an ter. A n d  the b ill of p articu lars served 
in response to the demand.

T he Court. A ll  together.

(B ill o f p articu lars entered in evidence and 
m arked E xh ib it D. 4 .)

Mr. K an ter. I  w ould like to put in an additional 
p lea o f puis darrein  continuance, w ith  the C o u rt ’s 
perm ission, and would like to read :

1. The defendant repeats the allegations o f para- 
40 graphs six  and seven o f the amended answ er.

20
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Charge to Jury.

2 . Subsequent to the institution o f this suit, and 
p rio r to the tria l thereof, the p la in tiff w aived  his 
righ t, i f  any, to declare a fo rfe itu re  o f said lease, 
b y  reason o f an y  alleged or actual breach  o f the 
covenants therein contained.

T he Court. Do you object to these, J u d g e !

Mr. David. No. IQ
T he Court. T h ey  w ill be made then.

M r. K a n ter  sums up the case fo r  the defendant.

Mr. D avid  sums up the case fo r  the p lain tiff.

CHARGE TO JURY.

C h arge to the ju ry  b y  Hon. G eorge S. S ilzer, C ircu it $$ 
C ourt Judge, as fo llow s:

Gentlem en o f the J u ry :
M r. N orth, executor, the p la in tiff in this suit, on Jan u-

a ry  17th, 1917, made a lease, in which it w as provided, 
am ong other things, as fo llow s:

‘ ‘ F ou rth  C la u s e : T h at the tenant shall not assign  this 
agreem ent, or under-let or under-lease the prem ises, or 
any p a rt thereof, or make any alterations on the prem -
ises, w ithout the lan d lo rd ’s consent in w ritin g, or to oc- 30 
cupy, or perm it or su ffer the same to be occupied by any 
business or p arties deemed disreputable or extra  h azard -
ous on account o f hre, under p en alty  o f dam ages and fo r -
feiture. ’ ’

It  also contained another clause, the th irteenth: “ I f  
d efau lt be made in any o f the covenants herein contained, 
then it shall be law fu l fo r  the landlord to re-enter the 
prem ises and the same to have again, reposseess and enjoy, 
and the tenant hereby exp ressly  w aives the service o f any 
notice in w ritin g  o f intention to re-en ter.”
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T h is lease, o f course, was one which bound both p a r-
ties. W hen people enter into agreem ents they bind both 
sides. The landlord had to live  up to his end of it, and 
the tenant had to live  up to his end of it. The p la in tiff 
in sists that the tenant did not keep these co ven an ts; the 
covenants say  there shall be no assign in g  and no sub- 

¿ q  letting. I t  appears on the 20th o f N ovem ber the tenant 
did assign  this to the R o yal K n ittin g  Com pany, and ten 
d ays la ter the R o yal K n ittin g  Com pany w ent in the hands 
o f  a  receiver, and on Jan u ary  13th the receiver sold to M r. 
M eltzer the right, title  and interest which he had in this 
lease, i f  any. M r. M eltzer bought it, and since that tim e 
the J erse y  K n ittin g  M ills have been in possession, or are  
in possession now, and w ere at the tim e o f b rin gin g  this 

suit.
The p la in tiff claim s that this lease has been broken and 

that there w as a  fo rfe itu re  o f it ;  that the clause here 
20 prevents any assignm ent o f it, and that there w as a breach 

o f that b y  the assignm ent o f the lease to the R o yal K n it-
tin g  Com pany, and that as soon as it  w as ascertained by 
the landlord, that the landlord declared a fo rfe itu re  of it, 
asked that the p ro p erty  be turned over to him, and that 
this w as not done and that therefore, h avin g declared a 
fo rfe itu re , and there h avin g been a breach, he is entitled 
to possession o f his property.

The defendants say  that the p la in tiff w aived  his rights, 
fjd) that he accepted rent from  the receiver o f the R o yal 

K n ittin g  Com pany fo r the months o f October, N ovem ber, 
D ecem ber and Ja n u ary  and that, therefore, h avin g  re -
ceived rents from  the receiver, that he did not consider 
the breach as one o f which he w ould take advantage. In 
other w ords, that he w aived the breach o f the lease and 
did  not ask fo r  the forfe itu re . The p la in tiff answ ers that 
by saying that the notice d eclaring the fo rfe itu re  and in-
sistin g  on possession of the p ro p erty  w as given  before 
the receiver sold the lease, and that w as in Jan u ary , and 
that it w as not until F e b ru a ry  that M r. N orth  put in his
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claim  fo r  the occupation o f the prem ises by the p arties 
who had gone in under this breach o f the lease. T heir 
insistm ent is that they had a righ t to collect from  the 
men who w ere un law fully  in there, during the tim e they 
w ere there, and and at the same tim e say, we declare this 
a forfe itu re , but that does not g ive  you the righ t to stay  
there fo r  nothing. So that is your first issue, w as there 39 
a breach when this lease w as assigned to the K n ittin g  
Com pany? W as there a declaration o f fo rfe itu re?  W as 
there a demand that the p ro p erty  should be returned? I f  
there w as, and there w as nothing else, then the p la in tiff 
would be entitled to recover. On the other hand, i f  the 
p la in tiff w aived  that, then that ends his righ t to recover 
on that p articu lar featu re o f the case.

The p la in tiff insists that there w as another forfe itu re , 
even i f  the first one w as w aived. A fte r  the first one w as 
w aived, i f  it  w as w aived, and the receiver sold, which he 
had a righ t to do, i f  there w as no fo rfe itu re  o f the lease, 
then it  came into the possession o f Mr. M eltzer. W hen M r. 
M eltzer took it he still had this lease. The question w as 
w hether Mr. M eltzer could assign  this lease to somebody 
else and not break it. Our C ourt o f C hancery has declared 
the law  in this w a y : “ I f  a lessor consents to a subletting, 
the lease is, o f course, valid , though the lease expressly  
forbids all subletting, but the consent o f a  lessor to one 
subletting, or the w aiver o f one breach of the covenant 
against the subletting is no defense to a breach o f a cov- 30 
enant by another and subsequent and distinct sublease.’ ’
So that the p la in tiff in this case insists that there w as a 
second breach by a subletting of these prem ises, or a s-
signm ent o f them by M r. M eltzer to the J e rse y  K ittin g  
Com pany. I t  appears that the J e rse y  K n ittin g  Com pany 
w as in possession. I  do not recall that the defendant has 
put anybody on the stand to explain  in w hat w ay  they 
came into possession. W as there any evidence on the 
p art of the defendant?

Mr. David. No. 40
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Mr. K an ter. No.
T he Court. So the rule is this, that w here one not the 

lessee o f prem ises is found in  possession thereof, the p re-
sum ption is  that he holds an assignm ent o f the le a s e ; and 
in  the absence of explanation the presum ption continues. 
So that there is evidence before you then that the present 

10 holders have an assignm ent o f the lease, at least, that is 
the presum ption until it is overcom e. Then the question 
is before you  w hether there is a breach of the lease, even 
i f  there is a  w aiver on the first p art, and i f  there w as, 
then the fa ct that suit w as brought is  a declaration o f 
fo rfe itu re . I  understand that the m atter w as before J u s-
tice B ergen  in the Suprem e C ourt and he so declared. 
T h at w ould be so anyw ay, w hether there has been a  
p articu lar declaration on the subject or not. The fa ct 
is  that when a man starts suit and w ants possession, that 
is a v e ry  fa ir  declaration that he is in sistin g  that there 
w as a  breach and that he w ants the place.

So then it comes to th is: W a s there a breach of this 
lease either in one or two o f these p articu lars?  I f  there 
w as not, or i f  there w as a w a iv er o f it, then yo u r verd ict 
w ould be no cause fo r  action, and the tenant would be 
entitled to rem ain in the prem ises. On the other hand, 
i f  there w as an assignm ent o f this lease and the breach 
o f it  in  that w ay, and declaration o f forfe itu re  b y  the land-
lord, and a demand fo r  possession, and no w aiver of that, 
then the landlord would be entitled to possession of his 
prem ises, and in that event your verd ict would be in a 
double fo r m ; first, fo r  possession of the prem ises, that 
w ill be the first finding; and then second, fo r  the mesne 
profits, as they are called in the law , reasonable value 
fo r  the use and occupation during the period during which 
they have been un law fully  held. T here the p arties again  
d iffer, the p la in tiff in sistin g  that from  the evidence that 
has been produced here b y  his experts that a fa ir  and 
reasonable rental value of those prem ises during the time 
they have been occupied, from  J a n u ary  14th, 1921, that
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is the date, is two hundred and fifty  dollars a month. 
On the other hand, the defendant, through his expert, M r. 
F inkel, and a fte r  a statem ent o f the condition of the prem -
ises, insists that the fa ir  rental value is only one hundred 
and tw enty-five dollars a  month. So you gentlem en w ill 
have to take that testim ony, i f  you  come to the question of 
dam ages, and w eigh it and determ ine w hat in you r ju d g -
ment is the fa ir  and reasonable rental valu e during the 
period that it has been so occupied, nam ely, from  J a n u a ry  
14, 1921, unto date.

M r. Kcm ter. The suit is from  F eb ru a ry  5, 1921. I  
think the testim ony is that M r. M eltzer got it J an u ary  
25th.

T he Court. The declaration is : “ P la in tif f ’s righ t to 
the possession o f the lands accrued on the 14th o f Ja n -
uary, 1921. ”  T hat is the d ay I  understand that he made 
demand fo r  possession under the notice to the receiver.

Mr. K an ter. I f  Judge D avid  w ants to rest on that, I  
am satisfied.

T he Court. Y es.

The Court. T  have several requests to charge. One, 
two and three I  decline to charge.

4 . “ U nless, p rior to the institution  o f this suit, the 
p lain tiff demanded possession o f the prem ises, you m ust 
find a verd ict fo r  the defend ant.”  I  so charge you.

5. “ P la in tiff, by accepting rent from  the R oyal K n it-
ting M ills, or b y  accepting rent from  the receiver o f the 
R oyal K n ittin g  M ills, or b y  dem anding balance o f rent 
from  the R o yal K n ittin g  M ills, w aived  any righ t that he 
m ay have had to declare a forfe itu re , and in such event 
you m ust find in fa v o r  o f the d efen d an t.”  I f  that is the 
situation, that there w as an acceptance o f rent, and these 
other facts set forth , then that request is correct and I  
so charge it.

6. “ The fa ct that the receiver o f  the R o yal K n ittin g  
M ills assigned this lease to M r. M eltzer gives p la in tiff no

10
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ground fo r  declaring a fo rfe itu re .’ ’ T h at is so. A  re-
ceiver has a righ t to assign a lease and that does not make 
a fo rfe itu re , because that is done b y  operation o f law  and 
not in violation  o f the term s.

7. “ I f  you find that p la in tiff held checks o f the J e rse y  
K n ittin g  M ills fo r  an unreasonable length o f tim e, that 

10 constitutes a w aiver of forfe itu re , and you w ill then find 
in fa v o r  o f the defend ant.”  T hat is true, unless you find 
there are circum stances which sa tis fy  you that there w as 
no w aiver. W h at I  am re fe rrin g  to is that M r. N orth 
stated that there w as some correspondence between the 
two attorneys, and that that w as the reason fo r  holding 
the checks. So i f  there was some reason, or some cor-
respondence which w as co n trary  to the conclusion that 
there w as a w aiver by holding them, then, o f course, sim ply 
holding them w ould not be a w aiver.

2o 8. “ I f  the p la in tiff has done any act which is incon-
sistent w ith  an intention to enforce a forfe itu re , such acts 
are a w aiver o f the fo rfe itu re  and you m ust find in de-
fe n d a n t’s fa v o r .”  I  so charge you.

9. “ The defendant is not obliged to prove its righ t o f 
possession. P la in tif f ’s action is defeated when he fa ils  to 
show righ t to possession in him self, a t the time o f the 
institution  o f the suit, or i f  it  should app ear that such 
righ t o f possession is in the J. W . N orth Co., R o yal K n it-
tin g  M ills, its receiver, or M r. M eltzer, or in any other 

30 p erson .”  I  so charge you.

10 I  decline to charge.

11. “ I f  you should find it necessary to consider the 
question o f dam ages, you have the righ t to consider the 
value o f the property, its condition, its  attractiveness as 
a fa cto ry  because o f the fire insurance rate or b u rg lary  
insurance, and w hat is the reasonable return fo r  such 
p ro p erty  to an ow ner.”  I  charge you in connection w ith 
that you have a righ t to consider all those things. Y ou  
have a righ t to consider all the elem ents which go to make

40
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up the question o f w hat is the reasonable rental value of 
a place o f this kind.

12. I  decline to charge.

T he Court. I  w ill allow  counsel an exception to those 
which I  have declined to charge.

The Court. So take the case and determ ine w hether 
there has been a breach o f this lease, w hether th ey elected 10 
to stand on the breach, w hether they asked fo r  possession 
o f the prem ises, and i f  they did, then the p la in tiff would 
be entitled to recover the possession and m esne profits.

I f  there is no such thing, or i f  there w as a w aiver, then 
the p la in tiff would not be entitled to recover.

Y ou  m ay retire.

Mr. K anter. I  except to the C o u rt ’s statem ent that 
there is a presum ption in this case that there w as an as-
signment o f the lease. (¿»q

The Court. E xception w ill be allowed.

Mr. K anter. I  except to the C o u rt ’s ch argin g  that 
there w as a  righ t to recover upon/the first fo rfe itu re , by  
reason o f the alleged assignm ent from  J e rse y  to R o yal—

The Court. Gentlemen. I  w ish that you w ould indi-
cate, when you b rin g  in your verdict, i f  you find fo r  the 
defendant, o f course, then it is no cause fo r  action. I f  
you find fo r the p la in tiff I  w ish you would indicate to 
the C ou rt w hether you find that it  w as the first assign- 30 
ment to the R o yal K n ittin g  Com pany ŵ as the breach, or 
w hether the subsequent one w as the breach that you re ly  
on, i f  you find fo r  the p lain tiff.

Mr. K anter. (Continuing.) I f  that forfe itu re  has not 
been w aived.

The Court. I  w ill allow  an exception.

Mr. K anter. I  also except to the C o u rt ’s charge that 
i f  there is  no right to recover b y  reason o f the first fo r -
feiture, there m ay be a righ t to recover b y  reason o f  a

40
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fo rfe itu re  occurring because o f M eltzer ’s alleged assign-
ment to J e rse y  K n ittin g  M ills.

T he Court. E xcep tion  allowed.
Mr. K ou ter. A lso  I  except to the C o u rt ’s charge that 

there is testim ony in the case that there w as correspond-
ence between the attorneys fo r  the p la in tiff and the de- 

10 fendant in reference to the checks which w ere returned 
Decem ber 1, 1921.

Mr. R a n ter . I  object to the conduct on the occasion o f 
the reception o f the verdict on the ground that the ju r y  
first came in and found in fa v o r  o f the p la in tiff and said 
they assessed the dam ages in fa v o r  o f the p la in tiff and 
again st the defendant the sum o f $185 from  Ja n u ary  14, 
1921 , to date, w ithout h avin g  found a lump verdict. I  
think the C o u rt ’s action in return in g them to find an- 

20 other verd ict is im proper.

T he Court. I  w ill allow  you an exception.

M r. R anter. W ill your H onor g ran t me a  rule to show 
cause ?

T h e Court. No, I  do not think I  w ill.

M r. R anter. I  think that the question o f fact is de-
batable. I  think, as a m atter o f fact—

T he Court. Y ou  did not put in any defense a t all.

Mr. R anter. L et me put this in, that the ju r y  in an- 
80 • nouncing its  verd ict said they found in fa v o r  o f the p lain-

t if f  on the ground that there w as an assignm ent o f the 
lease  from  M eltzer to Jersey. A n d  I  think that as  a  m at-
ter o f law  that fa ct is not determ inable.

T he Court. Y o u  can determ ine that on a w rit  o f error.

Mr. R an ter. I t  involves a question o f—

The Court. I  am not inclined to gran t a rule at all be-
cause I  think, from  w hat I  saw o f the case, it is m erely 
an effort to delay the ends o f justice. B u t you a re  en- 

 ̂ q  titled, o f course, to review  on the law. I f  the C ou rt is
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w rong on the law , it ought to he corrected, and yon can get 
that on a  w rit  o f error. B u t I  do not think I  w ill allow  
an y rule to show cause.

M r. K an ter. W ill y o u r H onor consider th at m y ap -
plication has been made and not declined, at the present 
tim e?

T he Court. I  w ill decline it  now. I  w ill not w aste any 
more tim e on it. No use. P rocrastin ation  w ill not help 
it  any.

D E F E N D A N T ’S R E Q U E S T S  T O  C H A R G E .

( 1)
“ The ju r y  is directed to return  a verd ict in  fa v o r  o f 

the defendant.”

( 2)

“  The p la in tiff has not proved his righ t to possession of 
the prem ises, and you m ust therefore find a verd ict in  
fa vo r o f the d efen d an t.”

(3 )

“ It  appears affirm atively that some p arty , other than 
the p lain tiff, is entitled to possession o f the prem ises, and 
you m ust therefore find a verd ict in fa v o r  o f the defend-
ant. ’ ’

O )
“ U nless, p rior to the institution o f this suit, the p lain-

tiff demanded possession o f the prem ises, you m ust find a ' 
verd ict fo r  the d efen d an t.”

(5)

“ P la in tiff, b y  accepting rent from  the R o yal K n ittin g  
M ills, or b y  accepting ren t fro m ’ the receiver o f the R o ya l 
K n ittin g  M ills, or b y  dem anding balance o f rent fro m  the 
R oyal K n ittin g  M ills, w aived  any righ ts that he m ay have
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had to declare a forfeiture, and in such event you must find 

in favor of the defendant.’ ’

(6)
“ The fact that the receiver of the R oyal K n ittin g M ills 

assigned this lease to Mr. M eltzer gives plaintiff no 

ground for declaring a forfeiture.”

(7)

“ I f  you find that plaintiff held checks of the Jersey  

K n ittin g M ills for an unreasonable length of time, that 

constitutes a w aiver of forfeiture, and you will then find 

in favor of the defendant.”

( 8 )
“ I f  the plaintiff has done an y act which is inconsistent 

w ith an intention to enforce a forfeiture, such acts are a 

20 w aiver of the forfeiture and you m ust find in defendant’s 

fa vo r.”

(9)

“ The defendant is not obliged to prove its right of 

possession. P la in tiff’s action is defeated when he fails  

to show right to possession in himself, at the time of the 

institution of the suit, or i f  it should appear that such 

right of possession is in the J. W . North Co., R oyal K n it-
ting Mills, its receiver, or Mr. Meltzer, or in any other 

•*9 person.”

( 10)

“ I f  you should find that the right of possession is in 

the plaintiff, you will give him nominal damages only, 6c. ’ ’

< n )

“ I f  you should find it necessary to consider the ques-
tion of damages, you have the right to consider the value 

of the property, its condition, its attractiveness as a fa c-
tory because of the fire insurance rate or burglary insur-

40
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ance, and what is the reasonable return for such property  

to an owner.”

(12)

“ In considering values, you have the right to consider 

the tax assessment and the fact that plaintiff has himself 

placed lower valuations than that which he now claim s.”

EXHIBIT P. 1.

T his  A gr e em en t  between H erbert S. N orth as Executor  

under the last W ill and Testam ent of Joseph W . North, 

deceased, as Landlord and Joseph W . North & Son, Inc., 
a Corporation organized and existing under the laws of 

the State of New Jersey as Tenant. W i t n e s s e t h :— T h at  

the said Landlord has let unto the said Tenant and the 
said Tenant has hired from  said Landlord the premises 
form erly occupied by the firm of Joseph W . North and 

Son fronting on Fulton, Sixth and Franklin Streets in 

the C ity  of Elizabeth, Union County, New Jersey, to-
gether with the buildings thereon erected, the machinery, 
shafting and other property therein contained, belonging  

to the said landlord for the term of five years from the 
date hereof, and to commence on the seventeenth day of 

January, 1917, and to end on the seventeenth day of 
January, 1922, to be used and occupied for the m anufac-
ture and sale of knit underwear and other fabrics upon 

the conditions and covenants follow ing:

1st. That the Tenant shall p a y  the rent of F ifteen  hun-
dred dollars per annum, payable in equal monthly install-
ments of One Hundred and tw enty five dollars a month 

on the first days of each and every month during said  
term in advance. The rent for the month of January, 

1917, having been computed and paid on the delivery  
hereof.
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2nd. That the Tenant shall take good care o f the 
premises and make all necessary inside repairs thereto 

during the term of this lease, and shall also p a y  all w ater  

charges and rents assessed against said premises and at 
the end or other expiration of the term shall deliver up 

the demised premises*in good order or condition, dam ages 

by the elements excepted.

3d. T h at the Tenant shall prom ptly execute and com-
p ly  with all rules, orders, ordinances and regulations o f  

, the C ity  Government, and of any and all its Departm ents 

and Bureaus applicable to said premises, for the correc-
tion, prevention, and abatement of nuisances or other 

grievances, in, upon or connected with said premises dur-
ing said term ; and shall also prom ptly comply with and 

execute all rules, orders, and regulations of the N ew  Y o rk  
B oard of F ire Underw riters for the prevention of Fires, 

at its own cost and expense.

4th. That the Tenant shall not assign this Agreem ent, 

or underlet or underlease the premises, or any part there-
of, or make any alterations on the premises, without the 

Landlord consent in w ritin g; or occupy, or perm it or 
suffer the same to be occupied for any business or pur-
pose deemed disreputable or extra-hazardous on account 

of fire under the penalty of damages and forfeiture.

5th. That the Tenant shall, in case of fire, give imme-
diate notice thereof to the Landlord, who shall thereupon  

8 0  cause the dam age to be repaired forthw ith; but if  the 

premises be so damaged that the Landlord shall decide 
to rebuild, the term shall cease and the accrued rent be 

paid up to the time of the fire.

6th. T h at said Tenant agree that the said Landlord  

and Agents, and other representatives, shall have the 

right to enter into and upon said premises, or any part 

thereof, at all reasonable hours, for the purpose of exam-
ining the same, or m aking such repairs, or alterations 

therein as m ay be necessary for the safety and preserva- 

40 tion thereof.
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7th. The Tenant also agree to perm it the Landlord  
or his A gen ts to show the premises to persons wishing to 

hire or purchase the sam e; and the Tenant further agree 
that on and after three months next preceding the ex-
piration of the term thereby granted, the Landlord or his 

A gen ts shall have the right to place notices on the front 
of said premises, or any part thereof, offering thè prem- j q  

ises “ to Let,”  or “ F o r S a le,”  and the Tenant hereby  
agree to permit the same to remain thereon without hin-
drance or molestation.

8th. That if  the said premises, or any part thereof, 
shall become vacant during the said term, the Landlord or 

his representatives m ay re-enter the same, either by force 
or otherwise, without being liable to prosecution therefor; 

and re-let the said premises as the A gen t of the said Ten-
ant and receive the rent thereof, applying the same, first to 

the paym ent of such expenses as he m ay be put to in re- gg  
entering, and then to the paym ent of the rent due by these 

presents; the balance (if any) to be paid over to the Ten-
ant who shall remain liable for any deficiency.

9th. T h at in case of any damage or injury occurring 

to the glass in the buildings on the said demised premises 

or damage and injury to the said premises of any kind 
whatsoever, said damage or in ju ry being caused b y  the 

carelessness, negligence or improper conduct on the part 

of the said Tenant, its A gents or Em ployees, then the 

said Tenant shall cause the said damage or injury to be 
repaired as speedily as possible at its own cost and ex-

pense.

10th. T h at the Tenant shall neither encumber nor ob-
struct the sidewalks nor allow the same to be obstructed 

or encumbered in any manner, and w ill keep the sidewalks 

and gutters free from ice and snow.

12th. I t  is expressly agreed and understood b y and  

between the parties to this agreement, that the L and-
lord shall not be liable for any damage or in ju ry by water,

40
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which m ay be sustained by the said tenant or other per-
son ; or for any other dam age or injury resulting from  the 

carelessness, negligence, or improper conduct on the part  

of any other Tenant or A gents, or Em ployees, or by reason  
of the breakage, leakage, or obstruction of the water or 
soil pipes, or other leakage in or about the said building, 
the landlord, however, agrees to make all exterior repairs 
and keep the roof in order.

13th. T h at if  default be made in any of the covenants 

herein contained, then it shall be lawful for the said L and-
lord to re-enter the said premises, and the same to have 
again, re-possess and enjoy. The said Tenant hereby ex-
pressly waive the service of any notice in w riting of in-
tention to re-enter.

The landlord agrees on the termination of this lease, all 
the covenants and conditions thereof on the part of the 
tenant having been fu lly  kept and performed and the said  
tenant not being in default, to renew this lease for a 

further term of two years at the annual rent of Seventeen  

Hundred and fifty  dollars a year payable in equal m onthly  

paym ents in advance, provided the said tenant shall give  
notice in w riting to the said landlord of its intention to 

renew the same at least three months before the expira-
tion hereof, said renewal lease to be in the same form as 
this lease, except that it shall not contain this covenant 
of renewal.

It is further understood and agreed that the tenant 

shall have the option to purchase the demised premises 
at any time during the continuance of the term hereby de-
mised, or of the renewal thereof hereinbefore provided for  
in case the same shall be so renewed, for the sum of  

Tw en ty five thousand dollars, said purchase money to be 
paid in cash at the time of the delivery of the deed or at 

the election of the said tenant by the said tenant execut-
ing and delivering to the said landlord its bond for F if -
teen thousand dollars payable in five years from the date 

thereof with interest at five per centum per annum, pay-
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able semi-annually, said bond to be secured by a purchase 
money m ortgage covering said premises, the balance of 
Ten thousand dollars of said purchase money to be paid  

in cash on the delivery of the deed. The landlord further 
agrees if  requested during the term of the original lease, 
to make such alterations in the storehouse as the tenant 

m ay require, such alterations however not to exceed in 

cost the sum of three hundred dollars.
A n d  the said Landlord doth covenant that the said Ten-

ant on paying the said yearly  rent, and perform ing the 
covenants aforesaid, shall and m ay peaceably and quietly  

have, hold and enjoy the said demised premises for the 

terms aforesaid.
A nd it is further understood and agreed, that the cove-

nants and agreements herein contained are binding on the 

parties hereto and their legal representatives.
I n  W it n e s s  W he r eo f , The Landlord has hereunto set

7 o n
his hand and seal and the tenant has caused its corporate u
seal to be hereunto affixed and these present to be signed, 

by its proper officer this day of one
thousand nine hundred and seventeen.

H E R B E R T  S. N O R T H , E xe. (l . s .) 
J O S E P H  W. N O R T H  & SO N , In c .

B y  Na t h a n  Sc h w ar t z , Pres.

Sealed and delivered in the OA
C. oO

presence ot

Sa mu e l  P h il l ips  Sa v a g e .

40
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State  o f  New  Jer sey , 1
7 >55*

Co u n t y  o f  U n io n .

B e  it  remembe red , that on this 23rd day of Jan uary in 

the year one thousand nine hundred and seventeen, before 

me, a M aster in Chancery of New Jersey, personally ap-
peared Her ber t  S. North  who, I  am satisfied, is the grant- 

10  or in the within instrument named, and I  having first 
made known to him the contents thereof, he did acknowl-
edge that he signed, sealed and delivered the same as his 

voluntary act and deed, for the uses and purposes therein  

expressed.

A B E  J. D A V ID ,
M a ster in  Chancery o f N ew  J e r se y .

20

30

State  of  New  Jer sey , 
Co u n t y  o f  U n io n .

B e  i t  r e m e m b e r e d , that on this 22d day of Jan uary in 

the year one thousand nine hundred and seventeen, be-
fore me, the subscriber, a M aster in Chancery of New  

Jersey, personally appeared Sa mu e l  P h il l ips  Sa v a g e , who 
being b y me duly sworn, doth depose and make proof to  

m y satisfaction that he well knows the Common Seal of 

Joseph W . North & Son, Inc., the Grantor named in the 
foregoing Deed, that the seal thereto affixed is the proper 
Common Seal of the said Corporation, and that the same 

was so affixed thereto, and the said Deed signed and de-
livered by Nathan Schwartz, who was at the date and  

execution thereof, President of said Corporation, as the 

voluntary act and deed of the said Corporation and by  
authority of said Corporation in the presence of said De-

J t >
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ponent and that the said Deponent subscribed the same 
as witness to the execution thereof.

S A M U E L  P H I L L I P S  S A V A G E .

Sworn and subscribed before me 

Jan uary 22, 1917.

F r a n k  P. Mc De rm ot t ,
A  M a ster in C han cery o f N . J .

EXHIBIT P. 2.

Phone Elizabeth 758

J E R S E Y  K N I T T I N G  M IL L S  

M anufacturers of 

Silk and W orsted K n it Cloths 

Sixth, Fulton and Franklin Streets

Elizabeth, N. J., A u g. 1, 1921.

Her ber t  S. North , E xr .,
E sta te Jos. W . North,

Elizabeth, N . J.

Enclosed herewith please find check for $125 to cover 

rent for the month of A ugust, 1921.

V e ry  truly yours, 30

J E R S E Y  K N I T T I N G  M IL L S ,
D a v id  M eltzer.

40
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Letterhead of Jersey K n ittin g Mills.

Elizabeth, N. J., Sept. 1. 1921.

Her ber t  S. No rth ,
Elizabeth, N. J.

D ear Sir,
10  Enclosed please find our check for $125.00 in paym ent 

of rent for the month of September, 1921.

V e ry  truly yours,

J E R S E Y  K N I T T I N G  M IL L S ,  

D avid M eltzer .

Letterhead of Jersey K n ittin g  Mills.

Elizabeth, N. J. Oct., 1, 1921.

Her ber t  S. No r t h , E x ., E st a te  J. W . Nor th ,
Elizabeth, N. J.

D ear Sir,
Enclosed please find our check for $125.00 in paym ent 

for rent for the month of October.

V e ry  truly yours,

J E R S E Y  K N I T T I N G  M IL L S ,  

D avid M eltzer .

iiO Letterhead of Jersey K n ittin g Mills.

Elizabeth, N. J., Nov. 1 , 1921.
Her ber t  S. No rth ,

Elizabeth, N. J.

D ear Sir,
Enclosed herewith please find our check for $125.00 in 

paym ent of rent for the month of November, 1921.
V e ry  tru ly yours,

J E R S E Y  K N I T T I N G  M IL L S ,  

D avid M eltzer.
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Letterhead of Jersey K n ittin g  Mills.

Elizabeth, N. J. J u ly  1, 1921.

Her ber t  S. North , E x r .,
E sta te Jos. W . North,

Elizabeth, N. J.

D ear S ir:
Enclosed herewith please find check for $125.00 to cover 

rent for month o f July, 1921.

V e ry  truly yours, >

J E R S E Y  K N I T T I N G  M IL L S ,  

D avid M eltzer.

Letterhead of Jersey K n ittin g Mills.

Elizabeth, N. J., M ay 2, 1921. 20

Her ber t  S. North ,
Elizabeth, N. J.

Dear Sir,

Enclosed please find our check for $125.00 in paym ent 

of rent for the month of M ay, 1921.

V e ry  tru ly yours,

J E R S E Y  K N I T T I N G  M IL L S , 30
D avid M eltzer.

4 0
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Letterhead of Jersey K n ittin g Mills.

Elizabeth, N. J., A p ril 1, 1921.

Her ber t  S. North ,
Elizabeth, N. J.

D ear Sir,
Enclosed please find onr check for $125.00 in paym ent 

of rent for the month of A p ril, 1921.

V e ry  truly yours,

J E R S E Y  K N I T T I N G  M IL L S ,  
D a v id  M eltzer.

Letterhead of Jersey K n ittin g  Mills.

20
Her ber t  S. North , 

Elizabeth, N. J.

Elizabeth, N. J., Feb. 28, 1921.

D ear Sir,
Enclosed please find our check for $125.00 in paym ent 

of rent for the month of March, 1921.

J E R S E Y  K N I T T I N G  M IL L S ,
P e r  D a v id  M eltzer, (A sst. T rea su rer.)

30

40
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EXHIBIT P. 3.

(Letterhead of Abe J. David.)

March 2, 1921.

Jersey Knitting Mills,
6th & Fulton Sts.,

City.

Gentlemen :
I am returning you herewith your check of February 

28th to Herbert S. North, Executor, etc., for $125 intended 
for rent for the month of March, owing to the pending 
litigation.

Very truly yours,

A . J . D A V I D /
S.

EXHIBIT P. 4.

(Letterhead of Abe J. David.)

April 6, 1921.

Jersey Knitting Mills,
6th & Fulton Sts.,

City.

Gentlemen :
I am returning you herewith your check of April 1st to 

Herbert S. North, Executor, for $125.00, for the same 
reason that I have returned prior checks.

Very truly yours,

A . J . D A V I D ,
S .

10

2.0

30

4 Q
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EXHIBIT P. 5.

(Letterhead of Abe J. David.)

Dec. 1, 1921.

Messrs. Kanter & Kanter,
747 Broad St., Newark, N. J.

In re: North v. Jersey Knitting Mills.

Gentlemen:
About the time that the ejectment suit was started, the 

checks for rent which were sent by your client were re-
turned by me with the advice that rent would not be ac-
cepted pending the litigation. Since then your client has 
been forwarding check each month which Mr. North has 
left at the office here.

Mr. North does not desire to change his position pending 
20 this litigation, and I am therefore returning seven checks 

for $125 each for the months of May to November in-
clusive.

I hope to be able to dispose of this case at the coming 
term and trust that you will arrange to try it.

Very truly yours,

A. J. DAVID.

S O

40
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EXHIBIT P. 6.

(Envelope addressed to Herbert S. North, Esq., c/o 
Elizabeth Trust Company, 715 Elizabeth Avenue, Eliz-
abeth, N. J: Stamped on face “ Registered, No. 309634’’ 
Return receipt requested. “ 28889” . Postage stamps for 
12ff attached and cancelled.)

Enclosure: v

JERSEY KNITTING MILLS 
Manufacturers of 

Silk and Worsted Knit Cloths 
Sixth, Fulton and Franklin Streets 

Phone Elizabeth 758

Elizabeth, N. J., January 31, 1921.

Herbert S. North, Esq., 
c/o Elizabeth Trust Company,

715 Elizabeth Avenue,
Elizabeth, N. J.

Dear Mr. North:
You will find enclosed herewith check of Jersey Knit-

ting Mills for $125 made to your order as executor of the 
estate of Joseph W. North, deceased, in payment of Feb-
ruary rent of premises at Fulton, Sixth and Franklin 
Streets, Elizabeth, N. J., under lease commencing with 
January 17, 1917.

The writer desired to meet you personally and called 
at your banking office for that purpose but did not have 
the pleasure of making your acquaintance. The writer 
trusts that this pleasure will be afforded him in the very 
near future and that our future relations will be most 
cordial.

Yours very truly,
JERSEY KNITTING MILLS,

By J. Meltzer,
JM :MS Treasurer.

10

2.0

30

40
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EXHIBIT P. 7.

N o t i c e  is hereby given on behalf of the landlord, Her-
bert S. North, Executor, etc., that the Lease heretofore 
made between him and Joseph W. North & Son, Inc.t has 
been and is forfeited under the clause in the Lease dis- 

^0 allowing an assignment of it or any under-letting of the 
premises without the consent of the landlord in writing, 
and the landlord claims immediate right to possession of 
the premises.

Noti ce  is also given that all shafting, hangers, pulleys, 
cross belts, engines, electric dynamo known as lot #46 
and all fixtures are part of and belonging to the realty or 
the property of the landlord and cannot be sold.

Dated January 5th, 1921.

20
EXHIBIT D. 1.

IN THE DISTRICT COURT OF THE 
UNITED STATES,
F or  t h e  Distr ict  of

In the matter of I

Royal  K n it t in g  Mi l l s , V In Bankruptcy.

Bankrupt. \

U n ite d  Stat es  of  A mer ic a ,
Dis t r ic t  o f  New  Jer se y .

At Elizabeth, in said District of New Jersey, on the 
Eighteenth day of February, A. D. 1921, came Herbert S. 
North of No. 9 Vista Avenue, Elizabeth, in the County of 
Union, State of New Jersey, in said District of New Jer- 

40 sey, and made oath, and says that the said Royal Knit-
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ting Mills, the corporation— whom a petition for adjudi-
cation of bankruptcy has been filed, was at and before the 
filing of said petition, and still is justly and truly indebted 
to said deponent in the sum of three hundred and twenty- 
one and 12/100 dollars; that the said debt exists upon 
rent due for the premises occupied by said Royal Knitting 
Mills for the months of October, November and Decern- io 
ber, 1920, and January, 1921, at the rate of $125.00 a 
month, total $500.00 of which a statement is hereto an-
nexed; that the consideration of said debt is as follows: 
There has been paid on account of the said claim for rent 
the sum of one hundred and seventy-eight dollars and 
eighty-eight (178.88) by the receivers of the Royal 
Knitting Mills, and that no note has been received for the 
said debt nor any judgment rendered thereon except as 
aforesaid; that no part of said debt has been paid, that 
there are no set-offs or counter-claims to the same, that de- 
ponent has not, nor has any person by his order or to his 
knowledge or belief, for his use, had or received any man-
ner of security for said debt whatever.

HERBERT S. NORTH.

Subscribed and sworn to before 
me this day of
February, A. D., 1921.

Ma b e l  Seibert  GifoFE, go
N otary P u b lic  o f New Jersey.

A true copy.

A t w o o d  L. De  Co st er ,
R eferee  in Bankruptcy.

40
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EXHIBIT D. 2.

55-100

T h e  E L I Z A B E T H P O R T  B A N K I N G  C O M P A N Y  

Elizabeth, N. J., Feb. 1, 1921. No. A107. 
P a y  to the order of Herbert S. North, Exr. of 

10  Estate Jos. W. North $125 00/100
One Hundred Twenty Five 00/100 Dollars

JERSEY KNITTING MILLS,
By David Meltzer by J. Meltzer 

Asst. Treasurer Treasurer

55-100

Elizabeth, N. J., Feby 28, 1921 . No. 133. 
T h e  E L I Z A B E T H P O R T  B A N K I N G  C O M P A N Y  

20 P a y  to the order of Herbert S. North, Exr. of
Estate Jos. W. North $125 00/100

One Hundred.Twenty Five 00/100 Dollars

J E R S E Y  K N I T T I N G  M IL L S ,
B y  Nathan Schwartz B y  David Meltzer 

Pres. A sst. Treas.

Jer sey  K n it t in g  Mills

M fg. K n itted Clothes
6th, Fulton and Franklin Sts.

30 Elizabeth, N. J.  ̂ -j

40
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55-100

Elizabeth, N. J., A p ril 1 ,  1921. No. 171.

T h e  E L I Z A B E T H P O B T  B A N K I N G  C O M P A N Y  

P a y  to the order of H erbert S . N orth, E xr.
E sta te  Jos. W . N orth  $125 00/100 

One H undred Tw enty F iv e  00/100 Dollars

J E R S E Y  K N I T T I N G  M IL L S , 10
B y  Nathan Schw arts B y  D avid M eltser  

Pres. A sst. Treas.
Jersey  K n it t in g  Mills

M fg. K nitted Clothes
6th, Fulton and Franklin Sts.
Elizabeth, N. J.

55-100

Elizabeth, N. J., M ay 2, 1921 ,  No. 216. 

T h e  E L I Z A B E T H P O B T  B A N K I N G  C O M P A N Y  

P a y  to the order of H erbert S . N orth, E x r . of
E sta te  Jos. W. N orth  $125 00/100 

One H undred Tw enty F iv e  00/100 Dollars

J E R S E Y  K N I T T I N G  M IL L S ,
B y  Nathan Schw artz  B y  D avid M eltser  

Pres. Treasurer.
A sst. Treas. 

Secretary
Jer sey  K n it t in g  Mills

M fg. K nitted Clothes
6th, Fulton and Franklin Sts.
Elizabeth, N. J.

20

30

40
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55-100

Elizabeth, N. J., Jun e 1, 1921. No. 268. 

T h e  E L I Z A B E T H P O R T  B A N K I N G  C O M P A N Y

P a y  to the order of H erbert S . N orth, E x r . o f
E sta te  Jos. W. N orth  $125 00/100 

One H undred Tw enty F iv e  00/100 Dollars

10 J E R S E Y  K N I T T I N G  M IL L S ,
B y  Nathan Schw artz  B y  D avid M eltzer

Pres. Treasurer.
A sst. Treas. 

Secretary

Jer se y  K n it t in g  Mi l l s

M fg. K nitted Clothes
6th, Fulton and Franklin Sts.
Elizabeth, N. J.

20

b0

55-100

Elizabeth, N. J., Ju ly  1 ,  1921. No. 315. 

T h e  E L I Z A B E T H P O R T  B A N K I N G  C O M P A N Y  

P a y  to the order of H erbert S. N orth, E xr.
E sta te  Jos. W . N orth  $125 00/100 

One H undred Tw enty F iv e  00/100 Dollars

J E R S E Y  K N I T T I N G  M IL L S ,
B y  Nathan Schivartz  B y  D avid M eltzer

Pres. Treasurer.
A sst. Treas. 

Secretary

Jer se y  K n it t in g  Mil l s

M fg. K nitted Clothes
6th, Fulton and Franklin Sts.
Elizabeth, N. J.



89

E xh ib it D. 2.

55-100

Elizabeth, N. J., A ug. 1 ,  1921. No. 351.

T h e  E L I Z A B E T H P O R T  B A N K I N G  C O M P A N Y

P a y  to the order of H erbert S . N orth , E xr.
E sta te  Jos. W. N orth  $125 00/100 

One H undred Tw enty F iv e  00/100 Dollars

J E R S E Y  K N I T T I N G  M IL L S , 10
B y  Nathan Schw artz  B y  D avid M eltzer

Secretary  

Pres. Treasurer.
A sst. Treas.

Jer sey  K n it t in g  Mills

M fg. K nitted Clothes
6th, Fulton and Franklin Sts.

Elizabeth, N. J.

20
55-100

- Elizabeth, N. J., Sept. 1, 1921 . No. 383.

T h e  E L I Z A B E T H P O R T  B A N K I N G  C O M P A N Y

P a y  to the order of H erbert S. N orth, E xr.
E sta te  Jos. W . N orth  $125 00/100 

One H undred Tw enty F iv e  00/100 Dollars

J E R S E Y  K N I T T I N G  M IL L S ,
B y  Nathan Schw artz B y  D avid M eltzer

Pres. Treasurer. 30
A sst. Treas. 

Secretary

J er se y  K n it t in g  Mills

M fg. K nitted Clothes
6th, Fulton and Franklin Sts.

Elizabeth, N. J. .  ̂ '

40
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55-100

Elizabeth, N. J., Oct. 1 , 1921. No. 412. 

T h e  E L I Z A B E T H P O R T  B A N K I N G  C O M P A N Y  

P a y  to the order of H erbert S . N orth, E x r .
E sta te  Jos. W. N orth  $125 00/100 

One H undred Tw enty F iv e  00/100 Dollars

10  J E R S E Y  K N I T T I N G  M IL L S ,
B y  J . M eltzer  B y  D avid M eltzer  

Pres.— Vice-Pres. Treasurer.

A sst. Treas. 

Secretary.
Jersey  K n it t in g  Mt l l s

M fg. K nitted Clothes
6th, Fulton and Franklin Sts.
Elizabeth, N. J.

20
55-100

Elizabeth, N. J., Nov. 1, 1921. No. 439. 

T h e  E L I Z A B E T H P O R T  B A N K I N G  C O M P A N Y  

P a y  to the order of H erbert S . N orth, E xr.
E sta te  Jos. W. N orth  $125 00/100 

One H undred Tw enty F iv e  00/100 Dollars

J E R S E Y  K N I T T I N G  M IL L S ,
B y  J. M eltzer  B y  D avid M eltzer  

•30 ~ Pres.— Vice-Pres. Treasurer.
A sst. Treas. 

Secretary.
Jers ey  K n it t in g  Mills

M fg. K nitted Clothes
6th, Fulton and Franklin Sts.
Elizabeth, N. J.

40
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EXHIBIT D. 3.

N E W  J E R S E Y  S U P R E M E  C O U R T . 

U n io n  Co u n t y .

Her be r t  S. Nor th , as Executor under \ 
the L a st W ill and T e sta m e n t, of I

Joseph W . North, deceased, f A ction  at Law.
P la in tiff, \

/ Demand fo r  B ill
v s• [ o f Particulars.

J er se y  K n it t in g  Miel s , a corporation, I
Defendant. J

To the above-named plaintiff and his attorney* A be J.

David, Esq. 2,0

P lea se  T ak e  No ti ce  that the defendant in this cause 

demands a bill of particulars of the p la in tiffs  claim or 
title to the premises mentioned and set out in said plain-

t if f ’s complaint.

Newark, N. J., A p ril 4, 1921.

K A N T E R  & K A N T E R ,
A ttorn eys of D efendant. ,

30
Service of the foregoing demand for bill of particulars  

is hereby acknowledged this 5th day o f A pril, A . D. 1921.

A . J. D A V ID ,
A ttorn ey o f P la in tiff.

40
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EXHIBIT D. 4.

N E W  J E R S E Y  S U P R E M E  C O U R T . 

U n io n  Co u n t y .

10 Her ber t  S. North , as E xecu tor under 
the L a s t W ill and Testam ent o f 
Joseph W . N orth, deceased,

P la in tiff,

vs.
Jersey  K n it t in g  Miul s, a corporation,

D efendant.

A ction  at Law . 
In  E jectm en t.

Am ended B ill  
o f Particulars  
o f the P la in tiff.

The follow ing is a B ill o f P a rticu lars  o f the claim  or
20. title o f the p la in tiff to the prem ises m entioned in the 

p la in tiff ’s com plaint, the same being an abstract o f such 
docum entary evidence o f title  as the p la in tiff intends to 
gi\ e in evidence on the tria l o f the above-stated cause, 
n a m e ly :

1. W a rra n ty  deed made and executed b y  W arren  R . 
D ix  and w ife, to Joesph W . N orth, bearin g date M ay 8th, 
1891, and recorded in the office o f the R eg ister o f the 
C ounty o f U nion in B ook 229 o f Deeds fo r  said County, 
on pages 222, &c.

30  2 . W a rra n ty  deed m ade and executed by W a rren  R.
D ix  and w ife, to Joseph W . N orth  bearin g  date June 
14th, 1893, and recorded in the office of the R eg ister o f the 
C ounty o f  U nion in Book 263 o f Deeds fo r  said County, 
on pages 119, &c.

3 . W ill o f Joseph TV. N orth, deceased, bearing date 
A u gu st 4th, 1910, probated in the office o f  the S u rro gate  
o f U nion County, in Book A -2 o f W ills, page 384, and the 
letters testam entary issued thereon.

Y o u rs, &c.,
40  A . J. D A V ID ,

A  tty. o f  P ltff .
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W A R R A N T Y  D E E D .

THis I n d e n t u r e , ma d e  the E ighth  day of M ay, in the 

year of our Lord One Thousand E ig h t Hundred and 
N inety One, B e t w e e n  W arren R. D ix and Elizabeth Le- 

R o y Dix, his wife, of the C ity  of Elizabeth, in the County  
of Union and State of New Jersey, of the first part, a n d  
Joseph W . North of the C ity  of Rahw ay, in the County of 10  

Union and State of New Jersey, of the second part, 
W it n e s s e t h , that the said p arty  of the first part, for and 

in consideration of the sum o f  Three Hundred and fifty  

dollars law ful money of the U nited States of Am erica, to 
them in hand well and truly paid by the said p arty  of the 

second part, at or before the sealing and delivery o f these 
presents, the receipt whereof is hereby acknowledged, and 
the said p arty  of the first part therewith fu lly satisfied, 
contented and paid, have given, granted, bargained, sold, 
aliened, released, enfeoffed, conveyed and confirmed, and 20 
b y these presents do give, grant, bargain, sell, alien, re-
lease enfeoff, convey and confirm to the said party of the 

second part, and to his heirs and assigns forever, A l l  that 

lot, tract or parcel of land and premises hereinafter par-
ticularly described, situate, lyin g and being in the C ity  
of Elizabeth, in the County of Union and State of New  
Jersey, which is known, numbered and designated on a 

M ap of the New M anufacturing Tow n of Elizabeth Port,
N. J. (now on file in the R eg ister’s Office of the County  

of Essex) as lot number fifty-six (56) on Block Number 30 
seven (7) and which is described as follow s: Beginning  

at a point in the w esterly line of Fulton Street, fifty feet 
N ortherly from Sixth Street and at the North E asterly  
corner of lands recently conveyed by said p a rty  of the 

first part to said North, running thence W esterly parallel 
with Sixth Street, along the land of said North one hun-
dred feet (100 ft.) to the middle line o f the block between 

Fulton and Franklin Streets, thence N ortherly along said  
middle line of the block and parallel w ith Fulton Street
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tw enty-five (25 f t .) , thence E a ste r ly  and p arallel w ith 
S ixth  S treet one hundred feet (100  ft.)  to F u lton  S treet 
and thence Southerly  along F ulton  S treet tw enty-five (25 
ft.)  to the point or place o f B eginning. A n d  being p a rt 
o f the same prem ises conveyed to said W a rren  R. D ix  
by  G eorge M. Stiles, S h e riff by deed dated October 9th, 
1886, and Recorded in Book 185 o f  Deeds fo r  U nion Coun-
ty, p age 125, &c. Subject to the taxes o f 1891.

T og eth er  with all and singular the houses, buildings, 
trees, ways, waters, profits, privileges and advantages, 
with the appurtenances to the same belonging or in any-
wise appertaining thereto.

A l so  all the estate, right, title, interest, property, claim 
and demand whatsoever of the said party of the first part 
of, in and to the same, and of, in and to every part and 
parcel thereof.

To ha ve  a nd  t o  h o l d  all and singular the above de- 
scribed land and prem ises, w ith  the appurtenances, unto 
the said p a rty  o f the second p art, his heirs and assigns, 
to the only proper use, benefit and behoof o f the said 
p a rty  o f the second p art, his heirs and assigns forever.

A n d  the said W a rren  R. D ix  doth fo r  him self, his heirs, 
executors and adm inistrators, covenant and gran t to and 
w ith the said p a rty  o f the second p art, his heirs and as-
signs, that he the said W arren  R. D ix  is the true, law fu l 
and righ tfu l ow ner o f all and singular the above described 

jjQ land and prem ises, and o f every  p art and p arcel thereof, 
w ith  the appurtenances thereunto belonging, and that the 
said land and prem ises, or an y p a rt thereof, at the time 
o f the sealing and d elivery  o f these presents, are not en-
cum bered by  any m ortgage, judgm ent or lim itation, or b y  
any encum brance w hatsoever b y  which the title  o f the said 
p a rty  o f the second part, hereby m ade or intended to be 
made, fo r  the above described land and prem ises, can or 
m ay be changed, charged altered  or defeated in an y  w a y  
w hatsoever. E xcep t as aforesaid .

4.0
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A nd  at -so that the said party of the first part now have 
good, right, full power and lawful authority to grant, bar-
gain, sell and convey the said land and premises in man-
ner aforesaid.

A nd  a l s o  that he, said W a rren  R. D ix  and his heirs w ill 
w a r r a n t , secure and fo rever defend the said land and 
prem ises unto the said Joseph W . N orth, his heirs and -j q  
assigns forever again st the law fu l claim s and dem ands of 
a ll and every  person or persons, free ly  and clearly  freed  
and discharged o f and from  all m anner o f encum brance 
w hatsoever. E x cep t as aforesaid .

I n  W itn es s  W her eof , the said party of the first part 
have hereunto set their hands and seals the day and year 
first above written.

W A R R E N  R. D IX . ( s e a l )

E L I Z A B E T H  L E R O Y  D IX . ( s e a l )

20
Signed, sealed and delivered 

in the presence o f

T. D. H o d j e s .

State  o f  Ne w  Jersey , 1 c 
Co u n t y  o f  U n io n . J

B e  i t  r e m e m b e r e d , that on this E ig h th  d ay o f M ay, in 
the y ea r o f our L o rd  One Thousand E ig h t H undred and 
N in ety One, before me a  M aster in C hancery w ithin and 
fo r  said S tate, p ersonally  appeared W a rren  R. D ix  and 
E lizab eth  L e R o y  D ix, his w ife, who, I  am satisfied, are 
the gran tors m entioned in the w ithin  Indenture, and to 
whom I  first made known the contents thereof, and there-
upon they acknow ledged that they signed, sealed and de-
livered  the same as their vo lu n tary  act and deed fo r  the 
uses and purposes therein expressed ; and the said E liz a -
beth L eR o y  D ix  being b y  me p riv a te ly  exam ined, separate 
and ap art from  her husband, acknow ledged th at she
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signed, sealed and delivered the same as her vo lu n tary  act 
and deed, F R E E L Y , w ithout any fear, threats or com pul-
sion o f her said husband.

T. D. H O D J E S ,
M. C. C.

10
D E E D

W a rre n  R. D ix  and w ife  
To

Joseph W . N orth.

D ated M ay 8th, 1891.

R eceived  in the C le rk ’s Office o f the 
C ounty o f Union, N. J. on the 9th d ay  o f 
M ay, A . D. 1891, at 10:45  o ’clock in the 
forenoon, and recorded in B ook 229 o f  
Deeds fo r  said County, on pages 222, &c.

John L . Crow ell, 
C lerk.
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W A R R A N T Y  D E E D .

T his  I n d e n t u r e , ma d e  the F ou rteen th  d ay  o f June, in 
the y ea r  o f our L o rd  One Thousand, E ig h t  H undred and 
N in ety T hree, B e t w e e n  W a rre n  R. D ix  and E lizab eth  Le- 
R o y  D ix, his w ife, o f the C ity  o f E lizabeth , in  the C ounty 
o f U nion and S tate  o f N ew  Jersey, o f the first p art,
A nd  Joseph W . N orth, o f the C ity  o f R ah w ay, in the 10 
C ounty o f U nion and S tate  of N ew  Jersey, o f the second 
p art, W it n e s s e t h , that the said  p a rty  o f the first part, fo r  
and in consideration o f F ou rteen  H undred D ollars ($1400) 
la w fu l m oney o f the U nited  S tates o f A m erica, to them in 
h an d w ell and tru ly  paid  b y  the said p a rty  o f the second 
p art, at or before the sealing and d elivery  o f these p res-
ents, the receipt w hereof is hereby acknow ledged, and 
the said p a rty  o f the first p a rt therew ith  fu lly  satisfied, 
contented and paid, have given, granted, bargained, sold, 
aliened, released, enfeoffed, conveyed and confirmed, and 20 
b y  these presents do give, gran t, bargain , sell, alien, re-
lease, enfeoff, convey and confirm to the said p a rty  o f the 
second p art, and to his h eirs and assigns forever, a l l  
those three lots, tracts  or p arcels o f land and prem ises 
h erein after p articu la rly  described, situate, ly in g  and be-
in g in the C ity  o f E lizabeth , in the C ounty o f U nion and 
S tate  o f N ew  Jersey, which are known, num bered and 
designated on a M ap of the N ew  M anufacturing T ow n of 
E lizabeth  P ort, N. J. (now on file in the C le rk ’s Office of 
the C ounty o f E ssex ) as lots num bered fifty-five (55), 30
fifty-seven (57) and fifty-nine (59 ) on block number seven 
(7), being each tw enty five feet wide, fron t and rear, b y  
one hundred feet deep, and which taken together are 
bounded and described as fo llow s: B egin n in g at the cor-
ner form ed by  the intersection o f the E a ste r ly  line of 
F ran klin  S treet w ith the N orth erly  line o f S ixth  S treet 
and running thence N orth  W e ste rly  along F ran klin  S treet 
seventy-five (75) feet to land conveyed b y  p a rty  o f the 
first p a rt to G ustav B oettke, thence N orth  E a s te r ly  along 
his land one hundred feet (100 ft.)  to land h eretofore 40
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conveyed to p a rty  o f the second part, thence South E a s t-
e rly  along his land seventy-five fe et to S ixth  S treet and 
thence South W e ste rly  along S ixth  street one hundred 
feet (100  ft.)  to the point or place o f beginning. Subject 
to taxes fo r  the y ea r 1893.

T og et he r  with all and singular the houses, buildings, 
j q  trees, waj7s, waters, profits, privileges and advantages, 

with the appurtenances to the same belonging or in any-
wise appertaining thereto.

A l so  all the estate, right, title, interest, property, claim 
and demand whatsoever of the said party of the first part 
of, in and to the same, and of, in and to every part and 
parcel thereof,

To h a v e  a n d  t o  h o l d  all and singular the above de-
scribed land and prem ises, w ith  the appurtenances, unto 
the said p a rty  o f the second p art, his h eirs and assigns, 
to the only p roper use, benefit and behoof o f the said 

20 p a rty  o f the second part, his h eirs and assigns forever.
A nd  the said W a rren  R. D ix  does fo r  him self, his heirs, 

executors and adm inistrators, covenant and gran t to and 
w ith the said p a rty  o f the second p art, his heirs and as-
signs, that he the said W arren  R, D ix  is the true, law fu l 
and righ tfu l owner o f a ll and singular the above described 
land and prem ises, and o f every  p art and p arcel thereof, 
w ith the appurtenances thereunto belonging, and that the 
said land and prem ises, or any p art thereof, at the tim e 

y o f the sealing and d elivery  o f these presents, are not en-
cum bered b y  any m ortgage, judgm ent or lim itation, or-b y  
an y encum brance w hatsoever b y  which the title  o f the said 
p a rty  of the second p art, hereby m ade o r intended to be 
made, fo r  the above described land and prem ises, can or 
m ay be changed, charged altered  or defeated in an y w ay  
w hatsoever. E xcep t as aforesaid .

A n d  a l so  that the said party of the first part now has 
good right, full power and lawful authority to grant, bar-
gain, sell and convey the said land and premises in man-
ner aforesaid.
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A n d  al so  that he, said W a rren  R. D ix, w ill war rant , 
secure and fo rever defend the said land and prem ises 
u n to ‘ the said Joseph W . North, his heirs and assign s fo r -
ever again st the law fu l claim s and dem ands o f a ll and 
every  person or persons, fre e ly  and c le a rly  freed  and dis-
charged o f and from  all m anner o f encumbrance w hatso-
ever. E xcep t as aforesaid . 10

I n  W it n e s s  W her eof , the said p a rty  o f the first p art 
has hereunto set their hands and seals the d ay  and y ea r  
first above w ritten.

B e  i t  r e m e m b e r e d ,  that on this F ourteenth  d ay of June 
in the y ea r o f our L o rd  One Thousand E ig h t H undred 
and N in ety Three, before me, a M aster in C han cery o f 
N ew  Jersey, p erson ally  appeared W a rre n  R. D ix  and 
E lizab eth  L e R o y  D ix, his w ife, who, I  am satisfied, are 
the gran tors m entioned in the w ithin Indenture, and to 
whom  I  first made known the contents thereof, and there-
upon acknow ledged that they signed, sealed and delivered 
the same as their vo lu n tary  act and deed fo r  the uses and 
purposes therein expressed ; and the said E lizab eth  L e -
R o y  D ix  being by me p riv a te ly  exam ined, separate and 
a p art from  her husband, acknow ledged that she signed, 
sealed and delivered the same as h er vo lu n tary  act and 
deed, F R E E L Y , w ithout any fear, threats or com pulsion 

o f her said husband.

W A R R E N  R. D IX . (s e a l )
E L I Z A B E T H  L E R O Y  D IX . (s e a l )

Signed, sealed and delivered 
in the presence o f

N. C. J. E n g l is h .
20

State  o f  New  J ersey , 
Co u n t y  o f  U n io n .

N. C. J. E N G L IS H ,
M. C. C. o f N. J . 4 0
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D E E D

W a rren  R. D ix  and w ife
T o

Joseph W . N orth.

D ated  June 14th, 1893.

R eceived  in the C le rk ’s Office o f the 
C ounty o f U nion on the 14th d ay  o f  
June A . D . 1893, a t 1 0 :30 o ’clock in the 
forenoon, and recorded in Book 263 o f  
Deeds fo r  said  County, on p ages 119, &c.

J . W . Brow n,
C lerk ,

20
W I L L  O F  J O S E P H  W . N O R T H , D E C E A S E D .

B e  it K now n that I, Joseph W . N orth  now resid in g 
in the C ity  o f R ah w ay and doing business in the C ity  o f 
E lizabeth , N ew  Jersey , being in m y usual good health 
make this as m y L a s t W ill and T estam ent as fo llow s:

F irs t. I  direct that all m y ju st debts and fun eral ex-
penses be paid.

Second. I  g ive  and bequeath to m y son H erbert S a y re  
N orth, his heirs and assigns forever, m y house and L o t 
known as 112 Com merce S treet, R ahw ay, N ew  Jersey, 
togeth er w ith the household furn itu re  and furnishings 
p ertain in g  to the same. E xcep t those which m ay h ere a fte r  
be otherw ise bequeathed.

Third. I  g ive  and bequeath to m y daughter E m m a 
N orth  A lio th  h er heirs and assigns forever, m y house and 
L o t known as 143 B ry a n t Street, R ah w ay, N ew  Jersey.

F ourth . I  g ive  and bequeath to m y D augh ter in L a w  
C arrie  W . N orth, W idow  o f m y deceased son Joseph N orth 

4 »
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the annual income at the rate of fou r per cent (4 % ) per 
annum of the sum o f Ten Thousand D ollars ($10,000) 
the In terest to be paid to her, in equal qu arterly  p a y -
ments, b y  m y T ru stees as long as she rem ains the W idow  
o f m y son Joseph N orth. I f  she should again  m arry, 
this annual paym ent and L e g a cy  to her shall im m ediately 
cease. I f  she should rem ain a W idow  this annuity and i q  
L egacy shall be paid  to her fo r  the term  of her natural 
L ife . I  desire that the In terest on the said Ten Thousand 
D ollars to be paid  to her as specified in the above clause 
shall not be paid  to her w hile she is receivin g com pensa-
tion fo r  her services in any occupation whatsoever in  the 
event o f her receivin g com pensation fo r  her services the 
said Interest shall re ve rt and be equally divided between 
m y son H erbert S ay re  N orth  and m y D aughter Em m a 
N orth A lioth . I  em power m y executors and T ru stees to 
continue invested in m y m anufacturing business the sum 
o f T en Thousand D ollars o f which C a rrie  W . N orth is ^  
to receive the aforesaid  income. I f  the m anufacturing 
business should fa il or loss o f the aforesaid  principal 
while continued in that business, m y E xecutors and T ru s-
tees shall incur no personal liabilities thereof.

F ifth . A ll  the rest and R esidue o f m y E state , both 
personal and real, w heresoever or w hatsoever the same 
m ay be, I  direct shall be divided into two equal parts, one 
share I  g ive  and bequeath to m y son H erbert S ay re  North, 
his heirs and assigns forever. The rem aining share I  go 
g ive  and bequeath and devise to m y son H erbert S ayre  
N orth. T o H ave hold m anage and in vest the same fo r  
the follow ing use and purpose— viz.— to p ay  m y D aughter 
E m m a N orth A lio th  all the N et Incom e thence arisin g  fo r 
and during the term  of her natural life , said paym ents 
to be m ade q u arterly  at the decease of m y said D aughter 
E m m a N orth A lioth , In  case she should leave children 
her su rviv in g  then in such case to p ay  the net income 
thence arisin g  to the children o f the said Em m a N orth 
A lioth . In  E qu al shares during their respective lives until

40
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the youngest child of the said Em m a North A lioth  attains 

the age of Twenty-one years, at which time that portion  

of m y estate that is held in T rust for them is to he 
divided “ E q u a lly ”  among her children “ per stirp s”  share 

and share alike. It  is m y w ill however and I  direct that if  
the Income arising from that portion of m y E state which 

I  direct shall be held for the benefit of m y daughter for  
L ife  shall not be sufficient for her Reasonable necessities 

and well being then it is m y wish and I  direct that she 

shall from time to time have the R ight and appropriate  
such portion of the Principal of m y E sta te  as m ay be 

held b y m y Trustees for her benefit for L ife  as m ay be 

necessary to relieve her from want or suffering, and suit-
ably provide for her well being and I  direct m y Trustees  
or said Executors shall p ay her from time to time such 

sums as in their judgm ent and discretion m ay be appro-
priate for carrying into effect the provision of m y will.

20 Sixth. I t  is m y w ill and I  direct that m y son H erbert 

Sayre North as Executor and Trustee m ay continue the 
M anufacturing business carried on by us at the factory at 

6th and Fulton Streets, Elizabeth, New Jersey, if  it is 
b y him considered desirable and profitable for m y E state, 

for it to be done and in so doing he shall not be held 

responsible for any los^ that m ay occur to m y E sta te  

therefrom.
Further, I  direct that whereas m y Daughter Em m a  

ijjQ North A lioth  will have an interest in the property invested  
in the m anufacturing business carried on as aforesaid  

that m y son shall each year draw out of the business Ten  
per cent (10% ) of the.Principal held by him in said busi-
ness for her benefit until all of the Principal held for her 

benefit has been drawn out and shall pay her individually  

Twenty-five per cent (25% ) of the annual profits of the 

business which m ay be carried on and shall each year as 
the principal so held for her benefit in the aforesaid busi-
ness be decreased pay to her her proportionately less per 

cent of the Profits and shall also pay to her Individually at
40
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least four per cent (4% ) or more as the conditions of the 
business shall warrant per annum. Interest on her bal-
ance of the Principal remaining unpaid, in the said prop-
erty and business carried on at said factory, until the 

Principal of the Fund held for her benefit shall under 
this direction have been paid. I t  is m y will that all the 

moneys withdrawn from said principal— shall be invested ] q 
in F irst M ortgages or some good R ailroad Bonds for the 
benefit of m y said Daughter. W henever and as soon as 

the principal of the fund held for m y D au gh ter’s benefit 
in said M anufacturing business has J)een paid and satis-
fied, as provided for in m y W ill, I  direct the M anufacturing  

business aforesaid so far as m y E sta te  is concerned, be 

closed up.
Seventh. I t  is m y will and I  so direct that the money 

accruing from the “ R o yalties”  of the Paten t Fleece U n -
derwear paid to me b y the several parties who are licensed  
to make the same. The money so received shall be divided  

equally between m y son H erbert Sayre North and m y  

Daughter Em m a North Alioth, share and share alike. The  
money so accruing shall be paid every month in cash and 

to continue until the expiration of the Patent.
E ighth. I  hereby name and appoint m y son H erbert

Sayre North------------- under this will and I  direct that they
shall not be required to give any bonds, in order to act as 
Executors and I  give and empower and authorize them 

as Executors and Trustees, to sell convey any R eal E s- go 
tate, or Interest therein I  m ay die seized and to give good  

and sufficient deeds therefor.
In W itness W hereof I  have hereto set m y hand this 

4th day of A u gu st in the year of our Lord, 1910.

J O S E P H  W . N O R T H .

4 0
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Signed and acknowledged that the said Joseph W . N orth  

as being his last W ill and Testam ent, in the presence of 
ns, both being present at the same time set our names 

as witnesses.

- J O S E P H  T. M E A D .
B E N J A M I N  C. M E A D .

Service of the within bill of particulars is hereby ac-
knowledged this 12th day of A p ril, A . D. 1921.

K A N T E R  & K A N T E R ,  
A ttorn eys of D efendant.

20

v,

^  "  80

40
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NSW JERSEY COURT OF ERRORS AND 
APPEALS.

H erbert S . North, E x ecu to r , e t c . ,  )
P la in t i f f - R e s p o n d e n t , )

)
)

v s .  )On A ppeal, e t c .

J e r se y  K nittting  M i l l s ,  a corpo r a t i o n , ) BRIEF OF THE PLAINTIFF- 
D e fe n d e n t-A p p e l la n t• ) RESPONDENT.

T his i s  an a c t io n  in  e j e c t m e n t , -  judgment b e in g  in  

fa v o r  of the p l a i n t i f f  f o r  p o s s e s s io n  and f o r  mesne p r o f i t s  ir 

the sum o f  $ 2 ,3 7 8 .1 3 ,  b e in g  the  r e n ta l  va lu e  o f  th e  p ro p erty  

from th e  tim e th e  d efen d an t took p o s s e s s io n  u n t i l  the  time o f  

t r i a l ,  payment o f  rent h a v in g  been r e fu s e d  by th e  la n d lo r d  

( p l a i n t i f f )  during  th a t  i n t e r v a l .

Under th e  S t i p u l a t io n  in  the  S t a t e  o f  C ase, the  

v e r d ic t  f o r  damage i s  supported  by the  ev id en ce  o f f e r e d  in  the  

cau se  f o r  u se  and o c cu p a tio n  o f  the  p r e m is e s .  C ase, page 25 .

B e l i e v i n g  th a t  th e  p r e s e n t  p r a c t i c e  o f  the Court i s  

to  d is p o s e  o f  m a t te r s  in  l i t i g a t i o n  a t  and a s  o f  the time the  

f a c t s  in  each c a se  are  p r e se n te d  to the C ourt, Counsel f o r  the  

p a l i n t i f f -  respondent deems i t  p roper  to  make p a r t  o f  t h i s  

b r i e f ,  an agreement made between the  p a r t i e s  a f t e r  the judgment 

ap p ea led  from was e n te r e d ,  dated A p r il  2 7 th , 1922 , under the  

terras o f  which the d e fen d an t-  a p p e l la n t  Vacated the p rem ises  i  

q u e s t io n .  The q u e s t io n  t n e r f o r  b e fo r e  the Court i s  p u re ly  

an academic one, and the  q u e s t io n  o f  w hether th e  judgment f o r  

p o s s e s s io n  was c o r r e c t  or  n o t ,  i s  r e a l l y  not m a te r ia l  or  

im portant. Whether the judgment should  have been f o r  use  and 

o c cu p a tio n  amounting to $ 2 ,3 7 8 .1 3 ,  o r  fo r  the amount of ren t  

reserv ed  in  the l e a s e ,  i s  the o n ly  q u e s t io n  th a t  can now a f f e c t  

the d efen d an t-  a p p e l la n t .





The v a r io u s  m a tte r s  o b je c te d  to w ith  r e fe r e n c e  to

the ad m iss io n  o f  e v id e n c e  under the B i l l  o f  P a r t i c u l a r s ,  I 

b e l i e v e  are over-com e by the w e l l  e s t a b l i s h e d  ru le  o f  la w ,-  

th a t  a ten a n t  may not deny the  t i t l e  o f  the la n d lo r d .

The d e fen d a n t-re sp o n d en t  in  the answer f i l e d  in  th  

cause s e t s  up the o r i g i n a l  l e a s e .  The l e a s e  i t s e l f  was 

o f f e r e d  in  e v id en ce  and e s t a b l i s h e s  ownership o f  the  p l a i n t i f  

O ccupation under the l e a s e  was c la im ed  by the d e fen d a n t ,  and 

o c cu p a t io n  a f t e r  d e f a u l t  in  the l e a s e  was c la im ed  by the  p l a i

show p l a i n l y  the  q u e s t io n  o f  f a c t  d ec id ed  by the  ju r y  in  

fa v o r  o f  the p l a i n t i f f  to the  e f f e c t  th a t  th e r e  was no w a iver  

o f  the d e f a u l t  in  the  c la u s e  o f  the l e a s e ,  whereby i t  became 

v o id  a f t e r  an a ttem p t to s u b - l e t  or a s s ig n .

The o r i g i n a l  l e a s e  s e t  up in  the answer and p r in te d

in  f u l l ,  C ase, page 10 , commenced January 1 7 th , 1917 , to run 

f o r  f i v e  (5) y e a r s  and was betw een the p l a i n t i f f  and Joseph W.

thu,t in  d e f a u l t  o f  any o f  the. c o v e n a n ts ,  i t  would be la w fu l  fo

t i f f .

A b r i e f  r e fe r e n c e  to the h i s t o r y  o f  the tenancy

North & son , I n c . ,  a c o r p o r a t io n .  T h is  l e a s e  c o n ta in e d  a 

c la u s e  th a t  the ten an t s h a l l  n o t a s s ig n  or  u n d e r - l e t ,  under 

p e n a l t y  o f  f o r f e i t u r e ,  C ase, page 1 1 ,  and a f u r t h e r  c la u s e ,

the  la n d lo r d  to r e - e n t e r ,  and waived the s e r v ic e  o f  n o t i c e  o f  

i n t e n t i o n  to r e - e n t e r .  C ase, page 13 .

Between January 23rd, 1917 and November 2 0 th , 1920 ,

d e f a u l t  o f  th e  covenant i
a s e ,  page 25 . T h is  ass ignm ent was a 

venant in  the l e a s e  a g a in s t  a ss ig n m en t .





About November 2 0 th , 1920 , the  Royal K n i t t in g  M i l l s  

Jwent in  the hands o f  a R e c e iv e r ,  and on January 1 3 th ,  1 9 2 1 , t:

any, o f  the  Royal K n i t t in g  M i l l s  in  the l e a s e ,  to  Joseph

At t h i s  s a l e ,  n o t i c e  was g iven  in  the p r e sen ce  o f  

M e ltz e r ,  t h a t  th e  la n d lo r d  c la im ed  a d e f a u l t  in  th e  l e a s e ,  and 

th a t  th e  l e a s e  was v io d .  C ase, p a g e s ,  43 and 4 4 .

A f te r  the  attem pted  purchase o f  the l e a s e  by M e ltze r  

payment o f  ren t  from M eltze r  and from the defen dan t who c la im -

ed under him, was r e fu s e d ,  and no r e n t  was a c ce p ted  from th a t  

t im e u n t i l  th e  t r i a l  o f  th e  c a u se .  C ase, p ages  45 and 46.

No d e f a u l t  by reason  o f  the ass ign m en t by the  

R e ce iv er  to  M e ltz e r  i s  c la im ed , but d e f a u l t  i s  c la im ed  in  the  

a s s ig n m e n t ,-  (a) o f  the  l e a s e  from the  o r i g i n a l  l e s s e e ,  Joseph  

W. North & Son, I n c . ,  a c o r p o r a t io n ,  to Royal K n i t t in g  M i l l s , -  

and (h) from Joseph M e ltz e r  to the  d e fen d a n t .

Although i t  i s  c la im ed  th a t  th ere  was no ass ign m en t  

o f  the l e a s e  from M e ltz e r  to  th e  d e fen d a n t ,  the  j u i y  had a 

r ig h t  under the f a c t  to  f in d  th a t  th e r e  was an a ttem p ted  a s s i g i  

ment b ecau se  o f  the p r o o f  (a ) t h a t  th e  defen d an t was in  occu - [ 

pancy o f  the e n t i r e  p r e m is e s ,  (b) had i t s  s ig n  o u t  showing i t  

was in  p o s s e s s io n  and ( c) b ecau se  o f  i t s  r ep ea ted  a ttem p ts  to

the  agreem ent su b seq u e n tly  made betw een the p l a i n t i f f  and the

R e ce iv er  s o ld  and a s s ig n e d  the r i g h t ,  t i t l e  and i n t e r e s t ,  i f

M eltzer*

pay the r e n t .

I r e s p e c t f u l l y  s u b m it , - (a )  under the p r o o fs  in  the  

cause the v e r d ic t  o f  the  ju ry  was p rop er , and (b) because  o f

d e fen d a n t ,  the  q u e s t io n  o f  the r ig h t  o f  p o s s e s s io n  a t  the  

p r e se n t  time i s  e l im in a t e d ,  and the  appeal sh ou ld  be d is m is se d

R e s p e c t f u l -

A tto rn ey ^ fo r  the p l a i n t i f f -  
resp on d en t.





Agreement made t h i s  tw e n ty -se v e n th  day o f  A p r i l ,  A.]) 

1922 , by and between J e r se y  K n i t t in g  M i l l s ,  a c o r p o r a t io n  o f  

the  S ta te  o f  New J e r se y ,  p a r ty  o f  the f i r s t  p a r t ,  H erbert S .  

N orth, p a r ty  o f  the second p a r t ,  H erbert S . N orth , e x e c u to r  o f  

the L a st  w i l l  and te s ta m en t  o f  Joseph  W. N orth , d e c ea se d ,  

pa,rt o f  th e  th ir d  p a r t ,  and Joseph  M e ltz e r ,  p a r ty  o f  the  

fo u r th  p a r t ,  in  c o n s id e r a t io n  o f  the p rem ises  and coven an ts  

h e r e a f t e r  made, WITNESSETH:-

1 .  The p a r ty  o f  the  f i r s t  p a r t  hereb y  coven an ts  anc. 

a g r ee s  th a t  i t  w i l l  on o r  b e fo r e  May 10 , 1922 remove from the  

p rem ises  f r o n t in g  on s i x t h  S t r e e t ,  e x te n d in g  from F u lto n  to  

F ra n k lin  S t r e e t s ,  in  the C ity  o f  E l i z a b e t h ,  County o f  Union  

and S ta te  o f  New J e r s e y ,  and from every  p a r t  and p a r c e l  th e r e -

in  removing from sa id  p r e m is e s ,  however, J e rse y  s h a l l

not be o b l ig e d  to remove any c h a t t e l s  therefrom , but i t  i s  

agreed  between the  p a r t i e s  h e r e to  th a t  any c h a t t e l s  ( e x c e p t in g  

th o se  s p e c i f i e d  in  paragraph 4 h ere in )  n o t  removed from sa id  

p rem ises  on or  b e fo r e  May 1 0 , 1922 s h a l l  be deemed abandoned.

2 . The p a r ty  o f  the f i r s t  p a r t  does hereby surrend-

er  to the p a r ty  o f  the t h ir d  p a r t  w hatever r ig h t ,  t i t l e  and 

i n t e r e s t  i t  may have in  and to a c e r t a in  l e a s e  made between  

H erbert S. North as  e x e c u to r  under the l a s t  w i l l  and te s ta m en t  

o f  Joseph W. N orth , d e c e a se d ,  as  la n d lo r d ,  and Joseph W. North  

& Sons, I n c . ,  a c o r p o r a t io n  o f  the  S ta te  o f  New J e r s e y ,  a s  

te n a n t ,  ex ec u ted  on or  about January 23, 1917 in  r e s p e c t  to

the  p r e m ises  d e sc r ib e d  in  paragraph 1 h e r e in ,  in c lu d in g  a l l  

r ig h t s  th ereun der  and the o p t io n  to  purchase the demised  

p rem ises ,  prov id ed  th a t  no r ig h t  to  p o s s e s s io n  o f  the sa id  

prem ises s h a l l  accrue to th e  p a r ty  o f  t h e l t h i r d  p a r t  by reason  

a ereo f  u n t i l  May 11V 1922 . i t  i s  d i s t i n c t l y  agreed  by and 

etween a l l  the  p a r t i e s  h ere to  th a t  t h i s  su rren der  s h a l l  n o t





be con stru ed  as an adm ission  a g a in s t  the p a r ty  o f  the f i r s t  

p a r t ,  th a t  the  sa id  p arty  o f  the  t h ir d  p art i s  e n t i t l e d  to tho 

surrender o f  the a f o r e s a id  l e a s e  or the l e a s e h o ld  term th e r e in  

c r e a te d .

3 . The p arty  o f  the  fo u r th  p a r t  does hereby surrend-

er  to the p arty  o f  the t h ir d  p art  w h atever  r i g h t ,  t i t l e  and 

i n t e r e s t  h e ,  the sa id  p a r ty  o f  the  f o u r t h  p a r t ,  may have in  and 

to a c e r t a i n  l e a s e  made betw een H erbert S . North a s  e x e c u to r  

under th e  l a s t  w i l l  and tes tam en t o f  Joseph  W. N orth , d e c ea se d ,  

as Landlord , and Joseph W. North & Son, Inc ., a c o r p o r a t io n  o f  

the S t a t e  o f  New J e r s e y ,  a s  t e n a n t ,  ex ec u ted  on or  about  

January 23 , 1917 in  r e sp e c t  to th e  p rem ises  d e sc r ib e d  in  

paragraph 1 h e r e in ,  and a l l  r ig h t s  th ereu n d er , in c lu d in g  the  

o p tio n  to  purchase the  demised p r e m ise s ,  p rov id ed  th a t  no 

r ig h t  to p o s s e s s io n  o f  the s a id  p rem ises  s h a l l  accrue to the  

p arty  o f  the t h ir d  p a r t  by reason  h e r e o f  u n t i l  May 1 1 , 1922 .

I t  i s  d i s t i n c t l y  agreed  by and between a l l  the  p a r t i e s  h e r e to  

th a t  t h i s  su rren der  s h a l l  n o t  be co n stru ed  as  an ad m iss ion  

a g a in s t  th e  p a r ty  o f  the fo u r th  p a r t ,  th a t  the  s a id  p arty o f  

the t h ir d  p art  i s  e n t i t l e d  to the  su rren d er  o f  th e  a f o r e s a id  

l e a s e  or the l e a s e h o ld  term t h e r e in  c r e a te d .

4 .  The p arty  o f  th e  f i r s t  p a r t  h a s  a s s ig n e d ,  s o ld ,  

t r a n s f e r r e d  and s e t  o v e r ,  and be th e se  p r e s e n t s  does hereby 

a s s ig n ,  s e l l ,  t r a n s f e r  and s e t  over  th e  gas e n g in e ,  s t a r t e r ,  pump 

c lu t c h ,  and a l l  s h a f t in g  (w h ich  may b e lo n g  to i t ) ,  a l l  o f  which 

c h a t t e l s  are now c o n ta in e d  in  the p rem ises  d e sc r ib e d  in  para-  

graph 1 h e r e in ,  to the p arty  o f  the  second p a r t ,  h i s  p e r so n a l  

r e p r e s e n t a t iv e s  and a s s i g n s .  The p a r ty  o f  the  f i r s t  p a r t  

does hereby  covenant th a t  i t  w i l l  warrant and defend the sa le  

o f  the goods , wares and c h a t t e l s  h e r e in  made a g a in s t  a l l  law-  

f u l  c la im s  and demands w h a tso e v er ,  e x c e p t in g  the l i e n  or  c la im





o f  the judgement and e x e c u t io n  in  the  cause  w herein  the p a r ty  

o f  the t h ir d  p a r t  i s  th e  p l a i n t i f f  and the p a r ty  o f  th e  f i r s t  

p a r t  i s  the  d efen dan t l a t e l y  a d ju d ic a te d  in  th e  New J e r se y  

Supreme C ou rt. The p a r ty  o f  th e  second p a r t  a c c e p t s  the  

conveyance h e r e in  made.

5 .  The p a r ty  o f  the t h ir d  p a r t  c o v en a n ts  to and 

w ith  the p a ty  o f  the f i r s t  p a r t ,  i t s  s u c c e s s o r s  and a ss ig n s*  

and the  p a r ty  o f  the  fo u r th  p a r t ,  h i s  h e i r s ,  p e r so n a l  

r e p r e s e n t a t iv e s  and a s s i g n s ,  th a t  h e ,  the  sa id  p a r ty  o f  the  

t h ir d  p a r t  w i l l  n o t make any c la im  or  b r in g  any s u i t  a g a in s t  

e i t h e r  the  p a r ty  o f  the f i r s t  p a r t  o r  the p a r ty  o f  the fo u r th  

p a rt  f o r  r en t  o f ,  or  f o r  th e  u se  and o c cu p a t io n  o f ,  the  

p rem ises  d e sc r ib e d  in  paragraph 1 h e r e in ,  accrued  o r  to accrue  

by reason o f  th e  occupancy o f  the s a id  p r e m ises  from February  

10* 1922 , to and in c lu d in g  May 1 0 , 1922.

6 .  The p a r ty  o f  the  t h ir d  p a r t  f u r t h e r  coven an ts  t  

and w ith  th e  p a r ty  o f  the  f i r s t  p a r t  th a t  in  the e v e n t  o f  a re-

t r i a l  of the New J e r se y  Supreme Court cause  r e fe r r e d  to in  

paragraph 4 ,  damages are to be a s s e s s e d  o n ly  up to February 10 

|l 9 22 .

7 . The p a r ty  o f  the t h ir d  part f u r t h e r  coven an ts  to  

knd w ith  the p a r ty  o f  th e  f i r s t  p a r t  th a t  in  the ev en t  o f  an 

i f f irm a n ce  o f  th e  judgment o f  the  New J e rse y  Supreme Court 

ause r e fe r r e d  to  in  paragraph 4 h e r e in ,  or  in  the even t o f  a

d is c o n t in u a n c e  o r  d i s m is s a l  o f  th e  appeal p r o se c u te d  t h e r e in ,

3io a ttem p t w i l l  be made to se cu re  damages o r  com pensation  f o r  

se and occupancy o f  the p r e m ises  d e sc r ib e d  in  paragraph 1 

e r e in  f o r  a p e r io d  beyond February 1 0 , 1922 , and fu r t h e r  

co v en a n ts  th a t  no w r i t  o f  in q u ir y  s h a l l  be i s s u e d  to  a s s e s s  

he mesne p r o f i t s  o r  damages a c c r u in g  to the  p l a i n t i f f  in  sa id  

ause a f t e r  judgm ent.

8 .  The p a r ty  o f  the  second p art does hereby covenanl





to and w ith  the  party  o f  the f i r s t  p a r t  th a t  h e , the s a id  p arty  

o f  the second p a r t ,  w i l l ,  a t  h i s  own c o s t  and e x p e n se ,  defend  

any a c t io n  or proceed in g  th a t  may h e r e a f t e r  he i n s t i t u t e d  

a g a in s t  the p a r ty  o f  the f i r s t  p ar t  b y  any o f  the d e v i s e e s  or  

h e i r s  a t  law o f  the l a t e  Joseph W. N orth, d e c ea se d , the  o b j e c t  

o f  which a c t io n ,  in whole or in  p a r t ,  s h a l l  be the enforcem ent  

or c o l l e c t i o n  o f  the r e n ts  o f ,  or damages f o r  the  use  and 

occu p a tio n  o f ,  the p rem ises  d e sc r ib e d  in  paragraph 1 h e r e in ,  

and in  the event o f  the i n s t i t u t i o n  o f  any such a c t io n ,  he ,  

the p arty  o f  the second p a r t  w i l l  pay any judgment recovered  

[ th ere in  im m ediately  upon i t s  r e n d i t io n .

9 .  The p arty  o f  the second part does hereby  covena  

to and w ith  the p arty  o f  the fo u r th  p a r t  th a t  h e , the s a id  

p a r ty  o f  th e  second p a r t ,  w i l l ,  a t  h i s  own c o s t  and ex p en se ,  

¡defend any a c t io n  or  p r o c ee d in g  th a t  may h e r e a f t e r  be 

i n s t i t u t e d  a g a in s t  the  p a r ty  o f  the fo u r t  p a r t  by any o f  the  

p e v i s e e s  or  h e i r s  a t  law  o f  the  l a t e  Joseph W. N orth , d eceased  

the o b j e c t  o f  which a c t io n ,  in  whole or  in  p a r t ,  s h a l l  be the 

enforcem ent or c o l l e c t i o n  o f  the r e n t s  o f ,  or damages f o r  the  

¡use and o ccu p ation  o f ,  the p r e m ises  d e sc r ib ed  in  paragraph 1 

l e r e i n ,  and in  the e v en t  o f  the  i n s t i t u t i o n  o f  any such a c t io n  

ie ‘the p a r ty  of the second p a r t  w i l l  pay any judgment reco v er -

ed th e r e in  im m ediate ly  upon i t s  r e n d it io n .
¡M li

10. The p a r ty  o f  th e  second p art  hereby g u a ra n tees  

he perform ance o f  the co v en a n ts  e n tered  in t o  hereby by the

p arty  o f  the  t h ir d  p a r t .

11 . The p arty  o f  the  fo u r th  part hereby g u a r a n te es  

he perform ance o f  the coven an ts  e n tered  in to  h e r e in  by the  

a r ty  o f  the  f i r s t  p a r t .

1 2 .  T h is  c o n tr a c t  s h a l l  be b in d in g  upon, and be 

p p l i c a b l e  to and f o r  the  b e n e f i t  o f ,  the h e i r s ,  p e r so n a l





r e p r e s e n t a t iv e s ,  a s s ig n s ,  and s u c c e s s o r s  o f  the p a r t i e s  h ere to  

re s p e c t i v e l y ,

IN WITNESS WHEREOF, the p a r t i e s  h e r e to  have s e t  t h e ir  

hands and s e a l s  the  day and yea r  f i r s t  above w r i t t e n .

J e r s e y  K n i t t in g  M i l l s ,
A t t e s t  as to J e r se y  K n i t t in g s
M i l l s ,  by , J .  M e ltz e r ,

David M e ltz e r ,  P r e s id e n t .  ( L . s .
As s i  s ta n t -  T r ea su r er .

(S e a l  J e r se y  K n i t t in g  M i l l s  
I nc .  1921 , New Jersey )  

A t t e s t  as to H erbert S .  N orth ,  
i n d iv id u a l ly  and as E x ecu to r ,  
e t c .  Abe J .  D avid .
A t t e s t  as to Joseph M e ltz e r ,

Qhas. W. V e n t l e r .
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A r th u r  W . C ross, L a w  P r in ter , 243 M ark et S tree t, N ew a rk , N . J.

New Jersey Court of Errors and Appeals

\
Her be r t  S. North , executor, etc., |

Plaintiff-R espondent, /

vs. > On A p p e a l, etc.

Jersey  K n it t in g  Mi l l s *  a corporation, V 
Defendant-Appellant. I

APPELLANT’S BRIEF.

K anter & K anter, attorneys of defendant-appellant.
E lias A . K anter, of counsel with defendant-appellant.

Formal Record of the Case.

This was an action of ejectment instituted by the plain-

tiff-respondent, as executor, in the New Jersey Supreme 

Court, referred to the Union County Circuit for trial and 

trial had before Hon. George S. Silzer, C. C. J with a 
jury. I t  resulted in a judgm ent in favor of the plaintiff 

for possession of the premises and $2,378.13 damages. 
This appeal is prosecuted from said judgment, on nine 

specific, definite and concrete grounds of appeal, the first 
relating to the admission of evidence, the second to the 

C o u rt’s failure to render judgment of non-suit, the third  

to the C o u rt’s failure to direct a verdict in defendant’s 
favor, and the last six to erroneous charges and omis-
sions to make duly requested charges to the jury.

POINT I.

The Trial Court erred in allowing plaintiff to intro-
duce Exhibit P. 1 into evidence.

1. This Court will observe that the foregoing error is 
alleged as the first ground of appeal (State of Case, p. 

22, 1. 25).
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2 . In read ing p la in tiff ’s amended com plaint, this C ourt 
w ill notice that the claim  o f title  there asserted  is general, 
being confined m erely  to the statem ent that “ on Jan u ary  
13th, 1921, p la in tiff owned and possessed (the p ro p erty  in 
q u estio n ),”  and that “ defendant on that d ay  w ro n gfu lly  
entered upon said land and dispossessed p la in tiff”  (S tate  
o f Case, p. 1 , 1. 25, and p. 3, 11. 8-10 ).

3 . T o ascertain  w hat legal title  p la in tiff actually  relied
on, the defendant-appellant served a demand fo r  a  hill 
o f p articu lars (S ta te  o f Case, p. 91 ), and p la in tiff fu r -
nished a hill o f p articu lars (S ta te  o f Case, pp. 92-104). 
T his hill o f p articu lars shows that the p la in tiff relied  on 
the follow ing m unim ents o f title, and no others, the lan-
guage o f the answ er to the bill o f p articu lars being “ the 
follow ing is a bill o f p articu lars o f the claim  or title  o f 
the p la in tiff to the prem ises * * *, the same being an
abstract o f such docum entary evidence o f title  as the 
p la in tiff intends to g ive  in evidence on the tria l * * *,
n am ely,”  (S ta te  o f Case, p. 92, 11. 18-40 ) and then follow s 
an enum eration o f three papers.

A . A  deed to Joseph W . N orth, dated M ay 8, 1891 
(S ta te  of Case, pp. 93-96 ).

B . A n oth er deed to Joseph W . N orth, dated June 14, 
1893 (S tate  of Case, pp. 97-100).

C. The w ill o f Joseph W . N orth, dated A u g u st 4 , 1910, 
and the letters testam entary issued thereon (S tate  o f 
Case, pp. 100-104).

Copies o f the deeds and the w ill are annexed to the 
bill o f p articu lars, but the record o f probate and the let-
ters testam entary are not annexed.

4 . The statute defining the office o f a bill o f p articu lars 
in actions o f ejectm ent is Section 26 o f our “ A c t con-
cerning electm ent,”  read ing as fo llow s:

“ 26 . Contents o f bill. T hat the bill o f p a r-
ticulars shall include an abstract o f such doeumen 
ta ry  evidence o f title  as the p a rty  m ay intend to 
g ive  in evidence on the t r ia l ; and i f  any such doc-
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um ents m ay b y  law  be recorded, it  shall also state 
w here they are recorded, or i f  not recorded then 
it shall include copies o f  such thereof as are in 
the possession o f the p arty , w ith the name or names 
o f the subscribing w itness or w itnesses, i f  a n v .”  
2 C. S., p. 2059, Sec. 26 .

5 . Speaking g en erally  o f this statute, Ju stice P itn ey, 
in our Suprem e Court, sa id :

“ In  order to apprise each p arty , before tria l, o f 
his a d v e rs a ry ’s claim  o f title, provision  is m ade in 
sections 25, 26 and 27 fo r  the d elivery  o f a bill o f 
p articu lars to either p a rty  dem anding sam e.”  Mt. 
P leasan t C em etery Co. v. E r ie  R . Co., 74 N. J . L . 
100 ; at p. 103 ; 65 A . 193, 194.

6. In  a consideration o f this statute, our Suprem e 
C ourt early  settled the law  in this state that where, the 
'plaintiff, in an action of ejectm ent, specifies in a bill of 
particulars the title upon which he means to rely, he is 
precluded by the delivery o f such bill o f particulars from  
setting up any other title, fo r  in Graham  v. W hitley, it  
is sa id :

“  The language o f the act is v e ry  broad, it  re-
quires the p arty , on demand, to furnish  a bill o f 
p articu lars o f his claim  or title, which shall include 
an abstract o f such docum entary evidences o f title  
as the p a rty  m ay intend to g ive  in evidence on the 
tria l, and requires that in all cases the evidence o f  
title shall be confined to the m atters contained  
in  the bill o f particulars, and i f  the bill o f p a r-
ticulars had specified that the p a rty  claim ed by 
devise, it  would seem that the act w ould prevent 
his show ing title  bv descent.”  Graham  v. W hitleu  
26 N. J . L . 254, 261.

7. To the same effect is the late  case o f P a rrot  v. 
Nugent, decided b y  this Court, opinion b y  Justice B lack, 
the headnote there correctly  expressing one o f the points 
decided and read ing:

“ The office o f a bill o f p articu lars o f the p a r ty ’s 
claim  or title  to the prem ises, in an action o f e ject-
ment, confines the evidence o f title  to the m atters 
therein contained.”  P arrot v. N ugen t, 91 N  J  L  
30 2 ; 102 A . 899. *

ffcw.lprsev State Library



4

8. R espond ent’s counsel w ill perhaps re fe r  to the case 
o f M iller  v. M ead, 39 N. J. L . 538, w here the Suprem e 
C ourt points out that papers introduced b y  the p la in tiff 
in rebuttal o f defendant’s  title  are not required to be set 
up  in  the p la in tiff ’s bill o f particu lars. In  the case at 
bar, how ever, the p ap er w as not offered, or introduced, in  
evidence in rebuttal; it  w as offered and allow ed into evi-
dence, before the defendant offered any evidence at all, 
and strictly  as p art o f the p la in tiff ’s m ain case (S tate  
of Case, p. 31 , 1. 29, objection noted and exception taken 
on p. 31 , 11. 36-42 , allow ed into evidence, p. 32, 1. 5 ). The 
ru ling in M iller  v. Mead is not applicable because E x -
hibit P . 1 is  an instrum ent which is neither referred  to 
or annexed to the bill o f p articu lars furnished by the 
p la in tiff, y et allow ed into evidence on p la in tiff ’s m ain 
case.

9 . T h at the T ria l C ourt w as m isled by  p la in tiff ’s coun-
sel as to the function o f a bill o f p articu lars, and that it 
did not duly appreciate the fa ct that the p la in tiff w as re-
quired to prove the title  set up in p la in tiff ’s bill or p ar-
ticu lars seems clear from  the colloquy between the Court 
and counsel on page 30 o f the S tate  o f the Case and the 
statem ent o f p la in tiff ’s counsel on p age 31 .

“ Mr. K anter. I  think this is true, that under the 
decisions the p la in tiff is prohibited from  show ing 
any other title  than that which is set forth — ”

“ The Court. H e does not have to set up any 
other. H e says, m y title  is m y ow nership o f the 
p ro p erty ; you h aven ’t anything which deprives me 
o f nry ow nership and possession .”

“ Mr. K anter. I  say  he is now assertin g  a d if-
feren t t it le .”

“ T he Court. W hat is inconsistent with th a tf  
* * * ’ ’ (S tate  of Case, p. 30 , 11. 16-25 ).

“ Mr. David. Y es, sir. I  now say that the title  
we set up in our bill o f particulars has nothing  
further to do ivith the case. T hat the lease is the 
basis on which this suit now s ta r ts .”  (S tate  o f 
Case, p. 31 , 11. 1-5 ).
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10. A n d  w ith this, p la in tiff w as perm itted to introduce 
in evidence on his m ain case, the lease and then to attem pt 
to show a fo rfe itu re  o f the title  o f the lessee, c learly  quite 
another title  than that set up in the b ill of particu lars, 
nam ely deeds, a w ill and probate o f the w ill.

11 . I t  is, therefore, resp ectfu lly  subm itted that the 
action o f the T ria l Court, in perm itting this instrum ent to 
go into evidence, w as m anifest error.

12. Counsel fo r  the defense w ill undoubtedly u rge that 
a tenant cannot deny his la n d lo rd ’s title. T h at statem ent 
is undoubtedly true as a general proposition. That, how-
ever, w as not the question before the Court. The question 
before the C ourt w as w hether the lease given  b y  N orth, 
E xr., to N orth, Inc., w as adm issible; that w as a  question 
en tirely  distinct and independent o f w hether the defendant, 
had the lease been its sole justification, could have denied 
the lan d lord ’s title  on the d efen d an t’s m ain case*. B u t 
the issue, as presented by the pleadings, showed that 
defendant did not re ly  m erely  on the lease; there w as 
also a denial o f the p la in tiff ’s claim  generally , quite 
independently o f the defense of justification o f the lease, 
and it became, therefore, incum bent upon p la in tiff to 
prove his main case b y  proper, legal evidence, competent 
under the bill o f particulars. T his he fa iled  to do. T hat 
the plea o f defendant— denial o f p la in tiff ’s righ t to posses-
sion on Ja n u ary  13th, 1921— w as a p roper one is shown 
b y  the case of H ow ell v. A shm ore, 22 N. J . L . 261, where 
the C ourt in setting aside a judgm ent fo r  the p la in tiff 
in an action*'for ejectmefi’t, and in a  consideration o f 
this question, s a y s :

“ The true m eaning o f this is, that a tenant shall 
not deny his title under which he entered, or set up 
a title  in another, in contravention o f  the one he 
has adm itted. B u t a tenant may always shotv that 
his landlord’ s title has expired at the time of suit 
brought, * * * or that he has sold his interest in  
the prem ises, * * * or that it is aliened from
him by judgm ent and operation o f law, * * *
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T his is  no denial o f the landlord’s original right. 
There is nothing in such a defence incom patible w ith  
the tenant’s im plied admission in accepting the
IcCtfiSG * *

H ow ell v. A shm ore, 22 N. J . L . 261, 265. ’

T herefore, the adm ission o f this lease as sole evidence o f 
p la in tif f ’s title  (as it indeed proved to be such sole ev i-
dence) w as error, because it w as not evidence o f that 
fa c t  and because it  w as incom petent under the p la in tiff ’s 
bill o f p articu lars.

POINT II.

The Trial Court erred in overruling the motion for a 
non-suit.

1. S ix  grounds fo r  the gran tin g  o f this motion w ere 
urged before the T ria l C ourt (S tate  o f Case, p. 59 , 11. 1-32 ), 
w hich m otion w as overruled and exception allow ed (S ta te  
o f Case, p. 60, 11. 10-12 ). These grounds w ill be argued 
in the order in which they appear in the origin al motion.

2 . The first ground w hy the non-suit should have been 
gran ted  w as that it appeared affirm atively that, the p la in -
t iff  had not proved any legal title  in support o f his action. 
T his involves, of course, an exam ination o f the evidence 
introduced by the p lain tiff, and briefly sum m arized, that 
evidence consists of the follow in g:

A . E xh ib it P . 1, which is a lease, fo r  the 
prem ises in question, from  H erbert S. N orth, execu-
tor, as the landlord, to Joseph W . N orth & Son, 
Inc., a corporation, as the. tenant, fo r  a. period from  
J a n u ary  17th, 1917, to Ja n u ary  17th, 1922, w ith 
the option o f an additional term  o f two years, that 
is to J a n u a ry  17th, 1924.

B . T he testim ony o f H erbert S. N orth, substan-
tia lly  :

1 . F rom  F e b ru a ry  1, 1921, to Ja n u ary  1, 1922, 
I  received the rent from  J ersey  K n ittin g  M ills, 
accom panied by  eight letters m arked E x h ib it P . 2 . 
(In  this connection, the C ou rt w ill observe that 
p la in tiff ’s claim  is that the un law ful entry
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occurred Ja n u ary  13th, 1921, and that the tria l 
opened F eb ru a ry  9th, 1922.)

2. I  turned these letters and checks over to 
m y attorney.

3. On Septem ber 8th, 1919, on m y return from  
E urope, I  found that m ore than one check fo r  
rent, m ade by the R o yal K n ittin g  M ills, had been 
deposited to m y account, which I  never returned 
(S tate  o f Case, p. 49 , 11. 35-40 , and p. 50 , 11. 1-31 ).

4 . F rom  Septem ber, 1919, to N ovem ber, 1920, 
I  received the rent from  the R o yal K n ittin g  M ills, 
and that included a period o f time righ t up to  the 
tim e that the R oyal K n ittin g  M ills went into the 
hands o f a C hancery receiver (S tate  o f Case, p. 
50 , 11. 32-38 ).

5 . I  also collected rent from  the C hancery re-
ceiver, fo r  a portion o f the rent that became due 
a fte r  the receivership  occurred (S tate  o f Case, 
p. 50, 11. 38-4 0 ).

6. I  m ake a distinction  between m oney received 
fo r use and occupancy and money received as rent 
(S tate  o f Case, p. 51, 1. 10 ).

7. In Novem ber, 1920, I  discovered that the 
lease given  to Joseph N orth & Son, Inc., had been 
tran sferred  to R o yal K n ittin g  M ills (S tate  of 
Case, p. 51, 11. 22-30 ).

8. In Novem ber, 1920, I  knew  that, i f  I  had a 
right to declare the lease forfeited , I  had that 
righ t then (S tate  o f Case, p. 51 , 11. 33-35 ).

9. On February 18th, 1921, I  signed and swore 
to paper m arked D. 1 fo r  identification (S ta te  of 
Case, p. 54 , 1. 15 ). (T h is is a p ro o f o f claim  in 
bankruptcy, and is printed at page 84 .)

10. In  that p ro o f o f claim, I  swore that “ the
R oyal K n ittin g  M ills, a corporation, against whom 
a petition  * * * w as filed, is indebted to
said deponent in the sum of $321 .12, that said 
debt exists upon rent due fo r  the prem ises occu-
pied b y  the said R oyal K n ittin g  M ills  fo r  the 
months of October, N ovem ber and Decem ber, 1920 , 
and January, 1921, at the rate o f one hundred and 
twenty-five dollars a month * * * , ”  and the 
statem ent contained there is true (S tate  of Case; 
p. 55 , 11. 1-20 ).
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11 . I  collected the $500 (S ta te  o f Case, p. 56 ,
11. 1-20).

12. 1 made this claim  (re fe rrin g  to D. 1 ) after  
I  knew of the assignm ent to R oyal (S tate  of Case, 
p. 56 , 11. 20-25).

C. T he testim ony o f Joseph M eltzer, substan-
tia lly  :

1. I  purchased some of the assets and the 
lease o f the R o yal K n ittin g  M ills at the re-
c e iv e r ’s sale (S ta te  o f Case, p. 39, 11. 10-30 ).

2. I  took physical possession of the plant in 
the la tter p art o f Jan u ary , 1921 (S tate  of C ase, 
p. 40 , 1. 15 ).

D. The testim ony o f A b e J. D avid, su b sta n tia lly :

1 . On Jan u ary  5 th, 1921, at the re ce iv e r ’s sale 
o f the R o yal K n ittin g  M ills, I  read a notice that 
the lease had been forfe ited  because o f a clause 
therein d isallow ing an assignm ent or subletting

.w ith o u t the lan d lo rd ’s consent (S tate  of Case, 
bottom  p. 43 , top p. 44 ).

2 . On Ja n u ary  5th, 1921, Mr. N orth w as in 
fu ll possession o f the fa c t that there w as either 
an actual assignm ent or an attem pted assignm ent 
o f this lease by N orth, Inc., to R o yal (S tate  o f 
Case, p. 45 , 11. 25-30 ).

3 . Sum m arizing the testim ony above given, which is 
a ll the m aterial testim ony, the follow ing fa cts  appeared at 
the close o f p la in tiff ’s case:

A. H erbert S. N orth, E xecutor, had leased the prop-
e rty  to Joseph W . N orth & Son, Inc., a corporation.

B . In Septem ber, 1919, p la in tiff had received checks 
fo r  the rent from  R oyal K n ittin g  M ills, which he did not 
return, and continued to receive such rent from  the R o yal 
K n ittin g  M ills down to Novem ber, 1920, when the R oyal 
K n ittin g  M ills went into the hands o f a C han cery receiver.

C. On Ja n u ary  5th, 1921, notice w as read at the re-
c e iv e r ’s sale that the lease had been fo rfe ited  because o f 
the assignm ent, w ithout the lan d lo rd ’s consent, of the lease 
b y  Joseph W . N orth & Son, Inc., to the R oyal K n ittin g  

.M ills.
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D. On F e b ru a ry  18th, 1921, the p la in tiff made p roof o f 
claim  fo r  rent due from  the R oyal K n ittin g  M ills  fo r  the 
months o f October, N ovem ber and Decem ber, 1920, and 
Jan u ary, 1921, and subsequently collected the rent from  
the receiver o f the R o yal K n ittin g  M ills.

4 . T his state o f fa ct indicates first, that the 
right o f possession is in Joseph W . N orth & Son, Inc., 
or second, that such righ t is in R o yal K n ittin g  M ills, or 
third, th at such right is in the receiver o f the R o yal 
K n ittin g  M ills, or fourth, that such righ t is in Joseph 
M eltzer, the purchaser from  the receiver, or fifth, that 
such righ t is in J erse y  K n ittin g  M ills, the defendant, or 
sixth, that such righ t is in the p la in tiff provided  that on 
Jan u ary  5 th, 1921, he, the p lain tiff, had the righ t to declare 
a forfe itu re , and had not done anything which am ounts 
to a w aiver o f that right. I t  seems to the pleader, that 
this question (in whom is there title  to this lease?) can 
best be approached by considering the last question first, 
viz., did H erbert S. N orth, E xecutor, have the righ t to 
declare a fo rfe itu re  o f the lease, and secondly had he 
w aived it?

5 . The clause upon which the p la in tiff relies are the 
4 th and 13th paragrap h s o f the lease, reading as fo llo w s :

“ 4th. T h at the tenant shall not assign  this 
A greem ent, or underlet or underlease the prem ises, 
or any p a rt thereof, or make an y  alterations on the 
prem ises w ithout the L a n d lo rd ’s consent in w ritin g ; 
or occupy, or perm it or su ffer the same to be occu-
pied fo r  an y business or purpose deemed disrep-
utable or extra-hazardous on account o f fire under 
p en alty  o f dam ages and fo r fe itu r e ”  (S tate  o f Case, 
p. 72 , 11. 20-28 ).

“ 13th. T h at i f  d efau lt be m ade in an y o f the 
covenants herein contained, then it shall be law fu l 
fo r  the said L andlord  to re-enter the said prem ises, 
and the same to have again, repossess and enjoy

6. The 13th p aragrap h  adds nothing to the 4th, because 
it is a fam iliar proposition o f law  that a breach o f a con-
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tract, e. g., a lease, in its independent covenants does not 
ju s tify  a term ination o f the contract, unless the fo rfe itu re  
is c lea rly  expressed ; the 13th p aragrap h  does not clearly  
express and unequivocally g ive  the righ t of fo rfe itu re , and 
unless it  is clearly  given, such righ t w ill not he enforced. 
A s  D r. W illiston  says:

“ T herefore, construction o f a  contract which 
w ould lead to a  fo rfe itu re  w ill not be favored  ”  
(W illis to n ’s C ontracts, V ol. 2, p. 1202, Section 620, 
point 5 and cases there cited ).

A n d  the same learned authority  again  sa ys:
“ Because the enforcem ent o f conditions freq uen tly  

leads to forfeitu res and penalties courts have a lw ays 
been indisposed to construe contracts as conditional, 
unless the language is too clear to be m istaken ’ f 
(W illisto n ’s C ontracts, V ol. 2, pp. 1579-1580, Section 
827, point 46 and cases there cited).

W e, therefore, subm it that in view  o f the language o f 
the thirteenth  p aragrap h, in the ligh t of the authorities 
to which we have referred , the thirteenth p aragrap h  does 
not g ive  the righ t to declare a fo rfe itu re  fo r  ten an t’s 
breach o f the covenant contained in the fourth  paragrap h. 
See also C lifford  v. A ndroscoggin, Me. ; 112 A tl.

669.

7. Counsel fo r  respondent w ill undoubtedly contend 
that the fourth  p aragrap h, standing independently, ju s-
tifies a fo rfe itu re  i f  the tenant (N orth, Inc.) assigned the 
lease or sublet the prem ises w ithout the lan d lord ’s w ritten  
consent; we, how ever, assert that a proper construction 
o f the fourth  p aragrap h  prevents that result. I t  w ill be 
noticed that a semicolon separates two portions of that 
paragrap h. The first portion states— no assignm ent, sub-
letting, underletting, or alterations shall be made, w ith-
out the lan d lord ’s w ritten  assent; here then, are  fo u r d is-
tinct things interdicted  w ithout the lan d lord ’s w ritten  as-
sent. The last portion o f the fourth  p aragrap h  states—  
no occupancy shall be perm itted fo r  a d sreputable or 
extra-hazardous business, under penalty  o f dam ages and
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fo rfe itu re ; here then are two other distinct things in ter-
dicted under penalty  o f forfe itu re . The lease itse lf dis-
tinguishes between the first fou r and the last tw o; the 
lease does not say  that you, the tenant, m ust not do either 
o f these six  things, under penalty  o f fo r fe itu r e ; the. lease 
says that you m ust not do either o f these first four things 
w ithout mjr w ritten  p erm issio n ; and then says that you 
must not do either o f these last two things under pen alty  
o f forfeitu re. W e do not believe that this is a strict con-
struction o f the fourth  p ara g ra p h ; we believe that it  is 
the proper, gram m atical construction. If, how ever, it be 
a  strict construction, we urge that it  is such a strict con-
struction that m ust be applied, in viewT o f the authorities 
referred  .to in the preceding (6th) p aragrap h  o f this brief.

8. W e therefore submit that no righ t to fo rfe itu re  ex-
ists, because o f N orth, In c .’s assignm ent to R oyal, and 
that the righ t to possession continues w ith the origin al 
tenant and its assignees.

9. T h at the landlord cannot recover in an action of' 
ejectm ent w here it  appears that p la in tiff had not proved 
title in him self (as m ust be the case i f  there w as no righ t 
to forfe itu re) is a proposition that has been firm ly es-
tablished in the jurisprudence o f our state. See

Jennings  v. Burnham , 56 N. J . L . 289 ; 28 A tl. 
1048 ;

Boylan  v. M eeker, 28 N. J . L . 27 4 ;
H oyt v. Buckenm yer, N. J. L . ; 114 A tl. 

31 1 ;
C ity  T ru st Co. v. Cohen, N. J. L . ; 112 

A tl. 852.
N ugent v. Lindsley, N. J. L . ; l f 6  A tl. 

790.

10. B u t i f  this C ourt should still be o f the opinion that 
our argum ent, in paragrap h s 5, 6 and 7, fo r  the proposi-
tion that no righ t to declare a fo rfe itu re  because o f a s-
signment w ithout w ritten  consent exists, is not tenable, we
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claim  most earnestly  that the righ t to declare a  fo rfe itu re  
w as w aived, because w ith  know ledge o f the assignm ent 
and subsequent to it  (see paragrap h s 2 and 3 under this 
point), the p la in tiff made claim  fo r  rent, accruing a fte r  
the assignm ent, and collected the rent. The late  V ice- 
Chancellor H ow ell, in  an able opinion, in case of L ev y  v. 
Blackm ore, 67 A tl. 1022 (not officially reported) pointed 
out and decided that a landlord by accepting rents after  
having knoivledge o f all the fa cts waives any forfeiture  
arising therefrom . T his C ourt, too, in the case o f Griggs 
v. L an dis, sa ys:

“ Circum stances inconsistent w ith an intention to 
enforce a strict com pliance * * * w in  be con-
strued as a w aiver o f the breach * * Griggs
v. Landis, 21 N. J. E . 494 .

See also:
Rosenberg  v. Taft ,  V t. ; 111 A tl. 583 ;
T hropp  v. F ie ld , 26 N. J. E . 8 2 ;
T a y lo r ’s L an dlord  & Tennant, Sec. 497 .

Quite recently, too, an able and learned ju dge o f our 
state, V ice-C hancellor L ew is, in a  well-considered opinion, 
decided th at:

“ The tender o f a bill fo r  rent reserved  under the 
lease * * * and the acceptance by the railroad
com pany * * * w as a w aiver o f any defau lts
under the lease which existed p rior to that date 
* * Com m ercial T rust Co. v. W ertheim  Coal,
etc., Co., 88 N. J. E . 151, 102 A tl. 448 , 452 .

T iffan y, who is considered a v e ry  excellent authority, 
s a y s :

“ N ot only m ay a condition be dispensed w ith by 
express license— but the righ t to take advantage o f 
the breach m ay be w aived  a fte r  the occurrence o f 
the breach, either expressly  or by im plication.

“ A n y  act on the p art o f the gran to r or lessor, 
a fte r  know ledge o f the breach, which unequivocally 
recognizes the in terest o f the grantee or lessee as 
still existing, is sufficient to show a w aiver. A c -
cordingly, a breach of condition b y  a lessee is 
w aived  b y  the lessor if, a fte r  know ing o f the breach,



1 3

he accepts from the lessee or his assignee rent which 
accrued after the date of the breach; and a protest 
on his part at the time of its receipt that it is not 
to affect his right to enforce the condition will have 
no effect * # *. The institution of a distress
proceeding for rent accruing either before or after  
the breach waives the breach, since such a proceed-
ing presupposes the relation of landlord and ten-
ant at the time of its institution.’ ’ T iffa n y ’s Mod-
ern L aw  of Real Property, pp. 177-179.

11. Sum m arizing the foregoing, being the first reason  
for urging the m otion fo r non-suit, the motion should have 

been granted because it affirmatively appeared that the 
right to possession of the premises in question was vested  
in a person other than the plaintiff.

12. Our second ground for urging the motion of non-
suit was that the plaintiff had not exercised his right to 

re-enter, if  the thirteenth paragraph of the lease {supra, 
paragraph five of this brief, under this point) is to be 

relied on. In this connection, one of the latest expres-
sions on this subject is the case of C liffo rd  v. A n dros-
coggin, where it was held:

‘ ‘ The common law rule that an estate upon con-
dition  does not ipso facto  terminate upon its breach, 
but can be determ ined only by entry  by one author-
ized to take advantage of the condition, applies to a 
lease with a condition subsequent, givin g the land-
lord a right to re-enter and terminate the estate on 
breach o f covenant against assignm ent without pre-
vious written perm ission.”  C liffo rd  v. A ndroscog-
gin, Me. ; 112 A tl. 669.

13. Our fourth ground of non-suit was that the plain-
t iff ’s own testimony shows a complete w aiver of any for-
feiture. This point was discussed above, and we there-
fore, call the C o u rt’s attention to paragraphs 2, 3 and 

under this point, Point II, as indicative of the testimonv * 

showing a w aiver of the forfeiture and the law applicable 
to such facts.
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14. Our fifth ground of non-suit was that there was no 

proof in the p la in tiff’s case of the executor’s power to 

institute this action with respect to this real estate, and  
secondly, that there was no proof of his power as executor. 
A n  executor, as such, has no power over real estate. A s  

w as said by the late Vice-Chancellor Em ery, in Nelson 
v. Nelson, 36 A tl. 280 (not officially reported), an ex-
ecutor has only such power over real estate as is given 
to him by the will. To the same effect, see K o ch er’s P ro-
bate Law , Vol. I, p. 424, and cases there cited. Furth er-

more, in the case at bar, the Court w ill look in vain for  

any legal evidence showing the appointment and qualifica-
tion of the plaintiff as the executor of the w ill wherein 

he claims to be nominated. A n d  the record of p la in tiff’s 
case is devoid of proof of the will, either b y  production  
and proof of the original or by the production of a certi-
fied copy thereof. In other words, there was an entire 

absence of legal proof showing either p la in tiff’s appoint-
ment in a will or p la in tiff’s appointment by a court of 
competent jurisdiction.

15. Our last ground for urging the motion for non-suit 

was that plaintiff failed to prove the title asserted by his 
complaint and by his bill of particulars. In our consid-
eration of Point I  of thi$ brief, we have already pointed  

out what documents th ^ p la in tiff ’s bill of particulars re-
ferred to, and have also indicated the cases showing the 

necessity of showing the title so asserted in the bill of  

particulars. The Court will not find the slightest scintilla 
of evidence of the deeds, the will or the record of probate 
(all referred to in the bill of particulars), and because 

of this failure of proof, the motion for non-suit should 
have been granted. See U. S. ' Fidelity, etc., Co. v. Don-
nelly, 68 N. J. L. 654, 54 A tl. 547. Counsel for respondent 

m ay argue that this proof was supplied by the defend-
ant, but it should be borne in mind that what was offered  

when Exhibit D. 4 went into evidence was not the deeds 

or the will, but was m erely the bill of particulars, the 
p la in tiff’s statements used as an admission against his
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interest under the authority of Parrot v. Nugent, 91 N. J. 

L. 302, 102 A tl. 899. In other words, the failure of proof 

was never supplied; the deeds or will were offered by  
V  neither side.

16. B y  reason of the statements made in the foregoing  

fifteen paragraphs, the motion for a non-suit should have 

been granted and its overruling was error.

POINT III.

The Trial Court erred in failing to direct a verdict for 
defendant.

1. The only testimony offered in behalf of the de-
fendant was documentary in character, and consisted of 

the follow ing:
A . Proof of claim against R oyal K n ittin g Mills, 

made by Herbert S. North, dated Febru ary 18tli, 
1921, for rent from October, 1920, through and in-
clusive, January, 1921, printed at page 84, State  
of Case.

B. Ten checks of Jersey K n ittin g M ills from  
Febru ary 1, 1921, through and inclusive, November, 
1921, printed at pages 86-90, State of Case.

C. D efendan t’s demand that plaintiff furnish bill 
of particulars, State of Case, p. 91.

D. P la in tiff’s bill of particulars, State of Case, 
pp. 92-104.

This testim ony and that offered by the plaintiff, already  

pointed out under Point II  of this brief, was all the tes-
timony in the case, and justified the request for a direction 
of a verdict.

2. Such direction was proper because as already stated, 
under Point I I  of this brief, it already appeared from the 

p lain tiff’s case that he h ad 'failed  to prove any legal title, 

and had proved that the right of possession was certain-
ly  not in him. B u t with the introduction of the plain-
t iff ’s bill of particulars, it further appeared that even if  

the defendant had no title, the title was vested not in this
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executor-plaintiff, but in two other individuals, H erbert
S. North and Em m a North Alioth.

3. In Parrot v. Nugent, 91 N. J. L. 302, 102 A tl. 899, 
this Court, speaking by Justice Black, in addition to 

holding that the office of a bill of particulars in an ac-
tion of ejectment coniines the evidence of title to the m at-
ters contained therein, also holds that when offered in 
evidence, such hill of particulars is an admission against 
the party delivering it of what such party claims, hut it 
cannot he taken as proof of the facts stated therein. W ith  

this idea in mind, E xhibit D. 4, p la in tiff’s bill of par-
ticulars w as offered in evidence by the defendant, and 

that contains a will, the salient provisions of which, in-
sofar as the question in issue here is concerned, are as 
fo llo w s:

First. Paym ent of funeral expenses.
Second. G ift of property not here involved.
Third. G ift of property not here involved.
Fourth. G ift of property not here involved.
F ifth . “ A ll the rest and residue of m y E s -

tate, both personal and real, whereso-
ever and whatsoever the same m ay be, 
I  direct shall be divided into two equal 
parts, one share I  give and bequeath 
to m y son Herbert Sayre North, his 
heirs and assigns forever. The re-
m aining share I give and bequeath and 
devise to m y son H erbert Sayre North. 
To have hold manage and invest the 
same for the following use and pur-
pose,”  (then follows a life estate of 

I the income to the testator’s daughter,
and to her children until they are of 
age) “ at which time that portion of 
m y estate that is held in trust for  
them is to be divided ‘ E q u a lly ’ among 
her children ‘ per stripes’ share and 
share alike * *

Sixth. Provisions not here involved.
Seventh. Provisions not here involved.
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E ighth. “ I  hereby name and appoint m y son
H erbert Sayre N o r th ---------- under this
will and I direct that they shall not be 
required to give any bonds, in order to 
act as Executors and I  give and em-
power and authorize them as E xecu t-
ors and Trustees, to sell, convey any  
Real E state, or Interest therein I  m ay  
die seized and to give good and su f-’ 
ficient deed therefor.”
Dated, August. 4th, 1910.

State of Case, pp. 100-104,

There having been no specific devise of the property  

mentioned in the complaint, the plaintiff in this case, takes 
title to that property, by virtue of the fifth clause, the 

residuary clause, or exercises power over this property  
by virtue of the eighth clause of the will. The residuary  

realty is divided into two parts, by the fifth clause of the 

will, and the devise of one part is to Herbert S. North  

as an individual and strictly for his own benefit, and the 

devise of the other part is to Herbert S. North as trustee 
for certain specific purposes. In other words, taking the 

most liberal construction, H erbert S. North and Herbert 

S. North, Trustee, in law  two distinct and separate, 

persons, are tenants in common of all the testato r’s realty  
of which he died seized. (Parenthetically, it m ay be sug-
gested, that with the issue arising in a court of law, as 

distinguished from a court of equity, the legal title of the 
residuary realty must have descended to H erbert S. North  
personally, if  the courts of law will not recognize the 

trust.) It is not now argued whether the remainderman, 

the children of Mrs. A lioth  are or are not the holders of 
the legal title of the one-half interest, or who in the ab-
sence of such children, are the holders of the legal title. 
I>ut as said before, taking a situation most favorable to 

plaintiff and most unfavorable toward the defendant, the 
title to this residuary property, by virtue of the terms 
cr the fifth clause of the will itself is in either Herbert 
S. North and Herbert S. North, Trustee, as tenahts in
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common, or it is, as parenthetically pointed out, in H er-
bert S. N orth individually.

4. Counsel for respondent will, however, say, as he 

is indeed bound to say to support this judgm ent that 

either, first, the title has been devised to the executor, or 

second, that the eighth clause of the will offers sufficient 

authority for the institution of this action. Nowhere in 
the will is there a devise o f this property to the executor. 
Therefore, it must be considered what is the effect of the 

words “ I  give and empower and authorize them as E x -
ecutors and Trustees, to sell convey any R eal E state, or 

Interest therein I  m ay die seized and to give good and 

sufficient deeds therefor.”  This Court will observe that 

there was here no direction, but m erely a power. The  
title  has not been changed by the grant of power, and 

until the property is sold in  pursuance o f the power (if  

indeed the power is broad enough) the title remains where 
it has been cast by the will— which is, as indicated in par-
agraph three of this point— not in H erbert S . N orth, E x -
ecutor. Furtherm ore, the grant of the power was not to 

North, Executor, but to E xecu tor and Trustee.

5. W e believe the foregoing argument to be supported  

by the authorities in this state. A  provision similar to the 
one here existing was considered in the case of Cook  v. 
Cook, 20 N. J. E . 375; where Chancellor Zabriskie says :

“ In this case, the executor was not directed  or 
required to sell, except so far as a sale was neces-
sary for the purpose of paying debts and the 
legacies directed to be paid. A s  to the rest it was a 
mere power which he could exercise or not, at his 
discretion, and, therefore, the land m ust be con-
sidered to have retained its character as land un til 
the actual sa le.”  Cook  v. Cook, 20 N. J. E . 375, 377.

C itin g the Cook- case, Chancellor Runyon in Rom aine v. 
H endrickson, in considering a similar provision said:

“ The power of sale is not one that is to be exer- 
. cised on the happenings of a certain event, or at a 

given time but is wholly discretionary, not only as. 
to the time of sale, but as to whether the sale shall
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ever be made. I t  m ay never be exercised. It  is a 
power and not a trust. The land was not devised to 
the executors, and in the meantime, until the sale, 
the tit le  is in the heirs, and they have power to> 
transfer their in terest in  it * * (Rom aine
v. H endrickson, 24 N. J. E . 231, 237.)

In respect to a devise of realty to certain beneficiaries 

(as in the case at bar) and the power given to an executor 

to sell, Vice-Chancellor Grey, in the first paragraph of 
his opinion in H att v. R ich, said:

“  This was the devolution of the title. A ll of these 
devises were subject to the power of sale given to 
the executors. * * * There is no direction to
sell, but there is the fullest authority to do so. In  
such cases the land retains its character as land 
until it is actually sold. * * # Meam vhile, by
the testa tor ’s residuary devise, the title to the lands 
vested in his children, subject to be devested by the 
execution o f Hie power by the executors”  (H att v. 
R ich, 59 N. J. E . 492; 45 A tl. 969).

See also Schem er  v, Sche'iner, 116 A tl. 683.

6. W e believe that from the foregoing that it is 

apparent that, at the close of the entire case, the undis-
puted  evidence, on the authority of C ity  T ru st Co. v. Cohen, 

N. J. L. 112, A tl. 852 (holding that the plaintiff, in 

an action of ejectm ent must recover on the strength of his 

own title, and not because o f the weakness of defendant’s 

title), warranted the direction of a verdict for the de-
fendant, because:

F irst, the plaintiff, North, Executor, had not 
proved a right to possession in him self as such 
executor.

Second, it appeared affirmatively, and undispu- 
tably, that others than the plaintiff were entitled to 
possession, it being immaterial in this action whether 
such persons are North individually, North and 
North trustee, as tenants in common, or the un-
known remainderman of the North, Sr., estate.
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POINT IV.

The Court erred in failing to charge the jury that “ The 
plaintiff has not proved his right to possession of the 
premises, and you must therefore find a verdict in favor 
of the defendant.“

1. W hat we have said under Point I I  and Point I I I  is 

our justification for the m ateriality and propriety of this 

request to charge. The T rial Court denied this request 

(State of Case, p. 65, 1. 25, and p. 69, 11. 20-23) and excep-

tion was allowed (p. 67, 1. 7).

POINT V.

The Court erred in failing to charge the jury that “ It 
appears affirmatively that some party, other than the 
plaintiff, is entitled to possession of the premises, and 
you must therefore find a verdict in favor of the defend-
ant.”

1. W hat we have said under Point I I  and Point I I I  is 
our justification for the m ateriality and propriety of this 

request to charge. The T rial Court denied this request 

(State of Case, p. 65, 1. 25, and p. 69, 11. 25-30), and excep-
tion was allowed (State of Case, p. 67, 1. 7).

POINT VI.

The Court erroneously charged the jury.

1. Four of the appellan t’s grounds of appeal, based on 

the C o u rt’s erroneous charges to the jury, are numbered 

6-9 consecutively and are printed on pages 23-24 of the 

State of the Case. The erroneous m atter set up in ground  

of appeal # 6  will be found in the C o u r t’s charge at p. 63, 
11. 18-35; the erroneous m atter set up in ground of appeal 
# 7  will be found in the C o u rt’s charge at p. 63, 11. 35-40, 
and p. 64, 11. 1-10; the erroneous m atter set up in ground  
of appeal # 8  will be found in the C o u rt’s charge, p. 64,
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11. 10-15; the erroneous m atter set up in ground of appeal 

# 9  will be found in the C o u rt’s charge at p. 64, 11. 22-31.

2. A  reading of the charges, above refererd to, will 
sufficiently indicate to this Court that they embrace the 
following underlying idea and proposition, the defendant 
was found in possession of the prem ises, and the presum p-
tion therefore exists in  this case that it1 holds an assign-
ment o f the lease, and in the absence o f explanation this  
presum ption continues, and fu rther that the ju ry  has the 
right to consider the possession o f the defendant as evi-
dence o f an assignm ent or sub-letting made in breach o f  
the lease.

3. This charge injected a theory into the case that the 
plaintiff m ight still recover possession  (even if  his original 

claim failed) on a different claim to title  than that set up  
in the bill o f particulars. F o r the reasons set up in Point I  
in this brief, this charge was erroneous and harmful.

4. T his charge was contrary to the record adm issions 
in this case. The fifth separate defense (State of Case, 
p. 6, 11. 1-20) in substance states:

A . On Jan uary 13th, 1917, North, Exr., made a 
lease from the premises in question, to North, Inc.

B. The premises described in the complaint are 
a portion of the premises described in the lease.

C. Prior to November 20th, 1920, North, Inc., 
assigned said lease to R oyal K n ittin g Mills, a cor-
poration o f  N. J.

D. On November 30th, 1920, R oyal K n ittin g M ills 
was, by the Court of Chancery of New Jersey, 
adjudged an insolvent corporation pursuant to the 
Corporation A ct, and Samuel Roessler was pursuant 
thereto appointed as its receiver.

E . On Jan uary 13th, 1921, said Chancery R e-
ceiver assigned all his title in said lease to Joseph  
Meltzer.

F . “ The defendant, at the time of the institution  
of this suit, maintained some of its property and 
chattels in several portions of the premises described
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in said lease, with the approval and consent of said  
Joseph M eltzer.”

The allegationsvfjfcbis defense are not denied in any 
portion of the and are therefore constructively
admitted; the plaintiff m erely reserved the right, in his 

replication (State of Case, pi 16, 11. 35-40), to strike out 

the defense, but never made such motion. In the face of 
this record admission, it was highly prejudicial to the 

defendant to have the Court mislead the ju ry  by the non-
existent presumption of an assignment from  M eltzer to 

the defendant, Jersey K n ittin g  Mills. In this manner, the 

T rial Court raised an issue which was not in the pleadings. 

A n d since without assumption, of either fact or law, there 
was no basis for the T rial Court going into the question 

of whether such assignment (or subletting) by M eltzer 

was justification for a forfeiture. O f course, in this con-
nection, we desire to repeat what we have said in para-
graphs 5-8 under Point II, that an assignment or sub-

letting does not ju stify  a forfeiture.

5. These requests were also erroneous because the case 

was not tried on the theory that the lease was forfeited  
because M eltzer assigned the lease to Jersey, but was 

tried (and im properly also as we have heretofore con-
tended) on the sole question whether the lease had been 

forfeited b y  North, In c.’s, assignment to Royal.

Conclusion.

The result of this case, as we see it, was not m erely the 
injustice resulting from  the T rial C o u rt’s submission to 

the ju ry  of an issue which was not in the pleadings and 
had not been tried (whether there was an assignment by  
the lease from M eltzer to Jersey) and the consequent 

inability of the defendant to meet this issue, since it war, 
raised for the first time in the C o u rt’s charge (and not in 
the pleadings) an analogous situation to that presented in 

Goodyear Tire & Rubber Co. v. Kruvant, 115 A tl. 304 
(decision b y  Justice Parker), but the result also is, as
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seems plain from  the uncontradicted evidence in this case, 
that the plaintiff had undoubtedly waived any grounds for  

declaring a forfeiture, and that the judgm ent is not res 
adjudicata  against the persons actually holding the title. 
A ll the questions raised here were raised by appropriate  

exceptions, motion for non-suit, request for direction, 
requests to charge and exceptions to the T rial C o u rt’s 

charge, and in view  of the m anifest, prejudicial error, we 
urge the reversal of the judgment.

R espectfully submitted,

K A N T E R  & K A N T E R ,  

A tto rn ey s and o f Counsel 
with D efendant-A ppellant.

E L I A S  A . K A N T E R ,

O f Counsel.
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