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1. APPELIATE DECISIONS ~ SITHENS v. GLEN ROCK,

S. Douglas Sithens, t/a )
g .
. Hong Wong House, ) On Appeal
Appellant, ) CONCLUSTONS
Ve ind
| ) ' ORDER
Mayor and Council of the - ‘
Borough of Glen Rock, )
Respondent. )

- am e es es e ee W W w mm Wm s e wm e

Ferro, Lamb and Kern, Esqs., by Albert E. Ferro, Esq.,
Attorneys for Appellant
James J. Dooley, Esg., Attorney for Respondent
BY THE DIRECTOR:
The Hearer has filed the following report herein:

Hearer'!s Report

14

This appeal challenges the action of respondent Mayor
and Council of the Borough of Glen Rock (hereafter Council)
which, on October 11, 1971, unanimously asdopted the following
resolution denying appellant's appllcation for a plenery retail
consumption license:

"WHEREAS, S, Douglas Sithens has applisd to the
Borough Council for issuance of a Plenary Retail
Consumption License for premises situated at 928
Prospect Streset, Borough of Glen Rock, &lso known
‘a8 Lot 41, Block 162-V, and

WHEREAS, the Borough Council has conducted the
requisite statutory investigation and has further
considered the application with due regard to the

~ publie interest involved including such factors as
the proximity of the premises to an existing bar
and restaurant, the adequacy of such existing
facilities to serve the nsighborhood and the effect
on the immediate adjacent residential area,

. NOW, THEREFORE, BE IT RESOLVED by the Governing
Body, having considered the evidence submitted and
the factors heretofore set forth, makes the
following findings:
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1. The Plenary Retail Consumption License is
sougnt for the operation of a restaurant where
alconolic bevsrages will be served and would
additionally psrmit the sale of package goods
and beer {or off-premises consumption.

2., The proposed facility is immediately adjacsnt
To an ezisting bar and restaurant located in the
same premises and an additional Plenary Retail
Distribution facility sa% 92 Prospect Street.

3. The additional facility if granted, %ou;d
resul necentration of sucn/TaC¢L1

8 adequately served Uy

Appellant alleges tnat Tthe action of the Council was
erroneous and should be reversed bec ause the granting of the
in:tauu anpl;caulon would not result in an over-concentration of
such facilities inthe area; would not have an adverss effect on
the adjecent residential district; would not be against the public

rest; and would logically confoxi with zoning requirements in
the municipality. Lastly, the applicant asserts that ne has
proven a need ror the facility,.

t;‘i‘

The answer of the Council denies appellant!s allegation
and avers that its action in denying appsllanit's application was
a vaiid and reasonable exercise oif its discretionary power.

The matter was heard de novo pursuant to Rule 6 of State
Regulstion ¥o. 15, with leave To counsel ,to present further
evidencs and cross-cxamine witnesses. Additionally the tTranscript
of the hearing below was cdmitted into evidemce pursuant to Rule 8
of State Rsgulation No. 15, together with the minutes tTranscribed
av said bear;nc, several drawings and diagrams, depicting ths

various licensed premisss and dbusinsss sections of the Borough,

and a copy of Local Ordinance No. Olli, effective on November 13,
1951, which amsnded an earlier ordinsnce "LIMITING THE NUMBER AN
TYPE OF LICENSZS TO SELL ALCOHOLIC BEVIRAGES IN THEE BOROUGH OF

GLEN ROCXK.M Sub-p&va raph (b} of Section 1 of said ordinance

limits the number of plenary retail comnsumption licenses to two (2)e

D

It was established that on the date that the instant
application was submitted to respondent by appellant, two plsnary
retail consumption licenses had been issued by respondent. Since

the g plication of the above ordinsnce will be dispositive of the
matter a brief review of the evidence with respect thereto and
the controlling law is appropriats.

The Council may, according to its population and pursuant
isions of N.J.S5.A. 33’”*12.;4 {as amended June 7, 1971
issue four plenary retail consumption licenses. Further.
clipality may limit the namber of licenses to sell alcoholic
zes ab relia 11. Ned.S.4. 33:1=l10. It is well estabiished
local issuing authority has the right to limit the issuance
nses or even to refuse to issus any licenses, and maj ao so
‘nance further limiting the State statute. Re.S. 33:1l-

v. Burnett, 115 N.J.L. 254 (Sup. Ct. 1935); Fanwocd v.

59 W.J. Supere 306, 319, This was done by the Council.

Goilonial Hotsel Inc. v. Cape May, Bulletin 1479, Item 1;
, 1niCe. V. Point Pleasapt Seach,bBulletin 732, Item 2;
WSKY V. LowWari, L02 N.Je BGe. 109; Sayreville Italian-

can Cluo Ve Sayreville, Bulletin 1411, Item 1.
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, I, therefore, find that the action of the Council
bherein wazs not erronscous and was within its lawful authoity, was
coqgistent and in conformity with ths provisions of the apﬁlicable
ordinance. It is, thorelore, recommendsd that said action be
affirmed and the appeal herein be dismissed.
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Conclusions and Order

2=

No exceptions to the Hearer's report were filed
pursuant to Rule 1 of State Regulation No. 15,

Having carefully considered the entire record hnerein,
including transcript of the testimony, the exhibits and the
Hearer's report, I accept the recommendationsof the Hearer and
adopt them as my conclusions herein.

Accordingly, it is, on this 25th day of Ma% 1972,
ORDERED that the action of respondent bs shd the

same 1s hereby affirmed, and tne sappeal herein be and the
gsame 1s hereby dismissed,

RCBERT E. BOWER

DIRECTOR
2. APPELLATE DECISTONS - BROGAN v. RIDGEWOOD.
J. Peter Brogan and Thomas F. )
Ruane, t/a Bro-Rue,
’ AY
/ Oon Apped
Appeliants, PP
. / CONCLUSI ONS
® ) and
b . OFDE
Mayor and Council of the IR
Village of Ridgewood, )
Respondent. )

Jeffer, Walter, Tierney, DeXorte, Hopkinson & Vogel, Esgs.,
by Jeroms &. Vogel, Esqg., Attorneys for Appellant
Charies C. Collins, Esqg., Attorney for Respondent

BY THE DIRECTQ : ‘
The Hearer has filed the following report herein:

Hearer's Report

Appellants sppeal from the action of the Mayor and Council
of the Village of Ridgewood (hereinafter respondent) which denied
the application of appellants for the renewal of their plensary
retail consumption license for premises 330 Franklin Turnpike,
Ridgewood, for the 1971-1972 licensing periocd.

Appellants allege that the acts of respondent were arbi-
trary, capricious,; unreasonable and violative of applicable law
in that said action was based on Tacts which do not exist and on
conclusions of law which are improper and irrelevant,

The reasons set forth in the resoclution of respondent
are as follows:

"l . No substantial use of the existing license at .
the said premises has been made since prior to March 25, 1970.

2s Over the period of tims since the license was last
previously renewed the premises have been allowed to deterior-
ate into a state of disrepair.

3s Thne applicant has vigorously pursued and obtained
a variance to use the premises for a nursing home and pre-
liminary site plan approved of said projsct.
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i, The premises had been operated as a non-
conforming use in an R-2 single family residence zone,
Recent suSpepsion of operation as &n inn together with
the active prosecubtion of alternate plans for use of the
property constitute an abandomment of the non-conforming
use under the provisions OI NeJeS.A. 40:55-118 and Village
of Ridgewood Ordinance #1316, Section 602(d) thersby
prohibiting renewal of such use.

Appellants argue that thers has been substantial use of
the premises; the premilises had not been allowed to deteriorate;
the act of appellants in ocbbaining a variance for an alternate
use of the property has no bearing on the present: appﬁ*catlon,
and there is no legal or ;ﬁﬂtual basis for the conclusion thati the
conduct of appellants constitute an abandonment of non-conform 1ing
use.

The appeal was neard de¢ novo pursuant to Rule 6 oL State
Regulation No. 15, with full oaporuunluy afforded the parties to
present evidence pursuant thereto and cross~examine witnesses.

Thomas F. Ruans, co-licensee and one of the appelliants,
testified as follows: ‘

The premises in question consist of a fiftsen-room
dwelling existing as a non~ﬁon50ﬂmiﬁg use in & residential zons,
has been licensed to dispense alcoholic beverages for approximately

twenty-~five years and the prosent owners acquired both license and
premises approximately August 2, 1969. This license was in
operation from October 1959 through March 1970, and from August 18,
g
7

1970 through August 29, 1570, when it became necessary to Suspend
the ooeratlon because the manager who .was engaged to actually
operate ths prenlses defaulted and appellants were unable to find
an adesguate rep acement. It was reopened on a limited basis in
June 1971, during which tims no fcod was served and. only the base-
ment and first floor were bsing vtilized. The premises were
operated continuously {fyrom Juns 17, 1971 until the date of the
hearing herein on a limited ba31s& as 4 bar only, although the
entire first floor, including three dining rooms was described as
licensed premises.

he premises in Juns 1971, ths

¢ some minor plumbing and electricsa

n in the extended period (August 1970-
he premises was not operated.

Prior to reopening ¢l
licensees were required Lo malk
repairs caused by deterioratic
June 1971) during which tims ti

On June 17, 1971, the witness contacted the local
director of health and welfare for an inspection of the licensed
premises. Such inspection was duly made on June 22, 1971, coinci-
dentally, the seame dabe that the respondent voted to deny the
renewal of the license. The licensces were not provided with a
copy of the health director's report.

Ruane asserted that the initlisal purpose for the purchase
of the license hereinwas to build a nursing home on the property
and seek a place-to-place translfer of the liceunse. An application
to the local ‘authority for a zoning variance to permit the con=

truction of a nursing home had been successful but financial
difficulties had made construction impossible. Appellants ars
prominent businessmen with little or no sxpsrience in the opera-
tion of a restasurant or bar. '

The extensive period of non-activity was caused by the
inability of appellants to find satisfactory management personnel.
Ultimately and reluctantly they were required to open and operate
the business themselves and 1L is intendsd that appellants will

%
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continue to operate on the limited basis described until such
time as either a qualified manager can be found or until such
time as tThe construction of a nursing home becomes feasible. The
latter of the two alternatives being relatively remots, appellants
presently intend to pursue the restaurant business.

The only additional testimony presented was that of
Edward J. Gage, Jr., Director of Health and Welfare of the Village.
of Ridgewood, for the past nineteen years.

During the period Trom June 30, 1970 to June 22, 1971,
he made several informal visits to the premises and rade
inspections of the exterior onlye. The condition of /the building
satisfied him that it was not in use. He noted one broken window
onn the second floor of the building and some broken boards on the
rear of the buildinge.

On June 22, 1971, at the request of appellants he made
a formal inspection of the interior of the premises confined only
to these areas intended by the appellants to be used for dis=-
pensing alcoholic beveragese

In his opinion the premises were adequate and would not
prevent the issuance of a license to dispense alcoholic Deveragese.
He thereafter advised Ruane that the premises were satisfactory.
"...*ram a sanitary point of view." It should be noted that the

inspection was made and the report presented on the same dgy that
respondent denied the renewal of the license herein.

N He emphasized that he felt the area described in the
license application was adequats for serving alcoholic beversages
but that the kitchen areas was in need of” repair. He concluded
that he would have sapproved the operation of the premises as a
bar only, but would be reluctant to approve its use as a
restaurant.

Initially it should be noted that the decision whether
or not a license should be issued rests within the sound dis-
cretion of the local issuing authority in the first instance,
Blanck v. Magnolia, 38 N.J. 48l; Fiory v. Ridgewood, Balletin

1932, Item 1 (and cases cited thereinj.

On the other hand an owner of a license or privilege
acquires by reéason of its investment therein an intersest which
is entitled to some measure of protection, Twp. Committee of
Loakewocod Twp. v. Brandt, 38 N.J. Super. .62 {App. Dive 1955);
Re T0-JON, IhCe, V. wauchung, Bulletin 1946, Item 1.

With respect to the reasons for denial of renewal it is -
clear that the evidence presented raises two justigiable issues:

(1) honuuser/abanaonment.
(2} Deterioratlon of the premises.

Generally, mere non=-use will not of itself void a licenses
However, a municipal issuing authority should not be required to
renew a license under which no business has been conducted for a
protracted period unless conv;ncing evidence in explanation and
justification of non-user is adduced. Re Hudson-Bergen Package
Stores Assoc. V. Garfield et al., Balletin 1976, ltem 3.




BULLETIN 2055 PAGE 7.

s

"To accomplish abandomment, the facts or
circumstances must clearlyimiicate such an
intention. Abandomment is a questicon of inten-
tion. Non-user is & fact in determining i%,
but is not, even for twenty years, conclusive
evidence in itself of an abandonment. Raritan
Water Power Co. v. Veghte, et al., 21 N.J.

Eq. 63 (1869 at p.Lc0.

Further:

"Since abandonment bespeaks & voluntary
relinquishment and involves the elemen't of
intention, mere non-user, though a fadt to be
considered,; 1s not of itself adeguate to sustain
such a finding." River Development Corp. Ve
Liberty Corpe., 29 N.Je. 239 (1959) at p.2il.

It is clear that the facts elicited in the instant matter
indicate an intention on the part of appeliants to contlnge the
existence of the license in questione.

With respect to the guestion of deterioration and disre-
pair it is sufficient to say that the local health officer
testified that, in his opinion, the premises wers adequate from
a health and sanitation standpoint for use as a bar or tavern.

The burden of establishing that the action of a municipal
issuing authority is erroneous and should be reversed rests with

the appellant. Rule & of State Regulation No.15.

I find, based on the crsdible evidence presented, that
the appellants have sustained that burden zand a ccordingly
recommend that the action of the respondent herein be reversed
that that it be directed to renew the licenss in accordance
with the application heretofore filed, with the express con-
dition that within the current licensing period the appellants
herein resume operation of the licensed premises on a substantial
full-time basis, and that the failure ol appellants to do so
shall be a negative factor to be considersd by respondent upon
application for renewal of this license for the 1972-1973
licensing period.

Conclusions and Order

' Exceptions to the Hearer's report, with sSup-
porting argument, were filed by respondsnt pursuant to Rule
1l of State Regulation No., 15,

Having carefully considered the entire record
herein, including the transcript of testimony, sxhibit,
hggrer’s report and the exceptions filed with reference thereto,
which exceptions I find to have been satisfactorily considered

by the Hearer or to be lacking in merit, I concur in the find-

ipgs and conelusions of the Hearer and adopt them as my conclu-
sions herein.

Accordingly, it is, on this 26th day of May 1972,

ORDERED that the action of respondent Mayor and
Council of the Village of Ridgewood in denying appellants!
application for renewal of their plenary retail consumption
license is hereby reversed, and respondsnt Mayor and Council
is hereby directed to grant renswal of appeilants' license for
the 1971-72 license period,

ROBERT E. BOWER
DIRECTOR
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3. APPELLATE DECISIONS - CEDENC v. UNION CITY.

Nt

Antonio Cedeno,

Appellant, )
. On Appeal
Ve /
\ CONCL USLONS
Board of Commissioners of } and
the City of Union City, ORDER

) s
. f
Respondent. i

/
- am wm wm we M e wn  em wm em oe we e

-
Gresnberg and Feiner, Bsqs., oy nobert Greenberg, ZS5Ge.;
Attorneys for Appellant
odward J. Lynch, Esg., Attorney for Respondent
BY THE DIRECTOR:

The Hearer has filed the foilowing report herein:

Legarer's Report

—d

Board of 00mm19~1oraro of the City of Union City (Board) which
by resolution dated November 23, 1971 ‘revoked the plenary
retail cgonsumption license issued To appellant for premises
2510 Central Avenue, Union City, "effective immediately" alter
finding appellant guilty of the following charges, as amendsed
as to Charge 1, as follows: .

Appellant appeals from the action of the respondsnt

”3'

u ®

", Allowing, permitting and sufferinz th
licensed premises to be used for ths sale of H
cotics more particularly Heroin on the ¢0Lloﬁ¢nb
dates and by the following persons: On Marcan 17,
1971, Hector Gaston sold & pack of heroin for -
five dollars. On April 20th, 1971, Manny Sanchsz
sold two tinfoil paclits of heroin for ten dollars.
On April 22, 1971, Figuel 'Tito' Rentas sold two
tinfoil packs 6f heroin for ten dollars. On
May 3rd, 1971; Hector 'Hoboken' Robles sold two
small packages of herocin for ten dollars. On
May Lth, 1971, Juan Rubio sold two tinfoil packs
of Heroin for ten dollars. Said sales originated

and or took place in and about the licensed
premises by the aforesaid persons of i*-wrepuua all
in violation of Rule I, State Regulation No. 20,

m

2. On all of the aforesaid dates you did
permit the licensed premises to be used in further-
ance or aid of the aforesaid illegal activity all in
violation of Rule L, State Regulation No. 20."

Upon the filing of the appeal and aiter a hesring on
an order to show cause, an order was entered by the Director on
December 3, 1971 staying the Board's order of revocation pending
the determination of this appesal.

Appellant alleges that the action of the Board was
erroneous becauszse (a) the alleged illegal activities occurred
cutside the premises and without the knowledge or participation
of appellant; (b) that the testimony was nobt based upon competent
proof; {¢) that thers were improperly admitted into evidence,
Laboratory and Police reports; and (d) the respondent failed to
establish a prime facie case.
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The answer of respondent denies the substantive alle-
gations of the appellant and sets forth in separate defenses that
{a) the appellant maintained his premises as a nuisance, and (b)
that narcotic traffic existed at the premises for "a long period
gf time" and the purchase of narcotics by police officers

emanated from the licensed premises'.

The matter was presented for determination upon the
transcripvs of the proceedings held before the Board together
with supportive testimony produced on behalf of the partiss
herein, pursuant to Rules 6 and 8 of State Regulation No. 15,

The transcripts reflect the following: q%rl Sicolsa,
an undercover agent connected with the Hudson County Prosecutor's
office was assigned to conduct an investigation with respect to
narcotics activity in and outside the appellant's licensed
premises and made a surveillance of the premises between March
and June 197l. He scted under the supervision of Detective
Sergeant Mona and Detective Corcorin of the local police depart-
ment. This ‘investigation was part of an arsa-wide investigation
of narcotics activity which apparently prevailed on & largs
scale in that general vicinity. '

On March 17, 1971; he met two men who asked him whether
he wanted to buy heroin. He indicated that he did. They drove
him to the corner of Central Avenue and 25th Street which is near
the licensed premises and he waited in the car. The two men
entered the licensed premises and shortly thereafter one Hector
Gaston emerged from the btavern and entered his car. They then
procesded from the premises and the transaction was consummated,
A preliminary field test by the officers indicated that the tin-
foil pack purchased contained s white substance which was positive
for opiate {(heroin).

The next transaction occurred on April 22, 1971. The
officer went to the tavern, looked into the premises and saw one
Migael (Tito) Rentas. Rentas saw him, left the tavern, and out-
side the premises asked nim whether he wanted to make & buy.

He told him he wanted two bags for $10, whereupon Rentas went
back into the bar arsa, came out within a few minutes and handed
him the two tinfoil packs. A preliminary field test again was
made which showed that the packs contained & white substance
which was positive for opiate (heroin).

The next transaction took place on May 3, 1971l. On
this occasion one Hector "Hoboken" Robles sold him two small
packets of heroin for $10. The same procedure took place.
Negotiations were made outside the tavern; Robles went into
the tavern, emerged within a minute, handed him the two packs
for which he was paid $10.

On May l, 1971 a similar transaction was made with Juan
Rubioc who met him in front of the tavern and negotiated the
transaction; Rubio went into the tavern, emerged within a minute
and sold him two packets of alleged heroin for $10.

Oon none of these occasions were the transactions con-
ducted inside the licensed premises.
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Aftsr the field tests were made, the packets of alleged
heroin weres sent to the State Police Laboratory; the State pollce
laboratory reports introduced into evidence established that
they did;, in fect contain heroin. However, it should be noted at
this point that ths chemist's reports were admitted into evidence
over the timely objesction of counsel that the reports could not
be cross-sxamined end the contents thereof wers not established
through the testimony of the chemist who prepared the reports.
Counsel's objsction was overruled; nor was the chemist produced
at the de novo hearing in this Division.

Testimony with respect to the surveill&ncefand the transe-
ections were corroborated by Sergeant Mona who was at all times
stationed at & point of cbservatlon@

Antonio Cedeno, The appellant herein, gave the follow=-
ing account: He has been the licensee of these premises for the
past three years and sctually tends bar there every day. He
tries to run a "clean' place and most of his patronage are
regular customers, slthough he does have some transient businesss
Approximately all of his patronage are of Spanish or Puerto
Rican descent.

He does not remember ever seeing Officer Sicola in his
premises except on one occasion when the officer entered the
premises and spoke to a coupls of his patrons. He insisted that
he told him to leave because he didn't want "a group in my tavern.”
The individuals mentioned herein by the officer were occasional
patrons whom he recognized but did not know by name. However,
he ingisted that at no tims did he ever sse or observe any trans-
actions in +the premises relating to narcotics nor was he aware
that such sctivity Ttook place. Hs sdmitted, howevsr, that his
license was suspended for sixty days in 1970, upon a plea of
guilty to a charge allowing and permitting gambling in the
licensed premises.

He also acknowledged that he saw Officer Sicola on the
outside of the premises, but never saw or was aware of any trans-
actions which ths officer made with any of the patrons in the
premises.

It was conceded by the Board's witnesses that none of
the slleged transactions took place inside the premises at any
time nor that Cedsno partvicipated therein.

I have carefully evaluated the testimony of the wit-
nesses and cbserved thelr demeanor on the witness stand. We
are dealing hexre with a disciplinary proceeding which is civil
in nature and reguires proof by a preponderance of the believable
evidence only. Butler QOak Tavern v. Div. of Alcoholic Beve
Control, 20 N.J. 273 [(1956); Hornauer v, Div. of Alcoholic
Deverage Control, LO N.J. Super. 501, 503 (1956). The general
rule in thess cases ig that the finding must be based on come-
petent legal evidence and must be grounded on a reasonable
certainty as to the probabilities arising from a fair considera-
tion of the evidence. 324 C.J.S. Evidence,sec. 1042. Although
the prepondsrence of esvidence rule is applicable it has been
generally held that the verdict must be supported by substantial
svidence. Ondina Corp., Bulletin 18263 Item 1, Cf. Walter v. Alt,
152 S:.W. 28 }.3;5 f‘;.g_{_!..v:

o
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Thus the central and dispositive issue in this matter
is whether the appellant "allowed, permitited and suffersd" the
agtivity to take place within or immediately outside the
licensed premises.And the licensee is responsible regardless of
his knowledge where there is a failure to prevent the prohibited
conduct in his premises. Essex Holding Corp. v. EHock, 1 N.J.
Super. 39 (App. Div. 1951). From the totality of the evidence
herein presented there is no convincing evidence to establish
that the appellant knew or might have known of the proscribed

activibty. The Board's witnesses frankly admitted that all of

fhe transactions except for the initial contact took place out-
side the licensed premises. Nowhere has there been presented
any evidence to indicate that the licensee was aware of such
activity or that he could have been aware by any action, act

or conduct. The police officers never brought these to his
attention nor is there any evidence that any of the contacts
were made in such manner as to make the licensee aware of such
contacts As the then-Director Burnett reasonsd in Re Foster and
Clauss, Bulletin 239, Item 1:

"There is; however, nothing whatsoever in the
statements or in the police Tiles submitted which
shows knowledge or awareness by the licensees, or
which might tend to impute such knowledge.

. "Unless the offense can be tied in and
brought home to the licensees by their know-
ledge, or by acquiescence, which implies
knowledge, I cannot, in fairness, hold them
responsible." ‘

Accepting the testimony of the officers herein it is neverthe-
less extremely difficult to find any evidence establishing
knowledge or participation whether direct or indirect on the
part of the licensee.

I am persuaded after observing the demeanor of the
licensee that he did not know nor wes there such conduct as
would have brought to his attention the .fact that these trans-
actions actually occurred nor that there was any conscious
participation or acquiescence on his part with respect thereto.
Cf. In re Schneider, 12 N.J. Super. {49 (4pp. Div,1951). Nor
is there evidence to support a finding of open and notorious
conduct in the said premises relating to narcotics activity.
Therefore, I do not believe that there was & failure on his
part to prevent the prohibited conduct. I therefore conclude
that the Board has failed to establish the truth of the said
charges. ' '

Furthermore, as hereinabove noted, there was no com-
petent evidence presented to establish that the packets con-
tained heroin. The chemist's reports were admitted into evidence
over the objection of appellant's attorney. The chemist should
have been produced and should have testified with respect to the
contents and be subject to cross-exemination. The bare reports were
at best hearsay and not competent to establish the truth of their
contentss They should not have been admitted into evidence over
the timely objection of appellant's attorney.

Finally it should be stated that while we recognize
the seriousness of these charges involving as they do alleged
traffic in narcotic activity, these charges must be proved and
supported by competent credible evidence. £respo V. Hoboken,
Bulletin 1915, Item 2; Cf. Re Columbis Tavern, Inc., Balleiin
1750, Item 8; Re Royal Club of Beverly, bulletin 1973, Item 8.

4
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Under the totality of the evidence presented I cannot
say that I am persuaded with reasonable certainty that these
charges have been proved. In disciplinary proceedings, 2
preponderance of the evidence 1s necessary to support and justify
a finding of guilt and doubtful questions of fact must be
resolved in appellant’s_ﬁavor, Ondina Corp., SUpPXE.

It is, accc«fdingly9 recommended that an order be entered
reversing the action of the Board and dismissing the charges.

A Conclusions and Order _ ;
No exceptions to the Hearer's report were filed
pursuant to Rule 1} of State Regulation No. 15.

Having carefully considered the entire record
herein, including transcripts of the testimony, the exhibits
and the Hearer's report, I concur in the findings and conclu-
sions of the Hearer and adopt his reeommendatlonso

Accordingly, it is, on this 26th day of May 1972,

ORDERED that the action of respondent Board of
Gommissioners of %the City of Union City be and the same is
hereby reversed, and ths charges herein be and the same are

" hereby dismissed.

ROBERT E. BOWER
DIRECTOR

4, APPELLATE DECISIONS - DARNELL'S v. NEWARK,

Darnell's;, Inc.,

)
t/a Carlis, |
Appellant, | on Appeal
Vo CONCLUSIONS
‘ ) and
Municipal ©Board of Alcoholie ) ORDER

Beverage Control of ths City
of Newarlk,

)
Respondent.

e

Norman Fischbein, Esq., Attorney for Appellant
William He Walls, Esq., by Beth Jaffe, Esq., ﬁttornay for Responqent

BY THE DIRECTOR:
The Hearer has filed the following report herein:

Hearer's Report

This is an appeal from the action of the Municipal
Board of Alcoholic Beverage Control of the City of Newark
(hereinsflter Board)} which denied appellant's spplication for a
place-to-place trangfer of its plenary retail consumption
license C-i57, from 361 Springfield Avenue bto 359 Springfield
Avenue, Newark.

The appellant contends the action of the Board was
erroneous and capriclous. The Board denied thess contentions
and asgerted i4s action was within its sound discretion based

_upon testimony presented pefore it,
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The appeal was heard de novo pursuant to Rule 6 of
State Regulation No. 15; on its benalf, counsel for the Board
introduced into evidence the transcrlpt of the proceedings
befor; the Board, pursuant to Rule 8 of State Regulation
No. 15,

At the hearing before this Division, testimony of
Carl Kaplan, principal officer and stockholder of appellant
corporation, revealed that appellant owns and operates a
tavern located on the southwest corner of Springfield Avenue
and Bergen Street. A ten-year lease for the premises was
nearing expiration and nsgotiations for renewal appebrlng futlle,
appellant purchased the property on the southeast corner of
Bergen Street and Springfield Avenue (directly across the A
street). Application was made for a place-to-place transfer
to the store in the bulilding on the adjacent corner and that
application was re jected by the Board.

The appellant is presently a month-to-month tenant in
its present location and, unless there is an approval of the
application to transfer, the present landlord has indicated that
appellant’s tenancy will -be terminated.

The transcript of testimony taken before the Board
reveals that a hearing on the application was first listed for
November 29, 1971. On that date Kaplan testified that his land-
lord would not make improvements and he purchased the.other
premises. At that time two objectors did nobt appear to move
their objections, so the matter was carried until DTecember 13, at
which time the chairman indicated to amppellant's counsel that
the Board had not yet made up its mind and the matier would be
continued until January 10, 1972. On that date, counsel for
appellant was notified that there was a request for an adjourn-
ment initiated by one of Newark's councilmen. The Board was
advised that the delays meant hardship to the appellant as main-
tenance costs for the new unused building were running. The
matter was again adjourned until January 2, 1972, ’

On that date, Councilman Westbrooks testified that he
had no objection to the transfer other than to "...indicate for
the record my total support on their behalf at this time",
indicating support for objectors pressent.

Miss Susan Wanderman, &a teacher at the Cleveland School,
raised an objectlon in that "...more bars are not really needed
at this time since there sre some in the area., We feel that
should be adequate. Also it is very bad for the children passing
all those bars. That is why most of the teachers object to the
transfer into an area where there is a bar already down the
street on the same block."

Miss Gerladine Sheppard objected saying "I see no need
for an additional bar to be established in that arsa."

Another teacher at Cleveland School, Miss Rosa Parker,
characterized her objections to the transfsr as an objection to
all taveyns, saying "...you will find Rosa Parker has bsen raising
hell about these people opening up taverns.s..”

At the conclusion of the hearing, the Board rejected the
application without ascribing reasons thsrefor. The vote was
unanimous., -
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From the testimony of the objectors, it is apparent
that the objections posed were directed to taverns generally
and not to the issue before the Board., Cf. Palmer v, Atlantic
Citvy, Bulletin 1017, Item 1. While the comments of the school-
teachers were laudable and their protectory attitude towards
the children praiseworthy, there was an absence of any logical
critique to the transfer itself. The number of licensed premises
in the immediate vicinity of the intersection would be unchanged
as would the relative distances between both the new and old
locations and other licensed premises in the arsa. Tagliaferrc v.
Newark et al., Bulletin 1710, Item 1; Cf, L. XKubisky, Inc., ve.
Paterson, Bulletin 1662, Item 2; Costa v. Verona, Eﬁl%etln 501,
Item 2.

/ .
Despite the lamentations concerning the use of the .
premises, the movement itself would presumably neilther increase
nor decrease the inherent problems connected with taverns as
were so vividly described by the witnesses,

The appellant conjectured that an unstated reason for
rejection of the application might have stemmed from an allusion
to & children's social center once in occupancy of tne proposed
location. As objector Parker noted:

"Last year they had a social center where
the children went to make things. You would.
pass there and see the beautiful things that the
children made. There was an enjoyment to pass
that corner which was next to the lsundromat,
Now the children will have to pass that
tavernse.se'
At the hearing before this Division, proof was advanced that the
occupant maintaining fthe children's social center voluntarily
removed to another building., The Board aspparently. did not know
- this at the time of its decision, although there is no refersnce
. whatever to that aspsct of the question. As no reasons werse
ascribed to the Board's sction, & review of its logic bscomes
mere speculation. L

‘ The transfer of a liquor license is not an inherent

or sutomatic right. I denied on reasonable grounds, such action
will be affirmed. Richmon, Inc. v. Trenton, Bullestin 1560,

Item 4+ On the other hand, where it appears that the denisl was
unreasonable, arbitrary or capricious, the asetion will ‘be
reversed, Tompkins v. Seaside Heights, Bulletin 1398, Item 1.

As was stated in Common Council of Hightstown v.
Hedy's Bar, 86 N.J. Super., 561,562,563 (App. Div. 1965):

"The standards of review controlling the
Director and the court on appeal are set out in
Borough of Fanwood v. Roceo, 33 N.J. 404 (1960),
affirming 59 N.J. Super. 306 (App. Div. 1960).

The court there pointed out that under New Jersey's
system of liquor control the municipality has the
original power to pass on an application for an
alconholic beverage license or the %transfer thereofs
However, its action is subject to appeal to the
Director of the Alcoholic Beverage Control Division.
-On such appeal the Director conducts a de novo

"~ hearing and makes the necessary factual ~and legal
determinations on the record before him,
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.e.oUnder his settled practice, the Director abides
by the municipality's grant or denial of the appli-
cation so long as its exércise of judgment and
discretion was reasonable...Howsver, where the
muniecipal action was unreasonable...or improperly
grounded...the Director will grant such relief or
take such action as is appropriaste. ...0On judicial
review, the court will generally accept the
Director's factual findings ... and not interfere
with his action so long as it was not unreasonable
or illegally grounded...."

From the testimony on behalf of the appell&ht, it appears
uncontroverted that the appellant could not reasonably remain in
the old location, and to protect the licensee, secured the new
location., It has been held that:

"An owner of a license or privilege acquires
through his investment therein, an interest
which is entitled to some measure of protection
in connection with a transfer." Lakewood v.
Brandt, 38 N.J. Supsr. 462 (App. Dive. 1955).

In considering appellant's contentions, I find that inas-
much as the liquor licensed premises (present and proposed) are
fairly adjacent, it is apparent that the transfer of the license
could not result in the creation of an additional license or
increase the number of present licenses in the area. Hudson-Bergen
Packags Stores Ass'n et al v. Bayonne, Bulletin 2012, Item 1. R

I find the action of the respondent Board was arbitrary,
unreasonable and an abuse of discretion ih denying the transfer in
question. Under the circumstances 1 recommend that the action of
respondent Board be reversed and that it be ordered to grant the
said transfer in accordance with.the application filed therefor.

Gonclusions and Order

R No exceptions to the Hearer'!s report wers filed
pursuant to Rule 1l of State Regulation No. 15.

Having carefully considered the entire record
herein, including transcript of the testimony, the exhibit
and the Hearer's report, I concur in the findings and con=-
clusions of the Hearer and adopt his recommendations.

Accordingly, it is, on this 3lst day of May 1972,

ORDERED that the action of respondent Municipal
Board of Alccholic Beverage Control of the City of Newark
be and the same is hereby reversed, and respondent is
directed %o grant the said transfer in accordancs with the
application filsd therefor.

Robert E. Bower,
Dirsctor.

e T 8 B bt R A K o N S A i
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5. DISCIPLINARY PROCEEDINGS GAMBLIM; (LIAR'S POKER) - LICENSE SUSPENDED

FOR 15 DAYS, LESS 5 FOR PLEA - APPLICATION FOR IMPOSITION OF FINE IN LIEU
OF SUSPENSION GRANTED.

In the Matter of Disciplinary
Proceedings against

)
)
Paris Lanes, Inc. ’ '
t/a Rainbow Lounge : ‘ ‘ ) CONCLUSIONS
199 Paris Avenue and -
Northvale, N. Jey ) ORDER .
/
Holder of Plenary Retail Consumptlon ) /-
License (-2, issued by the Mayor and
" Council of the Borough of Northvale. )

e . e m— —— S e - — — — — o - a— - a—

Licensee, Pro se
Walter H. Cleaver, Esq., Appearing for Div131on

BY THE DIRECTOR:

Licensee pleads non vult to a charge alleging that
on February 10, 1972 it permitted gambling on the licensed -
premises, viz., playing a game called "Liar's Poker," in
violation of Rule 7 of State Regulation No. 20.

A Absent prior record, occurring within the past ten
years, the license would normally be suspended for fifteen
days with remission of five days' for the plea entered, leaving
a netususpension.of ten days. Re Vitkauskis Bulletin 2027,
Item 4. : ' '

‘However, the licensee has made application for the
imposition of a fine in lieu of suspension in accordarce with
the provisions' of Chapter 9 of the Lawsiof 1971.

Having favorably considered the appllcatlon in ques- '
tion, I have determined to accept an offer in compromise. by the
licensee ' to pay aifine of $500 in lieu of suspension.

Accordingly, it is, on this 31st daywof May 1972,

ORDERED that' the 'payment 'of a $500 fine by the
licensee is hereby accepted in lieu of the suspension of
license for -ten (1I0)' days.

' ROBERT E. BOWER
. DIRECTOR

6. STATE LICENSES - NEW APPLICATIONS FILED.

Monsieur Henri Wines Ltd., 131 Morgan Ave., Brooklyn, New York
Application filed August  2,' 1972 for place-to-place transfer of licensed
warehouse, operated under Wine Wholesale License WW-2, from 63-14 Dewey Ave.,
West New York, N, J. to 38 List Road, Kearny, N, J»

One Stop Beverages, Inc., 657-669 South Park St.), Elizabeth, N. J.
Application filed August 2, 1972 for person-to-person and place~-to-place
transfer of State Beverage Distributor's License SBD-68 from Deer Park
Beverage Co., Inc., 68-=76 Cherry St., Elizabeth, N. J.

o e

Director



