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1. RETATL DESTRIAUTION LICENSE - ORJECTIONS TO TRANSFER HELD NOT
TO BE MERT TOUS ~ ORDINANCE ADOPTED AFTER APPLICATION FILED
"HEID TO FE UNREASONABLE AND INAPPLICARIE TO THE TRANSFER -
SOUGHT - APPLICATION FOR TRANSFER '‘GRANTED.

In the Matter of -an Appllcation )
by ' ‘ o
. THE GREA T A TLA NT IC & PACIF IC ) CONCTLUSIONS
TEA COMPANY )
705 Anderson Avenue,;’_ .
Cllffsade Park, N, J.. ’ )
To Transfer License D- 9 from Big N )
. Chief Iiquoms, Inc., 683-685 Anderson
: aAvenue, CliffSlde Park, ﬂew Jersey 9
vAppearanceSf George P. Moeer, Esq., for Appllcant
: " Samuel. Moskowitz, Esqg.. for ObJectors.

BY THE DIRECTOR:

‘On July.?l 1955, The Grect Atlentlc &. Pa01flc Tea
‘Company filed with me an application for transfer to it, from
Big Chief Iiguors, Inc., -of Plenery Retail D¢str1but10n Tideense
D=9, and from premises £83-685 Anderson Avenue, Cliffside :Park,
New Jersey, ito the applicant's premises at T05 Anderson Avenue,
Cliffside PRark, New .Jersey. The application was filed with me
instead of with the munieipal issuing authorlty because the
Mayor of the Porough of -Cliffiside Park 1s .an employee, in the
Produce Diviision of the Tlew York office, of the applicant
corporation. R. S. 33:1-20. Senarate written obJectionu were
filed.: ©On Auvgust 5, 1955, on behalf of Colombo 8 Wlnes and
Tiguors Corp@retlon (holder of License C-24, with the "broad
package priwvilege', for premises at 699 Anderson Avenue, Cliff-
side Park, New Jersey), and on August 8,. 1955, on behalf of the
'Hudson—Bergen LCounty Retail Liguor Stores Association. -A
‘hearing on the objections was held on September 15, 1955, and
'oraleargumentswas'held'before-me'on’Octdber’El ‘1955 '

: No objecition or appearance was made on behdlf of the
. Borough. - /A Zetter dated .September 13, 1055 set forth the
- Borough Health Departments approval of the applicant's prem-
1ses, and letkers of September 14 contained the .similar .approval
of the ocal Pollce and - Flre Deﬁartments, resoectivelw

Early #dn -June -of 1955 Plg Chlef Llouors, Ine., through
Ats Presiderit, had commenced neﬂotiatlons ‘with the applicant
corporation leoking ‘toward the 110ense ‘transfer objected to
herein., Prioerto cempletion «of <the negotlatlone, under .&n
‘agreement damed Ty o, 1955, 'the President .of Fig Chief
JLiquors., Ine. told numerous Licuor .salesmen about the pro-

- poged transfer of the licecense to ‘the . applicént., On June 21,
1955, -a ‘representative of ‘the -objeeting -Assdeciation telephoned
‘the ‘Dlvilsilon :on ‘the :subjedt -of a proposed ordinance eoncerning
distance between olensry retail distribution licensed: premises

An Cliffside itri. ‘Gn June 28, 9)5, the Worough AttOPney
wrote to fhe Diviscion: :

he lorourh of CLiffside tark is intereuted 1in intro-
‘dueing and  paseing an Ordindnee preventinp thg transfer
. . // d
7
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of Plenary- hotdL] Distribution Licenses within a distance
of 2UO ieeL of dnother such license holder ...."

|

The DiVluiOn s reapon51ve letter of June 29, 1955 gaid in part:

"These distance -between-premises ordinances are extremely
cOmplicated and, over the years, we have had difficulties
with them. = The recognized proper purpose of such ordi-
nances is not to protect licensees against too-close com-
petition but, in the public good, to prevent too great a
concentration of licensed placess in one neighborhood. In
that connection we wonder about the policy of an ordinance
on.the subject relating only to plenary retail distribu-
tion licenses. It would seem that if the Borough plans to
move a distance-between-premises ordinance it should con-
"sider most carefully the question whether plenary retall
consumptlon licenses should also be included.

“The Borough Attorney telephoned the DlVlSlon on June
30, 1955, and stated that he would bring our letter to the -
prompt. attention of the Mayor and Council and would advise them .
to consider the ordinance matter most thoughtfully. However,
on July 11, 1955, the Mayor. and Council passed on first reading
an ordinance proV1ding as follows:

"No- Plenary Retail Distribution license for the sale of
alcoholic beverages shall hereafter be issued for, or
transferred to, premises within two nundred (200) feet
~of prémises for which a Plenary Retail Distribution license
for the sale of alcoholic ‘beverages is outstanding, pro-
~vided, however, that this 1imitation shall not prevent the
'reneWal or person-to-person transfer of a license for prem-
ises licensed when this ordinance becomes-effective, The
two hundred (200) feet shall be measured in the normal way
‘that a pedestrian would properly walk from the nearest
entrence of the licensed premises to the nearest: entrance
'of the premises sought to be licensed.

The ordinance, without change, was finally adopted
(over the applicant's objections) on August 8, 1955. -

i The followling licenses are issued in the Borough of
Cliffside Park: plenary retail consumption - 37; seasonal
retailiconsumption = 1; plenary retaill distribution - 13; lim-
. 1ted retail distribution - 3, club - 2,

Anderson Avenue is the principal business street of
Cliffside Park. As noted, the applicant's store is at 705
Anderson Avenue and the premises of Big Chief ILiquors, Inec.,
some two hundred feet therefrom, are at 683-685 Anderson Avenue.
Nine other licenses are outstanding in the same busines area -=

C-30, carrying the "broad package privilege pursuant to P, L.
*1948, ¢. 98, and State Regulations No. 32, at 681 Andersdn
- Avenue; C- 10 at 690.Anderson Avenue; C- 24 with the "broad
"pacdkage privilege , held by the objector Colombo s Wilnes &
Liquors, Inc., for premises at 699 Anderson Avenue, D-2, at TOU
Anderson Avenue; D-10, at 719 Anderson Avenue; D-3, at 730
Anderson Avenue; C-20, at 735-1/2 Anderson Avenue; D-7, at 739
Andersdn Averive ; and C 16, at 371 Lawton Avenue. Of the four
plenary retail distribution licenses, the premises of one (p-10,
held by Home LlQUOPu, Inc., 719 Anderson Avenue) are within two
hundred feet -- pe01fioally one hundred fifty-five feet ~--
from the applicant's premises, as measured under the method set
forth 1n the ordinenne.



BULLETIN 1092 ' _ PAGE 3.

Citing and quoting from various Court denlelone (relative
to zoning ordinances), a memorandum of law filed on behalf of
the appllcant contends that the ordinance, introduced after
consummation-of the agreement looking toward the transfer and
finally. adopted after filing of the application, is invalid or,
if valld, is not reasonably applicable to the transfer sought.

- In: argument the memorandum of law on behalf of the appli-
cant asks: ... if the municipality was sincere in its attempt
to protect 1its citizens ... would they not have passed an ordi-
nance disposing of or limiting the right of Lransfer to all
licenses, but no, they chose to leave consumption licenses
untouched -...." The memorandum continues: '"...Anderson Avenue 1
a busy streetn- The survey in evidence shows a series of stores

- along the street. It is the business area of the municipality.
The license in question was held by a man who operated a super

- market. He apparently got into difficulty with his creditors.
He finally ...sold his license to a competitor operating &
super market and, as he testified, just as soon as he made the

- contract he told his creditors, all of whom were in the liquor
business .... Word went fhrough this business area and then we
have the specific %ctlvjty to attempt to prevent the transfer of
~this license Joined in by the members of .the council .

» The memorandum of law filed on behalf of the obJector
'AssociatiOn,_contending for the validity of the ordinance, says:

"An ordinance prohibiting transfer under the circum-
stances as in the matter sub judice is valid. Cf.
Cohen v. Wrightstown, Bulletin 1064, Item 1.

fThen, argulna that the ordinance applies in orohibltlon of the
transfer sought herein, the memorandum continues: ,

"The well established general rule is that it is not
the status of the law prevailing at the time of the
application for a license or permit which controls,

- but it 1s the status of the law which prevails at the .
time the court or agency decision is rendered. Franklin
Stores Co. v. Ellzabeth, Bulletin 61, Item 1l; Bock
Tevern, Inc. v. Newark, Bulletin 952, Item 1. See,
also, Socony-Yacuum Oil Co., Inc. v Mt. Holly Township
(Suo. Ct. 1947), 135 N, J. L. 112." -

: . Then, the memorandum of law on behalf of the objector
Associlation discusses as follows the quescion of bona fides:

"The. applicant for some reason attempts to imply that
bad falth prompted the passage of the ordinance under
discussion. While it alleges a conclusion of this
charge, the record is barren of eny facts To substan--
tliate its Is this to be implied from the fact that the
Council in its discretion feels that licensed premises
in any aréa should be spaced 200 feet apart? In the
ebsence of any proof of. bad falth, the ordinance should
stand as 4 formal manifestation of a policy against ,
placing Aléoholic Beverage Llcensed Estcblishments too
- close together. cee
: \

"The Director in Cohen v. ervht town, uupra in discus-.
- elng a similar ordinmnce said: AN I

"T should not heuluate ‘on this appea l'to find
the orojnonce invalid oriunreasonable in its. apoll—
cation to appellant|if the ev1oenoe established any
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improper motivation or if there was no evidence

of any reasonable basis for the ordinance. . But
Improper motivation has not been established, ----
and I may appropriately remark that there is nothing
damning in an admission that the ordinance was intro-
duced and adopted to prevent the transfer unles

there was no proper and reasonable ground for W1oh¢ng
to prevent the transfer in the first place ----t"

My decision in Cohen v. WPightstown, supra, contained
‘also the following paragraphs :

"A memorandum of law filed on behalf of appellant cites...
Bivona et al. v. Hock et al.,, ...[H5 N, J. Super. 118 App.

. Div. 1949] and decisions by the State Commissioner  (now
Director) in which, on appeal, municipal denizal of place-
to-place transfer was found to be unreasonable and was
reversed when application was for transfer to premises
in the same vicinity and where granting of the transfer
would not aggravate to any appreciable degree the exis-
ting concentration of licenses in that area. But in the
cases cilted (including Costa v. Verona, supra [Rulletin
501, Item 2]; Leonia Liquors, Inc. V. Leonla Bulletin
766, Item 1; Meister v. Passsic Townshiop, Bulletln,1030,
Item 1), no applicable ordinance in prohibition of the
transfer had been adopted.

"The well established general rule is.that it is not the
status of the law prevailing at the time of application .
for a license or permit that controls, but the status of
the law prevailing at the time the court or agency deci-
sion is rendered. Socony-Vacuum 0il Co., Inc. v. MC.
Holly Township, 135 N.J.L. 112 (Sup. Ct., 19475} Franklin
Stores Co. v. Elizabeth, Bulletin 61, Item 1 Boek Tavern,
Inc. v. Newark, Bulletin 952 Item 1...°

"In the absence of bad faith the ordinance stands as a
formal manifestation of policy against placing alcoholic
peverage licensed -establishments too close together...."

The distance-between-premises ordinance in Cohen v.
Wrightstown, supra, did not apply to just one type of license.
It applied, alike, to plenary retail consumption and plenary
. retail distribution licenses, and the denied application was for
transfer to premises right next to another licensed premises. The
situation in the instant matter is quite different. There 1s no
indication whatscever of a policy in the Borough of cliffside
Park, prior to the adoption of the ordinance here in question,
with respect to regulatlng the distance between licensed prem-
ises. It appears to be manifest, from the circumstances herein- .
above outlined, that the ordinance was moved at the behest of
the objectors for the purpose of preventing the transfer sought --
for the purpose of protecting certain plenary retall distribution
licensees against the close competition of the applicant, and not
because of & proper purpose and policy of protecting the public
against an over-concentration of licensed establishments.

In Baker v. Newark et al., Bulletin 1018, Item 1 I sald

”... Tven 1in the case of a denizl of a permit, & later
prohibitory ordinance will not always be glven retro-
spective effect and, on occaslion, such ordinances have

been set aslde as arbitrs ry and capricious. Vine v,
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Zabrislkie, 122 N.J.L. 4 (Sup. Ct. 1939); RLdgefield
‘Terrace Realty Co. v. Ridgefield, 136 N.J.L. 313 (Sup.-
Ct. 1947); Kerrigan Development Co. v. Newark, 2 N. J.
Super. 592 (Super. Ct. Law Dlv. 1949). blmllarly,
orohlbltory ordinance adopted 'after delay in acting
upon an application for a permit'was set aside. Brown

~ v. Terhune, 125 N.J,L, 618 (Sun. Ct. 19u1), appeal dis-

- missed 127 N.J.L. 554 (E. & A. 1901).'

In my Conclusions and Order in Cohen v. Wrightstown,
supra, I said (after pointing out that the cited decisions had
to do with aonlng ordlnances -- not with an alcohollc beverage
ordinance): .

"... the ordinance in the Kerrigan case was held to be
invalid as not based upon a uniform or comprehensive
scheme; and ... in the Terhune case the Court's opinion
was that the change in The zoning ordinance seemed to
bear no relation to the public health, safety, morals

or general welfare but seemed, instead, arbltrary and
for no other purpose than to preclude prosecutor s long-
lawful use of his premlses...u'

: I find the ordinance,. hereln, to be unreasonable and
inapplicable with respect to the transfer sought. The applica-
Tion for transfer will be granted if and when saild appllcatlon
1s complete and in proper form.

WILLIAM HOWE DAVIS
Director.

Dated: November 17, 1955°

2. STATE FEVERAGE DISTRIBUTOR'S LICENSE - PRIOR APPLICATION OF
‘A LICENSEE TO THE PERSONS AND: PREMISES IN QUESTION, DENIED -
NONCONFORMING USE OF PREMISES FOUND TO HAVE EXISTED PRIOR TO
ADOPTION OF ZONING ORDINANCE - NEED AND CCNVENIENCE ESTAB-
LISHED - APPLICATION FOR ISSUANCE OF LICENSE GRANTED.

Tn the Matter of Objections to the )
~ Issuance of a State Beverage
Distributor's ILicense to )

CONCLUSIONS

JOSEPH COHEN & ROEERT DICKMAN )
t/a lake Beverage Distributors |

‘For Premises Located at Rear 95 West
Main Street, Denville, N, J.

e - o - - e - oy oy T - - —— i - gy = - - S T —

ILeo J. Berg, Esq., Attorney for Applicants.

Sidney Simandl, Esq., Attorney for Morris County Licensed
Beverage Assoclatlon, an Objector.

Samuel Moskowitz, Esq., Attorney for the North Central Countles
Retalil Liguor Scores Associlation and New Jersey Retall
Liquor Stores Asgociation, ObJectorS '

BY THE DIRECTOR:

- This is an application for a state beverage distributor's
license for the current licensing period for premises located 1n
the rear of 95 West Maln Street, Denville, New Jersey. Written
objections to the issuance of the license were flled with me by
various objectors who alleged, in substance, that the area whereiln
the proposed premises 1is located and for which the license in
guestion 1is sought is adequately served by the existing liquor
stablishments. All objectors were notified that a heurino would
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be held in the matter and, in addition thereto, the municipal
alerk of the municinallty wherein the proposed premises 1s loca-
ted was notified of the filing of the application for said
license 8o that the governing body of the municipality mipht,

1if 1t so desired, Interpose ob;ectlons to the ilssuance thereof.
However, thevmunloipollty did not see f£it to appear at the
nearing or file any objections to the issuance of sald license,

At the hearing Joseph Cohen, one of uhe applicants, testi-
Tied that the applicants, at present, have a carbonated beverage
nusiness consisting oi approximately 700 customers residing in
chirteen municipalities; that about 250 of these customers have
nd 3at d that they would purchase malt alcoholic beverages

the applicanise; that the municipality wherein the proposed
Qremiscs 18 located has issued a Certificate of COccupancy gran-
ting permission to occupy the sald premlses and engage in the
peverage distribution business.

The applicants produced five wilitnesses who testified that
applicants serve them with soft drinks at present and it would
be a convenience to them 1f the applicants could supply them
Wwith malt beverages :

Eleven holders of retail liquor licenses (two of whom have
a business in Denville and the others in surrounding municipalil-
ties ) testified that they were of the opinion that there was no
need for another liduor license of any type in that area. Nine
»fP the objectors agreed that thelr main protest in objection to
vhe 1lssudnce of the license was that thelr businesses might be
adversely affected. The remalning two objectors testified that

L

in their opinion the issuing of the license was unnecessary.

Petiticons containing numerous names in favor of the issu-
ance of the license and others opposing the lssuance of said
license were marked in evidence as exhibits in the instant matter.

On July 26, 1955, I deniled an application for a transfer
o'’ & state beverage distrilbutor's license from an Atlantic City
ticensee to the persons and premises in question., Re Cohen &
Dickman, Bulletin 1077, Item 9. My greatest concern at that
time wae. the fact that Mayor Hogan of Denville testified that a
resolint ioq was aoproveo by the Township Committee to enter a pro-
test to the granting of the transfer of llicense to the proposed
premises in rear of 95 West Main Street as it would constitute
a viclation of the local zoning ordinance and, in addition
thereto, did not meet with the bullding code so that no Certi-
ficate of Qccupancy of the premises couﬂd be given.

On July 25, 1955, & Certifilicate of Occupancy, however,

was igsued by fthe municipality after the members of the governing
body ] arned that the use of the premises in guestion constitutes
& nunQOﬁfOPmlnﬁ use which had existed prior to the adoptlon of
the zoning ordlnance and as a result thereof was not subject
thereto. As I previously mentioned, no one appeared on behelf

of the municlivality to object to the lssuance of the license.

L am also mindful of the fact that all of the objectors are
holders of reteil liguor licenses and were apparently prompted

to ohJect for economic reasons., Moreover, the applicants'! busi-
nees has increasged since the time when the previous heering on
trensfer took place, Turthermore, the issuance of the license

in question will not increase the number of state beverage dls~
tribution licenses presently outstending as the license previously

couprht to be transferred to applicants from the Atlantic City
idcenseec was not renewed for the current llcensing year,
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Affer -careful LLJanﬁtlun o' the evidence produced hercin,
I am satisted .that there is now a need for and a convenience to
be served - b\ the issuance of the license applied for. Therefore,
‘T shall iss uehthe license in.accordance with the application
filed -in thisfmatter.

WILLIAM HOWE DAVIS
Director.

Dated;;Decemhgrj5; 1955.

3. SEIZURE - WORFEITURE PROCEEDINGS - TRANSPORTATION OF ILLICIT
- AICOHOL - ALCOHOLIC BEVERAGES ORDERED FORFEITED - .MOTOR
VEHICEE RETURNLD TO INNOCENT. IIENOR

In the Matter Of the Seizure on ) - Case No. 9024

October 19, 1955 of a gallon jug
with alcohol, &wo pint bottles

with whiskey, and a Chevrolet .ON HEARING _
truck, on Burlington Road, in Upper ) CONCLUSIONS AND ORDER
Pittsgrove To nship, County of Salem :

‘and State of -New Jersey. )

foreGeneral Motors Acceptance Corporation.

Harry Adler, Esq ., Attorney for Bertha Cogdill and Grady
Walter Duckett

I. Edward Am da, Esq appearing for the Division of Alcoholic
Beverage Control -

BY THE DIREGTOR :

This matter ceomes before me pursuant to the prov1sions of
Title 33, Chapter 1, Revised Statutes of New Jersey, to determine
whether & iallon jug with alecohol, two pint bottles with whiskey,
and a Chevrolet truck, described in a schedule attached hereto,
gseized on October 19, 1955 on Burlington Road, Upper Pittsgrove
To”nshio, hew Jersey constitute unlawful property and should be
forfelted .

When the matter came on for hearing pursuant to R. S.
33:1-66, Pertha Cogdill the registered owner of the truck,
apprared and souaht ite return and 'an appearance was entered on
behalf of General Motors Acceptance Corporation, which sought
recognition of 1ts alleged lien on the motor vehicle. For-
feiture of the alcoholic beverages was not opposed

Reports of ABC agents and other documents in the file
admitted into ev1dence with the consent of the above clalmants
disclose the following facts: :

New Jersey State Troopers came upon the motor vehicle on
the above date and location while investigating an alleged rob-
ity Grady Walter Duckett, who is Bertha
; 1 in the cab of the truck. The troopers found
in the cab the above mentioned alcohol and Whiskey. There was

tamp indicqtinm payment of the tax on alcoholic beverages
on the jug of gleohiol. Thereupon the troopers took into custody
Duckett, the tp kaand the alcoholic beverages. Iater, the

truck and alcoho 1c bevercges were. turned over: to. ABC agents,

The contents;of the Jug was . analy”ed by the Division
chemist who r that it is alecohol and water fit for bever-~

age purposes with an alcoholic content by volume of 51.8
percent,

s
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The aleohol and the. Jug Js 111licit bccauoe of the absence
of any tax stamp on such jug. . S. 33:1-1(1), R.S. 33:1-88.
Such 111101t alcohol, the motor vehicle in which it wag transpor-
ted and found, and the other two bottles with whiskey, cong titute
unlawful propertv and are subject to forfeiture. R. S. 33:1- j(J),
R.S. %3 1-2, R.3. 33: 1—66 ~ ‘ .

: General Motors Acceptance Corporation has presented a
Condltional Sales Contract which it holds by assignment, repre-
senting the conditional sale on August 18, 1955 to Rertha Cogdlll 7
. of .the Chevrolet truck in question. The balance secured by the
"~ document.was $1,846.42., The. present balance due . thereon afcer
rebate for prepayment is $l 429 75. .

: It appears ‘that the flnance company extended credlt to

. Beértha Cogdill on the basils of a previous transaction with her in
‘May. 1955. On that occasion, it financed the purchase by Bertha

- .Cogdill of another Chevrolet truck from the same dealer. Prior
“to extending credit to her in the first instance, 1t received N

information concerning her source of income,: residence; and back--

‘ground which checked and confirmed that she was the owner of

premises ‘whereon she conducted a poultry business, -had resided -

there for a number of years and was financially responsible.  Its .

investigation did not develop any detrlmental 1nformation con-

cernlng Bertha Cogdill. _ : :

- I am- satlsfied that the General Motors Acceotance Corpora-
tion acted in good faith and did not know or have any reason to
suspect that i1llicit alcoholic beverages would be transported in
the truck. I shall, therefore, recognize its lien to the extent
of $1, 429 75. R.S. 33:1-66(f).

It appears that the appraised value of the Chevrolet
truck does not exceed the amount of the lien claim and the costs
- of its selzure and storage. The Chevrolet truck will, therefore,

4. be returned to General Motors Acceptance Corporatlon upon payment

of the costs of its seizure and storage.

o Hence, because Bertha Cogdill and Grady Duckett have :
stipulated at the hearing that their claim should be considered -
~withdrawn if the motor vehicle is returned to the finance company,
it is unnecessary to determine in these forfeilture proceedings
. the effect to be given to the fact that Bertha Cogdill and Grady
Duckett are partners in the poultry business; that the truck was
apparently purchased wlth partnership funds and used in the part-
nership business, and to determine whether thereby Bertha Cogdill
and Grady Duckett are prevented from obtaining return of the
- truck because Duckett purchased bootleg alcohol and placed it in-
the truck.

. Accordlngly, it is DETERMINED and ORDERED that if on or '
before the 5th day of December, 1955, the General Motors '
" Acceptance Corporation pays the costs incurred in the seizure and
storage of the Chevrolet truck, described in Schedule "A" attached
" hereto, .such" motor vehilcle will be returned to it; and it is
further - :

DETERMINED and ORDERED that the jug of alcohol and the

. Ewo pint bottles with whiskey listed in the aforesaid Schedule

A" constitute unlawful property and the same be and hereby are
- forfelted. in accordance with the provisions of R.S. 33:1-66 and
- that they be retained for the use of hospitals and state, county
and municipal lnstitutions or destroyed in whole or in part, at
the direction of the Director of the Division of Alcoholic
neverage Control B

o L . WILLIAM@HOWE DAVIS
Dated: NQVember 23, -1955. . .. Director.




b,

L e

SCHEDUIE  "A'

1 - one-gallon jug of alcohol

2 - pint bottles of whiskey -

1 - Chevrolet'truck, Serial No. J —255 -B002246 ,
N..J, Registration X/E-L-395 :

SEIZURE - FORFEITURE PROCEEDINGS —,SPEAKEASY IN RESTAURANT -
STOCK OF ALCOHOLIC PEVERAGES, FIXTURES, FURNISHINGS AND
EQUIPMENT ORDERED FORFFITED - VARIOUS ITENS RETURNED TO
INNOCENT OWNER : = .

In the Matter of the Seizure on Case No. 8950
August 4,-1955, of a quentity of ‘
alcoholic beverages, fixtures,
furnishings.and $54.90 in cash,

in a store located on Garrison
Avenue, Fortescue, Dowhe Township,.
County of Cumberland and State of
New Jersey. ‘

. 'ON HEARING.
CONCLUSIONS AND ORDER

. . S .

s e = s S e n e e o s e g e e o e e

Samuel Adler, Esq., Attorney for Martha. W1111ams.u

Philip L. Lipman, Esg., by Charles Casella, Esq., Attorney for
Salvatore De Bruno.

I. Edward Amada, Esq., appearing for Division of Alcohollc
Beverage Control : ‘

BY THE DIRECTOR:

' This matter comes before me pursuant to thé provisions

of Title 33, Chapter 1, Revised Statutes of New Jersey, to
determine whether a quantity of alcoholic beverages, $5M 90 in
cash and various fixtures and furnlshinvs, described in a schedule
attached hereto, seized -on August 4, 1955.in.a store, located _
on Garrison Avenue, Fortescue,: Downe Township, New Jersey, con—
stitute unlawful property and should. be forfelted

The selzure was made by APC agents. because of alleged
unlicensed sale of alcoholic beverages on the above premlses.

When . the matter came on for hearing pursuant to R, S.
33:1-66, an appearance was entered on behalf of Salvatore De
Bruno who sought to recover a music. machine and a "Safari"
amusement machine, and an appearance was entered’ on behalf of
Martha Williams who sought to recover the balance of the seized
property except the alcoholic beverages, ‘soda and $54 90 1n
cash. , : .

. The. Hearer's Report setting forth the facts oresented
at the hearing in the case and his recommendatiohns’ thereon was
mailed to the attorney for Martha Williams. No objectlon or
exception to such report was filed in nen behalf Within Lhe
time limited therefor. : : .

, I have gilven careful coneideratlon to. the complete
record in the case, have reviewed the Hearer's Report .and make

-the followinp findings as established by the evidence presenteod

An ARC agent was at the. premi°es on five occasions
investigating the activities being carried on there. The place
was a small luncheonette, patroniaed for the most par‘ by ‘
fiohermen. A L '

on July 6 and 7, 1955, Martha Williams apparently was
in charge of the establishment. The agent. sought to purchase

'beer_fromAMr . leliemo bnt Wa.Ss unvuccons[ul on these ocea siond;
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On August 2nd, 3rd and 4th, the agent found Firman Souders
in charge, engaged in the sale of alcoholic beverages to various
persons in the store. The agent purchased various alcohollec
beverages from Souders on each of these dates. Mrs. Willlams
was not present on August 2nd and 3rd. ’ '

On August 4th, shortly after the agent entered at about
1:30 pm., Martha Williams came into the store from the kitchen.
The agent states that he. saw Martha Williams serve drinks of
alcoholic beverages and place money received therefor in the
register. At about 3:00 p.m., other ARC agents and local police
officers entered the store and disclosed their identities.

‘Firman Souders did not hold & license authorizing him to
sell alcoholic beverages and the premises were not licensed for
that purvose. Accordingly, the agents selzed a considerable
stoeck of beer and whiskey, together with all of the fixtures,
furnishings and equipment in the place, including $54.90 in the
cash register of which $1.00, identified by serial number, had
been used by the agent to pay Souders when purchasing alcoholic
beverages. ;

It is obvious that the seized alcoholic beverages were
intended for unlawful sale and, hence, are i1llicit. R. S.
33:1-1(1). Such illicit alcoholic beverages and all personal
property seized therewith in the premises constitute unlawful
property and are subject to forfeiture. R. S. 33:1-1(y), R.S.
33:1-2, R.S. 33:1-66. S

Martha Williams is the owner of the building and the
seized equipment. Her presence there at the time of the seizure,
and her reported participation in the unlawful sales of alcoholic
beverages would normelly result in the denial of her request for
return of .the seized property.

However, Mrs..Williams asserts that her presence at the
time of the seizure wes 1In nowise related to such sale of
alcoholic beverages and that she is actually innocent of any
such participation. Her explanation 1s that she operated the
business from May 1955 until the end of July 1955 when, because
of her 1llness, her doctor advised her to cease such activity.
In this emergency, she rented the place, fully equipped, to

"Firman Souders. His tenancy was to commence August 1, 1955
but she gave him the keys a few days previous thereto. She
had an understanding with Souders that he would not commence
business under hils tenancy until she had an opportunity to
take 1nventory of her merchandise. Prior to August Uth,
because of her 1lllness, she had no such opportunity. On
August U4th, when she entered the store, she was shocked that
Souders was selling alcoholic beverages and demanded an
explanation from him. He told her to wait until he took care
of his customers; that everything would be all right and that
he would explaln everything to her. The agents made the
gelzure while she was waiting. _

- Mrs, Williams' background and that of the premises must
be considered in determining whether or not to accept her
explanation, In 1948, she was convicted in criminal proceedings
of operating a speakeasy aty other premises in the community., '
In 1953, speakeasy activities were carried on by her former

“tenant at the 1instant premilses. ‘

‘Souders testifled that he had not previously operated
any business, and did not have any funds to operate the business
allegedly leased from Mrs, Williams., He was unable to present
satisfactory evidence that hé had the means to purchase and was



~actually the owncr of the considerable. nmount/Of alcoholic bev-
erages which were found in the store. Mrs. Williams testified.
that uh@ was, acquainted with Souders for a number of years.

From the evidence presented, it is. extremely doubtful
that Mrs. Williams would entrust her business equipment and
merchandise to a person ‘Wwho had no experience in operating a
business and who was without funds, especially in view of her
alleged dissatisfaction with her previous tenant. The more
logical conclusion from the facts presented is that Flrman
Souders was actually operating the business on her behalf and
‘that the alcoholic beverages were being sold with her consent
and knowledge., Accordingly, the request of Martha Williams for
the return of the selzed property is denled.

Salvatore De Bruno placed the music box in the store
in June 1955 at the request of Martha Williams. About a month
later, he placed a "Safari" amusement machine in the store. He
serviced the machines every week or two weeks., He testified
that he did not observe any service or consumption of alecoholic
beverages on these visits and there were no alcoholic beverages
~visible. He was at the store on August 4th at about 11:30 a.m.
Souders was the only person there. This was the first time
that he had met Souders who told him that he was now operating
the business and that Mrs. Williams had rented the store to him..

The establishment had the outward appearance of a legi-
- timate commercial place of business. Martha Williams' convic-
tion in 1948 of violating the ‘liquor laws appears to be too

- remote in time tvo charge De Bruno.with constructive notice that

. 8he was likely to be engaged in speakeasy activities in 1955.
Seizure Case No. 8837, Bulletin 1089, Item 4. I, therefore,
find that Salvatore De Bruno acted in good faith and did not
know nor have any reason to suspect that the place where his
machines were located was a speakeasy. I shall grant his
request for the return of the two machines upon payment of the
costs of their seizure and storage. :

; Accordingly it is DETERMINED and ORDERED that if on
or before the 16th day of December 1955, Salvatore De Bruno
pays the oosts incurred in the seizure and storage of the music
machine and "Safari" machine described in Schedule "A" attached
hereto, such machlnes will be returned to him; and it is further

_ - DETERMINED and ORDERED that the balance of the selzed
Vproperty, Including the '$54.90 in cash, listed in the aforesaid
Schedule "A" constitutes unlawful property and the same be and’
hereby 1s forfeited in accordance with the provisions of R. S.
33:1-66 and that it be retained for the use of hospitals and
State, county and municipal institutions or destroyed in whole
or in part, at the direction of the Director of the Division of
Alcoholic Beverage Control.,

, g WILLIAM HOWE DAVIS
Dated: December 5, 1955, . Director.

SCHEDUIE "a"

18 - bottles of assorted sizes of various brands of
' alcoholic beverages '

212 - bottles of beer

289 - bottles of soda

'_l,f“Counter-

1 - Safarl Amusement Machlne with currency therein
lf:,Wurlitter Music Machine W1th currency therein
1 -~ Coca Cola Cooler :

12 - stools :
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- In the Matter of the Seizure on '

"Route 130 near Route 206, in

- National cash register
- Rotisserle and stand
- Bendix Television
- Coolerator deep freeze
- 7-Up Cooler and motor
- packs of cigarettes
- clgars

$54.90 in cash

OO M =
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SEIZURE - FORFEITURE PROCEEDINGS - TRANSPORTATION OF ILLICIT
ALCOHOL - ALCOHOL ORDERED FORFEITED - MOTCR VEHICLE RETURNED

TO INNOCENT LIENOR.

Case No. 8953

August U4, 1955 of a quantity of

alcohol and a Mercury sedan, on :
ON HEARING

Bordentown Township, County of CONCILUSIONS AND ORDER

Burlington and State of New
Jersey.

R P U T M R e R ]

Abraham Weilss, Esq., Attorney for Atlantic  Auto Discount Corp.
I. Edward Amada, Esq., appearing for Division of Alcoholic
. Beverage Control

BY THE DIRECTOR:

This matter comes before me pursuant to the provisions
of Title 33, Chapter 1, Revised Statutes of New Jersey, to deter-
mine whether a quantity of alcohol and a Mercury sedan, described
in a schedule attached hereto, seized on August 4, 1955, on
Route No. 130, near Route No. 2006, Bordentown Township, New

- Jersey, constiltute unlawful property and should be forfeited.

A New Jersey State Troover stopped the vehicle on the
above date and location during his routine patrol of traffic on
the highway. He ascertained that the motor vehicle was belng
operated by its owner, Roscoe Smith, and discovered 107 two-quart:
"Mason" jars of alcohol in the trunk of the car. There was no '
stamp indicating the payment of tax on alcoholic beverages on
any of the jars. Accordingly, the trooper seized the alcohol,
the motor vehilcle, and took Smith into custody. Iater the motor
vehicle and alcohol were turned over to ABC agents.

Roscoe Smith, in a signed statement, declared that he
purchased the alcohol at a gas statlon in Durham, North Carolina,
and was transporting such alcohol to New York City for another
person, who agreed to pay him for his services. v

- The contents of one of the jars was analyzed by the
Division chemist who reports that it is alcohol and water fit for
beverage purposes, with an alcoholic content by volume of 48,2
per cent,

The dlcohol 1s illicit because of the absence of any tax
stamps on the jars. R.S. 33:1-1(1), R.S. 33:1-88, Such 1llicit
alcohol and the motor vehicle in which it was transported and '
found constitute unlawful proverty and are subject to forfeiture.
R.S. 33:1-1(y), R.S. 33:1-2, R.S. 33:1-66,

When the mdtfer came on for hearing pursuant to R. S,
33:1-66, an appearance was entered on behalf of Atlantic Auto.
Diucount Corp. Which sought recognition of its alleged lien on
the Mercury s sedan. No one oppoqed forfelture- of the alcohol,
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_ - The flnance company hns presented a conditional sales. ccn-
tract, dated December 15, 1954, between G & G Auto Sales and
Roscoe Smith, evidencing the conditlonal sale of the Mercury )
sedan to Smith, which contract is presently held by the Atlantic.
Auto Discount. Corp. The original balance due on the contract
was $1 132.56, and the present unpaild balance is $798.42.,

‘Prior to'extending credit to Smith, the finance company

wa s 1nformed that Smith was employed as a moulder, with earnings
f $85.00 per week, and was supplied with the names of his

employer, landlord and various credit references. The finance
company verified Smith's employment and residence, and checked
with the credit references, the State Liquor Authority, Federal
Narcotics Bureau, and the local police, and did not receive any
information detrimental to Smilth. ' :

It thus aopears that the finance company made a reasonably
thorough inquiry of the background and activities of Roscoe
Smith before it purchased the conditional sales contract. It,
therefore, should not be held accountable for the fact that its
investigation did not reveal that Rogcoe Smith had been fined
$100.00 in Goldsboro., North Carolina in November 1949 for selling
whiskey, and an appeal taken, the disposition of such appeal not
appearing on his fingerprint record. I shall therefore recognize
the lien of Atlantic Auto Discount Corp. to the extent of $798 .42,
R.S. 33: 1-66(f)

It appears that the appraloed value of the Mercury sedan
does not exceed the amount of the lien claim and the costs of.
its seizure and storage. The Mercury sedan will, therefore, be
returned to. Atlantic Auto Discount Corp. upon oayment of the
costs of its seizure and storage

- . Aceordingly, 1t 1is DETERMIMNED and ORDERED that if on or
before the 27th day of December, 1955, the Atlantic Auto Discount
Corp. pays the costs dincurred in the seizure and storage of the
‘Mercury sedan, described in Schedule "A" attached hereto, such

' motor vehicle w111 be returned to it; and it is further

DETERMINED and uRDERLD that the 107 two-quart "Mason' jars
of alcohol listed in the aforesaid Schedule "A" constitute unlaw-
ful property and the same be and hereby are forfeited in accor-
dance with the provisions of .R. S. 33:1-66 and that they be
retained for the use of hospitals and-State, county and municipal
Institutions or destroyed in whole or in part, at the direction
of the Director of the Division of Alcoholic Beverage Control.

WILLIAM HOWE DAVIS
Director,

Dated : December 13; 1955,

SCHEDULE "a"

107 - two-quart '"Mason" jars of alcohol
1 - Mercury sedan, Serial and Engine No. SO MC
48959 M, New York Reg gistration 1 K 61-13,
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‘Holder of Plenary Retail Consumg -

(PRSI —_ -

DISCIPLINARY PROCEEDINGS - SALE OF ALCOHOLIC BEVERAGES DURING
PROHIBITED HOURS, IN VIOLATION OF RULE. 1 OF STATE REGULATIONS
NO. 38 - LICENSE SUSPENDED FOR 15 DAYS, LESS 5 FOR PLEA :

In the Matter of DlSciplinarV )
Proceédings against

VINCENT DiGIOIA: _
371 Johnston Avenue
Jersey City 4, N. J.,

) |
) CONCLUS IONS
AND ORDER .
) . .
tion License C-317, issued by the- )
Municipal Board of Alcoholic Beverage

Control of the City of Jersey City. ).

LT e e i e R

Vincent DiGiloia, Defendant-licensee, Pro se.
Dora P. Rothschlld, Esq., appearing for Division of Alcoholic
Beverage Control.

BY THE DIRECTOR:

Defendant has pleaded non vult to a charge alleging that
he sold, during prohibited hours, an alcoholic beverage in its
origlnal container for off-premises consumption, in violation -
of Rule 1 of State Regulations No. 38. ,

. The file herein discloses that at 10:35 p.m., September
30, 1955, an ABC agent purchased from the bartender in defend-
ant's licensed premises a pint bottle of whiskey for off-premises

~consumptlion. The agent left with the merchandise and returned

shortly thereafter accompanied bv a fellow agent. DBoth agents
identified themselves and obtained a signed sworn statement -
from the bartender admitting the aforesaid sale..

‘Defendant has no prior adjudicated record. I shall sus-
pend his license for a period of fifteen days. Re Rybicki,
Bulletin 1087, Item 12. Five days will be remitted for the
plea entered herein, leaving & net suspension of ten days '

Accordingly it 1s, on this 19th dey of December, 1955,
ORDERED that Plenary Retail Consumotlon License C-317,.

1ssued by the Municipal Board of Alcohoclic Beverage Control

of the City of Jersey City to Vincent DiGioia, 371 Johnston
Avenue, Jersey City, be and the same is hereby suspended for a

~period of ten (10) days, commencing at 2:00 a.m. January 3,

1956, and terminating at 2:00 a.m. January 13, 1956,

WILLIAM HOWE DAVIS
Director.
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7. DISCIPLINARY PROCEEDINGS ~ SALES TO MINORS - PERMITTING INDECENT
STATUETTES ON LICENSED PREMISES - LICENSE SUSPENDED FOR 20
DAYS, IESS 5 FOR PLEA. . .« | . S

'In the Matter of Disciplinary ) |

Proceedinvs'av°inst" ) !

v \ :

' BELVEDERE 'BAR & GRILL, INC. - - b

t/a HELVEDERE INN : ) " CONCLUSIONS

Conklintown Road : ‘AND ORDER
Wenaque, PO Midvale, N. J., )
)

Holder of Plenary Retail Consump-
tion License C-18, issued by the
Borough Counc11 of the Borough of
Wanaque.

QJlnaland Houman & Bernsteln, Esqs., Attorneys for
Defendant-~licensee. :

Edward F. Ambrose, Esq., appearing for Division of Alcoholic
‘Beverage Control.

BY THE DIRECTOR:

Defendant has pleaded non vult to charges alleging that
on October 22, 1955 it (1) sold, served and delivered and suf-
fered the sale, service and delivery of alcoholic beverages,
directly or indirectly, to minors, and allowed, permltted and
suffered the consumption of such beverages by .said minors in .
and upon its Iicensed premises,-in viclation of Rule 1l:iof
State Regulations No. 20; ané (2) allowed, permitted and suf-
fered in and upon its licensed premises and had in 1ts posses-
sion matter containing an obscene, indecent, filthy, lewd,
lascivicus and disgusting representation, in violation of Rule
17 of State Regulations No. 20.

The- file herein- discloses thet two ABC agents were in
defendant's licensed premises on October 22, 1955 at about
9:45 p.m., and observed Mathew,Giunta,}president of the cor-
porate-licensee, who was acting as a bartender, serve alcoholic
beverages to three young men without questioning any of them as
to their age. When these younk men ccmmenced to drink the
alcoholic beveraoes, the agents 1denb1fied themselves. The

agents ascertained that Thomas ---, whom they had observed
being served with a drink of gin and 7-Up, was 18 yéars of age
and that Daniel ---, whom: they had observed being served with

a glass of beer, was 20 yecrs of age.

During the course of the agents' activitles on the
licensed premises they discovered a plaster of paris statuette
on the back bar behind a bottle of alcoholic beverages.
Domenick Rilgano, secretary of the corporate-licensee, told the
ggents that ome of the bartenders had taken the statuette from
a patron. . The sfatuette is obscene and indecent in character.

Counsel for defendant appeared before me on oral argument
in mitlgation of the penalty to be imposed herein and preserited
a letter from a patron of the licensee stating that he was
present on the evening in question and saw the bartender wrest
the aforesald statuette from a customer who was exhibiting 1t
to others. The agents' reports, however, confirm the fact
that the bartender "didn't remembor” the Ullepeﬂ incident .

. Defendant has no- prior d;uﬂleﬁted record, I shall sus-
pend 1ts license for ten daeys on Charge (1), Re Rudberg, Bulletin
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1083, ILtm 8; and ten days on Charge (2), Re Juckson, Pulletin
1023, Item 2; and renit five days for the plea entered hrrwin,

leaving a net suspension of‘fifteen days .,

Accordin@ly it is, on this 19th day of Decomber, 19,,,

. ORDERED that Plerary Retail Consumption License C-18,
issued by the Borough Council of the Borough of Wanaque to
Belvedere Bar & Grill, Inc., t/a Belvedere Inn, Conklintown
- Road, Wanaque, be and the same 1s hereby suspended for a perloo
of iifteen (15) days, commencing at 3:00 a.m. January U4, 1956
and terminating at 3:00 a.m. January 19, 1956, v

WILLIAM HOWE DAVIS
Director. ‘

‘8. STATE LICENSES - NEW APPLICATIONS FILED,

Cooper's ExpreSé, Inc..
320 Lowell St ‘

lawrence, Mass. - '
Application filed December 20 1955 for Transportatlon

- License.

"Century Importers Inc.
100 West 10th Street
Wilmington, Delaware. ' : - : ~
Application filed December 28, 1955 for Limited =~
Wholesale Licen e, . ‘ \

| ~f7~]yl L »>“ .
Vfi“’ /} \/rwfv“f\dxf:1~&{r«

W47 wiMiiam Howe Davis
‘ Director.,'

New Jersey Stete Library B



