Abraham Collerd,
D eft in error,

US. In error to the

f  Supreme Court.
The Millville Mutual Marine and I
1

Fire Insurance Company,

PVfin error. 1

STATEMENT.

The defendant (plaintiff in error) is a mutual insurance
company, incorporated by act of March 8, 1859. (Laws 10-
1859, page 144.)

Sec. 13 of its charter says “ That especial insurance may
betaken without the parties thereto becoming members of
said corporation, if desired by the insured.” Sec. T provides
“That every person who shall become insured in said
company, shall, before he receives his or her policy pay such-
asumof money and deposit their promissory note or notes-
for such sum or sums of money as shall be determined upon*
by the directors.”—The company has no stock, and its
ability to pay losses comes exclusively from the premiums 20
collected.

Mr. Perrin states that he had an agreement with the
plaintiff (defendant in error), by which he hired his mill and
machinery, and was “ to pay the expenses of the insurance on
that mill.” The insurance to be satisfactory to both Perrin
andplaintiff. The selection of the companies”being left en-
tirely o Perrin. On the first of November, 1872, Perrin
ordered of Mr. Buckley, the agent of defendant, $5,000 of
insurance, not naming the companies. November sth Mr.
Buckley sent Perrin three policies of that date, accompanied
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by a letter, requesting Perrin to send back by the bearer
notes to cover the premium, according to agreement. Perrin
retained the three policies, and sent back a note for the
premium of two policies, but nothing for the premium of
the policy now in suit. He said in a letter to Buckley that he
would look into the standing ol the Millville Company, and
after he was satisfied about it would send Buckley a settle-
ment. Mr. Buckley acquiesced in this, and heard nothing
more of the matter until after the fire. Perrin says he

10 turned over the three policies to plaintiff's clerk immediately
after they were left with him, but he never notified Mr.
Buckley'or the defendant that he had done so, and no one
ever paid, or offered to pay, either notes or cash for the
policy in suit until after the fire. The policy delivered to
the plaintiff itself contained an endorsement, “ Make your
check payable to the order of the company. Premium,
$112.” (P. 52 of case.)

This was notice to plaintiff that the premium had not

been paid.

20 The fire took place November 20, and afterwards plaintiff
wient to Buckley and said he was ready to pay the premium,
and Buckley said he could not receive it.
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The Judge charged the jury that Perrin could not have
recovered if the policy had been in his name, hut that
plaintiff might, if the jury found certain facts. I submit—

1 That the evidence shows that Perrin was plaintiff's
agent to effect this insurance, and that his agree-
ments therefor binds plaintiff. The delivery to him
being conditional, and conditions not complied
with, there is no insurance. 10

2 That the endorsement on the policy: “ Premium,
$112, make your check payable to the order of the
company,” was notice to plaintiff that there had
been no payment, and was sufficient, at least, to
put the plaintiff on inquiry.

II.;.

The whole scope of the charter shows that the legislature
mtended to make contribution to the capital of the company,
a conditionprecedent to the power to insure.

JBellville Mutual Insurance Company v. Van 20
Winkle, 1 Beasley, 344 &c.

Section 13, relating to special insurances, whereby in-
surers need not become members, does not affect the force
of sec. 7, which requires everyinsurer to pay in advance.

I also submit that sec. 13 is unconstitutional in view of the
provision that “ every law shall embrace but one object, and
that shall be expressed in the title.” The title of the act,



30

20

4

“An Act to incorporate the Mill.vilie Muiual Marine and
Fire Insurance Company” certainly does not express the
object tried to be reached by section 13, to wit: carrying
on a general insurance business without any mutual feature-
whatever in it.

II1.

The doctrine laid down by the Supreme Court in the case
of Basch v. Humboldt Mut. I . and M. Ins. Co., 6 V., 429,
is said to be very questionable, in a note to the case ol
President L. 1. Co. v. Fennell (1 Bigelow, 100), in which
latter case part of the premium had been paid. In the case
of New TorJc CentralIns. Co. v. Nat. Prot. I. Co., 20 Barb.,,
468, the doctrine was not necessary to the decision ot that
case as will be seen by a reference thereto. In the case ot
Pitt v. Berkshire L. 1. Co., the Supreme Court ot Mass,
says, “ The acknowledgement of payment in the policy is
always open to explanation by proof of the actual tacts.
(100 Mass., 500, and 1 Bigelow, 284). In the case ot Baker
v. Union L. I. Co. (6 Abb. Pr. [IS[' S.] 144, and 1 Bigelow,,
595), the court merely held that they would treat notes as
cash when accepted as such. An attempt was made in an
early case to assimilate the conditions in a life policy re-
quiring the payment of premium to the condition annexed
to a deed conveying real estate, but the court held that the
analogy did not hold, and that the rules applicable to con-
ditions, with respect to lands, did not apply. 12 East., 183,
cited in Roberty. N. E. M. Z. 1. Go., 1 Bigelow, 640.

See also cases of Miller v. Brooklyn L. Z Co., 2 Bigelow,
38, and Collins v. Ins. Co., 1 Phila., 201, and 2 Ligelowr

161.
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IV.

The policy in this case is different from that in Baseh v.
Ins. Co. (6T, 429).

It says, “ The Millville M. M. and F. 1. Co., in considera-
tion of $112, do insure Abraham Collerd against, &c.”—
“ This company shall not be liable, by virtue of this policy or
any renewal thereof, until the premium therefor be actually
paid to the company, or its duly authorized agent.”

It contains an endorsement, “ Make your check payable
to the order ot the company. Premium, $112.” The
policy contains nowhere an express acknowledgment ot the
receipt of the consideration money, but, on the contrary,
notifies the party that the company are not liable unless the
premium is actually paid.

The company in 6 V.,:429, incorporated in 1870 (Laws
1870, p. 500.) was a stock company, and not a mutual
company, and even the word “ mutual” in its title was re-
moved by act of Feb. 6, 1872 (Laws 1872, p. 153.) The
reason of the rule laid down in the Basch case fails in this

10

case, and should not be applied, because it will contradict 20

the policy to show that there was no payment of premium.

V.

The, charge of the judge took away from the jury the-
question as to whether Perrin was not the agent of Collerd,
because if he was his agent, plaintiff wlould be bound by

what Perrin said and did as to conditional delivery, whether
plaintiff heard of it or not.

VL
We submit that the loss of the memorandum (p. 32 of

«ase,) \Aéas sufficiently shown to enable defendants to>prove 30
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by parol what it was, and that the judge erred in reiusing
to allow us to show what it was.

YII.

We submit that the judge erred in refusing the motion
for non-suit, made at the trial at the closing of plaintiff's
case.

Will.
We submit that the judge erred in refusing the defend-
ants to prove at the trial the contents of the memoranda.

IX.

i0  We submit that the judge erred when he charged the
jury that if Oollerd did not know of the arrangement be-
tween Perrin and Buckley, that the company woti
bound.

X.

We submit that the judge erred in reiusing *he defendn
ants’ motion, made at the trial, to non-suit plainti
both sides of the case was closed.
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We submit that even if the form of the tender to
Buckley was sufficient, the tender should have been made
to the company, and not to Buckley.

XII.

We submit that the judge erred when he charged the
jury that if they found that Collerd was a bona fide holder
of the policy, and that there was a tender, that they should
find a verdict for the full amount of policy, with interest,
deducting premium and interest thereon. 10

The judgment should be set aside, and new trial ordered,
with costs, to the plaintiff in error.

JAMES H. NIXON,
Attorney for Plaintiff in Error.
LEON ABBETT,
Of Counsel.






vy . Court of Crroro $§ O ptais

Abraham Collerd,
D eft in error,

US.
On writ of error.

The Millville Mutu al Marine and
Fire Insuran ce Company.

Pliffs in error.

POINTS FOR DEFENDANT IN ERROR.

Action for loss by fire* Nov. 20th, 1873, on policy of in-
surance, dated Nov. 8th, and delivered Nov. 13th, i>73.
JOS. F. RANDOLPH,

Attorney.
A.—Ref usal to Nonsuit. (Assignments Nos. 2 and 4)
1. Non-acceptance o fpolicy.

1st. Policy was accepted by Perrin for Collerd, S0
far as he was his agent.

2d. Policy was accepted by Collerd himself, un-
conditionally and in good faith.

II; Non-delivery ofpolicy.

1st. Policy was delivered by Perrin as defendant’”
agent, made so by Buckley.

Sheldon v. Conn. Mut ! Ins., 25 Conn., 207.
Kallock v. Commercial Ins., 2 Dutch, 268.
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2d. If Buckley was Collerd’s agent, as claimed by
the defendants, delivery to him was sufficient.

III. Nonpayment ofpremium by plaintiff.

1st. The policy is not made void by failure to pre-
pay premium. The liability topay is suspended
until payment of premium.
The contract took effect from its date.

Phillips on, Ins. (5th Ed) §§ 25, 127, 922.
Lightbody v. N. A. Ins., 23 Wend., 18,

The liability began with the loss or with pay-
ment ot premium, if made after loss and within
stipulated time.

2d. Payment was rnade by Buckley’s giving time,
arranging for note, and making himself person-
ally responsible for premium.

Bonton v. Am. Mut. Life, 25 Conn., 542,
Sheldon v. Conn, Mut., (cited above).
McAlister v. N. Eng. Mut., 101 Mass. 558.
N. Eng. Mut. v. Hasbrook, 32 Ind., 447.

3d. Prepayment was waived by defendant’s giving
time.

Sheldon v. Conn. Mut., (cited above).

Miller v. Brooklyn Life, 2 Big., 35.

Baptist Church v. Brooklyn Fire Ins., 28
N. Y., 153

Boehen v. Wmsburgh Ins., 35 N. Y., 131

N. Y. Cent. Ins»v. Mat. Prot. Ins., 20 Barb.,
468;

Baptist Church v. Brooklyn Ins., 18 Barb.,
69, and 19 N. Y., 305.

Hallock v. Commercial Ins., (cited above).

Heaton v. Manhattan Ins., 7 R. 1.,'502.

Wood v. Po’keepsieIns., 32 N. Y,,|619.

Sheldon v. Atlantic Mut., 26 N. T ., 117.



3

Parol waiver good.

Miller v. Brooklyn life, (cited above).
Pitney v. Glen Falls Ins., 61 Barb., 335.

4th. Defendants are estopped by acknowledgment
inpolicy from denying payment.

Basch v. Humbold Ins., 6 Vr., 429. .
Gort v. Nat. Prot. Ins., 25 Barb., 189.

IV. No tender ofpremium.

1st. Tender was made in proper manner and
waived by refusal.

2 Greenleaf, Ev., § 603, and cases.
2 Chitty, Contr. (Ed. 1874), 1192 and note.

2d. Tender was made or offered in proper time—
within the time agreed on.

V. Mutual character of defendants necessitates pre-
payment.
But the charter (§ 14) provides for insurance
not mutual, and this is expressly a “ stock policy.”

VL. Buckley not defendant's agent.
The evidence proved him to be such. He is called
s0 in the policy, and their disclaimer of his agency is

unavailing.

Phillips on Ins., § 1876.

Masters v. Madison Ins., 11 Barb., 624.

Malleable Iron Works v. Phoenix Ins., 25
Conn., 465.

Clark v. Union Ins., 40 N. H., 333.

Tender of premium insufficient.

(Assignments Nos. 1, 6 and 9.)
See above—A 1V.
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C.—Rejection of evidence as to memorandum.
(Assignment No. 3.

1st. The evidence was properly rejected. There
was no proof of loss.

2d. The proof was offered by defendants to contra-
dict their own evidence, drawn ont on Perrin’s
cross-examfn ation.

3d. The rejection did not affect the verdict.

D.—Bona-fides o fplaintiff.
(Assignments Nos. 5, 7 and 8)

I. Plaintiff took policy in good faith, and would be in-
jured by defendant’s assertion that- policy was not
what, by their own act, they made it appear to ber
and they are estopped from repudiating it now.

Lee v. KirkpaU ick, 1 McCarter, 264.
Den v. Baldwin 1 Zab., 395.

Den v. Oliver, 2 Smith, L. C., 543.
Pichgrd v. Seat’s, 6 Ad. and El., 475.
Freeman v. Cooke, 2 Exch., 654.
Heane v. Rogers, 9 B. and C., 577.
Gregg v. Wilson, 10 Ad. and El., 90.
Dezill v. Odell, 3 Hill, 215.

1 Greenleaf, Ev., § 207.

II. To prevent estoppel there must be actual personal
notice, destroying good faith of plaintiff, not mere

technical notice to agent'

ITI. Knowledge of Perrin, or notice to him was notr
technically, even notice to Collerd, for it was not

within subject matter of his agency.

Story on Agency, § 140.



Abraham Collerd,
US.

The Milyille Mutu al Marine and

Fire Insuran ce Company:

JOS. F. Randolph, JI‘.,
Pliff’s Atty.

New Jersey Supreme Court, of the sixth day of March, 10
in the year eighteen hundred and seventy-three.

Witness,
M. BEASLEY, Esqui re ,
Chief Justice.
Benj. F. Lee, Cleric.

Hudson County, 8S..

The Milville Mutual Marine and Fire Insurance Company,
of Milville, in the State of New dJersey, the defendants in
this action, were summoned to answer unto Abraham
Collerd, of Jersey City, in the county of Hudson and State
of New Jersey, the plaintiff therein, of a plea of trespass on the
caseon promises, and thereupon the said plaintiff’, by Joseph
F. Randolph, Jr., his attorney, complains for that whereas the
said defendants are now, and were at the times hereinafter
mentioned, a corporation duly incorporated under and by
the laws of the State of New Jersey, to take risks and insure
property against loss by fire, and were at the times herein-
after mentioned doing business as such corporation, and by



virtue of their corporate powers, as a fire insurance company,
and as such corporation, were taking risks and insuring
against loss by fire, and whereas the baid defendants on or
about the eighth day of November, eighteen hundred and
seventy-two, at Jersey City, in the county of Hudson, and
within the jurisdiction of this court, entered into a certain
agreement, in writing, with the said plaintiff, commonly
called a policy of insurance, and thereby, for, and in con-
sideration of the sum of one hundred and twelve dollars, there-

10 after, to be paid therefor by the said plaintiff to the said
defendants, agreed to insure, and did thereby insure the said
plaintiff against loss or damage by fire, to the amount of
two thousand dollars, as follows, that is to say :

One thousand dollars on his three story frame qomposition
roof planing and moulding mill building, fifty (50) by fifty
(50) feet, including the brick boiler house attached on north
side, thirty by fifteen feet, and the one story frame shed at-
tached on east side, fifty feet by twenty-five feet, situate on
the north side of Fourteenth street, commencing one hun-

20 dred feet east of Henderson street, Jersey City, and one
thousand dollars on his steam engine, boiler and appurten-
ances, steam pumps, machines, machinery, shafting, belting,
pullies, hangers, steam pipes, tools and implements and
fixtures, all contained in said mill and boiler house.

And the said defendants did thereby agree to make good
to the said plaintiff, all such immediate loss or damage not
exceeding in amount the sum of two thousand dollars, nor in-
terest of the said plaintiff in said premises, as should happen
by fire to the said property, from the eighth day of Novem-

30 ber, eighteen hundred and seventy-two, to the eighth day of
May, eighteen hundred and seventy-three, and further that
the amount of said loss or damage should be estimated ac-
cording to the actual cash value of the property at the time
of the loss, that notice and proof of such loss should be forth-
with given by the insured, the said plaintiff, to the said de-
fendants, and that they would pay said amount sixty days
after due notice and proof of loss, unless the property should
be replaced, or they, the said defendants, should have given
notice of their intention to rebuild or repair the damage

40 premises.
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And that it was then and there agreediby and between
the said plaintiff and the said defendants, that the said
plaintiff should pay to the said defendants’the said sum of
one hundred and twelve dollars for said insurance, and
should pay the same on or about the thirteenth day of
January, eighteen hundred and seventy-three.

And the plaintiff further says, that afterwards, during the
term of the said policy, and while it was in force, between
said eighth day of November, eighteen hundred and seventy-
two, and said eighth day of May, eighteen hundred and 10
seventy-three, to wit: on the twentieth day of November,
eighteen hundred and seventy-two, the said planing and
moulding mill of the plaintiff, together with his said boiler
house and shed, and his steam engine, boiler, machines,
machinery, steam pumps, shafting, belting, pullies, hangers,
steam pipes, tools, implements, fixtures and appurtenances
therein contained, and mentioned in and insured by said
policy of insurance, were by misfortune, and without any
fraud or fault, or evil practice on the part of the said plain-
tiff,. burned, damaged, consumed and wholly lost and 20
destroyed by fire, that the actual value of said mill, boiler
house and shed at the time of the said loss was not less than
twenty-six hundred and fifty dollars, that the actual value
of said steam engine, boiler and appurtenances, machines,
machinery, steam pumps, shafting, belting, pullies, hangers,
steam pipes, tools, implements and fixtures at the time of
said loss was not less than eight thousand dollars, and that
the plaintiff’s loss and damage on said property insured as
aforesaid, by reason of said fire exceeded the sum of ten
thousand dollars, and that the whole amount of insurance 3
upon said property, and other property of the plaintiff,
destroyed by said fire, including said policy of the said de-
fendants, was seven thousand dollars.

And the plaintiff further says that forthwith, after said
loss or damage by fire, and as soon thereafter as possible, the
said plaintiff gave notice to the said defendants of said fire
as required by the terms of said policy, and that said
Pontiff afterwards and as soon thereafter as possible, to
wd: on the twenty-seventh day of November, eighteen hun-
“od and seventy-two, rendered to the said defendants a 4
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particular account of such loss, signed and sworn to by him,
containing a true and particular statement of all such mat-
ters and things as by the words and conditions of said policy
of insurance were required to be therein contained, together
with a certificate, under the hand and seal of a magistrate
or notary public, nearest to the place of the fire,jiot con-
cerned in the loss as a creditor or otherwise, nor related to
the assured, stating that he had examined the circumstances
attending fthe loss, knew the character and circumstances
of the assured, aud verily believed that the assured had,
without fraud, sustained loss on the property insured to the
amount of twelve thousand dollars.

And that the plaintiff has in this and all other respects
fully complied with and performed all the matters and
things in and by said policy required by him to be done,
and that he afterwards, to wit: on the thirteenth day of
January, eighteen hundred and seventy-three, being the day
therefor by said defendants agreed upon as aforesaid, offer-
ed to pay to said defendants the said sum of one hundred
and twelve dollars, and tendered the same to said defend-
ants, and is now, and always has been, ready and willing to
pay to said defendants the said sum of one hundred and
twelve dollars.

And the plaintiff further says that more than sixty days
have now elapsed after due notice and proof were made as
aforesaid by the said plaintiff, and received by the said de-
fendants in accordance with the terms and provisions of trie,
said policy, and that the said defendants have not leplace
the said property, nor given notice of their intention to re
build or repair the damaged premises, nor have -they pai
to the said plaintiff the said sum of money in said po icy
mentioned, or any part thereof.

By means whereof the said defendants became ha ®
pay to the said plaintiff the said sum of two thousand do -
lars in the said policy of insurance mentioned, and being so
liable, they, the said defendants, afterwards, to wit. on e
first day.of January, eighteen hundred and seventy tire ,
at Jersey City aforesaid, undertook, and then an
faithfully promised the said plaintiff, to pay to himt es
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sum of two thousaid dollars on or before the twenty-seventh
day of January, eighteen hundred and seventy-three.

Yet the said defendants, not regarding their said several
undertakings and promises, have not paid to said plaintiff
the said sum of money on said twenty-seventh day of Janu-
ary, eighteen hundred and seventy three, nor at any other
time, but have neglected and refused, and still do neglect
and refuse, to pay the same or any part thereof, although
often requested so to do.

Wherefore the plaintiff says he is injured and hath sus- 10
tained damage to the amount of four thousand dollars, and,
thereupon, he brings his suit, &c.

And the said defendants, by James H. Nixon, their at-
torney, come and defends the wrong and injury, when, &c.,
and say that they did not undertake or promise in manner
and form as the said plaintiff hath above thereof complained
against them, and of this they put themselves upon the
country, &c.

And the plaintiff doth the like.

Therefore, &c.

Afterwards, to-wit, on the ninth day of December, in the 20
year eighteen hundred and seventy-three, at a Circuit Court
holden at Jersey City, in and for the county of Hudson, by
the Honorable Joseph D. Bedle, one of the Justices of the
Supreme Court of Judicature of the State of New Jersey,
according to the form of the statute in such case made and
provided, come as well, the within named plaintiff, Abra-
ham Collerd, as the within named defendants, The
Millville Mutual Marine and Fire Insurance Company, by
their respective attorneys, and the jurors of the jury where-
of mention is made within, being summoned, also come,who, gQ
to speak the truth of the matters within contained, being
chosen, tried and sworn, say that the said, The Mil-
ville Mutual Marine and Fire Insurance Company did un-
dertake and promise, in manner and form as the said Abra-
ham Collerd hath above thereof complained against them,
and that the said Abraham Collerd hath sustained damage
on occasion of the non-performance of the said several prom-

2
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ises and undertakings in the said declaration mentioned to
the amount of two thousand and seventeen dollars and
ninety-five cents, besides the costs and charges in this be-

half expended.
J. D. BEDLE,

Justice Supreme Court.

Therefore it is considered, &c.



NEW JERSEY SUPREME COURT.

Abraham Collerd.

In assumpsit.
US.

Bill of
The Milville Mutual Marine and Exceptions.

Eire Insurance G). 1

Be it remembered, that at a circuit of the above court,
holden at the city of Jersey City, in and for the county of
Hudson, at the October term, eighteen hundred and seventy-
three, the above cause came on to be tried before Joseph D.
Bedle, Esquire, one of the Justices of the above court, upon 10
the issue joined in said cause, before ajury of the country,
duly empanelled and sworn to try the same, and a true
verdict give, according to the evidence in said cause, and
the plamtiff, in order to maintain and prove the issue on his
side to be maintained, offered the following evidence :

Raymond S. Perrin, for plaintiff, sworn, testified as
follows: 4

Direct examination.

@ You are the agent of the plaintiff'?

A, Yes, sir. - ; JUU

_@* Did you obtain this policy of insurance for the plain- go
tiff, and from whom ?

A. Yes. I ordered it from Mr. Buckley.

@ Is the amount of premium correctly stated in it.

A- Yes, I believe it is.

@ How was the premium to be paid ?

A. My agreement was at the time with Mr. Buckley
Opay the premium on that policy in six weeks, or I should
ave the privilege. My agreement was to give him a
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note for the premium on that policy for six weeks from the
time it was dated, or to pay it in cash before the expiration
of the month.

Q. Do you know anything about the loss of the premises
afterwards ? [ .

A. Yes, they were destroyed by fire about the 20th of
November, I believe, 1872.

Plaintiff offers in evidence policy No. 2,719. Defend-
ants admit the signatures to the policy as being the-sig-
natures of the officers of the company.

The policy was admitted in evidence, and is annexed
hereto as “ Exhibit A.”

Q. Elad the premium been paid by you to Mr. Buckley
before that ?

A. No, sir.

Q. Has it been paid by you since ?

A. No, sir; 1 called on Mr. Buckley with the intention
of settling it; he declined to have anything to do with it.

@. When did you call on Mr. Buckley ?

A. Within a week after the fire; I took the money with

20 me to pay the premium, and a note, to settle it in that way,

if he preferred it to cash ; I told him I had called on him
to settle that premium ; he said he wouldn’t have anything
to do with me about that policy.

Q. Is that in your hand-writing? (showing witness
paper.)

A. Part is in my hand-writing and part is not; the first
three pages are in my hand-writing, the balance is not.

Q. What was the loss by fire ?

A. It was a total loss; the mill and contents was burned,

30 everything about the place, and lumber piled adjoining the

mill was burned—nothing)left at all. f

Q. What was the value of the mill and machinery
burned ?

A. Something like twenty thousand dollars.

@. How much insurance was th§re on it ?

A. Seven thousand dollars altogether, I think ; I had had



seventeen thousand dollars the year before, and paid pre-

miums to Mr. Buckley tor it.

Cross-examined:

When did you order the insurance on that building ?
In the first part of November, I believe.
Ofwhom T !

Mr. Buckley.
Where were you and where was he wlien you did it ?

I was in the office of the mill.
State what you said to him and what he said to you ? #

>0 >0>0 >0

I can’t remember the whole conversation— we were
talking for nearli7 an hour.

Q. Who commenced it ?

A. I couldn’t sav that.

Q. What did you sayt?

A. I ordered five thousand dollars’ worth of insurance.

Q. Did you tell him what company you wanted it in ?

A. No, sir.

Q. Did he at that time tell you what companies he would
put it in A

A. I don’t think he did.

Q. Did lie after that send you up three policies ?

A. He sent me the whole five thousand dollars’ wrorth ; I
think there were three polices ; there was two besides this—
one in the Lycoming and the other in the North Missouri.

Q. What was the premium for that whole five thousand
dollars insurance ?

A. I think it was at the rate of eight 'or ten per cent.;
about two hundred and eighty dollars, I think.

Q. Mr. Buckley sent you up with these policies, also a
note requesting; you to sigm and return to him two notes, of »
$140 each ?

A. Mr. Buckley sent me a letter with a boy; I think the
letter is destroyed by the fire; as near as I can remember,
the letter requested me to send back, by the boy, notes to
cover the premium, according to agreement.

Q. Wasn’t two notes sent up to you at the time to sign—
didn’t the letter enclose two notes ?

3
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A. I don’t remember ; it may have.

Q. You sent back a note of $168 ?

A. I couldn’t state what the amount of that note was.

Q. For the policies in the Lycoming and North Mis-
souri?

A. I believe so; I sent back a note for part of that five
thousand dollars.

Q. Wasn’t it tor the three thousand dollars outside of
this two thousand dollars—dor the Lycoming and the North
Missouri?

A. I don’t remember the amount of the note.

Q. That note didn’t include this policy ?

A. No, sir, I don’t think it did.

Q. By Court—You think it included the other two
policies ?

A. I think it did ; I am not positive about that ?

Q. Do you remember what was the premium on the
other two ?

A, I don’t remember.

Q. Do you remember the rate of the two ? -

A. I thought it was about eight or ten per cent.; I
generally paid eight on that mill.

Q. Wasn’t the rate for six months 5727. per cent, on
these two polices ?

A. T believe there was an extra chargg on account of the
short time.

Q. Isn’t that the customary short rates ?

A. T think so.

Q. You did send a note for some amount ?

A. Yes, sir.

Q. The note was afterwards paid?

A. Yes, sir...

Q. Do you know what bank it was paid through ?

A. I don’t think it was paid through any bank ; I gave
the money to Mr. Collerd, and Mr. Collerd sent his check
to take up the note ; that is my recollection of it.

Q. Did you make a memorandum on the back oi an
envelope when you sent back the note for $168 ?

A. I remember, I think, writing a letter to Mr. Buckley,



stating tnat I would look into the standing of the company ?

Q. That is the Milville Company ?

A .I thinkHhat was one of them; I think I kept two
policies, doubting the standing of the other company.

Q. Are you sure you retained two policies ?

A. No, sir; I think I did.

Q. What was the purport of the memorandum ?

A. The purport of the memorandum was I would look
into the standing oi this company, and after I was satisfied
about it send him a settlement.

Q. When did you next see him after you sent that down ? 10

A. After the fire.

Q. Did you send any word to him before the fire ?

A. No, sir.

Q. No note before the fire ?

A. No, sir.

Q. No cash before the fire ?
A

. No, sir.
lie-direct :

hiQ‘7 Did Mr. B1_1ck1ey ever ask you to return the ?oyli;y to 20
A. No, sir, I had no communication with him whatever.
Q What did you do with the policy.after you got it ?
A. I took all the policies sent me by Buckley and turned
t em over to Mr. Collerd, in his office ; that was immediately
after they were left with me.
Q Before the fire ?
A. Yes, sir.

~-cross-examination :

Q What did you do with the policies?

*I turned them over to Mr. Collerd, or his representa- so
hui y mnded tllem to J- A *Huson, Mr. Collerd’s clerk; I
hm an a» leement with Mr. Collerd to insure that mill

0 t!Lainounk and give him the policies.

jT *at Position did you occupy in this mill ?
* was running the mill ; I bought the lumber, paid for
Material and run the mill.
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Q. Wliat relation are you to Mr. Collerd?

A. Only a business relation— no relation by blood or mar-
riage.

Q:*You hired the mill, and all that was in it, from Mr.
Collerd ?

A. I hired the mill and machinery from Mr. Collerd; I
was to pay the expenses of the insurance on that mill.

Q. The insurance was to be insurance that was satisfacto-
ry to you?

A. To both of us; Mr. Collerd always trusted me as to-

the companies in which the insurance.should be effected.

Abraham Collerd, the plaintiff, sworn in his own behalf,,
testified as follows :

Direct:

Q. You are the person named in that policy as the insur-
ed (showing witness policy) ?

A. Yes, sir.

Q. You were the owner of the premises described in the
policy ?

A. T was.

Q. At the time the policy was issued and at the time of
the fire ?

A. Yes, sir.

Q. Were the premises described there in the policy

burned ?

Defendants admit that the premises were burned: No-
question is made as to the value thereof, and that the ie
was on the 21st of November, 1872; that the premises were
all consumed, and that the loss exceeded the total insur

i

ance.

Q. Did you see Mr. Buckley at any time about this in-
surance and about the premium ?
A. I did subsequent to the fire ; the mill was burne

the 20th of November, and I think I went to see Mr. Buc

)
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ley within two or three days after ; I saw him several times
within ten days afteiv
Q. What did you go to see him for?

Defendant objects to witness telling what occurred be-
tween witness and Buckley after the fire, so far as it is to

charge the company with the contract.

Plaintiff proposes to show a tender of the money within
the thirty days agreed upon between the last witness and
Buckley.

The Court admitted the testimony, to show the tender
after the loss.

To this ruling of the Court a bill of exceptions is prayed
by the plaintiff, and is allowed and sealed accordingly.
J. D. BEDLE, [1.s.]

Q. When did you first go to see Buckley about this ?

A. I think two or three days after the fire, when I first
saw him.

Q You saw him several times ?

A. Yes, I called there several times within ten days after
the fire.

Q. What did you go to him for? What was said and
done? What occurred ?

A. T inquired of Mr. Buckley as to the policies ; I told
Mr. Buckley I was willing to pay the premiums, he having
said that it hadn’t been paid ; I offered to pay him ; there
was considerable said ; that is about all I remember par-
ticularly ; we spoke generally of the insurance matter ; I
offered to settle it and he refused; he told me that he
wouldn’t receive payment for the premium.

(Q When did you get the policy ?

A. It was handed me a few days before the fire ; two or
three days. .

Q@ What did you do with it?

A. I put it in my sate.

4

qp
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30
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Q- “ou have never received the amount of insurance
from the Millville Company, nor any part of it ?
A. No, sir, no part of it.

Cross-examined r

Q. What did Mr. Buckley say ?

A. He said he wouldn’t receive the premium ; wouldn’t
take the money.

Q. All that transpired between you and him was that,
after the fire, you told him you were willing to pay the pre-
mium, and he said he wouldn’t take it ?

A. That’s all that was said on this matter.

Q. Did you ever make any communication to Buckley or
to the company with reference to this policy before the
fire.?

A. Never.

Q. Never sent any word or letter or communication of
any kind to him ?

A. None whatever.

It is.admitted that proofs of loss were sufficient in form,

, and that they wrere sent to the company.
20
Plain tiff rests.

Defendant moves that the plaintiff* be non-suited, on the
ground that there was no acceptance of the policy by
the plaintiff or his agent. That the delivery was con-
ditional, the plaintiff or his agent to give notes for the
premium, on the delivery of the policy, which condition
was not complied with, and the notes not given, and no pay-
ment made for the premium, either in cash or notes, and no

¢Q tender of any until after the loss. That the company, being
a mutual company, according to its charter, plaintiff must
pay either notes or money as premium to make a valid policy,
and that he did neither. That the policy on its face did
not create any liability without payment of the premium.
That Buckley had no authority to deliver the policy with-
out payment of the premium, and that the plaintiff had no-

tice thereof by the policy itself.
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The Court—1 will not rule on these points yet. I am
not prepared to order a nonsuit now, but will let the case
be developed.

To this ruling of the Court refusing to grant a nonsuit, a
bill of exceptions is prayed by the defendant, and is allowed

and sealed, accordingly.

J.D. BEDLE. [1.s.]

And the defendant to prove the issue on its part offered
the following evidence :

William W. Buckley, for defence, sworn, testified as 10
follows:

Direct:

Q. You are the gentleman referred to by Mr. Perrin in
in his testimony ?

A. Yes, sir.

Q. And you are the party who signed this policy ?

A. Yes, sir. !

Q. These piinted blanks are sent to you and the policies
are not valid till they are signed by you as agent, are they ?

A. No, sir * that is so stated in the policy. 20
Q. You signed that policy ?
A. Yes, sir.

Q. Did you have an interview with Mr. Perrin or Mr.
Collerd with reference to the insurance of these premises [
A. I had an interview with Perrin previous to the fire.

@ No interview with Collerd previous to the fire ?

A. No, sir.

Q. How long before the fire was that &

A. November ¢th, 1872.;

(Q State what occurred at that interview ?

told me that he wanted to insure the mill for QA

WOO for the benefit of Mr. Collerd, but that he had no

ney at present, and asked me if I would insure it and

e notes, and also asked me what I would charge him to
~sure it for $5,000 for six months. We come to an agree-
m U | 1 should insure it for six months for $5.000 at

es ort rate of eight per cent, a year, which is 5" for
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six months, which would make the premiums $280. for $5,000.
Perrin wished me to put it in three companies, 1 told him
I would do so; he agreed on the delivery of the policies to
give me two notes of $140. each, which would amount to
the premiums $280, one for six weeks and the other for two
months, from the date of the policies. I insuredit in three
companies, $2,000 in the Milville, $1,500 in the North
Misouri, and $1,500 in the Lycoming; the premium on the
Milville was $112, and $84. on the other two. I dated the

16 policies Nov. sth; I did n’t get them ready till the 13tK ; on
the 13th of Nov. I sent him the three policies by my boy,
with a note, inclosing two notes drawn for $140 each, re-
questing him to sign them and return them.

Q. Give us the exact wording of that note?

A. “ Please find $5,000 insurance and also two notes in-
closed you agreed to give me in payment for them. Please
sign and return by bearer.” My boy came back with one
note, neither of the notes I sent him, but one note for $168,
the exact amount of the other two policies, and on the back

20 of the envelope— (interrupted by plaintiff objecting to his
giving the contents of the memorandum on the back of the

envelope.)

Q. Where is that envelope ?

A. It is destroyed ; I thought I had sent it to the com-
pany, but I find I didn’t do so, therefore I must have thrown
it in the waste paper basket.

Q. What inquiries have you made about it ?

A. Thave searched all around my office ; I have looked

30 through my papers, and spoke to the secretary of the com-
pany.

Q. Have you any memory that you sent it to the com-
pany ?

H. I thought I sent it; I didn’t think it of any impor
tance at the time, because I thought perhaps I should see

Mr. Perrin ; I expected him to come down and see me, but

he didn’t.

Furman M. Mulford, for defence, sworn, testified as fol-

40 lows:
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Direct :

Q. What relation do you bear to the Milville Mutual In-
surance Company ?

A. Secretary of the company ; prior to May last I was
treasurer.

Q. Yon have heard Buckley’s testimony, with reference
to a memorandum on the back ofan envelope, received from
Perrin ?

A. T did.

Q. Have you made any search for such a memorandum
among the papers of the company ?

A. I don’t know as we have particularly searched for the
paper; we had his letter setting forth the facts, and we
wrote to him asking him if he had preserved that; he said
he thought he sent it to us, but we never received it.

You have been secretary how long?

Since May.

Who received the letters of the company ?

All of us; a committee in there ; two or three of us.
Do the letters pass under your inspection ?

Most of them do.

Have you heard of any such paper in the office ?

No, sir. He wrote to us that he thought he sent it to
us; we wrote him that we hadn’t received it.

Q. Did you search for it ?

A. We searched for it111

Q. Did you search personally ?

*A No, sir.

Q Do you know what search was made ?

PO >0 200

A. Not specially I don’t. I conversed with Mr. Fries,
our present secretary, at that time ; he replied that we had

never received that letter, and was sorry that it was lost.

Cross-examined:

Q. You made no search personally for it?
A. No, sir.
Q Do you know whether any was made ?
A. Only from conversation.

5

20

30
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Q. Were you the officer who would have had charge of
these letters, November a year ago?

A. No, sir.

Q. At that time, it wouldn’t have come to your hands, or
been sent to you ?

A. No, sir.

William W. BucMey, direct resumed.

Q. What is your present recollection about this paper?
A. I thought 1 sent it to the company, till I received a
10 letter from their former secretary, stating it was not there;
therefore, I presume, I must have thrown it in the waste
mpaper basket. It was simply a memorandum on the back
of the envelope which I sent him.
Q. Did it have his name on it ?
A. I don’t remember.
Q. By Court—What is your impression now as, to vour
having sent it to the company ?
A. If I hadn’t received that letter from the secretary, I
should say that I sent it, because I thought 1 did. It was
20 my impression that I did send it.
Q. By Court— What time was your impression that you
did send it ?
A. Eight after the fire ; I think the day after I wrote a
long letter to the company, giving them the circumstances;

the day after the fire, November 21st.

Furman M. Mulford, recalled by the Court, and exam-
ined by the Court, as follows:

Q. How many rooms do you occupy in your office?

A. Two.
m Q. Where do you keep the papers of the company ?

A. In cases of this kind we file them all together in one

30 package, and the letters connected with it, till it is dis-

posed of.

Q. What papers had youpn this case ?

A. We had a letter from Mr. Buckley ; that was all at

that time ; we afterwards received the proofs of loss an re

turned them.
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Q. What is jour habit in the office as to filing papers vou
receive in regard to insurance ?

A. We file them separately; our letters we file regularly
as they come which have any bearing on any particular
case; a letter or any piece of paper that comes with refer-
ence to a loss ; we put it in a large envelope and mark the
envelope, and put every piece of paper relating thereto/in
the envelope.

Q. Tour letters you file together ?

A. Our letters we file, unless they are connected with
some particular loss, then we put them with that package;
as, for instance, in this case we had an envelope marked
“QGollerd/” they were put in a box in the office ; I looked
at the papers several times, but didn’t find this.

Q. How many officers have you in that office besides
yourself ?

A. There are four of us.

Q. Whose work was it to file these papers ?

A. The assistant secretary generally files the letters, and
does a good part of the office work..

Q. If this letter had been sent, enclosing that paper, wdio
would naturally have received it ?

A. The secretary, Mr. Freeze.

Q. Where is he ?

A. He is at Camden ; he is not with our company now ;
he left in May last.

Q. Are there any places about your office for you to look
for that letter except in that envelope ?

A. Ho, sir; it would be our invariable rule to put every-
thing connected with the loss in one package. We didn’t
know that Mr. Buckley had any idea that he had sent it to
us till we saw him, then wE looked for it and couldn’t find it.

Examined by Mr. Abbett :

Q. Ho you keep files of letters in which letters are filed
away? °

A. We keep them on a file till the end of the month, then
We file them and date them.

10
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Q. Do you know when this letter of Mr. Buckley’s was
put in the Collerd envelope ?

A. When we received his letter we immediately put that
letter in an envelope and marked the envelope “ Collerd
matter

Q. You dpn’t think that was filed away first ?

A. No, anything connected with a loss we never file
among our regular business. (Mr. Abbett shows witness an
envelope in which Mr. Abbett says he received the papers in

the cause.)

Witness— This is the envelope that was kept in a box we

have in our safe.
Q. By Court—There is no knowledge of its ever being

received at the office ?
A. No, sir.

Mr. Randolph—1 don’t think they have sufficiently
accounted for it. I requested Mr. Buckley and the officers

of the company to produce it.

My. Abbett—1 have received no written notice in rela-

tion to it.

The.Court—1 feel obliged to reject this testimony as the
case now stands. There don’t appear to have been that
examination for the paper that there ought to have been,,
still T feel reluctant to let the case go off on any such point
as that. I will give counsel an opportunity to get that wit-

ness here to-morrow if he desires it.
Mr. Abbett—1 think we can get him here.
William W. Buckley, direct, resumed, by Mr. Abbett:

I liavn’t the least doubt, from the result afterwards, but
what I destroyed the envelope; it was simply a memor
dum on.the back of the envelope.

Q. By Court— Your conviction is based upon the

that they said they didn’t have it ?
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A. Yes, sir.

Q. You received an envelope from Mr. Perrin, and it had
some writing on it ?

A. Yes, in pencil.

Q. What did that envelope contain ?

A. A note for $168, drawn at two months from. Novem -
ber 13th.

Q. Is that the note (showing note) ?

A. Yes, sir.

Defendant offers the note in evidence, and it was admitted, *
marked Exhibit B.

(It is admitted that the note was produced by plaintiff.)

Q. By Court—1Is that in Mr. Perrin’s handwriting ?

A. Yes, I think it is.

Q. What did you do after you got this note ?

A. That paid the two policies, the North Missouri and
Lycoming— that was their premium ; I waited for Perrin to
come down and bring me back that policy which he didn’t »
accept—that is, the Milville.

Q. Did you have any conversation whth Mr. Perrin about
this Milville policy prior to the fire?

A. No, sir; he asked me to insure him in three good
companies, and I did so, and sent them up.

A. And you sent two notes up of $140 each ?

A. Yes, sir.

Q. What did he do with them'?

A. I don’t know—1 have never seen them since; those 30
were drawn November sth, according to contract; that note
of $168 is not according to contract— that is November
13th; still I accepted that in payment of the other two
premiums.

Q Did you ever make any delivery7 of this policy to Mr.
Collerd or Mr. Perrin ?

-4- I sent it up with my bov with the others, with that
note.

Did you ever make any other delivery of it than 4-0
that ? -

6
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A . ISTo, sir.

Q. And the terms of that note, to him were they ever
complied with ?

A. No, sir.

Q. Did he ever pay cash or note for this premium ?

A. No, sir ; he never has offered to.

Q. Do you know who Perrin’s Co. is ?

A. He told me at the time the name of the partner,
Monahan, I think, but I never saw him. I don’t know
him.

Q. After the fire what was the first you heard of this
matter ?

A. I was at the fire all night.

Q. I mean from Mr. Collerd or Mr. Perrin ?

A. I think Mr. Collerd came in first, two or three days
after the fire;

Q. What did he say %

A. He told me he had burnt out, and asked me if the
companies were all right. I told him the two’policies he
had paid for were all right, but the other was not in
existence, was not in force because he hadn’t accepted it ;
he asked me my reasons for it ; I explained to him the
transaction I had with Perrin the same as I have explained
it here ; I told him Perrin hadn’t complied with his con-
tract ; his contract was to give me two notes of $140 each,
from November sth, that I sent him the policies and two
notes for him to sign, that he ’returned neither of the notes,
but sent me back a note dated November 13, for $168 that
this policy was not accepted, was not paid for, and was not
in force ; he asked me what course to pursue ; I told him
to make out his proofs ; I think I told him I would make
out his proofs for him for the other two companies, bu the
didn’t come to me to do it.

Q. Did he call afterwards ?

A. He called two or three times.

Q. At any time did he ever offer or tender you any
money or premium ?

A. No, sir ; he never offered me anything till that note

came due, then he came in and offered to take it up, that is
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for the other two policies ; he offered me his check for this
note and I took it.

Q. Did he ever offer you any money for the premium on
this policy ?
No, sir.
Did Mr. Perrin ever call to see you ?
Yes. - ! ~
Before or after the fire ?
After the fire.
Not before ?
I didn’t see him from the time I sent the policies with 10
that letter till after the fire; I didn’t see;him from Novem -
ber ¢th till after the fire.

Q. What occurred when he did come ?

A. He wanted to know if I was going to beat him out of

>0 >0 >0 >

his insurance on this policy ; I told him I was not beating
him at all; the policy wasn’t in force; it had never been
accepted; he says if I bring you down the money to-mor-
row, will you accept it? says I, certainly not; but he didn’t
offer me any money ; never tendered me any money.

Q. Is that all that occurred between you and Mr. Perrin 920

in reference to money ?

A. That’s all.
Cross-examined by Mr. Randolph :

Q How do you happen to remember so exactly about
the two $140 notes?

A. Because I keep a memorandum of every transaction I
have; I kept a memorandum of this transaction ; I pre-
sumed there would be some trouble about it, and I put 3¢
down everything, so it would be certain ; T made a memo-
randum the day after the fire— the 21st of November, 1872,
and bom time to time, as the thing progressed, I added
°rt. This (producing memorandum) is the memorandum.

Q How much of that memorandum was made at the
time?

A. All of that; but there is another one that was made
* terwards it was simply about the payment of the note.

x- This memorandum was made when ? 40
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A. On or about November 21st, 1872.

Q. By Mr. Abbett, showing witness paper— This is the
other memorandum you spoke about ?

A. Yes, that is it.

Q. Apart from this memorandum, have you a particular
recollection of what was said and done between you and Mr.
Perrin at the time those policies were ordered ?

A. Yes, because I very seldom make such an arrange-
ment, and for that reason it was impressed upon my mind.

Q. You made this memorandum after the fire ?

A. Yes, about November 21, 1872.

Q. Do you think that when you talked with Mr. Perrin
you specified exactly how much of the premium should
be on one note and how much on the other?

A. Yes, $140 each. .

Q. Why do you say you seldom made an arrangement ot
that sort ?

A. Because I don’t average once a year I take notes tor

insurance.
Q. How do you generally get your premiums?
A. Cash.
Q. Prepaid on all the policies ?
A. In most all cases.
Q. In half the cases do you get the premium in advance.
A. Notes or cash on delivery.
Q. Should you think you did in half the cases?
A. Yes, more than that. !
Q. You have insured a good deal for Mr. Perrin before .

Y es

Q. What sort of an arrangement have' you with him
before ?

A. Notes in every instance I believe.

Q. Have the notes always been delivered on delivery o
the policies ?

A. I think that was the agreement.

Q. In your practice with him, have the notes a ways ee
received by you on the same day of the delivery o t e po i
cies

A. No, sir.

Q. Within a week or two of that time ?



25

A. Yes, within a few days.

Q. Have n’t the\Trun a fortnight over that time?

A. T couldn’t say.

Q In issuing policies for theMilville company, is this the
only instance of your ever taking notes?

A. With one exception, I think it is.

Q. And in the other instances, have you always had the
money paid on delivery of the policies ?

A. Hot on delivery but in a few days.

Q. What have you done if it was not delivered on de-
livery ?

A. I have gone after the money.

Q. How soon did you go after the money?

A. Sometimes within a few days.- I would state that I
told Perrin the morning I was there, .that I took the note
individually and personally on my own responsibility.

Q. You have repeatedly issued policies for this company
without taking the cash on the receipt of the policies ?

A. Yes; where the policy was accepted I would let it go,

and if the money wasn’t paid within a reasonable time, 1.

went after it.

Q. What did yon consider a reasonable time?

A. That would depend upon the parties altogether.

Q. How long did yon generally let a note run in issuing
policies of the Milville company ?

A. T couldn’t say without referring to my books.

Q. Do you think you have ever let one run a month ?

A. Oh, yes! Where the policy was accepted I have.

Q. Did you stipulate with Perrin in this agreement that
the notes should be given by him the very day that he re-
ceived the policies ?

A. Aes; and dated of the date of the policy. They
should be received on delivery of the policy. The notes
should be given on the receipt of the policies, and dated
from the date of the policy. That was the distinct agree-
ment made.

Q Hadn’t you been in the habit, in your dealings with
Perrin, of letting the notes run some time ? y

A. When I took notes from him ; but they were always
to be dated on the date of the policy.

7
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Q. But you didn’t get them on that day always ?

A. 1didn’t always get them on delivery.

Q. Did you ever ask him for the money after sending him
the policies ?

A. No, sir.

Q. What did you do with the note ?

A. Put it in the safe.

Q. Do you remember what answer you sent to Perrin ?

A. I didn’t send him any answer; I expected him to
come down every day; I waited for him to come down.

Q. You say Perrin asked you whether you would accept
the money if he brought if in. the next day, and you told
him no ?

A. Yes.

Q. Did you ever tell Mr. Collerd that same thing?

A. No, sir.

Q. By Court— Didn’t you say a moment ago that Collerd
said, “ If I bring you the money to-morrow will you accept
it ” ?

A. If1 said Collerd I meant Perrin.

Q. Mr. Collerd testified that he told you that he was will-
ing and ready to pay for that premium, and you said you
were not willing to receive the money. Will you swear
positive that that is not true?

A. I will swear that as long as I can stand up.

Q. Then you didn’t tell Mr. Collerd that you would not
take the money ?

A. There never was any such question put to me by Mr.
Collerd ; Perrr.in was the only man that ever asked me in
reference to accepting the money for that policy after the
fire; he asked me if I would accept it if he brought it in to
me ; I told him no— certainly not.

Q. You always made memorandum like this of little
special agreements made by you. Did you always make
memorandum of your agreements with* Perrin ?

A. I didn’t say I always made memorandum. I say I
always made memorandum when I imagined there woul
be any trouble. The day after the fire I thought theie
might be a trouble about this policy, therefore I made this

memorandum.
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Q. By Court—As I understood Perrin’s testimony it
was to the effect that he was to pay the premium in six
weeks, that is to give a note for six weeks or pay the cash
within a month, or before the expiration of the month [

A. His agreement with me was to give me two notes of
$1.40 each, one to run six weeks and the other two months,
he said perhaps he could take one of them up and pay cash
before it expired ; I says I will be very glad if you do ; he
says perhaps I will have to extend one of them, and pay
part of it on account ; well says I we’ll see about that when

it comes due.
Ré-direct by Mr. Abbett :

Q. (Showing witness a letter), Is that a letter received by
yon from Perrin & Co. ?

A. Yes, that’s the one I received November 5th.

Defendant offers the letter in evidence, dated Nov. 4th,

1872, and it was received, and is hereto annexed as Ex-
hibit C.

Q. After you received this note you went up there ?

A. Yes, I told him I would not take notes of two and
three months; I made that memorandum on thereat the
time ; “ six weeks $140, two months $140, total $280, to be
dated same date.”

Q. How did you come to make that memorandum ?

A. To refresh my memory, I suppose. It was made at
the time.

Q. Had you any authority from the Millville Company
to take notes for them ?

A. No, sir ; I didn’t take this for them. I assumed the
liability myself if the policy was accepted. If I took
notes for insurance I took them on my own responsibility,

and am liable to the company for the amount.

Defendant offered in evidence a certified copy of the act
of incorporation. The Laws of 1859, page 144, and the
same was received.

gQ



10

28
Furman M. Mulford, recalled by defendants.

Q. (Showing witness a copy of by-laws). Is this a cop)7
of the by-laws of this company ?”
A. Yes, sir.

Defendant offered it in evidence, and it was received, and

is hereto annexed as Exhibit D.

Defendant rests, subject to the matter now left open in

relation to the missing note or memorandum..
Raymond S. Perrin recalled by plaintiff.

Q-+ At the time of your contract with Buckley, that you
have spoken of was an agreement made, as testified to by
Buckley, that you should give two.notes for $140 each, one
payable in six weeks, and the other in two months %

A. 1 was to give two notes, but the amount was not stat-
ed, as we had not agreed upon., the amount, to a cent, of
the premium.

Q. Was it specified that the two notes were to be equally
divided ?

A. No, sir; the idea was, that the premium was to be
divided in two notes of equal amount, but the amount was
not agreed upon, as we didn’t know it.

A. When you went to see Buckley, after the fire, did you
offer him a note ?

A. Yes; Ioffered to settle with him in either way ; I
can’t recollect the exact words I used ; I asked Buckley i
he would accept a settlement for that premium, and Buck-
ley said that he wouldn’t have anything to do with me
about that policy ; he cut me short; I couldn’t argue with
him ; he refused to speak about it; I made a note out and
put it in my pocket, and had it in my hand to give to himy
if he required a settlement in that way ; I had also the
money, if he required the money ; he refused to have any
thing to do with me about it, and. of course I left him.

Q. In your previous dealings with Buckley, had you ever

given him notes for premiums on the day you got t o

policies ?
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Myr. Abbett— Do you propose to refer to this company
only ?

Mr. Randolph— No.
Witness continued:

Buckley stated that he didn’t take the notes for the com-
pany; lie took them on his own responsibility.

Q. By Court— Was the date specified on which you
should deliver these notes to Buckley ?

A. No, sir; it was taken for granted about my giving
the notes; 1 had given him dozens of notes, and paid them
all, previous to that; I paid him over two thousand dollars
during the twelve months preceding that, all in notes'; he
would send in the policies, and, when I got ready, I would
send him the notes ; I always did within a couple ol weeks
from the time 1 received the policies.

Q. Was there an agreement as to what day the notes
should bear date ?

A. Yes, I believe we agreed upon the date of the policies,
but I made no allowance for such along time to elapse from
the time of the date of the policies to the time they were
delivered; they were dated on the 8th and I got them on
the 13th, and I thought I was justified in dating my notes,
on the 13th.

Q. In taking policies from Buckley, and paying for them
by notes in your previous dealings with him, did you ever
give him the notes on the day you got the policies ? '*

A. Not that I remember.

Q By Court—Do you know whether you did or not ?

A. 1 don’t think I did; I remember plenty of times I
didn’t, and I never remember having done so once.

Q. By Court—What was your agreement with Buck-
ley?

A. Our agreement at my office was six weeks and two
Months; that is for notes, and Buckley requested me, as a
favor, to bring him in that six-weeks’ note in money before
the expiration of the month; I said I would do it if I could,
and therefore I had the privilege of paying it in cash.

8

~0

~0
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Q. By Court— When you said, before, you could pay
cash Dbefore the expiration of the month, this is what you
meant— “ that you were to give two notes, one at six weeks
and one at two months, and Buckley requested, as a favor,
to bring in the six-weeks’ note before the month, if you
could, and for that reason you had. the privilege of paying
it in cash.” Is that what you meant ?

A. Yes, sir.

Cross-examined:

Q. You say you always sent the notes about two weeks
after you got the policies ?

A. No, sir; I said it never extended over that time.
I often did it more promptly than that.

Q. Did you write that note dated November 14?

A. Yes, sir.

Q. That note says the notes are to be dated on the date
of the policy ?

A. Yes, sir.

Q. These notes you were to deliver were to be dated the
date of the policies ?

A. Yes, that was our agreement.

Q. And the note you sent of $168 was not according to
that date ?

A. No, sir.

Q. That was not according to the agreement ?

A. It was what I considered fair and just. I thought
had a right to date it when I received the policy.

Q. What made you think you were authorized to repu-
diate that part of the agreement as to the date of the notes.

A. The fact that Buckley didn’t deliver the policies

within a reasonable time from their date.

Q. He delivered it on the 13th ?

A. Yes.

Q. Your application was when?

A. On the 4th.

Q. He came up there on the 6th ?

A. Yes.

Q. And Dbecause he didn’t deliver it 1l a week
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afterwards, you thought you had a right to repudiate that
part of the agreement ?

A. Yes.

Q. Was there any other agreement made between you
and Buckley after this one ?

A. T didn’t see Buckley after that till after the fire.

Q. There was no writing passed between you in reference
to that subject ?

A. No, sir.

Q. You didn’t deliver two notes of equal amount for the 10
whole of the five thousand dollar policies ?

A. No, sir.

Q. You say the agreement was modified, so as to make it
a six weeks and two months note ?

A. Yes, sir.

Q. Then you took it upon yourself to send down one note
for $168 for the premium for the other two policies ?

Al§Yes, sir. =

Q. You didn’t send any note for the other?

A. No, sir.

Q. But you did send this memorandum, saying you would 20
make inquiries about the standing of this company ?

NA. 1 sent him a letter to that effect.

Q. And you never afterwards sent him any other mem-
orandum about what you decided upon the subiect ?

-4. No, sir.

Q. You say you. had a note in your pocket, and the eash.
Hid you take out the note or cash ?

A. 1 had the note in my hand.

Q. What kind of a note was it ? 30

A. Six weeks after date I promise to pay, for value re-
ceived, $112, I believe; that is the premium on the Mill-
ville company ; I believe the note was dated on the 13th of
the month ; I considered I owed the money from the time I
got the policy.

Q. To whose order was it ?

A. To Mr. Buckley’s order.

Q It was not dated on the date of the policy ?

A. It could not have been if it was dated on the 13th. 40
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Q. Did you offer Mr. Buckley this note when he said he
wouldn’t have anything to do with it ?
m A. I offered to settle it with him; I didn’t make him a
tender of either note or money ; I asked him if he would
take payment for that policy.

Q. Did you ever, send word to the company offering them
the money or the note ?

M.. No, sir.

Case closed, subject to the one point reserved by defence.

Deo.9cn. We sent for the witness last night; proper-
fees were paid him, and he was subpoenaed ; but, in conse-
quence of sickness in his family, he has not come. Seven
dollars was paid him. W e have his letter here stating that
he didn’t receive that memorandum in question at the time,

and had no recollection of it.

Mr. Abbett:— W e desire to make a formal offer, to prove
by Mr. Buckley what was on that memorandum, that the
Court may overrule it, and give us the benefit of an excep-

tion.
The Court overruled the offer.

To this ruling of the Court a bill of exceptions is prayed

by the defendant, and is allowed, and sealed accordingly.
J. D. BEDLE, [1.s.]

Mr. Abbett:— W e renew our motion to/ion-suit the plain-

tiff on the same grounds as before.
The Court refused to non-suit the plaintiff.

To this ruling of the Court, refusing to grant a non-suit,
abill ol exceptions is prayed by the defendant, and is allowed,

and sealed accordingly.
J. D. BEDLE, [1 s.]



Raymond S. Perrin, called by the Court.

Q. You said that you turned the policies, immediately-
after the fire, over to Mr. Coilerd ?

A. Yes; not immediately after the fire, but immediately
after receiving them. He had them before the fire.

Q. What time did you turn them over ?

A. About half an hour after they were handed to me by
Buckley’s boy. I turned them over to J. A. Huson, Mr.
Collerd’s foreman in the lumber-}Tard.

Q. For what purpose ?

A. To fulfill an agreement I had with Mr. Coilerd to
procure this insurance.

Q. What did Huson do with them ?

A. He locked them up in a safe till Mr. Coilerd arrived.

Q. By Mr. Abbett— What did you say to Huson ?

A. I believe I asked him to give those policies to Mr.
Coilerd as soon as lie, came in.

Q. Mr. Abbett—A s that all you said ?

A. I don’t think I said anythin(g else. A OA

Q Mr. Abbett— Did you send any word to the company,
or Buckley, that you had done that?

A. To neither Buckley nor the company.

Whereupon the judge charged the jury as follows :

Gentlemen oe the Jury : There are several very import-
ant questions of law in this case, but the Court will leave
the questions of fact to you and the case in such a shape as
that it may be easily reviewed hereafter. Some of the ques-
tions are of such a character as that they ought not to be 30
regarded as definitely settled at the circuit, as, for instance,

a question arises on the face of this policy. It was held in a
case in the Supreme Court that where the policy acknowl-
edged the receipt of the premium, although there was
aclause in the policy, that the policy should not have effect
till the payment of the premium, yet that the acknowledg-
ment of the receipt in the policy was conclusive so far as the
liability under the policy was concerned. Now, this case
does not quite come within that ruling, for the policy on its 40
9
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face in terms don’t acknowledge the receipt of the money.
It would be presumed from the fact of the delivery that the
money was paid when the delivery was complete, and, from

«

the words, “ the company in consideration of do insure.”
If the delivery was complete it would be assumed in law that
the consideration was paid ; but, at any rate, the policy on
its face does not acknowledge the receipt of the money, and
therefore, there is a very serious legal question as to
the effect of another clause in such a policy that it should
not have effect till the payment of the premium; but the
Court assume that there is no difficulty on that part of the
case, and therefore, will leave to you only two questions,
the first of which is as to Mr. Collerd being a bonafide hold-
er of this policy. As the testimony stands, it was known
by Mr. Buckley that the insurance was to be effected for
Mr. Collerd and the policy is made ouf in the name of Col-
lerd. It appears from the testimony of Perrin that within
a half hour after the receipt of the policy by him, it was
delivered over to Huson, the agent of Collerd, for Collerd.
How it is claimed by the company7 that this policy
was not actually7 delivered to Perrin, and therefore,
it could have no effect, and that if so it could not be treated
as delivered as against Collard. As the case stands upon
the testimony of Perrin it appears that this one with two
other policies were sent by Buckley to Perrin by a boy with
a request that he return two notes. The testimony all
agrees that this insurance was to be effected in consideration
of two notes, and at least for six weeks. Perrin when re-
called upon the stand say® one was to be six weeks and the
other two months, and that Buckley7wished him to cash the
six week’s note before it came due, say within a month, if
he could, and Perrin said he would see about it or do the
best he could, or something to that effect ; I don’t recollect
the exact, expression, but thatjs about the amount of it.
The agreement, at any rate, was that the insurance was to
be effected for two notes for a certain-rate, and the amount
to be divided. Buckley, by a boy, sent the three policies to
Perrin, at his offiee, with a request that lie return the two
notes; Perrin retained the three policies, and instead o

sending either of the notes, sent back one note for the two
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policies, leaving this without the note, and sending, as he
says, this word—“ I remember writing a letter to Buckley
that I would look into the standing of the companies, and
after I was satisfied about it would send him a settlement.”
Now, if the case stands merely on the testimony of Perrin,
and Oollerd had knowledge of that arrangement before the
lire, then there would be, strictly speaking, no delivery of
the policy* for the meaning of that, in law, the Court
charge you to be this : that Perrin was withholding the ac-
ceptance of that policy till he was satisfied as to the stand-
ing of the company, and that he was not liable to the com -
pany for the consideration till the acceptance of the policy.
He withholds the note for that policy, he retains it to inquire
into the standing of the company, and rpromises a settle-
ment if he was satisfied about it ; he was withholding the
acceptance of that policy7 so that he was not liable to the
company at that time, strictly speaking, for the money or
the note by reason of his withholding the acceptance, and if
Collerd, before the fire, had knowledge of that he would be
bound by it. The same rule that would affect Perrin would
affect Collerd, if he had such knowledge before the fire.

Now then, this was some few days before the fire—1I
think this was on the 13th, as the fire took place on the
20th. A week before the~fire, Perrin sends this word about
the withholding of the policy in effect, that he would look
into the standing of tlie company, and, after satisfied, would
send him a settlement. Buckley sends no word back, and
you, therefore, would treat Buckley as acquiescing in that
arrangement, acquiescing in the suggestion of Perrin, that
he would look into the standing of the company. The
legal effect of that was, that the technical title did not pass,
but that arrangement left the paper in the actual custody of
Perrin, subject to Perrin looking into it, and sending a
settlement if he was satisfied ; although the title didn’t
technically pass.

Now, if that policy had been in the name of Perrin, that
condition of things would be such as that Perrin could not
recover against the company, because there was no teehnic-

a acpcptanee of the policy; and, if Collerd knew of that

10

20

30

condition of things, he could not recover either. It is 40
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claimed that the insurance was to be effected for the benefit
of Collerd ; it was Collerd’s property, and Perrin was the
tenant of Collerd, and Perrin was to effect the insurance
and turn the policies over to Collerd. It looks like one of
those arrangements that are made sometimes between hold-
ers of a mortgage and the mortgagor of the property, some-
times those things are done by the policy Being effected in
the name of the mortgagor, and the policy being tinned
over to the mortgagee. In this case Perrin was the tenant,
and he was to turn the policies over to Collerd ; it was the
duty of Perrin to effect this 'insurance, and effect it for the
benefit of Collerd; and Buckley knew that the insur-
ance was to be effected for Collerd. You see it
was important to  Collerd to have his piopeity
insured, and it is very important to the owner o
the property to know how far he is bound by any private
arrangement between the man who is to insure Ins property
for his benefit and the agent of the insurance company who
effects the insurance ; it is important for the ownei 0 * G
property to know whether he is to look behind the ace o
the policy or not. You go to a broker’s office—an in e-
pendent insurance broker— and you get Inm to insure you,
and he brings you a policy, gets it from some comPa“y
that he is not the technical agent for, but is your agen ,
brings you the policy and you pay him for the policy*he
has got it, and it is regular on its face ; it is a very im-
portant question to know whether the company can se up
that there was a private arrangement between that man an
the company, that the technical title to that po icy s oi
not pass till the private arrangement was carne
tween the man and the company. . ~ llpr@
Now, the Court charge you, therefore, tha i
knew of this arrangement between Perrin and | | 1 |
that the tittle of the policy did not pass, that the
was not accepted ; bnt if he did rot know it, and befo«” _
Are these policies were delivered over to Coller I
ance of an arrangement between Collerd and Pernn | gg |
not knowing of the arrangement between nc J°
Perrin, then the company would he bonn"m gU A

know of the arrangement sworn to by rer

s
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bound bv it, and the verdict should be for the company ; if
he didn’t know 'of it, and the policy was turned over in
good faith on the part of Collerd, he supposing that that was
an insurance without condition, and the policy had been ac-
cepted by him before the fire, in innocence on the part ot
Collerd, then that policy would be good as against the com -
pany, notwithstanding the arrangement between Perrin and
Buckley, as already explained.

That is one question of fact the court leaves to you, and
your verdict must be for the defendant, if not Iona fide in
the sense stated on the part of Collerd ; it otherwise, then
you find for plaintiff. - = m

Now, it seems after the fire that Collerd did know of this
marrangement— after the fire— for he says he went to Buck-
ley and made a tender. When he found out the condition
of things the court charge yon that the law would require of
him* that he go and make a compliance— he,

-
o

or some-
body for him— when he found out what it was, befoie he
could commence bis suit. There is a little difficulty in the
testimony as to the character of this tender aftei wards, al-
though not very much 5 the rule ot law would be this. that
either Collerd, or some person for him, would be obliged”
within a reasonable time after the fire, to make a tender of
a note, necessary to cover the premium, a proper note, or of
the money7 Perrin say® he went there ready, that he had a
note drawn, and that he was ready with the cash. Colleid
also swears in regard to his going there and proffering him-
self ready or to that effect. Buckley says there was no ac-
tual tender of note or money, but he also says that Perrin
said to him “ if T bring you the money to-morrow will you oo
accept it,” and he said he would not. It is very evident
that after the fire Buckley didn’t mean to recognize this pol-
icy in any7 way. It is not necessary that there should be an
actual visible presentation of the note and .money ; all that
is necessary is that the party" should go there actually ready
to comply" with the agreement— that is, to pay the premium,
in note or money, according to contract, so that if the party
is willing to take it he is willing and able to comply7; but if
he will not recognize the right to make the tender at all, the

actual production of the money or note is not necessary". All 10
10
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that is required is that you should be satisfied that the party
or some person for him, was ready and willing at that time
to comply, and offered to do so. If*the other side is unwill-
ing to accept it, the actual presentation of the money or
note is dispensed with— it is not necessary.

These two questions are the only ones submitted to you
because there is no controversy about the rest of the case at
all. If you find these two questions in favor of the plaintiff,
then your verdict would be fpr the total aanount of the
policy with interest thereon. If you find the first proposi-
tion in favor of the defendant, then your verdict will be for
the defendant. If you find no tender your verdict would be
for defendant. If you find them both for the plaintiff your
verdict must be for the plaintiff, and that verdict would be
two thousand dollars with interest, less premium and inter-
est. Counsel will agree as to the interest.

I would say to counsel that the mode in which thismase
is presented to the jury involves all the other questions that
are raised here as to the character of the policy and the
want of compliance with its conditions. I desire to be
linderstood distinctly as charging for a verdict for plaintiff
provided they find those two issues for plaintiff.

Defendants counsel'asks the Court to charge that a tender

tQ Buckley after the fire was not sufficient.

The defendant thereupon made the following exceptions

to the charge of the Judge.

IfiR8T.— It expects to that part of the charge, wherein the
Jud”ge says : “ but if he (the plaintiff), did not know it (the
arrangement between Buckley and Perrin), and before the
fire, these polices were delivered over to Collerd, in pursu-
ance of an arrangement between Collerd and Perrin, Collerd
not knowing to the arrangement between Buckley and Per-

rin, then the company would be bound.”

Second.— It excepts to that part of the charge in relation
to the tender, made within a reasonable time after the fire,

wherein the Judge says: all that is necessary is, that the
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party should go there actually ready to comply with the
agreement; that is, to pay the premium on note or money
according to contract, so that if the party is willing to take,
it, he is willing and able to comply ; but if he will not re-
cognize the right to make the tender at all, the actual pro-
duction of the money or note is not necessary. All that is
required is, that you should be satisfied that the party or
some person for him, was ready and willing at that time to
comply, and.offered to do so. If the other side is unwilling
to accept it, the actual presentation of the money or note is qq

dispensed with, it is not necessary.”

Third.— It excepts to that part of the charge wherein the
judge says : “ If you find these two questions in favor of
the plaintiff, then your verdict would be for the total amount
of the policy with interest, deducting the premium with in-

”1

terest thereon.

Fourth — It excepts to that part of the charge of the
judge, when he says : “ 1 desire to be understood distinctly,
as charging for a verdict for plaintiff, provided you find

those two issues for plaintiff.” 20

And each of the said exceptions to the charge of the

judge are allowed, and sealed accordingly.

J. D. BEDLE. [1.5s.]

The defendant requested the judge to charge the jury,
that a tender to Buckley after the fire was not sufficient.
The judge declined so to charge.

To which ruling a bill of exceptions is prayed by the de-

fendant, and is allowed, and sealed accordingly.

J. D. BEDLE. [1.s]

The Court— These exceptions to my charge, and refusal

to charge, are all subject to whatever I said.

J. D. BEDLE.

Whereupon the jury found for the plaintiff’ a verdict for
the sum of
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NEW JERSEY COURT OF ERRORS AND APPEALS

IN THE LAST EESOET IN ALL CAUSES.

Abeaham Colleed,

Defendant in errvor,
Assumpsit.

vs. )
Assignment of

The Millville Mutual Maeine and Errors.

Fiee Insueance Company,

Plaintiffin error.

And the said The Millville Mutual Marine and Fire In-
surance Company, the plaintiff in erYor, by James H. Nixon,
its attorney, comes and says : That on the record and pro-

ceedings aforesaid there is manifest error in this to wit:

1. Because the justice before whom the, trial of said cause
took place permitted the defendant in error to show upon
said trial by Abraham Collerd a tender of the money for the
premium mentioned in the policy to Buckley, the agent of
the company, after the loss occurred, although the plaintiff
in error objected to the admission of said testimony, on the

20 ground that what occurred between the witness and Buck-.
ley, after the -fire, could not charge the company with the

contract of insurance.

2. Because the said justice refused the motion for a non

suit made by the plaintiff in error, when plaintiff (defen
dant in error) closed his case at said trial, which motion was
made upon the grounds that there was no acceptance of t

policy by the plaintiff (defendant in error) or his agent
That the delivery was conditional, the plaintiff or his agen
to'give notes for the premium on the delivery of the po icy.
which condition -was not complied with, and the notes no

30 given, and no payment made for the premium eithei in eas
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or note, and no tender of any until after the loss. That the .

company being a mutual company, according to its charter,
plaintiff must pay either notes or money, as premium, to
meke a valid policy, and that he did neither. That the
policy on its face did not create any liability without pay-
ment of the premium. That Buckley had no authority to
deliver the policy without payment of the premium, and
that the plaintiff had notice thereof by the policy itself.

3 Because the said justice refused to allow the plaintiff

merror to prove, by Buckley, what was on the memoran-
dnm sent by Perrin to Buckley, with the notes for the
premium on two policies accepted by Perrin and not in this
suit, the saidd memorandum having been lost.

A

4.  Because the said justice refused when the case was

closed by both sides to grant the defendants (plaintiff* in
error) motion for non suit, made on the same 'grounds as
betore—viz.: That there was no acceptance of the policy by
the plaintiff (defendant in error) or his agent. That the
delivery was conditional, the plaintiff or his agent to give
rotes for the premium on the delivery of the policy, which
condition was not complied with, and the notes not given,
and no payment made for the premium either in cash or
rote, and no tender of any until after the loss. That the
company being a mutual company, according to its charter,
plaintiff must pay either notes or money, as premium, to
meke avalid policy, and that he did neither. That the
policy on its face did not create any liability without pay-
ment of the premium. That Buckley had no authority to
deliver the policy without payment of the premium, and
that the plaintiff had notice thereof by the policy itself.

m Because the said justice in his charge to the jury
charged and instructed them as follows : “ That if he (de-
endant in error) did not know it (the arrangement between

ngidey and Perrin), and before the fire these policies were'
elivered over to Collerd and Perrin, Collerd not knowing

0 the arrangement between Buckley and Perrin, then the
¢’mpany would be bound.”

11

30
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6. Because the said justice in his charge to the jury
charged and instructed them as follows : “ All that is neces-
sary is that the party should go there actually ready to
comply with the agreement, that is to pay the premium in
note or money, according to contract, so that if the paitj is
willing to take it, he is willing and able to comply; but, if
he will not recognize the right to make the tender at all,
the actual production of the money or note is not necessary.
All that is required is that you should be satisfied that the

1ft party, or some person for him, was ready and willing at that
time to comply, and offered to do so. If the other side is
unwilling to accept it, the actual presentation of the money
or note is dispensed with, it is not necessary.”

7. Because the said justice in his charge to the jury

charged and instructed them as follows : “ If you find these
two questions (the question as to Collerd being a bona fide
holder of the policy, and the question as to tender or readi-
ness to the tender after the fire as stated in the charge,) m
favor of plaintiff, then your verdict would be for the total

20 amount of the policy, with interest, deducting premium and
interest thereon.”

8. Because the said justice in his charge to the juiy
charged and instructed them as follows: “1 desire o e
understood, distinctly, as charging for a
provided vou find those two issues for plaintiff O W |
issues being whether Collerd was a bonafide holder of th
policy, and whether he made or was ready to make a tend
after the fire as stated in the charge).

9. Because the said justice refused to charge H
I that atender to Buckley, after the fire, was
although requested so to do by the defendant (the p

in error).

10. And because there is also error m this that
meet aforesaid was given for the
against the plaintiff in error, whereas by the la Hj
laud said judgment ought to have been given
against the plaintiff in error.
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And the said plaintiff in error prays that the judgment
aforesaid, for the errors aforesaid, and for other errors in
said record and proceedings, may be reversed, annulled, and
altogether holden for naught, and that the said plaintiff in
*arr may be restored in all things which it has lost by oc-
casion of the said judgment.

JAMES H. NIXON,
Atty of PV'ffin error.

I, Benjamin F. Lee, Clerk of the Supreme Court of the
State of New Jersey, do certify that the foregoing is a true 1°
copy of the bill of exceptions filed in the above stated cause,
as the same remains on file in my office.

In testimony whereof, I hereto set my hand and
.s] the seal of the said court, at Trenton, this seventh
day of May, . . «. eighteen hundred and seventy-
four.
BENJAMIN F. LEE,
Cleric.

Exhibits annexed to bill of exceptions.



EXHIBIT A.
No. 2,719 Stock Policy. $2,(XX)

T he Millville Mutual M arine and Fire Insurance

Company of Millville, N J

In consideration of one hundred and twelve dollars, do
insure Abraham Collerd, against loss or damage by fire, to
the amount of two thousand dollars : $1,000 on his 3-story
frame, composition roof, planing and moulding mill, 50x50
feet, including the brick boiler house attached on north side,

10 30x15 feet, and the one-story frame shed attached on east

20

side, 50x25 feet, situate on the north side of Fourteenth
street, commencing 100 feet east of Henderson street, in
Jersey City, N. J.

$1,000 on his steam engine, boiler and their appurte-
nances : steam pump, machines, machinery, shafting, belt-
ing, pullies, hangers, steam pipes, tools, implements and
fixtures, all contained in said mill and boiler house.

Other insurance permitted without notice until required.

And the said company hereby agrees to make good unto
the said assured his executors, administrators and assigns,
all such immediate loss or damage, not exceeding in amount
the sum or sums insured, as above specified, nor the interest
of the assured in the property, except as herein provided, as
shall happen by fire to the property so specified, from the
eighth day of November, one thousand eight hundred and
seventy-two, at twelve o’clock at noon, to the eighth day of
May, one thousand eight hundred and seventy-three, at
twelve o’clock at noon ; the amount of loss or damage to be
estimated according to the actual cash value of the property

0 at the time of the loss, and to be paid sixty days after due

notice and proofs of the same shall have been made by the
assured and received at this office, in accordance with th,
terms and provisions of this policy, unless the property be
replaced, or the company shall have given notice of their
intention to rebuild or repair the damaged premises.
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1. If an application, survey, plan or description of the
property herein insured is referred to in this policy, such
application, survey, plan or description shall be considered
apart of this contract, and a warranty by the assured ; and
any false representation by. the assured of the condition,
situation or occupancy of the property, or any omission to
meke known every fact material to the risk, or an over-
valuation, or any misrepresentation whatever, either in a
written application or otherwise ; or if the assured shall
have or shall hereafter make any other insurance on the 10
property hereby insured, or any part thereof, without the
oonsent of the company written hereon, or if the above-
mentioned premises shall be occupied or used so as to
increase the risk, or become vacant or unoccupied, and so'
remain for more than thirty days, without notice to, and
oonsertt of, this company in writing, or the risk be increased
by the erection or occupation of neighboring buildings, or
by any means whatever within the control ,of the assured,
without the assent of this company endorsed hereon ; or if it
be a manufacturing establishment running in whole or in 20
pat over or extra time, or running at night, or if it shall
oease to be operated, without special agreement indorsed on
this policy; or if the property be sold, or transferred, or any
change take place in title or possession, whether by legal
process, or judicial decree, or voluntary transfer, or con'-
veyance; or if the policy shall lbe assigned before a loss,
mwithot the consent of the company indorsed hereon ; or if
the mterest of the assured in the property, whether as
owner, trustee, consignee, factor, agent, mortgagee, lessee,
ar otherwise, be not truly stated in this policy ; or if the 30
assured shall keep gunpowder, fireworks, nitro-glycerine,
Phosphorus, saltpetre, nitrate of soda, petroleum, naphtha,
gasoline, benzine, benzole or benzine varnish, or keep or use
carphene, spirit gas, or any burning fluid or chemical oils,
wit lout written permission in this policy, then, and in every
&urh case, this policy shall be void.

* This insurance does not apply to or cover jewels, plate,
watcles, musical or scientific instruments, (piano-fortes in
vie mgs excepted), ornaments, medals, patterns, printed 40
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music, printed books, engravings, paintings, picture frames,
sculpture, fcasts, models or curiosities, unless particularly
specified in this policy. This company shall not be liable
by wvirtue of this policy, or any renewal thereof, until the
premium therefor be actually paid to the company, or its
duly authorized agent; nor for loss by theft at or after a
fire; nor for money or bullion, bills, notes, accounts, deeds,
evidences of debt, or securities of property of any kind ; nor
for any loss or damage by fire caused by means of an
invasion, insurrection, riot, civil commotion, or military, or
usurped power; nor for any loss in buildings unprovided
with ffood and substantial stone or brick chimneys, the
absence of which has been the cause of the fire; nor in con-
sequence of any neglect or deviation from the laws or
regulations of police, where such exist; nor tor any loss
caused by the explosion of gunpowder, or any explosive
substance; nor by lightning, or explosions of any kind,
unless fire ensues, and then for the loss or damage by file
only, which loss shall be determined by the value of the
damaged property after the casualty by explosion or
lightning.

3. If a building shall fall, except as the result of a fire,
all insurance by this company on it or its contents shall
immediately cease and determine.

4. If the interest of the assured in the property be any
other than the entire, unconditional and sole ownership o
the property, for the use and benefit of the assured, o1 if tA
building insured stands on leased ground, it must be so
represented to the company, and so expressed in the written

30 part of this policy, otherwise the policy shall be voi

When property has been sold and delivered, or othei wr
disposed of, so that all interest or liability on the part o
assured herein named has ceased, this insurance on sue
property shall immediately terminate. Goods held on
age must be separately and specifically insuied.

5. If, during this insurance, the above-mentioned Pren1”®
shall be used for any trade, business or vocation, or
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storing, using or vending therein any of the articles, goods
ar merchandise denominated hazardous, or extra, hazardous,
or specially hazardous in the second class of hazards printed
o the back of this policy ; or if the occupation of such
nremises be changed from one of the class denominated
extra hazardous or specially hazardous' to that of another of
the same class, except as herein specially agreed to in writ-
ing upon this policy, then and from thenceforth, so long as
the same shall be so appropriated, applied or used, this
policy shall cease, and be of no force or effect.

6. 'The best endeavors of the assured shall be used in
saving and protecting the property from damage at and
after the fire ; and in case of failure so to do, this company
will not be liable for damage caused by such failure; and
there can be no abandonment to the company of the prop-
erty insured.

The use of general terms, or anything less than a distinct,
specific agreement, clearly expressed and indorsed on this
policy, shall not be construed as a waiver of any printed or
written condition or restriction therein.

7. In case of any other insurance upon the property *
hereby insured, whether made prior or subsequent to the
mhte of this policy, the assured shall be entitled to recover
of this company no greater proportion of the loss sustained
than the sum hereby insured bears to the whole amount
insured thereon; and it is hereby declared and agreed that
i case of the assured holding any other policy in this or
any other company on the property insured, subject to the
conditions of average, this policy shall be subject to average
in like manner.

Re-insurance, in case of loss, to be settled in proportion *
as the sum re-insured shall bear to the whole sum covered
by the re-insured company.

8. This insurance may be terminated at any time at the
request of the assured, in which case the company shall
retain only the customary short rates for the time the policy
has been in force. The insurance may also be terminated
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at any time at the option of the company, on giving notice
to that effect, and refunding a ratable proportion of the
premium for the unexpired term of the policy.

9. Persons sustaining loss or damage by fire, shall forth-
with give notice of said loss to the company, and as soon
thereafter as possible render a particular account of such
loss, signed and sworn to by them, stating whether any and
what other insurance has been made on the same property,

10 giving copies of the written portion of\all policies thereon,
also the actual cash value of the property and their interest
therein, for what purpose and by whom the building insured
or containing the property insured, and the several parts
thereof, were used at the time of the loss, when and how
the fire originated ; and shall also produce a certificate from
two respectable persons contiguous to the place of the lire,
and also one under the hand and seal of a magistrate or
notary public, (nearest to the place of the fire, not concerned
in the loss as a creditor or otherwise, nor related to the

20 assured,) stating that they have examined the circumstances
attending the loss, know the character and circumstances of
the assured, and verily believe that the assured has, without
fraud, sustained loss on the property insured to the amount
which such persons, magistrate or notary public, shall certify.
The assured shall, if required, submit to an examination or
examinations, under oath, by any person appointed by the
company, and subscribe to such examinations when reduced
to writing, and shall also produce their books of account
and other vouchers and exhibit the same for examination at

30 the office of the company, and permit extracts and copies
thereof to be made; the assured shall also produce certified
copies of all bills and invoices, the original of which have
been lost, and shall exhibit all that remains of the property
which was covered by this policy, damaged or not damaged,
for examination, to any person or persons named by the
company. / m

When personal property is damaged, the assured shal
forthwith cause it to be put in order, assorting and arrang-
ing the various articles according to their kinds, separating

jn the damaged from the undamaged, and shall cause an in-
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ventoly to be made, and furnished to the company, of the
whole, naming the quantity, quality, and cost of each article.
The amount of sound value and of damage shall then be
ascertained by appraisal of each article by competent per-
sons, (not interested in the loss as creditors or otherwise,
rnor related to the assured or sufferers,) to be mutually
appomnted by the assured and the company ; their report,
in writing, to be made under oath before any magistrate or
other properly commissioned person; one half of the ap-
praisers fees to be paid by the assured. The company
reserves the right to take the whole or any part of the
articles at their appraised value; and until such proofs,
declaiations, and certificates are produced, and examinations
and appraisals permitted by the claimant, the loss shall not
be payable.

In case of loss on property held in trust, or on commission,
ar if the interest of the assured be other than than the entire
and sole ownership, the names of the respective owners shall
be set forth, together with their respective interest therein.
If this policy is made payable, in case of loss, to a third
party, or held as collateral security, the proofs of loss shall
be made by the party originally insured, unless there has

een an actual sale of the property insured. All fraud or
attenipt at fraud, by talse swearing or otherwise, shall cause
a oifeiture of all claims on this company under this policy.

But provided, in case differences shall arise, touching any

oss ol damage after proof thereof has been received in due
orm the matter shall, at the written request of either party,
be submitted to impartial arbitrators, whose award in writ-
I"g ghall be binding on the parties, as to the amount of such
°ss or damage, but shall not decide the liability of the com-
pany under this policy; and, provided further, that it shall
eoptional with the company to repair, rebuild, or replace

e property lost or damaged with other of like kind and
qualty within a reasonable time, giving notice of their in-
dertion so to do within sixty days after receipt of the proofs

aein lequired ; and in case this company elect to rebuild,

e assuied shall, if required, furnish plan and specifications
0 the buildings destroyed.

10

20

$0

be cash value of property destined or damaged by fire 40
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shall in no case exceed what would .be the cost to the assured,
at the time of the fire, of replacing the same ; and in case
of the depreciation of such property, from use or otherwise,
a suitable deduction from the cash cost of replacing shall be
made, to ascertain the actual cash value.

10. This insurance, the risk not being -changed, may be
continued for such further time as shall be agreed on, pro-
vided the premium therefor is paid and indorsed on this
policy, or a receipt given for the same, and it shall be con-
sidered aS continued under the original representation, and
for the original amounts and divisions, unless otherwise
specified in writing; but in case there shall have been any
change in the risk, either within itself or by neighboring
buildings, not made known to the company by the assured
at time of renewal, this policy and renewal shall be void.

11. It is apart of this contract that any person or persons,
other than the assured, who may have procured this insur-
ance to be taken by this company, shall be deemed to be the
agent or agents of the assured named in this policy, and not
of this company under any circumstances whatever, or in
any transaction relating to this insurance, and if the
premium on this policy shall be paid to any person a
persons, other then the duly appointed and authorized agent
of this company, such payment shall be at the sole risk of
the assured.

12. It is furthermore hereb}T expressly provided and
mutually agreed, that no suit or action against this company,
for the recovery of any claim by virtue of this policy, sia
be sustainable in any court of law or chancery, until a tel
an award shall have been obtained, fixing the amount o
such claim in the manner above provided, nor unless suci
suit or action shall be commenced within twelve mon
next after the loss shall occur; and should any suit oi action®
be commenced against this company after the expiiation
the aforesaid twelve months, the lapse of time shall be ta en
and deemed as conclusive evidence against the vai i}
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such claim, any statute of limitation to the contrary notwith-
standing,

Gas—The generating or evaporating within the building
or'contiguous thereto of any substance for a burning gas,
or the use of gasoline for lighting, is prohibited under this
policy, unless permitted in writing hereon; kerosene oil?
however, may be used for lights in dwellings, stores, churches
and school houses, and kept for sale in stores in quantities
ot exceeding two barrels, to be drawn by daylight only.

Fences and other yard fixtures, also store furniture and
fixtures, also plate glass, doors and windows, when the plates
are of the dimension of three square feet or more, are not
msured under the within policy, unless separately and
specifically mentioned.

Builders' Risk—The working of carpenters, roofers, tin-
smiths, gas-fitters, plumbers, or other mechanics, in building,
altering, or repairing the premises named in this policy, will
vitiate the same, unless.permission for such work be indorsed
m writing hereon, except in dwelling-houses only, where
five days are allowed in any one year tor incidental repairs
without notice or indorsement. Fresco work, or gilding on
walls or ceilings is not covered by insurance on the building,
but may be separately insured.

And it i1s hereby understood and agreed by and between
this company and the assured, that this policy is made and
accepted in reference to the foregoing terms and conditions,
and to the classes of hazards and memoranda printed on the
back ot this policy, which are hereby declared to be a part
of this contract, and are to be used and resorted to in order
to détermine the rights and obligations of the parties hereto,
in all cases not herein otherwise specially provided for in
writing,

In witness wheroot, Lhe Millville Mutual Marine and

re Insurance Company have caused these presents to be
signed by their president, and attested by their secretary, in

illville, BI' J. But this policy shall not be valid unless
countersigned by the duly authorized agent of The Millville

30
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Mutual Marine and Fire Insurance Company, at Jersey
City, N. J.

N. STRATTON, President.
S. F. Fries, Secretary.

Countersigned at Jersey City, N. J., this eighth day of
November, 1872.

¥M. W. BUCKLEY, Agent.

(endorsemen t.)

Make your check payable to the order of the Company.
This policy expires May sth, 1873. No. 2719. Millville
10 Mutual Marine and Fire Insurance Company, Millville, N. J.
Abraham Collerd, 14th street, Jersey City.

Amount Insured.......oooveeeeeeeeeeeeeeeeeeeeeeeeeeeeeeees . . $2,000 O

Premiume. ..o e . $112 00
Policy and Survey.......cccoovveeeeiiiiiiiiieiiennnnns .

$112 D
VM. W. BUCKLEY, Agent.
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EXHIBIT “B.

$168.00 °
New York, November 13th, 1872

Two months after date we promise to pay to the order of
WI W. Buckley, Esq., one hundred and sixty-eight TO
dollars at Bank of the Metropolis, New York, value received.

PERRIN & CO.
No. Due Jan. 16, 1873.

EXHIBIT “ C”

Wm.H.Buckley,Esq.

Dear Sir—I wish to effect $5,000 insurance on my mill 10
for six months, in favor of Mr. Collerd, divided in at least
three companies. If you will divide the premium in two
parts and accept our notes for the same, payable at two and
three months from date of policy, I think we can make a
trade.

Yours, respectfully,
PERRIN & CO.

J.0,4111172

14
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EHHIBIT “D.”

By-Laws of the Miltiviilile Mutual M arine and Fire

*Insurance Company.

Section 1. The annual election shall be held on the first
Monday of May ; special meetings of the company may be
called by the President upon the application of three mem-
bers.

Sec. 2. The Directors shall organize within five days of
their election, and in addition to the president, secretary
and treasurer, they shall elect from their own number an
executive committee of four members. All the officers
and agents of the company shall be liable to removal for
misconduct.

Sec. 3. The president shall preside at all meetings oi the
board of directors, and shall be ex-officio a member of the
executive committee. In his absence all the powers and
duties of the office may be discharged by a president ap-
pointed pro tempore.

Sec. 4. The secretary shall keep the books and accounts
of the company, under the direction of the executive com-
mittee. He shall prepare statements of the business to be
laid before the board at their stated meetings, and an annua
statement to be laid before the board at the meeting next
preceeding the annual election. He shall give notice of all
meetings of the company and of the directors,’ and keep
minutes of the proceedings and record them. For the faith
ful performance of his duties, he shall give the direetois a
penal bond in the sum of one thousand dollars, with two

satisfactory sureties.

gQ Sec. 5. The executive committee shall meet weekly, an

they, or a majority of them, shall receive and act upon a
applications for insurance. They shall make such geneia
regulations respecting the business as may seem to them ex
pediemt, and report the same to the next stated meetings o
the directors. They shall weekly inspect the books, dhec
all investments and regulate the custody of the notes, bi s
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bonds, contracts or other securities of the company, in such
manner as 1s prescribed in the charter.

Sec. 6. All moneys deposited in bank by the executive
committee shall be placed to the credit of the company.
All dratts for the payment of money, shall be signed by the
president and secretary.

Sec. 7. The board of directors shall meet on the second
Monday of each alternate month, and the order of the busi-
ress shall be as follows :

1. Eeading of the minutes of last meeting.

II. Eeading of the monthly statement of the secretary.

III. Eeports from executive committee and from special
moommittee,

IY. Deferred business.

Y. New business.

Special meetings of the board shall be called by the presi-
dert at the request of two directors.

Sec. 8. The fees of the secretary shall be as follows, viz.:
For every policy issued, one dollar. For every, renewal,
endorsement or transfer of a policy, fifty cents, to be paid
by applicant. For noticing and attending the meetings of
the company and of the directors, one dollar for each meet-
ng, to be paid by the company.

Sec. 9. The directors and such other persous as they may
appoint shall act as surveyors for the company. They shall
recaive one dollar for each survey, and twenty cents for
each mile traveled from his residence to the place of Survey,
to be paid by the applicant. The surveyors shall report the
size, tonnage and age of vessels to be insured, their value
and condition, together with all information of importance
to the hoard.

Sec. 10. All persons obtaining a policy for the insurance
n any vessel or part thereof, will be required to pay fifty
per cent, the amount of the premium note in cash each
lear, so long as the vessel or part thereof shall continue
Jnsuied, and any person neglecting to pay such annual pay-
ment at or before the expiration of each year, shall forfeit
A light and title in said policy. But should no loss occur
.0fie insured within thirty days from such expiration, the

qq

20
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iusured may continue said policy by paying the annua!
premium.

Sec. 11. In case of marine losses sufficient to justify an
assessment of marine premium notes, all such notes in pos-
session of the company” will be taxed, except in case the
person insured has notified the company in writing of his-
intention to discontinue his policy, in which case the note
will not be taxed for any losses that may occur after the
expiration of the time set for the policy to terminate.

Sec. 12. The company may reserve to themselves the
right at any time to revoke any marine policy when, in
the judgment of the directors, an equitable regard for the
interest of all concerned may justify it, by giving five days’
notice to the insured, or his, her or their representative, and
also surrendering the premium note and refunding back
such portion of the cash paid as may be equivalent to the-
unexpired period of the policy.

Sec. 13. All policies on vessels or cargoes shall expire
at twelve*o’clock, noon, of the day to which the policy ex-
tends.

Sec. 14. The directors of said company may cause them-
selves to be re-insured, when deemed expedient, against any
risk or risks upon which they have made or may make in-
surance. , n

Sec. 15. All accounts of marine and fire insurances sha
be kept separate and distinct from each other, and a
moneys paid for marine policies shall be appiopiiate o y
for the benefit of such as insure against losses or- damages-
to vessels or cargoes, and all moneys paid for the bene a
those who insure buildings against loss or damages y re
are to be appropriated for that purpose only, an m *
case will any assessment on premium notes receive 01 *
surance of vessels or cargoes, be made to pay any oss
may occur to buildings or anything pertaining tiel
fire, nor will any assessment be made upon any Pie"
notes received for insuring buildings or anything pel a _
thereto, to pay any loss that may occur to vessels orcag
and all expenses of the company shall be ¢ arge a.ngure(*
ably as possible to the respective class of proper y i ijg

Sec. 16. The directors or surveyors shall survey
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port the size and situation of buildings to be insured, the
value and materials of which they are composed, the risk to
which they are subjected, and all other particulars which
they may deem suitable and proper for the information of
the board ; and shall receive one dollar for each survey, and
twenty cents for each mile traveled from his residence to
the place of survey, to be paid by the applicant.

Sec. 17. Notice of assessment shall be given by the secre-
tary, by publication in two or more newspapers printed in
Cumberland County, three weeks successively, the last
publication of which shall not be less than thirty days prior
to the time fixed for their payment; and in such other news-
papers as the directors may deem necessary or expedient.
The directors may also cause such notices to be published in
handhills posted up in such places as they may direct.

In order that there may not be more than one assessment
n any one year, and that such assessment may be paid at
the annual meeting”of the directors, the directors are author-
ized. in case of any loss or damage, to borrow such sum or
surs of money as may be required to meet such loss or
damage, .and in making the annual assessment the interest
accruing on money borrowed, and all incidental expenses,
shall be included in such assessment.

Sec. 18 Members of the company having policies changed
ar renewed, shall be entitled to a credit for cash desposited
a the old policy in payment of the cash deposit required on
the new note, in proportion that the whole cash in possession
of the company at the time (deducting all losses and ex-
penses unpaid) bears to the whole amount of premium notes,
ot exceeding five per cent. a

Sec. 19. No alteration .or amendment to these by-laws
ghell be made, unless the same shall have been proposed at
ameeting of the board previous to the one at which they
are acted on ; and a vote of two-thirds of the directors pre-
sat shall be necessary for the adoption of an alteration or
amendment. The board of directors to be subject, of course,
to any instructions which the company, at its annual or
special meetings, may deem tit to give in relation to the
by-laws or other regulations adopted by the board.

10

20-

30

Sec. 20. Trustees of property and guardians of minors 40

15 w. ¢ 1
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may insure in this company for the benefit of their respec-
tive trusts, such trust being specified in the application, and
they becoming personally responsible for the statements
made and notes given.

Sec. 21. The conditions of insurance shall be as follows:

I. Application must be made to the secretary in writing,
agreeably to a form which will be furnished to him, and
the applicant will be bound by the application signed by
him. And if he shall cause the subject insured to be de-
scribed in the policy otherwise than it really is, so that the
same shall be charged at a lower premium than otherwise
proposed, or ,puch description be false or fraudulent, such
insurance will be void and of no effect. And no insurance
will be considered as made or binding, until the terms of the
company, as regards the premium, are complied with.

IL That m case the assured shall have already made any
other insurance against loss by fire on the property herein
insured, not notified to this corporation, or in case the as-
sured or the assigns of the assured shall hereafter make any
insurance on the same property, and shall not within ten
days give notice thereof to this company, and have the same
endorsed on this instrument, or otherwise acknowledged by
them in writing, this policy shall cease and be of no further
effect.

III. If any person insuring any property in this company
shall make any misrepresention or concealment in the ap-
plication, or otherwise, or if, after the insurance is effected,
the risk of the property shall be increased by any means
whatever within the control of the assured, or if the building

30 or premises shall be occupied in any way so as to lender tie

risk more hazardous than at the time of insuiing, and n*
specified in the said application, such insurance shal e
void and of no effect. .
IV. If any property insured in this, company shall ie
rendered more hazardous after such insurance is effectec,
by any means whatsoever not within the contiol of t e 1
sured, such person so insured shall immediately give not
to the secretary in writing, and the directors may eitie®
elect to continue the insurance upon the same terms, to con

40 tinue it if the insured shall give his additional piemiu
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hote for such sum as the directors may determine, or may-
cancel the policy and return the premium note and the rate-
able proportion of the cash deposited ; and if the insured
shall omit in such case to give the said notice, then such in-
surance shall be void and of no effect.

V. Property held in trust, or on commission, must be
insured as such, otherwise the policy will not cover such
property ; and in case of loss, the names of the respective
owners shall be set forth in the preliminary proofs of such
loss, together with their respective interests therein. Goods 10
on storage must be separately and specially insured. In all
cases of insurance this company shall be liable for such
rateable proportion of the loss or damage happening to the
subject insured, as the amount insured by this company
ghall bear to the whole amount insured thereon, without
reference to the dates of the different policies. And in
case of fire, or of loss or damage thereby, or of exposure to
loss or damage thereby, it shall be the duty of the insured
to use their best endeavors for saving and preserving the
property. And it is mutually understood that there can 20
be no abandonment to the insurers of the subject insured.

YI. This company will be liable for losses on property
bumnt by lightning, but not for any loss or damage by fire
happening by means of any invasion, insurrection, riot or
cvil commotion, or of any military or uspurped power.
Books of account, written securities, or evidences of debt,
title deeds, writings, money or bullion, are not deemed ob-
jects of insurance.

YII. The insured sustaining loss or damage by fire, shall
forthwith give notice thereof in writing to the company. 30
And as soon after as possible they shall deliver as particular
anaccount of their loss and damage as the nature of the
case will admit, signed with their own hands. And they
ghall accompany the same with their oath or affirmation,
declaring the said account to be true and just; showing,
'O whether any and what other insurances have been
made on the same property; what was the whole value of
the subject insured ; in what general manner (as to trade,
manufactory, merchandise, or otherwise,) the building in-
sured, or containing the subject insured, and the several 4Q
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parts thereof, were occupied at the time of the loss, and who
were the occupants of such building; and when and how
the fire originated, so far as they know or believe. They
shall also procure a certificate from some respectable person
or persons contiguous to the place of the fire, and not con-
cerned in the loss, stating that they have examined the cir-
cumstances attending the fire, loss or damage alleged; and
that they are acquainted with the character and circum-
stances of the insured or claimant; and that they verily be-

It) lieve that he, she, or they, have,'by misfortune, and without
fraud or evil practices, sustained loss or damage on the sub-
ject insured, to the amount which they shall certify. And
until such proofs, declarations and certificates are produced,
the loss shall not be payable.

YIII. And whenever required in writing, the insured or
persons claiming, shall produce and exhibit all books of
account, papers and other vouchers in his possession or
under his control, to the insurer or their agent, in support
of his claim, and permit extracts and copies thereof to be

20 made. And if the same shall be so required, the amount
claimed by the insured shall not be deemed due and payable
until said books, papers and vouchers, shall be produced and
exhibited. All fraud or false swearing shall cause a for-
feiture of all claims on the insurers, and shall be a full bar
to all remedies aginst the insurer on the policy. Incase
differences shall arise, touching any loss or damage, it may
be submitted to the judgment of arbitrators indifferently
chosen, whose award in writing shall be binding on the
parties.

30 IX. In estimating damages for furniture injured oi
destroyed, no allowance is made for jewels, plate, plated
ware, medals, pictures, family paintings, sculpture, or
musical instruments, unless particularly mentioned in the
policy.

X. The interests of the insured in this policy is assign-
able, provided the consent of the company be first obtaine
to the transfer. When any property insured with this com-
pany shall be alienated by sale or otherwise, this policy
shall thereupon be void, and be surrendered to the dii ectois

40 of said company to be canceled ; and upon such surien eir



the assured shall be entitled to receive his deposit notes,
upon the payment of his proportion of all losses and ex-
penses that have accrued prior to such surrender; but the
grantee or alienee having the policy assigned to him, may
have the same ratified and‘confirmed to him, tor his own
proper use and benefit, upon application to the directors
and with their consent, within thirty days next after such
alienation, on giving proper security to the satisfaction of
said directors, for such portion of the deposit or premium
rote as shall remain unpaid ; and by such ratification and
confirmation, the party causing such security to be given
shall be entitled to all the rights and privileges, and be sub-
ject to all the liabilities to which the original party to whom
the policy issued was entitled and subjected. Notice of
swch assignment shall be given before any loss may have
happened. In case of the death of the insured, the policy
shall remain good to the heirs or devisees of real estate, and
to the executors or administrators of personal property, for
six months after such death, and no longer ; but the heirs,
devisees, executors or administrators may at any time with-
in the said six months, have the same ratified and confirmed
or renewed, on giving proper security to the satisfaction of
the directors, for shell portion of the deposit or premium
note as shall remain unpaid.

XI. In case of total loss by fire, the insured shall return
his policy to the directors to be canceled ; and the directors
shall also cancel the premium note, having first deducted
dll unpaid assessments and losses thereon from the amount
msured. In case of partial loss by fire, the directors may
require new security on the premium note before paying
the same; and the sum paid shall be endorsed on the policy,
the same remaining good for the balance of the sum insured.

XII. The company may reserve to themselves the right,
a all times, to terminate any risk they may have taken,
after five days’ notice to the maker, or his, her or their legal
lepresentatives, of any premium note the company may
lave received, if he, she or they shall refuse to make the
®id note satisfactory to the directors, by giving such ad-

itional security as will satisfy them that the said note, or
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62;

paid when demanded. In such case a pro-rata share of the
premium received, and the premium note, will be returned.

XIII. All persons insured in this company shall pay a
rateable proportion of all assessments which may from time
to time be ordered by the directors, and in case of failure
so to do for thirty days after publication thereof, the in
sured shall forfeit all rights which may have accrued to him
as a member of the company, and the policy of insurance
shall be void; and he will also forfeit the whole of the pre-

IQ mium note, which may be forthwith sued for and recovered,

but if the whole amount of said note is received by the
company, the policy will then stand renewed, and remain in
force until the end of the term limited therein.

XIX. Insurance once made may be continued for such
further time as may be agreed on, provided a memorandum
thereof be endorsed on, or annexed to, the policy, and all
insurances, original or renewed, shall be considered as made
under the original misrepresentation, in so far as it may not
be varied by a new representation in writing which, in

2Qall cases, it shall be incumbent on the party insured to make,

when the risk has been changed, either within itself, or by
the surrounding or adjacent buildings.

XV. In case of any loss or damage to the property in-
sured, it shall be optional with the company to replace the
articles lost or damaged with others of the same kind and
quality, or to' take the goods at their appraised value, or to
rebuild the building within a reasonable time, giving nodce
of their intention to do so, within thirty7 days after having
received the preliminary proofs of loss required by these

3Q conditions.

XVI. It is furthermore hereby expressly provided, and
mutually agreed, that no suit or action of any kind against
this company, for the recovery of any claim upon, undei oi
by virtue of this policy, shall be sustainable in any couit o
law or chancery, unless such suit or action shall be com
meneed within twelve months next after the loss or damage
shall occur ; and in case any suit or action shall be com
meneed against this company, after the expiration of twe ve
months next after such loss or damage shall have-cccurie ,

4Qthe lapse of time shall be taken and deemed as cone us



evidence against the validity of such claim, any statute of
Limitation to the contrary notwithstanding.

Sec. 22. In case any person insured shall neglect to pay
their assessment for thirty days after publication, it shall be
in the discretion of the directors or executive committee, if
a satifactory excuse for such be given, before any loss on
the policy, to permit the assessment to be paid afterwards
with the addition of twenty per cent., if paid within sixty
days after the expiration of the thirty days aforesaid—and
the further addition of ten per cent, for every thirty days
more, or any part thereof, and upon such payment the policy
shall stand renewed, and the same, together with the
premium note, remain in force, as if assessment had been
paid in due time. The insured being credited on his note
with the amount originally assessed, and forfeiting the ad-
dition thereto. No person whose assessment remains un
paid shall be permitted to insure any property in this com-
pany. -

Sec. 23. When a policy is surrendered to be canceled or
renewed, the secretary shall endorse the date ot such sur-
render thereon, and on the premium note. But he shall
not deliver up the premium note until the expiration o
twenty days thereafter, and until a proportionate part of all
prior assessments and losses are paid.
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