COASTAL PERMIT PROGRAM RULES

7:7-2.1

See: 34 N.J.R. 74(a), 35 N.J.R. 632(a).
Rewrote (j).

Law Review and Journal Commentaries

Watch Out for the CAFRA [l Rules. Lewis Goldshore and Marsha
Wolf, 159 N.J.L.J. 1196 (2000).

Case Notes

Department of Environmental Protection (DEP) rule listing responsi-
bilities of certified sector permit municipalities did not govern standards
for granting variances and waivers to requirements of Coastal Area
Facility Review Act (CAFRA) rules under Sector Permit Program, or
permit municipalities to approve variances and waivers under less
stringent provision of Municipal Land Use Law (MLUL). In the
Matter of the Protest of Coastal Permit Program Rules, 807 A.2d 198,
354 N.J.Super. 293.

Even if a sector permit municipality grants a variance or waiver to
requirements of Coastal Area Facility Review Act (CAFRA) rules
based upon 1ts own municipal ordinances. Department of Environmen-
tal Protection (DEP) is still required, notwithstanding the waiver or
variance, to ensure that the developments continue to comply individu-
ally and collectively with the Coastal Zone Management rules, which
include the waiver requirements. In the Matter of the Protest of
Coastal Permit Program Rules, 807 A.2d 198, 354 N.J.Super. 293.

Regulation authorizing relaxation of application of rules when neces-
sary and in public interest allowed only waiver of procedural rules for
Coastal Area Facility Review Act development permits and did not
authorize Department of Environmental Protection to waive bay island
corridor preservation policy incorporated into separate chapter. In re
CAFRA Permit No. 87-0959-5 Issued to Gateway Associates. 290
N.J.Super. 498, 676 A.2d 161 (A.D.1996).

7:7-1.11 Severability

If any section, subsection, provision, clause or portion of
this chapter is adjudged unconstitutional or invalid by a
court of competent jurisdiction, the remainder of this chap-
ter shall not be affected thereby.

Recodified from 7:7-1.10 by R.1994 d.378, effective July 18, 1994.
See: 26 N.J.R. 918(a), 26 N.J.R. 1561(a), 26 N.J.R. 2934(a).

Law Review and Journal Commentaries

Waitch Out for the CAFRA Il Rules. Lewis Goldshore and Marsha
Wolf, 159 N.J.L.J. 1196 (2000).

SUBCHAPTER 2. ACTIVITIES FOR WHICH A
PERMIT IS REQUIRED

7:7-2.1 CAFRA

(a) Subject to the interpretation and definition of certain
statutory terms as provided at (b) below and subject to the
exemptions identified at (c) below, a CAFRA permit shall
be required for:

1. Any development located on a beach or dune;

2. A development located in the CAFRA area be-
tween the mean high water line of any tidal waters, or the
landward limit of a beach or dune, whichever is most
landward, and a point 150 feet landward of the mean high
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water line of any tidal waters or the landward limit of a
beach or dune, whichever is most landward, that would
result either solely or in conjunction with a previous
development, in:

i. A development if there is no intervening develop-
ment that is either completed or under active construc-
tion as of July 19, 1994 between the proposed site of
the development and the mean high water line of any
tidal waters;

ii. A residential development having three or more
dwelling units if there is an intervening development
that is either completed or under active construction as
of July 19, 1994 between the proposed site of the
development and the mean high water line of any tidal
waters;

iii. A commercial development having five or more
parking spaces or equivalent parking area if there is an
intervening development that is either completed or
under active construction as of July 19, 1994 between
the proposed site of the development and the mean
high water line of any tidal waters; or

iv. A public development or industrial development;

3. A development located in the CAFRA area be-
tween a point greater than 150 feet landward of the mean
high water line or any tidal waters or the landward limit
of a beach or dune, whichever is most landward, and a
point 500 feet landward of the mean high water line of
any tidal waters or the landward limit of a beach or dune,
whichever is most landward, which is located within the
boundaries of a municipality which meets the criteria of a
“qualifying municipality” pursuant to section 1 of P.L.
1978, c.14 (N.JS.A. 52:27D-178), or which is located
within the boundaries of a city of the fourth class with a
population of over 30,000 persons according to the latest
decennial census, that would result, either solely or in
conjunction with a previous development, in:

i. A residential development having 25 or more
dwelling units;

ii. A commercial development having 50 or moYe
parking spaces or equivalent parking area; or

iii. A public development or industrial develop-
ment;

4. A development located in the CAFRA area beyond
500 feet landward of the mean high water line of any tidal
waters or the landward limit of a beach or dune, whichev-
er is most landward, and which is located within the
boundaries of a municipality which meets the criteria of a
“qualifying municipality” pursuant to section 1 of P.L.
1978, c.14 (NJ.S.A. 52:27D-178), or which is located
within the boundaries of a city of the fourth class with a
population of over 30,000 persons according to the latest
decennial census, that would result, either solely or in
conjunction with a previous development, in:
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i. A residential development having 75 or more
dwelling units;

ii. A commercial development having 150 or more
parking spaces or equivalent parking area; or

iii. A public development or industrial develop-
ment; and

5. Except as otherwise provided above, a development
in the CAFRA area at a point 150 feet landward of the
mean high water line of any tidal waters or the landward
limit of a beach or dune, whichever is most landward, that
would result, either solely or in conjunction with a previ-
ous development in:

i. A residential development having 25 or more
dwelling units;

ii. A commercial development having S0 or more
parking spaces or equivalent parking area; or

ili. A public development or industrial develop-
ment.

(b) The Department interprets its obligation and respon-
sibility to regulate development as defined by CAFRA to
include review of the potential impacts of any development,
if at least part of that development is located within the area
in which a CAFRA permit is required. Therefore, if any
development requires a CAFRA permit, the Department
will review all of the components of the development, not
just those that triggered the regulatory thresholds of CAF-
RA. In addition, the Department will review all the compo-
nents of a development that spans the zones in (a) above if
the total development exceeds a regulatory threshold. The
Department interprets the statutory intent as excluding de-
velopments with relatively minor impacts. In addition, the
repair and maintenance of utilities within rights-of-way on
beaches and dunes are not regulated development as de-
fined at NJ.A.C. 7:7-1.3 provided that all disturbed areas
are restored to their pre-disturbance condition. To that end,
the following statutory terms are interpreted to mean the
following, for the purposes of this section.

1. The method for determining whether an existing
development is an intervening development is as follows:

i. For proposed developments other than single
family home or duplex and/or accessory development as
described in (b)lii below, extend a line landward and
perpendicular to the mean high water line from each of
the widest shore-parallel points of the footprint of the
existing development (see Appendix B, incorporated
herein by reference). If the proposed development does
not fall entirely within these lines, then the existing
development is not considered intervening develop-
ment.
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ii. For a proposed single family home or duplex
and/or accessory development (such as garages, sheds,
pools, driveways, excluding shore protection structures)
that is not part of a larger development, extend a line
landward and perpendicular to the mean high water
line from each of the widest shore-parallel points of the
footprint of the existing development (see Appendix C,
incorporated herein by reference). If the proposed sin-
gle family home or duplex and/or accessory develop-
ment extends beyond these lines more than 15 feet on
either side or a cumulative total of 20 feet, then the
existing development is not considered intervening de-
velopment.

iii. Existing developments that may be considered
intervening development include above-ground struc-
tures such as houses, garages, cabanas or bath houses
which are fully enclosed and serviced by a municipal
sewer system, and commercial, industrial or public
buildings provided the above-ground structure received
all necessary Federal, State and local approvals and
was:

(1) Completed or under active construction as of

July 19, 1994;

(2) Exempt from CAFRA; or
(3) Constructed under a CAFRA permit.

iv. [Existing developments that are not considered
intervening development include shore protection struc-
tures, seawalls, bulkheads, retaining walls, gabions, re-
vetments, fences, boardwalks, promenades, patios,
decks, carports, prefabricated sheds without founda-
tions, docks, piers, lifeguard stands, gazebos, swimming
pools, utility lines, culverts, railroads, roadways, sewage
pump stations, or seasonal or temporary structures
associated with the tourism industry as defined at
NJ.A.C. 7:7-1.3 or constructed under the coastal gen-
eral permit for the construction of certain types of
temporary and seasonal developments at hotels and
motels, commercial developments and multi-family resi-
dential developments of 75 units, N.JA.C. 7.7-7.26.

2. If located in an area other than a beach or a dune,

public development is not the following:

i. The maintenance, repair or replacement (includ-
ing upgrade) of existing petroleum, sewage or natural
gas pipelines, and associated pump stations and connec-
tion junctions, and electrical substations, located com-
pletely within paved roadways or paved, gravel, or
cleared and maintained rights-of-way, provided that the
replacement of sewage pipelines and associated pump
stations does not result in an increase in the associated
sewer service area;

ii. The maintenance, repair, modification, or re-
placement of sanmitary system components other than
pipelines and associated pump stations, including up-
grading of systems from primary to secondary treat-
ment, provided that an increase in capacity will not
result;



