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Bill of Complaint.
(Filed February 7, 1925.)

In Chancery of New Jersey

To the Honorable Ebwin RoBERT WALKER, Chan-
cellor of the State of New Jersey:

The complainants, Joseph Edelman and Sarah
Edelman, his wife, of the City of New Jersey,
County of Hudson and State of New Jersey, re-
spectfully shows that:

1. On June 10th, 1924, they entered into a writ-
ten contract with the defendants, Alter Nidetch
and Hyman Daves, wherein they agreed to con-
vey by warranty deed, free from all encumbrances,
except as therein stated, the premises described in
the said contract, for the sum of $36,000.00. A true
copy of the said contract is hereto annexed,
marked Schedule 1 and made part hereof.

2. Although the title was to have been closed
August 1st, 1924, according to the terms of the
contract, the date of closing was postponed by the
respective parties by mutual consent from time
to time.

3. The defendants, after the date set for the
closing of title, raised a number of questions and
objections relative to this title which were all
satisfactorily disposed of.

4. One of the objections made by the defen-
dants for their failure to take title was the fact
that the complainants owned 72.60 feet in width,
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Bill of Complaint.

whereas the contract called for at least 74 feet
in width. These complainants charge that such
objection and other objections were not made in
good faith, but nevertheless these complainants
obtained title to an additional strip of land of
one and five-tenths (1.5) feet, so that they were
enabled to convey lands of more than the dimen-
sions shown in the cqntract, but the defendants
nevertheless declined thereafter to take title.

5. On January 15th, 1925, a notice, a true copy
of which is hereto annexed, marked Schedule 2
and made part hereof, was served upon the de-
fendants by the complainants, but on January
26th, 1925, the time designated as the time to be
of the essence of the closing of the transaction,
the defendants appeared and stated that they
would decline to take title not for any reasons
urged by them heretofore, but because of an al-
leged altercation between the complainants and
former tenants in the premises; that the said de-
fendants thereupon stated that they would not
take title under any circumstances and that they
would decline to carry out the terms of the said
contract.

6. The complainants were ready to deliver a
deed for said premises, a copy of the description
in said deed is hereto annexed, marked Schedule
3 and made part hereof.

7. On January 26th, 1925, at the time desig-
nated in the aforesaid notice marked Schedule 2,
the complainants were ready and able to convey
a marketable title to the premises described in
Schedule 3 in accordance with the terms of the
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to pay the balance of the purchase price as re-
quired to do under said contract, or to execute
the purchase money bond and mortgage as re-
quired to do under the contract or perform any
of the covenants required of them set forth in
the said contract.

Complainants are without adequate remedy in
the Courts of law and therefore pray:

(a) That the defendants in this suit, Alter Ni-
detch and Hyman Daves, may answer this bill of
complaint without oath and each statement there-
in made.

(b) That it be decreed that the written contract
be in all things specifically performed by the de-
fa {a « 3 ALPOAT 1

fendants 1n accordance with the terms thereof.

(c) That the defendants, by decree of this Hon-
orable Court, be .compelled to execute and deliver
the bonds and mortgages mentioned in the con-
tract and that they pay the balance of the pur-
chase price.

(d) That the defendants be compelled to pay
all interest on the mortgages from the date they
were to be executed and that all adjustments and
apportionments be made as of August 1st, 1924,

or such other date as this Court may hold to be
equitable.

(e) That the defendants be required to pay the
costs of this suit.

(f) That the defendants be required to compen-
sate the complainants for all losses of rent and
t.‘rﬂ'wr damages sustained by them because of the
failure of the defendants to culminate their agree-

lined 6
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Bill of Complaint.

(g) That the complainants be granted such other
and further relief in the premises as may be
equitable.

(h) That a writ of subpoena may issue to the
said defendants commanding them and each of
them to answer to this bill of complaint without
oath and to abide by such decree as this Court
may make in the premises and as may be agree-
able to equity and good conscience.

ALEXANDER SECLOW,
Solicitor and of Counsel with
Complainant.

SCHEDULE 1.

ARTICLES OF AGREEMENT, made the tenth day of
June, in the year of Our Lord One Thousand Nine
Hundred and Twenty Four BETWEEN Joseph Edal-
man and Sarah Edalman, his wife, of the City of
Jersey City, in the County of Hudson and State of
New Jersey, parties of the first part; Axp Alter
Nidetch and Hyman Daves, of the City of Jersey
City, in the County of Hudson and State of New
Jersey, parties of the second part;

WiTNESSETH, That the said party of the first part,
for and in consideration of the sum of Thirty six
Thousand Dollars ($36,000.00) to be paid and sat-
isfied as hereinafter mentioned, and also in con-
sideration of the covenants and agreements here-
inafter mentioned, made and entered into by the
said party of the second part, doth agree to and
with the said party of the second part, that they
the said parties of the first part, will well and
sufficiently convey to the said parties of the sec-
ond part, their heirs and assigns, by Deed of full

5
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coventry and warrantee free from all encum-
brance on or before the First day of August next
ensuing the date hereof, all those lots, tracts or
parcels of land and premises, hereinafter particu-
larly described, situate, lying and being in the City
of Bayonne, in the County of Hudson and State of
New Jersey being known and designated at #23,
#25, #27 East 19th Street, Bayonne, N. J. and
being Seventy-Four (74) feet or more in width on
East 19th St. by One Hundred Fifty (150) feet or
more in depth upon which is erected three (3)
story frame dwelling houses, each house contain-
ing Twelve (12) families, all three containing
Thirty Six (36) families. It is represented by
the parties of the first part that in house #23 East
19th Street, there are now Four (4) tenants; the
tenant on the first floor pays Twenty-Two Dollars
($22.00) per month but has a notice to

MOVE o s TR ) - s CURC N o0 $22.00
another tenant on the ground floor front
pays Twenty D ollars e 20.00
a tenant on the first floor back right-hand
side pays Thirteen Dollars .............. 13.00
Another tenant on the second floor for four
rooms front pays Twenty One Dollars .. 21.00

House #25 East 19th St., there are eight ten-
ants who pay an aggrated rental of One
Hundred and Twenty Dollars ........... 120.00

House #27 East 19th St. has an aggragated
rental of One Hundred and Seventy Nine
Dollars ., iz G R R S 179.00
out of which janitor receives rent free of

Fourteen Dollars ($14.00).
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Bill of Complaint.

There are thirteen flats empty of which it
is represented that Eight (8) in #23 East
19th St. rented for One Hundred and Fifty
[Yoldarst ot e b e S RS S o 150.00

Four of which in house #25 East 19th St.
rented for Seventy Dollars ............... 70.00

One of which in house #27 East 19th St.
rented for Sixteen Dollars ..... ... 0. .. 16.00

Axp the said parties of the second part for them-
selves, their heirs, executors and administrators,
doth covenant, promise and agree to and with the
said party of the first part, their heirs, executors,
administrators and assigns, that they, the said
party of the second part, will pay and satisfy, or
cause to be paid and satisfied, unto the said party
of the first part the sum of Thirty-Six thousand
Dollars ($36,000.00) as and for the purchase money
of the foregoing described land and premises, In
the following manner, that is to say:

On Execution of this agreement
for which this is also a receipt—

Five Hundred Dollars .......... $500.00
On delivery of deed, cash—Ninety-
Five Hundred Dollars .......... 9,500.00

On Bond and Mortgage, same con-
taining usual interest, tax, assess-
ment, insurance and installment
default clauses, and on agreement
not to claim credit on the inter-
est payable on bond and mort-
gage by reason of any tax as-
sessed, or to assessments against
the premises, with interest at 69,
payable semi-annually for five
years—said bond and mortgage
to apply on #23 East 19th Street  9,000.00

7
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On Bond and Mortgage, same con-
taining usual interest, tax, assess-
ment, insurance and installment
default clauses, and an agreement
not to claim credit on the interest
payable on bond and mortgage,
by reason of any tax assessed, or
to be assessed against the prem-
ises, with interest at 69, payable
semi-annually for 5 years, said
bond and mortgage to apply on
house #25 East 19th Street ....  8,000.00

On Bond and Mortgage, same con-
taining usual interest, tax, assess-
ment, insurance and installment
default clauses, and on agree-
ment not to claim credit on the
interest payable on bond and
mortgage, by reason of any tax
assessed, or to be assessed against
the premises, with interest at 6%,
payable semi-annually for Five
years. Said bond and mortgage
to apply on house at #27 East
19th Street—Nine Thousand Dol-
lars - JLat i S Sttt ol 9,000.00

$36,000.00

This contract is entered into upon the knowl-
edge of the parties as to the value of the land
and whatever buildings are upon the same, and
not on any representations made as to character
or quality.

And the said party of the first part hereby agrees
o pay to E. Grodberg & Son and Asher Nessan-
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Bill of Complaint.

baum a commission of $800.00 on the purchase
price aforesaid, said commission to be paid in
consideration of services rendered in consummat-
ing this sale; said commission to be paid when
title passes.

AND 1T Is FURTHER AGREED, by the parties to these
presents, that the said party of the second part,
their heirs and assigns, may enter into and upon
the said land and premises on the first day of
August next ensuing the date hereof, and from
thence take the rents, issues and profits to them-
selves and their use.

AND IT 1s FURTHER AGREED, by the parties hereto,
that the said Deed of Warranty shall be delivered
and received at the office of Irving D. Grodberg,
#590 Avenue C, Bayonne, N. J. between the hours
of nine in the forenoon and five o’clock in the
afternoon on the said first day of August next
ensuing the date hereof.

The rents of said premises, insurance premiums,
water rents, taxes and interest on mortgage, if
any, shall be adjusted, apportioned and allowed
as of the day of delivery of said deed.

Gas and chandeliers, carpets, linoleum, mats
and matting in halls, screens, shades, awnings, ash
cans, if any, and all other personal property ap-
purtenant to or used in the operation of said prem-
ises is represented to be owned by seller and is
included in this sale.

The risk of loss or damage to said premises by
fire or otherwise until the delivery o‘f‘said deed
is assumed by the party of the first part.

In case the premises shall suffer injury beyond
the ordinary wear and tear, the party of the first
part, shall repair the damage before the date set

9
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for delivery of said deed or make an appropriate
deduction from the purchase price herein stated.

It is understood and agreed that the buildings
upon said premises are all within the boundary
lines of the property as described in the deed
therefor, and that there are no encroachments
thereon and that the buildings comply with
municipal ordinances and regulations and the pro-
visions of the New Jersey State Tenement House
Act as endorsed by the State Board of Tenement
House Supervision, to be shown by the report of
the department or board endorsing the same where
such ordinances, regulations and said act apply,
excepting and subject to tenement house violation
as to painting.

It is expressly understood and agreed that the
title to the land and premises hereby agreed to
be conveyed is not derived from any Martin Act
proceedings or any Act for the Sale of Land for
non-payment of the municipal taxes or assess-
ments. |

The premises above described are sold subject
to restrictions appearing of record, if any.

If at the time for the delivery of the deeds, the
premises or any part thereof shall be or shall
have been affected by an assessment or assess-
ments which are or may become payable in annual
installments of which the first installment is then
due or has been paid, then for the purposes of
this contract all the unpaid installments of any
such assessment, including those which are to be-
come due and payable after the delivery of the
deed, shall be deemed to be due and payable and
to be liens upon the premises affected thereby and
shall be paid and discharged by the seller thereof,
upon the delivery of the deed.
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Bill of Complaint.

ANpD for the performance of all and singular the
covenants and agreements aforesaid, the said par-
ties do bind themselves and their respective heirs,
executors and administrators; and they hereby
agree to pay, upon failure to perform the same
the sum of which they here by fix and
settle as liquidated damages therefor.

In WrrnEss WHEREOF, the said parties have here-
unto interchangeably set their hands and seals the
day and year first above mentioned.

JOoSEPH EDELMAN.
ALTER NIDETCH.
HyMmAN DAVES
SARAH EDALMAN.
Signed, sealed and delivered
in the presence of :
IrRvING D. GRODBERG

State of New Jersey,z
County of Hudson, SSS':

BeE It REMEMBERED, That on this tenth day of
June, in the year of our Lord One Thousand Nine
Hundred and Twenty Four before me, the sub-
scriber, An Attorney at LLaw, personally appeared
Joseph Edalman and Sarah Edalman, his wife,
who, I am satisfied, are the grantors mentioned
in the within Instrument, to whom I first made
known the contents thereof, and thereupon they
acknowledged that they signed, sealed and de-
livered the same as their voluntary act and deed,
for the uses and purposes therein expressed.

IrvING D. GRODBERG,
An Attorney at Law of N. J.

11
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SCHEDULE 2.

To:

Alter Nidetch and Hyman Daves:
SIRS :

Taxe Notice that we shall be present at the office
of Irving D. Grodberg, Esq., at No. 590 Avenue
C, Bayonne, New Jersey, on Monday, January 26th,
1925, at three o’clock in the afternoon of said day
to tender you a deed for the premises which we
contracted to convey to you on June 10th, 1924,
said premises being commonly known as 23-25-27
East 19th Street, in the City of Bayonne, County
of Hudson and State of New Jersey, being seventy-
four (74) feet in width.

ANp You Are FurtHErR NotirFiep, that we shall
deem time to be of the essence as of the said
January 26th, 1925, at three o’clock in the after-
noon.

Dated January 15th, 1925.
Yours &ec.

Signed JosepH EDELMAN
SARAH EDELMAN
By ALEXANDER SECLOW.

Copy to Irving D. Grodberg, by

registered mail.

Copies to Alter Nidetch and Hyman Daves
by Registered Mail and to be served
personally.

SCHEDULE 3.

First TracT.—ALL that certain tract or parcel
of land and premises, hereinafter particularly de-
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scribed, situate, lying and being in the City of
Bayonne, County of Hudson and State of New
Jersey. BEGINNING at a point in the Northeasterly
side of East 19th Street, at a point of intersection
with the Southeasterly line of the building erected
on the lot adjoining the premises hereby conveyed
on the west, and the continuance of the line of
said building, which point is distant southeasterly
Three hundred thirty seven and seventy five hun-
dredths (337.75) feet from the corner formed by
the intersection of the Northwesterly side of East
19th Street, and the Southeasterly side of Ave-
nue D, and from thence running (1) Northeasterly
parallel with Avenue D, and along the Southeast-
erly line of the building aforesaid, and its con-
tinuation One hundred fifty eight and sixty seven
hundredths (158.67) feet to a point; thence (2)
Southeasterly and parallel with East 19th Street,
One and five tenths (1.5) feet to a point; thence
(3) Southwesterly ‘and again parallel with Ave-
nue D, One hundred fifty eight and sixty seven
one hundredths (158.67) feet to a point in the
Northeasterly side of East 19th Street and thence
(4) Northwesterly along the Northeasterly side of
East 19th Street, One and five tenths (1.5) feet
to the point or place of Beginning. BEING the
Westerly one and one-half feet of the premises
which were conveyed by the Mechanics’ Trust
Company to Sarah Atkins, wife of Nathan Atkins,
by deed dated November 21st, 1921, and recorded
in the Register’s Office of Hudson County in Book
1426 of Deeds for the said County page 196.

Seconp Tracr—All those certain lots, tracts or
parcels of land and premises, hereinafter pavl‘tlL:U'
larly described, situate, lying and being in the City

13
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of Bayonne, in the County of Hudson and State
of New Jersey.

BeEGINNING at a point on the Northerly side of
East Nineteenth Street, distant thereon easterly
Two hundred and sixty five and fifteen hundredths
(265.15) feet Easterly from the corner formed by
the intersection of the Northerly side of East Nine-
teenth Street with the Easterly side of Broadway;
thence (1) running Northerly and parallel with
Broadway, one hundred and fifty eight and sixty
seven hundredths (158.67) feet; thence (2) East-
erly parallel with East Nineteenth Street, Seventy
three and twenty hundredths (73.20) feet; thence
(3) Southerly and parallel with the first course,
one hundred and fifty eight and sixty seven hun-
dredths (158.67) feet to the Northerly side of East
Nineteenth Street, thence (4) Westerly and along
the Northerly side of East Nineteenth Street
seventy-two and sixty hundredths (72.60) feet to
the point or place of beginning. Beine known as
Lots Numbers 4B, 5, 6, 7B in Block 316 on the
Tax Map of the City of Bayonne in use at the
present time.
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Answer and Counterclaim.
(Filed March 7, 1925.)
IN CHANCERY OF NEW JERSEY.

N

JosePH EpELMAN and SARAH EDEL-
MAN, his wife,

Complainants,

N & OnBill, &c.

ALTER NIDETCH and HyMAN DAVES,

Defendants.

J

The answer of the defendants, Alter Nidetch and
Hyman Daves.

These defendants, Alter Nidetch and Hyman
Daves, answering the bill of complaint, say that:

Paragraph One is admitted.

2. So much of Paragraph Two (2) as stated the
title was to have been closed August 1st, 1924, is
admitted. That part of Paragraph Two (2) which
states the date of closing was postponed by the
respective parties by mutual consent from time to

time, is denied.

3. So much of Paragraph Three (3) as states
that the defendants raised a number of questions
and objections relative to this title is admitted, bu
the statements that these objections were raisec
after the date set for the closing of title, and that
these objections were all satisfactorily disposed of,
is denied.

t
1
1

4. All of Paragraph Four (4) is denied, except-
ing the statement that one of the objections made

15
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by the defendants for their failure to take title was
the fact that the complainants owned 72.60 feet
in width, whereas the contract called for at least
74 feet in width, which is admitted.

5. All of Paragraph Five (5) is denied, except-
ing that the defendants admit service of the said
notice on January 15, 1925.

6. These defendants have no knowledge or in-
formation sufficient to form a belief as to the state-
ments in Paragraph Six (6).

7. So much of Paragraph Seven (7) as states
that the defendants nevertheless declined to pay
the balance under purchase price as required to
do in said contract, or to execute a purchase money
bond and mortgage as required to do under the
contract, to perform any of the covenants required
of them set forth in said contract is admitted, but
the balance of Paragraph Seven (7) is denied.

8. On June 10th, 1924, the defendants were in-
duced to enter into a contract with the complain-
ants and to execute said contract marked Sched-
ule 1, through the fraud of said complainants, in
that complainants wilfully and fraudulently rep-
resented to these defendants, before the execution
of said contract, that the vacant apartments in the
premises to be conveyed were vacant because the
complainants had dispossessed the several tenants
that had prior thereto occupied the premises; and
further that said tenants had been dispossessed
f'f‘um the premises because the complainants de-
sired the apartments vacant in order to comply
with the demands of a prospective buyer (not the
defendants) who desired the entire premises va-

he

cant for the purpose of alterations; which repre-
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Answer and Counterclaim.

sentations were known to said complainants to be
false and were made to induce these defendants to
enter into the contract for the purchase of said
lands and buildings; whereas the said apartments
were vacant because some of the tenants failed
to pay their rent and were evicted for that reason,
and because of certain raids made in the said
buildings by the police, and because of the dis-
orderly conduct of certain other tenants in the
building, and for several other reasons, the said
tenants having vacated voluntarily and without
procee‘dihgs having been brought in any court to
dispossess them. The defendants, relying upon
said misrepresentations, agreed to purchase the
said premises, and executed the contract for the
purcliase of said premises marked Schedule 1 and
annexed to complainants’ complaint.

9. The defendants further say that the com-
plainants were at no time able to convey a market-
able title to the premises, and that the complain-
ants, having designated January 26th, 1925, as the
time to be of the essence of the closing of the
transactions, did not have at such time a good,
marketable title.

10. Defendants further say that the buildings
did not, on January 26th, 1925, nor at any time be-
tween the making of the contract and that date,
comply with the Municipal Ordinances and Regu-
lations and the Provisions of the New Jersey State
Tenement House Act as endorsed by the New Jer-
sey State Board of Tenement House Supervision,
there being other violations of said act in addition
to the violation as to painting, although the con-
tract dated June 10th, 1924, provided as follows:

“It is understood and agreed that the

17
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buildings comply with the municipal or-
dinances and regulations and the provisions
of the New Jersey State Tenement House
Act as endorced by the State Board of Tene-
ment House Supervision, to be shown by
the report of the department or board en-
dorcing the same where such ordinances,
regulations and said act apply, excepting
and subject to tenement house violation as
to painting.”

11. The defendants further say that the com-
plainants have been unable to comply with or per-
form the terms, conditions, covenants and agree-
ments entered into by them in the said contract,
dated June 10th, 1924, and have utterly failed to
comply with said contract.

By way of counterclaim against the complain-
ants, Joseph Edelman and Sarah Edelman, his
wife, the defendants say that:

I. They, the defendants, have deposited with
lhe complainants the sum of five hundred dollars
(¥500.00) upon the execution of the contract dated
June 10th, 1924, and have caused the title to said
premises to be searched by an attorney-at-law of
New Jersey, and have paid to the said attorney-at-
law of New Jersey a reasonable sum of money in
payment of said services rendered by him; and
have caused the premises to be surveyed, and have

paid to the said surveyors a reasonable fee for said
Services rendered.

2. That the complainants have refused to com-

Ply with and perform the covenants and agree-
ments entered into by them in said contract, and
urther that the title to said premises is not a good,
able title, and that the complainants have

f

market
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Replication and Answer.

been unable to convey to the defendants a good,
marketable title to the premises.
The defendants therefore, pray:

1. That said complainants, Joseph Edelman and
Sarah Edelman, his wife, may answer this counter-
claim and each statement herein made.

2. That said complainants may be decreed to
pay to these defendants, Alter Nidetch and Hyman
Daves, the amount found to be due these defend-
ants by this honorable Court.

IrviNng D. (GRODBERG,
Solicitor of Defendants, Alter
Nidetch and Hyman Daves.

Replication to Bill and Answer to Counter-
claim.

(Filed March 11, 1925.)
IN CHANCERY OF NEW JERSEY.
\

JosepH EDELMAN and SARAH EDEL-
MAN, his wife,

Complainants,

it > On Bill, &

ALTER NIDETCH and HyMAN DAVES,

Defendants.

J

By way of replication to the answer of the de-
fendants the complainant joins issue with them
upon their answer.

By way of answer to the counterclaim the com-
plainants say that:

19
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1. They admit the allegation of Paragraph 1 of
the counterclaim relative to the payment of the
deposit, but not having any information as to the
other allegations of said paragraph, they leave the
defendants to their proof.

2. The allegations of Paragraph 2 of the coun-
terclaim are denied.

3. The complainants allege that because they
were ready to convey the premises in accordance
with the terms of their contract and because of
the unwarranted refusal of the defendants to take
title, they are not entitled to the return of their
deposit or the fees and costs mentioned in the
counterclaim and these complainants hence pray
that the counterclaim be dismissed, with costs.

ALEXANDER SECLOW,
Attorney of Complainants.

Notice addressed to the answer:
To THE DEFENDANTS :

| [AxE Notice that at or before the hearing of the
above entitled cause, these complainants will move

to strike out the answer on the ground that such
answer does not set forth an equitable defense.

ALEXANDER SECLOW,
Solicitor of Complainants.
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Minutes of Final Hearing.

IN CHANCERY OF NEW JERSEY.

Before—Hon JouN GRrIFFIN, Vice-Chancellor.

S
Between

JosepH EDELMAN, and wife,

Complainants,

> On Bill, etc.
and

ALTER NIDETCH and HyMAN DAVES,
Defendants.

/

APPEARANCES :

For the Complainants, Mr. SEcLow, solici-
tor, and Mr. DEMBE, of counsel.

For the Defendants, Mr. GRODBERG, solici-
tor, and Mr. BRENNER, of counsel.

Chancery Chambers, Jersey City, N. J., Septem-
ber 24, 1925.

Mr. Dembe: If the Court please, as I under-
stand the pleadings, the complainant’s case is prac-
tically all in, and it is a matter of defense; and
the defendant may go on, because the making of
the contract, the service of the notice making time
of the essence, and the tender of the deed are ad-
mitted.

The Vice-Chancellor: Do you rest your case’

Mr. Dembe: Yes, sir.

Mr. Brenner: Well, the contract is not in evi-
dence yet.

The Vice-Chancellor: Well, the contract is not
in evidence yet.

(Mr. Dembe offers in evidence the contract in
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suit, which is admitted and marked Exhibit C-1;
also the notice making time of the essence, which
is admitted and marked Exhibit C-2; and also the
deed, which is admitted and marked Exhibit
C-3.)

The Complainants Rest.

Tue CASE FOR THE DEFENDANTS.
IRVING D. GRODBERG, Esq., sworn.
Direct examination by Mr. Brenner:

Q. Mr. Grodberg, you are a member of the Bar
of this State? A. I am.

Q. And practicing in Bayonne? A. I am.

Q. Where is your office in Bayonne? A. 590
Avenue C corner of Twenty-sixth Street.

Q. And how many years have you been a prac-
ticing lawyer? A. Since 1921.

Q. Did you engage in the real estate business
prior to that time? A. Prior, and up to the pres-
ent time.

Q. Did you draw the contract between the par-
ties to this action? A. I did.

Q. I show you a paper, and ask you if that is
the contract you drew between Joseph Edelman
and Sarah Edelman, his wife, and Alter Nieditch
and Hyman Daves, marked Exhibit C-1? A. It is.

Q. Where was that contract drawn? A. In my
office.

Q. And who was present at the time of the draw-
ing of the contract? A. Mr. Edelman the seller,
Messrs. Daves and Nieditch the buyers, Mr. Nes-
sanbaum, myself and the stenographer.

Q. The Mr. Nessanbaum you refer to—is that
the man referred to in this contract as one of the
brokers? A. He is one of the brokers.
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Q. And you are mentioned as the other broker?
A. Yes, the firm of which I am a partner. D. Grod-
berg & Son, is the other broker in the transaction.

Q. And, under this contract, you and Nessan-
baum were to receive a commission if this deal
went through? A. Only if the deal went through.

Q. And that commission was in the sum of eight
hundred dollars? A. That is right.

- Q. And the provision of the contract is that you
were only to receive that commission in case title
passed? A. That is right.

Q. Now, prior to the time of drawing this con-
tract you were acting with Mr. Nessanbaum as
broker for Mr. Edelman? A. For Mr. Edelman—
we were both acting together as brokers.

Q. You and Mr. Nessanbaum? A. That is right.

Q. You and Mr. Nessanbaum, then, were the ones
that procured Nieditch and Daves as customers for
the purchase of the property? A. That is right.

Q. You then held a conference in your office for
the purpose of drawing this contract? A. That is
right.

Q. Now, at the time when the meeting was held
in your office, prior to the drawing of the contract,
was there anything mentioned concerning this
property—the rentals of it, or the condition of it?
A. Well, there was several things spoken of rela-
tive to the property. In the first place, they had
to agree upon—

Mr. Dembe: I object to the offer of any
testimony to vary the terms of the contract.

Mr. Brenner: We do not intend to offer
any testimony varying the terms. The (e
fense to this contract is fraud and misrep-
resentation. We intend to offer this evi-
dence for the purpose of showing that there
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was fraud in the inducement of the con-
tract.

The Vice-Chancellor: That is, you at-
tempt to set aside the contract in toto?

Mr. Brenner: Exactly.

The Vice-Chancellor: I will permit it, for
that purpose.

A. Well, Mr. Daves and Mr. Nieditch came down
to Bayonne, after a telephone conversation with
me—after I told them we had some property for
them to buy. We went down to the property, on
East Nineteenth Street. When we got there with
Mr. Nessanbaum we found Mr. Edelman at the

. property. He took us through the property, and
i it appeared there were thirteen empties out of
thirty-six families—that is, thirteen vacancies at
that time out of thirty-six.

Q. What type of building or buildings is this
property? A. Three twelve-family frame houses.

Q. So there would be thirty-six tenants in all?
A. Thirty-six in all.

Q. And of those thirty-six apartments you found
‘ that thirteen were vacant? A. Thirteen apart-
\‘ ments vacant.

Q. Now, where did the vacancies exist, in which
building? A. Well, I would have to refer to the
contract there to remember exactly.

(Contract shown the witness.)

The Vice-Chancellor: Well, does the
contract truly state where the vacancies ex-
isted?

Mr. Brenner: The contract states where
the vacancies are.

The Vice-Chancellor: Well, that speaks
for itself.
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Q. Did the vacancies exist in the building as
shown in the contract? A. They did.

Q. Was there any talk regarding those vacancies
and the cause for those vacancies, on the part of
the sellers? A. When Messrs. Nieditch and Daves
saw that there were thirteen vacancies, they said
that, there being more than one-third—they didn’t
exactly use those words—but, there being thirteen
vacancies out of thirty-six, they would not enter-
tain any proposition of buying those houses.

Q. Where was that conversation? A. Right at
the property. '

Q. Was. Mr. Edelman there? A. Mr. Edelman
was there at the time, on East Nineteenth Street.
We were trying to induce Messrs. Daves and
Nieditch (we, the brokers, Mr. Nessanbaum and
myself) and Mr. Edelman was there, and he was
trying to persuade them also, to buy the property;
and Mr. Edelman said, “Why, those thirteen
families would be there if it were not for the fact
that I had put them out,” he says; “I served them
all with notices, and took them into the District
Court, where they were dispossessed.” Daves and
Nieditch asked them, “Why did you do anything
like that?” He said, “I had a Polish party that
wanted to buy one of the houses, and the con-
dition upon which he would take that house was
that the entire building had to be emptied before
he would take it, because he intended making al-
terations on the building, and did not want to have
the trouble, due to the laws in New Jersey here
at the present time relative to tenants. He didn't
want to have the trouble of putting those tenants
out, and therefore he wanted that one building
completely empty.”
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Q. And that was twelve families? A. Twelve
families.

Q. Was one house completely vacated? A. It
was not.

Q. How many tenants were in it? A. In the
house that was to be purchased there was eight
empty, and four in there.

Q. That is, the house that these Polish people
were to buy? A. In the one this Polish party was
to buy there was four in the house.

Q. And eight vacancies? A. And eight vacan-
cies. He also represented that, out of that four
one of them had a notice to move, leaving three,
and he was going to shift those three into the
other two houses, so as to have one completely
empty.

Q. So that his claim was that these people did
not move voluntarily, or these places were not
vacated voluntarily, but because of the fact that
he had given them notice, so as to completely va-
cate this building?

The Vice-Chancellor: And that he went
into the District Court to eject them ?

A. That he went into the District Court to eject
them.

The Vice-Chancellor: Is that true?
The Witness: That is what he repre-
sented. It was not true.

Q. Was all of that conversation had at the build-
I:ng during the time of the inspection? A. Well,
It was brought up and discussed mainly at that
time; it might have been referred to again, but
[ wouldn’t say that it was because I don’t remem-
ber it. I know that at the time we had the con-
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versation it was right there at the building; we
were standing right outside of the building, in the
front.

Q. Now, at the time that representation was
made to Nieditch and Daves, did they then agree
to go into the making of this contract? A. After
other terms were arranged. They would not en-
tertain the proposition at all when they saw the
thirteen empties; then when he told them about
his having dispossessed all these tenants, they then
agreed to enter into the proposition upon terms,
of course.

Q. And is that when you went to the office with
them for the purpose of drawing this contract? A.
That is right.

Q. Did you subsequently make an investigation
for the purpose of verifying whether or not these
tenants had moved as a result of notice and dis-
possession in the District Court? A. Well, Mr.
Daves and Mr. Nieditch made an inspection before
passing the title, and they were advised that no-
body had been dispossessed in that building, that
they had moved voluntarily.

Q. And what did you do as a result of that in-
formation being carried to you? A. I had an in-
spection of the docket of the Bayonne District
Court made, and found that no such dispossessions
had been made by Mr. Edelman in those buildings.

Q. What did your examination to the District
Court docket show as to the number of disposses-
sions that there had been, and how those dispos-
sessions came about? A. I did not personally
make the inspection, my clerk made it, and he is
in court.

Q. And the Clerk of the Court is here to testify
to it? A. The Clerk of the Court is also here, and
the clerk in my office who inspected it.
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Q. Did you make known to the sellers of this
property what you had found out concerning these
vacancies—that his representation was not true?
A. Mr. Edelman came around at the time of pass-
ing title, which was a couple of days before—two
or three days before—and I spoke to him about
it; and I also told him about some objections to
the title. He came in two or three times in be-
tween this—

The Vice-Chancellor: You say two or
three days before the title was passed?

The Witness: That is right—about the
26th or 27th.

Q. Before the time fixed for passing the title?
A. Before the time fixed for passing the title; the
time was August 1st, I believe, and this was about
July 27th—two or three days before.

Q. You say that you spoke to him at that time
about this situation, and also as to other objec-
tions? A. That is right.

Q. What other objections did you call to his
attention at that time? A. Well, technical objec-
tions, as to the Tenement House violations.

Q. Did you get a report from the Tenement
House Commission? A. I did.

; Q. And have you that report on file, or in your
files? A. T have it here, and we also have the
Inspector in Court that made the inspection.

_ Q. Will you produce the report that you had
fmm the Tenement House Commission? A. I have
it here (producing a paper) ; July 28th. There was
several inspections made—that is, two, I believe.

Q. And is this the report? A. That is the last
one,

Q. This is the last report, made November 29,
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1924? A. That is right; and there may have been
another one. I just want to make sure that there
1s no other (re-examining his papers); and one
July 28th, 1924.

Q. So that you have a report of an inspection
both before and after the time fixed for passing of
title? A. That is right.

Q. So that in November, long after the time fixed
for passing the title, there was still objection
shown? A. That is right.

(The report of inspection produced by the
witness was marked A, B, 1 for identifica-
tion.)

Q. Did you, at that conference with Mr. Edel-
man, make known to him the Tenement House
violations? A. As to the first inspection, I gave
him a copy of them.

By the Vice-Chancellor:

Q. That is the one of July 28th? A. The one
of July 28th. I don’t remember whether I mailed
it or handed it to them, I wouldn’t say which it
was.

By Mr. Brenner:

Q. A copy was given to him? A. I know a copy
was given to him.

Q. Then you subsequently had a second inspec-
tion made, for the purpose of ascertaining whether
those violations had been cured? A. That is right.

Q. And in November you got a report that the
violations had not been cured? A. Some had
been.

Q. But others had not? A. Others had not.

Q. What other objections did you make known
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to Mr. Edelman at that time? A. Objections that
turned up in the search of the property, of the
title.

Q. Have those objections since been cured? A.
Some have.

Q. Will you refer to those which have not been
cured, and tell us what those objections were? A.
There was an executor’s deed, which has “one dol-
lar” as its consideration for the deed.

Q. Can you tell, without referring to the abstract,
which deed that is? A. I would prefer to refer to
the abstract; I don’t believe I could tell you.

Q. Now, by referring to the abstract, please
state? A. I have it here before me: Deed 739,
Records of the Register’s Office of Hudson County,
Book 431.

By the Vice-Chancellor :

Q. Whom is that deed from, and to? A. Mary
L. McCreardy, as executrix of the last will and tes-
tament of Benjamin W. MecCreardy, deceased, to
Abraham Potkin. ;

Q. What date? A. Dated December 22nd, 1899.

Q. Recorded when? A. Recorded December 28,
1899; acknowledged December 22, 1899; Book 739,
page 431. '

By Mr. Brenner:

Q. Is that deed a part of the chain of title of this
property? A. It is.

Q. And you say that that deed, although it is an
executor’s deed, shows “one dollar” consideration ?
A. “One dollar” consideration—executor’s deed.

Q. What other objections did you indicate to
Mr. Edelman at that time which have not been
since cured? A. There was, at that time, a short-
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age in the description of the land; it was not as
wide as he had represented it to be. In making
his contract, the contract shows that it was to be
74 feet or more.

The Vice-Chancellor: Well, that has been
cured.
Mr. Brenner: Yes, that has been cured.

By the Vice-Chancellor:

Q. That, since, has been cured, has it not? A.
That I dont know; they represent that it has been;
they represent that they have a deed for it.

The Vice-Chancellor: Well, has it, Mr.
Brenner?

Mr. Brenner: We don’t know. Mr. Dem-
be says he has a deed for it.

Mr. Dembe: We have a deed for it, your

~ Honor.

The Vice-Chancellor: The record shows
it.

Q. I show you a deed dated December 19, 1924,
from Sarah Atkins to Joseph Edelman—have you
ever seen that deed before? A. Mr. Seclow did
write to me that he had the title to that foot and
a half; I did not actually see the deed, but he did
write to me that he had it.

Q. Now, looking at that deed, it having not been
exhibited to you, would you say that that cures
that defect? I simply want to get the record
straight on it. Is it substantially correct—that is
all I went? A. (After examining the paper.) It
is substantially correct.

Q. And that would cover the objection that you
then raised of the property not being the proper
width? A. That is right.

31
Irving D. Grodberg, direct.

Mr. Brenner: As long as it has been re-
ferred to, I presume that it had better be
marked in evidence.

(The paper was thereupon admitted, with-
out objection, and marked Exhibit D-1.)

The Vice-Chancellor: Then that objection

1s waived ?
Mr. Brenner: That objection is waived.
The Witness (to Mr. Brenner): Are you
asking now for the objections that still exist?

Q. I mean only those which exist at the present
time, not those that you raised at that time that
have since been cured? A. An incorrect descrip-
tion is a title deed.

Q. What was the matter with that description?
A. It omitted—

The Vice-Chancellor: What deed is it?

A. Deed from Harry Uslan and Annie Uslan,
his wife, to Joseph Edelman, dated March 28, 1919;

acknowledged March 28, 1919; recorded May 9,
1919,

Mr. Dembe: We have the original deed
in court, if the Court please. They may
offer it if they want it (handing a paper to
Mr. Brenner).

Q. Is this the deed that you refer to—I show you
deed dated March 28, 1919, between Harry Uslan

and wife and Joseph Edelman? A. That is the
deed.

Mr. Brenner: I will offer the deed in evi-
dence.

(Admitted and marked Exhibit D-2.)

Q. What complaint did you make concerning the
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description in that deed? A. Lot 7-A, which is
part of the tract, was omitted from the description
when referring to the lot and block numbers.

Q. Has that, to your knowledge, since been
cured? A. It has not.

Q. Now, what further objection was raised?

By the Vice-Chancellor:

Q. One moment: Before passing from that, does
the particular description include Lot 7-A? A. It
does.

Q. You say the particular description here covers
Lot 7-A? A. The particular description does cover
Lot 7-A.

Q. Then, if no reference has been made at the
foot of the description of the lot numbers in Plot
316, there would be no objection to that deed,
would there? A. There would be no objection.
My purpose in raising the objection was to have
the deed corrected, if possible.

The Vice-Chancellor: Well, that is O. K.
By Mr. Brenner:

Q. Now, is there any further objection that you
raised at that time that has not since been cured?
A. No further objection.

The Vice-Chancellor: Now, the only ob-
jection to the title of record is that a deed
from executors contained a consideration of
one dollar only?

Mr. Brenner: Yes, sir—that is, to the title
itself.

The Vice-Chancellor: Have you looked
into that question as to whether a deed given
by executors for “one dollar” is not good?
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Mr. Brenner: I did some time ago; I have
not recently.

The Vice-Chancellor: Well, haven’t you
the result of that investigation with you
now?

Mr. Brenner: No, sir.

The Vice-Chancellor: Oh, why didn’t you
bring it in with you?

Mr. Brenner: I desire to say to your
Honor that I only got into this case yester-

day—

The Vice-Chancellor: Oh, I suppose that
is so.

Mr. Brenner: —and I did not examine

any law concerning it; nor do I consider
that one of the main objections. The im-
portant objection in the case, I will frankly
say to the Court, is the question of fraud.
These other objections are incidental to it.
I am just bringing them up because they
were, at that time, one of the reasons why
title was not passed.

The Vice-Chancellor: Had you known of
all of these objections, Mr. Dembe?

Mr. Dembe: Why, I am in the same posi-
tion as Judge Brenner was in—I got into the
case yesterday. If I can explain to your
Honor what the thing is, I think you can
dispose of it very readily: Our position is
that Mr. Grodberg waived all objection, in
one of the conferences.

The Vice-Chancellor: All right; that will
come in on your side of the case. Proceed.

Cross examination by Mr. Dembe:

7 .
Q. You had several conferences with Mr. Seclow,
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did you, in regard to this title? A.Two or three—
one, a conference, and the other just meeting him
on the sireet or in the District Court.

Q. Now, with regard to this objection that you
still raise—the executor’s deed—you have the
whole abstract of the title there, have you not? A.
I have.

Q. Have you the will of Benjamin W. Me-
Creardy? A. I have.

Q. And who was the beneficiary under that will?
A. Mary Louisa McCreardy.

Q. That is the executrix who made this Botkin
Deed? A. I believe that it is; that is right.

Q. And you gave Mr. Seclow this information
yourself, did you not, that she was the sole devisee
there under the will, with the exception of a be-
quest of two thousand dollars for nursing—is not
that right? A. I didn’t give him that information.

Q. Well, did he give you the information? A.
Why, I may have given him the abstract, at his
request (don’t recollect now), and he may have
determined that from the abstract.

Q. Well, didn’t you and he agree that that ob-
jection was eliminated from your objections at that
time? A. Oh, no; absolutely not.

Q. By reason of the fact that, in the first place,
it covered only six-tenths of a foot? A. Those
were the arguments advanced by Mr. Seclow.

By the Vice-Chancellor:

Q. Well, what is the fact—how much did this
deed cover? A. Approximately six-tenths of a
foot.

The Vice-Chancellor: Just have the will
marked for identification.
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Mr. Dembe: I have no objection to it be-
ing marked in evidence.

(The will was thereupon marked Exhibit
D-4.)

The Vice-Chancellor: Now, you had bet-
ter mark the McCreardy Deed in evidence,
too.

(And the same is admitted, without objec-
tion, and marked Exhibit D-5.)

The Vice-Chancellor: That legacy you
mentioned there was $2,000, you say?

Mr. Dembe: $2,000.

The Vice-Chancellor: Was it a legacy?

The Stenographer: The question stated
that it was a “bequest.”

Mr. Dembe: It says here (referring to
the abstract) that “the nurse is to get $2.-
000.”

The Vice-Chancellor: Well, as a matter
of fact, was that a legacy?

Mr. Dembe: I have never examined the
will myself, if the Court please; that is all
we had to go by—the abstract, at that time.

The Vice-Chancellor: Well, that, I sup-
pose, is a legacy of $2,000.

The Witness: 1 believe that is what it
was.

The Vice-Chancellor: That is twenty-six
years ago.

Q. This conference that you had with Mr. Seclow
Wwas some time in August, was it not? A. It would
be some time subsequent to August 13th; now,
whether it was the early part of September, or
the latter part of August, I wouldn’t say.

Q. And that was after you had written this letter
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of August 14th, I presume (showing the witness
letter) ? A. That is right.

(The letter identified by the witness is
marked for identification H. D. 1.)

Q. And how long after the letter was written
was it that you had this conference? A. I wouldn’t
say. I would say it was after that date. On the
13th or 14th of August that letter was written, and
it might have been any time within two weeks
or a month, or perhaps right after that; I wouldn’t
want to say now.

(The letter H. D. 1, was then offered in
evidence by Mr. Dembe, and, counsel not
objecting, the same was admitted and
marked Exhibit C-4.)

The Vice-Chancellor: This (referring to
Exhibit C-4) says this property encroaches
on the adjoining property—that objection is
waived, I understand?

Mr. Dembe: No, that is not attacked at
all.

Mr. Brenner: We found that that did not
exist. The actual survey showed that it did
not exist.

Mr. Dembe: Of course the pencil nota-
tions are our own.

The Vice-Chancellor: Yes; they are not
in evidence.

Q. Now, Mr. Seclow called upon you with this
letter, did he not? A. I believe he had the letter
with him.

Q. And took up with you, paragraph by para-
graph, or, that is, numerically, the various objec-
tions that you made? A. That is right.
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Q. Now, there is an objection you made regard-
ing a lis pendens on the property—do you recall
that? A. I do.

Q. Did you discuss that with Mr. Seclow? A.
I did.

Q. Right then and there? A. Well, I might have;
I took it under consideration; I have since elimi-
nated it.

Q. Well, that lis pendens had nothing to do with
the owner’s title, had it? A. In going through
the letter with Mr. Seclow, when he called my
attention to that fact, I told him I would consider
everything he had said and go through my abstract
again, and go over the several matters, and every-
thing that could be removed we would put out
of the way as an objection.

Q. Well, when was it that you informed Mr.
Seclow that that objection was removed? A. I
wouldn’t want to say that offhand now.

Q. You never did it by letter? A. I wouldn’t
want to say; I don’t think I did by letter.

Q. Well, was it done at a subsequen! confer-
ence? A. It might have been.

Q. Now, the next objection raised in this letter
was regarding a Sheriff’s deed of Frank to Hass
—do you recall that? A. I do.

Mr. Brenner: I do not see the materiality
of that. I do not want to needlessly object,
but we are not raising objection to that at
the present time.

The Vice-Chancellor: I think I will let it
go on. You charge fraud.

Q. And did you eliminate that? A. After I had
a search made in Chancery, showing that the deed
that was put on record was subsequent to the
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actual date of the filing of the bill of foreclosure.
Now, whether I had that search in Chancery made
at the time of the conversation with Mr. Seclow I
do not recall; but I subsequently checked up that
in the Chancery Court and had it eliminated.

Q. When did you inform Mr. Seclow of the
elimination of that? A. I do not want to say
whether it was by letter I informed him, or not.

Q. Another objection raised was the omission of
the lot number in the deed from Uslan to Edel-
man? A. Yes.

Q. Didn’t you agree to eliminate that? A. I did
not.

Q. You did not? A. No, I did not, because I felt
that that deed should be produced and corrected,
and put on record, or else that question would turn
up every time that property had to be sold.

Q. Did not Mr. Seclow have that deed with him?
A. At the time, no.

Q. The deed from Uslan to Edelman? A. No.

Q. He hadn’t? A. He didn’t have it with him
at that time.

Q. And didn’t he call your attention to the fact
that the description was correct by metes and
bounds? A. Oh, that was his contention at that
time; my abstract showed that.

Q. And didn’t he also call your attention to the
fact that there was a further recital that it was
the same premises that had been conveyed by
Wilder to Uslan? A. He might have done that.
It would be natural to do that. I conclude that
he did.

Q. Did you ask Mr. Seclow then to get a cor-
rected deed for you? A. I wouldn’t want to say
that I did or did not. It would be most natural
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that I did, because I would want that description
corrected, putting in “Lot 7 A.”

Q. Well, the deed from Wilder to Uslan is cor-
rect, is it not—the prior deed in the chain of title?
A. I haven’t the abstract before me. (The abstract
being now shown the witness.) It is.

Q. And the recital in the Uslan deed to Edelman
referring back to the deed of Wilder to Uslan, is
a correct recital, is it not? A. It is.

Q. Did Mr. Seclow call your attention to that?
A. T do not recall whether he did, or did not. I
think he would have called my attention to that
at the time of the conversation because he was
trying to persuade me to waive some of these ob-
jections.

Q. And yet you do not remember whether you
formed any opinion at that time as to the validity
of the deed? A. I don’t remember having formed
any, at the present time.

The Vice-Chancellor: Was that the deed
to Edelman that recited the fact that it was
the same premises?

Mr. Dembe: Yes, sir—“as was conveyed
by Wilder to Uslan.”

The Witness: In referring to my abstract
I find that it did refer to that deed, but not
by book and page number; but I do not
think I raised that at that time with Mr.
Seclow; I merely listened to what he said.

The Vice-Chancellor: The particular de-
scription governs in all cases.

Q. At the time you wrote Mr. Edelman the Iet-
ter of August 14th you made no reference to the
shortage in the land, did you? A. That was omit-
ted from my letter by mistake at that time.
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Q. Had you actual knowledge of it at that time?
A. I had my abstract before me and had knowl-
edge of it; and I forgot to refer to it in my letter.

Q. Did you ever advise Mr. Seclow by a subse-
quent letter of the omission? A. He knew of the
omission.

Q. How? A. I don’t know whether it was by
letter, or by— '

Q. (Interrupting.) Did you send him any let-
ter? A. I may have.

Q. Haven’t you your copy of the correspondence
here? A. (The witness examined his papers.)

Q. Well, do not bother with it now. A. You
have the letter there, if I sent it.

Q. Now, you say that Mr. Edelman, the com-
plainant, called upon you a day or two before
the time set for passing the title? A. That is right.

Q. When you gave him a list of the objections
you had to the title—is that right? A. Verbally,
yes.

Q. That is, verbally told him of what the ob-
jections were? A. That is right.

Q. Now, when did you talk to Mr. Edelman
again? A. Mr. Edelman came in a few times in
between that and the 14th.

The Vice-Chancellor: In between what?

The Witness: The 12th of August; be-
cause my letter is the 14th; and I don’t know
whether he came in at that time, but, rep-
resenting both parties at the time, I con-
veyed them verbally to him. Then he said
that he would like to have my objections in
writing, and I assumed that he had obtained
other people—

Mr. Dembe: I object to that.
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A. T told him I would send him a letter, embody-
ing my list of objections in the letter.

Q. Well, up to the time you sent the letter, you
acted both for Mr. Edelman and the defendants,
the purchasers? A. That is right.

Q. When you originally gave him your list of
objections to the title, hadn’t he referred you to
Judge Roberson, who had made the previous
search? He knew nothing about his legal title,
did he, himself? A. I don’t know whether he had
or hadn’t; it is past a year now, and I wouldn’t say
that he had or had not. :

Q. Well, didn’t you tell Mr. Edelman that you
would look into the matter with Judge Roberson
and find out what explanation there was to these
various things you thought were objectionable, and
would let him hear from you again? A. It is
possible that I did, and before I had a chance of
going over it—it may be that I called him; I don’t
know what happened. Sometimes you try to get
another iawyer and he will be out of town—and
before I had a chance to go over it with Judge
Roberson he had retained Mr. Seclow—or I don’t
know who he retained, but I wrote him a letter
embodying the objections.

Q. Mr. Seclow got in touch with you a short
time after that letter? A. He did.

Q. I show you your letter of September 3d, ad-
dressed to Mr. Seclow—you sent that, did you
not? A. That is right.

Q. And Mr. Seclow responded to that under
date of September 4th—have you his letter; or is
this a copy of it (showing witness copy of letter) ?
A. (After examining the copy.) That is right.

Mr. Brenner: I have no objection to that
letter and copy.
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(The letter and copy were thereupon of-
fered in evidence by Mr. Dembe, admitted
and marked, respectively, Exhibit C-5, and
Exhibit C-6.)

Q. Now, did you respond to Mr. Seclow’s letter
of September 4th by mail? A. I believe, after I
received that letter I met Mr. Seclow in the Dis-
trict Court, if I am not mistaken, and I took the
matter up with him and told him of my position
in it—that I was trying to get my people to take
the title, and I was having trouble with them on
account of the misrepresentations made by Mr.
Edelman. I was naturally interested in seeing the
transaction close; and Mr. Sleclow tried to tie me
down, from time to time, to one or two objections.
He said, “There is nothing to the other objections.
I will have the tenement violations removed.” And
I told him he could do as he pleased about those
matters—about removing the violations—and in
the meantime I was trying to get my people to
take the property and lose sight of these repre-
sentations that had been made to them.

By the Vice-Chancellor:

Q. What representations? A. Relative to the
dispossessing of the tenants in the building.

Q. When did you find out that those representa-
tions were untrue? A. About three or four days
before August 1st—about the 27th of July.

Q. Then, when you wrote your objections to the
taking of the title you never included any objec-
tion on this misrepresentation? A. It is included
in that.

Q. Where? A. In that letter that I wrote to Mr.
Edelman.
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(Mr. Dembe handed the letter referred to
to the Court.)

By Mr. Dembe:

Q. When you met Mr. Seclow, as you say in the
District Court early in September, you say Mr.
Seclow wanted to know from you what objec-
tions you still had to the title—is not that right?
A. Mr. Seclow wanted to know if I couldn’t close
the thing up. He said there was something hap-
pened and he wanted to get the thing cleaned up.
I'said I was doubly anxious to see the thing closed
up because I was a broker in it and I would like
to see the thing closed, that I was having trouble
with my people, due to the fact of the misrepre-
sentations made by Edelman, and I was trying to
ease them up a little bit on it and arrange a con-
ference and see if we couldn’t get together on
some proposition; and, in the meantime, Mr. Sec-
low had to get the objections cleaned up.

Q. What objections did you want him to get
cleaned up when you talked to him in September
—Yyou say there were some objections, now, what
objections did you want him to clear? A. Well, I
believe there was technical objections which I
raised which I felt could be cleaned up by the
original deeds; and Mr. Seclow might have ad-
vised me that, at the proper time, he could get that
done—I wouldn’t say now whether he did, or not.

By the Vice-Chancellor:

Q. What do you mean by that? A. The objec-
tions to Lot 7-A in the description; and there was
something else there about the lis pendens, and
stuff he was to get cleaned up. The one which
Mr. Seclow put forward mostly was the Tenement
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House violations—he kept pressing that fact—that
“I don’t want to get those violations cleaned up
unless you are going to take the property.”

By Mr. Dembe:

Q. At that time, was there any talk or men-
tion ever made of there being a shortage in the
amount of land owned by Mr. Edelman? A. I be-
lieve there was; I am almost positive of it.

Q. Then you could not possibly have arranged
or talked about closing the title— A. (Interrupt-
ing.) Oh, I will explain that: Your brother,
Charlie Dembe, called me on the ’phone—I recol-
lect it now—he said he represented a Mrs. Atkins
and that, at the proper time, if we should want a
deed from Mrs. Atkins, it was arranged that he
could secure that deed for the foot and a half
shortage, or something to that effect. So that was
hanging in the balance, subject to being able to
secure the deed that he said he could get.

Q. When was that? A. I wouldn’t say, Mr.
Dembe; it is too far back; I couldn’t remember the
date. '

Q. Was that prior to the time you met Seclow,
or subsequent? A. I couldn’t exactly say because
it is over a year ago, and I wouldn’t want to fix
the time.

Q. Well, is it not the fact that the call you re-
ceived from my brother was to the effect that he
had already procured the deed? A. No, it was not;
I will say absolutely not. When he *phoned me he
said he didn’t want to get the deed unless we Wer¢
going to get the title. I said, “I can’t commit my-
self, T won’t say that we would take it if you get
the foot and a half,” or whatever the amount of
ground it was there.
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By the Vice-Chancellor:

Q. Whom did you represent at that time? A. At
that time I represented Messrs. Daves and Neid-
itch, and Mr. Edelman was represented by Mr.
Seclow.

By Mr. Dembe:

Q. Didn’t you receive a letter from Mr. Seclow
under date of November 14, 1924? A. If you will
show me a copy of it, I would remember whether

I received it or not. (Paper shown the witness.)
[ did.

Mr. Dembe: I offer that in evidence.
(The copy of letter is admitted in evi-

dence, without objection, and marked Ex-
hibit C-7.)

Q. Did you respond to that letter in writing? A.
In writing? I don’t know whether I had or not; I
know I met Mr. Seclow after that letter.

Q. You did meet him after that? A. I did meet
him after receiving it.

Q. How long after? A. That I wouldn’t say; it
was subsequent to receiving that letter I know I
met him.

Q. And did you have a conference with him at
that time? A. I spoke to him.

Q. And what was the nature of that “talk,” as
youputit? A. T explained to him exactly my posi-
tion in the matter, that I was in a peculiar position,
being both the attorney and an agent in the trans-
action; and I explained that to him, and I told
him, “Here,” I said, “now these legal objections to
the title” (by “legal” I mean in the abstract and
the Tenement House violations) “are the outstand-
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ing objections; now, as far as I, as the attorney,
am concerned, that as far as the misrepresenta-
tions that were made is concerned, that is a mat-
ter entirely up to my clients; they did not pass that
to me at all; that is a matter entirely up to them-
selves; and if I can tell them that these objections
as to the title are out of the way, then we will have
a conference, and I will see if I cannot persuade
them to overlook the misrepresentations made;
but before that was done I was in no position fo
talk with reference to the misrepresentations.”

Q. At the time, then, of this last talk that you
have just referred to, the only thing on which you
wanted to be satisfied was the deed from Atkins,
is that right? A. What is that?

Q. The Atkins deed for the one and a half feet?
A. No. Mr. Seclow, throughout the entire proposi-
tion, was jumping from one thing to another; he
would first center it on one proposition, then
center it on another. First he centered on the
Tenement House violation, and I had concluded
he had received the Atkins Deed; and the next
thing I would hear from him he would be talking
about the Atkins Deed; and I was only interested
in wanting the objections cleaned up so I could
then persuade my people to take the property on
the strength of the fact that I would try and in-
fluence them, as the broker, to take it.

Q. Did you ever advise Mr. Seclow that they
would not take it? A. Mr. Seclow knew their posi-
tion throughout.

By the Vice-Chancellor:

Q. No, did you advise Mr. Seclow? A. I advised
Mr. Seclow that they didn’t want to take it; yes.

47
Irving D. Grodberg, cross.

By Mr. Dembe:

Q. When did you advise him of that? A. In all
my conversations with him.

Q. Always told him that they did not want to
take it? A. That they did not want to take it.

Q. But that if he cleared up all the other objec-
tions that you had, you might be able to induce
them to change their minds? A. I would try to
induce them to, yes.

Q. Didn’t Mr. Seclow say to you, “Why go to
the expense of purchasing this foot and a half, and
why go to the expense of putting windows in the
rooms, as required by the Tenement House Board,
unless your people will take the title after those
things are done?” A. Mr. Seclow, when he spoke
to me on that—

Q. (Interrupting) Did he say that? A. He did.

Q. What did you say in answer to that? A. I
answered and said, “that was a matter entirely for
yourself.” In fact, I didn’t know they had bought
the foot and a half until he came and tendered me
the deed; and this was a short time before that;
because I understood he was holding that one point
in abeyance until this conference we wanted to
hold. T wrote him asking for a conference.

Q. Didn’t he write you, in his letter of November
14th, which I have already shown you, to that very
effect—that he did not want to buy that foot and
a half and go to that expense unless you would
take the title? A. That is true, and I did not think
that he had; I didn’t think he had acquired it. In
fact, only that I received Mr. Seclow’s word on it,
I didn’t think, up to the time he tendered the deed
and said that he had acquired the foot and a half,
that he actually did have that foot and a half. I
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understood that he was holding that one point over
until we held the conference. Mr. Seclow has the
letter I wrote asking for a conference between the
parties, and I assumed that that foot and a half
could be secured at any time.

Q. You also said that you had the assurance of
my brother that he would give you the deed any
time you wanted it? A. Not giVe it to me, but that
he was in a position to deliver the deed to Edelman
any time when he wanted that deed.

Q. You fix that as early in September? A.I
won’t fix the date, Mr. Dembe, because I don’t
know, candidly.

Q. You say you wrote one or two letters to Mr.
Seclow to arrange for a conference—have you the
date of those letters? A. I have.

Q. Suppose I show you your original Ietter
(showing the witness a letter) ? A. That is right—
October 24th.

Q. That was prior, then, to the letter which you
got from Mr. Seclow? A. That is right; and then
he has another letter from me.

Q. Did you have that conference? A. No con-
ference was held between the parties. I have an-
other letter that I have written to Mr. Seclow in
the matter.

(The letter last shown the witness is of-
fered in evidence, admitted and marked Ex-
hibit C-8.)

Q. (Showing the witness another paper.) Is this
the letter that you refer to? A. That is the letter
I refer to.

(The same is offered in evidence by Mr.
Dembe, admitted and marked Exhibit C-9.)
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Q. That was still before Mr. Seclow’s letter of
November 14th? A. I would like to see that letter
of November 14th again, if I may. (The same is
handed to the witness.) It appears from this let-
ter that he entirely ignored my letter with refer-
ence to the conference, unless I received one other
letter in between-time. I wrote requesting a con-
ference, and this is the letter I got.

Q. Well, you have already testified, unless you
were mistaken about it, that you had a conference
with Mr. Seclow subsequent to the letter of No-
vember 14th? A. Oh, subsequent?

Q. Yes. A. Yes, subsequent—with Mr. Seclow, not
with all parties together. If you read my letter
you will see that it requests that we all would be
together—my clients and his client—and see if we
could not reach a general understanding in the
matter, because the outstanding objection in the
matter was one which they had control over and I
had not—and that is as to the misrepresentations;
and I wanted to see if we could not get them to-
gether on that point. ‘

Q. Did you, subsequent to this letter of Novem-
ber 14, and subsequent to this conversation that
you say you had with Mr. Seclow, fix any time for
a conference? A. That was up to Mr. Seclow; I
put that squarely up to him in my letters, asking
him to advise me as to whether he would consent
to such a conference and get together and see if
we could have a general discussion on that. They
were not interested in the legal objections, only
that I had told them concerning them, and they left
them to me,

Q. Well, you did meet Mr. Seclow some time in
November, didn’t you, subsequent to this letter?
A. T am almost positive that I had.
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Q. And, at that time he was to get his people
together, you say, and arrange for a further con-
ference, is that right? A. He was to get his people
together and we were to have a conference.

Q. And you were to get your people then and
have a general conference of all the parties? A.
Yes, sir; right.

Q. That conference, you say, never took place?
A. The conference did not take place.

Q. You did not communicate with Mr. Seclow
any further regarding that conference? A. Oh, I
met Mr. Edelman a couple of times, and I don’t
remember whether I met Mr. Seclow. I met Mr.
Edelman and ask him in regard to this—whether
he was arranging to come up to a conference so
we could get together and discuss the whole thing.

Q. Did not Mr. Seclow talk to you on two or
three occasions between the middle of November
and early in January, in regard to fixing the time
for a conference on passing the title? A. Mr
Seclow was anxious to fix a time for closing the
title. I was not in a position to fix that, because
there was that point which my people strenuously
objected to, which was the misrepresentations as
to the dispossession.

Q. Didn’t he ask you to fix a time when the
people might get together? A. I think I put that
up to him to fix.

Q. Well, didn’t he serve you with a notice itself,
on January 15th, telling you, as the notice recites,
and fixing a time when he would call at your office
and tender the deed? A. Oh, yes; that is the
first time that he fixed, only for the purpose of
suit, he made time of the essence. That was the
only conference he consented to, or came up to.

ol
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Q. Who fixed the date? A. It was not a con-
ference, it was a tender.

Q. Who fixed that time—he, or you? A. He fixed
that time.

Q. Did you fix any time prior to that when Mr.
Seclow failed to attend? A. I did not fix any
time; I did not fix any time prior to that.

Q. You say Mr. Seclow served you with this
notice for the purposes of suit, and that was the
only date that he fixed? A. That is right.

Q. I say did you ever fix a date for closing that
he did not attend? A. We never intended closing
until my people—

The Vice-Chancellor: Oh, no.

A. I did not, is the answer to that.

Q. Did you ever advise him that you would not
take the title? A. He knew that right along. I
advised him of that.

Q. When did you advise him of that? A. In
conversations that I had with him. I did not say
we would not take the title, understand me on
that; T told him that my people objected to tak-
ing the title because of what had been said by
Mr. Edelman—that I was anxious to arrange a
conference between all parties—not in the sense
of making time of the essence, or for the purpose
of passing title, but merely that we should get
together and have a discussion. They understood
my position; I made it plain—to see if I could,
as broker, induce my people to take the property.

By the Vice-Chancellor:

Q. Then, as matter of fact, so far as you, as a
lawyer, was concerned, outside of these objections
that you say were legal, the real objection to pass-
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ing the title was the fact of these misrepresenta-
tions? A. That is right.

Q. Now, did Mr. Seclow appear, on January 26th,
at your office, as stated in the notice? A. He did.

Q. Did he have his deed with him? A. He said
he had. He had something in his hand that I
assume was his deed.

Q. Did he offer it to you? A. He did.

Q. You did not even look at it? A. No, I did
not.

Mr. Brenner: We do not dispute at all
that the deed was tendered.

The Vice-Chancellor: The legal tender is
not disputed.

Q. Didn’t you tell Mr. Seclow, on one or two
occasions, that your clients would not take the
title unless Mr. Edelman could deliver a deed for
the 74 feet? A. That was natural; absolutely I
told him that; that was natural to tell him that.
They had bought at least 74 feet; and I told him,
before we could discuss the other matters he would
have to have that cleared up, or to deliver to us
what he agreed to give us. I did not understand
he was buying that foot and a half, because your
brother told me that there would be no conveyance
made until he was assured that this other trans-
action was going through. That is what your
brother Charles told me, that he would be in a
position at any time to deliver that foot, or foot
and a half, or whatever the shortage was.

Q. Did I understand you correctly that my
brother Charlie had some interest in this case,
before? A. Your brother Charlie phoned me, and
asked me whether we were going to take title. I
told him there was something holding the taking
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of title back, that there was some objection had
to it, along with some legal objections I had to it;
and he said, “Yes, I know the one about the short-
age of land.” I said, “What interest have you in
it?” He said, “I represent the adjoining property
owner, Mrs. Atlkins”—in fact, I believe he said
she was related in some way, if I remember cor-
rectly—and he said, “Seclow doesn’t want to take
this property for Edelman unless the title is going
through.” I said, “Well, I cannot assure you that
this title is going through or not,” I said, “because
of the objections my people have to it.” “Well,”
he said, “I want to let you know that I am in a
position to deliver that foot and some odd inches
to you at any time.”

Q. How long were you negotiating between these
parties before you actually made the contract
which you drew? A. They came up some time in
the afternoon, if I remember correctly; I don’t
know whether it was somewhere between one and
three o’clock. We went down to the property and
met Mr. Edelman there; I guess that was toward
the evening, later in the afternoon; and it was
somewhere around nine or ten o’clock in the eve-
ning before we closed our deal—that is, actually
had the signatures. We had to go to Jersey City
and get Mrs. Edelman’s signature.

Q. Was that the first day you began to nego-
tiate on it? A. We started that afternoon, and
finished that evening and closed the deal.

Q. When had Mr. Edelman authorized you to
get a customer for it? A. I met Mr. Edelman with
Mr. Nessanbaum—I was with Mr. Nessanbaum,
who was associated with me in transactions, and
we negotiate sales through our office—and I met

him at an auction sale at 31st Street and Avenue
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C. several weeks before June 10th,—I believe the
Cohen boys were selling some house up there;
and I met Mr. Edelman, and he authorized me to
sell it.

Q. Did you get any terms from him at that
time? A. At that time we were discussing an ex-
change for a house on Garfield Avenue, which we
were trying to exchange for the Nineteenth Street
property. He immediately jumped into my car—
was going to the Court House—and we took him
down and showed him that Garfield Avenue house.

Q. Won’t you please answer my question—did
Mr. Edelman give you the terms? A. That is the
answer—the terms that he gave me were relative
to an exchange, which were different terms than
at a cash sale.

Q. Well, did you, at that time, get a description
of the property from Mr. Edelman as to the ten-
ancies and the amount of rent this property yield-
ed, etc.? A. I don’t believe we did at that time;
in fact, I am almost positive we did not, because
he set a fabulous price on the property for the
purpose of exchange, and we just dropped the
whole thing right there.

Q. And who was the owner of that Garfield Ave-
nue property? A. I believe the house is one that
was at one time owned by Hyman Borsch; I don't
remember who was the owner at that particular
time, but it was a house that Mr. Borsch owned
on Garfield Avenue. I think that Mr. Sedlick had
it for a while, and Moses Stern. It was not the
brown-faced house, it was still another one there,
that changed hands several times.

Q. You don’t know who the owner of that prop-
erty was? A. I did at that time, but I don’t recol-
lect now who it was, because it changed hands

several times.
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Q. And from that day when you had this talk
about the exchange up to the day of the contract
you had not seen Mr. Edelman nor talked with
him? A. Mr. Nessanbaum had.

Q. But you had not? A. I don’t believe I had;
[ am almost positive I had not seen him up to that
time.

Q. Now, these houses on 19th Street, involved in
this suit, are they high-class property? A. No,
they are not.

Q. Who occupies them? A. Tenants.

Q. I understand that, but of what nature are the
tenants of the buildings? A. I don’t know just
what you mean.

Q. Are there colored people in the buildings?
A. Yes.

Q. As matter of fact, that is a colored settle-
ment, is it not? A. No, not exactly; there are col-
ored and white; there is a mixed class in there.

Q. And it was originally occupied by whites, is
that right? A. That is right.

Q. You are familiar with the property, aren’t
you? A. To be candid with you, I am not.

Q. You are not? A. No, not with that particu-
lar parcel, because I got it through Mr. Nessan-
baum; but in transactions I never came across that
particular parcel. I did know who owned it—a
Mr. Wilder—at one time; but aside from that I
never had any dealings with it.

Q. Now, when Mr. Wilder owned the property it
was occupied by foreigners, wasn’t it? A. That I
don’t know; I cannot tell you that I know much
about that property.

Q. How many white families were there in the
property at the time you made your examination?
A. T wouldn’t say; it didn’t make any difference
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to my people whether they were colored or white,
so we did not check up on the colored or white.
We knew there were colored and white in there.

Q. That was not discussed, at all? A. Oh, it
may have been discussed, the fact that there were
colored people in there; but I didn’t ask how
many colored and white were there; we didn’t
make any check-up.

Q. Did not Mr. Edelman give, as the reason for
the vacancies, that he had there, the fact that the
Polish and Slavish people who had been in the
house did not want to stay there when the colored
people had moved in? A. Absolutely not.

Q. No such talk as that? A. No, absolutely not.

Q. And that all the white families were moving
out and colored families moving in? A. No; he
said he had put out several colored families as
well as white.

Q. He told you he had put out two colored fam-
ilies, did he not? A. No; the way he put it was
that the place was always rented, that he “had
a waiting list,” was what he said; and that he
had this Polish party that wanted the end house,
No. 23, and they wanted the entire building va-
cant, and he ejected certain tenants from the
building and he was going to shift the balance
of them from 23 into the other houses; that he
wanted at least twelve empties in the house; and
he took them into the District Court—that they
would not move on notice—and he put them out.

Q. Did you believe that? A. Why shouldn’t I?
The man did not look like the type that would lie;
I placed confidence in him.

Q. Did you believe that Mr. Edelman had actu-
ally served notice of dispossess on all of the fam-
ilies in that building, in anticipation of selling the
house to another party?
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Mr. Brenner: I object to that, as abso-
lutely immaterial, what Mr. Grodberg, either
as broker at that time, or as attorney at
law, should believe; it was what the parties
to this contract believed.

The Vice-Chancellor: I do not see that
it 1s material; he was the agent of both par-
ties at that time.

Mr. Dembe: My purpose in asking the
question, I will be very frank to say, is this
—that Mr. Grodberg, as a lawyer, ought to
know that that could not be done.

The Witness: It can be done.

The Vice-Chancellor: What could not be
done?

Mr. Dembe: That you could not dispos-
sess a tenant except for non-payment of rent
or disorderly conduct. Mr. Grodberg said
that some Polish person was contemplat-
ing buying this property, and he told Edel-
man he would buy the property provided
he first ejected the tenants—

The Vice-Chancellor: He could get them
out under a month’s notice, couldn’t he?

Mr. Dembe: Not under the Rent Laws, if
the Court please. There is no such thing,
under the Rent Laws. You cannot put a
tenant out unless he does not pay the rent,
or is disorderly, or you actually want the
rooms for your own purpose. The Supreme
Court has gone so far as to say that when
a man gave a notice that he wanted the
premises for himself, and there was a daugh-
ter of his who was being married and he
wanted the premises for his daughter, that
he would not be permitted to dispossess.

10

20

30

40




10

20

30

40

58
Irving D. Grodberg, cross.

The Vice-Chancellor: Not under a three-
months’ notice?

Mr. Dembe: No, sir.

The Vice-Chancellor: I think it must
have been changed since I was at the Bar.

Mr. Dembe: It has. A landlord cannot
get rid of a tenant only if he doesn’t pay the
rent— |

The Vice-Chancellor (to the witness):
Well, you may answer that question.

A. In answer to that question—

Mr. Brenner: I am objecting to it.

The Vice-Chancellor: I think I will over-
rule the objection; I may learn something.

(To the witness.) Go ahead and answer it.

A. In answer to that question, the answer that
I filed in this case will show just what his rep-
resentations were, and that was this—that this
Polish party wanted to make alterations in the
building, and that is one of the reasons for which
you can dispossess a tenant under our rent laws.

Q. If the owner wants it? A. Well, I was not
sitting as Judge of the District Court. Now, the
owner alleged that he wanted to have those va-
cancies for the purposes of alteration, and I as-
sume that, for that reason, he got them out of the
house.

Q. You say the answer sets forth the represen-
tations? A. What is that?

Q. That the answer you filed in this case sets
forth the representations that were made? A.
That is right.

Q. You drew the answer yourself, did you not?
A. That is right. ,

Q. Didn’t you tell Mr. Seclow prior to your fil-
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ing your answer that the misrepresentations con-
sisted of the fact that the tenants had been dis-
possessed by the police in raids, as a matter of
fact, and that Edelman did not tell you so? A.
Oh, no, I did not say anything about that “Edel-
man didn’t tell me so”; I stated that the misrep-
resentation as made by Edelman did not corre-
spond with the truth of the facts as they actually
existed, as to the reasons for these empties.

Q. And that his representation was that he had
ejected the tenants for the sake of making repairs
or alterations, in contemplation of making this
deal, and that, as matter of actual fact, the ten-
ants were dispossessed by police raids? A. Oh,
there was several raids on the place—not one, but
several.

Q. Please answer my question—did you make
that statement? A. As one of the reasons for the
empties as they existed; I gave that as one of the
reasons for the empties as they existed.

Redirect examination by Mr. Brenner:

Q. Do you know whether the conditions im-
proved between the time of making the contract
and the time fixed for passing the title—whether
there were more empties or fewer empties, or
whether it was about the same? A. Well, to be
candid, we were not concerned with what hap-
pened after the time of the making of the contract.

The Vice-Chancellor: You don’t know?
The Witness: I don’t know.

Q. Do you know what the condition is at the
present time? A. There are eight tenants and
twenty-eight empties.

Mr. Dembe: 1 object to what the condi-
tion is now.
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The Vice-Chancellor: How is that mate-
rial at this time? 4

Mr. Brenner: I will withdraw it; it may
become material on rebuttal, and I would
like to have the right to recall Mr. Grodberg
on that point.

Q. At the time that the tender of this deed was
made in your office in pursuance of the notice
making time of the essence of the contract, did Mr.
Seclow appear in your office alone, or did he ap-
pear with his clients? A. Alone.

Q. So that there was no opportunity, at that par-
ticular time, of having this conference that you
previously suggested, at which you intended to
persuade your clients to accept the title to the
premises, regardless of the existence of these false
representations? A. Mr. Seclow came up alone,
and we never had that conference at which I re-
quested that all parties being present.

Q. Did he ever agree, or did Edelman ever agree,
to have that conference for the purpose of settling
the differences that existed as the result of these
misrepresentations? A. I met Mr. Edelman on the
street, and I advised Mr. Seclow in a letter, right
after meeting Mr. Edelman, who told me that Mr.
Seclow had informed him that I had written re-
questing a conference, and that he would arrange
with Mr. Seclow for such a conference.

Q. Do you know when that was, that this con-
versation was had? A. I believe, according to my
letters, it was in October.

Q. Was that arrangement ever suggested after
that time by either Mr. Edelman or Mr. Seclow?
A. In my conversations throughout I always tried
to get my parties together,—
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Q. Did they ever suggest it, or fix a time for the
holding of such a conference? A. I don’t believe
they did; I am almost positive they did not, be-
cause we were always ready to meet them.

Mr. Brenner: There is one other phase of
this case, if the Court please; I do not know
whether you want us to go into it at this
time; that is, as to our counterclaim for the
expense of preparing the abstract, etc.

The Vice-Chancellor: Well, that is cov-
ered by the statute, is it not?

Mr. Brenner: Except as to the proof of it.

The Vice-Chancellor: Well, you may
prove the amount paid for the search.

Q. What amount did you charge for the prep-
aration of the contract, and any other legal docu-
ments that you had prepared, and the making of
the search on this property? A. $100, in addition
to the survey fee, which I believe was $55.00.

Q. $55.00 was paid for your survey? A. That is
right. :

Q. Was that paid by you? A. I believe it was
paid by my check, or it may have been paid with
their check.

Q. And were you reimbursed for that, if it was
paid by your check? A. I was reimbursed, if it
was paid by my check. I would like to refer to
my papers.

The Vice-Chancellor: It goes to the de-
fendants, anyhow, doesn’t it, under the
statute?

Mr. Brenner: Yes.

The Witnéss: I am positive it was $55.00.

Q. And the $100, does that cover all of your
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services in the matter? A. It does; that would not
have been the charge had the title gone through,
because then we give a certificate, and it is based
on so much per thousand.

Mr. Dembe: We admit that.

Mr. Brenner: If the defendants are en-
titled to recover on the counterclaim they
are entitled to recover this $655.00?

Mr. Dembe: Yes.

Recross examination by Mr. Dembe::

Q. Did you ever tell Mr. Edelman, during the
period between August and January, 1925, to rent
the vacant flats? A. Why, he told me that he was
in a position where he didn’t know whether to
rent the empty flats, or not. I told him, in my
opinion, the way the contract was phrased, there
was nothing to prevent him from renting them, if
he wanted to rent them for less. I was concluding
at that time, or taking it for granted, that the thing
would go through, and, if that went through, that
we would accept the place subject to the additional
tenants; that he could go ahead and rent them, if
he wanted to.

Q. What did Edelman say to that? A. Edelman
he could rent the flats for less money than what
he had specified was the rental of those apartments
in the houses.

Q. Well, had he specified the rentals of the
vacant flats, too? A. I believe he had, yes.

Q. In the contract? A. In the contract. I speci-
fied that in there—what he represented to be the
rental—if I remember corectly.

Q. For the vacant flats? A. Yes, I am almost

positive.
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Q. Just point out what part of the contract re-
fers to the rental of the vacant flats.

The Vice-Chancellor: Why, it is there,
plainly.

A. Itis in here: ‘“There are thirteen flats empty,
of which it is represented that 8 in 23 East Nine-
teenth Street rented for $150, total, and 7 in house
25 East Nineteenth Street rented for $70”—that is
a total of all four—*1 of which in house 27 East
Nineteenth Street rented for $16.00.”

Q. Well, Edelman came to you and told you he
had tenants to rent them at lower rent than speci-
fied, is that correct? A. Right. .

Q. And wanted to know whether he could go and
rent to those people? A. That is right.

Q. And didn’t you tell him you took the matter
up with your clients, the defendants here, to find
out if they would be satisfied? A. I did.

Q. And did you take it up with them, and bring
back word that it was all right, to go on and rent
it? A. No, I told Mr. Edelman, “My people are
raising objection to the taking of title—>

Q. (Interupting.) Won’t you please answer my
question? A. Well, it requires explanation.

Q. I asked you what you represented to Mr.
Edelman, as a result of your taking the matter up
with Mr. Nieditch, regarding the renting at lower
rates? A. I reported to him that we would not set
that up as an additional objection to the taking of
the title.

Q. That it would be all right for him to go and
rent it at lower rates? A. That if he wanted it
as an assurance that we would not set it up as an
additional objection, I would give it to him in
writing,
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Irving D. Grodberg, recross.

Q. Is it not the fact that he asked you for that
writing and you would not give it to him? A.
There is no truth in that, at all.

Q. Yet you offered to give it to him in writing,
and he would not take it? A. We offered to give
it to him in writing—the right to rent any of these
places for lower rent. There was one proviso—
that he take a deposit, and advise us as to what
amount of rent he was getting. I assured him per-
sonally I could make my people consent to the
agreement without an objection, notwithstanding
he specified what the rent was to be.

Q. What did he say? A. He was not looking for
it, because he could not get tenants for the floor.

Q. What did he say? A. He said, “All right, he
will try to get the tenants, and when he gets them
he will let us know.”

Q. I am asking about the writing, Mr. Grodberg
—you say you offered to give him a consent in
writing—what did he say to that? A. Understand
me, that writing—

The Vice-Chancellor: Why don’t you an-
swer the question—did he say anything to
you when you told him that?

A. Well, the writing that we were to give him
was to apply to each tenant that he would get for
the premises; and the understanding was, or he
told me then, “I will try and rent it; I have got a
man by the name of Magad on Nineteenth Street
who is trying to get them rented, and if he gets less
rent I will tell you, and I will get the papers,” but
he never came back with the papers.

Q. When did that take place? A. Oh, that was
while all this whole thing was going on, subsequent
to August 1st.
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Q. Have you any idea whether it was September,
October or November? A. I would not want to fix
on what time; it was while we were having the
discussion with Mr. Seclow.

Q. Well, you have not fixed any time of the dis-
cussion with Mr. Seclow—cannot you give us any
definite time as to when it happened? A. It was
subsequent to September 1st, I will say that, 1924.
It would therefore have to be between September
and January of the following year.

HALSEY R. BRANT, sworn.
Direct examination by Mr. Brenner:

Q. You are connected with the Tenement House
Board of the State of New Jersey? A. I am.

Q. Did you make an inspection or inspections of
property on Nineteenth Street belonging to Edel-
man, the numbers being 23, 25 and 27 East Nine-
teenth Street? A. I did.

Q. I show you letters from your Board, which
have not been marked in evidence, one under date
of July 28, 1924, the other under date of Novem-
ber 19, 1924, both of which set forth objections,
or violations in all three of those houses: Did
those violations exist, and did you report them to
your Board at the time that these letters bear
date? A. Yes, sir. No. 23—do you want to know
the violations in that?

Q. Well, the violations are in the report? A.
Yes, sir.

Q. And have the violations which appear in the
letter of November 19th, 1924, since been cured?
Well, let me withdraw that for a moment: Has
there been an inspection made since November
19th, 1924, for the purpose of checking up as to
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Halsey R. Brant, direct.

whether any or all the objections appearing in that
letter have been overcome? A. Yes, sir.

Q. When was it? A. 6/8/25— June 8th, 1925.

Q. And does the inspection of June 8th, 1925,
indicate that those objections have since been
cured? A. Some of them; yes, sir.

Q. What objection, or objections, are there that
appear in the communication of November 19th,
1924, which are still uncured? A. “Walls and ceil-
ings of the cellar”—this is the building No. 23—
“walls and ceilings of the cellar need white-wash-
ing; ceilings need repair; walls and ceilings and
the wood-work of the halls dirty and needs paint-
ing; walls and ceilings of all water-closet apart-
ments need paint.”

Mr. Dembe: I might call your Honor’s at-
tention to the fact that we are not required
to do any painting under the contract.

Mr. Brenner: That is true.

The Vice-Chancellor: He is only giving
the report of what is on the card.

A: (Resuming.) “Also fire escape needs paini-
ing. No railings around the stair opening. Front
stack must be provided with proper counter-bal-
ance; drop ladder.”

Q. That is all in No. 23? A. That is No. 23.

Q. Now, No. 25—what did you find in No. 25
that has not been cured since your letter of No-
vember 19, 1924?

The Vice-Chancellor: Well, now, do
these objections which are still existent ap-
pear in the letter of November 28th?

The Witness: Well, we will have to check
this up; in checking this up, when the in-
spector goes out he checks it up.
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The Vice-Chancellor: Some of these
things might have arisen since. Can you
tell whether any of these objections that
you are now reading were in existence at
the time you made the other two inspec-
tions? '

The Witness: The other inspections?

The Vice-Chancellor: Yes.

Mr. Dembe: The inspection of June,
1924?

The Witness: Yes, sir; I have here—

The Vice-Chancellor: Well, you say they
were 1n existence?

The Witness: Yes, sir; I have it here,
“10/28/1924.”

Mr. Dembe: Well, we were required to
pass title on August 1st, and the report they
have in evidence is July 28th.

Mr. Brenner: July 28th, and since that
time.

The Vice-Chancellor: Well, you can
check up the two, and see if they compare.
Go to your next card.

The Witness: Now, you want No. 25?

Q. Yes, 25? A. The date of this re-inspection
was 10/28/24.

Q. Has there been any inspection since on that
house? A. There is—on 6/8/25.

Q. And what do you find on your report of June
8, 1925—what do you find is still objectionable,
that has not been cured since your previous in-
spection? A. The original notice that you got
there was prior to the 10/28/24. Those violations
existed at the time when I went there myself on
the 10/28/24; those violations still existed; other-
wise they would have been checked off.
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Halsey R. Brant, cross.

Q. And none of them had been cured between
July and November? A. Well, no, not then; but
on the 6/8/25 I find that the yard that was dirty,
the rubbish has been removed; and the “floors and
halls about the house, dirty,” that has been re-
moved. “Water closets throughout the house,” as
it calls for, “dirty and needing repair, and ade-
quate flush,” has been removed—them violations.

Q. And the other objections still remain? A.
Well, that is the only one that I see on this card;
I cannot say in regards to the others; I can only
give you the data that is on the card.

Q. Now, take the last house, No. 27?2 A. In ad-
dition to that, I wish to state—

Q. No, just answer the question, please—on the
10/28/24? A. This is No. 27: “The fire escape
needed painting. 10/28/24; outside walls’—all
this existed at that time. v

Q. Well, they existed, as it appears on this re-
port of November 19, 1924? A. Yes. Now, the vio-
lations were removed on 6/8/25.

Q. And what violations were overcome at the
time you made that inspection? A. “In yards, the
grass and rubbish was removed.” The violation
was removed. “The ceilings of the cellar needed
repair—removed.” “Floor of the second floor hall
needs cleaning—removed.” “Stair to the roof en-
cumbered—removed.” Those violations were re-
moved. The fire escape needs painting.

Cross examination by Mr. Dembe:

Q. Was there anything outside of the painting
that was not removed at the time of your last
inspection? A. Yes, sir; at the last inspection it
says here, “Glass out of the windows; also the
walls and ceiling needs cleaning; also the wood-
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work of all halls needs cleaning and painting;
walls and ceiling of rooms throughout the house
needs cleaning.” That is the record.

Q. What do you mean by “cleaning”? A. Any-
thing where you have a wall that is dirty and needs
cleaning.

Q. By that you mean painted up, don’t you?
A. Well, not necessarily.

By the Vice-Chancellor:

Q. It may be papered or kalsomined? A. It may
be kalsomined, or washed off. Such objections
often exist.

By Mr. Dembe:

Q. Is it not the fact that when he goes to these
houses violations such as are enumerated here
would appear on practically every examination?

Mr. Brenner: I object to that.

Q. In other words, the rubbish in the yard is
continuously accumulating and continually being
removed, as matter of fact, is it not? A. No.

Q. You raise as an objection “rubbish in the
yard”? A. Yes.

Q. Assuming that that appeared in your report
of November— A. Yes, sir.

Q. In your report of July 19, 1925, six months
later, would that be the same rubbish? A. Noj; be-
tween the former inspection down to this inspec-
tion, it had been removed.

The Vice-Chancellor: Well, that is not
anything that I think would justify the re-
jection of the title. Anyone could remove
rubbish; but the fire escapes, and the paint-
ing of the house, and repair of walls and
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floors and doors and interior structure, are
all things that ought to be done strictly
under the terms of the contract.

Mr. Brenner: I might say we are not rais-
ing objection to the Court regarding this rub-
bish, or things of that kind, and would not,
of course, have refused title on that ground.
We are simply putting in those things be-
cause they are part of the report, so that
the whole report goes in; we couldn’t put
in a part of it.

Q. Now, in your report of inspection of July 28,
1924, refer to the letter, please? A. Which house
is that? This is 23.

Q. Was there anything about fire escape viola-
tion at that time? A. Yes, sir.

The Vice-Chancellor: Well, does it really
make any difference what those things
amounted to? You have refused this title,
primarily on the ground of false represen-
tations; now, is not the only question in-
volved in this case whether those represen-
tations were false or true?

Mr. Dembe: Well, that is exactly as I
look on the case, but the fact is they put
this evidence in, and I did not want it to
go in unanswered or unexplained.

Mr. Brenner: No, I think we have the
right, if the Court please, to claim on the
double ground; if the premises were not put
in the condition that they were supposed to
be put in, under this contract (the contract
providing against Tenement House viola-
tions), we have the right to raise an objec-
tion to that. The mere fact that Mr. Grod-
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berg says that he did not have any serious
objection to it, and would try to put this
title through, of course has no effect upon
the individuals themselves, who are parties
to this contract and have a right to rest
upon every violation and every breach of the
contract.

The Vice-Chancellor: I know, but what I
am driving at is this: Here are some things
that the vendor has to go to the expense of
removing; now, you have not said yet that
you would take the title if they are removed.
You have said, “I refuse to take the title
because you represented to me that these
premises were thus and so, and they are not;
the representation is false and fraudulent,
and, therefore I won’t take the property.”
Now, was he bound to attend to any of those
things until you gave him notice that you
were ready to take the title?

Mr. Brenner: They were bound to do it
under the State law.

The Vice-Chancellor: Oh, I don’t care
about that. You are dealing now with the
law; I am dealing now with the fact as to
whether or not you can take advantage of
that when you put yourself on other
grounds.

Mr. Brenner: Only as to this, if the Court
please: We, of course, cannot determine
in advance what the Court is going to find
as to whether or not these representations
were made, or not. Now, in the event that
the Court finds against us on that point, if
these violations had existed we are entitled

to have them cured up before we are com-
pelled to take this title.
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Halsey R. Brant, cross.

The Vice-Chancellor: Oh, there is no
question about that.

Mr. Brenner: It is only put in for that
purpose.

The Vice-Chancellor: As I see it now, the
point you make is this—during all these
negotiations,—apart from the items that
were eliminated, such as the want of the
foot and a half, and the other things that
are now eliminated,—the one troublesome
feature of the case which caused your client
to reject the title was certain representa-
tions made before the signing of the contract
which induced him to sign the contract,
which you say are materially false and
fraudulent and untrue, so that it justifies
you in declaring the contract void?

Mr. Brenner: That is correct.

The Vice-Chancellor: Now, is not that
all there is to it?

Mr. Brenner: Yes, on the main issue in
the cause, that is all there is to it.

The Vice-Chancellor: Now, of course, if
you are compelled to take the title it would
be on terms that all of these items of Tene-
ment House violations will be cleaned up.

Mr. Brenner: That is the only reason that
that is put in at the present time.

The Vice-Chancellor: I see. Well, I do
not think you need go any further on that.

Mr. Brenner: That is all.

The Vice-Chancellor: For that matter, if
necessary, a reference could be made to a
Master to attend on the passing of the title,
and see that all those things are cleaned up,
so that you can get what your contract calls
for.

75
Fred. Feinberg, direct.
FRED. FEINBERG, sworn.

Direct examination by Mr. Brenner:

Q. You are employed by Mr. Grodberg in his
office? A. Yes, sir.

Q. And did you, at his request, go to the Bayonne
District Court and examine the dispossession dock-
ets there for the purpose of determining how many
dispossess actions had been brought by Mr. Edel-
man against tenants in the premises 23, 25 and 27
East Nineteenth Street? A. Yes, sir.

Q. How long a period of time did that examina-
tion cover, of the dockets? A. Why, I believe it
covered a period of time between September, 1923,
or June, 1923—I have the instructions down on a
piece of paper, if I may look at it.

Q. Refer to your memorandum: when did your
examination start, of the docket (handing the wit-
ness a paper)? A. It started October, 1923, until
September, 1924.

Q. And, covering that period of time, how many
dispossess actions had been instituted? A. Why,
regarding the property in question, I found two
dispossess actions were instituted.

Q. And what pages are they on in the docket?
A. Why, the dockets are numbered.

Q. Well, in the dockets, what pages do they
cover? A. The number is 40888 for one, and an-
other one 41229.

Q. Those are the docket numbers? A. Yes.

Q. And what pages of the docket do those dis-
possess actions appear on? A. Well, they were
indexed under the name of the plaintiff.

Q. And, from the index, you determine how
many dispossess actions had been instituted during
that time? A. Yes, sir.
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Gustav F. Ruh, direct.

Q. And you could only find two? A. Only these
two were started, and one was discontinued.

By the Vice-Chancellor:

Q. Were they started to dispossess persons in the
premises in question here? A. Yes, sir; for non-
payment of rent; and one was discontinued.

Mr. Brenner: We have the dockets here,
your Honor. This is only for the purpose of
referring to the dockets themselves.

The Vice-Chancellor: Well, produce and
mark them.

Cross examination by Mr. Dembe:

Q. What was the date of your inspection? A.
Why, the beginning of this week.
Q. The beginning of this week? A. Yes, sir.

By Mr. Brenner:

Q. That was done in the preparation of this case?
A. Yes, sir.

GUSTAY F. RUH, sworn.
Direct examination by Mr. Brenner:

Q. Mr. Ruh, you are the Clerk of the Bayonne
District Court? A. Yes, sir.

Q. And have you the docket showing the dis-
possess actions by Mr. Edelman covering the pe-
riod commencing October, 1923, and ending Sep-
tember, 1924? A. I have.

Q. And covering the property 23, 25 and 27 East
Nineteenth Street, how many dispossess actions
were instituted in the District Court? A. Well, I
have two actions here against 23 East Nineteenth
Street.
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Gustav F. Ruh, direct.

Q. When were those actions instituted? A. The
first action was April 11, 1924.

Q. Against whom? A. Against Charlotte Mec-
Knight.

Q. And the second action? A. Was against M.
Tymes.

Q. And instituted when? A. June 6, 1924.

Q. And those actions were instituted for what—
for non-payment of rent, or for some other cause?
A. For non-payment of rent, on both of them.

Q. Both of them were for non-payment of rent?
A. Non-payment of rent.

Q. And neither of them, then, were under notice
because of alterations of building, or any other
reason? A. No, sir.

Q. That docket covers the period commencing
when, and ending when? A. This docket is from
February 1st, 1924.

Q. From February 1st, 1924? A. Up to date.

Q. And that covers every dispossess, then, from
February, 1924, up to the present moment? A.
Yes, sir.

Q. In House No. 25 how many dispossesses were
there? A. We haven’t any.

Q. None at all? A. No.

Q. In House No. 27, how many were there? A.
We haven’t any.

Q. So, in those three buildings, covering the pe-
riod from 1924 up to the present moment, there
have been only two dispossessions, and both of
those for non-payment of rent? A. Yes; on House
No. 23,

Q. What happened in those cases? A. In the
case against McKnight it was discontinued.

Q. What about the other case? A. Against
Tymes, it has been adjourned a few times, and
then marked “Not Moved.”
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Alter Nieditch, direct.

Q. And “not moved” is equivalent to a discon-
tinuance? A. Yes.

Q. So, as far as your record shows, it shows
that neither of those cases—the only two cases
which you have found—have gone to trial and
judgment? A. No, sir.

No Cross Examination.

Mr. Brenner: It is conceded, as a matter
of law, that any action for dispossession
must be instituted in the municipality in
which the building is located, or the build-
ings are located. The reason of that con-
cession at this time was to eliminate the
necessity of bringing up the proof from
other municipality.

Mr. Dembe: We dispute that any such
representation was made, that he did bring
these actions.

The Vice-Chancellor: That will be shown
in your proof, of course.

ALTER NIEDITCH, sworn.
Direct examination by Mr. Brenner:

Q. Mr. Nieditch, you are the man who is men-
tioned as being the prospective purchaser of this
property, 23, 25 and 27 East Nineteenth Street, in
the City of Bayonne? A. Yes, sir.

Q. And were you procured as a customer for that
property by Mr. Grodberg and Mr. Nessanbaum?
A. Yes, sir; that means I was a customer?

Q. Yes. At the time, or at a time before draw-
ing this contract, did you make an inspection of
the building, or of those buildings? A. Yes.

Q. And how many vacancies did you find exist-

7
Alter Nieditch, cross.

ing in those buildings at the time you made your
inspection? A. Thirteen.

Q. Was anything said by you to Mr. Edelman, or
by anybody to Mr. Edelman, about those vacan-
cies? A. I asked him why he has got so many
vacancies. He told me he had a Polish buyer to
buy No. 23 East Nineteenth Street, and he says he
wanted to get the property for an alteration, that
he should get it vacant, and that he dispossessed
all the tenants; that meant that eight tenancies
was vacant, and he told me he was going to take
the four tenants into the other houses and clear
out the house entirely; and he says he got them
all dispossessed; that he took them to court and
dispossessed them.

Q. Did he say, whether or not, before these dis-
bossesses, the buildings were always occupied by
tenants? A. Yes.

Q. And they were always occupied? A. Yes.

Q. And that he had dispossessed them? A. Yes.

Q. When he told you that, did you believe it?
A. Yes, sir. ’

Q. If you had known that those buildings were
vacant because he did not have the tenants for
them, or for any other reason than that which he
gave you, would you have accepted it, or entered
into the contract for the purchase of this property?

Mr. Dembe: I think the question is lead-
ing.

The Vice-Chancellor: I suppose the ques-
tion is, yet I will permit the question; it is
a common form of question?

A. No, sir.
Cross examination by Mr. Dembe:

Q. Who was there at the time of this talk? A.
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Alter Nieditch, cross.

Mr. Grodberg, Mr. Nessanbaum, Mr. Edelman, and
myself and Mr. Daves.

Q. And when did that talk take place? A. June
10th, in the afternoon, late in the afternoon—1924.

Q. And where? A. I called up Mr. Grodberg
about something, and he told me, “Nieditch,” he
says, “come over; I have something to show you.”
Well, it didn’t take very long—it took us about
a half-an-hour or so, and we came over to Mr.
Grodberg’s office, and he took us down. I found
Mr. Nessanbaum and Mr. Grodberg in the oftice,
and I took Mr. Daves with me.

Q. Did you go all through the houses? A. We
didn’t go through all the houses, no; we were only
in some of the rooms in No. 23, in two apartments

at the most. We went down cellar and we looked -

at the cellar.

Q. How many rooms did you go into, altogether,
in the three houses that you were contemplating
buying? A. About two apartments, that is all.

Q. Then, how did you know there were thirteen
vacancies? A. Well, he told us that—Mr. Edelman
himself.

Q. Told you there were thirteen vacancies? A.
Yes, sir.

Q. But you did not go through the houses and
count the number of apartments that were empty,
did you? A. No; I didn’t want to go through all
the houses; I go and take his word.

Q. And how did he come to tell you he had
thirteen vacant apartments? A. He told me, be-
cause he had a Polish buyer.

Q. Did you ask him anything about it? A. Yes,
sir.

Q. What did you ask him? A. I asked him,
“Why do you have so many vacancies here?”

79
Alter Nieditch, cross.

Q. I know, but how did he come to tell you
before you asked him that—what led him, if you
know, to tell you that he had thirteen vacancies
in the house—did you ask him anything about
it? A. I asked him; yes, sir.

Q. You asked him what? A. I asked him why
he has got so many vacancies.

Q. You do not understand me: You say that
Mr. Edelman told you that he had ihirteen va-
cancies? A. Yes, sir.

Q. I say, was that in response to any questions
that you, or anybody else that was with you, had
asked him; or did he simply volunteer that infor-
mation to you? A. He didn’t know exactly about
the houses, how many vacancies was there; but

then by the contract he stated that he has got thir-
teen vacancies.

By the Vice-Chancellor :

Q. You do not get the question: How did you
know that there were thirteen vacancies? A. Well,
Mr. Edelman told us.

Q. When? A. Right by the contract.

Q. Did you ask him how many vacancies there
were? A. Yes.

Q. And he told you? A. Yes.

Q. Then you got this explanation as to the rea-
sons for the vacancies? A. Yes.

By Mr. Dembe :

Q. And that was when the contract was being
made? A. Yes, sir.

Q. In Mr. Grodberg’s office? A. Yes, sir.

Q. Then it was, for the first time, that he told
you that he had thirteen vacancies in the houses ?
A. Yes, sir; by the contract.
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Hyman Daves, direct.

Q. And you wanted to know why he had thir-
teen vacancies? A. Yes.

Q. He told you because he had ejected the ten-
ants to satisfy a Polish buyer? A. Yes, sir.

Q. And that was the first conversation that you
had with Edelman regarding the vacancies? A.
Yes, sir.

Q. In Mr. Grodberg’s office? A. Yes, sir.

HYMAN DAVES, sworn.
Direct examination by Mr. Brenner:

Q. Mr. Daves, you are a partner of Mr. Nieditch
in this contract that has been referred to? A. Yes,
Sir.

Q. And did you go down with Mr. Nieditch to
the buildings on East Nineteenth Street with Mr.
Grodberg? A. Yes.

Q. Either at the buildings, or in Mr. Grodberg’s
office, was there some mention made of the vacan-
cies in those three buildings A. Yes; Mr. Edel-
man told me he had thirteen vacancies.

Q. And did he tell you what brought about those
thirteen vacancies? A. He told us-that he make
the tenants to move because he had a customer
to buy that house, No. 23 East Nineteenth Street.

Q. And how many vacancies were there in No.
23? A. In No. 23 was eight.

Q. And did he say what he intended to do as
far as the other four were concerned? A. Yes, he
would take the four tenants to the different houses,
to give that man the house, because the man want-
ed to alter the house.

Q. And what is your recollection as to where
that conversation was had—was it at the buildings,
or at Mr. Grodberg’s office? A. It was outside
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Hyman Daves, cross.

of the building at East Nineteenth Street. Then,
after that, we had the same talk in the office, too,
you know.

Q. You mean you had the talk in both places?
A. Yes, sir.

Cross examination by Mr. Dembe:

Q. Did you go through the buildings? A. Well,
I was in a couple of houses, to look through, you
know.

Q. How many apartments did you go through?
A. T went through three.

Q. Three apartments? A. Yes.

Q. Did you count the number of tenants in the
building, at that time? A. No, I didn’t count
them,

Q. You did not count the number of vacancies,
either, at that time, did you? A. No, because he
told us how many vacancies he had.

Q. How did he come to tell you that? A. Be-
cause he had, you know, a Polish buyer to buy
that No. 23 house in East Nineteenth Street; anzl
I told him “What is the idea to move out all the
tenants?” He says, “Well, the man wanted to alter
the house, so I make them to move in court, you
know; they wouldn’t leave the house without the
court,” and he make them to move by court in dis-
possess.

Q. What did you say to that? A. Well, it was
funny to me; and I said, “What is the idea to
move them out?’ And he said, “Well, that is the
way the man wants it; he wants to alter the
house.”

Q. Did Mr. Edelman come and tell you about
the vacancies, or did you ask him how many va-

cancles there was there? A. Yes, I asked him,
sure.,
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Hyman Daves, cross.

Q. And he said he had thirteen vacancies? A.
Thirteen vacancies.

Q. Did you ask him how much rent the tenants
were paying? A. Yes, sir.

Q. Did he tell you what each tenant was pay-
ing? A. Yes.

Q. Did you ask him how much the vacant flats
had been rented for before? A. Yes.

Q. And did he tell you how much he rented
them for? A. Yes.

Q. And all that, you say, was at the making of
the contract, at Grodberg’s office? A. In Grod-
berg’s office.

Q. I am talking about at the building. You say,
while you were at the building, looking over the
building, you did not know how many vacancies
there were, did you? A. No, sir.

Q. You did not count them, and nothing was

said about them?

The Vice-Chancellor: One moment. Was
anything said to you, at the building, about
the number of vacancies?

The Witness: Not in the building; I just
saw two or three floors empty.

Q. When you got to Mr. Grodberg’s office, ready
to make the contract, Mr. Grodberg began asking
questions, didn’t he, and making notes? A. Yes.

Q. And the first thing he asked about was the
price, wasn’t it? A. Yes.

Q. Then the number of tenants in the houses,
is that right? A. Yes.

Q. And then how much each tenant was paying?
A. Yes.

Q. And wasn’t it then that Mr. Edelman told you
that there were thirteen vacancies in the houses’
A. Yes, he told us.

09
O

Hyman Daves, cross.

Q. And he put these thirteen vacancies right
into the contract? A. Yes, he put it in.

Q. As matter of fact, didn’t he tell you that one
of the four tenants that remained in the building
had already been served with a notice to move?
A. Not with a notice; he told me he was going
to make him to move to the other house; he didn’t
tell me he had any notice.

Q. Did you read the contract before you signed
it? A. Well, I am a poor reader, you know;
couldn’t read. '

Q. Was the contract read to you before you
signed it? A. Yes.

Q. Don’t you know it was in the contract that
one of the tenants had been served with a notice
to move? A. I think there was one tenant.

Q. And did he give you any reason for making
that tenant move? A. He told me to give up the
property, you know—to empty the property.

Q. Didn’t he tell you something about a fight
having taken place there? A. No.

Q. Between two tenants? A. No, nothing.

Q. He did not? A. No.

Q. You did not ask him to recall that notice
that was served upon the tenant to move, did you?
A. No; I didn’t tell him to make him to move, you
know, because I didn’t know the reason to make
him move.

Q. You told me Mr. Edelman told you the reason
he wanted the tenants to move out was that he
wanted to clear the house for the other buyer?
A. Yes.

Q. When you were making the contract for the
house he told you that he had served a notice
on one of the tenants to move—was that right?
A. He told us he was going to give a notice to move
the tenants into the other houses.
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Hyman Daves, cross.

Q. You were a party to the contract. You put
in the contract that one of these tenants had been
served with notice? A. Yes.

Q. I say, did you ask Mr. Edelman not to dis-
possess that tenant, after you made the contract?
A. No, I told him not to dispossess him.

Q. When did you tell him that? A. When I was
making the contract. |

Q. You told him that? A. Yes.

Q. “Not to bother with putting him out”? A. No,
I didn’t say “not to put him out,” because I didn’t
know what reason he was going to put him out
for, you know. He told me of the notice he was
going to give him.

Q. He did not give you any reason for giving the
notice? A. No.

Q. Sure about that? A. He told me he gave him
a notice because he wanted him to move in the
other house; that is all he said to me.

Q. You have not spoken to Mr. Edelman since
that day in Grodberg’s office? A. I never seen
Edelman all the time; this is the second time I
seen him, now.

Q. The first time was the day of the making
of .the comtract?  ‘A. Yes.

Q. And you haven’t seen him since? A. No;
this is the second time I have seen him—right
here.

Q. What time did you get back from your in-
spection of the property on Nineteenth Street that
day? A. Well, it was late—about four or five
o’clock.

Q. Four or five o’clock? A. Yes.

Q. And what time was the contract finished?
A. It was pretty near ten o’clock. ‘

Q. And between four and ten o’clock you were
all at Mr. Grodberg’s office? A. Yes.
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Hyman Daves, redirect.

Q. Arranging the terms of the deal? A. Yes.

Q. Is that right? A. Yes.

Q. It took you, in other words, about six hours
to arrange the terms of this deal? A. Yes, sir.

Q. Is that right? A. Yes, sir.

Q. And the vacancies were not discussed until
the contract was being drawn, and you wanted to
know how much rent each tenant was paying?
A. Yes, sir.

Q. Is that right? A. Yes, sir.

Redirect examination by Mr. Brenner:

Q. Did you see any of the apartments vacant
when you were down at the buildings? A. Well, I
seen three or four empty, you know; that is all I
went through.

Q. Did you say anything, at that time, to Mr.
Edelm‘an about it? A. Well, I asked him the rea-
son why it was empty, you know.

Q. Now, you said, Mr. Daves, once, that that
talk was at the building, and the second time you
said it was in Mr. Grodberg’s office; now, I want
you to straighten this out as to your recollection of
where it was? A. It was in Grodberg’s office.

Q. That is where you first talked about the num-
ber of vacancies and the reason for them? A. Yes.

Q. But you did notice, when you were at the
place, that there were some vacancies? A. No, I
didn’t say it when I was in the place.

Q. Did you see that there were any vacancies
when you were at the place? A. Yes, I seen three.

Q. You saw three vacancies? A. Yes, that is all
I seen.

Q. Then when you asked Mr. Edelman, in Grod-
%)Crg’s office, how-many vacancies there were that
1s when he told you there were thirteen? A. Yes.
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Hyman Daves, recross.

Q. There is a question I forgot to ask you: If
you knew that this statement that Mr. Edelman
made that the tenants had been put out of the
building by him as the result of dispossess pro-
ceedings was not true, would you have entered
into this contract? A. No, I wouldn’t have gone
into it.

Q. You would not? A. No.

Recross examination by Mr. Dembe:

Q. When did you first find out that the statement
that Mr. Edelman made to you was not true? A.
Well, when I went in, you know, to take the title—
a few days before title; I was supposed to take title
on the 1st of August, and I went down in the last
days of July to look through the building, with Mr.
Nieditch, and I found out that it was a disorderly
house, that it was a rough house.

Q. And it was because of the fact that the ten-
ants told you this was a disorderly house that you
did not want to take the property, is not that right?
A. Yes, sir.

Q. You tried to sell this house after you made
the contract, didn’t you, to other people? A. No,
sir.

Q. Weren’t you down there with buyers? A.
Well, there was a couple of buyers asking about
the price, you know, and I told them that I bought
it and I wanted to take the title, and when I found
out what had gone on I wouldn’t take the title, you
know—when I found out.

Q. On account of what? A. On account that it
was a rough house, you know.

Q. So it did not make any difference to you
whether the tenants had moved out of their own
accord, or had moved out because of the Court—
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the reason you did not want to take the title was
because you found out there were disorderly ten-
ants there? A. Yes; before, you know, he told us
he had made them move through the Court, and I
was thinking he made them move himself.

Q. These houses, the three of them, are occupied
almost entirely by colored people, aren’t they? A.
It is no difference to me whether they are colored
or white.

Q. I am not asking you that, I am asking you if
it is not a fact that they are mostly all colored
people in the houses? A. No, there is some Polish
people, and Slavish people.

Q. How many? A. Well, I don’t care how many;
I seen there was plenty of white people there; very
little colored people there was.

Q. How many? A. I don’t know how many; I
know there was very little.

Q. Did you go through all the rooms? A. No.

Q. How many flats did you visit? A. I went into
three empty ones; that is all I went into.

Q. I am talking now about when you say you
went back to the houses again? A. No, I went
through the house to look at the roof and the
cellars and the floors and halls, you know, and
that is all I went through.

Q. When was that? A. That was the end of
July.

Q. Yourself, and somebody else with you? A.
What?

Q. Were you alone, or somebody with you? A.
No, I was with Mr. Nieditch.

Q. And was it then that you found out that it
was a disorderly house? A. Yes.

Q. Well, how many flats did you go into at
that time? A. I didn’t went into no flats at all;
I just went through the house to look around.
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Hyman Daves, recross.

Q. You mean you went through the hallways and
the cellar? A. Yes; and on the roof I went.

Q. The roof? A. Yes.

Q. Well, which tenant told you it was a disor-
derly house? A. A few tenants, you know—Polish
tenants told me, you know.

Q. How did they come to tell you that? A. Well,
I started to ask him why the people happened to
move in and move out, you know.

Q. Where did you meet these tenants that you
were asking this question? A. Right in the hall;
there was a big bunch there.

Q. Did you know them before? A. No.

Q. Did you ever talk to them before? A. No.

Q. You didn’t know their names? A. No, I
didn’t know their names.

Q. How did you know they were tenants? A.
Because they told me they lived there.

Q. They did not know you as the owner of the
house, did they? A. No, no.

Q. Did you tell them that you had bought the
house? A. Well, I told the janitor I had bought
the house, and the janitor told me the same thing;
I asked him why they were empty, and he told
me why they were empty—because there was an
awful lot of trouble in that house, that it was a
rough house, you know.

Q. What do you mean by “rough house”? A.
You know there was a lot of trouble—fights and
raidings. :

Q. Raidings by the police? A. Yes; that is what
they told me, you know. Mr. Edelman told me he
had dispossessed the tenants, and afterwards I
found out he did not dispossess them, that they
ran out themselves.
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Hyman Daves, recross.

Q. But he told you there was a lot of fights in
there by the different tenants? A. Yes.

Q. And it was raided by the police? A. Yes.

Q. And did he tell you that the police made the
families move? A. No.

Q. He did not tell you that? A. No; they ran
out themselves, you know.

Q. Do you remember, some time in September
or October, Mr. Grodberg telling you that Edel-
man was In a position to rent the rooms for less
money? A. In October?

Q. Either September or October; did Mr. Grod-
berg ever talk to you about Edelman’s telling him
that he could rent the rooms for less money? A.
Yes, he told me, you know.

Q. When was that? A. That was, you know,
after I was supposed to take the title.

Q. When—how long after? A. Well, it was the
middle of the winter, I think.

Q. The middle of the winter? A. Yes.

Q. And what did you tell Grodberg? A. I didn’t
want the house, you know, because it was a raided
house and I didn’t want it.

Q. You told him you didn’t want it? A. Didn’t
want it, no.

.Q. You didn’t tell Mr. Grodberg it would be all
right for Edelman to rent it for less money? A.
No such thing.

Q. Never told him that? A. No.

Q. But that you wanted to know each bargain
that was made with a tenant before you consented
to it? A. No.

Q. No such talk ever took place between you
and Mr. Grodberg? A. No.

Defendants Rest.
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Alexander Seclow, direct.

Mr. Dembe: In order to simplify the mat-
ter, if your Honor please, I want to ask what
legal objection Mr. Brenner has to the title,
so we can confine ourselves to that.

Mr. Brenner: On the fraud and misrep-
resentation.

Complainants’ Rebuttal.
ALEXANDER SECLOW, ESQ., sworn.
Direct examination by Mr. Dembe:

Q. You represented Mr. Edelman in this trans-
action, or you are representing him now? A. Yes,
sir.

Q. When did you get into the case, Mr. Seclow?
A. Some time after August 14, 1924, when Edelman
brought me a letter marked Exhibit C-4 for iden-
tification.

Q. You said “some time after”—was that weeks,
months or days? A. Well, a day or two after.

Q. Did you go over the list of objections then
with Mr. Grodberg? A. Well, it took a little while;
I think Mr. Grodberg was busy at one time or an-
other, and I was; and we finally did go over them
some time later.

Q. And did you reach any conclusion between
you in regard to the objections that were raised?
A. Well, I don’t think they were all disposed of.
I tried to explain those objections to Mr. Grodberg,
giving him my reasons why they should not be
considered; and he said he would take it into
consideration and let me know.

Q. Well, now, do you remember getting a deed
from Mrs. Atkins in December, 1924, for the foot
and a half? A. I think that deed came from your

office.

4l

Alexander Seclow, direct.

Q. Well, do you recall the incident of the deed
being procured? A. Yes.

Q. Now, had you had any conversation with Mr.
Grodberg, prior to procuring that deed, with re-
gard to the same? A. Yes; I saw Mr. Grodberg
on an occasion and spoke to him about this mat-
ter. Sometime after August 14th, after we dis-
cussed the first objections, something else came
in, and that was the encroachment, which, at that
time, obscured everything else; it seemed to have
been very serious; and I tliink a few weeks went
by, or some period went by, before Mr. Grodberg
finally informed me that that was all right, that
there was no encroachment, that there was an
error of some kind; but that was the major objec-
tion at one time.

Q. Well, did Mr. Grodberg complain to you
about the misrepresentation? A. Mr. Grodberg
did tell me once or twice that his people were
kicking about taking the property because they
found out that there had been tenants in there—
one or two tenants—that fought around with each
other, and that, as a result of that, the patrol wag-
on went down there once, and that it kind of gave
the houses a black eye. He did tell me that. And
he said they could not make up their minds wheth-
¢r or not they would take it, and he was trying
to get them to go through and make an early clos-
ing on it, as soon as the other objections were
cleared up.

Q. And what time did you fix that, approximate-
Iy? A. Well, we never fixed any time.

Q. Well, T say, what time do you fix for that
conversation you had with Mr. Grodberg? A. This
probably went on around November and Decem-
ber, during all the time we tried to fix up the other
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Alexander Seclow, direct.

matters—that was the matter of the Tenement
House violations; and the second matter of im-
portance, after the encroachment was cleared off,
was that strip of land—he told me that his people
would insist on getting the full width of the land
there; that that is what they bargained for, and
they insisted on getting it.

Q. I direct your attenion to your letter there
of November 14th, for the purpose of fixing the
time—do you recall having a conversation with
Mr. Grodberg subsequent to that? A. Yes; we
spoke together after that about this matter.

Q. Now, tell us what that conversation was. A.
Well, I tried to induce him to waive this matter
of the getting or obtaining that strip of land, that
it would cost money, and that they really did not
need it; that it was simply an inadvertence that
it was put in the contract, because the land was
actually 158 feet in depth and 72 plus, whereas
the contract stated, I think, 74x150—they really
got more land in depth than they had expected;
but he said that they would insist upon getting
the full measure that they bargained for.

Q. When was this? A. This was after Novem-
ber 14, 1924. And, therefore, we went out and
got that deed. It took quite a while before I could
meet him and get him to take a decided stand
on this.

Q. What I want to get at, Mr. Seclow, is the full
discussion that took place with you at that time,
and the agreement, if any, that was reached be-
tween you as to what you were willing to do in
order that title could pass? A. Well, Mr. Grod-
berg was not taking any definite stand at all; I
could never get him to commit himself on any-
thing. In each particular, as he stated, he would

93
Alexander Seclow, direct.

hedge; as to each particular matter that I brought
up to him, he would say he “would see his people
about it” (which doubtless he had to do), and it
took quite a while before I knew that they would
insist on this deed, and then I advised Mr. Edel-
man to get it.

Q. At the time of telling you that he would in-
sist upon this deed was there anything else that
still remained to be done, or he was insisting upon,
that stood in the way of passing the title? A. I
don’t know whether the Tenement House viola-
tions had been entirely cleared up, but I told him
that if there was a matter of any violations there,
they could always be fixed up, or some indemnity
given at the title.

Q. Now, between this time in November, just
before you were to get this deed, or he told you
that you ought to get the deed, was there anything
whatever said about the representations? A.
Well, I couldn’t say, “Yes,” or “No.” We did talk
about the matter several times; we did not speak
of them as “representations,”—they were spoken
of as a reason for these men not taking title to
the houses because they did not get what they had
expected to get; they found they had not gotten as
good a bargain as they thought they had; and they
looked for reasons, and they thought they had
found a reason. That seemed to be our talk.

By the Vice-Chancellor:

Q. When were you first informed that they ob-
Jected to the title because of these misrepresenta-
tions as to the tenancies? A. That was in the letter
of August 14th, Mr. Grodberg’s letter; it was in this
letter; and when I took up the other matters with
him we did not stress that very much; I did not
think it was a matter of major importance—
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Mr. Brenner: I object to what he thought.
The Vice-Chancellor: Yes, that is not evi-
dence.

By Mr. Dembe:

Q. Now, after getting this deed from Atkins for
the one-and-a-half feet, did you get in touch with
Mr. Grodberg again with regard to passing the
title? A. Yes, I spoke to Mr. Grodberg, and he
told me, as before, that he would take the matter
up with his clients; and finally, in order to bring
the matter to a head, I served him with a notice—
I served his clients with a notice, and sent a copy
to him—and came there to tender a deed.

Q. On January 26th? A. Well, whatever time
is set in that notice.

Q. Now, what conversation, if any, was had be-
tween you at that time? A. Well, they would not
take the property, Nieditch and the other man. I
don’t think Daves spoke to me, but Nieditch spoke
to me, and he suggested that I try to settle the
matter somehow; he said they wouldn’t take the
property, and he suggested that they were willing
to drop the deposit at that time.

Q. What reason did they give you at that time,
on January 26th, the time of tendering the deed,
if any, as to why they would not take the title?
A. I do not recall. My impression is that I was
only there about five minutes; I just came there
to make the tender, and Mr. Nieditch spoke to me
as I was going out, as to whether I could try and
adjust the matter, and they were willing to drop
the deposit.

Q. Was there any reason given to you, on Janu-
ary 26th, by either Mr. Grodberg or the defend-
ants, as to why they would not pass the title? A. 1l
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don’t know; my impression is that my stay there
was very short, and there was no conversation, ex-
cepting that I asked them to take the property, and
they said “No.” But I do remember, as I was
going out, Nieditch spoke to me. Now, they may
have said something, giving reasons—Mr. Grod-
berg may have said something; I wouldn’t say
“Yes,” or “No.”

Cross examination by Mr. Brenner :

Q. Did Mr. Edelman see you prior to the time
that he brought you the letter from Mr. Grodberg?
A. T don’t think so. I think—my best recollection
is—that that is the first time that I was in that
matter.

Q. And you say that it was just about the time
that this letter bears date that Mr. Edelman came
to your office? A. Within a few days after.

Q. And the time fixed for passing title was Au-
gust 1st? A. Yes.

Q. And that had been extended, had it not, for
the purpose of overcoming these objections? A.
Well it had not been extended as is usually done;
Mr. Grodberg was not ready with his survey, and
nothing was done about it.

Q. In other words, it was the usual extension
that Bayonne lawyers have, without entering into
any written extension? A. That is right.

Q. So that when Mr. Edelman came to your office
with this letter of August 14th, you then knew that
there was an objection to the fact that Mr. Edel-
man had represented one cause as being the cause
for the empty flats, and that the fact developed
that there was another cause? A. Something like
that,

Q. You knew that at that time? A. Yes.
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Q. And did you discuss that then with Mr. Edel-
man, as well as discussing with him the other ob-
jections? A. I may have.

Q. I do not want to know what the conversa-
tion was, but did you discuss that with him, as well
as discuss with him the other objections? A. I
probably did.

Q. Did Mr. Grodberg, at any time during all of
the time that the negotiations were going on, from
this date up to the time fixed in your notice for
passing title, ever say that his clients would waive
that representation—say so in direct language? A.
Did he ever use those words? No.

Q. Did he ever tell you that his clients would
waive—not by using the term “waive” necessarily
—Dbut did he ever say that they would not insist
upon that as a valid objection to the passing of
title? A. Very often he told me that he thought
that they would go through with it.

Q. Didn’t he tell you he was going to try to get
them to go through with it? A. He said that.

Q. And didn’t he say he was interested in getting
his commission, and that was one of the reasons
why he would like to see the deal go through? A.
Yes.

Q. You read the contract, didn’t you, Mr. Seclow?
A. I don’t remember whether I did or not.

Q. Did you notice the broker’s provision in that
contract—that “no brokerage was to be paid un-
less title passes”? A. I can’t recall, but I think I
have learned otherwise—that is, from other
sources—that his commission was contingent on
the title being consummated.

Q. Well, did he discuss that with you in saying
to you that he was anxious to have the title go
through so that he could make a part or all of
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this eight hundred dollars? A. Yes, he told me
that.

Q. So that he was, instead of trying to compli-
cate you in putting this deal through, wanting to
help you put it through? A. Yes, but—

The Vice-Chancellor: I think that is quite
apparent from his own testimony.

The Witness: Yes; he was peeved at his
own clients for not going through with it.

Q. Now, you say that Mr. Grodberg never, for
his clients, waived the objection that was made
in this letter of August 14th; did you ever talk to
Nieditch or Daves, or have any conversation or
have any communication with them, in which
cither of them said that they would waive the
objection they had to the representations men-
tioned? A. The question is a double question. As
[ understand the question, it is that Grodberg
never waived. He never waived it, in exact words.

Q. I will withdraw the question and reframe it:
Did Mr. Nieditch or Mr. Daves ever say to you
that they would not take advantage of the misrep-
resentations that they claimed by this letter? A. I
never saw them until January 26th—that is, con-
cerning this matter.

Q. And January 26th was the date which you
fixed in your notice as the time for the closing
of the title? A. Yes, sir.

Q. Was that the date of the service of the notice,
or when it became due? A. I think that was the
return day of the notice.

Q. Where did you see them on that date? A.
In Mr. Grodberg’s office.

Q. They were there at the time? A. When I
came in they were there.
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Q. You had the deed, and came into Mr. Grod-
berg’s office, and found both Mr. Daves and Mr.
Nieditch there? A. They were there.

Q. At that time Edelman was not with you?
A. He was not with me. I had an executed deed.

Q. But he did not appear there and discuss any-
thing whatsoever? A. No.

Q. Had there been some talk between you and
Grodberg about having some conference between
these people—his clients and your clients? A.
Well, I don’t know; there may have been. Grod-
berg, at one time or another, thought that if he
could bring the people together—

Q. (Interrupting.) Just give me a direct answer
torthat ALY es:

Q. He had suggested a conference? A. Yes.

Q. No conference was ever arranged for—mno
definite date for a conference? A. No.

Redirect examination by Mr. Dembe:

Q. Just one question in redirect: Did Grodberg,
or anybody else on behalf of Nieditch and Daves,
ever tell you that they would not take title because
of these representations? A. Noj; I always thought,

until—

Mr. Brenner: I object to what he thought.
The Vice-Chancellor: No; your answer is

“NO.”
(Recess until two o’clock, P. M.)
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AFTERNOON SESSION.

(Hearing of the cause resumed at two o’clock
P. M., pursuant to adjournment.)

ALEXANDER SECLOW, Esq., recalled.
By the Vice-Chancellor:

: Q. Was anything said to you, and if so, who said
i, touching the objection of the defendants that
they would not take the title because it had been
represented to them that the families in this build-
ing No. 23 had been put out because there was
some offer to attempt to sell to some Polish people
who wanted to remodel the property? A. No, sir.
Q. Nothing of the kind was ever said to you?
A. Well, something of the kind, but not about
somebody buying the property to remodel it,—

Mr. Brenner: May I ask a question, before
that is answered? If Mr. Seclow is going to
relate a conversation, I would like to know
whom that conversation was with, so as to
find out whether it is relevant.

The Witness: Personally, nobody ever re-
fused to take this property. Mr. Grodberg
never told me that these people would refuse
to take the time until we came up to the
return day of the notice to make time of
the essence—I think it was January 26th;
and, secondly, there was no talk with me
about Edelman having stated to anybody
that he had had the tenants dispossessed for
a purchaser.

By Mr. Brenner:

Q. You did know, however, Mr. Seclow, when
you read the letter of August 14th, that there was
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some claim that it had been misrepresented that
the tenants were dispossessed, whereas, as a mat-
ter of fact, they had left voluntarily: that came to
your attention by this letter of August 14th? A.
Yes: |

Q. Did you ever discuss with Mr. Grodberg what
he meant by that provision? A. Yes, sir.

Q. And did he tell you that it was the claim
of Daves and Nieditch that Edelman had repre-
sented that he had dispossessed the tenants, where-
as, the fact was, or the contrary was the fact, that
the tenants had not been dispossessed, but that
they had moved voluntarily? A. No. Mr. Grod-
berg had told me that these tenants had moved be-
cause there were fights in the house, and that,
on one occasion, a patrol wagon was down there,
and that is why they did not want to take title.

Q. In other words, that they had moved volun-
tarily—that is a voluntary moving, is it not? A.
I suppose so, yes. There was nothing ever said
to me about the house being made vacant for a
possible purchaser.

Q. I am not asking about the house being made
vacant; what I am talking about is this: You had
knowledge by this letter that there was a claim that
the representation was made that these tenants
had been dispossessed—you knew that from the
context of this letter? A. Well, that is what the
letter says, I believe; but Mr. Grodberg spoke to
me—

Q. I am not talking about Mr. Grodberg now, I
am talking about the letter itself. From this let-
ter you knew that there was a claimed misrepre-
sentation? A. Of some kind, yes.

Q. Well, didn’t you know just what it was? A.

No.
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Q. Let me read this portion of the letter to you:
“I have advised you of the objections of Daves and
Nieditch relative to the trouble had by the police
with tenants in this property. They state that
this is the real cause of the empties, and not, as
you stated, that you had dispossessed all the ten-
ants who had previously occupied the flats that
were empty.” Now, that did call to your attention
immediately that there was a claimed misrepre-
sentation that those tenants in the empty apart-
ments had left voluntarily, and had not been dis-
possessed, as claimed by Edelman? A. Yes.

Q. That was so clear to you that there was not
any need to discuss the matter with Grodberg, was
there? A. No, it was not clear to me.

Q. You did discuss it with Grodberg? A. I did
discuss it with him.

Q. And Grodberg then told you that he found
out that the real reason why these tenants had
left the premises was because of the fact that there
had been fights there, and the patrol wagon had
rolled up to the door? A. Well, that was one of
the things he said, yes.

Q. That is one of the things that he said in con-
nection with this claimed misrepresentation? A.
No, he said that as giving a reason why they were
1‘§lllctant to close the title—that because the po-
1‘1cemen had been there it might deter tenants
from going in there. That is the only phase that
[ ever considered of any importance. I did not
know that it would be claimed that the tenants
had been supposed to have been put out for a
supposed purchaser.

Q. Well, the letter said that to you, didn’t it
Mr. Seclow? A. I don’t know. ,

Q. Just read it; it does say that in plain words.
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The Vice-Chancellor: That “they were
put out for a possible purchaser”?

Mr. Brenner: Not “for a possible pur-
chaser”.

A. No, it does not say so; and I never knew that
any claim had been made for that. I simply
thought that these people thought that the house
would have a bad repute, and that was their ob-
jection.

Mr. Brenner: I object to what Mr. Sec-
low’s thought was; I ask that it be stricken
out.

The Vice-Chancellor: What was said to
you is all you can testify to .

By the Vice-Chancellor:

Q. All I want to get at is this—here is an allega-
tion in the answer as to what constitutes the fraud;
I want to know how much of that was communi-
cated to you in your discussions with Mr. Grod-
berg, or anyone else connected with this case? A.
Mr. Grodberg told me that these people were mak-
ing a claim because the police had raided that
place, and a patrol wagon had been there.

By Mr. Brenner:

Q. What Mr. Grodberg did say to you, Mr. Sec-
low, supplemented what was contained in that let-
ter, and in explanation of what is in that letter?
A. I don’t know. I spoke to him about this mat-
ter, and that is what he told me.

By the Vice-Chancellor:

Q. What did he tell you? A. He told me that
these people were kicking about taking the title,
and this was one of the reasons he gave; one of

103
Alexander Seclow, recross.

them was that they didn’t have their 74 feet; an-
other was that—

Q. Do not bother with that—come down to this
one question of misrepresentation—state just what
he said to you about the misrepresentation. A.
He told me that he found out, or they had ascer-
tained that the patrol wagon had been there once,
that there had been some fights among the ten-
ants, some of them had been disorderly, and they
took them away in the patrol wagon, and that is
what they were kicking about.

By Mr. Brenner:

Q. And did he say, at the same time, that the ten-
ants had moved because of that situation, or that
H.u_‘rc were tenants who moved because of that
situation? A. I don’t know.

By the Vice-Chancellor:

Q. Well, doesn’t he say so in that letter? A. I
don’t know.

The Vice-Chancellor (to Mr. Brenner):
Well, it says so in the letter, doesn’t it?

Mr. Brenner: I am talking now of after
the writing of the letter, if your Honor

please—whether Mr. Grodberg did not say
that verbally? "

A. He may have.

By Mr. Brenner:

Q_. You are not able, at this time, to recall every-
th.l,ng that Mr. Grodberg emphasized in connection
with that objection? A. Well, I can recall some
things he did not say.

Q. I am not talking about the things he did not
say, I am asking you whether you can recall
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everything that he did say? A.I can recall whether
I remember it or not.

By the Vice-Chancellor:

Q. Well, what I want to get at is this: Did Mr.
Grodberg say that the complainants here repre-
sented to them that the reason why there were
eight vacancies in one building was that the prop-
erty was under a contract and attempted to be sold
to a Polish party, and that they wanted to remodel
the house, and therefore wanted the tenants out,
and that is why they were put out? A. No, sir.

Q. Did he ever say that to you? A. No, sir.

Redirect examination by Mr. Dembe:

Q. When was the first time that you learned of
that allegation? A. Why, when I saw the answer.
It is in there, with the other reasons.

Q. That was the first time? A. That was the
first time I knew that he was supposed to have
made any such representation—when I read the
answer, as to that phase. The others are set forth
there.

By Mr. Brenner:

Q. But you did know, from that letter, and from
subsequent conversations with Mr. Grodberg, that
there was a claimed misrepresentation? A. Yes,
sir.

The Vice-Chancellor: A misrepresenta-
tion as stated in the letter. That will do.

JOSEPH EDELMAN, sworn:

Direct examination by Mr. Dembe:

Q. You are the owner of this property on Nine-
teenth Street, are you not? A. Yes, sir.
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Q. How long have you known it? A. About six
years.

Q. Now, what class of tenants is in the property?
A. Before, it was all Polish people.

Q. When you say “before,” you mean before
when? A. Before, it was all Polish people living
in this place. »

Q. How long ago? A. About four years ago—
about three years ago it was all Polish people.

Q. And then what happened? A. Afterwards
some people moved out, the Polish people; some
moved out and I couldn’t get tenants, so I rented
to colored people.

Q. And from that time on—from two years ago,
when you started renting to colored people—how
many colored families did you have in the houses
after that? A. After that I got about fifteen.

Q. Colored families? A. Yes.

Q. In those three houses? A. Yes, sir.

Q. Now, at the time that you made this contract
with Nieditch and Daves how many colored fam-
ilies were in the houses? 'A. At this time there
was about fifteen families of colored people.

Q. About fifteen? A. Fifteen families.

Q. Now, were Nieditch and Daves at the prop-
erty befoe they bought it—did they come to see
the property before they bought it? A. Yes.

Q. How many times? A. There was one time.

Q. One time? A. Yes.

Q. And was that the time that Mr. Grodberg
and Mr. Nessanbaum were also there? A. Yes.

Q. And what happened then? A. They go and
looked at the property, inside. |

Q. Well, tell us all that happened at that time?
A. T don’t understand.
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Q. You say they were there to look at the prop-
erties themselves, is that right? A. Yes.

Q. Now, what part of the property did they
look at when they were there? A. He was in 23
and he was in 25 and he was in 27.

Q. Well, what part of the houses were they in—
in the cellar, or on the roof—where did they go?
A. He was in the cellar, and he was in the houses,
and he was in the top of the flats; and he told
me he was satisfied if he got the flats; that is what
he told me; he didn’t want any more to see it.

Q. Well, how many flats did they see, all to-
gether? A. All together, he seen in 23 about three
or four flats; and he see in 25 and he see in 27.

Q. How many vacancies did you have in the
three houses on that day? A. I got about thirteen.

Q. In the three houses? A. Yes, in all three
houses.

Q. Did you talk with Nieditch and Daves about
the vacancies? A. Yes.

Q. And where? A. Right away, when he go
look at it; when he look at the house I tell him
I have got thirteen empties.

Q. Now, did they ask you why you had so many
vacancies? A. Yes.

Q. And what did you tell them? A. I tell them
“before I got first colored people—first I get Polish
people, and then I get colored people; and they
said “Why, we don’t want to live with colored
people.”

Q. Mr. Nieditch says that you told him, when
he ask you why you had so many vacancies, that
you had dispossessed the tenants from the build-
ing because a man wanted to buy the house from
you and wanted you to give him the house all
empty? A. No, sir.
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Q. Did you tell him that? A. No.

The Vice-Chancellor: That was No: 23.°
Mr. Dembe: Yes, that is the house in
question.

Q. Did you ever have a contract to sell any one
of these houses, before this contract?

Mr. Brenner: I object to that as being
immaterial.

The Vice-Chancellor: Oh, it is not mate-
rial, but he desires simply to contradict the
statement that he made any such represen-
tation. (Question allowed.)

A. No.

Q. Now, the house at No. 23—how many tenants
were in the property at that time? A. In 23, about
four tenants; eight had moved out.

Q. Eight had moved out, and there were four
tenants in there? A. Yes.

Q. Did you say anything to Nieditch and Daves
with regard to the four families that were still in
the house? A. What do you mean?

The Vice-Chancellor: Put the question as
based on their statement.

Q. Did you tell Nieditch or Daves that the other
four families you were going to put into the next
house, in order to have this whole house entirely
empty? A. No, sir.

Q. On the day of the contract were all of the
four families that were still in that house to re-
main there? A. What do you mean “remain
there”? I don’t know what you are talking about.

Q. Did you serve any notices upon any one of
the four families that were still in that house? A.
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No, sir; I sent a notice before; I said to one ten-
ant I sent a notice, where he got in a fight with
another tenant; I sent him a notice to move. That
was before.

Q. That was before the contract was made? A.
Yes, that was before the contract.

Q. And did you tell him about it, when you
made the contract? A. Yes, I told him.

Q. What did you tell him about that one ten-
ant? A. I told him I sent the notice, and the ten-
ant had three or four days to move out; and he
moved after the three or four days.

Q. And did you tell him why you gave the no-
tice? A. I told him why I gave the notice—that
he got into a fight with another tenant.

Q. And that is the reason you gave him the no-

- tice? A. Yes.

Q. Now, did you have any chance of renting the
empty rooms, after making the contract with
Nieditch and Daves? A. Yes.

Q. Did you talk to anybody about it? A. Yes.

Q. Whom did you talk to? A. I talk to Mr.
Grodberg. |

Q. And what did you tell him? A. I talked
to him, “I can rent the rooms a little cheaper, if
the buyers will give me a writing,” but he didn't
give it to me.

Q. Who didn’t give it to you? A. Mr. Grodberg.

Q. What did he say to you?

The Vice-Chancellor: When you told him
you wanted a paper from him, what did
he say?

A. Why, I got on the contract I give him the

rent—
Q. What did he say? A. That is just what he
said to me—that he wouldn’t give me a writing.
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Cross examination by Mr. Brenner:

Q. Do you know who the tenants were who
wanted to rent the place from you at a cheaper
price? A.I don’t remember; somebody came and
offered me a dollar and two dollars cheaper; I
don’t know the names of the tenants.

Q. How many people came to you, all together?
A. There was plenty of people, the janitor told
me; the janitor and his son came.

Q. The janitor told you that there were people
there? A. Yes.

Q. So that you learned that from the janitor,
is that right? A. Yes, I came there some time
ago—

Q. Wait a minute, please—they didn’t come to
you and ask you to rent, they came to the janitor,
and the janitor told you—is that right? A. Yes.

Q. And then you went to Mr. Grodberg and told
him that you had tenants for less money? A.
Yes.

Q. And he told you it was all right to rent them,
didn’t he? A. Yes. ’

Q. And you said that you wanted a writing for
that, didn’t you? A. I said—

Q. Did you say that, or didn’t you?

The Vice-Chancellor: Did you say you
wanted a writing for it?
The Witness: No, I said I wouldn’t rent

it before I got a writing from the buyer who
bought it.

Q. You wanted the consent of the buyer? A. I
needed—

The Vice-Chancellor: Stop and listen—
you wanted the consent of the buyer, didn’t
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you—you wanted a signing from the buyer
before you would rent?

A. When I got a signing from the buyer that I
can rent cheaper, I would do it.

Q. Did you ever go back to Mr. Grodberg to get
the paper where the buyers would consent? A.
Yes. '

Q. About how many times did you go back for
it? A. About three times, I think it was.

Q. About three times? A. Yes.

Q. And you do not know one of those tenants
that was there, is that right? A. No, sid.

Q. You haven’t any of those tenants here, have
you? A. Not at this time. Some moved out, and
at other times—

Q. (Interrupting.) You did not get the names
of anybody who asked you to rent them this
place? A. Oh, I can’t give you the names. Some-
times I wasn’t there. I no was in the place, it was
the janitor.

Q. You either did, or you did not?

The Vice-Chancellor: He says he did not.
Mr. Dembe: He says he was not there.

By the Vice-Chancellor:

Q. Do you know the names of any persons who
tried to rent from the janitor? A. I don’t know

them.

By Mr. Brenner:

Q. You had eight vacancies in 23, hadn’t you?
A. Yes, sir.

Q. Now, the four people who lived in 23—were
they white or colored? A. The four people was
colored people.
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Q. All four of them were colored? A. Colored
people, yes.

Q. And the eight people who moved out, were
they all white, or were some of them white and
some of them colored? A. They was white.

By the Vice-Chancellor:
Q. All of them? A. Yes.

By Mr. Brenner :

Q. How long before you made this contract did

these people move out? A. They moved out in
about two months.

Q. Two months? A. Yes.

Q. During that whole two months nobody rented
the other eight apartments, did they? A. Yes;
some people have moved in and moved out.

Q. How many times did they change during
those two months? A. Well, at this time, in two

months, T got about three or four tenants that
moved in and out.

Q. Moved in and out again? A. Yes.

Q. Were they white or colored? A. There were
a few white, and a few colored.

Q. Well, these whites came in at the time the
colored people were already in, didn’t they? A.
Well, the white people, they were in one months,
and the second month they moved out, too, and
told me they didn’t want to live with colored
people.

Q. Those four colored families, how long had
they lived in this house before you made this con-
tract? ~A. They lived there about a couple of
months.

Q. How many months? A. About eight or nine
months.

10

20

30

40




10

20

30

40

112
Joseph Edelman, cross.

Q. So that the white people that moved in and
moved out again during these few months all came
in there when the colored people were there, didn’t
they? A. I don’t understand.

The Vice-Chancellor: Well, they are there
yet, aren’t they.

Mr. Brenner: No, he said they moved out
there in the two months.

The Vice-Chancellor: 1 know, but the
colored people are still there.

Mr. Brenner: I don’t know whether they
are still there, or not.

By the Vice-Chancellor:

Q. Are the colored people still there? A. No,
sir. ]

Q. When did they move out? A. All together,
I got about one colored family moved in, and the
rest there was Polish people.

By Mr. Brenner:

Q. How many families are in the house now—in
No. 23? A. I have got five families.

Q. Are they colored or white families? A. White
families.

Q. All white? A. One colored.

Q. So that how many colored families moved out
and let these white families come in? A. Three.

Q. Three colored families moved out, and four
white families moved in? A. Yes.

Q. In No. 25, how many colored families did you
have, and how many white families?

The Vice-Chancellor: There is no ques-
tion about 25. This whole thing moves 01l
23, doesn’t it? The only allegation was that
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he put out the people in 23 for the purpose
of accommodating a prospective buyer;
there was not a word said about the other
property; is not that right?

Mr. Brenner: The allegation mentioned
thirteen vacancies; and he says the reason
for the thirteen vacancies was that he had
dispossessed the people in 23 for the pur-
pose of filling that house with Polish people.

The Vice-Chancellor: Yes, and he was
going to move the other four tenants into the
other houses.

Mr. Brenner: Yes.

The Vice-Chancellor: True; now, the only
allegation is that a buyer was going to
buy 23.

Mr. Brenner: The allegation was as to
the reason for the existence of the thirteen
vacancies. :

The Vice-Chancellor: I do not care about
that; what I am concerned with is this alle-
gation that he represented that some Polish
people were going to buy 23, and that was
the reason he put out eight tenants, and he
was going to transfer the other four to the
vacanies in the other houses.

Mr. Brenner: But that is only a part, if
the Court please, of our claim. The general
statement was that none of those people had
moved voluntarily—that is, as to the three
houses—

The Vice-Chancellor: None of the eight.

Mr. Brenner: Not only as to the eight,
but as to all; they had all been dispossessed.

The Vice-Chancellor: I think it follows
logically that it is all based on that Polish
transaction.
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Mr. Brenner: Here is the allegation:
“That complainant wilfully and fraudulently
represented to these defendants, before the
execution of said contract, that the vacant
apartments in the premises to be conveyed
were vacant because the complainant had
dispossessed the several tenants that had,
prior thereto, occupied the premises; and,
further, that said tenants had been dispos-
sessed from the premises because the com-
plainant desired the apartments vacant.”

The Vice-Chancellor: Certainly; in other
words, that the tenants were dispossessed
because he wanted the entire premises
vacated for the purpose of alterations. Well,
that is only No. 23 that they were buying.

Mr. Brenner: No, there is a double asser-
tion, as far as that is concerned.

The Vice-Chancellor: Well, I would like
to know what the truth is. As I take it, the
statement of Mr. Grodberg is that he (the
complainant) said this 23 was to be sold to
some person, and he put the tenants out
because of the prospective purchaser’s want-
ing him to do it.

Mr. Brenner: That is all true; but the
general allegation is, and the general state-
ment—

The Vice-Chancellor: Well, there is no
evidence as to a “general statement”; the
allegation is that he was going to take four
tenants out of 23 to fill the other place.

Mr. Brenner: Exactly; and this place had
been made vacant for that very purpose.

The Vice-Chancellor: I do not under-
stand the testimony is to that effect.

115
- Joseph Edelman, cross.

Mr. Brenner: That is my understanding
of the testimony.

The Vice-Chancellor: There is no evi-
dence here as to that. Well, you can go
ahead, if you want to. I do not see it.

Q. In No. 25, how many white families and how
many colored families were there? A. Eight fam-
ilies was colored.

Q. And four families white? There were how
many families white? A. Four families was white
and eight was colored.

Q. Now, you had some vacancies in 25, hadn’t
you? A. Well, about three in 25.

Q. Three vacancies? A. Yes.

Q. So there were only nine families in there? A.
Nine.

Q. How many were white and how many col-
ored? A. Six was colored and three was white.
~Q. And how many were there in No. 27? A. In
27 there was two colored, and the rest was white
people.

_Q' And how many vacancies were there in No.
277 A. In 27 there was two colored and the rest
were white people.

Q. The rest were white? A. Yes.

. Q. There were eight vacancies in 23, three vacan-
cies in 25-— A. Yes.

Q. —and two in 27? A. Two in 27.

Q. Th.e people in 25 and 27, the white people
there, '(hd not move out when the colored people
came 1n, did they? A. They move out when they
can get better rooms; when they got better rooms
they moved out.

Q. But in 23 eight families moved out because
colored people moved in—is that right? A. No;
all together they moved out.
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Q. But there were eight white families that
moved out after you had rented to colored people,
in No. 23; but the white people in 25 and 27 did
not move out, did they? A. What do you mean,
27?

Q. You had colored people in 25 and 27? A. 1
have got white and colored people.

Q. You had both white and colored? A. Yes.

Q. But in 25 and 27 you only had three vacancies
in one and two in the other? A. Yes.

Q. So that the white people in there did not
move out when the colored people came there, did
they? A. When the white people moved out I had
to rent to colored people.

Q. But you had been renting to colored people
in all three of these houses for over a year, hadn’t
you? A. Yes.

Q. And it was only in 23 that the white people
moved out? A. The white people couldn’t get
other rooms; when they did—

Q. (Interrupting) I didn’t ask you that; I am
asking you wasn’t it only in the one building that
they moved out? A. They moved out in a year’s
time.

Q. In a year’s time there were eight families
that moved out? A. Yes.

Q. But in No. 25 there were only three families
moved out? A. Yes.

Q. And in 27 there were only two families
moved out, is that right? A. What do you mean,
“moved out”?

By the Vice-Chancellor:

Q. Well, you know what “moving out” is? A.
The white people moved out.

117
Joseph Edelma.n, cross.

By Mr. Brenner:

Q. But there were only three in 25 that moved
out, weren’t there? A. There was three, yes.

Q. And only two in 27? A. In 27.

Q. But in 23 the whole eight families moved
out? A. All together they moved out; they moved
out, and the colored moved in.

Q. Mr. Grodberg was your agent, wasn’t he? A.
Yes, sir.

Q. And you came down to the building and met
Nieditch and Daves the same day that the contract
was made? A. Yes, sir.

Q. You talked about the empties or the vacant
apartments at the building, didn’t you? A. No, sir.
Q. Didn’t say a word about it there? A. No.

Q. But you did talk about the vacant property,
or the vacant apartments, up in Mr. Grodberg’s
office, didn’t you? A. Afterwards, yes, sir.

Q. And who said that there were thirteen vacant
apartments? A. I told him this—I told him, I says,
“I have got four Polish people—”’

The Vice—Chéncellor: No, who said it?

Q. Who said there were thirteen apartments—
who told Nieditch and Daves that? A. I told
them.

Q. You told them? A. Yes.

Q. Did they ask you how many vacancies you
had there? A. Yes, yes; and I told them.

Q. Did they tell you why they wanted to know
that? A. They didn’t tell me that.

Q. Didn’t tell you that? A. No.

Q. You said there were thirteen vacancies,
didn’t you? A. Yes.

Q. And they said to you, “Well, what is the mat-
ter that you have got so many people out of it?”
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Didn’t they? A. They didn’t tell me that before;
they told me afterwards.

Q. When did they tell you that? A. Afterwards,
when I was by the contract itself.

Q. After the contract was signed? A. Yes.

Ly The Vice-Chancellor: You ought to have

an interpreter here for this man.

Mr. Dembe: We have a man we can use
as an interpreter.

The Vice-Chancellor: What do you say
to using an interpreter?

Mr. Brenner: I haven’t any objection. I
haven’t very much more to ask him.

The Vice-Chancellor: Well, go ahead.

20 Q. It was after the contract was signed that you

had the first talk about these empty places? A.
Yes.

Q. And how long after the contract was signed?
A. Why, right away, after we make the contract—
about two or three days afterwards.

Q. How long after? A. Two or three days after.

Q. Two or three days after the contract was
signed? A. Yes.

By Mr. Dembe:

Q. What happened two or three days after the
contract was signed? A. Oh, he goes to see the
houses; I go with him and show him everything
right; I tell him, “I have thirteen empty flats”;
and I told him the reason I have thirteen empty—

30

Mr. Dembe: I think we had better use the
interpreter.

By Mr. Brenner:

Q. When was the first time you were asked
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about the empty apartments? A. The first time,
I told him when he came back.

Q. When? A. When he came back.

Q. Where? A. This time that Mr. Grodberg and
Mr. Nessanbaum and Nieditch came.

Q. Where did they come? A. They came right
away—

Q. Where did they come? A. He came to my
house.

Q. That was the first time you told him? A.
That was the first time.

Q. That was before the contract was made? A.
Yes.

Q. And was there any talk about the empties
when the contract was made? A. That was what
he told me, yes.

Q. Do you understand me? What did I ask
you?

Mr. Brenner (to the Court): You don’t
get much talking to this man. I would like
to examine him sensibly. We are having
the trouble we always have with this type of
witness.

The Vice-Chancellor: Well, of course it
appears in the contract itself here that they
got the information when the contract was
drawn.

Mr. Brenner: The trouble with this man
is that he says it was after the contract was
drawn; and that attacks his whole credibil-
ity.

By the Vice-Chancellor:

Q. When you had the talk before Mr. Grodberg,

did you talk in Yiddish or English? A. I talk in
Yiddish.
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Q. And the conversation with you and Daves
and Nieditch, was that in Yiddish, too? A. Yid-
dish, yes, sir.

The Vice-Chancellor: Well, I cannot help
counsel in their case.

(At this point Mr. Alexander Seclow was
accepted by counsel for both parties as in-
terpreter, administration of the oath being
waived; and the examination proceeded
through the interpreter.)

By Mr. Brenner:

Q. When was the first time that there was any
talk about the vacant apartments in these three
properties? A. That was at the time that they
came to make the contract.

Q. Was that while they were at the building,
or was it in Mr. Grodberg’s office? A. When we
were at the office.

Q. And was it before the contract was signed,
or after the contract was signed? A. Before.

Q. And who started the talk about the empty
rooms? A. Mr. Grodberg.

Q. And what did Mr. Grodberg say to you about
the rooms being empty? A. He asked me why
are they vacant.

Q. Did you tell him how many vacancies there
were? A. Yes, I did.

Q. And what did you tell him was the reason
for them being vacant? A. I told him the reason
was this—that prior thereto there had lived there
Polish people, and I rented to colored people, and
after I rented to colored people a couple of Polish
people moved out.

Q. Did Nieditch or Daves say anything when you
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told that to Grodberg? A. No, they said nothing;
they seemed to be satisfied.

(). They were perfectly satisfied with the thir-
teen vacant apartments—they didn’t say anything
about that? A. They didn’t say anything.

Q. Where did you agree on the price—at the
building, or in Mr. Grodberg’s office? A. In Mr.
Grodberg’s office.

Q. Didn’t you say anything about the price at
the buildings? A. We made the price in the of-
fice.

Q. Well, didn’t you make a price when you
gave Mr. Grodberg these buildings to sell? A. 1
didn’t give it; these people came to me.

Q. Well, wasn’t Mr. Grodberg your agent to sell
this property? A. No, sir.

Q. Was not Mr. Nessanbaum an agent of yours
to sell this property? A. No.

Q. Did you agree to pay them a commission?
A. Yes.

Q. And you agreed to pay them a commission
of eight hundred dollars, didn’t you? A. Yes.

Q. And still you say that they were not your
agents? :

The Vice—Chancellor: You must be refer-
ring to before the contract was signed.
Mr. Brenner: Yes.

A. They were not my agents before; but at that
time they came with the customers. They found
me at the houses.

Q. Well, when they came to you with the cus-
tomers didn’t they ask you what you wanted for
the property? A. Yes, they did.

Q. And what did you tell them that you wanted ?
A. T told them that I wanted $40,000.
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Q. And did they agree to pay you $40,000? A.
They commenced making bids; they bid $32,000,
then $34,000, and finally I sold it for $36,000.

Q. And where were they making bids—at the
property, or at Mr. Grodberg’s office? A. In Mr.
Grodberg’s office.

Q. And did they finally agree to pay $36,000 be-
fore Mr. Grodberg started to draw the contract?
A. Yes.

Q. And that was before you had the talk about
the empties, wasn’t it? A. We spoke about the
vacant rooms before that.

Q. Then it was not when Mr. Grodberg was
talking the terms for the contract that you spoke
about the empties, was it? A. There were vacant
rooms at that time.

Q. How much had they agreed to pay you be-
fore you started to talk about the empties? A.
They were satisfied to pay $36,000.

Q. And when you started talking about the
empties they did not start any argument, at all,
did they—didn’t start complaining about it? A.
No, sir.

Q. Perfectly satisfied to go in there with one
house with eight vacancies in it? A. Yes.

Q. And they took your word when you said that
white people had moved out because colored peo-
ple had moved in? A. Yes.

The Vice-Chancellor: I don’t know that
he said that before—that he told them that
“white people moved out before colored peo-
ple moved in.”

Mr. Brenner: “When they moved in”
Did I say “before”? He testified previously
that the white people moved out because the
colored moved in.
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Mr. Dembe: He testified to that on di-
rect examination.

The Vice-Chancellor: He did; but he did
not say he told it to them.

Mr. Brenner: Oh, yes, he did; he said
they asked him why there were thirteen
vacancies, and he said the reason was be-
cause the white people moved out because
the colored people moved it.

Q. Did they ask you how long you had had col-
ored people in that house? A. Yes, sir.

Q. And how long did you tell them that you
had colored people in the house—in No. 23? A.
About two years.

Q. And did they want to know whether you had
eight empties in the house for two years? A. No.

Q. Well, you said that the reason that you had
eight empties in that house was because colored
people moved there, now is that so? A. That is so.

Q. Well, did you have eight vacant apartments
for nearly two years? A. No, sir.

Q. Were there other colored families in there
who moved out? A. Yes.

Q. Then the reason that you had eight empty
apartments was not because colored people moved
there, was it? A. Well, some people moved out
because they wanted better rooms, with improve-
ments.

Q. Then when you told them that the reason you
had eight empty apartments in that house was

because colored people moved in, that was not SO,
was it?

The Interpreter: He does not understand
that.
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Q. (Question repeated.) A. It was the truth.

- Mr. Brenner: That is all.

The Vice-Chancellor: Now, have you got
your own story in there straight, Mr.
Dembe?

Mr. Dembe: Well, I had it in there on
direct examination, unless your Honor
wants me to go over it again.

The Vice-Chancellor: Well, call your
next witness.

ASHEA NESSANBAUM, sworn:
Direct examination by Mr. Dembe:

Q. You are one of the agents in this deal, Mr.
Nessanbaum, are you not? A. Yes.

Q. You and Grodberg were partners? A. Yes,
sir.

Q. And you were present when the deal was
made? A. Yes, sir.

Q. Now, were you at the house together, looking
over the houses? A. Yes, me and Grodberg and
Nieditch.

Q. Were you also at the office of Mr. Grodberg
when the contract was drawn? A. Yes.

Q. Was there any talk about vacant flats in the
buildings? A. He told them he had got thirteen
vacancies, that is all; and they were satisfied to
take it.

Q. Where was this talk—in the office of Mr.
Grodberg? A. That was by the property; and he
told them the same thing—that he had thirteen
vacancies; and they was satisfied.

Q. Was there any reason given by Mr. Edelman
for the vacancies? A. No, no; I didn’t hear that.
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Q. How did the question of vacancies arise—
who raised the question? A.I don’t know; I didn’t
hear anybody who raised it—nobody who asked
him any question about the vacancies.

Q. Who was the first that asked about the va-
cancies? A. I am telling you nobody asked him
about the vacancies. He told them he had thirteen
vacancies, that is all; and they didn’t ask anything
else; they was satisfied to take it. And he said he
had plenty of money there, there was plenty of
rent there at that time.

Q. Did you ever talk with Mr. Grodberg regard-
ing the renting of the vacant flats? A. Yes, sir.

Q. At lower prices? A. Yes, sir.

Q. Who was with you? A. I, myself—I came up
and I asked him—Mr. Edelman asked Mr. Grod-
berg if he should rent the apartments, that he could
rent them cheaper; and a couple of times he want-
ed the signature, and he didn’t give him the signa-
ture, and he said he didn’t rent it.

Cross examination by Mr. Brenner:

Q. Mr. Grodberg said toc Mr. Edelman, “You get
your tenants, and I will get you the signature that
it is all right to rent it”? A. Yes, but he wanted
the signature before.

Q. Edelman said before he tried to rent them
he wanted the signature? A.He wanted the signa-
ture of Mr. Nieditch.

Q. Now, you went with Grodberg, Nieditch,
Daves and Edelman down to the property in Nine-
teenth Street, didn’t you? A. Yes, sir.

Q. And Nieditch and Daves went through the
property, didn’t they? A. I wasn’t through; he
was through himself—Nieditch and Daves.

Q. But you say that Edelman said at the prop-
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erty, “There are thirteen vacancies in this prop-
erty>? A. Yes.

Q. He told them that? A. Yes.

Q. And did he say to them, at the property,
“There is eight vacancies in No. 23”? A. I don’t
remember how many vacancies in each property;
I know he told him “thirteen,” that is all.

Q. But, at the property, Edelman particularly
said “I have thirteen vacancies in these three prop-
erties”? A. Yes, sir.

Q. Did anybody ask Edelman how many vacan-
cies he had? A. No, sir.

Q. There was no reason for him to say that there
was? A. No, sir, I don’t remember that there was.

Q. He just came up to these two people (and that
being before any price was agreed upon), and said,
“Gentlemen, I have thirteen vacancies in this prop-
erty”? A. That is it.

Q. You are sure of that now? A.I am sure of it,
because I told them myself; I was the agent.

Q. I am talking about what Edelman said, not
you. Edelman said to them, “I have thirteen va-
cancies in this property.” A. He asked him how
many vacancies, and he told them “thirteen vacan-
cies.”

Q. Before he told them, who asked that? A.
No, Mr. Grodberg asked him how many vacancies
he had got.

Q. I am talking now about down at the build-
ings, when you said that Edelman, without any-
body asking him, said “I have thirteen vacancies”’
A. Yes, that was by the houses, when we came
there with Nieditch and Mr. Edelman.

Q. Were they in the house? A. That was by
the house on Nineteenth Street, when we came

to look over the houses.
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Q. (Last question repeated.) A. Yes, sir.

Q. And Edelman, without anybody asking him,
said, “I have thirteen vacancies”? A. He asked
him how much he had vacancies, and he told him.

Q. Who asked him? A. Nieditch and Daves.

Q. Didr’t you say, a moment ago, that the first
time that anybody asked that was in Mr. Grod-
berg’s office? A. It was said in the contract, at
Grodberg’s office; he asked him how much vacan-
cies he had—he asked him how much he has got
vacancies.

Q. I am asking you what was said at the build-
ings about vacancies—now, was there anything
said at the buildings, or not? A. No.

Q. Didn’t you say, three or four times, in an-
swer {o my questions, that Edelman said it at the
buildings? A. He said it at the building when he
came to look it over.

Q. When he came to look over the buildings? A.
Yes.

Q. Which is right—when they came to look over
the buildings and were at the buildings, or was it
in Grodberg’s office? A. There was a different time
—for the second time—when he put it in the con-
tract.

Q. Now, when it was said at the buildings, Edel-
man said, “I have thirteen vacancies.” Did any-
body ask him how many vacancies he had? A.
No.

Q. Nobody asked him, at all? A. I don’t re-
member that, about somebody asking him, now.

Q. As far as you could see, was there any reason
for him to say that at that time? A. No, sir; I
don’t remember that.

Q. Was Grodberg there when that was said?
A. Yes, sir.
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Q. And Nieditch and Daves did not ask the rea-
son for the vacancies, did they? A. No.

Q. They simply said, “We are satisfied to take
it with the vacancies”? A. Yes, sir.

Q. Had you agreed on the price at that time?
A. Yes.

Q. Agreed on the price at the buildings? A. In
the office. :

Q. I am talking about at the buildings—was
there any price agreed on—was any price talked
about at the buildings? A. Yes, sir—a bigger
price.

Q. What price was talked there? A. $40,000 he
asked there.

Q. And what price did Nieditch and Daves say,
at the buildings, that they would pay? A. That
was in the office, when we came back.

Q. I am talking of at the buildings—did they
say how much they would give? A. They didn’t
answer anything.

Q. Then they went up to the office and dis-

cussed the price, didn’t they? A. They went to
the office and they made the price.

Q. And that is when Daves and Nieditch offered
him $36,000? A. Yes.

Q. And then you say they talked about the va-
cancies all over again? A. No, sir; then they put
it in the contract; he asked him how many va-
cancies, and he put in the contract how much va-
cancies.

Q. Grodberg then asked, in the office, “How
many vacancies have you got?” A. Yes.

Q. Well, Grodberg was there when Edelman had
already said there were thirteen, wasn’t he? A
That is what he told him to put in the contract—
“thirteen vacancies.”
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Q. Told who? A. Grodberg.

Q. Told who? A. Edelman told Grodberg about
the vacancies, and he had it put in the contract.

Q. Edelman had told him at the buildings, hadn’t
he? A. Yes.

Q. Was there any reason, that you could see, to
tell him a second time that there were thirteen
vacancies? A. I understood you were talking
about at the time they put it in the contract, that
is all.

Q. But Edelman said, a second time, without
anybody asking him, “I have thirteen vacancies.”
A. I don’t know whether he asked him anything;
he put it in the contract.

Q. Nobody asked him, at all; Nieditch and Daves
did not ask him that? A. I tell you I can’t remem-
ber.

Q. And they did not ask the reasons for the va-
cancies there? A. No, sir; I don’t remember that.

Q. As soon as they were told there were thir-
teen vacancies there they said, “That don’t make
any difference; we are satisfied to take the prop-
erty”? A. Yes.

Q. You are sure of that? A. I am sure of that;
and I am sure of another thing—

Q. Never mind that; you are sure of that? A.
Of what?

Q. That, as soon as Edelman said, “There is
thirteen vacancies,” they said, “That don’t make
any difference, we are satisfied to take it”? A.
Yes.

Q. You are sure of that? A. I am sure of that,
because they put it in the contract.

Q. Don’t tell me why you are sure; I am asking
you if you are sure, and you are? A. Yes, sir;
[ 'am sure he told him “thirteen vacancies,” that

is all,
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Q. And you are sure there was no question asked
as to the reason for the vacancies? A. 1 didn’t
hear any reason.

Q. You did not hear Edelman say anything
about any reason? A. Why, they didn’t talk about
anything else.

Q. You did not hear Edelman say why there
were vacancies in that property? A. No.

Q. Did you ever talk to Edelman about it after
that? A. No, sir.

Q. Were you ever there when Nieditch or Daves
were with Edelman, and Edelman told them why
they were vacant? A. I never saw Daves and
Nieditch after the contract, only once.

Q. You are interested in this contract going
through, aren’t you? A. Yes.

Q. And if this contract goes through you get
$400? A. Yes, sir.

Q. And that is your interest in it, is it not? A.
I am interested in my commission because I am
interested in my services; and, excuse me—

By the Vice-Chancellor :

Q. No, we will not excuse you. Did you hear
any statement made by Mr. Nieditch to Mr. Edel-
man that he had made a contract to sell any prop-
erty to a Pole? A. No, sir.

Q. Did you hear him say that he put out the
tenants in the building because these Poles he con-
tracted to sell to were going to remodel the build-
ing? A. No, sir; I don’t remember that.

Q. Did you ever hear of that before? A. No,
sir; I didn’t hear that.

By Mr. Brenner:
Q. Did you ever hear him say that white people
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moved out because [colored people moved in? A.
No, sir.

Q. You were there all the time, weren’t you?
A. Where, all the time?

Q. At Grodberg’s office, and at the buildings
when they were talking about empties—you were
in Grodberg’s office when this deal was being
talked about, and at the buildings when this deal
was talked about—you were there and heard
everything that was said, weren’t you? A. Yes.

Q. Did you hear Edelman say anything about
white people moving out of that building because
colored people moved in? A. I don’t remember
that, Judge Brenner.

Q. Was there any such thing said by Edelman?
A. T don’t remember; I will tell you the truth,
I don’t remember.

Q. Well,'you remembered when the Judge asked
you about the other people, the Polish man buying
the building—you remembered that was not said?
A. I never heard that.

Q. That was not said, at all? A. I never heard
that.

Q. And you did not hear, either, about any
colored people moving in and the white people
moving out? A. No, sir.

Q. And all you were interested in was your com-
mission, and you did not pay much attention to
what was said by one party or the other? A. Well,

if you want me to answer the question, and let
me talk—

The Vice-Chancellor: Oh, we don’t want
you to talk. Answer the question. You
didn’t pay very much attention to what was
said by one or the other, about this deal,
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until it came to the time of your commis-
sion, and then you suddenly became very

much interested.
The Witness: Certainly.

The Complainant Rests.
Both Sides Close.

(After oral argument, the case was held
for briefs.)

Memorandum of Opinion.

IN CHANCERY OF NEW JERSEY.

1
Between

JosepH EDELMAN, ef ux.,

Complall B , Memorandum.

and

ALTER NEIDITCH, et al.,
Defendants.

y

Decided May 24th, 1926.

For the Complainant, ALEXANDER SECLOW,
EsQ.; Mr. HARrY DEMBE, of Counsel.

For the Defendants, IrviNg D. GRODBERG,
Esq., Mr. ALFRED BRENNER, of Counsel.

GrirrIN, V. C.:

In this case counsel agree that there is but one
question to determine—whether the complainé.mt
made the representation that a Pole was seeking
a contract to buy Lot 23, and whether the COTII-
plainant, when asked as to the eight vacanc.les
(there were thirteen vacancies, eight of which
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were in Lot 23) stated that this Pole was seeking
a contract to purchase the property, and that he
desired to remodel the building and would not
execute the contract until the complainant evicted
all the tenants. The complainant and Nessanbaum
(Grodberg’s partner) swear one way, and Grod-
berg and the defendants swear the other. Grod-
berg, a member of the Bar, who drew the con-
tract, was also in the real estate business, as was
Nessanbaum, the other broker. By the terms of
the contract, Grodberg and Nessanbaum were to
get eight hundred dollars only if title passed, so

that each would be naturally interested in seeing

the title passed to make their eight hundred dol-
lars. )

Grodberg drew the agreement, and stated spe-
cifically in the agreement the number of vacan-
cies in each of the three houses, and the state-
ment is correct. Grodberg swears that the state-
ment was made. Nessanbaum, the co-broker, who
was equally interested with Grodberg in the com-
misssion, swears that he was with the parties and

never heard any such statement made. Grodberg

made a better witness. The reason given, however,
for the vacancies, namely, that the complainant
put the tenants out because of this Polish inci-
dent, seems rather absurd, as he was to put the
tenants out before a contract was signed, when a
contract might have been signed with an agree-
ment that it should not become effective until the
tenants were put out. In addition to this the defen-
dants say that the complainant said that he dis-
Possessed the tenants, and an examination of the
District Court proceedings showed that only two
proceedings in dispossession were taken, one of
which was against a tenant in No. 23, which was
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commenced some four or six days before the con-
tract in suit was signed, and that never proceeded
to judgment. This is also denied by Edelman,
who says that one tenant got into a fight, and,
three or four days before the contract was signed,
he gave him a three-day notice, but that the ten-
ant moved and the suit was not proceeded with.

The reason why there were so many vacancies
in this house, it is suggested, is that there were
both Poles and negroes in the house—four negro
families, I think, and six Polish—that there was
a fight in the premises and the police patrol came
up to the house to arrest them, and that this gave
a black eye to the place so that it could not be
rented.

The evidence, as I see it, taking the view most
favorable to the defendants, is that the testimony
as to this representation is in balance, and, there-
fore, insufficient to overcome the force and effect
of a solemn written instrument. But counsel for
the defendants cite a number of cases—first, Mil-
ler v. Weiss, 91 N. J. Eq. 321; 109 A. R. 357. This
case, in view of my finding of fact, is not in point.

The same may be said of Bowker v. Cunning-
ham, 78 N. J. Eq. 458.

In Carskaddon v. Kennedy, 40 N. J. Eq. 259, at p.
277, Mr. Justice Dixon said, “The complainant
could not be compelled to realize the hopes which
his statements had engendered; but it was essen-
tial to his bill that he had been honest in his deal-
ings. It is therefore proper to inquire whether
these representations were fraudulent. The dis-
honesty of the assertion made cannot be pre-
sumed, and we think it is not proved,” and the
Court held that the complainant was entitled {0
specific performance.
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Wuesthoff ». Seymour and Wheelock, 22 N. J.
Eq. 66, does not help the defendants.

Miller ». Chetwood, 2 N. J. Eq. 199, does not aid
the defendants because of the above finding of
facts.

Counsel for the complainant also argued that
the long period elapsed from about August 1, 1924,
when the defendants had full knowledge of the
facts, down to January, 1925, when the deed was
tendered, during which time counsel for the com-
plainant was in conference with counsel for the
defendants endeavoring to remove objections to
the title apart from the question of fraud, during
all of which time the defendants did not declare
specifically their election to rescind the contract,
amounts to an election to stand by the contract;
citing Dennis ». Jones, 44 N. J. Eq. 513; Conlin v.
Roemer, 52 N. J. Law, 53; Reed v. Benzine-ated
Soap Company, 81 N. J. Eq. 182; 86 A. R. 263.
While this argument is rather persuasive, I do not
consider it necessary to pass upon it by reason of
the finding above reached.

[ will advise a decree in favor of the complain-
ant.

The foregoing memorandum is merely for the
guidance of counsel in ascertaining the views of
the Court, and is not to be printed, published nor
filed; if an appeal is taken, however, counsel will
notify me of that fact in writing, have the testi-
mony transcribed and forwarded to me, where-
upon I will prepare and file a formal opinion.
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Opinioh of Vice=-Chancellor.
921 Bergen Ave.,
Jersey City, N. J., Oct. 11, 1926.

Irving D. GRrODBERG, Esq., 590 Avenue C,
Bayonne, N. J.

ALEXANDER SEcLoOw, Esq., 473 Broadway,
Bayonne, N. J.

Edelman v. Nidetch.
Gentlemen:

The complainants entered into an agreement
with the defendants to sell to the defendants cer-
tain lands in the City of Bayonne whereby the title
was to pass on the 1st day of August, 1924, and
possession was to be rendered to the defendants
at that time. The defendants failed to take the
title, and notice was given to them on January
15th, 1925, that time would be made of the essence
of the contract on January 26th, 1925. No exten-
sion of time was granted by the complainants to
the defendants for passing title. The case was
tried and decided on May 24th, 1926, in a letter to
counsel. On April 2nd, 1924, the premises were
practically destroyed by fire, after which date the
premises were injured somewhat by hoodlums.
The complainants did all in their power to protect
the premises, had the assistance of the police, and
had some of the boys arrested.

When the decree was presented for signature the
defendants presented affidavits to show that the
premises were in a greatly damaged condition, and
they claim that, under their authorities, by virtue
of the contract, the complainants were bound to
deliver to them the premises in as good state and
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condition as they were in at the time of the sign-
ing of the contract, reasonable wear and tear ex-
cepted; and they ask that a rehearing be granted
to the end that they may be relieved from the per-
formance of the contract.

The clauses of the contract under which the de-
fendants claim that the burden of the loss should
fall on the complainants are as follows:

“The risk of loss or damage to said prem-
ises by fire or otherwise, until the delivery
of said deed, is assumed by the party of the
first part.

“In case the premises shall suffer injury
beyond the ordinary wear and tear, the
party of the first part shall repair the dam-
age before the date set for the delivery of
sald deed, or make an appropriate deduc-
tion from the purchase price herein stated.”

I think these two clauses, read together, mean
that the risk to the complainants continued down
to the date set for the delivery of the deed, either
by the terms of the contract, or by any agreement
for the extension of the time of passing title.
There was no agreement extending the time of
passing title, but the complainants gave notice at-
tempting to make time of the essence of the con-
tract, fixing the date for the passage of title Janu-
ary 26th, 1925, and filed their bill February 7th,
1925.

In Cropper v. Brown, 76 N. J. Eq. 406, Vice-Chan-
cellor Garrison held that the delivery of the deed
by the sheriff has relation back to the time of the
sale, of which it is the consummation, in the same
Mmanner that the delivery of a deed under a pri-
vate contract of sale had relation back to the time
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when the contract is signed. And in that case he
refused to relieve a purchaser from his bid be-
cause, immediately after the sale, the premises
were partially destroyed by fire.

The defendants, however, claim that under the
case of Green v. Kelly, 20 N. J. Law 544, and 18
N. J. Law 246, under the language of this contract,
the risk is on the vendor until the deed is deliv-
ered. The case in 18 N. J. Law turned on a de-
murrer to the declaration. In the case in 20th Law
it appears that the defendant was “to deliver to
the plaintiff the peaceful possession of the prem-
ises in as good repair as they then were, natural
and reasonable wear and tear always excepted.”
Under the terms of the agreement, the conveyance
was to be made on the 1st day of April, 1836.
A subsequent agreement was made by which it was
mutually agreed that the deed should be delivered
on the 1st day of April, 1837. The declaration
alleged that on the 18th of March, 1837, sixty feet
of the dam which had been erected to supply the
sawmill with water, was carried away by a freshet.
This case was also argued on demurrer to the
declaration. It was urged by the defendant that
the covenant to deliver in as good repair, etc. ap-
plied only to the original contract which was to
be performed on April 2nd, 1836. The Court held
that the extension agreement continued in force
this covenant for another year; and Justice Ran-
dolph said the extension put the case in the same
position as if the original agreement had been to
deliver the deed on the 1st of April, 1837. In that
case the plaintiff was clearly within his rights.
The title was not to pass until April 1st, 1837, and
the freshet occurred in March, 1837; so that at
the date fixed for the delivery of the deed the
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defendant did not deliver the premises in the same
plight as they were when the contract was signed,
injured only by the natural wear and tear.

If the defendants here had taken title after the
damage, but at or before the time fixed by the
contract for passing title, they might sue for the
damages, as in the Green-Kelly case; or, if they
had not taken title, they might set it up as a de-
fense against the bill for specific performance.
But the time had long since passed by when the
title was to be passed. They refused to take title,
and first asserted their claim almost a month after
the case was decided, and they had knowledge of
the damage for at least a month or six weeks be-
fore the decision of the cause.

The conclusion that I have reached is that these
clauses, which are intended for the benefit of the
defendants, continued in force until the date when
the defendants should have accepted the deed, and
thereafter they were at an end. If it were other-
wise, the defendants, by refusing to take title,
would be attempting to take advantage of their
own wrong, and putting a burden upon the com-
plainants which the contract by its terms did not
impose, nor was intended to be imposed.

In Wells v. Calanan, 107 Mass., p. 514 (518), the
fire occurred on the day appointed for the con-
veyance. This case does not help the defendants,
and it is possibly in conflict with the case of
Cropper v. Brown, supra.

[ will deny the defendants’ application. Counsel
may now present their decree.

The foregoing memorandum, being merely for
the guidance of counsel in ascertaining the views
of the Court, is not to be printed, published nor
filed; if an appeal is taken, however, counsel will
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notify me in writing to that effect, whereupon I
will prepare and file a formal opinion.

Yours truly,

JOHN GRIFFIN.

Decree.
(Filed December 6th, 1926.)
IN CHANCERY OF NEW JERSEY.

S
Between

JoserH EpELMAN and SARAH EDEL-
MAN, his wife,
Complainants, &On Bill, &c.

and

AvLTER NIDETCH and HyMAN DAVES,
Defendants.

J

This cause coming on to be heard in the pres-
ence of Alexander Seclow, Esquire, Solicitor of the
Complainants, and Harry B. Dembe, Esquire, of
Counsel, and in the presence of Irving D. Grod-
berg, Esquire, solicitor of the defendants, and
Alfred Brenner, Esquire, of Counsel, and the Court
having taken the evidence submitted by the respec-
tive parties hereto, read the pleadings and heard
the arguments of the respective Counsel and duly
considered the same, and it satisfactorily appear-
ing to the Court that by virtue of an Agreement
in writing made and executed by and between the
Complainants and the defendants on the 10th day
of June, 1924, that the defendants agreed to pur-
chase from the complainants the lands and prem-
ises described in the Bill of Complaint; and it
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Further appearing that the Complainants have,
at all times, been and still are willing and able
in all things to comply with the terms and provi-
sions of the said Agreement, and that the Com-
plainants are entitled to the specific performance
of the said Agreement on the part of the said de-
fendants as prayed for in the Bill of Complaint,

It is on this sixth day of December, 1926, by
his Honor Edwin Robert Walker, Chancellor of the
State of New Jersey,

OrpERED, ApJUDGED and DEcreep, that the said
Chancellor doth, by virtue of the power and au-
thority of this Court, hereby OrpEr, ApJupGe and
DECREE,

1. That the Agreement for the sale and convey-
ance of the lands and premises referred to and
set up in the Bill of Complaint, is a valid and sub-
sisting Agreement and that the Complainants are
entitled to specific performance thereof.

2. That the said defendants do specifically per-
form the said Agreement by paying unto the com-
plainants the balance of the purchase price fixed

under the said Agreement, viz.:

By paying unto the Complainants
in cash upon delivery of a good
and sufficient deed, the sum of
as required under the Agree-

ment Ui, SRR S R $9,500.00
By the defendants executing and

delivering unto the Complainants

a purchase money mortgage for

the sum-GREE GG 9,000.00

to be due in five years from Jan-
uary 26, 1925, with interest at
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6% per annum from the date
fixed for the passing of title, said
interest to be payable semi-annu-
ally. Said bond and mortgage to
contain interest and municipal
lien default clause and insurance
clause, and said mortgage to
cover premises commonly known
as #23 East 19th Street, Bayonne,
N. J., in accordance with a more
particular description by metes
and bounds, as an accurate sur-
vey thereof will show, and as may
be fixed by the Master herein-
after designated.

By the defendants executing and

delivering unto the complainants
a purchase money mortgage for
the smasafte. S o s
to be due in five years from Janu-
ary 26, 1925, with interest at 69
per annum from the date fixed for
the passing of title, said interest to
be payable semi-annually. Said
bond and mortgage to contain in-
terest and municipal lien default
clause and insurance clause, and
said mortgage to cover premises
commonly known as #25 East
19th Street, Bayonne, N. J., in ac-
cordance with a more particular
description by metes and bounds,
as an accurate survey thereof
will show, and as may be fixed by

the Master hereinafter designated.

8,000.00
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By the defendants executing and
delivering unto the complainants
a purchase money mortgage for
thie ¥ S i Gl e e s 9,000.00
to be due in five years from Janu-
ary 26th, 1925, with interest at 6
per annum, from the date fixed
for the passing of title, said inter-
est to be payable semi-annually,
Said bond and mortgage to con-
tain interest and municipal lien
default clause and insurance
clause, and said mortgage to
cover premises commonly known
as #27 East 19th Street, Bayonne,
N. J,, in accordance with a more
particular description by metes
and bounds, as an accurate sur-
vey thereof will show, and as
may be fixed by the Master here-
inafter designated.

5. That the amount already paid on account
of the purchase price by the defendants shall be
considered as applied on account of the purchase
price; the defendants shall receive credit on ac-
count of the purchase price for all money received
by the complainants by way of insurance on the
property described in the contract which was dam-
aged by fire.

L. That the rents of the said premises, taxes,
water rents and premiums on all policies of in-
surance shall be adjusted and apportioned and
that all computations with respect to the amounts
due from the defendants to the complainants upon
the balance of the purchase price shall be com-
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puted as of the date which the Master may fix
for the passing of the title and that title shall
be passed and the rights of the parties adjusted
as of that date.

5. That the said title be passed under the di-
rection of Peter Stillwell, Esquire, 496 Broadway,
Bayonne, New Jersey, one of the Masters of this
Court at a time fixed by him not more than thirty
days from the date of this decree, and of which
date he will give the complainants and the de-
fendants five days’ notice by notice of their re-
spective Solicitors.

6. That if the parties by their respective Solici-
tors can agree with respect to the details of the
closing of the transaction and the passing of fitle,
then there need be no action by the Master or pro-
ceedings before him.

7. That if the defendants shall fail or neglect
to pay the balance of the purchase price together
with the Counsel fee and taxed costs and to de-
liver the bonds and mortgages as required by them
to be done under the said agreement at the time
and place fixed by the Master so to do, then and
in that event upon a tender of a deed by the com-
plainants, the amount which will be found due
and owing from the defendants to the complain-
ants as the balance of the purchase price under
the said agreement together with the counsel fee
and taxed costs of this suit shall be and become
and are hereby impressed as a lien upon the said
lands and premises described in the Bill of Com-
plaint in favor of the Complainants and to the end
that the said lands and premises may be sold pur-
suant to law and under the direction of this Court
to satisfy said lien and that in case a deficiency
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should arise upon such sale the defendants may
be ordered by this Court to pay such deficiency.

8. That the complainants recover against the
defendants their taxed costs of this suit in which
will be included a Counsel fee of $500.00, and
which said taxed costs shall be added to the
amount found to be due from the defendants to
the complainants under the said agreement as
aforesaid.

9. That either party and the Master shall have
leave to apply to this Court for further directions
with respect to the carrying out of the provisions

of this decree upon five days’ notice to the parties
interested.

10. That true but uncertified copies of this de-
cree and of the said taxed costs be served on the
Solicitor of the said defendants within ten days
from the date hereof.

Respectfully advised,

E. R. WALKER,
G

JOHN GRIFFIN,
V. C.

We hereby consent to the form of the above
Decree.
ALEXANDER SECLOW,
Solicitor of the Complainants.

Irving D. GRODBERG,
Solicitor of the Defendants.
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Notice of Appeal.
(Filed December 20, 1926.)
~ IN CHANCERY OF NEW JERSEY.
1

Between
JosepH EpELMAN and SARAH EDEL-
MAN, his wife,
Complainants, L On Bill, &e.

and

ALTER NIDETCH and HyMAN DAVES,
Defendants.

4

The defendants hereby appeal from the whole
and every part of the final decree made in this
Court, in the above stated cause, as declares that
the complainants have at all times been and still
are willing and able in all things to comply with
the terms and provisions of an agreement made
between the complainants and the defendants, and
are entitled to the specific performance of the said
agreement on the part of the said defendants, as
prayed for in the bill of complaint, and as orders,
adjudges and decrees that the agreement for the
sale and conveyance of the lands and premises re-
ferred to and set up in the bill of complaint is a
valid and subsisting agreement, and that the com-

. plainants are entitled to a specific performance

thereof, and as orders, adjudges and decrees that
the defendants do specifically perform the said
agreement by paying unto the complainants the
balance of the purchase price fixed under said
agreement; and as orders, adjudges and decrees
that the amount paid on account of the purchase
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price by the defendants shall be considered as ap-
plied on account of the purchase price, and that
the defendants receive credit on account of the
purchase price for money received by the com-
plainants by way of insurance on the property de-
scribed in the contract which was damaged by
fire; and as orders, adjudges and decrees that the
taxes, water rents and premiums on policies of in-
surance shall be adjusted and apportioned with
respect to the amounts due from the defendants
to the complainants upon the balance of the pur-
chase price to be fixed by a Master therein desig-
nated; and as orders, adjudges and decrees that if
the defendants fail or neglect to pay the balance of
the purchase price, together with the counsel fee
and taxed costs and to deliver the bonds and mort-
gages as required by them at the time and place
fixed by the Master so to do that such purchase
price, counsel fee and taxed costs be impressed as
a lien upon the lands mentioned and described in
the bill of complaint, and that the same be sold
to satisfy the same, and if the amount realized
upon such sale be insufficient that then the de-
fendants be ordered to pay the deficiency.

To THE CoURT OF ERRORS AND APPEALS IN THE LAST
REsorT IN ALL CAUSES.

Dated December 16, 1926.

IrviNg D. GRODBERG,
Solicitor of Defendants.

ALFRED BRENNER,
Of Counsel.

I conceive there is a good cause for appeal in the
above stated cause.

ALFRED BRENNER,
Of Counsel with Defendants.
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Amended Notice of Appeal.
(Filed December 23, 1926.)
IN CHANCERY OF NEW JERSEY.)

3
Between

JoseEpH EDELMAN and SARAH EDEL-
MAN, his wife,

Complainants, \ On Bill, &e.

and

ALTER NIDETCH and HyMAN DAVES,
Defendants.

S

The defendants hereby appeal from the whole
and every part of the final decree made in this
Court by the Chancellor on the advice of the Hon-
orable JouN Grirrin, Vice-Chancellor, in the above
stated cause as declares that the complainants
have at all times been and still are willing and
able in all things to comply with the terms and
provisions of an agreement made between'the
complainants and the defendants, and are entitled
to the specific performance of the said agreement
on the part of the said defendants, as prayed for
in the bill of complaint, and as orders, adjudges
and decrees that the agreement for the sale and
conveyance of the lands and premises referred to
and set up in the bill of complaint is a valid and
subsisting agreement, and that the complainants
are entitled to a specific performance thereof, and
as orders, adjudges and decrees that the defen-
dants do specifically perform the said agreement
by paying unto the complainants the balance of
the purchase price fixed under said agreement;
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and as orders, adjudges and decrees that the
amount paid on account of the purchase price by
the defendants shall be considered as applied on
account of the purchase price, and that the defen-
dants receive credit on account of the purchase
price for money received by the complainants by
way of insurance on the property described in the
contract which was damaged by fire, and as orders,
adjudges and decrees that the taxes, water rents
and premiums on policies of insurance shall be
adjusted and apportioned with respect to the
amounts due from the defendants to the complain-
ants upon the balance of the purchase price to be
fixed by a Master therein designated; and as
orders, adjudges and decrees that if the defendant
fail or neglect to pay the balance of the purchase
price, together with the counsel fee and taxed costs
and to deliver the bonds and mortgages as re-
quired by them at the time and place fixed by the
Master so to do that such purchase price, counsel
fee and taxed costs be impressed as a lien upon
the lands mentioned and described in the bill of
complaint, and that the same be sold to satisfy
the same, and if the amount realized upon such
sale be insufficient, that then the defendants be
ordered to pay the deficiency to the Court of Errors
and Appeals in the last resort in all causes.

Dated, December 23, 1926.

IrviNG D. GRODBERG,
Solicitor of Defendants.

ALFRED BRENNER,
Of Counsel.
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I conceive there is good cause for appeal in the

above stated cause.

ALFRED BRENNER,

Of Counsel with Defendants.

We hereby consent to the filing of the above

amended notice of appeal.

IrviNG D. GRODBERG,
Solicitor of Defendants.

ALEXANDER SECLOW,
Solicitor of Complainants.

Petition of Appeal.
(Filed January 4, 1927.)
NEW JERSEY COURT OF ERRORS AND

APPEALS.
S
Between
JosEpH EDELMAN and SARAH EDEL-
MAN, his wife, On Appeal from
Complainants, { the Court of
Chancery.
and .
ArteEr NioETcH and HyMAN DAVES,
Defendants.
J

To the Honorable, the Court of Errors and Appeals

in the last resort.in all causes:

The petition of Alter Nidetch and Hyman Daves,
the appellants in the above stated cause, respect-
fully show that your petitioners find
aggrieved by a final decre
Chancery, by his Honor,

themselves
e made in the Court of
Edwin Robert Walker,
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Chancellor of New Jersey, bearing date the 6th
day of December, in the year one thousand nine
hundred and twenty-six, wherein the said Joseph
Edelman and Sarah Edelman, his wife, were com-
plainants, and the said Alter Nidetch and Hyman
Daves, were defendants, in this respect, to wit:

That the said decree adjudges that,

1. The complainants have at all times been and
still are willing and able in all things to comply
with the terms and provisions of the said agree-
ment, and that the complainants are entitled to
the specific performance thereof, as prayed for in
the bill of complaint.

2. That the agreement for the sale and con-
veyance of the lands and premises referred to and
&(i up in the bill of complaint is a valid and sub-
sisting agreement and that the complainants are

entitled to the specific performance thereof.

3 : i
y . That the defendants do specifically perform
be said agreement by paying unto the complain-
ants the balance of the purchase price fixed under
sald agreement.

1 That the amount already paid on account
of ll?e purchase price by the defendants shall be
('()1’1.‘;1(101“0(1 as applied on account of the purchase
price; the defendants shall receive credit on ac-
count of the purchase price for all money received
by the complainants by way of insurance on the

property described in the contract which was dam-
aged by fire.

'AT\'D your petitioners humbly appeal from that
part of the decree of the Chancellor which de-

crees, ¢ i
i 5, as aforsaid, upon the ground that the same
Is erroneous for that,
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1. Complainants are not and have not at all
times been willing and able in all things to com-
ply with the terms and provisions of the agree-
ment made between the complainants and the de-
fendants, and complainants are not, therefore, en-
titled to the specific performance thereof.

2. That the agreement for the sale and convey-
ance of the terms referred to and set up in the
bill of complaint is not a valid and subsisting
agreement, and the complainants are, therefore,
not entitled to the specific performance thereof.

3. That title to the premises mentioned and de-
scribed in the bill of complaint, the agreement for
the sale of which is sought to be specifically per-
formed, is defective and title to the same can,
therefore, by reason thereof, not be delivered by
the complainants to the defendants.

4. That the agreement entered into between
the complainants and the defendants was pro-
cured by fraudulent means and the complainants
are not, therefore, entitled to the specific per-
formance thereof.

5. That the premises described in the agree-
ment sought to be specifically performed were,
through the negligence of the complainants, per-
mitted to come into a dilapidated condition, to
deteriorate in value, to become untenanted and re-
main untenantable and unfit for human habita-
tion, with the result that the value has so far de-
preciated that to compel the defendants to accept
title thereto would work an irreparable injury and
damage to the defendants, thereby making it in-
equitable to enforce said agreement.

Your petitioners, therefore, pray that the said
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decree of the said Chancellor may be in the par-
ticulars aforesaid reversed, set aside and for
nothing holden.

And that your petitioners may have such relief
in the premises as to this Honorable Court may
seem meet.

IrviNG D. GRODBERG,
Solicitor of Appellants.

ALFRED BRENNER,
Of Counsel with Appellants.

I conceive there is good cause for appeal in the
above stated cause.

ALFRED BRENNER,
Of Counsel with Defendants.

Answer to Petition of Appeal.
(Filed April 13, 1926.)

NEW JERSEY COURT OF ERRORS AND
APPEALS.

Between

JosErH EpELMAN and SARAH EDEL-
MAN, his wife,

Complainants-Appellees, }On Appeal
and

Avrter NmDETCH and HyMAN DAVES,
Defendants-Appellants.

7

The answer of Joseph Edelman and Sarah Edel-
man, his wife, the above named appellees, to the
petition of appeal of Alter Nidetch and Hyman
Daves, the above named appellants. '

from Chancery.
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These appellees, not admitting the truth of all
or any of the matters in the said petition of ap-
peal contained, for answer thereto nevertheless
admit that a decree was on December 6th, 1926,
made and entered in the Court of Chancery of
New Jersey, in the above entitled cause, for the
purposes in said petition mentioned and as there-
in set forth; but as to the substance and form
of said decree, these appellees beg leave to refer
thereto when the same shall be produced.

These appellees are advised and believe that the
said decree is agreeable to equity; and they pray
that the same may be affirmed with costs to be
taxed in favor of these appellees.

SECLOW & NESSANBAUM,
Solicitors of Appellees

ALEXANDER SECLOW,
HArRrY B. DEMBEE,
Of Counsel with Appellees.

New Jersey Gourt of Errors and Appeals

Between

JosEPH EDELMAN and SARAH
EDELMAN,
Complainants-Appellees,
On Appeal.
o Pl
ALTER NIDETCH and HyMmAN
DAVEs,
Defendants-Appellants.

BRIEF OF APPELLANTS.

Statement of Facts.

On June 10th, 1924, Joseph Edelman and Sarah
Edelman, his wife, entered into a contract with
Alter Nidetch and Hyman Daves, under and by
the terms of which Edelman and his wife agreed
to convey, and Nidetch and Daves agreed to pur-
chase property in the City of Bayonne, known as
23-25-27 East 19th Street, the consideration being
the sum of $36,000, to be paid partly in cash and
partly by the execution of bonds secured by mort-
gages. It was agreed that title was to be passed
on August 1st, 1924 (C., pp. 4-10).

Specific performance was prayed for in a bill
of complaint filed by the plaintiffs upon the re-
fusal of the defendants to accept title. Numerous
objections were raised by the defendants as a
basis for their refusal to accept title, none of
which, however, are important in the determina-
tion of this appeal, with the exception of the one
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in which it is claimed that the defendants should
be relieved of performance by reason of the fraud
of the complainants in misrepresenting the cause
of the vacancies existing in the buildings in ques-
tion, this being the only ground relied on at the
trial of the case (C., p. 90, lines 1-10).

The Court, after final hearing, determined that
fraud had not been established and a decree was
allowed commanding the defendants to specifical-
ly perform the contract made. From this decree
an appeal has been taken into this Court.

Argument,

In view of the decisions rendered in this Court,
it can be considered the settled law that specific
performance will not be granted where a contract
is procured by fraud.

Muller v. Weiss, 91 N. J. E. 321; 109 A.
357,

The only question, therefore, to be determined
is whether the proof was sufficient to warrant the
Trial Court in determining that the contract in
question was procured by fraud and that the de-
fendants should by reason thereof be relieved of
performance.

The contention made at the trial was and still
is that fraud was established and that the Court,
therefore, erred in granting the decree appealed
from, and, to determine the merit of this con-
tention, it will be necessary to review the evidence.

Irving D. Grodberg, who is a member of the Bar
of this State, having been admitted to practice in
1921 (CG., p. 21, lines 21-22) testified that as the
result of a telephone conversation, he went to the
property described in the contract and was shown
through the same by Edelman, and learned that
there were thirteen vacancies in the buildings,
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which had been so constructed that they could be
occupied by thirty-six families (C., p. 23, lines 12-
22); that in view of this fact Nidetch and Daves
would not entertain the proposition of purchasing
the same (C., p. 24, lines 5-15), but were finally
induced to enter into the contract as the result of
a representation made by Edelman that the vacan-
cies were caused as the result of court proceedings
instituted by him to compel the tenants to remove
from the buildings, and not because they had vol-
untarily removed therefrom, the exact testimony
being as follows (C., p. 24, lines 17-40) :

“Q. Was Mr. Edelman there? A. Mr. Edel-
man was there at the time, on East Nineteenth
Street. We were trying to induce Messrs.
Daves and Nieditch (we, the brokers, Mr. Nes-
sanbaum and myself) and Mr. Edelman was
there, and he was trying to persuade them
also, to buy the property; and Mr. Edelman
sald, “Why, those thirteen families would be
there if it were not for the fact that I had
put them out,” he says; ‘I served them all with
notices, and took them into the District Court,
where they were dispossessed.” Daves and
Nieditch asked them, “Why did you do any-
thing like that? He said, ‘I had a Polish
party that wanted to buy one of the houses,
and the condition upon which he would take
that house was that the entire building had to
be emptied before he would take it, because
he intended making alterations on the build-
ing, and did not want to have the trouble, due
to the laws in New Jersey here at the present
time relative to tenants. He didn’t want to
have the trouble of putting those tenants out,
and therefore he wanted that one building
completely empty.”

This evidence is corroborated by the defendant
Nidetch (C., p. 77, lines 2-20), who says that had
he known that the buildings were vacant as the
result of the inability of Edelman to procure ten-
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ants, instead of as represented by Edelman that

he had caused the tenants to remove therefrom,

he would not have entered into the contract (C,
p. 77, lines 25-40). -

There is further corroboration by the other de-
fendant Daves, who testifies to the same conversa-
tion (C., p. 80, lines 20-40; p. 81, lines 1-10). Daves
likewise insists that he would not have executed
the contract except for the representations made
(C., p. 86, lines 1-13). :

Grodberg further testifies that as the result of
information brought to him by Daves and Nidetch,
he caused an inspection to be made of the records
to determine whether dispossess proceedings had
been instituted as claimed by Edelman (C., p. 26,
lines 1-13).

Grodberg further testifies that as the result of
information brought to him by Daves and Nidetch,
he caused an inspection to be made of the records
to determine whether dispossess proceedings had
been instituted as claimed by Edelman (C., p. 26,
lines 28-33). The result of this inspection is shown
by the testimony of Gustav F. Ruh, the Clerk of
the Bayonne District Court, who testified that only
two actions had been instituted in that Court to
dispossess tenants (C., p. 74, lines 35-40), the first
of which was brought April 11th, 1924; the second
on June 6th of the same year, both of which were
for non-payment of rent, and not as claimed by
Edelman in his representation as the result of a
notice to move (C., p. 75, lines 1-40). At the con-
clusion of his testimony it was conceded that the
Bayonne District Court was the only Court that
would have jurisdiction over dispossess proceed-
ings involving the buildings in question.

After learning this situation, the attention of
Edelman was directed thereto by Grodberg, about
July 27th, 1924, a few days before it was agreed
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tha.t title was to be passed (C., p. 27, lines 19-25)
which was later supplemented by a letter und ’
date' of August 13th, 1924, which it is admitted wer
received and which is here set forth at length bif

cause of same being inady -
~ ertentl i on
the State of the Case: y 1itted from

“August 13th, 1924.

Mr. Joseph Edalman,
131 Cator Avenue,
Jersey City, N. J.

Dear Sir:

{(AS requested by you when at my office a few
days ago, I am setting forth in writing my ob-
jections to the title to 23-5-7 East 19th Street

Bayonne sold b :
% y you to N :
They follow};; o Nidetch and Davis.

il (& e V
:I‘here ‘c-lre 1t nement Hous ’iolations
| S
a Ccopy of which has already been served yYou

2. Lis pendens filed on mortgage.

3. Deed 1025-649 mad
e to Frank Haas.
;i()es not appear that Frank Haas ever d{::edeldt
1€ property nor does his name appear in the

sheriff’s deed. What 1
et has become of Frank

4. Deed 739-431 is an :
' executor’ y
cites One Dollar consideration. gl

5. Incorrect descripti in ti i
ot ription in title deed as it

6. Thi e
propertl;,ls property encroaches on adjoining
_I have advised you of the obiecti
llfaxtflls and Nidgtch relative to the tjl'oullo(igsh:;)(g
T%f 1e police with the tenants in this property
1ey state that this is the real cause of th(;
}elnptle.s as not the fact, as you stated, that vou
lave dispossessed all the tenants who had oc-
cupied the flats that were then empty.

Yours very truly,

IDG:BL (Signed) IrviNg D. GRODBERG.”
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There is no dispute about the fact that the thir-
teen vacancies existed, the same being mentioned
and admitted by the contract (C., p. 6, lines 1-15).

There is denial, however, that the representa-
tion was made that the vacancies were created by
the act of Edelman in causing the tenants to be
involuntarily removed.

Edelman corroborates the testimony of Grod-
berg, Nidetch and Daves to the effect that the
reason was asked for the unusual amount of empty
apartments, but claims that he gave as the cause
therefor that white people had removed from the
buildings because he had rented some of the apart-
ments to colored people (C., p. 106, lines 1-35).

In considering his testimony, however, the fact
must be recognized that being a party to the suit,
it would be most natural that he would not hesi-
tate to color his testimony so that he might gain
the benefit of a decree, and an examination of
his_testimony will undoubtedly leave the impres-
sion that in furtherance of this end he was both
evasive and contradictory. Although he testifies
that the reason for the vacancies was, due to the
fact that colored tenants had been permitted to
rent the premises, he admits that during the entire
time such colored tenants were in the property
that families, both white and colored, had moved
in and out over a period of two years, so that this
could not be the real cause of apartments being
vacant.

Little credit can be given to the testimony of
Nessenbaum, the witness produced by Edelman.
Although all other witnesses agree on the fact
that it was Daves and Nidetch who broached the
subjec‘t' of vacancies, Nessenbaum testifies to the
contrary, that Edelman, without prompting and
without suggestion from anyone, volunteered the
information that thirteen vacancies existed (o
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p. 126, lines 1-25). This same witness likewise
disagrees with all other witnesses concerning the
question as to whether or not a reason was as-
signed for the apartments being vacant. He was
unquestionably present both at the buildings and
later in Grodberg’s office when the contract was
prepared, and states that he has no recollection
of any reason being assigned as the cause of the
vacancies (C., p. 131, lines 1-35). Although all
other witnesses agree that there was considerable
discussion concerning this subject, he asserts that
no particular attention was paid to it, but that
Daves and Nidetch immediately agreed to execute
the contract claiming that it made no difference
to them, his testimony being,—

“Q. And they did not ask the reasons for
the vacancies there? A. No, sir; I don’t re-
member that.

“Q. As soon as they were told there were
thirteen vacancies there they said, ‘That don’t
make any difference; we are satisfied to take
the property’? A. Yes.

“Q. You are sure of that? A. I am sure of
that; and I am sure of another thing—

“Q. Never mind that; you are sure of that?

A. Of what?
- "Q. That, as soon as Edelman said, ‘There
1s thirteen vacancies,” they said, ‘That don’t
make any difference, we are satisfied to take
it'? A. Yes” (C., p. 129, lines 22-35).

: Alexander Seclow, a member of the Bar of this
State, and a witness produced by the defense, says
very frankly that he did not become interested
in this contract until Edelman came to him after
the receipt of the letter of August 14th. He admits
tl?zlt there was considerable discussion between
himself and Mr. Grodberg concerning the repre-

sentations which were alleged were made as an
induce :

111(.,g(,(111e11t to procure an execution of the contract
by Daves and Nidetch (C., pp. 99-102).
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There is nothing in the testimony of Seclow,
therefore, which can be helpful in determining
whether or not the claimed representations had
been made and it must be determined whether
the truth was told by Edelman and Nessenbaum
on the one hand, or by Grodberg, Nidetch and
Daves on the other.

As previously indicated Edelman was interested
and testified in such a rambling, contradictory and
evasive manner as to make his story incredible of
belief. No corroboration is afforded by Nessen-
baum’s testimony, who seems to have no recol-
lection whatsoever concerning any statement that
might have been made relative to the reason for
the vacancies.

To the contrary, the stories of Nidetch and
Daves, although interested parties, remain un-
shaken under cross examination.

The testimony of Grodberg certainly merits
serious consideration. He is a member of the
Bar of this State, in good standing, and it must
be presumed necessarily realizes the sanctity of
his oath. Coupled with this is the further fact
that there was every possible reason for him to
desire that the contract should be consummated.
He was acting in the dual capacity of broker, as
well as attorney, and his evidence stands uncon-
tradicted that as broker he was to receive a com-
mission, which was contingent upon title being
passed (C., p. 22, lines 1-15).

Certainly, it cannot be assumed that a member
of the Bar, realizing the penalty that might be
inflicted for giving false testimony, would delib-
erately commit perjury realizing that in so doing
he would deprive himself of earning the com-
mission which all parties agree was to be paid only
in the event that title passed.

g

It is, therefore, our contention that his testi-
mony should have been taken as true, and if so
accepted, then it cannot be disputed that a false
representation had been made, that the same was
material, that it induced the making of a contract
and because of its falsity should defeat the right
of the complainants from receiving the benefit of
the remedy accorded to them.

We, therefore, respectfully urge that there
was error in the determination of the Court
below which warrants a reversal.

Respectfully submitted,

ALFRED BRENNER,
Of Counsel with Appellants.



New Jersey Gourt of Errors and Appeals

Between

JoserH EDELMAN and SARAH
EDELMAN,
Complainants-Appellees,
: On Appeal.
ALTER NIDETCH and Hywman
DAVES,
Defendants-Appellants.

BRIEF OF APPELLEES.
Statement of Facts.

This is an appeal from a decree of the Court of
Chancery entered December 6th, 1926, wherein the
Court specifically directed the defendants to per-
form a contract entered into between them and the
complainants on June 10th, 1924, a copy of which
confract is annexed to the bill of complaint and
is set forth at length in the State of the Case
(Case, pp. 4 to 10 inclusive). From the decree so
entered, the defendants appeal, replying solely
upon the ground that fraud was perpetrated by the
complainants in misrepresenting the cause of the
vacancies existing in the buildings sold.

POINT 1.

The rule of caveat emptor applies.

There was no relation of trust between the par-
ties. In the case of Freedman V. Kensico Realty
Co., 131 Atl. Rep. 916, it was held that
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“The doctrine of caveat emptor is e.tpplica!)le
to the purchase of real estate, and is applied
as well in equity as at law.”

Assuming as true that the manner in which one of
the houses became partly vacant was honestly
considered by the defendants as an inducing cause
to purchase, it would have been quite an easy 111.at-
ter for them to have checked up this miorn?at@n
by examining the records of the Bayonn.e D}stnct
Court. In the case of Freedman v. Kensico Realty
Co., supra, it was held that

“Courts do not aid a purchaser of real estate
who is carelessly indifferent to.the use of ordi-
nary caution before enteripg into a conti‘a_cit:
when he is left free and uninfluenced to ma_itc
examination of the property a.nd to eXGI‘C]bC‘
his own judgment in determining whether oz

not to buy.”

POINT II.

The defendants were not justified in rely-
ing and did not rely upon the alleged mis-
representations.

It is an established principle that there mu:?t be
a reliance upon the fraudulent misrepresentations.
Prof. Pomeroy, in Vol. 2, page 890, lays down the
rule that

“Unless an untrue statement is bel'ieyed anl(i
acted upon, it can occasion no legal injury. 1
is essential, therefore, that the party addressec
should trust the representatioq, aqd be‘ SO
thoroughly induced by it that, judging fl?ln;
the ordinary experience of mankind, in };
absence of it he would not, in all reasonab e
probability, have entered into the contract or
other transaction.”

In the light of this rule, can it be maintained that

3

the defendants relied upon the alleged representa-
tion and that they were induced to rely upon it?
The premises consisted of three large tenement
houses and it is quite obvious that they were of the
poorest type as will appear by reference to the
contract (Case, pp. 5 and 6), the rentals being $4
and $5 a room. The testimony further discloses
that the houses were occupied by foreigners and
negroes. As a matter of fact, Hyman Daves, one
of the defendants, testified (Case, p. 87, line 10)
that it was immaterial to him whether the tenants
were colored or white:

“Q. These houses, the three of them, are oc-
cupied almost entirely by colored people,
aren’t they? A. It is no difference to me
whether they are colored or white.”

And Hyman Daves further testified (Case, p. 89):

“Q. But he told you there was a lot of fights
in there by the different tenants? A. Yes.

“Q. And it was raided by the police? A.
Yes.”

This testimony referred to a conversation which

the defendant Daves is admitted to have had with
Edelman. In view of the character of the houses,
til(z'slass of tenants inhabiting them and the obvi-
ousndifference of the purchasers to such an im-
portant matter as whether the tenants were white
or colored, and in view of the willingness of the
defendants to purchase property after being told
that there had been many cases of disorder in the
property and raids by the police, it seems incom-
prehensible that the defendants could have been
Swayed one way or the other because of the cir-
cumstances under which some of the tenants had
already removed from the premises.

Although Grodberg was apparently acting for
seller and buyers, his testimony, if credited, would
show unusual solicitude for the interests of the
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defendants. At the time negotiations were going
on, rent laws were in effect which made it prac-
tically impossible to dispossess a tenant except for
the non-payment of rent. These laws were a mat-
ter of common knowledge and were certainly
known to Mr. Grodberg. Yet when the alleged
statement of the dispossession of the tenants was
made to him, he made no further inquiry. The
defendants and Grodberg state that they were in-
formed that Edelman had stated to them that he
had actually dispossessed eight tenants because
a prospective purchaser had expressed an inten-
tion to alter the building. It seems inconceivable
that three men of the intelligence of the purchasers
and their attorney could have placed the slightest
credence on such a statement had it been made.
The testimony shows that there were vacancies in
the two other houses at the time the contract was
made, and yet the complainant is alleged to have
stated to the defendants and their attorney that
without entering into any contract at all, but be-
cause of the possibility of entering into a con-
tract with a prospective purchaser who desired to
make alterations, he had dispossessed two-thirds
of the tenants in the building. Aside from the fact
that Grodberg must have known the impossibility
of dispossessing tenants because a prospective
buyer might possibly want to make alterations,
the entire representation runs so counter to the
ordinary experience of mankind that no reason-
able men could have relied upon it. In view of
the then existing landlord and tenant legislation,
such a representation as is alleged to have been
made should have caused an immediate exam-
ination of the records which were available in the
Bayonne District Gourt. The failure to make Sl.l(lh
inquiry proves either that no such representation
was made, and that even if made, was considered

of little importance.
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POINT III.

The defendants are estopped because of
their failure to promptly disaffirm.

: I;omeroy, Vol. 2, page 897, lays down the rule
1a

f‘AlI these considerations as to the nature of
misrepresentations require great punctuality
and promptness of action by the deceived
party upon his discovery of the fraud.h The
person who has been misled is required, as
soon as he learns the truth, with all reas’()ni
able diligence to disaffirm the contract. or
abandon the transaction, and give the o’ther
party an opportunity of rescinding it, and of
restoring both of them to their ()I:igilial posi-
tion. He is not allowed to go on and derikve
all possible benefits from the transaction. and
thep claim to be relieved from his own’obli—
gations by a rescission or a refusal to perform
:)n his own part. If after discovering the un-
rth Qf the representations, he conduects him-
self with reference to the transaction as though
it were still subsisting and binding, he thereby

walves all benefit of and relief from the mis-
representations.” :

'I:l1is principle has been applied in the case of
‘[;;llllllx‘llel" v. Wassmer, 77 N. J. Eq. 537, 77 Atl. Rep.
05 3 %

The contract was dated June 10th, 1924. The
deed was to have been delivered August 1st next
ensuing the date of the contract. That on August
14th, 1924, a list of objections was handed to the
(‘f}lpplainant by Mr. Grodberg, seven in number.
?{115 list was in the form of a letter and marked
‘Exhibit C-6,” and although a copy of it does not
appear in the state of the case, it may be found
on page 5 of the appellants’ brief. In the state
of the case, the letters which passed between the
attorneys of the parties are not set forth. The
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following letters were written by Mr. Seclow to EXHIBIT C-7.

Mr. Grodberg: Alexander Seclow

EXHIBIT C-5

Alexander Seclow
473 Broadway
Bayonne, N. J.

September 4th, 1924

Irving Grodberg, Esq.
590 Avenue G
Bayonne, N. J.

Dear Sir:

With further reference to the Edelman fitle,
you do not state in your letter your attllud(i
toward the other objections in your letter of
the 14th ult. Am I to understand you are
satisfied as to all the matters except the tene-
ment house violations? If so, will you also
kindly inform me whether or not your chcnt
will take title if all tenement house violations
other than painting are removed? .

Mr. Edelman informs me that if your client
is willing to take title if the viol'ations are
removed, he can have such violations reme-
died within one week from the date you notify
him that you will take title.

Very truly yours,

ALEXANDER SECLOW
AP :H807

473 Broadway
Bayonne, N. J.

November 14th 1924

Irving Grodberg, Esq.
590 Avenue C
Bayonne, N. J.

Dear Sir:

With further reference to the matter of the
Edelman-Nidetch & Daves contract, Mr. Edal-
man can acquire a strip of land 1.40 feet in
width, if your clients will state that they will
take title when such strip is acquired.

You will appreciate the fact that Edalman
does not desire to acquire this land if your
clients have no intention of consummating
their contract. All the original objections have
been disposed of and your last claim concern-
ing the shortage of land certainly should have
been made before Edalman went to the ex-
pense of placing the houses in condition com-
plying with the tenement house laws. Mr.
Edalman questions the good faith of your cli-
ents in raising this point at this time as they
certainly must have had some prior knowl-
edge of it.

Kindly advise?

Very truly yours,
AP;5807 ALEXANDER SECLOW

These letters and the testimony of the witnesses,
Grodberg and Seclow, conclusively negate any
suggestion of a rescission. The defendants con-
ducted themselves in such manner as to conserve
any benefit that could arise from the transaction.
The letter from the witness Grodberg to Seclow,
which follows, again shows that the defendants
had no intention of rescinding for if they had felt
themselves aggrieved by fraud, there would have
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been no necessity of any conference to reach an
“understanding”:

EXHIBIT C-8.

Irving D. Grodberg
590 Avenue C

Bayonne, N. J.
October 24th 1924

Alexander Seclow, Esq.
473 Broadway
Bayonne, N. J.

Re: Davis to Nidetch.

Dear Sir:

I would like to arrange a conference be-
tween vourself, Mr. Adelman, Mr. Davis, Mr.
Nidetch and myself, to see if we can reach
an understanding in the above entitled matter.

Very truly yours,
IDG:BL IrviNGg D. GRODBERG.

There would have been nothing to negotiate over.
The only reasonable action that they would have
taken under such circumstances would have been
a peremptory demand for the return of their de-

posit and expenses.

POINT 1IV.

The very subject-matter of the alleged
misrepresentations was considered and dis-
posed of by the written agreement of the

parties. |
The contract, which was prepared by Mr. Grod-

berg, who was certainly not unfriendly to the de-
fendants, contains this clause:

“This contract is entered into upon the
knowledge of the parties as to the value of the

9

land and whatever buildings are upon the
same, and not on any representations made as

to the character or quality” (Case, p. 7, lines
34 to 38).

The misrepresentations are alleged to have been
made concerning the occupancy of one of the
buildings. Conveyancers with wide experience
will readily note the unusual fulness of detail as
to this very subject-matter (Case, p. 5). These
elaborate particulars would indicate that every
possible phase of the matter of tenants and their
rentals had been reduced to writing. Yet the de-
fendants now contend that a most important and
material matter was discussed, but was not in-
serted in the contract. These details are prefaced
by the introduction “It is represented by the par-
ties of the first part,” etc. (Case, p. 9, line 18) and
then follows a recital of a notice given to a ten-
ant for removal. It would indeed be a dangerous
precedent to permit testimony to supplement a
matter that was so painstakingly provided for by
the parties themselves in writing .

POINT V.

The testimony is convincing that no mis-
representations were made,

The defendants in their brief attempt to build
up a case of fraud by extolling the veracity of
their own witnesses and more especially the lofty
disinterestedness of Grodberg, and on the other
hand they endeavor to demonstrate the utter
worthlessness of the testimony of the complainant
and his witnesses. It must occur to any person
Who has observed a witness on the stand that it is
impossible to translate into cold print the man-
her and demeanor of the witness, the favorable
Or unfavorable atmosphere and effect created by
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the testifying witnesses, the impression left upon
the hearer as to the mentality of the witness and
the reaction upon the hearer by the intonation of
the voice, the gestures, the faltering manner, or
his overaggressiveness in answering. The com-
plainant is alleged to have inveigled the defend-
ants into a contract which they otherwise would
not have made. With an affirmation on one side
and a denial on the other, in determining the
truthfulness of the witnesses, who is more compe-
tent than the Vice-Chancellor who sat and ob-
served and heard the witnesses?

But while the impression made upon the Vice-
Chancellor should have great persuasive force in
a situation where evidence is so conflicting, the'
printed record alone repudiates the charg‘e of
fraud. We have already stated that it was highly
unreasonable that the alleged representation, even
if made, could have been given serious considera-
tion by the purchasers. Under the tenancy' laws
as then in effect, the tenants could not be dispos-
sessed by the complainant and the defendtant and
their attorney undoubtedly knew it. Their state-
ment that they believed that on the strength O.f a
possible sale the complainant had almost e:mptle'd
his building of tenants, is absurd, especially in
view of the vacancies in the other two houses.
Their story lacks plausibility and its mere narra-
tion creates an atmosphere of unbelief; it imposes
a severe strain on one’s reason that such a repre-
sentation was made and credited. :

The record presents instances of contradlctgrl}'
testimony upon the part of 'tl'}ke defendants Whlci
must have been very damag% to them at j[he hear
ing. Mr. Grodberg states that he ascertained that
the representations were untrue about 'July 27th

(Case, p. 42, line 32). On Case, p. 26, lines 20 to
41; p. 27, lines 1 to 25, the witness, Grodberg,

testified as follows:
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“Q. Did you subsequently make an investi-
gation for the purpose of verifying whether or
not these tenants had moved as a result of

notice and dispossession in the District Court? -

A. Well, Mr. Daves and Mr. Nieditch made an
inspection before passing the title, and they
were advised that nobody had been dispos-
sessed in that building, that they had moved
voluntarily.

“Q. And what did you do as a result of that
information being carried to you? A. I had
an inspection of the docket of the Bayonne
District Court made, and found that no such
dispossessions had been made by Mr. Edel-
man in’ those buildings.

“Q. What did your examination to the Dis-
trict Court docket show as to the number of
dispossessions that there had been, and how
those dispossessions came about? A. I did
not personally make the inspection, my clerk
made it, and he is in court.

“Q. And the Clerk of the Court is here to
testify to it? A. The Clerk of the Court is
also here, and the clerk in my office who in-
spected it.

“Q. Did you make known to the sellers of
this property what you had found out concern-
ing these vacancies—that his representations
were not true? A. Mr. Edelman came around
at the time of passing title, which was a couple
of days before—two or three days before—
and I spoke to him about it; and I also told
him about some objections to the title. He
came in two or three times in between this—

“The Vice-Chancellor: You say two or three
days before the title was passed?

“The Witness: That is right—about the
26th or 27th.

“Q. Before the time fixed for passing the
title? A. Before the time fixed for passing the
title; the time was August 1st, I believe, and
this was about July 27th—two or three days
before.

“Q. You say that you spoke to him at that
time about this situation, and also as to other
objections? A. That is right.”
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His clerk, Fred Feinberg (Case, p. 74, lines 19 to
21), testified that the inspection was made by him
the week of the hearing in the Court of Chancery,
a year and one month after title was scheduled to
have closed. The witness Grodberg testified (Case,
p. 24, lines 15 to 20) that the misrepresentation
was made at the property. The witness Nidetch
testified that the misrepresentation was made for
the first time when the contract was being pre-
pared in Mr. Grodberg’s office (Case, p. 79, line 35).
The other defendant, Daves, obviously sensing the
conflict, sprang into the breach and attempted to
save the situation and he testified that the state-
ments were made in both places (Case, p- 80, line
41; p. 81, lines 1 to 5), but even the printed record
of his testimony lacks conviction because the ques-
tion was evidently aimed to elicit a favorable an-

SwWer .

“Q. And what is your recollection as to
where that conversation was had—was it at
the buildings, or at Mr. Grodberg’s office? A.
It was outside of the building at East Nine-
teenth Street. Then, after that, we had the
same talk in the office, too, you know.

“Q. You mean you had the talk in both

places? A. Yes, sir.”

The defendant, Daves, must have again left a most
unfavorable impression in the following testimony

(Case, p. 81, lines 33 to 37) :

“Q. What did you say to that? A. Well, it
was funny to me; and I said, “What is the
idea to move them out? And he said, “Well,
that is the way the man wants it; he wants to

alter the house.”

It is difficult to believe that the defendant Daves
did not continue to believe that the idea of dis-
possessing tenants was “funny’” even in view of
the alleged reason given by complainant.
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: Bl}t the untruthful witness, even thoush shrewd
1s' often caught unaware, for he not m?lvkco‘ntr‘ :
d'lCted the testimony of Grodberg, but hisvown tcz:
timony (Case, p. 82, lines 18 to 29) when he shiftekd
the scene of discussion as to the vacancies t(; Grod-
berg’s office. Daves contradicts Grodberg and th
d.efendant, Nidetch, in the instance alre;d n ;
l{()lled (Case, p. 89, lines 1 to 3), wherein }llle lteif_
tified tha't he knew of fights and policé raidseibl;
the premises. There was no testimony that Daves
ever ha.d any conversations with the vcomplain‘mkt
o'xcept in the presence of Grodberg and the co—zi
fendant, Nidetch. Yet, the two last-named \'"i—
nesses had heard nothing about the disorders ;l i
the raids until a long time after the contml(]':
.I)u\jos, on the other hand, apparently had no cob.
,!(%c'tlons to buying a house which had been inhab—
ited by tenants of mixed color and WlﬁCh was tl !
scene of fights and police raids. Opposed to tl:e
lf¥S[111101])T of the defendants and their witn *C
Grodberg, which in many material respects canibst,
be reconciled, there is the testimony of the\ witn :
Ash.oa Nessanbaum and of Alexander Seclow Telss
testimony of Edelman is reasonable and. mu]si

carry icti
; OH}CfonVlctlon. Nessanbaum, who is a co-broker -
. with Gr

rodberg, corroborates Edelman and the tes-

t‘mmny 'of Alexander Seclow stands entirely un-
;(])zl;.(tli(‘\aglctgd. Seclow te.stiﬁes that no mention was
tCllan‘ts B;O:Odberg to l.nm of the dispossession of
fo aitede a prospectlv.e purchaser who desired
uncontradi ?i?Perty. His testimony which stands
were th(e cled was to the effect that the houses
t(\stifie(i tsctelne of fights among the tenants. He
houses WO o5 effect that Grodberg told him the
v Da»ﬁ(ﬂer(ra in bgd repute because of a visit by
. tenam?&agon in conseq%lence of a fight among
o S (Case,‘b, 91, lines 21 to 35). There

¢en no question of any misrepresentations,
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but it was rather the effect upon the houses by
events that had transpired. This was again brought
out (Case, pp. 99 and 100). Much light is thrown
upon the situation by the testimony of Seclow con-
cerning the negotiations carried on between them
concerning the various infirmities in the title and
mentioned in Grodberg’s letter of August 14th.
These negotiations were carried on over a period
of months and at no time did Grodberg state that
his clients would not take title, but that the dis-
cussions were for the purpose of straightening out
any imperfections in the title and as a result Sec-
low went to considerable effort for this purpose.
That even at the time of the tender of the deed in
Grodberg’s office, nearly one-half year after title
was to have closed, no complaint had been made
by the defendants, Daves and Nidetch, about any
misrepresentations. That as a matter of fact, Ni-
detch at that time (Case, p. 94, line 35) was willing
to forfeit the deposit if he could be released from
further obligation under the contract.

The complainant testified that he had requested
Grodberg for permission in writing from the de-
fendants to rent vacant apartments at a lower
rental (Case, p. 108, lines 22 to 40; p. 109, lines 1 to
40; p. 110, lines 1 to 20). In this Edelman is cor-
roborated by Grodberg (Case, p. 62, lines 15 to 31;
p. 63, lines 17 to 40, and by Nessanbaum (Case, p.
125, lines 17 to 33). Grodberg testified that he took
up with his clients the matter of renting at re-
duced rates and that he informed Edelman that it
would be all right to do so (Case, p. 63, lines 28
to 40). Strangely enough Daves emphatically de-
nies that he consented to the renting at lower
rental or authorized Grodberg to consent to the
same. A more decided conflict would be difficult
to conceive (Case, p. 89, lines 30 to 40).

The testimony of the complainant as to the dis-
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possession of the disorderly tenant shows that he
concealed nothing (Case, p. 107, lines 39 and 40;
p. 108, lines 1 to 21) and this very information was
embodied in the contract.

The defendants in their brief on page 8 seem to
stress the infallibility of Grodberg’s testimony be-
cause of his vocation, and also because of his tes-
timony apparently against his pecuniary interests.
We are not impressed that the oath of a member
of this bar is more sanctified than that of any
other witness. As to the matter of the contin-
gency of his commission, it is at least probable
that his reward in the event of the defendants’
success in this matter would greatly exceed his
share of the brokerage commission which is but
$400. Not only does the evidence of the complain-
ant and his witnesses greatly outweigh the evi-
dence of the defendants and their witnesses, but
even if there was an even balance, the comnlain-
ant would still be entitled to his decree. It was

hveld in Babirecki v. Virgil, 130 Atl. Rep. 728, 98
N. J. Eq. 118:

“\Vl.lere a transaction is capable of two con-
structions, one that comports with honesty
and one with dishonesty, the former should
be adopted by the courts.”

CONCLUSION.

The record of the case is illuminating upon the
conduct of the defendants and their motives
throughout the entire transaction. At about the
time the title was to have been closed doubts be-
gan to creep into their minds concerning the wis-
dom of their purchase. They evidently were not
sure that they had made a bad bargain and prob-
ably (?(zsired to hold the matter in fieri for as long
a period as they could so that in the meantime
they could resell, or hold on if property enhanced
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in value, but as time went on they found that real
estate values were declining, and while hitherto
they had seized upon every available pretext to
delay the closing, the notice to make time of the
essence brought an end to this temporizing and
they were forced to take or leave the property.
Although they contended that from the very begin-
ning they had been deluded about the tenancies
they nevertheless exhibited sufficient attachment
to the property to cause the complainant to make
extensive repairs and alterations for the removal
of tenement house violations, and caused him to
purchase a strip of land because of an error in
the description made in the contract. They un-
doubtedly speculated upon the chances of the prop-
erty increasing in value and when they found that
it was otherwise they offered to forfeit their de-
posit rather than take the property, and when this
was refused they claimed misrepresentation.

We therefore respectfully urge that there
was no error in the determination of the
Court below and that its judgment should
be affirmed.

Respectfully submitted,

ALEXANDER SECLOW,
Harry B. DEMBE,

Of Counsel with
Complainant-Appellee.
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