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Bill of Complaint. 

(Filed February 7, 19'25.) 

In Chancery of New Jersey 
To the Hon orable EDWIN ROBERT WALKER, Chan-

cellor of the State of New Jersey: 

The complainants, .Joseph Edelman and Sarah 
Edelman, his wife, of the City of New Jerse y, 
County of Hudson and State of New Jersey, re-
spectfully shows that: 

1. On June 10th, 19'24, they entered into a writ-
ten contra ct with the defendants, Alter Nidetch 
and Hyman Daves, wherein they agreed to con-
vey by warranty deed, free from all encumbrances, 
except as therein stated, the premis es described in 
the said contract, for the sum of $36,000.00 . A true 
copy of the said contract is hereto annexed, 
marked Schedule 1 and made part hereof. 

2. Although the title wa s to have been closed 
August 1st, 19·24, according to the terms of the 
contract, the date of closing wa s postponed by the 
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20 

respective parties by mutual consent from time 30 
to time. 

3. The defendants, after the date set for the 
closing of title, raised a number of questions and 
objections relative to this title which were all 
satisfact orily disposed of. 

4. One of the objections made by the defen-
dants for their failure to take title was the fact 
that the complainants owned 72.60 feet in width, 

40 



10 

20 

30 

40 

2 

Bill of Complaint. 

whereas the contract called for at least 74 feet 
in width. These complainants charge that such 
objection and other objections were not made in 
good f ailh, but nevertheless these compl ainants 
obtained title to an additional strip of land of 
one and five-tenths (1.5) feet, so that they were 
enabled to convey lands of more than the dimen-
sions shown in the CQntract, but the defendants 
nevertheless declined thereafter to take title. 

5. On January 15th, 1925, a notice, a true copy 
of which is hereto annexed, marked Schedule 2 
and made part hereof, was served upon the de-
fendants by the complainants, but on January 
26th, 1925, the time designated as the time to be 
of the essence of the closing of the transaction, 
the defendants appeared and stated that the~, 
would decline to take title not for any reasons 
urged by them heretofore, but because of an al-
leged altercation between the complainants and 
former tenants in the premises; that the said de-
fendants thereupon stated that they would not 
take title under any circumstances and that they 
would decline to carry out the terms of the said 
contract. 

6. The complainants were ready to deli ver a 
deed for said premises, a copy of the description 
in said deed 1s hereto annexed, marked Schedule 
3 and 1nade part hereof. 

7. On January 26th, 1925, at the time desig-
nated in the aforesaid notice marked Schedul e 2, 
the complainants were ready and able to convey 
a marketable title to the premises described ~n 
Schedule 3 in accordance with the terms of the 
contract, but the defendants nevertheless declined 
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to pay the balance of the purchase price as re-
quired to do under said contract, or to execute 
the purchase money bond and mortgage as re-
quired to do under the contract or perform any 
of the covenants required of them set forth in 
the said contract. 

Complainants are without adequate remedy in 
the Courts of law and therefore pray: 

(a) That the defendants in this suit, Alter Ni-
dctch and Hy1nan Daves, 1nay answer this bill of 
complaint without oath and each state1nent there-
in made. 

(b) That it be decreed that the written contract 
be in all things specifically performed by the de-
fendants in accordance with the terms thereof. 

(c) That the defendants, by decree of this Hon-
orable Court, be .compelled to execute and deliver 
the bonds and mortgages mentioned in the con-
tract and that they pay the balance of the pur-
chase price. 

(d) That the defen dants be compelled to pay 
all interest on the mortgages from the date they 
were to be executed and that all adjustments and 
c.1pportionments be made as of August 1st, 1924, 
or such other date as thjs Court may hold to be 
equitable. 

(e) That the defendants be required to pay the 
costs of this suit. 

(f) That the <lefendants be required to compen-
sate the cmnp lainants for all losses of rent and 
other damages sustained by them because of the 
failure of the defendants to culminate their agree-
ment as they were required to do. 
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(g) That the complainants be granted such other 
and further relief in the premises as may be 
equitable. 

(h) That a writ of subpoena may issue to the 
said defendants commanding then1 and each of 
them to answer to this bill of con1plaint without 
oath and to abide by such decree as this Court 
may make in the premises and as 1nay be agree-
able to equity and good conscience. 

ALEXANDER SECL OW, 
Solicitor and of Couns el with 

Complainant. 

SCHEDULE I. 

ARTICLES OF AGREEMENT, 1nade the tenth day of 
June, in the year of Our Lord One Thousan d Nine 
Hundred and Twenty Four BETWEEN Joseph Edal-
man and Sarah Edalman, his wife, of the City of 
Jersey City, in the County of Hudson and State of 
New Jersey, parties of the first part; AND Alter 
Nidetch and Hyman Daves, of the City of Jersey 
City, in the County of Hudson and State of New 
Jersey. parties of the second part; 

W1TNESSETH, That the said party of the first part, 
for and in consideration of the sum of Thirt y six 
Thousand Dollars ($36·,000.00) to be paid and sat-
isfied as hereinafter mentioned, and also in con-
sideration of the covenants and agreements here-
inafter mentioned, made and entered into by the 
said party of the second part, doth agree to and 
with the said party of the second part, that they 
the said parties of the first part, will well and 
sufficiently convey to the said parties of th e sec-
ond part, their heirs and assigns, by Deed of full 
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coventry and warrantee free from all encum-
brance on or before the First day of August next 
ensuing the date hereof, all those lots, tracts or 
parcels of land and premises, hereinafter particu-
larly descri bed, situate, lying and being in the City 
of Bayonne , in the County of Hudson and State of 
New Jersey being known and designated at #23, 
#25, #27 East 19th Street, Bayonne, N. J. and 
being Seventy-Four (74) feet or more in width on 
East 19th St. by One Hundred Fifty (150) feet or 
more in depth upon which is erected three (3) 
story frame dwelling houses, each house contain-
ing Twelve (12) f an1ilies, all three containing 
Thirty Six (36) families. It is represented by 
the parties of the first part that in house #23 East 
19th Street, there are now Four (4) tenants; the 
tenant on the first floor pays Twenty-Two Dollars 
($22.00) per 1nonth but has a notice to 
move ....... .......................... . 

another tenant on the ground floor front 
pays Twe nty Dollars ............... . ... . 

a tenant on the first floor back right-hand 
side pays Thirteen Dollars ............. . 

Another tenant on the second floor for four 
rooms front pays Twenty One Dollars .. 

House #25 East 191th St., there are eight ten-
ants who pay an aggrated rental of One 
Hundred and Twenty Dollars .......... . 

House #27 East 19th St. has an aggragated 
rental of One Hundred and Seventy Nine 
Dollars .. .. . ........................... . 
out of which janitor receives rent free of 
Fourteen Dollars ($14.00). 

$22.00 

20.00 

13.00 

21.00 

120.00 

• 

179.00 
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There are thirteen flats empty of which it 
is represented that Eight (8) in #23 East 
19th St. rented for One Hundred and Fifty 
Dollars . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 
Four of which in house #25· East 19th St. 
rented for Seventy Dollars .... ......... . . 

One of which in house #27 East 19th St. 
rented for Sixteen Dollars ........... ... . 

150.00 

70.00 

16.00 

AND the said parties of the second part for them-
selves, their heirs, executors and adn1inistrators, 
doth covenant, promise and agree to and with the 
said party of the first part, their heirs, executors, 
ad1ninistrators and assigns, that they, the said 
party of the second part, will pay and satisfy, or 
cause to be paid and satisfied, unto the said party 
of the first part the sum of Thirty-Six thousand 
Dollars ($36,000.00) as and for the purchase money 
of the foregoing described land and premises, in 
the following manner, that is to .say: 

On Execution of this agreement 
for which this is also a receipt-
Five Hundred Dollars ......... . 

On delivery of deed, cash-Ninety-
F' H d d D 1ve un re ollars ......... . 

On Bond and Mortgage, same con-
taining usual interest, tax, assess-
ment, insurance and installment 
def a ult clauses, and on agreement 
not to claiin credit on the inter-
est payable on bond and n1ort-
gage by reason of any tax as-
sessed, or to assessments against 
the pre1nises, with interest at 6%, 
payable semi-•annually for five 
years-said bond and mortgage 
to apply on #23 East 19th Street 

$500.00 

91,500.00 

9,000.00 

7 

Bill of Complaint. 

On Bond and Mortgage, same con-
taining usual interest, tax, assess-
ment, insurance and installment 
def a ult clauses, and an agreement 
not to claim credit on the interest 
payable on bond and 111ortgage, 
by reason of any tax assessed, or 
to be assessed against the prem-
ises, with interest at 6% payable 
semi-an nually for 5, years, said 
bond and mortgage to apply on 
house #25 East 19th Street . . . . 8,000.00 

On Bond and Mortgage, sa1ne con-
taining usual interest, tax, assess-
ment, insurance and installment 
def a ult clauses; and on agree-
ment not to claim credit on the 
interes t payable on bond and 
mortgage, by reason of any tax 
assessed, or to be assessed against 
the premises, with interest at 6% 
payable semi-annually for Five 
years. Said bond and mortgage 
to apply on house at #27 East 
19th Street-Nine Thousand Dol-
lars . . . . . . . . . . . . . . . . . . . . . . . . . . . 91,000.00 

$3,6,,000.00 

This contract is entered into upon the knowl-
edge of the parties as to the value of the land 
and whatever huildh1gs are upon the saine, and 
not on any representations made as to character 
or quality. 

And the said party of the .first part hereby agrees 
to pay to E. Grodberg & Son and Asher Nessan-
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baum a commission of $800.00 on the purchase 
price aforesaid, said commission to be paid in 
consideration of services rendered in consu mmat-
ing this sale; said commission to be paid when 
title passes. 

AND IT IS FURTHER AGREED, by the parties to these 
presents, that the said party of the secon d part, 
their heirs and assigns, may enter into and upon 
the said land and pre1nises on the first day of 
August next ensuing the date hereof, and from 
thence take the rents, issues and profits to them-
selves and their use. 

AND IT IS FURTHER AGREED, by the parties hereto, 
that the said Deed of Warranty shall be delivered 
and received at the office of Irving D. G.rodberg, 
#500 Avenue C, Bayonne, N. J. between the hours 
of nine in the forenoon and five o'clock in the 
afternoon on the said first day of August next 
ensuing the date hereof. 

The rents of said premises, insurance premiums, 
water rents, taxes and interest on mortgag e, if 
any, shall be adjusted, apportioned and allowed 
as of the day of delivery of said deed. 

Gas and chandeliers, carpets, linoleum, mats 
and matting in halls, screens, shades, awnings , ash 
cans, if any, and all other personal property ap-
purtenant to or used in the operation of said prem-
ises is represented to be owne,d by seller and is 
included in this sale. 

The risk of loss or damage to said premises by 
fire or otherwise until the deli very of . said deed 
is assumed by the party of the fi.rst part. 

In case the premises shall suffer injury beyond 
the ordinary wear and tear, the party of the fir st 
part, shall repair the damage before the date set 

9 

Bill of Complaint. 

for delivery of said deed or make an appropriate 
deduction from the purchase price herein stated. 

It is understood and agreed that the buildings 
upon said premises are all within the boundary 
lines of the property as described in the deed 
therefor, and that there are no encroach1nents 
thereon and that the buildings comply with 
municipal ordinances and regulations and the pro-
visions of the New Jersey State Tenement House 
Act as endorsed by the State Board of Tenement 
House Supervision, to be shown by the report of 
the depar tment or hoard endorsing the saine where 
such ordinances, regulations and said act apply, 
excepting and subject to tenement house violation 
as to painting. 

It is expressly understood and ag,-eed that the 
tille to the land and premises hereby agreed to 
be conveyed is not derived from any Martin Act 
proceedings or any Act for the Sale of Land for 
non-payment of the municipal taxes or assess-
ments. 

The premises above described are sold subject 
to restrict ions appearing of record, if any. 

If at the time for the delivery of the deeds, the 
premises or any part thereof shall be or shall 
have been affected by an assessment or assess-
ments which are or may become payable in annual 
installments of which the first installment is then 
due or has been paid, then for the purposes of 
this cont ract all the unpaid installments of any 
such assessment, including those which are to be-
come due and payable after the delivery of the 
deed, shall be dee1ned to be due and payable and 
to be liens upon the premises affected thereby and 
shall be paid and discharged by the seller thereof, 
upon the delivery of the deed. 
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AND for the performance of all and singular the 
covenants and agreements aforesaid, the said par-
ties do bind themselves and their respective heirs, 
executors and administrators; and they hereby 
agree to pay, upon failure to perform the same 
the sum of which they here by fix and 
settle as liquidated damages therefor. 

IN WITNESS ,VHEREOF, the said parties have here-
unto interchangeably set their hands and seals the 
day and year .first above 1nentioned. 

Signed, sealed and delivered 
in the presence of : 
IRVING D. GRODBERG 

State of New Jersey, ( 
County of Hudson, 5ss.: 

JOSEPH EDELMA N. 

ALTER NIDETCH. 
HYMAN DAVES 
SARAH EDALMAN. 

BE IT REMEMBERED, That on this tenth day of 
June, in the year of our Lord One Thousand Nine 
Hundred and Twenty Four before me, the sub-
scriber, An Attorney at Law, personally appeared 
Joseph Edalman and Sarah Edalman, his wife, 
who, I am satisfied, are the grantors mentioned 
in the within Instrument, to whom I first made 
known the contents thereof, and thereupon they 
acknowledged that they signed, sealed and de-
livered the same as their voluntary act and deed, 
for the uses and purposes therein expressed. 

IRVING D. GRODBERG, 
An Attorney at Law of N. J. 
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SCHEDULE 2. 
To: 

Alter Nidetch and Hyman Daves: 

Srns: 

TAKE NOTICE that we shall be present at the oflice 
of Irving D. Grodberg, iEsq., at No. 590 Avenue 
C, Bayonne, ~ew Jersey, on Monday, January 26th, 
1925, at three o'clock in the afternoon of said day 
to tender you a deed for the premises which we 
contracted to convey to you on June 10th, 1924, 
said premises being comn1only known as 23-2·5-27 
East 19th Street, in the City of Bayonne, County 
of Hudson and State of New Jersey, being seventy-
four (74) feet in width. 

AND You ARE FURTHER NoT1FIED, that we shall 
deem time to be of the essence as of the said 
.January 26th, 1925, at three o'clock in the after-
noon. 

Dated January 15th, 1925. 

Yours &c. 

Sig)1ed JOSEPH EnELMAN 
SARAH EDELMAN 

By ALEXANDER SECLOW. 

Copy to Irving D. Grodberg, by 
registered 1nail. 
Copies to Alter Nidetch and Hyman Daves 
by Registere d Mail and to be served 
personally. 

SCHEDULE 3. 

FmsT TRACT.-ALL that certain tract or parcel 
of land and premises, hereinafter particularly de-
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scribed, situate, lying and being in the City of 
Bayonne, County of Hudson and State of New 
Jersey. BEGINNING at a point in the Nort heasterly 
side of East 19th Street, at a point of int e,rsection 
with the Southeasterly line of the buildin g erected 
on the lot adjoining the pre1nis .es hereby conveyed 
on the west, and the continuance of the line of 
said building, which point is distant south easterly 
Three hundred thirty seven and seventy five hun-
dredths (337.75) feet from the corner formed by 
the intersection of the Northwesterly sid e of East 
19th Street, and the Southeasterly side of Ave-
nue D, and f.rom thence running (1) North easterly 
parallel with Avenue D, and along the Southeast-
erly line of the building aforesaid, and its con-
tinuation One hundred fifty eight and sixty seven 
hundredths (158.67) feet to a point; th ence (2) 
Southeasterly and parallel with East 19th Street, 
One and five tenths (1.5) feet to a point ; thence 
(3) Southwesterly :and again parallel with Ave-
nue D, One hundred fifty eight and sixty seven 
one hundredths (158.6,7) feet to a point in the 
Northeasterly side of East 19th Street and thence 
(4) Northwes ,terly along the Northeasterly side of 
East 19th Street, One and five tenths (1.5) feet 
to the point or place of Beginning,. BEING the 
\Vesterly one and one-half feet of the premises 
which were conveyed by the Mechani cs' Trust 
Company to Sarah Atkins, w:ife of Nathan Atkins, 
by deed dated November 21st, 192.1, and recorded 
in the Register's Office of Hudson County in Book 
1426 of De eds for the said County page 196. 

SECOND TRACT.-All those certain lots , tr acts or 
parcels of land and pre1nises, hereinafter particu-
larly ,described, situate, lying and being in the City 
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of Bayonne, in the County of Hudson and State 
of New Jersey . 

BEGINNING at a point on the Northerly side of 
East Nineteenth Street, distant thereon easterly 
Two hundred and sixty five and fifte en hundredths 
(265.15) feet Easte rly from the corner f onn ed by 
the intersect ion of the Northerly side of East Nine-
teenth Street with the Easterly side of Broadway; 
thence (1) running Northerly and parallel with 
Broadway, one hundred and fifty eight and sixty 
seven hundredths (158.67) feet; thence (2) East-
erly parallel with East Nineteenth Street, Seventy 
three and twe nt y hundredths (73.20) feet; thence 
(3) Southerly and parallel with the first course , 
one hundred and fifty eight and sixty seven hun-
dredths (158.67) feet to the Northerl y side of East 
N'ineteenth Str eet, thence (4) Westerly and along 
the Northerly side of East Nineteenth Street 
seventy -two and sixty hundredths (72.60) feet to 
the point or place of beginning. BEING known as 
Lots Numbers 4B, 5, 6, 7B in Block 316 on the 
Tax Map of the Ci_ty of Bayonne in use at the 
present time . 
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(Filed March 7, 19i25,.) 

IN CHANCERY OF NEW JERSE Y. 

J osEPH EDELMAN and SARAH En-EL-
MAN, his wife, 

Complainants, 

v. 
ALTER NmETCH and HYMAN DAVES, 

Defendants. 

On Bill , &c. 

The answer of the defendants, Alter Nidetch an<l 
Hyman Daves. 

These defendants, Alter Nidetch and Hyman 
Daves, answering the bill of complaint , say that: 

Paragraph One is admitted. 

2. So much of Paragraph Two (2) as slated the 
title was to have been closed August 1st, 1924, is 
admitted. That part of Paragraph Two (2) which 
states the date of closing was postpon ed by the 
respective parties by 1nutual consent from time to 
time, is denie:d. 

3. So much of P aragraph Three (3) as states 
that the defendants raised a nu1nber of qu estions 
and objections relative to this title is admitt ed, but 
the statem .ents that these objections wer e raised 
after the date set f o,r the closing of title , and that 
these objections were all satisfactorily di sposed of, 
is denied. 

4. All of Paragraph Four ( 4) is denied , except-
ing the statement that one of the objection s made 

15 

Answer and Counterclaim. 

by the defe ndants for their failure to take title was 
the fact that the cmnplainants owned 72'.60 feet 
in width, whereas the contract called for at leas t 
'i4 feet in width, which is admitted. 

5. All of Paragraph Five (5) is denied, except-
ing that the defendants admit service of th e said 
notice on January 15, 1925. 

6. The se defendants have no knowledge or in-
formatio n sufficient to fonn a belief as to the state-
ments in Paragraph Six (6). 

7. So 1nuch of Paragraph Seven (7) as states 
that the defendants nevertheless declined to pa y 
lhe balance und er purchase price as required to 
do in sai d contract, or to execute a purchase 1noney 
bond and mortgage as required to do under the 
contrac t, Lo perfonn any of the covenants required 
of them set forth in said contract is ad1nitted, but 
the bala nce of Paragraph Seven (7) is denied. 

8. On Jun e 10th, 192~1, the defendants were in-
duced to enter into a contract with the complai n-
ants and to execute said contract n1arked Sched-
ule 1, th rough the fraud of said complainants , in 
that complainants wilfully and fraudulently rep-
resented to these defendants, before the execution 
of said contract, that the vacant apartments in the 
premises to be conveyed were vacant becau se th e 
compla inants had dispossessed the several tenants 
that ha d prior thereto occupied the pr e1nises; an d 
further that said tenants had been disposses sed 
from the premises because the complainants de-
sired the aparhnenls vacant in order to c01nply 
with th e demands of a prospective buyer (not the 
defenda nts) who des.ired the entire premises va-
cant for the purpose of alterations; which rep re-
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sentations were known to said con1plaina nts to be 
false and were 1nade to induce these de fen dants to 
enter into the contract for the purcha se of said 
lands and buildings; whereas the said ap artments 
•were vacant because some of the ten ants failed 
to pay their rent and were evicted for that reason, 
and because of certain raids .made in the said 
buildings by the police, and because of the dis-
orderly conduct of certain other tenants in the 
building, and for several other reasons, the said 
tenants having vacated voluntarily and without 
proceediilgs having been brought in any court to 
dispossess them. The defendants, relyin g upon 
said misrepresentations, agreed to pur ch ase the 
said premises, and executed the contract for the 
purcl~ase of said pre1nises marked Schedul e 1 and 
annexed to complainants' c01nplaint. 

9. The defendants further ,say that the com-
plainants were at no time able to convey a mark~t -
able title to the pre1nises, and that the complam -
ants, having designated January 26th, 1925, as the 
time to be of the essence of the closing of the 
transactions, did not have at such time a good, 
marketable title. 

10. Defendants further say that the buil dings 
did not, on January 26th, 19125, nor at any ti me be-
tween the making of the contract and th at date, 
comply with the Municipal Ordinances and Regu-
lations and the Provisions of the New Jers ey State 
Tenement House Act as endorsed by the New Jer-
sey State Board of Tenement House Super vi~i?n, 
there being other violations of said act in ad dition 
to the violation as to painting, although th e con-
tract dated June 10th, 19124, provided as foll ows: 

"It is understood and agreed tha t the 
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buildi ngs comply with the municipal or-
dinances and regulations and the provisions 
of the New Jersey State Tenement House 
Act as endorced by the State Board of Tene-
ment House Supervision, to be shown by 
the repo rt of the department or board en-
dorcing the same where such ordinances, 
regu lat ions and said act apply, excepting 
and subj ect to tenement house violation as 
to pa in ting." 

11. The de fendants further say that the com-
plainants have been unable to comply with or per-
form the term s, cond itions, covenants and agree-
ments entere d into by them in the said contract, 
dated June 10th, 1924, and have utterly failed to 
comply with said contract. 

By way of counterclaim against the complain-
ants, Josep h Ed elman and Sarah Edelman, his 
wife, the defendants say that: 

1. They, the defendants, have deposited with 
lhe complaina nts the sum of five hundred dollars 
($500.00) upon th e execution of the contract dated 
June 10th, 1924, and have caused the title to said 
premises to b e searched by an attorn ey-at-l aw of 
New Jersey , and have paid to the said attorney-at-
law of New Jersey a reasonable sum of money in 
payment of said services rendered by him; and 
have caused th e pre1nis es to be surveyed, and have 
paid to the sa id surveyors a reasonable fee for said 
services re nd ered. 

2. That the c01nplainants have refused to com-
ply with and perform the covenants and agree-
ments ente r ed into by them in said contract, and 
further tha t the title to said premises is not a good, 
marketab le title , and that the complainants have 
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been unable to convey to the defendants a good, 
n1arketable title to the premises. 

The defendants therefore, pray: 

1. That said complainants, Joseph Ede lman and 
Sarah Edelman, his wife, may answer this counter-
claim and each statement herein made. 

2. That said complainants may be decr eed to 
pay to these def end ants, Alter Nidetch and Hyman 
Daves, the ainount found to be due these defend-
ants by thjs honorable Court. 

IRVING D. GRODBER G, 

Solicitor of Defendants, Alter 
Nidetch and Hyman Daves. 

Replication to Bill and Answer to Counter-

• clahn . 

(Filed March 11, 1925.) 

IN CHANCERY OF NEW JERSEY. 

JosEPH EDELMAN and SARAH EDEL-
MAN, his wife, 

Complainants, 

v. 

ALTER NmETCH and HYMAN DAVES, 
Defendants. 

On Bill, &c. 

By way of replication to the answer of the de-
fendants the complainant joins issue with them 
upon their answer. 

By way of answer to the counterclaim the com-
plainants say that: 

• 
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1. They admit the allegation of Paragraph 1 of 
the counterclaim relative to the payment of the 
deposit, but not having any information as to the 
other allegations of said paragraph, they leave the 
defendan ts to their proof. 

2. The allegations of Paragraph 2 of the coun-
terclaim are denied. 

3. The complainants allege that because they 
were ready to convey the premises in accordance 
with the terms of their contract and because of 
the unwar r anted refusal of the d~endants to take 
title, they are not entitled to the return of their 
deposit or the fees and costs mentioned in the 
countercla im and these complainants hence pray 
that the counterclaim be dismissed, with costs. 

ALEXANDER SE CLOW, 
Attorney of Complainants. 

~otice addressed to the answer: 

To THE DEFEN DANTS : 

_TAKE NO TI CE that at or before the hearing of the 
above ent itl ed cause, these complainants will move 
to strike out the answer on the ground that such 
answer does not set forth an equitable defense. 

ALEXANDER SE CLOW, 
Solicitor of Complainants. 
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Minutes of Final Hearing. 

IN CHANCERY OF NEW JERSE Y. 

Before~Hon JOHN GRIFFIN, Vice- ,Chancell or. 

Between 
JosEPH EDELMAN, and wife, 

Com plain an ts, 
and 

ALTER NmETCH and HYMAN DAVES, 
Defendants. 

APPEARANCES: 

On Bill , etc. 

For the Complainants, Mr. SECL0W, solici-
tor, and Mr. DEMBE, of counsel. 

For the Defendants, lVIr. GRODBERG, solici-
tor, and Mr. BRENNER, of couns el. 

Chancery Chambers, Jersey City, N. J., Septem-
ber 24, 1005. 

Mr. Dembe: If the Court please, as I under-
stand the pleadings, the complainant's case is prac-
tically all in, and it is a matter of defen se; and 
the def end ant may go on, because the mak ing of 
the contract, the service of the notice makin g time 
of the essence, and the tender of the deed are ad-
mitted. 

The Vice-Chancellor: Do you rest your case? 
Mr. Dembe: Yes, sir. 
Mr. Brenner: Well, the contract is not in evi-

dence yet. 
The Vice-Chancellor: Well, the contract is not 

in evidence yet. 
(Mr. Dembe offers in evidence the contr act in 
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suit, which is admitted and marked Exhibit C-1; 
also the not ice making time of the essence, which 
is admitte d and marked Exhibit C-2; and also the 
deed, which is admitted and marked Exhibit 
C-3.) 

The Complainants Rest. 

THE CASE FOR THE DEFENDANTS. 

IRVING D. GRODBERG, Esq., sworn. 

Direct examination by Mr. Brenn er: 

Q. Mr. Grodberg, you are a member of th e Bar 
of this State ? A. I am. 

Q. And pr acticing in Bayonne? A. I am. 
Q. Whe r e is your office in Bayonne? A. 590 

Avenue C corner of Twent y-sixth Street. 
Q. And how many years have you heen a prac-

ticing lawye r? A. Since 19·21. 
Q. Did you engage in the real estate business 

prior to that time? A. Prior, and up to the pres-
ent time. 

Q. Did you draw the contract between the par-
ties to thi s action? A. I did. 

Q. I show you a paper, and ask you if that is 
the contra ct you dre:w between Joseph Edehnan 
and Sara h Edelman, his wife, and Alter Nieditch 
and Hyma n Daves, marked Exhibit C-1? A. It is. 

Q. Whe re was that contract drawn? A. In my 
office. 

Q. And who was present at the time of the draw-
ing of the contract? A. Mr. Edelman th e seller , 
Messrs. Daves and Nieditch the buyers, Mr. Nes-
sanbaum, myself and the stenographer. 

Q. The Mr. Nessanbaum you refer to - is that 
the man r eferr ed to in this contract as on e of the 
brokers? A. He is one of the brokers. 
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Q. And you are mentioned as the other broker? 
A. Yes, the .firin of which Iain a partner. D. Grod-
berg & Son, is the other broker in the transaction. 

Q. And, under this contract, you and Nessan-
baum were to receive a commission if this deal 
went through? A. Only if the deal went through. 

Q. And that commission was in the sun1 of eight 
hundred dollars? ' A. That is right. 

Q. And the provision of the contract is that you 
were only to receive that commission in case title 
passed? A. That is right. 

Q. Now, prior to the time of drawing this con-
tract you were acting with Mr. N essanbaum as 
broker for Mr. Edelman? A. For Mr. Edelman -
we were both acting together · as brokers. 

Q. You and Mr. Nessanbau111? A. That is right. 
Q. You and Mr. Nessanbaum, then, were the ones 

that procured Nieditch and Daves as custom ers for 
the purchase of the property? A. ·That is right. 

Q. You then held a conference in your office for 
the purpose of drawing this contract? A. That is 
right. 

Q. Now, at the time when the meeting was held 
in your office, prior to the drawing of the contrac_t, 
was there anything 111entioned concerning this 
property - the rentals of it, or the condition of it? 
A. '\Vell, there was several things spoken of rela-
tive to the property. In the first place, they had 
to agree upon -

Mr. Dembe: I object to the offer of any 
testimony to vary the terms of the contract. 

Mr. Brenner: We do not intend to offer 
any testimony varying the terms. The de-
fense to this contract is fraud and misrep-
resentation. '\Ve intend to offer this evi-
dence for the purpose of showing that there 

Irving D. Grodberg, direct. 

was fraud in the inducement of the con-
tract. 

The Vice-Chancellor : That 1s, you at-
tempt to set aside the contract in toto? 

Mr. Brenner: Exactly. 
The Vice-Chancellor : I will permit it, for 

that purpose. 

A. \Yell, Mr. Daves and Mr. Nieditch came down 
to Bayonne, after a telephone conversation with 
me-after I told them we had some property for 
them to buy. We went down to the property, on 
East Ninetee nth Street. '\Vhen we got there with 
Mr. ~essanbau m we found Mr. Edelman at the 
property . He took us through the property, and 
it appeared there were thirteen empties out of 
thirty-six families-that is, thirteen vacancies at 
that lime out of thirty-six. 

Q. \Vhat type of building or buildings is this 
property? A. Three twelve-fa111ily frame houses. 

Q. So there would be thirty-six tenants in all? 
A. Thirty -six in all. 

Q. And of those thirty-six apartments you found 
that thirteen were vacant? A. Thirteen apart-
ments vacan t. 

Q. Now, where did the vacancies exist, in which 
building? A. Well, I w'Ould have to refer to the 
contl'act there to remember exactly. 

(Contract shown the witness.) 
The Vice-Chancellor: vV ell, does the 

contract truly state where the vacancies ex-
isted? 

:Vlr. Brenner: The contract states where 
the vacancies are. 

The Vice-Chance llor: Well, that speaks 
for itself. 
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Q. Did the vacancies exist in the buil ding as 
shown in the contract? A. They did. 

Q. Vv as there any talk regarding those vacancies 
and the cause for those vacancies ., on th e part of 
the sellers? A. When Messrs. Nieditch an d Daves 
saw that there were thirteen vacancies, they said 
th a t, there being more than one-third:---th ey didn't 
exactly use those words - but, there bein g thirtee n 
vacanci es out of thirty-six, they would not enter -
tain any p r oposition of buying those ho uses . 

Q. Where was that conversation? A. Right at 
the property. 

Q. Was . Mr. Edelman there? A. :Mr. Edelman 
was there at the tim e, on East Nineteent h Street. 
We were tr yi ng to induce Messrs. Daves and 
Ni editch (we, the brok ers, Mr. Nessanb aum and 
m yself) and Mr. Edeln1an was there, and he was 
trying to persuade them also, to buy the pr operty; 
and Mr. Edelman said, "Why, those thirteen 
families would be there if it were not for the fact 
tha t I had put them out," he says; "I serv ed them 
all with no tices, and took them into th e District 
Court, where they were dispossessed." Daves and 
Ni editch asked them, "Why did you do anythi ng 
like that? " He said, "I had a Polish p arty that 
wanted to buy one of the houses, and th e con-
dition upon which he would take that hou se was 
that th e entire building had to be emptie d before 
he would take it, because he intended m aking al-
terations on the building, and did not want to have 
the trouble, due to the laws in New Je r sey here 
at the pr esent time relative to tenants. He didn't 
want to have the trouble of putting those tenants 
out, and th er efore he wanted that one bui lding 
completely empty." 
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Q. And that was twelve families? ' A. Twelve 
families. 

Q. Was one house completely vacated? A. It 
was not. 

Q. How n1any tenants were in it? A. In the 
house that was to be purchased there was eight 
empty, and four in there. 

Q. That is , the house that these Polish people 
were to buy? A. In the one this Polish party was 
to buy there was four in the house. 

Q. And eight vacancies? A. And eight vacan-
cies. He al so represented that, out of that four 
one of them had a notice to move, leaving three, 
and he wa s going to shift those three into the 
other two houses, so as to have one completely 
empty. 

Q. So that his claim was that these people did 
not move voluntarily, or these places were not 
vacated vol untaril y , but because of the fact that 
he had give n th en1 notice, so as to completely va-
cate this building? 

The Vice-Chancellor: And that he went 
into th e District Court to eject them? 

A. Tha t he went into the District Court to eject 
them. 

The Vice-Chancellor: Is that true? 
The Witness: That is what he repre-

sente d. It was not true. 

Q. Was all of that conversation had at the build-
ing during the time of the inspection? A. Well, 
it was bro ught up and discussed mainly at that 
time; it m ight have been referred to again, but 
I wouldn't say that it was because I don't remem-
ber it. I know that at the time we had the con-
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versation it was right there at the build ing; we 
were standing right outside of the building , in the 
front. 

Q. Now, at the time that representati on was 
1nade to Nieditch and Daves, did they then agree 
to go into the making of this contract? A. After 
other terms were arranged. They would not en-
tertain the proposition at all when they saw the 
thirteen e1npties; then when he told them about 
his having dispossessed all these tenants, they then 
agreed to enter into the proposition upo n terms, 
of course. 

Q. And is that when you went to the office with 
the1n for the purpose of drawing this contr act? A. 
That is right. 

Q. Did you subsequently make an invest igation 
for the purpose of verifying whether or not these 
tenants had moved as a result of notice and dis-
possession in the District Court? A. W ell, Mr. 
Daves and Mr. Nieditch made an inspection before 
passing the title, and they were advised that no-
body had been dispossessed in that buildi ng, that 
they had 1noved voluntarHy. 

Q. And what did you do as a result of th at in-
formation being carried to you? A. I had an in-
spection of the docket of the Bayonne District 
Court 1nade, and found that no such disposs essions 
had been made by Mr. Edelman in those bui ldings. 

Q. What did your examination to the District 
Court docket show as to the number of disposses-
sions that there had been, and how those dispos-
sessions came about? A. I did not p ersonally 
1nake the inspection, my clerk made it, and he is 
in court. 

Q. And the Clerk of the Court is here to testify 
to it? A. The Clerk of the Court is also her e, and 
the clerk in my office who inspected it. 
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Q. Did you make known to the sellers of this 
property what you had found out concerning these 
vacancies-t hat his representation was not true? 
A. Mr. Edehna n came around at the time of pass-
ing title, whic h was a couple of days before-two 
or three days before-and I spoke to him about 
it; and I also told hi1n about some objections to 
the title. He came 1n two or three times in be-
tween this-

The Vice-Chancellor: You say two or 
three days before the title was passed? 

The Witness: That is right - about the 
26th or 27th. 

Q. Before the time fixed for passing the title? 
A. Before the time fixed for passing the title; the 
time was Augus t 1st, I believe, and this was about 
July 27th-two or three days before. 

Q. You say that you .spoke to him at that time 
about this situat ion, and also as to other objec-
tions? A. That is right. 

Q. What other objections did you call to his 
attention at that time? A. Well, technical objec-
tions, as to the Tenement House violations. 

Q. Did you get a report from the Tenement 
House Commi ssion? A. I did. 

Q. And have you that report on file, or in your 
files? A. I have it here, and we also have the 
Inspector in Court that made the inspection. 
, Q. Will you produce the report that you had 
from the Tene ment House Commission? A. I have 
it here (prod ucing a paper); July 28th. There was 
several inspecti ons made-that is, two, I believe. 

Q. And is this the report? A. That is the last 
one. 

Q. This is the last report, made November 29, 
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1924? A. 11:iat is right; and there may ha ve been 
another one. I just want to make sure tha t there 
is no other (re-examining his papers); and one 
July 28th, 1924. 

Q. So that you have a report of an ins pection 
both before and after the time fixed for pas sing of 
title? A. That is right. 

Q. So that in November, long after the tim e fixed 
for passing the title, there was still obj ection 
shown? A. That is right. 

(The report of inspection produced by the 
witness was marked A, B, 1 for id entifica-
tion.) 

Q. Did you, at that conference with Mr. Edel-
man, make known to him the Tenement House 
violations ? A. As to the first inspection, I gave 
him a copy of them . 

By the Vice-Chancellor: 

Q. That is the one of July 28th? A. The one 
of July 28th. I don't remember whether I mailed 
it or handed it to them, . I wouldn't say which it 
was. 

By Mr. Brenner: 

Q. A copy was given to him? A. I know a copy 
was given to him. 

Q. Then you subsequently had a second inspec-
tion made, for the purpose of ascertaining whether 
those violations had •been cured? A. That is right. 

Q. And in November you got a report th at the 
violations had not been cured? A. Some had 
been. 

Q. But others had not? A. Others had not. 
Q. What other objections did you make known 
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to Mr. Edel man at that time? A. Objections that 
turned up in the search of the property , of _ the 
title. 

Q. Have those objections since been cured? A. 
Some have . 

Q. vVill you r efer to those which have not been 
cured, and tell us what those objections , were ? A. 
There was an executor 's deed, which has "one dol-
lar" as its consideration for the deed. 

Q. Can you tell, without referring to the abstract, 
which deed that is ? A. I would prefer to refer to 
the abstract; I don't believe I could tell you. 

Q. Now, by referring to the abstract , pleas e 
state? A. I have it here before me: Deed 739, 
Records of th e Register's Ofike of Hudson Count y, 
Book 431. 

By the Vice-Chanc ellor: 

Q. Whom is: that de ed from, and to? A. Mary 
L. McCreard y, as executrix of the last will and tes-
tament of Benjamin W. McCreardy, deceased, to 
Abraham Potkin. 

Q. What date ? A. Dated Dece1nber 22nd, 1899. 
Q. Recor ded when? A. Recorded Dec.ember 28, 

1899; ack now ledged Dece ,mber 22, 1899·; Book 739, 
page 431. 

By Mr. Brenner: 

Q. Is th at deed a part of the chain of title of this 
property? A. It is. 

Q. And you say that that deed, althoug).1 it is an 
executor' s deed, shows "one dollar" consideration ? 
A. "One dollar" consideration-executor's deed. 

Q. What oth er objections did you indicate to 
Mr. Edel man at that time which have not been 
since cured? A. There was, at that time, a short-
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age in the description of the land; it was not as 
wide as he had represented it to be. In making 
his contract, the contract shows that it was to be 
74 feet or more. 

The Vice-Chancellor: Well, that has been 
cured. 

Mr. Brenner: Yes, that has been cured. 

By the Vice-Chancellor: 

Q. That, since, has been cured, has it not ? A. 
That I dont know; they represent that it has been; 
they represent that they have a deed for it. 

The Vice-Chancellor: Well, has it , l\lr. 
Brenner? 

Mr. Brenner: We don't know. Mr. Dem-
be says he has a deed for it. 

Mr. Dembe: We have a deed for it , your 
Honor. 

The Vice-Chancellor : The record shows 
it. 

Q. I show: you a deed dated December 19', 1924, 
from Sarah Atkins to Joseph Edelman - ha ve you 
ever seen that deed before? A. Mr. Seclow did 
write to me that he had the title to that foot and 
a half; I did not actually see the deed, but he dirl 
write to m .e that he had it. 

Q. Now, looking at that deed, it having not been 
exhibited to you, would you say that that cures 
that defect? I simply want to get the record 
straight on it.. Is it substantially correct-th at is 
all I went? A. (After examining the paper.) It 
is substantially correct. 

Q. And that would cover the objection that you 
then raised of the property not being the proper 
width? A. That is right. 
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Mr. Brenner: As long as it has been re-
f erred to, I presume that it had better be 
marked in evidence. 

(The paper was thereupon admitted, with-
out objection, and marked Exhibit D-1.) 

The Vice -Chancellor: Then that objection 
is waived? 

Mr. Brenner : That objection is waived. 
The vVitness (to Mr. Brenner) : Are you 

asking now for the objections that still exist? 

Q. I mean only those which exist at the present 
time, not those that you raised at that tin1e that 
have since been cured? A. An incorrect descrip -
tion is a title deed. 

Q. "\Vhat was the matter with that description? 
A. It omitted-

The Vice-Chancellor: What deed is it? 

A. Deed fr01n Harry Uslan and Annie Uslan, 
his wife , to Joseph Edelman, elated March 28, 19'19'; 
ackno wledged March 28, 19119; recorded May 9, 
1919. 

Mr. Dembe: We have the original deed 
in court, if the Court pleas.e. They 1nay 
off er it if they want it (handing a paper to 
Mr. Brenner). 

Q. Is this the deed that you refer to- I show you 
deed dated March 28, 19119·, between Harry Uslan 
and wife and Joseph Edelman? A. That is the 
deed . 

Mr. Brenner: I will offer the deed in evi-
dence. 

(Admitted and marked Exhibit D-2.) 

Q. "\Vhat complaint did you make concerning the 
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description in that deed? A. Lot 7-A, which is 
part of the tract, was omitted from the description 
when ref erring to the lot and block numb ers. 

Q. Has that, to your knowledge, sin ce been 
cured? A. It has not. 

Q. Now, what further objection was r aised? 

By the Vice-Chancellor: 

Q. One moment: Before passing fron1 that, does 
the particular description include Lot 7-A? A. It 
does. 

Q. You say the particular description here covers 
Lot 7-A? A. The particular description qoes cover 
Lot 7-A. 

Q. Then, if no reference has been ma de at the 
foot of the description of the lot number s in Plot 
316, there would be no objection to that deed, 
would there? A. There would be no objection. 
My purpose in raising the objection wa s to have 
the deed corrected, if possible. 

The Vice-Chancellor: Well, th at is 0. K. 

By Mr. Brenner: 

Q. Now, is th er e any further objection that you 
raised at that time that has not since be en cured? 
A. No further objection. 

The Vice-Chancellor: Now, the only ob-
jection to the title of record is tha t a deed 
from executors contained a consider ation of 
one dollar only? 

Mr. Brenner: Yes, sir - that is, to the title 
itself. 

The Vice-Chancellor: Have you looked 
into that question as to whether a deed given 
by executors for "one dollar" is not good? 
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Mr. Brenner: I did s01ne ti1ne ago; I have 
not rece ntly. 

The Vice-Chancellor: W ell , haven't you 
the re sult of that investigation with you 
now? 

Mr. Brenner: No, sir. 
The Vice-Chancellor: Oh , why didn't you 

bring it in with you? 
Mr. Br enner: I desire to say to your 

Honor that I only got into this case yester-
day-

The Vic e-Chancellor: Oh, I suppose that 
IS SO. 

Mr. Brenner: -and I did not examine 
any law concerning it; nor do I consider 
that one of the main objections. The im-
portan t objection in the case , I will frankly 
say to th e Court , is the question of fraud. 
These other objections are incidental to it. 
I am just bringing them up because the y 
were, at that time, one of the reasons why 
title was not passed. 

The Vice-Chanc ellor: Had you known of 
all of these objections, Mr. Dembe? 

Mr. Dembe: Why , I am in the same posi-
tion as Judge Brenner was in - I got into the 
case ye sterda y. If I can explain to your 
Honor what the thin g is , I think you can 
dispo se of it ver y readily: Our position is 
tha t Mr. Grodberg waived all objection , in 
one of the conferences. 

The Vice-Chancellor: All right; that will 
come in on your side of the case. Proceed. 

Cross exam ination by Mr. D·embe: 

Q. You ha d several confer ences with Mr. Seclow , 
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did you, in regard to this title? A. Two or three-
one, a conference, and the other just meeting him 
on the street or in the District Court. 

Q. Now, with regard to this objection that you 
still raise - the executor's deed-you have the 
whole abstract of the title there, have you not? A. 
I have. 

Q. Have you the will of Benj a1nin W. Mc-
Creardy? A. I have. 

Q. And who was the beneficiary under that will? 
A. Mary Louisa lYicCrcardy. 

Q. That is the executrix who n1ade this Botkin 
Deed? A. I believe that it is; that is right. 

Q. And you gave Mr. Seclow this infor mation 
yourself, did you not, that she was the sole devisee 
there under the will, with the exception of a be-
quest of two thousand dollars for nursing - is not 
that right? A. I didn't give him that information. 

Q. Well, did he give you the informati on? A. 
Why, I may have given him the abstract , at his 
request ( don't recollect now), and he may have 
determined that from the abstract. 

Q. Well, didn't you and he agree that that ob-
jection was elin1inated from your objections at that 
time? A. Oh, no; absolutely not. 

Q. By reason of the fact that, in the first place, 
it covered only six-tenths of a foot? A. Those 
were the arguments advanced by Mr. Seclo w. 

By the Vice-Chancellor: 

Q. Well, what is the fact - how much did this 
deed cover? A. Approximately six-tenths of a 
foot. 

The Vice-Chancellor: Just have the will 
marked for identification. 
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Mr. Dembe: I have no objection to it be-
ing marked in evidence. 

(The will was thereupon 1narked Exhibit 
D-4.) 

The Vice-Chancellor: Now, you had bet-
ter mark the McCreardy Deed in evidence, 
too. 

(And the san1e is admitted, without objec-
tion, and marked Exhibit D-5.) 

The Vice-Chancellor: That legacy you 
mentioned there was $2,000, you say? 

Mr. Dcmbe: $2,000. 
The Vice-Chancellor: Was it a legacy? 
The Stenographer: The question stated 

that it was a "bequest." 
Mr. Dem be: It says here (ref erring to 

the abstract) that "the nurse is to get $2,-
000." 

The Vice-Chancellor: Well, as a matter 
of fact, was that a legacy? 

Mr. Dembe: I have never examined the 
will myself, if the Court please; that is all 
we had to go by-the abstract, at that time. 

The Vice-Chancellor: Well, that, I sup-
pose, is a legacy of $,2,000. 

The Witness: I believe that is. what it 
was. 

The Vice-Chancellor: That is twenty-six 
years ago. 

Q. This conference that you had with Mr. Sec.low 
was some time in August, was it not? A. It would 
be some time subsequent to August 13th; now, 
whether it was the early part of September, or 
the latter part of August, I wouldn't say. 

Q. And that was after you had written this letter 
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of August 14th, I presume (showing th e witness 
letter)? A'. That is right. 

(The letter identified by the witness is 
1narked for identification H. D. 1.) 

Q. And how long after the letter was written 
was it that you had this confe ,rence ?' A. I wouldn' t 
say. I would say it w,as after that date. On the 
13th or 14th of August that letter w·as wr itten, and 
it might have been any time within two weeks 
or a month, or perhaps right after that; I wouldn' t 
want to say now. 

(The letter H. D. 1, was then offered in 
evidence by Mr. Dembe, and, cou nsel not 
objecting, the same was admitte d and 
marked Exhibit C-4.) 

The Vice-Chancellor: This (ref erring to 
Exhibit C-4) says this property en croaches 
on the adjoining property - that obje ction is 
waived, I understand? 

Mr. Demhe: No, that is not atta cked at 
all. 

Mr. Brenner: We found that that did not 
exist. The actual survey showed tha t it did 
not exist. 

Mr. Dembe: Of course the pencil nota-
tions are our own. 

The Vice-Chancellor: Yes; they are not 
in evidence. 

Q. Now, Mr. Seclow · called upon you wi th this 
letter, did he not? A. I believe he had the letter 
with him. 

Q. And took up with you, p,a,ragraph by para-
graph, or, that is, numerically, the various objec-
tions that you made? A. That is right. 
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Q. Now, there is an objection you made regard-
ing a lis pend ens on the property-do you recall 
that? A. I do. 

Q. Did you discuss that with Mr. S.eclow? A. 
I did. 

Q. Right then and there? A. vVell, I might have; 
I took it under consideration; I have since elimi-
nated it. 

Q. We ll, that lis pen idens had nothing to do with 
the ,owner' s title, had it? A. In going through 
the lette r with Mr. Seclow, when he called my 
attention to that fact , I told him I would consider 
everythi ng he had said and go through 1ny abstract 
again, an d go over the several matters , and eve ry -
thing tha t could be removed we would put out 
of the way as an objection. 

Q. We ll, when was it that you informed Mr. 
Seclow that that objection was removed? A. I 
wouldn't w ant to say that offhand now. 

Q. You never did it by letter ? A. I wouldn't 
want to say ; I don't think I did by letter. 

Q. We ll , was it done at a · subsequent confer-
ence? A. It might have been. 

Q. Now, the next objection raised in this letter 
was regar ding a Sheriff's deed of Frank to Hass 
-do you recall that? A. I do. 

Mr. Brenner: I do not see the materiality 
of that. I do not want to needlessly obj ect, 
but we are not raising objection lo that at 
the present time. 

The Vice-Chancellor: I think I will let it 
go on. You char-ge fraud. 

Q. And did you eliminate that? A. After I had 
a search made in Chancery, showing that the deed 
that wa s put on record was subsequent to the 
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actual date of the filing of the bill of foreclo sure. 
Now, whether I had that search in Chancery made 
at the time of the conversation with Mr. Seclow I 
do not recall; but I subsequently checked up that 
in the Chancery Court and had it eliminated. 

Q. When did you inform Mr. Seclow - of the 
elimination of that? ' A. I do not want to say 
whether it was by letter I inforined him, or not. 

Q. Another objection raised was the omission of 
the lot number in the deed from Uslan to Edel-
man? A. Yes. 

Q. Didn't you agree to eliminate that? A. I did 
not. 

Q. You did not? A. No, I did not, because I felt 
that that deed should be produced and corrected, 
and put on record, or else that question would hll'n 
up every time that property had to he sold. 

Q. Did not lVIr. Seclow have that deed with him? 
A. At the time, no. 

Q. The deed fr0111 Oslan to Edelman? A. No. 
Q. He hadn't? A. He didn't have it with him 

at that time. 
Q. And didn't he call your attention to the fact 

that the description was correct by metes and 
bounds? A. Oh, that was his contention at that 
tilne; 1ny abstract showed that. 

Q. And didn't he also call your attention to the 
fact that there was a further recital that it was 
the sa1ne premises that had been conveyed by 
Wilder to Uslan? A. He might have done that. 
It would be natural to do that. I conclude that 
he did. 

Q. Did you ask Mr. Seclow then to get a cor-
rected deed for you? A. I wouldn't want to say 
that I did or did not. It would be most natural 
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that I did, because I would want that description 
corrected, putting in "Lot 7 A." 

Q. \Veil, the deed from Wilder to Uslan is cor-
rect, is it not-the prior deed in the chain of title ·r 
A. I haventt the abstract before me. (The abstract 
being now shown the witness.) It is. 

Q. And the recital in the Uslan deed to Edelman 
referring back to the deed of Wilder to Uslan, is 
a correct recital, is it not? ' A. It is. 

Q. Did Mr. Seclow call your attention to that? 
A. I do not recall whether he did, or did not. I 
think he would have called my attention to that 
at the time of the conversation because he was 
trying to persuade me to waive some of these ob-
jections. 

Q. And yet you do not remember whether you 
formed any opinion at that time as to the validity 
of the deed? A. I don 't remember having formed 
any, at the present ti1ne. 

The Vice-Chancellor: Was that the deed 
t0 Edelman that recited the fact that it was 
the same premises? 

Mr. Dembe: Yes, sir-"as was conveyed 
by Wilder to Uslan." 

The Witness: In referring to my abstract 
I find that it did ref er to that deed, but not 
by book and page number; but I do not 
think I raised that at that time with Mr. 
Seclow ; I merely listened to what he said. 

The Vice-Chancellor: The particular de-
script ion governs in all cases. 

Q. At the time you wrote Mr. Edelman the let-
ter of August 14th you made no reference to the 
shortage in the land, did you? A. That was omit-
ted from my letter by mistake at that time. 
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Q. Had you actual knowledge of it at tha t time? 
A. I had my abstract before me and had knowl-
edge of it; and I forgot to refer to it in my letter. 

Q. Did you ever advise Mr. Seclow by a subse-
quent letter of the omission? A. He knew of the 
om1ss10n. 

Q. How·? A. I don't know whether it was by 
letter, or by-

Q. (Interrupting.) Did you send him any let-
ter? A. I may have. 

Q. Haven't you your copy of the correspondence 
here? A. (The witness examined his paper s.) 

Q. Well, do not bother with it now. A. You 
have .the letter there, if I sent it. 

Q. Now, you say that Mr. Edelman, th e com-
plainant, called upon you a day or two before 
the time set for passing the title? A. That is right. 

Q. When you gave hhn a list of the objections 
you had to the title-is that right? A. Verbally, 
yes. 

Q. That is, verbally told him of what the ob-
jections were? A. That is right. 

Q. Now, when did you talk to Mr. Edelman 
again? A. Mr. Edelman came in a few times in 
between that and the 14th. 

The Vice-Chancellor: In between what? 
The Witness: The 12th of August; be-

cause my letter is the 14th; and I don 't know 
whether he came in at that time, but, rep-
resenting both parties at the time , I con-
veyed them verbally to him. Then he said 
that he would like to have my objections in 
writing, and I assumed that he had obtain ed 
other people-

Mr. Dembe: I object to that. 
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A. I told him I would send him a letter, embody-
ing my list of objections in the letter. 

Q. We ll, up to the time you sent the letter, you 
acted both for Mr. Edelman and the defendants, 
the purchase rs? A. That is right. 

Q. When you originally gave hi1n your list of 
objections to the title, hadn't he referred you to 
Judge Roberson, who had made the previous 
search? He knew nothing about his legal title, 
did he, himself? A. I don't know whether he had 
or hadn't; it is past a year now, and I wouldn't say 
that he had or had not. 

Q. \Vell , didn't you tell Mr. Edelman that you 
would look into the 1natter with Judge Roberson 
and find out what explanation there was to these 
various thing s you thought were objectionable, and 
would let him hear from you again? A. It is 
possible that I did, and before I had a chance of 
going over it - it may be that I called him; I don't 
know what happened. Sometimes you try to get 
another lawyer and he will be out of town-and 
before I had a chance to go · over it with Judge 
Roberson he had retained Mr. Seclow-or I don't 
know who he retained, but I wrote him a letter 
embodying the objections. 

Q. Mr. Seclow got in touch with you a short 
time after that letter? A. He did. 

Q. I show you your letter of September 3d, ad-
dressed to Mr. Seclow-you sent that, did you 
not? A. That is right. 

Q. And Mr. Seclow responded to that under 
date of September 4th-have you his letter; or is 
this a copy of it (showing witness copy of letter)? 
A. (After examining the copy.) That is right. 

Mr. Brenner: I have no objection to that 
letter and copy. 
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(The letter and copy were thereu pon of-
fered in evidence by Mr. Dembe, admitted 
and marked, respectively, Exhibit C-5, and 
Exhibit C-6.) 

Q. Now, did you respond to Mr. Seclow 's letter 
of September 4th by mail?' A. I believ e, after I 
received that letter I met Mr. Seclow in the Dis-
trict Court, if I am not mistaken, and I took the 
matter up with him and told him of my position 
in it-that I was trying to get my people to take 
the title, and I was having trouble with th em on 
account of the misrepresentations mad e by Mr. 
Edelman. I was naturally interested in seeing the 
transaction close; and Mr. Sleclow tried to tie me 
down, from time to time, to one or two obj ections. 
He said, "There is nothing to the other obj ections. 
I will have the tenement violations remov ed." And 
I told him he could do as he pleased abou l those 
matters - about removing the violations -and in 
the mean time I was trying to get my pe ople to 
take the property and lose sight of thes e repre -
sentations that had been made to them. 

By the Vice-Chancellor: 

Q. What representations? A. Relative to the 
dispossessing of the tenants in the buildin g. 

Q. When did you find out that those repr esenta-
tions were untrue? A. About three or fou r days 
before August 1st-about the 27th of July. 

Q. Then, when you wrote your objection s to .the 
taking of the title you never included an y obJec-
tion on this misrepresentation? A. It is included 
in that. 

Q. Where? A. In that letter that I wrot e to Mr. 
Edelman. 
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(Mr. Dembe handed the letter referred to 
to the Court.) 

By Mr. Dem be : 

Q. When you met Mr. Seclow, as you say in the 
District Cour t earl y in September, you say Mr. 
Seclow wante d to know from you what objec-
tions you sti ll had to the title-is not that right? 
A. Mr. Seclow w anted to know if I couldn't close 
the thing up . He said there was something hap-
pened and he wanted to get the thing cleaned up. 
I said I was doubly anxious to see the thing closed 
up because I wa s a broker in it and I would like 
to see the thi ng closed , that I was having trouble 
with my peo pl e, du e to the fact of the 1nisrepre-
sentations ma de by Edelman, and I was trying to 
ease them up a little bit on it and arrange a con-
ference and see if we couldn 't get together on 
some propos it ion; and, in the meanti1ne, Mr. Sec-
low had to get the objections cleaned up. 

Q. What obj ections did you want hiin to get 
cleaned up when y ou talked to him in September 
-you say ther e were some objections, now, what 
objections did you want hin1 to clear? A. Well, I 
believe there was technical obj ections which I 
raised which I felt could be cleaned up hy the 
original dee ds; and Mr. Seclow might have ad-
vised me tha t, at the proper ti1ne, he could get that 
done- I wouldn 't sa y now wheth er he did, or not. 

By the Vice-Chancellor: 

Q. Wha t do you mean by that? A. The objec-
tions to Lot 7-A in th e description; and there was 
something else there about the lis pend ens , and 
stuff he was to get cleaned up. The one which 
Mr. Seclow put forward mostly was the Tenement 
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House violations-he kept pressing that fact -that 
"I don't want to get those violations cleaned up 
unless you are going to take the property. " 

By Mr. Dembe: 

Q. At that time, was there any talk or men-
tion ever made of there being a shortage in the 
amount of land owned by Mr. · Edelman? A. I be-
lieve there was; I am almost positive of it. 

Q. Then you could not possibly have arranged 
or talked about closing the title- A. (Interrupt-
ing.) Oh, I will explain that: Your brother, 
Charlie Demhe, called me on the 'phone -I recol-
lect it now-he said he represented a Mrs. Atkins 
and that, at the proper time, if we should want a 
deed from Mr.s. Atkins, it was arranged that he 
could secure that deed for the foot and a half 
shortage, or something to that effect. So that was 
hanging in the balance, subject to being able to 
secure the deed that he said he could get. 

Q. When was that? A. I wouldn't say, Mr. 
Dembe; it is too far back; I couldn't reme mber the 
date. 

Q. Was that prior to the time you met Seclow, 
or subsequent? A. I couldn't exactly say because 
it is over a year ago, and I wouldn't wan t to fix 
the time. 

Q. Well, is it not the fact that the call you re-
ceived from my brother was to the effect that he 
had already procured the deed? A. No, it was not; 
I will say absolutely not. When he 'phoned me he 
said he didn't want to get the -deed unless we were 
going to get the title. I said, "I can't com mit my-
self, I won't say that we would take it if you get 
the foot and a half," or whatever the amount of 
ground it was there. 
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By the Vice-Chancellor: 

Q. Whom did you represent at that time? A. At 
that time I represented Messrs. Daves and Neid-
itch, and Mr. Edelman was represented by Mr. 
Seclow. 

By Mr. !)embe : 

Q. Didn't yo u receive a letter from Mr. Seclow 
under date of November 14, 1924? A. If you will 
show me a copy of it, I would remember whether 
I received it or not. (Paper shown the witness.) 
I did. 

Mr. Dembe: I off er that in evidence. 
(The copy of letter is admitted in evi-

dence, without objection, and marked Ex-
hibit C-7.) 

Q. Did you respond to that letter in writing? A. 
In writing? I don't know whether I had or not; I 
know I 1net Mr . Seclow after that letter. 

Q. You did meet him after that? A. I did 1neet 
him after receiving it. 

Q. How long after? A. That I wouldn't say; it 
was subseq uent to receiving that letter I know I 
met him. 

Q. And did you have a conference with him at 
that time? A. I spoke to him. 

Q. And what was the nature of that "talk," as 
you put it? A. I explained to him exactly my posi-
tion in the matter, that I was in a peculiar position, 
being both the attorney and an agent in the trans-
action; and I explained that to hiin, and I told 
him, "Here," I said, "now these legal objections to 
the title" (by "legal" I mean in the abstract and 
the Tenement House violations) "are the outs tand-
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ing objections; now, as far as I, as the attorney, 
am concerned, that as far as the misrepresenta-
tions that were made is concerned, that is a mat-
ter entirely up to my clients; they did not pass that 
to me at all; that is a matter entirely up to them-
selves; and if I can tell them that these objections 
as to the title are out of the way, then we will have 
a conference, and I will see if I cannot persuade 
them to overlook the misrepresentations made; 
but before that was done I was in no position to 
talk with reference to the misrepresentatio ns." 

Q. At the time, then, of this last talk that you 
have just referred to, the only thing on which you 
wanted to be satisfied was the deed from Atkins, 
is that right? A. What is that? 

Q. The Atkins deed for the one and a half feet? 
A. No. Mr. Seclow, throughout the entire proposi-
tion, was jumping from one thing to another; he 
would first center it on one proposition , then 
center it on another. First he centered on the 
Tenement House violation, and I had concluded 
he had received the Atkins Deed; and the next 
thing I would hear from him he would be talking 
about the Atkins Deed; and I was only interested 
in wanting the objections cleaned up so I could 
·then persuade my people to take the property. on 
the strength of the fact that I would try and in-

fluence them, as the broker, to take it. 
Q. Did you ever advise Mr. Seclow that the! 

would not take it? A. Mr. Seclow knew their posi-
tion throughout. 

By the Vice-Chancellor: 

Q. No, did you advise Mr. Seclow? A. I advised 
Mr. Seclow that they didn't want to take it; yes. 
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By Mr. Dembe: 

Q. When did you advise hi1n of that ? A. In all 
my conversa tions with him. 

Q. Alway s told him that they did not want to 
take it? A. That they did not want to take it. 

Q. But that if he cleared up all the other objec-
tions that you had, you might be able to induce 
them to change their minds? A. I would try to 
induce them to, yes. 

Q. Didn't Mr. Seclow say to you, "Why go to 
the expense of purchasing this foot and a half, and 
why go to the expense of putting windows in the 
rooms, as required by the Tenement House Board, 
unless your people will take the title after those 
things are done?" A. Mr. Seclow, when he spoke 
to me on that-

Q. (Interr upting) Did he say that? A. He did. 
Q. \Vhat did you say in answer to that? A. I 

answered and said, "that was a matter entirely for 
yourself." Inf act, I didn't know they had bought 
the foot and a half until he came and tendered me 
the deed; and this was a sh~rt time before that; 
because I understood he was holding that one point 
in abeyance until this conference we wanted to 
hold. I wrote hiln asking for a conference. 

Q. Didn't he write you, in his letter of November 
l-1th, which I have already shown you, to that very 
eITect-that he did not want to buy that foot and 
a half and go to that expense unless you would 
take the title? A. That is true, and I did not think 
that he had; I didn't think he had acquired it. In 
fact, only that I received Mr. Seclow's word on it, 
I didn't think, up to the time he tendered the dP.ed 
and said that he had acquired the foot and a half, 
that he actually did have that foot and a half. I 
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understood that he was holding that one point over 
until we held the conference. Mr. Seclow has the 
letter I wrote asking for a conference betw een the 
parties, and I assumed that that foot and a half 
could be secured at any time. 

Q. You also said that you had the assurance of 
my brother that he would give you the deed any 
time you wanted it? A. Not give it to me, but that 
he was in a position to deliver the deed to Edelman 
any time when he wanted that deed. 

Q. You fix that as early in September ? A. I 
won't fix the date, Mr. Dembe, because I don't 
know, candidly. 

Q. You say you wrote one or two letter s to Mr. 
Seclow to arrange for a conference-have you the 
date of those letters? A. I have. 

Q. Suppose I show you your original letter 
(showing the witness a letter) ? A. That is right-
October 24th. 

Q. That was prior, then, to the letter which you 
got from Mr. Seclow? A. That is right; and then 
he has another letter from me. 

Q. Did you have that conference? A. No con-
ference was held between the parties. I have an-
other letter that I have written to Mr. Seclow in 
the matter. 

(The letter last shown the witness is of-
fered in evidence, admitted and marked Ex-
hibit C-8.) 

Q. (Showing the witness another paper .) Is this 
the letter that you refer to? A. That is the letter 
I refer to. 

(The same is offered in evidence by Mr. 
Dembe, admitted and marked Exhibit C-9.) 
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Q. That was still before Mr. Seclow's letter of 
November 14th? A. I would like to see that letter 
of November 14th again, if I may. (The sarne is 
handed to the witness.) It appears from this let-
ter that he entirely ignored my letter with refer-
ence to the conference, unless I received one other 
letter in between -tim e. I wrote requesting a con-
ference, and this is the letter I got. 

Q. \V ell, you ha vc already testified, unless you 
were mistaken about it, that you had a conference 
with. Mr. Seclow subsequent to the letter of No-
vember 14th? A. Oh, subsequent? 

Q. Yes. A. Yes, subsequent-with Mr. Seclow, not 
with all parties together. If you read my letter 
you will see that it requests that we all would be 
together-my clients and his client-and see if we 
could not reach a general understanding in the 
matter, because the outstanding objection in the 
matter was one which they had control over and I 
had not-and that is as to the misrepresentations; 
and I waP-ted to see if we could not get them to-
gether on that point. 

Q. Did you, subsequent to this letter of Novem-
ber 14, and subsequent to this conversation that 
you say you had with Mr. Seclow, fix any time for 
a conference? A. That was up to Mr. Seclow; I 
put that squarely up to him in my letters asking 
h' ' 1m to advise me as to whether he would consent 
to such a conference and get together and see if 
we could ~ave a general discussion on that. They 
were not interested in the legal objections, only 
that I had told them concerning them, and they left 
them to me. 

Q. Well, you did meet Mr. Seclow some time in 
November, didn't you, subsequent to this letter? 
A. I am almost positive that I had. 
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Q. And, at that time he was to get his people 
together, you say, and arrange for a furth er con-
ference, is that right? A. He was to get his people 
together and we were to have a conferen ce. 

Q. And you were to get your people then and 
have a general conference of all the par ties? A. 
Yes, sir; right. 

Q. That conference, you say, never took place? 
A. The conference did not take place. 

Q. You did not communicate with Mr. Seclow 
any further regarding that conference ? A. Oh, I 
met Mr. Edelman a couple of ti1nes, and I don't 
remember whether I met Mr. Seclow. I met Mr. 
Edelman and ask him in regard to this- whether 
he was arranging to come up to a confer ence so 
we could get together and discuss the whole thing. 

Q. Did not Mr . Seclow talk to you on two or 
three occasions between the middle of November 
and eady :in January, in regard to fixing the time 
for a conference on passing the title? A. Mr. 
Seclow was anxious to fix a tin1e for closing the 
title. I was not in a position to fix that, because 
there was that point which my people strenuousl y 
objected to, which was the misrepresent ations as 
to the dispossession. 

Q. Didn't he ask you to fix a time when the 
people might get together? A. I think I put that 
up to him to fix. 

Q. Well, didn't he serve you with a noti ce itself, 
on January 15th , telling you, as the no tice recites, 
and fixing a time when he would call at your office 
and tender the deed? A. Oh, yes; th at is the 
first time that he fixed, only for the purpo se of 
suit he made time of the essence. That was the 

' only conference he consented to, or came up to. 
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Q. Who fixed the date? A. It was not a con-
ference, it was a tender. 

Q. Who fixed that time-he, or yo u'! A. He fixed 
that time. 

Q. Did you fix any time prior to that when Mr. 
Seclow fa iled to attend? A. I did not fix any 
time; I did not fix any time prior to that. 

Q. You say Mr. Seclow served you with this 
notice for the purposes of suit, and that was the 
only date that he fixed? A. That is ,right. 

Q. I say did yo u ever fix a date for closing that 
he did not attend? A. We never intended closing 
until my people-

The Vice -Chancellor: Oh, no. 

A. I did not, is the answer to that. 
Q. Did you ever advise hi1n that yo u would not 

take the ti tie? A. He knew that right along. I 
advised him of that. 

Q. \Vhen did you advise hi1n of that?' A. In 
conversation s that I had with him. I did not say 
we would not take th e titl e; understand me on 
that; I told him that my people objected to tak-
ing the title because of what had been said by 
Mr. Edelma n-t hat I was anxious to arrange a 
con£ erencc between all parties - not in the sense 
of making time of the essence, or fo r the purpose 
of passing title, but merely that we sh ould get 
together and have a discussion. The y understood 
my position; I made it plain - to see if I could, 
as broker, induce 1ny people to take the property. 

By the Vice-Ch ancellor: 

Q. Then, as matter of fact, so far as you, as a 
lawyer, wa s concerned, outside of these object ions 
that you say were legal, the real object ion to pass-
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ing the title was the fact of these misrepr esenta-
tions? A. That is right. 

Q. Now, did Mr. Seclow appear, on Janua ry 26th, 
at your office, as stated in the notice? A. He did. 

Q. Did he have his deed with hiin? A. He said 
he had. He had s01nething in his hand that I 
assume was his dee<l. 

Q. Did he offer it to you? A. ·tte did. 
N I did Q. You did not even look at it? A. o, 

not. 

Mr. Brenner: ,v e do not dispute at all 
that the deed was tendered. 

The Vice-Chancellor: The legal tender is 
not disputed. 

Q. Didn't you tell Mr. Seclow, on one or two 
occasions, that your clients would not tak e the 
title unless Mr. Edelman could deliver a deed for 
the 74 feet? A. That was natural; absolut ely I 
told him that; that was natural to tell hi m that. 
They had b-ought at least 74 feet; , and I told him, 
before we could discuss the other matters he would 
have to have that cleared up, or to deliver to us 
what he agreed to give us. I did not underst and 
he was buying that foot and a half, because your 
brother told me that there would he no conv eyance 
made until he was assured that this other trans-
action was going through. That is what ~our 
brother Charles told 1ne, that he would be m a 
position at any time to deliver that foot, or foot 
and a half, or whatever the shortage was. 

Q. Did I understand you correc~ly t~at my 
brother Charlie had some interest 1n this case, 
before? A. Your brother Charlie 'phoned ~e , an~ 
asked me whether we were going to take title._ 
told him there was something holding the takmg 
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of title back, that there was some objection had 
to it, along with some legal objections I had to it; 
and he said, "Yes, I know the one about the short-
age of land." I said, "What interest have you in 
it?" He said, "I represent the adjoining property 
owner , Mrs. Atlkins"'-in fact, I believe he said 
she wa s related in some way, if I remember cor-
rectly-and he said, "Seclow doesn't want to take 
this property for Edelman unless the title is going 
throug h." I said, "Well, I cannot assure you that 
this title is going through or not," I said, "because 
of the objections 1ny people have to it." "Well," 
he said , "I want to let you know that I mn in a 
positio n to deliver that foot and some odd inches 
to you at any time." 

Q. How long were you negotiating between these 
partie s before you actually made the contract 
which you drew? A. They caine up smne time in 
the aft ernoon, if I remember correctly; I don't 
know whether it was somewhere between one and 
three o'clock. We went down to the property and 
met Mr . Edelman there; I guess that was toward 
the evening, later in the afternoon; and it was 
somewhere around nine or ten o'clock in the eve-
ning before we closed our deal-that is, actually 
had the signatures. We had to go to Jersey City 
and get Mrs. Edelman's signature. 

Q. Was that the first day you began to nego-
tiate on it ? A. w ·e started that afternoon, and 
finished that evening and closed the deal. 

Q. W hen had Mr. Edelman authorized you to 
get a customer for it? A. I 1net Mr. Edelman with 
Mr. Nessanbaum - I was with Mr. Nessanbaun1, 
who was associated with me in transactions, and 
we negotiate sales through our office-and I 1nct 
him at an auction sale at 31st Street and Avenue 
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C several weeks before June 10th,-! b elieve the 
Cohen boys were selling son1e house up there; 
and I met Mr. Edelman, and he authoriz ed me to 
sell it. 

Q. Did you get any terms from him at that 
time? A. At that time we were discussi ng an ex-
change for a house on Garfield Avenue, which we 
were trying to exchange for the Ninete enth Street 
property. He immediately jumped into my car-
was going to the Court House-and we took him 
down and showed him that Garfield A venue house. 

Q. \,Von't you please answer my que stion~d id 
Mr. Edelman give you the terins? A. That is the 
answer - the terms that he gave me were relative 
to an exchange , which were different terms than 
at a cash sale. 

Q. Well, did you, at that tin1e, get a description 
of the property from Mr. Edehnan as to the ten-
ancies and the an1ount of rent this prop erty yield-
ed, etc.? A. I don't believe we did at that time; 
in fact, I am almost positive we did no t, because 
he set a fabulous price on the propert y for the 
purpose of exchange, and we just dro pped the 
whole thing right there. 

Q. And who was the owner of that Garfi eld Ave-
nue property '?' A. I believe the house is one that 
was at one time owned by Hyman Barsch ; I don't 
remember who was the owner at that p articular 
time, but it was a house that l\fr. Bors ch owned 
on Garfield Avenue. I think that Mr. Sedlick had 
it for a while, and Moses Stern. It wa s not the 
brown-faced house, it was still another one there, 
that changed hands several times. 

Q. You don't know who the owner of th at prop-
erty was? A. I did at that time, but I don't recol-
lect now who it was, because it chang ed hands 
several times. 
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Q. And from that day when you had this talk 
about the exchange up to the day of the contract 
you had no t seen l\1r. Edelman nor talked with 
him? A. Mr. Nessanbaum had. 

Q. But you had not? A. I don't believe I had; 
I am almos t positive I had not seen him up to that 
time. 

Q. Now, these houses on 19th Street, involved in 
this suit, are they high -class property? A. No, 
they are not. 

Q. Who occupies them? A. Tenants. 
Q. I unde rstand that, but of what nature arc the 

tenants of th e buildings ? A. I don't know just 
what you mean. 

Q. Are th ere colored people in the buildings? 
A. Yes. 

Q. As ma tt er of fact, that is a colored settle-
ment, is it not ? A. No , not exactly; there are col -
ored and white; there is a mixed class in there . 

Q. And it was originally occupied by whites, is 
that right? A. That is right. 

Q. You ar e familiar with the property, aren't 
you? A. To be candid with you, I an1 not . 

Q. You are not? A. No, not with that particu-
lar parce l, because I got it through Mr. Nessan-
baum; but in transactions I never came across that 
particu lar parcel. I did know who owned it-a 
Mr. Wilde r- at one time; but aside from that I 
never had any dealings with it. 

Q. Now, wh en Mr. \Vilder owned the property it 
was occup ied by foreigners, wasn't it? A. That I 
don't know; I cannot tell you that I know much 
about tha t property. 

Q. How m any white families were there in the 
property at th e time you made your exa111ination? 
A. I wouldn't say; it didn't 111ake any difference 
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to my people whether they were colored or white, 
so we did not check up on the colored or white. 
W c knew there were colored and white in there. 

Q. That was not discussed, at all? A. Oh, it 
may have been discussed, the fact that ther e were 
colored people in there; but I didn't ask how 
many colored and white were there; we didn 't 
make any check-up. 

Q. Did not Mr. Edelman give, as the reason for 
the vacancies, that he had there, the fact that the 
Polish and Slavish people who had been in the 
house did not want to stay there when the colored 
people had 1noved in? A. Absolutely not. 

Q. No such talk as that? A. No, absolutel y not. 
Q. And that all the white families were moving 

out and colored families moving in? A. No; he 
said he had put out several colored famili es as 
well as white. 

Q. He told you he had put out two colored fam-
ilies, did he not? A. No; the way he put it was 
that the place was always rented, that he "had 
a waiting list," was what he said; and th at he 
had this Polish party that wanted the end hou se, 
No. 23, and they wanted the entire building va-
cant, and he ejected certain tenants from the 
building and he was going to shift the bal ance 
of them from 23 into the other houses; that he 
wanted at least twelve e1npties in the house; and 
he took them into the District Court - that they 
would not move on notice-and he put them out. 

Q. Did you believe that? A. \Vhy shouldn 't I ? 
The man did not look like the type that would lie; 
I placed confidence in him. 

Q. Did you believe that Mr. Edelman had actu-
ally served notice of dispossess on all of the f am-
ilies in that building, in anticipation of sellin g the 
house to another party? 
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Mr. Brenner: I object to that, as abso-
lutely immaterial, what Mr. Grodberg ., either 
as broker at that time, or as attorney at 
law, should believe; it was what the parties 
to this contract believed. 

The Vice-Chancellor: I do not see that 
it is material; he was the agent of both par-
ties at that time. 

Mr. Dembe ·: 1\1y purpose in asking the 
question, I will be very frank to say, is this 
- that Mr. Grodberg, as a lawyer, ought to 
know that that could not be done. 

The Witness: It can be done. 
Th e Vice-Chancellor: What could not be 

done? 
Mr. Dembe: That you could not dispos-

sess a tenant except for non-payment of rent 
or disorderly conduct. Mr. Grodberg said 
that some Polish person was contemplat-
ing buying this property, and he told Edel-
man he would buy the property provided 
he first ejected the tenants-

The Vice-Chancellor: He could get them 
out under a month's notice, couldn't he? 

Mr. Dembe: Not under the Rent Laws, if 
the Court pleas ,e. There is no such thing, 
under the Rent Laws. You cannot put a 
tenant out unless he does not pay the rent, 
or is disorderl y , or you actually want the 
rooms for your own purpose. The Supreme 
Court has gone so far as to say that when 
a n1an gave a notice that he wanted the 
premises for himself, and there was a daugh-
ter of his who was being married and he 
wanted the premises for his daughter, that 
he would not be permitted to dispossess. 
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The Vice-Chancellor: Not under a three-
months' notice? 

Mr. Dembe: No, sir. 
The Vice-Chancellor: I think it must 

have been changed since I was at the Bar. 
1\'lr. Dembe: It has. A landlord cann ot 

get rid of a tenant only if he doesn't pay the 
rent-

The Vice-Chancellor (to the witn ess): 
Well, you may answer that question. 

A. In answer to that question-

Mr. Brenner: I am objecting to it. 
The Vice-Chancellor : I think I will over-

rule the objection; I may learn somethin g. 
(To the witness.) Go ahead and answer it. 

A. In answer to that question, the answer that 
I filed in this case will show just what his rep-
resentations were, anq that was this,-that this 
Polish party wanted to make alterations in the 
building, and that is one of the reasons for whi ch 
you can dispossess a tenant under our rent laws. 

Q. If the owner wants it? A. Well, I was not 
sitting as Judge of the District Court. Now, the 
owner alleged that he wanted to have those va-
cancies for the purposes of alteration, and I as-
sume that, for that reason, he got them out of the 
house. 

Q. You say the answer sets forth the repres en-
tations? A. What is that? 

Q. That the answer you filed in this case sets 
forth the representations that were made? A. 
That is right. 

Q. You drew the answer yourself, did you not ? 
A. That is right. . 

Q. Didn~t you tell Mr. Seclow prior to your fil-
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ing your answer that the misrepresentations con-
sisted of the fact that the tenants had been dis-
possessed by the police in raids, as a 1natter of 
fact , and that Edelman did not tell you so? A. 
Oh, no , I did not say anything about that "Edel-
man didn 't tell me so"; I stated that the misrep-
resen tation as made by Edelman did not corre-
spond with the truth of the facts as they actually 
existed, as to the reasons for these empties. 

Q. And that his representation was that he had 
eject ed the tenants for the sake of making repairs 
or alterations, in conten1plation of making this 
deal, and that, as matter of actual fact, the ten-
ants were dispossessed by police raids? A. Oh, 
there was several raids on the place-not one, but 
several. 

Q. Please answer my question-did you make 
that statement? A. As one of the reasons for the 
empt ies as they existed; I gave that as one of the 
reas ons for the empties as they existed. 

Redirect examination by Mr. Brenner: 

Q. Do you ·know whether the conditions im-
prove d between the time of making the contract 
and the time fixed for passing the title - whether 
there were more empties or fewer empties, or 
whether it was about the same? A. Well, to be 
cand id, we were not concerned with what hap-
pene d after the tiine of the making of the contract. 

The Vice-Chancellor: You don't know? 
The Witness: I don't know. 

Q. Do you know what the condition 1s at the 
prese nt time? A. There are eight tenants and 
twenty-eight empties. 

Mr. Dembe: I object to what the condi-
tion is now. 

10 

20 

30 

40 



10 

20 

ao 

40 

60 

Irving D. Grodberg, redirect. 

The Vice-Chancellor: How is that mate-
rial at this time? 

Mr. Brenner: I will withdraw it; it may 
become material on rebuttal, and I would 
like to have the right to recall Mr. Grodb erg 
on that point. 

Q. At the time that the tender of this deed was 
made in your office in pursuance of the notice 
making time of the essence of the contract, did Mr. 
Seclow appear in your 9ffice alone, or did he ap-
pear with his clients? A. Alone. 

Q. So that there was no opportunity, at that par-
ticular time, of having this conference that you 
previously suggested, at which you intended to 
persuade your clients to accept the title to the 
premises, regardless of the existence of these fa lse 
repre~entations? A. Mr. Seclow came up alone, 
and we never had that conference at which I re-
quested that all parties being present. 

Q. Did he ever agree, or did Edelman ever agree, 
to have that conference for the purpose of settling 
the differences that existed as the result of these 
misrepresentations? A. I met Mr. Edelman on the 
street, and I advised Mr. Seclow in a letter, ri ght 
after meeting Mr. Edelman, who told me that Mr. 
Seclow had informed him that I had written re-
questing a conference, and that he would arrange 
with Mr. Seclow for such a conference. 

Q. Do you know when that was, that this con-
versation was had? A. I believe, according to my 
letters, it was in October. 

Q. Was that arrange1nent ever suggested after 
that time by either Mr. Edelman or Mr. Seclow? 
A. In my conversations throughout I always tried 
to get my parties together,-

61 

Irving D. Grodberg, redirect. 

Q. Did they ever suggest it, or fix a time for the 
holding of such a conference? A. I don't believe 
they did; I am almost positive they did not, be-
cause we were always ready to meet them. 

Mr. Brenner: There is one other phase of 
this case, if the Court please; I do not know 
whether you want us to go into it at this 
time; that is, as to our counterclaim for the 
expense of preparing the abstract, etc. 

The Vice-Chancellor: Well, that is cov-
ered by the statute, is it not? 

Mr. Brenner: Except as to the proof of it. 
The Vice-Chancellor: Well, you may 

prove the amount paid for the search. 

Q. What amount did you charge for the prep-
arat ion of the contract, and any other legal docu-
ments that you had prepared, and the maki _ng of 
the search on this property? A. $100, in addition 
to the survey fee, which I believe was $5.S.OO. 

Q. $55.00 was paid for your survey? A. That is 
right. 

Q. Was that paid by you? A. I believe it was 
paid by 1ny check, or it may have been paid with 
their check. 

Q. And were you reimbursed for that, if it was 
paid by your check? A. I was rein1bursed, if it 
was paid by my check. I would like to refer to 
my papers. 

The Vice-Chancellor: It goes to the de-
fendants, anyhow, doesn't it, under the 
statute? 

Mr. Brenner: Yes. 
The Witness: I am positive it was $55.00. 

Q. And the $100, does that cover all of your 
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services in the matter? A. It does; that wou ld not 
have been the charge had the title gone thr ough, 
because then we gj_ve a certificate, and it is based 
on so much per thousand. 

Mr. Dembe: We admit that. 
Mr. Brenner: If the defendants are en-

titled to recover on the counterclaim they 
are entitled to recover this $65,5.00? 

Mr. Dembe: Yes. 

Recross e:vaminalion by Mr. D'embe: 

Q. Did you ever tell Mr. Edelman, dur ing the 
period between August and January, 1925, to rent 
the vacant flats? A. Why, he told me that he was 
in a position where he didn't know whet her to 
rent the empty flats, or not. I told him , in my 
opinion, the way the contract was phrased , there 
was nothing to prevent him from rentin g them, if 
he wanted to rent them for less. · I was concl uding 
at that time, or taking it for granted, that th e thing 
would go through, and, if that went throug h, that 
we would accept the place subject to the addi tional 
tenants; that he could go ahead and rent them, if 
he wanted to. 

Q. What did Edelman say to that? A. Ed elman 
he could rent the flats for less money than what 
he had specified was the rental of those ap artm ents 
in the houses. 

Q. Well, had he specified the rentals of the 
vacant flats, too? A. I believe · he had, yes. 

Q. In the contract? A. In the contract. I speci-
fied that in there - what he represented to be the 
rental - if I remember corectly. 

Q. For the vacant flats? A. Yes , I am almost 
positive. 
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Q. Just point out what part of the contract re-
fers to the rental of the vacant flats. 

The Vice-Chancellor: Why, it is there, 
plainly. 

A. It is in here: "There are thirteen fla ts empt y , 
of wh ich it is represented that 8 in 23 East Nine-
teenth Stre et r ented for $150, total, and 7 in house 
25 East Nin eteenth Street rented for $70"-that is 
a tota l of all four-"1 of which in hous e 27 East 
Ninetee nth Street rented for $16.00." 

Q. W ell, Edelman came to you and told you he 
had tenan ts to rent them at lower rent than speci-
fied, is that correct? A. Right. , 

Q. And wanted to know whe ther he could go and 
rent to those people? A. That is right. 

Q. And didn 't you tell him you took tpe n1atter 
up with your clients, the defendants here, to find 
out if they would be satisfied? A. I did. 

Q. And did you take it up with them, and bring 
back word that it was all right, to go on and rent 
it? A. No, I told Mr. Edehnan , "My people are 
raisi ng objection to the taking of title-" 

Q. (In terupting.) Won't you please answer my 
question? A. Well, it requires explanation. 

Q. I asked you what you represented to Mr. 
Edelma n, as a result of your taking the matter up 
with Mr. Nieditch , regarding the renting at lower 
rates? A. I reported to him that we would not set 
that up as an additional objection to the taking of 
the title. 

Q. That it would be all righ t for him to go and 
rent it at lower rates ? A. That if he want ed it 
as an assurance that we would not set it up as an 
addit ional objection, I would give it to him in 
writing . 
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Q. Is it not the fact that he asked you for that 
writing and you would not give it to him? A. 
There is no truth in that, at all. 

Q. Yet you offered to give it to him in wri ting, 
and he would not take it? A. We offered to give 
it to him in writing-the right to rent any of these 
plac _es for lower rent. There was one provi so-
that he take a deposit, and advise us as to what 
amount of rent he was getting. I assured him per-
sonally I could make my people consent to the 
agreement without an objection, notwithstandin g 
he specified what the rent was to be. 

Q. What did he say? A. He was not looking for 
it, because he could not get tenants for the floor. 

Q. What did he say? A. He said, "All right, he 
will try to get the tenants, and when he gets them 
he will let us know." 

Q. I am asking about the writing, Mr. Grodb erg 
-you say you offered to give him a consent in 
writing-what did he say to that? A. Underst and 
me, that writing-

The Vice-Chancellor : Why don't you an-
swer the question - did he say a_nything to 
you when you told hiin that? 

A. Well, the writing that we were to give him 
was to apply to each tenant that he would get for 
the premises; and the understanding was, or he 
told me then, "I will try and rent it; I have got a 
man by the name of Magad on Nineteenth Str eet 
who is trying to get them rented, and if he gets less 
rent I will tell you, and I will get the papers," but 
he never came back with the papers. 

Q. When did that take place? A. Oh, that was 
while all this whole thing was going on, subsequ ent 
to August 1st. 
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Q. Have you any idea whether it was September, 
October or November? A. I would not want to fix 
on what time; it was while we were having the 
discussion with Mr. Seclow. 

Q. W ell, you have not fixed any tim e of the dis-
cussion with Mr. Seclow-cannot you give us any 
definite time as to when it happened? A. It was 
subsequent to September 1st, I will say that, 1924. 
It would therefore have to be between September 
and Ja nuary of the following year. 

HALSEY R. BRANT, sworn. 

Direct examination by Mr. Brenner: 

Q. You are connected with the Tenement House 
Board of th e State of New Jersey? A. I am. 

Q. Did you make an inspection or inspections of 
property on Nineteenth Street belonging to Edel-
man, th e numbers being 23, 25 and 27 East Nine-
teenth Street? A. I did. 

Q. I show you letters from your Board, which 
have not been marked in evidence, one under date 
of July 28, 1924, the other under date of Novem-
ber 19, 1924, both of which set forth objections, 
or viola tions in all three of those houses: Did 
those violations exist, and did you report them to 
your Board at the time that these letters bear 
date? A. Yes, sir. No. 23-do you want to know 
the violations in that? 

Q. We ll, the violations are in the report? A. 
Yes, sir . 

Q. And have the violations which appear in the 
letter of November 19th, 1924, since been cured? 
\Vell, let me withdraw that for a moment: Has 
there been an inspection made since November 
19'th, 19,24., for the purpose of checking up as to 
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whether any or all the objections appearing in that 
letter have been overcmne? A. Yes, sir. 

Q. vVhen was it? A. 6/8 / 25~June 8th, 1925. 
Q. And does the inspection of June 8th, 1925, 

indicate that those objections have since been 
cured? A. Some of them; yes, sir. 

Q. What objection, or objections, are ther e that 
appear in the communication of November 1nth, 
1924, which are still uncured? A. "Walls and ceil-
ings of the cellar"-this is the building No. 2~--
"walls and ceilings of the cellar need white- wash-
ing; ceilings need repair; walls and ceilings :md 
the wood-work of the halls dirty and needs paint -
ing; walls and ceilings of all water-closet ap art -
1nents need paint." 

Mr. Dembe: I might call your Honor' s at-
tention to the fact that we are not requ ired 
to do any painting under the contract. 

Mr. Brenner: That is true. 
The Vice-Chancellor: He is only giving 

the report of what is on the card. 

A: (Resuming.) "Also fire escape needs paint-
ing. No railings around the stair opening. Fr ont 
stack must be provided with proper counter- bal-
ance; drop ladder." 

Q. That is all in No. 23? A. That is No. 23. 
Q. Now, No. 25-what did you find in No. 26 

that has not been cured since your letter of No-
vember 19, 1924? 

The Vice-Chancellor: Well, now, do 
these objections which are still existent ap-
pear in the letter of November 28th? 

The Witness: Well, we will have to check 
this up; in checking this up, when the in-
spector goes out he checks it up. 

67 

Halsey R. Brant, direct. 

The Vice-Chancellor: Some of these 
things might have arisen since. Can you 
tell whether any of these objections that 
you are now reading were in existence at 
the time you made the other two inspec-
tions? · 

The Witness: The other inspections? 
The Vice-Chancellor: Yes. 
Mr. I)embe: The inspection of June, 

1924? 
The Witness: Yes, sir; I have here-
The Vice-Chancellor: Well, you say they 

were in existence? · 
The Witness: Yes, sir; I have it here, 

"10/ 28/ 19124." 
Mr. Dembe: Well, we were required to 

pass title on August 1st, and the report they 
have in evidence is July 28th. 

Mr. Brenner: July 28th, and since that 
time. 

The Vice-Chancellor: Well, you can 
check up the two, and · see if they compare. 
Go to your next card. 

The Witness: Now, you want No. 25? 

Q. Yes, 25? A. The date of this re-inspection 
was 10/ 28/ 24. 

Q. Has there been any inspection since ~n that 
house ? A. There is-on 6/ 8/ 25. 

Q. And what do you find on your report of June 
8, 1925- what do you find is still objectionable , 
that has not been cured since your previous in-
spection? A. The original notice that you got 
there was prior to the 10/ 28/ 24. Those violations 
existed at the time when I went there myself on 
the 10/ 28/ 24; those violations still existed; other-
wise they would have been checked off. 
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Q. And none of them had been cured bet ween 
July and November? A. Well, no, not then; but 
on the 6/ 8/ 25 I find that the yard that was dirty, 
the rubbish has been removed; and the "floors and 
halls about the house, dirty," that has been re-
moved. "Water closets throughout the house ," as 
it calls for, ""dirty and needing repair, and ade-
quate flush," has been removed-them viola tions. 

Q. And the other objections still remain ? A. 
Well, that is the only one that I see on this card; 
I cannot say in regards to the others; I can only 
give you the data that is on the card. 

Q. Now, take the last house, No. 27? A. In ad-
dition lo that, I wish to state-

Q. No, just answer the question, please-on the 
10/ 28/24 ? A. This is No. 27: "The fire escape 
needed painting. 10/ 28/ 24; outside ·walls ."-all 
this existed at that time. 

Q. Well, they existed, as it appears on thi s re-
port of Nove1nher 19, 1924? A. Yes. Now, the vio-
lations were re1noved on 6/ 8/ 25. 

Q. And what violations . we.re overcome at the 
time yo!-} made that inspection? A. "In yards , the 
grass and rubbish was removed." The violati on 
was removed. "The ceilings of the cellar nee ded 
repair - re1noved." "Floor of the second floor hall 
needs cleaning - removed." "Stair to the roof en-
cum ·bered - removed." Those violations were re-
moved. The Hre escape needs painting. 

Cross examination by Mr. D 1embe: 

Q. Was there anything outside of the pain ting 
that was not removed at the time of your last 
inspection? A. Yes, sir; at the last inspection it 
says here, "Glass out of the windows; also the 
walls and ceiling needs cleaning; also the wood-
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work of all halls needs cleaning and painting; 
walls and ceiling of rooms throughout the house 
needs cleaning." That is the re cord. 

Q. W hat do you mean by "cleaning"? A. Any-
thing where you have a wall that is dirty and needs 
cleaning . 

Q. By that you mean painted up, don't you? 
A. Well, not necessarily. 

By the Vice-Chan icellor: 

Q. It may be papered or kalso1nined? A. It may 
be kalso mined, o.r washed off. Su ch objections 
often exist. 

By Mr. D·embe: 

Q. Is it not the fact that when he goes to these 
houses violations such as are enumerated here 
would appear on practically every examination? 

Mr. Brenner: I object to that. 

Q. In other words, the rubbish in the yard is 
continuo usly accumulating and continually being 
removed, as matter of fact, is it not ?' A. No. 

Q. You raise as an objection "rubbish in the 
ya.rd"? A. Yes. 

Q. Assuming that that appeared in your report 
of November- A. Yes, sir. 

Q. In your report of July 19, 1925, six months 
later, would that be the same rubbish? A. No; be-
tween the former inspection down to this inspec-
tion, it had been removed. 

The Vice-Chancellor: Well, that is not 
anything that I think would justify the re-
jection of the title. Anyone could remove 
rubbish; but the ,fi,re escapes, and the paint-
ing of the house, and repair of walls and 
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floors and doors and interior structur e, are 
all things that ought to be done stri ctly 
under the terms of the contract. 

Mr. Brenner: I might say we are not ,rais-
ing objection to the Court regarding this rub-
bish, or things of that kind, and would not, 
of course, have refused title on that grou nd. 
We are simply putting in · those thing s be-
cause they are part of the report, so that 
the whole .report goes in; we couldn 't put 
in a part of it. 

Q. Now, in your report of inspection of Ju ly 28, 
1924,- refer to the letter, please? A. ,vhich house 
is that? This is 23. 

Q. Was there anything about fire escape viola-
tion at that time? A. Yes, sir. 

The Vice-Chancellor: Vv ell, does it r eally 
make any difference what those things 
amounted to? You have refused thi s title, 
primarily on the ground of false .repr esen-
tations; now, is not the only questio n in-
volved in this case wh ether those repr esen-
tations were false or true? 

Mr. Dembe: Well, that is exactly as I 
look on the case , but the fact is they put 
this evidence in, and I did not want it to 
go in unan swe r ed or unexplained. 

Mr. Brenner: No, I think w e ha ve the 
right, if the Court please, to claim on the 
double ground; if the premises were no t put 
in the condition that they were suppos ed to 
be put in, under this contract (the cont rac t 
providing against Tenement House viola-
tions), we have the right to raise an objec-
tion to that. The mere fact that Mr. Grad -
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berg says that he did not have any serious 
objec tion to it, and would try to put this 
ti tle through, of course has no effect upon 
the individuals themselves, who are parties 
to this contract and have a right to rest 
up on every violation and every breach of the 
contract. 

The Vice-Chancellor: I know, but what I 
am dri ving at is this: Here a.re some things 
th at the vendor has to go to the expense of 
re1noving; now, you have not said yet that 
you would take the title if they are removed. 
You hav e said, "I refuse to take the title 
bec ause you represented to m e that these 
pre mises were thus and so, and they are not; 
the re presentation is false and fraudulent, 
and, therefore I won 't take the property." 
Now, w as h e bound to attend to any of those 
th ings until you gave hi1n notice that you 
wer e rea dy to take the title? 
· Mr. Brenner: They were bound to do it 
und er the State law. 

Th e Vice-Chancellor: Oh, I don't care 
about that. You are dealing now with the 
law ; I am dealing now with the fact as to 
whether or not you can take advantage of 
th at when you put yourself on other 
grounds. 

Mr. Br enner: Only as to this, if the Court 
please: We , of course, cannot determine 
in advance what the Court is going to find 
as to whether or not these representations 
wer e made, or not. Now , in the event that 
the Court finds against us on that point, if 
these violations had existed we are entitled 
to h ave them cur ed up before w e are com-
pe lled to take this title. 
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The Vice-Chancellor: Oh, there is no 
question about that. 

Mr. Brenner: It is only put in for that 
purpose. 

The Vice-Chancellor: As I see it now, the 
point you make is this - during all these 
negotiations,-apart from the items that 
were eliminated, such as the want of the 
foot and a half , and the other thin gs that 
are now eli1ninatcd,-the one troubl esome 
feature of the case which caused your client 
to reject the title was certain repr esenta-
tions made before the signing of th e contract 
which induced him to sign the contract, 
which you say are materially fals e and 
fraudulent and untrue, so that it ju stifies 
you in declaring the contract void ? 

Mr. Brenner: That is correct. 
The Vice-Chancellor: Now, is no t that 

all there is to it? 
Mr. Brenner: Yes, on the main issue in 

the cause, that is all there is to i t. 
The Vice-Chancellor: Now, of course, if 

you are compelled to take the title it would 
be on terms that all of these items of Tene-
ment House violations will be cleaned up. 

Mr. Brenner: That is the only reaso n that 
that is put in at the present time. 

The Vice-Chancellor: I see. Well , I do 
not think you need go any further on that. 

Mr. Brenner: That is all. 
The Vice ... Chancellor: For that matt er, if 

necessary , a reference could be 1nade to a 
Master to attend on the passing of th e title, 
and see that all those things are cleane d up, 
so that you can get what your contract calls 
for. 
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FRED. FEINBERG, sworn. 

D'irect examination by Mr. Brenner: 

Q. You are employed by Mr. Grodberg 1n his 
office? A. Y cs, sir. 

Q. And did you, at his request, go to the Bayonne 
District Court and examine the dispossession dock-
ets there for the purpose of determining how many 
dispossess actions had been brought by Mr. Edel-
man aga inst tenants in the premises 23, 25 and 27 
East Nine teenth Street? A. Yes, sir. 

Q. How long a period of time did that examina-
tion cover, of the dockets? A. Why, I believe it 
covered a period of time between September, 1923, 
or June, 1923- I have the instructions down on a 
piece of paper , if I may look at it. 

Q. Refer to your me1norandum: when did your 
examina tion start, of th e docket (handing the wit-
ness a paper)? A. It started October, 1923, until 
Septemb er, 1924. 

Q. And, covering that period of time, how many 
disposse ss actions had been instituted? ·A. Why, 
regardi ng the property in question , I found two 
disposse ss actions were instituted. 

Q. And ~hat pages are they on in the docket? 
A. Why, the dockets are numbered. 

Q. We ll, in the dockets, what pages do they 
cover? A. The number is 40888 for one, and an-
other one 41229. 

Q. Tho se are the docket numbers? A. Yes. 
Q. And what pages of th e docket do those dis-

possess actions appear on? A. Well, they were 
indexe d under the name of the plaintiff. 

Q. And, from the index, you determine how 
many dispossess actions had been instituted during 
that tim e? A. Yes, sir. 
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Q. And you could only find two? ' A. Only these 
two were started, and one was discontinued . 

By the Vice-Chancellor: 

Q. Were they started to dispossess person s in the 
premises in question here? A. Yes, sir; for non-
pay1nent of rent; and one was discontinued. 

Mr. Brenner: We have the docket s here, 
your Honor. This is only for the purp ose of 
referring to the dockets themselves. 

The Vice-Chancellor: Well, produ ce and 
mark them. 

Cross examination by Mr. Dembe: 

Q. What was the date of your inspection ? A. 
Why, the beginning of this week. 

Q. The beginning of this week? A. Yes, sir. 

By Mr. Brenner: 

Q. That was done in the preparation of th is case? 
A. Yes, sir. 

GUSTAV F. RUH, sworn. 

Direct examination by Mr. Brenner: 

Q. Mr . Ruh, you are the Clerk of the Bayonne 
District Court? A. Yes, sir. 

Q. And have you the docket showing th e dis-
possess actions by Mr. Edelman covering th e pe-
riod commencing October, 192'3, and ending Sep-
tember, 1924? A. I have. 

Q. And covering the property 23, 25· and '27 East 
Nineteenth Street, how 1nany dispossess actions 
were instituted in the District Court? A. W ell, I 
have two actions here against 23 East Ninet eenth 
Street. 
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Q. When were those actions instituted? A. The 
first action was April 11, 1924. 

Q. Against whom? A. Against Charlotte Mc-
Knight. 

Q. And the second action? A. Was against M. 
Tymes. 

Q. And instituted when? A. June 6, 19'24. 
Q. And those actions were instituted for what-

for non -p ayment of rent, or for some other cause? 
A. For non-pa yment of rent , on both of them. 

Q. Both of them were for non-payment of rent? 
A. Non-pa yment of rent. 

Q. And neither of them, then, were under notice 
because of alterations of building, or any other 
reason? A. No, sir. 

Q. That docket covers the period c01n1nencing 
when, and ending when? A. This docket is from 
February 1st, 1924. 

Q. Fr om February 1st, 1924? A. Up to date. 
Q. And that cov ers every dispossess, then, from 

Februa ry, 1924, up to the present moment? A. 
Yes, sir . 

Q. In Hou se No. 25 how many dispossesses were 
there? A. We haven't any. 

Q. None at all? A. No. 
· Q. In House No. 27, how many were there? A. 

We have n 't any. 
Q. So, in those three buildings, covering the pe-

riod from 1924 up to the present moment, there 
have been onl y two dispossessions, and both of 
those for non-payment of rent? A. Yes; on House 
No. 23. 

Q. Wh at happened in those cases? A. In the 
case aga inst McKnight it was discontinued. 

Q. W hat about the other case? A. Against 
Tymes, it has been adjourned a few times, and 
then ma rk ed "Not Moved." 
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Q. And "not moved' ·' is equivalent to a discon-
tinuance? A. Yes. 

Q. So, as far as your record shows, it shows 
that neither of those cases-the only two cases 
which you have found-have gone to trial and 
judg1nent? A. No, sir. 

No Cross Examination. 

Mr. Brenner: It is conceded, as a matter 
of law, that any action for disposses sion 
must be instituted in the municipalit y in 
which the building is located, or the build-
ings are located. The reason of that con-
cession at this time was to eliminate the 
necessity of bringing up the proof from 
other municipality. 

Mr. De1nbe: We dispute that any such 
representation was made, that he did bring 
these actions. 

The Vice-Chancellor: That will be shown 
in your proof, of course. 

ALTER NIE.DITCH, sworn. 

Direct examination by Mr. Brenner: 

Q. lVIr. Nieditch, you are the man who is, men-
tioned as being the prospective purchaser of this 
property, 23, 25 and 27 East Nineteenth Street, in 
the City of Bayonne? A. Yes, sir. 

Q. And were you procured as a customer for that 
property by Mr. Grodberg and Mr. Nessanba um? 
A. Yes, sir; that means I was a customer? 

Q. Yes. At the time, or at a time before draw-
ing this contract, did you make an inspection of 
the building, or of those buildings? A. Yes. 

Q. And how many vacancies did you find exist-
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ing in those buildings at the time you made your 
inspection? A. Thirteen. 

Q. vVas anything said by you to Mr. Edelman, or 
by anybody to Mr. Edelman, about those vacan-
cies? A. I asked him why he has got so many 
vacancies . He told me he had a Polish buyer to 
buy No. 23 East Nineteenth Street, and he says he 
wanted to get the property for an alteration, that 
he should get it vacant, and that he dispossessed 
all the tena nts; that meant that eight tenancies 
was vacant, and he told me he was going to take 
the four tenants into the other houses and clear 
out the house entirely; and he says he got them 
all dispossesse d; that he took them to court and 
dispossessed them. 

Q. Did he say , whether or not, before these dis-
possesses, the buildings were always occupied by 
tenants? A. Yes. 

Q. And they were always occupied? A. Yes. 
Q. And tha t he had dispossessed them? A. Yes. 
Q. When he told you that, did you believe it? 

A. Yes, sir. 
Q. If you had known that those buildings were 

vacant because he did not have the tenants for 
them, or for any other reason than that which he 
gave you, would you have accepted it, or entered 
into the contract for the purchase of this property? 

Mr. Dembe: I think the question is lead-
ing. 

The Vice-Chancellor: I suppose the ques-
tion is, yet I will permit the question; it is 
a common form of question? 

A N . . o, sir. 

Cross examination by Mr. Dembe: 

Q. Wh o was there at the time of this talk? A. 
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Mr. Grodberg, Mr. Nessanbaum, Mr. Edelm an, and 
myself and Mr. Daves. 

Q. And when did that talk take place ? A. June 
10th, in the afternoon, late in the afterno on-1924. 

Q. And where ? A. I called up Mr . Grodb erg 
about something, and he told me, "Nied itch," he 
says, "come over; I have something to sho w you." 
Well, it didn't take very long-it took us about 
a half-an-hour or so, and we came over to 1\fr. 
Grodberg's office, and he took us down. I found 
Mr. Nessanbaum and Mr. Grodberg in the office, 
and I took Mr . Daves with me. 

Q. Did you go all through the houses? A. "\Ve 
didn't go through all the houses, no; we w ere only 
in some of the rooms in No. 23, in two ap artments 
at the most. We went down cellar a.nd we looked • 
at the cellar. 

Q. How many rooms did you go into , alt ogeth er, 
in the three houses that you were cont emplating 
buying? A. About two apartments, that is all. 

Q. Then, how did you know there w ere thirt een 
vacancies? A. vVell, he told us that-Mr. Edelman 
himself. 

Q. Told you there were thirteen vacanci es ? A. 
Yes, sir. 

Q. But you did not go through the hous es and 
count the number of apartm ent s that wer e empty, 
did you? A. No; I didn 't want to go thro ugh all 
the houses; I go and take his word. 

Q. And how did he com e to tell yo u he had 
thirteen vacant apartments? A. He told me, be-
cause he had a Polish buyer. 

Q. Did you ask him anything about it ? A. Yes, 
sir. 

Q. What did you ask him? A. I ask ed h_im, 
"Why do you have so many vacancies h ere?" 
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Q. I know , but ho w did he come to tell you 
before you asked hi1n that-what led him, if yon 
know, to tell you that he had thirteen vacancies 
in the ho use- did you ask him anything about 
it? A. I as ked him; yes, sir. 

Q. You asked him w h at? A. I asked him wh y 
he has got so man y vacancies. 

Q. You do not understand me: You say that 
Mr. Edel m an told you that he had thirteen vl~-
canci es? A. Yes, sir. 

Q. I say, was that in response to any que~tions 
that you, or anybody else that was with you, had 
aske d him; or did he simply volunteer that inf or-
mati on to you ? A. He didn't know exactly about 
the houses, how many vacancies was th ere; but 
then by th e contr act h e stated that he has oot thir-o 
teen vacanci es . 

By the Vice-Chanc ellor: 

Q. You do not get the que stion: How did you 
know that there were thirteen vacancies ? A. \Vell , 
Mr. Edelma n told us. 

Q. \Vhe n ? A. Right by the contract. 
Q. Did you ask him how many va<;lancies there 

were? A. Yes. 
Q. And he told you? A. Yes. 
Q. Then yo u got this explanation as to the rea-

sons for th e vacancies ? A. Yes. 

By Mr. Demb e : 

Q. An d that was when th e contr act was being 
made? A. Y cs, sir. 

Q. In Mr. Grodberg's office? A. Yes, sir. 
Q. Then it was , for the first ti1ne, that he told 

you that h e had thirteen vacancies in th e houses? 
A. Yes, sir; by the con tract. 
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Q. And you wanted to know why he had thir-
teen vacancies? A. Yes. 

Q. He told you because he had ejected th e ten-
ants to satisfy a Polish buyer? · A. Yes, sir. 

Q. And that ,vas the first conversation th at you 
had with Edelman regarding the vacancies ? A. 
Yes, sir. 

Q. In Mr. Grodberg's office? A. Yes, sir . 

HYMAN DAVES, sworn. 

Direct examination by Mr. Brenner: 

Q. Mr. Daves, you are a partner of Mr. Nieditch 
in this contract that has been referred to? A. Yes, 
sir. 

Q. And did you go down with Mr. Nied itch to 
the buildings on East Nineteenth Street with Mr. 
Grodberg? A. Yes. 

Q. Either at the buildings, or in Mr. Grod berg's 
office, was there some mention made of the vacan-
cies in those three buildings A. Yes; Mr. Edel -
man told me he had thirteen vacancies. 

Q. And did he tell you what brought about those 
thirteen vacancies? A. He told us that he make 
the tenants to move because he had a cus tomer 
to buy that house, No. 23 East Nineteenth Street. 

Q. And how many vacancies were there in No. 
23? A. In No. 23 was eig,ht. 

Q. And did he say what he intended to do as 
far as the other four were concerned? A. Yes, he 
would take the four tenants to the different hou ses, 
to give that man the house, because the man want-
ed to alter the house. 

Q. And what is your recollection as to where 
that conversation was had - was it at the build ings, 
or at Mr. Grodberg's office? A. It was out side 
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of the building at East Nineteenth Street. Then, 
after th at, we had the same · talk in the office, too, 
you know. 

Q. You mean you had the talk in both places? 
A. Yes, sir. 

Cross examination by Mr. Dembe: 

Q. Did you go through the buildings? A. Well, 
I was in a couple of houses, to look through, you 
know. 

Q. How m any apartments did you go through ? 
A. I went through three. 

Q. Thr ee apartments? A. Yes. 
Q. Did you count the number of tenants in the 

building , at that ti1ne? A. No, I didn't count 
them. 

Q. You did not count the number of vacancies, 
either, at that time, did you? A. No, because he 
told us how many vacancies he had. 

Q. How did he come to tell you that? A. Be-
cause he had, you know, a Polish buyer to bu y 
that No. 23 house in East Nineteenth Str eet; and 
I told him "What is the idea to move out all the 
tenants? " He says, "vVell, the 1nan wanted to alter 
the house, so I make then1 to move in court, you 
know ; th ey wouldn't leave the house without the 
court," and he make them to move by court in dis-
possess . 

Q. W hat did you say to that? A. Well, it was 
funny to me; and I said, "What is the idea to 
move them out?" And he said, "Well, that is the 
way the man wants it; he wants to alter the 
house." 

Q. Did Mr. Edelman come and tell you about 
the vac ancies, or did you ask him how many va-
cancies th ere was there? A. Yes, I asked him, 
sure. 
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Q. And he said he had thirteen vacan cies? A. 
Thirteen vacancies. 

Q. Did you ask him how much rent the tenants 
were paying? A. Yes, sir. 

Q. Did he tell you what each tenant wa s pay-
ing? A. Yes. 

Q. Did you ask him how much the vac ant flats 
had been rented for before? A. Yes. 

Q. And did he tell you how much he rented 
the1n for? A. Yes. 

Q. And all that, you say, was at the mak ing of 
the contract, at Grodberg's office? A. In Grad-
berg's office. 

Q. I am talking about at the building. You say, 
while you ,vere at the building, looking over the 
building, you did not know how many vacancies 
there were, did you? A. No, sir. 

Q. You did not count them, and nothi ng was 
said about them? 

The Vice-Chancellor: One moment. Was 
anything said to you, at the building , about 
the number of vacancies? 

The Witness: Not in the building ; I just 
saw two or three floors e1npty. 

Q. When you got to Mr. Grodberg's office, ready 
to make the contract, Mr. Grodberg began asking 
questions, didn't he, and making notes? A. Yes. 

Q. And the first thing he asked about was the 
price, wasn't it? A. Yes. 

Q. Then the number of tenants in the houses, 
is that right? A. Yes. 

. ? 
Q. And then how much each tenant was pa ymg · 

A. Yes. 
Q. And wasn't it then that Mr. Edelman told you 

that there were thirteen vacancies in the houses? 
A. Yes, he told us. 

Hyman Daves, cross. 

Q. And he put these thirteen vacancies right 
into the contract? A. Yes, he put it in. 

Q. As matter of fact, didn't he tell you that one 
of the four tenants that remained in the building 
had alrea dy be en served with a notice to move? 
A. Not wi_th a notice; he told me he w as going 
to make him to 1nove to the other hous e ; he didn't 
tell me he had any notice. 

Q. Did you read the contract before you signed 
it? A. We ll, I am a poor r eader, you know; I 
couldn' t r ead. 

Q. W as the contract read to you before you 
signed it? A. Yes. 

Q. Don 't you know it was in the contract that • 
one of the tenants had be en served with a notice 
to move? A. I think there was one tenant. 

Q. And did he give you any reason for making 
that tena nt move? A. He told 1ne to give up the 
proper ty, you know-to empty the property. 

Q. Didn 't he tell you something about a fight 
having tak en place the;:re? A. No. 

Q. Between two tenants ? · A. No, nothing. 
Q. He did not ? A. No. 
Q. You did not ask him to recall that notice 

that was served upon the tenant to move, did you? 
A. No; I didn't tell him to make him to move, you 
know, because I didn't know the reason to make 
him move. 

Q. You ·told me Mr. Edelman told you the reason 
he wan ted the tenants to move out was that he 
wanted to clear the house for the other buyer? 
A. Yes. 

Q. W hen you were making the contract for the 
house he told you that he had served a notice 
on one of the ten ants to move-was that right? 
A. He told us he was going to give a notice to move 
the tenan ts into the other houses. 
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Hyman DiaV'es, cross. 

Q. You were a party to the contract. You put 
in the contract that one of these tenants had been 
served with notice? A. Yes. 

Q. I say, did you ask Mr. Edelman not to dis-
possess that tenant, after you made the cont ract? 
A. No, I told him not to dispossess . him. 

Q. When did you tell him that? A. When I was 
making the contract. 

Q. You told him that? A. Yes. 
Q. "Not to bother with putting him out"? A. No, 

I didn't say "not to put him out," because I didn't 
know what reason he was going to put him out 
for, you know. He told me of the notice he was 
going to give him. 

Q. He did not give you any reason for givin g the 
notice? A. No. 

Q. Sure about that? A. He told me he gav e him 
a notice because he wanted him to move in the 
other house; that is all he said to me. 

Q. You have not spoken to Mr. Edelman since 
that day in Grodberg's office? A. I never seen 
Edelman all the time; this is the second time I 
seen him, now. 

Q. The first time was the day of the ma king 
of the contract? A. Yes. 

Q. And you haven't seen him since? A. No; 
this is the second time I have seen him-, right 
here. 

Q. What time did you get hack from you r in-
spection of the property on Nineteenth Street that 
day? A. \Vell, it was late-about four or five 
o'clock. 

Q. Four or five o'clock? A. Yes. 
Q. And what time was the contract finish ed? 

A. It was pretty near ten o'clock. 
Q. And between four and ten o'clock you were 

all at Mr. Grodberg' 's office? ' A. Yes. 
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Q. A~ranging the terms of the deal? A. Yes. 
Q. Is that right? A. Yes. 
Q. It took you, in other words, about six hours 

to arra nge the terms of this deal? A. Yes, sir. 
Q. Is tha t right? A. Yes, s.ir. 
Q. And the vacancies were not discussed until 

the contract was ·being dra'Yn, and you wanted to 
know how much rent each tenant was paying? 
A. Yes, sir. 

Q. Is that right? A. Yes, sir. 

Redirect examination by Mr. Brenner: 

Q. Did you see any of the apartments vacant 
when you were down at the buildings? A. Well, I 
seen three or four e1npty, you know; that is all I 
went thro ugh. 

Q. Did you say anything, at that time , to Mr. 
Edelma n about it? A. Well, I asked him the rea-
son why it was empty, you know. 

Q. Now, you said, Mr. Daves, once, that that 
talk was at the building, and the second time you 
said it was in Mr. Grodberg's office; now, I want 
you to straighten this out as to your recollection of 
where it was? A. It was in Grodberg's office. 

Q. Tha t is where you first talked about the num-
ber of va cancies and the reason for the1n ?' A. Yes. 

Q. But you did notice, when you were at the 
place, th at there were some vacancies? A. No, I 
didn't say it when I was in the place. 

Q. Did you see that there were any vacancies 
when you were at the place? A. Yes, I seen three. 

Q. You saw three vacancies? A. Yes, that is all 
I seen. 

Q. The n _when you asked Mr. Edelman, in Grod-
berg's office, how -many vacancies there were that 
is whe n he told you there were thirteen? A. Yes. 
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Hyman Daves, recross. 

Q. There is a question I forgot to ask you: If 
you knew that this statement that Mr. Edelm an 
made that the tenants had been put out of the 
building by him as the result of dispossess pro-
ceedings was not true, would you have enter ed 
into this contract? A. No, I wouldn't have gone 
into it. 

Q. You would not? A. No. · 

Recross exnmination by Mr. Dembe: 

Q. When did you first find out that the statem ent 
that Mr. Edelman made to you was not true ? A. 
Well, when I went in, you know, to take the title-
a few days before title; I was supposed to take title 
on the 1st of August, and I went down in the last 
days of July to look through the building, with Mr. 
Nieditch, and I found out that it was a disorde rly 
house, that it was a rough house. 

Q. And it was because of the fact that the ten-
ants told you this was a disorderly house that you 
did not want to take the property, is not that rig ht? 
A. Yes, sir. 

Q. You tried to sell this house after you made 
the contract, didn't you, to other people? A. No, 
sir. 

Q. Weren't you down there with buyers? A. 
Well, there was a couple of buyers asking about 
the price, you know, and I told them that I bou ght 
it and I wanted to take the title, and when I found 
out what had gone on I wouldn't take the title, you 
know-when I found out. 

Q. On account of what? A. On account that it 
was a rough house, you know. 

Q. So it did not make any difference to you 
whether the tenants had moved out of their own 
accord, or had moved out because of the Cour t-
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the reason you did not want to take the title was 
because you found out there were disorderly ten-
ants there? A. Yes; before, you know, he told us 
he had made them move through the Court, and I 
was thinking he made them move himself. 

Q. These houses, the three of them, are occupied 
almost entirely by colored people, aren't they? A. 
It is no difference to me whether they are colored 
or white. 

Q. Iain not asking you that, I am asking you if 
it is not a fact that they are mostly all colored 
people in the houses? A. No, there is smne Polish 
people, and Slavish people. 

Q. How many? A. Well, I don't care how many; 
I seen there w?s plenty of white people there; very 
little colore d people there was. 

Q. How many? A. I don~t know how many; I 
know the re was very Ii ttle. 

Q. Did you go through all the rooms? A. No. 
Q. How many flats did you visit? A. I went into 

three emp ty ones; that is all I went into. 
Q. I am talking now about when you say you 

went back to the houses again? A. No, I went 
through the house to look at the roof and the 
cellars and the floors and halls, you know, and 
that is all I went through. 

Q. When was that? A. That was the end of 
July. 

Q. Yourself, and somebody else with you? A. 
vVhat? 

Q. Were you alone, or somebody with you? A. 
No, I was with Mr. Nieditch. 

Q. And was it then that you found out that it 
was a disorderly house? A. Yes. 

Q. Well, how many flats did you go into at 
that time? A. I didn't went into no flats at all· 

' I just went through the house to look around. 
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Hyman Dav ·es, recross. 

Q. You mean you went through the hallways and 
the cellar? A. Yes; and on the roof I went. 

Q. The roof? A. Yes. 
Q. vVell, which tenant told you it was a disor-

derly house? A. A few tenants, you know-Polish 
tenants told me, you know. 

Q. How did they come to tell you that? A. Well, 
I started to ask him why the people happened to 
1nove in and move out, you know. 

Q. Where did you meet these tenants that you 
were asking this question? A. Right in the hall; 
there was a big bunch there. 

Q. Did you know them bef_ore? A. No. 
Q. Did you ever talk to them before? A. No. 
Q. You didn't know their names? A. No, I 

didn~t know their names. 
Q. How did you know they were tenants? A. 

Because they told me they lived there. 
Q. They did not know you as the owner of the 

house, did they? A. No, no. 
Q. Did you tell them that you had bought the 

house? A. Well, I told the janitor I had bought 
the house, and the janitor told me the same thing; 
I asked him why they were empty, and he told 
me why they were en1pty-because there was an 
awful lot of trouble in that house, that it was a 
rough house, you ·know. 

Q. What do you mean by "rough house" ? A. 
You know there was a lot of trouble----fights and 
raidings. 

Q. Raidings by the police? A. Yes; that is what 
they told me, you know. Mr. Edelman told me he 
had dispossessed the tenants, and afterwards I 
found out he did not dispossess them, that they 
ran out themselves. 
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Q. But he told you there was a lot of fights in 
there by the different tenants? A. Yes. 

Q. And it was raided by the police? A. Yes. 
Q. And did he tell you that the police made the 

families move? A. No. 
Q. He did not tell you that? A. No; they ran 

out themselves, you know. 
Q. Do you reme1nber, s01ne tin1e in September 

or October, Mr. Grodberg telling you that Edel-
man was in a position to rent the rooms for less 
money? A. In October? 

Q. Either September or October; did Mr. Grod-
berg ever talk to you about Edelman's telling him 
that he could rent the rooms for less money? A. 
Yes, he told me, you know. 

Q. When was that?' A. That was, you know, 
after I was supposed to take the title. 

Q. When-how long after? A. vV ell, it was the 
middle of the winter, I think. 

Q. The middle of the winter? ' A. Yes. 
Q. And what did you tell Grodberg? A. I didn't 

want the house, you know, because it was a raided 
house and I didn't want it. 

Q. You told him you didn't want it? A. Didn't 
want it, no. 

Q. You didn't tell Mr. Grodberg it would be all 
right for Edelman to rent it for less money? A. 
No such thing. 

Q. Never told him that? A. No. 
Q. But that you wanted to know each bargain 

that was made with a tenant before you consented 
to it? A. No. 

Q. No such talk ever took place between you 
and Mr. Grodberg? A. No. 

Defendants Rest. 
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Alexander Seclow, direct. 

Mr. Dembe: In order to simplify the mat-
ter, if your Honor please, I want to ask wha t 
legal objection Mr. Brenner has to the titl e, 
so we can confine ourselves to that. 

Mr. Brenner: On the fraud and misr ep-
resentation. 

Complainants' Rebuttal. 

ALEXANDER SECLOW, ESQ., sworn. 

Direct examination by Mr. Dembe: 

Q. You represented Mr. Edelman in this tran s-
action, or you are representing him now? A. Yes, 
sir. 

Q. When did you get into the case, Mr. Seclow? 
A. Some time after August 14, 1924, when Edelm an 
brought me a letter marked Exhibit C-4 for iden-
tification. 

Q. You said "some time after"-was that weeks, 
months or days? A. Well, a day or two after. 

Q. Did you go over the list of objections t~en 
with Mr. Grodberg? A. Well, it took a little wh ile ; 
I think Mr. Grodberg was busy at one time or an-
other, and I was; and we finally did go over th em 
some time later. 

Q. And did you reach any conclusion betwe en 
you in regard to the objections that w~re rai sed ? 
A. Well, I don't think they were all disposed of. 
I tried to explain those objections to Mr. Grodb erg, 
giving him my reasons why they should ~ot_ be 
considered; and he said he would take it mto 
consideration and let me know. 

Q. Well, now, do you remen1ber getting a deed 
from Mrs. Atkins in December, 1924, for the foot 
and a half? A. I think that deed came from your 
office. 
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Q. W ell, do you recall the incident of the deed 
being procured? A. Yes. 

Q. Now, had you had any conversation with Mr. 
Grodberg , prior to procuring that deed, with re-
gard to the same? A. Yes; I saw Mr. Grodberg 
on an occasion and spoke to him about this 1nat-
ter. Someti1ne after August 14th, . after we dis-
cussed the rfirst objections, something else came 
in, and that was the encroachment, which, at that 
time, obscured everything else; it seemed to have 
been very serious; and I tLink a few weeks went 
by, or some period went by, before Mr. Grodberg 
finally informed me that that was all right, that 
there was no encroachment, that there was an 
error of son1e kind; but that was the major objec-
tion at one time. 

Q. We ll, did Mr. Grodberg complain to you 
about the misrepresentation? A. Mr. Grodberg 
did tell me once or twice that his people were 
kicking about taking the property because they 
found out that there had been tenants in there-
one or two tenants - that fought around · with each 
other, and that, as a result of that, the patrol wag-
on went down there once, and that it kind of gave 
the houses a black eye. He did tell me that. And 
he sai d they could not n1ake up their minds wheth-
er or not they would take it, and he was trying 
to get th en1 to go through and n1ake an early clos-
ing on it, as soon as the other objections were 
cleare d up. 

Q. And what time did you fix that, approximate-
ly? A. Well, we never fixed any time. 

Q. W ell, I say, what time do you fix for that 
conver sation you had with Mr. Grodberg? A. This 
proba bly went on around November and Decem-
ber, during all the time we tried to fix up the other 

10 

20 

30 

40 



40 

92 

Alexander Seclow, direct. 

matters - that was the matter of the Tenement 
House violations; and the second matt er of im-
portance , after the encroachment was cle ar ed off, 
was ~hat s_trip of land-he told me that hi s people 
would insist on getting the full width of the land 
there; that that is what they bargained for, and 
they insisted on getting it. 

Q. I direct your attenion to your lett er there 
of November 14th, for the purpose of fixin g the 
time - do you recall having a conversati on with 
Mr. Grodberg subsequent to that? A. Yes; we 
spoke together after that about this matt er. 

Q. Now, tell us what that conversation was. A. 
Well, I tried to induce him to waive thi s matter 
of the getting or obtaining that strip of land , that 
it would cost money, and that they reall y did not 
need it; that it was simpl y an inadvert ence that 
it was put in the contract, becaus e th e land was 
actually 158 feet in depth and 72 plus, wh ereas 
the contract stated, I think, 74x 150- th ey r eally 
got more land in depth than they had exp ected; 
but he said that they would insist upon getting 
the full measure that the y bargained for. 

Q. When was this ? A. This was after Novem-
ber 14, 1924. And, therefore, we went out and 
got that deed. It took quite a while befor e I could 
m eet him and get him to take a decid ed stand 
on this. 

Q. What I want to get at, Mr. Seclow, is the full 
discussion that took place with you at th at time, 
and !he agreement, if an y, that was r eached be-
tween you as to what you were willing to do in 
order that title could pass? A. Well, Mr . Grod-
berg was not taking any definite stand at all; I 
could nev er get him to commit himself on any-
thing. In each . particular, as he stated , h e would 
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hedge ; as to each particul ar ma tter th at I br ough t 
up to him, he woul d sa y he "wou ld see his people 
about if ' (whi ch doubtl ess h e had to do), and it 
took quite a wh ile befor e I kn ew that th ey would 
insist on this deed, an d then I ad vised Mr. Ed el-
man to get it. 

Q. At the ti1ne of telling · you that h e wo uld in-
sist upon this deed was th ere an ything else tha t 
still remained to be don e, or h e w as insistin g upon, 
that stood in th e wa y of passing th e titl e? A. I 
don't know wheth er the Tene m en t Hous e vio la-
tions ha d bee n entir ely clea r ed up , bu t I told hi m 
that if there was a matt er of an y viola tions th ere , 
they could alway s be fixe d up , or smn e in de 1nnit y 
given at the titl e. 

Q. Now, between thi s ti1ne in Nove mb er, jus t 
before you were to get this deed , or h e to ld you 
that you ough t to get the deed, w as ther e any thing 
whateve r sa id about th e r ep r esen tation s? A. 
\Vell, I could n't s ay, "Yes," or "No. " W e did talk 
about the 1natter seve ral tim es; we did no t sp eak 
of them as "r eprese n tat ions, '.'-t hey wer e sp oken 
of as a reaso n f or th ese m en not takin g titl e to 
the houses beca use th ey did no t get what th ey h ad 
expecte d to ge t ; th ey fou n d th ey h ad not gotte n as 
good a barga in as th ey thou ght they had; and th ey 
looked fo r r ea son s, and th ey th ough t th ey h ad 
foun d a rea son. Th at seem ed to b e our talk. 

By the Vice-Chanc ellor : 

. Q. When wer e you first inf orm ed that th ey ob-
J~cted to the titl e b ecaus e of th ese mi srepr esenta-
tions as to the ten anci es ? A. Tha t was in the lett er 
of August 14th , Mr. Gr odb erg 's lett er; it wa s in th is 
lette r; and when I took up th e oth er ma tte rs with 
hi~ we did no t str ess that ve ry mu ch ; I di d not 
thmk it was a matt er of major impor ta nce-
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Mr. Brenner: I object to what he thought. 
The Vice-Chancellor: Yes, that is not evi-

dence. 

By Mr. Dembe: 

Q. Now, after getting this deed from Atkins for 
the one-and-a-half feet, did you get in tou ch with 
Mr. Grodberg again with regard to passin g the 
title? A. Yes, I spoke to Mr. Grodberg , and he 
told me, as before, that he would take the matter 
up with his clients; and finally, in order to bring 
the matter to a head, I served him with a notice-
I served his clients with a notice, and sent a copy 
to him-and came there to tender a deed. 

Q. On January 26th? A. Well, whateve r time 
is set in that notice. 

Q. Now, what conversation, if any, was had be-
tween you at that time? A. vVell, they would not 
take the property, Nieditch and the other man. I 
don't think Daves spoke to me, but Nieditch spoke 
to me, and he suggested that I try to settle the 
matter somehow; he said they wouldn't take the 
property, and he suggested that they were willing 
to drop the deposit at that time. 

Q. What reason did they give you at that time, 
on January 26th, the time of tendering the deed, 
if any, as to why they would not take the title? 
A. I do not recall. My iinpression is that I was 
only there about five 1ninutes; I just came there 
to make the tender, and Mr. Nieditch spoke to me 
as I was goi ng out, as to whether I could try and 
adjust the matter, and they were willing to drop 
the deposit. 

Q. Was there any reason given to you, on J anu-
ary 26th, by either Mr. Grodberg or the defend-
ants, as to why they would not pass the title? A. I 
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don't know; my impression is that my stay there 
was very short, and there was no conversation, ex-
cepting that I asked them to take the property, and 
they said "No." But I do remember, as I was 
going out, Nicditch spoke to me. Now, they may 
have said something, giving reasons-Mr. Grod-
berg may have said something; I wouldn't say 
"Yes,'' or "No." 

Cross exam ination by Mr. Brenner: 

Q. Did Mr. Edelman sec you prior to the time 
that he brought you the letter from Mr. Grodberg? 
.A. I don't think so. I think-my best recollection 
is-that that is the first time that I was in that 
matter. 

Q. And you say that it was just about the time 
that this letter bears date that Mr. Edeln1an came 
to your office? A. Within a few days after. 

Q. And the time fixed for passing title was Au-
gust 1st? A. Yes. 

Q. Arrd that had been extended, had it not, for 
the purpose of overcon1ing .these objections? A. 
Well it had not been extended as is usually done; 
Mr. Grodberg was not ready with his survey, and 
nothing was done about it. 

Q. In other words, it was the usual extension 
that Bayonne lawyers have, without entering into 
any written extension? A. That is right. 

Q. So that when Mr. Edelman came to your office 
with this letter of August 14th, you then knew that 
I here was an objection to the fact that Mr. Edel-
man had represented one cause as being the cause 
for the e1npty flats, and that the fact developed 
that there was another cause? A. Something like 
that. 

Q. You knew that at that time? A. Yes. 
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Q. And did you discuss that then with Mr. Edel-
man, as well as discussing with him the othe r ob-
jections? A. I may have. 

Q. I do not want to know what the conv ersa-
tion was, but did you discuss that with him , as well 
as discuss with him the other objections? A. I 
probably did. 

Q. Did Mr. Grodberg, at any time during all of 
the time that the negotiations were going on , from 
this date up to the time fixed in your notic e for 
passing title, ever say that his clients would waive 
that representation - say so in direct langua ge? A. 
Pid he ever use those words? No. 

Q. Did he ever tell you that his clients would 
waive-not by using the term "waive" necess arily 
-but did he ever say that they would not insist 
upon that as a valid objection to the passin g of 
title? A. Very often he told me that he thou ght 
that they would go through with it. 

Q. Didn't he tell you he was going to try to get 
them to go through with it? A. He said that. 

Q. And didn't he say he was interested in getting 
his commission, and that was one of the rea sons 
why he would like to see the deal go through ? A. 
Yes. 

Q. You read the contract, didn't you, Mr. Seclow? 
A. I don't remember whether I did or not. 

Q. Did you notice the broker's provision in that 
contract-that "no brokerage was to be paid un-
less title passes"? A. I can't recall, but I think I 
have learned otherwise - that is, from other 
sources-that his commission was conting ent on 
the title being consumn1ated. 

Q. Well, did he discuss that with you in saying 
to you that he was anxious to have the title go 
through so that h~ could make a part or all of 
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this eight hundred dollars.? A. Yes, he told me 
that. 

Q. So that he was, instead of trying t~ compli-
cate you in putting this deal through, wanting to 
help you put it through? A. Yes, but ~ 

The Vice-Chancellor: I think that is quite 
appar ent from his . own testimony. 

The Witness: Yes; he was peeved at his 
own clients for not going through with it. 

Q. Now, you say that Mr. Grodberg never, for 
his clients, waived the objection that was made 
in this letter of August 14th; did you ever talk to 
Nieditch or Daves, or have any conversation or 
have any comm unication with thein, in which 
either of them said that they would waive the 
objection they had to the representations men-
tioned? A. The question is a double ques ·tion. As 
I unders tand the question, it is that Grodberg 
never waived. He never waived it, in exact words. 

Q. I will withd raw the question and reframe it: 
Did Mr . Nieditch or Mr. Daves , ever say to you 
that they would not take advant age of the misrep-
resentations that they claimed by this letter ? A. I 
never saw them until January 26th-that is, con-
cerning this matter. 

Q. And January 26th was the date which you 
fixed in your notice as the time for the dosing 
of the title? A. Yes, sir. 

Q. Was that the date of the service of the notice, 
or when it became due? A. I think that was the 
return day of the notice. 

Q. Where did you see them on that date? A. 
In Mr. Grodberg's office. 

Q. They were there at the time? A. When I 
came in they were there. 
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Q. You had the deed, and came into Mr. Grod-
berg's o_fiicc, and found both Mr. Daves. and Mr. 
Nieditch there? A. They were there. 

Q. At that time Edelman was not with you? 
A. He was not with me. I had an executed deed. 

Q. But he did not appear there and discu ss any-
thing whatsoever? A. No. 

Q. Had there been some talk between you and 
Grodberg about having some conference between 
the~e people-his clients and your client s? A. 
Well, I don't know; there may have been. ~rod-
berg, at one time or another, thought that 1£ he 
could bring the people together-

Q. (Interrupting.) Just give me a direct answer 
to that. A. Yes. 

Q. He had suggested a conference? A. Yes. 
Q. No conference was ever arranged for-no 

definite date for a conference? A. No. 

Redirect examination by Mr. Dembe: 

Q. Just one question in redirect: Did Grodberg, 
or anvbody else on behalf of Nieditch and Daves, 
ever t~ll you that they would not take title because 
of these representations? A. No; I always thought, 
until -

Mr. Brenner: I object to what he though_t. 
The Vice-Chancellor: No; your answer 18 

"No." 
(Recess until two o'clock, P. M.) 

Alexander Seclow, recross. 

AFTERNOON SESSION. 

(Hearing of the cause resumed at two o'clock 
P. M., pursuant to adjournment.) 

ALEXANDER SECLOW, Esq., recalled. 

By the V ic·e-Chancelloll': 

Q. Was anything said to you, and if so, who said 
it, touching the objection of the defendants that 
they would not take the title because it had been 
represented to them that the f amities in this build-
ing No. 23 had been put out because there was 
some offer to attempt to sell to some Polish people 
who wanted to remodel the property? A. No, sir. 

Q. Nothing of the kind was ever said to you? 
A. vVell, something of the kind, but not about 
somebody buying the property to remodel it, -

I . 

M;r. Brenner: May I ask a question, before 
that is answered? If Mr. Seclow is going to 
:relate a conversation, I would like to know 
whom that conversation was. with, so as to 
find out whether it is relevant. 

The Witness: Personally, nobody ever re-
f used to take this property. Mr. Grodberg 
never told me that these people would refuse 
to take the time until we came up to the 
return day of the notice to make tin1e of 
the essence-I think it was January 26th; 
and, secondly, there was no talk with me 
about Edelman having stated to anybody 
that he had had the tenants dispossessed for 
a purchaser. 

By Mr. Brenner: 

Q. You did know, however, lVIr. Seclow, when 
you read the letter of August 14th, that there was 
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some claim that it had been misrepresented that 
the tenants were dispossessed, whereas, as a mat-
ter of fact, they had left voluntarily: that came to 
your attention by this letter of August 14th ? A. 
Y~. I 

Q. Did you ever discuss with Mr. Grod~erg what 
he meant by that provision? A. Yes, sir. 

Q. And did he tell you that it was the claim 
of Daves and Nieditch that Edelman had repre-
sented that he had dispossessed the tenants, where-
as, the fact was, or the contrary was the fact, that 
the tenants had not been dispossessed, but that 
they had moved voluntarily? A. No. Mr. Grad-
berg had told me that these tenants had move d be-
cause there were fights in the house, and that, 
on one occasion, a patrol wagon was down there, 
and that is why they did not want to take title. 

Q. In other words, that they had moved volun-
tarily-that is a voluntary moving, is it not ? A. 
I suppose so, yes. There was nothing ever said 
to me about the house being made vacant for a 
possible purchaser. 

Q. I am not asking about the house being made 
vacant; what I am talking about is this: You had 
knowledge by this letter that there was a claim that 
the representation was made that these tenants 
had been dispossessed-you knew that fro m the 
context of this letter? A. Well, that is what the 
letter says, I believe; but Mr. Grodberg spoke to 
mer-

Q. I am not talking about Mr. Grodberg now, I 
a1n talking about the letter itself. From this let-
ter you knew that there was a claimed misrepre-
sentation? A. Of some kind, yes. 

Q. Well, didn't you know just what it was? A. 
No. 
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Q. Let me read this portion of the letter to you: 
"I have advised you of the objections of Daves and 
Nieditch relative to the trouble had by the police 
with tenants in this property. They state that 
this is the real cause of the empties, and not, as 
you stated, that you had di~possessed all the ten-
ants who had previously occupied the flats that 
were empty .n . Now, that did call to your attention 
immediate ly that there was a claimed misrepre-
sentation that those tenants in the empty apart-
ments had left voluntarily, and had not been dis-
possessed, as claimed hy Edelman? A. Yes. 

Q. That was so clear to you that there was not 
any need to discuss the matter with Grodberg, was 
there? A. No, it was not clear to me. 

Q. You did discuss it with Grodberg? A. I did 
discuss it with him. 

Q. And Grodberg then told you that he found 
out that the real reason why these tenants had 
left the pre1nises was because of the fact that there 
had been fights there, and .the patrol wagon had 
rolled up to the door? A. Well, that was one of 
the things he said, yes. 

Q. That is one of the things that he said in con-
nection with this claimed misrepresentation? A. 
No, he said that as giving a reason why they were 
r:luctant to close the title-that because the po-
licemen had been there it might deter tenants 
from going in there. That is the only phase that 
I ever considered of any importance. I did not 
know that it would be claimed that the tenants 
had been supposed to have been put out for a 
supposed purchaser. 

Q. Well, the letter said that to you, didn't it, 
Mr. Seclow? A. I don't know. 

Q. Just read it; it does say that in plain words. 
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The Vice-Chancellor: That "t hey were 
.put out for a po ssibl e purchaser"? ' 

Mr. Brenner: Not ''_for a possibl e pur-
chaser " . 

A. No, it does not say so; and I never kn ew that 
any clai1n had been made for that. I ·simply 
thought that these people thought that th e ~ouse 
would have a bad repute, and that was th eir ob-
jection. 

Mr. Brenner: I object to what Mr. Sec-
low's thought w as; I ask that it be stricken 
out. 

The Vice-Chancellor: What was said to 
you is all you can testify to . 

By the Vic e-Chancellor: 
Q. All I want to get at is this-here is an allega-

tion in the answer as to what con.stitutes the fraud; 
I want to know how much of that was commum -
cated to you in your discussions with Mr. Grad~ 
berg, or anyone else connected with this ca se? A. 
Mr. Grodberg, told 1ne that these people wer e mak-
ing a claim because the poli<;:e had raid ed that 
place , and a patrol wagon had been there . 

By Mr. Brenner: 
Q. What Mr. Grodberg did say to you, Mr. Sec-

low, supplemented what was contained in th at let-
ter and in explanation of wh a t is in that letter? 
A.' I don't know. I spoke to him about this mat-
ter, and that is what he told me. 

By th e Vice-Chancellor: 

Q. What did he tell you? A. He ~old me ~hat 
these people were kicking about taking th e title, 
and this was one of the reasons he gave; one of 
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them was that they didn't have their 74 feet; an-
other was that-

Q. Do no t bother with that-come down to this 
one quest ion of misrepresentation-state just what 
he said to you about the misrepresentation. A. 
He told 1ne tha t he found out, or they had ascer-
tained tha t th e patrol wagon had been there once, 
that there had been some fights among the ten-
ants, some of the1n had been disorderly, and they 
took the111 aw ay in the patrol wagon, and that is 
what they were kicking about. 

By Mr. Brenn er: 

Q. And di d he say, at the same time, that the ten-
ants had m ove d because of that situation, or that 
there were tenants who moved because of that 
situation? A. I don't know. 

By the Vice -Chancellor: 

Q. \Vell, doesn 't he say so in that letter? A. I 
don't know . 

The Vic e-Chancellor (to Mr. Brenner) : 
We ll, it says so in the letter, doesn 'l it? 

Mr. Br enner: I am talking now of after 
the writing of the letter, if your Honor 
pleas e-whether Mr. Grodberg did not say 
that verbally? 

A. He m ay have. 

By Mr. Brenner: 

Q. You ar e not able, at this time, to recall every-
thing tha t Mr. Grodberg emphasized in connection 
with tha t objection? A. Well, I can recall some 
things he did not say. 

Q. I am not talking about the things he did not 
say, I am asking you whether you can recall 
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everything that he did say? A. I can recall whether 
I remember it or not. 

By the Vice-Chancellor: 

Q. Well, what I want to get at is this: Did Mr. 
Gro<lbcrg say that the complainants he-re repre-
sented to then1 that the reason why there were 
eight vacancies in one building was that the prop-
erty was under a contract and attempted to be sold 
to a Polish party, and that they wanted to re1nodel 
the house, and therefore wanted the tenants out, 
and that is why they were put out? A. No, sir. 

Q. Did he ever say that to you? A. No, sir . 

Redirect exarnination by Mr. Dembe: 

Q. When was the first time that you learn ed of 
that allegation? A. Why, when I saw the answer. 
It is in there, with the other reasons. 

Q. That was the first tiine? A. That was the 
first time I knew that he was supposed to have 
made any such representation-when I read the 
answer, as to that phase. The others are set forth 
there. 

By Mr. Brenner: 
Q. But you did know, from that letter, and from 

subsequent conversations with Mr. Grodberg, that 
there was a claimed misrepresentation? A. Yes, 

The Vice-Chancellor: A misrepres enta-
tion as stated in the letter. That will do. 

JOSEPH EDELMAN, sworn: 

Direct examination by Mr. Dembe: 

Q. You are the owner of this property on Nine-
teenth Street, are you not? A. Yes, sir. 
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Q. How long have you known it? A. About six 
years. 

Q. Now, what class of tenants is in the property? 
A. Before, it was all Polish people. 

Q. When you say "before," you mean before 
when? A. Before, it was all Polish people living 
in this place. 

Q. How long ago? A. About four years ago-
about three years ago it was all Polish people. 

Q. And then what happened? A. Afterwards 
some people moved out, the Polish people; some 
moved out and I couldn't get tenants, so I rented 
to colored people. 

Q. And from that time on-from two years ago, 
when you started renting to colored people - how 
many colored families did you have in the houses 
after that? A. After that I got about fifteen. 

Q. Colored f ainilies? A. Yes. 
Q. In those three houses? A. Yes, sir. 
Q. Kow, at the time that you made this contract 

with Niedi tch and Daves how many colored f am-
ilies were in the houses? · A. At this time there 
was about fifteen families of colored people. 

Q. About fifteen? A. Fifteen families. 
Q. Now, were Nieditch and Daves at the prop-

erty befoe they bought it-did they come to see 
the property before they bought it? A. Yes. 

Q. How many times? A. There was one time. 
Q. One time? A. Yes. 
Q. And was that the time that Mr. Grodberg 

and Mr. Nessanbaum were also there? A. Yes. 
Q. And what happened then? A. They go and 

looked at the property, inside. 
Q. Well, tell us all that happened at that time? 

A. I don~t understand. 

10 

20 

30 

40 



10 

20 

30 

40 

106 

Joseph Edelman, direct. 

Q. You say they were there to look at the prop-
erties themselves, is that right? A. Yes. 

Q. Now, what part of the property did they 
look at when they were there? ' A. He was in 23 
and he was in 2'5 and he was in 27. 

Q. Well, what part of the houses were th ey in-
in the cellar, or on the roof-where did they go? 
A. He was in the cellar, and he was in th e houses, 
and he was in the top of the flats; and he told 
me he was satisfied if he got the flats; tha t is what 
he told me; he didn't want any 1nore to see it. 

Q. Well, how 1nany flats did they see, all to-
gether? A. All together, he seen in 2.3 about three 
or four flats; and he see in 25 and he see in 27. 

Q. How n1any vacancies did you have in the 
three houses on that day? A. I got about thirt een. 

Q. In the three houses? A. Yes, in all three 
houses. 

Q. Did you talk with Nieditch and Dav es about 
the vacancies? A. Yes. 

Q. And where? A. Right away, when he go 
look at it; when he look at the house I tell him 
I have got thirteen empties. 

Q. Now, did they ask you why you had so many 
vacancies? A. Yes. 

Q. And what did you tell them? A. I tell them 
"before I got first colored people-first I get Polish 
people, and then I get colored people; and they 
said "Why, we don't want to live with colored 
people." 

Q. Mr. Nieditch says that you told him , when 
he ask you why you had so many vacancies, that 
you had dispossessed the tenants from the build-
ing because a man wanted to buy the hous e from 
you and wanted you to give hin1 the ho use all 
empty? A. No, sir. 
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Q. Did you tell him that? A. No. 

The Vice-Chancellor: That was No. 23'.' 
Mr. De1nbe: Yes, that is the house in 

question. 

Q. Did you ever have a contract to sell any one 
of these houses, before this contract? 

Mr. Brenner: I ob1 ect to that as being 
immaterial. 

The Vice-Chancellor: Oh, it is not mate-
rial, but he desires simply to contradict the 
statement that he made any such represen-
tation. (Question allowed.) 

A. No. 
Q. Now, the house at No. 23-how many tenants 

were in the property at lhat time? A. In 23,, about 
four tenants; eight had moved out. 

Q. Eight had moved out, and there were four 
tenants in there? A. Yes. 

Q. Did you say anything to Nieditch and Daves 
with regard to the four families that were still in 
the house? A. What do you mean? 

The Vice-Chancellor: Put the question as 
based on their statement. 

Q. Did you tell Nieditch or Daves that the other 
four families you were going to put into the next 
house, in order to have this whole house entirely 
empty? A. No, sir. 

Q. On the day of the contract were all of the 
four families that were still in that house to re-
main there? A. What do you mean "remain 
there"? I don't know what you are talking about. 

Q. Did you serve any notices upon any one of 
the four families that were still in that house? A. 
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No, sir; I sent a notice before; I said to one ten-
ant I sent a notice, where he got in a fight with 
another tenant; I sent him a notice to move . That 
was before. 

Q. That was before the contract was made ? A. 
Yes, that was before the contract. 

Q. And did you tell him about it, wh en you 
made the contract? A. Yes, I told him. 

Q. What did you tell him about that one ten-
ant? A. I told him I sent the notice, and th e ten-
ant had three or four days to move out; and he 
moved after the three or four days. 

Q. And did you tell him why you gave the no-
tice? A. I told him why I gave the notice- that 
he got into a fight with another tenant. 

Q. And that is the reason you gave him the no-
tice? A. Yes. 

Q. Now, did you have any chance of renti ng the 
empty rooms, after making the contrac t with 
Nieditch and Daves? · A. Yes. 

Q. Did you talk to anybody about it? A. Yes. 
Q. Whom did you talk to? A. I talk to Mr. 

Grodberg. 
Q. And what did you tell him? · A. I talked 

to him, "I can rent the rooms a little cheap er, if 
the buyers will give me a writing," but he didn~t 
give it to me. 

Q. Who didn't give it to you? A. Mr. Grodberg. 
Q. What did he say to you? 

The Vice-Chancellor: When you tol d him 
you wanted a paper from him, wha t did 
he say? 

A. Why, I got on the contract I give him the 
rent-

Q. What did he · say? A. That is just wh at be 
said to 1ne-that he wouldn't give me a writi ng. 
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Cross examination by Mr. Brenner: 

Q. Do you know who the tenants were who 
wanted to rent the place from you at a cheaper 
price? A. I don't remember; somebody came and 
offered me a dollar and two dollars cheaper; I 
don't know the nam es of the tenants. 

Q. How man y people ca1ne to you, all together? 
A. There was plenty of people, the janitor told 
me; the ja nitor and his son came. 

Q. The janitor told you that there were people 
there? A. Yes. 

Q. So th at you learned that frmn the janitor . ' 
1s that right? A. Yes, I came there some time 
ago-

Q. Wait a minute, please-they didn 't come to 
you and ask you to rent, they came to the janitor, 
and the j ani tor told you-is that right? A. Yes. 

Q. And then you went to Mr. Grodberg and told 
him tha t you had tenants for less money? A. 
Yes. 

Q. And he told you it was all riaht to rent them 
didn't he? A. Yes. · ::, ' 

Q. And you said that you wanted a writing for 
that, did n 't you? A. I said r-

Q. Did you say that, or didn't you? 

Th e Vice-Chancellor: Did you · say you 
wan ted a writing for it? 

The Witness: No, I said I wouldn't rent 
it before I got a writing from the buyer who 
boug ht it. 

Q. You wa nted the consent of the buyer? A. I 
needed -

Th e Vice-Chancellor: Stop and listen-
you wanted the consent of the buyer, didn't 
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you-you wanted a signing from the buyer 
before you ,vould rent? 

A. When I got a signing from the bu yer that I 
can rent cheaper, I would do it. 

Q. Did you ever go ba ck to Mr. Gro dberg to get 
the paper where • the buyers would cons ent ? A. 
Yes. 

Q. About how many times did you go back for 
it ? A. About three times, I think it was . 

Q. About thr ee time s ? A. Yes. 
Q. And you do not know one of thos e tenants 

that was there , is that right? A. No, sid. 
Q. You haven 't any of those tenants here, have 

you? A. Not at this time. Some moved out , and 
at other times -

Q. (Interrupting.) You did not get the names 
of anybody who asked you to rent them this 
place? A. Oh, I can't give you the name s. Some-
times I wasn'l there. I no was in the plac e, it was 
the janitor. 

Q. You either did, or you did not? 

The Vice-Ch an cellor: He says he did not. 
Mr. Dembe: He says he was no t there. 

By the Vice-Chancellor: 

Q. Do you know the names of any per sons who 
tried to rent from th e janitor? A. I don 't know 
them. 

By "A-fr. Brenner: 

Q. You had eight vacancies in 23, had n't you? 
A. Yes, sir. 

Q. Now, the four people who lived in 23~were 
they white or colored? A. The four peo ple was 
colored people. 
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Q. All fo ur of them were colored? A. Colored 
peop le, yes . 

Q. And th e eight people who moved out, were 
they all white, or w ere some of them white and 
some of the m colored ? A. They was white. 

By the Vice-Chancellor: 

Q. All of them? A. Yes. 

By Mr. Brenn er: 

Q. How long befor e you 1nade this contract did 
these peop le move out ? A. They moved out in 
abo ut two m onths. 

Q. Two months? A. Yes. 
Q. During that whole two months nobody rented 

the other eight apartments, did th ey? A. Yes; 
some p eople h ave moved in and 1noved out. 

Q. How m any time s did they change during 
those two mon ths ? A. Well, at this time, in two 
mon ths , I got about three or four tenants that 
move d in and out. 

Q. Move d in and out aga,in? A. Yes. 
Q. ,v ere th ey white or colored? A. There were 

a few white, and a few colored. 
Q. We ll , th ese whit es came in at the tim e the 

color ed pe opl e w ere already in, didn't they? ' A. 
\Vell, the whi te p eo ple, they were in one months, 
and the sec ond month they moved out, too, and 
told me they didn't want to live with colored 
peop le. 

Q. Those fo ur colored families, how long had 
they lived in this house before you made this con-
tract? A. The y lived there about a couple of 
mon ths . 

Q. How many months ? A. About eight or nine 
mon ths . 
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Q. So that the white people that moved in and 
moved out again during these few months all came 
in there ,vhen the colored people were there , didn't 
they? A. I don't understand. 

The Vice-Chancellor: Well, they are there 
yet, aren't they. 

Mr. Brenner: No, he said they moved out 
there in the two months. 

The Vice-Chancellor: I know, but the 
colored people are still there. 

Mr. Brenner: I don't know whether they 
are still there, or not. 

By the Vice-Chancellor: 

Q. Are the colored people still there ? A. No, 
sir. 

Q. When did they move out? A. All together, 
I got about one colored family moved in, and the 
rest there was Polish people. 

By Mr. Brenner: 

Q. How many families are in the house now-in 
No. 23? A. I have got five families. 

Q. Are they colored or white families? A. White 
families. 

Q. AH white? A. One colored. 
Q. So that how many colored families moved out 

and let these white families come in? A. Three. 
Q. Three colored families moved out, and four 

white families moved in? A. Yes. 
Q. In No. 25•, how many colored families did you 

have, and how many white families? 

The Vice-Chancellor: There is no ques-
tion about 25,. This whole thing moves on 
23, doesn't it? The only allegation was that 
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he put out the people in 23 for the purpose 
of accommo dating a prospective bu yer; 
there was not a word said about the other 
property; is not that right? 

Mr. Brenner: The allegation mentioned 
thirteen vacancies; and he says the reason 
for the thirteen vacancies was that he had 
dispossessed the people in 23 for the pur-
pose of filling that house with Polish people. 

The Vice-Chancellor: Yes, and he was , 
going to move the other four tenants into the 
other houses. 

Mr. Brenner: Yes. 
The Vice-Chancellor: True; now, the only 

allegation is that a buyer was going to 
buy 23. 

Mr. Brenner: The allegation was as to 
the reason for the existence of the thirteen 
vacancies. 

The Vice-Chance llor: I do not care about 
that; what I am concerned with is this alle-
gation that he represented that some Polish 
people were going to buy 23, and that was 
the reason he put out eight tenants, and he 
was going to transfer the other four to tlie 
vacanies in the other houses. 

Mr. Brenner: But that is only a part, if 
the Court please, of our claim. The general 
statement was that none of those people had 
moved voluntarily-that is, as to the three 
houses-

The Vice-Chancellor: None of the eight. 
Mr. Brenner: Not only as to the eight, 

but as to all; they had all been dispossessed. 
The Vice-Chancellor: I think it follows 

logically that it is all based on that Polish 
transaction . 
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Mr. Brenner: Here is the allega tion: 
"That complainant wilfully and fraudule ntly 
represented to these defendants, befor e the 
execution of said contract, that the va cant 
apartments in the premises to be con veyed 
were vacant because the complainant had 
dispossessed the several tenants that had, 
prior thereto, occupied · the premises;_ and, 
further, that said tenants had been dispos-
sessed from the premises because the com-

t " plainant desired the apartmen:s · vac_an . 
The Vice-Chancellor: Certainly; in other 

words that the tenants were disposs essed , . . 
because he wanted the entire prem ises 
vacated for the purpose of alterations. W ell, 
that is only No. 23 that they were buyi ng. 

Mr. Brenner: No, there is a double asser-
tion as far as that is concerned. 

The Vice-Chancellor: Well, I would like 
to know what the truth is. As I take it , the 
statement of Mr. Grodberg is that he (the 
complainant) said this 23 was to he sold to 
some person, and he put the tenants out 
because of the prospective purchaser's want-
ing him to do it. 

Mr. Brenner: That is all true; but the 
general allegation is, and the general stat e-
m~t- . 

The Vice-Chancellor: Well, there is no 
evidence as to a "general statement"; the 
allegation is that he was going to take four 
tenan "'ts out . of 23 to fill the other place. 

Mr. Brenner: Exactly; and this place had 
been made vacant for that very purpose . 

The Vice-Chancellor: I do not under-
stand the testimony is to that effect. 
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l\ilr. Brenner: That is my understanding 
of the testimony. 

Th e Vice-Chancellor: There is no evi-
denc e here as to that. vVell, you can go 
ahead, if you want to. I do not see it. 

Q. In No. 25, how many white families and how 
many colored families were there? A. Eight fam-
ilies was colored. 

Q. And four families white? There were how 
many fam ilies white? A. Four fainilies was white 
and eight was colored. 

Q. Now, you had some vacancies 1n 25, hadn't 
you? A. W ell , about three in 25. 

Q. Three vacancies? A. Yes. 
Q. So there were only nine families in there? A. 

Nine. 
Q. How many were white and how many col-

ored? A. Six was colored and three was white. 
Q. And how many were there in No. 27? A. In 

27 there wa s two colored, and the rest was white 
people. 

Q. And how many vacancies were there in No. 
27? A. In 27 there was two colored and the rest 
were whi te people. 

Q. The rest were white? A. Yes. 
Q. The re were eight vacancies in 23, three vacan-

cies in 25- A. Yes. 
Q. -a nd two in 27? A. Two in 27. 
Q. The pe ople in 25 and 27, the white people 

there, did not move out when the colored people 
came in, did they? A. They move out when they 
can get be tter rooms; when they got better rooms 
they move d out. 

Q. But in 23 eight families moved out because 
colored pe ople moved in-is that right? A. No; 
all together they moved out. 
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Q. But there were eight white famili es that 
moved out after you had rented to colored people, 
in No. 23; but the white people in 25 and 27 did 
not move out, did they? A. What do you mean, 
27? 

Q. You had colored people in 25 and 27? A. I 
have got white and colored people. 

Q. You had both white and colored? A. Yes. 
Q. But in 25 and 27 you only had three vacancies 

in one and two in the other? A. Yes. 
Q. So that the white people in there did not 

move out when the colored people came th ere, did 
they? A. When the white people moved out I had 
to rent to colored people. 

Q. But you had been renting to colore d people 
in all three of these houses for over a yea r, hadn't 
you? A. Yes. 

Q. And it was only in 23 that the white people 
moved out? A. The white people coul dn't get 
other rooms; when they did-

Q. (Interrupting) I didn't ask you tha t; I am 
asking you wasn't it only in the one buildi ng that 
they moved out? A. They moved out in a year's 
time. 

Q. In a year's time there were eight families 
that moved out? A. Yes. 

Q. But in No. 25 there were only three f amilies 
1noved out? A. Yes. 

Q. And in 27 · there were only two families 
moved out, is that right? A. What do you mean, 
"moved out"? 

By the Vice-Chancellor: 

Q. Well, you know what "moving out" is ? A. 
The white people moved out. 
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By Mr. Brenner: 

Q. But ther e were only three in 25 that moved 
out, weren 't there? A. There was three, yes. 

Q. And onl y two in 27? A. In 27. 
Q. But in 23 the whole eight families moved 

out? A. All together they moved out; they moved 
out, and the colored moved in. 

Q. Mr. Grodberg was your agent, wasn't he ? A. 
Yes, sir. 

Q. And you came down t~ the building and met 
Nieditch and Daves the same day that the contract 
was made? A. Yes, sir. 

Q. You talked about the empties or the vacant 
apartmen ts at the building , didn't you ? A. No , sir. 

Q. Did n' t sa y a word about it there ? A. No. 
Q. But you did talk about the vacant property, 

or the va cant apartments, up in Mr. Grodberg's 
office, di dn't you ? A. Afterwards, yes, sir. 

Q. And who said that there were thirteen vacant 
apartments ? A. I told him this-I told him, I says 
" ' I have got four Polish people~" 

The Vice-Chancellor: No, .who said it? 

Q. Who said there were thirteen apartments-
who told Nie ditch and Daves that? A. I told 
them . 

Q. You told them ? A. Yes. 
Q. Did the y ask you how many vacancies you 

had the r e? A. Yes, y es; and I told them. 
Q. Did the y tell you why they wanted to know 

that? A. Th ey didn't tell me that. 
Q. Did n 't tell you that? A. No. 
Q. You said there were thirteen vacancies, 

didn't you ? A. Yes. 
Q. And the y said to you, "Well, what is the 1nat-

ter that you have got so many people ou t of it ?" 
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Didn't they? A. They didn~t tell me that before; 
they told me afterwards. 

Q. When did they tell you that? A. Afterwards, 
when I was by the contract itself. 

Q. After the contract was signed? ' A. Yes. 

The Vice-Chancellor: You ought to have 
an interpreter here for this 1nan. 

Mr. Dembe: We have a n1an we can use 
as an interpreter. 

The Vice-Chancellor: What do you say 
to using an interpreter? 

Mr. Brenner: I haven't any obje ction. I 
haven't very much more to ask him. 

The Vice-Chancellor: Well, go ahead. 

Q. It was after the contract was signed that you 
had the first talk about these empty places? A. 
Yes. 

Q. And how long after the contract was signed? 
A. Why, right away, after we make the contract-
about two or three days afterwards. 

Q. How long after? A. Two or three days after. 
Q. Two or three days after the contract was 

signed? A. Yes. 

By Mr. Dembe: 

Q. What happened two or three days after the 
contract was signed? A. Oh, he goes to see the 
houses; I go with him and show him everything 
right; I tell him, "I have thirteen empty flats"; 
and I told him the reason I have thirteen empty-

Mr. Dembe: I think we had better use the 
interpreter. 

By Mr. Brenner: 

Q. When was the first time you were asked 
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about the empty apartments? A. The first time, 
I told hiin when he came back. 

Q. When? A. When he came back. 
Q. Where? A. This ti111e that Mr. Grodberg and 

Mr. Nessa nbaum and Nieditch ca111e. 
Q. Where did they con1e? A. They came right 

away-
Q. Where did they come? A. He came to 111y 

house. 
Q. That was the first time you told hi111? A. 

That was the first time. 
Q. That was before the contract was made? A. 

Yes. 
Q. And was there any talk about the empties 

whe n the contract was made? A. That was what 
he told me, yes. 

Q. Do you understand me? What did I ask 
you? 

Mr. Brenner (to the Court): You don't 
get n1uch talking to this man. I would like 
to exan1ine him sensibly. We are having 
the trouble we always have with this type of 
witness. 

The Vice-Chancellor: Well, of course it 
appears in the contract itself here that they 
got the information when the contract was 
drawn. 

Mr. Brenner: The trouble with this man 
is that he says it was after the contract was 
drawn; and that attacks his whole credibil-
ity. 

By the Vice-Chancellor: 

Q. When you had the talk before Mr. Grodberg, 
did you talk in Yiddish or English? A. I talk in 
Yiddish. 
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·Q. And the conversation with you and Daves 
and Nieditch, was that in Yiddish, too? A. Yid-
dish, yes, sir. 

The Vice-Chancellor: Well, I cannot help 
counsel in their case. 

(At this point Mr. Alexander Secl ow was 
accepted by counsel for both parties as in-
terpreter, ,administration of the oat h being 
waived; and the examination pro ceeded 
through the interpreter.) 

By Mr. Brenner: 

Q. When was the first ti1ne that there was any 
talk about the vacant apartments in thes e three 
properties? A. That was at the time th at they 
can1e to make the contract. 

Q. Was that while they were at the bu ilding, 
or was it in Mr. Grodberg's office? A. Wh en we 
were at the office. 

Q. And was it before the contract was signed, 
or after the contract was signed? A. Befo re. 

Q. And who started the talk about the empty 
rooms? A. Mr. Grodberg. 

Q. And what did Mr. Grodberg say to you about 
the rooms being empty? A. He asked me why 
are they vacant. 

Q. Did you tell him how many vacancies there 
were? A. Yes, I did. 

Q. And what did you tell him was the reason 
for them being vacant? A. I told hiin the reason 
was this-that prior thereto there had lived there 
Polish people, and I rented to colored peopl e, and 
after I rented to colored people a couple of Polish 
people moved out. 

Q. Did Nieditch or Daves say anything whe n you 
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told that to Grodberg? A. No, they said nothing; 
they seeme d to be satisfied. 

Q. They were perfectly satisfied with the thir-
teen vacant apartments-they didn't say anything 
about that? A. They didn't say anything. 

Q. Where did you agree on the pricer-at the 
building, or in Mr. Grodberg's office? A. In Mr. 
Grodberg's office. 

Q. Didn't you say anything about the price at 
the build ings? A. We made the price in the of-
fice. 

Q. We ll, didn't you make a price when you 
gave Mr . Grodberg these buildings to sell? A. I 
didn't give it; these people ca1ne to me. 

Q. We ll, wasn't Mr. Grodberg your agent to sell 
this prope rty? A. No, sir. 

Q. Was not Mr. N essanb~um an agent of yours 
to sell this property? A. No. 

Q. Did you agree to pay them a commission? 
A. Yes. 

Q. And you agreed to pay them a commission 
of eight hundred dollars, didn't you? A. Yes. 

Q. And still you say that they were not your 
agents? 

The Vice-Chancellor: You must be refer-
ring to before the contract was signed. 

Mr. Brenner: Yes. 

A. They were not my agents before; but at that 
tiine they came with the customers. They found 
me at the houses. 

Q. We ll, when they came to you with the cus-
tomers didn't they ask you what you wanted for 
the property? A. Yes, they did. 

Q. And what did you tell them that you wanted? 
A. I told them that I wanted $40,000. 
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Q. And did they agree to pay you $40,000? A. 
They commenced making bids; they bid $32,000, 
then $34,000, and finally I sold it for $36,000. 

Q. And where were they making bids- at the 
property, or at Mr. Grodberg"s office? A. In Mr. 
Grodberg's office. 

Q. And did they finally agree to pay $36,000 be-
fore Mr. Grodberg started to draw the contract? 
A. Yes. 

Q. And that was before you had the talk about 
the empties, wasn't it? A. We spoke abo ut the 
vacant rooms before that. 

Q. Then it was not when Mr. Grodbe rg was 
talking the terms for the contract that you spoke 
about the empties, was it? A. There were vacant 
rooms at that time. 

Q. How much had they agreed to pa y you be-
• ? A fore you started to talk about the empti es. . 

They were satisfied to pay $-36,000. 
Q. And when you started talking abo ut the 

e1npties they did not start any argume nt, at all, 
did they - didn't start complaining about it? A. 
No, sir. 

Q. Perfectly satisfied to go in there with one 
house with eight vacancies in it? A. Yes. 

Q. And they took your word when you said that 
white people had moved out because colore d peo-
ple had moved in? A. Yes. 

The Vice-Chancellor: I don't kno w that 
he said that before-that he told the m that 
"white people moved out before color ed peo-
ple moved in.'' 

Mr. Brenner: "When they move d in." 
Did I say ~'before"? He testified pre viously 
that the white people moved out beca use the 
colored moved in. 
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Mr. Dembe: He testified to that on di-
rect examination. 

The Vice-Chancellor: He did; but he did 
not say he told it to them. 

Mr. Brenner: Oh, yes, he did; he said 
they asked him why there were th irteen 
vacancies, and he said the reason was be-
cause the white people moved out because 
the colored people moved it. 

Q. Did they ask you how long you had had col-
ored peop le in that house? A. Yes, sir. 

Q. And · how long did you tell them that you 
had colore d people in the house-in No. 23? A. 
About two years. 

Q. And did they want to know whether you had 
eight empties in the house for two years? A. No. 

Q. We ll, you said that the reason that you had 
eight e1npties in that house was because colored 
people moved there, now is that so? A. That is so. 

Q. Well, did you have eight vacant apartments 
for nearly two years? A. No, sir. 

Q. We re there other colored families in there 
who n1oved out? A. Yes. 

Q. Then the reason that you had eight empty 
aparhnent s was not because colored people moved 
there, was it? A. Well, some people moved out 
because they wanted better rooms, with improve-
ments. 

Q. Then when you told them that the reason you 
had eigh t empty apartments in that house was 
because colored people moved in, that was not so, 
was it? 

The Interpreter: He does not understand 
that. 

10 

20 

30 

40 



10 

20 

30 

40 

124 

Ashea N essanbaum, direct. 

Q. (Question repeated.) A. It was the truth. 

lVlr. Brenner: That is all. 
The Vice.aChancellor: Now, have you got 

your own story in there straight, Mr. 
Dembe? 

Mr. Dembe: Well, I had it in ther e on 
direct examination, unless your Honor 
wants me to go over it again. 

The Vice-Chancellor: Well, call your 
next witness. 

ASHEA NESSANBA UM, sworn: 

Direct examination by Mr. [)embe: 

Q. You are one of the agents in this deal, Mr. 
Nessanbaum, are you not? A. Yes. 

Q. You and Grodberg were partners? A. Yes, 
sir. 

Q. And you were present when the deal was 
made? A. Yes, sir. 

Q. Now, were you at the house together, looking 
over the houses? A. Yes, me and Grodber g and 
Nieditch. 

Q. Were you also at the office of Mr. Grodb erg 
when the contract was drawn? A. Yes. 

Q. Was . there any talk about vacant flats in the 
buildings? A. He told them he had got th ir teen 
vacancies, that is all; and they were satisfied to 
take it. 

Q. Where was this talk-in the office of Mr. 
Grodberg? A. That was by the property; and he 
told them the same thing-that he had thir teen 
vacancies; and they was satisfied. 

Q. Was there any reason given by Mr. Edelman 
for the vacancies? A. No, no; I didn't hear that. 
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Q. How did the question of vacancies arise-
who ra ised the question? A. I don't know; I didn't 
hear anybody who raised it-nobody who asked 
him any question about the vacancies. 

Q. Wh o was the first that asked about the va-
cancies? A. I am telling you nobody ask ed hin1 
about the vacancies. He told them he had thir teen 
vacancies , that is all; and they didn 't ask anything 
else; they was satisfied to take it. And he said he 
had plenty of 1noney there, there was plenty of 
rent the re at that time. 

Q. Did you ever talk with Mr. Grodberg regard-
ing the r enting of the vacant flats? A. Y cs, sir. 

Q. At lower prices? A. Yes, sir. 
Q. vVho was with you? A. I, myself-I came up 

and I asked him-Mr. Edelman asked Mr. Grod-
berg if he should rent the apartments, that he could 
rent them cheaper; and a couple of times he want-
ed the signature, and he didn't give him the signa-
ture, and he said he didn't rent it. 

Cross examination by Mr. Brenn er: 

Q. Mr. Grodberg said to Mr. Edelman, "You get 
your tenants, and I will get you the signature that 
it is all right to rent it"? A. Yes, but he wanted 
the signature before. 

Q. Ede lman said before he tried to rent them 
he wan ted the signature? A. He wanted the signa-
ture of Mr. Nieditch. 

Q. Now, you went with Grodberg, Nieditch, 
Daves and Edelman down to the property in Nine-
teenth Street, didn't you? A. Yes, sir. 

Q. And Nieditch and Daves went through the 
prope rty, didn't they? A. I wasn't through; he 
Was through himself-Nieditch and Daves. 

Q. But you say that Edelman said at the prop-
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erty, "There are thirteen vacancies 1n this prop-
erty"? A. Yes. 

Q. He told them that? A. Yes. 
Q. And did he say to them, at the prop erty, 

"There is eight vacancies in No. 23"? A. I don't 
remember how many vacancies in each pro perty; 
I know he told him "thirteen," that is all. 

Q. But, at the property, Edelman parti cularly 
said "I have thirteen vacancies in these thre e prop-

. "? A y . erhes . . es, sir. 
Q. Did anybody ask Edelman how many vacan-

cies he had? A. No, sir. 
Q. There was no reason for him to say tha t there 

was? A. No, sir, I don't remember that th ere was. 
Q. He just came up to these two people (and that 

being before any price was agreed upon), and said, 
"Gentlemen, I have thirteen vacancies in this prop-
erty"? A. That is it. 

Q. You are sure of that now? A. I am sure of it, 
because I told them myself; I was the agent. 

Q. I am talking about what Edelman said, not 
you. Edelman said to them, "I have thirt een va-
cancies in this property." A. He asked him how 
many vacancies, and he told them "thirteen vacan-
cies." 

Q. Before he told them, who asked that ? A. 
No, Mr. Grodberg asked him how many vacancies 
he had got. 

Q. I am talking now about down at th e build-
ings, when you said that Edelman, without any-
body asking him, said "I have thirteen vacan cies"? 
A. Yes, that was by the houses, when we came 
there with Nieditch and Mr. Edelman. 

Q. Were they in the house Z A. That was hy 
the house on Nineteenth Street, when we came 
to look over the houses. 
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Q. (Last question repeated.) A. Yes, sir. 
Q. And Edelman, without anybody asking him, 

said, "I have thirteen vacancies"? ' A. He asked 
him how much he had vacancies, and he told him. 

Q. ,vho asked him? A. Nieditch and Daves. 
Q. Didn't you say, a m01nent ago, that the first 

time that any body asked that was in Mr. Grod-
berg's office? A. It was said in the contract, at 
Grodberg's office; he asked him how much vacan-
cies he had- he asked him how much he has got 
vacancie s. 

Q. I am asking you what was said al the build-
ings about vacancies-now, was there anything 
said at the buildings, or not? A. No. 

Q. Didn't you say, three or four tin1es, in an-
swer to my questions, that Edehnan said it at the 
buildings? A. He said it at the building when he 
came to look it over. 

Q. Whe n he came to look over the buildings? A. 
Yes. 

Q. Whic h is right - when they came to look over 
the buildings and were at the buildings, or was it 
in Grodber g's office? A. There was a different time 
-for the second time-when he put it in the con -
tract. 

Q. Now, when it was said at the buildings, Edel-
man said, "I have thirteen vacancies." Did any-
body ask him how many vacancies he had? A. 
No. 

Q. Nobody asked hiin, at all? A. I don't re-
member tha t, about somebody asking him, now. 

Q. As far as you could see, was there any reason 
for him to say that at that time?' A. No, sir; I 
don't reme mher that. 

Q. Was Grodberg there when that was said? 
A. Yes, sir. 
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Q. And Nieditch and Daves did not ask the rea-
son for the vacancies, did they? A. No. 

Q. They simply said, "We are satisfied to take 
it with the vacanciesP? A. Yes, sir. 

Q. Had you agreed on the price at that time? 
A. Yes. 

Q. Agreed on the price at the buildings? A. In 
the office. 

Q. I am talking about at the buildings- was 
there any price agreed on-was any price talked 
about at the buildings? A. Yes, sir-a bigger 
price. 

Q. What price was talked there? A. $40,000 he 
asked there. 

Q. And what price did Nieditch and Dave s say, 
at the buildings, that they would pay? A. That 
was in the office, when we came back. 

Q. I am talking of at the buildings -did they 
say how much they would give? A. They didn't 
answer anything. 

Q. Then they went up to the office and dis-
cussed the price, didn''t they? A. They went to 
the office and they made the price. 

Q. And that is when Daves and Nieditch offerea 
him $36,000? ' A. Yes. 

Q. And then you say they talked about the va-
cancies all over again?' A. No, sir; then they put 
it in the contract; he asked him how man y va-
cancies, and he put in the contract how much va-
cancies. 

Q. Grodberg then asked, in the office, "How 
many vacancies have you got?" A. Yes. 

Q. Well, Grodberg was there when Edelman had 
already said there were thirteen, wasn't he? A. 
That is what he told him to put in the contract -
"thirteen vacancies." 
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Q. Told who? A. Grodberg. 
Q. Told who? A. Edelman told Grodberg about 

the vacancies, and he had it put in the contract. 
Q. Edelman had told him at the buildings, hadn't 

he? A. Yes. 
Q. Was there any reason, that you could see, to 

tell him a second tiine that there were thirteen 
vacancies? A. I understood you were talking 
about at the time they put it in the contract, that 
is all. 

Q. But Edelman said, a second time, without 
anybody asking hiln, "I have thirteen vacancies." 
A. I don't know whether he asked him anything; 
he put it in the contract. 

Q. Nobody asked him, at all; Nieditch and Daves 
did not ask him that? A. I tell you I can't re1nem-
ber. 

Q. And they did not ask the reasons for the va-
cancies there? A. No, sir; I don~t remember that. 

Q. As soon as they were told there were thir-
teen vacancies there they said, "That don't 1nake 
any difference; we are satisfied to take the prop-
erty"? A Y . . es. 

Q. You are sure of that? A. I am sure of that· 
' and I am sure of another thincr-o 

Q. Never mind that; you are sure of that? A. 
Of what? 

~- That, as soon as Edelman said, "There is 
thirteen vacancies," they said, "That don't make 
any difference, we are satisfied to take it"? A. 
Yes. 

Q. You are sure of that? A. I am sure of that, 
because they put it in the contract. 

Q. _Don't tell me why you are sure; I am asking 
you If you are sure, and you are? A. Yes, sir; 

am sure he told hin1 "thirteen vacancies," that 
Is all. 
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Q. And you are sure there was no question asked 
as to the reason for the vacancies? · A. I didn't 
hear any reason. 

Q. You did not hear Edelman say anyth ing 
about any reason? A. Why, they didn't talk about 
anything else. 

Q. You did not hear Edelman say why there 
were vacancies in that property? A. No. 

Q. Did you ever talk to Edelman about it after 
that? A. No, sir. 

Q. \Vere you ever there when Nieditch or Daves 
were with Edelman, and Edelman told them why 
they were vacant? A. I never saw Daves and 
Nieditch after the contract, only once. 

Q. You are interested in this contract going 
through, aren't you? A. Yes. 

Q. And if this <;ontract goes through you get 
$400? A. Yes, sir. 

Q. And that is your interest in it, is it not ? A. 
I am interested in my commission because I am 
interested in my services; and, excuse me-

By the Vice-ChanC'ellor: 

Q. No, we will not excuse you. Did you hear 
any statement made by Mr. Nieditch to Mr. Edel-
man that he had made a contract to sell any prop-
erty to a Pole? A. No, sir. 

Q. Did you hear him say that he put out the 
tenants in the building because these Poles he con-
tracted to sell to were going to remodel the build-
ing? A. No, sir; I don't remember that. 

Q. Did you ever hear of that before? A. No, 
sir; I didn't hear that. 

By Mr. Brenn 1er: 
Q. Did you ever hear him say that white people 
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moved out because \colored people moved in?' A. 
No, sir. 

Q. You we.re there all the time, weren't you? 
A. Where, all the time? 

Q. At Grodbcrg's office, and at the buildings 
when they were talking about empties-you were 
in Grodbe rg's office when this deal was being 
talked about, and at the buildings when this deal 
was ta lke d about-you were there and heard 
everythi ng that was said, weren't you? A. Yes. 

Q. Did you hear Edelman say anything about 
white peop le mo ving out of that building because 
colored pe ople moved in? A. I don't remember 
that, Judge Brenner. 

Q. \Vas there any such thing said by Edelman? 
A. I don 't r emember; I will tell you the truth, 
I don't r emember. 

Q. \Vell ,1you remembered when the Judge asked 
you about the other people, the Polish man buying 
the buildi ng-you remembered that was not said? 
A. I never heard that. 

Q. That was not said, at all? A. I never heard 
that. 

Q. And you did not hear, either, about any 
colored people moving in and the white people 
moving out ? A. No, sir. 

Q. And all you were interested in was your com-
mission, and you did not pay much attention to 
what was said by one party o,r the other? · A. W'ell, 
if you wa nt me to answer the question, and let 
me talk-

The Vice-Chancellor: Oh, we don't want 
you to talk. Answer the question. You 
didn't pa y very n1uch attention to what was 
said by one or the other , about this deal, 
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until it came to the time of your commis-
sion, and then you suddenly became very 
much interested. 

The Witness: Certainly. 

The Complainant Rests. 

Both Sides ·Close. 

(After oral argumeiit, the case wa s held 
for briefs.) 

Memorandum of Opinion. · 

IN CHANCERY OF NEW JERSEY. 

Between 
JOSEPH EDELMAN, et ux.; 

Complainant, 

and 
ALTER NEIDITCH, et al., 

Def end ants. 

Decided May 24th, 1926. 

Memor andum. 

For the Complainant, ALE,'XA.NDER SECLOW, 

EsQ.; Mr. HARRY DEMBE, of Coun sel. 

For the Defendants, IRVING, D. GR0DBERG, 
EsQ., Mr. ALFRED BRENNER, of Counsel. 

GRIFFIN, v. C.: 
In this case counsel agree that there is but one 

question to determine-whether the compl ain~nt 
made the representation that a Pole was seeking 
a contract to buy Lot 23, and whether th e com-
plainant, when asked as to the eight vac anc!es 
(there were thirteen vacancies, eight of which 
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were in Lot 23) stated that this Pole was seeking 
a cont ract to purchase the property, and that he 
desired to remodel the building and would not 
execute the contract until the complainant evicted 
all the tenants. The complainant and Nessanbaum 
(Grodbe rg's partner) swear on~ way, and Grod-
berg an d the defendants swear the other. Grod-
berg, a m ember of the Bar, who drew the con-
tract, was also in the real estate business, as was 
Nessanba um, the other broker. By the terms of 
the cont ract, Grodberg and Nessanbaum were to 
get eigh t hundred dollars only if title passed, so 
that each would be naturally interested in seeing 
the title passed to make their eight hundred dol-
lars. · 

Grodberg drew the agreement, and stated spe-
cifically in the agreement the number of vacan-
cies in each of the three houses, and the state-
ment is correct. Grodberg swears that the state-
ment wa s made. Nessanbaum, the co-broker, who 
was equ all y interested with GrodberO' in the com-

• • . b 
m1sss10n, swears that he was with the parties and 
never he ard any such statement made. Grodberg · 
made a better witness. The reason given, however, 
for the vac ancies, namely, that the complainant 
put the tenants out because of this Polish inci-
dent, seems rather absurd, as he was to put the 
tenants out before a contract was signed, when a 
contrac t might have been signed with an agree-
ment tha t it should not become effective until the 
tenants wer e put out. In addition to this the def en-
d ants say that the complainant said that h e di s-
possesse d the tenants, and an exa1nination of the 
Distric t Court proceedings showed that only two 
procee dings in dispossession were taken, one of 
which wa s against a tenant in No. 23, which was 
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com1nenced some four or six days hef or e the con-
tract in suit was signed, and that never proceede d 
to judg1n ent. This is also denied by Edelman, 
who says that one tenant got into a fight, and, 
three or four days before the contract w as signed, 
he gave him a three-day notice, but tha t the ten-
ant moved and the suit wa~ not proce eded with. 

The reason why there were so man y vacancies 
in this house, it is suggested, is that th ere were 
both Poles and negroes in the house-£ our negro 
families, I think, and six Polish - that there was 
a fight in the premises and the police p atrol came 
up to the house to arrest them, and tha t this gave 
a black eye · to the place so that it coul d not be 
rented. 

The evidence, as I see it, taking the view most 
favo r abl e to the defendants, is that the testimo ny 
as to this representation is in balance , and, there-
fore, insufficient to overcome the forc e and effect 
of a solemn written instrument. But counsel for 
the defendants cite a number of cases r-first, Mil-
ler v. vVeis.s, 91 N. J. Eq. 321; 109 A. R. 357. This 
case, in view of my finding of fact, is no t in point. 

The sa1ne may be said of Bowker v. Cunning-
ham, 78 N. J. Eq. 45·8. 

In Carskaddon v. Kennedy, 40 N. J. Eq. 259, at P· 
277, Mr. Justi ce D1xoN said, "The complaina nt 
could not be compelled to realize the hop es which 
his staten1ents had engendered; hut it w as essen-
tial to his bill that he had been honest in his deal-
ings. It is therefore proper to inquire whether 
these representations were fraudulent. The dis-
honesty of the assertion made cannot be pre-
sumed, and we think it is not proved, " and the 
Court held that the complainant was ent itled to 
specific performance. 
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Wues thoff v. Seymour and Wheelock, 22 N. J. 
Eq. 66, does not help the defendants. 

Miller v. Chetwood, 2 N. J. Eq. 199, does not aid 
the def endants because of the above finding of 
facts. 

Couns el for the com .plainant also argued that 
the long period elapsed fro:in about August 1, 1924, 
when th e defendants had full knowledge of the 
facts, down to January, 1925, when the deed was 
tendere d, during which time counsel for the com-
plainan t was: in conference with counsel for the 
defend ants endeavoring to remove objections to 
the title apart from the question of fraud, during 
all of which time the defendants did not declar e 
specifica lly their election to rescind the contract, 
amount s to an election to stand by th e contract; 
citing Dennis v. Jones, 44 N. J. Eq. 513; Conlin v. 
Roeme r, 52 N. J. Law , 53; Reed V'. Benzin e-ated 
Soap Company, 81 N. J. Eq. 182; 86 A. R. 263. 
vVhile this argument is rather persuasive, I do not 
conside r it necessary to pass . upon it by reason of 
the finding above reached. 

I wi ll advise a decree in favor of the complain-
ant. 

The foregoing memorandum is m .erely for the 
guida nce of counsel in ascertaining the views of 
the Court, and is not to be printed, published nor 
filed; if an appeal is taken, hnwever, counsel will 
notify me of that fact in writing, have the testi-
mony tr anscrib ed and forwarded to me, where-
upon I will prepare and file a forn1al opinion. 
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921 Bergen Ave., 

Jersey City, N. J., Oct. 11, 1926. 

IRVING D. GRODBERG, Esq., 590 Avenu e C., 
Bayonne, N. J. 

ALEXANDER SEcLow, Esq., 473 Bro adway, 
Bayonne, N. J. 

Edelman v. Nidetch. 

Gentlemen: 

The complainants : entered into an ag.re ement 
with the defendants to sell to the defendan ts cer-
tain lands in the City of Bayonne whereb y the title 
was to pass on the 1st day of August, 1924, and 
possession was to be rendeTed to the de fenda nts 
at that ti1ne. The defendants failed to take the 
title, and notice was given to them on J anuary 
15th, 19125, that tiine would be made of th e essence 
of the contract on January 26th, 1925. No exten-
sion of time was granted by the cmnplain ants to 
the defendants for passing title. The case was 
tried and decided on May 24th, 1926, in a letter to 
counsel. On April 2nd, 1924, the premis es were 
practically destroyed by fir e, after which date the 
premises were injured sornewhat by ho odlums. 
The complainants did all in lheir power to pro tect 
the pren1ises, had the assistance of the po lice, and 
had some of the boys arrested. 

When the decree was presented for signa ture the 
defendants presented affidavits to show tha t the 
premises were in a greatly damaged condi tion, and 
they claim that, under their authorities, by virtue 
of the contract, the complainants were bou nd to 
deliver to them the premises in as good state and 

137 

Opinion of Vice-Chancellor. 

conditio n as they were in at the time of the sign-
ing of the contract , reasonable •wear and tear ex-
cepted; and th ey ask that a rehearing be g,ranted 
to the en d th at they may be relieved from the per-
formance of the contract. 

The cla uses of the contract under which the de-
fendants claim that the burden of the loss should 
fall on the complainants are as follows: 

"Th e risk of loss or damage to said prem-
ises by fire or otherwise, until the deli -very 
of sai d deed, is assumed by the party of the 
first part. 

"In case the premises shall suffer injury 
bey ond the ordinary wear and tear, the 
par ty of the first part shall repair the dan1-
age before the date set for the delivery of 
sa id dee d, or make an appropriate deduc-
tion from the purchase price herein stated." 

I think these two clau se s, read together, mean 
that the ri sk to the co1nplainants continued down 
to the date set for th e del1very of the deed,' either 
by the terms of the contract, or by any agree1nent 
for the ex t ension of the tim .e of passing title. 
There wa s no agr ee1nent extending the time of 
passing titl e, but th e complainants gave notice at-
tempti ng to make tiine of the essence of the con-
tract, fixin g the date for the passage of title Janu-
ary 26th, 1925, and filed their bill February 7th 
1925. ' 

In Croppe r v. Brown, 76 N. J. Eq. 406, Vice-Chan-
cellor GARRISON h eld that the delivery of the deed 
by the she riff has relation back to the time of the 
sale, of which it is the consummation, in the same 
manner that the delivery of a deed under a pri-
vate contrac t of sale had relation back to the time 
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when the contract is signed. And in that case he 
refus :ed to relieve a purchaser fro1n his bid be-
cause, immediately after the sale, the premises 
were partially destroyed by fire. 

The defendants, however, claim that under the 
case of Gree 1n v. Kelly, 20 N. J. Law 544, and 18 
N. J. Law 246, under the language of this contract, 
the risk is on the vendor until the deed is deliv-
ered. The case in 18 N. J. Law turned on a de-
murrer to the declaration. In the case in 20th Law 
it appears that th e defendant was "to deli ver to 
the plaintiff the peaceful possession of the prem-
ises in as good repair as they then were, natural 
and reasonable wear and tear always excepted ." 
Under the terms of the agreement, the conve yance 
was to be made on the 1st day of April , 1836. 
A subsequent agreement was made by which it was 
1nutually agreed that the deed should be delivered 
on the 1st day of April, 1837. The declaration 
allerred that on the 18th of March, 1837, sixty feet t,, 

of the dam which had been erected to sup ply the 
sawmill with water, was carried away by a freshet. 
This case was also argued on demurre r to the 
declaration. It was urged by the defend ant that 
the covenant to deliver in as good repair , etc. ap-
plied only to the original contract which was to 
be performed on April 2nd, 1836·. The Court held 
that the extension agreement continued in force 
this covenant for another year; and Justic e Ran-
dolph said the extension put the case in th e same 
position as if the original agreement had been to 
deliver the deed on the 1st of April, 1837. In that 
case the plaintiff was clearly within his , rights. 
The title was not to pass until April 1st, 1837, and 
the freshet occurred in March, 1837; so that at 
the date fixed for the delivery of the deed the 
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defendan t did not deliver the premises in the same 
plight as they were when the contract was signed, 
injured only by the natural wear and tear. 

If the defendants here had taken title after the 
damage, but at or before the time fixed by the 
contract for passing title, they might sue for the 
damages, as in the Green-Kelly case; or, if they 
had not taken title, they might set it up as a de-
fense again st the bill for specific performance. 
But the time had long since passed by when the 
title was to be passed. They refused to take title, 
and first asserted their claim almost a month after 
the case was decided, and they had knowledge of 
the damage for at least a month or six weeks be-
fore the decision of the cause. 

The conclusion that I have reached is that these 
clauses, which are intended for the benefit of the 
defendan ts, continued in force until the date when 
the defen dants should have accepted the deed, and 
thereafte r they were at an end . If it we .re other-
wise, the defendants, by refusing to take title, 
would be atte1npting, to take advantage of their 
own wro ng, and putting a burden upon the com-
plainants which the contract by its tenns did not 
illilpose, nor was intended to be imposed. 

In Wells v. Cala'Jl:an, 107 Mass., p. 514 (518), the 
fire occurred on the day appointed for the con-
veyance . This case does not help the defendants, 
and it is possibly in conflict with the case of 
Croppe r v. Bl'own, supra. 

I will deny the defendants' application. Counsel 
may now present their decre.e. 

The foregoing memorandum, being merely for 
the gui dance of counsel in ascertaining the views 
of the Court, is not to be printed, published nor 
filed; if an appeal is taken, however, counsel will 
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notify me in writing to that effect, wher eupon I 
will prepare and file a formal opinion. 

Yours truly, 

JOHN GRIFFIN. 

Decree. 

(Filed Dece .mber 6th, 1926.) 

IN CHANCERY OF NEW JERSEY . 

Between 
J osEPH EDELMAN and SARAH EDEL-

MAN, his wife, 
Complainants, On Bill, &c. 

and 
ALTER NmETCH and HYMAN DAVES, 

Defendants. 

This cause coming on to be heard in the p,res-
ence of Alexander Seel ow, Esquire, Solici tor of the 
Complainants, and Harry B. Dembe, Esquire, of 
Counsel, and in the presence of Irving D. Grad- · 
berg, Esquire, solicitor of the defendan ts, and 
Alfred Brenn ·er, Esquire, of Counsel, and the Court 
having taken the evidence submitted by th e respec-
tive pa.rties hereto, read the pleadings an d heard 
the arguments of the respective Counsel and duly 
considered the same, and it satisfactoril y appear-
ing to the Court that by virtue of an Agr eement 
in writing 1nade and executed by and bet ween the 
Complainants and the def end ants on the 10th day 
of June, 1924, that the defendants agreed to pur-
chase from the complainants the lands and prem-
ises described in the Bill of Complaint; an d it 
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Further app earing that the Complainants have, 
at all times , been and still are willing and able 
in all things to comply with the terms and pirovi-
sions of the said Agreement, and that the Com-
plainants ar e entitled to the specific performance 
of the said Agr eement on the part of the said de-
fendants as pra yed for in the Bill of Complaint, 

It is on this sixth day of December, 1926-, by 
his Honor Edwin Robert \Valk.er, Chancellor of the 
State of New Jersey, 

ORDERED, ADJUDGED and DECREED, that the said 
Chancellor doth, by virtue of the po wer and au-
thority of this Court, hereby ORDER, ADJUDGE. and 
DECREE, 

1. Tha t th e Agreement for the sale and conve y-
ance of the lands and premises referred to and 
set up in th e Bill of Complaint, is a valid and sub-
sisting Agree m ent and that the Complainants are 
entitled to specific performance thereof. 

2. Tha t the said defendants . do specifically per-
form the said Agreement by paying unto the com-
plainants th e balance of the purchase price fixed 
under the said Agreement, viz.: 

By pay ing unto the Complainants 
in cash upon delivery of a good 
and sufficient deed, the sum of 
as required under the Agree-
me nt . . . . . . . . . . . . . . . . . . . . . . . . . . $9,500.00 

By the defendants executing and 
delivering unto the Complainants 
a purchase money 1nortgage for 
the sum of . . . . . . . . . . . . . . . . . . . . 9,000.00 
to be due in five years from Jan-
uary 216, 19i2'5, with interest at 
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6% per annum from the date 
fixed for the passing of title, said 
interest to be payable semi-annu-
ally. Said bond and mortgage to 
contain interest and municipal 
lien def a ult clause and insurance 
clause, and said mortgage to 
cover premises commonly known 
as #23 East 191th Street, Bayonne, 
N. J., in accordance ,vith a 1nore 
particular description by 1netes 
and bounds, as an accurate sur-
vey thereof will show, and as may 
be fixed by the Master herein-
after designated. 

By the defendants executing and 
delivering unto the complainants 
a purchase money mortgage for 
the sum of- . . . . . . . . . . . . . . . . . . . . 8,000.00 
to be due in five years from J anu-
ary 26, 19Q5, with interest at 6% 
per annum from the date fixed for 
the passing of title, said interest to 
be payable semi-annually. Said 
bond and mortgage to contain in-
terest and municipal lien def a ult 
clause and insurance clause, and 
said mortgage to cover premises 
commonly known as #25 East 
19th Street, Bayonne, N. J., in ac-
cordance with a more particular 
description by metes and bounds, 
as an accurate survey thereof 
will show, and as may be fixed by 
the Master hereinafter designated. 
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By the defendants executing and 
deliver ing unto the complainants 
a purchase money mortgage for 
the sum of . . . . . . . . . . . . . . . . . . . . 9,000.00 
to be due in five years from J anu-
ary 26th, 19·25, with interest at 6·% 
per annum, from the date fixed 
for the passing of title, said inter-
est to be payable semi-annually, 
Said bond and n1ortgage to con-
tain interest and municipal lien 
default clause and insurance 
clause, and said mortgage to 
cover premises commonly known 
as #27 East 19th Street, Bayonne, 
N. J., in accordance with a 1nore 
particu lar description by metes 
and bounds, as an accurate sur-
vey thereof will show, and as 
may be fixed by the Master here-
inafter designated. 

3. That the amount already paid on account 
of the purchase price by the defendants shall be 
considered as applied on account of the purchase 
price; the defendants shall receive credit on ac-
count of the purchase price for all 1noney received 
by the compla inants by way of insurance on the 
property described in the contract which was dam-
aged by fire. 

4. That the rents of the said premises, taxes, 
water rents and premiums on all policies of in-
surance shall be adjusted and apportioned and 
that all computations with respect to the amounts 
due from the defendants to the complainants upon 
the balance of the purchase price shall be com-
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puted as of the date which the Mast er may fix 
for the passing of the title and that titl e shall 
be passed and the rights of the parties adjusted 
as of that date. 

5. That the said title be passed und er the di-
rection of Peter Stillwell, Esquir e, 4916 Br oadway, 
Bayonne, New Jersey, one of the Maste rs of this 
Court at a time fixed by hirri not 1nore tha n thirty 
days from the date of this decree, and of which 
date he will give the complainants and the de-
fendants fiv~ days' notice by notice of th eir re-
spective Solicitors. 

6. That if the parties by their respectiv e Solici-
tors can agree with respect to the detail s of the 
closing of the transaction and the passing of title, 
then there need be no action by the Master or pro-
ceedings before him. 

7. That if the defendants shall fail or neglect 
to pay the balance of the purchase pric e together 
with the Counsel fee and taxed costs an d to de-
liver the bonds and mortgages as required by them 
to be done under the said agreement at the time 
and place fixed by the Master so to do , th en and 
in that event upon a tender of a deed by th e com-
plainants, the amount which will be fou nd d_ue 
and owing from the defendants to the compla m-
ants as the balance of the purchase pric e under 
the said agreement together with the cou nsel fee 
and taxed costs of this suit shall be and become 
and are hereby impressed as a lien upon the said 
lands and premises described in the Bill of Com-
plaint inf avor of the Cmnplainants and to the end 
that the said lands and premises may be sold pur-
·suant to law and under the direction of th is Court 
to satisfy said lien and that in case a deficiency 
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should arise upon such sale the defendants may 
be ordere d by this Court to pay su ch deficiency. 

8. Th at the complainants recover against the 
defendant s their taxed costs of this suit in which 
will be included a Counsel fee of $500.00 , and 
which said taxed costs shall be added to the 
amount found to be due frmn the defendants to 
the comp lainants under the said agreement as 
aforesa id. 

9. Th at either party and the Master shall hav e 
leave to appl y to this Court for further directions 
with respe ct to the carrying out of the provisions 
of this decree upon five days' notice to the parti es 
intereste d. 

10. That true but uncertified copies of this de-
cree and of the said taxed costs be served on the 
Solicitor of the said defendants within ten days 
from the dat e hereof. 

Respectfully advised, 

JOHN G RIFFIN, 

V. C. 

E. R. w ALK:EIR, 

C. 

w ·e hereb y consent to the forin of the above 
Decree . 

ALE:;XANDER SE CLOW, 

Solicitor of the Complainants . 

IRV'ING D. GRODBElRG, 

Solicitor of the Defendants. 
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(Filed December 20, 1926.) 

IN CHANCERY OF'NEW JERSEY. 

Between 
JOSEPH EDELMAN and SARAH EDEL-

MAN, his wife, 
Complainants, On Bill, &c. 

and 
ALTER NmETCH and HYMAN DAVES, 

Defendants. 

The def end ants hereby appeal from the whole 
and every part of the final decree made in this 
Court, in the above stated cause, as declar es that 
the complainants have at all ti1nes been and still 
are willing and able in all things to compl y with 
the terms and provisions of an agreement made 
between the c01nplainants and the defendan ts, and 
are entitled to the specific performance of the said 
agreement on the part of the said defendant s, as 
prayed for in the bill of complaint, and as orders; 
adjudges and decrees that the ag;reement for the 
sale and conveyance of the lands and premis es re-
f erred to and set up in the bill of complai nt is a 
valid and subsisting agreement, and that th e com-

. plainants are entitled to a specific perfor mance 
thereof, and as orders, adjudges and decre es that 
the defendants do specifically perform the said 
agreement by paying unto the complainant s the 
balance of the purchase price fixed und er said 
agreement; and as orders, adjudges and decrees 
that the amount paid on account of the pur chase 
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price by the defendants shall be considered as ap-
plied on account of the purchase price, and that 
the defendants receive credit on account of the 
purchase price for money received by the c01n-
plaina nts by way of insurance on the property de-
scribed in the contract which was damaged by 
fire; and as orders, adjudges and decrees that the 
taxes, water rents and premiums on policies of in-
surance shall be adjusted and apportioned with 
respect to the amounts due from the defendants 
to the complainants upon the balance of the pur-
chase price to be fixed by a Master therein desig-
nated; and as orders, adjudges and decrees that if 
the defendants fail or neglect to pay the balance of 
the purchase price, together with the counsel fee 
and taxed costs and to deliver the bonds and mort-
gages as required by them at the time and place 
fixed by the Master so to do that such purchase 
price, counsel fee and taxed costs be i1npressed as 
a lien upon the lands mentioned and described in 
the bi ll of complaint, and that the san1e be sold 
to satis fy the same, arid if the amount realized 
upon such sale be insufficient that then the de-
fendants be ordered to pay the deficiency. 

To THE COURT OF ERRORS AND APPEALS IN THE LAST 
RESORT IN ALL CAUSES . 

Date d December 16, 1926. 

IRVING D. GRODBERG, 

Solicitor of Defendants. 

ALFRED BRENNER, 

Of Counsel. 

I conce ive there is a good cause for appeal in the 
above stated cause. 

ALFRED BRENNER 
' Of Counsel with Defendants. 
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(Filed Decen1ber 23, 1926.) 

IN CHANCERY OF NEW JERSEY.) 

Between 
JOSEPH EDELMAN and SARAH EDEL-

MAN, his wife, 
Complainants, On Bill, &c. 

and 
ALTER NmETCH and HYMAN DAVES, 

Defendants. 

The defendants hereby appeal from the whole 
and every part of the final decree made in this 
Court by the Chancellor on the advice of the Hon-
orable JOHN GRIFFIN, Vice-Chancellor, in the above 
stated cause as declares that the complainants 
have at all times been and still are willin g and 
able in all things to comply with the terms and 
provisions of an agreement made between the 
complainants and the defendants, and are entitled 
to the specific performance of the said agreement 
on the part of the said defendants, as prayed for 
in the bill of complaint, and as orders, adjudges 
and decrees that the agreement for the sale and 
conveyance of the lands and premises referred to 
and set up in the bill of complaint is a valid and 
.subsisting agreement, and that the complainants 
are entitled to a specific performance thereof , and 
as orders, adjudges and decrees that the defen-
dants do specifically perform the said agreemen t 
by paying unto the complainants the balance of 
the purchase price fixed under said agreement; 
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and as orders, adjudges and decrees that the 
amount paid on account of the purchase price by 
the defendan ts shall be considered as applied on 
account of the purchase price ., and that the defen-
dants receive credit on account of the purchase 
price for money received by the complainants by 
way of insurance on the property described in the 
contract which was damaged by fire, and as orders, 
adjudges and decrees that the taxes, water rents 
and premiums on policies of insurance shall be 
adjusted and apportioned with respect to the 
amounts due frmn the defendants to the complain-
ants upon the balance of the purchase price to be 
.fixed by a Master therein designated; and as 
orders, adjudges and decrees that if the defendant 
fail or neglect to pay the balance of the purchase 
price, together with the counsel fee and taxed costs 
and to deliver the bonds and mortgages as re-
quired by them at the time and place fixed by the 
Master so to do that such purchase price, counsel 
fee and taxed costs be impressed as a lien upon 
the lands mentioned and described in the bill of 
complaint , and that the same be sold to satisfy 
the same, and if the amount realized upon such 
sale be insufficient, that then the defendants be 
ordered to pay the deficiency to the Court of Errors 
and Appeals in the last resort in all causes. 

Dated, December 23, 1926 . 

IRVING D. GRODBERG, 
Solicitor of Defendants. 

ALFRED BRENNER, 
Of Counsel. 

10 

20 

30 

40 



10 

ao 

150 

Petition of Appeal. 

I conceive there is good cause for app eal in the 
above stated cause. 

ALFRED BRENNER, 
Of Counsel with Defendants. 

We hereby consent to the filing of the above 
amended notice of appeal. 

IRVING D. G RODBERG, 

Solicitor of Defendants. 

ALEXANDER SECLOW, 
Solicitor of Complainan ts. 

Petition of Appeal. 

(Filed January 4, 1927.) 

NE\V JERSEY COURT OF ERROR S AND 
APIBEALS. 

Between 
J osEPH EDELMAN and SARAH EDEL-

MAN, his wife, 
Complainants, 

and 
ALTER NIDETCH and HYMAN DAVES, 

Defendants. 

On Appeal from 
the Court of 
Chan cery. 

To the Honorable, the Court of Errors an d Appeals 
in the last resort in all causes: 

The petition of Alter Nidetch and Hym an Daves, 
the appellants in the above stated caus e, respect-
fully show that your petitioners find th emselves 
aggrieved by a final decree n1ade in the Court of 
Chancery, by his Honor, Edwin Robert ',Valker, 
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Chancellor of New Jersey, bearing date the 6th 
day of December, in the year one thousand nine 
hundred and tw ent y-six, wherein the said Joseph 
Edelman an d Sar ah Edelman, his wife, were com-
plainants, and the said Alter Nidetch and Hyman 
Daves, were defendants, in this respect, to wit: 

That the said decree adjudges that, 

1. The complainants have at all times been and 
still are willing and able in all things to comply 
with the terms and provisions of the said agree-
ment, and th at the complainants are entitled to 
the specific p erformance thereof, as prayed for in 
the bill of complaint . 

2. That th e agr eem ent for the sal e and con-
veyance of the lands and premises referred to and 
set up in the bill of compl aint is a valid and sub-
sisting agreeme nt and that th e complainants are 
entitled to th e specific performance thereof. 

3. That the defendants do specifically perform 
the said agree1n ent by paying unto the cmnplain-
ants the ba lance of the purchase price fixed under 
said agree ment. 

-1. That the amount already paid on account 
of the purc h ase price by the defendants shall be 
co~1sidered as appli ed on account of the purchase 
price; the defe ndants shall receive credit on ac-
count of the pur chase price for all mone y received 
by the comp lainants by wa y of insurance on the 
property desc ribed in the contract which was dam-
aged by fire. 

A::-m your petitioners humbly appeal from that 
part of the decree of the Chancellor which de-
~rees, as aforsaid, upon the ground that the same 
18 erroneo us for that, 
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Petition of Appeal. 

1. Complainants are not and have not at all 
times been willing and able in all things to com-
ply with the terms and provisions of the agr ee-
ment n1ade between the complainants and the de-
fendants ., and complainants are not, therefore, en-
titled to the specific performance thereof. 

2. That the agrceincnt for the sale and conv ey-
ance of the terms referred ·to and set up in the 
bill of complaint is not a valid and subsis ting 
agreement, and the cmnplainants arc, there fore, 
not entitled to the specific performance ther eof. 

3. That title to the premises mentioned and de-
scribed in the bill of complaint, the agreement for 
the sale of which is sought to be specifically per-
formed, is defective and title to the same can, 
therefore, by reason thereof, not be delivered by 
the complainants to the defendants. 

4. That the agreement entered into betw een 
the complainants and the defendants was pro-
cured by fraudulent means and the complain ants 
are not, therefore, entitled to the specific per-
forn1ance thereof. 

5. That the premises described in the agree-
1nent sought to be specifically performed were, 
through the negligence of the co1nplainants , per-
mitted to come into a dilapidated condition , to 
deteriorate in value, to become untenanted and re-
main untenantable and unfit for human hab ita-
tion, with the result that the value has so far de-
preciated that to compel the defendants to accep t 
title thereto would work an irreparable injur y and 
damage lo the defendants, thereby making it in-
equitable to enforce said agreement. 

Your petitioners, therefore, pray that the said 
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Answer to Petition of Appeal. 

decree of the said Chancellor 1nay be in the par-
ticu lars aforesaid reversed, set aside and for 
not hing holden. 

And that your petitioners 1nay have such relief 
in the premises as to this Honorable Court may 
seem meet. 

IRVING D. GRODBERG, 

Solicitor of Appellants. 

ALFRED BRE~NER, 

Of Counsel with Appellants. 

I conceive there is good cause for appeal in the 
above stated cause. 

AL.FRED BHENNER, 

Of Counsel with Defendants. 

Answer to Petition of Appeal. 

(Filed April 13, 1926.) 

NE\V JERSEY COURT OF ERRORS AND 
APPEALS. 

Between 

JOSEPH EDELMAN and SARAH EDEL-
MAN, his wife, 

Complainants-A ppellees, 
and 

ALTER NIDETCH and HYMAN DAVES, 
Def end an ts-A pp ell an ts. 

On Appeal 
from Chancery. 

Th e answer of Joseph Edelman and Sarah Edel-
man, his wife, the above named appellees, to the 
petHio n of appeal of Alter Nidctch and Hyman 
Daves, the above named appellants. 
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Answer lo Petition of Appeal. 

These appellees, not admitting the truth of all 
or any of the matters in the said petition of ap-
peal contained, for answer thereto neverthel ess 
admit that a decree was on December 6th , 1926, 
made and entered in the Court of Chancer y of 
:New Jer sey, in the above entitled cause, for the 
purposes in said petition mentioned and as there-
in set forth; but as to the substance and form 
of said decree, these appellees beg leave to refer 
thereto when the same shall be produced. 

These appellees arc advised and believe tha t the 
said decree is agreeable to equity; and they pray 
that the san1e 1nay be affirmed with costs to be 
taxed in favor of these appellees. 

SECLOW & NE-SSANBA UM, 

Solicitors of App ellees 

ALE1XANDER SECLOW, 
HARRY B. DEMBE, 

Of Counsel with Appell ecs. 

New Jersey Court of Errors and Appeals 

Betwee n 

JOSEPH EDELMAN and SARAH 
EDELMAN, 

Co1nplainants -App ellees, 

v. 

ALTE.R NmErctt and HYMAN 
DAVE:S, 

Defendants-Appellants. 

On Appeal. 

BRIEF OF APPELLANTS. 

Statelllent of Facts. 

On June 10th, 1924, Joseph Ed eln1an and Sarah 
Edelman, his wife, entered into a contra~t with 
Alter Nidetch and Hyn1an Daves, under and by 
the tenns of which Ed elman and his wife agreed 
to convey, and Nidetch and Daves agr eed to pur-
chase property in the City of Bayonne, known as 
23-25-27 East 19th Street, th e consideration bein g 
the sum of $36,000, to be paid partly in cash and 
partly by the execution of bonds secure<l by n10rt-
gages. It was agreed that title was to b e passed 
on August 1st, 19'24 (C., pp. 4-10). 

Specific performance was prayed for in a bill 
of comp laint filed by the plaintiffs upon the re-
fusal of the def end ants to accept title. Num erous 
objectio ns were raised by the defendants as a 
basis for their refusal to accept ti tlc, non e of 
which, however, are in1portant in the deter111ina-
tion of this appeal, with the exception of the one 
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in which it is claiined that the def end ants should 
be relieved of performance by reason of the fraud 
of the complainants in misrepresenting the cause 
of the vacancies existing in the buildings in ques-
tion, this being the only ground relied on at the 
trial of the case (C., p. 90, lines 1-10). 

The Court, after final hearing, determined that 
fraud had not been established and a decree was 
allowed commanding the def end ants to specifi cal-
ly perform the contract made. From this decree 
an appeal has been taken into this Court. 

Argunient. 

In view of the decisions rendered in this Court, 
it can be considered the settled law that specific 
performance will not be granted where a contract 
1s procured by fraud. 

Mzzller v. 1Yeiss, 91 N. J. E. 321; 109 A. 
357. 

The only question, therefore, to be determin ed 
is whether the proof was sufficient to warrant the 
Trial Court in determining that the contra ct in 
question was procured by fraud and that the de-
fendants should by reason thereof be reliev ed of 
performance. 

The contention made at the trial was and still 
is that fraud was established and that the Court, 
therefore, erred in granting the decree app ealed 
from, and, to determine the merit of this con-
tention, it will be necessary to review the evidence. 

Irving D. Grodberg, who is a 1nember of the Bar 
of this State, having been adinitted to practi ce in 
1921 ( C., p. 21, lines 21-22) testified that as the 
result of a telephone conversation, he went to the 
property described in the contract and was shown 
through the sa1ne by Edeln1an, and learned that 
there were thirteen vacancies in the building s, 
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which had been so constructed that they could be 
occupied by thirty-six f amilics (C., p. 23, lines 12-
22); that in view of this fact Nidetch and Dav es 
would not entertain the proposition of purchasing 
the same (C., p. 24, lines 5-15), but were finally 
induced to enter into the contract as the result of 
a representa tion made by Edelman that the vacan-
cies were caused as the result of court proceedings 
instituted by him to c01npel the tenants to remove 
from the buildings, and not because they had vol-
untarily removed therefrom, the exact testimony 
being as follows (C., p. 24, lines 17-40) : 

"Q. Was Mr. Edelman there? A. Mr. Edel-
man was there at the tin1e, on East Nineteenth 
Street. We were trying to induce Messrs. 
Daves and Nieditch (we, th e brokers , Mr. Nes-
sanbaun1 and myself) and Mr. Edelman was 
there, and he was trying to p~rsuade them 
also, to buy the property; and Mr . Edelman 
said, 'Why, those thirteen families would be 
there if it were not for the fact that I had 
put the1n out,' he says; 'I served them all with 
notices, and took the1n into the District Court, 
where they were dispossessed.' Dave s and 
Nieditch asked them, 'Why did you do any -
thing like that?' He said, 'I had a Polish 
party that wanted to buy one of the houses, 
and the condition upon which he would take 
that house was that the entire building had to 
be emptied before he would take it, because 
he intended making alterations on the build-
ing, and did not want to have the trouble, due 
to the laws in New Jersey here at the present 
time relative to tenants. He didn't want to 
have the trouble of putting those tenants out, 
and therefore he wanted that one building 
completely empty." 

This evide nce is corroborated by the defendant 
Nidetch (C., p. 77, lines 2-20), who says that had 
he known that the buildings were vacant as the 
result of the inability of Edelman to procure ten-
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ants, instead of as represented by Edelma n that 
. he had caused the tenants to ren1ove there from, 
he would not have entered into the contr act (C., 
p. 77, lines 25-40). 

There is further corroboration by the oth er de-
fendant Daves, who testifies to the same conversa-
tion (C., p. 80, lines 20-40; p. 81, lines 1-10) . Daves 
likewise insists that he would not have executed 
the contract except for the representations made 
(C., p. 86, lines 1-13). 

Grodberg further testifies that as the resu lt of 
infonnation brought to him by Daves and Nid etch, 
he caused an inspection to be made of the re cords 
to determine whether dispossess proceeding s had 
been instituted as claimed by Edelman (C., p. 26, 
lines 1-13). 

Grodberg further testifies , that as the re sult of 
information brought to him by Daves and Nid etch, 
he caused an inspection to be made of the records 
to detcrrnine whether dispossess proceeding s had 
been instituted as claimed by Edelman (C., p. 26, 
lines 28-33). The result of this inspection is shown 
by the testimony of Gustav F. Ruh, the Clerk of 
the Bayonne District Court, who testified that only 
two actions had been instituted in that Court to 
dispossess tenants ( C., p. 74, lines 35-40), the first 
of which was brought April 11th, 1924; the second 
on June 6th of the same year, both of which were 
for non-payment of rent, and not as claime d by 
Edelman in his representation as the result of a 
notice to move (C., p. 75, lines 1-40). At th e con-
clusion of his testimony it was conceded tha t the 
Bayonne District Court was the only Court that 
would have jurisdiction over dispossess pro ceed-
ings involving the buildings in question. 

After learning this situation, the attentio n of 
Edelman was directed thereto by Grodberg, about 
July 27th, 1924, a few days before it was agreed 

5 

that title was to be passed ( C 27 1 . I · h ·, p. , 1nes 19-25) 
w uc was later supplemented by I tt ' 
date of Aug t 13 h . . a e er under . us t ' 1924, which it is ad1nitted w 
receiv ed and which is here set forth at l th bas 
cause f b · eng e-
t] S 

o same e1ng inadvertently mnitted fro1n 
1e ta tc of the Case: 

Mr. Joseph Edalman 
131 Cator Avenue ' 
Jersey City, N. J. ' 
Dear Sir: 

"August 13th, 1924. 

d As requested by you when at iny office a few 
. ay~ ago, I am setting forth in writin 
Jechons to the title to 23-5-7 East HH1 ~i o~-
~ ~yonne sold by you to Nidetch ;nd D::!s' 

ey are as follows: · 

1. There ~re Tenement House Violations 
a ; opy ~f which has already been served you~ 

. Lis pendens filed on mortgage. 

d 3. Deed 1025-649 made to Frank Haas It 
t;e s not appear that Frank Haas ever dee.ded 
sh! r1;~;eJ!~dnor vt~est ~is name appear in the 
Haa s' interest? a . ias become of Frank 

./ · ODeed 739-431 is an executor's deed re-
c1 es ne Dollar consideration. 

5: Incorrect description in title deed as 1·t 
omits lot 7 A. 

6. This property encroaches on adJ. oining 
pro perty. 

I have adv· d f D . ise you o the objections of 
b a; ~s and_ Nid~tch relative to the trouble had 
Th e police with the tenants in this property 

ey_ state that this is the real cause of tl . 
emp he~ as not the fact, as you stated: that ;~ 
~!v f g1shossessed all the tenants who hadyoc-

p e t e flats that were then empty. 

Yours very truly, 
IDG :BL (Sjgned) IRVING D. GRODBERG." 

Ii 
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There is no dispute about th e fact that the thir-
teen vacanci es existed, the same being menti oned 
and admitted by the contract (C., p. 6, lines 1-15). 

There is denial, however, that the repres enta-
tion was made that the vacancies were creat ed by 
the act of Edehnan in causing the tenants to be 
involuntarily removed. 

Edelman corroborates the testimony of Grod-
berg, Nidetch and Daves to the effect tha t the 
reason was asked for the unusual amount of empty 
apartments, but claims that he gave as the cause 
therefor that white people had removed from the 
buildings because he had rented some of the apart-
ments to colored people (C., p. 106, lines 1-3,5). 

In considering h is testimony , however , th e fact 
must be recogniz ed that being a party to th e suit, 
it would be most natural that he would not hesi-
tate to color his testimony s.o that he 1night gain 
the benefit of a decree, and an examjnati on of 
his. testimony will undoubtedly leave the im pres-
sion that in furtherance of this end he wa s both 
evasive and contradictory . Although he te stifies 
that the reason for the vacancies was , due to the 
fact that colored tenants had been permitt ed to 
rent the premises, he admits that during the entire 
time such colored tenants were in the pro perty 
that families, both white and colored, had moved 
in and out over a period of two years, so th at this 
could not ·be the real cause of apartments being 
vacant. 

Little credit can be given to the testin1o ny of 
Nessenbaum, the witness produced by Ed elman. 
Although all other witnesses agr ee on th e fact 
that it was Daves and Nidetch who broach ed the 
subject of vacancies, Nessenbaum testifies to the 
contrary, that Edelman, without promptin g and 
without suggestion from anyone, volunte ere d the 
information that thirteen vacancies existe d (C., 

7 

p. 126, lines 1-25). This san1e witness likewise 
disagrees with all other witnesses concerning the 
question as to whether or not a reason was as-
signed for the apartments being va cant. He was 
unquestio n ably pres ent •both at the buildings and 
later in Grodberg's office when the contra ct was 
prepared, and states that he has no recollection 
of any re ason being assign ed as the cause of the 
vacancies (C., p. 131, lines 1-35). Although all 
other witn esses agree that there was . considerable 
discussion concerning this subject, he asserts that 
no partic ular attention was paid to it, but that 
Daves and Nidetch immediately agreed to execute 
the contract claiming that it made no difference 
to them, his testimon y being, -

"Q . And the y did not ask th e reasons for 
the vac anci es th ere?' A. No, sir; I don't re-
membe r that. 

"Q. As soon as th ey w er e told there were 
thirteen vacanci es th er e they said, 'That don 't 
make any difference; we are satisfied to take 
the prope rty'? A. Yes. 

"Q . You are sure of that ? A. I am sure of 
that; and I am sure of another thing-

"Q. Never mind that; you are sure of that ? 
A. Of what? 

"Q. That , as soon as Edelman said, 'Ther e 
is thirtee n vacancies,' the y said, 'Th at don 't 
make any difference, we are sati sfied to take 
it'? A. Yes" ( C., p. 1291

, lines 22-36). 

Alexande r Seclow , a member of the Bar of this 
State, and a witness produced by the defense, says 
very fran kly that he did not becom e interested 
in this contr act until Edelm an caine to him after 
the receip t of the letter of August 14th . He admits 
that there was considerable discussion between 
himself and Mr. Grodberg concerning the repre-
sentations which were alleged were made as an 
inducemen t to procure an execution of the contract 
by Daves and Nidetch ( C., pp. 99-102). 

I I 
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There is nothing in the testimon y of Seclow, 
therefore, which can be helpful in deter mining 
whether or not the claimed ,representatio ns had 
been made and it must ,be determined whether 
the truth ·was . told by Edelman and Nesse nbaum 
on the one hand, or by Grodberg, Nidet ch and 
Daves on the other . 

As previously indicated Edelman was in terested 
and testified in such a rambling, contradi ctory and 
evasive 1nanner as to make his story incred ible of 
belief. No corroboration is afforded by Nessen-
baum's testimony, who seems to have no recol-
lection whatsoever concerning any statem ent that 
might have been made relative to the rea son for 
the vacancies. 

To the contrary, the stories of Nidet ch and 
Daves, although interested parties, rem ain un-
shaken under cross exa1nination . 

The testimony of Grodberg certainl y merits 
serious consideration. He is a memb er of the 
Bar of this State, in good standing, and it must 
be presumed necessarily realizes the san ctity of 
his oath. Coupled with this is the furth er fact 
that there was every possible reason for him to 
desire that the contract should be consum mated. 
He was acting in the dual capacity of 1bro ker, as 
well as attorney, and his evidence stands uncon-
tradicted that as broker he was to receive a com-
mission, which was contingent upon titl e being 
passed (C., p. 22, lines 1-15). 

Certainly, it cannot be assumed that a member 
of the Bar, realizing the penalty that might be 
inflicted for giving false testimony, would delib-
erately commit perjury realizing that in so doing 
he would deprive himself of earning th e com-
mission which all parties agree was to be pa id only 
in the event that title passed. 
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It is, th erefore,- our contention that his testi-
mony should have been taken as true, and if so 
accepte d, then it cannot be disputed that a false 
represent ation had been 1nade, that the same was 
materia l, that it induced the making of a contract 
a~d beca use ~f its falsity should defeat the right 
of the complainants from receiving the benefit of 
the reme dy accorded to them. 

We, therefore, respectful'ly urge that there 
was er ror in the determination 0£ the Court 
below which warrants a reversal. 

RespectfuIIy submitted, 

ALFRED BRENNER, 

Of Counsel with Appellants. 
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New Jersey Court of Errors and Appeals 
Between 

JOSEP H EDELMAN and SARAH 

EDELMAN, 

Complainants-Appellees, 

v·. 

ALTER NmET CH and HYMAN 

D AVES, 

Def end8:n ts-A pp ell an ts. 

On Appeal. 

BRIE ,F OF APP 'ELLEES. 

Statement of Facts. 

This is an appeal from a decree of the Court of 
Chancery entered December 6th, 19126, wherein the 
Court specificall y directed the defendants to per-
form a contract entered into between them and th e 
complain ants on Jun e 10th, . 19124, a copy of which 
contract is annex ed to the bill of complaint and 
is set forth at length in the State of the Case 
(Case, pp . 4 to 10 inclusi ,ve). From the decree so 
entered, the defendants appeal , replying solel y 
upon the ground that fraud was perpetrated by the 
compla inants in mi srepres enting the cause of the 
vacancies existing in the building s sold. 

POINT I. 

The rule of caveat emptor ap,plies. 

There was no relation of trust between the par-
ties. In the case of Freedman v . . Kensico Realty 
Co., 131 Atl. Rep. 9'16, it was held that 
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"The doctrine of caueat en1ptor is appli cable 
to the purchase of real estate, and is ap plied 
as well in equity as at la,w." 

Assuming as true that the manner in which one of 
the houses became partly vacant was hone stly 
considered by the defendants as an inducing cause 
to purchase, it would have been ,quite an easy mat-
ter for them to have checked up this informa tion 
by examining the records of the Bayonne District 
Court. In the case of Freedman v. Kensico Realty 
Co., supra, it was held that 

"Courts do not aid a purchaser of real estate 
who is carelessly indifferent to the use of ordi -
nary caution before entering into a con tract, 
when he is left free and uninfluenced to make 
examination of the property and to exercise 
his own judg:ment in determining wheth er or 
not to buy." 

POINT II. 

The defendants were not justified in re ly• 
ing and did not rely upon the alleged mis-
representations. 

It is an established principle that there mu st be 
a reliance upon the fraudulent misrepresentati ons. 
Prof. Pomeroy, in Vol. 2, page 890, lays dow n the 
rule that 

~'Unless an untrue statement is ,believed and 
acted upon, it can occasion no legal inju ry. It 
is essential, therefore, that the party addr essed 
should trust the representation, and be so 
thoroughly induced by it that, judging from 
the ordinary experience of mankind, in the 
absence of it he would not, in all reason able 
probability, have entered into the contr act or 
other transaction." 

In the light of this rule, can it be maintaine d that 
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the defendants relied upon the alleged representa-
tion and that th ey were induced to rely upon it? 
The premises consisted of three large tenein en t 
house s and it is quite obvious that they were of the 
poorest type as will appear 1by re ference to the 
contrac t (Case, pp. 5, and 6), the rentals bein g $4 
and $5 a room. The testimony further disclo ses 
that th e houses ·were occupied hy foreigners and 
negroe s. As a matter of fact, Hyman Daves, one 
of the defendants, testified (Case, p. 87, line 10) 
that it was immaterial to him whether the tenants 
were colored or w bite: 

"9· These houses, the three of them, are oc-
cup 1~d almost entir~ly by colored peopl e, 
are n t they? A. It 1s no differ ence to n1e 
whet her the y are colored or white. " 

And Hyman Daves further testified (Case, p. 89): 

. "Q. But he told_you there was a lot of fights 
in the r e by the different tenants ? A. Yes. 

"Q. And it was raided bv the police? A 
Yes." V • • 

This tes ti,mony referred to a conversation which 
the defe ndant Daves is admitted to ha ve had with 
Edelma n. In view of the character of the houses, 
the, ~lass of tenants inhabiting them and the ob vi-
ous ~difference of the purchasers to such an im-
portant matter as whether the tenants were white 
or color ed, and in view of the willingness of the 
defenda n ts to purchase property after being told 
that the r e had been many cases of di sorder in th e 
proper ty and raids by the police, it seems incom-
prehen sible that the def end ants could have been 
swayed one way or the other 1beca use of the cir-
cumstan ces under which some of the tenants had 
already r emoved from the premises. 

Althoug h Grodberg was apparently acting for 
seller an d bu yers, his testimony, if credited, would 
show unu sual solicitude for the interests of the 
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defendants. At the time negotiations were going 
on, rent laws were in effect which made it prac-
tically impossible to dispossess a tenant except for 
the non-payment of rent. These laws were a mat-
ter of common knowledge and were certai nly 
known to Mr. Grodberg. Yet when the alle ged 
statement of the dispossession of the tenaHls was 
made to him, he made no further inquiry. The 
defendants and Grodberg state that they were in-
formed that Edelman had stated to the1n tha t he 
had actually dispossessed eight tenants bec ause 
a prospective purchaser had expressed an in ten-
tion to alter the building,. It seems incon ceivable 
that three men of the inlelligence of the purch asers 
and their attorney could have placed the slightest 
credence on such a state1nent had it been made. 
The testimony shows that there were vacanci es in 
the two other houses at the time the contra ct was 
made, and yet the complainant is alleged to have 
stated to the defendants and their altorney that 
without entering into any contraet at all, but be-
cause of the possibility of entering into a con-
tract with a prospective purchaser who desire d to 
make alterations, he had dispossessed two-th irds 
of the tenants in the building. Aside from the fact 
that Grodberg must have known the impossibi lity 
of dispossessing tenants because a prospe ctive 
buyer might possibly want to make alterati ons, 
the entire representation runs so counter to the 
ordinary experience of mankind that no r eason-
able men could have relied upon it. In view of 
the then existing landlord and tenant legislati on, 
such a representation as is alleged to have been 
made should have caused an immediate exam-
ination of the records which were available in the 
Bayonne District Court. The failure to make such 
inquiry proves either that no such represent ation 
was made, and that even if made, was consid ered 
of little importance. 
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POINT III. 

The defendants are estopped b . . ecause of 
their failure to promptly disa:flirm. 

Pomer oy , Vol. 2, page 897, lays down the rule 
that 

:'All thes e co?siderations as to the nature of 
mis r epre sentations require great punctualit 
and prmnptness of action by the de "eive ~ 
party upon his discovery of the fraud. ---The 
perso n who has been misled is required as 
soon a~ _he learns the truth, with aU, rea~on~ 
able d1hgence to disaffirm the contract or 
aban don the trans_action, and give the other 
party _an opportunity of rescinding it , and of 
r.estori ng ~oth of them to their or iginal posi-
tion . ~e is not allowed to go on a·nd derive 
all poss1?le benefits from the transaction, and 
the? claim to be relieved from his own obli-
gatio:1s by a rescission or a refu sa l to perf or1n 
on his own part. If after dis-covering the un-
truth ?f the representation s, he conducts him-
~elf with ~ef erence to the tran saction as though 
It ~ere still subsisting and binding, he thereby 
waives all benefit of and relief from the mis-
repres entations." 

This principle has been applied in the case of 
~~~Ikner v. Wassmer, 77 N. J. Eq. 537, 77 Atl. Rep. 

d The contract was dated June 10th, 1924. The 
eed_ was to have -been delivered August 1st next 

ensumg the date of the contract. That on August 
14th, 1924, a list of objections was handed to the 
com l · . P ~ina nt by Mr. Grodberg, seven in number. 
This list was in the form of a letter and marked 
"E h 'b• x 1 it C-6," and although a copy of it does not 
appear in the state of the case, it may be found 
on page 5 of the appellants' hricf. In the state 
of the case, the letters which passed between the 
attorneys of the parties are not set forth. The 
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following letters were written by Mr. Seclow to 
Mr. Grodberg: 

EXHIBIT C-5 

Alexander Seclow 
473. Broadway 
Bayonne, N. J. 

September 4th, 1924 

Irving Grodberg, Esq. 
5-90 Avenue C 
Bayonne, N. J. 

Dear Sir: 
With further reference to the Edelman _title, 

you do not state in your letter your attit ude 
toward the other objections in your lett er of 
the 14th ult. Am I to understand you are 
satisfied as to all the matters except the tene-
ment house violations? If so, will you ~lso 
kindly inform me whether or not yo~r cl:ent 
will take title if all tenement house v10lahons 
other than pain ting are removed~ . 

Mr. Edelman informs me that 1f yo~ir chcnt 
is willing to take title if the. viol.a hon s are 
removed, he can have such v10lahons r e1~e-
died within one week from the date you notify 
him that you will take title. 

Very truly yours, 
ALEXANDER SECl.OW 

AP :5807 
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EXHIBIT C-7. 

Alexander Seclow 
473 Broadway 
Bayonne, N. J. 

Noven1ber 14th 1924 
Ir ving Grodberg, Esq. 
590 Avenue C 
Bayonne, N. J. 
Dear Sir: 

W ith further reference to the matter of the 
Ede lman-Nidetch & Daves contract , Mr. Edal-
man can aeiquire a strip of land 1.40 feet in 
wid th, if your clients will state that they will 
take titl e when such strip is acquired. 

You will appreciate the fact that Edalman 
doe s not desire to acquire this land if your 
clients have no intention of consumn1ating 
the ir contract. All the original objections have 
bee n disposed of and your last claim concern-
ing th e shortage of land certainl y should have 
been made before Edalman went to the ex-
pense of placing the houses in condition com-
plying wilh the tenement house laws. Mr. 
Ed alm an questions the good faith of your cli-
ents in raising this point at this time as they 
cer tainly must have had some prior knowl-
edge of it. 

Kindl y advjse? 

Very truly yours, 
AP ;5807 ALEiXANDIER S.ECLOW 

These letters and the testimony of the witnesses, 
Grodber g and Seclow, conclusively negate any 
suggestion of a rescission. The defendants con-
ducted the1nselves in such manner as to conserve 
any benefit that could arise from the transaction. 
The lette r from the witness Grodberg to Seclow, 
which foll ows, again shows that th e defendants 
had no int ention of r'escinding for if they had felt 
themse lves aggrieved by fraud, there would have 
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been no necessity of any conference to reach an 
"understanding": 

EXHIBIT C-8. 
Irving D. Grodberg 

590 Avenue C 
Bayonne, N. J. 

October 24th 1924 
Alexander Seclow, Esq. 
473 Broadway 
Bayonne, N. J. 

Re: Davis to Nidetch. 
Dear Sir: 

I would like to arrange a conferenc e be-
tween yourself, Mr. Adelman, Mr. Davis , Mr. 
Nidetch and myself, to see if we can reach 
an understanding in the above entitled ma tter. 

Very truly yours, 
IDG:BL IRVING D. GRODBE RG. 

There would have been nothing to negotiate over. 
The only reasonable action that they would have 
taken under such circumstances would have been 
a peremptory demand for the return of their de-
posit and expenses. 

POINT IV. 

The very subject-matter of the alleged 
· misrepresentations was considered and dis-

posed of by the written agreement of the 
parties. 

The contract, which was prepared by Mr. Grod-
berg, who was certainly not unfriendly to th e de-
f end ants, contains this clause: 

"This contract is entered into upon the 
knowledge of the parties as to the value of the 
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land and whatever buildings are upon the 
same, and not on any representations made as 
to the character or quality" (Case, p. 7, lines 
34 to 38). 

The misrepresentations are alleged to have been 
made concerning the occupancy of one of the 
building s. Conveyancers with wide experience 
will readily note the unusual f ulness of detail as 
to this very subject-1natter (Case, p. 5). These 
elabora te particulars would indicate that every 
possible phase of the matter of tenants and their 
rentals had been reduced to writing. Yet the de-
fendants now contend that a most important and 
materia l matter was discussed, but was not in-
serted in the contract. These details ar e pref aced 
by the introduction "It is represented by the par-
ties of the first part," etc. ( Case, p. 5, line 18) and 
then follows a recital of a notice given to a ten-
ant for removal. It would indeed be a dangerous 
preceden t to permit testimony to supplen1ent a 
matter that was so painstakingly provided for by 
the partie s themselves in writing. 

POINT V. 

The testimony is convincing that no m .is-
repres entations · were made. 

The def end ants in their brief attempt to build 
up a case of fraud by extolling the veracity of 
their own witnesses and more especially the lofty 
disinteres tedness of Grodberg , and on the other 
hand they endeavor to demonstrate the utter 
worthless ness of the testimony of the complainant 
and his witnesses. It must occur to any person 
who has observed a witness on the stand that it is 
impossib le to translate into cold print th e man-
ner and demeanor of the witness , the favorable 
or unfavo rable atmosphere and effect created by 
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the testifying witnesses, the impression left upon 
the hearer as to the mentality of the witness and 
the reaction upon the hearer by the intonation of 
the voice, the gestures, the faltering manner, or 
his overaggressiveness in answering. The com-
plainant is alleged to have inveigled the defend-
ants into a contract which they otherwise would 
not have made. With an affirmation on one side 
and a denial on the other, in determining the 
truthfulness of the witnesses, who is more compe-
tent than the Vice-Chancellor who sat and ob-
served and heard the witnesses? 

But while the impression made upon the Vice-
Chancellor should have great persuasive force in 
a situation where evidence is so conflicting, the 
printed record alone repudiates the charge of 
fraud. We have already stated that it was highly 
unreasonable that the alleged representation, even 
if made, could have been given serious considera-
tion by the purchasers. Under the tenancy laws 
as then in effect, the tenants could not be dispos-
sessed by the complainant and the defendant and 
their attorney undoubtedly knew it. Their state-
n1ent that they believed that on the strength of a 
possible sale the complainant had almost emptied 
his building of tenants, is absurd, , especially in 
view of the vacancies in the other two houses. 
Their story lacks plausibility and its mere narra-
tion creates an atmosphere of unbelief; it imposes 
a severe strain on one's reason that such a repre-
sentation was made and credited. 

The record pr~sents instances of contradictory 
testimony upon the part of the defendants which 
must have been very damag~cto them at the hear-
ing. Mr. Grodberg states that he ascertained that 
the representations were untrue about July 27th 
(Case, p. 42, line 32). On Case, p. 26, lines 20 to 
41; p. 27, lines 1 to 25, the witness, Grodberg, 
testified as follows: 
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"9· Did you subsequently n1ake an investi-
gation for the purpose of verifying whether or 
not_ these te_nants had moved as a result of 
notice and dispossession in the District Court? • 
~- Wei!, Mr. J?aves and Mr. Nieditch made an 
1nspect10n_ before passing the title, and they 
·wtere a?v1sed that nobody had been dispos-
sessed 1n that building, that they had n1oved 
voluntarily. 
. "Q. And what did you do as a result of that 
1nfo_rmation being carried to you? A. I had 
a1?-u~spection of the docket of the Bayonne 
D_1stnct Court made, and found that no such 
d1spo~sessions had been made by Mr. Edel-
man 1n' those buildincrs. 

_"Q. What did your ~xamination to the Dis-
trict Court docket show as to the number of 
dispossessions that there had been and how 
those dispossessions came about?' A. I did 
not pe~sonally make the inspection, 111y clerk 
made 1t, and he is in court. 

"Q. And the Clerk of the Court is here to 
testify to it? A. The Clerk of the Court is 
also here, and the clerk in 111y office who in-
spected it. 

~'Q. Did you make known to the sellers of 
!his property what you had found out concern-
mg these vacancies-that his representations 
were not true? A. Mr. Edelman came around 
at the time of passing title, which was a couple 
of days before-two or three days before-
a~d I spoke to him about it; and I also told 
him about some objections to the title. He 
came in two or three times in between this-

"The Vice-Chancellor: You say two or three 
days before the title was passed? 

"The Witness: That is right-about the 
26th or 27th. . "q. Before the tim_e fixed for passing the 
t~tle • A. ~efore the time fixed for passing the 
ht!e; the hme was August 1st, I believe, and 
th1~ was about July 27th-two or three days 
before . 
. "Q. You say that you spoke to him at that 

hfi;1e ~bout this situation, and also as to other 
0 hJechons? A. That is right." 
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His clerk, Fred Feinberg (Case, p. 74, lines 19 to 
21), testified that the inspection was made by him 
the week of the hearing in the Court of Chance ry, 
a year aI?-d one month after title was scheduled to 
have closed. The witness Grodberg testified (Case, 
p. 24, lines 15 to 20) that the mis:epresen~ati on 
was made at the property. The witness Nidet ch 
testified that the n1isrepresentation was made for 
the first time when the contract was ·being pre-
pared in Mr. Grodberg's office (Case, p. 79, line 35). 
The other defendant, Daves, obviously sensing the 
conflict, sprang into the breach and attempt ed to 
save the situation and he testified that the state-
Inents were made in both places (Case, p. 80, line 
41; p. 81, lines 1 to 5), but even the printed re cord 
of his testimony lacks conviction because the ques-
tion was evidently aimed to elicit a favorable an-
swer: 

"Q. And what is your recollection a~ to 
where that conversation was had - was It at 
the buildings , or at Mr. Grodberg's office? . A. 
It was outside of th·e ·bu ilding at East Nme-
teenth Street. Then, after that, we ha d the 
same talk in the office, too, you know. 

"Q. You mean you had the talk in both 
places? A. Yes, sir." 

The defendant, Daves, must have again left a most 
unfavorable impression in the following testim ony 
(Case, p. 81, lines 33 to 37): 

"Q. What did you say to that? A. w_ ell, it 
was funny to me; and I said, 'What IS the 
idea to move theJn out?' And he said, 'Vv ell, 
that is the way the man wants it; he wants to 
alter the house." 

It is difficult to believe that the defendant Dav_es 
did not continue to believe that the idea of dis-
posse ,ssing tenants was "funny" even in view of 
the alleged reason given by complainant. 
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But the untruthful witness, even though shrewd, 
is often caught unaware, for he not only contra-
dicted the testimony of Grodberg, but his own tes -
timony (Case, p. 82, lines 18 to 29) when he shifted 
the scene of discussion as to the vacancies to Grod-
ber g's office. Daves contradicts Grodberg and the 
defendant, Nidetch, in the instance already men-
tioned ( Case, p. 891

, lines 1 to 3), wherein he tes-
tified that he knew of fights and police raids in 
the pr emises. There was no testimony that Daves 
ever had any conversations with the complainant 
except in the presence of Grodberg and the co-de-
fenda nt, Nidetch. Yet, the two last-named wit-
nesses had heard nothing about the disorders and 
the ra ids until a long time after the contract. 
Daves, on the other hand, apparently had no ob-
jections to buying a house which had been inhab-
ited by tenants of mixed color and which was the · 
scene of fights and police raids. Opposed to th e 
testimo ny of the defendants and their witness , 
Grodberg, which in many material respects cannot 
be reco nciled, there is the testi1nony of the witness 
Ashea Nessanbaum and of Alexander Seclow. The 
testimo ny of Edelman is reasonable and must 
carry conviction. Nessanbaum, who is a co-broker · 
':ith Grodberg, corroborates Edelman and the tes-
tunony _of Alexander Seclow stands entirely un-
contrad 1cted. Seclow testifies that no mention was 
made by Grodberg to him of the dispossession of 
tenan ts for a prospective purchaser who desired 
to alter the property. His testimony which stands 
uncontr adicted was to the effect that the hous es 
were the scene of fights a1nong the tenants. He 
testified to the effect that Grodberg told hiin the 
houses were in bad repute because of a visit by 
the patr ol wagon in consequence of a fight an1ong 
the tena nts (Case, p. 911, lines 21 to 35). There 
had bee n t· f • . no ques 10n o any m1srepresentahons, 
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but it was rather the effect upon the houses by 
events -that had transpired. This was again brou ght 
out (Case, pp. 9-9 and 100). Much light is thrown 
upon the situation by the testimony of Seclow con-
cerning the negotiations carried on between them 
concerning the various infirmities in the title and 
mentioned in Grodberg's letter of August 14th. 
These negotiations were carried on over a period 
of months and at no time did Grodberg state that 
his clients would not take title, but that the dis-
cussions were for the purpose of straightenin g out 
any imperfections in the title and as a result Sec-
low went to considerable effort for this purpo se. 
That even at the time of the ten,der of the deed in 
Grodberg's office, nearly one-half year after title 
was to have closed, no c01nplaint had been made 
by the defendants, Daves and Nidetch, about any 
misrepresentations. That as a n1.atter of fact, ~i-
detch at that time (Case, p. 94, line 35,) was willing 
to forfeit the deposit if he could be releas ed from 
further obligation under the contract. 

The complainant testified that he had requested 
Grodberg for permission in writing from . the de-
fendants to rent vacant apartments at a lower 
rental (Case, p. 108, lines 22 to 40; p. 109·, lines 1 lo 
40; p. 110, lines 1 to 20). In this Edelman is cor-
roborated by Grodberg ( Case, p. 62, lines 15 to 31; 
p. 63, lines 17 to 40, and by Nessanbawn (Case, P· 
125, lines 17 to 33). Grodberg testified that he took 
up with his clients the 1natter of renting at r~-
duced rates and that he informed Edelman that it 
would be all right to do so (Case, p. 63, lines 2B 
to 40). Strangely enough Daves emphatically de-
nies that he consented to the renting at lower 
rental or authorized Grodberg to consent to the 
same. A more decided conflict would be difficult 
to conceive (Case, p. 89, lines 30 to 40). 

The testimony of the complainant as to the dis-
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possessio n of the disorderly tenant shows that he 
concealed nothing (Case, p. 107, lines 39 and 40; 
p. 108, lines 1 to 21) and this very inforination was 
embodied in the contract. 

The defendants in their brief on page 8 seem to 
stress the infallibility of Grodberg's testimony be-
cause of his vocation, and also because of his tes-
timony apparently against his pecuniary interests. 
We are not impressed that the oath of a member 
of this bar is more sanctified than that of any 
other witness. As to the matter of the contin-
gency of his commission, it is at least probable 
that his reward in the event of the defendants' 
success in this matter would greatly exceed his 
share of the brokerage commission which is but 
$400. Not only does the evidence of the complain-
ant and his witnesses greatly outweigh the f'vi-
dence of the defendants and their witnesses, but 
even if there was an even balance, the complain-
ant would still be entitled to his decree. It was 
held in Babirecki v. Virgil, 130 Atl. Rep. 72.8, 98 
N. J. Eq. 118: 

"Where a transaction is capable of two con-
structions, one that con1ports with honesty 
and one with dishonesty, the forn1er should 
be adopted by the courts>' 

C0 1NCLUSION. 

The record of the case is illuminating upon the 
conduct of the defendants and their 1notives 
throughou t the entire transaction. At about the 
time the title was to have been closed doubts be-
gan to creep into their minds concerning the wis-
dom of their purchase. They evidently were not 
sure that they had made a bad bargain and prob-
ably desire d to hold the matter in fieri for as long 
a period as they could so that in the meantin1e 
they could resell, or hold on if property enhanced 

I I 
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in value, but as time went on they found tha t real 
estate values were declining, and while hit herto 
they had seized upon every available prete xt to 
delay the closing, the notice to make time of the 
essence brought an end to this temporizing and 
they were forced to take; or le.ave the prop erty. 
Although they contended that from the very begin-
ning they had been deluded about the tena ncies 
they nevertheless exhibited sufficient attach ment 
to the property to cause the complainant to make 
extensive repairs and alterations for the rem oval 
of tenement house violations, and caused hiin to 
purchase a strip of land because of an err or in 
the description made in the contract. The y un-
doubtedly speculated upon the chances of the prop-
erty increasing in value and when they foun d that 
it was otherwise they offered to forfeit thei r de-
posit rather than take the property, and when this 
was refused they claimed misrepresentation. 

We therefore respectfully urge that there 
W'as no error in the determination of the 
Court below and that its judgment sho uld 
be affirmed. 

Respect{ ully submitted, 

ALE!XANDER SECLO W, 

HARRY B. DEMBE, 
Of Counsel with 

( :<>mplainant-App ellee. 
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