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New Jersey Court o f  Errors 
and Appeals

Notice of Appeal

(.Filed Nov. 18,1917.)

IN CHANCERY OF NEW JERSEY

Between,
Archibald S. Lambert,

Complainant,
and

Ida M. Vare,
Defendant.

The defendant hereby appeals from the whole 
and every part of the final decree dated the fifth 
ctey of September, 1917, made in this Court in 
the above stated cause, to the Court of Errors Qn 
and Appeals, in the last resort in all causes. 30 

Dated, November 14, 1917.
LEWIS STARR, 

Solicitor of defendant,
T . IDA M. VARE.

conceive there is good cause of appeal in the 
above stated cause.

LEWIS STARR, 
Of Counsel.
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Petition of Appeal

• rp { F ile d  N o v . 29, 1917.\ \

NEW JERSEY COURT OF ERRORS AND
' £^A£PEAL&iJ^

10 _______ r______________ __ _
Between,
A rchibald S. L ambert,

Complainant-Respondent, 
and . ,

I da M. V are,
W Defendant-Appellant.

T o  th e  H o n o ra b le , th e  C o u r t o f  E r r o r s  and  
2Q̂ A p p e a ls ,  in\4he la s t r e so r t in  a ll c a u s e s :
' : . The petition of Ida M. Vare, the appellant in 

the 'above stated cause, respectfully shows that 
your petitioner finds herself aggrieved by a final 
decree made in; the Court of Chancery by his 
Honor, Edwin Robert Walker, Chancellor of the 
State of New Jersey, bearing date the 5th day 
of September, 1917, in a cause wherein the said 
Archibald S. Lambert was complainant, and the 
said Ida M. Vare was defendant, in these respects, 

30 to witt" V  * 'T; ■ V
( f t ,7* J-' - “ . .  ._ ; ri - • •' . .... ■ • r . ■ . .

1. That the said Court did order, adjudge and 
decree that, as to that portion of the lands and 
premises described therein, to which the said Ida
M. Vare made claim in the answer as amended, 
the said Ida’M. Vare had no estate, interest or 
incumbrance upon the same, or any part thereof.

4Q 2. That, with respect to said lands and pre- 
4 ^mises,, so far as relates to any claim thereon by
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Petition of Appeal

or on behalf of the said defendant, Ida M. Yare, 
in the answer as amended, the title of the said 
complainant, Archibald S. Lambert, in and to 
the same, and every part thereof, was thereby 
determined, fixed and settled, and declared to be 
good.

3. That the said defendant, Ida M. Yare, pay 
the complainant his costs to be taxed, together 
with a counsel fee of $100.

And you petitioner humbly appeals from the 
whole and every part of said decree, as above set 
forth, upon the ground that the same is erroneous, 
for that:

1. The said Court should have adjudged and 
decreed that the complainant, Archibald S. 
Lambert, had no estate or interest in or incum­
brance upon that portion of the lands and 
premises described in said decree to which the 
said Ida M. Vare made claim in the answer as 
amended.

2. The said Court should have determined 
that the said defendant, Ida M. Yare, had a good 
title to that portion of the lands and premises 
as described in said decree, to which the said de­
fendant, Ida M. Vare, made claim in the answer 
as amended.

3. The said Court should have determined, 
fixed and settled the claim of the defendant, Ida

• Yare, to be good and valid to that portion 
of the lands and premises described in said decree 
to which the said Ida M. Yare made claim of 
title in the answer as amended.

10

20

30

40
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Petition of Appeal

, 4. The said Court should have decreed that 
the defendant, Ida M. Vare, was the owner to that 
portion of the lands and premises described in 
said decree which she claimed to own under the 
claim of title as set forth in her amended answer.

10 5. The Court erred in admitting in evidence
an agreement dated September , 1908, be­
tween Jesse R. Turner and wife and L. Irving 
Reichner, marked Exhibit C-ll, because the said 
agreement was immaterial and irrelevant.

6. The Court erred in permitting the complain­
ant to introduce evidence to show that the proper­
ty described in the agreement, C-ll, was sold 
subject to a mortgage, the question admitted

2Q being, “ Was the property sold subject to that 
mortgage, ’ ’ on the ground that the said testimony 
was immaterial and irrelevant.

7. The Court erred in permitting the complain­
ant to introduce in evidence a mortgage dated 
March 30, 1903, made by Turner and wife to 
Hannah E; Kelly, Marked Exhibit C-17, on the 
ground that the said mortgage was immaterial 
and irrelevant.

30 8. The Court erred in permitting the complain­
ant to show conversations between the witness 
Daniel L. Collins and L. Irving Reichner, the 
questions put to the said witness being:
*.A. 11 What did he say about it?”
B. “ What did he say to you?”
C. “ What did he tell you then?”
D. “ WThat did he say to you the second time

4q he came?”



Bill of Complaint

E. “ Well, did Mr. Reichner give any reason 
for coming back the second time for a deed?” on 
the ground that the testimony is immaterial and 
irrelevant.

Your petitioner, therefore, prays that the said 
decree of the said Chancellor may, in the 
particulars aforesaid, be reversed, set aside and 
for nothing holden, and that your petitioner may 
have such relief in the premises as to this honor­
able Court shall seem meet.

LEWIS STARR,
Solicitor for and of Counsel with Appellant.

Bill of Complaint 

{F iled  O c t ,301 1916.)

IN CHANCERY OF NEW JERSEY

To H is  H o n o r  E d w in  R . W a lk e r , C h ancello r O f  
T h e  S ta te  O f N e w  J e r s e y :

The complainant, Archibald S. Lambert of 
Atlantic City, New Jersey, respectfully shows:

1. That by deed dated March 10th 1916, Jesse
R. Turner of Atlantic City, New Jersey, for a 
valuable consideration conveyed to complainant 
all that certain lot or piece of land and premises 
situate in the City of Atlantic C’ty, in the County 
of Atlantic and State of New Jersey, described 
as follows:

Beginning in the Easterly line of Berkley 
Square, at the distance of three hundred and

10

20

30

40
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fourteen feet Southwardly from the Southeasterly 
comer of Atlantic Avenue and Berkley Square, 
and extending thence Southwardly, along the 
Easterly line of Berkley Square and the extended 
line thereof to the Biparian Commissioners’ 

jQ exterior line in the Atlantic Ocean; thence East- 
wardly, along the same, one hundred and sixty- 
five feet, more or less, to a point where the same 
would be intersected by the projection of the 
westerly line of Kingston (formerly Milledge- 
ville) Avenue, extended; thence Northwardly, by 
said extended line and the Westerly line of 
Kingston Avenue, to a point therein three hundred 
and fourteen feet Southwardly from the South­
westerly corner of said Kingston and Atlantic 

2q Avenues; thence Wiestwardly, parallel with said 
Atlantic Avenue, one hundred and sixty-five feet 
to the place of beginning, which deed is recorded 
in the Clerk’s Office of Atlantic County at Mays 
Landing, New Jersey, in Book 550 of Deeds page 
465 &c.

2. That said deed is in orator’s possession 
ready to be produced.

3. That your orator has ever since the making 
• and recording of said deed been in the peaceable

possession of the land therein and above des­
cribed; and at the time of purchasing said land 
and taking said deed he believed and yet believes 
he bought and acquired a good title to said land 
in fee simple, and has always claimed and does 
now claim to own the same accordingly.

4. - That for more than five years next preceding 
4Q, the filing of this bill said land has been assessed



7

Bill of Complaint

for taxes against Jesse R. Turner, orator's pre­
decessor in title, and orator, and said taxes have 
been paid by them.

5. That your orator ’s title to said land is denied 
and disputed by Ida M. Vare, the defendant in
this suit, and the said defendant claimsi some 10 
interest therein; and no suit or action of any 
kind whatever is pending to enforce or test the 
validity of such title claim; and your orator 
charges that such claims so made by defendant is 
utterly without foundation, unjust and vexatious.

6. That by reason of such claims your orator's 
property in said land is greatly affected, and the 
same cannot be sold as they otherwise could, said
claim being a cloud on orator's title. :

20
7. Complainant is without adequate remedy in 

the courts of law and therefore prays-—
1. That said Ida M. Vare, defendant in this 

suit may answer this bill of complaint without 
oath, and each statement therein made.

2. That said Ide M. Vare set forth specifically 
what title or claim to said land or interest therein 
she makes or claims and by what instrument such
title or claim is derived and how created, and that 30 
by the determination and final decree of this court 
her rights in and to the land described and every 
part thereof, may be fixed and settled, and that • 
your orator be decreed to have a perfect title 
thereto and that the defendant has no estate, in­
terest in or encumbrance on said lands or any 
part thereof and that her claim to the same is 
unjust, vexatious and void. 40
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Answer

3. That an injunction issue against said Ida M. 
Vare enjoining her from selling or in any wise 
encumbering said land.
, 4. That a writ of subpoena may issue com­
manding said Ida M Vare to answer this bill 

10 of complaint and to abide by such decree as this 
court may make in the premises.

C. L. COLE,
Solicitor and of Counsel with Complainant.

Answer

20
(F ile d  N o v . 21, 1916.)

IN CHANCERY OF NEW JERSEY

30

Between, 
A rchibald S.

. and
I da M. Váre,

LambDrt,
.Complainant,

'Defendant.

On Bill, &c.

Ida M« Vare, the defendant in the above cause, 
of Philadelphia, in the State of Pennsylvania, by 
this’ answer;

1. Avers that she has no knowledge or informa- 
mation sufficient to form a belief as to the facts 
contained in paragraphs one and two of the b 11 
of complaint.

2. Denies the facts set forth in paragraph three.
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3. Avers that she has no knowledge or infor­
mationsuiiicient to form a belief as to the facts 
set forth in paragraph four.

4. Admits that she disputes any claim of title 
of the plaint if to the lands and premises described
in the bill of complaint. 10

5. Avers that defendant claims to own or have 
an interest in the Westerley half of said premises.

6. Admits that no suit or action of any kind 
whatever is pending to enforce or test the valid­
ity of the title to said premises, claimed by the 
respective parties.

7. Denies that the claim of defendant is utterly 
without foundation, unjust and vexatious.

O A . .20
o. Avers that she has a title to and claim on

that portion of the lands and premises referred 
to in the complainant’s bill, described as follows :

B eginning  at a point in the Easterly line of 
Berkeley Square, distant 314 feet Southerly from 
the Southeast corner of Berkeley Square and 
Atlantic Avenue; thence Southerly along the 

' asterly line of Berkeley Square, if extended, to 
the interior or inland line of the Atlanfc City Pub- r 
ic Park; thence Easterly along said interior or 

inland line of said Public Park 82 1/2 feet; thence 
Northerly, parallel with Berkeley Square, if ex­
tended, and 82 1/2 feet Easterly at right angles 
herefrom, to a point 314 feet South of Atlantic 

Avenue; thence Westerly, parallel with Atlantic 
venue, 82 1/2 feet to the place of beginning?

f w  AJ ers' that the interest of the defendant ?s 40 
that of owner in fee simple as to a portion of



10

Answer

said premises lastly above described, and that 
the defendant’s title thereto is derived by virtue 
of a conveyance, one made by James H. Aiken, 
dated October 9, 1911, recorded in the Clerk’s 
office aforesaid October 10, 1911, in Book 471 of 

jq Deeds, page 35.
10. Avers that the defendant also acquired and 

now possesses a leasehold estate in a part of said 
lands and premises by virtue of a lease made to 
defendant by the Board of Commerce and Navi­
gation of the State of New Jersey, dated the 14th 
day of September, 1915, recorded in the Clerk’s 
office aforesaid on November 1, 1915, in Book 546 
of Deeds, page 243, &c.

CHARLES C. BABCOCK. 
20. LEWIS STARE.

Solicitors for and of Counsel 
with Defendant.
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Order Amending* Answer

IN CHANCERY OF NEW JERSEY

Between,
Archibald S. Lambert,

Complainant,
and

Ida M. Vare,
Defendant.

It is, on this day of May 1917, or­
dered that the ninth paragraph of the answer filed 
in this cause be amended so as to read as follows:

9. Avers that the interest of the defendant is 
that of owner in fee simple as to a portion of 20 
said premises, lastly above described, and that the 
defendant’s title thereto is derived by virtue of a 
conveyance made by James H. Aiken, dated 
October 9, 1911, and recorded in the Clerk's office 
of Atlantic County on October 10, 1911, in Book 
471 of Deeds, page 35.

Respectfully advised.

I#
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IN CHANCERY OF NEW JERSEY

10

Between,
A rchibald  S. L am bert,

-, and
I da M. V are,

Complainant, On Bill, &c.
Final Hearing,

Defendant.

Before his H onor, E. B. L ea m ing , Vice Chan­
cellor, at the Chancery Chambers, Atlantic City,
N. J., on Monday, April 2d, 1917.

20 Appearances:
Hon Clarence L. Cole, for complainant.
Hon. Lewis Starr, and Charles C. Babcock, 

Esq., for defendant.

Mr. Starr: I want to make an application, if 
your Honor please, to amend the 9th paragraph 
in the answer that was filed in this case. I 
discover that one of the conveyances which is 
set forth as a source of title in the defendant 

30 does not cover the locus in  quo at all. _ The con­
veyance dated September 28th, 1911, made by 
James H. Aiken and others, recorded October 
10th, 1911, in book 471, page 32, does not cover 
the premises in controversy :n this suit. I want 
to amend by eliminating all reference to that con­
veyance made September 28th, .1911, by Aiken 
and others, recorded &c., and rely upon the other 

40 conveyance set forth in that paragraph.
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The Vice Chancellor: Have you any objection, 
Judge Cole?

Mr. Cole: No objection to the elimination.
The Vice Chancellor: Then you would make it 

read “ by virtue of”—
Mr. Starr: One conveyance. ^0
The V.ce Chancellor: And then you would 

cross out “ one dated September 28th, 1911^” &c., 
down to “ and the other.”

Mr. Starr: Yes; that does not cover our prop­
erty at all.

The Vice Chancellor: And then following that 
will be “ made by James H. Aiken, dated October 
9th, 1911,” -&c.

Mr. Starr: Yes.
The Vice Chancellor: Draw the order of ^n 

amendment and file it.
Mr. S ta rr: Yes, I will draw the order of amend­

ment and file it.
At this point a recess was taken until 1 :45 p. m.
Hearing of the cause resumed after recess, in 

the presence of the respective counsel heretofore 
noted.

Mr. Cole: 1 offer an or'ginal deed dated March 
Oth, 1916, from Jesse R. Turner,—
The Vice Chancellor: Is peaceable possession 

denied?
Mr. Starr: There is no serious contention with 

reference to the matter but it seems to me that 
the complainant is obliged to prove it in order 
to show jurisdiction.

The Vice Chancellor: Not if it is admitted.
Mr Starr : It is not admitted in the answer.
Mr. Cole: Well, is it admitted on the record? 40
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Mr. Starr: I  would prefer to have you make 
the formal proofs. I am not going to dispute it 
but I would prefer you to make formal proofs.

Mr. Cole: I  offer an original deed from Jesse 
E. Turner, and Mary E., his wife, to Archibald 

10 S. Lambert, dated March 10th, 1916, and record­
ed March 11th, of the same year, in book 550 of 
deeds., page 465.

The Vice Chancellor: And conveys what?
Mr. Cole: The premises described in the bill.
(Said paper marked Exhibit 0-1.)
Mr. Cole: Now, I offer deed from the State of 

New Jersey to Jesse E. Turner, dated May 11th, 
1914, executed by the Governor and Eiparian 
Commissioners.

Mr. Starr: You speak of it as a deed. I t is 
not a deed, it is a lease, not a grant.

The Vice Chancellor: Eiparian grant?
Mr.' Starr: No, it is a riparian lease.
Mr. Cole: Well, it is a lease, in point of fact.
Mr. S ta rr: It is a riparian lease, not a grant.
Mr. Cole : Now, that leases the right of the 

State to the land on the westerly side of Millidge- 
ville Avenue, “ beginning 314 feet southerly” &c., 
—well, it describes the land in question and other 

3Q land.
(Said paper marked Exhibit C-2.)
Mr. Cole: Now, I want to offer certified copy 

of a deed dated the 19th day of November, 1908, 
from Jesse E. Turner and wife to L. Irving 
Eeichner, which was recorded on the 21st of said 
November, in book 392 of deeds, page 371. Now, 
that conveys, beginning in the westerly lines of 
Milledgeville Avenue 275 feet south of Atlantic,

. it runs 39 feet and then runs to Berkeley Square.
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It says, “ being a part of the same premises con­
veyed by Hannah A. Kelley, widow,” &c. “ The 
above premises being under and subject to the 
conditions and restrictions as set out in said deed 
from Hannah E. Kelley to Jesse R. Turner and 
Harry R. Young, aforementioned. Provided, 
however, and it is hereby expressly agreed and 
understood that this conveyance is for a definite 
tract of land and that the said party of the 
second part, his heirs or assigns, derive no title 
to lands oceanward of the tract hereby conveyed 
by reason of the said .Atlantic Ocean at any time 
in the future encroaching upon said land hereby 
conveyed, and upon said ocean receding from 
lands hereby conveyed the title to said 
lands oceanward of said lands hereby conveyed 
remains in said Jesse R. Turner, his heirs and 
assigns. It is also understood and agreed that in 
no case shall the said party of the second part, 
his heirs or assigns, have the right to apply for a 
Riparian Grant in front of the lands hereby con­
veyed, such a right being expressly reserved to 
the said Jesse R. Turner, his heirs and assigns. 
It is hereby agreed that the present high water 
line is oceanward of the lands hereby conveyed, 
which lands do not border on the Atlantic Ocean, 
but that lands now owned by Jesse*R. Turner in 
front of lands hereby conveyed, do border on 
Atlantic Ocean, and that he, the said Jesse R. 
Turner, his heirs and assigns, have the exclusive 
right of applying for said Riparian Grant under 
all circumstances.”

Mr. S ta rr: Now, I object, if your Honor please, 
to the introduction of that deed, upon the ground 
that it does not cover the lands here in con-

10

20

30

40
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Archibald S. Lambert-Direct

troversy, the locus in  quo , and the deed is inad- 
missible, irrelevant, improper and incompetent.

The Vice Chancellor: Let the deed be filed. It 
may become relevant; I cannot tell. This is, 
however, offered simply for the purpose of estab­

lo  lishing possession. It will have to be re-offered 
in the matter of title. This, I understand, is in­
tended as a bar.

(Said paper marked Exhibit C-3.)

ARCHIBALD S. LAMBERT, the complainant, 
being duly sworn according to law, on his oath 
says—

By Mr. Cole: Q. You are the one bringing 
2o this suit, are you not?. A. Yes.

Q. Are you familiar with the land on the easter­
ly side of Berkeley Square, in Atlantic City, 
beginning 314 feet south of Atlantic and running 
to the boardwalk? A. I am.

Q. Are you in possession of that property? A. 
I am; yes, sir.

Q. How long have you been in possession? A. 
Over three years.

Q. I  notice your deed is dated 1916. Did you 
*0 have an agreement to buy before you got a deed? 

A. I had a lease on there.
Q. A lease from whom? A. Jesse Turner.
Q. And you went into possession under that 

lease? A. Yes, with an option to buy.
Q. What, if anything, have you done on the 

property in the way of improving it since you 
have been in possession? A. I had it filled up to 

.t. grade close up to the board walk and the city 
40 wouldn’t let me make a return on the street, on
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Berkley Square, and the storm came along and 
washed all my material away, everything I had 
there

Q. Well, have you concreted it in any way? A. 
Yes; I have got a concrete bulkhead in there now, 
I mean the foundation of a concrete bulkhead, 
twelve feet in the sand.

Q. Where is that located? A. That is about one 
foot inside of the park act.

Q. By that do you mean inside of the present 
boardwalk? A. Yes, sir. The city park act calls 
for four feet inside of the boardwalk, I  think, I 
don’t know.

Q. Does this bulkhead which you speak of run 
the full width or depth of the property? A. 165 
feet.

Q. And did the bulkhead run on Berkley Square 
any distance? A. Well, yes.

Q. What distance on Berkley Square ? A. About 
one hundred and fifteen feet, ten or fifteen feet.

Q. At what cost have you made these improve­
ments?

Mr. Starr: Objected to as immaterial, if 
your Honor please.

The Vice Chancellor: I think it may be.
Q. What did these improvements cost you? A. 

I have spent so far about $15,000.
Q. That is in the actual improvement on the 

ground? A. Yes.
Q. Now, have you a building on the ground? A. 

Just a storage place there for my material, that 
is all.

Q. What is the size of it? A. 20 by 40.
Q. How long has it been there? A. Two years 

and over.

10

20

30

40
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Q. Has any one else been in possession of the 
property during the four years but your self LA. 
Nobody but myself.

Q. And what was the purpose of this bulkhead? 
A. Concrete bulkhead?

10 Q. Yes. I  say, what was the purpose—why did 
you put it there? A. Why, I put it there with the 
intention of filling this street in and getting access 
to my property so I could improve it.

Q. Did you design to fill it up to the level of 
the street, do you mean? A. Yes, sir.

Q. That was your object, was it?! A. That was 
my object.

Q. To Whom has this property been assessed 
during the last four or five years?

20 Mr. Starr: I  object.
The Vice Chancellor: I  think that is im­

material unless it is set up in the bill.
Mr. Cole: Well, it isn’t in the bill I  won’t 

press it, Judge.

CROSS-EXAMINATION by Mr. Starr:
Q. Mr. Lambert, when did you say you first un­

dertook the improvement of this property? A. 
About three years ago, I  guess, as near as I  can

30 come to it.
Q. And at that time you had an option of pur­

chase from Mr. Turner, did you not? A. Yes, for 
which I paid a thousand dollars.

Mr. Starr: I  move that be stricken out 
as not responsive.

The Vice Chancellor: Yes, that is not 
responsive.

40 Q. I  show you what purports to be a photo­
graph of the property: Do you recognize that?
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A. That is the block of land running from this 
avenue to Berkley Square (indicating).

Q. The run there or boardwalk is Millidgeville 
Avenue, isn’t it, in the centre (indicating) ? A. 
That is Kingston Avenue.

Q. It was formerly Millidgeville, was it? A. I t 
used to be and was changed.

Q. Changed to Kingston? A. Yes.
Q. And the next street below is Berkley Square? 

A. Yes.
Q. And the house in white, in the center of the 

picture—is that the one occupied by Mrs. Vare? 
A. I presume so.

Q. And does this picture show the building 
that you have there? A. It does.

Q. And also the sign? A. Yes.
Q. Property on Millidgeville Avenue? A. Yes.
Q. I show you another picture: Do you recog­

nize that? A. Yes, I do; that is the approach to 
Berkley Square.

Q. The elevated boardwalk is the approach to 
Berkley Square? A. Yes.

Q. And the building is shown there (indicat­
ing)? A. Yes.

Q. And the white house on the left is the Vare 
property? A. I think so,- I  am sure.

By Mr. Cole: Q. This sign on one photograph: 
Did you put that up? A. I  had that put there.

Q. How long has that been there t  A. Oh, over 
two years and a half, I  guess.

Q. What are these lying on the ground here 
(indicating) ? A. Concrete piling.

Q. Is that the same kind that is used in this 
block? A. Yes.

10

20

30

40



20

Archibald S. Lambert—Cross

Q. This photograph shows the bulkhead, doesn’t 
it? A. No, that is sand beach.

Mr. Cole: All right. We will offer those 
photographs.

(Said photographs marked Exhibits C-3 
10 and C-4, respectively.)

Mr. Starr: I  have some more photo­
graphs, Judge Cole.

By Mr. Starr: Q. Mr. Lambert, when you be­
gan to improve this property you built a bulkhead 
consisting of piling and sheathing in the center 
of Berkley,Square, did you not? A. Yes.

Q. And subsequently that was destroyed by a 
storm I A. No.

Q. Well, it was partially destroyed, then?' A.
20 T es-

Q. As shown in this picture? A. Yes.
Q. This picture I now show you shows the 

piling running— A. To Berkley Square.
Q. Longitudinally? A. Yes.
Q. In the middle.of Berkley Square? A. Yes.
Q. And it shows the bulkhead running at right 

angles to Berkley Square? Ai I didn’t complete 
that bulkhead on the property line, inside of the 
approach, I made a temporary return in there to 

30 protect my material, I didn’t touch this (indicat­
ing), see; I  didn’t fill that; I  didn’t put in any 
sheath block.

Q. The white house is the Vare property? A. 
Yes.

Q. And that is a picture after the storm occur­
red? A. No; that is before the storm.

Q. Before the storm? A. I  think so, because 
all of this washed down (indicating), the piling 
all broke off the front of it.
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Q. Well, didn’t you fill it in?̂  A. No, I didn’t 
fill that in.

(Said photograph marked Exhibit C-6.)
Q. Now, I show you another photograph, which 

is marked “ December 11th, 1914, at 3:30 p. m. H
B.. Smith, Photographer.” Do you recognize that? 
A. That was after the storm.

Q. That was after the storm, was it not? A. 
Yes.

Q. And the bulkhead was washed away? A. 
Yes.

(Said photograph marked Exhibit C-7.)
By the Vice Chancellor: Q. Is this bulkhead of 

yours parallel with the boardwalk? A. Parallel 
with the boardwalk, yes.

Q. And also runs landward in the direction of 
Berkley Square? A. No, Dr. Thompson won’t let 
me make a return, he forbid me putting in sheath­
ing block in the middle of the street, and I just 
made a temporary return there, you know, to 
protect my piling, and the storm came along and 
washed it all away.

By Mr. Starr: Q. Now, I show you another 
picture, dated “ December 11th, 1914, 3:30 p. m. 
H. B. Smith, Photographer.” Do you recognize 
that? A. Yes.

Q. That is after the storm, was it not? A. That 
was after.

Q. And it shows the washing away of the piling, 
doesn’t it? A. Sure.

Q. And that looks in a northeasterly direction, 
does it not, from about a point at the boardwalk 
and Berkley Square? A. This is Kingston Avenue 
(indicating).
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Q. Yes, along there. Yon are looking towards 
Kingston Avenue, aren't you, in this picture? A. 
Towards Kingston Avenue.

(Said photograph marked Exhibit 0-8.) 
Q. Now, I  show you another photograph which 

jq is marked “ December 11th, 1914, 3:30 p. m. H.
B. Smith." Do you recognize that? That is looking 
directly up the beach from a point below Berkley 
Square, is it not? A. That is looking towards 
Berkley Square, down.

Q. You mean up, don’t you? A. Up.
Q. You see the concrete steps? A. Yes.
Q. They are at the foot of Berkley Square, are 

they not? A. Yes.

20

30:

ESTELL D. RIGHTMIRE, a witness produ-
ced in behalf of the defendant, being duly sworn 40 ■ .according to law, on his oath says—

(Said photograph marked Exhibit 0-9.)

Mr. Cole: The answer admits the de­
fendant’s claim and also says there is no 
suit pending, so that is our case.

Mr. Starr: We will proceed, then, with 
our proofs ?

The Vice Chancellor: Yes.

Case fox* defendant

Mr. S ta rr: It is conceded, if your Honor 
please, that the source of title in both 
parties is Hannah Kelley, that both claim 
through Hannah Kelley.
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By Mr. Starr : Q. Mr. Rightmire, what is your 

occupation! A. Civil engineer and surveyor.
Q. Are you located in Atlantic City! A. Yes, 

sir.
Q. I show you a map which is marked’“ Map 

showing property south of Atlantic Avenue be  ̂ 1Q 
tween Berkley Square and Kingston Avenue, 
Atlantic City” and I ask you whether or not 
you made this plan! A. I did.

Q. And did you make the measurements which 
are shown on the plan! A. I did.

Q. It shows Atlantic Avenue, does it not! A.
Yes, sir.

Q. Berkley Square and Kingston Avenue! A.
Yes, sir.

Q. And is this map made to a proper scale! A.
It is. 20

Q. From measurements madfe by you! A. It is.
Q. Have you delineated in red the property 

which is claimed by the defendant, Mrs.Vare, in 
this case! A. I  have, yes. >

Q. Beginning where! A. 236 feet south of the 
south side of Atlantic Avenue.

Q. And extending how far southward! A. 
Southward to the interior line of the park.

Q. And then how deep is the lot, running it _ 
from Berkley Square! A. 82^ feet.

Q. And does the rear of the lot, parallel with 
Berkley Square, extend to the interior line of the 
park! A. Yes, sir.

The Vice Chancellpr: That is the land 
described in the bill!

Mr. S ta rr: That is all the land claimed 
by Mrs. Vare.

The Vice Chancellor: In your answer!
Mr. Starr: No.

40
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The Vice Chancellor: That is the land 
that the bill is filed to quiet the title to?

Mr. Starr: No; the bill is filed to quiet 
the title from here to there (indicating). 
This is all of the Vare property included

10 under all of the deeds.
Q. Now, have you delineated on this map, sur­

rounded by yellow, the location of the Vare house? 
A Yes sir.

Q. Is that shown here, No. 137 ? A. That is, yes, 
fsir.

Q. I  notice on this map, “ High Water hne 
December 30th, 1901, 251 feet to the south of 
Atlantic Avenue.” Have you any personal knowl­
edge of thé location of high water line at that 

20 time? A. No, sir, I  haven’t.
> ° Q. That was put on the map arbitrarily by you? 
A. From information given me.

Q. Yes, but you have no personal knowledge of
it? A. None whatever.

Q. I  notice a parallel line, “ Hannah E. Kelley, 
bulkhead, 275 feet south of Atlantic Avenue.” 
Now, is there a bulkhead at that point at the pres­
ent Time? A. There is a bulkhead running through 
the properties.

30 Q. Now, where does that begin and where does 
it end at the present time, or when you made this 
map? Do you remember when you did make the 
map,—the measurements ? A. I made the meas­
urements sometime in the latter part of January, 
I think.

Q. Of this year? A. Yes.
Q. (Repeated) Now, where does that begin and 

where does it end at the present time, or when 
40 you made this map? A. Well, I did not follow it
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all the way through from Berkley Square. I 
followed it from a line 82y2 feet east of Berkley 
Square to the easterly line of Kingston Avenue.

Q. Well, now, is that bulkhead there at the pres­
ent time? A. Yes.

Q. Between those points? A. Yes.
Q. And what is the character of the bulkhead? 10 

A. It is a wooden bulkhead.
Q. Yes? A. Wooden sheathing, wooden sheath 

piling, and pine piling.
Q. And did you measure the distance from 

Atlantic Avenue to that bulkhead along Kingston 
Avenue? A. Yes, sir. •

Q. And what is the distance? A. 275 feet.
Q. And do you know whether or not it runs 

parallel with Atlantic Avenue towards the west, 
towards Berkley Square? A. Practically so. '

Q. Does that bulkhead extend any further west 
at the present time than the easterly line of the 
Yare property ? A. I couldn’t see that it did. There 
is a yard there at the present time.

Q. Now, I call your attention to the words 
“ Bulkhead,” which I will mark A. B. and C., and 
ask you whether or not there is a bulkhead there?
A. It is.

Q. And of what material is that? A. I t  is a 
wooden bulkhead. ^

Q. About how high ? A. It is about the property 
elevation or street grade.

Q. Now, is that bulkhead along the easterly line 
of the Vare property for some distance? A. I t is 
up to the line of the old Hannah Kelley bulkhead.

Q. Now, that extends from A. to what point?
A. To B. A. to B.

Q- A. and B. on the map?! A. Yes. 49
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Q. And from B. and C. on the map where does 
the bulkhead extend? A. It extends down to the 
boardwalk approach, the westerly side of the 
boardwalk approach.

Q. And is that in front of the Vare property! 
10 A* Yes, or on the southerly side of the Vare 

property, Vare house.
Q. And can you say whether or not that bulk­

head is substantially at right angles to Berkley 
Square? A. Practically so, yes.

The Vice Chancellor: The B. and C. part 
of it is.

Q. The B. and C. part? A. Yes.
Q. Now, ther# is a concrete bulkhead marked on 

this map. Did you measure the distance from At- 
20 1 untie Avenue to that concrete bulkhead? A. I 

located that from the Vare bulkhead.
Q. Well, how far is it from Atlantic Avenue? 

A. 310 feet.
Q. And that extends from a point marked D. 

toward the west? A. Westwardly,yes.
Q. And does it extend across the end of Berk­

ley Square! A. It does.
Q. And further west in front of the other prop­

erties in that locality ? A. It extends down as far 
3p as Jackson Avenue.

Q. I notice some parallel lines with a circular 
line in front at the foot of Berkley Square. What 
does that indicate? A. That is concrete steps?

Q. Ornamental steps, approach to the beach? 
A. Ornamental steps, yes.

Mr. S ta rr: This question is not strictly 
in our case but I thought I  would use Mr. 

40 Rightmire rather than recall him.
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Q. Did you make any observations with refer­
ence to the location of high water line about the 
first of September, 1909 ? A. Yes, sir.

Q. What observation did you make then? A. I  
made observations in 1909, from the middle of 
August up to September first. .

Q. And where did you find the ordinary line of 
high water to be at that time extending from 
Kingston Avenue westwardly in front of the Vare 
property, or from the Vare property, what is now 
the Vare property, up to Berkley Square? A. I  
can give you the date. August 14th, 1909, high 
water is 276 feet south of Atlantic. August 16th, 
1909, 275 feet south of Atlantic. This was mean 
high water.

By the Vice Chancellor: Q. I have that right, on 
have I? August 14th, 1909, 276 feet south of At­
lantic Avenue reached high water mark on that 
day? A. Yes, sir.

Q. Now, the next date you gave was what? A. 
August 16th, 275 feet south of Atlantic.

Q. Right. A. On the 17th, 275 feet south of At­
lantic. On the 18th, 305. On. the 19th, 305. August 
27th, 310. August 28th, 310. August 29th, 310. 
August 30th, 310, in the morning, and in the after­
noon it was 290. And the 31st it was 290 south of qq 
Atlantic. Qn September 1st, 290 south of Atlantic.

Q. Was that 290 a. m. or p. m.? A. I  haven’t 
recorded it here. On the 31st it was in the a, m.

Q. Now, September 1st how much? A. 290. 
That is all the observations I  made.

Q. Let me see the point you measured down 
from? A. From the south side of Atlantic Avenue.

Q- At Kingston? A. At Kingston Avenue, yes. .^ 
By Mr. Starr: Q. Now, what did you observe 

with relation to the general location of the line
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from Kingston to Berkley Square? A. Why, the 
line was practically the same, of course irregu­
lar—the line was practically the same all along 
the beach at that particular point.

Q. And did that regularity continue as far as 
jq Berkley Square towards the west?1 A. Yes, it even 

extended further.
Q. The line of the high water there is practic­

ally straight ? A. Practically straight at that time.
Q. Now, subsequently Mr. Lambert filled in in 

front of these properties, did he not? A. Yes.
Q. Bulkheaded and filled in? A. Yes, it has been 

filled in by some one.

CROSS-EXAMINATION by Mr. Cole:
2Q Q. What was the occasion of your making 

these observations in August ? A. Why, Mr. Reicli- 
ner at that time asked me to make observations, I 
suppose to get a—I don’t know what for, any 
way I made a map.

Q. You mean Mr. L. Irvin Reichner? A. Yes, 
sir.

Q. At that time did he own the property that 
Vare now lives in? A. I don’t know whether he 
did or not.

20 Mr. Starr: I  object to that.
The Vice Chancellor: It may be compet­

ent to show interest.
A. (Continuing) He lived somewhere on Berk­

ley Square.
Mr. S ta rr: Whether the man owned it or 

not will depend upon the deed in evidence.
The Vice Chancellor: He is trying to 

find out from cross-examination what in- 
40 terest he is representing.
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Mr. Cole: Not only that, a man may own 
property without a deed. I  have known that 
thing to happen.

The Vice Chancellor: I think it is com­
petent to show whose interest he repre­
sented. 10

Q. (Repeated) At that time did he own the 1 
property that Vare now lives in? A. I  don’t think 
he lived in the Vare house at that time.

Q. You were making these observations for Mr. 
Reiehner, weren’t you?! A. Yes, sir.

Q. Mr. Reiehner? A. Yes, sir.
Q. And did he tell you why he wanted you to 

make these observations?
Mr. Starr: Objected to, if your Honor 

please. Mr. Reiehner isn’t a party to this on 
suit.

A. No.
Mr. Starr: We are not chargeable with 

anything he says.
The Vice Chancellor: He has already an­

swered that he did not.
Q. Did you know for what purpose you were 

making these observations? A. I did not, no.
Q. Did you suspect?

Mr. Starr: I object to that.
The Vice Chancellor : I think it is com­

petent.
A. I thought perhaps he wanted to have a map 

made showing the location of high water.
Q. Did you understand at the time there was 

some question about title that was going to be 
involved? A. No.

Mr. Starr: Objected to, on the ground we 
are not bound by anything Mr. Reiehner 
may have done. ^0
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The Vice Chancellor: I  think it affects 
the work of the witness—what he thought 
he was doing it for. I  thijik it is competent.

Q. Did you have anything in your mind at the 
time you made these observations as to the reason 

lO for having them made? A. No, sir; I  never in­
quired, I didn’t  know just what he wanted it for.

Q. How long was it, if at all, before you were 
making these observations for Mr. Reichner that 
you made observations as to the location of high 
water line in front of this property? A. I  never 
made any observations prior to that time.

Q. At that time were you the city engineer? A. 
1909, yes.

Q. Do you know what became of your map? A. 
20 That is, of the location?

Q. I  understand you made a map for Mr. Reich- 
her? A. I  gave it to Mr. Reichner.

Q. You gave it to him, did you? A. Yes, sir.
By the Vice Chancellor: Q.. That showed high 

water mark where you found it,—at 310, what­
ever it was ? A. 290 south of Atlantic.

Q. That is, you located it as a straight line at 
290? A. Yes, sir; these irregular lines shown on 
this particular map.

30 Q. Well, you called it 290? A. Yes, sir.
By Mr. Cole: Q. Do you know Messrs. Ashmead 

& Hackney? A. Yes, sir.
Q. Civil engineers? A. Yes, sir.
Q. Did you ever see their map showing high 

water line during the same period? A. No, sir.
Q. Never saw it? A. No, sir.
Q. Did you know that they were making ob- 

40 servations at the time you were? A. No, sir.
Q. Never heard of it before? A. No, sir, never 

did.
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Q. Didn’t know that they were making obser­
vations and made a map of the high water line 
July 28th, 1909? A. No, sir.

Q. Now, how far from Atlantic Avenue is the 
bulkhead at right angles to Berkley Square? A.
314 feet. ^

Q. It is 314 feet south of Atlantic? A. 314 feet 
south of Atlantic.

The Vice Chancellor: Where would your 
290 be on this map?

Mr. Starr: I t is marked there (indicat­
ing).

Q. This bulkhead which runs parallel with 
Berkley Square beginning 314 feet southwardly,

• does it actually tie up to the Hannah E. Kelley 
bulkhead? A. So far as I  know it does. ~ ^(j

Q. Well, but did you observe whether it did in 
fact? A. No, I did not.

By the Vice Chancellor: Q.' How did you go to 
'work to locate high water mark? How do you do 
that? A. Why, we begin and measure from the 
property lines on the south side of Atlantic Ave­
nue to where the high water has come during that 
day.

Q. What arrangement do you make with ref­
erence to the tide? Do you measure at the time g« 
the water is at its highest or do you locate high 
water by finding the marks on the sand where the 
tide has been? A. We find where the tide has been.

Q. How can you tell which day the marks which 
you measure to were made, whether on the day 
that you are measuring or on some prior day? A.
Well, I made the observations soon after the 
tide receded.
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Q. Each day yon went there after the tide had 
receded? A. Yes, sir.

Q. And sufficiently near the time of the begin­
ning of the recession to know which mark it was 
the tide of that day had made? A. Yes, sir. 

jq Q. Because there may be, may there not, a 
series of marks? If each succeeding day high 
water mark is a little lower it leaves on the beach 
a sériés of high water marks, doesn’t it? A. You 
will see that; yes, sir.

Q. And you were able to tell which of these was 
made on the day of the measurement, were you? 
A. Yes, sir.

Q. Now, which high water would you select? 
The high water of the morning and high water of 

2q the evening aren’t always the same, are they? A. 
Not always; no, sir.

Q. One or the other is higher according to the 
time of the month? A. Yes, sir; also the moon.

Q. Now, how was it during this period that you 
were making these measurements f A. Why, I do 
not recall just what tide I  took. Of course, I 
took the observation when it was most convenient 
for me to get down there to look it over.

Q. Very often the evening tide is very much 
oq higher than the morning tide, at other season^ 

of the year, the morning tide, as I understand 
it, will be very much higher than the evening tide. 
A. Yes, that is true.

Q. Now, do you know, as a matter of fact, 
which was the high high tide of these days? A. I 
don’t; no, sir.

Q. Or the low high tide? A. No. sir; I  don’t.
Q. Well, now, with reference to the beach at 

40 this point where you located high water mark:
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Was it very flat or is it a steep beach? A. It is 
very flat, sloping beach.

Q. And along that beach, running parallel with 
the ocean, how much would the marks of the high 
tide vary in distance from Atlantic Avenue? It 
would be a very irregular line, wouldn’t it,—at 
some points running up into a little peninsula and 
at other points comparatively straight and at oth­
er points in a peninsula pointing in the other di­
rection, according to the levels of the beach? A. 
Not on that beach, Judge, the beach was very flat.

Q. Can you give me a notion about how much 
variation there was on that beach at that time ? A. 
I should judge it was three or four feet irregular­
ity.

Q. That is, the highest mark, high water, on 
the level, wouldn’t be more than three or four feet 
from the lowest high water mark? A. As .near as 
I can recall' at this time I would say so, because 
it was a very flat beach between Columbia Av­
enue and Jackson Avenue.

Q. Well, this irregularity of high water mark 
is due in part to— A. The elevation of the beach’.

Q. The want of levelness of the beach, isn’t it?- 
A. Yes, sir.

Q. And it is also due in part to the circum­
stance of some swells washing up further on the 
beach at one point than swells do at others, is  it 
not? A. Yes, sir.

Q. In other words, a big breaker will reach up 
further than a small one ? A. Yes.

Q. And if several big breakers come in suc­
cession they will make a boy who is on the beach 
run to preserve dry feet where the small break­
ers won’t? A. Yes, sir.

10

20

30

40
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Q. Now, what I want to find out is how yon tell 
where high water mark is? Is it where one of 
those washes comes in with nnnsnal force and 
runs up on the beach or is it where others have not 
run up so high? A. Well, I always make the gen- 

10 eral—that is, make the measurement to the gen­
eral line of the high water.

Q. That is, you average the points? A. Aver­
age the general line of high water; yes, sir.

Q. Well, did you make these on these given 
dates, at a given point, without reference to oth­
er points up and down the beach ? A. At that time 
that is the 'only place I made the measurements.

Q. That was all at a given point? A. Yes, sir.
‘ Q. On the strand? A. Yes, sir.

20 Now, as a matter of fact, won’t the water, 
the waves from the surf, wash up on the beach 
if the beach is very level very much further than 
the level of the ocean? A. It will if it is a big surf 
or a wind behind it.-

Q. Now, did you allow anything for that? A. 
No. I  don’t recall whether the wind was south or 
whether it was west at that time.

By Mr. Cole: Q. Or east or northeast? A. Or 
east ; no, sir.

30 By the Vice Chancellor: Q. You paid no atten­
tion to the water ? A. No.

Q. You can’t remember at this time whether 
the surf was excessively high or not? A. It was 
very quiet during the time, that is,- comparative­
ly quiet.

Q. Have you any notion how far on a level 
beach such as that at this point the high water 

40 mark that is made by the water will be above the 
level of the ocean ? A. That is, without any wind 
behind it ?
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Q. Take an average day. A. An average day, 
the average mean tide rises about—rises four 
feet.

Q. Rises what? A. Four feet above low water, 
on a level, that is the difference in the level of the 
tides between low water and mean high water, 1n 
four feet.

Q. I don’t mean that. I  mean, given a level 
beach about as there is at this point, and an ordin­
ary sea, not a storm but just the ordinary break­
ers, I understand you to agree with me that the 
waves will by their force carry the water up on 
the sand to a level higher than the ocean. A. Yes, 
sir, it will.

Q. Now, how much higher? That is what I  want 
to know. A. Well, I don’t know just how much 20 
higher it would go, it may go three or four feet, 
it all depends, of course, upon the height of the 
tide and the wind.

Q. Well, I am taking average conditions. A. 
Average conditions—why I should judge on a 
flat beach it would run up—well, I  wouldn’t like 
to say just how much because it would only be a 
guess.

By Mr. Cole: Q. Give us your judgment? A. 
Why, I should judge run up perhaps a hundred qo 
feet. •

By the Vice Chancellor: Q. A hundred feet in 
distance? A. Yes.

Q. How many in elevation, in height? A. The 
elevation, I don’t know just how—I never ob­
served that.

Q. What did you say was the average differ­
ence between high and low water mark? A. Mean 40
ow water and mean high is four feet on the 
beach.
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Q. On the ocean front? A. Yes. Storm tides 
have come as high as eight and four-tenths. •

Q. And what distance did you say you thought 
the marks of the ordinary tide at this point would 
reach toward Atlantic Avenue more in some 

jq places than in others? Did you say two yards? I 
have forgotten what you said. A. I think I said 
two or three feet.

Q. Two or three feet? A. Yes. Of course, you 
know, in some places it may he more, but the aver­
age wouldn’t—I don’t think it would average on 
that beach at that time, before there were any ob­
structions there, more than perhaps two or three 
or four feet.

Q. Now, supposing you took two points on your 
2q Atlantic City beach at high water mark, distant 

the width of a block—that is how far here, about? 
A. Three hundred fifty feet.

Q. Three hundred fifty feet apart. Wouldn’t 
high water mark be likely to be considerably near­
er Atlantic Avenue at one point than it would the 
other ? A. In some instances^ yes.

Q. How much would that vary? A. Why, I have 
seen it vary here on the beach a hundred feet.̂

Q. At points 300 feet apart? A. Yes, sir.
„0 By Mr. S ta rr: Q:. At those points that you say 

you have seen the variation of that distance was 
the beach level or were there little slues? A. Well, 
it is where sand has been washed up. Take the 
upper end of the island at the present time, I 
think you will find places there at this time that 
comes in further at one place than it does at an­
other in the same block.

Q. Do bulkheads, perhaps, have something to 
do with it ? A. That has a great deal to do with

40 n.
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Q. These measurements that you made be­
tween Berkley Square and Kingston Avenue, did 
you attempt to measure the spots where the 
water reached those days? A. No, I just went 
down to high water at Kingston Avenue.

Q Well, did you make these measurements to 
the extent to which the water came up toward 
Atlantic Avenue? A. I did, yes.

By the Vice Chancellor: Q. Let me ask you 
this, Mr. Rightmire, and I am not asking it for the 
purpose of curiosity but I  think it may be materi­
al. I don’t know whether you could give me any 
notion but if you can I will ask you to do so. I 
want to know how much further, in your judg­
ment, on a beach of the flatness of the beach at 
this poiiit where you took these measurements, on 
the mark actually made by the high water on a 
g ven day would be up the beach, with a heavy 
surf and a strong wind blowing on the shore, than 
it would be -with a light surf, on the same day, 
with a strong wind blowing off shore? In other 
words, how much further would the tide run up 
on the beach, the water run up on the beach? A. 
With a high tide and wind behind it I  think it 
would have gone very much further at that time.

Q. I  want to get an idea how much difference qa 
there would be with a heavy sea and wind blowing 
on the beach and a light sea and a strong wind 
holdxng the waves back? A. Why, it would be a 
number of feet but just how many I  couldn’t say.

Q. Couldn’t form any notion? A. At times with 
the west wind our sea is very low, it doesn’t run 
very far.

Q. Could you give me any idea how much dif­
ference there would be between one of those west 40
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wind light sea tides and when yon were having a 
strong wind and a heavy sea from the ocean? A. 
No, I  could not. I  think if we had had a strong sea 
with a strong wind behind it it would have gone 
over those bulkheads at that time', the Hannah 

10 Kelley bulkhead, 275 feet south of Atlantic, with­
out question.

Q. And with a west wind and high tide it would 
have been how much further out? A. I  don’t know 
whether at that time it would have been much 
further out, because I think the wind at that time 
was very quiet. I t was in the latter part of Aug­
ust; I don’t think there was any storms at that 
time, l  am not sure, though, it is a good while ago, 
it is eight years or almost.

2Q By Mr. Cole: Q, Does the book from which you 
read show any figuring? A. No.

Q. To get the average, or did you merely put 
the high water line in it? A. Just the high water 
as I observed it at that time.

Q. Did you do any figuring at all? A. No, I did­
n ’t.

Q. Did you have an idea when you were mak­
ing these observations that Mr. Reichner’s de­
sire was to have the high water line as dose to 

30 Atlantic Avenue as possible? A. I didn’t have the 
least idea what he was after.

Q. What did he say to you when he employed 
you?

Mr. S ta rr: I  object.
The Vice Chancellor: I  think it is com­

petent.
A. Why, he asked me if  I  would make obser- 

40 vations of the. water line from Atlantic Avenue 
during the month of August and I told him I 
would, but he didn’t say for what purpose.
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Q. That was all he said to you? A. Yes.
By the Vice Chancellor: Q. You didn’t know 

whether it was to his interest or to the interest of 
the person who employed you to have it near or 
far? A. No, sir, I  didn’t know a thing about it.

By Mr. Starr: Q. Mr. Rightmire, with refer­
ence to the irregular lines of the water, did you 
take those into consideration in making the 
measurements in any way, by averaging or other­
wise? A. No, I didn’t take them into consider­
ation. I just measured down to the high water 
line at that particular point.

Mr. Starr: I  offer in evidence map en­
titled, “ Map showing property south of At­
lantic Avenue between Berkley Square and 
Kingston Avenue, Atlantic City, N. J  
Scale, one inch thirty feet. E. D. Right­
mire, Civil Engineer, Atlantic City, N. 
J .”

(Said map marked Exhibit D-1.)
By the Vice Chancellor: Q. We can probably 

tell by getting an almanac of those days, but per- 
haps you know what condition the moon was in at 
the time or about the time you were making these 
measurements ? A. I do not.

Qi* You don’t know whether it was new moon or 
full moon or what? A. I  don’t at that time, but 
perhaps—Captain Jeffries is here, he is the fel­
low that makes the tides here in Atlantic City, he 
might be able to tell you.

Q* This is back a number of years and we can 
easily find it in an almanac, but do you know how 
much difference there is in a tide on the Atlantic 

1 y beach at the full of the moon when the moon 
an the earth are in apogee or when they are in
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Estell D. Rightmire—Cross-

perigee, the scientific term is, I think? A. Any­
where^ from one to two or two and a half feet, 
probably; it all depends which way the wind is.
'  Q. In the elevation? A. Yes.

Q. Now, how much on the beach in distance? A.
10 Well, of course it would be that same elevation 

but how far it would run up—
Q. On an average beach, ordinary average 

shelving beach? A. It would run up a great deal 
further, just how far I  couldn’t say.

Q. But you don’t remember what the moon 
was? A. No, sir, I  do not.

Mr. S ta rr: I offer in evidence a certified 
copy of a deed dated December 31st, 1901, 
made by Hannah E. Kelley to John M. Hil-

20 ton, beginning at the southwest corner of
Atlantic and Millidgeville Avenue, and 
thence (1) southerly, in the westerly line 
of Millidgeville Avenue, 275 feet—

The Vice Chancellor: That would be, ac- 
cording to this map, at the Kelley bulk­
head.

Mr. Starr: Thence (2) parallel with At­
lantic Avenue-165 feet to the east line of a 
50 feet wide street called Berkley Square;

30 thence (3). northwardly, in the east line of
Berkley Square, parallel with Millidgeville 
Avenue, 275 feet to the southerly line of 
Atlantic Avenue; thence (4) eastwardly, in 

" the southerly line of Atlantic Avenue, 165 
feet to the place of beginning. I t is record­
ed January 6th, 1902, in book 268 of deeds, 
page 52.

(Said paper marked Exhibit D-2.)
40
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John P. Ryon—Direct

JOHN F. RYON, a witness produced in be­
half of the defendant, being duly sworn according 
to law, on his oath says—■

By Mr. S ta rr: Q. Mr. Ryon, where do you live ?
A. Pleasantville.

Q. What was your business in the latter part 
of 1901? A. Real estate, in Atlantic City.

Q. Were you in partnership with anybody? A . 
Yes, sir.

■Q. Who ? A.' Mr. D. L. Collins.
Q. Did the firm of Ryon & Collins have any­

thing to do with the purchase of the tract of land 
from Mrs. Kelley between Berkley Square and 
Millidgeville Avenue, south of Atlantic Avenue?
A. Yes. 20

Q. In whose name was title taken? A. John M. 
Hilton.

Q. I  show you Exhibit D-2 and ask you wheth­
er or not that is a certified copy of the deed under 
which title was taken in the name of Mr. Hilton 
for Ryon & Collins ? A. Yes.

Q. Do you remember how long before the exe­
cution of this deed, the 31st of December, 1901, 
the contract had been made with Mrs. Kelley for 
the purchase of that property? A. No, I  do not on 
remember the exact date.

Q. Well, approximately? A. Well, probably 
three months on a guess.

Q. Were you subpeonaed to produce a contract 
or the construction of a bulkhead between John

M. Hilton and Wilbert S. Higbee, the bulkhead to 
be located between Millidgeville Avenue and 
Berkley Square? A. Yes, sir.

Qi. Did you find such a contract? A. No, sir.



John F. Ryon—Direct

Q. Have yon.made a  search for it? A. Yes, 
sir.

Q. Do yon know whether-such a contract was 
made? A. Well, I  wonld say yes.

Q. What say? A. Yes, there was :a contract 
Lo made.

Q. .The contract was made between whom? A. 
I (Jon’t know, I  don’thnow whether it was between 
Mrs. Kelley or -someone else, I  am not prepared 
to say.

Q. Well, have yomnademn examination among 
your papers to ascertain whether you have that 
contract ? A. I  haven ’t  the .contract; no, sir.

Q. .Do you know what became of it? A. No, 
sir.

20 Q. When did you last see it? A. I don’t remem­
ber.

Q. Do you know when the contract was made? 
A. No.

Q. Was it made before or after the property 
was conveyed, the 31st of December, .1901? A. It 
was made before the settlement was made, to be 
sure.

Q. The contract was made before the settle­
ment was made? A. Yes.

30 Q. .And the deed is dated the 31st of Decem­
ber, 1901, and it is acknowledged on the 2d of 
January, 1901. Do you know when the settlement 
occurred? A. Well, it was previous to—

Q. I mean January 2d, 1902, not 1901. Do you 
know when the settlement was made, by referring 
to those two deeds ? A. Well, the settlement was 
made previous to January 6th, 1902, because the 

40 title policy was issued at that time.
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■ John F. Ryon—Cross

Q. I see. Do you know how the contract for the 
bulkhead happened to he made ? How did it come 
to be made? A. No, I don’t remember the details 
in connection with it. It was on account of the 
storm, the old one was washed away and we was 
expecting to build there and we had to make a 
protection and we had a new contract made for 
the bulkhead.

Q. Did Mr. Higbee subsequently build a bulk­
head? A. I think Mr. Higbee built the bulkhead, 
yes, sir. I  don’t know whether he made the con­
tract or not but he was a party to it.

Q, Do you know when the bulkhead was actual­
ly built? A. No.

Q. Were you down on the ground while the 
bulkhead was being built? A. Yes, I  was there 
while the bulkhead was being built.

Q. And Mr. Higbee was the contractor, was he? 
A. Yes, sir.

Q. Do you know whether or not Mr. Higbee 
had other men employed there? A. Yes, he did.

Q. Do you know who they were? A. Well, no, 
I just don’t know who the workmen were except­
ing one, I know one who worked on it at that time.

Q. Who? A. Mr. Parsons, George L. Parsons.
Q. Did Ansley Bowen work on it? A. I  think 

so, I am not sure of it. %

CROSS-EXAMINATION by Mr. Cole:
Q. Mr. Ryon, are you sure that you saw a 

written contract for the building of that bulk­
head? A. Well, I  couldn’t  say that I  saw a writ­
ten contract, no, but I  feel that there was one, that 
is the only thing.

Q. What I  want to know is whether you ever 
saw a written contract for the construction of 
that bulkhead? A. I  couldn’t say.
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Ansley B. Bowen—Direct

ANSLEY B. BOWEN, a witness produced in 
behalf of the defendant, being duly sworn accord­
ing to law, on his oath says:

By Mr. S ta rr: Q. Mr. Bowen, where do you 
10 live? A. At 106 South Cambridge Avenue, Vent- 

nor City.
Q. And what is your occupation? A. Contract­

or and builder.
Q. In the latter part of 1901 what was your oc­

cupation? A, Why, I was foreman for W. S. Hig- 
bee.

Q. Did you have anything to do with the build­
ing of a bulkhead between Millidgeville Avenue 
and Berkley Square? A. Well, I had charge of the 

qq men that built the bulkhead, yes.
Q. W ere you actually present when the bulk­

head was built? A. Well, I wTas there when it 
started, I  don’t think I stayed there until it was 
finished.

Q. How far south of Atlantic Avenue was that 
bulkhead located? A. I couldn’t say exactly; of 
course, I know we was given a line to build it.

Q. Who gave you the line? A. I  think Mr. Hig- 
bee gave it to me.

2Q Q. Have you been there recently to look at that 
property? A. Well, I haven’t been there in two 
months.

Q. Not for two months? A. Yes.
Q. Is a portion of that bulkhead still visible? 

A. Yes.
Q. And is that the same bulkhead that you 

worked on? A. I  think so; yes, sir.
Q. And where is that bulkhead visible at the - 

present time? A. Just outside of Reichner’s 
property.
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By the Vice Chancellor: Q. What year did you 
build it? A. Nineteen two.

By Mr. Starr. Q. Now, where is Reichne^s 
property? A. On the west side of Kingston Aven­
ue, or Millidgeville it was called then, about two 
hundred I should judge two hundred and twen­
ty-five feet south of Atlantic Avenue, something- 
like that.

Q. Now, look at this map, Mr. Bowen. This is 
Kingston Avenue, this is Berkley Square and this 
is Atlantic Avenue (indicating.) Can you point 
on that map where the bulkhead which you say 
you built is now visible? A. Why, this must be 
it, right there (indicating.)

Q. Running from A. to E.? A. About to here 
(indicating) is where it is visible.

Q. Runs from the west side of Kingston Aven­
ue to the Vare property, does it not? A. To the 
Vare property, yes.
, ? ; ,N40W’m,What 1>art of 1902 ^as that actually 
1902; A' That WaS Started in Mareh> I  think, of

Q. Who worked on the bulkhead? Do you re- 
member the names of the persons? A. Whv I  re­
member two of them—three of them, three men I 
remember tjiat worked on it.

W we' t?eyr A- Why’ Para°Mwas one, Joe Eastlack and my brother.
_Q. Did Stephen Williams also work on it? A 
Yes, he drove the piling. '

n7 >  while that bulkhead was being
b  t i r e / ?  v Ve tr0UWe ^  Water <*>“ 4m ttere? A. Yes, at the spring tides we did“
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Ansley B. Bowen—Direct

By Mr. Cole: Q. How is that? A. At spring 
tides we did, that is, we couldn’t work right on top 
of the tides when there was spring tides.

Q. At spring tides ? A. Yes.
By Mr. Starr: Q. How far inside of the bulk- 

1Q head did the tide come? A. I  should judge twelve 
feet, twelve or fifteen feet, it would run up on the 
beach twelve or fifteen feet.

Q. Could you work there at the top of the tide? 
A. Not when the tide was running the fullest, 
no.

By the Vice Chancellor: Q. You said the tide 
would at times run twelve or fifteen feet above the 
line of your work? A. I t would run up on the 
beach that far, you know, inside of the line of 

2q bulkhead.
Q. That is what I  mean: It would run shore­

ward twelve or fifteen feet of where you were lo­
cating the bulkhead? A. Yes.

Q. And did I  understand you to say that you 
could not work there at the top of the tide any 
day while you were working? A. No, I  think there 
was some days we could, because the tide came 
fuller some days than others.

By Mr. Starr: Q. Well, after the bulkhead was 
built can you say whether or not the ordinary high 
tide washed the bulkhead, touched it, reached it? 
A. Every tide, you mean?

Q. Ordinary high tide. A. Well, I wouldn’t say 
it would, no, not every one. There was times, ac­
cording to the size of the moon, that the tide 
would be fuller than it would at other times, but 
I  wouldn’t say every high tide came to that bulk- 
head, no, I wouldn’t say that.
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Q. Well, would the average tide come there? A.
Well, I wouldn’t say it would.

By the Vice Chancellor: Q. You wouldn’t, you 
say? A. I wouldn’t, no.

By Mr. Starr :^Q. That bulkhead was built 
from where to where? A. That bulkhead was 
built from Bartram Avenue to Berkley Square.

Q. How long did it take you to build the bulk­
head? A. Before it was completed?

Q. Yes. A. Why, I  don’t just remember but I  
know quite a long time, because they had the en­
gine just outside of the bulkhead that was pump­
ing water and it came a storm before they got the 
bulkhead down and it washed this engine down. I  
think it was probably three months, two or three 
months before it was completed. 2q

Q. Do you remember whether the men worked 
in boots at the ordinary high tide? A. Well, 1 
wouldn’t say the ordinary high tide but they had 
boots on all the time, that is, the people putting 
piling in.

Q. After the bulkhead was finished what was 
done with reference to the inside of the bulkhead 
toward Atlantic Avenue? A. It was filled in.

Q. Who did that? A. John Leeds, I think, did 
that.

Q. John Leeds? A. Yes. 30
Q. And when was that done ? A, That was done 

the following spring or summer.
Q. Do you know whether or not any piling or 

brush was put on the outside of that bulkhead to 
protect it? A. I  think there was about ten or 
twelve feet out.

Q. Outside? A. Yes, they drove a few piling 40 
there.
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Q. And when was that done! A. Well, that was 
„done, I should "say, the summer after the bulk­
head was completed." '

xc Q. That was the summer of 1902! A. I think 
it was.

10 - Q. When did you first become acquainted with 
¿that beach along there! A. Well, we started a 
house there1 just befóre that bulkhead was built.

Q. started a house in 1901, did you not! A. 
Yes, in the fall of 1901.
I Q. Fall of 1901! A. Yes.
- Q. Now, were the conditions in 1901, so far as 
the location of high tide was concerned, about the 
same as they were when you started the bulkhead 
at that point! A. I should say so; yes, sir.

20 Q. Just about the same! A. About the same.
By the Vice Chancellor : Q. What house did you 

build! A. A house on Kingston Avenue, the first 
fine that was built there on the upper side, I think 
it is 109, I should say, South Kingston.

By Mr. Starr: Q. That was built for whom! A. 
That was built for Hilton, John Hilton.

Q. Do you remember whether, there was a date 
dn that house when it was built! A. There was.

Q. What was the date of it! A. I think that 
30 was “ 1902.” I wouldn’t be positive about that. 

| j? Q. You are not sure about that! A. I am not, 
though I think it was 1902.

Q. You began the house in 1901, you say, in the 
fall! A. Yes.

Q. And how far away from the place where the 
bulkhead was built was this house located! A. 
About eighty feet, that is, the south side of the 

4Q house.
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Q. Yes. And what have yon to say as to the con­
ditions of the shore along there, between Berk­
ley Square and Kingston Avenue? Is there any 
difference in the line of the high water? A. Not 
much.

Q, Is it about the same? A. Not much where 
the high water came along up there. Of course, it 
may be a little higher beach in some places but I 
didn’t notice that.

Q. Now, you built the Vare house, did you not, 
too? A. Yes.

Q. You were the contractor for that? A. Yes.
Q. Do you remember when the Vare house was 

built? A. The Vare house was built in 1909; I  
think it was finished in 1910; the contract was 
signed in 1909, I think, finished in 1910.

Q. In doing that did you build a bulkhead 
around it—in building that house? A. Yes.

Q. D'd you locate the bulkhead which you built 
then on the map? A. Here, (indicating)- I  think

Q. That is from A. to B. and to C. ? A. I think 
I took in here over to this point (indicating.)

Q. From A. to B. and C. and across Berkley 
Square? A. Yes.

Q. Now, what became of the Hannah Kelley 
bulkhead when you built the Vare house,—at least 
that portion of it which was on the Vare proper­
ty? A. We cut it out of the way, that is, so we 
could put the piling, and the foundation in for the 
Vare house.

Q. Where did that old bulkhead run so far as 
the Vare property was concerned? A. It run right 
through the Vare property.

Q. Right through the Vare house? A. Yes.
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Q. And yon took that bulkhead away when yon 
built the house! A. Part of it; this part of it is 
covered up there (indicating.)

Q. Do you remember when you were building 
the Vare house whether you found any brush or 

IQ piling under that house! A. Well, we would 
strike something where we would sink the piling 
down, we didn’t see what it was; that is, it would 
take quite a while for to put some of the pile down, 
there was some friction.

Q. You spoke a moment ago about brush and 
piling that was placed outside of the Kelley bulk­
head. Where did that brush and piling extend,— 
from where to where! A. That was about twelve 
feet outside of the old bulkhead and extended 

20 from street to street. I  would not be so positive it 
ran all the way to Bartram Avenue.

Q. From Kingston Avenue to Berkley Square! 
A. Yes.

Q. Now, after the bulkhead was finished how 
far up on the bulkhead did the water come at high 
tide! A. After it was finished!

Q. Yes. A. You mean when the—
Q. The old bulkhead, the Kelley bulkhead. A. 

I  couldn’t say* I know the spring tides washed up 
30 against it.

Q. Came up to it! A. Yes.

CROSS-EXAMINATION by Mr. Cole:
Q. Mr. Bowen, you speak of men working in 

boots. They work in boots to drive piling irrespec­
tive of tide, don’t they! A. Yes.

Q. Now, just what was your relation to the 
40 Hannah Kelley bulkhead! What were you there 

for! A. Why, I  had charge of the men that built
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the bulkhead, that is, the carpenters that cut the 
string pieces and the sheath piling.

Q. Were you there on and off from the time the 
wo.r£ was begun until it was completed? A. I  
wouldn’t say completed, I was on and off until the 
piling was most all in, and they had that storm 10 
tide and I think I was moved somewhere else when 
they had that storm tide.

Q. How long had you been at this work when 
this storm tide you speak of came along? A. I  
think that the sheath piling and the piling were 
about half in.

Q. And speaking of the storm tide, you mean a 
high northeasterly wind? A. Easterly wind, yes.

Q. An unusual storm, wasn’t it? A. Yes.
Q. And, as I  understand your testimony, an 20 

ordinary high tide did not come up to that line of 
that bulkhead, it was the spring unusual tide, was- 
n t it, that did that? A. Well, certain run of tides, 
when there was a full moon most all the tides 
would run up to the bulkhead, I should say ten 
or. fifteen feet inside of the bulkhead, run up on 
the beach, so that a man couldn’t work there with 
shoes on, our carpenters all—that you know, of 
course—they didn’t wear boots and right on the 
high water they wouldn’t work. gQ

Q. What do you mean when you speak of 
spring tides? A. Well, when the moon is full the 
tide runs fuller than what they did—

Q-' In other words, when the conditions were 
unusual the tides would approach that bulkhead 
-—is that right? A. Yes.

Q. But with normal conditions the tide would- 
n t touch it? A. I  wouldn’t say that, I  don’t just 

member; I  wouldn’t say it wouldn’t or it would.
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Q. Can yon tell ns when that work was com­
pleted? A. The bulkhead?

Q. Yes. A. The exact date?
Q. Yes. A. I could not.
Q. Now, after yon left there in 1902, having 

jq finished the Hannah Kelley bulkhead, did you pay 
any attention to the condition of the tide until you 
went back in 1909 to build the Vare house? A. Oh, 
yes, I built two houses between that time.

Q. Is it a fact or not that the ocean has been 
receding, going out, there ever since 1902? A. It 
has. I built two houses outside this bulkhead since 
that, before I built the Vare house.

Q. The ocean has been gradually receding ever 
since 1902, hasn’t it? A. Yes, sir.

2q Q. How much further oceanward did you find 
the ordinary high tide in 1909 from what it was 
in 1902? Give us your best estimate. A. Well, I 
should'say it was about 100 feet, 120, somewhere 
around there.

Q. It is more than that now, isn’t it? A. Yes.
Q. And that has been gradual and continual, 

hasn’t it, since 1902? A. Yes.
By Mr. Starr : Q. Mr. Bowen, isn’t it a fact that 

while you were building the bulkhead around the 
2Q Vare property the ordinary tide came up to that 

bulkhead? A. I don’t Think so.
Q. Well, were you troubled with water? A. 

No, I don’t think so.
By the Vice Chancellor : Q. How did you put 

the piling down in building this Kelley bulkhead? 
A. Water pressure, they pumped in the ocean,— 
that is, they started that way, they couldn’t com­
plete it that way because it washed their engine 

40 away.
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Q. The big storm, you mean? A. Yes, the big 
storm.

By Mr. Starr: Q. How deep were the pilings 
put down in this bulkhead? A. How deep down in 
the ground?

Q. Yes. A. I should say sixteen feet. jq
Q. And how high would the top of the pilings 

be above the surface of the sand? A. Oh, three 
foot six or four feet.

Q. And the sheathing was put how far in the 
sand? A. Well, I think we used 14 foot sheath­
ing, four feet above the sand, about.

By the Vice Chancellor: Q. How is that? A.
14 feet long sheath piling, and they were four feet 
above the sand, and they would be ten foot in the 
sand.

20By Mr. S ta rr: iQ. The piling was four feet 
above the surface of the sand? A. Yes, about 
that.

By the Vice Chancellor: Q. And you went down 
how far into the sand with the sheathing? A. 
About ten feet, I think they used fourteen foot 
block.

Q. How would you be able to maintain a trench 
if the tide was coming up to your work? A. He 
was just asking me about the Vare.

Q. I  thought he was asking about the Kelley. ~ 
Mr. Starr: I meant the Kelley.

A. The Kelley?
Q. The Kelley bulkhead. A. I  think that 

sheath piling was shorter, I wouldn’t say they 
were fourteen feet.

Q. How far did you go down in the sand there 
with your sheathing? A. Sheath piling? 40
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Q. Yes. A. Well, I  should say eight feet, hut 
they did that with water pressure.

Q. Were they driven? A. No, water pressure, 
city pressure they used there until it washed their 
pump away.

jq By Mr. Starr: Q. You don’t have to have any 
. trench for that? A. No.

Q. And how high was the sheath piling above 
the surface of the sand on the Kelley bulkhead? 
A. I should say about three foot six.

By the Vice Chancellor: ¡Q. Did you have to do 
any trench work at all? A. Not to amount to any­
thing at all, they would probably dig a little trench 
to let the water run away where it wasted from 
their hose but they didn’t dig no trench to get any 

2q piling down.
By Mr. S ta rr: Q. I  show you a picture marked 

No. 5: Do you recognize that? A. Yes.
Q. What house is that marked A.? A. That 

is the first house I built.
Q. Where is that located with reference to the 

Vare property? A. Inside of the Vare property.
Q. Next to the Vare property? A. Yes.
Q. And the house marked B: What house is 

that? A. That is the house that Reichner did own 
2 at that time but Miss Reed owns it now.

• Q. Is the Hannah Kelley bulkhead shown on 
that picture ? A. That is the Hannah Kelley bulk­
head, right there (indicating).

Q. Do you remember when you built the house 
marked A. ? A. I think that was built about 1907, 
I wouldn’t be positive about that, I think that was 
built in 1907.

Q. That picture was taken just about the time 
it was finished, wasn’t it—because the dirt is 
thrown out of the cellar? A. Yes.
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Q. It shows the dirt thrown out of the cellar, 
does it not? A. Yes.

Mr. Starr : I offer that picture in evi­
dence.

Mr. Cole: What is the object of putting 
this picture in?

Mr. Starr: I  want to identify it.
(Said picture marked Exhibit D-3 for 

identification.)
Qu I show you another picture marked No. 4: 

What does that indicate? A. That is the same. 
Whose property, do you mean?

!Q. Yes. A. That is the same property.
Q. That is the same as the one marked A; in 

the other ? A. Yes.
Q. Looking in a different direction? A. Yes. 
Q. Does that show the Hannah Kelley bulk­

head? A. Yes, sir.
Q. Does that run along the front? A. Yes, sir. 
Q. And what is that on the outside? A. The 

piling I spoke about.
Q. And brush, too, on the outsidé? A. Yes. 
Q. And both of these pictures show the phy­

sical conditions at that place at that time? A. I  
think they do as near as I  can remember.

Mr. Starr: I  ask that they both be 
marked.

Mr. Cole : What is the object?
Mr. Starr : To show the location of the 

bulkhead.
Mr. Cole : We already have that, it is 275 

feet south of Atlantic Avenue.
Mr. Starr : It shows the physical condi­

tions inside and outside of the Kelley bulk­
head.
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Mr. Cole: Well, do ypu want to establish 
any fact as to any particular time by these 
photographs?

Mr. Starr: Yes.
Mr. Cole: Then I object to them going in. 

10 Mr. Starr: Well, I will have this marked
for identification.

(Said picture last shown to witness 
marked Exhibit D-4 for identification.)

By the Vice Chancellor: Q. Mr. Bowen, are 
you sure it was in 1902 you built the Kelley bulk­
head? A. Yes.

Q. It couldn’t have been 1903? A. No, it was 
1902. I tell you why I am so sure of that: I saw 
the bill to-day where the lumber was shipped 

2o there, but I couldn’t remember so well—I would­
n ’t say that if I hadn’t saw the bill.

Q. Are you sure you got the right bill? A. I 
didn’t have it, Mr. Higbee had the bill, he looked 
it up, because he wanted to refresh his memory.

By Mr. Cole: Q. Who looked it up? A. Mr. 
Higbee.

By Mr. S ta rr: Q. Do you know whether or not 
the bulkhead was being built at the same time you 
were building that Hilton house on Millidgeville 
avenue ? A. It was started about the same time 
that was finished.

Q. I show you another photograph and ask 
whether you recognize that? A. Yes.

Q. What is that? A. That is Miss Reed’s house.
Q.* Is that the same house that is marked B. in 

D-3 for identification? A. Yes, it is the one 
marked B. here.

Q. Is the Hannah E. Kelley bulkhead shown in 
that? A. Yes.
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Q. And what about the piling and brush on the 
outside,—is that shown? A. That is the piling 
and brush (indicating).

(Said picture marked Exhibit D-51 for 
identification.)

Q. Do you remember when you built that house 
for Mr. Reichner ? A. The house marked B. ?

Q. .Yes. A. I didn’t build it.
Q. You had nothing to do with it? A. No; I 

had nothing to do with that.
Q. Do you know when it was built? A. Not 

exactly, no.
By Mr. Cole: 'Q. Mr. Bowen, do you know how 

many bulkheads have been built between Atlantic 
Avenue and the ocean at right angles to Berkley 
Square? A. Two that I remember of.

Q. That is the Hannah Kelley and the Vare? 
A. Yes.

Q. You know of no other bulkheads? A. No. 
I don’t think there has been any more built there 
until the one that Lambert started since that.

Q. You were a witness in the certiorari pro­
ceedings of Mr. Lambert against Atlantic City? 
A. I  think I was, yes.

Q Testified before the commissioner? A. One 
of the commissioners, yes.

Q. Now, I haven’s your testimony before me 
but did you testify in that case that the ordinary 
high water did not strike the Hannah Kelley bulk­
head? A. The ordinary high water?

Q. Yes. A. I don’t think'I did in that way, I 
don’t think I did, but I  don’t remember about that, 
whether the ordinary high water did or not, I  
know the spring tide did.
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Q. You don’t recall having testified in that case 
that the high tide did not strike the Hannah Kel­
ley bulkhead? A. What do you mean,—at the 
time—in 1902?

Q- Yes. A. No, I  did not, I  don’t think I would 
IQ have testified that way, because I  was not sure of 

it..
Mr. S ta rr: I  have his testimony here if 

you want to see it.
The Vice Chancellor: Well, it isn’t there, 

Judge Cole. ' He wouldn ’t have passed you 
the book if it was.

Mr. Starr: He wasn’t asked about that 
at a ll; he was called to testify with refer­
ence to the Vare bulkhead.

WILBERT S. HIGBEE, a witness produced in 
behalf of the defendant, being duly sworn accor­
ding to law, on his oath says—

By Mr. Starr: Q. Mr. Higbee, where do you 
live? A. Atlantic City, 112 South California Av­
enue.

30 Q* Ynd what is your occupation? A. Building.
tQ. What was your business in 1901? A. 

Building.
Q* Did you have anything to do with building 

the bulkhead that has been spoken of here as the 
Kelley bulkhead, between Millidgeville Avenue 
the Berkley Square? A. I  suppose I did. It w as 
known to me as the Hilton bulkhead.

Q. And with whom did you make the bargain 
to build it? A. The Ryon & Collins office.
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Q. Was there a written contract with relation 
to it ? A. I don’t remember that there was.

Q. And do you remember when you made the 
contract to build it? A. X don’t remember the 
date, no, sir.

Q. About when? A. About the first of March, 
1902. , ; ’ 10

Q. And your dealings were with whom? A. Rv- 
on & Oollins.

Q. Which one of the firm did you see? A. *1 
don’t know. It was always the same thing, see­
ing either in dealing with them.

Q. Where was that bulkhead located? A. It 
run between Bartram Avenue—from Bartram 
Avenue to Berkley Square.

Q. And where is Bartram Avenue with rela­
tion to Kingston Avenue ? A. That is the second ° 
avenue this way of Kingston Avenue.

Q. And what sort of a bulkhead did you build ?
A. It was a two inch planking with fourteen inch 
stripping over the joints and four by six top
stringer nailed to it and a three by four at the 
bottom.
„Q* Have you observed whether or not any part 

ot that bulkhead is still in existence? A. I  have 
yes. ’

where is it tha t you can observe or can 
see it? A. I  observed it ju st this side of the Yare 
cottage on through to t h e - I  think to the street 
this side, first street this side.

Avot̂ T a ’gA 0 r  ^  Vare ootta«B to Engston 
dop. nn In A‘ 1 belleve so’ 1 am not sure that it
ta 'e ZaJi * *  H d°eS Up near the Vare cot-and p art of the way through the lot.

V- is  that the same bulkhead you built? A T 
take it to be the same.

40
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Q. How do yon know it was 1902 that you built 
the bulkhead! A. I  find a bill for the material.

Q. You are satisfied that is the date! A. I am, 
yes, sir.

By the Vice Chancellor: Q. What makes you 
think so! How can you tell! A. Well, sir, I find 
a bill giving the items, the number of feet of lum­
ber used in that bulkhead, March 8th, 1902.

Q. I am anxious you should not make any mis­
take, if possible. How do you know it was that 
bulkhead and not some other! A. I  don’t know 
of any other that I built at that time or near that 
time requiring that kind of material.

Q. Well, you built a bulkhead along there some­
where in 1903, didn’t you! A. I might have, I 
don’t just recall.

20 By Mr. S ta rr: Q. Do you remember what the 
contract price was for that bulkhead! A. I don’t 
no, sir.

Q. I show you a bill, your bill to J. M. Hilton; 
it is dated June 10th, 1902. A. Yes, sir.

'Q. Is the amount of the contract for the jetty 
that bulkhead! A. Yes, sir.

Q, Is that the item! A. I believe it to be.
Q. Bead it, won’t you! A. To contract on jet­

ty, $480.
^  Q. Is that the Kelley bulkhead! A. That must 

be, that was the only one that I  built at that time.
Q. This is your bill to Hilton, is it not! A. It 

is ; yes, sir. .
The Vice Chancellor: That is dated 

what!
Mr. Starr : June 10th, 1902.

Q. And will you say whether or not that bill
40 includes the contract price for the house on King-
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ston Avenue that you were building at the same 
time for Mr. Hilton? A. It does, yes, sir!

Q. And where was that house located? A. On 
thé upper side of Millidgeville Avenue, the east 
side of Millidgeville Avenue.

Q. Do you remember when you began the con­
struction of that house? A. In the latter part of 
1.901. # ■

Q. Was there anything on that house to indi­
cate when it was built,—the date ? A. There was a 
tablet, yes, sir.

'Q. What was the date on that tablet? A. Well,
1 can t say, I  don’t know. If  I  were going to say 
I should say 1902.

Mr. Cole: Well, if you don’t know I 
wouldn’t say.

A. (Continuing) All right. I can’t say. 20 
Q, Did you ever build any other bulkhead for 

Hilton? A. No, sir.
Q* Hyon & Collins? A. Not to my knowl­

edge, no, sir.
Q. Now, what did you observe with reference 

to the tidal conditions at that point while that 
bulkhead was being built and before? A. Well, 
before I couldn’t say, and I can only say as I  re-’ 
cah the tides from the building of the bulkhead.

Q. Well, now, what did you observe with re- 30 
ference to that? A. Why, I recall that during the 
progress of the bulkhead we were building the 
cottage and there were at high tides times that 
the man couldn’t work on the bulkhead and went 
back to the building to work.

Q. Why couldn’t they work on the bulkhead?
A. On account of the highness of the tide. '

40
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Q. And when was that bulkhead finished? Do 
you remember? A. I  couldn’t give the date of 
finishing; no, sir, I  don’t know.

Q. Will you state whether or not the high tide 
came inside of the bulkhead toward Atlantic Av- 

jq enue? A. I t did.
Q. How far ? A. I  should say as much as twen­

ty feet. #
By the Vice Chancellor : iQ. That was the Hil­

ton building? A. The Hilton bulkhead.
Q. No, but the building? A. The Hilton build­

ing ; yes, sir.
Q. The building that they would work on when 

the tide interfered with work on the bulkhead was 
the Hilton building? A. Yes.

20 Q* Which bears the tablet ? A. Which did, yes, 
s ir; it is not on there now.

By Mr. Starr: Q. And is that the building that 
you were building at the same time— A. Yes, 
sir.

Q. —as the bulkhead was being constructed? 
A. Yes.

Q. Before you examined this bill for lumber 
what was your recollection as to the timé when the 
bulkhead was built ? A. My recollection was that 

. it was built during the time of the cottage but 
that it was requested that it should be completed 
so as to make settlement with the settlement of 
the cottage.

Q. As to the time, you can’t remember wheth­
er it was 1901 or 1902 ? A. The completion to my 
mind was 1902,

Q. Have you any knowledge of the tidal con­
ditions in that neighborhood prior to 1902,. when 

40 this bulkhead was built? A. I  couldn’t recall it.
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Q. While you were building the house on Mil- 
lidgeville Avenue did you observe how far the 
tide came uj> at the foot of that avenue? A. Not 
particularly, no, sir.

iQ. After the bulkhead was finished did you ob­
serve how high the tide came up on a level with 
the outside of the bulkhead? A. During the sum­
mer following the bulkhead being finished I  no­
ticed that the sand gathered next to the bulkhead.

By the Vjice Chancellor:, Q. You noticed what? 
A. The gathering of the sand against the bulk­
head.

By Mr. Starr: Q. You mean the resistance of 
the bulkhead caused the gathering of the sand? 
A. Yes, sir.

Q. Who filled in the sand back of the bulkhead, 
do you remember? A. I believe John Leeds.

Q. Before the sand gathered how far did the 
water come up on the outside of the bulkhead? 
A. I couldn’t say positively.

Q. Was there any difference in the location of 
high tide along that beach at that point,—about 
the same or not, at Kingston Avenue and Berk­
ley Square? A. My recollection is that it came 
up just a little further at Berkley Square than it 
did at Kingston Avenue.

Q. What do you mean by “ a little further” ? 
A little further towards Atlantic Avenue? A. I  
mean that the beach seemed to run on a diagonal 
luie, running out a little further at Kingston Av­
enue.

Q. Well, do you mean by that that the high tide 
was nearer Atlantic Avenue at Berkley Square 
than it was at Kingston Avenue? A. Yes sir- 
that is my recollection.
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Q. And was that about the time the bulkhead 
was being built1? A. Yes, sir.

Q. Do you remember the names of some of the 
men who worked on the bulkhead for’you! A. I 
remember Richard Bowen, I  don’t think I recall 

iq  any others positively.
iQ. Well, did Ansley Bowen work on it? Did 

he have charge of it? A. He was working at that 
time—I think as soon as that started that he went 
to another job.

CROSS-EXAMINATION by Mr. Cole:
Q. Mr. Higbee, which was begun first,—the 

Hannah Kelley bulkhead or the cottage of Hil­
ton? A. The cottage.

2q Q. Which was first completed? A. I  couldn’t 
say. I believe the bulkhead.

Q. How long had you been at work on the cot­
tage before the bulkhead work was begun? A. I 
think two months or two and a half.

Q. Now, do you recall the storm that came along 
and did some washing out? A. Yes,*sir.

Q. Did that occur more than once during the 
time that you were working there ? A. How is 
that?

(Question repeated).
A. I don’t remember more than once. We 

might have had continuous high tide, but there 
was a time when the engine outside of the bulk­
head washed down.

Q. Were you there daily during the progress 
of the work? A. Yes, sir.

Q. From beginning until the close of it? A. I 
believe so.

y
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By the Vice Chancellor: Q. Was the engine 
that yon used on this bulkhead work for pumping 
your water located outside of the location of the 
bulkhead? A. Yes, sir:

Q. How far towards the ocean? A. I should 
say twenty-five or thirty feet.

Q. How was that located? How was it se­
cured? A. I think there were posts or piling with 
cross strips nailed and planking laid over that 
and the engine sat on it, I believe, I  am not sure 
as to that.

Q. Can you tell at this time with accuracy how 
far, if at all, it was above the level of the sand 
where it was located? A. I should say three feet.

Q. And 25 yards out? A. 25 feet.
Q. 25 feet out? A. Yes, sir.
Q. What sort of an engine was this ? Did it in­

clude a boiler and fire box? A. Ah upright boil­
er, as I would call it, with a fire box underneath.

Q. Well, the fire box, then, would be at the bot­
tom of the— A. Yes, sir.

Q. —of the iron structure? A. Yes, sir.
Q. And that would be setting on wood work 

about three feet above the level of the sand? A. 
Yes, sir.

Q. So that any sea that should come under your 
work if it was three feet above the sand would put 
out your fire, wouldn’t it? A. If it was a rough 
'sea it naturally would.

!Q. I  mean if it was three feet above the sand? 
A. A smooth sea wouldn’t, no, a storm would.

Q. I thought your fire box was only three feet 
above the level of the sand? A. That is what I 
said; yes, sir.

Q. Well, the water would come into your fire 
box if it was that high? A. Well, I  don’t think 
so, necessarily.
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Q. Well, how high was the fire box above the 
level of the sand? A. Well, say three feet.

Q. Why wouldn’t water come in it if the water 
was three feet above the level of the sand? A. 
Well, of course, I  wasn’t talking about the wat-

10 er being three'feet above the level of the sand, 
but at this particular time the engine was washed 
down it was washed off of its foundation, it all 
went down in the sand.

Q. Well, what I was really thinking of was this, 
—and you can perhaps straighten me out on the 
thing: That if an ordinary high tide was inter­
rupting yoiir workmen on this bulkhead so that 
they would have to knock off and go and work on 
the Hilton cottage,— A. Yes, sir.

20 Q- Wouldn’t the seas,, if they were seas of any 
size at all, be pretty -near up to the fire box of 
your engine 25 feet out beyond the bulkhead? A. 
That might be; yes, sir.

By Mr. Cole: Q. Mr. Higbee, it might be but 
was it? A. I  never knew of it washing the fire 
out, never heard of it.

Q. This occasion when you speak of it being 
washed down was a storm, wasn’t it? A. It was 
a storm tide; yes, sir.

30 Q* Well, wasn’t it an unusual storm? It wasn’t 
ordinary tide, was it? A. Well, an ordinary tide* 
no, it was an easterly storm tide, but I  don’t know 
that it was unusual.

Q. How many times did you say the water 
struck the JSannah Kelley bulkhead during the 
time that you were building that cottage? A. I 
can’t say.

40 Q- Well, every tide didn’t strike it, did it? A. 
I don’t think it did*
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Q. Wasn’t it only the unusual tide, the extra­
ordinary tide, that struck it? A. Well, possibly 
it was, I  don’t know.

Q. Well, how many times will you say, during 
the period of three or four months that you were 
building that bulkhead, did your men have to quit 
because of the tide and go to the cottage? A. I 
couldn’t say. I  think some other person could 
say better than I, because I wasn’t right there at 
the time.

Q. You can give us some estimate, can’t you? 
A. No, sir. •

Q. But the men did work there at times when the 
tide was high, didn’t they? A. Yes, sir.

Q. Now, how much sand had collected in front 
of this Hannah Kelley bulkhead in the summer of 
1902? A. Well, I  should believe twelve to eighteen 
inches.

Q. You mean in height? A. Yes, sir, in height.
Q. And how far outside of the bulkhead was 

ordinary high tide in the summler of 1902? A. I 
couldn’t say.

Q. Can you estimate? A. No, sir.
Q. Was it 50 feet? A. I  don’t know.
Q. It was some distance out, wasn’t it? A. I  

really don’t know.
'Q. You mean you haven’t any information on 

the subject? A. I haven’t, no, sir. The only time 
I would see it—I had the cottage, that other work 
down there I was doing—would be occasionally 
when I  would go down there, I  would walk down
and see the bulkhead, that is the most I know of 
it.

By Mr. Starr: Q. Mr. Higbee, what was the ob­
ject in having the engine out beyond the bulk-
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head? A. I really don’t .know. Of course, that 
wasn’t any arrangement of mine, I simply made 
the contract with another party.

Q, Who drove the piling? A. This man here 
by the name of Williams, I think it was Turner 

jq & Williams who drove them for me.
Q. The fire box openig was above the platform 

on which it was located? A. Above the platform; 
yes, sir.

By the Vice Chancellor: Q. On that platform, 
of course, you would have your coal or fuel that 
you were using, whatever fuel you were using?

/ A. I  suppose so; yes, sir.
Q. You would have to protect it from the wat­

er, wouldn’t you? A. Well, now, I don’t know 
whether they kept it there or whether they took 
it out from the land, I don’t know, I can’t say. 
That is only as I recollect it now, it might have 
been five feet, I  don’t know.

By Mr. Cole: Q. This testimony you have been 
giving us is based on your own observation, isn’t 
it? A. Yes, I believe so, as I  know.

RICHARD T. BOWEN, a witness produced in 
® behalf of the defendant, being duly sworn accor­

ding to law, on his oath says—

By Mr. Starr: Q. What is your business, Mr. 
Bowen? A. Building.

Q. And were you employed by Higbee in 1901 
and 1902 ? A. I  was.

Q. As what? A. As a journeyman.
40 Q. Carpenter? A. Yes, sir.
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Q. Did you have anything to do with the build­
ing of the Hannah Kelley bulkhead1? A. Yes, 
sir.

Q. What part did you play in it? A. Well, I 
did some of the actual work, and I was inspector 
as the piling, &c., was being put up.

Q. Who drove the piling? A. Turner & Wil­
liams.

Q. Do you know how far that bulkhead was lo­
cated south from Atlantic Avenue? A. Well, I 
don’t know the actual number of feet, it is about 
300 feet, 275 or 300 feet.

Q. Have you seen any portion of that bulkhead 
recently? A. Yes, sir.

Q. Is there any portion of it visible at the pre­
sent time? A. There -is a portion from Millidge- 
ville to—from Millidgeville Avenue over to the 
Vare land. *

Q. Is that the same bulkhead that was built? 
A. Yes, sir.

Q Now, what is your recollection as to the time 
when that was built, Mr. Bowen? A. That was 
built in March, 1902, started.

Q. And how long did it take to build it? A. 
Well, from the time it was begun until completed 
I suppose was a couple of months, but there 
wasn’t that much actual working time on it.

Q. Why- didn’t you work continuously on it? 
A. Well, come storm tide and took the engine 
away, and the fact was we had to quit.

Q. What was the kind of bulkhead? How long 
were the pilings? A. Well, I should judge they 
were sixteen or eighteen feet, the piling sunk 
about ten foot in the ground.
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Q. And that would leave how much above the 
surface? A. If they were sixteen that would be 
six foot, of course.

Q. And sheath piling? A. Well, the sheath pil­
ing—I couldn’t say as to the length of those. 

jq Q. Now, how far below Kingston Avenue did 
the bulkhead extend? A. All the way to Berkley 
Square.

Q. Now, what did. you observe with reference 
to the line of ordinary high water mark while you 
were building or working on the bulkhead? A. 
Well, after the storm tide was there most every 
ordinary high water came to the bulkhead. .

By the Vice Chancellor: Q. After what? A. 
After this storm occurred.

2o By Mr. S ta rr: Q.~ Now, before that time ? A. 
I couldn’t say because we wasn’t bothered.

Q; Do you remember when the storm occurred? 
A. No, I  don’t, only it is sometime during the con­
struction of the bulkhead.

By the Vice Chancellor: Q. Did you say that 
ordinary tides did come up to the bulkhead. A. 
The lower part of it, yes, sir.

By Mr. Starr: Q. You mean which end? A. 
The Berkley Square end; the other half was done 
before the storm.

Q. Did you work on the house that Mr. Higbee 
was building on Millidgeville Avenue before the 
bulkhead was built? A. Yes, sir.

Q. And when was that house begun,-^-do you 
know? A. I t was begun in the fall of 1901.

By the Vice Chancellor: 'Q. You said you didn’t 
know when the storm occurred? A. I  said some- 
time during the construction of the bulkhead. The 

40 bulkhead was started in March.
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Q. But you don’t know how .long after that the 
storm came? A. No; I  should judge a couple qf 
weeks, probably.

By Mr. Starr : Q. How much of the bulkhead 
had been finished before the storm came? A. 
About half of it.

Q. What did you observe with reference to the 
condition of the tides before you started to work 
on the bulkhead, if anything? A. I  didn’t ob­
serve the tides at all, because I had no occasion to.

Q. You don ’t know where the water came? A 
No.

Q. Now, with reference to the line of high tide 
between Kingston Avenue and Berkley Square, 
which was nearer Atlantic Avenue, the point at 
Kingston Avenue or Berkley Square? A. Berk­
ley Square.
• Q- How much difference was there? A. Well 

I couldn’t say the exact difference, but there was 
a knoll opposite Kingston Avenue, a sort of a 
knoll of sand there.

By the Vice Chancellor: Q. Which end did vo 
begin work on f A. The.Bartram Avenue end.

7  Stf rr: Q- Bartram Avenue is locate 
east of Kingston Avenue, is it not? A. Yes, sir

iQ. Now, while you were working there how f i
n i  1Ìne °f tlde comein  inside of the bulk 

ea . A. Well, at the wind-up.it came in fifteei

ab o u lth lt. ’ PrÖbably m0re’ 1 °0Uldn’t  sa;
Q. While you were working there how far did i1 

r ,  ̂  °re the Storm? A- Before the storm ] 
bothered^ 7  '>• ^  m at aU’ because we wasn’1

10

40
J
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Q. Yon weren’t obliged to stop work at all? A. 
No; because it was in the other end, we were 
working on the up town end.

Q. I  am speaking about at Berkley Square: 
How far did it come in there? You weren’t 

10 bothered up at the other end, the Bartram Avenue 
end. How far did it come in at Berkley Square? 
A. Well, I  couldn’t say as it came in at all until 
the sand was cut out o’f there. I  am building a 
bulkhead at the present time. The sand cut down 
the other night twenty inches in one night.

Q. Who else worked on the bulkhead with you ? 
A. Well, a man by the name of Eastlack, and I 
think Parsons worked on it.

Q. Parsons? A. Yes.
20 Q. And who did the driving of the piles? A. 

Turner & Williams.
Q. After the bulkhead was finished how far did 

the water come up on the outside of the bulkhead, 
between Kingston Avenue and Berkley Square? 
A. Well, at the lower end of it it came up against 
the bulkhead probably twelve inches, that is, the 
water stood there at high tide, about twelve inches.

Q. You mean at the Berkley Square end the 
water came up against the bulkhead and stood 

30 there twelve inches ? A. Yes, sir.
Q. Do you remember a date on the house on 

Millidgeville Avenue that was being built by Mr. 
Higbee at the same time? A. Yes, sir.

Q. What was the date of that—do you remem­
ber ? A. 1902.

Q. When the bulkhead was built was there any­
thing put outside to protect it—the Kelley bulk- 

40 head? A. Not during the construction of it.
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Q. Well, later! A. I couldn’t say about later; 
1 had nothing to do with it.

Q. Were yon there! A. I  think there were, 
there was a couple of rows of piling put there 
afterwards.

Q. How far on the outside were they put! A. 
Twelve or fifteen feet.

Q. Any brush! A. I  think there was some 
brush there. •

Q. Do you know who put that there! A. No, I 
don’t.

CROSS-EXAMINATION by Mr. Cole:
Q. You said, in answer to Judge Starr ’s 

question, that before this storm came which 
washed the engine away that you were not 
bothered. Do you mean you were not bothered 
with the tide! A. Was not bothered at the upper 
end, no, where we were working, because we 
started at the upper end.

Q. You weren’t bothered in the construction of 
this bulkhead by reason of the high tide before 
this storm came, is that correct! A. Yes, sir.
_ Q. You hadn’t paid any attention to the loca­

tion of the high tide,with relation to this bulk­
head until after the storm, had you! A. I don’t 
think so.

Q. Was that a severe storm! A. Well, you would 
call it an ordinarily severe storm, yes.

Q. How much sand did it take away from the 
beach along there! A. Possibly two feet at the 
lower end of it.

Q. It took more than that, didn’t it! A. It was 
only one end of it that it took the sand out there.

10

20

30

40



74

Richard T. Bowen—Cross

Qi. "Which end was that? A. The lower end.
Q. The Berkley Square? A. Yes, sir.
Q. Don’t you think it took more than two feet? 

A. Well,. I couldn’t say about that.
By the Vice Chancellor : Q. Did the storm wash 

10 away any part of the bulkhead you had finished? 
A. No, sir.

By Mr. Cole : ¡Qi. It took away at least two feet 
of sand, did it ? A. I  would say about two' feet.

Q. When did you leave the property—what time 
in the year? A. I  left there about the first week 
in April.

Q. The work hadn’t been finished then, had it? 
A. Yes, sir.

Q. I mean the cottagë? A. Yes, sir.
20 Q- Was that finished too? A. Yes, sir.

Ql. Everything was finished? A. Yes, sir.
Q. Did you pay any attention to the tides after 

that? A. No, sir.
Q. Have you any idea how much further inland, 

towards Atlantic Avenue, the wafer came during 
that storm tide than it had been coming before? 
A. Well, that all differs even in a storm tide.

Q. Well, my question relates to how much far­
ther at Berkley Square, for example, the water 

30 came towards Atlantic Avenue during that storm 
tide than it had before that? A. I  don’t know, be­
cause the storm tide happened in the fright, I 

• wasn’t there.
Q. You haven’t any idea how much further it 

came? A. No.
Q. Had thé tide* begun to recede, go out the ordi­

nary high tide, before you left in April ? A. The 
40 tide go out?
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Q. The ordinary tide, begun to go out. A. You 
mean the beach make up again?

Q. Yes. A. Yes, it starts to make up.
Q. It had before you left, had it? A. Yes.
Q. How much beach had made up, do you think?

A. Well, I couldn’t say about that because I  wasn’t jq 
interested.

Q, Have you any idea? Two feet? A. No, 
that I couldn.’t say,—if it all came back.

Q. Has it been making up all along the whole 
property from Berkley Square towards Bartram 
Avenue? A. Yes, make up one night and go out 
the next, all depends, on account of the tides and 
seas. As I said before, at the present time, a bulk­
head I am building now, one time go down there 
it is made up, another time it is cut out. 20

MAHLON W. NEWTON, a witness produced 
in behalf of the defendant, being duly sworn ac­
cording to law, on his oath says:

By Mr. Starr: Q. Mr. Newton, where do you 
live? A. Green’s Hotel, Philadelphia.

Q. Have you been, interested in the develop- 30 
rnent of real estate in the lower end of Atlantic 
City? A. Yes, sir.

Q. And have you had knowledge of the tidal 
conditions south of Atlantic Avenue, between 
Kingston Avenue and Berkley Square? A- Yes 
sir; I have.

Q. Since when? A. Since 1902.
m  * 'Dl<̂  you have any knowledge prior to that?

hen did you first own any property in that 
neighborhood? A. How is that? 40
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Q. When did yon first become the owner of any 
property in that neighborhood? A. In 1902, 
March.

Q. Did yon live there before that time? A. Yes, 
sir, I  did.

lO Q. And built some properties down there? A. 
Yes, sir.

Q. When did you build the first property? A. 
In 1900.

Q. And where was that located? A. Located 
at Millidgeville and Atlantic Avenue and Aber­
deen Place.

Q. Do you know where the Vare property is? 
A. Yes, sir.

Q. Do you know the location of the land between 
20 Kingston Avenue and Berkley Square along the 

ocean? A. Yes, sir.
Q. Do you remember when the Hannah Kelley 

bulkhead was built? A. Yes, sir.
Q. Did you have knowledge of the conditions 

prior to that time? A. Yes.
Q. Physical conditions of the shore line prior 

to that time? A. Yes, sir.
Q. So far as your observations are concerned 

where was ordinary high water line between Mill- 
30 idgeville Avenue and Berkley Square before the 

building of the Hannah Kelley bulkhead? A. 
Well, I  don’t just remember that, but I know that 
the water used to splash up against the Hannah 
Kelley bulkhead, I know that, after it was built. 
I  don’t have a recollection just where the high 
water mark was before the bulkhead was built. 
We used to go down bathing there from our cot- 

40 tage.
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Q. Well, what do yon mean by the water splash­
ing np against the bulkhead? A. After the bulk­
head was built in front of Hannah Kelley’s prop­
erty.
- Q. And how deep would the water be in front of 
the bulkhead? A. Well, it wouldn’t be very deep, jq 
sometimes it would splash up against, sometimes 
it would not. Ordinary tide it would strike the 
bulkhead.

Q. And what part of 1902 did you observe that— 
do you remember? A. Why, we used to go down 
there generally about the first of June, we used 
to bathe there; that is where I  got my information, 
from being down to the beach at that time.

Q. And at what point of the beach would you 
bathe ? A. About along there at Kingston Avenue, 20 
what is now Kingston—Millidgeville Avenue.

Q. What about Berkley Square? A. Well, right 
along there we used to bathe, too.

Q. Was there any difference in the line of the 
high water at Berkley Square? A. I don’f think 
it was very much difference, I think it is pretty 
near the same, I never observed any difference.

Q. Then, as I  understand, Mr. Newton, you did 
not take any particular notice of where high water 
line was prior to the time the Kelley bulkhead was 30 
built? A. No, sir; I  ̂ couldn’t give the number of 
feet it was from Atlantic Avenue.

Q. I didn’t mean that. Was it inside of where 
the bulkhead was subsequently located or on the 
outside ? A. I think it was about where the bulk­
head was located. Sometimes at high tides it 
would come inside of where the bulkhead was lo­
cated, other tides it would come up about to 
where the bulkhead was located. 40
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Q. And when the bulkhead was finished about 
how high was it above the sand, the level of the 
beach? A. Why, I  think it was about six feet from 
the sand to the top of the bulkhead. I  imagine 
tha t; I  am not right sure of that.

10 Q. And was the beach there level or shelving? 
A. Why, it was a nice level beach.

Q. And what was there on the inside towards 
Atlantic Avenue of the line where the Hannah 
Kelly bulkhead was subsequently located? A. 
Well, there was sand dunes there. It was leveled 
off later on, turned into building lots.

Q. Inside of where the bulkhead was subse­
quently laid was that beach or sand dunes? A. 
Well, that was beach there..

20 Q. From its appearance could you say whether 
the water had flowed over it? A. Well, it had at 
high tides, storm tides it'would flow all over there.

Q. How about the ordinary high tide, exclusive 
of storm tides? A. As my recollection goes the 
high tide would be about where the bulkhead was 
located, that is as near as I  can remember. Some­
times the tide would come inside of i t ; very often 
come inside. I  have seen it come pretty near up 
to Atlantic Avenue while I lived there, Atlantic

30 Avenue.
iQi. Now, after the Kelley bulkhead was built 

what did you observe with relation to the tides? 
A. Well, as the years went along of course the 
sand filled in there, and it made out considerably 
since that time.

Q. You had a concrete bulkhead built, did you 
not? A. Yes, sir.

40 Q. And how far is that located from Atlantic 
Avenue? A. It is about 275 feet, I  think, from
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Atlantic Avenue, from the south side of Atlantic 
Avenue, I  think that is it I guess it is a little 
more than that, a little more than that probably; 
I guess that was the wood bulkhead, we had 
a wood bulkhead first.

Q. Well, now, in 1907—in 1908 I  understand you 
built a house on Tallahassee Avenue, did you not^ 
A. Yes, sir. It was built before that.

Q. Tallahassee Avenue is located where with 
reference to Berkley Square? A. Why, it is a 
short block.

Q. Next street towards the west, is it not? A. 
Yes, sir.

Q. When did you build that house? A. Built 
that in 1903, ’02 and ’03.

Q. And did you also build a house at the corner 
of Berkley Square and the beach, now owned by 
Mr. Taubel? A. Yes, sir.

Q. Well, in 1907 and 1908,—take 1907 first, 
where was the ordinary high water line with ref­
erence to the concrete bulkhead that you subse­
quently put there,:—inside or outside of that? A. 
Why, the high water mark was inside of where 
the bulkhead now stands in 1907 and 1908.

By the Vice Chancellor: Q. You have reference 
to your concrete bulkhead? A. Yes, sir.

By Mr. S ta rr: Q. And in 1909 where was it 
located with reference to the concrete bulkhead? 
A. Well, each year it made out a little, every year 
got further out.

Q. In the month of November, 1908, was ordi­
nary high water line inside or outside of the con­
crete bulkhead,—in the fall of 1908? A. Why, 
m 1908 it was about where the bulkhead 
is now, as near as I  can remember.
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CROSS-EXAMINATION by Mr. Cole:
Q. Mr. Newton, do you know whether they tilled 

in the land back of the Hannah Kelley bulkhead 
after it was constructed! A. Yes, sir; they did 
fill it in some.

10 Q. Where did they get the s^nd from! A. I 
think they got it off of the beach in front of it.

Q. Right in front of the bulkhead! A. Yes, sir.
Q. How much sand in depth did they take off 

of that beach there to fill in back of the bulkhead? 
A. Well, the way we used to fill in—

-Q. No, the way they filled in. A. Well, the way 
they filled in and the way we filled in, they used 
to throw the sand over at low tide, over the bulk­
head, and when the tide would come in it would 

20 wash the sand all back up, and fill the hole up.
Q. Now, in your judgment, how many feet of 

sand did they take away from the front of that 
beach in front of the bulkhead! A. I couldn’t tell 
you that, Mr. Cole.

Q. You have no idea! A. No, sir.
Q. But they did begin to dig away to fill in back 

promptly after the building of the bulkhead, didn’t 
they! A. Yes, sir.

By the Vice Chancellor: Q. That practice you 
30 refer to isn’t allowed any more, is it! A. Yes, 

s ir ; it is allowed yet.
Q. Do they still do it! A. Yes, sir.
By Mr. Cole: Q. And how long were they en- 

s gaged in that work, Mr. Newton! A. Well, I don’t 
. just know, Mr. Cole, but I  should imagine they 

were a couple of months filling it.
Q. Do you now claim to have a very clear recol- 

40 lection of the location of ordinary high water



81

Mahlon W. Newton—Cross

line from 1901 to the present time in front of Mr. 
Vare’s property at Berkley Square? A. Well, I 
have a pretty fair recollection of i t ; yes, sir.

Q. How much further toward the ocean is ordi­
nary high water mark now than it was in 1902? A. 
1 think it is at least 125 feet.

Q. Has it been receding gradually and contin­
uously since 1902? At Yes, sir.

Q. How much further inland did the tide come 
in that storm of 1902 then the ordinary tide? A. 
Well, I don’t knowJhow far, Mr. Cole, but I have 
seen the tide come pretty near to Atlantic Avenue.

Q. I have seen hardly a dry spot' in Atlantic 
City myself, but do you remember the storm of 
1902, in March, early in 1902 ? A. Yes, I  remember 
the storm.

Q. You remember that storm? A. Yes, sir.
Q. Very well; now, how much further toward 

Atlantic Avenue did the water come in that storm 
than it came in the ordinary tide? A. Well, I 
couldn’t answer that question, I don’t know.

Q. Well, did it come 25 feet? A. Yes, it came 
more than that.

Q. A hundred feet? A. It came pretty nearly 
up to Atlantic Avenue, I know that.

Q. It was an extraordinary tide ? A. Not a very 
extraordinary tide; it was a storm tide it was a 
good, big storm tide, I remember.

Q. Now, Mr. Newton, will you say that every 
ordinary high tide in 1902 struck the Hannah 
Kelley bulkhead? A. No, sir, I won’t say; I say 
most of the tides that came in did strike it.

Q. But there were ordinary high tides that did 
not strike the bulkhead in 1902? A. They were 
ordinary tides that did not strike it.
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Q. I  mean when the tide was high, the ordinary 
high tide did not reach the Hannah Kelley bulk­
head? A. Yes, most every tide after the bulkhead 
was built.

Q. Were there any ordinary high tides in 1902 
that did not reach the Hannah Kelley bulkhead? 
A. I don’t know that.

Q, You won’t  say that there were not, will you? 
A. No, sir.

Q. Do you think it might have been—
The Vice Chancellor: Isn’t the difficulty 

with the word “ ordinary” ? I  do not know 
whether you and the witness have the same 
meaning.

Mr. Cole: Probably not. It may be that 
he has one in mind and I another. That is 
what I  am trying to find out.

The Vice Chancellor: Well, that is what 
I  am afraid of.

A. What I  meant to convey to the Court is this: 
That the ordinary high tide would come up to the 
Hannah Kelley bulkhead after the bulkhead was 
built, each year after that the tide did not strike 
it, it went out, it kept receding out.

By Mr. Cole: Q. Well, where were you living 
in March, 1902? -A. I was living at my cottage 
down in Atlantic City, on Atlantic and—

Q. Sure about that? A. Yes.
Q. And did you live there throughout that 

spring? A. Yes, sir.
Q. Every month? A. Well, we went down there 

in April, during the Easter season, and stayed 
down from that time on.

By the Vice Chancellor: Q. Mr. Newton, I  am 
not at all sure that I  know what an ordinary high
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tide is, and I don’t know whether counsel does.
What do you mean by an ordinary high tide? I  
know there are unusually high high tides that are 
not necessarily storm tides, and there are unusu­
ally low high tides that are below the usual tide.
Now, what do you mean by an ordinary high tide? jq 
—because they vary from day to day. A.
Yes, they vary a little, but we take where 
the washings are, and every tide that washes 
up on the beach—each tide brings in eith­
er sea grass or something and it will wash 
it up, and by watching that day in and 
day out you can tell pretty well how far 
the itide comes up; it varies every day 
and every tide, pretty nearly, but when we see the 
ordinary tide, the average tide, they will not vary 20 
such a great deal unless there is a high one.

Q. It would perhaps be halfway between the un­
usually high tide and the unusually low high tide?
A. yes, sir.

Q. I  suppose. A. Yes, that would be what we 
term an ordinary tide.

By Mr. Cole: Q. Now, Mr. Newton, having 
that definite issue in your mind of ordinary high 
tide, I ask you whether you will now say that 
every such tide during the spring of 1902 reached 30 
the Hannah Kelley bulkhead? A. No, sir, I  
couldn’t testify to that, Judge; I  am sure it didn’t, 
not every tide.

By the Vice Chancellor: Q: Every ordinary 
tide, he said? A. Yes, every ordinary tide.

Mr. Cole: He just said that every ordi­
nary high tide did not reach it.

The Vice Chancellor: Your question was 40 
with reference to the ordinary tide and his 
answer was in reference to all tides.
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(Last question and answer on page 117 
read by stenographer).

A. (Continuing) I wouldn’t want to say—to 
testify that every tide struck Hannah Kelly’s 
bulkhead, because it might not, but the ordinary 

10 tide would strike it.
By Mr. S ta rr: Q. Mr. Newton, is it a fact that 

the beach has been making up there since these 
bulkheads have been built! A. Yes, sir.

Q. And when, with respect to the Hannah Kelley 
bulkhead, did the sand commence to accumulate! 
A. Well, it has been accumulating down there ever 
since I was acquainted with the beach, Judge.

Q. And isn’t it the fact that the presence of the 
bulkhead and brush and pilings on the outside 

20 would have a tendency to accumulate the sand! 
A. Yes, sir.

. Q. That is the object of putting the bulkhead 
there, isnt it, and the brush and piling, to protect 
the beach! A. Yes, but there has been a great 
accumulation of sand down there in these last five 
or six years, and there has been no brush put in 
down there in our district but it has accumulated 
sand very rapidly there.

Q. And has that accumulation been after the 
30 construction of the various bulkheads! A. Yes, 

sir.
By Mr. Cole: Q. What is your understanding, 

Mr. Newton, of the object of a bulkhead as dis­
tinguished from a jetty! A. Well, my understand­
ing is that a bulkhead keeps the ocean from wash­
ing in over your property; if you want to build a 
house, a lawn or anything, you put a bulkhead out 

40 to protect your lawn or your house.



85

Stephen Williams—Direct

Q. In other words, Judge Starr is mistaken 
when he thinks the object of a bulkhead is to make 
land; it is really to protect it, isn’t it? A. To pro­
tect it.

Q. And the object of a jetty is to make land?
A. Yes, sir. jq

Q. That is your understanding, isn’t it? A. Yes, 
sir.

By Mr. S ta rr: Q. Is it or not a fact that a bulk­
head will make land—the construction of a bulk­
head? A. Well, I don’t think that-, no, sir. A jetty 
is what is supposed to make land.

STEPHEN WILLIAMS, a witness produced 20 
in behalf of the defendant, being duly sworn ac­
cording to law, on his oath says—

By Mr. S ta rr: Q. Mr. Williams, where do you 
live? A. 715 Arctic Avenue, Atlantic City.

Q. What is your occupation? A. Pile driver.
Q. What was your occupation in 1901 and 1902? 

Same business.
Q. Did you have anything to do with the con­

struction of what has been spoken of as the Han- 30 
nah Kelley bulkhead? A. Yes, sir.

Q. What did you have to do with it? A. I  sub­
contracted—Turner & Williams—we went under 
the name of Turner & Williams—sub-contracted 
to put the piling—the sheath piling in for Mr. Hig- 
bee.

Q. Mr. W. S. Higbee? A. W. S. Higbee; yes, 
sir.

Q. Mr. Turner is dead, isn’t he? A. Yes, sir. 40
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Q. Do yon remember when you started work 
there? A. Yes, sir.

Q. When was it? A. Oh, I  say—I don’t remem­
ber the date, but I know it was either in the latter 
part of 1901 or the beginning of 1902, in the win-

1 0  t e r -
Q. And w7here did yon build the bulkhead? A. 

From Bartram Avenue to Berkley Square.
Q. Is it built across Kingston Avenue down to 

Berkley Square ? A. Yes, sir.
Q. And do you remember the size of the piling 

you sunk? A. Yes, sir.
Q. How deep were they? A. 16 foot piling?
Q. And how much out of the sand? A. Where 

we started was about—I would say about four feet 
20 or four and a half, but at the time we got down to 

the other end it was about six feet out.
Q. Did you know anything about this beach 

prior to the time you went there? A. No, sir, I 
didn’t know anything about it.

Q. Now, were you troubled with water, the tides, 
while you were working on it? A. Yes, sir.

Q. What did you observe with reference to the 
water, the ordinary high tide ? Did it come up to 
the bulkhead or beyond the bulkhead ? A. Well, 

30 we started this bulkhead at Bartram Avenue and 
the tide did not bother us when we first started, 
but it did before we got through, we had to knock 
off on the high water.

Q. And where was that? A. Down Berkley 
Square.

Q. Did you observe whether or not the water 
came inside of the bulkhead? A. Yes, sir.

Q. How far? A. Why, I suppose it would run 
. in between 12 and 18 feet inside of the bulkhead. 

^  Q. Where? A. Berkley Square.
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Q. What about Kingston Avenue? A. It didn’t 
come up there.

Q. Did you have a storm there ? A. Yes, sir.
Q. Do you remember when that was? A. Well,

I can’t just remember when it was but I know we 
had just started good and maybe about half done 
when this storm came in and washed down our 
boiler, and it was lost for about a week before 
we found it, washed down under the boardwalk 
and we lost it, so we looked around for it and was 
getting ready to buy another one when I hap­
pened to come along, walking along on top of 
the boardwalk, looking along, and found it.

Q. Where were you working when the boiler 
was lost? A. I think that was along about King­
ston Avenue.

Q. Were you there after the bulkhead was fin- 20 
ished, after the sheath piling was put in? A. 
Well, I can’t say that I had anything particularly 
to look out around there after I  finished there, I 
don’t know as I was around there any time soon,
I need to see Mr. Leeds filling it in, but I don’t
know that I  ever took enough notice to notice the 
tides. *

Q. Was the boiler located in or outside of the
bulkhead? A. Well, it was outside of the bulk- 
head. 30

Q. How far out? A. Well, I will tell you how 
it was we put it on the outside. There was a slue 
that we wanted our suction pipe to reach, and if 
we put a certain number of sections of pipe to 
connect up our pump it would throw us on the 
line °f the bulkhead, so we left out a section and 
it throwed us on the outside, so I suppose that 
section was about twenty feet. 40
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Q. Twenty feet out? A. Yes, sir.
Q. And how high was it above the sand? A. 

About four feet.
Q. And the fire box was how far above the 

sand? A. I suppose the fire box was a foot 
■jq more.

Q. So the water would have to come up between 
four and five feet before it would strike the fire? 
A. Before it would strike the fire, yes, sir.

CROSS-EXAMINATION by Mr. Cole:
Q. What made this slue you speak of? A. Oh, 

there is generally—-sometimes, you know, there is 
slues along the—

Q. Don’t you know that slue was made by haul- 
2q ing sand out of it? A. This was outside of the 

board walk, this slue I am speaking of.
Q. Outside of the board walk? A. Outside of 

the board walk, yes, sir.
Q. Was your boiler outside of the board walk? 

A. Oh, no, s ir ; we used the pump and boiler to 
put in this bulkhead, and we wanted to put the 
foot-bell of our pump out into this slue where we 
wouldn’t be bothered with water or sand.

Q. How far was this slue away from your boil- 
er? A. About two hundred feet.

By the Vice Chancellor: Q. Had to be out be­
yond low water? A. Yes, sir.

By Mr. Cole: Q. Well, up to the time of this 
storm you had no trouble with your boiler, had 
you? A. No, sir.

Q. How long had you had it there? A. Well, 
I can’t just remember how long; we was quite a 

40 little while building that bulkhead.
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Q. About how long! A. I  suppose there a 
month.

Q. And in the meanwhile you had been working 
on the bulkhead? A. Yes, sir.

Q. And had no trouble? A. No, sir.
Q. Hadn’t been bothered with the tide? A. No, 

sir.
Q. Had you paid any attention to the tides be­

fore that? A. Well, not so particularly, we used 
to— '

Q. Did you pay any particular attention to the 
tides before that? A. Well, I can’t say that we 
did.

Q. How far was the ordinary high tide away 
from your bulkhead before the storm tide came 
along? A. Well, I would suppose—I know that 20 
we used to—it used to run up under cur boiler 
but I don’t think it ever came up as far as the bulk 
head.

Q. Before you had that storm tide it washed 
under your boiler but it didn’t come to the bulk 
head, did it? A. Never came to the bulkhead, no; 
that is, on this upper end.

Q. How long did this storm last? A. I think it 
lasted about a couple of days, maybe more.

Q. Severe storm, wasn’t it? A. Yes, sir.
Q. When did you leave there? A. I couldn’t 30 

tell you that, either.
Q. How long were you working there? A. Oh, 

it was quite a while building that bulkhead, I 
guess two months.

Q. Had the tides begun to make out before you 
eft? A. Well, yes, sir; of course,.that st^rm—

Q. ow, answer my question. Had the tides be­
gun to make out before you left? A. Yes, sir, I 
think it had. ’ ’ 40
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Q. How many feet, probably? A. Feet high or 
feet back?

Q. Back from the bnlkhead. A. Well, I could­
n ’t tell you that.

Q. Well, 10 feet, 15, 25? Give us your best 
jq judgment. A. I suppose probably it made up 10 

feet back, maybe more, the trouble is—
Q. There is no question, Mr. Williams. Did 

you see them fill up back of this bulkhead with the 
sand from the front? A. How is that?

Q. Did you see them fill up the back of the bulk­
head with sand from the front of it? A. How is 
that?

Q. Did you see them do that? A. Yes, sir.
By Mr. Starr: Q. You spoke about the water 

20 making out in that last question Mr. Cole put to 
you. Which end of the operation was that,—the 
Bartram Avenue end or the Berkley Square end? 
A. Where it didn’t come to the bulkhead?

Q. Yes. A. At the Bartram Avenue end.
By Mr. Cole: Q. Did it make out any at Berk­

ley Square? A  Yes, sir, I  think it did. I  tell 
you what I  wanted to get at was on account of this 
wash out we had there. Any time you have a 
storm and a bulkhead is left open there is bound 

30 to be a wash-out on the end. It was quite a little 
while before we could get in there and connect this 
up; of course, it made an awful cut out there all 
the time; that is the reason why I  say it was prob­
ably 6 or 7 feet out, but after we got it connected 
up of course it began to make up right away.

Q. Began to make up right away? A. Yes, sir.
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Adjourned until Tuesday, April 3d, 1917.

Further adjourned until Monday, May 
7th, 1917, at Atlantic City, N. J.

Resumed, before his Honor, E. B. Lea.m- 
ing, Vice Chancellor, at the Chancery 
Chambers, Atlantic City, New Jersey, on 
Monday, May 7th, 1917.

Appearances:
Hon. Clarence L. Cole, for complainant.
Hon. Lewis Starr, and Charles C. Babcock,

Esq., for defendant.

FRANK N. MARTIN, a witness produced in 2q 
behalf of the defendant, being duly sworn accord­
ing to law, on his oath says—

Mr. Cole: If your Honor please, I  have 
here a copy of the agreement made by Han­
nah E. Kelley and others with Hilton, to­
gether with a copy of the map recorded 
with the agreement, which I would like 
your Honor to examine now. We may be 
able to shorten this case.

The Vice Chancellor: Do you consent 
that this agreement go in now, Judge 
Starr?

.  ̂ Mr. S ta rr: I  will consent to it going in 
if he wants to put it in as part of his case, 
not as part of my. case.

Mr. Cole: I  will put it in now. I  offer 
certified copy of articles of agreement .n 
dated August 3d, 1901, made by Hannah E.
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Kelley and others to John M. Hilton, ac­
knowledged the 2d day of August, 1901.

The Vice Chancellor : It is dated the 3d?
Mr. Cole: Yes, that is what it says, hut 

it al^o appears to be acknowledged the day 
2Q before. Now, it is followed by a supple­

mental agreement dated November 22d, 
1901, which is acknowledged on the 2d day 
of December, 1901. Now, they are all re­
corded on December 5th, 1901, in deed book 
266, page 230. The map is annexed and 
made a part of the agreement. Now, the 
map shows block 26 and block 24, referred 
to in the contract and also referred to in 
the deed which has already been offered in 

2q evidence on behalf of the defendant.
(Said agreements, with map annexed, 

marked Exhibit C-10.)
Mr. Cole: Now, I  will read what it says: 

This contract, after describing the land be­
ginning at a point, etc., goes on and names 
the lots in the blocks, and then says “ and 
duly laid out in blocks and lots by the said 
Hannah E. Kelley, a map or plan of which 
is filed in the Clerk’s office of the County of 

2Q Atlantic at May’s Landing, New Jersey,
and a copy of which is attached hereto and 
made a part hereof. ’ ’ Then there are num­
erous restrictions to go in the deed and be 
impressed on the land. It is a contract 
which shows a scheme. Now, after having 
all that it says: “ That all lands which 
shall hereafter be made by accretions from 
the Atlantic Ocean or which shall accrue to 
her to the northward of the present board
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walk”—that is, accrue to Mrs. Kelley, par­
ty of the first part,—“ by reason of the 
same being moved oceanward or by reason 
of the lines of the present Ocean Front 
Park being moved oceanward, shall be sub­
divided into lots of the same size as those jq 
shown on the map aforesaid; that the 
streets shown upon the map aforesaid shall 
be continued to the high water line of the 
Atlantic Ocean; and that all of the follow­

in g  covenants, conditions and restrictions 
shall be binding and enforceable upon such 
additional lots which shall accrue to her by 
reason thereof.” And the deed has the 
same language. Now, my point is Hilton 
cannot come in here now and claim the ben- gQ 
efit of accretions, nor can these people 
claim it, under the contract and under the 
deed.

The Vice Chancellor: Well, I may be 
favorably inclined to that view unless 
something occurs to change the situation.

Mr. Starr: Well, if your Honor please, 
if this conveyance was made to high water 
line then the grantee under the conveyance 
would be the riparian owner regardless of on 
the covenant.

The Vice Chancellor: Yes, if it was a 
deed of a mere rectangular piece of land, 
by monuments, if you choose, making no 
reference to the ocean but which in fact did 
extend into the ocean, ouch a deed, I would 
say, would include the riparian rights, but 
what of a deed made in that form, with a 
map annexed to it on which was delineated 40
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the ocean further southerly, and in which 
• there were covenants—I said deed, I should 

have said agreement, because the agree­
ment was the instrument pursuant to which 
the deed was made—covenants which pro- 

2Q vide that the accretions shall belong to the
grantor t

Mr. Starr: No, it doesn’t say so. There 
is the distinction, if your Honor please. 
The covenant, I  think, is not to be interpre­
ted as claimed by Judge Cole. My conten­
tion is that we are not bound by the delin­
eation on that map. If  it can be shown 
that this conveyance ran into the water the 
covenant does not fit the situation at all. 

2n The covenants were evidently intended to
apply to a large tract of land between Tal­
lahassee Avenue and Columbia Avenue, 
not to this particular piece or this parti­
cular property that was sold. Now, the 
provision is “ that all lands which shall 
hereafter be made by accretions from the 
Atlantic Ocean, or which shall accrue to her 
to the northward of the present boardwalk 
by reason of the same being moved ocean- 

2q ward or by reason of the lines of the pres­
ent Ocean Front Park being moved ocean- 
ward, shall be stub-divided into lots of the 
same size as those shown on the map afore­
said, ”

The Vice Chancellor: Well, that is all 
right so far. There is no trouble about 
that.

Mr. Starr: So there is nothing there to 
indicate that Mrs. Kelley when she made40
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that deed attempted to reserve to herself 
any of the accretions. And “ that the 
streets shown upon the map aforesaid «Ml 
be continued to the high water line of the 
Atlantic Ocean; and that all of the follow­
ing covenants, conditions and restrictions 
shall be binding and enforceable upon such 
additional lots which shall accrue to her by 
reason thereof.’ ’ Now, this covenant 
would have been placed in a deed for one 
lot on Atlantic Avenue, so that it is per­
fectly apparent that the covenant was in­
tended to apply to all of the land, and there 
is nothing by which your Honor can find 
that Mrs. Kelley intended to reserve to 
herself the accretions if, as a matter of 
fact, she conveyed the land into the water. 
It seems to me that is a perfect answer.

The Vice Chancellor: What does it mean 
when it says the lots shall accrue to her?

Mr. Starr: Until the land was sold to 
high water line, and that is a reasonable 
interpretation to be put upon this covenant.

The Vice Chancellor: What have you 
got to say concerning the fact that a map 
is annexed to the agreement which shows 
intervening lots between the lots conveyed 
and the ocean?

Mr. Starr: Well, the intervening lots, if 
your Honor please, are not numbered. 
Your Honor will see that the lots from At­
lantic Avenue to a point 275 feet are num­
bered. Now, it seems to me that is evident­
ial of the fact that it was not assumed that 
these lots were to be conveyed except as

10

20

30

40



96

Argument

they might be conveyed as a matter of law. 
There is nothing in this deed I can see 
which can be taken by yonr Honor to mili­
tate against the proposition that if the con­
veyance as made carried the title to high 

10 water line that then the grantee in that con­
veyance became the riparian owner re­
gardless of the map and regardless of the 
covenant in the deed.

The Vice Chancellor : I  do not think that 
a circumstance that a rectangular piece of 
land extending down oceanward does not 
as a matter of fact call for the ocean is 
conclusive in itself if in fact it does reach 
to the ocean, but it seems, to me where such 

20 a conveyance is made and no call for the
water appears on the face of the agree­
ment or deed, and there is annexed to the 
agreement a map which does) in fact show 
water further southward, that that, taken 
in .connection with the fact that you find no 
call for the water is almost conclusive. 
That is only a first impression. I shall not 
undertake to pass upon that now. There 
may be evidence that throws light on it, 

2q but it is a very powerful circumstance. The
Ocean City Association always conveyed to 
a definite point a few feet short of tbe 
water with a view of saving to itself the 
accretion; the Association was very care­
ful about that, never having conveyed to 
the ocean on a portion of their tract. Here 
are lots that are numbered from 1 to 21, 
and the map on which they are numbered 
shows land between them and the ocean.

Mr. Starr : That is a fact.
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Mr. Cole: That is not all, may it please 
your Honor. It has got to come out in 
the case sooner or later, it cannot be hid­
den. Mrs. Kelley shortly afterwards pro­
ceeded to sell this property, took mortgages 
back running into thousands of dollars, 
Reichner took title from Turner and agreed 
that the high water line was beyond where 
he was taking; Mr. Vare took title from 
Reichner to this very land and subsequent­
ly this controversy arose, and while it may 
be that they went to Hilton to get a deed 
of confirmation upon the idea that he was 
entitled to the benefit of the accretion and 
the fact shows it, yet everybody in this 
case was going upon the hypothesis that 
Mrs. Kelley had land beyond the 275 feet, 
evidence that is going to be indubitable. 
Now, it seems to me it is rather prepos­
terous to say that there is not an implied 
agreement there upon the part of these 
people, her grantees, that the accretions 
were for Mrs. Kelley’s benefit. What else 
could it mean!

The Vice Chancellor: I see the force of 
your contention, Judge Cole, but I cannot 
deny the claim which defendant makes, nor 
the right to show in support of that claim 
the distance to high water mark, unless you 
will concede as a fact that 275 feet from 
Atlantic Avenue reached the water.

Mr. Cole: Oh, well, I  could not do that. 
I  think the fact is the other way, and we 
will show it before we get through, only I 
thought we might save time.

10
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30

40
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The Vice Chancellor : Well, in the ab­
sence of such a stipulation I cannot deny to 
the defendant the right to show that it 
went to the water.

Mr. Cole: We contend it did not go to 
IQ the water and we will show it before we

get through.
By Mr. Starr: Q. Mr. Martin, where do you 

live? A. I live in Atlantic City.
Q. What isi your business! A. I  am in the real 

estate business.
Q. Did you have any knowledge of the tidal 

conditions along the beach front from Kingston 
Avenue, to Berkley Square prior to the time the. 
Kelley bulkhead was built? A. Well, I  can’t  say 

20 just when the Kelley bulkhead was built, but 
from ’84 up to about ’02 or ’03 I used to use the 
beach nearly every day, driving from Ventnor up 
to Atlantic City and back.

Q. How did you come to use the beach? A. 
Simply because at that time, along about the ’90’s, 
there was no other way to get up except on the 
beach or what we called the road back of the sand­
hills.

Q. Now, do you remember the fact that the 
30 Kelley bulkhead was built ? A. I  was filling land 

back of Millidgeville Avenue the time they were 
building the bulkhead there. I was in the dredg­
ing business then and we owned property—the 
Ventnor Dredging Company owned property 
from Trenton Avenue, I think, down to Millidge­
ville, and we were filling that property up just 
about that time, but I didn’t go out on the beach 

40 to see what they were doing there.'
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Q. Yes. Well, now, how often would you trav­
el along the beach during the latter part of 1901? 
A. Well, sometimes two or three times a week 
then, because we had moved up to Atlantic City 
then, I had been living at Ventnor, and while we 
had one scow at Ventnor we had another one up 
in Atlantic.

Q. Do you know where Mrs. Vare’s property is 
at the present time? A. I have seen it, but I—

Q. At the foot of Berkley Square? A. At the 
foot of Berkley Square, it is called now, I  believe.

Q. Well, now, what did you observe with refer­
ence to the ordinary high tide or high water prior 
to the time the bulkhead was built? A. Well, 
when I was driving up and down the beach at that 
time the high water would be anywheres from 150 
to 200 feet south of Atlantic Avenue.

Q. Would that be inside or outside of where the 
bulkhead was built? A. Well, I don’t  know, now, 
—I don’t know exactly how many feet the bulk­
head was built, but I  can tell you the tide came 
from 150 to 200 feet to Atlantic Avenue.

By the Vice Chancellor : Q. That was about 
what year? A. That was along in the ’90’s, 1900. 
Along in the ’90’s they built a bulkhead at Jack- 
son Avenue and filled it in there and that made a 
change in some portions of the beach.

Q. You said 150 to 200 feet? A. From 150 to 
200 feet,

Q. In about 1900 or 1901? A. That is about 
the usual—there is not much change in the ordi­
nary run of tides there, or hadn’t  been up to that 
time.

By Mr. Starr: Q. Now, after the Kelley bulk­
head was built—the testimony is that was built 
m 1902̂ —would you say whether or not the ordi­
nary high water washed the bulkhead? A. Well, 
if it wasn’t bulkheaded on a straight line there—
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it must certainly have washed the bulkhead, be­
cause if there was any low place there it would 
run away past it, on either side of it.

Q. Now, after 1901 have you any knowledge of 
the tidal conditions at that point ? A. Oh, I used 

IQ to drive down the beach occasionally and back 
I had sold some—we had a piece of beach front 
at Austin Avenue that we sold.

Q. And where is that located? A. Austin Ave­
nue is about five blocks below Berkley Square.

Q. Could you drive along the beach at high 
tide ? A. No, sir, could not.

Q. Was there any space on the beach at all out­
side of the bulkhead that you could drive on at 
high tide? A. At low water you could.

2q Q. I mean at high tide? A. Now, I can’t say 
positively about that, because, you see, that street 
was built then and I commenced to use the street 
to drive on.

Q. I am speaking about the time immediately 
after the bulkhead was built. Do you recall 
whether or not the water came up to the bulkhead? 
A. I can’t say, because I didn’t go down and ex­
amine that, but I know the general conditions be­
fore that beach was bulkheaded, that the tide was 

2Q within 150 to 200 feet of the railroad track.
Q. And that is on Atlantic Avenue? A. That 

is on Atlantic Avenue. In fact, I have seen it 
over the railroad track.

Q. I suppose that would be an extraordinary 
tide ? A. That would be a storm tide.

Q. The line of high water which you have been 
speaking of—was that extraordinary or the ordi­
nary usual tide? A. That was what I would call 
the ordinary high water, the wind to the south- 

^  ward.
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Q. No unusual conditions to make a higher 
tide? A. No. Sometimes it would run a little 
further than others.

CROSS-EXAMINATION by Mr. Cole:
Q. Did you make any measurements ? A. Did 

I ever make any measurements?
Q. Yes. A. Not at that particular point.
Q. Your figures are simply an estimate? A. 

They are an estimate. I will tell you how I esti­
mate it. I hauled hay up the beach and we used 
to go off around Austin Avenue at Aunt Pattie’s 
and the pull there was very high, was about 100 
foot, that was at Austin Avenue, what I call dry, 
until at Sacramento Avenue the pull of the beach 
was probably 75 foot.
. Q. Have you any present recollection that you 

were in front of Berkley Square at the beach in 
August, 1901? A. I couldn’t say I was there in 
August, 1901.

Q. Have you any present recollection that you 
were there in December, 1901? A. I only know, 
Judge, from going up and down the beach, that 
is the only way. Sometimes I would drive up the 
beach from Ventnor to Boston Avenue, coming off 
at Boston Avenue.

Q. Have you any present recollection of the 
bulkhead that has been referred to as the Kelley 
bulkhead? A. I  remember there was a bulkhead 
being put there sometime around 1901 or 1902.

Q. Do you remember having seen it after it was 
constructed? A. I wouldn’t swear that I had 
gone down there and seen it.

Q. Have you any present recollection of hav­
ing seen the ordinary tide wash against that bulk-
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head? A. Not against that particular bulkhead, 
because I wouldn’t be down on the beach there.

Q. That is the question. I  want to know 
whether you have any present recollection about 
that particular bulkhead? A., No; I  haven’t  got 

10 any recollection of that particular bulkhead.
By Mr. S ta rr: Q. In 1901 where were you liv- 

'• ing? A. I was living on Hartford Avenue then.
Q. And you were engaged in business at Vent- 

nor then? A. I  was engaged in the dredging 
business.

Q. And how often would you go up and down 
the beach-in the summer of 1901? A. If the tide 
suited inside I would drive down the beach nearly 
every day, if it didn’t I would drive down the 

20 street. We had a couple of scows at Ventnor and 
one working up at Albany Avenue.

JOHN S. LEEDS, a witness produced in be­
half of the defendant, being duly sworn according 
to law, on his oath says—

By Mr. S ta rr: Q. Mr. Leeds, what is your occu- 
30 Potion now? A. At this time I was in the gen­

eral contracting business and street building.
Q. I  mean at the present time what is your oc­

cupation ? A. I  am in the employ of the city, in 
the board of assessors.

Q. In 1901 what was your occupation? A. I 
was in the general contracting business and 
street building.

Q. Did you know Hannah Kelley? A. Very 
well.40
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Q. In 1901 did yon do any work for her? A. 
Either in the spring of 1901 or 1902—I couldn’t 
say positively which but I  think in 1901—I made 
a contract with Hannah Kelley to improve the 
land from the center line of Columbia Avenue to 
the center line of Bartram.Avenue, from Atlantic 
Avenue as far down as it was proper to grade.

Q. This, was in what year? A. 1901, I  think; I  
won’t say positive. It was either 1901 or 1902.

Q. And what did you do as an incident to that 
contract? A. There were some small hillocks on 
this property, and as the beach formation always 
is hollow in spots and hills where the sand blows 
up, I leveled these off and built the streets that 
intervened between those points.

Q. Now, did you have occasion to .observe the 
condition of the land immediately on the west of 
that?

By the Vice Chancellor: Q. Did you say you 
also built streets between those blocks on her 
property? A. Yes, sir.

Q. That is, you laid out the streets ? A. I  laid 
out the streets and improved the land from the 
center line of Columbia Avenue to Newton and 
Petroff’s land, where they commence.

By Mr. Starr: Q. Do you remember what 
street that was where their property began?

The Vice Chancellor: He said from Col­
umbia Avenue to Bartram. That would 
pass over Berkley Square.

Mr. Starr: No, Bartram is east.
The Vice Chancellor: Here is Bartram 

on the map. I am taking it from this map.
Mr. Starr: Well, it is the other direc­

tion, if your Honor please.

IQ
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(Question repeated.)
A. I can’t recall the name of the street just at 

the present moment hut Petroff and Newton’s 
land joined Hannah Kelley’s land, they each had 
two blocks.

10 Q* Well, now, do you know where Berkley 
Square is now? A. Yes, sir.

Q. Do you know where Kingston Avenue is? 
A. Yes, sir.

Q. Is that part of the land that you improved? 
A. Yes; Kingston Avenue was then Millidgeville 
avenue, it has been changed, the name of it.

Q. And what about Berkley Square? Did you 
improve land there? A. Hannah Kelley named 
Berkley Square.

2q Q. Do you remember when that was done? A. 
All about the same time.

By the Vice Chancellor: Q. I misunderstood. 
Your contract with Hannah Kelley included the 
leveling of the land from Columbia Avenue down 
to Berkley Square? A. Yes, sir; that portion 
which Ryan & Collins purchased from her after­
wards.

Q. You said that your contract was from Co­
lumbia Avenue to Bartram, which I understood at 

2q first would pass over Berkley Square. A. Well, 
I had two or three separate contracts then, but in 
the aggregate they covered it.

By Mr. Starr: Q. Now, do you remember the 
fact of the bulkhead being put there by Mr. 
Higbee from Bartram Avenue toward the west, to 
Berkley Square? A. Yes, sir.

Q. Before that bulkhead was put there did you 
have occasion to observe the tidal conditions along 
the ocean front at that place—from Bartram Ave- 

4Q nue to Berkley Square? A. I  did.
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Q. Where, with respect to the bulkhead or the 
line of the bulkhead before it was built, did ordi­
nary high water comet A. Well, I  wouldn’t pre­
sume to establish high water mark, but ordinarily, 
day in and day out, before the beach had been dis­
turbed, the high water line came somewhere with- jq 
in the line of that bulkhead, possibly fifteen or 
twenty feet.

Q. In which direction? A. Inside of the bulk­
head.

Q. Toward Atlantic Avenue? A. Yes. The 
reason that I  know that is because I put down, a 
brush jetty, like a worm fence, in order to catch 
sand so that Hannah Kelley’s property would be 
filled further towards the boardwalk.

Q. Now, where was that brush located with re- 
spect to the present location of the Hannah Kel- U 
ley bulkhead? A. That brush was located hori­
zontally along the .beach front somewhere within 
twenty feet of that present bulkhead.

Q. Inside or outside? A. Inside.
Q. Toward Atlantic Avenue? A. Yes.
Q. Well, now, when you put that brush there 

did the ordinary high water come up to the line 
of the brush? A. Well, that would be hard to 
say because about that time we began to take sand qn 
off of the beach to fill this land with. Petroff and 
Newton were filling their blocks at the same time, 
and possibly half of the sand to fill this land came 
from off of the beach front.

By the Vice Chancellor: Q. Where was this 
brush put by you? Down by Berkley Avenue or 
further up toward Columbia Avenue? A. Well, 
it was put about midway, I  would say—she had 
two blocks there and I presume, as near as I  can 40
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tell, that it was about in the center of those two 
blocks.

By Mr. Starr: Q. And how long was the brush? 
How long did it extend along the beach? A. Oh, 
150 to 200 feet.

10 By the Vice Chancellor: Q. *The bulkhead did 
not extend easterly that far, did it? A. There 
was no bulkhead there, Judge, when I put this 
brush down.

Q. But when it was put there did’ it extend east 
as far as your brush? A. I couldn’t  say about 
that, because the brush had all washed away be­
fore the bulkhead was built or been covered up, 
what hadn’t  covered was washed away.

By Mr. S ta rr: Q. What do you mean by washed 
20 away? A. I  mean that the storm tides had come 

in and lifted the brush, carried it away.
Q. Now, when you put the brush there—do you 

remember when that was? How long before the 
bulkhead was built there? A. I t  was during this 
contract, I  took the contract about—early in the 
spring and finished in the fall.

Q. You think that was in 1901? A. That is my 
recollection.

Q. Did you actually work yourself on that con- 
30 tract? A. I  was there all the time that the work 

was being done.
Q. Did you know of a sale of that block or two 

blocks to Hilton by Mrs. Kelley? A. I knew that 
it was sold through Ryon & Collins at that time, 
yes.

Q. Well, now, who filled in the land back of the 
bulkhead after the Kelley bulkhead was built ? A. 

¿in Now, what do you refer to,—the piece that Ryon 
& Collins controlled?
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Q. Yes. A. Why, Mr. Collins had men to throw 
the sand over there from in front of the bulkhead 
up over the bulkhead, and then he employed me 
with horses and scoops to scoop it back and level 
it down after it was thrown up.

Q. Now, what was the condition of the land im­
mediately inside of the bulkhead before it was 10 
filled up? I mean inside toward Atlantic Ave­
nue. A. I didn’t get that question.

Q. Well, was it ordinary beach land ? A. I t  was 
all ordinary beach land.

Q. No sand dunes immediately inside of the 
bulkhead, adjoining the bulkhead? A. No, the
sand dunes were along the railroad in all cases, 
Judge.

Q. And who paid you for leveling off the sand? 
A. Hannah Kelley.

Q. And Mr. Collins, you say, directed you to do 
■■■’ , Mr- Collins Paid me for that portion 

which he threw over the bulkhead, I  think. Now, 
you understand, my dealings with Mr. Collins was 
a separate affair from Hannah Kelley. My con­
tract with Hannah Kelley was to make as much 
land as was practicable, and after that contract 
was_made she then sold to Ryon & Collins, or John 
M. Hilton, I think.

Q. Now, how far from Atlantic Avenue did yoi 
<wel off the land under your contract with Mrs 

Kelley? A. Well, that question leads into an 
ottier. As I said before, I  had two or three con 
tracts that tied in together.

Q- I am speaking now of the block betweei 
ngston and Berkley Square. How far south o] 

Atlanbe did you level off? A. X couldn’t answei 
mat, 1 couldn’t answer that.
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Q. What is your best recollection? A. Why, I 
presume 225 feet. I think there was about 50 feet 
there that had to be topped np, the sand Mr. Col 
lins had thrown over on two of the streets, fr:m 
Berkley Square to Kingston Avenue, I built those 
all the way down to the bulkhead.

Q. After the bulkhead was built did'you, ob­
serve whether or not the waters of the ocean 
washed the bulkhead? A. Well, just as it is to­
day and always has been. The tides come and 
the tides go. One day the water is out near the 
boardwalk and the next day it is somewhere else.
I  have seen—in fact, there was an incident oc­
curred while I was working on that land that the 
life saving crew had to go out and rescue the men 

2q working on the boardwalk with a life-boat, and I 
have seen times when I could walk outside of the 
boardwalk.

The Vice Chancellor: I have lived on the 
seashore most of my life and I have always 
had the opinion that the line of high water, 
ordinary high water mark, was a myth and 
that it was a mistake, on the ordinary At­
lantic coast, at least, to recognize it as a 
fixed boundary. I have camped on these 
wild beaches, when they were in their wild 
condition, for weeks and even months at a 
time, gone in swimming in the surf every 
day, and I am pretty nearly able to say that 
no two days would you find the maximum 
point at which the water would wash up the 
beach to correspond, and why the Courts 
have ever adopted or undertaken to fix up - 
on a definite line as the line of ordinary 
high water mark I do not know. It seems40
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to me it is almost an impracticable thing. 
Those conditions that I suggest would ob­
tain from day to day, and if you move on 
for a few weeks you get different lunar con­
ditions and the tides are affected material­
ly, so that one month will not be the same 
as another month. When the moon gets at 
certain points the tides will be almost 
storm tides without any storm, then again 
they go to the other extreme, tides so low 
that a high tide is what at other times is 
a low tide. You take the men who follow 
oystering and clamming in the bays: An 
ordinary question is, to one who has been 
out on the bay at work from one who has 
not been out, “ Did you have a good low 
water today!” Some low waters are 
scarcely less than other high waters'. A 
clammer will one day get in a full day’s 
work because there is what they call an ex­
tremely low low water, and another day, to 
use their language, “ There was no low tide 
at all today.” And the same variation 
exists with reference to high tides. It is a 
difficult problem to tell where high water 
mark is or ought to be on a given date or 
a given year. It is not twice in the same 
place except by accident. A bayman very 
often does not get one-half the hours to 
work one day that he does another on ac­
count of the tide being extremely high, or 
high high, or extremely low, low low. I 
have grown up on the seashore, bom on a 
clam-shell, as sometimes we call it, and I 
cannot forget those things that I  have seen
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and known of. I  have suffered myself from 
the irregularity of tides when I have had 
my day’s sport planned. I only make those 
suggestions as rambling thoughts of my 
own experiences that I  find it difficult to 

10 forget.
Mr. Cole: At all events it is a very fee­

ble thing to base a title to land on.
By Mr. S ta rr: Q. Mr. Leeds, do you know why 

that bulkhead was built there— A. Yes.
Q. —oh a line 275 feet from Atlantic Avenue? 

A. Because Hannah Kelley had sold Ryon & Col­
lins 275 feet.

Mr. Cole: Now, this must be hearsay.
The Vice Chancellor: I doubt the compe- 

2q tency of that.
Mr. Starr: I  think myself it is incompe­

tent.
Q. Do you know whether or not there was any 

brush put on the outside of the bulkhead after it 
was erected to protect it? A. I never knew of 
any brush being put outside.

Q. What say? A. I never knew of any brush 
being put outside of the bulkhead. It might have 
been put there by Ryon & Collins but I  never 

oq knew it. There wasn’t any brush put out there 
while I  was there.

CROSS-EXAMINATION by Mr. Cole:
Q. Did you finish your work under your con­

tracts with Mrs. Kelley before or after the com­
pletion of the bulkhead? A. You have reference 
to the Ryon & Collins bulkhead ?

Q. Yes, the one that has been called here the 
. Kelley bulkhead. A. Well, I  continued on there
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where they left off with a bulkhead and came up 
to the center line of Columbia Avenue.

Q. Working for whom? A. Hannah Kelley.
Q. On the bulkhead? A. I started in from 

where Higbee left off on the Ryon & Collins bulk­
head and came up to the center line of Columbia 
Avenue with the bulkhead on the same line, for 
Hannah Kelley. That is why I know it was 275 
feet from Atlantic Avenue.

Q. Did you have any work for Mrs. Kelley 
other than the construction of the bulkhead? A. 
Yes.

Q. Was that before or after you got the con­
tract for the bulkhead? A. Both.

Q. Did you do any work for Mrs. Kelley out­
side of the bulkhead after the bulkhead was com­
pleted? A. Repeat that question.

(Question repeated.)
A. I hauled sand from outside of the bulkhead 

after it was completed.
Q. For whom did you haul it? A. Hannah Kel­

ley.
Q. For what purpose? A. To fill in the land 

back of her bulkhead.
Q. And was it her land at that time?

Mr. S ta rr: I  object to that.
Q. By “ back of the bulkhead” do you mean the 

Ryon & Collins or her bulkhead ? A. Well, it was 
all being filled at the same time.

Q. And where did you get your sand from? A. 
I got all of the sand that was necessary to fill up 
the lands owned by Hannah Kelley originally 
from outside of the bulkhead to fill inside.

Q. And was it in front of her property? Or, 
put it differently; Was it between Berkley Square
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and Kingston Avenue? A. Well, I got the sand 
from wherever the tides had deposited it the night 
before sometimes,.

Q. Did you get any instructions from her as to 
where you were to go and get this sandf 

10 Mr- S ta rr: I object to that. I t is imma­
terial.

The Vice Chancellor: I do not think that 
is competent, Judge. I  will not exclude it 
if you think it might be competent but I 
hardly think it is.

Mr. Cole: Well, they have proved the 
fact that sand was used from the outside 
of the bulkhead to put inside, I thought we 
might have a right to know—

20 The Vice Chancellor: I doubt whether
her acts in relation to the property would 
be competent to bind the other slide.

Q. Mr. Leeds, have you any clear recollection 
at this moment as to where what you call ordinary 
high water was in August, 1901, in front of Berk­
ley Square ? A. As I said in the first place, I 
couldn’t establish any particular mark. The tide 
was somewhere in the location of that bulkhead 
in that year that you speak of, in August, 1901. 

qq Q. And were there times during 1901 when or­
dinary tide was oceanward of the bulkhead? A. 
I have seen the tide hit that bulkhead there and 
fly thirty feet in the air, the water; I have seen 
other times when the water at high water was 
twenty or thirty feet the other side of the bulk­
head.

Q. During 1901? A. During 1901.
By Mr. Starr: Q. Now, Mr. Leeds, you said 

you worked on another bulkhead for Hannah Kel-
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ley. Where was that located? A. That was a 
continuation of this bulkhead that you speak of.

Q. Toward the east? A. Toward the east.
Q. Same character of bulkhead? A. About the 

same character, only it was not as expensive. It 
was built out of second-handed lumber, more of a jq 
temporary affair.

Q. Well, now, was there any difference along 
there, from Bartram Avenue toward the west 
down to Berkley Square, so far as the line of ordi­
nary high water was concerned? A. There was a 
cove in the beach, always was a cove, in the beach, 
the further down you went, commencing from Co­
lumbia Avenue and going down toward Jackson, 
it made a horse-shoe bend in there, the cove.

Q. Now, where was that horse-shoe bend with 
reference to Berkley Square? A. Well, Berkley 
Square would not have been in the narrowest 
point from Atlantic Avenue, it would have been 
about mean—between, with regards to this parti­
cular property.

Q. Now, in answer to Judge Cole you said some­
thing about taking the sand from outside of the 
bulkhead where it had been deposited the night 
before. What do you mean by that? A. I mean 
that we would work today and we would dig deep 
holes, say two to three feet deep, and to-night’s . 
tide would come in and push the loose sand up 
against the bulkhead again, and then in the morn­
ing the men would throw it up over the bulkhead.

Q. That was after the bulkhead was built ? A.
Yes, sir.

By Mr. Cole: Q. Mr. Leeds, do you remember 
when the Newton bulkhead was built? A. Yes, 
sir.

40
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Q. Was that before or after the Hannah Kel­
ley? A. Well, there wasn’t very long between 
any of those bulkheads, either the one that I  built 
or the first one, the one that Higbee built on the 
Hannah Kelley property.

jq Q. Do you recall where the tide came with re­
spect to the Newton bulkhead? A. Very well, 
yes, sir.

Q. Well, how did it come? A. At the lower end 
of the Newton bulkhead, at Jackson Avenue, there 
was a hole washed out where the sea had splashed 
up and been blown over, washed out there twenty 
or thirty feet square and as deep as this ceiling.

Q. Was the Newton bulkhead on a'line with the 
Hannah Kelley bulkhead? A. They were all on 

20 a line.
Q. All on a line? Are you quite sure about 

that? A. They were about on a line.
Q. What do you mean by “ about” ? Within a 

foot or two ? A. I never saw any siurveyor with 
instruments down there. They were put down by 
carpenters.

By the Vice Chancellor: Q. If this map is right 
the Newton bulkhead is some thirty-five or forty 
feet outside of the line of the Kelley bulkhead, 

30 isn’t it?
Mr. Starr: That is a different bulkhead.

A. There have been several bulkheads built 
since the time that we speak of, Judge.

Q. Then you do not have- reference to where the 
present concrete bulkhead is? A. No, not the 
concrete bulkhead, no, sir.

Q. There was one ahead of that, was there? A. 
40 Just a sheath piling and cedar posts.
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By Mr. Starr: Q. And that was built from 
where to where, Mr. Leeds? A. That was built 
from where Ryon & Collins left off to the center 
line of Jackson Avenue.

Q. Towards, the west? A. Yes.
By the Vice Chancellor: Q. That was inside of 10 

where the present concrete bulkhead of Newton U 
is? A. Yes.

JOHN W. COONEY, a witness produced in be­
half of the defendant, being duly sworn accord­
ing to law, on his oath says:

By Mr. Starr: Q. Mr. Cooney, where do you on 
live? A. Atlantic City.

Q. What is your present business? A. Con­
tracting and pile-driving, bulkhead building, pier 
building.

Q. What was your business in 1901 or 1902? A.
Pile driving, bulkheading.

Q. Did you have anything to do with the plac­
ing of some piling or brush piling at the lower 
end of the beach, around Berkley Square and 
Kingston Avenue? A. I  built two bulkheads o0 
there, Mahlon Newton, Petroff & Emley, and the 
Kelley bulkhead was built ahead of us, and I  put 
in some piling, brush and sand bags for Mrs, Kel­
ley in front of her bulkhead.

Q. Now, when did you build the Newton bulk­
head? Do you remember? A. Nineteen hundred 
and two.

Q. And had the Hilton or Kelley bulkhead 
been constructed at that time? A. Yes, it was 40 
previous to the Newton bulkhead.
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Q. And the Newton bulkhead began where? A. 
Pardon me. It was previous to the second bulk­
head I built for Newton. I was back doing work 
when Turner’s boiler washed down.

Q. Where was the' first bulkhead you built 
jq there? A. For Mahlon Newton.

Q. Where was it located? A. That was located 
from Berkley Square down to Jacknon Avenue.

•Q. Do you remember when you built that? A. 
About 1902.

By the Vice Chancellor: Q. About when? A. 
1902, sir, I judge around 1902. I  couldn’t say ex­
actly the time.

By Mr. S ta rr: Q1. Where was that located with 
reference to the line of the Kelly bulkhead? Was 

2q it inside or outside? A. Well, it was on about the 
same line, there was very little difference; I think 
Kelley’s extended a little further, not much.

Q. Now, did you observe the tidal conditions 
while you were doing that work? A. Yes.

Q. Where was the ordinary line of—rather the 
line of ordinary high tide at Berkley Square? A. 
There were certain days that we could not work, 
we had to knock off—with the water, some days we 
might get in a full day but very rarely.

30 Q- Well, where was the line of ordinary high 
water? A. I  have seen the high water come with­
in 190 feet of the railroad track while we was 
working there.

Q. Was that inside or outside of the line where 
the bulkhead was built? A. Oh, inside of the 
bulkhead.

By the Vice Chancellor: Q. That was 'which 
bulkhead? A. Newton. I had nothing to do with
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the Keiley bulkhead, only just putting in brush 
and sand bags.

By Mr. S ta rr: Q. Now, did you place anything
7  Ar Ud7 n7 h“ ? 111 front of the KelIey bulkhead?
A. Mrs, K elley give me a contract to put in piling
brush and sand bags. I  done the same for Mahlon 
Newton and Petroff and Emley.

Q. Where was that placed? A. About eighteen 
to twenty feet on the outside of her bulkhead, to- 
wards the ocean.

Q. And was that at Berkley Square? A. From 
.berkley Square.

Q. Which direction? A. She was above Berkley
Square. Newton started at her property and went 
on down.

Q. Do yon remember when the Kelley bulkhead on 
was built or started? A. Well, my recollection 
brings the Kelley bulkhead in 1902; I  don’t know

buUUnl902Ong’ ^  1 SWear U was'
Q. And when did you put the brush piling in 

fron of it ? A. In 1902, while I  was doing Mahlon

Newton S 1 d°ne three gobs for Mr- Mahlon
Q. Why Hid you put the brush piling there? A 

io  stop the sea from hitting it and to make sand. 30

storm tide”8 Wlmt? A’ Hltting the bulkhead on
Q. Now before the Kelley bulkhead did you 

save any knowledge of the situation? Before the 
Nelley bulkhead was built did you know that beach

A' Yes’1 worked in and
Q. Where, with respect to the line where the 

Kelley bulkhead was subsequently placed, was the 40
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ordinary line of high water before the bnlkhead 
was built ? A. Well, I  have known it—oh, around 
190 to 200 feet from the railroad track at that 
point, all the way down around there for blocks, 
three blocks.

10 Q. Now, after the Kelley bulkhead was built did 
ordinary high water wash it? A. Yes, some days 
it would, and I  have seen westerly winds—it would 
never touch it.

Q. Well, with the tide uninfluenced by conditions 
of wind or storm ? A. Oh, ordinary tides it would 
wash up around there I  guess for eighteen to 
twenty feet above it.

Q. What do you mean ‘‘by above i t ” ? A. Wash 
beyond it, towards the railroad tracks.

20 Q. Towards Atlantic Avenue? A. Yes. I have 
seen storm tides go right up to Atlantic Avenue.

CROSS-EXAMINATION by Mr. Cole:
<QC But when the wind was from the west it 

wouldn’t touch the bulkhead? A. Wouldn’t touch 
it at all, sir, work there all day without touching 
it. .

Q. And how far would it be away from the bulk­
head then? A. I  have seen it 20 feet away from 

30 the bulkhead.
Q. Under normal condition? A. Under normal 

conditions it would hit the bulkhead all the time, 
pretty much.

By the Vice Chancellor: Q. When was that? 
A. Sir?

Q. When? A. While we were working there, or­
dinary tides it would hit the bulkhead.

Q. When? About what time? When the bulk- 
40 head was being built? A. When I was building
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Mahlon Newton's bulkhead. * I  had nothing to do 
with the Kelley bulkhead at all, your Honor.

By Mr. Coler.Q. Well, have you been talking 
about the Newton bulkhead—about the tide wash­
ing it, or the Kelley bulkhead? A. Well, it was 
about on the same line, Judge. jq

Q. Isn 't it a fact that the tide made in nearer 
to Atlantic Avenue as you went down the beach?
A. Bulkheads will make beach and prevent the tide 
from coming to it.

By the Vice Chancellor: Qi: Were you putting 
this brush outside of high water mark? A. Inside 
of high water mark, your Honor. We always 
build bulkheads—the bulkheads we built is gen- 

; erally between high and low water mark.
Q. I thought you were putting your brush out- 20 

side of the high water mark. A. Outside, towards 
the ocean to protect it.

Q. But inside of the high water mark, did you 
say? A. Yes, sir, inside of the high water mark.

Q. And you were putting your brush some ten 
or fifteen or twenty feet outside of the bulkhead?
A. Outside the bulkhead.

Q. And that was in what year? A.1902*.
Q. And that was in front of the Kelley bulk­

head? A.. Yes, sir, all the way down. 30
Q. Then I don’t understand what you mean by 

saying ordinary high tide came inside of the bulk­
head? A. Above the bulkhead, ordinary tide 
would come up there about eighteen or twenty 
feet, but with the westerly wind wouldn’t touch 

..the bulkhead.
Q. I may have misunderstood you. I under­

stood you to say that the time you were putting ^
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the brush there, in 1902, the Kelley bulkhead was 
already built? A. Yes, sir.

Q. But it hadn’t been built long? A. No.
Q. But you were putting your brush inside or 

oceanward of what you considered ordinary high 
10 watermark? A. Here is the Kelley bulkhead (in­

dicating), your Honor, and I  was outside towards 
*■ the ocean about eighteen to twenty feet away from 

her bulkhead, towards the ocean.
Q. Yes. A. To protect the bulkhead.
Q. Now, then, were you putting your brush in­

side or outside of what would be the ordinary 
high water mark of the ocean-—what you would 
call the ordinary high water mark? A. I would 
be on the inside of high water mark.

J  20 Q- With your brush? A. With the brush, and 
we filled bags with sand, and we would put pil­
ing in in place of putting stone, generally we 
put stone, rock, we put sand bags.

Q. Well, I  don’t understand how it is when you 
say that, that you still say that the line of or­
dinary high water mark was inside of the line of 
the bulkhead? A. Here is the line of the bulk­
head (indicating) ; the high water mark would 
run 20 feet above this line of bulkhead; some days 

30 we had to knock off, we couldn’t work, the water 
would drive us out of there that was* eighteen or 
twenty feet away from the line of her bulkhead, 
towards thé ocean, that is what I would call in­
side of the high water mark, if the high water runs 
to there would, in fact, that is what I would call 
inside.

Q1. What I  am trying to find out is where the 
average if you could find the average—high 
water mark was, uninfluenced by winds, either
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southerly or northerly winds, or westerly or east­
erly Winds, and then what I want to know is, would 
your brush be inside of the ordinary high water 
line or would it be outside? A. On the high water 
it would always be in the water, the water would 
ran away above, your Honor.

Q. Above your brush? A. Oh, away above our
brush.

Q. Well, then, I havn’t understood your an­
swers before.

Mr. Starr: It is a question of what he 
means by inside.

A. I mean inside of the high water mark. The 
water comes here (indicating). I  would call this 
inside of the high water, towards the ocean.

Q. Well, then, you would put brush where the 
water or ordinary tide would wash it? A. Oh, 
yes, sir; yes, sir, all the time.

Q. How can you hold it down? A. We would 
fill bags with sand and put it on top of the brush 
and mattress it with wire. I  done the same for 
Mr. Newton, Mrs. Kelley and Petroff & Emley.

Q. And it would wash over it? A. Every day. 
Some westerly winds, when we were there, the 
tide wouldn’t touch us at all, and there has been 
days we have been working on the brush we would 
knock off because of the high tides.

By Mr; Starr: Q. Now, Mr. Cooney, in 1901, 
in the latter part of 1901, say from August, to 
the first of January, 1902, what was the condition 
of high water at that point Berkley Square, if you 
know? A. It seemed to be a kind of a slue in 
there, it would come up pretty near—well, about 
190 feet of the railroad. John Yeung’s pier we t 
up while I was building Mahlon Newton’s bulk-
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head and it tore down piling 50 foot long, 10 by 10. 
they were washed off of there and came over 

- clear on top of my bulkhead within twenty feet of 
the railroad track.

By Mr. Cole: Q. Yon are talking about a storm 
10 now, aren’t you! A. That was a storm tide.

By Mr. Starr: Q. Did you have knowledge of 
the condition about which you have testified in 
the year 1901? A. Yes. I  built more bulkheads 
down that way than any other man in the county.

Q. Bid you bid on the building of the Kelley 
bulkhead? A. Yes.

Q. That was afterwards built by Mr. Higbee? 
A. Yes. Turner beat me.

Q. You bid on that? A. I bid on that job.
20 By Mr. Cole : Q. This work that you were do­

ing for Mrs. Kelley, outside of what you call the 
Kelley bulkhead, was done after the bulkhead 
was built and after it was sold to Collins, wasn’t 
it? A. No. Mrs. Kelley paid me and gave me the 
contract. I built it for Mrs. Kelley.

*Qi. But, I  say, this work that you did for Mrs. 
Kelley outside of the bulkhead, where you put 
this mattressed work that you speak of— A. Yes.

Q. That was done for her after the bulkhead 
had been built and after she had sold the land to 
Collins, wasn’t it ? A. I  don’t know about selling 
the land but it was after the bulkhead was built.

Q. And in 1902? A. 1902.
Q. How late in 1902? A. I  guess it was in the 

fall of 1902, sir.
Q. Did you see Collins around there at the time? 

A. No.
Q. Did you see Hilton around there at the time?

40 A- Once in a while I  would see Mr. Hilton.
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Q. Did yon ever see Collins around there while 
your work was going on? A. I may have.

Q. How large was your contract? What did it 
amount to in dollars and cents—your contract 
with Mrs. Kelley? A. I think I. got—my job for 
Mrs, Kelley run to about one hundred and seventy- 
five to1 two hundred and twenty-five dollars.

Q. And this work that you were doing for her 
outside of the bulkhead was right in front of 
Berkley Square, wasn’t it? A. Above Berkley 
Square, adjoining Petroff & Emley, and I  went all 
the way down.

Q. I don’t care about that, I  am talking about 
Mrs. Kelley, in front of Mrs. Kelley’s property. 
A. Yes, sir.

Q. Between Berkley Square and Kingston Ave­
nue? A. Yes, sir.,

By the Vice Chancellor : Q. And extending all 
the way down? A. Yes, sir.

Q. For Mrs. Kelley? A. For Mrs. Kelley, and 
then joining it with Mr. Newton and Petroff & 
Emley, all the way down.

By Mr. Cole: Q. But Mrs. Kelley’s you only 
put, you say, as far as Berkley Square ? A. For 
her front.

Q. And you put this brush work down for her? 
A. Yes, sir.

Q1. After the bulkhead was built? A. Yes, sir.

WILBEBT S. HIGBEE, re-called:

By Mr. Starr: Q. Mr. Higbee, when you testi­
fied at the first hearing with reference to the fact
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that yon were interfered with by the water in the 
building of the bulkhead, and also that the ordi­
nary high tide extended inside of the bulkhead, 
did you refer to a time before or after the storm 
occurred! A. Principally after, after the storm. 

10 Q. Well, did you observe whether or not the 
water came up to the bulkhead before the storm! 
A. I couldn’t say positively, but I think it used to 
come up, and possibly not to interfere with us un­
til after the storm.

Q1. But it came up to the line of the bulkhead! 
A. It did, as I  remember it, yes, sir.

Q. And did it extend toward Atlantic Avenue be­
yond the line of the bulkhead before the storm! 
A. Well, I think it did, as I remember it, we were 

20 very cautious to leave our lumber at nights out 
above or beyond the bulkhead so as not to have the 
tide interfere with it, I  think we used that pre­
caution.

Q. Toward Atlantic Avenue? A. Toward At­
lantic Avenue, yes, sir.

No Cross-examination.

30 FORREST B. ENGLISH, a witness produced 
in behalf of the defendant, being duly sworn ac­
cording to law, on his oath says—-

By Mr. Statr: Q. Mr. English, what is your 
business! A. Insurance.

Q. And where do you live! A. Philadelphia.
Q. Do you own property in Chelsea, in the 

40 neighborhood of Berkley Square! A. Yes, sir.
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Q. Where is your property located? A. 114 
South Plaza Place.

Q. And where is Plaza Place with reference to 
Berkley Square? A. About what I would call two 
blocks south.

Q. You mean two blocks west, don’t you? A.
Oh, yes. , ' '

Q. Towards Longport? A. Yes,* toward Long- 
port.

Q. And about how many feet ? A. From Berk­
ley Square to Plaza Place ?

Q. Yes? A. I  guess it is 250 feet, isn’t it?
Q. When did you build there? A. I started to 

build in 1904.
Q. In 1904? A. Yes, sir.
Q. And did you have any knowledge of the tidal 20 

conditions at that point prior to 1904? A. Prior 
to 1904, no, sir.

Q. When did you first become acquainted with 
the condition of the tides along the ocean at Berk­
ley Square ? A. In 1904 and 1905, of course I no­
ticed it more in 1905.

Q, 1905? A. Yes.
Q. And has your knowledge of those conditions 

extended from that time until the present;? A. 
How is that? 30

Q. Has your knowledge of the tidal conditions 
extended from that time until the present? A.
Yes, sir.

Q. And what portion of the years during that 
time have you lived in Atlantic City at your prop­
erty? A. From June until October.

Q. Were you down there in the winter time at 
all? A. No, sir.

40
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Q. Did you have occasion to observe the line of 
ordinary high tide in the year 1908 ? A. 1908 ?

Qi. Yes. A. Except that I know that the water 
used to touch the old bulkhead that Mr. Newton 
built there, the wooden bulkhead.

10 Q- Now, do you know where' the Vare property 
is? A. Yes, sir.

Q. Do you remember the location of what has 
been spoken of as the Kelley bulkhead? A. Yes, 
sir; I  think I have knowledge of that. It was a 
continuation of the old bulkhead that Mr. Newton 
put there.

Q. Towards the east? A. Yes, sir.
Q. Now, prior to the time the Vare house was 

built did you observe that bulkhead? A. Yes, sir.
20 Q. And is that the same bulkhead that extends 

from Berkley Square to Kingston Avenue? A. 
At the present time ?

Q. Yes. A. No ; I  think there has been a bulk­
head built out—

Q. I mean on the inside of that. A. Oh, inside? 
Yes, sir.

,Q. You remember that? A. Yes, sir.
Q. In front of Mr. Reiehner’s property? A. 

Yes, sir.
30 Q. Now, in 1908, which was before the erection 

of Mr. Vare’s house, where did high waiter ex­
tend, ordinary high water extend, with relation 
to that old bulkhead ? A. It came up and touched 
it usually every day.

Q. Did that occur all the time in 1908? A. No; 
practically since I have been there, that is, up to 
the time the old bulkhead was built, since the old 
bulkhead was there.

40
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Q. What opportunity had you to observe the 
tidal conditions ? A. I was down there every day 
of the time I was here and it was always wet. My 
children were down on that beach, and I visited 
there, I was there, naturally, every day, of course, 
being so close.

Q. Now, was there any change in the condition 
in 1909 when you were down there?' A. Not that I  
know of.

Q. In 1909, did the water extend up to the old 
bulkhead, the Hannah Kelley bulkhead? A. 
There is one thing that I  remember, and that was 
that between Montgomery Avenue and Jackson 
Avenue there was a lot open there and water had 
broken down the old bulkhead that was along 
there, so much so that it used to come right up, I 
suppose, twenty-five and thirty feet of the other 
side of the Newton wooden bulkhead time and 
time again.

Q. In the year 1910, what were the tidal condi­
tions along there from Berkley Square to Kings­
ton Avenue? A. Practically the same.

Q- Now, after the Vare house was built was 
there a bulkhead built around that? A. After it 
was built?

Q. Well, before or afterwards. A. Well, now, 
I saw them building some kind of a bulkhead. 
Naturally, they had to build a bulkhead around 
the Vare property.

Q. Vare did have to build a bulkhead? A. Well, 
there was,a portion of the ground there—it was a 
lawn, as I remember it, of Mr. Reichner’s, and 
then there was a bulkhead built further out there, 
it extended out, as I  recall it.
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Q. Now, after that bulkhead was built, did you 
observe whether or not the line of ordinary high 
water touched that bulkhead? A, Yes, sir.

Q. That is, the bulkhead that was built around 
the Vare house ? A. Yes, ir.

10 Q. And how long did that condition continue ? 
A. Well, thait bulkhead was on a line, I think, with 
the new bulkhead that Mr. Newton built, and I 
have naturally seen the water come up and touch 
the new bulkhead.

Q. You are speaking of the concrete bulkhead? 
A. Yes, sir.

Q. How long did that condition continue—that 
is, the water wash the Newton bulkhead and also 
the Vare bulkhead?

20 Mr. Cole: He has not said it did wash
the Yare bulkhead.

Q. Well, did the line of the ordinary high water 
wash the Vare bulkhead? A. Yes, sir.

Q. After it was built? A. Yes, sir.
Q. How long did that condition continue? A. 

Dp until the time this—as I recall it, up until the 
time this obstruction was put there.

Q. You mean the bulkhead by Mr. Lambert? A. 
Yes, sir.

30 Q. Before the erection of the Vare house at the 
foot of Berkley Square what was the character 
of the land immediately inside of the Kelley bulk­
head at the foot of Berkley Square and also 
Kingston Avenue? A. Well, there were houses 
built there.

Q. Immediately inside? A. Yes, sir.
Q. Was there a lawn there or was it beach front? 

A. There was a lawn there in front of Mr. Reich-
40 ner’s house on Berkley Square.
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Q. Was there also at Kingston Avenue? A. Yes, 
sir.

Q. And did that la,wn extend to the line of the 
old Kelley bulkhead? A. Yes, sir.

Q. I show you a photograph, which was marked 
Exhibit D-4 for identification, and I ask you 
whether or not you recognize that photograph? 
Yes; I think this is Mr. Reichner’s house, as I re­
call it (indicating).

Q. It has been testified by Mr. Ansley Bowen 
that that is the house immediately in the rear of 
Mr. Vare’s property? A. Yes, sir.

Q. Is that your recollection? A. Yes, sir.
Q. And does that photograph show the condi­

tions that existed with reference to the bulkhead 
on the beach front in 1908 and 1909? A. Yes, sir, 
because this is prior to the lawn being laid out 
there.

Q. I show you another photograph, which is 
marked Exhibit D-3 for identification, and ask you 
whether or not you recognize that photograph? 
A. Yes, sir, that is the same house.

Q. “ A ’ * is the same house ? A. I think it is ; yes, 
sir.

Q. Does that show the conditions of the bulk­
head at that point? A. Yes, sir.

Q. In 1908 and 1909? A. Yes, sir.
Q. You recognize it, do you? A. Yes, sir.

CROSS-EXAMINATION by Mr. Cole :
Q. Is it your idea that what has been referred to 

as the Váre bulkhead is on a line with the Newton 
bulkhead? A* The present bulkhead?

Q. Yes? A. I think it is at the present time.
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Q. Don’t yon know that the Newton bulkhead 
is 35 feet oceanward of the Vare bulkhead? A. 
At the present time ?

Q. Yes, I  mean the Kelley bulkhead. A. Yes, 
^  sir; 25 feet.

10 The Vice Chancellor: Of the Kelley
bulkhead?

Q. Yes. A. But you are speaking of the later 
Vare bulkhead, I  understood.

Q- That is what I want to find out. Do you 
know what has been referred to as the Kelley 
bulkhead? A. Yes, sir.

Q. Where is that constructed with relation to 
Atlantic Avenue? A. Where is it in relation to 
the construction of Atlantic Avenue ?

20 Q. Where is the Kelley bulkhead which you have 
in mind constructed in relation to Atlantic Ave­
nue? How far from it? A. As I understood it, 
275 feet.

Q. Where did you get that understanding? A. 
I  have heard it repeated time and time again.

Q- Is that the only way you know? A. Yes, that 
is the only way I know.

Q. How far oceanward of that bulkhead is the 
30 ^ are bulkhead? A. Oh, I  don?t know whether I 

could answer that or not.
Q. Now, you say in 1908 you saw every ordinary 

high tide strike the Vare bulkhead, do you? A. I 
don’t say I saw every one. I say that pretty nearly 
every day I  was down there, and that the old bulk­
head was washed from time to time.

Q. What do you mean by “ the old bulkhead” ? 
A. The wooden bulkhead is what I refer to as the 
old.
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Q. Well, the Kelley or the Vare? A. I suppose 
it would be the Kelley bulkhead.

Q. Well, I  want to know whether you are say­
ing now that the Kelley or the Vare bulkhead was 
swept by every ordinary tide in 19081 A. Well, 
it would be, I imagine, the Kelley bulkhead, be­
cause the one that I  principally refer to naturally 
would be Mr. Newton’s bulkhead, and I under­
stand they were both on a line.

Q. Where did you get that understanding ?' A. 
Where did I  get it? I  have seen it from time to 
time.

Q. Do you now think that the Kelley bulkhead 
and the Newton bulkhead are on a line? A. Thle' 
old one, yes, sir.

Q. When was the Vare bulkhead built? A. That 
I couldn’t say.

Q. Can you tell us the year? A. I suppose that 
must have been 1911 or 1912.

Q. When did you ever see ordinary high water 
strike the Vare bulkhead? A. Most every year 
that—that would be prior to anything being put 
there on the beach, that obstruction there.

Q. Were you paying special attention to that 
or simply casual ? A. Oh, it came up right in front 
of my own house, and if it came there it came to 
Mr. Vare’s bulkhead.

Q. How long have you known Mr. Vare? A. 
How long?

Q. Yes, sir ? A. Thirty years.
Q. Very friendly, aren’t you? A. Yes, sir.
Q* You came here at his request today? A. 

Came at his request?
Q- Came here at his request today? A. He asked 

03e to appear here, yes, sir.
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Q. Yon are neighbors of his, of course? A. Yes, 
friends and neighbors, yes, sir.

The Vice Chancellor: I notice here, gen­
tlemen, that this agreement for the sale of 
this land in question, with other land, con- 

10 tains a stipulation whereby Mrs. Kelley
agrees to fill in the land which she is 
conveying “ to the established city grade, 
grade the same and cause it to be covered 
with manure, bay or some other such ma­
terial as will effectually prevent the filling 
from being blown away, all of which shall 
be done before the said 25th day of Sep­
tember, 1901.” Do counsel know whether 
that was the work that was done by this 

20 witness that testified a few moments ago
that he leveled off the hills and did other 
leveling there and filling? That seems to 
be a filling that was done prior to the bulk­
head or agreed to be done prior to the bulk­
head. It could not be done outside of high 
water mark without a bulkhead. The 
agreement does not seem to contemplate 
any bulkhead but it does contemplate hav­
ing it filled. Doesn’t it occur to you that if 

30 it was being filled and not bulkheaded that
it was necessarily above high water mark?

Mr. Cole: There is no doubt, I  think, 
that that is the same work. He said that 
he had begun this work before the bulk­
head was constructed. That is his testi­
mony.

The Vice Chancellor: I understood him 
to say that he believed it was 1901, and that 

40 he had nothing to do with the bulkhead, but
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I  don’t know whether he was the man who 
was filling it to city grade or not.

Mr. Cole : He said so.
The Vice Chancellor: Is he still here1? 
Mr. Starr: Yes. Mr. Leeds.

JOHN S. LEEDS, recalled:

By the Vice Chancellor: Q. Won’t you tell me, 
please more about this filing that you did for 
Mrs. Kelley, or this leveling? I understood you 
to say that you leveled off hills and one thing or 
another. Did you fill to city grade? A. The city 
grade as established at that time, yes.

Q. That is what you did, did you—fill up to city 
graded A. Yes, sir.

Q. Did you put on any top dressing? A. I  cov­
ered the land with stable manure, litter in the 
streets, with eight inches of gravel.

Q. Let me read this to .you and ask you whether 
this is the kind of work that you did. I am reading 
from the contract withMrs. Kelley made in Aug­
ust, 1901, when she agreed to sell the land to Hil­
ton. She agrees in that contract ‘ ‘ to fill all of the 
above described land”—now that includes this 
land in front of which the Kelley bulkhead was 
afterwards built, “ to fill all of the above described 
land to the established city grade, grade the same 
and cause it to be covered With manure, hay or 
some other such material as will effectually pre­
vent the filling from being blown away, all of 
which shall be done before the said 25th day of
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September, 1901.” ■ Now, is that the kind of work 
you did? A. Yes, sir.

Q. And did you or did you not have a bulkhead 
in front to protect your filling? A. Well, I  did 
and I did not. When I started to do this fill there 

10 was no bulkhead there. I scooped the sand off of 
the beach and pulled it with a drag scoop, I  laid 
it up against the fill, and then Ryon & Collins pur­
chased this land in the meantime and this bulkhead 
was built, aiid what we hadn’t scooped in was 
thrown over the bulkhead and trimmed back.

Q. Well, what I  want to find out is this. X would 
like to make it plain to you if I  can. Had you fi­
nished this filling for Mrs. Kelley and covered it 
with your manure top dressing before Ryon & Col- 

20 lins built this Kelley bulkhead? A. No, I had not.
Q. You had not finished? A. No.
Q. Well, can you tell me now whether the land 

which you were filling and which you agreed to fill 
was above high water mark or below? In other 
words, without a bulkhead you couldn’t fill land 
below high water mark, could you ? A. No, sir.

Q. Now, what were the conditions at the point 
where the Kelley bulkhead was built at the time 
you started in on your work? A. My testimony as 

30 I gave before shows that in my judgment the or­
dinary high water was somewhere around fifteen 
or twenty feet inside of the Kelley bulkhead line.

Q. Well, then, how could you agree to fill it or 
undertake to fill it without a bulkhead? A. I didn’t 
agree to fill 275 feet originally for Hannah Kelley.
I. said that we had two or three different contracts 
that tied in together.

Q. Well, in this contract she agrees to fill 275 
40 feet and I supposed that was the work that you
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were doing? A. But I had made my agreement 
with Hannah Kelley before she had sold to Ryon 
& Collins. After she had sold to Ryon & Collins 
she came to me and said “ I  must have 275 feet of 
fast land. That is what I  have sold to Ryon & 
Collins.”

Q. And then it was that you filled in m o re- 
filled out to the bulkhead? A. From that came the 
bulkhead, and after the bulkhead was up it had to 
be filled back. There must have been some kind 
of an agreement between Hannah Kelley and Mr. 
Collins about this extra filling, because Mr. Col­
lins paid me for trimming the sand back and 
Hannah Kelley paid me for the rest of it.

Q. Mr. Collins paid you for filling up to the bulk­
head, did he ? A. No, Mr. Collins paid me for trim­
ming back the sand which he threw over the top 
of the bulkhead assuming that to be the top of the 
bulkhead (indicating): They would pile 
sand up as high as they could throw it, and then 
I would come along with a drag scoop and pull it 
back twenty-five Or thirty feet.

Q. Who paid you for throwing the sand over the 
bulkhead? A. Mr. Collins himself had men do 
that in that particular point.

Q. Well, then, for what work you did, leveling 
ack of the bulkhead and adjacent to it, you were

paid by Collins? A. Yes, sir, at that particular 
point.

By Mr. Starr: Q. Mr. Leeds, could you have 
hlled in the whole 275 feet, in accordance with 
your arrangement with Mrs. Kelley, without a 
bulkhead being put up at that line, 275 feet? A. 
1 didn’t arrange with Mrs. Kelley to fill 275 feet* 
but I couldn’t have filled 275 feet.

10

20

30

40



136

Henry F. Micheli—Direct

Q. Why not? A. Because the storm tides would 
have come and taken it away.

By the Vice Chancellor : Q. What about the 
ordinary high tides? Could you have done so 
without any storm tides?, A. I was attempting 

10 to get out to that point. I built that brush jetty 
to try to catch the sand and hold it, but thè tides 
were coming in, and Mr. Collins must have rea­
lized the point that he needed a bulkhead, be­
cause if those came after they purchased the 
land—

Q. But what Judge Starr asked you was wheth­
er you could have filled in at city grade,— A. 
I could not.

Q. Out to 275 feet? A. I could not.
20 Q‘ f  mean if there had been no storm tides ? A. 

Why, it would not have been practical to have 
tried it. I don’t think I could have done it.

HENRY F . MICHELL, a witness produced in 
behalf of the defendant, being duly sworn accor­
ding to law, on his oath says—

30 . ^-r* S iam  Q. Mr. Miehell, where do you
live? A. Philadelphia in winter time and Atlan­
tic City in summer.

Q. Are you in business in Philadelphia? A. 
Yes, sir.

Q. And do you own property in Atlantic City? 
A. Yes, sir.

Q. On what street? A. Kingston Avenue, for­
merly Millidgeville Avenue.

0 Q- And what is the number of your property? 
A. 131 south.
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Q. Are you on the east or west side of the 
street? A. Well, I  would call it east side.

Q. On the upper side? A. Yes, sir.
Q. This way (indicating)? Towards Atlantic 

City? A. Yes, sir.
Q. And how many houses from the beach is 

your house? A. Well, the third house.
Q. And when did you buy that property? A. 

1909.
Q. Did you live there in the year 1909? A. No, 

didn’t go there until 1910.
Q. For how long back have you had any recol­

lection of the tidal conditions along the beach 
from Kingston Avenue to Berkeley Square? A. 
Well, in 1909, really, after I bought it. We bought 
it in the day-time and the beach was pretty clear; 
it appealed to us. In the evening we walked down, 
my wife and family, and found out that the water 
ran up to the bulkhead, you call it, and I said to 
my wife, I  says “ Gracious, what have we 
bought?” We bought this for the children to play 
on. So the next day we went down again, the wat­
er was away but came up again in the evening.

Q. Well, now, what month was that in 1909 ? Do 
you rememlber? A. That would be September.

Q. September, 1909? A. Yes.
Q. Now, is that the only time that you observed 

the tidal conditions in 1909? A. Well, that is the 
first time, but after that—

Q. In the same year? A. Well, no, we moved 
up then.

Q. Now, in 1910 what time did you go down 
there to live in the summer? A. About, the 15th 
of June.

Q. And stayed there how long? A.. About the 
first of October.
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• Q* Now, did yon have occasion to observe the 
line of ordinary high tide during that summer be­
tween Kingston Avenue and Berkley Square, par- 
tlcularly in front of where Mr. Vare’s property 
is now? A. Oh, yes, that is right in front of us, 

10 we could see it. The water often came up there 
while we were sitting on the porch, we could see 
it. At that time Mr. Vare didn’t have a house, it 
was a vacant lot.

Q> Now? I  show you, a photograph marked Ex­
hibit D-3 for identification: Is your house shown 
on that photograph? A. Yes, sir.

Q. Which is it? A. This house here (indica­
ting1)* at that time the second house.

Q. The one that I  mark “ M” ? A. That is it.
20 Q- Now, sitting on your porch could you see the 

where I  could see it, Judge, we could see it come 
extent to which high tide came up? A. Here is 
lip right here, washing up against this (Indicat­
ing), right in front of us.

Q. You remember the location of that bulkhead 
before Mr. Vare’s property was built, do you, that 
was built in front of the Reichner property? A. 
Yes, partly, naturally looked at it quite often.

T Q- reference to that bulkhead how far did 
30 the ordinary high water during that summer 

come? A. Well, if the bulkhead wasn’t there it 
would come back further:

Q. Was the land filled in back of the bulkhead, 
between the bulkhead and Mr. Reichner ’s' prop­
erty? A. There was what you call—like a lot 
of other properties—a lot of gullies there where 
the water would come over and it would be un-

40 safe for tiie children to get in back of the bulk­
head.
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Henry P. Michell—Direct

Q. Now, you remember the construction of the 
Yare bulkhead, do you? A. Yes; I  casually 
watched it as it was going up.

Q. Now, after that bulkhead was built how far 
did ordinary high water extend? A. Well, nat­
urally it would wash up against Mr. Vare’s more 
than it would down our way, because Mr. Yare 
reaches out further than we do.

Q. Now, did the ordinary high water in 1911 
extend to Mr. Yare’s bulkhead? A. Oh, yes, yes, 
frequently.

'Q. How long did that condition continue? A. 
Well, off and on all the time, Judge.

Q. Was there any change in the conditions of 
the beach there that would make a difference in 
the tide? A. Well, we had quite high water there 
last year, it frequently washed up to our bulkhead 
there in front of the house.

Q. Until Mr. Lambert put his bulkhead there 
what did you observe with reference to the extent 
to which high water came up to the Yare bulk­
head? A. You mean about the depth of it?

Q. No, the extent, not necessarily the depth? 
A. Well, it would wash up to it, don’t you know.

Q. To the Yare bulkhead? A. Yes.
Q. At Kingston avenue? A. Yes. Well, King­

ston?
Q. I don’t mean Kingston avenue, I mean 

Berkeley Square. A. Berkeley Square. We can 
see that bulkhead right from our porch, and from 
our porch we can see the other bulkhead. We 
were disappointed when we bought there on ac­
count of the water coming up.

Q* In the summer of 1914 wher did the ordin­
ary high tides extend at the foot of Berkeley
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Henry F. Michell—Cross

Square? A. I  am afraid I can’t answer that, be­
cause I  would probably not notice it, so I  wouldn’t 
want to say one thing or another, because I don’t 
know. I  got used to it, don’t you see.

Q. Well, was there any material change in the 
line of the tide from when you first observed it? 

1U A. Well, after—
Q. After Mr. Yare’s bulkhead was built until 

the Lambert obstruction was put there was there 
any material change in the line of the high water? 
A. Well, the Lambert bulkhead stopped the wat­
er from coming up.

Q. Until that was built where did the water go ? 
A. Why, it came up pretty well.

Q. Where? A. Came up to our bulkhead.
Q, What about the Vare bulkhead? A. It 2ft would naturally come up there, past there, only 

deeper, because we are about 35 feet back of Mr. 
Yare’s.

Q. What do you mean by “ we” ? A. Well, we 
Millidgeville people.

Q. You mean on Kingston avenue? A. Yes, 
Kingston avenue.

Q. Is that old bulkhead still there in front of 
Mr. Reichner’s property? A. Yes.

30 CROSS-EXAMINATION by Mr. Cole:
Q. Every high tide came up against the Yare 

bulkhead, didn’t it? A. Well, I  would say 
nearly. I  didn’t look at it close enough, 
don’t you see, it wasn’t a matter of great 
importance, and being a summer resident I didn’t 
specially make a note of it.

$• Were there some high tides that did not 
come up against that bulkhead? A. I couldn’t an- 

40 swer that.

v
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Joseph D. Swoyer—Direct

Q. What do you understand ordinary high wat­
er to mean? A. Well, I suppose when the water 
came up to where—right off the bottom of our 
avenue there, you see, it would come right up to 
the bulkhead and wash against the step where we 
went down on the beach.

Q. Do you remember when the Vare bulkhead 
was built? A. Yes, sir.

Q. Who built it? A. I wouldn’t know that.
Q Did Mr. Vare have it built! A. I  wouldn’t 

know that, sir. You see, not being interested at 
all, I didn’t take any notice of it.

JOSEPH D. SWOYER, a witness produced in 
behalf of the defendant, being duly sworn accor­
ding to law, on his oath says-—

By Mr. Starr: Q. Mr. Swoyer, where do you 
live? A. I live at Upper Darby Township, just 
outside of Philadelphia, suburbs.

Q. Did you ever live on Berkeley Square? A. 
Since 1907.

Q. Until when? A. Until May, 1915.
Q. And did you live there all the year round? 

A. Beginning 1909. I bought in 1907. We tried 
it living here just in the summer, we liked it so 
much we moved everything down and lived there 
.from that time up until the time we left here in 
May, 1915.

Q. And how far from the beach was your 
house? A Fourth house originally. Our street 
wasn’t paved or the curb laid or anything when we 
first took the place, even Atlantic avenue wasn’t 
paved.

10
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Joseph I). Swoyer—Direct

Q. And yours is the fourth house now? A. No• 
it is f if tt  since Vare has built. You are speaking’ 
of my old house? I  had two. I  built a new one 
next to the corner afterward.

Q. Now, while you were here from 1907 you
10 say,—1907? A. 1907 I bought and I  moved right 

down. ' 8
Q. Did you have occasion to observe the loca 

tion of high water line? A. Absolutely, because 
I  was scared to death after I  bought my house be-

la c e  the Water Came °ften Cl°Se t0 my own
Q. Now, in the year 1908, in the fall of 1908 

where did the high water line come,—the ordin- 
ary high water line comje with respect to the bulk- 

20 head that was there at that time? A. Toward 
Atlantic avenue decidedly.

^  14 wash bulkhead? A. Came through 
Sfmarekhead UJ> th<3 street’ what is now Berkeley

th?faU?W’ “  19°9, in the fall>— A- How late in
Q. In September. A. I  was there.
Q. Were you there in September, 1909? A 

I was there until October.
30 f  Q ’ W h e r e a s  the line of ordinary high water so

Aa rm? that bulkhead was concerned at that time?
A The same thing, there was no change at all.

V- Was there any change until the Vare bulk­
head was built? A. Absolutely the same. The 
only change was made at all that I  noticed up un- 
td the time I  left, which was May, 1915, was when
i n ■inkJth,e gentleman named Lambert built a 
bulkhead down there, it didn’t hit it as hard, but

4o 1 can say and do swear that all the while that I
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Joseph D. Swoyer—Cross

lived there the tide came up beyond the Kelley 
bulkhead, always hit it, and subsequently came up 
the street, Berkeley Square, up in the street, be­
cause we were very much alarmed after we 
bought the place for fear we would have some 
trouble.

Q. Do you remember when the bulkhead was 10 
built around the Vare house? A. I  don’t remem­
ber exactly. I  remember when it was done but I  
couldn’t tell you just exactly when it was.

Q. After that was built what did you observe 
with reference to the water striking it? A. Al­
ways came up there.

Q. At the foot of Berkeley Square? A. Under­
stand, I was a business man, came to town pretty 
near every day, but I  would say consistently that on 
high water mark touched his place every time 
every high water mark,- and in a storm—I saw a 
storm that came up over the top of that new bulk­
head, away up Berkeley Square, up the street.

CROSS-EXAMINATION by Mr. Cole:
1QL Wf e/ 0U livinS tiiere on the 28th of July, j-yuy/ a . Yes, sir.
wQ. Did you see either Mr. Ashmead or Mr

S T  N o" '?0" ’ ^  Mgh Wato
Q. At that bulkhead? A. No, sir.

dnv' r V ? “ *inow H to ^  a faet 'that on the 2f 
ay of July, 1909, high water line, ordinary hi
ater line was at least thirty feet oceanward 

the Vare bulkhead? A  What time of day?
t»mi n ^  °f the day> high water line I  i  talking about. A. No, I don’t.

Q- High water? A. No, I  don’t.

30

40
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Andrew Marcus—Direct

Q. Then your testimony is that at that time ev­
ery high tide— A. That I saw.

Q. Pardon me, Mr. Swoyer. A. Pardon me.
Q. Then your testimony is that at that time 

every high tide, ordinary or otherwise, struck the 
10 Vare bulkhead, is it? A. No; I say the tides that 

I saw. I  go to business every day.
Q. Well, do you now say that every ordinary 

high tide washed the Vare bulkhead in 1909? A. 
I would say it reached the bulkhead, yes, sir.

Q. And in 1908? A. Yes, sir.
Q- Every year you were there? . A. Up until 

the time I left, 1915.
Q. You, of course, were very friendly with Mr. 

Vare? A. I  never met Mr. Vare in my life except 
2o since he had the place in Atlantic City, I know 

him scarcely at all.
Q. How long have you known him? A. Since 

he built his place there. I never saw the man be­
fore.

Q. How long was that? A. When he built his 
place? I haven’t an idea just exactly what year 
it was.

Q. Don’t remember? A. I  don’t. I should 
judge about 1912, 1911 or 1912, something like 

30 that; I  don’t know; I couldn’t tell you. I have 
only known him as a neighbor, I have never been 
in his house, he has never been in mine.

ANDREW MARCUS, a witness produced in 
behalf of the defendant, being duly sworn accord­
ing to law, on his oath says—
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By Mr. Starr: Q. Andrew, where do you live? 
A. I live in Linwood now, or Egg Harbor Town­
ship, rather.

Q. And what is your business? A. I am a far­
mer now. I used to be in the contracting busi­
ness, general contracting here in Atlantic City.

'Q. In 1901 what was your business? A. Gen­
eral contracting.

Q. Did you have anything to do with filling in 
any land down in Chelsea in the neighborhood of 
Kingston avenue and Berkeley Square and along 
there? A. I did.

Q. For whom did you work? A. I worked 
mostly for Newton, different parties, a little for 
different parlies but mostly for M. W. Newton.

Q. And where was the seat of your operations 
for Mr. Newton down there? A. How is that?

Q. Where did you work for Mr. Newton? A. 
Down there at Tallahassee avenue and Berkeley 
Square, just below Berkeley Square.

Q. What year did you work there? A. I  
worked there several years. 1901, 1902 and 1903, 
1 think.

Q. Now, in 1901 did you have occasion to ex­
amine or to observe where the line of high water 
was in that neighborhood, at Berkley Square? 
A. Yes.

Q. What kind of work did you do? A. What 
kind of work did I do ? - *

Q. Yes, what kind of work did you do? A. 
Filled in.

Q. Do you remember the fact that a bulkhead 
was built at Berkeley Square? A. Yes.

Q. By Mr. Higbee? A. Yes.
Q. Well, now, before that bulkhead was. put 

there where did you observe that the ordinary
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Andrew Marcus—Cross

high water came toward Atlantic avenue? A. 
Well, before the bulkhead was put there I  don’t 
have much recollection, but I  do know when the 
bulkhead was put there the ordinary high water 
was from ten to twenty feet towards Atlantic av- 
enue.

Q. Inside of the line toward Atlantic avenue? 
A. Yes, towards Atlantic avenue, from ten to 
twenty feet, when the bulkhead was put there.

Q. Now, after the bulkhead was put there did 
the ordinary high tides wash the bulkhead? A. 
Yes.

Q. Came up to it? A. Yes.
Q. Did you have anything to do with the filling 

in of the land at Berkeley Square immediately 
20 adjoining where Vare’s property is now? A. I 

did.
Q. And is that the place you observed? A. 

Yes, sir.
|Q. You observed the line of the high water 

_ there? A. Yes, sir.
Q. How early in 1901 did you have any knowl­

edge of the conditions there? A. Well, I  couldn’t 
hardly say about that, how early. I  think the 
bulkhead was built in the latter part of 1901, ae- 

30 cordjng to my recollection.
Q. How long before the bulkhead was built did 

you know of the conditions there? A. Oh, I was 
there all summer.

Q. The summer of 1901? A. Yes.

CROSS-EXAMINATION by Mr. Cole :
Q. For whom did you work? A. I worked for 

M. W. Newton.
Q. Did you work for Mrs. Kelley? A. No.
Q. Or Hilton? A. Eh?
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Q. Did you work for Hilton? A. No.
Q. Or Collins? A. No.
Q. You hadn’t anything to do with the Kelley 

bulkhead, the Kelly property? A. No, nothing 
to do with the Kelley property.

iQ. Well, what have you to say—did every or- jq 
dinary high tide wash the Kelley bulkhead? A. 
Yes.

Q. In 1901? A. Practically,—well, yes, every 
ordinary high tide did, an extra low tide might 
have not, but an ordinary tide washed the bulk­
head.

Q. Well, there were many times when the or­
dinary high tide did not wash that bulkhead, 
weren’t there? A. There was no time when the 
ordinary high tide did not wash the bulkhead. 20

Q. What were you doing, paying attention 
to the Kelley bulkhead? A. Well, nothing parti­
cular only I was working adjoining it and we had 
to move up—when the tide went out we went out 
further to get our sand and as the tide came up 
we had to come nearer to shore.

Q. What time in 1901 did you work for New­
ton? A. Practically all of 1901.

Q. What time in 1902 did you work for him?
A. Well, practically all of 1902. ^

Q, Filling in this land of his all the time? A. 
Filling in lots on both sides of Atlantic avenue.
We filled in a block on the north side of Atlantic 
avenue for Petr off and Newton.

Q. When did he build his bulkhead? A. Well,
I couldn’t say. I think about that time.

Q. Which was built first,—his bulkhead or Kel­
ley’s ? A. I  think his was.

40
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Adonija P. Leeds—Direct

Q. Was Ms on a line with Kelley’s? A. Well 
that I couldn’t say, I couldn’t say whether it was 
or was not.

Q. Wasn’t it further out? A. How?
Q. Wasn’t it further out toward the ocean? A.

10  ̂ really couldn’t say about that, whether it was 
further out or not.

ADONIJA P. LEEDS, a witness produced in 
behalf of the defendant, being1 duly sworn accor­
ding to law, on Ms oath says—

By Mr. S ta rr: Q. Mr. Leeds, where do you live ? 
2q A. Pleasantville.

Q. What was your business in 1901? A. Tin 
roofing and plumbing, tin business and plumbing.

Q. Now, did you have knowledge of the con­
struction of a bulkhead at Berkeley Square? A. 
Not the least.

Q. By Hannah Kelley? A. Not the least.
Q. Or the construction of a bulkhead by anybody 

between Kingston avenue and Berkeley Square? 
A. Not the least. I  saw bulkheads there but 
whose they were I  didn’t know.

Q. Well, you knew a bulkhead was built there? 
A. I  knew there was bulkheads on the beach.

Q. Were you there while they were being built? 
A. No, sir.

Q. Were you there after they were built? A. 
No, sir. Well, I have been by there, without a 
doubt, but not to notice anything.

Q. What say? A. Not to notice anything, noth- 
ing more than being on the boardwalk, that is 

40 about all.
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Ansley B. Bowen—Direct

iQ. Well, don’t yon remember being down there, 
either while that bulkhead was being built or 
shortly afterwards? A. No, sir. All the connec­
tions I had with that—I done some work for Mr. 
Higbee, rather I had a man that done the work 
on the house that he built there.

Q. Well, you were there at that house, weren’t 
you! A. I was never at the house myself, no, 
sir.

No cross-examination.

ANSLEY B. BOWEN, recalled:

By Mr. Starr: Q Mr. Bowen, I show you pho­
tograph which is marked D-4 for identification. 
You have already identified the photograph and 
the house which was marked “ A ” ? A. Yes, sir.

Q. Did you build that house for Mr. Reichner? 
A. Yes, sir.

Q. Now, when was it built? A. Built in the 
fall of 1908.

Q. And when did you begin the house ? A. The 
permit was taken out August 4th.

Q. And you finished it when? A. About De­
cember.

Q. Now, does that photograph show the con­
dition of the house about when it was completed? 
A. It does.

Q. I notice the dirt and rubbish around. Had 
it been Cleared up yet? A. No ; that came from in­
side the garage.

Q And does that photograph show the condi­
tions as they existed with reference to that house 
and the bulkhead in the fall of 1908? A. Yes.
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William S. Vare—Direct

Q. About when the house was completed? A.
About when the house was completed.

No cross-examination.

Mr. S ta rr: If your Honor please, I offer 
jq these two photographs in evidence.

Said two photographs,; heretofore 
marked Exhibits D-3 and D-4 for identi­
fication, marked Exhibits D-3 and D-4, re­
spectively.

WILiLIAM S. VARE, a witness produced in 
behalf of the defendant, being duly sworn accor- 
ding to law, on his oath says—

By Mr. Starr: Q. Mr. Vare, are you the hus­
band of Ida Vare, the defendant in this case? A. 
Yes, sir.

Q. When did you first have any knowledge of 
the tidal conditions along the beach from King­
ston Avenue to Berkeley Square? A. About, 
July 1st, 1910.

Q. And where were you living at that time? 
Oan you show on that picture (Exhibit D-3)? A. 
I lived here, your Honor (indicating).
- Q. I  will mark it with a letter “ W  You lived 
in that house? A. Yes, sir.

Q. All summer ? A. That at that time was the 
second house from the beach on the northeast side 
of Millidgeville avenue. I lived there July, Aug­
ust and the early part of September.

Q. At that time did you observe the location 
of what has been spoken of here as the Hannah 

^0 Kelley bulkhead? A. Yes, sir.
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William S. Vare—Direct

Q. And how close was the house which you oc­
cupied at that time to that bulkhead? A. It was 
directly opposite on the ocean side of my house.

Q. You were on the upper side of Kingston av­
enue? A. I was on the northeast side of King­
ston avenue. ^

Q. And could you see the Kelley bulkhead which 1 
extended then from the Kingston avenue to Berk­
eley Square from your front porch? A. My child­
ren played there mostly every day during that 
time.

Q. Well, did you see it? A. Yes, sir.
Q. Now, during the summer of 1910 what did 

you observe with reference to the location of or­
dinary high water line between those two streets, 
extending down as far as Berkeley Square? A.
It came to that bulkhead.

Q. Was there any house then erected upon the 
lot immediately adjoining that bulkhead on the 
north? A. There was a lawn that extended from 
the northwest side of Millidgeville or Kingston 
Avenue to the northeasterly side of Berkeley 
Square. In other words, I sat on my porch and 
looked across two lawns, as it were, being the 
side-yards of these .houses here, these two houses 
marked “ A ”  and “ B ” on this photograph (Ex- 
hibitD-3). 30

Q. Now, when was the bulkhead built around 
the property that you subsequently acquired? A.
So far as I  know at the same time the house was 
built, or probably a very short space prior thereto.

Q. And when was the house that you subse­
quently bought for Mrs. Vare built? A. I  pur­
chased—I secured an option in the latter part of 40 

Pril, 1911. The house was then in course of 
erection and completion.
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Q. And did you occupy the house that summer! 
A. It was to have been finished in June but I 
didn’t get in until later, in the middle of the sum, 
mer.

Q. And then you bought it the same fall! A. 
10 Oh, no, I moved in in the summer.

Q. What month did you move in in 1911! A. I 
lived in 1911, in the early part of the year, at 
another house on Berkeley^Square, waiting to get 
possession of the new house, and I think it was 
the latter part of July that I got possession, in 
1911.

Q. You rented for the summer then, and you 
bought in the fall! A. No; I rented—I paid 
$3,000, which was considered part of the purchase 

20 price or rent. In other words, if I had not pur­
chased the $3,000 would have been for rent, but 
having purchased it went as part payment.

Q. And have you lived there every summer 
since!; A. Yes, sir.

Q. And have you lived there at any other parts 
of the year except the summer! A. Oh, go down 
at week-ends during different parts of the year; 
generally go down Easter time, for instance, and 
sometimes spend a couple of weeks, and some- 

30 times during the winter we go down week-ejids, 
but we are there constantly June, July, August 
and September.

Q. After your cottage was built and the bulk­
head was built around it, what did you observe 
with relation to the location of high water line 
at the foot of Berkeley Square! A. The high wat­
er line daily covered all the beach and came up 

40 against the bulkhead.
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Q. Which bulkhead do you mean! A. I  have 
reference to the bulkhead on the side of my 
house, and then in the back end it went around 
and—the Hannah Kelley bulkhead in the rear of 
my house was possibly 35 feet, or thereabouts, 
north of Vare bulkhead, the Vare bulkhead was 10 
only built halfway between Berkley Square and 
Millidgeville Avenue, there was an offset which 
ran into the Hannah Kelley bulkhead.

Q. How long did this condition of the high 
water washing your bulkhead continue? A. That 
continued until there was additional bulkheads 
built by—my information principally is through 
the public press—however, built by Mr. Lambert.

Q. And when did he begin work there! Do you 
remember! A. I don’t  just recall the date. I  think 20 
he built one first and the tides very shortly wash­
ed it down, and I think there was an attempt to 
build a second one.

Q. You don’t know what year it was? A. I  
don’t just recall. I haven’t the exact date. There 
has been considerable—if you will pardon me 
there has been discussion about the Newton bulk­
head.

Q. I was going to ask you about that. A. I saw 
the old Newton bulkhead. 30

Q. The old wooden bulkhead. A. Yes.
Q. Now, where was that located?! A. Why, that • 

was on a line with the Hannah Kelley bulkhead 
which originally run through the middle of my 
cellar and on a reasonably straight line with the 
Newton bulkhead.

Q. Now, did you notice whether there were any 
pilings or brush in front of the Hannah Kelley 
bulkhead at Kingston Avenue? Did you observe ^
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any of those? A. When I went there in 1910 that 
had been transformed into a lawn—the preceding 
year, but the old Newton bulkhead was approxi­
mately somewheres between 25 and 30 feet north­
ward from the present concrete bulkhead.

10 Q- When was the present' concrete bulkhead 
built? Do you remember? A. Either the latter 
part of 1911 or 19d2. I would not be quite sure on 
that. I  had only lived in my house a short time.

CROSS-EXAMINATION by Mr. Cole:
Q. The deed in this case was made to the wife, 

wasn’t it? A. Yes.
Q. In fact it is your property? A. It is Mrs. 

Vare’s property.
20 Q. Yon spoke of having secured an option: Did 

you mean yourself? A. I bought it and made Mrs. 
Vare a present of it.

Q. Did you secure the option?)
Mr. S ta rr: I object, if your Honor please. 

I t seems to me it is immaterial Whether the 
title was taken in Mr. Vare’s name or 
Mrs. Vare’s name.

The Vice Chancellor: I do not think it 
is material to the issue at all, but he refer-

30 red to it as his and I suppose he has a
right to investigated!.

Q. Did you secure an option for this property? 
A. For Mrs. Vare.

Q. Well, was it in your name or in her name? 
A. I don’t just recall.

Q. Have you it here? A. No, sir.
Q. With whom was it made?

Mr. Starr: I  object to that, if your Honor 
please.

40
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William S. Vare—'Cross

The Vice Chancellor : I t may be compet­
ent.

Mr. Starr : Upon the ground it is imma­
terial and irrelevant.

The Vice Chancellor : I  cannot be sure it
i s ‘ . 10Q. With whom was the option made or by whom

was it given1? A. My recollection is with Mr. 
Aiken and Mr. Reichner. There was two pieces of 
property involved.

Q. Isn’t it a fact that the transfer was made 
through Mr. Aiken to you or Mrs. Vare, he acting 
simply as a conduit pipe?

Mr. Starr : Objected to as immaterial and 
irrelevant.

The Vice Chancellor: I  overrule the ob- 20 
jection.

A. I wouldn’t know the definition of your prop­
osition.

Q. Well, did Mr. Aiken have any interest in 
this property? Wasn’t he merely acting as an 
agent for you or Mrs. Vare I A. I  don’t know Mr. 
Aiken.

Q. Don’t know him? A. No, sir, wouldn’t  know 
him today if I  fell over him.

Q. Do you know from whom you bought this gQ 
property? A. From Mr. Aiken and Mr. Reiehner.

Q. From both of them, do you mean? A. I  
should say so, yes, sir, because there was two 
separate pieces of property.

Q. Well, you transacted all the business for the 
purchase of this property, didn’t you? A. Oh, no, 
my attorney did.

Q. Who? A. Joseph K. Fletcher.
40
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William S. Vare—Cross

Q. Well, then, yon left the matter to your 
attorney, did you not? A* Very largely, Mrs. 
Vare—for Mrs. Vare.

Q. What became of the option you got from 
Mr. Reichner? A. In what respect?

10 Q. I say, what became of it? A. In what res­
pect? I don’t understand.

Q. You said you had an option for the prop­
erty. I have asked you what became of it? Where 
did it go? A. Mrs. Vare exercised it.

Q. But the paper itself: What became of that? 
A. Offhanded I couldn’t say.

Q. You know the property in dispute here, 
don’t you? A. Yes, sir.

Q. What property is i t!  A. 137 South Berkeley
20 Square.

Q. Is that the property oh which your build­
ing is or the property oceanward of it? A. Do you 
have reference to Mrs. Vare’s property?

Q. I am asking about the property in dispute in 
this suit. Do you know what property is in dispute 
here? A. Yes, sir.

Q. What property is it? A. Why, I understand 
it to be the piece of land—part of it and adjacent 
to Mrs. Vare’s property.

30 Q- Oceanward of the bulkhead? A. Yes and no. 
I  do not understand, for instance, the piece four 
feet or thereabouts, possibly five feet, of the 
beach oceanward from the bulkhead is in dispute. 
I  understand the rest of the piece is in dispute.

Q. Who told you what land it was that is in 
dispute ?

Mr. S ta rr: I  object, if your Honor please. 
It is immaterial and irrelevant.

The Vice Chancellor: I will overrule the 
objection. I cannot say that it is irrelevant40
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with certainty, although I confess I do not 
know its force.

Q. Who told you what land it is that is in con- 
troversey in this suit? A. I was advised by my 
attorney that—

Q. Who? A. Joseph K. Fletcher, that the prop­
erty that Hilton sold to Aiken—Aiken giving Mrs. 
Vare a quit-claim deed covered with it every­
thing that Mr. Aiken owned there.

Q. My question is who told you what land it is 
that is in dispute in this suit? A. Why, it seems it 
came by natural conditions.

Q. Well, you claim to own the land in dispute? 
A. I certainly do, and I got it for Mrs. Vare.

Q. If you will answer my questions we will get 
along. By virtue of what deed or condition or 
transaction do you claim to own this property?

Mr. Starr: Objected to as immaterial 
and irrelevant.

The Vice Chancellor: I  think it is com­
petent. I do not see any reason why he 
should not disclose what claim he has 
against the property.

A. Through the quit-claim of Mr. Aiken to Mrs. 
Vare and the subsequent riparian right granted.

Q. Do you claim to own this property by virtue 
of a deed from Hilton to Aiken and from Aiken 
to Mrs. Vare?

Mr. Starr: Objected to as immaterial 
and irrelevant.

The Vice Chancellor: I  will overrule the 
objection.

A. As well as being the hard and fast land.
Q. Then you claim under both?

Mr. S ta rr: Objected to as immaterial and 
irrelevant.
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The Vice Chancellor: Overruled.
Q. Do you? A. First the quit-claim deed from

Mr. Aiken to Mrs. Vare, it being the hard and fast 
land.

Q. Who requested Mr. Aiken to get a quit-claim 
10 deed from Hilton? A. I really don’t know.

Q. Didn’t you authorize anybody to get it? 
A. Why, it is the motet natural thing that my 
attorneys—Mrs. Vare’s attorneys would get all 
that was purchased.

Q. Did you authorize anybody to secure a quit­
claim deed from Hilton? A. Acting for Mrs. Vare 
I  authorized the securing of all the papers that 
went with the transaction.

Q. In other words, you authorized your attor- 
2o ney to do whatever he could to make certain 

your title to this land in question, didn’t you? A.
I authorized the attorney to secure everything.

Q. Now, Congressman, won’t you answer the 
question. It is a simple question. A. Yes, sir. Re­
peat the question.

Q. (Repeated) In other words, you authorized 
your attorney to do whatever he could to make 
certain your title to this land in question, didn’t 
you? A. Yes, sir.

30 Q* Hid you instruct your attorney to get a 
lease from the State, from the Riparian Com­
missioners?

Mr. Starr: Objected to as immaterial 
and irrelevant.

The Vice Chancellor: Overruled.
A. Yes, sir.
Q. When did you give him that instruction?1 A.

I have no record of the date.
4q Q. To whom did you give it? A. Offhanded I 

don’t just .recall details.
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Q. When you made application for the riparian 
lease had you then secured the quit-claim deed?
A. I don’t recall the date.

Q. You can’t recall whether you had or not. A.
I don’t recall the date.

Q. Did you know when you got the quit-claim 
deed from Aiken or Reichner that Reichner had 
agreed with Turner that high water line was out­
side of 314 feet south of Atlantic Avenue?

Mr. Starr: Objected to as immaterial and 
irrelevant.

The Vice Chancellor: Overruled.
A. I don’t recall getting a quit-claim deed from 

Mr. Reichner. I  got a quit-claim deed from Mr. 
Aiken.

Q. When you got the quit-claim deed from Mr. 20 
Aiken did you know^hat Mr. Reichner had agreed 
with Mr. Turner that high water line was ocean- 
ward of 314 feet south of Atlantic Avenue?

Mr. Starr: Objected to as immaterial and 
irrelevant.

The Vice Chancellor : Overruled.
A. My recollection was that Mrs. Reichner 

owned the property.
Q. At the time you got the quit-claim deed from 

Mr. Aiken did you know that Mrs. Reichner had gQ 
agreed with Mr. Turner that high water line was 
oceanward of 314 feet south of Atlantic Avenue?

Mr. Starr : Objected to as immaterial and 
irrelevant.

The Vice Chancellor: Overruled.
A . l  don’t recall that.
Q. Do you know now that there was an agree­

ment between Mr. or Mrs. Reichner and Mr. 40 
Turner that on the 19th day of November, 1908,
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high water line in front of this property was 
oceanward of 314 feet south of Atlantic Avenue?

Mr. Starr: Objected to as immaterial 
and irrelevant.

The Vice Chancellor: Overruled.
10 A. I don’t recall that.

Q. You never heard that?' A. I say I don’t re­
call it at this time.

Q. Do you mean to say, Mr. Vare, that you nev­
er heard of an agreement or a deed in which was 
inserted a provision—between Turner and Reioh- 
ner—that high water line was more than 314 feet 
south of Atlantic Avenne ?

Mr. Starr: Objected to' as immaterial 
and irrelevant.

20 A. I may or may not, I don’t recall.
Q. Will you say you did not? A. I say I don’t 

recall.
Q. Will you say ypu don’t know it? A. I say I 

don’t recall.
Q. Were you never told that by your lawyer? 

,A. I put the entire—
Q. Were you ever told by your lawyer what I 

have been asking you? A. I put the entire papers 
in charge of Mr. Joseph K. Fletcher and, acting 

30 for Mrs. Vare, made the purchase upon his advice; 
the details I don’t recall.

Q. Were yon ever told by your lawyer that 
Mr. Reichner and Mr. Turner had agreed that 
high water line was more than 314 feet south of 
Atlantic Avenue? A. I don’t recall.

Mr. Starr: Objected to as immaterial 
and irrelevant.

The Vice Chancellor: Objection over- 
40 ruled.
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Q. Did your lawyer ever make a search against 
this property for you?' A. That I  wouldn’t recall.

Q. Did he ever report to you that he had made 
9, search? A. M!r. Fletcher took the papers and, 
based upon his recommendations, I  made the 
purchase, the details I  don’t recall.

Q. Did he ever report to you that he had made 
a search against this property? A. I  repeat again, 
the details I don’t recall.

Q. Did you ever see a search against the prop­
erty? A. No, sir.

Q. Did you ever have the title insured? A. I  
presume the title is insured.

Q. Have you got the insurance policy here? A.
No, sir. N

Mr. Cole: Judge Starr, have you got the
insurance policy here?

Mr. Starr: I  don’t think I  have.
Mr. Cole : See, won’t you, and produce it 

if you have?
Mr. Starr: Sure.

Q. Well, your title is insured, isn’t i t ?1 A. I
guess so. -

Q. But you don’t know? A. Well, to be frank, 
I couldn’t say positive whether it is or not. This 
is only an incident of a very busy life, sir.

Q. Well, do you recall anything about this 
transaction at all?

Mr.' S ta rr: I  don’t seem to have it, Judge.
Q. (Repeated) Well, do you recall anything 

about this transaction at all—about the purchase 
of this property? A. Well, I  recall drawing some 
checks and making Mrs. Vare a present of the 
house.
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Q. Do you know that you got the riparian lease 
for this property? A. I  so understood it, yes.

Q. From whom? A. Judge Starr.
Q. When were you told that? A. I  don't just 

recall.
10 Q. What else were you told about this prop­

erty? A. You will have to be more specific.
Q, Did you ever see a deed for it to Mrs. Vare? 

A. I  may have seen the heading of a deed; I don't 
just recall any of the details.

Mr. Starr: I  offer in evidence a deed 
from John M. Hilton' and wife to Howard 
H. Yocum, dated January 25th, 1908, ack­
nowledged on the 25th of January, 1908,

2Q and -recorded February 3d, 1908, in book
373 of deeds, page 423. That conveys a 
tract of land beginning—

The Vice Chancellor: The same descrip­
tion as in the Hilton deed?

Mr. Starr: No, only one lot, beginning 
in the easterly line of Berkeley Square 
236 feet south from Atlantic Avenue, run­
ning eastwardly 82^ feet and southerly 
39 feet.

3[0 Said paper marked Exhibit D-5.
Mr. Starr: Now, deed dated February 

3d. 1908, made by Howard H. Yocum to 
Cephise A. Reichner, acknowledged Feb­
ruary 6th, 1908, and recorded February 
24th, 1908, in book 377, of deeds, page 239; 
conveys the same as in the last deed, the 
same description.

40 The Vice Chancellor: Is it referred to
by any other designation or boundary?
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Mr. Starr : No, the same premises con­
veyed in Hilton to Yocum.

Said paper marked Exhibit D-6.
Mr. Starr': Then a deed from Cephise A. 

Reichner and husband to James H. Aiken, 
dated September 1st, 1908, acknowledged 
September 1st, 1908, recorded the same day 
in the Clerk’s Office of Atlantic County, in 
book 390 of deeds, page 144.

Mr. Cole: What is the consideration ?
Mr. Starr: One dollar.
The Vice Chancellor: What does it con­

vey?
Mr. S ta rr: Conveys the premises as 

described in the last preceding deed with­
out reference to any map.

Said paper marked Exhibit D-7.
Mr. Starr: Then a quit-claim deed from 

John M. Hilton and wife to James H. 
Aiken, dated August 31st, 1909, acknowl­
edged the same day and recorded Septem­
ber 3d, 1909, in book 411 of deeds, page 106.

The Vice Chancellor: Conveys what?
Mr. Starr: There is a difference in the 

description. It is the same beginning point, 
82y2 feet parallel with Atlantic Avenue 
and of that width or breadth throughout 
southerly between parallel lines to ordin­
ary high water mark of the Atlantic Ocean.

Said paper marked exhibit D-8.
Mr. Starr: Now, another quit-claim deed 

dated September 1st, 1909, made by How­
ard H. Yocum to James H. Aiken, acknowl­
edged September 1st, 1909, recorded Sept­
ember 3d, 1909, in book 411 of deeds, page

10

20

30

40



164

Exhibits Offered in Evidence

103, and that quit-claims the property be­
ginning 236 feet from Atlantic Avenue, 
eastwardly 82^ feet and extending to the 
Atlantic Ocean.

Said paper marked exhibit D-9.
10 Mr. Starr: Now, the next is a quit-claim

deed from Cephise A. Beichner and hus­
band to James H. Aiken, dated August 31st, 
1909, acknowledged August 31st, 1909, and 
recorded September 3d, 1909, in book 411 
of deeds, page 105; same beginning, 236, 
and extending to the Atlantic Ocean.

Said paper marked Exhibit D-10.
Mr. S ta rr: Then the next is a quit-claim 

deed made by James H. Aiken to Ida Vare, 
20 dated October 9th, 1911, acknowledged the

same day, recorded October 10th, 1911, in 
book 471 of deeds, page 35; that conveys 
the same tract beginning 236 feet south of 
Atlantic and running to the ordinary high 
water mark of the Atlantic Ocean, and re­
cites the quit-claim deed from Hilton to 
Aiken.

Said paper marked exhibit D-ll.
Mr. Starr: Now, I offer in evidence lease 

30 made by the State of New Jersey to Ida M.
Vare; it is dated the 14th day of Septem­
ber, 1915, and it is acknowledged so far as 
the grantors are concerned on the 23d day 
of October, 1915, and so far as Mrs. Vare 
is concerned on the 27th of October, 1915, 
and recorded on the first of November, 
1915, in the Clerk’s Office at May’s Land­
ing, in book 546 of deeds, page 243. It leases 

40 land beginning 236 feet south of Atlantic
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and extending all the way out to the inland 
line of the Public Park, just a trifle inside 
of the boardwalk.

Said paper marked exhibit D-12.
Mr. Cole: That is expressly subject to 

the Turner lease.
Mr. Starr: Well, here is the language: 

“ This lease is made expressly subject to 
the rights, title and interest, if any, acquir­
ed by Jesse R. Turner under a lease of the 
land under water hereinbefore described, 
with other lands, made by the State of New 
Jersey to said Jesse R. Turner bearing 
date the eleventh day of May, 1914, and 
recorded, etc. With the fight and privilege, 
under the covenants and conditions of this 
lease, to appropriate the lands under water 
above described to her and their exclusive 
private uses.”

At this point a recess was taken until 
Tuesday, May 8th, 1917.

Resumed, before his Honor, E. B. Leam- 
ing, Vice Chancellor, at the Chancery 
Chambers, Atlantic City, New Jersey, on 
Tuesday, May 8th, 1917.

Appearances:
Hon. Clarence M. Cole, for complainant.
Hon. Lewis Starr, and Charles C. Bab­

cock, Esq.„ for defendant.
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Frederick C. Rollman—Direct

ARCHIBALD S. LAMBERT, recalled.

By Mr. S ta rr: Q. Mr. Lambert, when did you 
begin to build any bulkheads or drive any piling 
on this property in front of the Vare premises? 

jx A. Sometime in the latter part of 1914 or 1915.
By the Vice Chancellor: Q. When did you say? 

A. 1914 or 1915, I just don’t remember which.
By Mr. Starr: Q. The latter part of 1914? A. 

Yes, I think so.
Q. Can’t you tell us more definite than that? A. 

Well, the man who did the work at my request 
could tell you more, Mr. Gandy there (indicating), 
he will tell you when he comes on the stand, I 
didn’t keep any account of it.

Q. Well, it was after you made the contract to 
purchase the property from Mr. Turner, was it 
not? A. After?

Q. Yes. A. I  didn’t do any work until I got a 
contract.

Q. Now, that contract was dated in July, was 
it not, 1914? Do you remember? A. As near as I 
can remember, sometime in July.

Q.. And it was in the fall of that year that you 
began youi  ̂ operations there? A. I think so, yes.

No Cross-Examination.

FREDERICK C. ROLLMAN, a witness pro­
duced in behalf of the defendant, being duly sworn 
according to law, on his oath says—

h By Mr. Starr: Q. Mr. Rollman, where do you
■. live?! A. I live, when in Atlantic City, 4503 At- 4ft •lantic Avenue.
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Q. And are yon in business in Atlantic City? 
A. No, my business is in Philadelphia.

Q. What is your business? A. I am in the 
wholesale dry goods business.

Q. And where is 4503 Atlantic Avenue with 
reference to Berkeley Square? A. Well, it is on 
the opposite side of Atlantic Avenue from Berke­
ley Square, slightly north, if you call this north, 
of Berkeley Square. In other words, it is between 
Berkeley Square and Kingston Avenue.

Q. It is on the north side of Atlantic Avenue? 
A. North side of Atlantic Avenue.

Q. Have you any knowledge of the tidal condi­
tions along”the beach front at Berkeley Square? 
A. No.

Q. Have you any knowledge of the line of high 
water there? A. Yes.

Q. And how long have you known of that situa­
tion? How long have you been in Atlantic City? 
A. I have • been in that locality since 1904, July 
of 1904.

Q. Continuously?1 A. Well, during six months 
'¡of the year.

Q. That is, the summer months? A. Summer 
months.

Q. Have you had occasion to notice or observe 
the location of high water line at the foot of Berke­
ley Square during that period of time? A. Well, 
in the earlier periQds, yes; later years I  haven’t 
paid much attention to it.

Q. How about the year 1908? A. Yes.
Q. And what opportunity had you to observe 

the location of high water line at the foot of 
Berkeley Square? A. Well, the opportunities I  
had—I would take frequent trips just around thei
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block, around Kingston Avenue to the boardwalk 
and then back over Berkeley Square from Plaza 
Place.

Q. Now, in 1908 do you remember about what 
time you came up—left Atlantic City and re- 

10 turned to Philadelphia? A. It was always in Oc­
tober.

Q. Now, in that fall, the fall of 1908, did you 
observe where the ordinary line of high water 
was with reference to the Kelley bulkhead? A. 
Well, I don’t know what the Kelley bulkhead is.

Q. The bulkhead that has been spoken of here 
as the Kelley bulkhead ran from Kingston Ave­
nue to Berkeley Square, in front of the property 
owned by Mr. Reichner. A. I know of a bulkhead 

20 that was the bulkhead of the Newton property 
before his present bulkhead w as. built, that is 
about thirty feet inside of the present bulkhead, 
might be twenty-eight, thirty-two feet, something 
like thirty feet.

Q. And the bulkhead we are speaking of runs in 
an easterly direction from Berkeley Square to 
Kingston Avenue? A Yes.

Q. Do you know the location of that bulkhead? 
A. Yes; that was the continuation of this one.

30 Q. Now, with reference to that bulkhead where 
was the ordinary line of high water in the fall of 
1908? A. Well, the high water always came up 
to that bulkhead or near it; any unusually high 
tides it would sometimes cross the bulkhead and 
get into the Newton gardens and upon the streets 
there.

Q. But can you tell us whether or not an ordi­
nary tide would reach the bulkhead? A. It would 

40 reach the bulkhead.

*
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Q. Now, what was the condition of the tides in 
the year 1909 with reference to that bulkhead? 
A. As far as I can recall now thby were practi­
cally the same.

Q. Now, do you remember the fact of the bulk­
head being built around what is now the Vare 

property, around the house? A. That bulkhead 
is further oceanward than the one we have been 
speaking about.

Q. Do you remember the fact of that being 
built ? A. I  do.

Q. Now, after that was built can you tell us 
what the location of the ordinary high water was 
with reference to that bulkhead at the foot of 
Berkeley Square? A. Well, the water would 
come up to that, it was further out.

Q. And how long did that condition of affairs 
exist? A. That I couldn’t tell you.

Q. Do you remember when Mr. Lambert began 
his operations there? A. No, I don’t.

Q. You don’t know when that was? A. I  know 
operations were commenced and carried out but 
I couldn’t give you any dates.

Q. Well, now, can you tell us whether or not 
the high water continued to come up to the Vare 
bulkhead until Mr. Lambert started his opera­
tions? A. Well—r

Q. Or whether there was any cessation? A. 
Well, I couldn’t tell you that.

CROSS-EXAMINATION by Mr. Cole:
Q. You said that the ordinary high tide came 

to or near the bulkhead. Is that correct? A. Yes, 
this first bulkhead called the Kelley bulkhead, I 
believe.
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Q. Now, was that in front of the Kelley prop­
erty that you are talking about or in front of the 
Newton property? * A. Well, I don’t know what 
the Kelley property is.

Q. The Kelley property is on the up-town side 
lO of Berkeley Square? A. Where now the Vare 

mansion is t
Q. Yes. Is your testimony addressed to that 

bulkhead or addressed to Mr. Newton’s bulkhead 
below? A. Well, it was one continuous bulkhead.

Q. And there were times during this period 
you are testifying to when- ordinary high tides did 
not come to the bulkhead—is that correct? A. 
Well, they generally came up there. The tides 
vary, as you know.

20 Q* Exactly so, and there were ordinary high 
tides that did not come to this bulkhead, weren’t 
there? A. Probably, yes. 
v Q- Nmv, just what do you mean by ordinary 

high tide? A. Ordinary high tide, I  would say, 
is a tide not influenced 'by a strong wind or 
storms.

Q. What about the moon? A. Beg pardon?'
Q. What about the moon? A. The moon? 

Well, I  don’t consider that a storm, that is an or- 
30 dinary tide.

Q. But the moon has influence on the tides? A. 
Yes, the moon causes all tides.
 ̂ Q. Did you make a special business of observ­
ing the condition of the tides? A. No.

Q. Kept no record of it, I  suppose, of course? 
A. No. .

Q. What was there about the conditions at the 
40 ^ me that the tide did not come to the bulkhead? 

A. I  don’t quite understand.



171

Frederick C. Rollman—Cross

Q, Well, yon said there were times when the 
ordinary high tide did not reach the bulkhead. 
Now, was there anything peculiar about the con­
dition of the weather ?) A. No, I guess not.

Q. Just ordinary conditions? A. Ordinary 
conditions.

By Mr. Starr : Q. These times when you say 
the tide would come near the bulkhead how far 
would it be away? A. Oh, it might be a foot or 
two away. The seagrass would be washed up 
mostly all the time after a tide, up against the 
bulkhead.

Q. Is that what you mean when you say it came 
near the bulkhead—only a foot or two away ̂  A 
Yes.

Q. You still live down at that address in At- on 
lantic City? A. Yes.

Mr. Starr: I  wanted to put Mr. Right- 
mire, the engineer, on to give us a distance, 
a measurement, but I understand he hasn't 
his book here. He will get his book and I 
will call him later, if your Honor will per­
mit it.

The Vice Chancellor: Yes.
Mr. S ta rr: That is all. We rest.

30
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Mr. Cole : I want to offer in evidence an 
agreement between Jesse R. Turner and 
wife and L. Irving Reichner, dated the 
blank day of September, 1908, which 

2Q agrees to convey to Reichner, among other
things, the premises beginning 275 feet 
south of Atlantic Avenue and running 
along Berkeley Square thirty-nine feet 
southerly, and running all the way through 
from Berkeley Square to Millidgeville Ave­
nue, 165 feet.

Said paper marked exhibit C-ll.
The Vice Chancellor: Is that the same 

property which was in the deed of Novem- 
2q her 19 Hi, 1908?

Mr. Cole: Yes, except this is the a g r e e ­
ment, the option, in other words, on which 
the deed was based.

The Vice Chancellor : The same descrip­
tion?

Mr. Cole: The same description. '
Mr. Starr: Now, I object, if your Honor 

please. In the first place the paper itself 
is not signed by Mr. Reichner, and for that 

QQ reason I do not see how he could be bound
by the terms of the paper itself, and, in any 
event, it is inadmissible and irrelevant so 
far as Mrs. Vare is concerned.

The Vice Chancellor: I understand it is 
the agreement under which the subsequent 
deed from Turner to Reichner was made.

Mr. Cole: Yes. If there is any question 
about it I  will prove it by Mr. Turner.

Mr. Starr: I do not think the agreement 
40 itself - is material or competent.
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The Vice Chancellor: I  will let it be filed 
subject to your objection.

Mr. Cole: Now, I offer original deed 
dated September 28th, 1911, from James 
H. Aiken and Mrs. Reichner and her hus­
band, grantors, to Ida Vare. That deed 
was acknowledged the day of its date, and 
recorded at Mays Landing in book 471 of 
deeds, page 32. Now, that conveys begin­
ning at a point in the easterly line of 
Berkeley Square, 236 feet south from the 
southerly line of Atlantic Avenue, and 
runs—

The Vice Chancellor: That would be the 
275 less 391

Mr. Cole: Yes, sir; and runs eastwardly, 
parallel with Atlantic Avenue, eighty-two 
and one-half feet, that is the depth, and 
southwardly, parallel with Berkeley 
Square, 78 feet, so on around.

Said paper marked exhibit C-12.
The Vice Chancellor: Judge Cole, you 

have not yet proven Turner’s title.
Mr. Cqle: No; I am going to prove that.
The Vice Chancellor: I  assumed you 

were but call your attention to it. You 
stand under a deed made by Turner in 
1916, and you have not gone back of that.

Mr. Cole: For the purpose of making a 
p r im a  fa c ie  case we simply proved the title 
in Lambert from Turner.

The Vice Chancellor: Yes, that is as far 
back as you went. I don’t know yet how 
your title connects.

Mr. Cole: We own beginning 275 feet, 
that is our claim.
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Mr. Starr: No, you don’t claim but 314.
Mr. Cole: Mr. Turner owned 275 feet.

, Now, Mrs. Kelley conveyed to Hilton to a 
point 275 feet. Now, after that Mrs. Kel­
ley conveyed or agreed to convey to Harry 

1 0  R. Young and Mr. Jeffries and Turner—I
am not sure just how, but anyhow those 
three had title beginning 275 feet. . It was 
finally merged in Turner running to the * 
ocean. Now, Turner conveyed to Reich- 
ner beginning 275 feet and running 39 
feet, making 314, then he conveyed to 
Lambert beginning 314 feet, that is the 
land in dispute.

The Vice Chancellor: And Reichner con- 
20 • veyed to Vare?

Mr. Cole: Well, that is what I thought, 
that is, Reichner, the husband, I thought 
conveyed to Vare but it seems that Mrs. 
Reichner conveyed to Vare.

The Vice Chancellor: Well, you' said 
Mrs. Reichner and husband, didn’t you?

Mr. Cole: Yes; the deed is made as com­
ing from Mrs. Reichner and husband and 
not from him and the wife. .

30 The Vice Chancellor: Well, did they
both sign the deed?

Mr. Cole: Oh, they both signed the deed.
The Vice Chancellor: I  guess that is all 

they need to do.
Mr. Cole: I don’t know. I gave it to you 

the way the deed is made. My thought 
about it is there was a little effort to do 
something, there is a kink there I don’t 

4q understand. Maybe it will come out as we
go along.
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Nicholas J. Jeffries—Direct

NICHOLAS J. JEFFRIES, a witness pro­
duced in behalf of the complainant, being duly 
sworn according to law, on his oath says:

By Mr. Cole: Q. Mr. Jeffries, where do yon 
live1? A. Atlantic City.

Q. And how long have you lived here? A. 
Thirty-one years.

Q. 'What is your business? .A. At the present 
time I am in the real estate and bath-house busi­
ness.

Q. How long have you been in the bath-house 
business? A. Twenty-six years.

Q. Do you know the property at Berkeley 
Square and the Ocean, Atlantic City? A. I  do.

Q. Are you the Nicholas J. Jeffries named in 
this quit-claim deed of April 10th, 1908, to Jesse
R. Turner? A. I  am.

Mr. Cole: I  offer that.
Said paper marked exhibit C-13.
Mr. Cole: This deed is dated April 10, 

1908, signed by Nicholas J. Jeffries and his 
wife, acknowledged on the 23rd of April, 
the same year, and recorded at May’s 
Landing on the 26th of May, of the same 
year, in book 384 of deeds, page 192, and it 
quit-claims, among other things, the follow­
ing: “ Description No. 2. Beginning at a 
point in the easterly line of Berkeley 
Square 275 feet southwardly from the 
southerly line of Atlantic Avenue; thence 
(1) southwardly, along the easterly line of 
Berkeley Square to the Atlantic Ocean; 
thence (2) eastwardly, along said Atlantic 
Ocean to the westerly line of Millidgeville
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Avenue; thence (3) northwardly, along the 
westerly line of Millidgeville Avenue to a 
point 275 feet southwardly from the south­
erly line of Atlantic Avenue; thence (4) 
westwardly, parallel with Atlantic Avenue, 

10 165 feet to the place of beginning.’’
Q. How long have you known that property? 

A. Since the winter of 1902 and 1903.
Q. Have you since that time made any observa­

tions concerning the tides in front of the Berke­
ley Square property? A. I did up until the time 
of that deed, and I have frequently since been 
along there, but I haven’t known in a general way 
since 1908—that is, only in a general way since 
that date, I  haven’t known particularly.

20 Q* Were you on the ground from time to time 
from 1902 to 1908? A. I  was.

Q. Do you recall what has been referred to here 
as the Kelley bulkhead? A. Do I know it? I 
don’t understand.

Q. I say, do you recall the Kelley bulkhead— 
what has been referred to here as the Kelley 
bulkhead? A. Yes, sir, I do.

Q. And do you recall what has been referred to 
as the Vare bulkhead? A. I don’t know about the 

30 Vare, that has been since then, I don’t know, only 
I have been down-and saw the bulkheads, but I 
wouldn’t know without I  was shown it on the map.

Q. Now, where was ordinary high water line 
with relation to this property of Kelley’s and 
yours in 1908, when you conveyed? A. When 
you say an ordinary high water you get all twist­
ed up. The water at times, the majority of the 
times, in 1908, wouldn’t come up to it by—well, 

40 of course, it is irregular, this end was further
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than the other, and it woiild possibly be—run 
alpng twenty or thirty feet, something like that, 
possibly more. You can’t fix a line. You can 
only look at it one day and it would be one place, 
and another day another. But, generally speak­
ing, it didn’t come up there, only what we except jq 
as a storm tide.

By the Vice Chancellor : Q. Twenty or thirty 
feet away from the Kelley bulkhead? A. Yes, 
towards the Atlantic Ocean, that would be one end 
of it, and; the other end would be a little further, 
in 1908, when we sold it, but, of course, there 
might come a tide in a few weeks and wash it 
away—so that it would wash up to the bulkhead, 
but at that particular time when that deed was 
executed these are the figures that I am speaking 2q 
of:

By Mr. Cole: Q. How was it with relation to 
the other points beginning with 1902? A. Now, in 
1902, in April, along in April is when I remember 
it mostly. We made a contract to buy it, agree­
ment of sale, and then in April it was transferred, 
and during the time of the contract, before we 
had taken title or about the time we had taken 
title of Mr. Turner, or—I came in it a little 
later—;during the agreement of sale it did not 
copie up to the Kelley bulkhead but along some- 
wheres about the same* way, maybe a little less 
beach, but just about when we had taken title to 
it, or after it, we had a storm and that came and 
washed it away, so that the tide came up to the 
bulkhead for a few weeks, and then in a few 
months hardly it built out again. It is a movable 
proposition, the tide is, and it is hard to estab­
lish, the tide, but, generally speaking, that bulk- 40
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head was what we would call clear of the water.
Q. Did that hold true during all the period 

from 1902 to 1908? A. So far as I  have ever no­
ticed it would wash away and build out, but, gen­
erally speaking, it would build out all the time, 

10 each time it would seem to hold itself out a little 
more, which it holds out at the present time.

Q. When did you first become interested in this 
property? A. Somewheres, I say, about—I think 
it was a sixty or fifty day agreement, we have 
sixty days after April of 1903, if I  remember 
rightly.

Q. I show you an agreement dated February 
25th, 1903, between Hannah E. Kelley, of the one 
part, and Harry R. Young, of the other part, 

20 which agreement provides for the sale of prop­
erty in Atlantic City described as “ All the land 
nnd premises lying and being between Columbia 
Avenue and Tallahassee Avenue, Atlantic Ave­
nue and the Atlantic Ocean, except twenty-eight 
lots heretofore sold,” and ask you whether that 
refers to the property in question?' A. That is 
the agreement I  spoke of, that I haven’t seen since 
that date. I can show it on the map.

Q. Show his Honor what that describes. A. 
30 (Indicating on map) There is eight lots runs down 

here, then all of this, and eight lots up thisi side, 
making in all twenty lots and the beach front, 500 
feet of beach front, from Newton bulkhead up, 500 
feet up this way.

By the Vice Chancellor: Q. The numbered lots 
on the map only run down'to the Kelley bulkhead, 
275 feet. A. Yes; we went beyond. There was 

40 another map you do not seem to have here. Does 
no one have that map? We made a new map, put
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in two more lots in front of these original lots that 
was up here. We had all the way ground it, from 
Atlantic Avenue down to the beach, 500 feet above 
Newton’s, which was below here, and then down 
to Newton’s and then up to Atlantic Avenue 
again.

Q. But at this time I thought this had been con­
veyed by Mrs. Kelley, all of these lots? A. Only 
275 feet.

Q. That wasn’t in yours? A. No, sir; we went 
from 275 feet.

Q. Out? A. To the Atlantic Ocean.
By Mr. Cole: Q. The important point is, does 

that include this land in question here? A. Yes.
Q. And were you interested in this agreement 

and the land? Your name does not appear to be 
mentioned. A. Not at that time.

Mr. Cole: This agreement says for the 
sum of $95,000, and it was acknowledged 
on the day of its date and recorded the 
26th day of February of the same year, in 
book 284 of deeds, folio 199, and endorsed 
on the agreement is this: “ For and in con­
sideration of the sum of two hundred and 
fifty dollars I hereby assign, set over and 
transfer unto Jesse R. Turner his heirs and 
assigns, an undivided one-half interest'in, 
to and of the within contract within made 
by Hannah E. Kelley. In witness whereof 
I  have this 25th day of February, A. D., 
1903, hereunto set my hand and seal, 
(signed) Harry R. Young.” I  offer that.

Said paper marked exhibit 0-14.
Q. How long was it after the date of that 

agreement that you became interested in this
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property I i A. I  .dpm’t ■ know exactly but it was 
shortly,,-it,was, p i^y^m atte r,o f. weeks,, I don’t 
rem^naber,..ex^etly^ J  rhftyenlt the deed here, the 
d̂ p(Jo possibly is  ^Qipewherp. or, a record of it, I  
w-as ahway r̂, interested rin jjt,jth^t, wps Jip  . real 

2a estate I  was interested in with Mr. Young, that 
° i s  wiratj. wa§ interested- in but did not appear as 

interested unjtijrl^t^r jdn? until ihat;dee<h you are 
speaking "of.

Q.x. P^m yon give us rSomev idea * ofn how, many 
times you were'on this property yearly, from 1902 
until you sold,, opt,f> . Oh, J -cannot; I did not 
kerep n  record Joy,. any particulars reason, but - I 
woiil-d be dp^rjj ftl̂ e ¡bp4i;dw$iik—of course r I was 
interested ig  tfcai•p|o^erfy,..ns]tahow.fhq tide was 

2q washing ¿t?(lkow> if w ^bniiding up, and I would 
' be there—possibly if r̂ ould average once a week,

every
twopr^^e^iweekg^rpnglnthe winter^something 
likefihafj ^^eau^e. t  w ^ }great for walking ^own 
thp.t w ^ .^yw nyv 'j i  J .._

yop .Hurling any of .the timp that you were 
in te rested^  th i| .property huy$ any claim made 
tOiyro,Uf pp jp^r  ̂ ^Kmade, tj^at you "were net the

i ui 0 I  ¿ j* V o b  v :>
3Q r - -  Y Objected^ ushmmaterial.

,.pfv. Jhe; V je^_p^n<^or|; . f̂ h£it is.ihe^pur-
' oil lo i s, t
v ler: flJ  thought ifihe had heard

rr anything from ̂ JVlf. Eeiclmeror.Mr. 4-iken 
r,.,r ,we ought,.to know it. Mr.-Vare and Mrs.
1 f t^aren^w <«claijm.\fhyough them. I  won’t 

press, itiYeouimylphjects.^ e 
■}P O' '¡The Vice, Chancellor: I do not see’any 

40 3'£r< fprce to it*, I  think I will have to sustain the o
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objection. The mere fact that the claim 
was not made I apprehend is not operative 
to bar or in any way modify rights which 
might otherwise exist.

CROSS-EXAMINATION by Mr. S ta rr:
Q. Mr. Jefferies, I  understand that yon first be­

came interested in this property by an assign­
ment of the contract between Kelley and Young 
in March, 1903? A. No, no, I didn’t mean to give 
that inference. I  became interested—I was the 
first one interested in it, as regards this deal, as 
a matter of fact. That is, interested on the real 
estate point of view, not- as an owner. I  was the 
one that got the proposition up to sell the prop­
erty from Mrs. Kelley. There was another party 
in it who doesn’t appear here, Mrs. Conrow and 
Mr. Turner.

Q. And when was that? A. That was in Febru­
ary of 1903.

Q. Then the contract was made between Mrs. 
Kelley and Young, February, 1903, and then you 
became interested in that contract by an assign­
ment which is dated the 12th of March, 1903—is 
that right? A. I  don’t know what the dates are.' 
I don’t know what you mean by “ interested,” 
whether you mean as an owner or what.

Q. Well, now, wasn’t an interest assigned to 
you? A. Yes. That is what you mean by inter­
ested. Well, I  don’t remember the dates. We 
have deeds. Mr. Young made me over half of 
his interest which made me a quarter owner of 
the property.

Q. And did you retain your ownership in that 
property until you sold out to Mr. Turner in 1908 ?

10
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A. Yes; and then I  sold to—there was other deeds, 
I  don’t remember the date I  sold to Newton, I 
made a quit-claim deed, we divided the property 
and Mr. Turner took this part that that quitclaim 
deed is for and I took the other part that was left. 

10 lQ- Your interest in the proposition ceased when 
you quit-claimed to Turner? A. In that particu­
lar property ceased.

Q. At any time during the period that you were 
interested in this proposition did you see the 
water washing the bulkhead ? A. Oh, yes, I saw 
such a thing, I  so stated, at storm tide.

Q. How many times did you see the water wash 
the bulkhead? A. Well, nearly every storm, every 
storm tide.

20 Q. Did you ever see it wash it at any other time 
except the storm tides? A. It might wash it on a 
spring tide, on what the farmers call ’pogee tide,

Q. How often would you be down there, Mr. 
Jefferies ? During the year 1907 how many times 
were you down there? A. I  have already stated 
possibly once a week in the summer-time, possi­
bly once every two weeks, it might have been some 
weeks I wouldn’t be down there.

*'Q. Did you make it a point to be there when the 
30 tide was high? A. No, but I know when it is high 

tide.
Q. You didn’t go down there for that purpose? 

A. No—sometimes I did, before I sold the prop­
erty I  did.

Q. How many times did you go down there for 
that purpose, to locate the high tide? A. I  don’t 
know that. No man, unless he expects something 
like this to come up, is going to keep a record how 

40



183

Nicholas J. Jeffries—Cross

many times he went, but I  would know more about 
the high tides than an ordinary person because 
I know when it is high tide.

Q. When you first knew the bulkhead how far 
was it from the level of the sand to the top of the 
bulkhead? A. I  don’t know; I didn’t measure; I  jq 
don’t know how high the bulkhead is.

Q* You don’t know how high the bulkhead was 
out of the sand? A. I  don’t know.

Q. How high was the bulkhead out of the sand 
when you sold it in 1908? A. I  don’t know, be­
cause I never measured the bulkhead, I  can tell 
you how far the water would roll up ordinarily.

Q. Did you ever measure the distance between 
the water and he bulkhead? A. No, I  never have,
I have—but I haven’t those figures—the sand be- 20 
tween the boardwalk, the dry sand between the 
boardwalk.

Q. When you sold to Turner in 1908 I  under­
stood you to say the water came up within twenty 
or thirty feet of the bulkhead? A. I t runs that 
way most all the time, it would change, no man can 
establish a high water line on the beach there, be­
cause if there is no wind or anything the moon 
changes it, it will run through the whole cycle in 
fourteen days. 30

Q. How many times were you there in 1908? A.
I don’t know, I didn’t tally them up, I  told you.

Q. You never lived in that neighborhood, did 
you, Mr. Jefferies? A. No, I  never lived there.

Q. And I suppose your observation was merely 
from the fact that you-were walking down the 
beach? A. No, more than that, I  was mightily in­
terested in that beach there. . 40
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Q. How many times were yon down there for 
the purpose of ascertaining by observation where 
the high water line Was? A. You couldn’t find 
that out, because I didn ’t keep a record of that.

The Vice Chancellor: I have seen a single 
10 storm cut away the beach so that high water 

mark was back of where houses had been.
The Witness: Is that so ?

Mr. Cole : Yes. I have stood right in 
this building, right on this floor, and it 
seemed to me all there was left dry was the 
size of a three-cent piece.

The Vice Chancellor: No; I have ref­
erence to the ordinary high water mark ex­
tending to where the houses had been by 

20 reason of a single storm cutting away the
beach. In other words, the high water 
miark moved back after the storm, and it 
gradually filled up again and went out.

Q. I understood you to say when the deed was 
made to Turner the waters did wash the bulk­
head? A. No, you didn’t understand me. - Now, 
which deed are you talking about ? There are two 
deeds, one deed I did say and the other I didn’t.

Q. Which deed did you mean? A. The deed to 
30 Turner, the original deed from Hannah Kelley— 

no, it was to Young, wasn’t ? .
Q. I  am speaking about the deed to Turner. A. 

Why, the title changed hands in Camden, and I 
think it is somewheres about the 15th of Aprils 
1903, and a day or two before the title passed, 
having an agreement in February, there came one 
of these storms that the Judge is speaking about 
right now and it washed that sand away so that fo ’
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a little time the water did wash the bulkhead, that 
is, at the lower end of it, and it may have washed 
up possibly there, but that filled right out again, 
as I say.

Q. What do you mean by “ the lower end” ? A. 
Well, there is two ends, we say down town here, jq 
you are from Camden, and we say—

Q. I know, but opposite what street? A. Well, 
where it joins Newton.

Q. That is Berkley Square? A. Possibly, I don’t 
remember the names, they change the names.

Q. That was in what year? A. That was in 
1903.

Q. Well, now, did the water wash the bulkhead 
in 1908 at all? A. Not in 1908, only at storm tides, 
of course, it washed it. . '  20

Q. But I mean the ordinary tide? A. Well, you 
can’t use that word, ordinary tide.

By the Vice Chancellor: Q. That is the only 
word the law seems to use, but I don’t know how 
the law ever discovered what it meant. A. I don’t 
know ^either. The most of the tides, we will say, 
the majority of the tides wouldn’t come to the 
bulkhead in 1908.

Q. That is the time you say it came within 
twenty or thirty feet? A. Yes, somewheres there. 30

By Mr. Cole: Q. Mr. Jefferies, you have made 
a business, haven’t you, of watching the tides ? A. 
Well, I  happen to be a navigator and astronomer, 
and it is sort of a kindergarten thing, the tide is, 
and I do watch them and keep that up, and I write 
the tide for Atlantic City, being no one else does— 
the Grovernment don’t, so I am posted about the 
tide, know some little about it. 4q

«
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By the Vice Chancellor: Q. Yon recognize, 
don’t yon, Mr. Jeffries, that the two tides in the 
same day are at different heights? The higher 
tide may be in the morning or may be in the even­
ing, but each day has its two tides, one of which 

10 is always higher than the other1? A. That is true, 
all things else being equal, of course.

Q. I mean under normal conditions. Now, what 
would you call ordinary high tide? A. I don’t 
know.

Q. The average between the two? A. I don’t 
know. On the beach front I  wouldn’t know what 
to say was an ordinary tide.

Q. Well, you recognize also, don’t you, that one 
week under normal conditions the tide would be 

20 lower than it is another week, the high tide would 
be lower one week than it is another week, where 
the position of the moon has changed? A. Thatj 
cycle is every two weeks, of course 'the interven­
ing week would be lower.

Q. Now, which do you call the ordinary high 
tide, the tide that is high by reason of the moon 
change or the tide which preceded it? A. Well, 
I  wouldn’t know any way to establish a high water 
mark but by actually taking datas for any length 

^  of time, and then you can’t do it, because your 
beach is going to wash away, and then there are 
conditions that will happen that you don’t notice. 
Clear off in the ocean, like enough, a storm we 
don’t get will swell our tide up and we might have 
normal weather here, and yet that tide a layman 
would say would be a normal tide, but it is not by 
reason of being forced in by an invisible storm.

^  Q. Then again you have a heavy surf on, do you 
not, by reason of a storm at sea? A. Yes.
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Q. A storm that has not been observed here! A. 
Yes.

Q. And those waves force the water up on the 
beach further than it would otherwise f A. I  don’t 
call that a tide. I  call that a  run of the sea. But, 
of course, you would say that was the mark. 10

Q. Well, what do you call the high water mark?
Is it where the waves run up on the beach or is it 
the level of the ocean? A. What I  should term 
the high water mark would be if there were no 
sear—that is, only the normal conditions, that 
would be the high or low water, normal proposi­
tion, because the other must be abnormal, it is 
forced, it is a forced proposition, the other must 
have either forced it back or in, but of course it 
leaves it open to argument, one might claim one 20 
thing and another another.

Mr. S ta rr: The criterion in the cases 
seems to be, if your Honor please, I  haven’t 
examined it very carefully, but just from 
the head notes, the high water line is that 
line which marks the destruction of vegeta­
tion. That seems to be the criterion by the ~ 
cases. If  the tide covers an area sufficiently 
long to destroy vegetation that is found by 
some of the cases to be the line of high 30 
water mark, the line of high water.

The Vice Chancellor: That might make 
a criterion in some cases, but vegetation 
does not begin on our wild beaches until 
you get back of the sand dunes. In other 
words, sand piles over or blows from the 
beach and forms in the wild beaches, or did 
form in the days when the beaches were 40
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wild, a line of sand dunes, some of which 
I have seen on the wild beaches of South 
Jersey that were as high as this buildnig or 

• higher, running in a low parallel to the 
ocean. The water never would come up on 

10 them, it could not, never would reach them
even at storm tides. They were on the 
highest part of the beach and there is no 
vegetation until after you get beyond those 
sand hills and on to the grass or meadow in 
the rear. If you would dig down through 
those sand hills far enough you would find 
meadow because the sand has gradually 
blown over it; you will sometimes find a 
sod in these sand hills if you dig down, 

20 showing there has been grass there. I can
see how in a fresh meadow, where there is 
no drifting sand, vegetation would be a fair 
criterion, but I cannot see how it could be 
where there is drifting sand.

By Mr. S ta rr: Q. Mr. Jeffries, have you seen 
grass growing down at the water’s edge? A. If 
you will allow me to clarify that—

Q. Yes. A. I don’t want to take the time of the 
the Court—that is true inland, which you all know 

30 who have ever been in the meadows, because the 
edge of the high water you have the rankest vege­
tation, you can stop on the edge of a creek—any 
educated person on those lines, which I happen to 
have been out with your riparian commissioners, 
and they only need to look at the meadows to tell 
the ordinary Ipgh water, 'the beach, that is, 
as the Judge stated, no man can tell where that 

40 high water is because it shifts every day, the tides
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is shifting every tide, ,and that is a loose proposi­
tion of unknown factors, you can get no equation 
in any example.

By the Vice Chancellor: Q. What about the 
vegetation line, is that on the beach? A. I never 
saw a place like that, particularly our kind of 
beach. There will be vegetation up on the sand 
hills, as the Judge says, if it is there long enough 
it will grow, but some of your highest sand hills 
don’t have it on, and it is hard for it to grow with­
out you put something on there to obstruct it, it 
won’t grow where it is subject to the ordinary 
tide because that shifts so, and it could not seed 
and get a hold.

Mr. Cole: Judge Starr has kindly con­
sented that the record may show the offer 
of a deed dated March 30th, 1903, recorded 
April 16th of the same year, in book 287 of 

. deeds, page 59, Hannah E. Kelley to Jesse 
R. Turner and Harry R. Young, conveying, 
among other things, beginning in the west 
line of Millidgeville Avenue 275 feet south 
of Atlantic, thence south to the Atlantic 
Ocean, west by same 165 feet to the east 
line of Berkley Square.

Mr. Starr: Well, now, will you produce 
that deed so that we can have the benefit of 
the description?

Mr. Cole: I will produce either the deed 
or a copy.

Said paper considered marked exhibit 
C-15.

Mr. Cole: Also deed dated April 15th, 
1903, recorded April 22nd, same year, in 

» book 287 of deeds, page 355, Harry R.
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Young and his wife to Nicholas J. Jeffries, 
which conveys, among other things, “ one- 
half of my entire interest in premises as in 
deed in book 287, page 59.”

Said paper considered marked Exhibit 
10 C-16.

The Vice Chancellor: That makes Tur­
ner and Jefferies the owners each of one- 
half.

iMr. Cole: Well, we already have a deed 
from Jeffries to Turner, that puts all the 
title in Turner now.

20 JESSE R. TURNER, a witness produced in be­
half of the complainant, being duly sworn accord­
ing to law, on his oath says—

By Mr. Cole: Q. Mr. Turner, you are the Jesse 
R. Turner that has been referred to here ? A. Yes, 
sir,

Q. Do you know this property beginning 314 
feet south of Atlantic on the easterly side 
of Berkley Square, running to the ocean? A.

30 Yes, sir. ,
Q. Hfiw long have you known it? A. I have 

owned it since 1903.
Q. And had you known the property before 

that?. A. No; I  never knew it before I  bought it.
Q, And you are the Turner who conveyed to 

♦Reichner beginning—at least, made the agree­
ment with Reichner, beginning 275 feet south and 
running 39 feet, are you? A. Yes, sir.

40
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The Vice-Chancellor: Tihat is in evi­
dence, is it not?

Mr. Cole: Yes.
Q. Qan you recall—did you afterwards deed 

this property to Reiehner? A. Did I  deed it to 
him?

Q. Yes. A. Yes, sir.
Q. As referred to in the agreement? A. Yes, 

sir. •
The Vice-Chancellor: This was 275 feet, 

extending 39 feet south?
Mr. Cole: That is right.

Q. I notice in this agreement that you made 
with Mr. Reiehner this language: “ And it is fur­
ther agreed that whereas the said party of the 
first part”—that is you and your wife—“ have 
executed a bond and mortgage to L. Irving Reich- 
n'er, executor of the estate of Maria York Griffith, 
to secure the sum of $5,000, dated September 21st, 
1908 on the premises first above described, the 
said party of the second part agrees to take said 
premises subject to said mortgage of $5,000, and 
which amount is to be deducted from the price of 
$32,000 cash aforesaid to be paid by the said 
party of the second part ; in case, however, for 
any reason said mortgage for $5,000 should not be 
accepted by said L. Irving Reiehner, executor of 
the estate of Maria York Griffith, and the money 
paid said Jesse R. Turner, this clause shall be­
come null and void and the full $32,000 in cash 
shall be paid as above set out.” Was the prop­
erty sold subject to that mortgage?

Mr. Starr: Objected to as immaterial. 
I do not see the relevance, if your Honor 
please.
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Jesse R. Turner—Direct

* The Vice-Chancellor: I do not know. It 
will have to be developed, I suppose. Can 
you state what the purpose is, Judge?

Mr. Cole: My thought is th is: It seems 
to me, in view of the possible construction 

10 °f this agreement from Kelley to Hilton
and the deed, that it becomes a question of 
intent, that all the transactions from Kel­
ley down touching this, property become 
relevant. Now, here . is Reichner, with 
whom we made the agreement for the sale 
of the property on which the Vare building 
is, which was recorded and was notice to 
Vare, and also the deed, and he, Reichner, 
in his agreement agrees to take a mortgage 

2q on this very property by meets and bounds,
beginning 275 feet. Subsequently his wife 
gets a deed from Hilton for 236 feet run­
ning to the ocean, and he joins in a deed 
to convey that to Aiken, and from Aiken 
to Vare. I think, therefore, it is pertinent 
to show how these people were clealing with 
this property.

The Vice Chancellor: You may intro­
duce it subject to Judge S tarr’s objection, 

2q if you think it has any value.
(Question repeated).

A. It was sold subject to that mortgage, but I 
never understood the mortgage, I  never got no 
money all right.

Q. Now, when you took title from Mrs. Kelley 
did you give back a mortgage as a part of the con­
sideration? A. Did I give back a mortgage to 

^who?
40' Q, Mrs. Kelley. A. Yes.
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' Jesse R. Turner—Direct

Q. Is that the mortgage (exhibiting paper to 
witness)? A. $12,500?

Q. Yes. A. Yes, that is the mortgage.
Q. And did you pay that $12,500? A. Yes, sir.

Mr. Cole: I offer the mortgage, dated 
March 30th, 1903.

The Vice Chancellor: Is the deed from 
Kelley to Mr. Turner in evidence?

Mr. Cole: Yes, that is read in evidence, 
I  haven’t the physical possession of it yet, 
but Judge Starr allowed me to put it in 
from his brief, and I am to offer the deed 
later perhaps. The mortgage is dated 
March 30th, 1903, which was the date of the 
deed, and is from Turner and wife, e t als., 
to Hannah E. Kelley, consideration $12,500, 
acknowledged the 15th day of April, 1903, 
and recorded on the 16th of April, 1903, in 
book 72 of mortgages, page 69, with the 
Clerk’s cancellation as of December 5th, 
1908. That mortgage expresses itself to be 
a purchase money mortgage on property 
beginning at a point in the westerly line of 
Millidgeville Avenue 314 feet south of the 
southerly line of Atlantic Avenue, south­
wardly along that Avenue to the ocean, 
and thence westwardly, along the ocean 165 
feet to the easterly line of Berkley Square, 
and several courses back.

Mr. Starr: I object to that as immater­
ial.

The Vice Chancellor: Let it be filed.
Said paper marked exhibit C-17.

By Mr. Cole: Q. Mr. Turner, have you been on 
this property? A. Have I been on it?

IQ
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Jesse B. Turner-—Direct

Q. Yes. A. Yes, sir;
Q. When were you first on i t ? A. I couldn’t say 

just when I was on it, pretty soon after we bought 
it.

Q. And Were you on it every year thereafter? 
10 A. Yes, sir.

Q. How often would you, say ? A. Oh, I should 
judge I would be down there probably twice a 
month, maybe more.

Q. While you were there did you make obser­
vations as to the conditions of the tides? A. Yes, 
sir.

By the Vice Chancellor: Q. Let me ask you, 
Mr. Turner, if, when you got .your deed for this 
property in March, 1903, March 30th, the Kelley 

20 bulkhead had been, entirely completed? A. Why, 
it seems to me it had, if I  am not mistaken, I think 
it was completed. '

Q. Do you remember whether it had been filled 
in fully back of it so that everything Was leveled 
off? A. Eeally I  couldn’t positively say about 
that.

By Mr. Cole: Qi: Now, you recall the bulk­
head that has been referred to as the Kelley bulk­
head? A. Yes, sir.

O A  # 7

Q. Now, will you tell us where what has been 
referred to as ordinary high water line, high water 
mark, was from 1903, when you took title, until 
you sold to Vare, with relation to that bulkhead? 
A. I  don’t think there was a time in ordinary 
tides, not once, from the time I bought it until I 
sold to Eeichner that the high water come to that
bulkhead, not once, I  don’t think, that is, an ordi-

40 ¿-I ’v nary tide.
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Jesse R. Turner—Direct

Q. Did you cause any one*to investigate as to 
the condition of the tide in 1909 ? A. Yes, I  had it 
surveyed, by the city surveyor, Hackney.

Q. Ahemead & Hackney? A. Yes, sir.
Q. Now, do you remembem the fact that you bar­

gained to sell to Lambert? A. I don’t remember jq 
the date exactly.

Q. Well, you remember the fact, do you? A.
Yes, sir.

Q. And you remember the fact that you after­
wards deeded it to him? A. Yes, I  deeded it to 
him.

Q. Now, at that time had the Vare bulkhead been 
built? A. When we deeded to Lambert?

Q. Yes? A. Yes, and a house built on it.
Q. What was the condition of ordinary tide with 20 

relation to the Vare bulkhead at the time you con­
veyed to Lambert? A. I think we had outside of 
Vare’s bulkhead thirty or forty feet.

By the Vice Chancellor: Q1. That was 1916, 
wasn’t it? A. 1914, I think}—at least they had 
twenty feet anyhow outside of Vare’s bulkhead 
that an ordinary tide didn’t touch.

Q. Well, the deed is March 10th, 1916, I  don’t 
know when the agreement was.

Mr. Cole: The agreement was made in 30 
1914.

A. They had an option on it.
Mr. Cole: That has been offered. I  have 

forgotten its date.
By Mr. Cole: Q. Now, you got a riparian-deed 

m 1908, did you not? A. Yes, sir, I  got a riparian 
deed, not in 1908, liater on, I  guess about 1914 or 
1915,1 got the riparian deed. 40
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Jesse R. Tu prier-—Direct

The Vice Chancellor: Dated May 11th 
1914.

Q. Oh, yes, that is right. Where wias high wa­
ter line with relation to a point 314 feet south of 
Atlantic Avenue? A. When I got the riparian 

10 deed?
Q. Yes? A. Why, I think the survey will tell 

you.
Mr. Starr : I object to that.

Q. Never mind about the survey. You were 
there A. I  should judge it was about forty or 
fifty feet from Vare *s at ordinary high water.

Q. Hias there ever been a time since you became 
interested in this property when ordinary tide 
washed into the Kelley bulkhead or Vare bulk- 

20 head? A. Well, no, not since I  owned it, never, an 
ordinary high tide never touched that bulkhead 
since I owned it.

Q. I notice in the deed to Reichner from you 
a provision about the existence of high water fine 
and that Reichner is not to apply for riparian 
deed. A. That was in the deed, yes, sir.

Q. At thé time you made that agreement and 
the time you made the deed to Reichner was high 
water line oceanward of 314 feet? A. Yes, con- 

30 siderably.
Q. WRen you sold to Lambert did you get any 

money ? A. Why, not exactly money in cash he 
had spent a whole lot of money on if. -

Q. How much money did he spend there—do 
you know?

Mr, Starr: I object to that, unless it is 
shown this witness has some primary know­
ledge.40
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Jesse R. Turner—-Cross

Q. Do you know what money was spent there, 
of your own knowledge? A. Why, I don’t know 
exactly, but anybody could almost tell what was 
spent there by going down and looking at it.

Q. Have you looked at it? A. Yes, sir.
Q. How much money was spent there? A. I 

think he has, spent at least—
Mr. Starr: I object.
The Vice Chancellor: What is the 

relevancy of that?
Mr. Cole: I want to show what was done 

on the ground, that shows possession.
Mr. Starr: That is not part of your 

case.
Mr. Cole; All right ; I won’t press it.
The Vice Chancellor: You have already 

proven your possession, I  think, or it has 
been conceded.

CROSS-EXAMINATION By Mr. Starr:
Q. Mr. Turner, you have a purchase money 

mortgage on this property owned by Lambert, 
have you not? A. Yes, sir.

Q. Mr' Lambert did not actually pay you any 
cash? A. Not in hard cash, only in that way.

Q. He gave you a purchase money mortgage 
for the entire consideration? A. Yes, he give me 
a purchase money mortgage.

Q. Yes, he first had an option? A. Yes.
Q. To purchase the property? A. Yes.
Q. And that option was made before he started 

any improvements? A. Yes.
Q. And he was to pay you so much for the 

property and he was to get all over that price 
that he could sell it for—is that right? A. Yes.
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Jesse R. Turner—Cross

Q. Now, at the time that option was made had 
you acquired a riparian grant? A. I think not*

Q. Then you got the riparian lease so that 
you could turn it over to Mr. Lambert—A. So that 
we could—

10 Q* —pursuant to this option? A. So that he 
could improve it.

Q. Why didn’t you apply for the riparian 
grant before? You had owned the property 
since 1903. A. Well, I  didn’t think it was neces­
sary.

Q. You never made any attempt to improve 
it in any way? A. Never did, no.

Q. The property from the time you bought 
it until you made the option to sell to Lambert 

20 laid idle ? A. Laid idle.
Q. No income from it? A. No income from it.
Q. And nothing done with it? A. Nothing done 

with it.
Q. Now, tell us how far the-ordinary line of 

high water was from the bulkhead when you first 
knew this property—from the Kelley bulkhead? 
A. When we first knew it I think it was about—I 
should judge about ten or fifteen feet, when we 
first bought it, from the bulkhead.

Q. And was there brush and piling outside of 
the bulkhead then ? A. Not that I remember.

Q. Did you see any piling or brush or sand 
bags on the outside of the bulkhead? A. I  don’t 
remember it, no, sir; I don’t remember any brush 
or piling.

Q. Was there anything put in front of the 
bulkhead to protect it?. A. Not that I  know of, 
not since I owned it.
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Q. Was it there when you bought it? A. I  
don’t remember any brush there when I bought 
it.

Q. Was there brush along there in 1908 or 
piling outside? A. Not in 1908, no, not that I  
know of.

Q. How often were you down on the property, 
Mr. Turner? A. I used to go down quite often.

Q. Well, how often? A. I  couldn’t say how 
often, maybe once or twice a month, or maybe I  
might not go there some months, but I got down 
there frequently, I was interested and of course 
I would go down there occasionally.

Q. Now, haw often would you go down there? 
A. As I said before, I got there maybe once or 
twice a month.

Q. Did you make any special effort to be there 
when the tide was high? A. Yes, I have been 
there when there has been storm tides.

Q. You haven’t answered my question. Did you 
go there for the purpose of locating high water 
line? A. Yes, I have done that.

Q. How often have you done that? A. Two or 
three times.

Q* Two or three times in how many years ? A. 
Oh, well, maybe three or four years.

Q. And did you make any record of the loca­
tion of the tide? A. No, sir, I  did not.

Q* Didn’t put it down on paper? A. No, sir.
Q. Did you realize that it was important so far 

as your ownership was concerned to know where 
high water was? A. I didn’t think it was import­
ant, no, sir, only to make me ground, that is all.

Q. Do you remember when the Reichner house 
was built on Berkeley Square ? A. I  do.
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Jesse R. Turner—Cross

Q. And were there any brush or piling in front 
of the bulkhead at that time! A. Not that I know 
of.

Q. Didn’t see any? A. Not at that time, no, 
sir.

jq Q. Now, look at this photograph, D-4: Do you 
recognize that house marked “ A ” on that photo­
graph as the house that Reichner built on Berkeley 
Square just inside of the Vare property? A. 
This here (indicating), you mean?

Q. Yes. A. Why, yes. I never took particular 
notice of that house though.

Q. Does that look like the house? A. Yes, I 
think so.

Q. Well, there is piling in front of the bulkhead 
there, isn’t there? A. Yes, if you call this piling. 
I remember this, all right, but they were put there 
to put in a bulkhead, as I understood, and they let 
it go down again. I seen that but I didn’t think 
that was intended to save sand, I considered they 
had started a bulkhead there and had given it 
up.

30

40

Q. Now, how far were those piling outside of 
the bulkhead? A. I suppose they were about 
thirty or thirty-nine feet. I wouldn’t say but I 
would surmise about that.

Q. Did you ever measure it? 'A. No, sir.
Q. That was on your property, wasn’t it? A. 

On my property.
Q. Or, rather, property that you claim. Did 

you make any objection to the putting of those 
piling on that property? A. These piling were 
put there before I owned it, if I remember right.

Q. Wfell, now, you do remember that there was 
piling there? A. I remember that piling.
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Jesse R. Turner—Cross

O. When did you first observe those pilings 
there? A. I couldn’t say.

Q. Were, the piling there when you bought 
first? A. I think so, I ain’t sure.

Q. What did you mean a minute ago when you 
said there wasn’t any piling there? A. I thought iq 
you meant piling for to save sand, or brushing, 
or something like that, and I thought you meant 
the other way, to run lengthways with the beach.

Q. Now, was there ever any bulkhead built out­
side of the Kelley bulkhead until Mr. Vare built 
his bulkhead? A. Not that I know of.

Q. Was there any attempt to build any bulk­
head? A. Not that I know of.

Q. What do you mean when you say you 
thought the piling were put there to start a 20 
bulkhead? A. That piling I kind of thought was 
put there for that. I remember that piling all 
right, I remember that well, but I  didn’t know 
what they were put there for.

Q. And those piling extended all the way from 
Kingston Avenue down to the Newton tract at 
Berkeley Square, didn’t they? A. I don’t know 
about that; I couldn’t say whether they were or 
not.

Q. Were there any in front of the Reichner pro- 
perty on Kingston Avenue? A. I don’t know 
whether there was or not, I don’t remember.

Q. You mean to say that you were down there 
at times and you observed the location of high 
water and you can’t tell us whether the piling 
were there or not? A. I couldn’t say whether 
there was piling in front of there but I remember 
these few piling in front of Reichner’s, but I 
didn’t think they were put there to save sand. 40
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Jesse R. Turner—Cross

Q. Here is another picture, D-3. It has been 
testified that the house that is marked “ A” is 
the Reichner house built back of the Vare proper­
ty, and “ B ” is the house next to the beach on 
Kingston Avenue. Now, did you notice any

10 piling on the beach in front of the bulkhead there? 
A. This is the beach here (indicating) ?

Q. This is the beach here (indicating), yes. 
Did you see any piling there? Did you ever see 
those piling there? A. Well, I  don’t remember 
them, no.

Q. Did you ever see the water touch that bulk­
head, the Kelley bulkhead? A. I have seen 
a high water, yes, at storm tides; I  never seen 
an ordinary tide come up to it.

20 Q- How did you happen to be down there when 
storm tides were on? A. Because I knew it was 
a storm tide and *1 wanted to see it.

Q. Did you go down there especially to see 
whether there was any storm tides? A. I would 
always know when there was a storm tide without 
going down there. I didn ?t always go down when 
there was a storm tide, but I have been down 
there once or twice to see how far it comes and 
I did see it.

30 Q* And the times you went down there there 
was a storm tide on, and you went there for the 
purpose of seeing whether it was going to damage 
your property ? A. Sometimes I did yes.

Q. How many times did you go down there 
in 1903, Mr. Turner? A. I couln’t say.

Q. Have you ever lived in that neighborhood? 
A. No, sir.

40 Q. Did you ever do any work on it? A. No, 
sir.
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Jesse R. Turner—Cross

Q. Well, now, was there any changes in the 
location of the high tide as you remember it from 
1903 until you sold in 1908? A. Yes, yes; it cut 
in and cut out. I have seen when an ordinary high 
water wouldn’t  come only about five foot inside of 
the boardwalk.

Q. Yes, but was there any time at all that you 
ever saw this bulkhead washed by the ordinary 
high tide f A. I never did; no, sir.

Q. In eight years ? A. Never did in my life that 
I know of, no, sir.

Q. What would be the object of putting those 
piling in front of the bulkhead! A. I  never give 
that a consideration.

Q. And it was on your property that you claim 
now? A. Yes.

Q. And you never made any investigation to 
find out why the piling was there ? A. No, I  never 
did.

Q. Who put it there? A. I don’t know who 
put it there.

Q. And you don’t know when it was put there? 
A. I don’t know when it was put there.

Q. And you never made any inquiry? A. I  
never did.

Q. Was the beach ever washed out there by 
storms? A. Washed out more or less, yes, it 
always moves—the tide moved several times in 
that eight years.

Q. Well, then, did the tide come up to the bulk­
head? A. Never seen it come to the bulkhead, 
no, sir, never.

Q. Now, where was the high tide in 1908 with 
reference to the Kelley bulkhead? A. In 1908 I  
should judge the high water went—in 1908 would 
go at least forty feet from that bulkhead.
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Jesse R. Turner—Cross

Q. Forty feet! A. Yes.
Q. Exactly forty feet? A. Not exactly, no, but 

I just simply—just imagine that, I  couldn't tell 
you that, I never measured it, you know.

Q. You never made any record of it? A. I 
2q never made no record of it.

Q. Why did you insert this provision in the 
Reichner contract that high water was oceanward 
of a line 314 feet if there was no doubt about 
the fact? A. Well, do you want me to tell you 
why?

Q. Yes, Ivhy did you put it in? A. Why, be­
cause I was afraid Reichner would try to put a 
job up on me and I had that put in a-purpose.

Q. It was a fact that the high tide was beyond? 
20 A\  It surely was the fact, yes, sir.

Q. And you made no measurement at the time? 
A. No measurement, but you could see where the 
tide came though.

Q. And you had nobody go down there and ex­
amine it? A. No.

Q. And what month was that? A. What 
month ?

Q. What month did you observe the tide beyond 
314 feet? A. I couldn’t tell you that.

2Q Q. How many times during 1908 were you down 
there ? A. I couldn’t tell you that.

Q. Do you know what month the agreement 
was made ? A. Why, no. **

Q. And how many times were you there in that 
month? A. I couldn’t tell you that.

Q. Or when the deed was made ? A. I couldn’t 
tell you that.

Q. Do you remember the day the agreement 
was signed between you and Reichner?^ A. No, 

40 sir.
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Jesse R. Turner—Cross

Q. It is not dated. You don’t know what date 
it was? A. I don’t know what date it was, no, 
I don’t know.

Q. Were you down there on that day to see 
where the tide was—the day the agreement was 
signed? A. No, I don’t think so.

Q. How long before the agreement was signed 
had you been there to see where the tide was ? A. 
I couldn’t tell you that.

By Mr. Cole: Q. Did you afterwards team 
that Reichner did put up a job on you? A. I  
afterwards learned that he tried to, yes.

Mr. Starr: I  object to that, if your 
Honor please. We are not responsible for 
Mr. Reichner. I don’t think it is material.

The Vice Chancellor: No; I don’t think; 
it is.

Q. Do you know yrhether or not Mr. Lambert 
put anything on this ground you sold to him after 
you agreed to sell it to him? A. He put some 
lumber on the ground, yes.

Q. What part of the ground was that on? A. 
Right in front of Vare, I think.

Q. How long was it there? A. Oh, it was there 
quite a white.

Q. How much lumber? A. Oh, quite a little, 
quite a lot of lumber there.

Q. And was that out of the water ? A. Yes.
Q. Do you know whether or not Mr. Reichner 

started to foreclose this mortgage referred to in 
the agreement of—

Mr. Starr: Objected to as immaterial 
and irrelevant.

Q. Wait until I  .finish—started to foreclose this 
mortgage referred to in the—A. I didn’t under-; 
stand that. Tell me that again.
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Jesse E. Turner—Cross

Q. Do you know whether or not Mr. Reichner 
filed a bill in the Court of Chancery to foreclose 
this mortgage referred to in this agreement of 
yours, with the purpose of cutting out your rights 
under this agreement fixing the high water line?

10 A. Yes.
Mr. S ta rr: Objected to as immaterial.
The Vice Chancellor: ell, you can

shows the foreclosure but I  do not think 
you can show his purpose.

By Mr. Starr: Q. Now, Mr. Turner, the' lum­
ber that you say Lambert put there : Do you 
know when he started to put the lumber there? A. 
I don’t know when.he started to put it there. 
Pretty soon after he got the option.

2o Q- Had he built any bulkhead at that time ? A. 
No.

Q. Where was the lumber put? A. Put right 
up there close to Vare’s place on the beach.

Q. Wasn’t it put on the street in front of Vare’s 
property? A. Some on the street and some in 
front of Vare’s.

Q. You mean to say that lumber was put on 
the beach in front of the Vare bulkhead? A. Yes, 
sir.

30 Q* How much of it? A. I  couldn’t say how 
much, a wagon-load or two.

Q. And when was that done? A. Pretty soon 
after he got the option.

Q. Can’t you tell us when it was? A. No, I 
can’t.

Q. What year? A. I  don’t know. The agree­
ment will tell when it was. I  couldn ’t tell you.

40
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Archibald S. Lambert—Direct

ARCHIBALD S. LAMBERT, recalled:

By Mr. Cole : Q. After yon secured the option 
from Mr. Lambert to buy this property did you 
place anything on the land? A. Lumber, cinders, 
stone. 1q

Q. How much lumber? A. 10,000 feet was the 
first order I bought of sheath lumber. *

Q. And where was it put? A. Below the bulk­
head, 30 feet below Vare’s bulkhead, towards the 
ocean.

Q. Was any of it put on the lot, outside of 
the street? A. On my lot, all was put on the 
lot. .

Q. Did the tide sweep it? A. No, indeed.
Q. Where is the high tide now with relation 

to this bulkhead, the Vare bulkhead?
Mr. Starr : I object to the testimony.

A. 75 feet.
Mr. S ta rr: I t is immaterial as to where 

the high water is now.
Mr. Cole: I understand it is material, 

my friend covered a period right along.
> The Vice Chancellor: I think it may be 
shown. It may be of mighty little value 
but it might be of some. „q

Mr. S ta rr: *Conditions have changed 
there. The bulkhead has been built out in 
front of the property.

Q. Where is ordinary high tide now? A. 75 ,
feet below the Vare bulkhead.

Q. How long have you known this property?
A. 1914, July sometime.

Q. Has high water, ordinary high water, ever 4.Q 
reached the Vare bulkhead since you have known
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it? A. No, never came there, only a storm tide, 
we had one or two storm tides there that came 
up.

Q. Now, you gave back to Mr. Turner a pur­
chase money mortgage, did you not? A. I did, 

1 0

Q. Did you give your bond? A. I did.
Q. At that time were you responsible finan­

cially? A. I certainly were.

CROSS-EXAMINATION by Mr. Starr:
Q. Mr. Lambert, when did you first know this 

property? A. 1914, first of July, of June or 
July.

Q. First of July? A. Yes, I have known of it, 
2Q then Mr. Turner tried to sell it to me.

Q. You had no knowledge of the location of the 
property prior to that time? A. Well, yes, walk­
ing up and down the boardwalk.

Q. Well, did you take any particular notice 
of it? A. Yes; I was looking for investments 
at the time.

Q. What was the first thing you did on the 
property toward improving it? A. I had some 
piling and lumber sent there after I got an option

30 on
Q. And what was the first thing you did with 

reference to construction work? A. To drive the 
piling.

Q. Where was the piling driven? A. In the 
center of each street, Kingston Avenue and 
Berkeley Square.

Q. And then you started to fill in? A. No, we 
started to put on the sheath plank and then fill 

40 in.
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Q. Well, filled in later? A. Yes.
Q. Now, isn’t it a fact that the storm came there 

and broke down your bulkhead and that after 
that high water came up to the Vare bulkhead? 
A. No.

Q. Never touched the Vare bulkhead? A. The 
storm did, yes. I t washed down cottages on the 
beach.

Q. But after the storm had subsided and your 
bulkhead had been carried away didn’t the 
ordinary tide at that time strike the Vare bulk­
head? A. No, it did not.

Q. Now, how many bulkheads did you built 
there next to the Vare property? A. How many 
did I build?

Q. Yes. A. I built two.
Q. And the nearest one to Atlantic Avenue was 

located where? A. One was built 25 feet inside 
of the park act, the park line there, and the next 
one I built out 5 feet inside of the boardwalk.

Q. Where was the bulkhead located which was 
next to the Vare property? A. Next to the Vare 
property?

Q. Yes. A. That was 25 feet inside of the 
boardwalk, running parallel with the beach.

Q. Wasn’t there a bulkhead right up close to 
the Vare property? A. Well, Reichner left a 
little piece of land there when he built there, a 
three foot strip of sand, so he could get his steps 
down to the beach.

Q. Well, you built a bulkhead there? A. Why, 
he made me do it.

Q. Whether he made you or not you did it? A. 
He objected to me walking on a little strip of 
sand, that little strip of sand.
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Q. When was it built there? A. In August, 
1914.

Q. That was one of the first things you did? A. 
I built the one outside first.

Q. So that the bulkhead that was built on the 
10 outside—A. Yes.

Q. —was built before August,-1914? A. No, I 
won’t say that. It was built sometime in August 
or September. The man who did the work for 
me he will know, of course, he has got an account 
of it on his books ; you can find out from him.

Q. I  show you Exhibit C-4 and call your atten­
tion to the bulkhead on the left-hand side of the 
picture. That is the bulkhead you built there, 
isn’t it, right next to the Yare property? A. I 

20 built all the bulkheads that have been built and 
completed my work, had my ground filled up, 
and Dr. Thompson wouldn’t let me make my 
return on the curb line, so I had to do away with 
that one and come back on the property line.

Q. And when was that put there? What 
month? A. I don’t know; I don’t know. The 
man who did the work will explain to you a little 
better than I nan.

Q. You don’t know that? A. No.
30 Q. Isn’t it a fact that the bulkhead that you 

put there in front of the shanty or in front of 
the building was put there to protect the building? 
A. No, indeed. Reichner objected to me running 
my pipe line across that little piece of 
ground there, and then I objected to him keeping 
his tent out on my beach and I notified him not 
to put any tent on my property.

40 Q. Now, look at this, photograph, C-5: Isn’t 
there a bulkhead there in front of the shanty to
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protect the shanty? A. No, indeed. I  put that 
there to build a little cottage there.

Q. It is a fact-that the bulkhead is there, isn’t 
it—and extends from Berkeley Square to the 
end of this shanty? A. Enough to take in a 50 
foot lot.

Q. Please answer my question. A. Yes, I  put 
that there to take in a lot.

Mr. S ta rr: I move that be stricken out. 
I am entitled to have my question 
answered.

The Vice Chancellor: I think so.
Q. This picture shows that bulkhead support­

ing the shanty, doesn’t it? A. What bulkhead?
Q. The bulkhead around the shanty. A. No. 

The shanty occupies 20 feet of property and the 
bulkhead is supposed to take in 50 feet of prop­
erty.

Q. There is no fouifclation under this shanty, 
is there? A. On piling.

Q. And that is the shanty you had the lettering 
on? A. Yes.

Q. Shown in the photograph? A. I  thought I 
had that right.

Q. And you put up a fence in front of the 
Beichner property so that poeple on the porch 
couldn’t see the boardwalk, didn’t you? A. A 
sign, “ For sale. Apply to owner or any broker.” 
It was located just so you could see over it and 
under it. • ,

Q. I t  is right on a line with the beach—isn’t 
that a fact? Now, answer my question.

Mr. Cole: I object. However, if you 
want to go into that, Judge, then I will go 
right into it and we will thresh it all out.
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The Vice Chancellor: I hope you can 
keep out the family or personal quarrel.

Mr. S ta rr: All right.
The Vice Chancellor: I have enough 

difficulties to contend with this proposition 
10 without dealing with that feature.

By Mr. Cole: Q. Why did you build this bulk­
head, if it is a bulkhead, about which Judge Starr 
has asked you, that is near the shanty? A. I was 
advised to build a cottage out there by Mr.—

Q. Well, were you going to build the cottage? 
A. I anticipated doing it.

Q). Was it built for the purpose of a foundation 
for your cottage? A. It certainly was, yes.

At this point a recess was taken until 2 
2o o ’clock p. m.

Hearing of the cause resumed after 
recess, in the presence of the respective 
counsel heretofore noted.

ESTELL D. RIGHTMIRE, re-called:

30 Mr. Starr: Q. Mr Rightmire, on page 24
of'the testimony you were asked with reference 
to the distance between Atlantic Avenue and the 
concrete bulkhead, and then you were asked 
another question with reference to the Vare bulk­
head, and you gave the distance as 310 feet. Now, 
which bulkhead were you referring to when you 
gave the distance of 310 feet south of Atlantic 
Avenue? A. Why, according to my notes it is 

40 the Vare bulkhead, 310 feet.
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Q. 310 feet, and the concrete bulkhead is how 
much? A. That is four feet less than that, or 
306.

By the Vice Chancellor: Q. By the concrete 
bulkhead you mean the Newton bulkhead? A. 
Yes, sir. jq

No cross-examination.

DANIEL h .  COLLINS, a witness produced in 
behalf of the complainant, being duly sworn ac­
cording to law, on his oath says:

By Mr. Cole: Q. Did you know John W. Hilton, 20 
to whom Mrs. Kelley conveyed the Berkeley 
Square property? A. Yes, sir; his name is John 
M. Hilton.

Q. Do you know if he bought that property for 
himself or for-some one else? A. No; Mr. Hilton 
agreed to, take title for Mr. Ryon and myself.

Q. And you are the Collins that has been re­
ferred to here as Ryon & Collins? A. Yes, sir.

Q. How long have you known the property? A.
I beg pardon? 30

Q. How long have you known the property on 
Berkeley Square? A. For the last twenty years 
at least.

Q. Who was it that had to do with the building 
of the bulkhead known as the Kelley bulkhead in 
front of the property? A. I myself with Mr. Ryon.

Q. Do you recqll some posts that appear upon 
one of these pictures, being outside of this bulk­
head? A. I do. 40
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Q. Do yon know the occasion of their being 
placed there? A. I  do.

Q. When was it? A. I t was either—my recol­
lection is that it was in the year 1902, after W. S. 
Higbee had completed the bulkhead for Mrs. 

10 Kelley running from Bartram Avenue to Berke­
ley Square.

Q. If you know, why were they placed there? 
A. In the beginning Mr. Ryon and myself had 
agreed to purchase from Mrs. Kelley four rows 
of lots located between Bartram Avenue and 
Berkeley Square, extending from Atlantic Aven­
ue down 275 feet. John Leeds had a contract with 
her to level off the hills and bring that particular 
piece of ground up to the established city grade. 

2o We had a two or three months ’ settlement. I  tbink 
it was about ten days or two weeks previous to 
the date of our settlement; there was a storm 
came up and washed about three to four feet of 
the beach away, which naturally took at least two, 
if not part of three, lots lying on the extreme end 
out, consequently we wouldn’t agree to make set­
tlement with Mrs. Kelley.

By the Vice Chancellor: Q. May I interrupt you 
to ask whether that storm came after Leeds had 

3Q done the grading or before? A. Leeds, Judge, was 
not quite throiigh grading, and when the storm 
came up it was two or three weeks before the date 
of our settlement was to have taken place.

Q. Do you remember whether it took away any 
part of his grading? A. Yes, that is what I mean 
to say, that storm cut from three to four feet of 
the beach away, consequently it took at least a lot 
or a lot and a half inside of our exterior line, cut 

4q that out, so that it wasn’t up to grade. For that
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reason we would not make settlement, and that is 
when it was that Mrs. Kelley and ourselves en­
tered into an agreement to build this bulkhead in 
question, and in so doing she gave us an extension 
for some two or three months, one reason because 
the ground had washed away, and another was 
that the block known as 26—she had arranged to 
place a lot of separate mortgages on those lots to 
pay off the present—or to pay off the blanket 
mortgage that existed on that block, and on ac­
count of so much of it being washed away down 
towards the Berkeley Square end and she could 
not make settlement, because the mortgages 
would not take the mortgages, and for that reason 
she gave us an "extension until the bulkhead was 
built and the sand thrown back of the bulkhead to 
bring it up to the regular established grade.

By Mr. Cole: Q. I think you yet have not an­
swer the question about these posts. How did 
they come to be there outside of this bulkhead? A. 
Right after the bulkhead was built then Mrs. Kel­
ley gave a contract to a man named Cooney to 
sink piling and build a brush bulkhead from Bar- 
tram Avenue down to Berkeley Square.

Q. Now, did you see the agreement that was en­
tered into between Mr. Hilton and Mrs. Kelley 
for the purchase of this property and the map 
which was a part of it? A. I  had charge of hav­
ing it prepared.

Q. You and Mr. By on, then, were the real inter­
ested parties in this property—is that right? A. 
We were the real owners.

Q. Did Mr. Hiltdn have any financial interest? 
A. None whatever.
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Q. Did you notice the condition of high water 
line with relation to the Kelley bulkhead after it 
had been built? A. After it had been built?

Q. Yes. A. Yes, sir.
Q. Where did high water line stand in relation 

1q to the Kelley bulkhead? A. Up at the upper end 
of Columbia Avenue, during the normal high wa­
ter mark, the water would be at least 75 feet 
from the bulkhead, but down towards the Berke­
ley Square end it came in there from at least 
twenty to twenty-five feet from the bulkhead.

Q. How long were you interested in that prop­
erty financially? A. I would say about seven 
years before we got rid of all of our lots.

By the Vice Chancellor: Q. Did you say—I am 
2o asking because I don’t recall whether you said 

that you knew—where the ordinary high water 
line was at the time your deed was made, which 
was the 30th or 31st of December, 1901? A. No, 
I hadn’t been asked that question yet.

Mr. Cole: I am coming to that.
By Mr. Cole : Q. Now, where was ordinary 

high water with relation to this 275 feet south of 
Atlantic Avenue in December, 1901 ? A. That was 
before we took title, do you mean?

2q Q. Yes. A. Before—previous to that agreement 
being signed with Mrs. Kelley and ourselves, the 
water—

The Vice Chancellor: Has that been of­
fered in evidence—the agreement prior to 
the deed?

Mr. Cole: Yes, sir.
The Vice Chancellor : Do you remember 

its date?
Mr. Cole: That has the map to it, you 

know. This is dated August 3d, 1901.
40
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A. (Continuing) Previous to the time of the 
agreement being gotten up Mrs. Kelley and my­
self were down on the ground, as I wanted her to 
sell us eight lots running from Atlantic Avenue 
down instead of seven, as per her map, she would- 
n ’t do it.

Mr. Starr: I  object, if your Honor 
* please, to the conversation with Mrs. Kel- 
ley.

The Vice Chancellor: I do not think that 
that would be competent, but you can state 
what you saw on the ground.

A. (Continuing) At the time that that agree­
ment was signed at the upper end of Columbia 
Avenue the water was not within 100 feet of 
where the bulkhead now is, from 75 to 100 feet, 
and from 25 to 50 feet from the bulkhead at the 
foot of Berkeley Square.

By the Vice Chancellor: Q. Now, when you say 
the tide what do you refer to1? A. What I refer to 
there is as to where the high water mark of the 
Atlantic Ocean came up on the beach.

Q. Where the water would wash the beach? A. 
Yes, sir.

Q. Now, you said 100 feet. A. Seventy-five 
to 100 feet up at the Bartram Avenue end, and 
from 25 to 40 feet down at the Berkeley Square 
end. In other words, the beach cut in going down 
the beach.

By Mr. Cole: Q. Now, looking ahead from Aug­
ust, 1901, during these seven years you were in­
terested in the property, did ordinary high water 
ever reach landward of 275 feet south of Atlantic 
Avenue? A. Not that I ever saw, no, sir, except 
during a storm tide.
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Q. You knew that Mrs. Kelley was doing this 
work on the land oceanward of the 275 feet line, 
didn’t you? A. I  did; in fact, at the time the 
agreement was made I had a verbal agreement 
with Mrs. Kelley.

10 Mr. Starr: I  object to that.
Q. The court says you can’t tell that. A. Well, 

all right.
The Vice Chancellor: The deed, from 

Mrs. Kelley was made later, was it not?
Mr. Cole: December.
The Vice Chancellor: No, from Mrs. Kel­

ley, out side of the 275 feet.
Mr. Cole: Oh, yes.
The Vice Chancellor: I mean later than

20 the time when she- put the piling there ?
Mr. Cole: Oh, yes; Mrs. Kelley had this 

work done after she conveyed to these 
people and after that she made this deed. 
In other words, she was in possession of 
the land outward.

The Vice Chancellor : March 30th, 1903, 
she conveyed to Turner outside of the 275 
feet.

Mr. Cole: Right.
30 By the Vice Chancellor: Q. Now, you are re­

ferring to a time prior to March 30th, 1903? A. 
Yes, sir.

Q. When the piling was put there ? A. This was 
the first ground, Judge, that Mrs. Kelley sold and 
the first bulkhead that was built down the beach.

Q. And she put the piling there before she made 
the deed to Turner outside of the 275 feet? A.

40 Yes, sir.
By Mr. Cole : Q. Now, do you know the Vare 

bulkhead? A. Yes, sir.
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Q. Do yon recall when that was built! A. I  . 
know about when.

Q. Have you paid any attention to ordinary 
high water line with relation to that bulkhead 
since it has been constructed ? A. I  have,.

Q. What have you found or observed! A. That jq 
the ocean does not come to it from 25 to 40 feet.

By the Vice Chancellor : Q. Are you referring 
to the present time ? A. Sir ?

Q. What time are you referring to! A. Since 
the bulkhead has been built.

By Mr. Cole : Q. Do you know where the pres­
ent high water line is with relation to that bulk­
head! A. Yes, sir.

Q. Where! A. I would say it was at least 40 to 
60 feet beyond the bulkhead. 20

Q. Now, having in mind the Kelley bulkhead, 
how many bulkheads have there been construct­
ed on the Newton property on the opposite side 
of the street! A. In the beginning Mrs. Kelley 
and ourselves made an agreement with W. S. Hig- 
bee to build a bulkhead from Bartram Avenue.

Mr. Starr : I object to that.
. Q. I don’t care about that specifically. Now, 
without regard to any agreement, how many bulk­
heads have been built on the Newton property! A. 30 
Dour. That is what I  meant to say. One from 
Bartram Avenue to Berkeley, and then Newton 
built the bulkhead fnom Berkeley to Tallahassee, 
and then he built another from Tallahassee to 
Jackson, and then he afterwards built another 
bulkhead from Tallahassee to Jackson.

Q. Now, I have in mind the bulkhead on the 
Newton property, on the westerly side of Berke- 40 
ey Square. How many bulkheads have been 

built there! A. Two.'
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Q. Is one of them a concrete bulkhead! A. The 
present bulkhead there now is a concrete bulk­
head.

Q. Where is that with relation to the Kelley 
bulkhead! A. From 35 to 37 feet oceanward of 

jq the Kelley"bulkhead.
Q. Now, were you instrumental in having a 

deed made from Hilton, one of these deeds offered 
in evidence here! A. I  was.

Q. Beginning 236 feet! A. Yes, sir.
Q. Who requested that! A. L. Irving Reich- 

ner.
Q. Is he the same Reichner that is 'referred 

to in the agreement made by Turner! A. Yes, 
sir.

on Q. Did he approach you about the matter! A. 
He did.

Q. Did he tell you why he wanted it! A. He 
told me that he wanted it in order to—

Mr. Starr: I object, if your Honor 
please, to conversation with Mr. Reichner.

Mr. Cole: I think it is competent. They 
say they clàim through him.

The Vice Chancellor : I  know, but do you 
contend that they can be embarrassed by 

gQ statements he has made touching his own
title on matters other than boundary! I 
think those statements are allowed in some 
cases where there is a dispute of corners of 
boundaries, but I  do not know of any other 
case where it is allowed.

Q. Did this conversation you had with Mr. 
Reichner or what he said to you involve the ques­
tion of the boundary of his property! A. Yes, 

40 sir.
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Q. What did he say about it?
Mr. S ta rr: I object to that, if your Hon­

or please. I do not think the gentleman can 
violate the rules of evidence by merely 
asking him whether or not it was with re­
lation to the‘boundary when it is perfect­
ly apparent it had nothing whatever to do 
with that situation.

The Vice Chancellor: I do not believe it 
is competent, Judge Cole. You may intro­
duce ft conditionally, in’ case it is reviewed 
the court of errors will have it, but I  feel 
convinced it is not competent.

Mr. Cole: Well, I  would like to have the 
testimony in.

The Vice Chancellor: Well, you may put 
it in and it can stand as a part of the record 
for purposes of review, if you find it is 
competent.

Q. When did he see you? A. He came to my 
office. He ’phoned from Philadelphia asking me if 
he could meet me at my office at a certain time.

Q. Do you recall when that was—what year? 
A. No, I  cannot.

Q. Was it before the first Hilton deed was 
signed? A. Oh, yes.

Q. And was the Hilton deed made as a result 
of the conversation or request? A. It was.

Q. What did he say to you?
Mr. S ta rr: I  make the same objection, if 

your Honor please.
The Vice Chancellor: Yes. You may tes­

tify to it—
Mr. S ta rr: For the same reason.
The Vice Chancellor :—with that under­

standing.
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A. He asked me whether or not I thought I 
could get Hilton and his wife to execute a quit­
claim deed. I  asked him for what purpose. “ Oh,” 
he said, he just merely wanted to quiet the title or 
perfect the title, something to that effect. “ Wen,” 

10 1 said> “ If that is all it is done for why I think I 
can get it signed for you. ” In the meantime he had 
the deed prepared and had it in his pocket, and I 
called Hilton up, on the telephone, went over to 
his house, told him what Mr. Beichner wished— 

Mr. Staler: Does your Honor think this 
is competent, this conversation?

The Vice Chancellor: I  do not believe it 
is but it may be introduced fpr what it is 
worth.

20 S ta rr: I  object to it on the ground
stated before.

Mr. Cole: I  want the testimony in.
The Vice Chancellor: Very well. Go 

ahead.
Q. I  don t know that I care about the conver­

sation you had with Mr. Hilton but as a result did 
Hilton sign the deed? A. As a result Hilton and 
his wife signed the deed.

Q. Now, after that did Mr. Beichner come to 
30 see you a§ain • A. He came to me to ask me if I 

could get them to sign another quit-claim deed.
Q. How long was it after the making of the oth­

er deed? A. Quite sometime after that, I  would 
say at least one or two years, from* memory.

Q. Where did he see you? A. He ’phoned me 
from Philadelphia and came down to the office.

Q. What did he tell you then?
Mr. Starr: 1 object to that, on the same 

40 ground.
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The Vice Chancellor: I  will let it go in 
under the same conditions. Up to this time 
I have not heard any part of the testimony 
relate to boundaries, especially public 
boundaries.

Mr. Cole: Well, except that he says he jq 
wanted to quiet the title. I  do not konw 
what he means.

The Vice Chancellor: You may intro­
duce it. I do not think it is competent, 
though.

Q. What did he say to you the second time he 
came ?

Mr. Starr: I renew my objection.-
The Vice Chancellor : Yes, you may have 

the benefit of your objection.
A. He asked me if I  thought I  could get Hilton ^ 

and his wife to execute another quit-claim deed.
Q. Now, tell us the whole conversation.

Mr. S ta rr: I  object, on the same ground.
A. Well, am I to proceed?

The Vice Chancellor: Yes, proceed, un­
der the same conditions.

A. (Continuing) I  told him I  didn’t  know 
whether he would or not. He said, “ Well, will 
you go over with me and see if he will?” I  said, o0

Yes, we will'try it.” So he got in the machine, 
we went over to Pleasantville, found Mr. Hilton 
at his house. I  introduced him to Mr. Reichner, 
told him what our purpose was, and Mr. Hilton 
absolutely refused to sign the deed.

Q. Well, did Mr. Reichner give any reason for 
coming back the second time for a deed?

Mr. S ta rr: I object to that, if  your Honor 40 
please.
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The Vice Chancellor: You may answer 
it, under the same conditions.

A. He said the first deed Avas not just as he 
wanted it and he would like to get the other 
signed. Mr. Hilton under no conditions would 

10 sign the deed.
Q. What became of the deed? A. I gave it back 

later. In the meantime we left the deed with Mr. 
Hilton and his wife for several days, thinking he 
might change his mind, and afterwards I got the 
deed and gave it to Mr. Reichner.

Q. So that Mr. Reichner had it returned to him; 
did he! A. Yes, sir.

CROSS-EXAMINATION by Mr. Starr:
2q Q. Mr. Collins, when were the posts in front of 

: the Kelley bulkhead placed there? A. I would 
say that they were placed there sometime in the 
fall of 1902, or, in other words, after the bulk­
head was completed.

Q. And after you made settlement with Mrs. 
Kelley? A. After we had made settlement?

Q. Yes. A. I think they started to work in sink­
ing those piling outside of the bulkhead before we 
had made settlement.

30 Q* Now, when was the contract made between 
Mrs. Kelley and Hilton? A. I  think it was made 
somewhere either in July or August of 1901.

Q. And you got the deed for the property in 
December, 1901, did you not? A. I  think so.

Q. Now, what was done between'August or Ju­
ly, 1901, and December, 1901, with reference to 
protecting the property? A. What was done?

Q. Yes. A. Between 1901 and which ?
,Q. Between July or August, 1901, and Decem- 

40 ber, 1901.
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The Vice Chancellor: Between the time yon got 
your agreement and your deed.

A. My recollection is that Leeds was still grad­
ing off the hills and filling up the holes and plant­
ing brush to catch the sand.

Q. And where was that brush planted? A. All 
along the beach.

Q. Where with reference to the Kelley bulk­
head? A. Inside of the 275 feet and outside of 
the 275 feet, in rows.

Q. So that between the time you bought and 
the time you got title Leeds was putting brush 
piling both in and outside of where the Kelley 
bu’khead was finally put? A. I didn’t say he was 
at it all the time.

Q. Well, it was put there? A. Yes, sir.
Q. Between Kingston Avenue and Berkeley 

Square? A. From Columbia Avenue to Berkeley 
Square, all the way down.

Q. When was this storm in the fall of 1901? 
What month? Do you remember? A. My recol­
lection is that we were to have made settlement 
with Mrs. Kelley sometime in the fall of the 
year of 1901, and- I  think it was two or three 
weeks previous to the date of that settlement 
there was a storm or a tide came up and washed 
from two to four foot of the beach away.

Q. Yes, and then it was that you determined 
not to take the property unless there was some 
protection there—is that right? A. We deter­
mined that we would not make settlement until 
Mrs. Kelley had put that ground back,—

Q. Yes. A. In the condition that she was to 
have put it in at the time that we were to have 
made settlement, which was that the lots were to
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be graded off and covered with manure to keep 
the sand from blowing away, and the streets were 
to be built and widened, curbed, and have eight 
inches of gravel all the way down to 275 feet, 
from Atlantic Avenue down 275 feet, as per her

10 maP-
Q. Now, as a matter of fact, how far did Leeds 

got the tract leveled off before the storm came? 
A. I  think it was leveled off at least—almost down 
to the 275 feet limit.

Q. What do you mean by “ almost” ? How 
many feet from it? A. Well, in some places he 
might have had it finished up to that point, other 
places might not have been finished.

Q. How about between Kingston Avenue and
20 Berkeley Square? A. He was filling in not only 

from Kingston Avenue but the entire two blocks.
Q. You haven’t answered my question. How 

far from the 275 feet line in the block between 
Kingston Avenue and Berkeley Square had he 
finished before the storm came? A. 1 would say 
it was practically all done except perhaps one or 
two weeks’ work there.

Q. You still haven’t answered my question. A. 
I  don’t,know how to answer it then.

30 Q; How far in feet was it? A. I  can’t tell you 
accurately, that far back, just the,exact number of 
feet.

Q. Can you approximate ? A. I  would say from 
25 to 40 in some places.

Q. On the inside of where the bulkhead was? 
A. There was no bulkhead there then.

Q. Well, where it was put finally? A. Yes, sir.
40 Q. Which end did Leeds commence to work on 

—the upper end, Columbia Avenue, or Berkeley
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Square ? A. My recollection is that Leeds started 
in to grade off block 24, which is from Columbia 
Avenue to Millidgeville, now known as Kings­
ton.

Q. Now, from the time you agreed to buy that 
property until the conveyance was made did the jq 
water come up to the 275 feet line? A. Not that 
I ever saw, no, sir.

Q. The ocean never washed that line? - A. It 
had previous to that.

Q. No, I am speaking about between the time 
you agreed to buy, in July and August, and when 
you got your deed? A. No, sir, not that I  ever 
saw.

Q. Never came over that line? A. Not that I  
ever saw except it was a storm tide or the full 20 
of the moon or a northeast storm at sea which 
we didn’t get here.

Q. Well, then, it did come up there—the water 
did come up there ? A. I said before that it came 
up there at the storm tide, yes, sir.

By the Vice Chancellor: Q. I  understand you 
to say that in that storm tide you spoke about it 
even washed away some of the land? A. Yes. I  
understood Judge Starr to mean whether or not * 
the ocean had washed-up to there previous to gg 
these storm tides.

By Mr. Starr: Q. And the reason you wouldn’t . 
settle was that you were apprehensive you 
wouldn’t get all the land you were entitled to? 
Isn’t that the fact? A. The reason I wouldn’t 
settle—

Q. Now, answer that, Mr. Collins.
The Vice Chancellor: Answer it yes or no, if ^g 

you can.
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(Question repeated.)
A. Yes and no. ,
Q. When did you make the bargain with Hig- 

bee to build the bulkhead? A. I don’t'srecall.
Q. Before or after you got the deed? A. I am 

jq not positive about that.
Q. Well, wasn’t  it understood when you got 

the deed from Mrs. Kelley that you were to build 
the bulkhead to protect the property? A. No, 
sir, it was not understood that way.

Q. Well, can you say whether or not you bar­
gained with Higbee to build it before you got your 
deed? A. Yes, sir, I  can say that I  bargained 
with Higbee and I also bargained with Mrs. Kel­
ley,—

20 Q. Before you got the deed? A. —whereby she 
was to bear part of the expense.

Q. Yes, before you got the deed? A. I can’t 
say about whether it was before we got it, I think 
it was, of course.

Q. And I understand from your statement now 
that the high water, the ordinary high tide, never 
came up to the 275 feet line at any time from the 
day you bargained to buy this property until it 
was conveyed to you,—is that right or not ? A. 

gQ No, I  didn’t say that.
Q. Well, did it come up to that line? A. Why, 

sure it did. I  said that before we were finished 
a storm tide came up and washed from two to 
four feet of the beach away, before we made set­
tlement, and on account of that and on account of 
Mrs. Kelley not being able to get her money on 
her mortgages in block 26 she gave up an exten- 

4 sion agreement.
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Q. Yes. Well, then, at the time you got the 
deed, on the 30th of December, 1901, water did 
come up to the 275 foot line?

The Vice Chancellor: Any ordinary tide? A. 
After the beach was cut away by that storm 
but not previous to that.

Q. Yes, the ordinary tide came up there, 275 
feet? A. Not every ordinary tide, no, sir.

Q. After the storm cut away the beach the 
ordinary tide flowed to the 275 feet line,—isn’t  
that a fact? A. Not every ordinary tide, no sir.

Q. Well, some of the ordinary tides? A. Yes, 
some of them did.

Q. Now, wasn’t it your understanding and 
didn’t you believe that when you bought this 
property and got a deed for it, on the 30th of 
December, 1901, that you were getting to high 
water, ordinary high water? A. I  knew different 
from that.

Q. You didn’t believe that? A. I  knew differ­
ent.

Q. And didn’t you know that the ordinary high 
water at the time you got your deed was inside 
of where the Kelley bulkhead was finally put? A. 
I absolutely know that it was not.

By the Vice Chancellor: Q. What do you mean, 
Mr. Collins, when you speak of ordinary high 
tides? A. I  mean, Judge, when you take one day 
with another. For instance, the tide the high 
water mark today may be at a certain point, to­
night it may be ten or fifteen feet oceanward of 
that, or it may be ten or fifteen feet anywhere of 
that; tomorrow it may be entirely different from 
where it was the day before. Now, what Mrs. 
Kelley and I  did was th is: When we were trying
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to get her to agree to sell ns eight lots she said, 
“ I don’t know whether I  will do it or not, we will 
go down on the ground first and measure it off.” 

Mr. S ta rr: If your Honor please, I  do not 
ask for all of this conversation. I object 

IQ to it.
Q. I  did not mean to go into all of that. I 

simply meant to ask you what you mean by the 
term ordinary high water mark.

By Mr. Starr: Q. How much of the expense of 
restoring the beach and putting in the bulkhead 
did Mrs. Kelley bear? A. My recollection is that 
Mrs. Kelley here three-quarters of the expense of 
building the bulkhead, but we were to hire men 
to shovel the sand from the ocean side of that 

20 bulkhead over the top of it and have the sand 
leveled off at our expense.

By the Vice Chancellor: Q. I  think Mr. Leeds 
said that he got his money for leveling it off 
after you had shoveled it over from Mrs. Kelley, 
didn’t he? A. Pardon me. I  think if you will look 
the testimony over I think you will see that Mr. 
Leeds said we paid him for scooping the sand 
down; we hired men to shovel it over the bulk­
head and then Leeds scooped it down and we paid 

30 him for it.
Q. Three-quarters did you say, she paid1 on 

the bulkhead? A. Sir?
Q. Did you say one-quarter or three-quarters 

she paid? A. My recollection is that Mrs. Kelley 
paid three-quarters of the bill for the building of 
the bulkhead.

By Mr. S ta rr: Q. She was not obliged to pay 
any portion of it under the agreement, was she? 

40 A. Which agreement do you have reference to ?
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Q. Under the agreement by which yon bought 
the land. A. No, there was nothing said about 
bulkhead in that agreement at all.

Q. Now, when did you first know that there was 
any question as to the location of high water line 
in 1901, on December 30th? A. I  never did know 
at that time there was any question about the high 
wafer line.

Q. No, but when did you first know there was 
any question? When did Mr; Reichner first raise 
the question ? A. When did he first raise the ques­
tion?

Q. Yes. A. I think it was right after the time 
that I had sold him the cottage on the east side of 
Berkeley Square and the lot on the ocean side of 
that cottage, that is, on the Atlantic Avenue side 
of the Vare house.

By the Vice Chancellor: Q. Who did you say 
first raised the question? A. L. Irving Reichner.

By Mr. S ta rr: Q. And the question was raised 
in this way, was it not? That when you sQld the 
property, or, rather, when the conveyance was 
made at your suggestion by Hilton to Reichner 
for that property you have just spoken about 
there was some mention in the title policy about 
riparian rights,—isn’t that a fact? A. No, sir, it 
is not a fact. They all knew that no riparian 
rights had ever been taken out on that property 
at that time.

Q. No, but wasn’t there an exception in 
title policy as to the rights of the State? A. I 
never saw the title policy.

Q. Did you have a conversation with Reichner 
about the exception being in the policy? A. No, 
sir, not to my knowledge.
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Q. And isn’t that the occasion of the first con­
versation you had with Reichner about the loca­
tion of high water line! A. No, sir.

Q. And didn’t Mr. Reichner at that time ask 
you whether or not high water line was inside or

1q outside of the Hannah Kelley bulkhead when you 
purchased! A. I don’t know just what time it 
was that Reichner spoke to me about it, but I told 
him that he could see from the map that was on 
file at May’s Landing where the high water mark 
was at the time that Hilton took title from Kelley.

Q. Didn’t you tell him then that high water 
line when Hilton purchased from Kelley was in­
side of where the bulkhead was subsequently put! 
A. No, sir.

2o Q. That is a fact, is it! A. Yes, sir.
Q. And isn’t it a fact that you went around 

and got affidavits from people who were supposed 
to have knowledge of that situation showing that 
high water line was inside of the 275 foot tract! 
Now, answer the question yes or no. A. No.

Q. Well, did you get any affidavits from any­
body! A. No.

Q. Did you know of any affidavits being made! 
A. I had understood that there were several got-

30 t e n -

Q. Did you secure any of those affidavits! A. 
No.

Q. At the time of this investigation about the 
high water line Mr. Bourgeois represented Mr. 
Reichner, did he not! A. I think so.

Q. And weren’t you in consultation with Reich­
ner and Bourgeois with reference to securing a*fi- 
davits as to the location of high water line in 1901 f 
A. There were several affidavits that they wanted 
gotten.
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Q. Answer the question, please. Isn’t it a fact 
that you were in consultation with Mr. Bourgeois 
with relation to getting affidavits to show the 
location of the line in 1901 ? A. I couldn’t say that 
I ever was in conversation with Mr. Bourgeois on 
that subject.

Q. Well, do you say that there was no con­
versation about securing affidavits ? A. There was 
between Reichner and myself.

Q. And wasn’t it in the presence of Mr. Bour­
geois on some occasion? A. I  don’t think so.

Q. And were you instrumental in taking Mr. 
Reichner over to Mr. Hilton? A. No, sir, I  was 
not.

Q. Did you go with Reichner to Hilton? A. 
Reichner went with me.

Q. Reichner went with you?' A. In other words, 
Reichner had me to go over to Hilton.

Q. And didn’t you bring Mr. Hilton back to 
Mr. Bourgeois’ office? A. No, sir, I  did not.

Q. Where was the deed executed—the quit­
claim deed from Hilton to Reichner? A. My rec­
ollection is that the quit-claim deed was executed 
over in Hilton’s cottage on Park Avenue.

Q. Who took the acknowledgment? A. I  think 
I did. I am not positive.

Q. Then, of course, it was acknowledged in 
your presence ? A. I think I took the acknowledg­
ment.

Q. Are you sure about that? A. No, I  didn’t 
say I was sure.

Q. Now, isn’t it a fact that that deed was pre­
pared and signed and acknowledged in Mr. Bour­
geois’ office by Mr. Bourgeois? A. I  couldn’t say 
so, no; I  couldn’t say so, I don’t know.
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Mr. Cole: Here is the deed. It was ac­
knowledged before Mr. Collins.

A. (Continuing) My recollection is I  took the 
acknowledgment.

Mr. Cole: I  saw one there acknowledged 
10 before Mr. Collins.

Q. I call yonr attention to Exhibit D-8 : Is that 
the quit-claim deed that was obtained by Reichner 
from Hilton! A. I  couldn’t  say whether it is or 
whether it is not.

Q. Don’t you know that there was a quit-claim 
deed obtained from Hilton to Aiken !t A. I know 
that there were several papers, signed by Hilton 
to either Aiken or Reichner but I have no copy 
of either one.

20 Q. Now, where were they signed! A. As I said 
to you before, my recollection was that they were 
signed over in Mr. Hilton’s cottage.

Q. How many quit-claim deeds did Hilton exe­
cute! A. I can’t say just how many he did execute.

Q. Can’t you remember that! A. I think two 
or three.

Q. Well, did he execute any of them in your 
presence in Mr. Bourgeois’ office. A. I don’t think 
he executed any in my presence in Mr. Bourgeois’ 
office and yet he might have.

Q. You did not object to Hilton executing the 
quit-claim deed; did you! A. I  don’t know that I 
did.

Q. Hilton held title for Ryon & Collins! A. 
Yes, sir.

Q. And whenever you gave instructions he 
made deeds,—isn’t  thait a fact! A, He did not the 

40 last time, no.
Q. Well, until the last time!1. A. Yes, sir.
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Q. Now, isn’t it a fact that you endeavored to 
locate persons who had knowledge of the high 
water line in 1901, in order that affidavits might 
be obtained? A. Not for that purpose, no, sir.

Q. Well, for any purpose? Did you locate per­
sons in order to have them testify or make an 
affidavit as to the existence of high water line in 
1901 ? A. I approached several different people as 
to their recollection as to where the high water 
mark was at that time, yes, sir.

Q. And didn’t you secure affidavits? A. No, sir.
Q. Didn’t you get affidavits from Mr. Higbee? 

A. I don’t think I did.
Q. Well, will you swear you did not? A. No, I 

will not.
Q. Did you get any from Mr. A. B. Bowen? 

A. Me? Myself?
Q. Either you or you were in company with 

somebody who got the affidavit. A. I  don’t know 
what Reichner did.

Q. No, but in your presence? Didn’t you con­
sult with these gentlemen in reference to making 
affidavits? A. I think I asked them the question.

Q. And didn’t you ask them to make affidavits? 
A. 1 don’t think I did.

Q. Will you swear you did not? A. No, I won’t 
swear I did not.

Q. It was for the purpose of establishing the 
existence of high water line inside of 275 feet, 
wasn’t it? A. Yes, that is what Reichner wanted.

Q. And that is what you were trying to get 
for him? A. No, I wasn’t trying to get it either.

Q. Who else did you approach in order to se­
cure these affidavits? A. I  don’t know that I  saw 
anybody outside of Higbee and Bowen.
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Q. How about the colored man that sunk the. 
piling?1 Did you get an affidavit from him? A. No, 
sir.

Q. Did you try to get an affidavit from him? A. 
Well, the man—

10 Q- Answer the question. A. Let me answer 
your question, will you. The man that had to do 
with that thing, the sinking of the piling for the 
bulkhead,—his name was Turner.

Q. Well, did you go see him about getting an 
affidavit? A. Yes, sir.

Q. In order to establish the fact that high water 
was inside of 275 feet in '1901? A. No, to estab­
lish the fact as to where it really was at that time.

Q. Well, weren’t  you supposed to be operating 
20 in the interest of Mr. Reichner? A. That is what 

I was wanted to do.
Q. Yes, and you understood that he wanted 

. proof to show that the high tide was inside of 
275 feet,—isn’t that a fact? A. That is what he 
spoke of, yes, sir.

Q. And you knew that he wanted that shown? 
A. Yes, sir.

Q. Now, didn’t you, in company with Mr. Reich­
ner and a Notary Public in Mr. Gloldenburg’s 

30 office, go around to get these affidavits? A. In the 
presence of who?

Q. Mr. Reichner and a Notary Public in Mr. 
Groldenburg’s office? A. I don’t think that we saw 
any one except W. S. Higbee and Bud Bowen.

Q. i Well, did you go around with a Notary 
Public from Mr. Goldenburg’s office? A. I don’t 
know where he was from.

Q. Well, a Notary, then? A. I  don’t know 
40 whether he was a Notary or what he was.
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Q. Some person to take an affidavit?! A. I 
couldn’t say whether he was or not.

Q. Well, did you get the affidavit signed? A. I 
don’t know whether he did or not.

Q. Well, weren’t you there? A. No; they just 
merely had the use of my machine. jq

Q. And weren’t you present when Mr. Reich- 
ner and these gentlemen were talking about mak­
ing affidavits? A. I wasn’t present when they 
were talking about the affidavits, no, sir.

Q. At no time? A. No, sir. I just merely took 
Reichner around in my machine.

Q. Didn’t you know that these affidavits were 
being obtained or being gathered together by Mr. 
Reichner in order to fortify an application to be 
made to the Riparian Board for a Riparian 20 
Grant? A. I knew that is what he was trying to 
get.

Q. And you were doing all you could to assist 
him? A. No; I'wasn’t doing all I could to assist 
him either.

Q. Isn’t it a fact that you took those affidavits 
to Mr. Bourgeois and gave them to him? A. I 
don’t think I took those affidavits to Mr. Bour­
geois at all.

Q. Will you swear that you did not?1 A. No. gQ
Q. Did you know that Mr. Bourgeois had the 

affidavits? A. No, I didn’t know it.
Q. Did you ever see them in Mr. Bourgeois’ 

possession? A. Did I ever see them in Mr. Bour­
geois’ possession?

Q. Yes. A. No, sir.
Q. Did you ever talk to Mr. Bourgeois about it?

A. I can’t say that I  did. 40
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Q. Now, how many affidavits were gathered to­
gether? A. I  think, if my memory is? correct, 
Reichner got three.

Q. Who were they? A. I  think it was Higbee 
and Bowen, and I  don’t recollect the other man.

10 Q- Wasn’t there another Bowen? A. There is 
another Bowen.

Q. Well, did you get his affidavit too?,1 A. I 
didn’t  get any of the affidavits.

Q. What about Parsons? Did you get an affi­
davit from Mr. Parsons? A. I did not.

Q. Well, was there an affidavit gotten from him? 
A. I  don’t know whether Reichner got one or not, 
I  did not.

Q. You did' not go with Reichner to get it? A.
20 N o -

Q. Now, what became of those affidavits, Mr. 
Collins? A. I  haven’t the slightest idea.

Q. Mr. Bourgeois had them, didn’t he? A. I 
don’t know anything about what Bourgeois had.

Q. How did Mr. Reichner know that Mr. Higbee 
and Mr. Bowen worked on that bulkhead? A. How 
did he know it?!,

Q. Yes. A. I think that Mr. Bowen did some 
work for Mr. Reichner.

30 Q. Didn’t you tell Mr. Reichner? A. I don’t 
fthink I did.

Q. Well, now, will you swear you did not? A. 
No.

Q. Do you know the name of the Notary who 
took the affidavits for Mr. Higbee and Mr. Bowen? 
A. I  do not.

Q. And, Mr. Collins, didn’t  Reichner pay your 
expenses going around and assisting in getting

40 these affidavits? A. No, sir, he did not.
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Q. Didn’t give you any money at all? A. No, 
sir, not me.

Q. Who did he give any money to for doing 
that? A. I  think he paid the man that was with 
us.

Q. Who was it? A. I  don’t  recollect his name. 
He was a Notary Public.

Q. You don’t know where he was from either?! 
A. No, sir.

Q. What office was he connected with? A. I 
don’t remember which office he was from.

Q. Would you recognize the form of the affi­
davits that were prepared? A. I don’t  think I 
would, no, sir.

Q. Do you know who drew the affidavits ? A. No, 
I do not.

Q. I show you a paper and ask you whether or 
not you recognize that as a draft of the affidavit 
that was obtained at that time? A. I  couldn’t say 
whether it is or not.

Q. Does it look like it? A. I  couldn’t remember 
that.

Mr. Starr: I  will have it marked for 
identification.

Said paper marked Exhibit D-13 for 
identification.

Q. Do you remember telling Mr. R-eiehner that 
you would be willing to make an affidavit showing 
the tidal conditions in 1901? A. As to what?

Q. At this place?! A. As to what?
Q. Well, locating the high water line in 1901. 

A. I might have told him that, I  don’t know.
Q. Did you make the affidavit? A. I  don’t  think 

I was ever asked to.
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Q. Can’t you remember whether you did or not? 
A. I would say no.

Q. That you did. not make an affidavit? A. I 
would say I did not.

Q. Wasn’t there an affidavit prepared by Mr. 
10 Bourgeois that you took?. A. That I took?

Q. Yes. You made an affidavit that was pre­
pared by Mr. Bourgeois, didn’t you? A. I don’t 
remember whether I  did or not.

By Mr. Cole: Q. Do you know whether Mr. 
Reichner is alive or not? A. I  know he was.

Q. How long ago? A. A few weeks ago.
Q. Where is his home? A. His office’is in the 

Land Title Building, Philadelphia; just where he 
is stopping at now I don’t know.

2o Q. Does he still have a property down here 
on Berkeley Square or in that section? A. I 
was talking with him a few weeks ago on the 
telephone and he told me he had disposed of 
¡it.

Q. All right. Now, you started to say that you 
knew that you were not getting title to high 
water line in your deed from Mrs. Kelley. Now, 
how did you know that? A. Simply because I 
had intended to buy the balance of the ground 

gQ from her oceanward of 275 feet to the board­
walk, and in anticipation of getting that ground 
she agreed and did—

Mr. S ta rr: I  object, if your Honor please. 
Mr. Cole: I think we have a right to 

have this. He developed from this wit­
ness the fact that he knew he was not 
getting title to high water. Now, I am 
trying to have him say why he knew he 
was not getting more than the metes and 
bounds of his lot.40
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Mr. S ta rr: I object to any oral arrange­
ment or agreement with Mrs. Kelley.

The Vice Chancellor: Yes, I think I will 
have to exclude his agreement with Mrs. 
Kelley.

Mr. Cole: No, but may it please your jq 
Honor, the record shows that on cross- 
examination this witness in response to 
a question said that he knew that he was 
not getting anything beyond the 275 feet 
mark. Now, haven’t I the right to show 
why he knew it?

The Vice Chancellor: Yes, provided you 
do not show it by conversations with Mrs. 
Kelley or somebo ly else. If you can show 
it from his own knowledge touching the 20 
physical features of the land you may do 
so, but the mere fact that he stated that 
he knew on cross-examination does not en­
title him to disclose a source of knowledge 
that is not otherwise competent.

By Mr. Cole: Q. Well, apart, Mr. Collins, from 
any conversation that you had with Mrs. Kelley, 
how did you know that you were not getting 
title to high water line? A. She entered into 
an agreement with Mr. Hilton—

Mr. Starr: Well, I  object to that. The 
agreement is here and speaks for itself.

The Vice Chancellor: I do not think the 
witness can testify to parole agreements.
To impress upon his statements their re­
liability, I do not see any objection to 
his testifying that he wanted to buy to 
high water mark and could not, that he 
tried to buy and could not and had to be
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content with something less, and that there­
fore the matter was impressed upon his 
mind, but so far as any statements are 
concerned I cannot see how they are com­
petent.

10 Q. Did you undertake to buy from Mrs. Kelley 
any land oceanward of 275 feet south of Atlan­
tic Avenue?

Mr. Starr: I  object to that, if your 
Honor please.

The Vice Chancellor : He may answer 
that for the purpose of showing that his 
eyes were especially directed to this land 
and that his intellect was especially im­
pressed with the physical features of the

20 land, and for no other purpose.
Q. (Repeated) Did you undertake to buy from 

Mrs. Kelley any land oceanward of 275 feet south 
of Atlantic Avenue? A. We did.

Q. Would she sell to you?
Mr. Starr: I  object to that, if your 

Honor please.
The Vice Chancellor : Objection over­

ruled.
A. She would not.

30 Q- And after you had made the agreement to 
to buy to a point 275 feet south of Atlantic and 
after you got your deed for that who was in 
possession of the land oceanward thereof? A. 
At that time?

Q. Yes. A. Mrs. Kelley.
Q. Were you ever in possession of any of it 

under your deed? A. No, sir.
40 By Mr. Starr : Q. How was she in possession 

of it? A. How was she in possession of it?
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Q. Yes. A. Because she had title to it.
Q. Is that the only way that you say she was 

in possession of it? A. She not only had title 
to it but she had men there working on the 
ground outside of the 275 foot limit.

Q. Filling in the property that you bought? 
A. No, sir, not filling in at all.

Q. Well, what was she doing with it, then? 
A. Building, as I said before, these brush bulk­
heads from Colubia Avenue 4o Berkeley Square.

Q. I thought you said they had been put there 
before you got your deed? A. No, sir. I  didn’t  
say any such thing. I  said they were working 
there.

The Vice Chancellor: Maybe I am mis­
taken about that but my recollection is 
that it was afterwards.

A. (Continuing) They were working there at 
it and they were still working there at it after 
we had gotten our deed.

Q. A moment ago, Mr. Collins, didn’t you say 
that John Leeds put brush piling and brush 
bulkheads on both sides of the 275 foot line be- 
gore you got your deed? A. If you will allow 
me I will tell you just what took place.

Q. No, didn’t you say that in your testimony?
The Vice Chancellor: I don’t think he 

did. I think he made a distinction be- 
between laying brush and putting brush 
down with piling.

A. I will tell you how it took place if you will 
allow me, tell you how it was done.

By the Vice Chancellor: Q. Go on and explain 
it, straighten it  out. I  am all mixed up on it. 
A. Before the date settlement was to have taken
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place' between Hilton and Kelley there was a 
storm came np and washed from two to four 
feet of that beach away, which meant that we 
weren’t getting the ground filled up to the es­
tablished city grade and the streets built with 

10 eight inches of gravel, curbed, etc., as we was 
to have. On the strength of that Mrs. Kelley 
and Mr. Ryon and myself, or Hilton in behalf 
of Ryon and myself, entered into and agreement 
whereby she was to bear a certain proportion­
ate part of building this bulkhead from Bar- 
tram Avenue to Berkeley Square. After that was 
done—oh, in the meantime, when they started 
to build the bulkhead—the bulkhead was about 
completed from Bartram Avenue to Kingston 

20 ^ venu^  when the boiler, I think, outside of the 
boardwalk,-r—another storm came up and washed 
the foundation away beneath the boiler and it 
was lost for three or four weeks, we couldn’t 
find the boiler, finally they found it buried down 
underneath the boardwalk. After we got that 
straightened up then Higbee continued with the 
bulkhead from Millidgeville Avenue, which is now 
Kingston, to Berkeley Square. At the same time 
we had men on the outside of that bulkhead 

30 throwing sand over on the inside and John 
Leeds leveled that off. He at once started in 
with another contract with Mrs. Kelley to build 
brush bulkheads out beyond our present bulk­
head, he also built a continuation of this bulk­
head for Mrs. Kelley from Bartram avenue on 
up to Columbia Avenue and from Berkeley Square 
on down to Tallahassee Avenue, which Mrs. 

40 Kelley still owned and hadn’t sold us.



245
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Q. Now, had Leeds done some brushing be­
fore you got your deed or not? A. Yes, he had 
started in to brush on the outside before we 
got the deed.

Q. And did he put down any pilings? A. Yes.
Q. Before you got the deed? A. You sink the 

piling first on the outside and then fill in be­
tween the piling with brush.

By Mr. Starr: Q. And he also put some 
brush piling or the same sort of construction 
on the inside of where the bulkhead was sub­
sequently built? A. No, that was previous to 
the bulkhead being built.

Q. Then I was right, wasn’t I, Mr. Collins, 
when I said a moment ago that you testified 
that before the bulkhead was built there Leeds 
had put brush piling on both sides of the line 
where the bulkhead was subsequently built? A. 
All the way down, yes.

Q. Yes. A. To catch sand there, that is right, 
to keep the sand from blowing away.

JOHN P. ASHMEAD, a witness produced in 
behalf of the complainant, being duly sworn ac­
cording to law, on his oath says:—

By Mr. Cole: Q. You are a civil engineer 
and surveyor? A. I  am.

Q. And have been for how long? A. Thirty- 
five years.

Q. And you were or still are a member of 
the firm of Ashmead & Hackney,—or doesn’t 
the firm exist any more ? A. Yes.
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John P. Ashmead—Direct

Q. Now, I  show you a map with the legend 
“ Map of the premises situate in Atlantic City,
N. J. Survey made July 28, 1909. By Ash­
mead & Hackney, Civil Engineers,”  Did you 
make the survey? A. I  did.

10 Q- Hid you make the map? A. I  did. Well, 
I wouldn’t say about making the map. It was 
made under my direction.

Q. What was the object in making the survey 
down there? A. To show the high water line 
of that date.

By the Vice Chancellor: Q. When was that 
made? A. July 28th, 1909.

By <Mr. Cole: Q. Now, I notice on the map 
the word “ Bulkhead.” Did you find that bulk-

20 head there ? A. I  did.
Q. Is that the bulkhead in front of what is 

known as the Vare property? A. It is.
Q. Now, I notice a red line that runs at right 

angles with Berkeley Square. A. That is a line 
that I  run upon the ground and put in some 
stakes across there.

Q'. Where was that point from Atlantic Ave­
nue ? A. It was 314 feet south of Atlantic Ave­
nue..

30 Q. Where did you find high water line with 
i elation to that 314 feet line ? A. At Berkeley 
Square^ it was seventy feet southward and on 
Millidgeville sixty-seven feet south of that line.

Mr. Cole: I put the map in evidence.
(Said map marked Exhibit C-18.)

Q. How long have you been working on the 
Atlantic • City beach ? A. Since 1884.

Q. Have you surveyed to high water line from
40 time* A. I have made a great many

surveys.
\



247

John P. Ashmead—Cross

Q. Extensively, have you not? A. How is 
that ?

Q. (Repeated) Extensively, have you not? A. 
Yes, sir. , -

CROSS-EXAMINATION by Mr. Starr:
Q. On July 28th, 19091,— A. Yes, sir.

.Q. You made this observation? A. I  did.
Q- Only on that one day? A. That date that 

is shown on the map. »
Q. Was it the morning or afternoon? A. I  

think it was in the afternoon; I  wouldn’t be 
positive about that.

Q. What time? A. I  couldn’t say about that.
Q. What day of the week was it? A. I  couldn’t 

say about that.
Q. What was the condition of the moon? A. 

I don’t know.
Q. What was the condition of the wind? A. I 

couldn’t tell that.
By the Vice Chancellor: Q. Well, was it high 

water? A. That is a high water line as I  
found it on that date, as it is marked, high 
water mark as shown by a, line of trash.

Q. Well, was it high water when you were 
there or did you take it from the mark that the 
high tide had left? A. Left that day.

Q. Could you see any other marks of other 
high tides there? A. No, the last—never see 
except the last one, unless there has been a 
higher tide sometimes before.

Q. Could you tell which had been the last 
tide? A. Oh, yes, no trouble about that at all.

Q. Well, were there any marks of higher tides 
there? A. I  don’t remember about that on that 
particular day.
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John P. Ashmead—Cross

By Mr. Starr: Q. Was there any evidence of 
sea weed on the inside of that line? A. I don’t 
think so.

Q. Or trash of any kind? A. That is the line— 
that is the high water line as marked by the tide 

1q of that particular day.
Q. Answer my question. A. I couldn’t say.
Q. You don’t know whether there was any 

(other rubbish or trash or sea weed closer to 
the bulkhead than the line that you indicate? 
A. I wouldn’t like to say; it has been too long.
, Q. You don’t know whether it was high tide 
when you were there or not? A. I  know that was 
the mark of the high tide.

Q. Do you know whether it was high tide when 
2o you were there? A. No, I don’t think it was.

Q. Do you know the state of the tide when 
you were there? A. No; I cannot say about 
that.

By the Vice Chancellor: Q. Do you know 
whether the tide of that day had been a storm 

• tide or an unusual tide? A. I  know that was a 
usual tide. We never made these surveys only 
when the tides were running about normal, that 
is when we made them. We never made these 

30 surveys to show high water line after a storm 
or at a time like that, or with the wind blowing 
northeast hard.

Q. But you didn’t take the moon into account? 
A. No.

By Mr. Cole: Q. Do you recall whether you 
had any special instructions when you went down 
there? A. No, I don’t remember.

Q. Did you seek an opportunity to find high 
40 water line as far oceanward as you could? A.
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No; I  took it as I  found it on that particular 
day.

Q. Did you wait for that particular day? A. 
No, I don’t think so. I think that we had an 
order to make that survey and went down there 
and made it.

Q. Do you recall for whom you made it? A. 
I think it was made for Mr. Turner.

WILLIAM I. MARTIN, a witness produced 
in behalf of the complainant, being duly sworn 
according to law, on his oath says:—

By Mr. Cole: Q. Mr. Martin, what is your 
business? A. Motorman, trolley car.

Q. At one time did you work for the govern­
ment? A. Yes, sir.

Q. When? A. I went to the government house 
about 1886 or 1887, I think.

Q. When was that? A. 1886 or 1887, some- 
wheres about there I went there.

Q. How long did you work for the govern­
ment? A. Seven years.

Q. So that you left the government employ 
when? A. About 1903.

Q. And you were working in the life station, 
were you not? A. Yes, sir.

Q. Where? A. Annapolis Avenue.
Q. Did you patrol the beach in the vicinity 

of Berkeley Square during that period? A. Well, 
it was not Berkeley Square then but I passed 
by.

Q. Well, where Berkeley Square now is? A. 
Yes, sir.
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William I. Martin—Direct

Q. Do you recall the bulkhead that runs par­
allel with Atlantic Avenue, which has been re­
ferred to in this case as the Kelley bulkhead? 
A. Yes, sir.

Q. During those years did you notice where 
10 ordinary high water came with relation to that 

bulkhead? A. Yes, sir.
Q. Where did it come?

The Vice Chancellor: About what time 
did you ask?

Mr. Cole: 1887 to 1904.
A. Well, most of the time the tide wouldn’t 

come within—I should say within fifty to one 
hundred feet of that bulkhead.

Q. You are now speaking of the ordinary 
20 tide? A. Ordinary tide.

By Mr. S ta rr: Q. Now, you were a life saver 
in what years? A. Sometime between 1887—I 
think it was about 1887.

Q. You started in 1887? Ax Something like 
that.

Q. And worked for the government several 
years? A. Seven years.

Q. Oh, seven years? A. Seven years, some­
where about 1893 when I went away from there. 

30 By the Vice Chancellor: Qi Just a moment. 
You were there from 1887 to 1903? A. Yes, sir.

By Mr. Starr : Q< No, 1887 to 1893? A. 1893.
Q. You said you went in 1886 or 1887 and 

worked there for seven years, that would make 
it 1893,—is that right? A. Something like that.

By Mr. Cole: Q. Is that the latest time,—1893 ? 
A. I  was there after the bulkhead was built.

40 By the Vice Chancellor: Q. The bulkhead was 
built in 1902. Were you there after 1902? A.
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Well, I was there—I didn’t leave that station 
until after that was built.

By Mr. Cole: Q. Now, let us get that straight. 
You see, if you went there in 1887 and only 
worked seven years that would only be 1894, you 
left a long while before that bulkhead was built. 
Is that right? A. Oh, I mean 1897 instead of 
1887.

Q. You mean you went to work in 1897? A. 
Yes, instead of 1887.

By the Vice Chancellor: Q. Well, then, you 
were there until 1903 or 1904? A. Yes, sir. 
Now, that is right. I  mean 1897 instead of 
1887. That is my mistake.

By Mr. Starr: Q. [Now, Annapolis Avenue is 
where ? A. Annapolis Avenue is Annapolis Ave­
nue.

Q. I know, but where is it? A. Down Chel­
sea.

Q. Is it east or west of Berkeley? A. It is 
east.

Q. I t is east of Berkeley? A. I should call 
it east. It is, yes.

Q. Where was your beat? A. Well, every 
other night my beat was down to Ventnor, half­
way to Longport.

Q. Down there at night-time, were you? A 
Yes, sir.

Q. Your beat was at night? A. My beat was 
in day-time as well.

Q1. What time in the day or night did you go 
past this place? A. Different times.

Q. Now, before the bulkhead was put there 
bow far from Atlantic Avenue did ordinary high 
water extend? A. You have asked me some­
thing more than I can answer, I  don’t know.
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William I. Martin—Direct

Q. You don’t  know? A. I couldn’t tell you.
Q. When did you first know that you would 

be called upon to state your recollection as to 
the location of high water line during those 
years? A. When this bulkhead was being built. 

10 Q- No,—you understood then you were going 
to testify? A. No, I didn’t know nothing about 
it.
Q. When did you know you were going to testi­
fy? A. I didn’t know it.

Q. Until when? A. Until now.
Q. Until today? A. Until today.
Q. And was there anything to impress upon 

your mind the location of this high water line 
in 1901 and 1902? A. Anything?

20 Q. Yes. A. Yes.
Q. Before this bulkhead was built there? A. 

Oh, no.
By Mr. Cole: Q. Did you walk along the 

beach in front of this bulkhead? A. Yes, sir.
Q. You say that you did not know that you 

were going to testify in this case until today. 
Who told you to come here? How do you hap­
pen to be here ? A. Mr. Collins asked me.

Q. Well, how long ago? A. Well, I couldn’t 
30 give you the date.

Q. It has been several days ago? A. Yes, it 
Las been severaldays.

Q. You knew then that you were coming here 
to testify about where high water line was ac­
cording to your recollection? A. Yes.

By Mr. S ta rr: Q. Had Mr. Collins ever spoken 
to you about the location of high water line be­
fore he asked you to come here to testify? A. 

40 He asked me if I ever remembered it.
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Q Did lie ever speak to you before that time? 
A. No, sir. '

Q. Say anything to you about it? A.. No, sir.
By the Vice Chancellor: Q. I want to have 

you testify a little more definitely about that 
bulkhead. You remember distinctly, do you, when 
it was put there,—when that was built? A. Yes, 
sir.

Q. And at that time you were engaged regu­
larly in making your , beats along this beach as 
a life saving guard? A. Yes, sir, four times 
daily.

Q. And are you sure that you from your ob­
servation remember accurately about the tides 
along there? A. Yes, sir.

Q You don’t think there is any possibility of 
your being mistaken about that? It is claimed 
here by some people that the ordinary high tide 
at the time that bulkhead was built reached up 
to it and even beyond that point. You feel sure 
that it did not ? A. It did not reach that bulk­
head at ordinary high tide.

Q. What do you call an ordinary high tide? 
A. Well, that is a pretty hard matter to estab­
lish, a grade for high water. You can stick a 
stake up on the beach today at high tide and it 
will either not come to it or- else it will wash 
it down another high tide.

Q. Where would you walk the beach,—on the 
strand? A. Yes, sir.

Q1. Did you ever have occasion to walk at high 
tide? A. Yes, sir.

Q. Where would you walk then? A. An ordi­
nary high tide we would walk on the outside of 
this bulkhead. It took a very strong tide for us 
to have to crawl over the bulkhead.
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William I. Martin—Direct

Q- But sometimes tides dad drive you! over 
the bulkhead ? A. One time while we were there, 
after the bulkhead was built, there came a .storm 
and I would say that it washed fully two feet 
of the sand away, then a good full tide it would 

10 come up to the bulkhead and we were forced to 
climb over it.

By Mr. Starr: Q. Was there a boardwalk 
along there after the bulkhead was built? A. 
A. boardwalk where?

Q. Along the front of Berkeley Square. A. 
Yes, sir.

Q. Couldn’t you patrol the boardwalk? A. 
Why, we had no place of getting off there at the 
end of our beat.

2o Q- Do you mean to say you didn’t walk along 
the boardwalk at all? A. Oh, yes, but it didn’t 
go to the end of our beat.

Q. Do you know when the boardwalk was built ? 
A. Do I know when what ?

Q. When the boardwalk was built. A. I think 
it was built sometime in 1901, started about that 
time, I  am not sure.

Q. Well, while the bulkhead Was being built 
didn’t the water come up to it? A. No, sir.

30 Q* You say the high tide was from fifty to 
one hundred feet away. Which was it,—fifty or 
one hundred? A. Well, now, I  never took that 
trouble to measure, I  was only just giving you 
an estimate.

By the Vice Chancellor: Q. Was the low tide 
out beyond the boardwalk? A. Sometimes, other 
times it would be inside.

Q. Was the beach at that point very flat or 
40 ,a steep beach? A. Why, it was pretty high at 

that point.
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Charles P. Leek—Direct

Q. I mean level. Was it what yon call a 
shelving beach? A. Well, it was just about that 
what you would call a shelving beach, yes, sir.

Q. About the average Atlantic City beach? A. 
About the average right along there by that 
particular point. ,

CHARLES P. LEEK, a witness produced in 
behalf of the complainant, being duly sworn ae- 
according to law, on his oath says

By Mr. Cole : Q. Mr. Leek, what is your busi­
ness? A. Boat building.

Q. Were you at any time in the government 
employ? A. Yes, sir.

Q. At the life saving station? A. Yes, sir.
Q. During what year? A. I  went in the life 

saving station down here, on December 1st, 1900.
Q. How long did" you stay? A. I  was there 

until the last day of May, 1902.
 ̂Q. Had this bulkhead known as the Hannah 

Kelley bulkhead been built before you left? A. 
Yes, sir.

Q. Do you remember it? A. I do.
Q. Did you patrol the beach in front of that 

bulkhead? A. I  did.
Q. During all those years you were there— 

A. Yes, sir.
Q. Where was the ordinary high water in front 

of that bulkhead with relation to the bulkhead?
A. I should say anywhere from  th irty  to fifty

o sixty feet on the outside with an ordinary 
tide. J
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Charles P. Leek—Cross

Q. Did you pass between ordinary high water 
and that bulkhead in making your patrol? A. 
Yes, sir.

Q. Was there a time when you could not pass 
between because of the tide ? A. Once or twice, 

10 I know, when we had a storm tide, at that time 
we had to. crawl over the bulkhead. I remem­
ber it very particularly because at that time 
we used to come back to the station and cuss 
Mr. Collins because he built the bulkhead and 
on account of this storm we had to climb up 
over it.

CROSS-EXAMINATION by Mr. Starr:
Q. Now, you went there on the first of De- 

2o cember, 1900 A. Yes.
Q. And stayed there until May, 1902? A. Yes.
Q. When was the bulkhead built? A. I should 

say the last part of 1901.
Q. 1901? A. Yes, to my recollection.
Q. What month? A. Well,' I canU just tell 

you the month, I don’t know.
Q. The bulkhead that you are speaking about 

is located where? A. Right at Berkeley Square.
Q. Where does it extend to? A. Well, just 

g0 «bout a—what I call a half a square, maybe you 
call it a square, below it.

Q. In which direction? A. South.
Q. Do you mean toward Ventnor? A. Yes.
Q. Then the bulkhead that you are speaking 

of began at Berkeley Square and extended a 
half a square toward Ventnor? A. Well, now, 
at that time—I don’t know as I could tell you 
the exact square; I know where the bulkhead is, 

^  I could go to it and all that, but to just tell 
you the street I can’t.
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Charles P. Leek—Cross

Q. And you can’t tell us the street now? A. 
Well, I know it is Berkeley Square and that is 
all I do know.

Q. And you think it is towards Ventnor? A. 
Well, I just imagine it,—one end or the other is 
toward Ventnor, I don’t know just which end 
it is now.

Q. And that is the bulkhead you are speaking 
about? A. Yes.

Q. Now, far from Atlantic Avenue was the or­
dinary high water before the bulkhead was put 
there ? A. Oh, I should say, ordinary high water, 
around, three hundred, three hundred and fifty 
feet, something like that.

Q. Three hundred to three hundred and fifty 
feet?. A. Something of that order.

Q. While they were building this, bulkhead did 
the water ever come to it that you observed? A. 
I don’t think so.

Q. Never came anywheres near it? A. Not 
until that storm came.

Q. Well, after the storm came did it? A. It 
did.

Q. Came up then? A. Yes.
Q. How long did that last? A. The storm?
Q. No, the water washing the bulkhead. A. 

Oh, not such a great while. I imagine it was a 
week or two when the water came up to the 
bulkhead, and then it made up, the beach made 
up again on the outside.

Q. Did you have any particular time for go­
ing along there? A. We did.

Q. Any particular time with relation to the 
tides? A. We were always bound to hit the tide 
dead high water at some time; because our beat
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Isaac Strickland—Direct

was—we went out tonight at one time, we went 
out tomorrow night at another time.

Q, Did you always hit it at Berkeley Square? 
A. How is that?

Q1. Did you always hit it at Berkeley Square,— 
10 the high tide? A. No, sir.

By Mr. Cole: Q. Were you at the Annapolis 
Avenue station? A. Yes, sir.

Q. Was Mr. Martin there at the time you were 
there? A. He was.

By Mr. Starr: QL Mr. Martin, where was this 
bulkhead located that you have spoken of in your 
testimony? A. I  couldn’t tell you.

Q. You don’t know between what streets? A. 
The streets wasn’t named then, I  don’t think.

20 Q* Well, do you know? A. I  know it is the bulk­
head that Mr. Collins built at that time.

Q. You don’t  know where it is located? A. No, 
sir.

Q. Between what streets?- A. No.

ISAAC STRICKLAND, a witness produced in 
behalf of the complainant, being duly sworn ac- 

30 cording to law, on his oath says :—

By Mr. Cole: Q. What is your business? A. 
In the coast guard service.

Q. How long have you been in the service? A. 
Nineteen years.

Q. Where is your station? A. Annapolis Ave­
nue.

40 Q. All that time ? A. I  have been at Annapolis 
Avenue station since December 4th, 1903.
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Isaac Strickland—Gross

Q. Do yon know the bulkhead that has been 
referred to here as the Hannah Kelley bulkhead?
A. Yes, sir.

Q. How long have you known it? A. Why, ever 
since I have been here, ever since 1903.

Q% Did you patrol the beach in front of that jq 
property ? A. Every other night since that time 
until December 15th, 1910, when they abandoned 
the station.

Q. During the time you patrolled that beach in 
front of that bulkhead where was ordinary high 
water line in relation to tha't bulkhead? A. Well,
I should think it was from 25 to 30 feet in ordin­
ary high water outside of the bulkhead, I  should 
say 30 feet.

Q. Was there an occasion when the tide came 20 
over the bulkhead? A. Well, in a full tide, storm 
tide.

Q. Did you walk in front of this bulkhead from 
time to time ? A. Occasionally, most every night,
—every other night.

Q. Was it dry? A. Yes, sir.

CEOSS-EXAMINATION by Mr. S tarr:
Q. Do you remember seeing some brush piling 

there? A. Yes, sir,—there was no brush but I  
saw piling.

Q. Piling,? A. Yes, sir.
Q. Did the water come up to that at ordinary 

high tide? A. Well, it might come up there at full 
tide, yes, sir, but in ordinary high tide it did 
not come there.

Q. There was nothing happened at that time, in 
1903, to impress upon your recollection the loca- 
tion of high water? A. I don’t  know anything 
at all about it.
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Timothy H. Parker—Direct

Q. Was it good hard walking along the bulk­
head? A. Well, it is sand, you know what sand 
is. ' •

Q- w «ll, was it hard? A. Well, hard at times.
Q. How close to the bulkhead would you walk?

10 A. Well, I  would walk right close, right close up 
to the bulkhead, then I walked 25 to 30 feet on 
the outside of it, low water X walked clear out­
side of the boardwalk.

By the Vice-Chancellor: Q. Did you often 
patrol the beach at high tide? A. At high tide?

Q. Yes. A. Yes, sir. Where you patrol the 
beach for fifteen years, your Honor, you must 
certainly patrol the beach at high tide sometimes, 
at nights.

20 Q* ^nd you are sure you passed this point 
frequently at high tide? A. Yes, sir, occasionally 
often, often.

By Mr. Starr: Q. Did you patrol it at night? 
A. Yes, sir.
. Q- Your patrolling was at night? A. Night 

and day-time and thick weather.
Q. You never made any mental note or record 

of the tides there? A. No, just my business, that 
was all.

TIMOTHY H. PARKER, a witness produced 
in behalf of the complainant, being duly sworn ac­
cording to law, on his oath says :—

By Mr. Cole : Q. Captain, what is your busi­
ness? A. At the present time?

40 Q. Yes. A. Nothing.
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Q. Well, you were in the government employ, 
weren’t you? A. Coast guard service, yes, sir.

Q. How long? A. 38 years.
Q. Where were you stationed? A. Longport, 

Atlantic City, Absecon.
Q. Do you know what has been referred to here 

as the Hannah Kelley bulkhead, Berkeley Square? 
A. Well, I  think I do.

Q. Ever patrol that beach? A. No, sir.
Q Do you know anything about high tide with 

relation to that bulk-head? A. Yes, sir.
Q. What do you know about it? A. Well, I 

know that—of course, the high tide—that is a 
question that has been argued on a good bit, to 
establish a regular high tide, but I have been on 
—I don’t know whether this is within the rule or 
not,—

Q. Well, what years do you know about? A. 
Prom 1905 to 1911.

Q. Very well. Now, tell us what you know 
about ordinary high tide with relation to the Han­
nah Kelley bulkhead in front of Berkeley Square ? 
A. Well, the relation—in regards to what I know 
about the high tide, when I went down to Anna­
polis Station there was some changes, but we 
could barely get under the boardwalk with a 
boat, that is in 1905; then it commenced making 
up, making up, until finally we had to go down— 
I think it was—to Bartram Avenue to get out, 
but I suppose by hauling so much sand away from 
there—

Mr. Starr: Well, I  object.
Q. Captain, let us see if we can’t get a little 

clos,er. Have you ever noticed where ordinary 
high water came with relation to the Hannah
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Kelley bulkhead from 1905 up to date? A. Well, 
Yes, sir.

Q. Was it inside or outside of the bulkhead? 
A. Well, yes, I  have noticed it very frequently by 
taking a walk down that way, of course my walk- 

10 ing was in the day-time.
Q- Well, no matter when it was, what have you 

noticed with relation to high water ? Did it come 
to the bulkhead or not? A. Not ordinarily, what 
most of the people term an ordinary tide, ord­
inary high water.

Q. Within what distance did it come to the 
bulkhead? A. Well, anywhere from fifteen to 
thirty feet, the like of that.

20 CROSS-EXAMINATION by Mr. Starr:
Q. Well, now, that is in 1905? A. Yes, sir.

FRANK P . GANDY, a witness produced in 
behalf of the complainant, being duly sworn ac­
cording to law, on his oath says:—

By Mr. Cole: Q. What is your business? A.
0Q Contractor.

Q. Where do you live? A. 28 North Sovereign 
Avenue, Chelsea.

Q. Did you build the Yare bulkhead in ques­
tion? A. Yes, sir.

■Q. When did you build it? A. I  think it wasv 
the year of 1909, something like that.

The Vice Chancellor: Which bulkhead?
Mr. Cole : The Vare bulkhead.

40 Q- During that time did you notice where ord­
inary high water came with relation to that bulk-
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head? A. Well, I  know the tide never bothered 
me any, never interfered with my work.

Q. How long were you there? A. I  suppose a 
week.

Q. Did you work on the outside of it? A. Work­
ed all around there.

Q. And worked all time of the tides? A. Yes, 
sir.

Q. Did you know anything about the tides in 
front of that property other than during the 
time you worked there? A. Not before that, no, 
sir.

Q. Did you know anything about it afterward? 
A. Well, I  worked all around there ever since.

Ql Has the ordinary high tide ever come to the 
Vare bulkhead so far as you noticed? A. Well, 
I don’t  know between that time and 1915, but I  
worked there in 1915, the tide was a good ways 
from the bulkhead.

Q. How was it then? A. Well, an ordinary tide 
was about twenty feet inside of the boardwalk.

Q. How far would that be from the Vare bulk­
head, about? A. About a hundred.

Q. Do you mean that you actually built the 
Vare bulkhead yourself? A. Yes, sir.

Q. Alone, or did you have help? A. Oh, I  bad 
help.

CROSS-EXAMINATION by Mr. Starr:
Q. Mr. Gandy, did you build the bulkhead? A. 

Yes, sir.
Q. Around the Vare property? A. Yes, sir.
Q. For whom? A. Budd Bowen, Ansley [Bowen.
Q. And that was in 1909 ? A. I  don’t know what 

year, I  should judge it was 1909 or 1910, some­
thing like that.
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Q. Well, you had no knowledge of the situation 
or the tidal conditions until you worked on that 
bulkhead ? A. No, I didn %  not before that.

Q. And you had no knowledge of the tidal con­
ditions after you stopped work there until 1915? 

10 A. Well, then is when I went back to work, I 
built the bulkhead for Lambert.

Q. After he started in bulkheading? A. Yes, 
sir; I built the bulkhead for Lambert.

Q. So that you had nothing to do with the 
property or had no knowledge of the tidal con­
ditions from 1909, or whenever it was you work­
ed on the Ware bulkhead, until you went back 
there for Lambert in 1915 ? A. Nothiug any more 
than maybe walking up and down the beach. I 

20- didn’t do any work in that neighborhood.
By Mr. Cole : Q. Did you notice whether there 

were any tents on that ground outside of the 
Ware bulkhead during the time you were there or 
any other time? A.'Yes.

Q. What were they used for? A. Well, the 
children played in them.

Q. How far were they oceanward of the Vare 
bulkhead? A. Anywheres from the Vare bulk­
head out 50 or 75 feet, there was no trouble to 

3q play there.
Q. How many tents did you notice? A. Well, 

I couldn’t tell. A dozen.
Q. More than one? A. Yes, I will say a dozen.
By Mr. Starr: Q. That was in 1915? A. Yes.
By the Vice Chancellor : Q. What did you 

mean when you said the tide did not disturb your 
work? Did you mean the tide did not come up 
to where you were working? A. Yes. If it 

J *  comes up we have to quit.
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Q. How long were you working there? A. I 
judge I was about a week on that job.

Mr. Starr: Judge Cole wants me to 
admit this map, which he hands me, in 
evidence and concede that Mr. Risley, who 
made the map, if here would testify that jq 
on the 21st of October, 1914, he took mea­
surements of the location of high water line 
and that they are as shown on the map. 
Now, I have no doubt but what Mr. Risley 
would so testify.

Mr. Cole: He has gone to Washington, 
he is in the employ of the government and 
I cannot get him.

Mr. Starr: I understand he took the 
measurements on that day, one measure- 2q 
ment at Kingston Avenue and 'the other 
at Berkeley Square.

Mr. Cole: That is my understanding of 
it.

(Said map marked Exhibit C-19.)

Mr. Cole: We rest.

DANIEL L. COLLINS, re-called:

By Mr. Starr: Q. I want to ask you again— 
do you know Wilbert Higbee? A. Yes, sir.

Q. Now, didn’t you go with Mr. Reichner and 
ask Mr. Higbee to make an affidavit with reference 
to the location of high water line in 1901? A. I 
don’t think I did. Mr. Reichner might have 
asked him. 40
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Q. Well, were yon with him? A. I might have 
been with him, Reichner might have been with 

„ me in my car.
Q. Well, how did Reichner know Higbee? A. 

How did Reichner know Higbee ?
20 Q. Yes. A. I  couldn’t say how Reichner knew 

Higbee.
Q. Now, didn’t you go with Mr. Reichner also 

to Mr. Ansley Bowen for the purpose of getting 
an affidavit ? A. I might have taken Reichner to 
see Ansley Bowen in my car.

Q. Answer my question. A. I am answering 
you to the best of my knowledge. I am not going 
to say something I am not positive about.

20 “ — -----------

ANSLEY B. BOWEN, re-called: -

By Mr. S ta rr: Q. Mr. Bowen, did Mr. Collins 
come with Mr. Reichner to see you with reference 
to getting an affidavit as to the tidal conditions 
in 1901 at Berkeley Square? A. I don’t think 
Reichner was with Collins, I don’t think he was.

Q. Collins came alone? A. I  think so. I  wouldn’t 
g0 swear to that but I think he did.

Q. Came for what purpose? A. Why, to know 
whether I knew whether the tide washed up to 
that bulkhead, inside of it, or not.

Q. Did he ask you to make an affidavit? A. Yes; 
I did, I think.

Q, You made an affidavit for him? A. I think 
I did.
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CROSS-EXAMINATION by Mr. Cole:
Q. Where was it that Mr. Collins saw you? A. 

I was building a boat-house for Reichner at 
Kingston Avenue and the Thorofare at that time..

Q. Had Mr. Reichner ever spoken to you about 
the matter at all? A. Yes, he had asked me if I 
remembered where the high water mark was.

Q. And was that before or after Mr. Collins 
came to see you?^ A. Well, I  think that was 
about the time, not the very day; I  couldn’t say 
whether it was afterwards or before.

Q. How did Mr. Reichner come to ask you if 
you knew where high water line was in 1901 ? A. 
I don’t know how he came to ask me.

Q. Where did you say this was? A. I was 
building a boathouse for him.

Q. He came down to see you? A. Yes.
Q. Now, when was that, by-the-way? A. That 

was in 1908, I  think.
Q. What month? A. I wouldn’t be positive 

about that.
Q. Well, then, just tell us what he said to you? 

A. He asked me if I remembered where the high 
water mark was when that bulkhead was built.

Q. High water mark was with relation to what? 
A. The tide, I suppose.

Q. What did you tell him? A. Why,, I  told 
him I thought it came to 12 to 15 feet inside of 
the bulkhead.

Q. Then what did he say? A. What ?
Q. Did he ask you to make an affidavit? A. I 

had made an affidavit before that.
Q. I thought you said you weren’t certain 

whether - Reichner saw you first or whether Col­
lins did? A. That is what I  did say. I  am not
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certain yet whether Reiehner was before Collins 
came or afterwards.

Q. Did Mr. Reiehner tell you why he wanted that 
information? A. No, he did not.

Q. Did you ask him? A. I  did not.
10 Q* Now, let me see if I understand you: At 

this time you are not clear whether it was Reich- 
ner or Collins who first spoke to you,—is that 
right? A. I don’t know whether it was Reiehner 
or Collins spoke to me first hut Collins got the 
affidavit.

Q. But the important thing I want to get is 
whether Collins .got that affidavit from you be­
fore or after Reiehner had spoken to you? A. 
I eouldn’t tell you which.

20 Q. Do you know whether Reiehner had com­
municated to Collins what you had told him? A. 
I do not.

Q. Did Collins say anything to you about having 
talked to Reiehner about it? , A. No, he did not.

Q. Did you tell him that Reiehner had asked 
you that question? A. I did not.

Q. Who took your affidavit? A. I think Collins 
took it.

Q. In this same boat-house? A. Oh, no.
30 Q* Where? A. I  think at his office. I wouldn’t 

be positive about that.
Q. Who were present? A. I don’t know whether 

he or Ryan, I  couldn’t say about that.
Q. You mean you don’t know which one took 

the affidavit? A. No, I  wouldn’t swear which 
one took it.

Q. I thought you said Collins took it? A. I
40 said I thought he did.
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Q. Then yon are not clear about that! A. I 
think some of you have that affidavit.

Q. It may be- I  haven’t seen i t  A. Mr. Bour­
geois, or some one. They Was all given to Mr.
Bourgeois at the time. .

Q. Who gave'it to Mr. Bourgeois . A. ey 
said Mr. Collins did, Reichner told me Collins—

Q. Just a moment, sir. You have testified now 
that it was given to Bourgeois. Did you see 1

given to him! A. I did not. t
Q. How do yon know it was given to him. A*

Reichner said it was given to him.
Q. Is that the only way you know! A. Yes,
Q. Did you ever see it after you signed it! A.

I never did. ^
Q You don’t know now whether it was Ryon

or Collins who took it! A. I don’t know .
Q. How did you come to be at Ryon & Collins 

office ̂  A. I went there with Colliiis in his car, 
q. And yet you don’t know whothe*' it was Ryon 

or Collins who was present! A. I don’t remem­
ber whether it was Collins or Ryon who' took it. 

Q. Well, were they both present when you sign-
edit! A. I wouldn’t say they were.

Q. And Reichner afterwards told you that it 
had been lodged with Mr. Bourgeois! A. Yes..

Q. Did he tell you why! A. Because they ha
employed Bourgeois. ., T

Q. To do what! A. Why, this same suit, I

SUQP°Suit for what? A. To try to claim this
riparian grant. ,+

Q. Did Reichner tell you that! A. No, he didn t
tell me that.
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Q. Who told yon that? A. I didn’t say any 
one told me that.

Q. Well, what do you know about this claim,_
the object of getting this affidavit? A. I don’t 
know anything about it.

10 Q* Didn’t y°u just say the object of getting the 
affidavit was to get ready for this claim? A. 
Oh, some sort of claim to riparian grant, I said.

Q. Who told you that? A. No one told me that.
Q. It is only your guess ? A. Sure.
Q. In other words, it is your guess now that 

the object of getting the affidavit was in order 
that he, Reichner, could get the riparian grant, 
—isn’t that right? A. Sure.

Q. Reichner didn’t tell you that? A. Well, I 
2q wouldn’t say he did.

Q. Don’t you think he did tell you that? A. 
I wouldn’t say it.

Q. Isn’t  it a fact that Mr. Reichner told you 
that the object of having this affidavit as to where 
high water line was, was in order that he could 
make an application for high water rights, ripa­
rian rights ? A. He told me he had applied for 
a grant.

Q. Who did? A. Mr. Reichner. 
gQ Q. Before you made the affidavit? A. No, I 

think it was afterwards.
Q. Then wasn’t this affidavit you signed to 

be used for the purpose of getting the riparian 
grant? A. I didn’t  know that it was.

Q. You thought that, though, didn’t you, from 
what Reichner told you? A. Not until after he 
told me he had applied for a grant.

Q. When he told you he had applied for a 
grant—was that before or after you had made 

40  your affidavit? A. Afterward.
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Q. Did anybody undertake to assist your rec­
ollection at that time as to where high water 
line was? A. They did not.

Q. Did Mr. Collins ? A. He did not.
Q. Did Mr. Reichner? A. No, sir, he did not.
Q. So that Reichner asked yon and you told 

him and then yon made the affidavit? A. Told 
him what ?

Q. Where high water line was in 1901. A. I 
don’t think Reichner said a thing to me until 
after I had made this affidavit, I  don’t think he 
did.

Q. Well, no matter when it was, he asked you, 
didn’t he? A. Yes.

Q. And the affidavit you made.was made by 
you without anybody’s solicitation or without any 
intimation or suggestion as to where high water 
line was? A. That is right.

Q. You did it on your own volition without any 
help? A. He just asked me if I remembered where 
the high water line was, that is all.

By Mr. Starr: Q. WTio asked you? A. Why, 
Collins first and then Reichner asked me after­
wards.

By Mr. Cole: Q. You worked for Vare, of 
course,—built this house, didn’t you? A. No, 
sir.

Q. WTio did? A. I  built the house for Aiken, 
not Vare.

Q. Well, Aiken is Vare, isn’t he, in this matter? 
You knew that was being built for Vare? A. I 
never knew Mr. Vare until after the house was 
completed.

Q. Didn’t you know at the time you were build­
ing this house in Aiken’s name you were build­
ing it for Vare? A. No, sir.
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Q. When did you first find it out! A. Not until 
the following summer, after the house was com­
pleted.

WILBERT S. HIGrBEE, re-called:

By Mr. S ta rr: Q. Mr. Higbee, did Mr. Collins 
ever come to you with relation to making an af­
fidavit as to the location of high water line in 
1901! A. Now, I don’t know whether he came in 
person or whether it came through his office, but 
I was asked if I could make a statement as to 
where the high water came, where the high water 

20 mark was when I built the bulkhead or the Hilton 
house, and I made-an affidavit to 'the effect, if I 
remember correctly, that—

Q. Well, we don’t care anything about that. 
Did you see Mr. Collins in connection with it! A. 
I don’t know that I did in person.

Q. Who sent you the affidavit—do you remem­
ber! A. I couldn’t  say positively.

Q. And you don’t know where it was sworn 
to! A. No, I can’t say that. 

qq Q. Did you talk with Mr. Collins about it at 
all! A. I don’t think I did. Now, I don’t know, 
—I would like to explain myself,—I don’t know 
just how it came about, but at the same time I 
turned over my .bill, the expense in building the 
cottage and bulkhead, which was shown me here 
the other day, and who received it I  can’t say.

Q. Did you give it to Mr. Collins or to Mr. 
Reichner! A. Well,-I can’t say positively. R 

40 appears to me a/t this time that Mr. Reichner came
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to the house where I was living in the summer­
time.

Q. Was Collins with him! A. I am not sure.
No cross-examination.

Mr. Starr: Now, if your Honor please, 10 
reserving the right to examine Mr. Bour­
geois, who is engaged in another court to­
day and cannot be present, we rest.

The Vice Chancellor: (After discussion) 
Judge Cole, will you let Mr. Bourgeois dic­
tate to the stenographer a statement of 
what he would testify to, if present, and 
file it?

Mr. Cole: . Yes, I will consent to that.
20

Both rest.

The following is the letter of Mr. Burgeois 
above referred to:
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Letter of George A. Bourgeois

May 14, 1917.

Charles C. Biaibcock, Esq.,
Guarantee Trust Building,

10 Atlantic City, N. J.
Bear Sir:^— *

In response to your inquiry about some af­
fidavits touching the Reichner property, I would 
state that several years ago, probably eight, I 
represented Mr. Reichner in a proceeding con­
cerning lands of Mr. Reichner lying on the East­
erly side of Kingston Avenue in Atlantic City, 
and there was delivered to me, as nearly as I 
can recall, six affidavits severally made by per- 

2o sons whose names I do not at all recall. These 
aTdavits contained statements with reference to 
the high water mark, but I do not at all re­
member the contents of them further than the 
subject-matter to which they related.

They were never used by me and so far as I 
remember were never read by me. My recollec­
tion is that they were handed to me and the 
proceeding was terminated without, requiring the 
use of them, and that when they were handed 

30 to me they were filed among the papers and 
later when the necessity for use of them had 
passed, Mr. Daniel L. Collins called at the office 
and they were delivered to him. .

I have made careful search through the files 
of our office, and have also caused careful search 
to be made through them on two different oc­
casions by a clerk thoroughly familiar with all 

40 the files in the office, and they cannot be Id ea ted .
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I regret that I was unable to give my testi­
mony in this case when the same was being 
heard, but trust this statement will be satis­
factory, as my testimony would have been pre­
cisely the same as this statement.

IN CHANCERY OF NEW JERSEY 
__________________________ 20

Hon. Lewis Starr and Charles C. Babcock, Esq., 
for defendant.

Beaming , V. C.
This suit has been brought by complainant to 

quiet title to a tract of land which forms a part 
of the beach-front at Atlantic City. At the 
hearing complainant’s peaceable possession was 
established ; no issue at law having been demand- 40

I am, 10
Yours very truly,

(Signed) GEO. A. BOURGEOIS.
GAB-P

Conclusions

Between
Archibald S. L ambert,

I da M. V are,
and

Complainant,

Defendant.

Final Hearing 
on Bill to 
Quiet Title.

Hon. Clarence L. Cole, for complainant. 30
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ert this court then proceeded to final hearing on 
the issue of title.

A or nearly all of the locus in  quo appears 
to have been below or oceanward of the line of 
ordinary high tide of the ocean at some time 

10 Prior to this date. Both complainant and de­
fendant have acquired from the state riparian 
leases covering the disputed territory; but both 
riparian leases contain the usual provision that 
the lease shall be void and of no effect if the per­
son to whom the lease is made, is not the owner in 
fee of the fast land adjoining the land in which 
the right of the state is conveyed. The riparian 
lease to defendant contains a further clause that 
if is made subject to any rights which were ac- 

20 Qnired by Jesse R. Turner under a former ripa­
rian lease made to Turner by the state cover­
ing the same territory. Complainant now en­
joys any rights acquired by Turner under that 
riparian lease.

Part of the controverted territory, though 
covered by the descriptions contained in these 
two riparian leases, has now become “ fast land” 
by reason of accretions from the ocean; the title 
to that part of the locus in  quo  accordingly re- 

80 quires no riparian grant for its support, unless 
such accretions are to be deemed artificial; the 
outer or oceanward part of the locus in  quo is 
still probably below the line of ordinary high 
water mark, and title to that portion apparent­
ly can only be claimed under the state.

It is conceded that August 3d, 1901, Hannah 
E. Kelley was the owner of a large tract of 

4q land extending from Atlantic Avenue to the 
Ocean, and as such owner was then owner of the
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ripa . No title or rights had at that time ever 
existed in any of the territory oceanward of 
the Kelley tract except the rights of the state 
therein. Atlantic Avenue runs parallel to the 
Ocean and the Kelley tract embraced the terri­
tory lying between the Ocean and Atlantic Ave­
nue from Columbia Avenue on the east to Talla­
hassee Avenue on the west.

The primary dispute at the foundation of the 
present controversy arises from a deed of con­
veyance made by Mrs. Kelley to John M. Hilton 
for a large portion of the Kelley tract. That 
deed described the land conveyed as commencing 
at Atlantic Avenue and extending toward the 
Ocean to a line parallel to Atlantic Avenue and 
275 feet distant therefrom. As will hereinafter 
be more fully pointed out, that deed was ob­
viously made upon the assumption on the part 
of the parties thereto that the tract conveyed did 
not extend to the Ocean, but left land owned 
by Mrs. Kelley between the Ocean and the ex­
treme southerly boundary of the tract thus con­
veyed. Upon that assumption Mrs. Kelley sub­
sequently (in 1903) conveyed to Jesse R. Turner 
and Harry R. Young the land lying between 
the southerly boundary line described in the 
Hilton deed and the Ocean, that deed calling for 
the Ocean as the southerly boundary of the 
tract conveyed. It is under the rights conferred 
by that deed that complainant now holds.

Defendant claims that although the deed from 
Mrs. Kelley to Hilton did not purport to ex­
tend to the Ocean, it in fact did so extend, be­
cause, as it is now alleged by defendant, the 
ordinary high water mark of the Ocean was at
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that time within 275 feet of Atlantic Avenue, 
and Hilton accordingly became riparian owner 
by operation of that grant. Under that assump­
tion defendant has acquired the benefits of a 
quit claim deed from Hilton extending from a 

10 point 236 feet south from Atlantic Avenue to 
the Ocean.

It will thus be observed that complainant 
claims the ownership of the r ip a  under the deed 
from Mrs. Kelley to Young and Turner which 
claim assumes that her earlier deed to Hilton 
did not constitute Hilton riparian owner, and 
defendant claims the r ip a  under a deed from 
Hilton, which claim assumes that the deed from 
Mrs. Kelley to Hilton did convey the ripa. •

20 Accordingly the major portion of the testi­
mony has been directed to the ascertainment of 
the line of ordinary high tide of the Ocean at 
the date of the deed from Mrs. Kelley to Hil­
ton with a view of ascertaining whether that 
deed constituted Hilton the riparian owner. If 
it did the subsequent deed from Mrs. Kelley to 
Turner and Young for the territory extending 
from the southerly boundary named in the Hil­
ton deed to the Ocean, under which deed com- 

gQ plainant claims to have acquired the ripa , would 
obviously convey nothing.

A proper examination of this issue necessi­
tates a more detailed statement of the Kelley- 
Hilton conveyance, its terms, and the map with 
reference to which it was made. v 

As already stated it is conceded that Hannah 
E. Kelley prior to August 3d, 1901, owned the 
tract of land extending northerly and southerly 

40 from Atlantic Avenue to the Ocean and extend-
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ing easterly and westerly from Columbia Ave­
nue to Tallahassee Avenue. The legal title to 
a portion of the tract was in one Henderson 
Synnamon, but that circumstance is conceded to 
be immaterial.

Prior to August 3d, 1901, Mrs. Kelley had iq 
caused the tract to be laid out'in streets, blocks 
a n d  lots, and had filed in Atlantic County Clerk’s 
Office a map of the tract which delineated those 
physical features. That map discloses streets 
extending north and south from Atlantic Ave­
nue to the Ocean and numbered lots between 
the streets. These several streets, in order, be­
ginning with the most easterly street, are Co­
lumbia Avenue, Bartram Place, Millidgeville 
Avenue (now called Kingston Avenue), Berkley 20 
Square, and Tallahassee Avenue. As the land 
now in controversy lies oceanward of the tier 
of lots easterly of and adjacent to Berkeley 
Square, only that portion of the map between 
Millidgeville Avenue and Berkley Square need 
be specifically shown. The following is a copy of 
that portion of the map.



280

Conclusions

/E lf C T W C  W / L  K o A O

/1 T L A H T /C  fiV E :



281

Conclusions

August 3d, 1901, an agreement was executed 
by Mrs. Kelley and John M. Hilton by the terms 
of which Mrs. Kelley agreed to sell to Hilton 
on terms specifically named certain specified 
portions of her tract. That part of the tract 
lying between Millidgeville Avenue and Berkley 1>0 
Square is described in that agreement as fol­
lows: “ Also beginning at the southwest corner 
of Atlantic and Millidgeville Avenues and runs 
thence (1) southwardly in the west line of Mil­
lidgeville Avenue two hundred and seventy-five 
feet, thence (2) eastwardly parallel with Atlantic 
Avenue, one hundred and sixty-five feet to the 
east line of a fifty feet wide street called Berk­
ley Square, thence (3) northwardly in the east 
line of said Berkley Square, parallel with Millidge- 
ville Avenue two hundred and seventy-five feet 
to the southerly line of Atlantic Avenue, thence 
(4) eastwardly in the Southerly line of Atlantic 
Avenue one hundred and sixty-five feet to the 
place of beginning. Being lots numbered 1 to 14 
inclusive, in Block 26 of lands belonging to 
Hannah E. Kelley situate between Atlantic Ave­
nue and the Atlantic Ocean from Columbia Ave­
nue to Tallahassee Avenue, in Atlantic City 
aforesaid, and duly laid out in Blocks and lots gQ 
by the said Hannah E. Kelley, a map or plan 
iof which is, filed in the Clerk’s Office of the 
County of Atlantic at May’s Landing, New 
Jersey, and a copy of which is attached hereto, 
and made a part hereof. ’ ’ .

It will be observed that this description of 
the land between Millidgeville Avenue and Berk­
ley Square embraces fourteen specific lots, and 
is a rectangular tract the southerly boundary of 40
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which is described as parallel to Atlantic Ave­
nue and 275 feet distant therefrom; and further 
that the map a copy of which is attached to 
the agreement, discloses fractional lots not num­
bered, lying between the 275 feet boundary line 

2q and the Ocean as delineated on the map. It 
should also be here added that the agreement 
of sale embraced all the lots lying between 
Bartram Place and Millidgeville Avenue, and 
also those lying between Columbia Avenue and 
Bartram Place, designated as lots 1 to 21 in­
clusive in Block 24, and that the description of 
these lots was in like manner to a line 275 feet 
south of and parallel with Atlantic Avenue; and 
also that the map discloses fractional lots be- 

2q tween the Ocean and the said lots numbered 
from 1 to 21.

From the manner in which the land to be 
conveyed is described in this agreement by ref­
erence to the map attached to it, it is entirely 
obvious* that the parties to the agreement did 
not undertake to extend the land on which the 
agreement operated to the Ocean, but, on the 
contrary, attempted to stipulate for the sale of 
a tract of land to a definite straight line dis- 

2Q tant 275 feet southerly from and parallel with 
Atlantic Avenue without including land which 
the map disclosed as lying between the Ocean 
and the 275 feet line. It is this boundary line 
275 feet southerly from Atlantic Avenue which 
defendant now claims was, at the date of this 
agreement, in fact in the Ocean and hence, it 
is claimed, the conveyance made pursuant to 
the agreement in fact included the rip a  even 
though the parties to the agreement may have 

40 intended and believed to the contrary.
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The conclusion that the parties to this agree­
ment, and the conveyance which followed it, did 
not intend to convey to the Ocean is not only 
apparent from the manner in which the land is 
described and the delineations of the map an­
nexed to the agreement, but is also reasonably ^  
apparent from certain covenants contained in 
the agreement, and in the conveyance subse­
quently made pursuant to the agreement, which 
covenants' related to the unsold portion of the 
Kelley tract. The agreement contains a series 
of restrictive building covenants subject to the 
operation of which the contemplated conveyance 
was made, and also provides that the same 
restrictive covenants should be inserted in all 
deeds of land thereafter made by Mrs. Kelley 2o 
of the remaining portion of her tract, and then 
provides as follows: “ that all lands which shall 
hereafter by made by accretions from the At­
lantic Ocean, or which shall accrue to her to the 
northward of the present board walk by reason 
of the same being moved oceanward or by rea­
son of the lines of the present Ocean Front 
Park being moved oceanward, shall be sub-di­
vided into lots of the same size as those shown 
on the map aforesaid ; that the streets shown gQ 
on the map aforesaid shall be continued to the 
high water line of the Atlantic Ocean ; and that 
all of the following covenants and restrictions 
shall be binding and enforceable upon such ad­
ditional lots which shall accrue to her by reason 
thereof.”

It is claimed by defendant that this covenant 
has reference only to accretions to .that part of 
the Kelley tract which is not southerly of the 40
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land described in the agreement ; but it seems 
impossible to attribute to it that restricted ap­
plication. When it is considered that the de­
scription of the land to be sold does not pur­
port to extend to the Ocean and that the general 

IQ description of her entire tract refers to the 
Ocean as its southerly boundary, and that the 
description is made with reference to a map 
which shows land between the land to be sold 
and the Ocean and that the primary interest 
of the purchaser would necessarily be in the 
preservation of the restrictive covenants in land 
to be sold in front or Oceanward of the tract 
purchased, it seems impossible to conclude that 
the stipulation above quoted was not intended 

20 ^ind Mrs. Kellçy to observe those restrict- 
ive covenants as to land thereafter acquired by 
her through accretions in front of the tract to 
be conveyed pursuant to the agreement.

The deed from Mrs. Kelley to Hilton, pur­
suant to the agreement already considered, was 
made December 31, 1901. That deed contains a 
description of the land in the same language as 
the agreement and contains the same covenants 
as the agreement. Whether that part of the 

30 cove:nants contained in the agreement and deed 
of conveyance which confirmed all subsequent 
accretions to Mrs. Kelley was operative to vest 
in her equitable title to the accretions thereafter 
forming, as against a person claiming the accre­
tions under Hilton, if the 275 feet boundary 
line should now be found to have then been in 
fact oceanward of high water mark, I think it 

4q unnecessary here to consider.
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In suits to quiet title the complainant, who 
must he adjudged to he in peaceable possession 
before jurisdiction over the issue of title can he 
assumed, is given the benefit of his peaceable 
possession and defendant then assumes the 
burden of the affirmative of -the issue of title 
and carries the burden of establishing a title in 
conformity with the specification of title which 
the statute requires such defendant to set forth 
in his answer. Accordingly at the hearing de­
fendant assumed the burden of establishing that 
the line or ordinary high tide of the Atlantic 
Ocean was shoreward of 275 feet from Atlantic 
Avenue at the point shown as lot 14 on the 
Kelley map when the title passed from Mrs. 
Kelley to Hilton.

The difficulty in establishing a fact of-that 
nature more than sixteen years after the date 
under investigation is apparent from the-nature 
of the testimony adduced at the hearing. Con­
flicting testimony, due to the frailty of memory 
of witnesses after so long an interval of time, 
is inevitable in almost any case; but the ascer­
tainment of the location of the line of ordinary 
high tide of the Atlantic Ocean on a nearly 
level sand beach upon which the uninterrupted 
waves of the ocean wash, introduces many ele­
ments of uncertainty not incident to ordinary 
issues. When a deed calls for the ocean as a 
boundary the boundary is certain for all time, 
for it extends to the ocean whether high water 
mark of the ocean recedes or encroaches by na­
tural accretions or erosions. But the accurate 
ascertainment of the location of the line of or­
dinary high tide on our South Jersey ocean

10
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front at a given date sixteen or seventeen years 
prior to the period of investigation approaches 
the impossible. An inch of elevation may rep­
resent many feet of distance in the shoreward 
‘point to which the waves of the ocean extend, 

10 and each successive wave varies in force and 
height; and to this must be added the circum­
stance that the influence of the moon and. sun 
causes every tide—even the two tides of each 
day—to vary in ¿might, and there must also be 
recognized the additional circumstance that winds 
and storms, whether present or recent and 
whether near or far removed, also render the 
tides abnormal, and even barometic pressure 
materially affects their height. These and divers 

2q other circumstances disclose the imperative ne­
cessity for accurate data, if certainty is to be 
attained, wThere the issue involved is whether 
ordinary high tide of the ocean was a few feet 
shoreward or oceanward of a given point at a 
given time. On a fresh water river the line of 
vegetation may form a reasonably accurate guide, 
and on inland salt waters, especially where steep 
banks exist, the water stains on the coarse salt 
grasses afford an aid; but on an almost level 

3Q ocean washed sand beach, where no vegetation 
exists either below or above the line of high 
tide, the difficulties presented in the absence of 
scientific data are almost unsurmountable. The 
mark impressed upon the sands by the pre­
ceding high tide signifies little unless the con­
ditions surrounding that high water mark are 
taken into account, and the debris deposited on 
the beach, if any, by preceding high waters 

40 ^ l e  unless it is known whether such
deposit has been the result of a storm tide.
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In my judgment the evidence in this suit does 
not justify a finding that the line of ordinary 
high tide of the ocean was shoreward of the 
line 275 feet southerly of Atlantic Avenue or 
even reached that line at the time title passed 
from Mrs. Kelley to Hilton. i q

A detailed review of the testimony seems un­
necessary. Some witnesses have testified that 
at what they called ordinary high tide the water 
did extend shoreward of at least some parts 
of the line in question; others have testified to 
the reverse. The witness for defendant whose 
testimony most impressed me was John Leeds.
His work on the premises was of a nature to 
appropriately impress upon his memory the 
tidal conditions there existing at the time his 20 
work was performed, and his statement is that 
the line of ordinary high tide was fifteen or 
twenty feet inside the 275 feet boundary line. 
Others in like position to observe have testified 
to substantially the same. On the contrary wit­
nesses for complainant whose testimony seems 
entitled to equal weight have testified that the 
line of ordinary high tide was outside or ocean- 
ward of the 275 feet line. These witnesses in­
clude members of the life guard who patrolled gQ 
the beach daily or twice daily for a period of 
tinie from long before to after the time of in­
quiry.

Most of the testimony has been directed to 
conditions existing in March, 1902, and subse­
quent thereto. This arises from the fact that 
in March, 1902, the erection of a bulk-head was 
begun on the 275 feet boundary line. This was 
some two or three months after the deed from ^

\
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Mrs. Kelley to Hilton was made and over six 
months after the agreement of sale which con­
ferred the equitable title on Hilton. That bulk­
head was begun at a point easterly of the lo­
cality now in question and was being constructed 

10 in a westerly direction on the line here in con­
troversy. The testimony of several of the wit­
nesses of defendant who worked on that struc­
ture is to the effect that when that bulk-head 
had been built about one-half of its proposed 
length—probably to about Millidgeville Avenue— 
& severe storm occurred which washed away 
the engine which was used in connection with 
the work and thus interrupted the work for a 
time. Mr. Bowen, who was inspector on that 

,2q work, testified that that storm washed away the 
beach about two feet in depth at the vicinity 
of Berkley Square, and that prior to that storm 
the tides had not interfered with their work, but 
that after the storm the tide came fifteen or 
twenty feet inside the line of their proposed work 
at Berkley Square. The testimony of other wit­
nesses of defendant who were employed on that 
work is consistent with the view that prior to that 
storm the tides did not reach the line of their work, 

gQ but after the storm it did extend beyond that line 
in the vicinity of Berkley Square owing to the 
washout caused by that storm. The single fact 
that the stationary engine which supplied power 
for the work on the bulk-head was located fifteen 
or twenty feet outside or oceanward of the line 
of the bulk-head up to the time of the storm 
strongly indicates that ordinary tides' did not 
reach the line in question. The circumstance 
that in March or April, 1902, a storm washed
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away, that part of the beach in such manner as 
to cause ordinary tides to extend landward of 
the 275 feet line in question is obviously im­
material if, in the year 1901, when the Hilton 
title was acquired by him, the exterior line of 
his grant extended only to a point shoreward of jq 
high water mark. Ocean City Ass’n vs. Shrever,
64 N. J. Law, 550.

I am convinced that the deed from Mrs. 
Kelley to Hilton was not only designed to ex­
tend to a line above the line of ordinary ̂  high 
tide and to leave in Mrs. Kelley the title to the 
land lying between that line and the ocean, but 
also that the line thus, established was in fact 
above the line of ordinary high water.

Another claim of defendant yet remains to be 
examined.

March 30, 1903, Mrs. Kelley conveyed to 
Turner and Young the land lying between the 
275 feet boundary line and the Ocean, and by 
mesne conveyances Turner became the sole 
owner under that conveyance. The final deed 
to Turner in severalty was dated April 10, 1908.
In the meantime (January 20, 1908) Hilton con­
veyed to Yocum lot 14 on the Kelley map. This 
conveyance was made by describing that lot by gg 
metes and bounds and did not call for the Ocean 
as a boundary. !By mesne conveyances one Aiken 
became owner of lot 14 on the Kelley map 
September 1, 1908. All these deeds in the Aiken 
title contain the same description as that in 
the deed from Hilton to Yocum. Defendant Mrs. 
Vare now owrns lot 14 under the Aiken title, 
but the deed from Aiken to defendant Mrs. 
Vare contains a description calling for the ocean 49
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as a boundary. November 19, 1908, Turner, as 
grantee of Mrs. Kelley of the land outside of 
lot 14 extending to the Ocean, executed a deed 
to one Reichner for a lot adjacent to and ocean- 
ward of lot 14 and of the same size as lot 14. 

10 Tliat deed describes the lot by metes and bounds 
and does not call for the Ocean as a boundary, 
and contains the following covenant: “ Provided 
however and it is hereby expressly agreed and 
understood that this conveyance is for a defi­
nite tract of land and that the said party of 
the second part, his heirs or assigns, derive no 
title to lands oceanward of the tract hereby con­
veyed by reason of the said Atlantic Ocean 
at any time in the future encroaching upon said 

2o 5and hereby conveyed, and upon said ocean re­
ceding from lands hereby conveyed the title to 
said lands oceanward of said lands hereby con­
veyed remains in said Jesse R. Turner his heirs 
and assigns, it is also understood and agrred 
that in no case shall the said party of the 
second part, his heirs or assigns, have right to 
apply for a Riparian Grant in front of the lands 
hereby conveyed, such a right being expressly 
reserved to the said Jesse R. Turner his heirs 

g0 and assigns, it is hereby agreed that the present 
high water line is oceanward of the lands here­
by conveyed, which lands do not border on the 
Atlantic Ocean, but that land now owned by 
Jesse. R. Turner in front of lands hereby con­
veyed, do border on Atlantic Ocean and that he, 
the said Jesse R. Turner, his heirs and assigns, 
have the exclusive right of applying for said 

40 RiParian Grant under all circumstances. if
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Notwithstanding the above covenant, Reich- 
ner, by quit claim deed dated August 31st, 1909, 
conveyed to Aiken territory embracing lot 14 
on the Kelley map and all land outside thereof 
extending to the Ocean. The deed from Aiken 
to defendant Mrs. Vare accordingly includes 
whatever rights Aiken may have acquired by 
the quit- claim deed which he received from 
Reiehner.

Defendant has accordingly made claim that 
the deed from Turner to Reiehner of Novem­
ber 19, 1908, although purporting to extend only 
thirty-nine feet south from lot 14 of the Kelley 
map, i. e. from the 275 feet boundary line 
heretofore described, and although containing 
the covenant above quoted, in fact extended to 
the Ocean because the Ocean was at that time 
less than thirty-nine feet southerly of the south­
erly , line of lot 14. In consequence of that 
claim testimony of witnesses has been heard 
touching the location of ordinary high tide No­
vember 19, 1908. It should also be noted that 
Aiken, prior to his conveyance to defendant, al­
so procured quit claim deeds from both Hilton 
and Yocum covering the territory between the 
northerly line of lot 14 and the Ocean.

The same or even greater difficulties have been 
encountered in defendant’s effort to establish 
that in the fall of 1908 the line of ordinary 
high tide was landward of twenty-nine feet 
south of the southerly boundary of lot 14 as 
shown on the Kelley map. All witnesses ap­
pear to agree that the beach front has gradually 
made out or oceanward from 1901 or prior 
thereto to the present time, but do not agree
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as to the line of high tide in 1908, and I am 
convinced that upon the whole evidence no find­
ing can be adequately supported to the effect 
that in 1908 the line of ordinary high water was 
not oceanward of the exterior boundary „de- 

10 scribed in the deed from Turner to Reichner, 
that is, a line distant 314 feet southerly from 
and parallel to Atlantic Avenue. But. should it 
be adequately established that at the date of 
the Turner-Reichner deed ordinary high tides 
extended shoreward of that line it is difficult to 
,see how Reichner, or defendant claiming under 
him, could acquire title to the accretions as 
against Turner contrary to the covenants of 
Reichner’s deed above quoted.

20 My conclusions are that the deed of Decem­
ber 30, 1901, from Mrs. Kelley to Hilton, which 
.deed embraced lot 14 on the Kelley map, did 
not constitute Hilton a riparian owner, but 
that, on the contrary, Mrs. Kelley at that time 
remained the owner of “ fast land” outside or 
oceanward of lot 14 which land so owned by 
her extended from lot 14 to the Ocean; that 
Turner, as grantee of Mrs. Kefiey by mesne 
conveyances became the riparian owner and that 

gQ his riparian ownership was not divested by the 
deed of November 19th, 1908; and that on 
May 11th, 1914, as such riparian owner, Turner 
was entitled to receive from the state the ripa­
rian lease of that date. It folllows that com­
plainant, as grantee of Turner, became the 
owner of so much of the loous in  quo as may 
now be above the ordinary line of high tide, and 
lessee, under the Turner riparian lease, of so 

^9 much of the locus in  quo  as may at this time
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be outside or oceanward of the ordinary line of 
high tide.

I will advise a decree pursuant to the prayer 
of the bill.

Submitted: July 7, 1917.

Determined: July 18, 1917.

Final Decree

(F i le d  S e p t .  7, 1917.)

IN CHANCERY OF NEW JERSEY

Between j
A rchibald S. L am bert, I

Complainant, ( On Bill to
and | Quiet Title.

I da M. V are, V
Defendant. 1

This cause coming on to be heard in the pres­
ence of C. L. Cole, solicitor for and of counsel 
with the complainant, and Charles C. Babcock 
and Lewis Starr, solicitors for and of counsel wfth 
the defendant, and the bill, answer, replication, 
proofs and exhibits in the cause having been read 
and considered and the arguments of respective 
counsel having been heard and the Chancellor 
having considered the same and it appearing to 
his satisfaction that the defendant’s claim in the

10
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30

40



294

Final Decree

answer as amended to the lands and premises de­
scribed in the bill as all that a certain lot or piece 
of land and premises-situate in the City of Alan- 
tic City, in the County of Atlantic and State of 
New Jersey, described as follows:

10 “ B e g in n in g  in the Easterly line of Berkley 
Square, at the distance of three hundred and four­
teen feet Southwardly from the Southeasterly 
corner of Atlantic Avenue and Berkley Square, 
and extending thence Southwardly, along 
the Easterly line of Berkley Square and 
the extended line thereof to the Riparian 
Commissioners exterior line in the Atlantic 
Ocean; ithence Eastwardly, along the same, 
one hundred and sixty-five feet, more or 

20 îess’ a point where the same would be 
intersected by the projection of thé Westerly line 
of Kingston (formerly Millidgeville) Avenue, 
extended; thence Northwardly, by said extended 
line and the 'Westerly line of Kingston Avenue, 
to a point therein three hundred and fourteen feet 
Southwardly from the South-westerly corner of 
said Kingston and Atlantic Avenues; thence 
Westwardly, parallel with said Atlantic Avenue, 
one hundred and sixty-five feet to the place of be- 

3Q ginning, which deed is recorded in the Clerk’s Of­
fice of Atlantic County at Mays Landing, New 
Jersey, in Book 550 of Deeds page 465, &c.” 
is not valid and that she ̂  has no such estate 
or interest in as was claimed by her and set up 
in the answer as amended in this cause, and the 
complainant appearing to be entitled to the relief 
prayed in his bill.

It is on this 5th day of September 1917, by Ed- 
40 win Robert Walker, Chancellor of the State of
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New Jersey, ordered, adjudged and decreed and 
the said Chancellor by virtue of the power and 
authority of this court does hereby order, ad­
judge and decree that the lands and premises 
aforesaid to which said defendant made claim in 
the answer as amended as aforesaid, said defen- ¿w 
dan.t has no estate, interest in or encumbrance up­
on the same or any part thereof.

And that in respect to all said lands and pre­
mises so far as relates to any claim thereon by or 
on behalf of said defendant, in the answer as 
amended the title of the complainant in and to the 
same for every part thereof is hereby determined, 
fixed and settled and declared to be good; and 
that the defendant do pay to the complainant his 
costs of suit to be taxed which taxation shall in- 
elude the sum of ex­
pended for certified copies of papers offered in 
evidence, and a counsel fee of $150. dollars, and 
that he have execution therefor according to the 
rules and practice of this court.
Respectfully advised 
E. B. BEAMING, V. C.
E. R. Walker, C.

A true copy, 
Robert H. McAdams.

Clerk. 30
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Deed Jesse R. Turner, e t u x y to Archibald S. 
Lambert, dated March 10, 1916, recorded March 
11,’ 1916 in the office of the Clerk of Atlantic Coun­
ty at May’s Landing, New Jersey, in Book No. 

10 550 of Deeds, page 465 &c., consideration $4600 
conveys lands and premises in Atlantic City, be­
g in n in g  in the Easterly line of Berkeley Square, 
314 feet Southwardly from the Southeasterly cor­
ner of Atlantic Avenue and Berkeley Square; 
thence Southwardly along the Easterly line to 
Berkeley Square and the extended line thereof to 
the Riparian Commissioners exterior line in the 
Atlantic Ocean; thence Eastwardly along the 
same 165 feet more or less to a point where the 

23 same would be intersected by the projection of the 
Westerly line of Kingston, (formerly Milledge- 
ville) Avenue, extended, thence Northwardly by 
same to a point therein 314 feet Southwardly from 
the Southwesterly corner of Kingston and Atlan­
tic Avenues; thence Westwardly parallel with 
oaid Atlantic Avenue 165 feet to beginning.

3Q Exhibit C-2

Lease, State of New Jersey to Jesse R. Turner, 
dated May 11, 1914, recorded in office of Riparian 
Commissioner in Book U. Folio 134 &c., leases all 
the right, title and interest which the State of 
New Jersey may now have, or may hereafter have 
in and to any lands now or formerly 4flowed by 
tide-water, or that may be at any time hereafter 

40 flowed by tide-water, lying at Atlantic City, in
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the County of Atlantic and State of New Jersey, 
within the following described bounds':

B e g in n in g  at a point in the Westerly line of 
Millegeville Avenue, distant 314 feet South from 
the Southwest corner of Millegeville and Atlantic 
Avenues, thence South, along the West line of t 
Millegeville Avenue, extended 113 3/10 feet 
more or less to the interior or inland line of 
the Atlantic City Public Park being the 
North line of the e ig h t e e n t h  tract in the 
grant by the State of New Jersey to the 
City of Atlantic City, dated December 27,
1906; thence West along said interior or 
inland line of said Public Park as granted,
165 feet to the East line of Berkeley Square, ex­
tended thence North along the East line of Berke- gQ 
ley Square extended 113 3/10 feet to a point; 
thence East 165 feet to beginning.

With the right and privilege under covenants 
and conditions of this lease to appropriate lands 
under water above described to his or their ex­
clusive private usesi. .

Said lease contains the following provision:
P rovided, that if the said J esse R. T u rn er  is not 

the owner in fee of the fast land adjoining the 
land in which the right, title and interest of the 
State of New Jersey are conveyed by this instru^ 
nfent, then this conveyance shall be void and of 
no effect, in so far as it purports to convey the 
right, title and interest of the State of New Jer­
sey in any land in which the State of New Jersey 
has any right, title and interest, lying directly in 
front of any land of which the said J esse R . T u r n ­
er is not at the time of the making of this lease 
the owner in fee. 40
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Certified copy of deed, Jesse R. Turner, et ux, 
to L. Irving Reichner, dated November 19, 1908, 
recorded November 21, 1908, in the office of the 
Clerk of Atlantic County in Book No. 392 of 

10 Deeds, page 371, &c. conveys lands in Atlantic 
City ueginning at a point in the West line of Mil- 
ledgeville Avenue, 275 feet South from the South 
line of Atlantic Avenue; thence (1) South along 
said West line of Milledgeville Avenue, 39 feet; 
thence (2) West and parallel with Atlantic Ave­
nue, 165 feet to the East line of Berkeley Square, 
thence (3) along said East line of Berkeley Square 
39 feet; thence (4) East and parallel with Atlan­
tic Avenue, 165 feet to beginning.

20

Exhibit C-3

(This is marked by the stenographer C 3 and 
which should be C 4) is a photograph of the locus 
in  quo.

30
Exhibit C-4

(This is marked by the stenographer C 4 and 
which should be C 5), is a photograph of the tim­
ber approach to Berkeley Square.
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Photograph of the piling running to Berkeley 
Square.

Exhibit C-7 10

Photograph marked December 11, 1914, 3 :30 
p. m. H. B. Smith, Photo.

Exhibit C-8

Photograph marked December 11, 1914, 3:30 
p. m., H. B. Smith, Photo, and shows the washing 
away of piling.

Exhibit C-9

Marked December 11, 1914, 3 :30 p. m. H. B. 
Smith, is a photograph of locus in  quo.
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Certified copy of articles of agreement between 
Hannah E. Kelley, et al and John M. Hilton, with 
map attached, dated August 3, 1901, recorded De­
cember 5, 1901, in the office of the Clerk of Atlan- 

10 tic County, in Book #266 of Deeds, page 230 &c., 
by which the parties of the first part agreed to 
sell the party of the second part lands in Atlantic 

. City.
B e g in n in g  at a point 135 feet West of Colum­

bia Avenue in the West line of a 50 feet wide 
street known as Bartram Place, at its intersec­
tion with Atlantic Avenue and runs; thence (1), 
South in the West line of Bartram Place, parallel 
with Columbia Avenue 275 feet; thence (2) West 

20 ParaH,el with Atlantic Avenue 165 feet to the East 
line of Milledgeville Avenue, a 50 feet wide street; 
thence (3) North in the East line of Milligevile 
Avenue parallel with Columbia Avenue 275 feet 
to the South line of Atlantic Avenue, thence (4) 
East in the South line of Atlantic Avenue 165 
feet to the place of beginning.

A lso b eg in n in g  at the Southwest corner of At­
lantic and Milledgeville Avenue and runs thence 
(1) South in the West line of Milledgeville Av- 

gQ enue 275 feet; thence (2) Easlt parallel with At­
lantic Avenue 165 feet to the East line of a 50 
feet wide street called Berkeley Square; thence
(3) North in the East line of Berkeley Square 
parallel with Milledgeville Avenue 275 feet to the 
Soulth line of Atlantic Avenue ; thence (4) East 
in the Southerly line of Atlantic Avenue 165 feet 
to beginning.

, _ B ein g  Lots Nos. 8 to 21 inclusive in Block 24; 40 and Lots Nos. 1 to 14 inclusive in Block 26 of lands
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belonging to Hannah E. Kelley, situate between 
Atlantic Aye and agreement granted the following 
clause:

“ And as and for a further consideration
■ * for the purchase and sale of the above
“ described premises the parties of the first jq 
“ part do stipulate and agree that they will 
“ insert all of the foregoing covenants,

. conditions and restrictions in any or all 
*1 deeds, which they shall make conveying 
*1 any of the land which they or either one 
“ of them now own, bounded by Columbia 
“ Avenue, Atlantic Avenue, Tallahassee 
“ Avenue and the Atlantic Ocean, and 
‘ • shown on the map attached to and f orm- 
“ ing part of the agreement between the gg 
“ said Henderson Synnamon, Hannah E. 
“ Kelley and John M. Hilton of record at 
“ Mays Landing, N. J., in deed book 263 
“ folio 80 &c. and also in deed book 266 
“ folio 262 &c. That they accept and mi­
spress upon all of the land shown on the 
“ map aforesaid the conditions, covenants 
“ and restrictions aforesaid. That all lands 
“ which shall hereafter be made by accre­
t i o n  from the Atlantic Ocean or which 
“ shall accrue to them to the Northward of 
“ the present boardwalk by reason of the 
‘ ‘ same being moved oceanward or by reas- 
“ on of the lines of the present Ocean front 
“ park being moved Oceanward shall be
■ ‘ subdivided into lots of the same size as 
“ shown on the map aforesaid: that the 
“ streets shown upon the map aforesaid 
“ shall be continued to the high water line 40
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“ of the said Atlantic Ocean and that the 
“ foregoing covenants, conditions and.res­
tric tio n s shall be binding and enforceable 
“ upon such remaining and additional lots 
“ which shall accrue to them by reason 

10 “ thereof, in the same manner and by the
‘ ‘ same persons mentioned in the restric­
t io n s  first aforesaid.”

Exhibit C-ll

Agreement between Jesse R. Turner and Mary 
Elizabeth, his wife and L. Irving Reichner, dated 

2q September 1908, unrecorded. Consideration 
$32,000 for the sale of lands; in Atlantic City, 
fir st , beg in n in g  at a point in the West line of 
Milledgeville Avenue 275 feet South from the 
South line of Atlantic Avenue, thence (1) South 
along said West line of Milligeville Avenue 39 
feet; thence (2) West and parallel with Atlantic 

• Avenue 165 feet to the East line of Berkeley 
Square; thence (3) North along said East line of 
Berkeley Square 39 feet; thence (4) East and par- 

2Q allel with Atlantic Avenue 165 feet to beginning.
S econd, b eg in n in g  at the Southwest corner of 

Atlantic Avenue and Berkeley Square; thence (1) 
South along the West line of Berkeley Square, 
158 feet thence (2) west and parallel with Atlan­
tic Avenue 85 feet to the East line of Tallahassee 
Avenue; thence (3) North along said East line of 
Tallahassee Avenue 158 feet to the South line of 
Atlantic Avenue ; thence (3) East along said line 
of Atlantic Avenue 85 feet to beginning. Said 

40 agreement contains the following provisions.
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Exhibit C-ll

Said deed to contain the following covenant and 
agreement effecting the first above described tract 

“ Provided however and it is hereby ex­
pressly agreed and understood th a t . this 
conveyance is for a definite tract of land, 
and that the said party of the second part, 
his heirs or assigns, derive no title to lands 
oceanward of the tract hereby conveyed by 
reason of the said Atlantic Ocean at any 
time in the future encroaching upon said 
land hereby conveyed, and upon said ocean 
receding from lands hereby conveyed the 
title to said lands oceanward of said lands 
hereby conveyed remains in said Jesse R. 
Turner, his -heirs and assigns; it is also 
understood and agreed that in no 
case shall the said party of the sec­
ond part, his heirs or assigns, have 
the right to «apply for a riparian grant 
in front of the lands hereby conveyed, such 
a right being expressly reserved to the said 
Jesse R. Turner, his heirs and assigns; it 
is hereby agreed that the present high wat­
er line is oceanward of the lands hereby 
conveyed, which lands do not border on the 
Atlantic Ocean, but that land now owned by 
said Jesse R. Turner in front of lands here­
by conveyed, do border on Atlantic Ocean, 
and that he, the said Jesse R. Turner, his 
heirs and assigns, have the exclusive right 
of applying for said riparian grant under 
all circumstances.”

It is also understood and agreed that both tracts 
of land above described are under and subject to 
any restrictions that may now be on same.
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Exhibit C-12

Deed James H. Aiken, Cephise A. Reichner and 
L. Irving Reichner, her husband to Ida Vare, dat­
ed September 28, 1911, recorded October 10, 1911 
in the Office of the Clerk of Atlantic County in 

10 Book 471 of Deeds page 32 &c. Consideration $100 
conveys lands in Atlantic City, beginning  at a 
point in the East line of Berkeley Square 236 feet 
South from the South line of Atlantic Avenue; 
thence (1) East parallel with Atlantic Avenue 
82 1/2 feet; thence (2) South parallel wtih Berke­
ley Square 78 feet; thence (3) West parallel with 
Atlantic Avenue 82 1/2 feet to the East line of 
Berkeley Square ; thence (4) North along the 
same 78 feet to beginning.

20 ___ _________

Exhibit C-13

Quit-claim deed Nicholas J. Jeffries, et w<r., to 
Jesse R. Turner, dated April 10, 1908, recorded 
May 26, 1908 in the office of the Clerk of Atlantic 
County in Book 384 of Deeds, page 192 &c. con­
veys in te r  a lia  Lands in Atlantic City.

D escription  N o. 2. b eg in n in g  at a point in the 
gQ East line of Berkeley Square 275 feet South from 

the South line of Atlantic Avenue; thence (1) 
South along the East line of Berkeley Square to 
the Atlantic Ocean; thence (2) East along said 
Atlantic Ocean to West line of Milledgeville Ave­
nue; thence (3) North along the West line of Mil- 
ligeville Avenue to a point 275 feet South from 
the South line of Atlantic Avenue; 'thence (4) 
West parallel with Atlantic Avenue 165 feet to 

40 beginning.
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Exhibit C-14

Agreement for the sale by Hannah E, Kelley to 
Harry R. Young, dated February 25, 1903, re­
corded February 26,1903, in the office of the Clerk 
of Atlantic County in Book 284 of Deeds, page 199 
&c of Lands in Atlantic City, lying and being be­
tween Columbia Avenue and Tallahassee Avenue, 
Atlantic Avenue and the Atlantic Ocean, except­
ing thereout 28 lots theretofore sold. Endorsed 
on the back of this agreement is the following.

For and in consideration of the sum of Two 
Hundred and Fifty Dollars I hereby assign, set 
over and transfer unto Jesse R. Turner, his heirs 
and assigns, and undivided one-half interest in, to 
and of the within contract within made by Hannah 
E. Kelley.

In witness whereof I have this 25th day of Feb­
ruary, A. D. 1903, hereunto set my hand and seal.

Witness: HARRY R. YOUNG (Seal)

Exbibit C-15

Deed Hannah E. Kelley to Jesse R. Turner and 
Harry R. Young, dated March 30, 1903, recorded 
April 16,1903 in the office of the Clerk of Atlantic 
County in Book 287 of Deeds page 59 &c. conveys 
lot no . 2 b eg in n in g  in the West line of Milledge- 
ville Avenue 275 feet South from the Southwest 
corner of Atlantic and Milledgeville Avenues; 
thence (1) South along the West line of Milledge­
ville Avenue to the Atlantic Ocean; thence (2) 
west along the Atlantic Ocean 165 feet to the 
East line of Berkeley Square; thence (3 ) North
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Exhibit C-17

along the East line of Berkeley Square to a point 
275 feet from the Southeast comer of Atlantic 
Avenue and Berkeley Square; thence (4) East 
parallel with Atlantic Avenue 165 feet to begin­
ning.

Exhibit C-16

Deed Harry R. Young & wife to Nicholas J. 
Jeffries. Dated, April 9, 1904. Recorded Apl. 
11, 1904, in Book 301 of Deeds p. 100 & conveys 
lands as described in Exhibit C-15.

Exhibit C-17
Mortgage Jesse R. Turner and Mary E., his 

wife, and Harry R. Young and Hannah E., his 
wife, to Hannah E. Kelley, dated March 30, 1903, • 
recorded April 16, 1903 in the office of the Clerk 
of Atlantic County in Book 72 of Mortgages, page 
69, in the sum of $12,500 payable in five years 
with interest at 6% conveys Lands in Atlantic 
City, b e g in n in g  at a point in the West line of Mil- 

30 ledge ville Avenue distant 314 feet South of the 
South line of Atlantic Avenue ; thence (1) South 
along the West line of Milledgeville Avenue to the 
Atlantic Ocean; thence (2) West along the Atlan­
tic Ocean 165 feet to the East line of Berkeley 
Square; thence (3) North along the East line of 
Berkeley Square to a point 314 feet South of the 
South line of Atlantic Avenue; thence (4) East 

40 parallel with Atlantic Avenue 165 feet to begin­
ning.
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Exhibit C-18

Map of premises situate in Atlantic City, New 
Jersey survey made July 28, 1909 by Ashmead 
and Hackney, C. E.

Exhibit C-19

Map of property situate in Atlantic City, New 
Jersey, October 21, 1914, additions made Decem­
ber 2,1914, survey and map by W. I. Risley, C. E. 
and Surveyor.

Exhibit D-l

Map showing property South of Atlantic Ave­
nue between Berkeley Square and Kingston Ave­
nue, Atlantic City, New Jersey, scale one inch to 
thirty feet, E. D. Rightmire, C. E. and Surveyor* 
Atlantic City, N. J.

Exhibit D-2

Deed Henderson Synnamon and Hannah E. 
Kelley to John M. Hilton, dated December 31, 
1901, recorded January 6, 1902, in the office of the 
Clerk of Atlantic County in Book 268 of Deeds, 
page 52 &c. Consideration $44,000 conveys. 

Lands in Atlantic City, b eg in n in g  at the South-
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Exhibit D-2

west corner of Atlantic and Milledgeville Aven­
ues; thence (1) South in the West line of Mill­
edgeville Avenue 275 feet; thence (2) West par­
allel with Atlantic Avenue 165 feet (to the East 
line of a 50 feet wide street called Berkeley 
Square; thence (3) North in the East line of said 
Berkeley Square parallel with Milledgeville Av­
enue; 275 feet to the South line of Atlantic 
Avenue ; thence (4) East in the South line of At­
lantic Avenue 165 feet to beginning. Said deed 
contains the following provision.

And the said party of the first part does hereby 
stipulate and agree that she will insert all of the 
following covenants, conditions and restrictions 
in all deeds, which she shall make, conveying any 

on of the land which she now owns, bounded by Col- 
lumbia Avenue, Atlantic Avenue, Tallahassee Av­
enue and the Atlantic Ocean; and shown on>the 
map attached hereto, and filed in the office of the 
Clerk of Atlantic County at May’s Landing, N. 
J. that she accepts and by virtue of this agree­
ment does impress, upon all of the land shown on 
the map aforesaid, the covenants, conditions and 
restrictions hereinafter set forth; that all lands 
which shall hereafter by made by accretions from 

„„ the Atlantic Ocean, or which shall accrue to her to 
the northward of the present boardwalk by reason 
of the same being moved oceanward or by reason 
of the lines or the present Ocean Front Park be­
ing moved oceanward, shall be sub-divided into 
lots of the same size as those shown on the map 
aforesaid; that the streets shown upon the map 
aforesaid shall be continued to the high watef line 
of the Atlanic Ocean; and that all of the follow- 

- mg covenants, conditions and restrictions shall be
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Exhibit D-2

binding and enforceable upon such additional lots 
which shall accrue to her by reason thereof. The 
covenants, conditions and restrictions above men­
tioned shall be as follows; 1. That no portion 
of any building shall at any time be erected within 
fifteen feet of the front property line of any street 
or avenue bounding said lot or lots, nor within ten 
feet of the rear dividing line, nor within three feet 
of the northerly dividing line, nor within three 
feet of the southerly dividing line of said lot or 
lots measuring from the main body of any build­
ing, provided, however, that bay windows may be 
added to sides and fronts of said building but 
shall not extend more than three feet from the 
main body thereof; and provided also that the 
front porch or front veranda of said building may 
be erected not nearer than five feet from the front 
property line on any street or avenue bounding 
said lot or lots. All side yards shall be main­
tained and kept on the southerly or ocean side of 
the building erected bn any lot or lots. It is ex­
pressly agreed, however that the above restrict­
ions shall not be construed so as to prevent the 
steps or approaches to any porch or house from 
being built from the front property line of any 
lot or lots to the porch or main body of any build­
ing but said steps or porches shall not be covered 
but open and free from overhead and lateral ob­
structions to view, except foundation and rail; 
and all porches and verandas, except side porches 
and verandas, shall be constructed without tem­
porary or permanent obstructions to view and air, 
other than supports roof and rail. Fronts of all 
buildings shall face the front property line of the 
lots as laid out on said maps; corner lots consid­
ered as having one front to wit, on avenues iun-
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Exhibit D-2

ning southerly from Atlantic Avenue, and all 
buildings to be erected on lots between Bartram 
Place and Columbia Avenue, in Block 24 shall 
face Bartram Place, and not Columbia Avenue;
2. That no building of a value less than thirty- 

1Q five hundred dollars shall be erected on said lot 
or lots. 3. That the foundation for all dwelling 
houses shall be erected and set so that the top of 
the porch floor shall not be higher than eight feet 
above the grade of the streets or avenues as now 
established. 4. Private dwellings only shall be 
erected on said land,, and no more than one pri­
vate dwelling house under the same roof shall be 
erected upon any one of said lots a$ marked and 
laid out on said map,-and said lines as laid out 

2q on said map shall not be changed except where one 
person shall own two pr more adjoining lots, in 
which case restrictions as to side lines shall apply 
only to outside lines of said adjoining lots ; this 
exception is to be exercised only when one owner 
of adjoining lots desires to erect one private 
dwelling under one roof, covering more than one 
lot, and cannot be applied to rear dividing lines.
5. That no building or any part thereof, erected 
on said lot or lots shall be used as a slaughter 
house, piggery or any other nuisance tending to 
destroy the helth and peaceableness or proposed 
character of the neighborhood. No apartment 
house, warehouse, store house, coal yard, saloon, 
boarding house, hotel, gambling house, carpenter 
or paint shop, store or building for general mer­
chandise business or like building for any busi­
ness shall be erected upon any portion of 
said land, nor shall any business of any 

4Q kind or character be conducted thereon. The
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Exhibit D-2

selling of beer, wine or any intoxicating 
liquors is prohibited on the said land. 6. 
All buildings shall be connected with the sewer­
age system and no drainage of any kind, or filth 
shall be allowed to drain in the soil. No privy 
wells, or artifices for holding drainage or deposit 
of any kind shall be constructed on said lot or lots 
if connection can be made with sewage system. 
7. No stable or stables for livery purposes or for 
private use shall be erected on said lot or lots. 
The above restrictions and reservations are here­
by placed upon said land in pursuance of a gen­
eral, plan of the owneT to enhance the value by 
beautifying and making more healthful the occu­
pancy of said land and said restrictions and reser­
vations are so created, as a part consideration for 
the purchase and sale of said lots, and each and 
every purchaser shall abide by such covenants 
and be entitled to enforce the rigid observance of 
the same against any person or persons violating 
the same, they being made for the mutual benefit 
of all purchasers, and the said grantor, her heirs 
and assigns, will insert in and make a part of each 
and every deed of conveyance by her or them, of 
her or their remaining restricted property, com­
prising the tract shown on the map aforesaid, like 
covenants, conditions and restrictions. And it is 
also expressly covenanted and agreed between the 
parties hereto, that the above restrictions shall at­
tach and run with the land, they being assumed by 
the purchaser and grantor in part consideration 
of the purchase and sale thereof and shall be bind­
ing upon their heirs and assigns., whether included 
in subsequent conveyance or otherwise; and it 
shall be lawful for the said Hannah E. Kelley or
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Exhibit D-5

any of her heirs or assigns, if the owner of any 
lot or lots, to institute and prosecute any proceed­
ings in law or equity, for damages or for injunc­
tions againsit the person or persons having vio­
lated or threatened to violate any of the condi- 

10 tions and restrictions herein sot forth.

Exhibit D-3

Photograph marked No. 5.

Exhibit D-4

Photograph marked No. 4.

Exhibit D-5

Deed John M. Hilton and Hannah, his wife, to 
Howard H. Yocum, dated January 25, 1908, re­
corded February 3, 1908 in the office of the Clerk 

30 County in Book 373 of Deeds, page
J ^ 3  ^ c- Consideration $4800.00 conveys Lands in 

Atlantic City, beginning at a point in the East 
line of Berkeley Square 236 feet South from the 
South line of Atlantic Avenue; thence (1) East 
and parallel with Atlantic Avenue 82 1/2 feet; 
thence (2) South and parallel with Berkeley 
Square 39 feet; thence (3) West and parallel with 
Atlantic Avenue 82 1/2 feet to the said Eaait line 

4Q Berkeley Square; thence (4) North along the 
came 39 feet to beginning.
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Exhibit D-6

Deed Howard H. Yocum to Cephise A. Reich- 
ner, dated February 3, 1908, recorded February 
24,1908 in the office of the Clerk of Atlantic Coun­
ty in Book 377 of Deeds page 293 &c. Considera­
tion $1.00 &c. conveys Lands in Atlantic City, be- jq  
g inning  at a point in the East line of Berkeley 
Square 236 feet South from the South line of At­
lantic Avenue; thence (1) East and parallel with 
Atlantic Avenue 82 1/2 feet; thence (2) South and 
parallel with Berkeley Square 39 feet; thence (3) 
West and parallel with Atlantic Avenue 82 1/2 
feet to the East line of Berkeley Square; thence
(4) North along the same 39 feet to beginning.

Exhibit. D-7

Deed Cephise A. Reichner and L. Irving Reich­
ner her husband, to James H. Aiken, dated Sep­
tember 1, 1908, recorded September 1, 1908 in the 
office of the Clerk of Atlantic County in Book 390 
of Deeds, page 144 &c. Consideration $1.00 &c 
conveys lands in Atlantic City, b eg in n in g  at a 
point in the East line of Berkeley Square 236 ^  
feet South in the South line of Atlantic Av­
enue; Whence (1) East and parallel with 
Atlantic Avenue 82 1/2 feet; thence (2)
South and parallel with Berkeley Square 39 feet; 
thence (3) West and parallel with Atlantic 
Avenue 82 1/2 feet to the East line of 
Berkeley Square; thence (4) North along the 
same 39 feet to beginning. 40



314

Exhibit D-8

Quit-claim deed John M. Hilton and Hannah'H. 
his wife, to James H. Aiken, dated August 31, 
1909, recorded September 3, 1909 in. the office of 
the Clerk of Atlantic County in Book No. 411 of 

IQ Deeds, page 106 &c, Consideration $1.00 &c con­
veys.

Lands in Atlantic City, beg in n in g  at a point in 
the East line of Berkeley Square 236 feet South 
of the South line of Atlantic Avenue; thence (1) 
East and parallel with Atlantic Avenue 82 1/2 
feet; thence (2) of that width or breadth through­
out South between parallel lines parallel to Berke­
ley Square to the ordinary high water mark of the 
Atlantic Ocean.

Exhibit D-9

Quit-claim deed Howard H. Yocum to James H. 
Aiken, dated September 1, 1909, recorded Sep­
tember 3,1909 in the office of the Clerk of Atlantic 
County in Book 411 of Deeds, page 103 &s. Con­
sideration $1.00 &c. conveys. Lands in At- 

gQ lantic City, beg in n in g  at a point in the 
East line of Berkeley Square 236 feet South 
of the South line of Atlantic Avenue; thence (1) 
East and parallel with Atlantic Avenue 82 1/2 
feet; thence (2) of that width or breadth through­
out, South between parallel lines parallel to 
Berkeley Square to the ordinary high wat­
er mark of the Atlantic Ocean.
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Exhibit D-10

Quit-claim deed, Cephise Reichner and L. Irv­
ing Reichner, her husband, to James H. Aiken, 
dated August 31, 1909, recorded September 3, 
1909 in the office of the Clerk of Atlantic County 
in Book 411 of Deeds page 105 &c. Conveys 
Lands in Atlantic City, beg in n in g  at a point in the 
East line of Berkeley Square 236 feet South of 
the South line of Atlantic Avenue; thence (1) 
East and parallel with Atlantic Avenue 82 1/2 
feet; thence (2) of that width or breadth through­
out, South between parallel lines parallel to 
Berkeley Square to the ordinary high water mark 
of the Atlantic Ocean.

Exhibit D-l 1

Quit-claim deed James H. Aiken to Ida Vare, 
dated October 9, 1911, recorded October 10, 1911, 
in the office of the Clerk of Atlantic County in 
Book 471 of Deeds,, page 35 &c. Consideration 
$100 conveys

Lands in Atlantic City, and State of New Jer­
sey, beg in n in g  at a point in the East line of 
Berkeley Square 236 feet South from the South 
line of Atalntic Avenue ; thence (1) East parallel 
with Atlantic Avenue 82 feet and 6 inches; thence 
(2) South to the ordinary high water mark of the 
Atlantic Ocean; thence (3) West along the or­
dinary high water mark of the Atlantic Ocean 8 
feet 6 inches more or less, to the East line of 
Berkeley Square ; thence (4) North in and along 
the same to beginning.
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Exhibit D-12

Lease the State of New Jersey to Ida M. Vare 
dated September 14, 1915, recorded November i; 
1915 in the office of the Clerk of Atlantic County 
in-Book No. 546 of Deeds, page 243 &c., rental 

10 $115.50, principal sum $1650.00 leases
Lands now or formerly flowed by tide-water, 

lying at Atlantic City, in the Counity of Atlantic 
and State of New Jersey within the following des­
cribed bounds, b e g in n in g  at a point in the Uast 
line of Berkeley Square distant 236 feet South 
from the Southeast corner of Berkeley Square 
and Atlantic Avenue; thence South along the 

. East line of Berkeley Square extended 191 3/10 
feet to the interior or inland line of the Atlantic 

20 Public Park, being the North line of the 
Eighteenth Tract in the grant of the State of 
New Jersey to the City of Atlantic City, dated 
December 27, 1906; thence East along said inter­
ior or inland line of said Public Park as granted, 
82 5/10 feet; thence North parallel with Berkeley 
Square extended and 82 5/10 feet East at right an­
gles therefrom 191 3/10 feet to a point distant 
236 feet South from the South line of Atlantic 
Avenue; thence West parallel with Atlantic Ave- 
nue 82 5/10 feet to beginning.

“ This lease is made expressly  subject  to the 
rights, title and interest, if any, acquired by Jesse 
R* Turner under a lease of the lands under water 
hereinbefore described, with other lands, made by 
the State of New Jersey to said Jesse R. Turner 
bearing date the eleventh day of May, nineteen 
hundred and fourteen, and recorded in the office 

' of the Board of Commerce and Navigation in Li- 
40 ber U., folio 134 etc.
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Respondent’s Brief.

FACTS.

The pertinent facts of this case are fully and ac­
curately set forth in the conclusions of the learned Vice 
Chancellor, and all the facts, as we see it, essential to 
the decision of the single fundamental question involved 
are set forth in appellant’s brief, so we need not burden 
this brief with a repetition of them. The question at 
issue is, W ho of the parties to this suit is the owner 
of the land described in the bill to quiet title ? The 
preliminary question of peaceable possession in the com­
plainant was conceded by the appellant, leaving only 
the question of legal title to be determined by the Vice 
Chancellor. If we correctly apprehended the argument 
of counsel for the appellant before the Vice Chancellor, 
his client’s claim was rested wholly upon the rights of 
a riparian owner, it being claimed that at one of two
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certain periods, or both, high water covered a part of 
the locus, and that in legal consequence the accretions 
which constitute a major part o f the premises in ques­
tion is the property o f the appellant. The question of 
where high-water line was at the periods contended for 
by the appellant w as a question o f fact which was de­
cided adversely to her contention. It will serve no use­
ful purpose to analyze that finding of fact or make here 
any reference to the testimony. This Court will neces­
sarily have to read the testimony to see if there is a 
justification for the Vice Chancellor’s decision on this 
question o f fact. W e content ourselves with saying 
that assuming that this Court may feel that a different 
conclusion might have been sustained it is not so plain 
that the Vice Chancellor was wrong as to justify or 
require a reversal on that ground.

TAW .

W e contended before the Vice Chancellor and con­
tend here that irrespecitve of the question of where 
high-water line was in fact at the period contended for 
by the appellant that there were legal barriers in the 
way of a decree in her favor. The principles con­
tended for by the appellant in the brief of her counsel 
and the cases cited to support the same seem to us to 
miss the real point. W e feel that the Vice Chancellor’s 
conclusions are unanswerable and that nothing that we 
may add can further illuminate the subject, but we add 
the fo llow in g:

Mrs. Kelly owned all the land from Atlantic Avenue 
to the1 Ocean. She agreed with Hilton to convey 275 

feet, beginning at Atlantic Avenue, and this agreement 
was followed by a deed. The description mentions no 
monument. The land is described by metes and bounds. 
The map accompanying the agreement and deed shows 
high-water line to be oceanward of the 275  feet. More­
over, the language in the deed makes it obvious that
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both grantor and grantee were recognizing a title in the 
grantor oceanward of the 2 75  feet, which would not 
have been so had the Ocean washed within the limits 
of the 275  feet. Again, Hilton, her grantee, saw Mrs. 
Kelly actually working on the land oceanward of the 
275 feet, and spending her money in protecting and im­
proving the same. This followed immediately upon the 
grant to Hilton and continued for a long period of time. 
This conduct on the part of Kelly, with acquiescence on 
the part of Hilton, not only makes it plain that both 
parties were recognizing that H ilton’s grant was for a 
definite strip of land, including nothing beyond the 275 

feet, but estopped Hilton, and therefore his grantees, 
from asserting anything to the contrary. The subse­
quent grant from Kelly to Young emphasizes that all 
parties were recognizing a title in Mrs. Kelly for all 
land beyond the 2 75  feet. The agreement with Young 
is accompanied by a map which shows the lots sold to 
Hilton and lots oceanward thereof with the high-water 
line oceanward of the Boardwalk. This agreement was 
recorded, and it was notice to all parties after the date 
of record. The conduct of Richner and the defendant 
plainly indicate an attempt upon their part to defeat a 
title which all parties at the time were assuming to be 
in Kelly. It was wholly unnecessary for Mrs. Kelly 
to expressly reserve accretions. The deed to Hilton  
provided that she was to insert like covenants and re­
strictions in all remaining land owned by her within the 
area of the map. A ll  included the land in question. 
The language used is idle and meaningless unless it be 
said that it was understood that the title to the land 
oceanward of the 2 75  feet was still in Mrs. KeHy and 
subject to the restrictions. N o one had the temerity 
to assert to the contrary until long after the complain­
ant had been in the peaceable possession of the premises, 
expended a large sum of money in improving and pro­
tecting the same, and after he had constructed a build­
ing or sign that was offensive to the husband of the



4
appellant. Then we have Turner purchasing and paying 
a very substantial sum. H is deed to Richner contains 
a plain agreement that high-water line is oceanward of 
the land being conveyed, and that he alone shall have 
the right to apply for a riparian grant. This deed was 
promptly recorded, and is in appellant’s chain of title. 
If the agreement was enforceable against Richner it is 
enforceable against the appellant. It is unnecessary to 
determine that it is a covenant which runs with the 
land, for if it be only a personal covenant, and appellant 
had notice o f it, her conscience is charged. She was 
bound by notice^ because the deed was recorded. In this 
posture B rew er  against M arsha ll, cited by appellant, 
is against the claim of the appellant. The recent case 
of W in s lo w  v. N ew co m b , io o  A tla n tic , page 6 1 3 , is 
also in point.

It would be most inequitable and atrocious to defeat 
the respondent, who is an innocent purchaser for value 
and who had a right to rely upon the record and the 
physical conditions at the time he purchased from Tur­
ner. Equity will certainly estop Richner from asserting 
anything contrary to his agreement. It would be un­
conscionable for him to seek to avoid it— and the ap­
pellant can rise no higher. The State is no party to 
this proceeding, and is asserting no claim against the 
respondent, whose riparian lease antedates appellant’s. 
W e know of no rule of law or equity that forbids par­
ties agreeing as to where high-water line is, or that the 
right to riparian grant has existed in favor of one as 
against the other. If it be true that Richner had the 
right in fact to apply for a riparian grant, and he for 
a valuable consideration agreed that he would not and 
that Turner might, this Court would say, if necessary, 
that Richner’s grant should be held for the benefit of 
Turner. It must be presumed that the parties agreed 
that the land oceanward of the Richner grant was of 
value, and that that entered into the consideration for 
the grant from Turner to Richner. W e see no question
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of public policy involved. Both Turner and Kelly con- 
cededly owned upland, and we may assume that the 
question arose as to, first, where high-water line was 
on the date of the conveyance; and, further, that they 
would not have conveyed except upon an agreement 
that the facts were as they believed them to be, to 
wit, that high-water line was oceanward of the land 
proposed to be conveyed. We do not see that the State 
is interested or how public policy is affected when in 
that posture the grantor and grantee agreed to avoid 
that question of fact being made the subject of investi­
gation by the courts and that the grantee should be 
estopped by his agreement from asserting that high- 
water mark was on the date of the conveyance on the 
land proposed to be conveyed. We are not seeking to, 
nor is it necessary to, attack Vare’s lease. It was made 
subject to all the rights of Turner and Lambert, and 
therefore is ineffectual if Turner was the owner of the 
ripa..

The decree should be affirmed.
Respectfully submitted,

C. L. COLE,
Solicitor for Respondent.
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STATEMENT OF CASE.

This appeal brings up for review the decree of the 
Court of Chancery, declaring that the complainant is 
seized of a title in fee to the lands and premises described 
in the complainant’s bill, and also holding that the de­
fendant, Ida M. Vare, has no‘ estate or interest in the 
same, or any part thereof.

The locus in  quo, the title to which is involved in this 
matter, begins in the easterly line of Berkley Square at a 
point 314 feet south of Atlantic Avenue, and extends 
along Berkley Square to the interior line of the Ocean 
Park of Atlantic City of a depth eastward of 82^2 feet.
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The complainant’s claim of title is by virtue of a deed 
made by Jesse R. Turner and wife to the complainant, 
dated March io, 1916, recorded in the Atlantic County 
Clerk’s Office, in Book 550 of Deeds, page 465 (Exhibit 
C 1, c. p., 296).

The title of the defendant, as set up in the answer, (as 
amended, c. p., 11), is by virtue of a deed made by James 
H. Aiken to the defendant, dated October 9, 1911, re­
corded in the Clerk’s Office aforesaid in Book 471 of 
Deeds, page 35 (Exhibit 11, c. p., 315), and a riparian 
lease from the State of New Jersey to the defendant, 
dated September 14, 1915, recorded in the Clerk’s Office 
aforesaid in Book 546 of Deeds, page 243 (Exhibit D 12, 
c. p., 316).

The deed from Aiken to Vare (Exhibit D n ) ,  conveys 
all the property southward of a line 236 feet south of 
Atlantic Avenue to the ocean.

The lease from the State to Vare (Exhibit D 12), 
grants all the land under water southward of a line 236 
feet south of Atlantic Avenue to the interior line of the 
Park.

It will be observed, therefore, that if any portion of the 
locus in quo is found to be above ordinary high water line, 
it is included within the boundaries set forth in the deed, 
Aiken to Vare (Exhibit D 11), and the remaining por­
tion of the locus found to be below ordinary high water 
line is covered by the riparian lease from the State to Vare 
(Exhibit D 12).

The complainant contends that when the deed was made 
by Turner to him (Exhibit C 1), the former was pos­
sessed of a leasehold estate therein by virtue of a riparian 
lease dated May 11, 1914 (Exhibit C 2, c. p., 296), which
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conveyed the rights of the State to Turner in a tract of 
land southward of a line 314 feet south of Atlantic Ave­
nue.

Consequently the question to be decided is which one 
of the parties has the title of the State in the locus in quo, 

by virtue of either of the two riparian leases.
The lease to Turner, to whose rights the complainant 

succeeded, is earlienin point of time, but it contains a pro­
vision that if Turner is not the owner in fee of the fast 
land adjoining the land in which the right, title and in­
terest of the State is conveyed, then the conveyance shall 
be void and of no effect, so far as it purports to convey 
the right of the State in any land in which the State has 
any right, lying directly in front of any land of which 
the said Turner was not, at the time of the making of the 
lease, the owner in fee.

The point, therefore, with regard to the validity of the 
Turner lease, is whether or not Turner was, in 1914, the 
owner in fee of the fast land adjoining the lands under 
water, thus leased by the State to him.

The riparian lease to Vare contains the same provision, 
with the additional clause that the same is made subject 
to the right, title and interest, if any, acquired by Turner 
by virtue of the prior lease.

Under the terms of the deed from Turner to Lambert 
(Exhibit C 1), no interest was acquired by the latter in 
any land northward of a line'314 feet south of Atlantic 
Avenue, regardless of where the Court may locate ordi­
nary high water line immediately east of Berkley Square.

It will be perceived, therefore, that a settlement of con­
troverted question in this case requires the ascertainment 
of the location of ordinary high line of the Atlantic Ocean,
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upon either or both of two dates, to wit, December 31, 
1901, and November 19, 1908, the significance of which 
dates will appear later when reference is made to the con­
veyances which were passed at those times respectively. •

GROUNDS OF APPEAL.

The principal ground of appeal is the determination by 
the learned Vice Chancellor, upon the whole case, that the 
complainant had title to the premises in question, and that 
the defendant, Ida M. Vare, had no title thereto.

BRIEF AS TO LAW AND FACT UPON THE 
QUESTION OF TITLE TO THE LOCUS IN 

QUO.

F irst.

Ordinary high water line has been variously defined 
in the adjudicated cases, and the following is an abstract 
of the authorities which we have been able to gather to­
gether upon this point:

The term “high water mark” with reference to tide- 
lands is the line on the shore which is reached by the limit 
of the flux of the usual tide.

Taylor Sands F ishing Co. vs. S ta te  Land Board, 
Ore., 108  Pac., 12 6 .

The “high water mark” is the line which the river im­
presses on the soil by covering it for sufficient periods to 
deprive it of vegetation and to destroy its value for agri­
culture.

State, ex  rel &c. vs. Longfellow , M o. 6p, S . W ., 374•
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By “high water mark” is meant those points along the 
shore where water rises to such a height as may reason­
ably be anticipated, but does not include such extraordi­
nary freshets as cannot be anticipated.

Bardm an vs. W atab Rapids P ow er Co., M inn. 12 7 ,
N. W., 487.

“High water mark,” as used in reference to the sea as 
a river in which the tide ebbs and flows, should be con­
strued to mean the line reached by the periodical flow of 
the tide, and not the line marked by the advance of waters 
caused by the winds and storms, freshets or floods.

H ow ard vs. Ingersoll, 54 U. S ., 3 8 1 .

By the ordinary high water mark of a navigable stream 
is meant the point up to which the presence of water 
is so continuous as to leave a distinct mark by evasion, 
destruction of vegetation, or other reasonably recognized 
characteristics; and where the bank at a particular place 
is of such character that the high water mark cannot be 
easily determined, other places on the bank may be resort­
ed to for determining the high water mark.

Diana Shoo ting  Club vs. H ustings W is. 145 , N . W ., 
8 16 .

High and low water marks mean the high and low 
points of variation of the waters under ordinary conditions 
unaffected by extreme and continued freshets or extreme 
and continued drought and not the highest or lowest point 
reached by the waters during such periods.

Flisrand vs. M adson, S . D . 132  N . W ., 796 .
Flisrand vs. M adson, S . D ., 132  N . W ., 79 6 .
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S econd.

The contention of the appellant Vare is that the proofs 
establish the fact that on December 31, 1901, the line of 
ordinary high water was a few feet inside or toward 
the north of a line 275 feet south of Atlantic Avenue, and 
that the tract of land conveyed by Kelly to Hilton, de­
scribed in deed dated that day (Exhibit D 28; c., p. 307), 
was washed by the ocean notwithstanding the description 
did not carry the land conveyed to the water’s edge. As 
a natural consequent of this, Hilton became the owner 
of the ripa, and such line continued to be the ordinary 
high water mark so far as the rights of the State were 
concerned, regardless of the construction of the bulkhead 
in the early part of 1902 or the accretions which resulted 
from such construction, and the efforts made by the 
owners of the land at that time, by the use of brush pil­
ing, etc., to hold the sand.

All accretions, therefore, inured to the benefit of Hil­
ton as such riparian owner.

The location of high water line in 1901, as claimed by 
the defendant, Vare, was established by the following evi­
dence :

J o h n  S. L e e d s : In  1901 and 1902 Hannah Kelly 
improved the beach in the immediate vicinity of the locus 

in quo. The bargain for this work was made by Leeds 
with Mrs. Kelly before the latter sold, to Ryan and Col­
lins, the land which was subsequently conveyed to Hil­
ton. (C., p. 103, 1. 1 .) .. * «

The Kelly bulkhead was built because Mrs. Kelly had 
sold 275 feet of fast land to Ryan and Collins, and it was 
necessary to protect that area in order that the contract
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with Ryan and Collins could be carried out. After the 
bulkhead was built it was filled back, and the ex­
pense was divided between Ryan and Collins and Han­
nah Kelly. (C., p. n o ; c., p. 135, 1. 5.)

The ordinary high water line was fifteen to twenty 
twenty feet inside the Kelly bulkhead line. (C., p. 105,
1. 1; c., p. 134, 1. 29.)

The land to a point 275 feet south of Atlantic Ave­
nue could not have been filled in to city grade even if 
there had been no storm tides. (C., p. 136, 1. 18.)

Ordinarily, day in and day out, before the beach was 
disturbed, the high water line came somewhere within 
the line of the Kelly bulkhead, possibly fifteen or twenty 
feet. (C., p. 105, 1. 4.)

The brush jetty, like a worm fence, was placed inside 
of the line of the Kelly bulkhead, about twenty feet 
toward Atlantic avenue. (C., p. 105, 1. 15.)

The brush piling, which was inside of where the bulk­
head was subsequently built, had been covered up or 
washed away before the bulkhead was built. (C., p. 106, 
1. 14.)

J ohn  W. Co o n ey : This witness bid for the work of 
sinking piling for the Kelly bulkhead, and as the result 
of which he_ became acquainted with the tidal conditions 
at that point.

In 1902 he also worked on the Newton bulkhead, which 
adjoined the Kelly bulkhead on the south. (C., p. 116, 
1. 10.)

The Newton bulkhead was on a line with the Kelly 
bulkhead, farther toward the west, and the water inter­
fered with the work so that they very rarely got in a 
full day. (C., p. n 6 } 1. 23.)
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After the Kelly bulkhead was built he put in piling, 
brush and sand bags for Mrs. Kelly, about eighteen or 
twenty feet outside of her bulkhead toward the ocean 
from Berkeley Square. (C., p. 117» 1. 13.)

Ordinary tides, uninfluenced by conditions of wind or 
storm, would wash about eighteen or twenty feet inside 
the Kelly bulkhead. (C., p. 118, 1. 10.)

After the bulkhead was built, under ordinary condi­
tions, the tide would hit the bulkhead all the time pretty 
much. (C., p. 118, 1. 31.)

Bulkheads make beach and prevent tide from coming 
to it, and bulkheads are usually built between high and 
low water mark. (C., p. 119, 1. 12.)

High water ran 20 feet above the line of the Kelly 
bulkhead. Some days had to knock off, could not work; 
the water would drive workmen out. (C., p. 120,1. 18.)

The brush was where the ordinary tides would wash it; 
such tides as were uninfluenced by winds. (C., p. 121, 
1- 3-)

F r a n k  M a r t i n  : This witness passed the locus in 

quo nearly every day, and ordinary high water was in­
side of the line of the Kelly bulkhead. (C,, p. 99> 
et seq.)

A n d r e w  M a r c u s , in 1901, had occasion to observe 
the line of high water mark at Berkeley Square. At that 
time he was working on the Newton bulkhead, which was 
built on the same line from Atalntic Avenue as the Kelly 
bulkhead. When the bulkhead was there, the ordinary 
hip'll water line was ten to twenty feet inside towards At-o
lantic avenue. (C., p. 146» 1- I-)

Ordinary high tides washed the Kelly bulkhead. (C.,
p. 146, 1. 14-)
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This witness was working in that neighborhood dur­
ing the summer of 1901. (C., p. 146, 1. 30.)

A. D. B o w En  was the foreman for W. S. Higbee, who 
built the Kelly bulkhead. The latter was constructed in 
the spring of 1902. (C., p. 55.) .

Water ran up on the beach 12 to 15 feet inside of the 
line of the bulkhead, and when the tide was running the 
fullest the men could not work on the top of the tide. 
(C., p. 46, 1. 8.)

W. S. H igbEE, the contractor who built the bulkhead, 
stated that at high tide there were times when the men 
could not work on the bulkhead and went back to work 
on the building, which was being constructed at the same 
time, and that the tide ran twenty feet inside of the bulk­
head toward Atlantic Avenue. (C., p. 61, 1. 30.)

R ic h a r d  T. B o w e n , w h o  is  o n e  o f  th e  m en  w h o  

w ork ed  o n  th e  b u lk h ea d , s ta ted  th a t a f te r  th e  sto r m -tid e ,  
a lm o st e v e r y  o r d in a r y  h ig h  w a te r  ca m e u p  to' th e  b u lk ­

head. (C .,  p. 7 1 , 1. 30 . )

M a h e o n  W. N e w t o n , in no wise interested in the re­
sult of this litigation, has knowledge of the locality since 
1900. After the Kelly bulkhead was built, water splash­
ed against it, although Mr. Newton had no recollection 
just where the high water was before the bulkhead was 
built. (C., p. 76, 1. 33.)

Ordinary tide would splash the bulkhead. (C., p. 77, 
1. 12.)

High tide would be about where the bulkhead was lo­
cated. Sometime the tide would come inside of it, very 
often inside of it. (C., p. 77,1. 38.)

2
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Every ordinary tide would sweep the Kelly bulkhead. 
(C., p. 82, 1. 26 et seq.)

We contend, therefore, that the result of this proof is to 
establish, the fact that the high water line was inside of 
the Kelly bulkhead when the conveyance to Hilton, Ex­
hibit D 2, was made.

We further contend that the testimony produced by 
the complainant and his witnesses was not sufficient to 
warrant the learned Vice Chancellor in finding the con­
trary of this fact.

N ic h o l a s  J. J e w r i e s  did not pretend to testify as to 
the location of high water line in 1901. He had known 
the property since the winter of 1902 and 1903. As a 
matter of fact, he did not become interested in the prop­
erty as an owner until February, 1903. (C., p. 178, 1.
12.) He was on the ground from 1902 until 1908. Mr. 
Jeffries stated generally “that bulkhead was what we 
would call clear of the water.” (C., p. 177, 1. 40.) Mr. 
Jeffries did, however, say that in 1908 the ordinary high 
tide was twenty to thirty feet outside of the Kelly bulk­
head, “but generally speaking it did not come up there, 
only what we except as a storm tide.” (C., p. 177, 1. 1.)

It may be possible that after the Kelly bulkhead was 
erected, and by reason of the changed conditions of the 
beach, for a time the water did not reach the bulkhead, but 
a fair inference to be gathered from the testimony of Mr. 
Jeffries is that the tidal conditions changed from time 
to time, and we submit that his testimony, in view of the 
limited opportunity he had for observation, and the time 
of the same did not in any way destroy the effect of the
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evidence of the men who were actually employed in the 
building of the bulkhead, as to the location of ordinary 
high water at that time.

Even Mr. Jefferies conceded that at Berkeley Square 
the water did wash the bulkhead at a point where the 
Kelly bulkhead joined the Newton bulkhead. (C., p. 185, 
1. 1.)

J e s s e  R . T u r n e r , it must be remembered was the real 
complainant in the case. He had a purchase money mort­
gage covering the property claimed by Lambert for the 
entire purchase price.

He had no knowledge of the tidal conditions prior to 
1903, when he bought. (C., p. 190, 1. 32.) Speaking of 
the Kelly bulkhead, Mr, Turner says (C., p. 194, 1. 35) : 
“I don’t think there was a time in ordinary tides, not once, 
from the time I bought until I sold to Reichner that the 
high water came to that bulkhead, not once, I don’t think, 
that is, an ordinary tide.” This is the extent to1 which 
his evidence went.

Evidently, Mr. Turner had no' very vivid recollection of 
the conditions on the beach, because he could not recall, 
when he first testified, that there were any brush pilings on 
the outside of the Kelly bulkhead, notwithstanding the 
fact that they were located upon property which he claimed 
to have bought from Hilton in 1903. When the photo­
graphs were shown to him, he did recall that the brush 
pilings were there, but he thought they had something to 
do with the bulkhead which some person had attempted to 
construct, although it is perfectly apparent, from inspec­
tion of the photograph, that this could ot have been the 
situation. (C., p. 200,1. 10.) He does say that the ordi­
nary line of high water, when he bought in 1903, was ten
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or fifteen feet from the bulkhead. (C., p. 198, 1. 26.) 
It seems to us that his testimony is not to be given very 
much weight, because of these discrepancies, and his ap­
parent interest in the result of the litigation, as well as the 
fact that he made no effort to improve the property claim­
ed to be owned by him, but let it remain idle and unpro­
ductive, and made no application for riparian grant until 
1914, after the Vare property had been built, when the 
option was given to Lambert. (C., p. 198.) It is re­
markable also that this witness, who claimed to own the 
lot outside of the 314 feet line, which was undoubtedly 
beach property in 1908 and 1909, as shown by the photo­
graphs introduced in evidence, never made any effort to 
locate high water line until Lambert appeared in 1914, and 
secured the option to purchase. Furthermore, Turner 
never made any investigation as to the erection of the 
bulkhead, or the piling in ront of it. It also seems to us 
that the evidence of this witness did not disclose the fact 
that he had viewed the property sufficiently in 1903 up to 
1908, when he sold to Reichner, to warrant him in having 
any definite notion as to where the high water line was. 
Certainly his testimony ought not to be have been accept­
ed, as against evidence of the defendant’s witness who 
actually worked on the bulkhead.

W i i ,i ,ia m  I. M a r t i n , one of the Coast Guards, was 
not aware until within a few days before the trial that 
he would be asked to fix the line of high water in 1901. 
He says from 1897 t° I9°4 “most of the time the tide 
wouldn’t come within, I should say within fifty to one 
hundred feet to the bulkhead. (C., p. 250, 1. 16.) It is 
significant that D. L. Collins, the pricipal witness for the 
complainant, secured the attendance of this witness.
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On cross examination Martin did not pretend to be ac­
curate in his statement of distances, for he says, “I never 
took that trouble to measure. I was only just giving- you 
an estimate.” (C., p. 254, 1. 32.)

This witness was recalled (C., p. 258), and was unable 
to locate the bulkhead about which he was testifying, and 
did not know between what streets it was located.

Charles P. Leek, another Life Guard, was on duty 
between December 1, 1900, and the last day of May, 1902. 
(C., p. 255, 1. 22.) He places the ordinary high water 
line anywhere from thirty to fifty to sixty feet outside of 
the Kelly bulkhead with an ordinary tide. His recollec­
tion was that the bulkhead was built in 1901. (C., p.' 256,
1. 22.) He also says that the bulkhead about which he 
was testifying began at Berkeley Square and ran toward 
Ventnor. (C., p. 257, 1. 1.) This witness evidently was 
uncertain as to the bulkhead about which he was testify­
ing.

With the exception of Daniel L. Collins, the above 
mentioned witnesses were the only ones who attempt to 
testify as to conditions in 1901 and 1902. We submit 
that so far as the life guards are concerned, their recollec­
tion would not be as vivid as the recollection of Leeds, 
Cooney, Marcus, Higbee and Bowen, who were all in one 
way or another identified with the construction of the 
Kelly bulkhead or an adjoining one and would have more 
forcibly impressed upon their minds the difficulties en­
countered in that work. The life guards could only know 
from mere patroling the beach from time to time, both at 
high tide and low tide, without having the existence of 
any matter drawn to their attention which would cause 
them to remember exact conditions.
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Furthermore, the fact that the bulkhead was built and 
the brush piling was put on both sides of it, is an im­
portant factor to show that for some reason it was neces­
sary to protect the beach at that place. It is manifest 
that the object of the bulkhead was to keep the water 
back, and the whole situation is explained by the follow­
ing extract from the testimony of Daniel L. Collins, the 
complainant’s main witness, on cross-examination. (C., 
p. 228, 1. 25.)

“Ques. And I understand from your statement 
now that the high water, the ordinary high tide, 
never came up to the 275 feet line at any time from 
the day you bargained to buy. this property until it 
was conveyed to you—is that right or not ?

Ans. No, I didn’t say that.
Ques. Well, did it come up to that line?
Ans. Why, sure it did. I said that before we 

were finished a storm tide came up and washed from 
two to four feet of the beach away, before we made 
settlement, and on account of that, and on account 
of Mrs. Kelly not being able to get her money on 
her mortgages in Block 26, she gave us an extension 
agreement.”

It also appears from the testimony o f Collins that the 
bulkhead was the result of the fact that the water did 
come up beyond the 2 7 5  feet line, and that the bulkhead 
was built in order that the agreement with Ryan and 
Collins, to secure 2 7 5  feet, could be carried out.

Collins seemed to have some sort of a mental reserva­
tion when he was testifying as to ordinary high water, 
but it is perfectly apparent, when reading his evidence, 
that the bulkhead was built in order that the agreement 
to sell 2 75  feet of fast land could be carried out.
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This is also shown by the testimony of Leeds, to 
the effect that Mrs. Kelly had the bulkhead built and paid 
a portion of the expense because she had agreed to sell 
275 feet of fast land.

We submit that Collins’ testimony should not be given 
credence to show that the high water was outside of the 
275 feet line, because his attitude as a witness was en­
tirely different from his attitude in 1909 when he was 
attempting to assist Reichner in establishing the fact con­
trary to his present contention. There can be no doubt 
but,, that he assisted in the securing of affidavits from 
Bowen, at least, and possibly the other witnesses, which 
were to be used to support the contention now made as 
to the location of high water line inside of the bulkhead. 
Not only that, but the statement of Mr. Bourgeois (C., p. 
274, 1. 1) was that these affidavits were given to Col­
lins, notwithstanding his statement that he hadn’t any 
idea what became of them. (C., p. 238, 1. 20.)

In 1909, Collins, when he was securing these affidavits, 
was either attempting to bolster up a fraudulent claim 
at that time, or his testimony at the trial below, in his 
effort to show that the high water line was twenty or 
thirty feet outside of the bulkhead, is untrue. Collins’ 
testimony is shifty, uncertain and unreliable, and un­
doubtedly indicative of his general character. It may be 
that if these affidavits were produced they would show 
that some of the witnesses which Collins secured for the 
complainant had, in 1909, made sworn statements con­
trary to' their testimony in this case.

The learned Vice Chancellor appeared to place more 
reliance upon the testimony of the lifeguards, with re­
spect to the location of high water line in 1901 than any 
of the other witnesses.
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It seems to us that their testimony must necessarily be 
more or less general in character, because of the lapse of 
nearly sixteen' years before they knew they would be 
called upon to recollect the location of high water line at 
the time to which their testimony was directed.

It has always appeared to us that those witnesses, who 
had worked upon the bulkhead and the beach, in and 
around the latter, would have a better recollection of the 
location of the high water line than any of the other wit­
nesses who testified.

T hird.

Mrs. Vare was the owner of the ripa when the riparian 
lease was made to her on September 14, 1915. (Exhibit 
C 12.)

Assuming that it be established in the case that Hil­
ton became the riparian owner upon the conveyance to 
him by Kelly on December 31, 1901 (Exhibit D 2; C., 
p. 307), the various conveyances introduced in evidence 
vest in the defendant, Vare, the ownership of the land 
along the water’s edge.

Hilton, by deed dated January 20, 1908 (Exhibit D 5;
C., p. 312), conveyed to Yocum a tract of land described 
as beginning 236 feet south of Atlantic Avenue, and ex­
tending in a southerly direction 39 feet. This carried 
the title to the line of the Kelly bulkhead, and if the high 
water line was shoreward of the latter, Yocum then be­
came the riparian owner.

Yocum, by deed dated February 3, 1908 (Exhibit D 6; 
C., p. 313), conveyed to Cephise A. Reichner a tract of 
land by the same description as in the last mentioned 
deed, and it follows that if high water line was inside the
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Kelly bulkhead the grantee in such deed became the ripar­
ian owner.

By deed dated September i, 1908 (Exhibit D 7; C., p. 
313) Cephise A. Reichner and L. Irving Reichner, her 
husband, conveyed to James H. Aiken a tract of land by 
the same description as contained in the two last men­
tioned conveyances, which made Aiken the shore owner, 
if the original high water line was on the line of the 
Kelly bulkhead or landward thereof.

In order to remove any doubt as to the fact that Aiken 
was to be vested with a title as riparian owner, a quit­
claim deed was made by Hilton to Aiken, dated August 
31, 1909 (Exhibit D 8; C., p. 314), which conveyed the 
land from a line 236 feet south of Atlantic Avenue to the 
Atlantic Ocean.

On the same day, a quit-claim deed (Exhibit D 10, 
P- 315) was made by Cephise A. Reichner and L. 

Irving Reichner, her husband, to Aiken, containing the 
same description.

On September 1, 1909, Yocum quit-claimed his interest 
as shore owner to Aiken by deed dated that day (Exhibit 
D9. C., p. 314), which deed contained a description carry­
ing the title to the water’s edge.

By virtue of all of these conveyances Aiken became 
seized of the land beginning 236 feet south of Atlantic 
Avenue and extending to the water’s edge. The title thus 
vested in Aiken was conveyed to Vare by deed dated 
October 9, 1911 (Exhibit D 11, C., p. 315), which de­
scribed the land as beginning 236 feet south of Atlantic 
Avenue and extending to the high water line of the ocean.

The tracing of the title forward from Hilton to Vare 
establishes beyond question that in 1911 Mrs. Vare be­
came the riparian owner, which would support the riparian 
lease made in 1915.

3
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The cases upon which the defendant, Vare, relies in 
support of this proposition are the following:

Ocean City A sso . vs. Shriver, 64 L ., 550.
Ocean C ity  H o te l Co. vs. Sooy, 77 L ., 527.
D ew ey L a n d  Co. vs. Stevens, 83 B q ., 314.

K ir k  vs. D em psey, 85 L ., 308.

Ordinary high water line cannot be artificially changed 
in derogation of the rights of the State.

This Court in K ir k  vs. D em sey, supra} held that where 
an owner of land washed by ordinary tides fills in land 
under water, he is not bound by the high water line thus 
created, but may have a riparian lease based upon the 
original high water line as it existed before the extension 
of the shore line by such filling, and his right to> the grant 
depends upon his ownership of the original ripa at the 
time the grant is made, and that the rights of the State 
cannot be interfered with by having the ordinary high 
water line artificially changed, and when such alteration 
is made by the owner of the fast land along tidal waters, 
the high water line, so far as the State is concerned, re­
mains where it existed prior to such change.

Fourth.

The restrictions in the agreement between Kelly and 
Hilton, dated August 3rd, 1901 (Exhibit C 10, C., p. 300) 
and the same restrictions inserted in the deed from Kelly 
to Hilton (Exhibit D 2) which conveyed the ripa to the 
grantee, do not create an estoppel or have any effect upon 
the legal result if, as a fact, the tidal waters of the ocean 
washed the lands conveyed.
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The contention of the complainant, Lambert, as we 
understand it, is that the restrictions above referred to 
amount in law to a reservation of any accretions, and 
that Hilton would have been estopped, and, consequently, 
Vare, as his grantee, is now estopped, from asserting that 
the conveyance carried the title to> the water’s edge, not­
withstanding the ocean was not designated as a boundary.

In the first place, we contend that the language inserted 
in the agreement of sale, and the deed subsequently exe­
cuted by Kelly to Hilton, above referred to, does not 
warrant the interpretation sought to be ascribed to it by 
counsel for the complainant, nor the construction put upon 
it by the learned Vice Chancellor.

There is no> reservation of title to accretions.
Mrs. Kelly was then the owner of a large tract of land 

bounded by Tallahassee and Columbia Avenues in Atlan­
tic City, running from Atlantic Avenue to the ocean. The 
purpose of the covenants was to impress upon all of the 
land in that vicinity owned by her, or any which might 
accrue to her by accretions or change in the line of the 
boardwalk or inland park, the various restrictions, in order 
that the locality might be continued as a popular residen­
tial section. I f  such covenants had been limited to' the land 
expressly conveyed to' Hilton by a description which ran 
275  feet south o f Atlantic Avenue, regardless of the loca­
tion of the ocean, there might be some foundation for the 
claim that there was an implied reservation, although we 
do not concede that such a reservation could have been 
effectual as against the rights of the State.

Mrs. Kelly agreed to insert the conditions and restric­
tions set forth in the agreement in all deeds which she 
might make conveying any land located between Colum­
bia Avenue, Atlantic Avenue and Tallahassee Avenue and
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the Atlantic Ocean, in order that the restrictions would be 
impressed upon all her land. Then follows the provision 
that all lands which shall hereafter be made by accretion, 
or which shall accrue to her to the northward of the pres­
ent boardwalk by reason o f the same being moved ocean- 
ward, or by reason o f the line of the present Ocean Park 
being moved oceanward, shall be subdivided into lots of 
the same size as shown on the map, and that the streets 
shown thereon should be continued to the high water line, 
and that all such covenants, conditions and restrictions 
should be binding and enforceable upon such remaining 
or additional lots which shall accrue to her by reason 
thereof, in the same manner and by the same persons men­
tioned in the said restrictions.

The purpose and intent of such a provision is manifest. 
As long as Mrs. Kelly remained the riparian owner she 
would have been obliged, under such deed, to impress the 
restriction upon any additional lands which might accrue 
to her.

But, as a matter of law, she ceased being the riparian 
owner when she conveyed the land to Hilton to the water’s 
edge. Consequently, no accretions would or could accrue 
to her after she had made such conveyance. She lost all 
title as riparian owner, and if high water line remained 
as it originally was in 1 9 0 1 , a short distance inside of the 
Hannah Kelly bulkhead, the land oceanward of a line 275 

feet belonged to the State, and, of course, could not be 
reserved by her. If, however, by ordinary and natural 
recession of the ocean, accretions did accrue, they became 
vested in the riparian owner, whoi was Hilton. This is the 
irresistable result based upon the rule of law unquestion­
ably recognized in New Jersey, that a conveyance of a 
tract o f land which is washed by the ocean denudes all
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right or interest in a grantor in any accretions which may 
arise thereafter.

No accretions having accrued to Mrs. Kelly, that clause 
in the deed referring thereto became ineffectual so far as 
she was concerned, and she was not in a position to im­
press the restrictions upon any additional land created by 
the ocean receding. The effect of the restriction was that 
whoever became possessed of land outside of the limits of 
the land conveyed to Hilton, occasioned by natural accre­
tions, would be vested in a title subject to the covenants 
created by Mrs. Kelly. This would be occasioned by the 
acceptance of a deed to the water’s edge containing the 
restrictive covenants.

If, however, the high water line continued to be coin­
cident with or a short distance inside of the Kelly bulk­
head, certainly it cannot be claimed that there could have 
been any reservation of title outside of the bulkhead as 
against the rights of the State.

The result, therefore, is that no land did accrue to Mrs. 
Kelly which could be the subject of the restriction, even 
if the language can be construed as an implied reserva­
tion.

Our contention, as to the proper interpretation to be 
put upon the language contained in the restrictions and 
covenants above referred to, is confirmed by the use, by 
Mrs. Kelly of the same language in a deed which purport­
ed to convey to Turner and Young the land outside of the 
Kelly bulkhead, made in 1903 (Exhibit C 16), which is 
the source of Lambert’s title. The description contained 
m this last mentioned deed begins at 275 feet south of 
Atlantic Avenue, and extends to the Atlantic Ocean, and 
yet the same covenant was inserted in such deed. Under 
no possible theory can it now be claimed that Mrs. Kelly
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by implication reserved to herself the accretions made by 
the ocean receding from a point where the high water line 
existed when such conveyance was made, and yet the same 
restriction is incorporated in the deed.

This is conclusive evidence, in our judgment, that the 
purpose of the covenant was not to reserve accretions, 
or in any way affect the legal intendment resulting from 
a conveyance o f the land to the water’s edge, but was 
merely created as a general scheme of restriction affect­
ing the whole tract, in order to maintain a uniform sys­
tem of building, and insure a standard of the use of the 
tract as a residential district.

It is also claimed that the map attached to the con­
tract of sale between Kelly and H ilton (C., p. 280) has 
some significance, because it apparently shows a portion 
of a lot between a line 275 feet south o f Atlantic Ave­
nue and the ocean, as delineated by irregular lines, south­
ward thereof. There is nothing on the map to show 
that the line of the water, attempted to be laid out, re­
ferred to high or low water mark. The significance of 
this map, as claimed by counsel for Lambert, entirely dis­
appears from the case upon an examination of the agree­
ment of sale between Kelly and Young for the tract of 
land which is the source of Lambert’s title. The agree­
ment introduced in evidence by the complainant (Exhibit 
C 14; C., p. 305) did not have attached to it any map. 
W e obtained from the County Clerk’s office a certified 
copy of the agreement as it appears of record, and the 
map attached thereto shows that the line of ocean was 
southward of the line of the boardwalk, which admitted­
ly is not an accurate location. The relevancy of the 
map, appended to Exhibit C 10, to show an intention to 
convey inconsistent with the legal result under well de
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fined principles of law recognized in N ew  Jersey, is en­
tirely dispelled.

Furthermore, there is a well recognized rule which has 
been the subject o f judicial sanction in New Jersey, in 
the case of Philadelphia Brewing Company vs. McOwen 
76 L., 636, which, in our judgment, renders it impossible 
for this Court to find that there is any implied reservation 
or estoppel created by the covenants contained in the deed 
to Hilton. (Exhibit D 2.)

This Court, in the latter case, held that there is no rule 
of law which prevents one of two grantees of a common 
grantor from asserting against the other a title different 
from or paramount to that derived from the common 
grantor. In the Brewing Company case, as well as the 
case now under consideration,-claim was made of a title 
which did not derive from the common grantor, but 
which was, by virtue of a paramount title, obtained di­
rectly from the State.

See also 16  Cyc., 7 16 , and cases there set forth.

Judge Cole has consented that a certified copy o f the 
agreement between Kelly and Young, showing the map 
which was not attached to the original offered in evi­
dence, may be considered as in the case.

Another principle o f law, which seems to be applicable 
to this situation, is that laid down by the Supreme Court 
m the case o f Young vs. Columbia Investment Company, 
77 I*., 4 10 . Under the Riparian Act, the shore owner is 
given a certain status so far as a right, to apply to the 
State for a riparian grant, is concerned. The riparian 
owner is the only person primarily recognized as a proper 
applicant for a grant. The State is not permitted to 
make a grant to any other person, except upon notice of 
the owner of the ripa.
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We contend, therefore, that under the authority of the 
last mentioned case, it is against public policy to permit 
parties to contract against the well recognized status of 
a riparian owner. In other words, parties cannot agree 
in opposition to the legal results which flow from a cer­
tain state of facts; certainly not as against a title which 
is derived from the State.

We also contend that this question is controlled by the 
argument which will be made later as to the effect of the 
covenant contained in the deed from Turner to Reich- 
ner (Exhibit C 3; C., p. 298), and that the limitation or 
restriction did not run with the land situated oceanward 
of a line 275 feet south of,Atlantic Avenue.

EiFTii.

It seems to us, therefore, if it be found, as a fact, that 
high water line in 1901 was located, as claimed by Mrs. 
Vare, that the latter was entitled to a decree establish­
ing her claim. If, however, it becomes necessary for a 
settlement of the title to ascertain where high water 
line was in November, 1908, when Turner conveyed to 
E. Irving Reichner by Exhibit C 3, we claim that high 
water line was inside of 314 feet south of Atlantic Ave­
nue, and by the last mentioned conveyance, Reichner be­
came the shore owner, and nothing was reserved by Tur­
ner which could be subsequently conveyed to Lambert.

The proofs show that on November 19, 1908, high 
water line was inside of 314 feet south, of Atlantic Ave­
nue. It is unnecessary to ascertain the exact location of 
the water line upon this date, if it be made to appear that 
it was shoreward of a line 314 feet south of Atlantic
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Ave. Manifestly, if this be true as a fact, Turner did 
not retain any title to the land oceanward of 314 feet, 
which would be a foundation for the present claim as­
serted by Lambert,

S i x t h .

The following abstracts of the evidence* we contend* 
establish conclusively that the defendant’s claim regard­
ing the location of the line in 1908, is supported by the 
testimony:

Mahlon W. Newton testified that in 1907 and 1908 
high water line was inside of where the concrete bulk­
head now stands. (C., p. 79, L 28.) The concrete bulk­
head is 306 feet south of Atlantic Avenue. (See testi­
mony of Right mi re* C., p. 212.) ‘The bulkhead around 
the Vare house is 310 feet south of Atlantic Avenue. 
(C, p. 212.)

F orrest B. E n g lish , wlro is in no way interested in 
the result of this litigation, except that he is a friend of 
Congressman Vare, has a summer home at Plaza Place, 
two blocks west of Berkeley Square, and since 1904 has 
had knowledge of the tidal conditions at the latter place. 
The ordinary high tide in 1908 touched the old wooden 
bulkhead that Mr. Newton built. This is the bulkhead 
which is a continuation of the Hannah Kelly bulkhead. 
(C., p. 126, 1. 14.) The ordinary high, tide came up to 
and touched this bulkhead usually every day. (C., p. 
126, 1. 34.) This condition continued until the time that 
the Vare bulkhead was built. (C., p, 128.) Of course, 
the line of high water was changed when the improve­
ments were made by Lambert in 1914.

4
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H enry  F. M ic h e l e , a Philadelphia business man, 
bought property on Kingston Avenue in 1909, and in that 
year the ordinary high water came up to the Kelly bulk­
head. (C., p. 138 et seq.)

J o seph  D. S woyER, another Philadelphia business man, 
purchased property on Berkeley Square in 1907, and until 
1915 had observed tidal conditions particularly. In 1908 
and 1909, the ordinary high water came up to the Kelly 
bulkhead. (C, p. 142.) This condition continued until 
the changes were made by Lambert in 1914. (C., p. 142.)

F rederick  C. R o eem a n n , another Philadelphia busi­
ness man, has been acquainted with the tidal conditions of 
the beach at the point involved since 1904. The ordinary 
high water would come up to the Kelly bulkhead and 
unusual tides would sometimes cross the bulkhead and get 
into the Newton gardens and up the streets. The ordinary 
tide would reach the bulkhead. (C., p. 168.) These con­
ditions continued until Lambert started his operations. .

W ieeia m  S. V are, husband of the defendant, became 
acquainted with tidal conditions at Berkeley Square about 
July 1, 1910, when he occupied a house on the east side 
of Kingston Avenue, the porch of which overlooked the 
Kelly bulkhead. In 1910, the ordinary high water be­
tween Berkeley Square and Kingston Avenue came to the 
Kelly bulkhead. (C., p. 151). The house located imme­
diately adjoining the locus in quo, which he subsequently 
bought, was erected in 1910, and after the cottage was 
built and the bulkhead built around it, high water daily 
covered the beach and came up against the bulkhead in 
front of the cottage and around the same, to the Kelly
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bulkhead towards Kingston Avenue. (C., p. 152.) This 
condition continued until the changes were made by Lam­
bert. (C., p. 153.)

E. D. R ig h t m ir e , a civil engineer, made observations 
of the location of high water line beginning from the mid­
dle of August to the 1st of September, 1909, with the fol­
lowing result: August 14, 276 feet south of Atlantic; 
August 16, 275 feet south of Atlantic; August 17, 275 
feet south of Atlantic; August 18, 305 feet south of Atlan­
tic; August 19, 305 feet south of Atlantic; August 27, 
310 feet south of Atlantic; August 28, 310 feet south of 
Atlantic; August 29, 310 feet south of Atlantic; August 
30, A. M., 310 feet, P. M. 290 feet south of Atlantic; 
August 31, 290 feet south of Atlantic; September 1, 290 
feet south of Atlantic. (C., p. 27 et seq.)

The photograph, Exhibit D 4, shows the condition at 
the foot of Berkeley Square in December, 1908 (testimony 
of A. B. Bowen, p. 149). It shows the foot of Berkeley 
Square and the place where the Kelly and the Newton 
bulkheads adjoin. The bulkhead is 275 feet south of At­
lantic Avenue. It also shows that the trash and seaweed 
and the pilings, which were placed by Cooney outside of 
the Kelly bulkhead in 1902 as he said 15 or 20 feet to­
wards the ocean. It is perfectly apparent from this photo­
graph, that the line of high water was less than 39 feet 
south of the bulkhead which would make it closer to Atlan­
tic Avenue than 314 feet in 1909.

These photographs corroborate the testimony of the 
defendant’s witnesses as to* the high water line at that 
time.
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Exhibit D 3 is another picture of the same place except 
the camera is pointed in an easterly direction, whereas, the 
camera in Exhibit D 4 was pointed northerly. This photo­
graph was taken at the same time because it shows the 
dwelling house built for Reichner in the same condition 
and it also shows seaweed washed close to the bulkhead 
line and inside the piling, which was placed there by the 
witness, Cooney.

We contend that the complainant did not produce any 
evidence of a reliable character sufficient to overcome or 
destroy the effect of the testimony in this respect, of the 
defendant’s witnesses.

We further contend that there is no contradictory evi­
dence at all in the case, with the exception of the hare 
statement of Turner, that in 1908, when the conveyance 
was made by him to Reichner, high water was oceanward 
of a line 314 feet south of Atlantic Avenue. None of the 
other witnesses in any way corroborate this statement.

Mr. Jeffries, the witness for the complainant, (C., pp 
176-183) says in 1908 high water line ran along twenty 
to thirty feet outside of the bulkhead, and generally speak­
ing, the tide did not come up to the bulkhead, except in a 
storm tide. If this statement be true, it is conclusive evi­
dence that the deed from Turner to Reichner conveyed to 
the high water line, and the former retained nothing that 
he could subsequently sell to Lambert.

The complainant, Lambert, had no knowledge of the 
tidal conditions in 1908, because he had no acquaintance 
with the property until July, 1914.

Even Collins does not attempt to show that the high 
water in 1908 was oceanward of a line 314 feet south of 
Atlantic Avenue.
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Martin’s knowledge only extended to 1904; Leek left 
the coast service in 1902. Captain Strickland had knowl­
edge of the beach from 1903 to 1910. He says (C., p. 259, 
1. 14) that during all of the time ordinary high water was 
between twenty-five and thirty feet outside of the Hannah 
Kelly bulkhead.

Captain Parker, another witness for the complainant 
(C., p. 262), who had knowledge of the beach from 1905 
to 1911, said that the tide was anywhere from fifteen to 
thirty feet outside of the Kelly bulkhead.

The stipulation with reference to Mr. Risley was that 
he made an observation on one day, October 21, 1914, and 
high water line at that time was oceanward of the point 
314 feet south of Atlantic Avenue. This, of course, is not 
helpful to show what the condition was in 1908, and it 
only was an observation on one day, without any testi­
mony to establish what the surrounding conditions were.

Mr. Ashmead made an observation on July 28, 1909, 
and found high water line oceanward of 314 feet south of 
Atlantic Avenue. There is nothing to show what the 
other conditions were, in fact, Mr. Ashmead was not 
present at high tide; he merely took the observation from 
the line of water on the beach. It only happened- on one 
day, and we submit is not to be accepted as evidence in 
contradiction of the testimony of the other witnesses. 
(C., p. 245 et seq.)

The conclusion, therefore, is that at no time from 
December 31, 1901, until Lambert began his operations 
in 1914, was ordinary high water oceanward of a line 314 
feet south of Atlantic Avenue. Certainly the evidence 
shows it was inside of 314 feet in 1908. This being so, the 
conveyance from Turner to Reichner made the latter the
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riparian owner, and no land was reserved by the former 
outside thereof, which he could subsequently convey to 
Lambert. Hence the title of the latter fails.

S^vBn t h .

After the conveyance by Turner to L. Irving Reich- 
ner, by deed dated November 19, 1908 (Exhibit C 3), 
Turner did not retain any title which could be transmitted 
to Lambert.

Manifestly, if the original high water line, uninfluenc­
ed by artificial conditions, continued to be, S0‘ far as the 
State was concerned, as we contend it existed in 1901, 
Turner could not and did not convey any legal title to 
L. Irving Reichner by Exhibit C 3, and, consequently, 
there is no foundation for the claim of Lambert made 
under the Turner deed. If, however, it be found as a 
fact that the proper high water line in 1908 was ocean- 
ward of a line 275 feet south of Atlantic Avenue but 
landward of 314 feet south therefroyn, then L. Irving 
Reichner became in 1908 the shore owner, by virtue of 
the Turner deed. (Exhibit C 3.)

See cases cited under the third division of this brief.

E ig h t h .

The title acquired by L. Irving Reichner as shore 
owner was vested in the defendant, Vare, at the time the 
State made its lease to her..

The Turner deed to L. Irving Reichner was dated No­
vember 19, 1906, and described the property as beginning 
275 feet south of Atlantic Avenue, and running south­
ward 39 feet. (Exhibit C 3; C., p. 298.)
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On August 31, 1909, Reichner, together with his wife, 
conveyed (Exhibit D 10-; C., p. 315) to James H. Aiken 
land beginning 236 feet south of Atlantic Avenue and 
running to the Atlantic Ocean. This ' made Aiken the 
shore owner, regardless of what is found to be the loca­
tion of the high water line in 1901, if in 1908 it was land­
ward of 314 feet south of Atlantic Avenue.

Aiken’s title, acquired under this deed, was conveyed 
to Vare October 9, 1911 (Exhibit C 11; C., p. 315), by 
a description which begins 236 feet south of Atlantic 
Avenue and extending to the Atlantic Ocean.

It is unquestionably the fact, therefore, no matter what 
the Court may conclude to be the essential time to estab­
lish high water mark, whether in 1901 or 1908, that in 
1911 the land beginning 236 feet south of Atlantic Ave­
nue and extending to the ocean was vested in Aiken, and, 
on the last mentioned day, conveyed to Vare, which be­
came the foundation of the riparian lease to her.

N in t h .

The covenant inserted in the deed from Turner to 
Reichner (Exhibit C 3; C., p. 295) does not control a 
disposition of the questions' involving this case.

This covenant is as follows: (C., p. 15, 1. 10.)

Provided, however, and it is hereby expressly 
agreed and understood, that this conveyance is for 

“a definite tract of land, and that the said party of 
“the second part, his heirs or assigns, derive no title 
to lands oceanward of the tract hereby conveyed 
hy reason of the said Atlantic Ocean at any time in 

“the future encroaching upon said land hereby con-
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“veyed, and upon said ocean receding from lands 
“hereby conveyed the title to said lands oceanward 
“of said lands hereby conveyed remains to said Jesse 
“R. Turner» his heirs and assigns; it is also under­
stood and agreed that in no case shall the said 
“party of the second part» his heirs or assigns, have 
“the right to apply for a riparian grant in front of 
“the lands hereby conveyed, such a right being ex­
pressly reserved to the said Jesse R. Turner, his 
“heirs and assigns; it is hereby agreed that the. pres- 
“ent high water line is oceanward of the lands here- 
“by conveyed, which lands do not border in the At­
lantic Ocean, but that land now owned by Jesse R. 
“Turner in front of lands hereby conveyed do bor­
d e r  on Atlantic Ocean, and that he, the said Jesse 
“R. Turner, his heirs and assigns, have the exclusive 
“right of applying for said riparian grant under all 
“circumstances.”

We contend that the argument of counsel of complain­
ant as to the effect of this covenant is not tO' be accepted 
for the following reasons:

A. The said covenant is a personal one and does not 
run with the lot described in the deed, because it had 
reference to and affected lands which were not the sub­
ject matter of the conveyance.

B. The defendant, Vare, does not claim title to the 
locus in quo by virtue of the deed from Turner to Reich- 
ner, in which the covenant was inserted.

High water linerin 1901, as well as in 1908, was inside 
of a line 314 feet south of Atlantic Avenue, and the 
agreement on the part of Reichner not to apply for a 
riparian grant referred to* land oceanward of the 3 14  feet 
line which was then under water,, the title to which was 
in the State.
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If it be found, as a fact, that high water line in 1901 
was no farther oceanward than a line 275 feet south of 
Atlantic Avenue, Turner had no title to convey to Reich- 
ner, and the covenant would not be enforceable for that 
reason. Vare’s title under such condition, therefore, 
would not be derived through the deed from Turner to 
Reichner. If high water line be established, as a fact, 
outside of the 275 feet line but inside of a line 314 feet 
south of Atlantic Avenue, then L. Irving Reichner be­
came the shore owner, and Turner retained no title to the 
land oceanward thereof, which could be the subject mat­
ter of the covenant.

C. For the reasons stated in a former part of this 
brief, with relation to the effect of the restrictions con­
tained in the deed from Kelly to Hilton (Fxhibit D 2), 
we further contend that, as a matter of public policy, the 
agreement on the part of Reichner not to- apply for a 
riparian grant, or to be possessed of any interest in land 
then under water, is not enforceable, particularly against 
the State.

D. It was not legal for Turner and Reichner to es­
tablish an arbitrary high water line contrary to the fact, 
and in opposition to the well established rule of law as 
shown by the cases herein cited, that where property, no 
matter by what description conveyed, is washed by the 
water, the grantee in such a deed becomes the riparian 
owner, and, under the statute, can be the only one to 
whom the riparian grant can be issued, except after be- 
ing given an opportunity for a term of six months, to ap­
ply for a grant, upon notice given by some stranger.

5
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E. The covenant in the Turner deed is not enforceable 
against the defendant Vare, upon the doctrine of estoppel, 
for the reasons set forth in the cases cited in support of 
this division of the brief.

The following authorities are cited to support the claim 
made in this point.

The leading case on this subject is Spencer’s case, re­
ported in 5 Rep., 16 and printed and commented on in i 
Smith’s Leading Cas., 115. There Spencer demised a 
house and lot to S. for years. S. covenanted for himself, 
his executors, and administrators, that he, his executors, 
administrators or assigns would build a brick wall on part 
o.f the land demised. S. assigned the term to J. and J. to 
Clark. Spencer sued Clark for a breach of the covenant 
to build the wall. The court by the first resolve, held, that 
a covenant only bound the assignee when it was concern­
ing a thing in esse, parcel of demise, not when it related 
to a wall to be built. By the second resolve, they held, 
that if the covenant had bound the assigns by express 
words, it would have bound the assignee, although it was 
for a thing to be newly made, as it was to be upon the 
thing demised, but that if the covenant was for a thing 
to be done collateral to the land, or did not touch or con­
cern the thing demised, in any sort, as if it were to build 
a house upon other lands of the lessor, the assignee should 
not be charged, although the covenant was for the cove­
nantor and his assigns.

The two principles thus settled, have always been 
acknowledged as law, to wit:

That the assignee when not named, is not bound by a 
covenant, except it relates to a thing in case at the time; 
and that when named, he is not bound by a covenant col-
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lateral to the land, but only for things to be done on, or 
concerning the land.

The case of M ayor o f C ongleton vs. Pattison, i o  B ast* 
130, confirms these positions. In that case the plaintiff 
demised to> Clayton, mills in Congleton; he covenanted 
for himself and assigns, to hire m> one to work in the mills 
but inhabitants of Congleton. Clayton assigned to Patti­
son who was sued on the covenant. Held. Although the 
thing to be done was on the premises demised, yet as it 
did not affect the use of them, but only the value of other 
lands of the lessors in Congleton by relieving them of a 
release of poor rates, the Court held the assignee was 
not bound.

In order that a covenant may run with the land, that is, 
that its benefit or obligation may pass with the ownership, 
it must be with respect to the thing granted or demised, 
and the act covenanted to be done or omitted must concern 
the land or estate conveyed.

N ational B ank vs. Segus, 39 L ., 1/3 .

The owner of real estate sold a portion of it, and cove­
nanted with the purchaser that neither he nor his assigns 
would sell any more from off the residue of the tract. Suit 
brought against the alienee of the grantor by the alienee 
of the covenantor. Held. To charge land with the burden 
of a covenant there must be some privity of estate between 
the covenantee and the assignee of the lands so burdened 
(Turner and Vare in this instance) or he will not be 
charged with the covenant. Here there is no privity.

Brew er vs. M arshall, 18  B ., 3 3 7; 19  B ., 537.

A tunnel company, in the course of the condemnation 
proceedings to acquire a right of way under the property
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of a railroad company, executed a covenant that it would 
not at any time thereafter institute proceedings to con­
demn any right or interest whatever under any lands be­
longing to such railroad company lying between certain 
boundaries where the tunnel was located. Held. That 
the covenant was not one running with the land, and there­
fore, did not pass to defendant, who acquired property of 
the tunnel company under foreclosure of a mortgage.

M orris & c . R . Co. vs. H oboken , 68 B ., 328.

In a deed from A. to C. the latter covenanted, for him­
self and heirs and assigns, that neither he nor they would 
claim any damage arising to the land conveyed from the 
building on the adjoining land, belonging to A. of a rail­
road then to be built. C’s grantee brings a suit for dam­
ages. The defendant sets up the covenant as a release. 
Held. The covenant contained in the deed from A. to C. 
was not available by the defendant as a defense for the 
reasons, (1) that the covenant was not a grant of an 
easement, or of a right in the nature of an easement, and 
that if it be a covenant real, it did not at law run with the 
lands and bind the alienee of the covenantor, and (2) 
that the covenant, being contained in a deed inter partes, 
must be construed as a covenant inter partes with A. in­
dividually for- his personal indemnity against the recovery 
of damages from him.

C ostigan vs. P . R . R ., 54  B-, 233.

If the lessee covenant for him and his assigns, that they 
will make a new wall upon part of the thing demised, it 
shall bind the assignee. But if the thing to be done be 
merely collateral to the land, and doth not touch or con­
cern the thing demised in any sort, then the assignee shall
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not be charged, though he be named in the covenant. The 
covenant is a mere personal covenant not affecting the 
thing demised.

Conover vs. Smith, iy B-, 5 1 .
See Anson on Contracts, 307-3 1 1 .

The general rule, except between lessor and lessee, or in 
cases where a right in the nature of an easement is created, 
prevents the burden of a covenant from running with the 
land, even in cases where the benefit might.

Bordentown vs. Anderson, S i L., 434 .

T e n t h .

The riparian lease to Vare cannot be attacked col­
laterally.

Assuming that it has been established in this case that 
Vare was the riparian owner when the lease was made to 
her in 1915, and that Turner was not the riparian owner 
when the lease was made to him in 1914, then it follows 
that so far as the title of the State is concerned, the former 
lease is entitled to be recognized as against the latter lease, 
notwithstanding it is later in point of time.

The State, of course, was not and could not be a party 
to the covenant contained in the Turner deed to Reichner, 
and, consequently, was not bound by the terms thereof. 
The State had the statutory power to make a lease to the 
person who was in fact the riparian owner, and such lease, 
when made, would be a complete acquisition of the State’s 
rights in the lands described therein. In other words, the 
transaction was a perfectly valid and legal one so far as 
the State was concerned, and the defendant, Vare, under
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the terms of her lease, became legally vested with the 
State’s title. It results therefore, that the title of the de­
fendant, Vare, under the State’s grant thus legally made, 
is paramount to any right or interest of the complainant, 
Lambert, regardless of the covenant.

If the covenant ran with the land, or the defendant, 
Vare, was bound by the terms thereof not to apply for 
a grant, yet if such an application be made, and the State 
convey to her its interest in the locus in  quo, this Court, 
in the present proceeding, at least, cannot, in any way, 
according to the established rules of law, make a decree 
which could have the effect of rendering the State’s lease 
ineffectual and void.

We contend that under the cases, the complainant, 
Lambert, is not entitled, by reason of the covenant con­
tained in the Turner deed, to attack collaterally the State’s 
grant:

It has been repeatedly held in this State and elsewhere 
that the validity of the State’s grant cannot be attacked. 
Such grant is from the sovereign power, and is protected 
from collateral attack, except through false suggestions 
appearing on the face of the grant.

G ough vs. B ell, 22 L ., 4 41, 486- 

E lizabeth vs. Central, 53 L., 4 9 1 - 
P olhem u s vs. Batem an, 66 L ., 163.
S o o y  O yster Com pany vs. Gaskiil, 69 A tl., 1064. 

M cC arter vs. Sooy , 75 A tl., 2 11 .

Inasmuch as the only objection urged by the complain­
ant upon this branch of the case against the validity of 
the lease to Vare is that it was secured in violation to 
the covenant contained in the deed from Turner to 
Reichner, it is perfectly apparent that such covenant can-
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not be accepted as the basis of a collateral attack upon 
the State’s lease.

We contend, therefore, that no matter what may be 
the determination of the Court as to the essential time 
for the ascertainment of the location of the high water 
line, whether in 1901 or 1908, the title to the locus in  

quo, at the time of the filing of this bill was in the de­
fendant, Vare, and a decree to that effect should have 
been entered.

E l e v e n t h .

The learned Vice Chancellor erred in permitting the 
introduction, in evidence, of a mortgage dated March 30, 
1903, made by Turner and wife to> Hannah E. Kelly 
(Exhibit C17; C., p. 193, 1. 9), and also erred in permit­
ting the complainant to introduce testimony that the 

• property conveyed by Hannah E. Kelly to Turner, under 
Exhibit C 11, was sold subject to a mortgage.

We contend that it was entirely immaterial and irrele­
vant as to whether or not the lands and premises, on the 
oceanward side of a; line 314 feet south of Atlantic Ave­
nue, were sold by Kelly for cash, or subject to a mort- 
gage, and the complainant should not have been permit­
ted to introduce this evidence.

The petition of appeal alleges this is one of the grounds 
for reversal. (C., p. 4, 1. 16.)

T w e l f t h .

The learned Court also erred in permitting the com­
plainant to introduce conversations between the witness,
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Daniel L. Collins, and L. Irving Reichner. (C., p. 220, 
et seq.)

The petition of appeal alleges this error was one of the 
causes of reversal. (C., p. 4, 1. 30.)

This testimony referred to conversations between Col­
lins and Reichner. There seems to be no ground what­
ever for the introduction of the same. Reichner was not 
a party to the suit, the testimony was not binding upon 
the defendant, Vare, and it was entirely hearsay, and we 
insist that the introduction of this testimony was erron­
eous.

Upon the whole case, therefore, we most respectfully 
contend that the decree of the Court below should be re­
versed.

Respectfully submitted,
Lewis Starr,
Charles C. Babcock,

Solicitors for and of Counsel with Defedant, Vare.






