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New Jersey 
Court of Errors and Appeals 

SUMMONS. 

New Jersey, ss: 

'The State ·of New · J erse -y to the Sheriff 
,of ~1onmouth ·County, G-reeting: 
We ,command you, that yo11 atta -ch 
the rig ·hts an ,d- eredits, money and 

(Seal) effeets, g'Ood.s an 1d, chattels-, land.s and 

10 

tenements of Johanna Fleisehm,an -n, 20 
,defend -ant, wheres,oever they may be 

foun.d~ in your ·County, so that :s.he !b-e a.nd appear 
b,ef ore the ·N e,v J e-rs,ey Supre ime C·ourt to be h.eld 1 

at Trenton, 011 the · Fifteenth . d1ay of Fe1b,ruary, 
next, to an.s,;ver .Jacob i I(. Safris, plaintiff, in a.n 
action at la,v, ito the dama,ge of the said Jacob , K. 
,Safris, plaintiff, , of eleven thou.sand . ,dollars, as is 
said. And in what manner you shall exeeute this, 

· our writ, make a.pp -e·ar to us at the iday and, plaee 
aforesaid; and have you then and there this ,writ. 3

·
0 

WITNES$, W1LL,IAM :S. GuMMER.E1, E .squire, 1C'hief 
Justice of ou.r said ,Siu_p-rem .e Court, at 'Trenton 
aforesaid 1, ,the twen 1ty- :six d1ay of J .anuary, A. D. 
192:6,. 

E:D,W AR ,D J. KE :LLE-HER, 
Clerk. 

Benjamin M. Wein.be-rg, 
Attorn .ey. . 

40 

• 
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20 

JACOB K. 1SAFRIS, 

2 

COMPLAINT. 

Plaintiff, 

vs. 

JOHANN A FL ,EISCHMANN, 

Def enda .nt. 

Action at L,aw. 

·T;he plaintiff, ,J a-c:ob, K. Safris, residing in the 
City of Newark, C'ounty of Essex and ,State of 
N·ew Jersey, sa .ys : 

1. ,On the 13th -d'ay of Augu ,st, l9 i2:5, the plain-
tiff entere:d into a written . contract with the a'bove 
named -defend :an,t, where :b,y tl1e plaintiff agTeed to · 

30 purchase ·, and, the d1efendant a:g-reed to sell, for 
the suim of $50,0010.010, all those certain lots, traets 
or parcels of land ·, lying an ·d 1being in the iBoroug--h 
of Bradley Beaeh, County ,of Mon ,mouth, and 
.S,tate of 1~ e,v .J e·rsey, kn .own as lots #14·4, 145-
and 14,6-, on the- official map of the afore-said . Bor--
ough of Bra :dley Beaeh, a.n,d 1being the sam.e p,rem-
ises eonveye ·d· to the ,defendant by d·e·eds , reeord1ed, 
in Book 7710, page 9191, Book 6fi4, p·age 981 and · Book 

40 577, pag ·e 1021 -of Dee-ds in. the Monmouth c ·ounty 
Clerk's Office. 
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Complain,t 

2. :T·he plaintiff p,aid as a. deposit 011 account 
of the aforesaid . _pu.rcha.se price, . at the · tim .e here-
in1b,efore mentioned, the sum of $i5,000.00·, the re-
ceipt of which ,was acknowled ~ged . ·by ithe d1efen,d:-
ant. 

3. In accordan 1ce ,vith the terms of the afore-
said ' 'a1gTeem .ent, it was furthe-r provide -d that the 

. d·eed to ·the said · prop -erty .should . b-e delivered and 
received( at the office of William J. 1Blair, Profes--
sional Building, As !b,ury Park, New Jersey, on or 
before the First 1day of N ov·em-b,er, 192:5,. 

4. By mutual eons,ent of the plaintiff and the 
defenda ,nt, the tim ·e fixed for ,delive-ry of the deed 
vras- extended to the 13th day of J anua.ry, 1912i6. 

5. ·On the 13th ·day of January, 1912,6, plaintiff 
ap1Jeared · at the · offi:ee of William J. Blair, at the 
af oresaid 1 b,uildin _g, betw ·een 1· the hours of ten 
o 'eloc-k i11 tl1e forenoon an ,d four o '-clock in the 
after110011, and te11dered to the d·ef e11d·a.nt, the 
balance of the- p-urel1a.s,e priee, in accordan :ce with 
the terms an •d conditions of . the aforesaid agTee-
ment. 

10 

20 . 

6. Defendant refused to accept the b,alance of 30 

the p11rehase pt·ice •d11e her, te-nd1ered1 a.s afore-
said, a11d refused · to convey in accorda .nee with 

. . 
the terms a11d . .condiitions. of the agree :1nen.t n1en-
tioned, a.s aforesaid. 

7 ... AJthou ,g·h plaintiff demanded from the said 
d!ef end 1ant the said · sum of $5,,1000.·00, so p·aid to 
her a:s. a.fores.aid ', the· s-aid 1def end'ant refused and 
still does refuse t.o pay to the . said plaintiff, the 40 
Sl1ill of $5;,oo,o.oo, so paid to her a.s afore said. 
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Complaint 

Plaintiff demands as d·amag'Hs on this eount, the 
Slllli of 1$51,0001.00, ·being the amount of the d1e-posit 
aforesaid, together with . interest an .d 1costs of suit. 

1The plaintiff rep .eats all of the allegations of 
the- fore going count, makes , them , a pa.rt hereof, -
an ,d further .says: 

1. By reas,on of having : entered into the · afore-
said a_greement, plaintiff was o!bliged to a.nd did 
make an examination . of the title to the premises 
,P·u:veha.sed by him, as afore said ·, an ·d· was Oib1liged 

20 to incur disbursements for the same, the reason-
aib1e value of whic.h is the su1m. of $31501.010. 

Plaintiff demands as , ,d1ama:g·es 1 on this count, thH 
sum of $135i0.00:, tog ·ether wtith interest and . 1cosits 
of suit. 

B1E:NJAMIN ' M. WE 1INBERG, 1 
Attorney of Plaintiff. 



vs. 

5 

ORDER. 

Ess.Ex ,CouNTY 

Plaintiff, 

JOHANNA FL ,EISCH .MANN, 

D 1efendant. 

10 

Aiction at La,v 

·T'he writ of attaiehm .ent in : this case :h·aving been 
returned served iby the !S1heriff of the iC'ounty of 20 
M,on:mouth, to the p•resent term .d·uly exeeuted, and 
no appearance havin :g !been entered in the said· 
cause ·b•y the ·def en,dant, it is on this, 13:th •day of 

in the year Ninet~en H .un -drred and Twenty-
.six, on motion of Benjamin M. Weinberg, attor-
ne~y of plai11tiff, ·Onn ,ERE ,D, that a notic _e of the is-
suing of said , attaeh ,me11.t at w·h.ose s,uit, against 
,vhose estate, for w·hat sum and when returned 
shall .be pu1biisl1ed in the '' As:b,ury Park Press,'' 

30 once a we·e1k: for four .suecessive weeks, anrd it is , 
further 0RDEREn that vV ard · Kremer of As,b,ury 
Park, N. J., be ap.pointed 1 au -ditor to adjust and 
aseertai11 the amo11n,t ,due to the plaintiff a.n·d each 
of the applying· ,creditors. 

Dat ed ~larch 13th, 1912:6. 

WM. S .. GUMME .RE ., 
Chief Justice. 40 

/ 



10 

20 

30 

40 

6 

NOTICE OF APPEARANCE. 

(Filed fby ·C·onsent .Ju .ne 12/19:26)' · 

·NE ,W J .E.R:SE,Y :S'UPRE:ME : -COURT ' 

JACOB , K. 1S ·NFRIS., 

Plaintiff, 

Aetion at L,aw 
Attachment 

JOHANNA .FLEISCHMANN, 

·D·efen ,d1ant. 

'The defend:a .nt 's ap :p·eara·nee: to the suit of 
J acob 1 K. 1Safri8', the- plaintiff above named, a.n1d· 
of any applyin,g ereditor thereti.n, is hereby en-
tered ·. 

ANDR .E,W & 'T·UME:N, 
Attorneys- for · Def en-d·ant, 

,, . 

3108. Kinmonth Bldg., 
As1bury Pai,k, N. J. 



' JACOB K. :SAFRIS, 

vs. 

7 

ANSWER. 

EssEX ,c ·ouNTY 

Plaintiff, 

JOHANN A FLEISCHMANN ', 

D·ef enda.n t. 

10 

Action at L,a.w 

Defendant, J ohapna Flei8chmann ,, residing in 
the Boro~g ·h of Bra .dley B:ea,ch, ·County of Mon- 20 

mouth, and1 State of New Jersey ans ,werin ig the 
first cou•nt of the complaint says; 

(1) Paragraph (1), (2,), (3), and (4:) of tl1e 
con1plaint is admitted. · 

('2') Ans-,vering~ paragra .p;h ( 5i) of the ,complaint 
tl1iis def en,d·an.t admits that the · p1aintiff appeared 
at the _office of William . J. Blair, 'bl1t ,denies that 
tl1e said, plaintiff tend :ered . to the !defend:ant the 

30 balance of the purehase p-rice ref erred to in saidr , 
· parag-raph; b•ut on the contrary this defendant 

states that the said d.ef en·dant was at the .said 
office afore.said, at the time an·d place aforesaid, 
an ,d te11dered· a d,eed) in , aecorda .n:ce with the terms 
of the contract referred, and · ,vas, read :y, a:b,le, 
and ,villing~ to •Carry Ollt the ·sam .e, and , made known 
the same to the plaintiff; an ·d the plaintiff at the 
time a.~·d· place · aforesaid .aJb,solutely refused to 

40 carry 011t t.l1e ter 1ms of the af oresaidi agreement, 
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A.ns1w·er 

and inf armed the def en,dant that the d·eal was- off, 
and thereupon left said office. 

(8) Answering p·ara,g:rap·h (6,): this ,defend .ant 
denies that the plaintiff tendered .her any part of 

10 the · ·purchase price in accordance with .the a.gree-
m.ent referre-d to in this. paragraph t>,ut on the 
eo11trary this ,d1ef end·ant states that she 1Was then, 
an.d ha.s always. 1been ready, aible, an•d· willing to 
convey the s,aid .premis.es to the plaintiff in a:e-
cordanee with the 1 terms, and condition 1s of the 
agTeem:ent rnentione-d in the para :g·raph. 

( 4) Para .grap ·h (7) of the complaint is denied. 

2o AN1S1WERING 1S1E,C:OND ·COUN·T O·F · THE 
1CO·MPLAIN·T1

• 

30 

Defendant rep •eats all of the allegations of the 
fore going anff\Ver and makes them a part hereof, 
and further an,s,vers : 

(1) Answering paragrapl1 (1) of the second 
eount this -d:efen:dant denies t}1at tl1e plaintiff has 
i11c11rred any expe11ses 1b,y reason of any a:cts of 
this defend .ant, 1becal1se she states that s,he wa.s, 
an,d has al\\rays 1been ready, willing, an•d aibie to 
earry out the terms. of the a,greement ref erred to 
i11 tl1e first eount of the complaint. 

By reason of a further and additional -defense 
th1is d·ef e11dant stat.es that the .compiaina .nt never 
tendered( himself a.s. ready, aible, and willing to 

.. 40 ea.rry out the agreem.ent referred · to in the firs.it 



eount of the c:01mplai11t., and also did exp-ressly de-
clare on J anu ·ary 13th, 1912•6i, that he would not 
carry ol1.t. the terms of the s1aid 1 contraet or a.gree-
ment existing · ib,et 1ween the piaintiff an·d defend-
ant unles ·s the defend .ant would m:ake material 
change.s therein which would he ,contrary and for- 10 

eig·n to the a:greem .ent at th ·at time existing· 
bet,veen tl1e plaintiff and def enda .nt. 

'T'his defen ·dan,t as a further an,d· additional 
defense says that she was rea 1dy, able, and: willing 
and te·nd 1ered a prope-rly execute •d· deed · to the 
plaintiff for the property w·hich is the sub .ject 20 

matter of this ·actio11 in. strict a.eeord:ance with the 
terrDs and conditions of the ag~reement existing 
betv1een the p1aintiff: and · the ,def en1dant, and that 
the· plaintiff tl1ereup-on ·refus •e,d. to aecept the 
san1e; and further this defenda .nt ·says 1 that no 
mo11ey was ever tend ·ered· .b3r the plaintiff to the 
d1efendant, neither did he tender a.ny exeeuted 
mortg~age to this .def en·danit in ·aecord ·ance with 
the terms an,d eonditions of the a,greement. exist- 30 
ing :b.etween the parties. · 

By way of counterclaim against the plaintiff, 
this d·efendant says ·; 

(1) On or a:bout August 18th, 19·2:51 the plaintiff 
agreed to purchase from the •d·ef endant property 
,vhic:h is referred to in p•ara .graph (1) of the first 
count of the .co1npiaint. 

(2) In accordance with the te-rms-and ,conditions 40 
of the said1 contra:et pog;s-ession 1of the p-roperty 



10 

was to be given to the plaintiff on the first day of 
N ovem,ber, 19,2:5,. 

(3:)1 Relying upon the same, an ,d in order to 
vaeate · the said premises so that the : plaintiff 

10 mi .g'ht have poss-ession of the 1m. this :def en-dant sold 
out at pu 1biic au,ction divers qua .ntities of valua-
b,le furniture to the value of '$315010.00 an:d for 
which this def end ·ant reeeived ' the sum of $-300.00. 

( 4) Also by reason of the existence of the con-
tract of s,ale existing :between the plaintiff and the 
defen -d1ant, and · the fa .ct that this p-rop-erty was 
.sold through the efforts of a. real estate agen,t to 
whom if the sale was eonsum,ma.te -d, this defend-

20 ant was o!bligated to .p,ay the sum of $18:510.00, an:d· 
"'rhich sum this d.ef en-dant has paid :, and lost 
throug·h the failure of the plaintiff to ea.rry out 
the term:s of the said· -contract of -s,ale existin,g 
,between the plaintiff and the def en-d)ant. 

This defendant .claims as, dam :ages on her 
counit.erclaim the sum of $,51,01510.00. 

ANDRE,W, & 'T'UME :N, 
Attorneys .for ·D·efendant. 
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· REPLY TO ANSWER AND ANSWE·R TO COUN-
TERCLAIM. 

\ 

JACOB K. 'S IAFRIS, 

Plaintiff, 

vs. 

JOHANN A FLEISCHMANN, 

Defen ,dant. 

.LL\.ction at Law 

The plaintiff replies to ,defenda .nt's ans .wer to 20 

the First 1Count of the complaint filed herein, , an,d, 
says: 

He d,enies the allegatiqns in Para _gra ,phs- ·2, and· 
3'. 

Plaintiff replies . to -d1ef endant '-s, ans ·we-r to the 
seeond count of the comp1aint, and says,: 

He denies each and every alle _gation therein 
stated. 3, O 

Plaintiff replies to ,def en,dant 's First Defense, 
and says: 

He denies ea-ch an-d· every alle :g·ation in said 
defense eontained. 

Plaintiff replies to defendtant 's 1S1eeond Defense 
and says.: 

He denies eaeh an :d1 every .allegation in s,aid · 40 
defense contained. 
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Reply to An ,s1-D·er a,n.d An .sivier to Cou.nterclaim 

By way of a.ns1vver to counterclaim a;ga.inst this , 
plaintiff, he says: 

1. Parag ·raph 1 is admitted. 

2. Paragraph 2 is a.dmit.te ,d. 

3. Plaintiff has no k:nowledge or information 
sufficient to form a !b,elief as to the allegations in 
Para .gra .phs 3 and· 4, and ' the ref ore, ,d1enies the 
sam :e. 

Plaintiff here !by ·gives, notice that he reserv ·es. 
the ri1g·ht to m.ove, at or b-ef ore the trial of the 
aJbove said cause, to strik :e out. the allegations in 
Paragraphs 3 and : 4 of defendant's 'countel}claim, 
upon the gTound that the same fails to ,disclose 
.any rig·l1t. of reeovery a:g,ainst the said plaintiff. 

BE :NJ M. WEIN ;B1ER1G, 
Attorney for Plaintiff. 
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ORDER SUBSTITUTING DEFENDANT. 

EssE,x CouNTY 

JACOB K. SAFRIS, 

Plaintiff, 

v.s. 

JOHANN A F :LE.ISCHMANN, 

Diefendant. 

\ 

Action at La,v 

10 

It 1b,ein :g sug ,geste •d· to the Court that the d.ef en ·d~ 
ant, Johanna Fleischmann has, since the issue ?. O 
joined · in the a:bove said cause, died, and it ap ·p·ear-
ing to the Court tl1at Paul W. Fieiseh ,m.ann, is the 
exeeutor of the E 1state . of the said Johanna 
Fleiscl1n1a11n, 

It is hereby 0RDE ,RED, this 19th day of N ovem-
ber, 19127, that the s,ai,d Paul W. Fleiseh 1mann, as 
Executor of the Estate of the said Johanna 
F'le:ischmann, ib,e and : he is hereby mad ·e the 

' d1efend .ant in the a:bove said · ,cause in the pla ,ee of 30 
the said J oha11na Fleisehmann, deceased. 

L.et the a1b1ove Order fbe entered · upon the min-
utes of tl1is •Co11rt and' file.d. 

(Signed) WILLIA~1 S. G·Ul\fMERE, 
Chief ,J ustiee New J e-rsey 

S11prenTe ,c·ourt. 

40 
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,Ve here !b,y cons ,ent to the m.a·king an .d entry of 
tl1e a:bove stated Order. 

('Signed) BEN .JA .~IIN M. WE1NBE 'RG, 
Attorney of Plaintiff. 

ANDR .EW & 'TUME ·Ni, 
Attorneys · of Defen idant. 

AMENDED ANSWER AND COUNTERCLAIM. 

EssEx c ·ouN'TY 

JACOB K. ,SAFRIB, 

Plaintiff, 
vs. 

P.Au·L vV. FL1ETSCH1\1ANN, Exec- Action · at Law. 
utor of the Es ,tate of Joha11na 
F'leisehmann, D·ecea.sed', 

Defenda11t. 
30 ____________ ! 

40 

Defendant, Paul W. Fleiseih 1mann, Executor of 
the E .state of ,Johan11a Fleischmann, Deceased, 
residin1g' in the City of Nevv York, ·County of New 
Y orrk, and State of iN ew York, ans'wering the first 
eount of the complaint says: 

(.1) Paragraphs- (t), (2'),, (3), and (4), of the 
complaint is a,dmitted. 



(2,) Ansv\rering para ,g-raph ( 5) of the complaint 
this 1 defen •dant ad·mits, that the, plaintiff app -eared 
at the office of William J. Blair, b,ut :d)enies. that 
the said . plaintiff te·nd'ered to the defen -da~t the 
b,alan.ce of the purchase price ref erre -d to in said 
paragraph; but on the 1eo"ntrary this def en,dant 1 O 
states that the said defendant was at the· said 
office aforesaid, at the time and1 place afore.said, 
and tendered a d.eed, in aceor;danee with the terms, 
of the contract ref erred to., and was . ready, aible, 
and : ,villing to ,carry 011t the same, and ma ,de 
known the same to the plaintiff; and · the plaintiff 
at the ti;me an.di pla'Ce afore said a;b,solutely refused 
to carry 011t the, terms of the af ores ,aid, agree-
ment, and informe 1d the defe .ndant that the d.eal 20 
vvas-off, and thereupon 1 left said · office. 

(3) Ans·v,erin_g· paragrapl1 (6) this ,defendant 
de11ies tl1at tl1e, plaintiff tendere •d Johanna 
F'leiseli,mann, decease -d1, any pa .rt of the purchase 
price in accord,a11ee vvith the agreement ref erred 
to i11 this paragraph b11t on the contrary · this 
defen ,da11t states tl1at she was then, and has al-
,vays ,b1een ready, a!ble, and willing to convey the 
said premises to the plaintiff: in a.ccordance with 30 
the terms and c:011ditio11s of the ag·reement men-
tioned in this paragraph. 

(,4) Paragrapl1 (7) of the complaint is ,d·enied ·. 

PiNS¥1ERIN,G SE :COND 1C1OU'NT O,F' TiH'E· · 
COMPL 1AIN 'T· 

D1efendant repe.ats all of the alle :gations of the 
foregoing answer and 1 

1makes. them a part hereof, 40 
a11d f11rther answers: 
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• (1) Answe-ring p-aragTap ,h (1) of the second 1 

cou11t tl1is d,efendant denies that the plaintiff has 
incurred a11y expensies :by reason of a11y acts of 
tl1is 1def endant, 1b,eieause he states that s.he wa:si, 
and ha.s al,ways !been ready, . willing ', an-d a!ble· to 

IO carry out the terms of the agreement referred to 
in, the first count of the complaint . 

By reaso11 of a further and . additional defense 
this defendant states that the complainant never 
tendered . him,self as rea·dy, able, and willing to 
carry out the a.greement ref e-rre,d to in the first 

20 ,count of the complaint, a.ndi also did . expres~ly 
de:clare on J an.uary 13th, 19:2:6-, that he would : not _ 
·carry out the terms , of the : s-aid agreement or con-
tract existin 1g 1b·etwee-n the plaintiff and: d.ef endant 
unleg,s t11e defenda.11t ·,vould m,a1re material 
chang~es therein ,vhich would be :c:ontrary a.nd for-
ei_g'n to the a1g-reement at tl1at ti1ne existin :g 
b-etween the .plaintiff an ,d defendant. 

30 

40 

'This d1efendant as a f11rther and ad·ditio11al 
defense says that she, Johanna Fleis 1ehmann, 
d:eeease•d, vvas ready, aibie an.d, willin :g a.nd ten ,d,-
ered a prop •erly execute -d ,deed to the plaintiff for 
the property w·hich is the .sub.jeet matter of this , 
action in strict a,ccordance with the terms and , 
eo11ditio11s of the agreement existing ;bet ,ween the 
plai11tiff and 1 the def end.ant, and that the plaintiff 
there11p,on ref\1;sed. to aeeept the same; an•d further 
this •def end·ant says , that no money ,vas ever tend-
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ere,d 1by tl1e plaintiff to the defendant, neither did : 
he tender any exeeuted m:ortgage to this d.ef e-n·d:-
ant in a.eeord1anee with the- terms and : conditions-
of the agTeeme-nt existin _g· fbetween the parties. 

·BY WAY OF CouNT ·ERCLAIM a,gainst the plaintiff, 
this def end·ant says: 

FTR,ST COUN·T· 

(1) On or about. August 18th, 192fi, the plaintiff 
agree-d to purchase from the def end·a.nt, Johanna 
Fleisehm .ann, deceased, property which is 
referred to in para ,grap •h (1) of the first count of 
the complaint.. 

10 

(2) In aecor ;d:an:ee with the terms and . conditions . 20 
of the s-aid -contract poss,ession of the property 
,vas to 1b!e ·given to the plaintiff on the first ,day 
of N ovem:ber, 19•215·. 

( 3') R.elying ' u_pon the ·same, and in ord ,er to 
· vaeate - tl1e sa~d pre ,mises so that the plaintiff 
mig·ht have possession of them this defend ·ant sold 
out at public. au -ct.ion ,d1iver.s quan.titiesi of valua :ble 
fur11iture to the value of $850,0.-00 and for which 
tl1is. defen ,dant received the sum of $3100.00. 30 

( 4) Also b,y reason of the existe -nee of the -con-
tract of sale exis,ting ib,etween the plaintiff an·d the 
-defe11da.nt., and the fa -ct that this property was 
.sold1 througl1 the efforts of a real est.ate- ag•·ent. to 
vvhon1 if the sale was -consummated .. this -def end-, 

ant was obligated· to pay the sum of $18:510.·00 and 

' 

vvhi'ch sum . this ,defe11da11t has , _paid, and lost 
throu1g:h the failure of the plaintiff to carry out 

40 the ter1ns of the said ,eontraet of s.a.le existing 
bet,veen the plaintiff and . tl1e ,defendant. 
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This def end 1ant claims as damag ·es on the first 
count of the counterclaim the sum of $5,0fi0·.O0·. 

S1E 1C1OND 1C'OU·NT 

10 (1) 011 tl1e 13th day of August, 1'912:51 the plain-
tiff agreed 1 to purchase, and the d,efendant, 
J oha1111a F1eischm .ann ·, 1deceased, agTeed to sell the 
property '"rhieh is tl1e· subject matter of the plain-
tiff '.s complaint, for the sum of $510,000.·00. 

(2) On the 13th d.ay of J an·uary, 192:6, the plain-
tiff and t11e ·defend .ant met at the- office of William 
J. Blair in the ,City of As 1b,ury Park; and the 
d1ef e11dant, thereuJ)on, tend 'ered to the plaintiff a 

20 warranty d·eed for the p,roperty afore said · in 
a·ccordanee ,vitl1 tl1e terms a.nd eonditions of the 
contract of s.ale existing 'b-etween the respective 
parties; that the plaintiff, tl1ereupon, refused to 
accept the · said . deed from . the d·efendant, an ,d 
stated · that he was 11ot goi11g· to carry out the 
:d1eal, a11d thereupon, left the office of the said 
,Villiam .J. Blair aforesaid'; that the ,defendant 
has been rea •dy, and willing at all times to carry 
out the terms of the said contract of sale agreed 

3 O betvveen the parties hereto, to all of which the 
p1aintiff had k:n·owled,g'e. 

(3) T1hat 'between the dates of August 18th, 19125 
and . January 13lh, 1912'6: tl1e value of the prop-
erty vvhieh is· the su1b,ject matt.er of this suit ha ,d 
decreased in value $,10,000,;00, and , at this tim ,e 
has decrea se:d in a larg ·er amount; that iby reason . 
of the breach of .contract 011 the p·art 'of the plain-

40 tiff in refusin .g to carry out the terms of the eon-
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Answ ·er to th,e S 'econ,d CoW11iit of Defen ,dant's 
Counlerolarimi 

tract of siale d,a ted Au ,g,ust 13th, 1912:5,, which i8 
ref erre ,d to in· the plaintiff's complaint, this 
def en,dant has been damag ,ed. in the sum of $10, ... 
000.0:0. 

'This defendant elaims a.s ,damages on the see-
-ond count of the ,eounteficlaim , the sum of $101

,-

000.001. 
AND ;REW & T'U.ME:N, 
Attorn .eys of Defendant" 

ANSWER TO THE SECOND COUNT OF DEFEND .. 
ANT'S COUNTERCLAIM. 

JACOB K. SAFRIS, 

Plaintiff, 
vs. 

PAUL W. F'.LErscHMANN, E'xee-
1 
Aetion at L,aw 

11tor of the Estate of J ol1anna l 
Fieischmann, deee ·ased, 

D·ef end,ant. , 
I 

I 

The plaintiff replies to the Amen,ded Answer 
and · 1Counterclaim . of the d:ef endant filed herein, 
and says: 

10 

20 

30 
, 

40 
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'J.Q kJ ) 

An ,SW"er to thB Secon ,d Cou1nl of Defen ,da-nt's 
Coun.terc:laim1 

1. He admits, Paragraph 1 of the 1S1econd1 Count 
of defen ,dant':s Amended ·Counterclaim. 

2. He denies Paragraph ,2 thereof. 

3. He d'enies Paragrap •h 3 thereof. 

Plaintiff hereb ,y ,gives notice that at the trial of 
the above said eause, he will move to strike out 
Para1gTaph 3' of ,defen ,dant 's Seeond c ·ount to his 

20 Amended 1Counterclaim, upon the ground that 
said1 defendant is not entitled a:s. a matter of law, 
to the ,da .mag ·es, therein . m,entioned. 

B:E:NJ AMIN M. W,EINBE iRG, 
Attorn ·e_y of Plaintiff. 



JACOB K. SAFRIS, 
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POSTEA. 

Plaintiff, 
. vs. 

PAuL W. FLErscta:MANNb Exeic- A'Ction at Law 
utor of the Estate of Johanna 
Fleis-chmann, ,deceased, 

D'ef end ·ant. 

10 

This action was tried .before Jud :ge William . A. 20 
S1mitl1, 'Circuit 1C'ourt Ju,d,ge, . to whom the , said 
caus,e wa.s ·duly referred for trial, ,with a jury, in 
the preseniee of the counsel for the res-p,ective 
.P·artie.s, at the E ·ssex Circuit, on· F 'e;brua.ry 3.rd., 
1928. . 

-
Upon the 1Court 's direction, a v·erdict was rend 1-

ered a_gainst the p1aintiff a.n,d in favor of the said 
defendant, on the plaintiff's claim against him, 
and : a verdict was als.o directe,d in favor of the . 3 O 
plai11tiff a.nd against the said defen ,diant, . on 
defenda11t's counterclaim ag·ain·st the said · .plain-
tiff. 

WM. A . . S:MI'T'H, 
Jud ·ge , Circuit Court. 

40 
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,JACOB K. S ·AIFRIS., 

vs. 

22 

JUDGidENT. 

Plaintiff, 

Action at Larw 
PAUL W. FL1E,ISCHMANN, Exec.- On Post.ea 

utor of the E :state of Johanna 
Fleis,chmann, ,de.cease-d, 

Defendant. 

It is ordered . that jud)gment ·b,e and heTeby is 
entered in favor of ·def end ,an ,t and against the 

20 plaintiff on the plaintiff's complaint, an -din favor 
of plaintiff and against the def e-ndiant on . the 
,defen -dant's ieounter ,claim ., without costs. 

30 

40 

Entered February 11, 1912,8. 
O·n motion of 

No Costs. 

BE;NJA1VII1~-1\{. WEINBER .G·, 
Attorney for Plaintiff. 

._AND ·R.E 1W & ·TUM·E·N, 
Attorneys for Defendant. 

A true cop-y. Fred L. Blood,good, Clerk. 
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NOTICE OF APPEAL. 

ESSEX C'OUNTY 

\ 
\ 
\ 

Plaintiff, 
vs. 

PAUL W. FLEJSCHMANN, Exec- Action at Law 
utor of the E ;Sitate of Johanna 
Fleiseh ·mann, -deceased ·,. 

Def end 'ant. 

10 

To Stein ,, McGlynn & Ha(Yl)nooh, Attorne(JJ'S of 20 
D-ef endant :: 

'TAKE NoTicE, that the a,bove- plaintiff, Ja .cob K . 
. Safris, ap .peals- to the Court of E ·rrors , an ,d 
Appealsi in the last resort in : all ca.uses in . New 
.Jersey, from the whole of the jud ,gment entered 
in the alb,ovei entitled cause in the New Jersey 
,Sup -reme · 1C'ourt, E'ssiex ·Circuit. 

BE :NJ ·AMIN ~1. WEINBE -RG, 
Attorney of Plaintiff. 

30 

40 
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GROUNDS OF APPEAL. 

N·EW JER :S·E·Y 1COUR,T· OF E'R,RO·R1S· AND 1 

APPE ·ALS· 

JACOB K. SAFRIS., 
1 o Plaintiff-Ap ,pellant, 

vs. 

PAUL W. FLEISCHMANN, execu- Action at L,aw 
tor of tl1e estate · of Johanna 
Fleis ,chmann, de 1ceased, 

Def end·an t-A p:pellee. 

To Stei •n., McGlynn & Ha 1nrn,och1, Attorneys of 
2 0 Defen id.an.t: 

30 

·T'he plaintiff-appellant, as an •d for his :g·roun,ds 
of ap .peal from the judgment ente ·red against him 
in the a:bove eau se, here 1b,y sp·eeifies an ,d assigns 
the following ·: 

1. 'Tl1e Court erroneously dire :cte ,d the jury t,6 
:bri11g· in a verdict in the · a 1b.ove said cause in favor 
of tl1e defendant, Paul W. Fleischmann ·, ex.e-cutor 
of the Estate ,of Johanna . Fleischmann, deceased, · 
and against the plaintiff, Jacob , K. ,S1afris. 

2. The Court erred in re.f11sing to direct a ver-
dict for tl1e said · plaintiff ag~ainst the said def end \-
ant, for tl1e a•mo11nt proved iby the plaintiff. 

3. 'The C·ourt erred in not submitting tl1e ques-
tions involve ,d in the said : caus:e to a jury for its 
d + • t· e Lerm1na 10n. 

40 Dated: April 2'lst, 19128. 

BENJAMIN M. WEINBER:G, 
Attorney of Plaintiff- ·Appellant. 



JACOB I{. ;SAFRIS, 

vs. 
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TESTIMONY. 

EssE.x CIRCUIT 

JOHANN A FLEISCHMANN. 

Action at Law. 

Before HoN. WILLIAM A. ,S:MITH, J., and· a. jury. 

10 

For the plaintiff ap :p·ears B!enjamin . M. Wein- 20 
·b,er ig. 

F :or the •defendant appear A11d1rew & Tumen ,. 
(By E ,d,vard R .. McGlynn.) 

( A jury is called and s1wnrn.) 

l\1r. \¥ ein ·b·erg ope11S' for the plaintiff. 

11r. ~1:eGI~ynn opens for the defendant. 

At 011e o 'cloc ,k, p. m., a recess ,vas taken for one 
hour. 

After reees.s. 

The 1Court: I suppos.e we had · better enter on 
the recor •d that the cop •y of the amend .ed answer 
not in the transcript may 1be u.sed and; that there 

30 

is a reply joining issue. 40 
Mr. McGlynn: Yes, sir. 



26 

Maurice J. Zuoker-D ;irect 

l\1AURICE J. ZU,CKE .R sworn in behalf of 
plaintiff. 

Dire 1ct-exan1in .a tion by Mr. vV ein 1b·er .g: 
Q·. Mr. Zucker, you are · an attorney at law of 

, 

10 the State of New Jersey1 A. I am .. 
Q. And : you have :been pra ,cticin :g how longf A. 

It will be ten years this- eoming June. 
Q. Your offi1ee is in the City of N e-wark 1 A. 

~T • 
i es, sir. 

Q1
• Have you speeialized in any 1b.raneh of the-

la,v 1 A. I have. 
Q!. Whatf A. R .eal estate transa ictions. 
Q'. What has- :b,een , your e-xp,erienee in real es-

20 tate ·matters1 A. Well, particularly ,durin .g the · 
last four or five years I have b-een drawing con-
tra.ct.s for the purchase an ,d1 .sale of real esta.te-
and · having titles exa ,mined, which constitutes , 
praetieally seve11ty pe-r cent ,of my pra:etiee. 

Q. Y 011 rep-res-ented the p1a:i11tiff in this . ease, . 
J aeo:b, I{. Saf ris, for the purpose of searching · the 
title of certain premises that he purchased from . 
011e J ol1anna , Fleis-chman .n 1 A. I did. 

3 o l\1r. W einiberg: I offer in evid .ence con-
tract 1b,etvveen Johanna E1 leisch imann an ,d 
1J aeo ·b· I{:. Saf ris. 

('The same is received· in evidence and ; 
marked Exhibit P-1.) 

Q1
• Were you present at the time this -contraet 

,vas drawn1 A. Yes, sir. 
·Q1

• \!/he r e ~ ..LL\_. 1\1r. Blair's offiee, Professional 
Buildi11g, :Cook Avenue, Asib11ry Park. 

40 Q. ¥Tho is . Mr. £lair~ A. He is, the attorney 
who represented t .frs. Fleischmann in this deal. 
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Maru,rice J. Zucker-Direct 

Q. After you o!btaine,d , this contra-ct, what did 
you do in the matterf A._ I ordered an , examina-
tion of the title from , the · Mon imouth Title 1C'om-
pany at Freehold, N,e,v Jersey. 

Qi. Without ref erring to that, after you 
receive-d 1 the report fron1 the Monmouth 'Title 1 O 
Comp ,any -did · you do anythin )g to check it up.f 
A. I ,vent through the aibs.tract that ·w·as ,given to 
,me. I received the a:bstraet- in the early pa.rt of 
November, either tl1e 1st, or 2'nd or 3rd; I don't 
remember V\1hicl1 it wa.s. When I had finished 
going~ through the a1b,s,tract I wrote a. letter to 
vVillian1 J. Blair, the attorney of Mrs. Fleisch-
ma11n-

Q. On ,vhat datef A. Novem iber 4, 19!25·. 

1\1:r. Weinb -erg: Have you that, Mr. 
l\fcGlynn 1 

l\fr. I\ifeG-lyn11•: Yes, sir. 
'1111e Court: That is to Mr. Blairt · 
1Vitness: Yes ,, sir. 

Q1
• I s110,v you a letter an .d, ask you if you ree-

ognize tl1at as the letter ,vhich you wrote. A. 

20 

'Tl, t . "'-h l tt , . h I t '1-na 1s t e .1e. er wn1e wro e. 
30 Q,. Before asking · afbout that, will you look at 

the agTeement, Exhiibit P-1, an .d. tell me when, 
according to the terms therein stated, . the s.ettle-
111ent vvas fixed;. 

I\ir. l\f.eGlynn: I object to that. The con·-
traet speaks for itself. 

T'he ·Col1rt: I v1ill allow it. 
WitneHs: I11 the agreement it recited that 

1,1rs. Fl eisehman11 vvould conve~y the prop- 40 
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Mau.rice J. Zucker-Direct 

erty b•y ·d·ee·d of ·warranty free from all 
eneumbTances on or ·before the 1st .day of 
November. In the 1body of the agreement 
that cla .u·se w·hich stat.es where the deed 
was to !be deliveTed · and w.hen, it said 
:between the hours of ten in the forenoon 
an•d four o 'iclock in the afternoon on the 
date ,of ·settlement ne·xt ensuing the .d·ate 
heTeof. 

Mr. W einber ,g:: I off er in evidence letter 
d·ated · N ovem1b,er 4, 192.5, to William J. 
Blair, Esquire, which letter has- just been 
·han •de,d to ·me b,y Mr. McGlynn of coun:Sel 
for the defense. 

( The same is received in evidence an .d 
mar 1ked. Exhi fbit P-2.) : 

(Mr. Weiniberg reads E·xhi ibit P-:2 to the 
jury.) 

Q1
• Did you receive a reply to that letter 1 A. 

I •do11 't know whether I did or not. I d·on 't seem 
to have a cop·y of one here. 

iCl. Then what wasi the next communication 
between you an,d Mr. Blair on the su 1bject 1 A. I 

30 received a letter from Mr. !Blair on Novenib ·er 14, 
19,2:5-

40 

'Q. \Vait a minute. Before th .at, w·as there any · 
other comm.uni ,cation !b.etween you an,d Mr. Blair, 
that is, i11 the interim~ A. I imagine there was. 
I ma .y have 'called him on the telephone and · he 
called · ·me, :~ut I have no rHcord of any letter. 

Qi. You can't recall an,ythin
1
g in !between-any 

conversation or other,vise1 



Ma-itJrice J. Zu,e:ker-Direct · 

By ~Ir. l\feGlynn: 
Q. Have you the letter dated . Novem :b•er 14th~ 

A. Yes, sir. 

By 1\1:r. Wein:berg: 
Q. I show · you a lette-r on the letterhea ,d· of Wil- 10 

liam J. Blair, dated N ovemiber 14, 19,2:5. C'an you 
identify that~ A. Yes, I received · that letter 
from 1f r. Blair. 

Mr. Wein 1ber1g: I -offer it in evid .en:ee. 
Mr. ~IeGlynn: No objection. 
(:Same is receiveid in evidence an -d 

mark:ed Eixhibit P-3..) 
(:~1r. W ein :b,er _g· rea -dSi E -xhibit P-3 to the 

jury.) 20 

Q1• vVha.t was th ·e re :sp ,011se, if any, to that let-
ter? A. I have no letter responding to that. 
:ivf ay I see the letter~ 

!\Ir. 1vf1cGlynn: I have a letter of Novem-
ber 28tl1 from !S1af ris direct. 

]l[r. vVein 'b-erg·: No. 
Vvitness: 1\iy recollection is that just 

prior to Tha11ksgiving D<ay of that year I 
,ve11t to Lake.vvood. I thin •k it was the ,da .y 30 
before Thanksgiving. Passin1g throug 1h 
Freehold 1 I ,vent into the Court House to 
verify-to see whether these deedH w·ere 
011 record and· to see whether the mort-
g·a.ges ,vere ean -celle -d·. It may have b1een 
the day :before ·Thanksgivin .g, or two days 
before. T don 't tb_in1{ that they ,vere on 
reeord ' at that time. I am, not positive of 
that, :but I lt11ow I stopped in at the Cou_rt 40 
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-Ivlaru,rice J. Zuoker-Direct 

House in F ·reehold, a.n·d I think when I 
came back I a.sked my elient-

Q. You 1kno,v- you must not. _give us any eonver-
sation. What ,was the next convers,ation you had 

10 with : the : d1ef en-dant. or he-r representative~ · A. 
My next conyersa.tion wa.s -with Mr. Blair. Mr. 
Blair had ,vritten a letter direct to Mr. ;Safris-
an ,d I think I a·s.ke-d him . to ,do it.. I wa.nted , to 
,get the date to ·close t.l1is a.n.d. go d.o,vn to -close it. 
And I have a letter date-d· Ni0veim1b-er ,6,, 19:2,5:, which 
i1r. :Safris turned . ove-r to me. It. is unsigned~ 
I couldn't tell you no,v w·hom it came from. 

Qi .. How did )rou ha .ve a cop:y~. Where is the 

20 original~ 

00 d 

Mr. M.cGlynn: I have a -carbon copy; I 
haven't the original. 

Mr. W einb-erg·: I am askinig: Mr. Zu{~ker 
how he come to have a copy of the original. 

Witness: I t.hin1k: I ean explain it.. Mr. 
Blair a.nd I were , quite f rien ,dly in this d·eal 
a11d I tl1ink he sent me that •COP:Y of the let-
ter. Whe11 I ,called hi 1m llp and : told him to 
,vrite a. letter to Mr. ,Sa.fris, that m.ust fbe 
the eopy he s,ent. me of the original that 
,vas sent to .s ·afris. I haven't the ori 1ginaL 

Q. T·hat seems to ·ibe so 'h,eeaus-e Mr. M:c:Glynn's 
copy and this one see,m to be exactly alike. 

The C:ourt: ISi there any displ1te that Mr. 
Sa.fris got the origin ,a.11 

1\.1:r . 1.fcGly11n: I d·on 't think: so. 
The Court: 'Then ,by consent. !of counsel 

the letter of N nvem 'ber 2·6th from Mr. Blair 
t.o the plaintiff will be admitted in evid 1en•ce. 



Maruirice J. Zucker-- Direct 

Mr. Wein lberg: Before I put it in I will 
'as 1~ ,vhether it is recog ·nized as ha .vin .g been 
-received , ·1b·y Mr. :Safris , an ·d .did : you reply 
to it~ 

Mr. Mc.Glynn: I ·have a letter ,replying to 
··it. 10 

•witness,: I haven't any , copy of _it. ~I 
would like to see it. 

l\1r. W ein :b~rg ·: I off e-r in evidenee · letter 
referred · to, callin ·g· it ·a letter. It is a car-
:bon eop ,y. 

(The same is reiceived ,in evidence . arid 
· m:arke ·d, E .xhi1bit P-4.) · 

··Q1
• It was. s:ent to your ,office~. A. Mr. Safris 20 

-has his office rig ·ht next to my suit of rooms . 

. __ . (Mr. Wein :ber1g· read 1s. E.xhib ,it P-4 to .the 
jury.) 

. 
.-Q. ·rhat letter was ap :p·arently received on the 

day 'tl1at ·title ,vas .supposed to close, date ,d· N ovem-
!b·er . 2:6th, and ,mailed, to you from .--As ib,ury Park. 
A. ·Yes. 

Q. Callin :g· for a closing· the n.ext a-ay. ·-A. Yes, . sir. 
· Mr. "\Veinrberg: I offe-r in evidence 'letter 
produced .by the defense d.ated N ovem·ber 
27th from Zuelrer & Gold1b.erg to William 
J. Blair . 

.. (Same is received . in · evi ,denee a .nd 
mark :ed Exhibit P·-5·.) 

( Mr. vV einlb1er!g reads Exhi !bit P~·5 to the . 
jury.)' 

·30 

40 
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Q1• ,~ll1at ,vas the step follo,ving this letter ·writ-
ten by your p·artner to Mr. Blair f; A. My recol-
lection is that coming :back from Lakewood· I took: 
the :ba 10k roa ·d an •d went to As1b.ury Park a.nd I 
•dropped in at the offiee of Mr. Mc.Bride in Bradley 

1 O B·eaeh. I thin1{: I saw a young · m:an-1 think: Mr. 

2 0 

Wright wa.s the man I saw. I told : him I wante :d 
to .get this title closed : an ,d he ask~ed. 1ne if I 
would11't g·et after Mr. ·S1afris and arrange a. clos-
i11g on this tl1in1g. 

Q. Who is he 1 A. ·The real estate agent. 
Q. I an1 not interested · i11 that. What. hap •p·ened 

bet,veen you an •d Mr. Blair~ A. TheTe were cer-
tain telep ,hone con ·versa.tions. Mr. Blair wanted 
the thing · closed and I ,vanted , the thing closed, 
and ; finally I had : a telephon •e eonversation with 
Mr. :Blair s,ome time :bet.ween the 21nd . of January 
and the 5th . of January-

Q1. VVhat year1 A. 19:2·6.-in ,w·hich Mr. Blair 
inf or ,n1ed n1e tl1at tl1e 111atter had 'b,een , ironed out 
a11d th.at Mr. ;Safris and' IVIrs. Fleischmann ha •d 
:eon1e to terms and that they were ready to elose. 
Ile ,vrote m:e a letter and . in the letter he told me 

3 0 the terms:----
Q. vVhat letter ~i A. J a.nuary 5, 1912:6,, which I 

sent to 11:r. Blair. 

l\fr. W ein :berg ·: Have 3rou the letter 11 
lvir. McGlynn: Here is the letter. 
Iv1r. W einiberg ·: I offeT in evidence letter 

of J an11ary 5i, 19:2,fi, ,directed 1 to William J. 
Blair ,by 1faurice J. Zueker. 

(The s.ame is re.ceived in evi ,de11ce and 
40 marl(ed Exl1ibit P-6.) 

r 
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(Mr. Wein 1b-erg read ·s Exhi !bit P-'6 t.o the · 
jury.) 1 

Mr. Wein tb1erg: 1That letter, bear in min ·d, 
is d,ated ' January 161, 19·216. 

The :C'ourt: What would , the Saturd ,ay 
ref erred to there- 'b,e 1 10 

l\f r. W ei111b1erg ·: :Saturd :a.y would · be J ai1-
uary 9ith. 

Q1• Vvhat was the respo11s 1e to that letter, if any? 
A. I reeeive -d\ a mortgage- from Mr. Blair-a . bond 
and mortg ·age. I ,don't seem to see- a, letter. I 
must have re ,ceived a letter also, :but I -don't think 
I have it. 

.. 

Mr. W ein :b,erg: vV as there a letteT ~; 2 O 
Tufr. ~1eGl~y11n: I don ,'t S·ee any. 
,rvitnes.s: I reeeive-d tl1e ibond and· mort-

gage, an-d: ,vhether , Mr. Blair could close 
on S'aturday or not-

Q'. Do11 't g·o i11to that now. You receive ·d a. 
1b-ond and . rn:ortg ·a:g·e from 1f r. Blair, -did you 1 A. 
Yes. 

Q1. 1~ 011 ·\vill 01bserve in the ag~reement itself it 
is stated that of the purcl1ase price ,of $510,000i for 30 
this property, $15,,000 Vlas1 to 'be paid in -cash, 
$50001 on tl1e d.ep,osit, and •$:3:0,000 on, mortgag ·e. 
You sipeak of a ·$,310,0010 cash p•ayment. ,.Did· you . 
a11d 1\1r. Blair l1ave anything to •do ,vit11 arranging 
+ 1,-.. n -1--

0 A ·No s1· r J • I ........ I u 
'-- ...... ..a..c._"' 'l • • • " ' • 

1Q1
• ,i\1l1ateve ·r vla8 •d·one a!bout that was d'one 

·bet-v-7een Safris and Fleis ,chimann 1 A. C·orrect. I 
insisted on the title :bein 1g close ,d. 

1Q1
• ,¥here did . yot1 g·et your information in your 40 

letter of .January 5,th that you understand ·SafriS: 



34 

Marurice J. Zuie:ker-D 1irect 

is to pay $70001 .cash~' A. From the · telephone 
1conversation I had · vvith 1\1:r. Blair a.s stated · in 
that letter. 

Q. 'That is what you mean 1b1y the telephone ,con-
versation that you had . re.eeived , that information 

10 from Mr. Blair1 A. 1Correct. 
Q. Do you reco _gnize .or identify a 'bond ' an ·d 

mortgage • ~hat are s,hown, in t.ypin :g to have been 
,dated Novemiber 2, 19125:~) A. Yes. 

·Q1• An ,d are those the two papers that you 
received from . 1\1:r. Blair~ A. 'They a.re. 

Q·. I notice that. there · are pe -neil m:arks over 
the typin .g· and . the , -d1a.te of November is chan :ged to 
J a11uary. When was that. -done and who did , it~ -

20 A. It ,v·as d.one in my offiice when . I sent for Mr. 
S-afris and his wife to sig11 the bond · and mo rt--
gage. 

Q .. 'That is wl1at I wanted to 1kno,v. T·hey were 
not in that shap ,e ,vhen you rec:eived· t.he1m-that 
,vas. .do11e by you. A. 'That was done 'b,y me. 

JYir. W einfb,erg. I off er in evidence the 
1bon-d1 and : 1mortg 4 a.g~e as on.e· exhibit. 

Mr. McGlynn: No objection. 
3 o ('The same are received in eviden .ce and 

marke ,d· Exhi !bit P-7.) . 

Q1
• In the 1bon 1ds as I have alrea,dy stated the 

word ''2nd'' an ,d '' N ovem :ber'' a.re run throuig :h 
with a p ,en-cil mark, and in pla,ce you have marke 1d, 
'' 13~J anua.ry '' .eha11gin.g the year 19·2:5, to fg:2:6, 
a11cl wl1erever the paym .ents were to occur on 
l\f',ovem (b,er i11 the co11s.eeutive yTear.s yo11 have in-
dicated1 January. A. Yes, sir. 

40 Q:. That i11dicates, some -dispute of which we are 
going--to speailr in a minute. A. Yes, sir. 
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rQ. I notice that the mortga ,g·e is si:g·ned · J aco !b 
:Saf ris and . Celia S!af ris. Were those ·signed in · 
your presenee _A. Yes, sir. 

1Q1. B·ut they ,vere not aeknowledged ~, A. Not 
u11til I ,delivered. 

Q. Did you Witness the signature on the ibond lO 
of J a.coib, 1Saf ris? A. Yes., sir. 

Q. But you did not show that on the bond1f A. 
Not yet. 

Q1• J\_i._fter the letter of January 5th to Blair, 
and the reception ! 1by you of the :bon •d and mort-
,gag ·e, did : you see Mr. Blair? A. I .did, on the 
13'th of .January, 19;2jG, at 9· :3'0 a. m. at his office a.t 
ABb11ry Park. 

Q. Who ,vent with you~ A. I went alone with 20 

all the p·apersi in the ,matter. 
Q1• An •d lb,y '' All the p·a:p•ers' ,. to what do you 

ref er f A. 'The ,bon ,d· an .d mortg~age, the ·dee ·d', my 
title searcl1, .Supreme · 1Court sear ,eh, U. ,S. District 
Court search, and tax sear 1ch. 

Q·. \Vhat deed are you referring to 11 A. If I 
said deed ., I meant a1b,stract of title. 

Q·. Did : yo11 have a.n)rthing · else ,vith you? · A. 
l had my entire fold·er with me · with a certified 30 
cl1eck of $71000. 

·Q .. Have you tl1at cheek here? ; A. I l1ave. 
Q. Is the eheek that I hold in m:y han ·d1 the -cheek 

that you took to As 1b·ury Park, . ch ·eek~ •d:ate-d Janu-
ary 12, 192i61f A. It is. 

Mr. Weinberg: I offer the eheek in evi-
•de11ce. 

(The same is. reeeived in evid ·ence a11d 
n1ark:ed. Exhibit P-8.) · 40 
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Mr. MeG1ynn: Of course, it is. understood 
that the ·cancellation stamp, an ,d so f ortl1, 
were put on afterward. 

Mr. W ein 1b·erg: Oh, yes. 
The c ·ourt: I suppose you 1mi:ght as well 

a:gree that it was eaneelled ;by red ·eposit :by 
the • ,p,laintiff in his own account. 

\Vitness: Y·es, sir, I got it on t11e 12th. 
(Jrfr. Wein1b,erg rea -d)s E 1xhibit P-8 to the 

jury.) 

Q. 'The $70100 rep ·resent.e-d :b,y this icheek was 
from whose fun ids.f A. Mr. iS,afris gave 1me a 
•che ·ek of $71000 the ·d:ay he sig ·ned the bond . and 

20 mortga ig~e. It vvas made out to the order of Zueker 
& ,Gold .belig ' a.nd . ,vas dep •osited in my trusitee 
aecount. And ' I t,001k with me m.y eertified checik 
to endiorse it over to their order ,vhen I took tit.le. 

Q. vVhat .did : you ' do with this .cheekf A. 
1Bro11ght it ,,,ith me to Asib,ury Pa .rk an ,d· ha •d it 
there-

Q. Just a min ,ute. Will tl1e trip to _i_L\.s1bury Park 
b,e t11e last one i11 this co11nection f'. A. With . the 
exception of one letter that I wTote to l\tfr. Blair 

3 0 on O:cto 'b·er 2:6,, 19;216---
Q. I mean hef ore I ,broug·ht suit. A. That was 

the last. 
·Q. Tell us ,vhat oecurred on January 13th when 

you ,vere in Asbury Park:. A. I g·ot to Asib,ury 
Park. I travelled :by train a.nd went dire-et to Mr. 
Blair's office at half-pa .st nine. A :bout five or six 
minutes after I got there a gentleman by the 
na ,me of Mr. Fleisehman11 who, I b,elieve, vvas in-

40 troduced to me as• Mrs. Fleischmann 's son, came 

.. 
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in, and ahout a minute before or a minute after 
the man by · the name of !1:r. Wrtght, w·ho was tht 
real estate · a:gent, eame in, and : we imme ,diatel) 
sat d1own to close title. 

By the 1C1ourt: 1 o 
Q. 'Then there were four of you there 1 A. 

F :011r of 11s., yes, sir. 
Q1• •Go ahea .d. A. The first thing I started . to .do 

was. to [begin to c:hec:k: 11p on the title again. 1\1:y 
reeollection was that Mr. Blair had the corre-cte•i 
deeds there in his possession. I ,checked those up. 
He sl1owed me a 1mort.g ·age sig ·ned · for eaneellation 
for the $2fi100 !rnortg ,a.ge v111ich I recited in. my 
letter to Mr. Blair on November 4, 19'2:5, as, 2 0 
s,tamped · for caneellation. I told Mr. Blair t~at 
that 1n.ortg 4 a.ge is open of reeord 1 in the C·ounty 
Cler 1k 's office in . F'reeholdi. Mr. Blair then called 
up• the C-011nty 1Clerk in F ;reehold · in my presence 
and aslced r1im to look up , tl1at fact and verify it, 
and the Co1111ty C'lerk calle.d him up -and told him 
that 111ortg,ag·e ,va.s ope11 of record. 

Q'. Ho,v do y·o11 k:now what the c ·ount.y iC'lerk 
told him :1: lt. I 1{no,v t}1at from the answer \vhich 
he .g·ave ove-r the telephone to the ·County Clerk ·. 30 

,Q1• vVha t ,vas tl1a t }_i._. T·hese are not the exact 
vvord's, 1but he told :-him that he ha ,d that n1ortgage 
i11 his :possessio11 and 1 it had : a stamp-I ma ·d·e a 
copy of it-I •d·on't 1know whether it was a copy 
of it~ but '' 1Can ·celled of reeord January 16, 1911, 
tT oseph M. 1vfc.D1ermott. '' 

Q. 'That is. ,vhat vvas end .orse ,d on that $:2500 
mortgage1 A. Y•es,, sir, in writing. 

Q·. And notvvithstan .ding that was fifteen years ,10 
before- A. (Interr11ptin .g') Yes. 
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1Q:. (Continuing) T·here was no cancellatio11 of 
it on the actual records~ A. No, sir. 

1By the C1ot1rt: 
Q:. As I un 1dersfan -d it, you looked at the reeord 

1 o and found it op•en ~i A. Y e.s, sir. 

By Mr. W •einber1g1

. : 

Qt. Did 1 you look over the records an -d· verify 
these · things alb1out the dee ,ds. and the op,en mort-
gages~ A. I did. 

Q. 1S.o you know of your o,vn knolwed _g·e what 
the records show~ A. Yes, sir, I examine ·d the 

·' 

recor ,ds in the recordin :g room at Freehold :. 
Q. You say someone in the 1County 1Cterk 's office 

20 verified your statement that the cancellation ha •d 
11ot bee11 reeord ·ed,1 A. Corre ,ct. 

,Q. What w·as the next thing1 .._~. 'That ,vas 
disp .osed of-

iQ. I-Io,v ,vas it dis.posed of 1 A. He- was :goi11g 
to give 1n1e the mortga ,g·e or l{eep it himself and 
have it recorded and· talren off record. I took his 
,vor ,d that he would ,do it. 

Q. What was the next thing 1, A. Then ,ve came 
d·own to goinig' throug ·h the :b-on.d, an ·d· mortg·age. 

3 o I told hi ,m-
Q. Vv ait a minute, please. You tal:ked about a, 

$2'.5100 m,ortg ·ag ·e a.n,d "JOU also Sipoke of another 
mortg ·age, I ·b1elieve. Hovv ,vas that settled t A. 
He .sho,ved me either a can:eellation or discha.rge 
which he had in his poss ,ession for the $45100 mort-
g~age. 

Q:. Had that .d:isehar ,ge or cancellation up to 
that date 'been reeorde•d f1 A. 1T'o my recollection, 

40 no. 
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Q,. What. were you g'Oing to do a1bo11t that 1 A. 
I took his vvord1 a1g·ain to see that that ,vas _ can-
celled of reieor ,d. 

:Qi. What a.bout the d,eed from the Ocean : Grove 
Camp , ;Nieeting Association? A. He had . to 
correct the de·eds in his possession. 10 

Q. Had · they fbeen , record .ed? A. 'To my rec-
ollection they ha,d not. He ha ,d them there in 
his office. 

Q,. And you were vvillin
1
g to- A. I v1as willing 

to take his word · that that vrould 1 be recorded. 
·Q1• What was , the next thing ·?; A. Then I took 

up , the question , of the ibond and mortga .ge and I 
said to him, ''You have :g·ot Novem 'ber 2'nd on this, 
mortgage and you vvere not read.y t.o elose this 2 0 
title on lJovem ·b•er 2'n·d'.'' He said, ''You . told me 
it ,vas goin .g· to .stan -d· as of N·ovem lber 2·nd. In 
f aet, N oven11b,er 1st was . the date, and 1 we won't 
.make any ehang ·e i11 it.'' w ·e arg ,ued , :b-ack and 
forth. I said, '' I have to ta!ke ,care of my client's 
le,gal rights in this.'' I :be:gan t.o give him examp ,-
les of what it meant- . if it vvas bringing· in a 
tre1nendous rent-little similies of circuimstances 
--an& I s·aid, '' 'The la,v says you have to close on 

30 the date you are ready.'' 'Then I took: up, the 
q11estion of insurance. I said, '' You have $,38,0O,O 
insurance on the mortga :ge. If that b·urns ,do,vn 
110 ins .uranee cornpany on earth wold = .give you 
$38,000 for it. It is a11 old shac:k. '' We a.rgued 
a'b,out that, a11d 1 finally-my client instructed me 
to 11se my o,vn diseretion as to ,vhat the house was, 
,vort:h-and I co:mpromised . ,vith him. I said, 
''We are ,villi11g to put in . ·$]}5i,O•OO and . I d·o not 
have to have that in the · closi11g at all. 1fy agTee- 40 
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m:ent does not .eall for any -such insura .nce. It 
doesn't even have an insurance :elaus ·e in the mort-
gage.'' 

,Q1. What happene-d? A. He agTee id and I 
agreed that we put ·$151,0010 on it, thoug ·h, no insur-

l O ance • com .pany would p,ay it. It was ; an old : -house. 

20 

Q. ·Had you . .seen the · p,rop -erty1, A. I ha .d :seen 
the property and I was in the property. 

Q. In the mortg~age I call your attention to the 
f aet that the statement is incorporated · that you 
s,hould keep the pro _p,erty ins11red for $38;0001 and 
which you objected ; to. I ask: you, without g,oing 
throug--h it .all, wh ·ether there is any elaus-e in your 
agTeement p-rovidin \g~ for any sueh insurance. 

·T·he Court : There is the usual insurance 
clause an -d the a,gTeement. 

Q1• 1~ ow·, then, in , your own knowledg ·e, you had 
iro11e·d out the matter of the t,vo mortg ·ag ,es and 1 

the deed, and you finally agreed . on the question 
of insurance. What was the next thin .g that eame 
u_p,1 A. D·rawing the statement of closing of title. 

Q·. Yes. A. 1f r. Blair vvould·n 't :bud 1ge. H -e 
insisted that we close as of November 2nd · or 

30 Noven1 :ber 1st-I notice the i m.ortgag ·e is torn~I 
think it ,vas N ovemfber 1st. I told him, '' I 
co11ld,n't ,do it. I have the $70100 cheek ready to 
.close a.n-d I came d1own p-urp ,osely for that and : I 
eould11 ~t under an :y circumstances let my client 
-close as of that date (b,e1ea11se you ,vere not rea ,dy 
and it a.n1011nted to consid ,erable money.'' And 
tl1ere vve argued .. 

Qi. It meant a co11:siderable sum 
4 o . t b A A . t 1· t aga1ns . ,v 10m. . gains m:y c 1en . 

of ·money 
My ·client 
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woul 1d have had to pay the in ·surance ; that had 
accrl1ed , on t11at mortgage, the taxes, for N oveimber 
an ·d Deeem 1b1er, and I remem 1ber correctly that they 
wanted interest on this $70100 ieheek. I ,don't-I 
am not sure of this last, /but I am inclined to think 10 
that they did. An ·d we started · to arigue that ques-
tion, and ; I used all the persuasion I eould. I tried 
all I :eould: to g·et this : thing close -d:. I to_ld. Mr. -
Blair-I said, 'I ha .ve done all I could to !bring 
the thi11g to a closing and you have proved the 
stumblin ,g ·bJock. I 1know if it •doesn't close I won't 
collect as ·mueh as I would if I did -close.'' Fin-
ally tl1e a:gent said', '' If your client will stan •d· half 
I will stand half of the difference.'' Mr. Blair 

20 said1 then, '' I 1don 't. ,va .n t you to stand any of it. 
'These people are going to \clos.e title as of N ovem-
ber 2nd, or they won't close at all.'' 'The agent 
then aske•d a'.b,out the 1eomm:ission and Mr. Blair 
said, '' Do11 't vvorry abo11t your commission. You 
":-ill .,get it. ' ' . 

Q. \Vas J\!lr. Safris there or Mrs. Fleischmann f 
A. Neither one. I thin:!( I inquire ·d· about it and 
they told me she ,vas in Ne:w· York: State 
son1e,vhere. 

Q. Did you have the cheek there 1; A. Yes,, I 
:had the cl1eck there and I 1kept on looiking at my 
;~7ateh. I did11 't ,vant to mis .s the eleve-n o ':Clock 
trai11 1baek. I couldn ·'t get anotl1er until two 
o 'cloek. I told 1 them I wante .d to iget this elosed 
and I wanted to 1nake the train. 

30 

Q. Ho,v long· ,vere you theref A. From h.alf-
11ast ni11e until a1bout ten n1:inuteg, ·b,ef ore, a train 
that I left-I think: it ,vas around 11 :40: or 11 :510 40 
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-some train that left between half-past eleven 
an ·d tvvel-ve. I do11 't re 11nember the exa,ct hour. 

1Q. ,So you we-re there ap,proximately two hours . 
..LL\. Ap ,proximately two hours. 

Q. How far was Mr. Blair's office from the 
10 railroad station 1' A. I imagine a1bout four 'b,locks. 

Q. A11d is that l1ow you parted 1 A. Here is 
the way I parted ' : I said . to Mr. Blair, '' Listen, I 
am g·oin .g to leave you here. I have help ·ed you 
an .d done things· my client ,doesn't ,kn ·ow anything 
·a:b.out trying to close.'' I said, ''Let's close this 
thing no,v. '' He said, '' Y·ou will close as of 
November 1st.'' An ,d fin·ally he conceded that the. 
ag·en t pay half of that differenee. I said ·, ''Mr. 

2 0 Blair, I ,can't do that.'' and I took · out the eheick. 
I said, '' I am tend'ering you the cheiek; I am ready 
to give you the m,ort.gage; I w·ant you to c1ose as 
of the date you are ready. Are you ig;oing to do 
it or r1ot1'' He d1idn't want to do it, and I said, 
'' Good 1b.ye. '' ..._"\_nd I put my papers in the envel- • 
opes. And into my folder-and : in rushing out 
I happened '. to pick up tl1e deed and took it witl1 
1ne to the station . an .d l\!Ir. vVrigl1t came running 
do,vn to the station after me and I had it in my 

30 folder and 1 I saw it an,cl I g·ave it to him, b•ut I 
did11 't 1niss my train. 

Q. Had the ten •der of the dee.d been mad .e 'b,ef ore 
the111 A. T'he first ten ·d1er of a .d.eed ,vas at that 
meeting, because :b,etween Mr. Blair and myself 
we were doing•· everythin.g pos ·si 1ble to c1ose title. 
1:f r. Blair never tendered! anytl1ing to m:e nor 
vrrote to n1e th.at he ">Vould tend .er it. 

Q. You did .n 't i11sist on a formal ten ,der j, A. 
40 No, but I ,va11ted l1in1 at least to -do something to 



43 

JJ,,J a,urice J. Zuck.er- Cross 

ma 'ke my client .come a:eross and close, b•eca ,use I 
couldn't .g-o a.fter my client an .d make him close 
be,eal1se of the fact that he ·diq.n 't want to do it. I 
said to Mr. Blair, ''If you will write him . l1e will 
close ·beca11se he wants the p ,roperty. '' 

·Q1
• Why ,did,11 't you c1ose 1 A. Because of the 1 0 

differe11ce in the amount that s-he wante ,d. He 
wanted all fig·ures as of N ovem1b,er Lst and I 
mai11 tained-' 'Le ,g·ally 3rou can't d·o that ; you 
ca11't close as, of tl1at date.'' 

Q'. You were not telling it to yourself, were 
you, 1but that is v1l1at you told : him 11 A. I m.ean 
I told : him he couldn't ma 1ke m,e ,close as of a, d.ate 
wl1en he ,vas not rea ·dy. 

00 Q:. There ,vasn 't any d1ispute b,etween you and u 

1fr. Blair that tl1e mortg ,ag ,es had not 1been can-
celle ,d at that •date f '.A. Y·es, I wanted , that title-
closed. I said ', '' 'The J?1ere fact that you have 
then1 in. yo11r 1Jossession d,oes not mean they are 
cancelled. I ,vant those mortgages ca.neelled; I 
\Vant tl1e record title correct.'' But vvhen I eame 
to close down there, . as lon ,g as,· he had th ·em· and 
they " rere going· to 1b-e eaneelled, I was satisfied ,. 

.CR0S 1S-EXA1 v1:INATION b·y Mr. Mc.Glynn: 
Q1

• For hovv lon:g· a. time prior to January 13th 
vvas nf r. Blair in the sa1ne legal position that he 
,vas i11 on J a.n·uary 13', ,vith ref ereniee to th •ese 
alle g·e·d defects of title f A. You mean ready1 

'30 

Q. Yes. You say he ha ,d ,vhat you too 1k on Jan .-
u ar3 r 13th, " 'l1ieh was the m,ortga.g ·e for cancella-
tion-~you took tl1e :bar.g·ai11 and :Sale deed 'he ha .d 
of the Ocean Grove ·Camp Meeting Association, 

40 the ori ginal of ,vhich he had in his posses-sion, as 

• 
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curin 1g the two defects which you . ha :d m,e-ntion ·ed 
in your letter of N·ovem 'ber 4th. A. 1Of my own 
kn ·owledge I .d1id: not know that she ·w·as read .y-

Q. You toO'k the original mort !gage which Mr. 
Blair had in his office w:hieh ,va.s reieeipte ,d: for 

1 O cancellation .an 1d "JOU took the ,de ,e·d· from the O-cean 
Grove ,c ·a·m:P· M·eeting Association to Mrs. Fleisch-
ma11n, .curing · an ·y legal def eet in the title. A. 
'That was on Janua.ry 13th. 

Q·. F ,or ho,v long a. time prior to J an11ary 13th 
had Mr. Blair fbeen , in , the same :position? ; A. I 
don't know. 

Q,. You know, as a :matter of fact, th ,at he had 
be ,e11 for quite some tim .e. You receive ·d: a. letter 

20 from hin1 on Novem 1ber 14th telling you . that he 
l1ad. this deed , from the- Oeean Grove ·C1am :p Meet-
in :g· A.ss,ociation, did ·n't you 1 A. I did ·. 

Q:. And he tol ,d you he had . th ·e-se mortgages 
fixed 11p ?1 A_. If the lette-r says so. 

Q1• Ext1ibit P-3 say~s: ''I am now · in possession 
of :b,argain and s.ale dee ·d·,'' and so forth. A. I 
,~l ent d1ovln to verify it. 

Q1
• :F.-Ie· does 11ot say that he had reeorded , it. 

The mortg ·age wasi ca11celled, January 16, 1911. 
3 0 D1on 't you kno,v from : your examination of the 

record at the }lon :mo11th 1County c ·ourt House that 
. tl1e Tnortgag ·e was -ea11celled. January l6t 1h, 191111 
Li\. It ,vas not. 

Q,. A11cl ,do11 't you ik:novv that the mortgage 
,vhieh you say the register or .county clerk, or 
,vhatever th :ey ,call him in Monmo~th Co11nty had 
bi s stan1p on s-a~yi11g· it vtas caneelled? A. That 
vvas cancelled in 19,2:6. 

40 Qi. You said j ... ou ,vent to the office of th ·e county 
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clerk a.nd verified 1 it. A. My letter says on .e mort-
gage was ope ·n of reeord · an 1d· another mortgag -e 
was assigned to a •Samuel L ,aBaw. 

·Q. Y•ou say in your letter that you question the 
assig ·n·m·ent of a mortga ,g:e record .e·d in Book : 4017 
of Mortgag'es for Monmouth County page 343. A. 1 

O 
·Correct. 

Q. I show you the m:ortgage and ask you in : 
vvl1at book it is re-cord :ed. A. R ,ecor ,ded 1 in Book 
409 of Mort.gage •s,, p-a,ge 3'43 .. 

Q. What mortgag ·e was recorded in Book 4J07 
which yot1 say is n,ot right~ A. Here it is (in-
dicating') ; m.ortg ·ag ·e of $45001

• 

Q!. In your letter you say it is record 1ed in Book 
407, page 343. A. 343. You haven't given me a 20 

$2-5010 one. 
Q. I-Iere is the $,2i5100 n1ortg ·age. A. Boo ik 3,3:3· 

· ,p-age 72, exa ,ctly as I stated ·. 
•Qi. Look at the next para ,g-raph. A. [Book 4019,, 

p•age 3413. 
Q·. What is wrong · with the second on•e~- A. My 

letter is -based upon my s-earcl1. 
Q1• \Vas yot1r search right or ,vroilg1 A. My 

search vvas right an •d· ib,ased . upon the fac:ts in my 30 
search, the letter is- rig ·ht. If you will let me 
exnlain-

..l.. 

Q. No, just answer the question. Your letter 
i11 s1Jea1king of the- mortg .ages assigned ,by the 
e:xecutors of iSamuel H. LaBavv to L,ouisa M. 
LaB:.1."T des ,cri:be:s the mortg~a:ge as what 11 A. 
Book 40191 page 3'43. ''It ap ,pea.rs that an attempt 
Y,'as n1ade t.0 assig11 these tvvo m.ortga :ges to Louisa 
M. LaBaw 1by assig ·niment _ .. dated . iSept.em!b,er 10,. 
1921, and recorded in -Book:. 82 of Assignments of 

40 
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-}/Io rt.ga ges for Monn1outh County on page 4-41, b•ut 
in ·· the assignment, inste -ad of ref errin 1g to the, 

, · mortga ig,e of $4,'5001 -·a:b,ove ·n1,ention .ed 1 they recite 
mortg·age recorded : in Book 4109, of Mort.gages for 

10 
Monmouth County on page 343. '' 

Q. I show you this. mortg ·a.ge an 1d a.sk you . w·here 
.. it recites t,vo m.ortga :g,es. A. T'his assi _g·n.s only 
: q:rie·· m :ortg ·age~ 
, , -. Q. "\Vhere are the two mort igages 1 A. I wanted 
. ~o have an assiignment of the othe-r mortg ·age you 

have there. 
· ;. · Q. What other mortg·a .g·e 1 A. The ·$·2500 mort-

g·age. 
_, •Qi. What did you ne -ed tl1e assignment ,of it. for1 

2 0 A. I un .detstood . that this party Louisa M. 1 ,aBaw 
,va.s. a holder of both of those mortg ·ages. 

·Q> Did11 't your re ,eords show you that the -·mort-
_g·a1ge d·ated N ovem fber 2'4, 192,6, ·$2:5:00, reeord 1ed· in 
:B~o :k 33.3 of ~;Iortg 'ages ,, pag ~e 72 had · been can-
celled of record : .January 16,, 1911 ?, A. No, si~, it 
had not, and the re-c.ord dow11 at F'reehold ,did not 
have ~t so, 11or did , my seareh from the Monmouth 
Title 1C·om:p·any show : it. 

3.0 - : Q. When •d1id it show it was eancelled '1 -A.;, It 
\tvas11 't •ean ,celle-d ; it was open. 

Q:-Isn't it a. fact that it vvas. this mortg ·age, · 
w~1ich ibears the cancellation sta :n1p., · '' F!e:b-ruary 
1, 1912:6'' ?1 A. No, sir. . 
-· · Q1

• as ·this m.ort 1gag·e· also open of record ._1_. A. 
They vvere b,oth op•en of record. 

1Q1
• Wl1y didn't you say that in your letter f : A. 

I .did say : it in ·· my letter. 

40 
Q. S1how me whe-re. A. ''I fin,d of record a 

mortg :ag ,e-mad :e: 1by Johanna. Fleisc:hmann to ,Sam-
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uel H. LeBa .vv dated :· November 24, 19106, for 
$2-5,00, recorded in B,ook 33:B of Mortg ·a,ges for 
Monm .outh iCounty .on ·: pag :e, 72:. . Al~-o moi::tg~ge 
from Joha ·nna . Fleisehmann · to ,Samuel H. _-LeBaw 
da te·d January 14, 19111, in the sum -of $;4,5100, re-
eord ·ed in !Book · 4019 of Mortga ,g·es for 1fonmou.th . 1 o 
County on page 343. '' 

Q. You don't say open ,of record 11 A. If they 
weren . 't open : of record . I wouldn't s,how -.. it. 

·Q. What do you : say then -1i A .. "It appears 
that a.n atte ,mpt was . made to assig ·n these ~two 
mortgages to L,ouisa M. L,eB.aw fby. -~-ssignment 
dated ,Septem1b1er 10, 19;2•4, an ,d . re.corq:ed· in _:·B·ook 
82 of Assignments of Mortg :a1ges ·for -Monmout .h 
C'ou11ty o:n page 441, ·but in the assignmeJ:?.t, in- 20 

stead of ref errin .g· to the mortga ige of $4,500: above-
mentioried th ,ey recite mortgage reeord 1ed in Book 
4019 of .Mortg ·ag ·es for lY-[onmouth 1C'ounty on !pa:ge 
343. I prest1me that yot1 ,vill hav -e these mort-
gag '"es ready for cancellation, 1b,ut you will have 
to co-rrect the assi1g·n:n1ent from the : executors.-

Q:. This is the assig·11m,ent, isn't itf ·A. c ·or-
rect. 

,· 

Q. Wa.s there any atterr1pt made to na .me more . 30 
-than one m.ortgag• ·e1 A. No.-

Q1. '$.4,50,0, 4·09c .. 343 f: .· A. ·Correct.-- - · 
Qi. I ·show you · mortga ige 409:_343 an .d ask you 

,vhat the fa-ee amount of that mortgage is. A. 
$4,50 10. 

Q·. A11ythin.g· Vlrong ,vith th .at assignmentt : A. 
No. -, 

-. : 

'Q,. ·,vhe ,re -is. there any attempt to assign two 
m~r{g :ag -es1 · ··A. I will tell you that. 

40 Q. Let 11s· have it. A. I fourid . the mor :t;gages, 
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open of record; I found . the $,2·,5100 mortgage. 
dated : N ovem :ber 24, 19016., to ,S1amuel H. LeBaw; 
I f oun .d anot 1her onie to Samuel H. L·eBaw 1b1y as-
sig ·n1n.ent. I had notice of the fact that S.a111uel 
H. LaBaw · was- dea ·d, and I eame to the - eon .clu-

10 sion, from lookin
1
g· .at ·my s•earch, that Samuel H. 

LaBaw having ,d1ied : an •d left two mortga _ges, the 
executors atte .mpted to assign . these mortgag:es to 
L,ouisa 1\1. LaB ·a\v. I ,didn't know that the $12,5010 
mortga :ge was . cancelled of record. 

Q1. ,Vas it.11 A. It ,vas not on the record ·. 

(By tl1e 1Court: 
Q·. You ·di 1d11 't 1know it ,vas paid~ A. I didn't 

20 knovv it was paid. T·hat ,vas the only conclusion 
that I could draw. 

Q'.. 'Tl1e $2,5001 had 1 been paid and : not. assigned 1 

1\1:r. l\fcGlynn -: It. was paid January 14, 
19111. 

By Ivir. MeGlynn ,: 
Q,. Y 011 also 1nention that tl1e deeids of the Ocean 

Gro,le ·Camp Meetin ,g· ·Ass,ociation . are not -d:eeds, 
b·ut leases. A. 1C·orre.ct. 

3 0 The Court: I suppose the mortg ·ages had 
·better b,e ma:vke·d· in evi 1denee. 

1\ir. W ein -be-rg·: If they do not p·rejudice 
my case, they ma .y go in. 

11r. 1'feGlynn: I will ask . that they ;be 
mar 1ked for identification. 

(}liortg ·age d.ated N ovem 1b,er 24, 19016-, re-
,cord'ed in B:oO'k 33'8, page 72, i11 the amount 
of $2,50 10, is . marked E !xhibit D-1 for iden-

4 O tifica tion.) 
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(Mortg ·age dated J anua.ry 14, 1911, re-
eorde 1d in Book 4019', page 343:, in the suim: 
of $4,50101, is marked E -xl1i1bit D-2: for iden-
tifieation.) 

(Assignment dated S-ept.em~}er 10•, 19;21, 
re ;eorded in Boo :k 82- of Assignments, p-age 1 O 
441, .assi1g'n.ing mort:ga .ge 40191-3'43, in the 
sum of ·$14,5100, is marked · E .xhi 1bit D·-:3 for 
identification.)' 

T·he C'ourt: 1The $2,500i mortgage b-ears 
an en:d1ors,e•ment. What is- it 1: 

Mr. M-eGlynn: 'T1he-mortgage -e's personal 
endorsement of payment mad ·e! J anua.ry 14, 
1911. On the f aee of it there is a ruib,b-e-r 
stamp impression '' 1C'an :eelle -d'' January 2 0 
l i6, 19111, Joseph McDermott, .cle-rk:. Ex-
hi !bi t D-2 for identification bears on the 
b-aek of it th ·e satis.fa:etion , of m.ortgage b:y 
the assig ·nee, Louisa M. LeBavv, ,dated Au- -
;g·ust 27, l9 i2:5. 011 the- face of it is a rubb ,er 
star11p imp-ression '' c ·ancelle-d'' and · un -der-
neath in pe-n a11d in1k '' Fe :bruary 1, l9 12;6, 
Joseph MeDermott, Clerk:.'' 

By 11r. McGlynn: 
Q1. Now, Mr. Zucker, I have shown you p·ap ,er-Si 

that purport to :b1e three eertified eopies of the 
Ocean Grove Cam .p• Meeting Association to Mrs. 
Johann -a Fleischmann whieh you mention a.s de-
f ecti ·ve 1because th·e:y are leases. Did: you fin-d. in 
the bod 1y of those three instru1nents- any clauses 
-yvhich in yo11r opinion as a real estate la .w -expert 
makes · them leases-

The C·ourt: Mark th ,em. 

3'0 

40 
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( 1C·ertified ' ,copy of d.eed from Ocean 
Grove Camp , Meeting Association to Jo-
hann ·a Fleishman11 dated July 2:0, .190,0, re- . 
,cor1deid in B1001k fi5;4 of Dee ·ds, p.alge 918, is 
marked Exhiibit D-4 for identifi.cation.) 

(C'ertified cop.y of ,d,e-ed from ·Oeean 
Grove ·C·am:p Meeting · Association to Jo-
hann .a F1eischma .nn, •d·.ate -d1 :Septem 1b•er 8,, 
181916, recorded in Book 5177 of Deeds, page 
1012, is marke ·d Exhibit D--5, for identifica-
tion.) 

( Certifie ,d, copy of ,d.e,e.d from the Ocean 
Grove Camp Meetin1g Association to Jo-
hann :a F1eisehmann, dated February 3, 
19016:, reeorde .d in 1Book 7710 of Deeds, p,age 
9:9, is marked 1 Exhi 1b,it D1-,6, for id :entifiea-
tion. )' 

By the 1Court: 
Q,. I suppos.e that tl1e difficulty is that t'he clerk 

re ,cord .ed1 those as, leases and not as, deeds. 
A. Yes, sir. 

.. 
Mr. MeGlyn11: I vvant l1im to show me by 

the reie.Qr:d.s, 11ot :b,y his search, w.hat the 
·difficulty is. 

B:y lVIr. MeGlynn: 
Q1

• I ask you to look throug ·h those three cer-
tified :copies. which have :b•een m.arik:ed for identi-
ficatio11, an ·d point out to me in the body of those 
papers vvhat makes • the:m leases an :d. not ,d1eed·s. 

J.vir. W ein·berg: I obje ,ct. 
T'he Court: I will allow it. 
Plaintiff's counsel prays a11 ex:eeption 

to this rulin :g--of the court. 
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Exception note 1d as gTound of appeal. 
·Witness: In the ,body of the ,d:ee,d itself 

there, is no clause that m.akes- it a lease. 
'That ,does not a.ppear there ·. It a.p,p,e.ars 
in the a.ckn:owle ,d:gm .ent of the offiicers who 
sig 'ne ,d the dee ·ds. 

Q. _Is that true of all three, eases f; A. All ex-
eept one. 

1Q1
• One of th .em was 1 all ri tght as to body a,n:d 

aeknovvledg ·n1ent 1 A. Yes, sir. 
Q,. In th -e other two the b·od 1ies were all right, 

but not the aeknowled.gm .e,nt.1i A. It says that he 
signed the '' F ·oregoinig lease.'' 

10 

By Mr. VT einiberg : 2 0 
Q. Y 011 are asked to read it. A. Referrin ,g· to 

E ,xhi :bit D-:51 for id 1entifi:eation, date ,d 'S1eptemb ,er 
8, 18961 : '' Be it re,rnem 'be.re ,d that on 1 th .e lltl1 day 
of Septe :m1b,er A. D1

• 0 ,ne ·Thousand Eig'ht Hundre ,d, 
;1.11d 'Ni11ety-,Six before me the un ,dersigne -d a Mas-
ter i11 Cha11cery of said State, personally cart1e 
G-eorge '1\1. Eva11s, Secretary of tl1e Ocean Gro·ve 
Can1p Meeti11g .£'\ssociaJion of the Iviethodist Er,is-
eopal Oht1rch, v?l10 bei11g dl1ly-did depose c!n{l , 
say, that he vvas p,rese11t ia.11d did see E. I-I. Stolres 30 

President of th ,e s,aid '' !Th .e Ocean Grove ; 1C:amp 
Meetin :g Association of the Methodist Epis ,eopal 
Chureh, '' sig 4,n tl1e a,ibove a.nd: foregoing L,ease, 
a11d affix thereto the eomm,an and eorporate .seal 

, of the said Association, w·hich is the san1e seal 
no,v thereto affixed, and then ,d.eliver the sa :me as 
tl1e a:et an ,d deed of t11e said ; association made ·b•y 
order of the s,aid corp .oration, and : that he the 
said · Geor ;ge 1/vT. E -vans, did . th .e-reup ·on· subscribe: 40 
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his name as ,S.ecretary of the said Association, to 
the s.aid Leas •e, in attestation of the due, execu-
tion an ·d delivery thereof, an ,d, as su Jbscri 1b,i11g wit-
ness thereto an ·d his name now sub ~scri:be-d. th .ereto 
as sueh Secretary as aforesaid is, in . the proper 

10 handt"\,vriting· of hin1 the said ·G·eo. W. Evans.'' 

20 

By Mr. 1v!cGlyn11: 
Q. Is the other ack110,vledg·n1ent to 

taken exceptio11 in substa11tially tl1e 
guage A. Yes, the same vvording. 

By the '.Court: 

wl1ich yo1] 
... same 1a11-

Q .. Which is the n.ext -one~ A. Exhibit D-6 for 
identification. 

By ~Ir. W ein 1b-erg: 
Q1

• \Vha t date is that~ , 
Fe-bruary, 190,6,. 

By 1fr. M:cGlynn :· 

A. Dated the Bd ,d:a.y of 

Q. Were the t,vo acknovvle-d:gments to which you 
took: exception :b,oth m-ore than six years old 1 A. 
\T . 
.i.. es, sir. 

:Q1• Had they been · •On record more than five 
years ~1 A. ·They ha :d. 

30 ,Q,. vVere you familiar with th •e statute which 
state ,d that vvhere de-e-d1s had 1b•een on reeord more 
than five years- A. I was ·. 

Q·. You sa .y th .at wh.en, you . we11t to the railroad 
station you £oun,d: that you had taken the ex-
e-c11ted deed · that Mr. Blair ·ha .d. on his office-table 1 
A V . . ...1..es, sir. 

,Q,. So there ,vas an exeeuted •d'eed there ready 
to b·e deliv ·ered 1f A. I don't ·want you to tie me 

4 0 do,vn-I too 1k the d.e-ed--

.. 
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Q. I am only as 'ki11g you . questions. A. I took 
the .d.eed .; whether it vra.s exeeute •d· or not I don't 
kn.ow. 

Qi. Don't you remem ·ber you ask ·ed him to leave 
the n.ame of the ,grantee blan 1k a.n,d you would fill 
it in when . it was ,c:los.ed1· A. I do not. 10 

Q. Don't you rememb ,er examining this when 
you ,vere in the office 11 A. I don't think I got 
that far. 

Q!. You say you ,got to A.sfbury P ·ark at half- .past 
nine in the · morning1 A. Yes, .sir. 

Q,. Are , you s,ure of that 1; A. Yes,, sir, th ,e sam .e· 
train Mr Fleischmann came ,diown . in. 

Q. Don't y;ou ·k11ow as a matter of fa .ct that 
you cannot :g·et a trai11 to As1bury Pa.rk at that 20 
l1our in the morning in the 'Win:terf A. I know 
as a 111atter of fact that I took the train which 
g·ot me there at that hour. 

Q,. You bave · other letters than th :ose in ,evi-
der1ce, ha,le you 11ot? A. You told m.e I did. 

Q. I s110,v you a letter ,dated D·ecemb ,er 2:8, 
19'25, a11d ask y·,ou if ~yo11 ,vrote tl1at letter to Mr. 
Blair~ A. I ,did. 

lv1r. nfeGlyn ·n: I .ask that. it b,e ma.r iked 30 
for id'entifieation. 

(Same is mark:ed Ex ·hi 1bit D-7 for id 1enti-
fiieation.) 

Q1
• Neither 1,1r. Blair nor J\1rs. Fleischmann 

vvere at that time h.ol,din ,g up the ,closing, w·ere 
they .fl A. Not in . the word ,s that you use, no. 

Q·. ;T 'h,e delay from November to January 13'th 
,vas the fault of your o,vn client's not 'b,ein ,g will-
ing to close, as ~you agreed upon. A. I would ·n 't 40 
sa~y that. 
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Q. On November 1, 19:251
, your client ·w·as not 

in~ a position to close this title as aigreed, was he 1 
A. He was. 

Q1
• Why all the dela .y from N ovem iber 1, 191251, to 

J a11uary 13, 1912!61! A. You .. will have to ask him : 
10 that, Mr. M.cGlynn. H.e wanted a.s mu:eh time as. 

he ,vould lget. 
,Qt. Whos .e sugg ·e·stion ,vas it that this closin1g 

be ,vith $7,000 1 in.stead of $151
,

10001 Wa.s it your 
suggestion or ynur -client 's-1 A. ·T·he first I heard · 
of it was from : Mr. Blair over the telephone. 

Q. Didn't you know that your client ,vas the 
one that instigated that1 · A. I only ilrnow vvha.t 
I heard 1 from . l\Ir. Blair. I know th .ey wan :ted to 

2 O get it settle 1d. 
Q1• vVhy did you wTite him . -on Decem ·b·er 2:8th, 

'' I a1n having · a. meeting of the people"-

Mr. w ·ein;berg: T·here is n.o such letter 
in evid •ence. 

1Q. vVhy did ' you ,vrite, '' I am having .a meet-
i11g· of the people interested at my office tomorrow 
at 5· P. M. 1i' ' 

3 0 Mr. W ein 1ber .g: I ob,j ect. That lette-r has 
not !been adm:itte .d:. It may not deal with 
this matter- · 

The Court: This witness has seen this 
letter. I will allow it in eviden 1ce. 

(The lette-r p-reviously marked Exhibit 
D-7 for id'entification is received in evi-
d1enee an1d m.arked E .xhibit D-7.) 

(M_r. lvleGlyn .n reads . Exhibit D-7.) 

40 ·Q1• Who ,vere the p,eople · interested ·f A. :lYir. 
Safris and his partner. 



Q. What is his name1 1 A. Lesser. 
Q1• D1id you have a meetin )g1 A. No, they were 

con1ing· into the offiee and I wanted : to as 1k them 
ab-out it. 

Q. vV,hy~ A. I wante .d to get the title closed. 
Q. What w.as the ,delay a 1bout~ · A. I don't 10 

know. I suppose they "rere • trying · to ma .ke bet-
ter terms. 

Q. When did you get the eheck for $,7,0,001i A. 
I thin ·k it was the 11th of J a.nuary, a.nd I put it 
i11to th -e b,an1k tl1en, or before that; 1b,ut I know 
I ha ,d the money there. 

,Q:. You had ·$7,0100, is that ri .ght 1· A. Right. 
Q'. If this title 'had : closed · on January 13th you 

,vould l1ave needed more than $:7,000i, wuuldn 't 20 
vou f1 A. Yes. 
&I 

·Q. Did yo11 ·have that with you~ A. If the 
title had closed January 13th~ 

Qi. Yes. A. Yes. 
Q. Vvhat a1b-out the adjustment 0?i A. We ·w·ould 

be e11titled to a,djustm .ents. 
Q,. You would· be entitled · to insurance pre-

n1ium.s- A. 'There was n.o insuran -ee on ·it. They 
vvere g:oing· to write the insurance then. ,::, 0 

Q. T:hey l1ad. talk -ed to you aJb1out it then 1· A. u · 

I had it in the m.ortgage. 
Q,. Y,ou knevv be.fore you went to As !bury Park 

that the ins11rance v.ras in the ·m.ortgage~ ; A. 
Yes, sir. 

Q. It ,vas su:bmitted to you with the $318,000 
insura11ice cla llSe A. c ·orrect. 

Q\. You knew th.at your client had to p,ay *3-8,-
·000 of insurance~ Did you hav -e that ,vith you 1 
A. No, sir, I had . my check. · 4 0 

.. 
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Q. V1hat other ftg,ures . ;vvere there 1i A. That 
we would :b·e entitle ,d to tax adjustments .. 

Q. Wh ,at did i tihat ,big · differen ,ce amount to f A. 
The interest on ·$,45,,0001 from Nov ·emb·er 1, 19125, 
to January 13', 1912i6. 

lO ,Q. ·why $,45,0001! A. 'They wanted ; interest on 
the $7,1000 that I paid 1 and on the $,38,000 mort-
gag ·e. 

Q1• Were you to get interest for the $5·,0010\ that 
you had paid 1 A. No, sir. 

Q. Was there · any questio11 a:bout it1 A. N·o, . sir. 
1Qi. Did you a:etually mak •e up . any fig'l1res 1 A. 

Yes -, sir. 
20 Q. What v,ras the differe ·nce in ·dollars and cents , 

between the fig·ure ·s -calculated your way an ,d the 
fig,11res ,calculate ,d tl1eir vva.y1i 

1fr. \Vein 1b,erg ·: I object to that as ,vholly 
imm .aterial. This ,vit11-ess is an attorney 
repres ,enting· the plaintiff and I assume he 
l1a.s11 't any rig~ht to ,give or take. He is 
entitled to his- rig ·hts, ,vhatever this court 
,or jury may decid ·e; it doesn't mak:e an :y 

3 0 differene,e if the difference was te ·n cents, 
if it b,ecame, .a matter of prin:eiple he is en-
titled to it. What is tl1e diffe-ren ,ce f It is-
a 1natter of ri1g'ht .-

The 1C'ourt : I will allow the question. 
Plaintiff's -counsel prays a11 exception to 

tl1is ruling of the court. 
Exception noted as ground of appeal. 

Q:. VVas there a difference in •dollars and cents 
40 ,b.et,veen the two methods. of cal ,culationf , A. Not 

that 'l1ad to ·be paid then-
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Q. You said tl1at eveTything else l1ad to be eli1T1-
i11ated a11d there vvas 011ly one thing sta11ding be-
tween thes-e .P•eo.p1e, a11d that is the method . or the • 
tim ·e at which tl1ese a,djustrnent figure ·s ,vere to 
be calc:ulated-one side maintaine-d November 2·, 
1925, and the other side January 13, 19:26'. A. 10 
c ·orrect. 

·Q'-I wa11t to knovv ho,v much difference there 
vvas :betwee ·n these t:wu parties on this tra .n.sa:ction. 
A. In dollars an ·d. cents 1 

Q. Yes. A. If the title ,vas closed as of No-
vem :ber 1st, no money would ha .ve had to ,be, paid 
tl1en, but my client wo11ld have had to pay i11terest 
on $38-,000 on January 1, 19i2:G, inste .ad of paying 
it on .July 13·, 19'2!6,. 'T·hey wanted interest on 20 
$17;000, they -claiming th .at they were entitle ,d to 
have, this n1oney on N·ovemb •er 1st a.nd they were 
not getting it until January 13t11. T 1hey ,v·a11te:d 
us to allo,v tl1em taxes for · the Jrear 19;251 for the 
mo11ths of N ovem ·ber and December a.nd they-
I thin ·k that ,vas the total a.m.ount-now, the 
a.gent-

Q1. I am as:k:ing· you how much it am .ounted to 
in dollars a11d eents-. · A. And interest on-

·Q. Didn't you fiig'ure it fbefore1 A. I figured it 
dov\rn there. · 

1Q1• Haven't you it here~, A. I :gave it to Mr. 
W ein :b,erg. 

Q. Ha .ven't ")TOU the statement1 A. 'That state-
111e11t vvill 1b,e· ,on my card index· on which card ap-
pears tl1e ,date I ordered the tax search-the ·Su-
preme Court a11d the tax . searc:h-on the reverse 
side is a complete stateme-nt showing the differ- • 
eniee between the parties. 

30 · 

40 
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MarU,rice J. Zucke 1r-C 'ross 

B)T 1fr. vVein,berg: 
,Q,. Where is· th .at 11

- A. In my office. 

By Mr. M:eGlynn: 
Q·. Does that card index sho,v ,both .calculations 

1 o or only yours? A. It doesn't show theirs .a.n-d 
it doesn't sl1ow mine. It shows the p·urchase 
p.rice, the ,dep ·osit p·aid, the amount of the mnrt-
gage, and that is as far as ·w:e :g'Ot. 

Q. Y•ou said before you left there during t 1his. 
discussion you a.n,d Blair elin1inated , the insura11ee 
discussion. A. Yes. 

Q. 'The next ,co11versation you had was with . the 
!broker and · he said, ''Never mind the argument. 

20 I will ,stand for half and Mrs. Fleiseh ,mann will 
stand . for half.'' A. Yes. · 

Q1. D10 you know what the · half amounte ,d to? 
A. I figured it then. 

Q. Ho,v muc:h was it? ; A. I will have to figure 
it no,v; I don't remember it. 

Q\ As a matter of fact, ·w·ere-n 't you told then 
.and · th -ere ib•y Mr. Wright in the presence of Mr. 
Blair and l\1r. F1eisehm .ann, that the only thin,g 
left open 1between the purchaser and : seller of this , 

3 O .Prop ,erty w.as the question -on the :fi_gures of the 
elosing~-that this man ; Wrig ·ht would stan ,d every 
cent ~f t.h-e- -differen.ce right then . and th -ere? 

:lYir. J\1:eGlynn: That is not so. 
·Q·. T·he mortg ·age which you say you took down 

there · vvas in the same shape then as it is no,v, is 
that rig ·ht.11 A. Yes -, · sir. 

Q·. The ackn_o,vledgments ,vere 11ot filled in~ 
A. Yes, sir. 

40 Q. And the el1eck which you ha ,d· th -en .and there 



-you hadn't endorsed that yet, had you 1 A. No, 
I di,dn't wa11t to endors -e it. 

!Qi. You didn't make · any formal tender of the 
cash or of the · b•ond and mortgage, did · you, A. 
I mad .e the ten •der when I left. 

Q. You made the tender of what 1i A. I said, 10 

'' Here is my che0k ·. '' 
Q. U nendorse 1d 1· A. No, I said, '' Here, is · my 

cheek:. I am ready to turn it over to you. I am 
ready to exeeute the mortga .ge. Will you close 
or won't you 11

'' 

Q. 'T·hat is vvhen. you picked 11p· th •e execute •d 
deed and '. took it with you 1 A. That was the last 
statement I m.a,de. I ha .d made infiormal sta.te-
men ts like that right along and I wanted to make 20 

a final sta 'b-. 
Q1• What date vvere you g-oing to put into the 

ack:no\v ledgment of the ~ortgage , . A. 'The san1e 
date tl1at tl1ejr came in to •Sign it. 

Q1• When ,vas- that~ .L~. Either the 10th . or the 
11th; I think it •'\\T'as the 11th of January. 

Q1 •• You can't put either i11 a11 acknowle~gment. 
A. The date that they eame in to sign it; it might 
have be.en either the 10th .or tl1e 11th. 3,0 

Q. V111en •did yo·u cease to have ch.ar lge of this 
tra11sa ,ction ~1 A. I think I was through with . the 
transaction .shortly · after I left there. 

Q·. Ii_o,v 1011g ,vo11ld you say it ,vas 1 A. A. wee ·k 
or two, or 111ayb,e three; 111aybe a mo11tl1. I g·ave 
then1 th -e fold .er a11d I thin 1k they ,ve·nt over to Mr. 
"\Vein:b,erg's offic.e ,vith the p-a.pers. I m·ay have 
vvritten a. letter to 1',fr. Blair. 

Q. As a n1atter of fact, you did.n 't write any 
more letters u11til April, 1:92:6,~1 A. I got a letter 

40 

/ 



from :11r. Blair an ,d I answe-red it on April 2.6th. 
Q. They wrote you some tim ·e after you were , 

down there · on January 13th 1 A. I think Blair's, 
letter must have ib,een •On Ap-ril 2fith, or the 24th. 
I must h,a.ve answered : his letter soon after I g-ot 

10 it. I ,didn't like- the tone of it. 
Q. I didn't ask you that. Have you got a eopy 

of his letter to you 1 A. I thin :k Mr. Wein 1berg . 
ha .s it. 

1'1r. W ein!b•erg: I don't see why we should · 
waste time on it. It was a. letter written 
·b,y someone else after I had started. 

Mr. McGlyn .n: I won't press it. 
Mr. Weinberg ·: I did .n 't know about it, 

20 did · 11 
Mr. M1cGlynn: No, I ,don't su,p,pose so. 

Q. The only _.sea.r,ch you had was the one that 
you ,got from the Monmouth Title ,Com:p·any1 1 A. 
Rig·ht. 

Q·. Did you order a. gua.ra :ntee ,d title or .an or-
·dinar~y sear:eh 1 A. I ordere •d an ordinary sea .rch 
first. 

Mr. w ·einib-erg: If your Honor please, I 
30 a.m :going to rest with Mr. z ;ucker. If th -e 

40 

reeord 1eomes in and we find . it will h.elp us 1 

out may we let it ,g:o in on the d.efense1 ; 
'T:he c ·ourt : Very well. 

Plaintiff rests. 
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Roy ' A. Wrigh.t-Direct 

R:OY A. \VRIGI-I'I', sworn in behalf of the de-
fendant. 

Direct-examination ib·y Mr. MeGlyn ,n: 
·Q. Mr. Wrig ·ht, in the summer of 1912:5·, were you 

in the ·real estate busines-s ,down at the shore t A. 1 O 
Yes, si:r. 

Q:. In ,vhat office t A. William H. McBride, 
Bra ,dley Beac:h. 

Q1
• Are you the sale.sma .n ,vho p.ut the d·eal 

throug ·h from ,Saf ris to F1eis-chm.a.nn f; A. Yes, 
• .sir. 
,Q. You ·were to !be paid ; a commission, I sup-

p,ose fi A. Yes, sir. 
1Q. \Vere you fa :miliar ,vith the transaction after 20 

it got to the stage of being · ta,ken· -care of by th:e1 

lawyers. for the respeietive partie~ 11 A. I was , 
taking· just as mu .ch interest. in it. all the time- · 

~Ir. 1V ein:ber .g: I as~{ that tha.t 1b,e stricken 
out. 

Mr. 1fc:G1ynn: I consent tl1at it b,e 
stricken out. 

Q. Did~: you ·wTite any letters to Mr . . Safris for 
the purpose- of b-riniging this closing to a hea•d 30 · 
A. I ,did. 

Q. I sho,v you. a letter of Deeem ,ber 11, 19:2:5, 
from . :Th1r. Zu,eker to the McBride Agen.cy, your 
atte11tion. Did , you reeeive that lette-r1 An-
svver }res or no. A. Yes, sir. 

1vir. W ein!b;erg~ :· I am :g~oin1g to object to 
any corresponde-nce ,vit.h Mr. MeBrid.e. I 
•don't ,k11ow where he comes in on t'his mat- 4o 



ter. He , didn't represent either party. He 
said he took an intere ,st-

Witness: I ma 1de the sale. 
Mr. W einiberg: But if he was not repre-

senting the defend 1ant in thig, ease in this 
1 O matter of closing, I think that no letter that 

he eo11ld· ,vrite to S·a:fris or Zucker would · 
have a,ny effeet. 

20 

30 

40 

The C'ourt: How could his letter be of 
any effect unless som.e reply is predicated 
upon it ,b,y the plaintiff which would be, Hvi-
d:ential against him 1 

Mr. MeGlynn.: :T,his is the :ma ,n wh.o, ir-
respective of the fa 1ct that he negotiated 
the original sale, commenced negotiations 
with th ,e p,laintiff as to the modification of 
the am.aunt of eash to b·e pa.id. ·That is 
what was sp,ok•en of :by his attorney on the 
stand. I 1n ean where they accepted $7,0010 
instead · of $151,0010. 

The iC'ourt: If you say that this is to b,e, 
followed by correspondence from the plain-
tiff, I will allow it in .. 

Mr. Me.Glynn : ·T·he next letter is from 
the plain tiff. 

Mr. W ein!b,erg: A letter written 1by some-
one and ans.we red b,y :Saf ris ean ,not b·e ob-
jected to by me. 

The Court: P ·ut. your letter in. 
Mr. McGlynn: I offer in evidence a letter 

from . Mr. Zucker to Mr. vVright dated , De-
een11b1er 11, 1912'5,. 

T'he . Harne iSi reeeived in evidenc:e an,d 
mar 1ked E!xhi 1bit D-S,.) 



Mr. ~1:c.Glynn: Th .e next is D1eeember 
16th, a letter from Wright to ,s iafris.. I 
offer it in evi,dence. 

('The same is. reeeived in evid 'en.ce a.n,d: 
marked . Exhibit D·-•9'.) 

Mr. Mc Glynn : I offer in evidence a letter 1 O 
of 1D'eeemb ·er 17th from Mr. ·Safris, to Mr. 
Wri,ght. 

( Fj_'}1e sa1ne is received in evidence a11d 
marked : Ex ·hibit D-1O.) 

(Mr. MeGlynn reads to t11e jury Exhibits 
D-8, D·-91

, an ,d D-1O1.) 

Q·. Were you present on the d·ay the matter 
,vas. at.tempted to ;be closed in Mr. Blair's office1 

20 A. Yes, sir. 
Ql. Wh .at tin1e ,did · you ,g,et there 1, A. About 

l1alf-p,a.st nine. 
Q. Did ' 1\fr. Zu·cker ;get there that mornin ,gt 

A. I-Ie did. 
Q1

• Was any ·bod'y ,,1ith him ~1 A. No, h,e was 
alone. 

Q. Did you hear the discussion that we·nt •On 1 
A. Yes, sir. 

Q. Did · you see the papers that were p.resented 30 
by ·eaeh side~ · A. Yes., sir. 

Q. Did . Mr. Zucker sho"r a check to any :bodyf 
A. I didn't see it-

W ein'berg: I 01b,jeic.t. to that. 
Objection su .staine .d. 

1Q. Did you see lVIr. Zucker exhibit a c.l1eck on 
that dayf l A. No, sir. -

Q. Did you see him exhi 1bit an exeeuted bond1 4o 
and . mortg ·ag~e f A. I did . not. 
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1Q. What, if anything did . you h,ear him say ,vith 
reference to what his instructions were with ref-
erence to ,c.losi11g for his client~ 1 A. After quite, 
som -e 1bickering . regarding · in:suranee- an ,d little 
things li1k:e that which were finally settled to his 

lO satisfaction, he said som :ethin 1g· a1bout only hav-
ing a few · minutes left an ,d: that he ha 1d to ea.teh 
tl1e train a.nd · it was a.b,solutely necessary to g·et 
rig ·ht back and ' it was necessary to close as of 
January 13th, the day he was in As fbury Park. 
To that JVIr. Fleis:ehmann .a.nd Mr. Blair both ob-
jected .. Tl1ey insisted that the title :b•e settled aS' 
of N ovHm:ber 1st, as , Mrs. Fleischmann had : :given 
llp possession -of the property on that date an ,d 

20 they could hav •e ha .d p•ossession at any time after 
tl1e 1st of N-ovemiber. 

Q. Did you know at w 1hose request she ha ,d va-
cated the !property on N;ovem ·b·er 1st~ 

Mr. vVeinberg: I olb1ject to that as imma .-
terial. 

'The Court: I vnll allow it. 
Plaintiff's ieounsel pra .ys an exception to 

this ruling · of the court. 
3 0 Exception noted as gTound of a.ppeal. 

4 0 

1Vit11ess. 1She had . left :beeause the con-
tract she had : signe-d. •called for her to quit 
poss -ession and for him . to take p•osse-s.sion 
as of the list of N ovemb ,er. 

Mr. "\Veinberg ·: I object to that an :d ask 
that it 'b,e- strieken out. 

T11e ·Court: St.ri 1ke it out. 
VVitness: W·hen they m.a 1de the sale they 

said they •expecte-d to take possession on 
the 1st of O·ctober. 
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Roy ' A. Wri ,g·h.t-Di rect 

Q. '.That ·v,a.s b,efore • the •d'ate fixed in the eon-
tract 1· A. Yes, sir. 

Q. Had you . in any way communicate -d that to 
Mrs. ·Fleis,ehm .ann 1 A. I told it to her mys-elf 
,vhen · the contract was signed .. 

Q. Do )rou 1kno,v yourself wh ,ether she was out 1 O 
before Oeto 1b,e-r lstf; A. I d.on't kn .ow· about 'Oc-
tober 1st. I know · she ,vas out on N ovem!ber 1st. 

Q1
• What was said at ~Ir. Blair's office about 

th ,e a,d:justment figures.f , A. Zucker said he ha .d 
orders fT01n his eli2~t r~ot to settle 011 any oth er .. 
tern1s- exeept that ,day, January 13th. He a.b•so-
l11tely ref11se-d to budg ·e from . that. H ·e gra1bbed 
his hat and coat and , said he had a check and was 
read .y to settle and he said he had . to .catch a train. 
I .said, '' J 11st a. mi11ute, Mr. Zucker. 'This. is the 
first time vle have had a ehance to talk to you. I 
vvill call up ~/Ir. J\1:clBri,de- . 

Q:. D1011 't tell us ,vhat you said to Mr. 11:cBride 
but ,vhat )rou said to l\fr. Z;u,eke-r after the tele-
IJhone •conveTs.ation. _.._L\._. After the telephon ·e con-
versation T said . to lVIr. Z11eker, '' 11r. Zu·c!ker, there 
is $,4100 or $•5001 difference as of the a.m.ount you 
,va.nt to pay as of the J ar1uary 13th s:ettlement 
and the Novem 'b,er 1st settlement. We will •de-
d'uct that fr ;o1n our .co111mission and Mrs. Fleis,ch-
ma1111 "rill p•ay half.'' Mr. F'leischma .n.n ob,jeeted. 
I said I wanted 1 it eleanHd up ·; I ha -d worked hard 
011 it and lon ,g. lVIr. Zl1eker said, '' I can't. see-
that at all. I am i11 a hurry and I ha .ve to g~et a. 
t r ain i11 t\vo minutes.'' He l1urried out with ,his 
hat and coat alon1g ,vith some papers of Mr. 
Blair's and I ran after hin1 .and got tl1e pap ·e1·s. 

40 
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· Q. What ·was tl1e- con:dition of the real estate 
market in B'radley B·each as of that time 1( 

Mr. W einiberg: I oibject to that. If you 
intend to proeee ,d on the eounter-claim of 

10 loss-, I ask that this witness :b,e •qualified as: 
to ,knowle-d.ge,. 

·The Court: I _thin1k the o'b,jection is 
prop •eT. 

,Q. How long · have you 'been in the real estate 
business down there 1 A. Fourteen years. 

Q. Were you fa :miliar with the Bradle ,y Bea ,ch 
m·arket at that time~ A. Absolutely. 

·Q. Ha ·d you had anythin .g to do with sales and 
20 purehases1 A. Yes, sir. 

Q. In the imme :diate vicinity of this. p,roperty11 
A. Yes, sir. 

Q1. At Ocean and : ,C'liff f, A. YeSi, sir. 
Q,. Near the Oeean Grove end, was it 11 A .. Yes, . sir. 
·Q. Was , it a, corner pro.perty 1 A. Y,es, sir. 
Q. What was the situation in the mariket there 

at that timef 

3 o Mr. ,v einfberg: I dbje:ct unless , I have a 

40 

right to eross-ex .amine 1hi 1m first. 
The ,court: You may cross- .examine. 

By Mr. Wein :b.erg: 
Q1. vVhat properties did. you sell arou .nd th .at 

time on Ocean Avenue in B:ra ·d11ey Bea ·ch at the 
up ,per en,d11 A. At that en•d· of Bradley Beach 
there isn't much pro .p,erty outside of th •e La .ke-an ,d 
Sea I-Iotel. 

• 
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Q. Did · yo-q. sell any prop ,erty on that end t A. 
Y e•s,, sir . . 

·Q .. Where1 · A. Within two lblocks. 
Q. 'There is a ·big · difference between lan ·d aibov•e 

an id 'b•elow Newark Aven ·ue, isn't there 1 A. No. 
Q.. What s,ort of tract •did you sell fi ·C·orner l 0 

property1 A. Yes. 
:Q .. H.ow mu -ch fronta .ge 11 A. 52-fe-et. 
1Q. Did . you sell any frontage whieh fronted on 

three streets as this did t· A. No, sir. 
Q1

• Would · that make a ,difference in value 1 A. 
Yes. 

By Mr. MeiGlynn: 
Q1• Repeating my question: What was the :state 

20 
of th•e market at ·Bra·dley Beaeh . in the summer 
of 1912'5• at the tin1e this con tr a.ct was .signed 1 

N!r. W ein1b,erg: I object. What differ-
ence does it ma :ke 11 

Mr. McGlynn: Ordinarily I don't suppose 
in. the course of three or four , months or 

, six month1s1 the v·alue of a pieee of real 
estate would fluctuate materially, but take 
the cas-e of this city a couple of yea.rs a.go- . 

The ;C·ourt: 'T·he question now is. that you 30 

want to asir this- witness whether the real 
estate m.arket from sorne particular d3-y on 
,vas adv ·ancing · or stationaryT or declir1inP.'. 

L.., (_ _..1 

Mr. 1{eGlynn: That is my question. 
The Court: I think: you ought to ;b·e more 

exact. Give hi1n tl1e starti11g date and the 
fi11ishing· d·ate an ·d ask him . ·wh.ethe,r it ,vas 
advan-ein.g~, declining, or remaining .station-
ar~l- . 40 

.. 
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Q·. This eo11tract was executed · August lB, 19:2:51
• 

Between that d.a.te and N ovemb-er 1, 19,25,, w.a.s 
tl1e state of the real estate market in Bradley 
Beach advancing or ,declining or sta .nding still 1· 

Mr. Weinberg: I object. ·The witness 
ought to show w'hat the p,rice of th .at land 
wa.s, if he · 1knows, on the day that this .con-
tract was si1gned, a,nd then if th-ere: w.a.s any 
,difference :bet,veen tl1e value as of that date 
an-d the ,date title was to lb,e ta .ken. We are 
not interested ! wheth -er real estate went up 
or down before or after. 

The C'ourt: )T,he question you are as :kin :g 
might 1b,e ibro 1ken into one as to the inten-
tion of th -e -def enda .nt to carrv Ollt the sale 

&I 

and sho,ving · a, de:cline in price; t 1he other 
is a question on- the counter- ·claim whether 
yo11 want to sho,N that property was le.s.s-

Mc.Glynn: This is a preliminary 
qu_estion. In ordinary · circumstances while 
tl1e fluctuation ,vas- not m11eh, l1ere it w·a.s, 
and I ,vant to kno,v the · reason. I .can ·'t put 
t,vo question .s at once. 

3 o . The 1C'ourt: I sup :pose the proper thin :g to 

40 

do is to as-k him another preliminary ques-
tion as to wh .at neighborhood · in the town 
it applies , to. 

Q1• In the su·m.mer of 191251
, was there any dif-

f eren .ee between the value ,of real estate in B:rad-
ley Beach . so far as its location in the to,v11 was 
concerned "';vhether it w·as on the beach or on Main 
Street or on a side street~ 

l\1r. W ein 1berg .. : I 01b,ject to tl1at. It does 
not ref er to this- locality. 



Roy A. W ri,g1il-Direct 

Tl1e Court: You are tryi11g to prove 
whether it varied during that period n11d 
!vf r. VV ei11berg objects , 011 the grol111d that 
you have not a,p,plied it to this locality. 
Property i11 one section might have gone up , 
or decli11ed, and in the other section did n,ot. 10 
]Tind out wl1ether there was any change i11 

the marh:et so far as tl1is location ,vas con-
eer11ed so as to allot this property to some 
particular location. You are asking for a 
market a.nd , you . are tryin jg to ,confine, your 
m.arket to Bra .dley Beach as one area. Mr. 
vVeinberg's objection is that this is too 
broad, a:nd I thin :k: he is right. If _you wa .nt 
a ruli11:g, I will sustain the 0 1bdection. 2 o 

Q. ,Vas there any diffe-rence in · the summer of 
19:2:51 in prope -rty on the beach front.f A. Ye;s,, . s1r. 

Q1
• vVas that ,difference d.ue to its location north 

or south of a. -certain street, or what was the dif-
f ere11ce ~- A. 'There was a diff eren-ce in the value 
aecording~ to the location whethe,r it was n-earer 
soutl1 to,vard . A v,on, or nearer Oeean Grove. ·The 
prop ,erty to the north was . w:orth less than nearer · 3 0 
south. 

Q·. Did that inerease or did . it remain the same 1 
A. Proportionately the same. 

Q:. \Vhat hap ,pe-ned to the v.alues after Novem-
ber 1, 19125111 

1fr. Wei1tb,erg ·: V{here f· 
lJ:r. nfeGlynn: In this particu.lar section . 

of Bradley ,Bea-ch, Ocean . A venue an .d 1Cliff 
Aven11e,. 40 



P:"o ' . 

Mr. Weinberg: It has not been shown 
that there was , a. eha .n-ge. 

·Q1• Was there a. c.hange 11 A. Yes, sir. 
·Q. In w·h.at way~ A .. Prop -erties deteriorated 

10 in value all along O:cean Avenue, on account of . 
the ·hi1gh prices • that were paid . there du.rin:g the 
boom. )T·hat ap _plie 1d to all eases n.orth an-d s-outh. 

Q. The de.cline you mean f· A. Yes, sir. 
Q1• When did : that ,d.ecline sta.rt.1 A. 'The jboom 

,vas . very short-lived ·; it starte-d that winter. 
Q. T 1he winter preeeding1i A. Immediately 

after the 1st. of November, 119125,. 

By the • Court: 
20 Q. ·Counsel is asking you as to whe.n th -e hoom 

started. A. 1Two days after Mr. Safris boug ·ht 
this property. 

By 1\1:r. ¥ciGlynn: 
Q. That is ,vhen it started 1 A. I think · that is 

the first transaction in the boom. 
Q1• ,v as there activity to an. extreme in- the 

mar 1ket. a.t that time fl A. Tremend .ous a:ctivity. 
Q·. When did you say it .stop,p-ed A. Well, th .e 

30 big activity stop -ped within a couple of weeks, al-
tl1ough there was a eertain amount of activity 
after that. 

Q·.. W·h.en ,did : the decline i11 prices .comm.ence 1· 
A. After the first of N ovem 1ber an-d the 15ith of 
N•ovember people were s,uppose-d· to be takin ·g title: 
at tl1at time in a num tber ,of instances-

i .fr. vVein1berg: I as 1k that that ,b,e strieken · 
out. 

40 T·h-e 1Court: ,Strike out a.s to what people 
,vere doin .g. 



·Q. On ,or a!bout January 13, 1912,6, what in your 
opinion was the market value of this property 
des 1cri 'b·e·d in this contract 1 

Mr. Wein1b1erg: I 0 1b,ject. to that. This 
witness has shown no 1knowledge whatso- lO 
ever of anythin _g· ap,proa:ehing this property 
in simila.rity, siz.e, location or anything~ else. 
He · ca.n venture a 1g:uess that may or may 
not :be any good. ·There is no basis- for a. 
relia.ble opinion so far from this witness. 

The 1Court.: I will allo,v it. 
Plaintiff's eounsel p•rays an exceptior1 to 

tl1is ruling of the court. 
Exception noted as ,groun,d of appeal. · 20 

vVitness: I ,should say a fair valuation 
,vould have :been som.ewhere :between $30,-
000 and $3i5,,0100. 

1Q. In order to clear up a d.oubt that seem,s to 
have ;b,een raise.d . :b,y the la.st objection, ,did· you 
have a11ythin_g to do with any of the tra .ns-a,ctions 
regardin;g· 1b,eaeh , front also purchased · fby Mr. 'Saf-
ris ~i A. Y-es, sir, all along the ·b·e.ach front- , 

Q. 1~ o, pure.ha ses b,y· Saf ris .L\... Yes, sir. I 3 O 
sold p-roperty to him. 

Q1• On the · b,each front 11 A. Yes, .sir. 
,Q. In Bradley Beach? A. ·1~ es, sir. 
Q. Di .d he tajke title . to that prop ,ertyf A. He 

did not-
~1r. W ein,berg ·: I 0 1bject to that. 
The c ·ourt: Objection sustained; stri 1k-e 

out. the a.nswer. 

Q. vV ere you paid your eommission-

• 

40 

• 
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Mr. Wein :berg: ;£ objeet to that as- im -
material. 

Mr. McGlynn: It is very material. It 
is set up as- one of the elements of dam .age. 
·Th •ese .P•eople are seeking the return of this 
deposit and we want to show we are i out 
$1,:5100 on this :eontraet. 

The ,court: What ha .ve you to s-ay about 
their right to recover1 

Mr. Weinberg: In the first pla .ce, un ,der 
the -law he must have a. written aig:reem.ent 
b,ef ore there is any obligation on the part 
of the plaintiff to p•ay it. If there is, I 
,va11t to see it. It may :be 1one of those on 
which com:mission is, paid when the · title . 
pas-ses. It is only in those cases where 
there isn't an .y suieh saving ·claus-e in the 
·contract w1here the owner is oibliged to pay . . a.ny comm1.s.s1on- · 

T·he ,court: Here is a man employe .d b,y 
anoth :er to do some work for him :, rega.rd-
less of what the arran ig·ement is; he would 
,do this . wor ,k for him a.nyhow. Now, you 
are as 1king •d.amages f o.r the loss of your 
1bargain a·nd you are going to 1b,e asked to 
p•ay the ·d·epreciation in this property. This · 
man is employed · to ·do ,vork for the:m per-
sonally, I do not see that it is an elem.ent 
of ,damag ·e. 

n1Ir. 1fcGly ·nn: 'Their suit is for the re-
turn of the ·$5·,01001

• 

The C;ourt: 1That has nothing to •do with 
this . question at. all. It is only on your 
counter -claim that it is of any moment be-

• 
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Ro1y1 A. Wright-Di rect 

eause . if they d.o not prove their right to 
any deposit it is forfeit. I will ·s.ustain the 
objection. 

Defendant's- .counsel prays an e~eeption 
to this rulin ,g· of the court. 

Exception noted as ,ground of appeaL 

A1djourned , to F 1riday, Fe .bruary 3, 19·28, 
at ten o '-clock A. M. 

10 

F 'rid .ay, February 3, 19128. 20 

Co11tinued _p.ursuant to a•djournm :ent. 

Present, -counsel as :before stated. 

R.QY A. VvRIG-H'T resu .mes the stand. 

Direet-examination ( continue ·d) 1by M.r. Mc-• 
Glynn. 

Q1• Mr. vVrig·ht, yester :day you told . us that you 
30 arrived at Mr. Blair's. office a1b,out half- :p·ast nine. 

A. ·That's. true. 
Q. When you .got there was Mr. Zuck ·er there 

or did he cor11e i11 later1 A. I-Ie carr1e in later. 
Q:. 1The ne .g:otiations. vvith reference to a chan ige 

of the terms affe.ctin _g the amount of eash to .b·e. 
p,aid a11d the amo11nt of the purchase money m.ort-
g·age ,vith v1hon1. on. ib,ehalf of Mr. iSafris di ,d you, . 
if at all, discuss that change f A. With Mr. 
Zueker. 40 

\ 
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Mr. Weinberg ·: I o:bject to that as- wholly 
immaterial. . 

Mr. McGlynn: Mr. Zu 1cker, the only wit-
ness produced 1b·y the plaintiff, testifies that 
1he knew nothing ' aibout this cha .nge. 

lO The C'ourt: I will allow it. 

oo L.., 

30 

Q,. Where 11 A. At his ,office at the iChamber of 
c ·ommeree Buildin _g, Bradf or ,d place, Newark. 

,Q .. Was that t11e only chan 1ge discusse ,df A. 
At that time, yes. 

Q . . Did : you report to Mr. Zu.ckerf A. I did · 
not. 

lvir. W ein!b1eTg: I ob-ject to that. It is. 
d~.one for the purpose of con.tradieting Mr. 
Zu-cker. He s.hould have been interro-
1gated : a1bout it when l1e was on th -e stand :. 

Mr. MeGlynn: He was 1 interro :gated a:bout 
it an -d said he kne-w nothin .g ab ,out it.. 

·Qi. vVas there any other elause or pa.rt of the 
,contract diseus-sed ,between you an -d. Zucker so far 
as a.ny change v1as ,eoncerr1ed 1 A. None what-
ever, ex-eep,t the cash IJayment to ta1k:e title. 

CRO -S1S1-E·XAMINA ·TI 10N 1by Mr. w ·einb ,erg: 
Q. Whe-re is this p•articular land located 11 A. · 

O·n the northwest earner of 1Cliff and · Ocean Ave-
nue .s, Bradley Beach, New Jersey. 

Q,. It is. the north e11d of the Bra ,dley B:each .-
O·eean Grove •ocean frontt A. Yes, sir, it is not 
dire ·ctly at the north end. 

Q. N,ot at tl1e point, :but it is at the north en·d. 
A. ·T,hat's right. 

4 0 Q\. Do you reme :m!ber ,vhen Bra -dley B-eaeh con--



•demned . all of the water front just opposite this 
land 11 A. Yes, sir. 

Q1
• That wa.s when 1 A. Why, . about five or six 

years- ago. 
Q. And there vvere· old hotels- and old b·athing 

hous-es •cleared a~vay rig ·ht opposite this land, is lO 
that right 1: A. 'That's- true. 

·Q. An ,d. there were improvem .ent.s that we.re in 
.PTojeet at that time~ A. Yes, sir. 

,Q. And tl1ose improvements were swb,sequentiy 
made~ ; A. Tiha.t 's rig ·ht. 

Q. And . this lan .d is locate ,d in the nei 1g:hborhood 
where the p•avilions are and : the amusem .en.t cen-
ters, and . so forth 1 A. Yes-, sir. 

·Q. 1This land had a fronta ,ge of ho,v much .11 A. 2 0 
14!6-feet. 

Q. On Ocean A ve·nue 1 A. Yes, sir. 
Qi. What d:e-pth 1: A .. 1201 feet. 
Q. On ,vhat street~ A. ·Cliff Street. 
Q1

• Did it run i11to another street1 , A. Yes, sir: 
Kent Avenue. 

Q. How mu .ch on. Kent Aven11e1 A. About 14.5 
feet. 

Q .. ,So it ,vas- a vvhole 1bioeik •On the ocean front , 
0 0 a11d part ,of th ·e ·block running~ east an 1d. w·est 1 A. ,-> 

No, sir, half a :block on the ocean front and a 
,vhole 1block on Cliff. 

Q~. vVl1at is the other street west of the 1 •ocean f· 
A. Kent. 

1Q1
• So that you had Cliff Ave11ue, Kent Aven ·ue 

and Ocean Avenue f ron tag ·e? A . That ''s rig ·h t. 
Q. Do you kno :w ,vhat the entire Bra 1dley Beach 

oeea11 fronta .ge is? A. Well, no; there is a·bout 
twelve ·Or fourteen 1biocks of it. 40 
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1Q1• Did you have any pa .reel around . aibout S-ep-
tem !b,e-r, Oetolber or N ovemb ,er, 1912'51

, of that size 1 

or •description in the northern part. of Bra .dley 
Beach for sale 11 A. Not exaet.ly of the size, no; 
not the exact siz .e. w ·e had the prop •erty in that 

lO immediate vicinity for sale. 
Q. Then yollr answe-r to my question is no. A. 

No. 
Qt. 'Then you . sold no prop •erty in :Septem 1b·er, 

O,cto1b1er, or November, of that siz .e with three . 
street f ronta .ges 1 in the · northern en·d. of B 1ra ,dley 
Beaeh 1 A. No. 

Q. A·nd therefore, of course, you don.'t know 
,vhether any prop ,erty of that ,kind or ·description 

20 ,vas res,old a. fe,v montl1s later at a p-rofit or a loss. 
A. I d.on 't tl1in1k there is prop ;e-rty in . Bradley 
Beac:h outside of the Flei.schma .nn . property, that 
is situated as that one is . located : on three streets. 

1Q:. It has a . . P•eculiar location a.nd · a value of its 
own 11 A. I do11 't k:now that it enha11ces its value 
to any ,extent. 

Q. I isiay it ha.s a value of its ow·n. A. Y e.s, sir. 
Q·. It is a, guod site for a. l1otel up there, isn't 

30 it1 A. Yes. 
Q. T·h.en ,do I understand you are not telling u.s: 

t11at any p•rop ,erty of this kind : an ·d· •deseription 
and size up in that neighborhood . wa:s to your 
k~11ovvled.g·e :bou,ght around Septe.mbe-r, or ·Oetob ,er 
of 19·2:5 an ,d re.sold a.round January, l191216., that you 
kn.o,v of~ A. R,esold 1 No. 

40 
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ER .NEST H. lTLEIS ·CHl\1:ANl{, svlorn i11 be-
half of ,defend ·ant. 

Direct-examinatio11 by Mr. Mc:Glyn11: 
1Q. Mr. Fleisch :m:a.nn, you are the exeeutor of 

your mother's esta.tefl A. ·No, sir. 10 
Q. Your :b,roth •er is 1· A. My b,rothe,r. 
1Q. Are you . familiar with the d.etails of this 

transaction f; A. Yes,, sir. 
Q. Were you at Mr. Blair's offi,ce in Asb ·ury 

Park 011 J anua.ry 13, 191216 t A. I was. 
Q,. How ·did you . g·et there, b·y train, automobile, 

or h.owf A. By train. 
Q·. From wheref A. Lib ,erty 1St.reet, New 

York. 20 
·Q:. C1e11tral R .ailroad 10r Pennsylvania 11 A. 

·C1entral. 
Q. Do you recall wheth .er you to01k the first 

train yo11 eould catch that mornin :g1 A. Yes, sir. 
Q1. Vvhat ti1ne did that train , arrive at As :b-ury 

P ar 1k f1 A. 10 :27. 
·Qt. Yo11 have ibeen goi11g· dow·n there · for quite a 

fevv years? A. ·Thirty-five or more. 
1Q1• 'T·his vvas during the winter? A. Yes, sir. , 
Q. In your thirty-Jive years of e.xperien .ce has 3 o 

there b,ee·n much cl1ang~e in the trains 1during the 
vvinterf 

Mr. ,V einberg: I object to that. If l1e 
has a time ta.ble-he, should prod 1uee it. 

iQ;. Have y,ou a timeta 1bie ?i A. 'This year's; the 
san1e train is on. 

Q·. I11 your kno,v1e,d,ge is the.re any train that 
you -can get to }_.._s:bury Park at 9 :30· in the morn- 40 
• 6l A ·N . 1ng . . o, sir. 

/ 
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Mr. Weinberg: + ob.ject to that an :d .. ask 
that it ,b,e strieken · out. If he ha.s testified 
fromJ a. time tafble it s-hould !be produced ·. 
'There a.re two railroads that ,g'o down there-. 

10 Q. Are you familiar with . the Pennsylvania . 
trains 1, A. Yes, sir. 

Q. Is there any train, in your thirty-five : y•ears 
ex.p•erience, that gets you . there at half-past nine 
in the m.ornin ;g1 A. No, sir. 

Q1• Who w·as there wl1en you got there 1 A. 
Mr. :Blair a.nd Mr. Wright. 

Q:. When ·did Mr. Zucker arrive f A. Ve-ry 
shortly after I a.rrived. 

20 Q. Did you hear the conv·ersation b·etween Mr. 

30 

Zueker and Mr. Blair with reference to this clos-
ing 1, A. Yes, sir. 

Q'. Did you taike part in it1 . A. Yes, sir. 
,Q1• You said that i1:r. W rig~ht ·was there f, A. 

1fr. Wright, l\1r. Bair, Mr. Zueker an •d. myself. 
Q1

• Did you l1ear anyone there ma!ke. any state-
·ment with . regard to a.n allowan .ce of ad:justment 
fig~ure·s, taxes-

Mr. VI ein1b,e1;g: I 0 1b•ject to that as lea 1d-
in.g. 'This witness has- not b-een examined . 
1bef ore : and he should : ibe asked in the ·usual 
,vay what occurred. 

(
1Q1uestion withdrawn.) 

Q· . . Start in an,d ,give us the eon-vers.a.tion be---
t,veen the various p•arties-, . _giving their na .mes and 
•conversation. A. l\Ir. Zucker came in and 
greeted . us .by sa,yin ·g, '' Gentlemen, I have half an 

40 hour in whieh to close this transa-etion, so make 
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it snap ,py. '' :Th1r. B:lair, said, '' I am all ready for 
_you, Mr. Zucker.'' Mr. Zucker sat d:own an ·d 
op·ene •d his 1bTief case and ·brought •out .a letter th .at 
had ,b.e-en passed between Mr. Zucker and Mr . . 
Blair ·with reference to .certain obije-ctions : Mr. 
Zuelcer :ma :de to the title, and : Mr. Zueker started : 10 
to read from this letter, a.nd as the various items i 
were reaehed, Mr. Blair han -ded over the papers. 
ref erring to the various - items su ·ch .as the deed 
reeeived f roni the Oeean Grove 1Cam .p Meetin :g· As-
sociation which eleare-d the O:bj.ection to the 
lease-

Mr, W ein [berg: I object to his · statement. 
as to wh .at it contains. J ·ust tell us, what 
l1a ppened. 2 0 

T·he Court: Is it necessary for us to go 
over the p·a.rt of the conversation w·hich . 
,va.s cov -ered 1by the straightening out of the 
title~ 

1VIr. vvT ein :b.erg : No. 
Tl1e Court: Pass over the title que stion. 

Just on the · record title. 

Q. I s110,v yo11 ,vhat purports to :be , a .·deed from 
th•e· Oee-a.n. Grov ·e· Cam :P' Mee 1ting · A.ss·ociation to :3 o 
J oha .nna . FJ.eiscl1mann d1ate ,di N ovem ,ber 9·, 19·25, 
a,c1kno,vledg ·ed: the 14th day of N ovembe-r, 1912:5, 
an :d as:k you if that is th ,e--dee:d to w·hicl1 you have 
just ref erre ·d. A. Y-es, .sir. 

1f r. MeGlynn ·: I offer it in ·evid :enc-e. Tihe 
d:e1s.cription : is the, sam,e- as. of this , p ,rop -erty. 

('The s.an1:e is 1 receive·d : in evid ,e,nee and 
ma .rke ,d Exhi1b,it D-11.) 

Mr. McGiynn: 1T:he ,n I un,derstand 1 ,ve arP 1 40 
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Ernest H. 1/leischniianri- Direct 

to ski .P ov,er the 1 question of the miortgage ·s. 
Th ,e Court: Yes., sir. 

Q. We ,re , you h,e,r·e yeste ,rday1 A. Yes, sir. 
Q. Tell 11s what you heard of the matters Mr. 

10 Zu,eker disieusse,d rubout the closing fig·ures. A. 

20 

We cam ,e, ,down ' to that a.nd . Mr. 1Blair stated to Mr. 
Zuelre·r that the .closin .g ,vas to b,e b,ase :d as of 
N ovembe,r 1st an ,d: th .at ~1r. Zu·eker un ;d,e,rstood 
that-

Mr. W einbe ,r,g': I asl{ that that 'be stricke ·n 
out. Ju .st state what 1fr. Zu:ciker s.aid,----

Mr. McGlynn: He said Mr. Blair s-aid to 
Mr. Zucke 1r~ 

Witn .ess: It ,va.s alwa .ySi my impression-
The , ·Court: Just what wa,s, said :7 
vVi tn ,es1Si: Mr. Zu~ck:er said that the only 

:b,asis 11pon. w·hieh . h,e ,vould . close , would !b,e· 
,Jan .u.ary 13, 192:6,. 1'1r. Wright ,e•x,cused 
him .self and we:nt into the other room. 
,V-he,n. he, can1e b·aek he said, '' G.e,ntle 1men, 
\Ve ,don ·'t ha.ve to spen :d an :y time-

Ivlr. w :einib,erg: I don't think this v1itness 
is 1eon1petent to state : ,vhat. 11r. Wright 

3 o said. Mr. Z·ucke,r· is , only a witness : here ,. 
If these m:atters are, inten :d.ed: to be, contra .-
,dietory to w·hat he , testifi,ed I thin ·k th ,e 
ordinary rul,e ,vould :be--

Th ,e· Court: T'his is a. situ ,ation ,vheire the 
t . I • th . . l • ., 

L .. :. age11 1s represent1ng · e pr111c1p,a1 111 elos-

40 

ing·. I ·believe , all the ·conversation is ad ·mis-
sible. 

Plaintiff's eouns ,el p,rays an exception to 
this ruling of th .e court. 

Exce-ption · not 1e-d as groun :d of appeal. 



Vvitness,: H ,e -said, '' I will sitand whateve ·r 
diff ere :nee there 1 is out of my commission . '' 

By i1r. McGiyn :n.: 
·Q1• Ha .d the 1y really sta.rted to make any calcula -

tions at tha.t tim .e1 A. N:o, sir. 1 o 
Q. What ha

1
p ,p 1en 1_e,d: then 1, A. Mr. Zucker said 1, 

'' I hav ,e,n· 't any tim .e· to tal 1k the matter ove:r 
further.'' He pushe 1d thH pa .p,ers all together a.nid· 
ina ,dvertently tool{ some of our pape ,rs with him 
a11d starte-d . out of the d:oor. 

Q. What •did the , commission am :oun.t to 11 A. 
$1500,. 

Q. I show you . a. p1a1p,er :da t.ed. N ove :m1b1e·r 2, 19'25·, 
an 1d ask you, ,v:hat that pa .per is, and wheth 1e.r it 00 

1...1V 

has :been in your p ,osse:ssion. A. That is a d.eeid 
from my mother-

1Q1. "\Vhy ,va.s tl1e· g·Tante1e left ·blan·k1 A. At 
their request. 

Q. vVas it sig ·n:e,d:1 A. Yes, . sir, an ,d: acknowl-
edg ·•e•d. 

1Q. What b·eea :m•e! of the si,gna.ture part of it t A. 
I tore, that off :beca :us-e, my mothe·r had: no piaee to 
ke :ep papers and . I ,didn ·'t want a. blank signe 1d d,eeid 
around. · 30 

Q. vVhat ,vas the •date of her d1eath .f A. Jun•P 
3'rd. 

Q1• J 1111e- B, 19,216, 1: A. Yes, sir. 
Q1• "\Vhat !bie-ea:m:e· of the · signature, part of the 

de ,eid f1 A. I .de,stro}T,Hd it. 
Q'. vV as it exeeuted : on th-e· date the ·re, Jan nary 

13111 . A. Yes, sir. 

:lYir. MeGlynn: I off e,r the- de,e,d. 
IVIr. W einb •eTg: I obje 1ct to this pa.p·eT. I , 40 

do not tl1ink: there is anything about it 
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Ernest H. Fleischm 1a.1in-Direc:t 

that is evidential, a paper with part of the 
deed itself and acknowledgment to r n off . 
T·here is no ackno,vledgment 011 it and no 
sign a tu re_. 

The 1 ·C'ourt: It h.as b•e·en· accounted for as 
having lb,een sign ;e,d an ·d su 'bseque ,ntly the 
si.gn ,ature was remove :d. The : effe-ct of it, 
I supp,os-e, is on 1e thing, but this is. th .e· d:ee-d 
th •ey are relyin .g on for a te ,nde ,r, as. I unde ,r-
sta .nd it, a.n:d this 1d:ee,d was produced. 

Mr. M,eGlynn: Y·es,, sir, ready for deliv-
•e-ry. 

Mr. w ·ein1b1erg: I object on the ,groun ·d 
that a paper can .not lb,e riHceive,d. in evide ,noe, , 
w·hich is not in the con•dition it w·a.s in at 
th ,e time it was use ·d: •by the party. It has 
:b,een :so d,e-stroy •e:d an 1d mutilated : th .at I 
·cannot see how · it is evide ·ntia 1. 

The 1C'ol1rt: If the subsequent mutilation 
is, a:ecounte 1d for, I can .not see why it should 
11ot go in. I will allow · it. 

Plaintiff's , cou.nsel p,rays a.n exce ·ption to 
this ruling~ of the court. · 

E :x,eeption noted as ground of appeal. 

(T ·h,e- same is received in· eviden.ee: a.n.d 
marke ,d Exhibit D-12·.) 

,Q1. Do you know w·ho witne ,s,se,d the ex•e·cution, 
Mr. Fleisehma .nn A. Mr. Blair. 

•Qi. At the time .of the -e1xecution of this eontra.c.t 
vvas this p,rop-erty occl1pie:d;~ A. Yes, sir. 

Q. At the ti111e of the · d1ate • fixed in: th :e contract 
for c.losi11·g, November 1, 19·2-5,, was it occupi ed or 

40 vacated~ A. Vacant. 
,Qi. Whe11, prior to Oeto 'be,r 1st, •did it 1b•eie:om:e 



vacant.1 : A. Before Oietober 1st; th .e · eontr:a .ct 
provi 1d'ed. on or b1efore 0 1eto 1b,e·r ·1st.-

Mr. w ein !b,erg: I 0 1bJe,c.t to that and as,k 
th .at it b·e stricken out. 

'T·he ·Court: Strike it out. 

Q·. At the , :date of the · e·xecu.tio11 of the contract 
,vas. there any pe-rsonal p,rope 1rty a1bout th,e hous ,e. 
which was th .ei 1s;uibject of this eont:r:aet.11 

Mr. W •einb•e·rg~: I object to that ·as im.-
n1:a terial an ,d, ineompet ,e:nt. 

l\1r. MeGlyn ·n;: 'The only purpose , of it is. 

10 

to show w·hat the, ve ·n;d.or ,did in order to 
place he 1rs •elf in · .a. po,sition to eomply with . q(\ 

th :'e te 1rms of the con.traet, lea :ding · up to i:., v 

th.e reasnn why she was entitled : to ha .ve 
th ,e title closed. 

The • Court: You have ha .d him . testify it. 
,vas vaca1Tt; that is sufficient. 

Qi.. Af te 1r January 13, 19·26-, did anyonH to your 
k:I1o~vle:dg ·e on1 behalf of 11r. Safris . make a.ny 
tH11cler of eash or ·of executed mortga :ges or of any 
atten1pt to carry out the te-rms of this eontraetf 
A. No, sir. BO 
· Q. To 3rour ·knowle 1d1g'e w·as your m.oth ,er in a 
.position afte ,r J a.nua.ry 13, 19126, to carry out the 
terms of this contra.et f A. Yes, sir-

M r. W ein!b.e,r,g' : I ob,j ect to that. 
T'he· 1Co11rt: It . ealls for a conclusion, I 

sup ,pose. 

Q1• Was th 1eTH any cha.nge in the- title or owne.r-
ship · of this prop ,erty from .Ja .nua.ry 13, 191216, up 40 
to the tim.e )~our m:oth,er die ,d. 1 A. No, sir. 
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Ernest H. 1:?lei.sc]irnann,-Cross 

CROS1S!-E,Xl1-~1INA·TION by Mr. Wein ,berg: 
Q; . . What tim ,e, ,did . you g·et to Mr. Blair's office, 

~1:r. Fleisc:hma .nn 1 A. Ab ,out 10,:310. 
·Q1• F ·rom whe,re , ·did you come · l' A. Fr :om N.e,w 

Y·ork. 
1Q1. Wh.ere w·ere you living 11 A. 13:5 W ·e,st 80th 

·Street, witl1. my 1brother-i1T-la .w. 
Q'. N,ew York · C'ity? A. Y,es, sir. 
1Q. You . didn't live at the ,s1hore 1, then ., ielid. you f 

A. No, sir. 
Q·. You ·. ,didn't .go ,down to the shore ev·ery :diay, 

,did you 1 . A. Not •eve ,ry day. 
Q. A 1bout once: a we.ek or once every two vvee·ks.f 

.i1-. N:ot as oft 1en. as- that. 
20 Q. 1-Iow oft ie·n did you : ,go diown 1i A. What p,eT-

30 

iod of time do y·ou ref er to 11 
Q1

• ·you talk ,ed a'b,out. ,guing ,d:own the ·re · a.nd 
b,eing~ fa .miliar ,vith it for t11irty-five ye ia.r.s. A. 
Y e.s, sir, over thirty-five yea.rs. 

·Q. An .d d:uring · the . fall a.n·d. winter p 1e-riod: you 
w,e·nt d1own : a.s often as once a. m.onth f A. No, . . 
S11'. 

:Q1• 1~ ot a.s. ofte ·n. as that~ A. No, sir. 
Q. On·c.e a vvinter1 A. At least that. 
Q. An •d. th.at m:a·d:e, you f a .. miliar with the run-

nin :g of all the , trains and the railroads f A. Y e·s, . sir. 
Q'.·. You 1g~ot to the 0 1fliee 101 :30 · a:bou.t 11 A. 

~t\.pproximately. 
Q. 'vV a.s 1f r. W rig ·ht there 11 A. Y,es. 
Q1

• Mr. Zuc1{er came in, clidn 't he~ I-le vvas. 
there ,~ A. He ,x.rasn·'t there. He came in afte ,r-
war 1d. 

40 Qi. But he w·as. theTe that. mornin ,gf · A. Yes, 
• s1r. 
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Ervn,est H. Fleisch .rnttn·n--Cross 

1Q. ·T-ell us, without going into the- substance of 
the , 1con .versa.tio11, ,vhat th ,ey talke.d i about. A. 
What is that 1· 

,Q. The .y took u.p in the , first place , the a1lege ,d 
-defects in title ,. A. Y,es, sir. 

Q. An .d. ,discussed 1 the p 1apers 1 th .at wer ,e tend .- 10 
,ere ,d. by your a,ttorn,e·y11 A. Yes, sir. 

:Q:. Your attorney tend :ered the· de-e.ds from th ,e· 
Oeea ,n Grove, 1Ctim:p1 Me·etin ;g Association? , A. 
T'h·e dee ,d. T 'his was one 1 -dee:d eov -ering the th.re,e 
other ,de ·e,ds .. 

Q. One deed covering · the three others~ - l~. 
Yes, sir; covering · the defects . in the acknowledg-
me11tS' of th ,e othe.r thre ·e1• 

Q. ,v as that ,d.ee1d examined ;b,y Mr. Zueker1 A. 20 
Yes, sir .. 

Q. An ;d -did Mr. Blair then also present these 
rnortgag·es 1duei in 19,11 a.nd some- other time I 
forgot f A. Yes, sir. 

Q1
• Did t.11:e:y talk a!b:out those. thing;s,f; A. No, 

sir, tl:rey j-ust sl10,ve,d. the eancelle 1d mortga,ges. 
Q1

• Did 1 the-y have a. discus 1sion a:bout •one of th .ei 
1nortgage ·s purp ,orted : to ha:ve been can,celle 1d and 
,v11iel1 vras not ,ca;ncelled . of reeor ;d:1 A. ,Y-ers, sir. 

') 0 Q1• W a.s the ire , a telep ·hon ·e· -eonv·eTsation from 0 
· 

Mr. Blair to F:re ,eh .old : ab 1out itf A. I ·d:on't recall 
it. 

,Q·. Yon. don't recall w·h,e·t.her Mr. iBlair spoke 
a·bout it~ A. I -don't recall it. 

'Q. Y -011 remen1!ber l\1r. Zuck-er's, talking · about 
it 1 A. I rem .e;m1b1er th,e con .versation i ab,out the 
incident of it 11ot I1aving ·be ·e1n ca.ncelled of recor ,d 
an ·d was c:a,neelled: -on th,e-f"aee1 of it. 

Qr Didi th,ey tal~( a:bout tax . matte:rs 1 A. Yes., 40 
• .sir. 
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;Qi. T.hen did th .ey talk ab -out the addustme·nts 1-
A. T·h·e-re wa.sn 't a.ny f urthe ,r taik e.xcept as I 
state.d th .at the only talk was that Mr. Blair-

Q. I didn't ask you . for thei :d:etails ·. I am just 
asking you: 1The ,re. was a talk ab ,out th 1e aidjust-

J. O 'lnent. A. Y,es,. sir. 
Q. An ·d the ·n eame Mr. Wright's talk about th ·e 

eommiss ,ion . a.n,d. his tele.p-hone eall to his office 1' A. 
"'{""T • .r e1s, sir. 

Q1
• And 1Ir. Zu1oke.r w·as in Mr. Blair's offi,ce1 all 

that time~ A. All th .at time ·. 
Q1

• A:n:d appa ,re-n.tly thing ;g, were · goin ;g along all 
rig ·ht until th .e1y ,g'ot to th 1e! point of the ad.just-
1nents, tl1at. is so, isn't it~ A. Yesi, 1sir. 

20 Q. An ,d when th •ey got to tha,t th .e:y sort of came· 
to vvhat my friend 1 calls an ''imp ,asse'' wh :e.re on;e 
vvoul,d:n 't give an :d! th -e other would :n't tak:e; just 
tl1at he want ,eid. to elos.e1 as of Janua .ry 13th .a.n,d 
3rour representative ·, Blair, s,aid h 1e w:a,nte ,d it as-
of Novem :ber 1st. A. Yes, sir. 

Q. A:nd then you . .say W;right volunte •e·red ·, after 
gettin .g· in t.ou:eh \vith . his office, to sta ,1Td that dif- . 
fe-re11;ee. A. Y,e·s, sir. 

Q. Do you know · ,vhat the diffe-r1enee : was ,0? A. 
30 We had not fi.g·ure •d it. Mr. Wrigl1t s-aid whateveT 

it w·as he w·ould: ta'l{ei .earH of it out of his :eommis·- · 
• s1on. 

191. Mr. Wri .ght didn't kn .ovv what his commis-
sion would . !1Jie.1 A. H 1e mu.st have know ·n; there 
vvas11't an opportunity to talk a1bout it. 

Q·. vVithout havin :g, an · opportunity to talik of 
the differenc e that there vva s on the ·adjustments, 
1.fr. Wrights.aid, ''I will stan ,d it.'' A. Yes, sir. 

40 1Q1• What did . you . sa .y~( A. I said . it was pe •r-
f.ectly satisfactory to me. 
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Ern,1est H. Fleischrm.an(Jlt-Re:-direct, Re-cross 
Wi,lli.a,m; J. Bla.ir-Dire :ot 

Q. Without as1king you . to ch.araeteriz .e, Mr. 
Wri:g ·ht's te 1stim 1ony, I ask: you wh .ether you know 
what Mr. Wrig ·ht said a.b1out you .r a.ttitud :e wh .en 
,h 1e offe.re-d. to throw · off this commission. Did you 
hear his testimony about that~ A., Ye.s., sir. 1 0 

RE,_DIR.E;CT EXAMINATIO ·N ,biy Mr. M:o-
Glynn: 

Q. Ar ,e, y·ou a,n attorney~ A. Y e-s, sir. 
·Q. But n.ot in New J e,r~s,ey. A. In , N e,w York; 

ibut I have ·n 't 'b.een pra·ctisin ;g for ye ,arg,. 

R 1E ·-CR ,O.S 1S1 EXA1fINATION : 1b,y Mr. Wein-
berg: 20 

Q·. vV ere you r 1e-p,re:se-nting you .r moth,er or w·as 
1fr. Blair1 A. Both of us. 

Q·. How old was yo-q_r :mothe,r 1 A. :Sh.e was 
eighty-two. 

vVIL .LIA11 J. BLAIR, 
,d,ef e11:dan t. 

• -, , ,n o svvor11 1n ·Den.air 01 

'30 

D1irect-exami11ation by · Mr. MeGlynn: 
Q1• Mr. 1Blair, you . are a.n attorne,y of the .state 

of N e:,v Jersey 1 A. Y,es, sir. 
,Qr. P-1-n•d. y-011. have 'b,e,e1T :p•ractiein ig how man :y 

3re.ars ?! A. Sin;ee about 19017, somew·he ,rei a,roun,d 
there ·. 

Q. Hav ,e· )1ou, during your practice ,b,een eng·age 1d 
in any particular. line of ,vork 11 A. For twenty-
five years or rr1ore I v1as connected ,vith real es- 40 
tate titles. 
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Willi.a.m J. Bla .ir- Dire:ct 

Q,. Vlith " rhat eom.p,anyf A. T 1wenty ye.ars in 
cha .rge 1 of the , title 1 !b:raneh of the le.g:al d-epartm .ent 
·of th,e· Pru ·d:e-11.tial Insuran ·ee 1Compa.ny. 

Q. ·First dealing with the · ,con:vers ,ation which 
oeeurr 1ed in you .r office •On January 13', 191216, d10 

1 O you recall now the order in which the: variolls peo-
ple arrive ,d A. You . m:e.an on the 18th of J .a.nu .-
a.ryf · 

Q1• Yes, the , 13th . of J a.nuary. A. I •don't recall 
specifically wl1en th '.ey arriv ,e1d, but I ,d.o kn ·ow it 
,vas 1 ,some-where .around . 101 :3,0 w·he·n t.hiey w·ere 
there. 

Q·. Y·ou ·have 1be-en· tra:veling b·aek an 1d forth 
between A1sibury Park an id N e·,vark for a numb,e-r 

20 .of years~ A. Aib-out sixteein o·r seventeen yea.rs 
almost .e-ve·ry ·d.a.y. 

·Q1• Are you familiar ,vi th the tim .e ta1bl,es of the 
t,vo railroa :ds that ,g:o to As ·bury Park du .rin .g the 
,vinteT~ i A. I think so. 

Q\ Do you knovv' of any train that g·ets you the 1re 
at 9 :310 in the winter~ 1 

Mr. Wein 1b1erg: I objeet. to tha,t on th ;ei 
groun ·d that what he 1 does not know is n:ot 

30 ,evid 1e·ntial. 

40 

The- Court: I will allo,v it. 
Witness: 'T;h·e• first train that I kno,v of 

that "r.ould: get you there-there, is, a train 
that lea .ve1s. he-re a1b•out six in t11e· morning 
and th :e·re. is a. train that 1'eaves Broa .d 
Streeit about 8 :301 an·d: gets th ,ere a:bout 
101 :2,O. 1Th .e, next on,e· g~ets there at aibout 
11, on. the Pennsylva .nia. 
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·wizz:i.a,m. J. nz:a.ir-Di rect 

Q. 1Supp 1ose you tell us what h .ap 1pe ,ne.d. afte-r 
Z.uck ,er arrive ,d. A. Mr. ·Zucke ,r eame into my 
,offi.ee· a.n:d. said, '' \V e11, I a:m: l1e,re, to close this 
matter an{:t I have a. ch,e1ck in my p·oeket to elos-e 
it. Are you . a.11 ready'', or words to that effect. 
I said, '' Y e1s, ,ve ha .ve ·bee ·n ready for some tim 1e. '' 1 O 
I ha :d the p,a.pe ,rs spre :ad out on: my ta ,ble: The 
d:e,e,ds from Mrs. F ileischmann signed; the ean-
eelle ·d mortg ·ag ·e.s that he oibj1ecte ,d to; a.n 1d: the 
correcte •d: deeiet from . th :e· Oeean G·rov •e! C'amp Me,et-
ing Association vvhich I ha .d. state.d . in the b,egin-
nin ·g to Mr. Zuck,e-r ,vas aibs-olutely u.n.nerc.e.s:s-a.ry, 
but rath :er th.an ,give him a.ny loo :pholer I would 
g·et a eorrecte ,d d1e,e,d .. 

Qi. You o:btain ,ed th .at~ A. Oh, y,es. 
1Q. I 11otieei the ,deed . is 1d:ate ,d: Novem1b,er 9, 192fi,. 

Do you re.call a:bout -w·he 1n you g'ot it into your 
p·hysical possession? .A. No, I ·do not. 

Q,. \Vas it a long tin1,e, or a short tim .e after 
N ovemb -er 14th to Tvol1r reeollection 1 A. I thin ,k 

&I 

a 1b-out a. we·ek. My reeollectio11 is that they sim ;p,Iy 

20 

l1a:d to ta .ke it u.p witl1 th .e ··b,usines:s eommittee of 
the 1 Cam .p Mee.ting Association and iget the 
correc.te 1d dee ,d, signe 1d up. 

A I d · 30 ·Q1. vV·hat hap1Jened af t,er that 1 . ,state , , to 
11f r. Zuciker that w·e were rea,dy to close :b•ut the 
closing~ ,vould have to be as of N ovemb :e!r 1st an,d 
v~re1 vleire, pra·ctically rea ;d:y at tl1at ti:mie and his 
obje 1etions to t11e• titlie were · purely technical an ,d 
Yv~l1icl1 l1e vla.s ass11re-d could b,e remove 1d without 
an ,y trou 1ble 1 vvhatsoever. 

Q1• w---hat did he say 11 A. H,e1 said ,ve, ,vould 
close a.s of t11is d,ate i or 11ot at all. 

Qi. ,-x;r as it figl1re,d out what tll_e a·d.justments 40 
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Willi .a,m. J. B'la.ir-Dire ct 

wuul ,d ib,e as , of that date 11 Did you . g•et that far 1 
A. No, sir. Mr. Zuc:k,e,r said he was in a hurry 
an ,d he , .h.a.d. to ma :ke· a train, a.nid I ·don't remem- -
b-e:r wh .eth .e.r ·he , ev,e-n s·a.t down . or n-ot. 

Q. Was there 1 any othe,r c.onv·ersa.tion after this ; 
10 que ,stion as to different da ,tes discusse ,d!1 A. Only 

I ean re :m-emiber tl1at I told Mr. Zucike·r I -did :n 't 
think he ,ever wan ;te 1d to clos ,e. the title an ,d: that 
that ,vas , subterf u,g·e-

Mr. W ein 1b,e:rg: I objec.t to that. 

By th .e 1C'ourt: 
·Q . . Just · ,v:hat eonv ,e-rsation . took pla .ce. A. I 

stated to 11r. Zu-cke,r that I -did: not believe he ever 
20 i11te.nde,d to close th,e: title , a.n-d, that he w·a.s lool{ing~ 

for an opp ,ortunity to get out of it. 

Mr. Wein 'ber1g:: I a.s1k that that be -stricken . 
out. 

The Court: I will let it stand ·. 
Plaintiff's 1eounsel p,rays an e.x,eeption to 

this ru.lin .g' of the court. 
E -xception : n.oted as, ground . of appe ,a1. 

By Mr. MciGiyn.n : 
3 0 Q:. Had you ha.d: a:ny pr ,evio11s eonver:sations 

,vitl1 hin1: a'.b,out tl1is clo.sin_g f A. I ha -d sev -eral 
conversations on the 1 telephone. I ealle,d . him up 
and he · said he woul ,d ha .v·e to get in touch ·with 
1vlr. :S,afris on it. An-d: th -en, on· one or two oeea-
sions, _p,ossilbly on,e, I gTot. Mr. Saf ris on: the · tele-
phone a.nd he s·aid h:e ,vould hav ,e to get in toueh 

Q'. Did . Mr. Zuc iker tell you . vvhy he. could 1n't 
40 close 1 the , title or what i11stru-etions- h,e had . from 

1fr. Safri.s as to thatf 
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Willia ,1n J. Bl'.air-Direct 

~{r. W ein ,be :rg·: I obj .ect to that. 
Tl1,e. Court: I will allow it. , 
Plaintiff 'is. counsel _pra .ys an e1xc:eption to 

this ruling of the court. _ 
Exce ,ption n·ot 1e·d a.s groun ·d of a.pp ,e-al. 

10 
A. :Th/Ir. Zucker told me he , wa.s tryi~g to ·fin•d a 

loophole. in ; the contract. 
Q. When was that 11 A. In th:e- early stages ,. 

He was una .ble , to fin•d it. He sai 1d his elients- could 
not go throu !g·h vvith it; th ,ere ,ve 1re · two originally 
an ,d one of them ha ·d ,drop _p ,e1d: out. Mr. 1S,afris 
·"ra.s the · re ;mainin ,g man a.n.d the only -on·e who 
eould 1 han -dle it, and ·he , couldn't handle , it un ;der 
t.l1<e con ,d:itions. of the, eontraet. a.nd he was , tryin .g 20 
to :dtop the , thing. 

!Qi. Did . that ·bri11,g a1b,out the- ·cha .nge- in the 
amount of cash an ,d the , am .aunt of the mortgag ,esf 
A. Y,e,s, tl1at is ,vhat brou .g·ht it a:bout. 

Q·. T'h,e11 there l1a,d. ibe-e,n an agreeme.n ;t reache ·d·· 
1betvve,e11 then1, na .m:ely, $71000 cash . inste.a ,d of 
$12,000 to $115,,0100~1 A. I un.d!erstood so . 

. Qi. And a miort:g·age · of ·$38,0010 inst.ea.d of $13,-
000, or vY·h.ateve.r the c:0nt.ract p,rovide •d f A. Yes. 

' Q·. You had ! draw ·n the, $3'.8,000 mortigage-1 A. ~1 o 
Yes, .sir. 

Q1• Previous to Zuek ,er 's coming down tl1ere 011 

January 13th "rhe ,n you had : arrang,e 1d for th .e clos-
ing · an 1d. a.rrange ·d the mort.ga ige· ready for e1X!e'CU:-
tion, ha ,d: you . told . him then as of ,vha.t :date the 
co11tract was to 1b1H closed :11 A. I told him over 
the , tel~phone , it w·a.s to :b,e ,close-d as 1 of N·ovem 1ber 
1s.t. 

Q. Did you he ,a.r a.ny conversation in your office 40 



T{ith referen :ce to tl1ese closing adjustments 1 Did 
yo11 hear 1\1:r. Wright sa .y an .ythingft A. Oh., yeis. 
There vvas a .disc11ssion that they were not going 
to stan ·d for the ·1 1diffe ·ren:ee1 from J an ·u.a.ry 1st to 
J a11uary 13tl1. I ,don . 't re 1m•e·mb ,e·r the- exa .ct. ·date. 

1 O We ha ,d quite a heate{1 ·diseussion a:b:out it an :d. it 
·\:vas aib:out then th .at I said I didn't b,elieve they 
really w·ante.d : to :go through with . it anie1 Mr. 
Wriig :ht s1aid tl1at. rathe 1r tha .n see · the, thing fall 
tl1rough, after ea1lin :g 11p his office he s.aid ., '' We! 
will sta .nd for th .at.'' 

Qi. w ·hat happ,ene 1d. th.en~ A. I think ~Jr. 
Fleischm :a1111 sp ,ok.e· up then ·. He said, '' I ,don . 't. 
se,e the nee ,d for Mr. Wright to stan :d for it.'' 

20 Q:. vVhat 1did : 11r. Wright :s:a.yf A. 1-Ie· said he 
,vas ,villi ·ng· to d:0 it. 

Q1
• :B..,ro1n your ~rnowledge of this- title, "rhat pos-

sible · figure ·s were op.en for ad 1justm !e1nt on th,e. 
Cl o s-~ ng °ti '..1._ ..J_ \ e l 

Mr. Weinb,erg: I object to the form of 
the question at the present time. 

The Court: I tl1ink:: it is a matter of math-
ematical eal :culation. I think : the basis of 

3 o tl1ie tra .ns .action is in e1vid :e•n:ee,. I will 
sustain the objection. 

Drefendant's eou11sel prays an exeeption 
to this · rulin :g' of the 1 court. 

Exception n.oted a:S1 groun{t of a.ppeal. 

Q. You say tl1at at no time in tl1at me.etin ;g w;ere 
actual figures ealeulateid . as of ,either ,d.at,e 1 A. I 
•don't rec all that they · were. 'They di 1d11 't. rea :ch: 
tl1a t p ,oint. 

4 O ;Q1• J1-f te·r ,J a11:11ary 13th •did : anybo ·dy in behalf 
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Williain . J. Bla,ir-Cross 

of .Safris :g·et in touch ,vith you r 1e;g·arding the mat- . 
ter 11 A. No, sir. 

·Q1
• Is it your recollectio 11 tl1at Zueker at any 

time took this eh,eelr out of his : pocket. that h,e said 
he had 1 1~. I am. not-I do11.'t ree:all w·hether Mr. 
Z.11eker said, '' I have a cheek here i11 my pocket'' 1 O 
or, '' Her ie, is , a eh eek.'' I ,don't reea.11 th.at, but I 
-do re.mem1b1er h•e said he-ha :d: a ,ch,e,ck in ·his- pocket 
to close, the, tra .nsaietion. 

1Q1
• Did : yo11 s-e·e tl1e :b,on-d a.n·d: mortgage ,f A. 

N•o, I did n·ot. 

CR.O:S:S-EXAMINA -TION ,by Mr. Wein 'b-er:g: 
Q. You would . know· the, diff ere ·nce-, wouldn't 

3rou, lJietvv-een Mr. ZuCik;e,r·'s sayi.n:g, ''I have, a eh,ecik 20 
in 111,y l}Oc1k•et'' a.11d. waving · a che,ek at you f: A. 
It is possible. th .at he· ma .y have take :n it out. I 
d1on 't recall. I ha.ve j11st a sort of reeolle.ction of 
his eithe-r -doing · that an ,d saying it was in his 
1Jocket-. I •d.on 't recall that. 

Q1
• So he 1nig1l1t hav :e- take ,n tl1ie· check out1 A. 

He mig·ht hav•e ta 1k·e·n th ·e cheek out an 1d: held it up 
a11d said, '' He.re is a chec1k. '' 

Q'. Y cu. a.re, 11ot str:on,g· in your ,d-enial that h-e 
.did : take a cheek out 11 A. No. , 

·Q1• You~ sa.y you ha.ve 1be·en ,e,xan1ining titles for 
a lo11g· ti:n1:e A. I w·ould consider tw·enty-five, 
:Tears a f airlJ-r lo11g· tim .e. 

Q1
• Diel you •ever pass a.s bein1g good. a p 1ape-r 

v,rhich p11rp,orts to ,b.e a d1ee:d1 and ,v:hich is aeknowl-
-e,dged . as a le-asef· A. I ,don't r:eeall that I ever 
1 , n d ,b. ,u+ T ,rron 1 ct"" 11 a : , u _1_ vv ...... .L • . 

30 

Mr. Weinlbe,rg: I aHk that th.at 1be: stricken 40 
out. 
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Q. I a-sik,e,d you if ~you ev·er ·did. A. No. 
iQ. Did you e.ver have an :y sueh instrum .e,n,t 

before~ A. No. 
Q. And you we,re not the only one, in the 

Prudential Insurance , Company who passed on the 
1 O que ,stions in the , final analysis. A. I was the one 

,,,.ho pa .ss.e{t on the fin ·al a.nalysis in eon ·n,e,etion 
with legal m1a,tters on all titles. 

1Q1
• And 1 if you were WTon.g·, then what 1 A. The 

1eompany might lose ,. 
Q. But it is a fact that you do not deny that 

what Mrs. Fle ,ischmann's tiHe was , arrived at 
throu .g·h threie .Pa .p 1ers, two of which in th :eir 
aek~novvledgment recited tl1at the papers were ac-

20 knowledged as leases only. 'That is true, isn 't 
it, an :d you know it. A. Tha.t is true. 

Q. Up to the time , you were consulted hy the 
Fleischmann' ,s, with regard to pas ,sing this title, 
did yo11 have- a.ny 'k11owle.d.g~e as- to the , nature , of 
the title that he had to these premises 1• A. I did 
not. 

Q. You didn't have , any of the original deeds 
from the , Ooean Grov ,e Camp Meeting Association, 
... "d OJ A N . ·d1 y·ou . . o, sir. 

3 O Q. So that the first notice , that you had that 
there was an alleged defect in Mrs. Fleischmann 's 
title was when Mr. Zucker notified you of it. A. 
Yes. 

40 

Q. ,So that on November 1st, 1925, that part of 
the reeord ha .d not 1b:e,en· ele·are-d off., had 1 it 1· 

Mr. MC!Glynn : I o'bje,ct. In the first place 
I .d:on 't kn:ow that there- is a.ny reeo:rd · to 1be, 
elear 1e,d off. 
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Mr. W,einbe-rg: .The reeor •d was , cle1are ,d 
off. 

Mr. McGlynn ,: It ,did11't .h.ave to ib,e. 
T·he 1C·ourt: You me·an that w·hich he 

th ·ere.afte ·r ,did had n.ot ,be,en done then 11 

Mr. W ein 1b1erg: Y•esi, 1sir. But I will .1 0 
,vithdra,v the que ·stion :. 

Q·. When was it th .at you fir.st were · made a.ware 
of the f a:et that ther,e• was som,e statement in the 1s:e 
alleged de1e·d·s that th ,ey v.,rere1 simply lease:s? A. 
Wh •e•n I gut the- letter from Mr. Zucik·e1r which . was 
off ere 1d in evid ,enee·. 

,Q. vv·ha.t ,date? A. I •don't recall the , ,d,ate; thei 
first letter I think that was offered. 

1Q . .J._i\._·nd after receiving · that notifi:eation from 
1fr. Z11cker you did obtain from the Ocean G-rov•e· 
Can1p,_ M,e,eting Association a d•ee·d1 w·hich is 
1nark:ed Exhi 1bit D-11. A. Y e,s, sir, that ·dee·d w·as 
dravvn b,y me. 

Q. You •dre,v t11e, ,d1e,e·d? A. Yes, sir. 
·Q. A11d. it 1vas sig·n·e,d :by the · Association · •On 

N ovemb ,er ·9th a.nd ac:k:nowle:dged five d.ays 1 late-r, 
nan1el~y, N ov,e·mfbe,r 14th? A. Whatev .er that 
shovts-. 

Q\ 'T:l1e,re vras a q11estion as to a. m1ortga ,g·e for 
$·2:5001 that vlas up,en. I shovv E·:xhibit. D-1, which 
is a r.oortg 'a1g1e-give ·n :by J ol1ann,a Fleischmann to 
1S1a.n1uel H. La .Ba,v d1ate 1d: Novem 1b,er 2'4, 19106, and 
ask you if ~you. e·ve-r sa.,v that m:ortg 'a.g•e 'b•ef ore. A. 
Yes. 

20 

! 

30 

Qi. Wh ,en w·a·s. th ,e first time you ever sa:w that 
pa :per? · A. Whe ·n Mrs. ·Flei 1seh1na.nn ha ·d ·1sent me 
over the pa1Jers in th ·e, ease · in:cludin·g the ee.rtified 40 
,copies of the Camp Me,eting ,dee :ds, which . sh,e, had . 
whieh ,ver ,e· supposeid to be ,defective-. 
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Q·. That, of course ·, v1as afte 1r the makin ,g· of this 
contract. A. Yes, sir. 

·Q1
• You : were present ,vl1en the 1 contract w·as 

m ·ade-~ A. I drew the .eontra .ct. 
Q1

• 'This ,pa.rticula.r pa1Jie·r that. I _hold in . m·y 
1 O hand, E/xhibit. D-1, was ·discus:se:d . b,et,v-een : you 

' 
and 1 l\1r. Zu:ek:er, was it not1 A. By that l1etter. 

Q. An ·d afte ·r,vard : in your office, was . it 
discusse ,d.f Did you talk a1b1out it in your oJiice 
whe ,n J\;Ir. Zu:ek:er ca11e-d on. January 13th 1· A . 
N-o, I •don ·'t reeall that w:e ,did. 

tQ. Did ; ynu .ea.II up the cle ,rk's . office-1, A. Did . 11 
Q:. Yes. A. I thin ·k I ,didn't. I ,d.on·'t recall 

°'vYl1.eth,er I did or not on the. 13ith. 
20 Q. Well, the 13:th or tl1ie 121th or the , 11th- A. 

I do11 't reeall whether I calle :d up · the .clerk's office 
vv:he-11 he vvas there , or not, !b:ut na.t.ura.lly, if I ha :d 
an 11n,cancelle ·d miortgage · which . show ·e.d: a eaneel-
lation 011 the face 1 of it-. 

Q. Alt11ol1.g'h ynur pape-r show ·e,d it you are . 
a,vare , of the fa:e-t that the reeord ,did not.11 A. 
Yes. 

QI. Yol1 ,did 11ot eall up the elerk .'s offiee1 A. I 
,vuuld : hav •e• ealle.d : up. 

30 Q. Did 1 you reeeive a. re :ply from the c.ler(k:1 A. 
I s.aid I -don't rem !ember if I did : call up. 

Q. Did . yot1 receive. a re ip 1ly·1 A. H -ow eould I 
receive a reply if I don't rem ,e·m1b•e.r eallin ;g him 
upi~ 

·Q. I am trying · to ref res11 your r ecollection to 
se,e• w11etl1e-r· you ·did . call him u.p•. Is it not a, fa.et 
that y ou did hav 1e a eall from . the eler 1k's offiee1 
tl1at there ,vas. such a mortga 1ge. open of record !1 

40 A. I pro :ba ibly c.a.lled him .. up becau .se· that would . 
be natural. 



Q. The11 3rou probabl y :reeeiv~ed a11 ar svle1· froTn 
the · clerk: 's ·offiee. A. I pro ;bably · calle 1d him up, 
b•ut I don't re ,memb ,er ,vhen. 

iQ. What reply ·did you : ,hav -e 1: A. That it was 
not sh .own , eaneelled of re ·cord. 

1Q,. Did j ... ou examine the re ieord . after that 1 A. 1 0 
· I ,did not. 

Q. Did i you have- it recanee,lle ,d. a,t an ·y time f· 
A. I ,d:on 't r iemember that. 

Q. You don't ,kno,v wl1iether you . went to Free-
hold1, ,v:hich is not 'Ve-ry far from your town 1 A. 
I don't !b:eliev ,e I did. 

Q·. So that that mort.g :age · re imains . op ,en of rec-
ord n·ow. A. I don't knovv. 

Qt. So far as you 'know. A. 1S10 fa.r as I k11:ow. 20 
Q·. You l1ave don .e, nothin,g ' to have , it .ca.ncelle.d1 

A. No. 
Q1

• 1'-J ow·, as to the $,4,5·00 mortgage. You w.e,re 
told by 1f r. Z11c:ker that that mortgage w·as open , 
of r :eeord, w·ere ~y-011 not 1i A. In . tha,t letter, yes. 

Q1
• An ·d you . sp 1o!k:e a1bout it afteTward .. .li. I 

pres11me so. 
Q. 'That m:ortg ·a,ge was not ·can :eelle ,d: of record : 

until more tl1an t, vo ,,1ree~rs after you . folks parted. , 
A. 1That is · possi ible :. 30 

·Q,. I_j•ook at it a11d: see if it i.s.n 't exa .ctly so. A. 
It v1as eaneelle :d on . Fe 1bruary 1, 19•2:G, so that 
'\Vo11ld b,e morei than t,vo w,e,e:k,s afterward .. 

Q. Did Jrou ta .ke it o·veT' to be ieaneelle ,d1 A. 
1\.T T t ·t .l_, o, ...L sen 1 up. 

Qi. There, ,,las nothing ,done a1b,out the, assi ,g·n-
111ent tl1at 1,fr. Zucker spolre a :bout, was there •f A. 
N·o. 

40 
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Q. So that to recapitulate ·: On· Novem 1b,er 1, 
the ,r :e were the , origi11al deeds from the ·Oee·an 
Grove Camp lVI,eeting Ass-ocia.tion on record which 
ha ,d not ·b·een in any wise changed. A. Y·es. 

Q. ·There , w·as a $12'.5100 m,ortga .ge op,e·n of ree-
l O ord. A. So far as. I knoV\1. 

Q1
• And there 1 wa .s a. $4-5010 ,m.ortig '.a.ge open of 

record .f A. It wa.s: op 1en of re 1eord :. 
Q1

• An ;d th .e thing that ea .used th ,e· ,deal to fa.II 
ap ,art vvas th ·e ·dispute with respect to the- time of 

--, 

passing --title, that is, the a.dju.sitme ·nt of th.e profits 
or los:ses on that property~ · A. Eve ,rything else 
at tl1e ti-m·e _Mr. Zuck:er ealle 1d at my office• -tha.t 
1111orning had b•een disposed of to his sat.isfa ,etion 

20 an ,d l1e came ,dow11, a,s he s.ai,d:, to .elos ,e the- title, 
and the only qu .eistion remaining op ,en w:a.s as to 
,vhe ,t.her it should 1 ib·e closed as of N0Viem1ber 1st 
or J anu ·ary 13th. 

Q. Ther ,e was a.nother thing you argued, aibout 
tl1e ins11ra.n1ee. A. Y,e.s, sir, but th .at wa ·s a,djust ,e:d. 

Q1

• You vvere placing insurance at that time 
yourse,lf 11 A. Y~ es, sir, rep ,res.e·11tin,g several com .-

• pan1es. 
·Q. I me ,a.n a•cting a.s a fire insura .nee b-rok•e·r 

30 A y · . es, sir. 

40 

Q ... A_n·d th ,ere- ,vas a ·dis .pu.te · :b.et,veen Mr. Zu.c:ker 
an 1d yourself as , to how · mueh insurance should b1e1 

carri ,e·d ·by the m·ort,g ·agor. A. Yes, sir. 
Q: . . So that all that ,va.s diseusse 1d: ,vh ·e;n. ~fr. 

Zueke,r vvas th ,ere in your offiee. A. Y e.s, sir. 
-Q:. You ,did eomp ,are ·d:escriptions, of eours-e, 

deed 1 a11d mortg·a ,g·e an .d all of that. A. Yes, sir. 
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RE-D!IR .E-CT 1 EXA1\1INA 'TION by 1\1r. Mc-
Glynn: 

Q,. I sho,v you Mr. Zuek·er's letter of November 
4, 19125, Exhi 1b1it P-2 .. Down in. a p,aragra .ph b-efor ,e 
the last he 1 ·says, '' I fin1d of record . a mortga .ge 
ma·de b-y J oha.nn.a. F1,eischma .nn to Samu .el H. 10 
LaB 'aw· date ,d N ovem:ber 24, 1912·6, for $:2'5001, 
re-eorde·d in. Book 3:3'3:'' and . so forth. '' Also mort-
_gage for $4J5001 fr ;om. J o.ha.nna, Fleischmann, to 
'Samuel H. L,a.Baw d1a.ted Janu .ary 14, 1911, 
reeorde ,d in Book 40i7, '' and so forth, '' pa .g'e· 3'43. '' 
In th,e· 11ext paragTa ,p,h he s-ays.: ''It ap:p 1e•ars th .at 
an attempt ,vas mad 1e, to assig 4 n· these two mort-
.g,ag·es to Louisa . M. LaBa,v ,by a.ssig·nment dated 
!S·eptem ,ber 10, 1921, a11d. record .e,d: in Book 82· of 20 
Assignme11t of Mo-rtgag·es for l\f onmouth County 
•011 pag !e 44·1, •b:ut in, the- assig ,nment, inste 1ad: of 
referring · to th ,e, 1n,ortg ·ag•,e: of $:450·0 a1bove, men-
tio11e·d1 they re-cite mo-rtg·ag:e reeord :ed in. Book 409 
of l11ortg·a.g·es for JVf onmou.th 1C·ounty on p-age 
343. '' I notice in: his letteir th.e, 1$4:5100 mortgage 
is, m·e,ntio11e,d a.s being · record !e,d in Bnok 407. A. 
Yes, Book 4017, pa .g~e 3:431• 

Qi. 'T·his Exhi 1bit D-i2 is the $,45001 mortgage, is 
it n·ot1 A. That is a $4'5010mort:gage. 30 

Q·. Reeorde-d in Book 4-0911· A. Book 4091, page 
34,3'. 

Q! . .P_\_nd1 the , assignm-ent ·he me·ntions is. Exbib ,it 
D-8, the assig11me,nt "rhieh he says is a.ttemptin,g· 
to assign that m:ortgag ,e-, is it notf A. Y,es, it 
assigns mortg :a.g"e-reeo-rd,ed. in B-ook 409', .p,age 343-. 

Q. L,o,O'ki 1g at thes ,e t-vlo m.ortga ;g-es which ha.v-e 
just 1been sho,vn to you b,y Mr. vV ein 1berg, isn't 
it a fact that the mortgiige f.or $2'5001 ·be-aring the1 40 
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mar rking of the ,c1e:rk: for cancellation s.ays., ''Can ·-
ee1Le1d J a11ua.ry 161

, 1911 '' 1 A. Yes, sir. 
Q·. That m.ortgage ,vas ne ,ver s,ent :ba 1c1k 1b,y you 

at any time 1 to the, County Cler !k's office, W'as it11 
A. N10, sir. 

10 1Q. It was the · $45100 mortg ·ag~e that wa.s sent out 
afterwa ,rd an ·d ca,neelled Fe !b,ruary 1, 1.912.6,1; A. 
I sent that up ·. 

1Q1• But all the, ti ·m.e it was i11! your possessioni 
with th ,e, endors ,e1n:ent on it ,by Louisa M. La ,Baw1 
A. Yes, sir, I paid that. off p 1ersonally from the• 
$,50100 de1J-osi t. 

Q. T:hen if it were 01Jen· of record the · amount 
of cash ,vl1ieh ,vas to 1b·e p,aid : b,y th :e' p·u.rehase-r, 

20 either under the- original contra.ct or the- eontra.ct 
ib.etwe,e-n the · partie-s, w·a.s eove ,red : by the mortgage, 
vla.s it not1 A. Yes, :sir. 

30 

Mr. Wein :b,erg ,: I object to that .a.s irrel-
e·vant. 

O•b,j•ection sl1stai11e1d and an :swer stricken 
out. 

Mr. McGlynn: I ,vould . like to off er in 
evide '.n•ce now E ·xhi 1bits D-1 to D-6 1 for iden-
ti ifieation inclusiv 1e, they w,er •e used by Mr. 
W ein 'berg ,. 

( The sam 1e are reeeive 1d:. in e,videnee a.nd 
marke ·d: Elx·hi1bitsi D-1 to D-,fi inclusive ,.) 

. R 1E -C·R.01S:S EXAl\1INATTOt~ by 11:r. Wein,-
·be·rg ·: 

iQ,. ,lvill you ag 'ain look at that assignn1e ·n:t from 
John L,a.B:aw· and . oth.e-rs, 1ex,eeutors, to Louisa . M. 

40 
LaBa :\;v, .a,11d tell m·e ,vhere there is th .erein stated 
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anythin .g' vvith re ·s,pect to th .e assign ·ors' intention 
to assign a mortg·age , for $.2:50011 

1fr. MeGlynn: I object. 
assign the- $2:5001 mortg '.ag ·e·. 

O:b,j,eetion sustaine-d. 

It does not 

Q·. A11d1 can ·eelle 1d the 1 $2:5001 mortg ,age ,1 

'The Court: I don't see what the- mort-
gag ,.es have to ,do with . the case: a.nyway. 

Nir. W ein ,be-rg: The · p 1oint is , m:ad .e that 
it ,vas not open. 

The 1C·ourt: T:he r 1ecord of it i show ·s what 
was wl1at. I will sustain th !e- objection. 

10 

Q1
• A-~t an ,y rate , th .e matter in dispute concerning 20 

that assignment ,va.s ib:~ou_g,ht to your attention by 
~1:r. Zueker. A. In that lette-r. 

Q. vVhether it was .neee:ssary ·Or n:ot, nothing 
was ·done con .eerning tl1at. oib,j 1eetion. A. 1There 
"\Yas :nothing to be donie-. 

nfr. Wei111ber :g: I ask : that it b.e stricken 
out. 

The , Court: 1S1trik •e it out. 
,Vitn ,ess: N othin,g ' was. done ·. 
D1ef:endant rests ,. 

J\!I.AUR1ICE J. ZU .CI{E ·R., reealled for the plain-
tiff in re 1buttal. 

Dir ect-,examina tio1T b·y Th1r. W ein :berg ': 
·Q1• Mr . Zuck ·e·r, is it tru .e-that you . state-d to Mr. 

30 

Blair that you.r .ciie11t wa.s trying · to fin,d a loop- 40 
l1ole to .g·et out of t:his .deal 1, A. No, sir. 

,, 
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Q1
• Did Mr. Blair rn:ak:e1 any sucl1 eharg~e or 

statemet1t ~ i A. No, sir, Mr. Blair and I w:e:re try-
ing to elose--

Mr. MeGlynn: I o:b,jeet. It ha.s .a.lre,ady 
been a,n!s,vere ,d. 

:The , c ·ourt: ·Strike out the- last pa.rt. 

Cross- ,examin .ation w·aiv ,ed. 

Plaintiff rests in re :buttal. 

Mr. MeGlynn : I m.ove, in · the fir.sit pla:eie1, 

that th :e eount in th ,H plaintiff's. eompJaint 
d,e,a.ling· with . the- qu 1e·stion of th :e expense to 

20 vrhiieh he ·w·as- put 1b·e striekern from the ree-
ord on th .e• ,groun •d: that th !eire is no p,roof 
to suppo ·rt it. 

The ;C'ourt: ·T·he 1re is n-o evidence as to 
th ·e eertainties. 

~A:r. vV-einb ·er:g·: May I reopen the . -ease 1 
I ha ,d:. f orgotte •n it. 

'Tl1e ·Court: Can't you admit th ,a.t 1· 
Th1r. ~1:c:Glynn: No, ,sir. I w·a.nted : to 

prove it. 
30 Mr. W ,einb :e-r:g: Will your Honor give us _ 

40 

permission to · reope ,n 1 
The 1 C'ou-rt: Y·e.s. If you have som ie lesser 

s.um than the amount ·claim ·e1d, you may 
sub:miit it to Mr. McGlynn an •d he may a:dmit 
it. 

I 
i 

I 
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MAURICE J. ZUCKER ,, recalled i11 be .half of 
the p1aintiff. 

Direet-examin :ation by Mr. w ·einb ,erg: 
Q1• Wh .at .s,e,rviees did : you render, Mr. Zuciker, 

in and : a'b-out the ,enterin :g' into of this ,contract, 10 
1s earchin :g' of the 1 title, a11d. the, atte-m.pt to p .ass , the, 
title ,~ A. I vven;t to Asbu.ry Pa.rk-

Mr. 1vlcGlynn: I o:bject. ·That is , not par~ 
of tl1e s e rvi iee. 

T.he 1C'ourt: Just tl1e examination of the 
title, as I un,d;e,rs ta .nd it. 

Mr. Wein1b1eTg': I always u,nderstood it 
include:d ! eveTythin,g , in :eonne 1ction with it; 

20 
t.he1 attem :ptin :g of th ,e p,assing of the title, 
an ·d the-

T;he Col1rt : '' The reasona 1ble • cost of the 
examin :ation of th,e, title ,,'' are th ,e w·or:ds of 
the statute ,. 

lvfr. vVein 'be,rg ·: I n.e,ve-r •did feiel it w·as 
just that na.rrovl ,b,eeau,s.e: ,ve have b,een 
proving · otl1:erwise from . th,e, •date of the · con~ 
tract to th,e, passing of the title~ 

The Court: I will limit it to th .at, 
-.-vvttn,ess: $:275• for tax se,arch from the 

Colleetor of ·Taxes; $1.410 for ,Supre·me 
Court s,ea.rel1; '$1.10 for U. S. District C'ourt 
search, and then . I m:a,d1e1 a bulk ehar:g 1e for 
the-

1vf r. MeGiy·nn: I object to th ,e ib.ulk charge. , 

B·y th .e 1C'ourt : 

30 

;Q1• ,Give u.s what. the r ,easo11a1ble value of your 
:se,rviees in · the e·xaminat1on ' of this title were 40 
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,vorth, n•ot y:011r repre 1senting the plaintiff in thei 
neg 'otiations or in th ,e atten1pt to close ·. A. T;he 
reasona !ble value as far as. I consid -e,r I .s.pent in 
th~, exam rination of! the · title ·, m.y trips , in going to 
Free ,hold, I fi1g·u.red at ,$3010,_ a.n:d· 1base ,d it upon · the 

10 am ,ount in .volve id: in . th -e tran :sa .ction and i the tim :e• 
I sp,ent on it. 

CR,O:S:S-EXAMINA 1TION 1by Mr. M:eGlynn: 
,Q:. Y,o,u did .n 't ma .k•e this , s-earch . yours-elf f, A. 

No, sir. 
Q. Yo-u or ;d:e,re:(1'. it from th ,e Monmouth Title 

:Comp ·any~ · A. ·Correct. 
iQ .. Hovl much ,did . it cost you f A. I believe 1 it 

2 0 cost n1e $14.501 or $,37 .50:; som:ething like tha:t. 

30 

40 

Mr. McGlynn: I ask th .at th .e, d1amag 1es 
on this pa.rticular eou .nt b,e, limited . to the . 
e,x1aiet amount spent. It seem !s- to m:e if 
ther ie· is 1 a recove ·ry at all in this cas .e it 
should 'b,e, li1nite ,d-

T'he· C:ourt: Y-ou. ca.n g'"ive me that a.s a 
re ,qu:esit to eha:rig1e. 

Def e-nrda11t 's cou11.s-el 1r1ov-e·s for the direc-
ti ,on of a verdict in favor of thei dief enda11t 
on the plaintiff's cas,e1 on the groun ·d. th .at 
there , ,vas no leg-al reason at any time 
:b,et,veen N ovemb -er 1, l9 12i5i, and .J anua .ry 13, 
19·2-6,, which g'av;e this plaintiff .a rig ·ht to 
-eitl1er resc:in,d:, ,v:hich he, never ,did, or a 
right to refuse to tak:,e the title in a.eeord-
ance ,vith the terms of the contract. 

Plaintiff's co-unsel m:ove.s for the diree-
tion of a. ve ,rdict in . favor of th ,e plaintiff 
on the : plaintiff's -case, as vvell as on the 
.counterclaim . 
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CHARGE. 

It s,e,ems to me th 1a.t n,eith .er of the p·arties ,c:a.n 
recover affirmatively without a ten 1d:er. We know 
what a tender is. A te,n'der mu.st 1b•e: som.ething 
" rhe1re you present to the other side what is- to J. o 
!b,e, re,eeived .by that oth ,er sid 1e so that they can 
rejeet it or accept it. I do not see that there · is •-
a waiver of t,e·nder on either side. 

'On the, p,Iaintiff 's ease there w·as a. m:0rtgage 
,vithout aekn ,o,vle,dg .m•ent; Mr. Zueke ·r ha id a eer -
tifie 1d cheek to his own o:vder for $7,000 un-
,e,nd1orsed, an ,d it was not leigally tendered. On 
th .e ,d;ef end 1a11t 's case on th ·e cou11terclaim, w·hile 
he, had an ,exeeuted deed the ,re, an•d:, as I un .der- 20 
stan ,d it, he o.fferei(f it, he d-em-an .de,d that the clos-
ing~ 1b!e as of Novemb :er 1st or 2·d, 1912:5·. 

As I hav ,e· just ref erred to th,e, p,leadingSi and · 
·by the ,evide·nce here, it is a,d;mitt.e ,d that the eon-
tract w·a.s chang ·ed.; the , terms _were eh.a:n,ged; an ,d 
by tl1e plea ,dings it is admitte,d th .at the 1d'ate of 
deliv ,ery was to ,be· the 13th , of January 19126. That 
mean ,s tl1at llnde ,r th :e te-rms of th .e contract the: 
agreem .e11t ,of s.ettlemen ,t is the ,date of the d:eliv- 30 
ery of the d1ee,d, and th,e· a,djustments hav .e to ·b,e· 
as of th -e-:d.ate , of t11e· -delive ,ry of the d.ee,d. 

'The , defendant ,deman ,ded . that the mortg ,age be 
d:ate ,d an •d the , a,djust 1ments b,e mad ·e a.S: of N ovem-
1b,er 2d1, 1912'5,. This I d'o not think is warranted , 
a,n-d the ,refore th .e t1end :er was not made, and . after · 
that meeting if either si,d-e, desired . affirmative -
relief th ,e·y had to prepare their pape-rs, an :d: give 
th:e-otl1e,r side a.n •Op•port.u .nity to aceept or re ,ject 40 

.. 



106 

Exhibit P ·-1 

it. iT11e su
1
ggestio ·n of J\1r. Wright ,va.s not 

a:di0.pte,d!; it w:a.s made · an ,d Mr. Zueker left; it was 
not ad !opted ,or p ;ut in shape. 

T·h.ere.f ore I thin ·k ther ;e, ou,ght to b•e· a, direction 
1 o of a verdict in favor of the 1 def end .ant on thei 

plaintiff's. eaSie and in fa.vor of the plaintiff on 
th ,e .defen ,d:a1Tt's. eou .n,te·rclaim. 

Plaintiff's counsel prays a,n. ex-ception : to this 1 

rulin :g of th .e Court. 

E ·xee·ption n 1oted . a.s groun ,d. of app ,eal. 

Def e·n:dant 's counsel pra .ys a.n e1xception to this 
rulin ,g of the 1C'ourt. 

Bxee,p,tion noted as ground . of ap ·pea1. 

EXHIBIT P-1. 

Exhibit P-1 

ARTICLES OF fiGREEME ,lfT, m.ad ,e th .e T'hirteenfh 
d1ay of Au .gust, in th ,e year of our Lord One Thou ·-

30 sand Nin ,e, Hundred a.n·d. twenty-fiv,e, ,b.e,twee11 
J .ohanna Fleis.ehm .ann ( widovv), of th .e, Boroug ·h 
of Bradley Bea.ch, in the C,ounty -of Mon111outh 
an ,a~ 1State ,of New · Jersey, party of the first part; 
an ,d Jacob K. Sa.f ris, of th ·e ,City of N ew·ark, in 
the County of Thfon·.mouth . an ·d. ,State of N e,w· Jer-
se·y, party of th ,e seeon 1d p,art; 

WITNESSE :T'H, ;That the said 1 party of the , first 
part, for an_d in : con:sidera.tion .of the sum of $50,-

4 n .,._v 



000.00, an ,d. also in : con.sid 1eration of the covenants . 
and a.green1ents l1e,reinafter m 1e·ntioned, made 1 and 
•entered into ib,y th ie' said . party of' the · seeon •d. part, 
,d-oth a.gTee to an ,d. ,vi th . the saidl party of the sec-
ond ! p,art, that s-he, tl1e: said p 1a,rty of the first part., 
will ,,riell and . s,ufficien:tly convey to th :ei said 1 party 10 
of the .seeon,d p,a.rt, his heirs and assigns, b-y De,e·d 
,of Warranty, frie•e of all enc.l1m\b:ranees-, on or 
1b,ef ore the First day of N.ovem 1ber, next e,nsuing 
the ·d.ate 1 hereof, -1\Jl th .0s1e ce,rtain lots, t.ra .ets. or 
pareels of lan ,di an,d pre111ises, herein ,after partic-
ularly · de-scrib ,ed situate ,, lying an :d. b,ein .g in . the 
Borou .gh of Bradley Be ·aeh, in : the Cou .nty of Mon-
mouth, ,State · of Ne·w J ,ersey, kno,vn as lots Nos. 
14·4, 145, an ·d 146 on. the official map of s,aid! B,or- 20 
ough of Brad 1ley Beach, said lots having' a t,ota.l 
f r onta .ge of one hu .ndred forty-four an ·d. ei 1g~hty-
one hun ·dre ,dtl1s of a. foot (144.8i0f) on Ocean Ave-
nue -•b,eing the same premise:S convey ,e,d. ·by D!ee1ds 
r eco r de 1d'. in B ouk 7710, pag :e, 9,g,; !b,ooik ,6:5·4, page 9i8 
and book 577, n·a£te 102 ,of ,d,eed !s in the Monm :outh .L '---.1 

· Co1ir1t3r 1O1erk's. Offiee,, to g,ether ,vith . the ap ,purt ,e·n-
a11ce-s, therel1nto 'b·elonging. 

}.1_.n·d the said p·arty of th ,e- seeond ! part, for 3 0 
himself, his heir s, exeeutors an •d administrators, 
doth eovenant, pron1is ;e and agre ,e to and with the-
said party of the first _pa.rt, l1er heirs, executors, 
a dn1inistrators and assigns, that he, tl1e- .said 
part y of tl1:e seeon :d! pa.rt, ,vill pay an -d satisfy, 
or eal1s e, to be p,aid and 1 .satisfied, u.nto the said 
J1art y of the firs t p,art , the said sum of 

F :IFT'Y T1rousAND ($,507000.100) Dollars, as an ·d 
for the · purel1ase , n1on,ey of tl1e: foregoin :g describe :d 40 
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-
land an1d p,remis-e,s, in the followin .g manner, that 
is to, say: 

On execution of · this, a,gre ,em.ent 
w:hieh this is also a receipt · 

for 

1 o O·n D,eiivery of •dee 1d, cas .h · 
·$6,, 000:.00 
15,000:.00 

1On Bon ,d an ,d mortgage, sam 1.e, eontain :-
ing· usual inter iest, tax, ass ·essm 1e,nt, 
insuranee and installment ,d·efault 
-clauses, and a.n. ag·reeme 1nt. not to claim 
ere ·drit on the- i1Tterest paya :ble on b,on:d 
and mortg !a,g·e, !b;y reason of a.ny tax 
asses.s 1e•d or to be a.sseisse·d against the 
premis 1eis with interest at 6o/o payable , 

20 semi-an11ually for five yea.rs 30,0010.00 

It is understood and ag·ree1d that the • p.arty of 
the seeon ·d. pa.rt is to p,ay on said. mortgage th 1e1 

su·m of $51,0001 at th :e ·en,d; of tw·o years; $.5000 at 
the ,end of thre ,e yea.rs and . the 1 'balan ,ee at the end 
of five years ,vith the privilege of making addi-
tional payments at any time tog ·ether · with inter.., 
e·st the ,reo11 to said ,day of payment. 

This eontract i.s: ente-re,d. into 11p,on the ·knovvl-
3 0 eid:ge of th :e .parties as to the value of the 1 land 

an ·d whatever lbuilding'S a.re· up .on the same, and 
not 011 any representations , made as to chara icte,r 
or quality. 

40 

And it is. furthe-r ag·re ·ed: :b,y the , parties to these 
pres,e11ts, that the 1 said : p·arty of th .e second 1 part, 
his heirs. and assig ·ns, ·may enter into and upon 
tl1e .said land and premises on th .e ,d:a.y of siettle·-
men t 11ext ensuin :g· the • date h.e:reof, a.nd from 



thence ta 1ke1 th,e rents, issues a.n1d: profits to him 
a.n:d their use. 

And. it is furth :e,r· a 1gT1eedJ ib:y the p.arties h:e1reto, 
that thH said d1ee,d· shall 1b1e 1delivered and re0eive 1d. 
at the office of William : .J. Blair, Professio,nal 10 
B·uilding, Asbury Park, N. J., !b,etween th :e :hours 
of ten in th :e for 1enoon a.nd· fou.r .o'eloc;k in the 
afteirnoon ,on. th,e :said ,d.a.y of s1ettlement next e,nsu-
in ,g~ the : 1d:ate hereof. 

The rents of s1aid premis,e 1s, insura ;n.ee prem-
iums, w·ater r 1ents, ta.xes 1, and interest on m.ort-
gage, if any, s;hall 1b·e a,d:justed ., apportion,e,d an :d 
al1owe 1d as of th .e ,d·ay of d1elive 1ry of said : ·deed. 

G:as an .d electric: fixtu .re 1s, ga,s. stoves, hot water 20 

heate ·rs .a.nd eha.n,d:elier:s, .earp 1ets, linoleoumi, mats 
and matting in l1alls, screens, shades, avvnings, · 
ash cans, heatinig ' ap:p~ratu ,s, if any, and all othe •r 
·p·ersonal prope,rty ap:purte·na .nt to or use1d in: th,e 
operation of said . premisHs is: represe ·nt 1e,d to be 
owned b,y seller and is inc:l11ded1 in this s.ale. 

T'he ris 1k· of loss, or ,d·a.ma ige to said ; premis,es b·y 
fire- or otherwise i 11ntil the •d:eliv,ery of said i deed. 
is assil1me·d !biy the, party of th ;e' first p•a.rt. 3 0 

In case th ·e premises sh.all suffer injury beyond 
th,e, or 1dinary wear an,d: te •ar, th,e p,a.rty of th .e first 
part shall repair tl1e dB.,mage b.ef ore the date set 
for delivery of said. dee ,d: or ID!aik~e an a:p!propriate 
,dedl1ction from tl1e purehaSie price • her:ein· stated. 

It isi un 1d•e-rstood a.n•d agrHed that th :e b,uildings 
u,p,on sai1d: pren1ises ar ,e all ,vithin the :bound 1a.ry 
lines 1 of the prop,erty as aescribed . in the d.e,e·d 40 
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the ref or, and that th ·ere are no encroa;chm .en,ts 
the 1reon . an :d that the ;b.uilding ,s eomply with m.uni-
cipal •or ,di11anoes an :d: re ;gula.tions. 

It is expr ;essly unde ·rstood a.n•d agree ,d. that th .e 
10 title to the la .nd! a.n1d pre imises h~ 1reby agreed . to 

1b,e· conveyed : is. not :d:erive :d from . a.ny p 1roeeedings 
or an ,y Act for the ·Sale of L,and ! for n•on-payment 
of the • mu .nieipal ta.x,e,s or a,sses.smen:ts or by 
adve 1rse pos ,se:ssion. 

·The · p•remises above d,escribe 1d are 1 sol,d subject 
to restrictions app ,ea.ring of reeords., an·d zoning 
,ordinance -s, if any. 

If at any time !before th .e ·deiive,ry · of the 1dee1d 20 · 
the J)re:n1is-e1s or a,~y part theTeof shall 1b·e or shall 
have 1be·en affected 1b•y any as 1sessment or asse ,s.s.-

. ments which are • or ma .y 'b,ecome payable in ann .u.al 
in.stallments •Of w·hieh the first in .stallment is then 
du ,e• or h.as 1be·e,n paid :, then : for the p·u.rposes of 
this contrac it all the · unpaid installm -e·nts of any 
s11eh assessment, including those which .. a.re: to 
b,ecome du,e· a.n,d paya 'ble after the delivery of the 
de ed, sl1all b·e deemed to be due and payable ancl 

30 to be- liens up ,o-n the premise,s 1 affected . there-by 
a11d shall :b·e paid an :d disiC~har:g.e,d ib:y the Helle·r 
thereof, upon . the · ,d:eliver~y of the , deed. 

And for the performan ;cei of all an :d: sin1g:ular 
the cove11ants a .nd a;gTeem:ents afore said, fh ,e said 
parties ,d·o 1bind th :emse1ves an ·d1 their re:Sp1ective , 
heirs, ,exeeutor:s . and administra tors 1 ; a.n·d. they 
he-re1by agree to pay, up -on failure to perform . the , 
same, t.l1e su.m. of w·hich : they hereby fix 

40 anid settle as · liquidate-d d:amag ,es therefor. 
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IN VVITNEIS:S vVHER .EO:F, . the said parties l1ave 
here :unto interehang ·e·a1biy s,et their h,a.111d1s, and 
seals the , ·day and year first aibove1 m·e-n:tione,d:. 

JOHANNA F 'LEIS ·CHMANN (L. S·.) 
JA 1COB K. ,SAFRIS (L,. S.) 10 

,Signed, Seale 1d. and . D'eiivered 
in the · pr ,ese ·nee of 

Vlilliam J. Blair 

B·E. IT R ·EME ,MBERED, that ·on this 13:th day of 
Au:gust, in the , year of our Lor :d: One 'Th .ou.sa;nd 20 
Nine , Hun ,dre-d: a.11d1 t,veinty-five, !b,efore me, th ,e 
su:b.serib ,er, a !laster in Chancery of Ne,v J ,ersey, 
p,e-rsonally a.ppeare •d Johanna Fl ,eischm :ann ( wi,d-
ow) \\rho, I am satisfied : is the grantor mention ,ed 
in tl1e, ,vithin instrument, to wh .om: I first mad:e 
k110,vn the contents there-of, an ,di the-;r,eupon she, 
acknovvledge.d that she signed, sealed and deliv-
e,red1 the sa :me as h·er ,roluntary a.et a.n,d: ·dee 1d, for 
the u.s1es an •d purpos ,e·s therein e,xpressed. 

' ' 

WILLIAM J. BLAIR ., 
M·. 1C·. C. of N. J. 

40 
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EXHIBIT P-2. 

Law Offices Of 

ZU:CKE :R, & GO,L,DB :E ,RG 

Chamb ,er of 1Commerce Buildin .g 

24 Branf or ;d · Plaee: 

Newark, New ' Jers:ey 

Re: iS1af ris--:F1eischmann. 
William J. Blair, Esq., . 
Profes ,sional Build~ng, 
Asbury Park:, N e1w· J -erseiy. 

De·ar Sir: 

N ovem 1ber 4th, 192"5. 

La.st night I ,e,xamine ,d the · aibstract of the · title 
to the prop ,erty ,vhich m1y client, J aeo:b, K. Safris. 
has p,urcl1ased from .J oha .nna . Fleis ·chmann, 
,preparin ·g· the ; san1e, f.or closin 1g. on Friday of this , 
w·e,ek:. 

My -e-xaminatio ·n of the · title diseloses the 1 f:ol-
lowin ,g·: 

3 0 D·e•e;d: from . ·Oce·an , Grove · c ·amp Meeting Asso-
ciation, etc. to Johann ,a Fl ,eisehmann dat.eid F :e:b,-
ruary 3rd, 19106, an ·d reeord 1ed in B·ook 770 of 
De·eds for Monmouth County 011 p,age 9,9i0, recite:S 
that th .e said premises are l,e·a.se,d and the ackn .ow1-
edgement states speeifically that it ,va.s sig ·ned by 
th,e, Ocean 1C'a'l11p Meetin ·g As 1S•01ciation, etc. pr 1esi-
dent, a.s a lease ·. 

40 
Deed from Ocean Grove Camp Meeting A,Sso-

ciation, etc . to J ohan ·na. Fle :isehmann d:ated J l1ly 
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Exh,ibi,t P'-2 

20,th, 1900, a.nd reeord 1e,d; in BooJr 6.54 of D,e,ed.s 
for Monn1outh ·Coun ,t.y on p ,age · 918 recite is, '' leas ,es 
all th .at tra iet, e,te. ', . 

Deed : from Oce·an Grove Camp M·e·eting Asso-
eiation, etc., to .Johanna Fleischm .a.n·n ,d!ated lo 
Se;ptemb ,e-r 8th, 18186 an ·d r 1eeor ,ded in B,ook 5:77 of 
D'e,ed.s. for Monm ,outh Cou :nty on pa .g'e 1012:, 
contains the , same, ela .us.e, as to le,ases. 

I find of reeor ;d; a. mortg :age made by Johanna . 
Fleisehm .a.n.n, to :Sam .ue1 H. La Ba,v 1d'ate ·d. N ovem-
lber 2:4th, 19106i for $·2fi,00 reieord 1e-d1 in B:ook 3:3'3 of 
1\1:ortg·ag :es for l\f,onm ,outh c ·ou.nty on p,a'.ge 72. 

Also m,ortg ·a:g'e fron1 J oh.an ·na Fleis-chma .n.n to 20 
Sa :m.u,eI H. L,a, Ba" r da.te,d. January 14th, 19'11 in 
th :e su.m of '$.4=5100 re ieor ;de·d: in Book 407 of Mort-
gages for Monm 1outl1 County on p•age, 3:43,_ 

·• 

It a:ppe ·ars : that an attempt was mad ·e! to ,assign 
tl1es-e tvvo m'.ortg 'a,g'.es tio Louisa . M. La Baw b·y 
assig ·n:n1:ent ·dated ; Seiptemb,eir 10th ·, 19121 a.nd 
recorded~ in Book 82 of Assignments of M·ortg·a ,ges 
for Monmouth . 1C·ou.nty on1 p,a'.ge: 441, 1b·ut in the ! 
assignm ,ent in,stead of ref errin :g to th .e mortga ,ge 
of $4·5100 above r11ention1e;d; they r:eeite , m.ortgage 3o 
reeorded in B100 1k 4019: of Mort,g 'a.g:e,s for Monmouth 
c :011nty on pa ,g1e 3'43. 

I pre ,sume , that you will have , the·se mort 1gages 
ready for eancellatio11, but you ,vill have to correct 
the · assig·n :m.e,nt from th ,e e~ecu.tor is of .s.amuel H. 
I--1,a Baw, 1bec:al1se un ,d,er the assi,gn 1m:ent to L·ouiiSa 
M. La. B:a;w, sl1e eould n'Ot very ,ve11 .give , a ea11-
·cellatio-n · unle ,ss this is correcte ·d. 40 
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.L. L..:t 

Exhibit JJ:-2 

Vlill ·y"01,1 kin·dily explain to me h!ow you inten ,d. 
to eonv ·ey titlH by Warranty D,ee,d. in vieMr of th .e 
leas ies w1hich . Mrs. Fleisehm .ann hold ,s instea .d of 
a,n a!b:solute , title ·1 

Will you 1kin 1d1ly i11form me h·ow you , ·dispos ,ed 
of the fact th ,at the tax :S:e1arche ,s contain the fol-
lowing clause: ''this tax search runs from Janu-
ary 1st, 1912,5: to ,d,at.e, a,n:d re ieords ,b,e1yon :d! that 
,da tei uneom plet 1e 1 ' ' 

A waiting t.o hea.r from you, I am: 

MJZ.E \G 

ZU·CKER & GOLDBE·R,G, 
Per Ma.urioe J. Zucil{er. 
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EXHIBIT P-3. 

L,A vV OF 'Fl'CE :S 

WILLIAM J. BL,AIR . 

· Professional Buildin·g · 

As 1bury Park, N. J. 

N ove·mber 14th, 19·2'5,. 

Mr. Maurice Z·ucker, 
Attorne ·y at L,aw, 
24 Branford Plac~ 
Ne,vark, N. J. 

De·ar ,Sir: 

I am in possession of a. ba,rgain a,n,d: sale ,dee,d 
from the O!eean Grov ·e Camp M,e,eting As.soeiation 
whieh eure.s, th ,e obje'Ctiop.s in the , s-econ1d, third 
an ,d1 fourtl1 .Para :gra :p 1hs of your letter of N ovem-
ber 4th. T 1he, m:ort,g~aig:e £or $12fi010 was ,ca.ncelle:d 
of recor1d J a.n·uary 16th, 1911 an ·d1 isi in my posses-
sion as is also the- $45100 mortga :ge a,nd. a.ssig·n-
ment, ·which is also eorreeit. The m.atter of taxes 
has b.e,ein taken care of. We will ther ,ef ore 1 [be 

10 

20 

3·0 ready to clos-e1 this title 011 We 1d;nesda .y, Novemb ,er 
18th . at a.ny time you , sugg ,est. 

I{indly l1et me know at ,onee the exact time 1 you 
will be here. 

Yours: v 1ery truly, 

WM. J. BLAIR .. 

40 
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EXHIBIT P-4. 

Mr. J .aeob K. Safris, 
c/o Zueker &. 'Goldb ,erg, 
2:0 Branford Plaiee, 
N e,va .rk, N. J. 

Dear Sir: 

My clients ha .ve, :b•een read .y to elose- th .e Fleiseh .-
m:an title si11ee October first and you ,vere noti-
fie,d to that effect ,d:uring the , latter p,art of Septem'-
1b,er. 

At th 1e, tim ·e: t.h,e: agTe·em,e11t vv'as signed ! you 
state-d i that ·you ,v.ould. c1ose as .soon as it was 

20 conve ·ni ,ent for Mrs. F1eis-ehm,a.nn to vaea.te. T'he , 
title , h.as be,en -ex,amin ·e1d by your attorney a.n•d a.11 
,of his 0 1bje 1etioin1s h.ave bee !n: met, yet you have 
ma ,de no ,effort to carry out your part of th ie· .con-
tract. 1\1: rs. Flei ,schmann '.has instructed : me to 
inform you that sh,e will not a:gre ,ei to a.ny furth;er 
delay in the m,atte,r, . as1 she is- und .er the im:pres- . 
sion that you a.re p,urposely stallin,g : until you 
ean dispose of th ·e1 pro _p 1erty a.nd I p·ers-onally am 

30 inc1in,e1d1 to agree with ·he-r. I therefore , n:otify you 
that unl ,e1s,s the matter is. ,dispose ,d: of on next Fri-
da ·y, November ·27th, I will institute procee 1dings 
a,g·ainst you .. 

V,ery truly your.s, 

40 
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EXHIBIT P-5. 

Law ,Qfficies Of 

ZUC'KER & GOL,D1BERG 

Chamb :e:1~ of 1Cjommerce , Building --

2'4 Branford! Place 

,Villiam . J. Blair, 
Prof e,s,si,o·n,al Buildin .g·, 

. Asbury Park, N. J. 

De.ar .Sir: 

Ne.wark, New Jersey 
N ov,em1be·r 27th, 19'2fi. 

.Recieip,t, is. he 1re1by a,c1k:n1owle1d:g'e,d: of your leittier 

10 

20 

to my ,pa.rtn ,er, Mr. Ma.u.rice1 J. Zueker, 1dat.ed~ , 
Nov·ember 2161th, 1925;,. and als.o copy of the letter 
you sent to I\f r. 1Safris:. 

Mr. Zuek,er left the offieie last w ·e1dnesday morn-
ing an,d w:e 1do not -expeicti him until n,e,xt Tues,d:ay. 
He1 is\ stopping at the Em1bas1s-y Hotel, Lak 1ewood, 
New Jersey, an:d. if you will p 1lease , g·et in touch 
with him :by tele ,ph:on•e a.t that a:d1d1ress, h:e will take 3 0 
the matt ie·r u.p with you. 

LDG/LR 

Yon.rs truly, 

ZU 1CKE ·R, & GOLD·BER ,G, 
B·y L,ouis, D·. Goldib,eirg. 

40 
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· EXHIBIT P-6. 

La ,v Offi'.ce s- 0 f 

Cham fber of ,c ;ommte-ree, Buil ,ding 

2-4 B:ranfor 1d Pla ,ee 

William J. Blair, Esq., 
Prof e-ssional Building, 
Asibury Park, N e•w Jers ,e,y. 

Dear Sir: 

N eiwa.rk, New J ·ersey 
J -a,nuary 5th, 1912:6,. 

20 In aceor-d:ance with my tele 1ph-one eonv ,e-rsa.tion 
had vvi th you I underst.a.n -d. that th -H a:bove- m.atte 1r 
may 'b,e settle ,d; an :d1 the title elos:e,d on the 1 following 
basis: 

11:r. Sa.fris . is. to pay at th .e tim ,e of th -e el,osin1g 
of tit.le, the s-um of $7,,000 in ea,s~h. 

Th ,e 'b,alanee is to b1e1 a first ID!ortgage, p,aya 'ble 
$1,;000 ea·ch ye:ar, the , entire , prin -e:ipal to be paid 
in fiv-e= years (51) wit.11 interest ·a:t th 1e rate of six 

3 O :p•e-r cent. 

40 

If this arrang ·eme-nt is satisfa .etory, will y-ou 
kin -dly s,end ! me, the , m.ortga.g ·e at onoe· S:O th .at I 
n1ay have Mr. Saf ris si_gn the 1 . same, an :d! upon 
rHceip,t of the said · m:ortgage -I will eall you on th 1e 
telephon ·e· fixing a ,de,finite hour f.or 1Satu.r 1d'.ay f ,or 
the ,closing of this . n1atter 1 

Yours : truly, 

ZUC·KER . & G,O,LD·BER·G ' Per Mauriee J. Zuc[{er. 
1\1:JZ :·EG. 
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EXHIBIT D-1. 

JoHANNA F ·LEISCHMANN, widow, D d N 24 ate, , ov. · , 
19106,. Ac1k'd 

T'o N1ov. 2:7, 19016-. 10 
R1ec'd Dee. 1, 
190,6,. iC'o11s. 
$25100.0:0 

Cover,s premises in qu 1estion . . 

C'aneelled of R,ecor,d January 1'6, 19:11. 

EXHIBIT D-2. 

JOHANN A F 'LEISCHMAN, wi,d.o,~v, 

To 

Covers premises in qu •estion. 

Dateid Jan. 14, 
19'11. Aclr '·d 

\; J a11. 14, 1911. 
Rec'd : Jan. 16, 
19'11. Cons. 
$4,5010. 

Ca.11,eeil ,e,d of rec 1ordi F,ebruary 1st, 19:2:6·. 

20 

· 30 

• 

40 
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EXHIBIT D-3. 
p 

ASSIGNMEN 'T OF !fOR :TG~GE ' 

an ,d LouisA L ,AB 1Aw, Exe:cutors: 

10 of iSAMUE ,L H. LABAw, 

iT'o 

LOUISA . M. LABAW. 

20 
EXHIBIT D-4. 

101, 19121. 
Ack ',d .Se-pt. 10, 
19,21. R!ee 'd: 
Se-pt. 12,. 19:21. 
$,45010.010. 

OcE ,AN GROVE C 'AMP ME ,EiTING 
AssoCIATION, . Dated: July 20, 

1900. Aek'd: 

J ·oHANNA FL ,E,ISCHMANN. 
30 

1 July 24, 19100. 
Reic ',d': July 3'0, 
19001

• $1,0100. 

1C·ov.ers, part of :premises in question. 

40 

I 
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EXHIBIT D-5. 

OCEAN GROVE CAMP 

AssocrATION, 

To 

MEE ,TiNG \ 

MRS.. JOHANNA FLEISCHMANN. 

Dated 1S,ept. 8, 
189'6. A,ck'd 

1S1e:pt. 11, 18916. 
R ,ee '.d, Sept. 14, 
18916. $1,5010. 

c :ov•e·rs part of premris.es in· question. 

St.ate , of New J ,e,r:sey, } 
C1ounty of l\Ionmouth. ss

1
: 

Be it remembered that 011 the 11th day of Sep ·-
temb ·e,r A. D. On,e. Tl1ousa.n 1d: Eight Hundreid . an ,d 
Nin 1ety-six ;before me · the :undersig ·ne,d: A Ma.st,eir 
in : Ch .aneery ·of s 1aid .State, pe !rs ,on :a11y came , G,e:orge, 
W. E .vans Secretary of T ih:e, Oiee,an . Grov ,e; ·C·amp 1 

11e,etin .g Association ,of th :e! Meth ,odist Episcopal 
·C'hl1rch who 1b,eing ,duly----did d:ep •ose · a.n·d say, that 
'he ,vas pres ,ent and 1 d:i,d s,ee, E. H. ·Stokes Presid .e-nt 

20 

of the said '' Th :e Ocean Grov.e- Camp Meeting · As-
sociation of tl1e Methodist E .piscopal Cl1uTcl1,"' 3 o 
sig ·n, the · ab ,ove · and : fore;g !oing ' L,ea,se, a11d affix 
the,ret ,o the :C~ommon an ,d corr)orate s1eal of th :e, ·sai id 
A:ssociation, whic11. is the- same seal n1ow th :e-reto 
affixe ·d, and 1 then ,d.eliv,e·r the- sa ,me a.s. the- act an ·d· 
,de ·e·d of the · said : association . m!ad ie by ord 1er of the 1 

said corporation a.n,d: that ·h.e· the- said George W. 
E .vans, did : there11p:0n subseribe his name as s:ecre·-
tary of th ,e ·said . A:s's1ociation, to the said · Lease in 
atte ·statio11 of tl1e ,d.u,e execution and : ·deliv .ery · 40 
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Ex;h.ibit D-G 

thereof, and 1 as s11:b1scribin ;g· \vitne •s.s th .ereto and : 
his nam ·e no" r sub ·s,cribe 1d: the ,reto a.s such . ,S1eere-
tary as . aforesaid is in th iei p,roper han 1dwritin.g 
of him the said 

GEO. w·. E,VANS. 
10 Srv.rorn . an ,d: subscrib ·e,d to 

20 

the 11 t:h ;day -of S1ep tem 1b1e,r, 
A. D. 18916 before- me , 

I-Iolrne·s W. Murp '.hy, 
Master in Chance-ry -of New J ,ersey. 

EXHIBIT D-6. 

\ 
I 

THE OcEAN GROVE CAMP MEET- Dated · F 1e1b. 8, 
ING AssocrATION OF THE METH- 19061

. 

ODIST EPISCOPAL CHURCH Aek:' ,d Fe 1b. 3', 

to 
\ 19016: 

R.ec'd Mar. 2,, 
1906, 

JOHANN A FLEiiSCHMANN. 30 $1,100. 

Cover.s : part of p-remise ,s in que ,stion. 

State of N,e,w Jersey, } . 
C·ounty of M1011mouth. · 88

. 

Be it rem,e1mb,ered: that on. th.e1 'Thir :d rday of 
Felb•ruary A. D. On:e Th -ousan ·dl Nine : Hun ,d:r 1e1d and 
,Six, ib.ef ore mie1, the , un .deirsig 'ned, A C1ommis .sioner 

40 of D:e,eids p·e,rsonally came E1. N. Cole, S·e:ereta.ry 

l ,, 



_, 

l ,, 

12:3 

-of Th,e, Ocea.n ,Grove Ca1n.p l\feeting · Association 
of the · Methodist Epieop ,al C·hur ,eh, who being d.uly 
s\vorn ·did depose and : say that he was pres 1e·nt an,d 
did see A. E. Ballard Vice President of the said 
'' The Oee,a11 Grove . 1Cam.p M·eeting · Association of 
th ie Methoclist Episeopal C·hur:eh, '' sign the atbov,e. l 0 
and f ore ·goin .g· L,e,a.se, .an1d affixe,d the ,reto the c.om-
mon anid eorp ,orate s,eal of the said : ass:ociation ., 
,vhieh iS' the same s!e•al no\V th :ereto affixeid, aii·d 
th .en ,d,eliver the same as , the , a:et. a.n·d\ ·d·e·e,d of the 
said associati 1on mad 1e b,y order of said : corpora-
tion ·, an 1d tha.t he th ·e said E ·. N. Cole did the ·re 1-

up-on su'b,s-eribe: his nam ,e a.s ·Secreta.ry of the said 
ia.ssociation to the said Lease, in attestation of the 
duei e~eeution • a11d· d1elive ,ry th .e·reiof, a.n:d a.s ·sub- 20 
scri 1bin,g' witness thereto, a,nd his name · now su1b1

-

scrib -ed theret 10 as 1 sueh . ;S•ecretary as: aforesaid _is 
i11 the proper handvvriting · of hin1 the said 

1S111!b·seribe ,d a.n,d: s-,vorn to this 
3d d.ay 1of Fe 1b•ruary, A. D. 

19016, [before m :ei 

Georg ·ei F. Rainear, 
·C·on11missioner of Dee 1d. 

E. N. ·C·O,LE :, 
1Sec'y. 
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EXHIBIT D-7. 

Law Offiees of 

C'ham iber of Comme,ree, Buildiin:g 

24, Branford Place 

Newark, Ne-w Je ·rsey. 
Deieemb·er 28rt1h, 19:2-5,. 

William J. Blair, Esq., 
Prof:es ,si 1on·al BuiLding, 
A,s:b·ury Park, New J ·eirsey. 

Dear iSir: 

In th .e above m1atter I will wTite, you on'. W·ednes-
day, D·ecember 310th, 19,2;5, a.n•d :give you ,definite 
w;or,d in reg·ar;d to this title. 

I a.m having a me,eting of the 1 people · interHste id 
at my offiee tomorrow at 5, P. M. 

MJZ.EG 

Yours truiy, 

ZU1C1KE ·R. & ·GOL1D'BE .R1G, 
.PHr Maurice- J. Zucker. 



125 

EXHIBIT D-8. 

La ,w OffieeB of 

Cham lber of ic ·ommeree Building 

2·4 Branfo,r ;d Place · 

MeBrid 1e· Ageney, 
Main Str ,eieit, 
Bra ·dley B,ea:eh, N. J. 

Ne.w:ark, N. J. 
De ,eemb ,er 11, 19,2·5. 

Att.e ·ntio ·n·-Mr. Wright. 

In refe-ren ,ee, to the , tele,ph :one . eonve.r :sation 1b·e-
t,veen : you a,n,d Mr. ·Sa.fris, I wish . tiO state · that if 
the , Fleischm .ann peiop,le, will 1giv,e, us titl ,e, u .po •n th ie 
payment of $7,,000.001 and first _pa .yment on th-e-s,ec-
on,d mortga ,g1e to be 1gin at th.e: e,ndJ of the s1e:e:0:n·d. 
year, ,ve 1 ,vill ta ike title- to th :e p ,rop,erty~ 

Pleia,s,e, ge!t in · touch . with . me as soon as you eome , 

10 

20 . 

to an a.gre ·eme ;nt with them an ,d: I will mak ,e the 
.prope ,r a.rran :g·em:e,n:ts to ,clos 1e, as soon as possibl ,~·. 3 0 

T'han ,king you for your •efforts in • ou .r ibehalf, I 
a,m 

Y our ;s very truly, 

MAURICE J. ZUC·KE•R,. 

40 
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EXHIBIT D-9. 

J\1r. J aeob ,S.afris., 
c/o Mr. M. Zueker, 
20 Branfor :di Plaee, 
N,ewark, N. J. 

Dear Mr. Safris: 

Dec. 16, 192'5,. 

I have, ,e,ndeavored . in eve ,ry ,vay p:ossible to 
e.ff:ect a closing on the Fleisehm ,a.nn p,rop !e:rt.y .and 
was sri1ece1s,sful in 0 1bt.ainin :g arrang .em:ents to clos ie 
vvhich we,re · tremen ·dously more '. attractive in t1heir 
terms than thos,e agre,e-d upon in th ·e contr:aiet. 

I still f e·el, althoug ·h I have had no positive as-
20 suran ,ee from Mrs. F1eise:hman .n, th :at. . this 1 d:e,al 

can ·be sett.led · for $.7,,000 a,ddit.i :onal cash . with a. 
five ye·ar mort 1g·a1ge· for the ·b·alance payable $3000 
at the •e·nd of the first year and i $:5';000 a.t the ,en,d 
of the secon ,d, thir :d an :d. fourth . years. 

I have- repeatedly · be,en in communication witl1. 
31ou and l\1r. Zu.cker in an effort to h·a.ve! you . elos ,e, 
on these t,erms a,n;d you have · p,romi.s 1e,d= me th .at 
you in turn ., wou:ld aequaint m:e with any 1d:evelop-
me ·nts 1 that ,v-011ld h,elp t,o,var !d: the closin ,g, h,ow-

3 o eve·r, in a.11 this time I ·do not rem .emb •e,r· one oc-
casio11 whe 1rein yo111 ,ealle ,d. me a11d'. have s.ee·me:d. 
to disregar id: this offiee, entirely in faee , of the fact 
that vve have worke 1d: so :hard for yo11r interest. 

40 

I will tl1an'k you t10 let me-(kn ,ow· im:1ne'.diately an ·d\ 
,definitely vrh·et her you inten ,d: to go through . with 
thi s deal OT n•ot * * * 

Ve,ry truly yours, 

vVm. H. McBRIDE, 
Agency . 



EXHIBIT D-10. 

INSURANCE 

2·4 Branford Pla .ce, 

Newa .rk, N. J. 10 
. Deeemb ·er 17th, 19125. 

Mr. R .. Wright, 
c/o Wm. H. M.eBride A.ge11ey, 
Bra ·dle·y B:ea.ch, N. J. 

11y dear Mr. Wright: 

In ans,ve ·r to ·y,o,urs .of the 16t11, permit me to 20 
state that the r eason you did not hear from me 
is 1b,e-caus-e of th ,e f aet that I faile:d to make con-
ne·ction-s. with . Mr.s.. Fleischman, .a.s I told you I 
vlould that ·day you calle id1 me on the · teleph .one· . 

.L~s thing ·s1 stan ·d I am to me-et Mrs. Fleis :ch.-
m·ann in· New Y orlt City this w,eek an .d; m.ake ·de,fi-
nite arrang,em :e·nts with h 1er. 

J us.t as .soon. a.s I come to an agreement with her no 
I ,vill imme ,diately write you an ·d tell you all about ,) , 
it. 

Y 011rs very truly, 

JI{S.-CGZ 

40 



10 

12:8 

EXHIBIT D-11. 

TIIE OCEAN GROVE, CA .MP MEET- D t d' N 9 ·a •e· · ov. , 
ING AssocrATION OF THE METH- 19i2·5 
0DIST EPISCOPAL Cr-r~RCH, Ac ik:'d Nov. 14, 

1912·5: 
to 

JOHANNA FL 1EISCHMANN. 

1C1overs premises in question. 

Rec' ,d (not 
reieord !ed) 

$1.00 

D'eed ~give ,n'. to 1eorreiet ,errors in th .e a:ciknowledige-
ments to 1d·eeds m .ariked Exhibit.s 1 D-4 a.n•d D-:5 .and 

20 D-,6. 

_ EXHIBIT D-12. 

JOHANN A FL ,EISCHMANN, widow, 

to 
Dated Nov. 2:, 
192'.5 

30 (No GRANTEE MENTIONED.) 
Cons. $1. 

40 

N·o signature or ackn ,owl,e,d·geme !nt attaehe ,d 
thereto, latter part ·of sai 1d p,ap !er bein :g d1eta.ehe 1d. 

t 
'I 



New Jersey Court of Errors and Appeals 

JACOB K. SAFRIS, 
Plaintiff-.Appella1it, Action 

·. at Law. 
vs. 

PAUL vV. FLEISCHMANN, executor 
of the estate of Johanna 
Fleischmann, deceased, 

Def e·ndant-Appellee. 

On Appeal 
from 
Supreme 
Court . . 

BRIEF ON BEHALF OF 
DEFENDANT-APPELLEE. 

Facts. · 
Tl1is is an appeal from a judgment in the 

Supreme Court entered in favor of the def end-
ant and against the plai~tiff on the plaintiff's 
.complaint, and in favor of the plaintiff and 
against the defendant on the defendant's counter-
claim. The verdict on which the .above judgment 
was entered was directed by the Honorable 

. William A. Smith after a trial in the Essex 
.. Circuit. 

The controversy arose over _a contract for the 
' purchase of a piece of real estate in Bradl~y 

Beach, New Jersey, owned by Johanna Fleisch-
.· mann and ,vhieh she sold in her lifetime to the 

plaintiff by written contract (see Exhibit P. 1, 
State of Case, pp. 106 to 111). , 

Plaintiff's claim was for th :e return of ' the 
deposit made under that contract in . the sum 

. of five thousand dollars ($5,000) and search fees 
incurred by the plaintiff in an examination of 
title. 
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The defendant who was executor of the v·end~r, 
the latter having died after the date of the con-
tract and after the institution of the suit in 
question, filed a counter-claim seeking d~mag ·es 
because of the plaintiff's failure to carry out 
the terms of the contract (see State of Case, 
pp. 7 to 10; Amended Counter-claim, pp. 14 to 
19). 

It appeared that the plaintiff's attorney, who 
incidently was the only ·witness called at the 
trial for the plaintiff, had brought several alleged 
defects in the title to the attention of the de--
fendant 's · attorney. Neither the defendant or 
her attorney ever admitted that these alleged 
defects were real, although as a practical matter 
they had agreed and did clear them up to the 
satisfaction of the plaintiff's attorney. 

The alleged defects were divided into three 
groups, first, there were three deeds from the 
·Ocean · Grove Camp Meeting Association, which 
the plaintiff conten,.ded were leases and not deeds, 
although the only :portion of the deed which sup-
ported this contention was · in the acknowledg-

- ments where the documents were referred to as 
a lease and not a deed. These acknowledgments 
being more than six years old and the docu-

. ments having b~en recorded . for more than five 
years, did not affect the title, but nevertheless, 
the defendant's attorney procured a corrective 
deed from the grantor in the three deeds men-
tioned; Secondly, there were two mortgages ap-
parently open of record and not cancelled, the 
aggregate amount of which however, did not 
eve11 eq11al the amount of cash to be paid by the 
purchaser, but defendant's attorney had the 
original mortgages at all times in his possessio11 
with either the Register's · stamp of cancellation 
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· thereon -or the mortgagee's rece1pt for can-
cellation thereon. 

The other alleged defect was il) connection 
with an assignment of ·a mortgage which de-
fendant contended was absolutely without merit, 
and it is respectfully urged that an examination 
of the evidence fails to disclose any proof which 
in any way substa11tiates any co11tention in that 
connection made by the attorney of the plaintiff. 

The · date fixed in the co11tract for the closing 
of title and delivery of deed was November 1, 
1925. 

. The pl1rchaser 's attorney did 11ot bring any 
question as to the title to the attention of the 
vendor u11til the letter dated November 4, 1925, 
,vas written (Exhibit :P. 2, State · of Case, pp. 
112, 113, 114). 

On N ove:mber 14, 1925, the vendee 's attorney, 
by letter (Exhibit P. 3, State of Case, p. 115 ), 
informed the vendor's attorney that all ques-
tions raised by him i11 his letter of November 
4th, had been satisfactorily taker1 care of a11d 
re-quested the purchaser's attorney to c.lose title : 

. on Wednesday, November 18th. Thereafter, as 
\\Till b·e seen from a reading of the correspond-
enc.e, contained in the St~te of the Case, the 
vendor, throl1gl1 her attorney and her real estate 
broker, kept constantly requesti11g the plaintiff 
to close the title. As a result of these urgings 

- the plai11tiff finally secured from the defendant, 
a cha11ge i11 the terms 9f the co11tract insofar ·as 
it affected the amount of cash to be paid at the 
time of the deliverv of the deed. This was 

&I 

reduced frnm $15,000 to $7,000 and the purchase 
money mortgage inc.reased from $30,000 to $38,-
000. It will b·e noted that nowhere in the testi-
mony nor in the correspondence is there a singie 
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suggestion that any other term, condition or 
covenant of the agreement (Exhibit P. 1, State 
of Case), was to be changed or modified in any 
respect whatsoever. Nor is there any testimony 
that the vendor at any time agreed that the 
date fixed . in the contract for the closing of title, 
to wit: N ovemb,er 1, 1925, was to be extended, 
nor was there any admission on her · part that 
any of the delay had been ·occasioned by her, 
or was brought about by her inability to close 
title as was provided for in the contract of 

• purchase. 

Finally, after all the correspondence and tele~ 
p.hone calls between the attorneys, a conference 
was held in Asbury Park on January 13, 1926, 
attended by plaintiff's attorney, the real estate 
~roker who h·ad made the sale, defendant's at-
torney, and defendant's son. Defendant's attor-
ney had in his possession, a deed executed and 

- ' 

acknowledged by the defendant in accordance 
,vith the terms of a contract, together with all 
documents necessary to remove the alleged de-
fects complained of by the plaintiff's attorney. 

Defendant's attorney had also mailed to plain-
tiff's attorney, before the date of this conference, 
the proposed purchase money bond and mort-
gage for his examination. 

It will b•e noted that neither of the contracting 
parties were present at this final conference. 

Plaintiff's attorney had with him, according 
to his own testimony, a certified check to his own 

- order in the sum of $7,000, and the bond and 
mortgage which h·ad · been sent to him by the 
defendant's attorney, which apparently he had 
had executed by the purchaser, b11t in which the 
acknowledgment had not been filled out. Also, 
the date in the mortgage had not been filled out 
at the time of its execution. 
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It will . be -, esp .ecially note .d th .at this .final 
co:aference ·involving a .pieee of real estate valued 
at .the . contract. p1~ice of $50_,000, . lasted only a 

· very : short . time. 

Plaintiff's attorney ,who was the only witness 
produced for the plaintiff, testified that after 
checking up the various alleged defects of title, 
all of which 'had been removed to his satisfac-
tio11, a discussion ensued with reference to the 
date as of which the title ,vas to be closed. This 
was of . course for the purpose of dating the pur-
chase money mortgage and calculating the adjust-
ments of taxes, interest i_f any, insu.rance pre-
mi 11ms, ·,va ter rents, ·etc. 

Plaintiff's attorney took the position that he 
wo11ld not close as of N ove1nber 1st or 2nd, 
,vhich was app ,arently the date in the purchase 
money mortgage, bt1t no,vhere in his testimony 
did he state definitely and with certainty as to 
,vhat date ·he did i11sist upo11. 

There was a sug .gestion made b~y the real estate 
broker that he would pay in cash th .e difference 
in the adjustment which would be caused by the 

· calculation as of a different d·ate th ,an N ovem-
ber 1st, but apparently his suggestion was not 
accepted by either party. 

A.pparently ,, no attempt was made either by 
the plaintiff's attorney or the defendant's attor-
ney to actually .calculate the adjustments witl1 
refere11ce to taxes, insuranee p.remiums, interest, 
water . rents, etc., and so far .as the record dis-
closes, the parties separated 'Without any firm 
statement by either side tl1at a formal te11der 
·vvas made ,of the cash of the . mortgag _e or of 
the deed. After this indefinite situation --ex-
isted for a ·short time, plaintiff i1;istituted a suit. 
-The defendant produced -as ·witnesse-s the attor-

, • I 
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ney who h.andled -the real estate transaction for 
the vendor, the defendant, vendor's son who was 

. present . at the fin~l conference, and the real 
estate broker. who had .. handled the sale and 

: ' ' '. ' ' 

, who was also present at the .final c0nf erence. At 
the close of the case both litigants moved for 
a direction of verdict in their favor, and the 
Court thereupon rendered an opinion which will 
be found on pages 105 and 106, State of the 
Case, in which a verdict in favor of the defend-
ant on the plaintiff's ca~e and in favor of the 
plaintiff on the defendant's counter-claim was 
entered. 

To this ruling plaintiff took an exception and it 
is from the judgment entered on that verdict 
that this appeal is taken. 

ARGUMENT. 

The ruling of the trial judge as will be see11 
from reading his opinion was based upon the 
fact that 11either of the parties could recover 
affirmatively ,vithout ·a tender. 

The brief of the plaintiff-appellant filed herein 
seeks a reversal of the judgment on the theory 
that under the · facts as they existed on the day 
of the final conference, referred to in the state-
ment of facts in this brief, it was unnecessary for 

· the plaintiff to formally tender the cash and 
mortgage required under the terms of the plain-
tiff's contract of purchase. 

Appellee desires briefly to reply to the argu-
ment made in appellant's brief. 

The case of Thorrie v. Mosher, 20 N. J. Eq. 
· · 257, was a suit for the .foreclosure · of a : mort-

·gage where the defendant had - gone to the 
.. mortgagee's house for the purpose · of paying 
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•the · interest, wh-ich 1was ref used · on the ' ground 
t}:iat it was after time for payment. ·The defend-
ant had the amount 1offered in her purse in her 

: •·hand which she held out :of sight from the plain-
tiff who saw the .purse but not the bills~ Defend-
ant had opened the purse and was in the act 
of taking out the bills but stopped 011 account of 
the refusal of the plaintiff to receive the interest . 

The Court rightfully held that it would be 
most inequitable to hold that the principal of 
the mortgage was due when the off er of payment 
was deliberately refused, and that refusal _pre -
vented the defendant from proceeding further. 
But as will be seen from a reading · of the case 
·in question, the plaintiff in that case positively 
refused to accept the interest . 

In the case -now before the Court for review, 
there is no evidence which clearly indicated a 
positive refusal on the part of the defendant to 
accept the cash and mortgage if actually offered . 

The case of Crosby ·v. Wells, 73 N. J. L. 769 
to 790, "\\,,as a suit for the recovery on a promis-
sory note i11 which the defendant · sought to prove -
a rescission of the contract under which the notes 
had been given, and as was said by the Court 
at page 802: 

. '' The defendant was not required to : do 
more than under the circumstances he was 
permitted by the plaintiff to do.'' 

This seems to indicate that each case of this 
kind must be governed by the facts as they exist 
and that a ge11eral ruling cannot be quoted as 
being dispositive of every case which may arise 
thereunder . 

. The case · of Treriton Street Railw .ay Co. v. 
Lawlor, 74 N. J. Eq. 828, was a case where the 
defendant 11otified the ··plai11tiff in ·advance that 



.s 

. •he would not accept the agreed amount of -a com-
. promised· settlement of a lawsuit. Th ·e-re was 
·no ·such evidence in the case now bef oie the 
Court. , 

In the case of Chess v. V ockroth, 75 N. J. L. 
665, the thing which the party in that case de-
manded and which was not furnished, and which 
he co11tended justified him in refusing to carry 
out the co11tra-ct, was the joining · of wife with 
the husba11d in tl1e execution of a chattel mort-
gage. Clearly under the terms of the agreement, 
copy of ,vhich appears in the report of the case, 
such a demand was wholly unwarranted. 

In the case of Berristein v. Kohri, 96 N. J. L. 
223, the ve11dor was clearly in default because 
of a failure to remove encroachments, which 
def a ult continued to exist for several months 
after the time fixed for the closing of title. 

There was no dispute that the vendor in that 
case was unable to perform at the time agreed 
t1pon for the passing of title, a11d no attempt 
had been made by the ve11dor between the original 
date and the final date whe11 the vendee demanded 
performance, to place 'himself in a position to 
perform. Surely those facts cannot be com-
pared with the situation in the case now ·before 
the Court. 

Appellee respectfully refers the Court to the 
case of Kastens v. Riila1id, 94 N. J. Eq. 451, in 
'\tvhich case the questio11 of a tender by the plain-
tiff of the purchase price of certain property 
described i11 a11 option was under consideration. 
The Court in that case, speaking through ,Justic~ 
Kalisch, page 454 : , 

''While a ·tender could only be properly 
made by the production of the money equiva-
lent to the amount required to .be paid, this 
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formality may be . waived by the conduct of 
the parties. We think there W'as evidence of 
sitch conduct ori part of the defendants as 
to amo1tnt to a waiver of formal tender.'' 

Appellee again respectfully sugg ·ests that a 
careful reading of the very brief testimony in 
the State of the Case will disclose no evidence 
,vhich would justify a conclusion that the defend-
ant or her representatives who were present at 
the final confere11ce in Asbury Park had ever 
indicated by their conduct that they had waived 
te..nder. In. this connection it must be remembered 
that practically every bit of delay in the closing 
of the title in this case was chargeable to the 
plaintiff, the purchaser. Clearly, one has a right 
to inf er from the testimony that a considerable 
portion of this delay must have been due to 
his inability, or perhaps his desire to consum -
mate the purchase of this particular property 
without the payment of the $15,000 in cash as 
provided for in the contract. His efforts along 
that line were su.ccessful and the vendor finally 
agreed to accept $7,000 in cash instead of $15,-
000, and to increase the purchase money mort-
g·age accordingly . 

. Surely under these circumstances any vendor 
would be justified in believing that the vendee 
could not or would not perform the contract and 
was entitled to clear and convincing proof of 
not only . his willingness to perform under the 
_cha11ged terms, but both clear and convincing 
proof of his abilit) 1 to perform . 

Now here i11 the case does it clearly appear what 
the difference amounted to in dollars and cents, 
whether the title was closed as of November 1, 
1925, or even January 13, 1926, and under those 
circumsta:Gces how can anyone say that .the de-
fendant's representatives, present for ·the pur-
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, pose of consummating the contract 'between the 
parties; vvould not have receded from the ·position 
they had take ,Ii if plaintiff's attorn 'ey had formally 
tendered the ·cash, and . a completely executed, 
purchase money bond and mortgage. Were · they 
not entitled under the circumstances as they -ex-
isted on J anuar3r 13, 1926, after practically two 
and one-half months of delay, to the belief that 
the purchaser was only raising the · question 
of date for the purpose of creating a situation 
which would enable him to be , :relieved : of ~ the 
obligatio '.n of the contract~ 

The fallowing state111ents take11 from 38 Cyc., 
pag~e 134, et seq., seem to be clear statements of 
the general r~le on the question o~ tender and 
whe11 it is excused or waived, arid there does 
not seem to be any material _ difference between 

' . . . 

· these general statements and the rule laid down 
· in the New Jersey eases, quoted in appella11t's 
brief, but the difference seems to be in the ap-
plication of the principle to our specific case: 

'' A formal tender is unnecessary if the 
. party to whom performance is due be absent 
from the place of p·erf ormance, in those cases 
where his presence is necessary; .nor is a 
formal tender necessary if, at the time for 
perf orrnance, the party to whom performance 
is due fails or refuses to perf orrn on his part, 
unless a request which he has no right to 
make is complied with, or if he is unable to 
perf orrn, or does or suffers anything to be 
done with the thing to be deliveied by him 
which renders certain a failure of _p·er-
f orrnance on his part when the day arrives. 
Sin1ilarly, a tender is waived ,,1here the 
tenderee makes a11y deelaration whieh 
arnou11ts to a repudiation of the contract, or 
takes any positio11 which would '.render- a 
tender, so long as . the position taken by him 

·is maintained, a vain and idle ceremony; 
as where he expressly dec.l~res · that he will 
not accept the tender if it is · mad:e, · or in 
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any way obstructs or prevents a tender, as 
by declaring positively that nothing is due 
him, by admitting that a tender would be 
fruitless, by declaring the -contract to be at 
an end, or in a threatening tone ordering 
plaintiff off the · premises. But in any case 
before it can be said that a formal tender is 
waived, the tenderee must have placed him-
self in such position -as would make a tender 
an unnecessary act. And a plaintiff, b,ef ore 
he can recover damages for the breach, or 
what he has parted with under the contract, 
must show, not only the facts constituting 
the waiver of the formal tender, but that he 
was able and willing, at the time fixed, to 
perform on his part, except in those cases 
where a tender is rendered unnecessary by 
the previous declaration, act, or omission of 
the other party. A formal technical tender is. 
11ot dispensed with by a mere assertion, with-
out more of a lien or claim in excess of the 
actual amount due, for a tender of the proper 
s11m might be accepted.'' · · 

Also on page 142: 
'' In making a tender, the tenderer must 

have it in his · power, at the time of his -offer, 
.. to pay the amount due; and must have title 
to the thing tendered; and the actual ability 
to deliver the money must not only exist, 
but it must be made to appear at the time 
of the tender.'' 

Also 011 page 143 : , 
'' In order to make a valid tender of either 

money or chattels, the thing to be tendered . 
must be actually produced and offered to the 
party entitled thereto, a mere offer to pay 
being insufficient; and the tenderer ml1st 
place the money or property in such a posi-
tion that his control over it is relinquished 
for a sufficient time to enable the tenderee, 
if he so desjres, to reduce it to possession by 
merely reaching out and laying hold of the 
money or thing .; and a person is not bound 
to sav whether or not he will accept the .,, 
money or thing u11til it is produced.'' 



It is therefore respectfully contended and 
,_ strenuously urged that under the particular cir-

cumstances of the present case as they existed 
at the final conference in Asbury Park on Jan -
uary 13, 1926, the defendant's attorney and repre-
sentative had a perfect right to a _clear and con-
vincing demonstration o . ..f the willingn :ess and 
ability of the plaintiff to carry out the terms 
of his contract of purchase, and that t~ere is 
nothing in the facts as they appear in the record 
of this case which definitely est~blished a waiver 
on the part of the defendant or her authorized 
attorney and agent which would have rendered 
a formal tender by plaintiff's attorney an idle 
ceremony or a nugatory act. 

There£ ore, in view of the fact that th~ defend-
ant's decedent admittedly was ready, able and 

_ willing -to carry out the terms of the contract 
on her part at the time of the final conference, 
and as the defendant raises no question at . this 
time as to the propriety of the trial court's rul-
· ing with regard to his counter-claim, the judg-

.. ment of the Supreme Court should be affirmed . 

Respectfully submitted, 

STEIN, McGLYNN & HANNOCH, · 
Attorneys of Defendant-Appellee . 

· EDWARD R. McGLYNN, 
Of Counsel _. 
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JACOB 1(. SAFRIS, 

Plai11 tiff-A ppe Ila n t, 
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Action at Lavv-
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PAUL W. FLEISCHMANN, Execu- fron1 Supreme-
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Defe ·n·dant-Appellee. 

BRIEF ON BEHALF OF PLAINTIFF-
APPE ·LLANT. 

• 

PRELIMINARY STATEMENT. 

This action vYas origi11ally brol1.ght by the plain-
ti ff, J aeob :K. Safris, against the defendant, ~Jo-
hanna Fleisc.hn1ann, to rec.over the sum of $5j-
OOO.OO, bein-g the ·arnount of a dep ·osit made · by the 
plaintiff to the def end ant, under the- tern1s of a 
writte ·n co11tract for the • sale of lands in Bradley 
Bea eh, in the Cou11ty of J\1onn1outh, N evY Jersey. 

After the bringi11g · of tl1e suit in question, the 
defendant died, an-d her ·death b·eing sug·gested 
upon the reeord, her executor, I!aul ,v. Fleisch-
mann, vvas substituted as defendant, and the case 
proceeded ag :ainst hi1n. 

.. 
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A col1nterc.lain1 ,vas filed b,y the said def e11d-
ant against the plaintiff, demanding damages 
from the plaintiff b-ecause · of his alleged def al1lt 
in· not taking the · premises in question, according 
to the tern1s of the contract. 

Up ·on the conciusion of the case, ,:vhieh w·as tried 
before the Ho11orable Willian1 A. Smith, to whom 
the same had been duly ref erred for trial, ,both 
parties move ·d for the direc.tion of verdicts in 
their favor, .and the Col1rt thereup •on direeted a 
verdict in favor of the defendant on the plain-
tiff's clai111, and in favor of the plaintiff on the · 
defendant's eou11terclaim, on the single grou11d 
tl1,at neither of the parties made · to the other, 
tender, as require ,d by the agTeement in questio11. 

The plaintiff being dissatisfied with the ruling 
of the Trial Court, appeals to this Court from 
the jtTdgment entered against him, on the ve-rdict 
af ore ·said. 

STATEMENT OF FACTS. 

T.he defe11dant, J oha11na Fleischma11n, at the 
time of the n1aking · of the contract hereinabove 
ref erred to, w·as the · ow11er of certain lands in the 
Borougl1 of Bradley Bea.eh, which, on August 13th, 
1912'51, she, ·b·y . h.er writiten a.gTeement, contracted 
to sell to the- said plaintiff for the sum of $501

,-

000.00, 011 tern1s stated in the contract (p. 106). 
Plaintiff, at the tin1e of the execution of the agree ,-
ment, paid do,vn-111011ey amot1nting to '$5,000.-00. 

The agreeme ·nt fixed the first day of N ove111ber, 
1925, as the date for passing title a11d provided, 
among othe ·r things, th ,at all adjustments of in-
terest and othe-r charges, should be made '' as of 
the day of the delivery of said c1ee·d.'' 

/' 



The date fixed for the passing of title i11 the 
co11tra.ct. came around, but the defeindant. vvas un-
ab1e to give good title at that tin1e. 

Mauriee J. Zuc.ker, an attorney at law of this 
state, who represented the plaintiff in the tra11s-
ac.tion, testified that after the making , of the con·-
tract i11 question, he ordere·d an examination of 
the title to the premises in q,uestion fron1 the 
l\!Ionmouth Title Company, of Freehold ., N e,v J er-
sey. As a result of the title examination, eertain 
ob,je-etions were discovered, most of vvl1ich app ,e·ar 
in the correspondence between Mr. Zucker and 
Willian1 J. Blair, an attorney at law of this state, 
who represented the defendant, Mrs. Fleisch-
mann. (See Exhibits P-2 and 3, pp. 112 and 115.) 

The objectio11s which w·ere raised, disclose, 
among other things, that certain deeds to the de-
f en·dant, J ohan·na, Fleischmann, from the Ocean 
Grove Camp l\1eeting Association, a previous 
grantor, ,vere ~.cknowledged ,as ''leases''; that 
the-re vvas some irregularity in the atte •mpted as-
signment of certain mortgages give ,n ,by the de-
fendant, ,Johanna Fleisc.hm·ann, to on•e La.Ba,v, 
which mortgag ·es were open of record; and . that 
there was also some objections as to an incom-
plete tax record. 

Atte ·mpts ,vere made to straig ·hten out matters, 
,and, somewhere bet,veen the 2nd and 5th of J a11u-
ary, 192.6, Mr. Blair, according to lvir. Zueker 's 
testimony, i11f ormed hin1 '' that the · matter had 
bee,n ironed out and that ~{r. Safris an .d Mrs. 
Fleisehmann had eon1e to tern1s and that they 
,vere ready to close.'' (1. 20·, ete., p·. 32.) 

On Ja1111ary · 5th, 1926, Zucker wrote to Blair, 
stating that lie understood the 1natter could be 

• 
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settled a11d title closed on eeTtain . terms mentioned 
in his letter, whieh terms, it see·n1s, ,vere ag·ree ·d 
upo11 bet,vee11 Safris, the p1aintiff, and Mrs. 
Fleischman.11, the defendant, by direet negotia-
tions. (Bot. p. 33.) He further .stated that he 
would call Blair on tl1e pho11e and fix a defi11ite· 
hou.r on the f ollovvin·g Satl1rday, for the closi11g 
of the ma-tter. (See Ex. P-6, p. 108.) 

Zueker then goes on to say that in re-sp,onse 
to his letter, he reeeived a b·ond and . m.ortg ·age 
from Mr. Blair, to b·e· executed b,y the plaintiff, 
as part of the purchase p.riee, whieh papers were 
date ·d '' N ovemb .er 2nd, 1925. '' ( Bot. p. 34.) 

O.n January 13th, 19·261
, Zucker, by previous ar-

rangen1e ·nt, called at the office of Blair, at Asb ·ury 
Park, New Jersey, for the purpose of taking title · 
011 ,b.ehalf of the plaintiff. He had in his pos-
session · the bond and n1ortgage, the title and other 
searehes, and lie also had . with him a certified 
check for $7,000.00 (tl1at bei11g· the · amou11t agTeed . 
up ,on between the parties). (pp. 34, 36.) At that 
tin1e, · Zucker called Blair's ·attention to the fact 
tl1at a $2'50:0.00 n1ortgage was still op,e.n of rec-
ord. This was verified by Blair hin1self. ( See 
his t esti111ony, 1. 2·5, p. 96 and top p. 97.) A 
$4,500.00 n1ortgage also had 11ot been diseha.rg ·ed 
of record (bot. p. 38) and the corrective deeds 
from the Ocean Grove Camp Meeting · Assoeiation 
had not been · record .ed. ( Top p. 39.) 

J\!Ir. Zucker ,,1as ,,7illing, ho,vever, to take Mr. 
Blair's ,vord that the · papers n1entioned would 
be pToperly recorded, and they then proeeede·d 
to the sub,stantial matter of passing title. Zucker 
first ealled :Nlr. Blair's atte11tion to the_ fact that 
although tl1e b·ond a_ud mortgage " rere dated No-
ven1b.er 2nd, 19'25, he was 11ot '\1\7illing · to p·ass title 

-
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as of tl1at date. T!his bro-ug·ht 011 an argument 
with respect to the matter of adj11stments, su.ch 
as apportionment of insurance and other charges, 
which were said to amount to a considerable · sum. 
(p·p. 39, 40 and 41.) 

They vvorked for t,vo · hours over the n1atter; 
Blair in.siste-d that tl1e apportionment should ,be 
made as of N ovembe-r 1st, 19·2'5, while z .ueke-r in-
sisted that tl1e app ,ortionm .ent be made · as of J.an•u-
ary 13th, 1926, the result being that each held 
his ground, and the deal was declared off. 

Before · le-a.ving Mr. Blair's offiee, Mr. Zucker 
ten·dered : ·the cheek: for $7,000.0·0, but Blair was 
not willing · to pa.ss title. ( pp. 39· to 4·3.) 

Rigl1t here it should be noted th·at Mr. Zueker 
and Mr. Blair, the representatives of the respec-
tive- partie ·s, ,vere dealing V\1ith each other in a 
p·e-rfectly friendly ma .nner, ea.eh tryin •g to do what 
he -could for his client, and neither one ,vas de-
manding or expecting formal tender fron1. the 
other 011e. 

According · to the testimony of Mr. Blair, 11: r. 
Z,ueke-r arrived at his office in Asb ·u.ry Parle on 
,Janu ·ary 13th, 19·26, stating · that he had a eheck: 
in l1is p•ocket and was ready to close title. Blair 
says that he ,vas also prep ,ared to pass title on 
behalf of his client; that he had spread out 011 
his tab1e, sig11e·d deeds from Mrs. Fleischmann, 
and also the eaneelle ·d. n1ortg·ages in question, as 
well as the eorre ·cted deed from the Oeea11 Grove 
Camp , 1feeting Association. Fie says that the 
deed from the · Oeean Grove Camp Meetin •g Asso-
ciation, ,vhich was date ·d N ovemb ,er ·9th, 1925., 
came into his possession . about a ,veek after No-
vemb .er 14th, 1925 (1. 20, p·. 89') ; that he told 
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Zucker that they were re·ady to close title ''buit th.e 
olosi,111g .daie ,w,oiiil;a; h1a1ve to b-ei a.s of Nov-ember 
1st'' (1. 3·0, p. 89); that Zueke-r i11.sisted llpon 
closing as of the date of tl1e meeting-January 
131th, 1926. (Bot. p. 89.) He says that the · dis-
eussio11 be-carr1e hea te·d an·d that one 1\1r. VV right, 
,vho seems to have been the age11t in the deal, of-
fered to stand for ·a p·art of the difference be--
tween the · parties, but that Mr. Fleischn1ann 
( after,vards the substituted defendant) spoke up 
a11d said: 

"I don't see the need for Mr. -,~T right to 
stand for it.'' ( Top p. 92.) 

Nothi11g came of the meeting and Mr. Zucker 
left ,vith his cheek and papers. 

011 c.ross-e·xami11atio-11, Blair ad1nitted that on· 
K ovember 1st, 1925, vvhieh wa.s the date fixe-d in 
the agTeement as the time for p1assing· title, the · 
so-called defective dee·ds from the Ocean Grove · 
Ca1n.p· Meeting Association had not been cor-
rected; that the $250·0.00 n1ortgage ,vas open of 
record, a11d tl1at the $4500.00 111ortgage was also 
op·e·n of record. ( Top p. 98.) 

S·u1n1r1a1izing· the testimony i11 the case, it ap-
pears that on the date when title was to pass-
N ove1nber 1st, 1925-tl1ere were a 11umb,er of de-
fe-cts i11 the title · ,vhieh re·quired . attention in or-
de-r to give the plaintiff a "rarranty deed . free 
an·d clear of eneumbra11ees, as provided in the 
agreen1ent. These were sought to b•e re·medied 
by the defenda11t, "rho, ho,vever, did 11othi11g in 
that regard until sometime after N oven1:ber 1st, 
1925, i11 fact, certain important pa.pe-rs were · not 
recorded of record, as l1ereinabove shovvn, as late · 
as J a11uary 13th, 192:6, vv he11 the parties met for 
tl1e p·urpo.se of computi11g the an1ou.nts due. 
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l T11der the facts as above set forth, the plain-
tiff insists that the adjustn1e ·nts should have been 
n1ade as of the time of the '' delivery of the deed .,'' 
to wit, J .anu :ary 13th, 19·26i. The contract pro-
vides, in,,ter alia._, that the 

'' rents of said premises, insurance prem-
iu1ns, water re·nts, taxes and interest on 
mortgag ·e, if a11y, .shall be adjusted ., ap :por-
tio.ned and . allowed as of the d.ate of the 
delivery of said deed.'' . (11. 15, to 20, p. 109; 
extract from . contr :act, Exhibit P-1.) 

N ot,vithstanding the facts above stated, the 
learned Court, although finding · that the pt1intiff 
was justified in- insisting up .on havi11g all adjust-
ments made · as of January 13th, 19126, directed 
verdicts agai11st the plaintiff 011 his de·n1and for 
the return of his deposit, and against the def e11·d-
·ant on his eounterelaim, on the · ground that 
neither side n1ade a. ten .d:er to the other of tl1at 
to whic.h he ,vas entitled. ( See charge, p. 105.) 

Th.is qvu,estion ,' ·U,;(a,s n,10t ra,ised by 1 eith1er of thre 
p 1a1rti .es a.t a.niy tii1n1e ,d:u ri1i . .9 t h.eir n.e:g10 tia:tio1is, 111.or 
at an1y tim .e dv,rrinfJ' the. tri 1al. 

DISCUSSION OF THE LAW. 

' 

Plaintiff's complaint, filed i11 the ea.use, after 
setting · forth the 1naking· of the contract, etc.., al-
leged in its fou:rth paragraph, that: 

'' By mutual consent of the plaintiff and 
the defendant, the time fixed for d.elivery 
of tl1e deed . vvas extende ·d to the 13th day · 
of January, 19·2'6. '' ( See complaint, p·. 3.) 

To this allegation, the defendant filed. he-r an-
svver, adn1itting the truth of said allegation. (See 
Par. 1 of defendant's ansvver, p. 7.) 



After Pa :ul \¥. Fleisehn1ann, exect1tor of the 
Estate of J ohan11a :B1 leischmann, deceased, vvas 
substitute ·d as def e11dant, an amended ·. a11swer 
a11d counterclain1 "1•as filed b,y him i11 ,v,hich he 
also admitted the truth of that allega ti 011. ( See 
Par. 1, amended .ansvver, p. 14.) 

If, there.fore, the time for the de1ivery of the 
dee ·d vvas extended b,y n1utual con,sent, u11til J ant1-
ary 13th, 1926, the plaintiff vvas e·ntirely justified 

-in demandi11g · that all ·a:djustme11ts b·e made as of 
that date. This vie,v, as above pointed ont, ,vas 
aeeepted and adopted by the Trial Court, who 
said: 

"As I have just ref erred to the plead-
ings a11d. ,by the evidence here, it is ad-
n1itte ·d that the co11tract ,vas chan .ged; the 
te-rrns vvere eha11g·ed, and by the pleaqi11gs 
it is riidrruitted tha.t the ,d:ate of f'h .. e .deliv ·-
er1y w 1a1s to be th.e 13th. •d,a.y of J a,11/ua,r1y·, 
1926. That ni,ea1,i,s that ·iun1der the termiS of 
th,e con.tract the ag1reerrien,t of settlem ,e11.t is 
the date of th.e ,deliv ·er1y of th1e ,d'ee:d) a(n,d: 
the adju .stnients have to be as of th.e .dale 
of t.h,e deli.very of th.e dee1d." ( See c:harg·e, 
lJ. 105.) (Italics n1i11e.) 

In vie ·V\~ of the fact that the testimo11y, as herei _n 
pointed out, sho,ved that the parties ca1ne to a 
parting · of the vvays on the que.stio11 of adjust-
ments, a11d. that the plaintiff ,ivas in, the rig·ht i11 
l1is insistment in fixing J anuar) 7 13th, 192,6, as 
the · d·ate of the making of the adju .stme ·nts, it is 
resp ,ectfully submitted that the lear11ed Cot1rt 
should have dirEc.ted a verdict for the plaintiff 
for the amount of the deposit and interest. 

T~he· entire ease, therefore, come·s dovvn to on•e 
question and that is: Was the Court justified 
in directing a verdict against the , plaintiff, be-

-



-

cause he l1ad. not made a te11der (if, in fa.ct, lie 
.did . not do so) at a tin1e vvhen tender was ,vholly 
useless~ 

Our Cot1rts have frequently said, as the fol~ 
lo,ving · eitation-s vvill disc.lose, that n1aking a. ten-
de·r where a te11der " rill p-rove futile, is a useless 
performance, characterizing it as p,ure · '' 1nun1-
m.ery'' in sueh situations. 

A m.axim . ap ,plieable to a situation like the pres-
ent is that 

''No m.an is bound to do a nu :gatory act.'' 
(_Brow ·n,'s Leg 1a,l Nlaxi ·ms, p. 192.) 

In the ea.se of P•itten,g'e,r v. P'itte:n1ger, 2 Gr. Ch. 
15,fi-165, it ap ·p.e·ared . that a, purehaser took tl1e, 
deed of conveyance into his ha11ds and read it; 
that he then handed it back and said he b,elieve ·d 
l1e would not take it. O,n tl1ese facts it was held . 
th ·at 

''vVhere a d,eed is to b·e give11 and . the 
party is ·present, p-repared to give it, aJ1d 
tl1e one vvho is to receive it positively de-
clines, tl1ere is no need of a formal e·xecu-
tion and tender.'' 

In the case of Th ,orrte v. 111 osh ,er, 20' N. J. Ji]. 
257, it \\1as in e·vidence that the defe .n,da11t ,vent 
to comp ,lainant 's house to p·ay the inte-re.st u_pon· 
a debt; that she h,ad the amot1nt in her p·urse, 
wl1ieh \\1a.s in l1er hand-the p,urse ·, not the n1011ey, 
being i11 the eomplainan t 's sigh t-a .nd . that .she 
was in the act of taking the money out of the · 
purse, but stop -pe ·d ,b·ecause the co1nplainant re-
fused to receive the int e-rest. On. the evidence, 
the · Cha11cellor l1eld that the offer wa.s neither 
p•ayment 11or te11der, but the reft1sal w,as a suffi-
cient excuse for 11ot making the · actu-a1 tender. 
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In- the case of Crosb:Y' v. W el.ls, 73 N. J. L. 7901 

( Court of E. & A.}, the def enda .nt the ve-n,dee-, 
sol1g·ht to rescind a co11tract for the sale of .shares 
of stoek, which contract the vendee · ,vas i11dl1eed 
to enter into by"" alleged fraudulent re-prese11ta.-
tio11s of the plai11tiff. The vendee said he re-
scinded the eontraet .and had the · eertifieate of 
stoek ·an·d assignment thereof in his pocket; he 
said that he had the papers with l1im, ready for 
delivery, and . he asked . that the , money paid . on. 
the stock be refu11de-d, but did not m.ake an actl1al 
tender of the-m. To this, answer ,vas n1:r:.de by 
the plaintiff, vendor, rejecti11g the ten 1d.e-r in ad-
va11ce by saying that he· ,vould not acc:ept the p·a-
p:ers at all. 

The · Court, in discussing the question of ,vaiver 
of t ender, said at page 802: 

'' That the act of rescission ma) T have 
f alle11 .short of a eon1plete return, vvould 
not, under the circumstances of the ease, 
destroy the effect of tl1e notice and off er 
to retur11. The def end:ant ,vas not required 
to do more than, under tl1e eireumstanees, 
he was per1nitte ·d b,y the plaintiff to do.'' 

Citing from . Th ,orn.e v. Mash .er, su,p·ra,, sayi11g 
that therein 

'' it "Tas held that a defendant ,vas exeused . 
from a completed tender wher1 the -com-
plainant had .announce ·d beforehand a de-
~ermination not to receive the thing of-
fered.'' 

In the ease of Tre ·nlon , FJtreet R,y,. Co. v. La 1iu-
lor, e.t al., 74 N. J.E. 828 (E. & A.), the defend-
ant La,vlor ,vas injured by a trolley op·erate ,d b•y 
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the- c.01nplainant. 1~rior to the actual trial, La,v -
lor, through his attor11ey, agreed to compro111ise 
the clai1n for $1,850·.0D. La,vlor sub,sequently re-
pt1diated his contract to eompron1ise and refu,Sed 
to execute the release for the p-resent complain-
ant. 

The c.omplainant seeks an injt111ctio11 restrain-
ing Lawlor fron1 further p-roseeution of his la\\ 7 -

suit against the Trenton Street Railway Co., ,and 
among the va.rious def e,nses to the ,bill is the de-
f e11se tha.t the eomplaina11ts l1ave not m·ade a 
tender of the 1noney, but the Court held that 

'' A tender to one \\Tho announces in ad-
vance that h.e will not aeeept it, is un -neees-
sary. '' -{ Cites T]iorn.e v. M osh,er, suipra,.) 

I11 the case of C'fh.e.ss v. V0idk1roth., 75 N. J. L. 
6,6,5, ( Ct. E. & A.), one of the questions co11sid-
ered was ,vhethcr the Trial Co11rt should . have 
allo,ved the rr1otion for a nonsuit on the · gro1Tnd 
that no p,roper .te-nder of ·a chattel m.ortgage \\Tas 
made by a ve11dee \\Tho had contracted to p,urchase 
a certain business from the plai11tiff. The vendor 
i11sisted that the vendee 's ,vif e, ,vho ,vas not a 
p-arty to tl1e eon tract, shot1ld sign the chattel 
111ortg·age vvhic11 was to .sec.ure the payment of 
certai11 purchase mo11ey notes. This \\Tas refused 
an·d the defendant-ve .ndor-re.fused to fulfill the 
contract a.lthoug ·h the vendee held himself ready 
to sign the chattel mortg ·age. 

The Court, after -coming to the conell1sion tl1at 
the ve11dor ,vas not justified i11 insisting · upon the 
signature to the ehattel n1ortgage, of the ve.n-
dee 's vvif e, then eo11sidered the question a.s to 
vvhether, assuming ·that the defendant ,vrongfully 
refused to perform his undertaking by dem·and-
ing · the signature of l\iirs. Chess, waived .a. tender 
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of the bala11ce of the purehase price in cash a11d 
said, .after citing P'itte ,rig-er v. P'itte1i,ger, Th,arne 
v. Mosh,er and Crosb1y v. Wells, si()p,ra;: 

''We think that under the p-ri11ciple of 
these cases, the ,¥rongfl1l insistence of the 
defendant below V\1as evidential of a vvaiver 
on his p·art of an actual te·nder by the · plain-
tiff below of that p,art of the pl1rcha.se-
money which was to be paid in cash, or of 
the chattel m.ortgage whieh was to sec:ure 
the residue of the p•urehase-money, and 
thereb -y the plaintiff was excuse-d from 
maki11g such tender.'' (Bot. p. 675, top -
p. 676.) 

In · the case of Bernstei ,n, v. Koh ,n, 96 N. J. L. 
223 ( Court of E. & A.), the plaintiff, Bernstei11, 
agreed to purchase eertai11 premises from the ·d.e-
f enda11t, Koh11. The agreement, as i11 the i11sta11t 
ease, provided for a conveya11ee b1y ,¥arranty · deed 
free from all eneu:mb-ranees, etc. A survey which 
plaintiff n1a.d-e, disclosed the fact that there vvere 
certain encroael1n1ents upo11 the la11d to ,be eon-
veyed . a.nd a letter ,¥as ,¥ritten by vendee 's at-
"(orney to the defen :d.ant, calling atte11tion to the 
eneroachn1ents, a11d stati11g that his client insistecl 
on taki11g the premises without any enc.roach-
ments. Exchanges of letters passed bet·\veen. 
plaintiff's .attorney and defendant's attorney, and 
nothing having been done in the matter, plai11tiff 
demanded tl1e deposit money baek from the de-
f en·da11t. Plaintiff was asked to V\1ait a few d·ay.s 
and def enda.11t would '' see if ,¥e can't get these 
eneroachme11ts cleaned up.'' Nothing fl1rt.her vvas 
done. 

Plaintiff made 110 tender of the balance of the 
consideration which constituted the purchase 
p,rice to be paid for defend ·ant's p-roperty. L,ater 
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an ac.tion was commeneed by the plaintiff in · the 
Essex County Circuit Court, to rec.over . the 
amount of the ·dep -osit, search fees, etc. The 
Trial Court, in the language of Justice I(aliseh 
who wirote the opi11ion for this Court, 

'' appears to have entertained the notion 
that und .er the facts as developed b,y the 
testimony, it beca .me oblig ·atory upon the 
plaintiff b·efore she was entitled to rescind 
and . commence an action ·against her ven-
dor for a b-reac:h of the contract, not merely 
to show encroac.hments upon the prop ,erty, 
,b,ut to go beyond that a,nd show that she 
l1as tendere ·d perf ormanee and that it has 
b-een ref used.'' 

The learned J llstiee, after ·consideratio11 of the 
legal rule .applieabie to the faets of tl1e ease, said: 

'' In. the present ca.se, it appeared that 
th .e defend ·ant, vendor, ,iVas not at any time 
in a p,osition· to convey a good . title, a.nd 
it would, therefore, have been an idle cere-
mony for the vendee to go tl1rough with 
the perf ormanee on her part. T~he lavv 
does not lend its sanetio11 to such mun1-
mery. '' 

J n co11sidering · the instant ease, it V\7ill be bor11e 
in rnin 1d. that be1eal1se of tl1e defects in the title 
a11d the e11eumbrances of reeord against th~ prem-
ises in question, and for other reasons appearing· 
in the ease, the day for · passing title " ras post-
poned b1y con1sen.t, until January 13th, 19'26. (See 
testin1011y he ,rein quoted and alleg ·ations in com-
plai11t and . admission to th ·at effect in defend-
a11t 's ansvver, sup1ra.) 

On that day, when the parties and their repre-
se11tatives gatl1ered for the puI ... p•ose of passi11g 
title, after c:e~rtain p,reiiminaries ,vere disp •osed 
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of, the question of adjl1stments ,vas reaehed. 
The plaintiff, b,y his attorney, insiste-d tl1at the 
adjl1stments b•e ma :de as of January 13th, 19·26, 
whic.h, as herein stated, was fixed as the day of 
·delive-ry of the deed, ,vhile the def e11dant, by his 
attorney, insisted upo11 n1aking the a,djustments 
as of Novemb ·eT 1st, 19,215, 011 whieh day, it ap-
pears, the defendant w·as not read-y to give title 
as provided i11 the contract. 

Each party held to his insistment and the · split 
eame ,vhen defendant's .attorney · refused to set-
tle except as of N ovemb-er 1st, 1925. He made 
it emphatic that there ,vas no use p,roceedi11g ft1r-
the-r unless plaintiff agree,d to an adj,ustment as 
of that day, ,vhile plaintiff's attorney was equally 
em.phatie in insisting that the adjustments be 
made as of January 13th, 1926. The diff ·erenee 
in tin1e was a n1aterial matter, as the differential 
was rather su,bstantial, resulting in a.n advantage 
to the defen,dant-vend:o ·r, if the adjustme-nt w·as 
made as of N ove1n.ber 1st, 19125., a11d in an ad-
vantage to the plaintiff if it ,vas m,ade as of Jan-
l1ary 13th, 1926. 

In this situation, w.hatever mig ·ht be said as to 
tl1e relative n1erits of the contenders, it is p•er-
f eetly clear that a formal te.nder 011 the part of 
either party ,vas uncalled for and unnecessary . 
and ,vould have bee11 but ·an idle gesture, or, as 
stated by Justice Kalisch, \\TOuld have been '' an 
idle ceremony.'' 

It ap,peari11g, therefore, that tender ,vas ex-
eused by the pa1·ties, as ,vell as b.y op·eration of 
law, and it further app _earing · that no question 
was prese .nted for the consideration of a jury as 
to the date from ,vhic,h adjustments ·were to have 
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. been made, it is respectfully insisted that the 
ju :dg·ment rendered in the Supreme Court against 
the said plaintiff, b!e set aside and for nothing 
holden. 

R;espectfully subn1itted, 

BENJAMIN M. WEINBERG, 
Attorney for Plaintiff-Appellant. 
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