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New Jersey

Court of Errors and Appeals

D e S

SUMMONS.

New Jersey, ss:

The State of New Jersey to the Sherift

of Monmouth County, Greeting:

We command you, that you attach

the rights and credits, money and

(Seal) effects, goods and chattels, lands and
tenements of Johanna Fleischmann,

defendant, wheresoever they may be

found in your County, so that she be and appear
before the New Jersey Supreme Court to be held
at Trenton, on the Fifteenth day of February,
next, to answer Jacob K. Safris, plaintiff, in an
action at law, to the damage of the said Jacob K.

Safris, plaintiff, of eleven thousand dollars, as is

said. And in what manner you shall execute this,
our writ, make appear to us at the day and place
aforesaid; and have you then and there this writ.

Wirness, WiLLiam S. GuMmmEeRre, Esquire, Chief
Justice of our said Supreme Court, at Trenton
aforesaid, the twenty-six day of January, A. D.
1926.

EDWARD J. KELLEHER,
Clerk.
Benjamin M. Weinberg,
Attorney.
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COMPLAINT.
NEW JERSEY SUPREME COURT
(Filed, March 14/1926)

Essex County

JacoB K. SAFrIs,
Plaintiff,
VSs. Action at Law.
JOHANNA F'LEISCHMANN,

Defendant.

The plaintiff, Jacob K. Safris, residing in the
City of Newark, County of Essex and State of
New Jersey, says:

FIRST COUNT.

L. On the 13th day of August, 1925, the plain-
tiff entered into a written contract with the above
named defendant, whereby the plaintiff agreed to
purchase, and the defendant agreed to sell, for
the sum of $50,000.00, all those certain lots, tracts
or parcels of land, lying and being in the Borough
of Bradley Beach, County of Monmouth, and

State of New Jersey, known as lots #144, 145

and 146, on the official map of the aforesaid Bor-
ough of Bradley Beach, and being the same prem-
1ses conveyed to the defendant by deeds recorded
in Book 770, page 99, Book 654, page 98 and Book

277, page 102 of Deeds in the Monmouth County
Clerk’s Office.
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Complaint

2. The plaintiff paid as a deposit on account
of the aforesaid purchase price, at the time here-
inbefore mentioned, the sum of $5,000.00, the re-
ceipt of which was acknowledged by the defend-

ant.
10

3. In accordance with the terms of the afore-
said agreement, it was further provided that the
deed to the said property should be delivered and
received at the office of William J. Blair, Profes-
sional Building, Asbury Park, New Jersey, on or
before the First day of November, 1925.

4. By mutual consent of the plaintiff and the
defendant, the time fixed for delivery of the deed _
was extended to the 13th day of January, 1926. 29

3. On the 13th day of January, 1926, plaintiff
appeared at the office of William J. Blair, at the
aforesaid building, between the hours of ten
o’clock in the forenoon and four o’clock in the
afternoon, and tendered to the defendant, the
balance of the purchase price, in accordance with
the terms and conditions of the aforesaid agree-
ment.

6. Defendant refused to accept the balance of -

the purchase price due her, tendered as afore-
said, and refused to convey in accordance with
the terms and conditions of the agreement men-
tioned, as aforesaid.

7. Although plaintiff demanded from the said
defendant the said sum of $5,000.00, so paid to
her as aforesaid, the said defendant refused and
still does refuse to pay to the said plaintiff, the 49
sum of $5,000.00, so paid to her as aforesaid.
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Complant

Plaintiff demands as damages on this count, the
sum of $5,000.00, being the amount of the deposit
aforesaid, together with interest and costs of suit.

SECOND COUNT.

The plaintiff repeats all of the allegations of
the foregoing count, makes them a part hereof,
and further says:

1. By reason of having entered into the afore-
sald agreement, plaintiff was obliged to and did
make an examination of the title to the premises

purchased by him, as aforesaid, and was obliged

to incur disbursements for the same, the reason-
able value of which 1s the sum of $350.00.

Plaintiff demands as damages on this count, the
sum of $350.00, together with interest and costs
of suit.

BENJAMIN M. WEINBERG,
Attorney of Plaintiff.




o
ORDER.
NEW JERSEY SUPREME COURT

HEssex CounTy

Jacop K. SAFRis,
Plaintiff,

V8. Action at Law

JoHANNA F'LEISCHMANN,
Defendant.

The writ of attachment in this case having been
returned served by the Sheriff of the County of
Monmouth, to the present term duly executed, and
no appearance having been entered in the said
cause by the defendant, it is on this 13th day of
March, in the year Nineteen Hundred and Twenty-
51X, on motion of Benjamin M. Weinberg, attor-
ney of plaintiff, OrperED, that a notice of the is-
suing of said attachment at whose suit, against
whose estate, for what sum and when returned
shall be pubiished in the ‘“ Asbury Park Press,’’

once a week for four successive weeks, and it is

further OrbeErep that Ward Kremer of Asbury
Park, N. J., be appointed auditor to adjust and
ascertain the amount due to the plaintiff and each
o: the applying creditors.

Dated March 13th, 1926.

Wum. S. GUMMERE,

10

30

Chief Justice. 40
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NOTICE OF APPEARANCE.
(Filed by Consent June 12/1926)
NEW JERSEY SUPREME COURT

HEssex County
10

Jaco K. Sarris,
Plaintiff,

Action at Law
VS. Attachment

JoHANNA FLEISCHMANN,
Defendant.

20
The defendant’s appearance to the suit of

Jacob K. Safris, the plaintiff above named, and

of any applying creditor therein, is hereby en-
tered. '

Dated May 28th, 1926.

ANDREW & TUMEN,
Attorneys for Defendant,
308 Kinmonth Bldg.,
Asbury Park, N. J.

30
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ANSWER.

NEW JERSEY SUPREME COURT

Essgx County

JacoB K. SAFRIs, 10
Plaintiff,

VS. Action at Law

JOHANNA F'LEISCHMANN,
Defendant.

Defendant, Johanna Fleischmann, residing in
the Borough of Bradley Beach, County of Mon- L
mouth, and State of New Jersey answering the
first count of the complaint says;

(1) < Parasraph: (1) (21, (3) mandi(47 of the

complaint is admitted.

(2) Answering paragraph (5) of the complaint
this defendant admits that the plaintiff appeared
at the office of William J. Blair, but denies that
the said plaintiff tendered to the defendant the
balance of the purchase price referred to in said-
paragraph; but on the contrary this defendant
states that the said defendant was at the said
office aforesaid, at the time and place aforesaid,
and tendered a deed in accordance with the terms
of the contract referred, and was ready, able,
and willing to carry out the same, and made known
the same to the plaintiff; and the plaintiff at the
time and place aforesaid absolutely refused to
carry out the terms of the aforesaid agreement,

30

40
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Answer

and informed the defendant that the deal was off,
and thereupon left said office.

(3) Answering paragraph (6) this defendant
denies that the plaintiff tendered her any part of
the purchase price in accordance with the agree-
ment referred to in this paragraph but on the
contrary this defendant states that she was then,
and has always been ready, able, and willing to
convey the said premises to the plaintiff in ac-
cordance with the terms and conditions of the
agreement mentioned in the paragraph.

(4) Paragraph (7) of the complaint is denied.

ANSWERING SECOND COUNT OF THE
COMPLAINT.

Defendant repeats all of the allegations of the
foregoing answer and makes them a part hereof,
and further answers:

(1) Answering paragraph (1) of the second
count this defendant denies that the plaintiff has
incurred any expenses by reason of any acts of
this defendant, because she states that she was,
and has always been ready, willing, and able to
carry out the terms of the agreement referred to
in the first count of the complaint.

FIRST DEFENSE.

By reason of a further and additional defense
this defendant states that the complainant never
tendered himself as ready, able, and willing to
carry out the agreement referred to in the first

oy i S




9,
Answer

count of the complaint, and also did expressly de-
clare on January 13th, 1926, that he would not
carry out the terms of the said contract or agree-
ment existing between the plaintiff and defend-
ant unless the defendant would make material
changes therein which would be contrary and for-

eign to the agreement at that time existing

between the plaintiff and defendant.

SECOND DEFENSE

This defendant as a further and additional
defense says that she was ready, able, and willing
and tendered a properly executed deed to the
plaintiff for the property which is the subject
matter of this action in striet accordance with the
terms and conditions of the agreement existing
between the plaintiff and the defendant, and that
the plaintiff thereupon refused to accept the
same; and further this defendant says that no
money was ever tendered by the plaintiff to the
defendant, neither did he tender any executed
mortgage to this defendant in accordance with
the terms and conditions of the agreement exist-
ing between the parties.

By way of counterclaim against the plaintiff,
this defendant says;

(1) On or about August 13th, 1925 the plaintiff
agreed to purchase from the defendant property
which is referred to in paragraph (1) of the first
count of the complaint.

(2) In accordance With the terms and conditions
of the said contract possession of the property

10

20

40
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Answer

was to be given to the plaintiff on the first day of
November, 1925.

(3) Relying upon the same, and in order to
vacate the sald premises so that the plaintiff

10 might have possession of them this defendant sold

20

out at public auction divers quantities of valua-
ble furniture to the value of $3500.00 and for
which this defendant received the sum of $300.00.

(4) Also by reason of the existence of the con-
tract of sale existing between the plaintiff and the
defendant, and the fact that this property was
sold through the efforts of a real estate agent to
whom if the sale was consummated, this defend-
ant was obligated to pay the sum of $1850.00 and
which sum this defendant has paid, and lost
through the failure of the plaintiff to carry out
the terms of the said contract of sale existing
between the plaintiff and the defendant.

This defendant claims as damages on her
counterclaim the sum of $5,050.00.

ANDREW. & TUMEN,
Attorneys for Defendant.

’
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REPLY TO ANSWER AND ANSWER TO COUN-
TERCLATM.

NEW JERSEY SUPREME COURT

HBssex County

10
Jacos K. SAFRIs,

Plaintiff,

Vs, Action at Law

JOHANNA F'LEISCHMANN,
Defendant.

The plaintiff replies to defendant’s answer to 20

the First Count of the complaint filed herein, and
says:

He denies the allegations in Paragraphs 2 and
.
J,

Plaintiff replies to defendant’s answer to the
second count of the complaint, and says:

He denies each and every allegation therein
stated. 30

Plaintiff replies to defendant’s First Defense,
and says:

He denies each and every allegation in said
defense contained.

Plaintiff replies to defendant’s Second Defense
and says:

He denies each and'every allegation in said- 40
defense contained.
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Reply to Answer and Answer to Counterclavm

ANSWER TO COUNTERCLAIM

By way of answer to counterclaim against this

plaintiff, he says:
1. Paragraph 1 is admitted.
2. Paragraph 2 is admitted.

3. Plaintiff has no knowledge or information
sufficient to form a belief as to the allegations in
Paragraphs 3 and 4, and therefore, denies the
same.

NOTICE

Plaintiff hereby gives notice that he reserves
the right to move, at or before the trial of the
above said cause, to strike out the allegations in
Paragraphs 3 and 4 of defendant’s counterclaim,
upon the ground that the same fails to disclose
any right of recovery against the said plaintiff.

BENJAMIN M. WEINBERG,
Attorney for Plaintiff.
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ORDER SUBSTITUTING DEFENDANT.

NEW JERSEY SUPREME COURT

Hssex CounTy

—

Jacop K. SAFRISs,
Plaintiff,

Vs, Action at Law

JOHANNA F'LEISCHMANN,
Defendant.

It being suggested to the Court that the defend-
ant, Johanna KFleischmann has, since the issue
Joined in the above said cause, died, and it appear-
ing to the Court that Paul W. Fleischmann, is the
executor of the Iistate of the said Johanna
Fleischmann,

It is hereby Orprrep, this 19th day of Novem-
ber, 1927, that the said Paul W. Fleischmann, as
Kxecutor of the Kstate of the said Johanna
Fleischmann, be and he is hereby made the
defendant in the above said cause in the place of
the said Johanna Fleischmann, deceased.

Let the above Order be entered upon the min-
utes of this Court and filed.

(Pigned) WILLIAM S. GUMMERE,
Chief Justice New Jersey
Supreme Court.

10

20

30
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Amended Answer and Counterclaim

We hereby consent to the making and entry of
the above stated Order.

(Signed) BENJAMIN M. WEINBERG,
Attorney of Plaintiff,
10 ANDREW & TUMEN,
Attorneys of Defendant.

AMENDED ANSWER AND COUNTERCLAIM.
NEW JERSEY SUPREME COURT

Hissex CouNnTy

JacoB K. SAFRIS,
Pl
VS,
Pavrn W. Fremscemany, KExee- YAction at Law.,

utor of the Estate of Johanna
Fleischmann, Deceased,

Defendant.
30 /

Defendant, Paul W. Fleischmann, Executor of
the Kstate of Johanna Fleischmann, Deceased,
residing in the City of New York, County of New
York, and State of New York, answering the first
count of the complaint says:

(1) Paragraphs (1), (2), (3), and (4), of the
complaint is admitted.

40
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Amended Answer and Counterclaim

(2) Answering paragraph (5) of the complaint
this defendant admits that the plaintiff appeared
at the office of William J. Blair, but denies that
the said plaintiff tendered to the defendant the
balance of the purchase price referred to in said
paragraph; but on the contrary this defendant
states that the said defendant was at the said
office aforesaid, at the time and place aforesaid,
and tendered a deed in accordance with the terms
of the contract referred to, and was ready, able,
and willing to carry out the same, and made
known the same to the plaintiff; and the plaintiff
at the time and place aforesaid absolutely refused
to carry out the terms of the aforesaid agree-
ment, and informed the defendant that the deal
was off, and thereupon left said office.

(3) Answering paragraph (6) this defendant
denies that the plaintiff tendered Johanna
Fleischmann, deceased, any part of the purchase
price in accordance with the agreement referred
to in this paragraph but on the contrary this
defendant states that she was then, and has al-
ways been ready, able, and willing to convey the

said premises to the plaintiff in accordance with

the terms and conditions of the agreement men-
tioned in this paragraph.

(4) Paragraph (7) of the complaint is denied.

ANSWERING SECOND 'COUNT OF THE
COMPLAINT

Defendant repeats all of the allegations of the

10

foregoing answer and makes them a part hereof,

and further answers:
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Amended Answer and Counterclaim

« (1) Answering paragraph (1) of the second
count this defendant denies that the plaintiff has
incurred any expenses by reason of any acts of
this defendant, because he states that she was,
and has always been ready, willing, and able to
carry out the terms of the agreement referred to
in the first count of the complaint.

FIRST DEFENSE

By reason of a further and additional defense
this defendant states that the complainant never
tendered himself as ready, able, and willing to
carry out the agreement referred to in the first
count of the complaint, and also did expressly

 declare on January 13th, 1926, that he would not

carry out the terms of the said agreement or con-
tract existing between the plaintiff and defendant
unless the defendant would make material

changes therein which would be contrary and for-

eign to the agreement at that time existing
between the plaintiff and defendant.

SHCOND DEFENSE

This defendant as a further and additional
defense says that she, Johanna Fleischmann,
deceased, was ready, able and willing and tend-
ered a properly executed deed to the plaintiff for
the property which is the subject matter of this
action in strict accordance with the terms and
conditions of the agreement existing between the
plaintiff and the defendant, and that the plaintiff
thoreunon refused to accept the same; and further
O this defendant says that no money was ever tend-

=~ ———
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Amended Answer and Counterclaim

ered by the plaintiff to the defendant, neither did
he tender any executed mortgage to this defend-
ant in accordance with the terms and conditions
of the agreement existing between the parties.

By Way or CounNtERcLAIM against the plaintiff,
this defendant says:

FIRST COUNT

(1) On or about August 13th, 1925 the plaintiff
agreed to purchase from the defendant, Johanna
Fleischmann, deceased, property which 1is
referred to in paragraph (1) of the first count of
the complaint.

(2) In accordance with the terms and conditions -

of the said contract possession of the property
was to be given to the plaintiff on the first day
of November, 1925.

(3) Relying upon the same, and in order to

vacate the said premises so that the plaintiff

might have possession of them this defendant sold
out at public auction divers quantities of valuable
furniture to the value of $3500.00 and for which
this defendant received the sum of $300.00.

(4) Also by reason of the existence of the con-
tract of sale existing between the plaintiff and the
defendant, and the fact that this property was
sold through the efforts of a real estate agent to
whom if the sale was consummated, this defend-
ant was obligated to pay the sum of $1850.00 and
which sum this defendant has paid, and lost
through the failure of the plaintiff to carry out

10

the terms of the said contract of sale existing 40

between the plaintiff and the defendant.
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Amended Answer and Counterclaim

This defendant claims as damages on the first
count of the counterclaim the sum of $5,050.00.

SECOND COUNT

(1) On the 13th day of August, 1925 the plain-
tiff agreed to purchase, and the defendant,
Johanna Fleischmann, deceased, agreed to sell the
property which is the subject matter of the plain-
tiff’s complaint, for the sum of $50,000.00.

(2) On the 13th day of January, 1926 the plain-
tiff and the defendant met at the office of William
J. Blair in the City of Asbury Park; and the
defendant, thereupon, tendered to the plaintiff a
warranty deed for the property aforesaid in
accordance with the terms and conditions of the
contract of sale existing between the respective
parties; that the plaintiff, thereupon, refused to
accept the said deed from the defendant, and
stated that he was not going to carry out the
deal, and thereupon, left the office of the said
William J. Blair aforesaid; that the defendant
has been ready, and willing at all times to carry
out the terms of the said contract of sale agreed
between the parties hereto, to all of which the
plaintiff had knowledge.

(3) That between the dates of August 13th, 1925
and January 13th, 1926 the value of the prop-
erty which is the subject matter of this suit had
decreased 1n value $10,000.00, and at this time
has decreased 1n a larger amount; that by reason
of the breach of contract on the part of the plain-
tiff in refusing to carry out the terms of the con-
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Answer to the Second Count of Defendant’s
Counterclarm

tract of sale dated August 13th, 1925, which is
referred to in the plaintiff’s complaint, this
defendant has been damaged in the sum of $10,-
000.00.

10
This defendant claims as damages on the sec-
ond count of the counterclaim the sum of $10,-
000.00.
ANDREW & TUMEN,
Attorneys of Defendant.
ANSWER TO THE SECOND COUNT OF DEFEND-
ANT’S COUNTERCLAIM. e
NEW JERSEY SUPREME COURT
Kissex CouNTY
JacoB K. Sarris,
Plaintiff,
VS.
30

Pavn W. Freiommanw, IHixee- )Action at Law
utor of the state of Johanna |
Fleischmann, deceased, %

Defendant. /

The plaintiff replies to the Amended Answer
and Counterclaim of the defendant filed herein,

and says: i
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Answer to the Second Count of Defendant’s
Counterclavm

AS TO THE SECOND COUNT

1. He admits Paragraph 1 of the Second Count

of defendant’s Amended Counterclaim.

10
2. He denies Paragraph 2 thereof.

3. He denies Paragraph 3 thereof.
NOTICE

Plaintiff hereby gives notice that at the trial of
the above said cause, he will move to strike out
Paragraph 3 of defendant’s Second Count to his

20 Amended Counterclaim, upon the ground that
said defendant is not entitled as a matter of law,
to the damages therein mentioned.

BENJAMIN M. WEINBERG,
Attorney of Plaintiff.
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POSTEA.

NEW JERSEY SUPREME COURT

Hissex County

JacoB K. SAFRIS, 10
Plaintiff,
NS,

Pavn. W. FrriscEmANN, Exec- )Aection at Law
utor of the KEstate of Johanna
Fleischmann, deceased,

Defendant.

This action was tried before Judge William A. 20
Smith, Circuit Court Judge, to whom the said
cause was duly referred for trial, with a jury, in
the presence of the counsel for the respective
parties, at the Essex Circuit, on February 3rd,
1928, |

Upon the Court’s direction, a verdict was rend-
ered against the plaintiff and in favor of the said
defendant, on the plaintiff’s claim against him,
and a verdict was also directed in favor of the 20
plaintiff and against the said defendant, on
defendant’s counterclaim against the said plain-

tiff.
Dated: February 8th, 1928.

WM. A. SMITH,
Judge Circuit Court.

40
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JUDGMENT.

NEW JERSEY SUPREME COURT

Wi k
Jacos K. SAFRIS,

Plaintiff,

10 VS.
- o Action at Law
PauL . FLeiscEMANN, HKixec- On Postea

utor of the KEstate of Johanna
Fleischmann, deceased,

Defendant.

It is ordered that judgment be and hereby is
entered in favor of defendant and against the
20 plaintiff on the plaintiff’s complaint, and in favor
of plaintiff and against the defendant on the
defendant’s counterclaim, without costs.

Entered February 11, 1928.
On motion of

BENJAMIN M. WEINBERG,
Attorney for Plaintiff.

e ANDREW & TUMEN,
Attorneys for Defendant.
No Costs.
A true copy. Fred L. Bloodgood, Clerk.
40 |
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NOTICE OF APPEAL.
NEW JERSEY SUPREME COURT

Hssex County

-

JacoB K. SAFRIs, \ 0
Plaintiff,
Vs,

Pavr. W. FrriscaMmaNnw, KExec- )Action at Law
s utor of the Kstate of Johanna
Fleischmann, deceased,

Defendant.

To Stewn, McGlynn & Hammoch, Attorneys of 20
Defendant :

TAkEe Notice, that the above plaintiff, Jacob K.
Safris, appeals to the Court of Errors and
Appeals in the last resort in all causes in New
Jersey, from the whole of the judgment entered
in the above entitled cause in the New Jersey
Supreme Court, Kssex Circuit.

Dated: April 21st, 1928. - 30

BENJAMIN M. WEINBERG,
Attorney of Plaintiff.

40
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GROUNDS OF APPEAL.

NEW JERSEY COURT OF ERRORS AND |
APPEALS

|

Jacos K. SaFris, ,

10 Plaintiff-Appellant, |

VS.

Pauvr. W. FLEISCHMANN, execu- )Action at Law
tor of the estate of Johanna k
Fleischmann, deceased,

SRS —

Defendant-Appellee.

To Stewm, McGlynn & Hannoch, Attorneys of |
20 Defendamt : |

The plaintiff-appellant, as and for his grounds f
of appeal from the judgment entered against him &
in the above cause, hereby specifies and assigns
the following:

1. The Court erroneously directed the jury to |
bring in a verdiet in the above said cause in favor ‘;
of the defendant, Paul W. Fleischmann, executor \
of the Hstate of Johanna Fleischmann, deceased,
and against the plaintiff, Jacob K. Safris.

2. The Court erred in refusing to direct a ver- |
dict for the said plaintiff against the said defend- '
ant, for the amount proved by the plaintiff. :

3. The Court erred in not submitting the ques-
tions involved in the said cause to a jury for its
determination.

.o Dated: April 21st, 1928.
U

e ;
BENJAMIN M. WEINBERG,
Attorney of Plaintiff-Appellant.
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TESTIMONY.
& NEW JERSEY SUPREME COURT
Kssex Circouir

‘\‘ Thursday, February 2, 1928 %

|
i . JacoB K. SAFRIs,
| VS. Action at Law.

JOHANNA FLEISCHMANN.,

Before Ho~x. WinLiam A. SmitH, J., and a jury.

For the plaintiff appears Benjamin M. Wein- ,
berg.

For the defendant appear Andrew & Tumen.
“’ (By Edward R. McGlynn.)

(A jury is called and sworn.)

| Mr. Weinberg opens for the plaintiff.

\ Mr. MeGlynn opens for the defendant.
30
At one o’clock, p. m., a recess was taken for one
hour.

After recess.

the record that the copy of the amended answer

not in the transeript may be used and that there

1s a reply joining issue. 40
Mr. MceGlynn: Yes, sir.

; | The Court: I suppose we had better enter on
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Maurice J. Zucker—Dairect

MAURICE J. ZUCKER sworn in behalf of
plaintiff.

Direct-examination by Mr. Weinberg :

Q. Mr. Zucker, you are an attorney at law of
the State of New Jersey? A. I am.

Q. And you have been practicing how long? A.
It will be ten years this coming June.

Q. Your office is in the City of Newark? A.
Yes, sir.

Q. Have you specialized in any branch of the
law? A. I have.

Q. What? A. Real estate transactions.

. What has been your experience in real es-
tate matters? A. Well, particularly during the
last four or five years I have been drawing con-
tracts for the purchase and sale of real estate
and having titles examined, which constitutes
practically seventy per cent of my practice.

. You represented the plaintiff in this case,
Jacob K. Safris, for the purpose of searching the
title of certain premises that he purchased from
one Johanna Fleischmann? A. T did.

Mr. Weinberg: I offer in evidence con-
tract between Johanna Fleischmann and
Jacob K. Safris.

(The same is received in evidence and
marked Hxhibit P-1.)

Q. Were you present at the time this contract
was drawn? A. Yes, sir.

Q. Where? A. Mr. Blair’s office, Professional
Building, Cook Avenue, Asbury Park.

Q. Who is Mr. Blair? A. He is the attorney
who represented Mrs. Fleischmann in this deal.

S,
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Maurice J. Zucker—Dairect

Q. After you obtained this contract, what did
you do in the matter? A. I ordered an examina-
tion of the title from the Monmouth Title Com-
pany at F'reehold, New Jersey.

Q. Without referring to that, after you
received the report from the Monmouth Title
Company did you do anything to check it up?
A. I went through the abstract that was given to
me. I received the abstract in the early part of
November, either the 1st, or 2nd or 3rd; I don’t
remember which i1t was. When I had finished
going through the abstract I wrote a letter to
William J. Blair, the attorney of Mrs. Fleisch-
mann—

(. On what date? A. November 4, 1925.

Mr. Weinberg: Have you that, Mr.
McGlynn?

Mr. MeGlynn: Yes, sir.

The Court: That is to Mr. Blair?

Witness: Yes, sir.

Q. I show you a letter and ask you if you ree-
ognize that as the letter which you wrote. A.
1'hat is the letter which I wrote.

Q. Before asking about that, will you look at
the agreement, Exhibit P-1, and tell me when,
according to the terms therein stated, the settle-
ment was fixed.

Mr. McGlynn: I object to that. The con-
tract speaks for itself.

The Court: I will allow it.

Witness: In the agreement it recited that
Mrs. Fleischmann would convey the prop-
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Maurice J. Zucker—Direct

erty by deed of warranty free from all

encumbrances on or before the 1st day of -

November. In the body of the agreement
that clause which states where the deed
was to be delivered and when, it said
between the hours of ten in the forenoon
and four o’clock in the afternoon on the

date of settlement next ensuing the date

hereof.

Mr. Weinberg: I offer in evidence letter
dated November 4, 1925, to William J.
Blair, Ksquire, which letter has just been
handed to me by Mr. McGlynn of counsel
for the defense.

(The same is received in evidence and
marked Exhibit P-2.)

(Mr. Weinberg reads Exhibit P-2 to the
jury.)

Q. Did you receive a reply to that letter? A.
I don’t know whether I did or not. I don’t seem
to have a copy of one here.

Q. Then what was the next communication
between you and Mr. Blair on the subject? A. I
received a letter from Mr. Blair on November 14,
1925—

Q. Wait a minute. Before that, was there any
other communication between you and Mr. Blair,
that 1s, in the interim? A. I imagine there was.
I may have called him on the telephone and he
called me, but I have no record of any letter.

(. You can’t recall anything in between—any
conversation or otherwise?
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Maurice J. Zucker—Darect -

By Mr. McGlynn:
| Q. Have you the letter dated November 14th?
A. Yegs, sin

By Mr. Weinberg:

Q. I show you a letter on the letterhead of Wil-
liam J. Blair, dated November 14, 1925. Can you
identify that? A. Yes, I received that letter
from Mr. Blair.

Mr. Weinberg: I offer it in evidence.

Mr. McGlynn: No objection.

(Same is received in evidence and
marked Exhibit P-3.)

(Mr. Weinberg reads Exhibit P-3 to the

jury.)

Q. What was the response, if any, to that let-
ter? A. I have no letter responding to that.
May I see the letter?
M
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MecGlynn: I have a letter of Novem-
ber 28th from Safris direct.

Mr. Weinberg: No.

Witness: My recollection is that Just
rior to Thanksgiving Day of that year 1
went to Lakewood. I think it was the day
before Thanksgiving. Passing through
Freehold I went into the Court House to
verify—to see whether these deeds were
on record and to see whether the mort-
oages were cancelled. It may have been
the day before Thanksgiving, or two days
before. I don’t think that they were on
;-“ocord at that time. I am not positive of
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MMaurice J. Zucker—Duirect

House in Freehold, and I think when 1
came back I asked my eclient—

Q. You know you must not give us any conver-
sation. What was the next conversation you had
10 With the defendant or her representative? A.
My next conversation was with Mr. Blair. Mr.
Blair had written a letter direct to Mr. Safris
and I think I asked him to do it. I wanted to
get the date to close this and go down to close it.
And I have a letter dated November 6, 1925, which
Mr. Safris turned over to me. It is unsigned—
I couldn’t tell you now whom it came from.
Q. How did you have a copy? Where 1s the
20 original?

Mr. McGlynn: I have a carbon copy; 1
haven’t the original.

Mr. Weinberg: I am asking Mr. Zucker
how he come to have a copy of the original.

Witness: I think I can explain 1t. Mr.
Blair and I were quite friendly in this deal
and I think he sent me that copy of the let-
ter. When I called him up and told him to
write a letter to Mr. Safris, that must be
the copy he sent me of the original that
was sent to Safris. I haven’t the original.

30

Q. That seems to be so because Mr. McGlynn'’s
copy and this one seem to be exactly alike.

The Court: Is there any dispute that Mr.
Safris got the original?
Mr. MeGlynn: I don’t think so.
The Court: Then by consent of counsel
49 the letter of November 26th from Mr. Blair
to the plaintiff will be admitted in evidence.
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Mam'ice J. Zucker—Direct

Mr. Weinberg: Before I put it in I will

ask whether it is recognized as having been

received by Mr. Safris and did you reply
toatl.
Mr. MeGlynn: I have a letter replying to

o

V\thess: I haven’t any copy of it. .1

would like to see 1it.

Mr. Weinberg: I offer in evidence letter
referred to, calling it ‘a letter. It is a car-
bon copy.

(The same is received in evidence and

‘marked Exhibit P-4.)

'Q. It was sent to your office? A. Mr. Safris
“has his office right next to my suit of rooms.

(Mr. Weinberg reads Exhibit P-4 to the
jury.)

Q. That letter was apparently received on the
day that title was supposed to close, dated Novem-
ber 26th, and mailed to you from  Asbury Park.
A, Yeg;

Q. Calling for a closing the next day. * A. Yes,

S1T.

Mr. Weinberg: I offer in evidence letter |

produced by the defense dated November
27th from Zucker & Goldberg to William
Jue blair

(Same is received in evidence and

 marked Exhibit P-5.)

(Mr. Weinberg reads Exhibit P-5 to the
jury.)
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Maurice J. Zucker—Direct

Q. What was the step following this letter writ-
ten by your partner to Mr. Blair? A. My recol-
lection is that coming back from Lakewood I took
the back road and went to Asbury Park and 1
dropped in at the office of Mr. MeBride in Bradley
Beach. 1 think I saw a young man—I think Mr.
Wright was the man I saw. I told him I wanted
to get this title closed and he asked me if I
wouldn’t get after Mr. Safris and arrange a clos-
ing on this thing.

Q. Who is he? A. The real estate agent.

(). I am not interested in that. What happened
between you and Mr. Blair? A. There were cer-
tain telephone conversations. Mr. Blair wanted
the thing closed and I wanted the thing closed,
and finally T had a telephone conversation with
Mr. Blair some time between the 2nd of January
and the 5th of January—

Q. What year? A. 1926—in which Mr. Blair
informed me that the matter had been ironed out
and that Mr. Safris and Mrs. Fleischmann had

come to terms and that they were ready to close.

He wrote me a letter and 1in the letter he told me
the terms—
Q. What letter?% A. January 5, 1926, which I

sent to Mr. Blair.

Mr. Weinberg: Have you the letter?

Mr. McGlynn: Here 1s the letter.

Mr. Weinberg: I offer in evidence letter
of January o, 1926, directed to William J.
Blair by Maurice J. Zucker.

(The same is received in evidence and
marked Kxhibit P-6.)
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Maurice J. Zucker—Direct

(Mr. Weinberg reads Kxhibit P-6 to the

jury.)

Mr. Weinberg : That letter, bear in mind,
18 dated January 9, 1926.

The Court: What would the Saturday
referred to there be?

Mr. Weinberg: Saturday would be Jan-
uary 9th.

. What was the response to that letter, if any?
A. T received a mortgage from Mr. Blair—a bond
and mortgage. I don’t seem to see a letter. 1
must have received a letter also, but I don’t think
I have it.

Mr. Weinberg: Was there a letter?

Mr. MeGlynn: I don’t see any.

Witness: 1 received the bond and mort-
gage, and whether Mr. Blair could close

on Saturday or not—

Q. Don’t go into that now. You received a
bond and mortgage from Mr. Blair, did you? A.
Yes.

Q. You will observe in the agreement itself it
1s stated that of the purchase price of $50,000 for
this property, $15,000 was to be paid in cash,
$5000 on the deposit, and $30,000 on mortgage.
You speak of a $30,000 cash payment. -Did you
and Mr. Blair have anything to do with arranging
tharf yeNe it _

Q. Whatever was done about that was done
setween Safris and Fleischmann? A. Correct. I
1nsisted on the title being closed.

Q. Where did you get your information in your
letter of January 5th that you understand Safris
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Maurice J. Zucker—Darect

1s to pay $7000 cash? A. From the telephone

conversation I had with Mr. Blair as stated in

that letter.

Q. That 1is what you mean by the telephone con-
versation that you had received that information
from Mr. Blair? A. Correct.

Q. Do you recognize or identify a bond and
mortgage that are shown in typing to have been
dated November 2, 1925% A. Yes.

Q. And are those the two papers that you
received from Mr. Blair? A. They are.

Q. 1 notice that there are pencil marks over
the typing and the date of November is changed to
January. When was that done and who did it?
A. It was done in my office when I sent for Mr.
Safris and his wife to sign the bond and mort-
gage.

Q. That is what I wanted to know. They were
not in that shape when you received them—that
was done by you. A. That was done by me.

Mr. Weinberg. 1 offer in evidence the
bond and mortgage as one exhibit.

Mr. McGlynn: No objection.

(The same are received in evidence and
marked KExhibit P-7.)

Q. In the bonds as I have already stated the
word ‘‘Z2nd’’<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>