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Notice of Appeal. 

(Filed April 29, 1927.) 

New Jersey Supreme Court 
HUDSON COUNTY. 

THE MAYOR AND ALDERMEN OF J ER-
SEY CITY, 

Plaintiff, 

v. 
J. RuFus BEs-soN, Receiver of 

Thomas Harrington's S o n s 
Company and National Surety 
Company, a corporation, 

Defendants. 

Action at Law. 

To Thomas J. Brogan, Attorney of Plaintiff, or 
to whom it may concern: 

Sm: 

Please take notice that the defendants in the 
above entitled cause appeal to the Court of Errors 
and Appeals in the last resort 'in all causes in New 
Jersey from the whole of the judgment entered in 
this cause. 

Respectfully yours, 

MARSHALL VAN WINKLE~ 

Attorney of J. Rufus Besson, 
Receiver of Thomas Har-
rington 's Sons Company. 

FISK & F1SK, 

10 
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30 

Attorneys of National Surety Company. 40 

February 14, 1927. 
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Grounds of Appeal. 

Service of the within notice of appeal acknowl-
edged. 

THOMAS J. BROGAN, 

Attorney for Plaintiff. 

Grounds of Appeal. 

(Filed April 29', 19'27.) 

NEW JERSEY COURT OF ERRORS AND 
APPEALS. 

THE MAYOR AND ALDERMEN OF JER-
SEY CITY, 

Plaintiff-Appellee, 

u. 

J. RuFus BESSON, Receiver of 
Thomas Harrington's S o n s 
Company and National Surety 
Co1npany, 

Defendants-Appellants, 

Action at Law. 
On Appeal 
from Supre1ne 
Court. 

The defendants-appellants by their respective at-
torneys Marshall Van Winkle, attorney for J. Rufus 
Besson, Receiver of Thomas Harrington's Sons 
Company, and Fisk & Fisk, attorneys for National 
Surety Company state the foil owing grounds of ap-
peal from the judgment of the New Jersey Su-
preme Court in the above stated cause. 

1. The Court erred in admitting in evidence 
against the objection and exception of defendants-
appellants Exhibit P-13, being record of the 
amount of wagons, teams, men, lifters, foremen al-
leged to have been employed by the plaintiff-ap-
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Grounds of Appeal. 

pellee for the removal of ashes and garbage from 
January 30, 19'20, to March 10, 19·20. 

2. The Court erred in permitting the witness 
Richard Furey against the objection and exception 
of defendants-appellants to answer the following 
question: 

"Q. This work done and the payments 
made as shown on Exhibit P-13, by the city 
between January 30, 19120, and March 10th, 
1920, can you tell us whether or not those 
payments were made by the city with ref-
ference to the removal of ashes and gar-
bage in Jersey City? '" 

3. The Court erred in admitting in evidence 
against the objection and exception of defendants-
appellants Exhibit P-23 being warrants showing 
payments from January 29, 1920, to March 10, 19120. 

MARSHALL VAN w INK.LE, 

Attorney for Defendant-Appellant 
J. Ruf us Besson, Receiver, etc. 

FISK & FISK, 
Attorneys for Defendant-Appellant 

National Surety Co. 

Service of the within grounds of appeal acknowl-
edged April 28, 1927. 

THOMAS J. BROGAN' 

Attorney for Plaintiff-Appellee The 
Mayor and Aldermen of Jersey 
City. 
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Sullllllons. 

(Filed May 13, 1921.) 
• 

STATE OF NEW JERSEY: 

To THOMAS HARRINGTON'S SoNs COMPANY 
and NATIONAL SURETY COMPANY: 

You are summoned to answer the an-
[ SE:AL] nexed complaint of The Mayor 

and Aldermen of Jersey City in 
an action at law in the Supreme 

Court. And take notice that unless you file your 
answer to said complaint with the Clerk of the 
Supreme Court at Trenton within twenty days 
after service upon you of this writ and the annexed 

. complaint, the plaintiff may proceed in the suit 
and judgment may be entered against you. 

WITNESS, vVIILIAM s. GUMMERE, Esq., Justice of 
the Supreme Court at Trenton, this 26th day of 
February, 1921 . 

JOHN MILTON, 

Counsel. 

ENOCH L. JOHNSON' 
Clerk . 
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Colllplaint. 

(Filed lVIay 13, 1921.) 

NEW JERSEY SUPREME COURT, 

HUDSON COUNTY. 

THE MAYOR AND ALDERMEN OF J ER-
SEY CITY, a municipal corpora-
tion, 

Plaintiff, 

v. 
THOMAS HARRINGTON'S SONS COM-

PANY,· a corporation, and NA-
TIONAL SuttETY COMPANY, a cor-
poration, 

Defendants. 

Action at Law. 

The plaintiff, a municipal corporation of the 
State of New Jersey, situate in the County of Hud-
son in said State, says: 

FIRST COUNT. 

1. That on January 24th, 1917, the defendant 
Thomas Harrington's Sons Company entered into 
a contract in writing, under its corporate seal, with 
the plaintiff, whereby for and in consideration of 
the sum therein mentioned the said defendant 
Thomas Harrington's Sons Company, i agreed to 
collect and remove all ashes, garbage and !kitchen 
refuse and waste paper, without separation, from 
all the streets of Jersey City, from the fifteenth day 
of January, 1917, to the thirtieth day of November, 
19·21, in accordance with the specifications and the 

----....... 
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Complaint. 

proposal thereto annexed and made part of the 
said contract. 

2. On January 24th, 1917, the defendants 
Thomas Harrington's Sons Company and National 
Surety Company by their obligation in writing un-
der their respective corporate seals, bound them-
selves unto the plaintiff in the penal sum of fifty 
thousand ($50,000) dollars, with the condition 
thereunder written that if the said Thomas Har-
rington's Sons Company should well and truly and 
in a good and sufficient manner perform the work 
mentioned in the contract and specifications above 
referred to for the collection and removal of ashes, 
garbage and kitchen refuse and waste paper, with-
out separation, from all the streets of Jersey City, 
from the fifteenth day of January, 19117, to the thir-
tieth day of November, 1921, and complete the 
same in accordance with the terms and conditions 
therein stipulated, and in each and every respect 
comply with the provisions therein contained, then 
this obligation to be void, otherwise to remain in 
full force and virtue. A true copy of the above 
mention ed contract , specifications and bond or ob-
ligation is h ereto annexed and made part of this 
complaint. 

3. That in and by said contract, the said 
Thomas Harrington's Sons Company agreed, inter 
alia, that if the work to be done under the specifi-
cations and contract should be abandoned or un-
necessarily delayed, the said plaintiff should have 
the right and power to notify the said contractor to 
discontinu e the work under the specifications and 
contract, or such part thereof as the plaintiff might 
designate, and the plaintiff should have power, by 
contract or otherwise as it might determine, to 
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Complaint. 

complete the work to be done under said contract 
or such part of it as the plaintiff might dee1n nec-
essary, in such manner as plaintiff saw fit, and to 
charge the expense incurred by plaintiff in so do-
ing to the Thmnas Harrington's Sons Company, 
and the expense so charged should be deducted 
and paid by said plaintiff out of such moneys as 
might be either due or which might at any time 
thereafter become due under said contract or any 
part thereof, and in case such expense was greater 
than the sum which would have been payable to 
the said Thomas Harrington's Sons Company un-
der said contract, then the said Thomas Harring-
ton's Sons Co1npany should remit the amount of 
such excess to the plaintiff on notice from the 
plaintiff of the excess due. 

4. That after the execution of said bond the 
said Thom.as Harrington's Sons Company com-
menced the performance of said contract and the 
specifications f orn1ing part thereof hereinbefore 
referred to, and partially performed the collection 
and removal of ashes, garbage and kitchen refuse 
and w,aste paper, without separation, from all the 
streets of Jersey City, from the fifteenth day of 
January, 19117, until on or about the twenty-sixth 
day of January, 1920, on which date the said 
Thomas Harrington's Sons Company abandoned 
the collection and removal of the ashes, garbage 
and kitchen refuse and wast _e paper, without sepa-
ration, from all of the streets of Jersey City speci-
fied in said contract, and thereafter perform .ed 
none of the conditions, covenants or agreem .ents in 
and by said contract agreed to be performed in ac-
cordance with the conditions and require1nents of 
said contract and the specifications forming part 
thereof. 

20 
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Complaint. 

5,. That on or about January 2,9th, 19QO, the de-
fendants, after notice to them were present at a 
special meeting of the Board of Com,missioners of 
Jersey City, at which meeting plaintiff notified the 
def end ant, Thomas Harrington's Sons Company, 
that inasmuch as the said Thomas Harrington's 
Sons Crnnpany had unnecessarily delayed and 
abandoned all work under the said contract, the 
said Thom.as Harrington's Sons Company should 
discontinue all work thereunder, and that plaintiff 
would complete the work remaining to be done 
under said con tract. 

Plaintiff thereafter, through its proper ofllcers~ 
servants and employees, entered into and executed 
a new contract with N. Scatuorchio & Sons Com-
pany for the completion of the work which under 
the contract of the said Thomas Harrington's Sons 
Company remained unperfonned and was unnec-
essarily delayed and abandoned at a total expense 
to the plaintiff for the completion thereof of three 
hundred thousand twenty-eight and 24/100 ($·300,-
028.24,) Dollars, which sum the plaintiff is obli-
gated to pay to the persons with whom the plain-
tiff contracted to complete the remainder of said 
work; that the said sum of Three Hundred Thou-
sand Twenty-eight and 24/100 ($300,028.24) Dol-
lars so to be paid by the plaintiff exceeds any and 
all money in plaintiff's . hands retained from money 
due the said Thomas Harrington's Sons Company, 
and is greater than the sum which would have 
been payable to the said Thomas Harrington's 
Sons Company under said contract if it had com-
pletely performed the same, to the extent of fifty-
five thousand, seven hundred eight and . 15/100 
($65,708,.15,) Dollars, and which excess the plain-
tiff will be co,mpelled to pay as aforesaid, all by 
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Complaint. 

reason of the def a ult and neglect of the said 
Thomas Harrington's Sons Company to perfonn 
said contract, and for which said defendants are 
liable to the plaintiff by reason of said bond to 
the extent of fifty thousand and 00/100 ($50,000.00) 
doUars. · 

6. That the plaintiff has on its part performed 
all of the conditions and obligations imposed upon 
it by the terms of said contract, specifications or 
other obligation. 

SECOND COUNT. 

1. Plaintiff repeats the allegations set forth in 
Paragraph 1 of the First Count of this complaint. 

2. A true copy of the above-mentioned contract 
and specifications is hereto annexed and made a 
part of this complaint. 

3. Plaintiff repeats the allegations set forth in 
Paragraph 3 of the First Count of this complaint. 

4. Plaintiff repeats the allegations set forth in 
Paragraph 4 of the First Count of this complaint. 

5. That on or about January 29th, 1920, the 
defendant Thomas Harrington's Sons Company, ' . 
after notice to it, was present at a special meeting 
of the Board of Commissioners of Jersey City, at 
which meeting plaintiff notified the defendant, 
Thomas Harrington's Sons Company, that inas-
much as the said Thomas Harrington's Sons Com-
pany had unnecessarily delayed and abandoned 
all work under the said contract, the said Thmnas 
Harrington's Sons Company should discontinue all 
work thereunder, and that plaintiff would com-
plete the work remaining to be done under said 
contract. 

10 
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Complaint. 

Plaintiff thereafter, through its proper officers, 
servants and employees entered into a new con-
tract with N. Scatuorchio & Sons Company for the 
completion of the work which under the contract 
of the said Thomas Harrington's Sons Company 
remained unperformed and was unnecessarily de-
layed and abandoned at a total expense to the 
plaintiff for the completion thereof of three hun-
dred thousand twenty-eight and 24/100 ($,300,-
028.24) dollars, which sum the plaintiff is obli-
gated to pay to the persons with whom the plain-
tiff contracted to complete the remainder of said 
work; that the said sum of three hundred thou-
sand twenty-eight and 24/100 ($300,028.24) so to 
be paid by the plaintiff exceeds any and all money 
in plaintiff's hands retained from money due the 
said Thomas Harrington's Sons Company, and is 
greater than the sum which would have been pay-
able to the said Thomas Harrington's Sons Com-
pany under said contract if it had completely per-
formed the same, to the extent of fifty-five thou-
sand, seven hundred eight and 15/100 ($56,708.15) 
dollars, and which excess the plaintiff will be com-
pelled to pay as aforesaid, all by reason of the 
def a ult and neglect of the said Thomas Harring-
ton's Sons Company to perform said contract, and 
for which the said defendant, Thomas Harring-
ton's Sons Company, is liable to the plaintiff by 
reason of its failure and neglect to properly per-
form the conditions of said contract and speci-
fications to the extent of fifty-five thousand, seven 
hundred eight and 15/100, ($55,708.15) dollars. 

Judgment will be claimed upon the first count 
in the sum of fifty thousand and 00/100 ($50,000.00) 
dollars. 

Judgment will be claimed upon the second count 
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Exhibit P-1, Annexed to Complaint. 

1n the su1n of fifty-five thousand, seven hundred 
eight and 15/100 ($55,708.15) dollars. 

JOHN MILTON, 

Counsel. 

Exhibit P-1.-Annexed to Complaint. 

THIS AGREEMENT, made this twenty-fourth 
day of January, in the year of Our Lord, One 
thousand nine hundred and seventeen, BETWEEN, 
THE MAYOR AND ALDERMEN OF JERSEY CITY, party 
of the first part, and THOMAS HARRINGTON'S S.oNS 
COMPANY, a corporation of the State of New Jersey, 
party of the second part, WITNESSETH: 

That the said party of the second part, for and 
in consideration of the price hereinafter mentioned 
hereby agrees to collect and remove all ashes, 
garbage and kitchen refuse and waste paper, with-
out separation, from all the streets of Jersey City, 
from the 15th day of January, 1917, to the 30th 
day of November, 1921, in accordance with the 
specifications and the proposal which are hereto 
annexed and made part of this ag:reement. 

The said party of the first part agrees to pay 
to the said party of the second part for doing the 
work above mentioned, the price mentioned in the 
proposal of the party of the second part hereto 
annexed, or such percentage thereof, as the party 
of the second part is entitled to under the speci-
fications hereto annexed. 

All payments to be made under this . contract, 
shall be made semi-monthly in sums not less than 
Five hundred dollars ($500.00) in cash, on the 
certification of the Chief Engineer, provided the 
contract is being executed in accordance with the 
specifications and the directions of the Board of 

-
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Exhibit P-1, Annexed to Complaint. 

Commissioners of Jersey City and the Chief En-
gineer, as provided for in said specifications. 

It is hereby 1nutually agreed that the covenants 
and agreements herein contained shall apply to 
and bind the heirs, executors, administrators, suc-
cessors, assigns and legal representatives of the 
respective parties hereto. 

It is hereby agreed by and between the parties 
hereto that the specifications and proposal are 
hereby made a part of this contract as if the same 
were herein repeated at length. 

IN WITNESS WHEREOF, the said party of the first 
part has caused these presents to be signed by 
the Mayor of the City and by the Director of Streets 
and Public Improvements and has caused the seal 
of the City to be affixed hereto and the party of 
the second part has caused these presents to be 
signed by its President and its seal to be affixed 
hereto and attested by its Secretary, the day and 
year first above written. 

Witness: 

M. M. FAGAN, 
Mayor. 

MARGARET J. Gn.LIGAN 
· as to 

THOMAS HARRINGTON'S SONS COMPANY. 

Director of Street and Public Improvements. 

M. I. FAGEN, 
City Clerk. 

(Seal) 

THOMAS HARRINGTON'S SoNs Co., 
By 

JAMES J. HARRINGTON, Pres. 

Attest: 
M. H. BROCKHURST, S.ecty. (Seal) 

13 
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KNOW ALL MEN BY THESE PRJESENTS, That vVe, 
Thomas Harrington's Sons Company, a corpora-
tion of the State of New Jersey, as principal and 
National Surety Company, a corporation of the 
State of New York, as surety are held and firn1Iy 
bound unto the Mayor and Aldermen of Jersey 10 
City, in the sum of Fifty thousand ($50,000.00) dol-
lars lawful money of the United States of A1nerica, 
to be paid to the said the Mayor and Alder1nen 
of Jersey City, their successors or assigns, for which 
payment well and truly to be n1ade, we, and each 
of us, do bind ourselves and each of our successors 
or assigns, jointly and severally, firmly by these 
presents. 

Sealed with our seals, dated this twenty-fourth 
day of January, nineteen hundred and seventeen. 20 

The condition of the above obligation is such that 
if the above bounden Thomas Harrington's Sons 
Company, shall well and truly, and in good and 
sufficient manner, perform the work mentioned 
in the accon1panying contract and specifications 
for the collection and removal of ashes , garbage 
and kitchen refuse and waste paper, without sep-
aration, from all the streets of Jersey City, fron1 
the 15th day of January, 1917, to the 30th day of 
November, 19121, and cmnplet_e the same in accor- 30 
dance with the terms and conditions therein stip-
ulated, and in each and eYery respect comply with 
the provisions therein contained, then thjs obliga-
tion to be void, otherwise to remain in full force 
and virtue. 

THOMAS HARRINGTo~'s SoNs Co., 
By JAMES J. HARRINGTON, Pres. [L. S.] 

Residence-55 ,6 Montgomery St., J. C. (Seal). 

By 

Attest: M. H. BROCKHURST, Secty. [L. S.] 
NATIONAL SURETY COMPANY, 

P. E. WILES, Resident Vice-Pres. [L. S.] 

Attest: M. O'LEARY, Res. Asst.$ecy. / 
(Seal) 

40 
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Signed, Sealed and delivered 
in presence of 

MARGARE~ J. GILLIGAN 

as to 

THOMAS HARRINGTON'S 

SONS COMPANY. 

(Seal) 

State of New Jersey} 
County of Hudson ss . : 
City of Jersey City 

On this 25,th day of January, 1917, before 1ne, 
the sub-scriber, a Notary Public duly commissioned 
and sworn, personally came M. O'Leary, who, be-
ing by me duly sworn, on his oath, saith; That he 
is the Res. Asst. Secy. of the NATIONAL SURETY 
COMPANY of the State of New York, and that he 
resides in the City of Jersey City, N. J.; that he 
knows P. E. Wiles Resident Vice President of the 
NATIONAL SURETY COMPANY, and he knows, too, the 
corporate seal of the said Company; that the seal 
affixed to the foregoing instrument is such cor-
porate seal; and it was affixed by the said Res. 
Vice-Pres. and the said instrument signed by the 
said Res. Vice-Pres. as Res. Vice-Pres. of said Com-
pany , attested by deponent as Res. Asst. Secy. by 
order of the Board of Directors of said Company 
in deponent's presence as the voluntary act and 
deed of said Company, that said Co1npany has 
duly complied with all the requirements of Chapter 
134 of the Laws of the State of New Jersey of the 
year 1902:; that the good available assets of the 
Company exceed its liabilities, as such liabilities 
are ascertained in the manner provided in said 
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Chapter; that the NATIONAL SURETY COMPANY is 
duly incorporated under the laws of the State of 
New York; and is authorized by the laws of that 
State and under its charter to becmne surety on 
bonds and obligations such as are mentioned in 
said Chapter; and has on deposit with the Super-
intendent of Insurance of the State of New York, 
good securities worth at par and at market value 
at least Two Hundred Thousand Dollars ($200,-
000.) held for the security of its obligations and 
has a fully paid up, safely invested, and unim-
paired capital of Three Million Dollars; and said 
Company has appointed the Commissioner of 
Banking and Insurance of New Jersey and his suc-
cessor in office as its true and lawful Attorney 
in the State of New Jersey, upon whom process of 
law can be served, and has filed in the office of 
the Commissioner of Banking and Insurance, a 
written instrument duly signed and sealed, certify-
ing such appointment, togther with the residence 
and office of such Attorney, within the State of 
New Jersey; and that the following is a true copy 
of a By-Law duly adopted by the Board of Direc-
tors of the said NATIONAL SURETY COMPANY on the 
6th day of February , 19'12, at a regular Meeting, 
to wit: 

ARTICLE XIII. 

SECTION 1. - Signatures required. - All bonds, 
recognizances, or contracts of indemnity, policies 
of insurance, and all other writings obligatory in 
the nature thereof, shall be signed by the President, 
a Vice-President, a Resident Vice-President, or 
Attorney-in-Fact, and shall have the seal of the 
Company affixed thereto, duly attested by the Sec-
retary, and Assistant Secretary, or Resident Assis-

10 
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tant Secretary. All Vice-Presidents and Resident 
Vice-Presidents shall each have authority to sign 
such instrun1ents, whether the President be absent 
or incapacitated , or not, and the Assistant Secre-
taries and Resident Assistant Secretaries shall 

1 0 each hav e authority to seal and attest such instru-
1nents, whether the Secretary be absent or incapa-
citated, or not; and the Attorne ys -in-Fact shall 
each have authority, in the discretion of such At-
torneys-in-Fact, to affix to such instruments an · 
impression of the Co1npany's seal, whether the 
Secretary he absent or incapacitated, or not, or 
to attach the individual seal of the Attorney-in-
Fact thereto, or to use the scroll of the Attorney-in-
·Fact, or a wafer, wax or other similar adhesive 

20 substance affixed thereto, or a seal of paper or 
other similar substance affixed thereto by muci-
lage, or other adhesive substance, or use the word 
"Seal" or the letters "L. S." opposite the signature 
of such Attorneys-in-Fact, as the case may be. 

Sworn and subscribed in the City 
of Jersey City in the County of 

au Hudson and State of N. J. this 
25th day of January, A. D. 19117 
before me a Notary Public duly 
comn1issioned and sworn. 

M. O'LEARY, 

Res. Asst. Secy. 

ALBERT R. HASBROUCK, 

Notary Public 
of New Jersey. 

-10 
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[ LETTERHEAD OF THOMAS HARRINGTON'S SONS co.] 

SE CTION OF T HE BY-LAWS AND MINUTES 

OF 
TH OMAS HARRJNGTON's SoNs Co. 

ARTICLE XI. 

The board of directors may aut ho r ize and em-
power the President or Vice-President, to carry on 
the business of the corpora ti on to furnish bids for 
work, enter into contracts, under the corporate 
seal of the corporation, or otherw(ise; to collect 
debts due to the corporation and enforce obli-
gations owing to it; authorize th e drawing of 
checks, promissory no tes and other negotiable in-
struments in pay111ent of, or on account of, debts 
due from the corporation to others; and geneTally 
to carry on and transact all the business and af-
fairs for which the corporation was organized, as 
fully as said directors might do at a 1neetin g of a 
full board. 

RE.SOLVED, that James J. Harrington, President, 
in conjunction with Joseph T. Harrington, Vice-
President, be and they are hereby auth orized and 
empowered to carry on the business of the corpo-
ration, to furnish bids for work, enter into con-
tracts under the corpora te seal of the corporation, 
or otherwise; to collect debts due to the corpo ra- -
tion, and to enforce obligations owing to it; to au -
thoriz e the drawing of checks, pr01nissory notes, 
and other negotiable instrum ents in pay1nent of or 
on account of debts due from the corporation to 
others; and generally to carry on and transact all 
the business and affairs for which the corporat ion 
was organized, as fully as said directors might do 
at the meeting of the full board and that said 
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officers report to this Board at each meeting of 
their transactions on behalf of the corporation be-
tween meetings. 

Unanimously carried. 

I hereby certify that the above is a true copy 
of the Sections of the By-Law)s and Minutes of the 
directors meeting of the Thomas Harrington's 
Sons Co., in so far as the same pertain to the 
powers of the Officers to make bids and contracts 
binding said Company. 

(Seal) 
M. H. BROCl{HURST, 

Secretary. 

BOARD OF COMMISSIONERS OF JERSEY CITY 

CITY CLERK'S OFFICE 

MIC.RAEL I. FAGEN 

City CleTk. 

Jersey City, January 16th, 1917. 

Hon. John Bentley, 
Corporation Attorney 

Sir: 

This is to certify that the following is a copy of 
a resolution passed by the Board of Commissioners 
of Jersey City at the meeting held January 16th, 
1917. 

Very respectfully, 
M. l. FAGEN, 

City Clerk. 

Resolved, that the contract for the collection and 
removal of ashes, garbage and kitchen refuse and 
waste paper from all the streets of Jersey Citr, 
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N. J., from January 15th, 1917, to November 30th, 
1921, be and the same is hereby awarded to 
Th0111as Harrington 's Sons Cmnpany at the price 
na111ed in their bid, viz.: $590,000.00, they being the 
lowest responsible bidders for the five year period, 
and it appear in g to this Board that the terms of 
such bid are most advantageous to th e City from 
an analysis of the one year and five year bids, the 
five year period bid being lower than five one year 
period bids under normal conditions making the 
allowance for normal increase of population. 

Further resolved, that the Corporation Attorney 
be and he is hereby requested to prepare and 
have executed the necessary contract for the doing 
of said work. 

DEPARTMENT OF STREETS AND PUBLIC 
IMPROVEMENTS 

BUREAU OF ENGINEERING 

PROPOSAL 

For the collection and removal of ashes, garb-
age and kitchen refuse and waste paper from all 
the streets of Jerse y City, N. J., for the periods 
hereinafter stated. 

NOTICE :-The prices must be writt~n in the pro-
posal and also stated in figur~s. 

To the Board of Commissioners of Jersey City: 

Gentlen1en- will contra ct to fo r the 
collection and re111oval of ashes, garbage, · etc. 
(according to specifications for the same in the 
office of DEPARTMENT OF STREETS AND P UBLIC bl-
PROVEMENTS), for the following prices, viz: 
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For the period from January 15, 19117 
to November 3:0, 1917 (without 
separation), for the sum of .. . .. . 

F 'or the period from January 15, 1917 
to November 30, 1921 (without 
separation), for the sum of ...... $590,000.00 

Five hundred and ninety thousand 
($5,90,000.00) dollars, payable as 
follows: 

Balance of year 1917, the sum of Sev-
enty thous.and dollars . . . . . . . . . . . $70,000.00 

Year 1918, the sum of One hundred 
twenty-five thousand dollars . . . . $125,000.00 

Year 1919, the sum of One hundred 
thirty thousand dollars . . . . . . . . . . 130,000.00 

Year 1920, the su1n of One hundred 
thirty thousand dollars . . . . . . . . . . 130,000.00 

Year 1921, the sum of One hundred 
thirty-five thousand dollars . . . . . . 135,000.00 

Total $5,90,000.00 

Jersey City, Jan. 2, 1916. 

Attest: 

THOMAS HARRINGToN's SoNs Co., 
By JAMES J. HARRINGTON, Pres. 

556 Montgomery St., J. C. 

M. H. BROCKHURST, 
Secretary. 

(Seal) 

NOTICE-No unbalanced bids will be received or 
considered. 
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AGREEMENT OF SURETIES ON OTHE R SIDE. 

THIS AGREEMENT made between National 
Surety Company of New York, a corporati on au-
thorized to do business in New Jersey, Surety for 
THOMAS HARIUNGTON's SoNs COMPANY of the first 
part and the Mayor and Aldermen of Jersey City 
of the second part. 

WITNESSETH: that the party of the first p art for 
and in consideration of the acceptance of the above 
proposal of the s.aid THOMAS HARRINGTON'S SONS 
COMPANY by the party of the second part, and for 
the further consideration of one dollar to them 
paid by the part y of th e second part, the receipt 
whereof is hereby acknowledged, agrees that the 
said THOMAS HARRINGTON'S SoNs COMPANY within 
ten days after n oti ce by mail or otherwis e so to 
do shall and will execute and deliver a contract, 
based upon said proposal and the Specifications 
for the work contemplated therein, with the party 
of the second part, to do all the work and furnish 
all the materials required by said pro p osal and 
Specifications., which contract shall be in the form 
in common use by the party of the second part 
and shall contain such tenns and conditions as are 
usuall y required in contracts :piade by the party of 
the second part, and as may be required by the 
Law Department or any member ther eof of the 
party of the second part; and further that the 
party of the first part shall within ten days after 
notice by mail or otherwise so to do, execute and 
deliver to the party of th e second part , the bond 
or bonds required to be annexed to such contract, 
in the penal sum of FIFTY THOUSAND ($50,000.00) 
dollars cond ition for the faithful performance of 

' such contract, or such condition as may be re-
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quired by the specifications, by the said THOMAS 
HARRINGTON'S SONS COMPANY. 

And the party of the first part further agrees that 
if the said THOMAS HARRINGTON'S SoNs COMPANY 
shall neglect or refuse to execute such contract and 
bond within said tin1e, or if the said party of the 
first part shall neglect or refuse to execute and 
deliver said bonds within such tim .e, we, the 
said party of the first part will, upon demand, 
pay to the Mayor and Aldermen of Jersey City 
the sum of Five Thousand Dollars or such 
amount of money as it may necessarily expend in 
doing the work and furnishing the materials neces-
sary therefor, specified in said specifications, or 
may be obliged to pay any higher bidder to whom 
the contract may be awarded, over and above the 
amount which it would have been required to pay 
to the said THos. HARIUNGTON's SoNs Co. had said 
Tnos. HARRINGTON's SoNs Co. executed such con-
tract and bonds and performed the work and fur-
nished the materials required thereby. 

Witness our hands and seals the 27th day of De-
cember, 1916. 

Attest: 

NATIONAL SURETY COMPANY, 
By FRANK w. STUCKY, 

Res. Vice-Pres. 

(Seal) M. O'LEARY, 
Res. Asst. Secy. 

This proposal 1nust be enclosed by itself in a 
sealed envelope properly endorsed and directed. 
A Certified Check accompanying this Bid will be 
accepted in place of Bond. 
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State of .. _I ew Jersey, l 
County of Hudson, J ss.: 
City of Jersey City, 

On this 27th day of December, 19'16, before 1ne, 
the subscriber, a Notary Public duly commissioned 
and sworn, personally ca1ne M. O'Leary, who, 
being by me duly sworn, on h is oath, saith: That 
he is the Res. Asst. Secy. of the NATIONAL SURETY 
COMPANY of the State of New York, and that h e 
resides in the City of Jersey City, N. J.; that he 
knows Frank W. Stucky, Resident Vice President 
of the NATIONAL SuRETY COMPANY, and he knows, 
too, the corporate seal of the said Company; that 
the seal affixed to the foregoing instrument is such 
corpo rate seal; and it was affix ed by the said Res. 
Vice-Pres. and the said instrument sign ed by the 
said Res. Vice-Pres. as Res. Vice-Pres. of said Com-
pany, attested by deponent as Res. Asst. Secy. by 
order of the Board of Directors of said Company 
in deponent's presence as the voluntary act and 
deed of said Company, that said Company has 
duly complied with all the require1nents of Chap-
ter 134 of the Laws of the Stat e of New Jersey of 
the year 1902; that the good available assets of the 
Company exceed its liabil it ies, as such liabilities 
are ascertained in the manner provided in said 
Chapter; that the NATIONAL SURETY CoMPA~Y is 
duly incorporated under the laws of the State of 
New York; and is authorized by the laws of that 
State and under its charter to become surety on 
bonds and ob li gations such as are men tioned in 
said Chapter; and has on deposit with the Super-
intendent of Insurance of the State of New York, 
e:ood securities worth at par and at 1narket value 
~t least Two Hundred Thousand Dollars ($,200,000) 
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held for the security of its obligations and has a 
fully paid up, safely invested, and uni1npaired 
capital of Three Million Dollars; and said Com-
pany has appointed the Commissioner of Banking 
and Insurance of New Jersey and his succ essor in 
office as its true and lawful Attorney in the State 
of New Jersey, upon whom process of law can 
be served, and has filed in the office of the Con1-
missioner of Banking and Insurance, a writt en in-
stru1nent duly signed and sealed, certifying such 
appointn1ent, together with the resid ence and office 
of such Attorney, within the State of New Jerse y ; 
and that the fallowing is a true copy of a By-Law 
duly adopted by the Board of Directors of the 
said NATIONAL SURETY COMPANY on the 6th day of 
February, 1912, at a regular Meeting, to wit: 

ARTICLE XIII. 

SECTION 1.- Signatures required. - All bonds, re-
cognizances, or contracts of indemnity , policies of 
insurance, and all other writing,s obligatory in the 
nature thereof, shall be signed by the President, 
a Vice-President, a Resident Vice-President, or 
Attorney-in-Fact, and shall have the seal of th e 
Company affixed thereto, duly attested by the Sec-
reta ry , and Assistant Secretary, or Resident Assis-
tant Secretar y . All Vice-Presidents and Resident 
Vice-Presidents shall each have authorit y to sign 
such instruments, whether the President be abs ent 
or incapacitated, or not , and the Assistant Secre-
taries and Resident Assistant Secretaries shall each 
have authority to seal and attest such instrum ents, 
whether th e Secretary be absent or incapacitated, 
or not; and the Attorne ys-in-Fact shall each have 
authority, in the discretion of such Attorneys-in-
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Fact, to affix to such instrum en ts an in1pr ession 
of the Compan y 's seal, wheth er th e Secre tar y b e 
absent or incapacitated, or not, or to a tt ach th e 
individual seal of the At torn ey -in-Fa ct theret o, or 
to use the scroll of the Attorne y-in-Fac t , or a 
wafer, wax or other similar adhesi ve su bst an ce 
affixed thereto, or a seal of pap er or oth er sin1ilar 
substance affixed thereto by n1ucilag e, or oth er ad -
hesi ve substance, or used th e wo r d "Seal " or th e 
letters "L. S." opposite th e sign at ure of su ch At-
torneys-in-Fact , as the cas e ma y b e. 

Sworn and subscribed in the City 
of Jerse y Ci ty in the Count y of 
Hudson and State of N. J. this 
27th day of Dece1nber , A: D. 19116, 
be fore 1ne a Notar y Publ ic dul y 
cmnmissioned and sw orn. 

M. O'LEARY, 
Res. Ass t. Secy. 

ALBERT R. HASBROUCK, 
Notar y P ublic 

of New Je r sey. 

BOARD OF COMMISSIONERS ; 

JERSEY CITY, ~J. J. 

SPECIFICATIONS 

FOR THE 

COLLECTION .AND B.EMOV AL OF ASHES. GAR-
BAGE and KITCHEN REFUSE , and Vl AST E PA-
PE R, FROlvI ALL TH E STR EET S OF JE RS EY 
CITY. N. J., FOR THE PERI ODS HER EIN AF TE R 
STATED. 
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SEALED BIDS OR PROPOSALS. 

Sealed bids or proposals for the work named in 
these specifications will be received by the BOARD 
OF COMMISSIONERS in the City Clerk's Office in the 
City Hall, Jersey City, New Jersey, on the date 
advertised for receiving bids, at which time and 
place the said bids will be publicly opened and 
read. 

The award of contract if awarded will be made 
to the lowest responsible bidder with adequate se-
curity as soon thereafter as practicable. The per-
son or persons to who1n said contract may be 
awarded will be required to attend at the office of 
the Corporation Attorney with the sureties offered 
by him or them and execute the contract in con-
formity with these specifications within five days 
from the date of service of notice to the effect that 
the contract has been awarded and the sureties 
accepted; in case of failure so to do he or they 
will be considered as having abandoned it and in 
def a ult to the City. 

BIDDERS shall have the option of submitting bids 
for the carrying out of the terms of the contract 
either for the period fron1 January 15, 19t7, to 
November 30, 1917, or for the carrying out of the 
tern1s of the contract for the period from January 
15, 19'17 to November 30, 19,2,1. If a bidder desires 
he may sub1nit bids for both periods. 

THE BIDDERS must subn1it with their proposal 
surety in the sum of $5,000 as a bond or sureties~ 
agree1nent for the execution of the contract. The 
said surety of $5,000 will be in addition to the 
bond in the penal sun1 of $50,000 which will be 
required for the faithful perforn1ance of the con-
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tract. The $5,000 surety accmnpanying the pro-
posal will be cancelled upon the execut ion and ac-
ceptance of the contract. 

Whenever in these specifications the word 
"STREET" is used the term includes all public h igh -
ways, avenues, streets, lanes, alleys, and places 
w ithin the limits of Jersey City. 

Whenever in these specifications the word "CON-
TRACTOR" is used it signifies the person or persons 
to whom the contract is awarded, together with 
his employees. and outfit, for the uses and purposes 
hereof. 

SECTION 1.- During the tern1 of the con trac t the 
contractor shall call regularly twice during each 
week at all stores, dwellings, hotels, res taurants, 
fire hous:es, schools, hospitals, all mun ic ipal build -
ings, office buildings and all other bui ldings, and 
carefully collect and re1nove in a quiet and clean ly 
manner all the ashes, garbage and kitchen refuse 
that may be offered him or delivered to him or 
p laced in vessels or receptacles at the curb in fr ont 
of any of the hereinb ef.ore enu1nerated buildings. 
The said vessels or receptacles shall be entirely 
emptied, if practicable, and shall be carefully 
handled, n ot b anged. Only such receptacles as 
con form to the following provision of ordinance 
adopted by the Board of Street and Water Com -
n1issioners in April, 1912-HThat hereafter all 
ashes or garbage deposited on the side walk shall 
be placed in a round or barrel-shaped receptacle 
of iron in usable condition, not less than ten in-
ches nor more than twenty -six inches high and not 
less th an nine inches nor more than eighteen in-
ches in diameter" shall be returned uninjured to 
the place where found without dan1age either to 
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the receptacle, to the sidewalk, or premises , or 
ground about or around the same. 

SECTION 2.- The contractor shall conform in all 
respects with Chapter 253 of the Laws of 1913, page 
479, commonly known as the "Eight Hour W ork-
day Law", and shall not violate any of the provi-
sions thereof and , if under extraordinary circum-
stances it shall become necessary for the workmen 
employed by the said contractor to work more than 
eight hours per calendar day, the said cont r actor 
shall keep a separate account of th e number of 
hours in excess of eight hours which his said em-
ployees shall work and shall hand such account to 
the inspector for the removal of ashes and garbag e 
on· the day following such work and shall p ay his 
said employ ees for such ex tra work within two 
weeks . of the doing of such work and in default 
thereof, upon the certification by the said inspec-
tor of th e collection of ashes and garba ge, th e said 
Board of Com .mission ers shall deduct such extr a 
c01npensation from th e moneys du e said contrac-
tor, and in addition thereto shall fin e th e said con-
tractor the penalt y set out in said statut e, deduct-
ing th e sam e fr01n an y mone ys coming due to him. 
The said contr actor may work his said emplo y ees 
eight hours during the hours betw ee n five A. M and 
eight P M and shall cau se no int erf er en ce or an -
no ya nc e to household ers or other int er ests, tr affic 
or pedestrians at an y time. 

SECTION 3,.-U pon the award of th e con tr act th e 
contractor shall file in th e office of th e Dir ec tor of 
Str ee ts and Public Im prov ements of th e City a 
writt en designation of th e rout es to 1be followe d 

· by him in making th e coll ec tion and re m ov al of 
ash es, garbage, kitch en r efus e and w as te p ap er . 
No departur e th er efr om sh all be allo we d . 
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SECTION 4.-A ll sweep ings and refu se fron1 res i-
dences and places of bu siness, other than dirt or 
waste p aper and excep t as li1nite d by Section 12 
of these spec ificat ions, shall be classifi ed as ashes 
and garbage and removed as such. 

SECTION 5.-The con tractor will be required . to 
r em ove all waste paper or paper boxes and rags 
wh ich ar e f ound in receptacles or properly tie d in 
bundles or deposi ted in bags furnished by the re si-
dent or own er of sa id property p laced a t the curb . 

SECTION 6.-All was te paper thus collected by 
th e con tr acto r w ill not be allowed to he du1npcd 
either up on p r iva te or public prope rt y fron1 which 
they m.ay be b lown upon th e pub lic thoro ughfares . 
Su ch pa p er sha ll b e so carr ied fr om the point of 
collect ion to the du111p ing ground that it may not 
be blow n fro n1 th e ve h icl e. 

SECTION 7.-T h e veh icle s us ed by the cont r ac tor 
un der th ese spec ificat ions shall bear on each side 
in fr on t, an d on th e rea r , di stin ctly disce r nible, 
the n un1b er of each veh icle, on a sign of iron (con -
tin uou sly at tach ed to the vehicle) w ith a blue 
ena 1nel backgro un d wi th white figures, six (6) 
inc hes h igh by five (5) in ch es broad, and the saine 
shall be distinctly discernible u nder all condit ions 
and a t all t in1cs. Th e n ame of the con tractor shall 
a ls o be pl aced on each veh icle and be dis tinctly 
discer ni ble at all ti1ncs . All the vehicles used un -
der these spec ificatio ns sha ll al so be fitted at all 
tin1es with su itab le side pieces, and canvas covers 
prope rl y and permanen tly secured to each veh icle, 
ready at all ti111es to be used as a cover over the 
top of the load, and sufficient in size to avo i<l scat -
tering and li tte r ing the streets with ashes, gar bage 
and kitchen r efuse and waste paper, el al. All the 
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en1plo y ees of the contractor under this . contract 
(superintendents, drivers, and helpers, et al.) shall 
at all times be courteous to citizens and others, and 
shall not use loud or profan e language or be 
boisterous or noisy, and shall wear a metal badge, 
circular in shape, 2½ inches in diameter with a 
plain Roman numeral thereon not less than ¾" 
high, breadth in proportion , also with the initial 
of the contractor thereon; th e said badge shall be 
worn continuously and conspicuously by said em-
ployees w:hile on duty. 

SECTION 8.- All ashes, garbage and kitchen 
refuse, and waste paper coll ected by the contrac-
tor under this contract shall be remov ed at onc e 
to such place or pla ces as the contractor ma y have 
authority to use for a dumping ground. 

SECTION 9.- The contractor in coll ecting , ren1o v-
ing and dumping all ash es, garbag e and kitch en 
re fuse and waste pap er shall not vi olat e th e 
Health Laws, City Ordinances, or c01nmit tr espass 
and shall protect the public health. 

SECTION 10.- The contractor must furnish at his 
expens e, c01npetent labor, and all rnat erials , sui t-
able vehicles, etc., necessar y for the faithful carr y -
ing out and compl eting the contract. 

SECTION 11.- Th e contractor shall not subl et the 
work or an y portion th ere of, or assign this con-
tract , exc ept with the cons ent of the BOARD OF 
COMMISSIONERS ex pre ss ed by r esolution of th e 
Board. 

SECTION 12.- In the collection of ash es and gar-
ba ge, it shall no t includ e th e r em ova l of any wast e 
p ap er, rubbish or r efu se b elon ging to or r esulting 
frmn th e con struction, alt eration, or r epair s to an y 
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buil din g or sidewal k, neit her sha ll it include ashes 
or ref u se wh ich may be th e res ult of the manu -
fact u re of an y m a terial; neither sha ll the collecti on 
be r equi r ed of steam ashes fr on1 fac tori es and 
m anu f actu rin g, esta bl ish1n en ts or c0111n1er cial 
plant s. 

SECTIO~ 13.-If th e wo rk to be done un der these 
specifica ti ons and th e con tr act to be en ter ed in to 
shall be ab an don ed , or if the con tract to be en -
te r ed in to sh all b e assign ed , except as h er ein speci -
fied, or if any tiin e th e Inspector of the Collec tion 
of Ash es an d Gar b ag e sha ll be of op in ion and 
sha ll so cer tify in wri ting to the BOARD OF COM-
MISSIONERS OF JERSEY C ITY th at th e said wo rk, or 
any p ar t th ereof, is unn ecessarily de layed, or that 
the said con tr act or is w ilfu lly violating any of the 
condit ions or coven ant s of th ese specifications, or 
of sai d con tra ct , or exec u tin g sai d contract in b ad 
f aith, sa id Bo ar d sh all ha ve th e power to notify 
the con tr act or to di sco nti nue all wo r k or any pa r t 
thereo f u n der th ese speci ficatio ns and thereup on 
the con tracto r sha ll cease to con tin u e sa id w ork or 
such p ar t th er eof as th e Boa r d 1nay designa te and 
the sai d Board shall thereupon h ave power to con1-
plete th e wo rk an d p rov id e all m aterials and labor 
nece ssary th er efo r an d ch arge th e ex pense of the 
saine to th e contractor and the expense so charg ed 
will b e deduct ed and pa id by the City out of any . 
n1oney s th en du e or such 111on eys as may at any 
tiin e th ere afte r becom e du e to th e contrac tor under 
and by virt ue of thi s agree 1nen t or any pa r t ther e-
of; an d in case such expense is less tha n the stun 
wh ich wo ul d have b ee n payab le under th is con-
tract if the sa 111e had been con1plctcd by th e con-
tractor the n the said con tr actor sh all be entitl ed 
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to receive the difference; and in case such sum 
shall exceed the amount payable as aforesaid then 
the contractor shall pay the a1nount of such excess 
to the City on notice from said Board of the excess 
so due. 

SECTION 14.-Said Board shall have authority of 
direction and regulation of, in, or about dumping 
grounds and collection vehicles while in transit, 
and means and 1nethods employed hereof as far 
as the requiren1ents, terms and conditions of this 
contract apply. 

SECTION 15.-The contractor may and shall have 
the right, privilege and authority to enter upon and 
use the property owned by the Mayor and Alder-
men of Jersey City situated at Droyer's Point and 
also at the foot of Yale A venue, at the South Cove, 
and the property of the City in Blocks 602 and 
603, on the Official Assessment Map of Jersey City, 
for the purpose and use of dumping or depositing 
thereon the ashes, garbage, sweepings, refuse and 
all other matter to be collected and disposed of 
under these specifications; provided, however, that 
the property last mentioned may be used for such 
purpose for only, one year from the date of the 
contract. 

PAYMENTS. 

1. Pay1nents will be made semi-monthly upon 
the certification of the same by the Chief Engineer 
as certified to him by the City Inspector in charge 
of the collection and removal of ashes, garbage , 
kitchen refuse, and waste paper, that the work and 
requirements hereof have been carefully and com-
pletely performed under and in accordance with 
these specifications in sums not less than five hun-
dred do!Iars ($500.) jn cash. 
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BOND. 

1 . The contractor or contractors to whom the 
contract shall be awarded, to give either a bond 
in legal f onn of a surety company authorized to 
do business by and operating in accordance with 
the Laws of the State of New Jersey or a certified 
check; or by the consent in writing of two (2) 
responsible real estate owners of Hudson County, 
that they will become surety in the sum of Fif ty 
thousand dollars ($50,000.) for the faithful per-
for1nance of the contract, which two (2) respon-
sible sureties 1nust qualify under oath that they 
are each worth the penal sum of said bond, and 
which said bond shall be cancelled and certified 
check returned (upon the con1pletion of the work 
required to be done under these specifications and 
the contract to be awarded), provided, that when 
a bond other than a surety Compan y bond is given, 
the form of the said bond shall be approved by the 
Corporation Counsel, and the sufficiency of th e 
surety approved by the City Comptroller. 

NOTICE TO CONTRACTORS. 

PROPOSALS WILL BE SUBMIT TED AS FoLLows, Viz .: 
1. •lu~ for the re111oval of Ashes, Garbage and 

Kitchen Refuse, and waste Pa pe r without separa-
tion. 

A. It is understood that the term ''iGARBAGE AND 
KITCHEN REFUSE" is intended to include matter 
which was purposed for fo od, which would include 
decaye d or rejected vege tables or meals. Recep-
tacles or packages which contajn food, meats or 
vegetables need not be accepted. 

B. Proposals will not be received later than the 
tin1e fixed in advertisement. 
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Ex·hibit P-1, Aun ex ed lo. Complaint. 

C. Bidders must state prices in writing as well 
as show them in figures. 

D. PFoposals must he made on blank forms oh-
tait1ed at the OFFICE OF THE CHIEF ENGINEER .. 

E. The Sureties' Agreement must be properly 
signed and acknowledged . 

F·. Any pToposals rrot conforming with all these 
:requiremen.ts will he deemed inf orm 1al and re-
j'ected. 

G. The contract will be required to furnish a 
statement with WEEKLY REPORT, of the number of 
loads of ashes, garbage and kitchen refuse, and 
waste paper, re1noved either separately or colle c-
tively. 

If there is any dispute as to what shall be classi-
fied as ~'ASHES AND GARBAGE," ' etc., under the terms 
of these specifications, and meaning and intention 
shall be determined by the INSPECTOR FOR THE RE-
MOVAL oF SAID AsHE:s AND GARBAGE, &c. 

Bidders shall hav e the option of submitting bids 
for the carrying out of the terms of the contract 
either for the period of one y ear from January 
15th, 1'917, to November 3it)th, 19117, or a bid for 
the carrying out of the terms of the contract for 
the period from Januar y 15th, 1917, to N ov emb er 
30th, 19·21. If a bidder desires he may submit 
bids for both periods. 

35 

ADJswev · of Besson, Re ·ceiv.er . 

NEW J ERSEY SUPR EME COURT. 

(F il ed J u l'y 28, 1921.) 

THE MAYOR ANU. ALDERMEN OF J ER-
SEY CITY, a Ill.lHuicipal ~or p or a-

Pl ain ti ff, 

v. 
THOMAS H AR'Rl'NGTON' s SoNs Ce)M -

PANY, a corp or ation , an d NA-
TIONAL SuRETY CoMPANY, a cor -
porati on , 

Defenda n ts . 

A ctiom ait Law . 

A nswer of J. \V. 
Ru fus Hesson, 
R eceiver of 
T'homas H ar -
r ing-tom'.s Sons 
Co. 

Th e defe n d an t J . Vv. Ru fu s, Bes s0n, , Rece iver of 
th e· defe1:1da111.t Th on1:a:s H a:i;-ring,ton's So.ns C@,. an-
swe r ing th e com p la int says : 

F IR ST D EFENSE TO F IRST AND S.ECONl'> COUNTS. 

1. This d efe nd an t w ill obj ect th at the c01n-
p laint discl os es no ca u se of action . 

(a ) Th e pl ain ti ff h ad not sustai n ed any loss at 
th e time th is a cti on w as br oug h t. This action is 
pre m atur ely hro u gh t. 

(b) Th e pl ain tiff h ad n o r ight. 111nder the con-
tr act mad e by it w it h the Thomas Harril!.llgion's 
Son s Co .. , to en ter in to a eontract with N. Sca tu-
or chi o & Sons as set f orth in th e c01n l1)1la.init~ on any 
ab an don1n ent or u n n ecessari ly delay ing of th e 
wo rk u n d er the co n tr act ente r ed in to by · th e 
Th om as H arrin gton 's Son s Co . wi th th e pl ai n tiff; 
u pon any su ch ab and on m ent o.r unnecess ar ily de-
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Answer of Besson, Receiver. 

laying, the plaintiff should have c01npleted the 
work to be done under said contract made by said 
Thomas Harrington's Sons Co. with the plaintiff, 
under the provisions of Section 13 of the specifi.ca-
tions annexed to and made part of said contract, 
so made by the said Thomas Harrington's Sons 
Co. with the plaintiff. 

FIRST DEFENSE TO FIRST COUNT. 

1. This defendant admits paragraph one of the 
first count. 

2. This def end ant admits paragraph two of the 
first count. 

3. As to Paragraph Three, defendant ref crs to 
the said contract and specifications for the true 
construction of the same. It denies that plaintiff 
had the right on an abandonment of the work un-
der said contract, or on an unnecessarily delaying 
of the said work, by the said Thomas Harrington's 
Sons Co. to act as stated in said Paragraph Three. 

4. Def end ant admits that the said Thomas Har-
rington's Sons Co. commenced the performance of 
the said contract and the specifications forming 
part thereof, and that it partially performed said 
work; but denies that it abandoned the said work 
under the said contract and thereafter performed 
none of the conditions, covenants or agreements, in 
and by said contract agreed to be performed by 
said company. 

5. This defendant -denies that notice was given 
as stated in Paragraph Five. It admits that plain-
tiff entered into and executed a new contract with 
N. Scatuorchio & Sons Co. as stated in Paragraph 
Five, and for the amount as therein stated. It de-
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Answer of Besson, R eceiuer. 

nies all of Parag;raph Five not hereby expressly 
admitted. 

6. This def end ant den ies Paragraph Six. 

SECOND DEFENSE TO FIRST COUNT. 

1. This defendant avers that the said Thon1as 
Harrington's Sons Co. perfonned all of the condi-
tions and obligations imposed upon it by the terms 
of said contract, specifications or other obliga tions 
until the plaintiff compelled it to cease the work 
under said contract. 

THIRD DEFENSE TO FIRS T COUNT. 

1. This defendant avers that the plaintiff vio-
lated Section 13 of the specifications annexed to 
and m.ade part of the contract made with the 
plaintiff and said Thom ,as Harrington's Sons Co., 
in that instead of the plaintiff comple ting the work 
to be done under the said contract, it awarded a 
contract for the doing of said work to said N. 
Scatuorchio & Sons Co. 

FOURTH DEFENSE TO FIRST COUNT. 

This defendant avers that the plaintiff in invit-
ing bids for the perform .ance of the uncompleted 
work under said contract, exacted a ·bond from 
bidders in a sum g;reatly in excess of $50,000 name-
ly, in the sum of $268,000. This kept contractors 
from bidding for the completion of the work 
und er the said contract so made by the plain-
tiff with the said Thomas Harrington's Sons 
Co. and induced and cnmpelled bidders to name 
a price for the completion of said work under 
said contract greatly in excess of what other-
wise would have been named. Such action 
was in violation of Section 13 of the specifications 
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Answer of Besson, Receiver: 

annexed to and made part of the contract made 
by plaintiff and said Thomas Harrington's Sons 
Co. 

FIITH DEFENSE 'ro FIRST Co u NT. 

The said contract made with said N. Scatuorchio 
& · Sons Co. for the completion of the w10rk under 
said contract, represent~ a large profit to the said 
Scatuorchio & Sons Co. and a profit in excess of 
$55,708.15, in violation of Section 13 of the said 
specifications. 

SIXTH DEFENSE TO FIRST COUNT. 

This defendant avers that the reasonable cost of 
the con1pletion of the work to be done under sai<l 
contract so made with plaintiff and Thomas Har-
rington's Sons Co. would represent an expense to 
the City of no more than $5,5,,708.15,. 

DEFENSES TO SECOND COUNT. 

The first, second, third, fourth, fifth and sixth de-
fenses to the first count are here repeated as de-
fenses respectively, to the second count. 

MARSHALL VAN WINKLE , 
Attorney for J. W. Rufus Besson, Re ceiver . 
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Answer of National Surety Company. 

NEW JERSEY SUPREME COURT. 

(Fi led Aug. 3, 1921.) 

THE MAYOR AND ALDERMEN OF JER-
SEY CITY, 

Plaintiff, 
10 

v. Action at Law. • 
TH OM AS HARRINGTON's SoNs Co. 

and NATIONAL SURETY Co., 
Def end ants. 

~"I~ 

The defendant, National Surety Company, a 
CiOrporation , having an office in Jersey City for 
the transaction of business in New Jersey , an-
swering the complaint says: 

FIRST DEFENSE TO FIRST AND SEC ON D COUNTS. 

1. This defendant will object that the oom-
plaint discloses no cause of action. 

(a) The plaintiff had no t sustained any loss at 
the time this action was brought. Thi s. aotion is 
p,rematurely brought. 

(b) The plaintiff had no right, under the con-
tract made by it with the Thomas Harrington's 
Sons Co., to enter into a contract with N. 
Scatuorchio & Sons as set forth in the complaint , 
on any abandonment or unne cessarily delaying: of 
the work under the contract entered in to by the 
Thomas Harrington's Sons Co. with the plaintiff; 
upon any such abandonment or unnecessa.rily de-
la ying, the plaintiff should have completed the 
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Answer of National Surety Company. 

work to be done under said contract made by said 
Thon1as Harrington's Sons Co: with the plaintiff, 
under the provisions of Section 13 of the specifi-
cations annexed to and made part of said con-
tract, so made by said Thomas Harrington's Sons 
Co. with the plaintiff. 

FIRST DEFENSE TO FIRST COUNT. 

1. This defendant admits paragraph one of the 
first count. 

2. This defendant admits paragraph two of the 
first count. 

3. As to paragraph three, _ def end ant refers to 
the said contract and specifications for the true 
construction of the same. It denies that plaintiff 
had the right on an abandonment of the work 
under said contract, or on an unnecessarily delay-
ing of the said work, by the said Thomas Har-
rington's Sons Co. to act as stated in said para-
graph three. 

4. Defendant admits that the said Thomas Har-
rington's Sons Co. com1nenc.ed the performance 
of the said contract and the specifications forming 
part thereof, and that it partially performed said 
work; but denies that it abandoned the said work 
under the said contract and thereafter performed 
none of the conditions, covenants, or agreements, 
in and by said contract agreed to be performed 
by said company. 

5. This def end ant denies that notice was given 
as stated in paragraph five. It admits that plain-
tiff entered into and executed a new contract with 
N. Scatuorchio & Sons Co. as stated in paragraph 
five, and for the amount as therein stated. It de-
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Answer of National Surety Company. 

111es all of paragraph five not hereby expressly 
admitted. 

6. This defendant denies paragraph six. 

SECOND DEFENSE TO FIRST COUNT. 

1. This defendant avers that the said Thomas 
Harrington's Sons Co. performed all of the con-
ditions and obligations imposed upon it by the 
terms of said contract, specifications, or other obli-
gations, until the plaintiff compelled it to cease 
the work under said contract. 

THIRD DEFENSE TO FIRST COUNT. 

1. This defendant avers that the plaintiff vio-
lated Section 13 of the specifications annexed to 
and made part of the contract made with the 
plaintiff and said Thomas , Harrington's Sons Co., 
in that instead of the plaintiff completing the wo;rk 
to be done under the said contract, it awarded 
a contract for the doing of said work to said 
N. Scatuorchio & Sons Co. 

FOURTH DE:FENSE TO FIRST COUNT. 

This defendant avers that the plaintiff in invit-
ing bids for the performance of the uncompleted 
work under said contract, eX;acted a bond from 
bidders in a sum greatly in excess of $50,000, 
namely, in the sum of $268,000. This _kept con-
tractors from bidding for the completion of the 
work under the said contra.ct so made by the 
plaintiff with the said Thon1as Harrington's Sons 
Co. and induced and compelled bidders , to na~e 
a price for the completion of said work under said 
contract greatly in excess of what otherwise would 
have been named. Such action was in violation 
of Section 13 of the specifications annexed to and 
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made part of the contract made by plaintiff and 
said Thmnas Harrington 's Sons Co. 

FIFTH DEFENSE TO FIRST COUNT. 

The said contract made with said N. Scatuorchio 
& Sons Co. for the completion of the work under 
said contract represents a large profit to the said 
N. Scatuorchi.o & Sons Co. and a profit in excess 
of $55,708.15, in violation of Section 13 of the said 
specifications. 

SIXTH DEFENSE TO FIRST COUNT. 

The def end ant avers that the reasonable cost 
of the completion of the work to be done under 
said contract so made with plaintiff and Thomas 
Harrington's Sons Co. would represent an expense 
to the City of no more than $56,708.15. 

FISK & FISK, 

Attorneys for Defendant 
National Surety Company . 

43 

Reply. 

(Filed August fi, 1921.) 

NEW JERSEY SUPREME COURT. 

THE MAYOR AND ALDERMEN OF J ER-
SEY CITY, 

Plaintiff, 

lJ. 

.J. RUFUS BESSON, Receiver of 
Thomas Harrington's Sons 
Company and National Sure ty 
Company, a corporation, 

Defendants. j 

Action at Law . 

The plaintiff, The Mayor and Ald ermen of Jer-
sey City, replying to the answer of the Nat ional 
Surety Company, one of the defendants herein , 
says: 

1. It denies each and every allegation set forth 
in the answer. 

JOHN Mn.TON , 

Attorne y for Plaintiff. 
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Reply. 

(Filed August 8, 19,21.) 

NEW JERSEY SUPREME COURT. 

THE MAYOR AND ALDERMEN OF JER-
SEY CITY, a municipal corpora-
tion, 

Plaintiff, 

v. 
J. W. RUFUS BESSON, Receiver of 

Thomas Harrington Sons' Com-
pany and National Surety Com-
pany, a corporation, 

Def end ants. 

Action at Law. 

Reply to Answer 
of J. W . Rufus 
Besson, Receiver 
of Thomas Har-
rington Sons. 
Company. 

Plaintiff denies every affirmative allegation con-
tained in the answer of J. W. Rufus Besson, Re-
ceiver of Thomas Harrington's Sons Company. 

JOHN MILTON, 
Attorney for Plaintiff. 

45 

Order Atnending Pleadings. 

(Filed July 14, 1926.) 

NEW JERSEY SUPREME COURT, 

HUDSON COUNTY. 

THE MAYOR AND ALDERMEN OF JER-
SEY CITY, a municipal corpora-
tion, 

Plaintiff, 

v. 

J. W. RuFus BESSON, Receiver of 
Thomas Harrington's S. o n s 
Cmnpany, a corporation, and 
National Surety Company, a 
corporation, 

Defendants. 

Action at Law. 

This matter coming on for trial before the Hon-
orable Willard W. Cutler and a jury in the Hud-
son Circuit on July 6th, 1926, and application being 
made at the trial by the plaintiff for leave to 
amend its complaint, it was during said trial, on 
motion of Charles A. Rooney, appearing for 
Thomas J. Brogan, attorney for _plaintiff, 

ORDERED that Paragraph Five of the First Count 
of the complaint be and the same is hereby amend-
ed to read as follows: 

5. On or about January 291th, 1920, the defend-
ants after notice to them, were present at special 
meeting of the Board of Commissioners of Jersey 
Cj ty, at which meeting plaintiff notified the de-
fendant Tho~as Harrington Sons Company that 

10 

30 

40 \ 



10 

20 

40 

46 

Order Amending Pleading 's. 

inasmuch as the said Thom.as Harrington Sons 
Cornpany had unnecessarily delayed and aban-
doned all work under the said contract , the said 
Thomas Harrington Sons Company should discon-
tinue all work thereunder, and that plaintiff would 
c01nplete the work to be -done under said contract. 
Plaintiff, thereafter, through its proper officers, 
servants and employees, completed, or caused to 
be completed, the work under the contract to the 
said Tho1nas Harrington Sons Company, which re-
mained unperforined and was unnecessarily de-
layed and abandoned at a total expense to the 
plaintiff for the completion thereof in the sum of 
three hundred thousand twenty-eight dollars and 
24/100 ($300,028.24). Said su1n of three hundred 
thousand twenty-eight and 24/ 100 ($300,028.24) 
dollars expended and incurred by the plaintiff 
exceeds all money in plaintiff' 's hands retained 
from money due to said Thomas Harrington Sons 
Company, and is greater than the sum which 
would have been payable to the said Thomas Har-
rington Sons Company under said contract if it 
had completely performed the same to the extent 
of fifty-five thousand seven hundred eight and 
15/100 ($55,,708.15,) dollars, which excess the plain-
tiff has paid as aforesaid, all by reason of the de-
f a ult and neglect of the said Thomas Harrington 

. Sons Company to perform said contract, and for 
which said defendants are liable to plaintiff by 
reason of said bond to the extent of fifty thousand · 
($50,000.00) dollars, besides interest thereon from 
the 21st day of November, 1921; and it is 

F 1uRTHER ORDERED that Paragraph Five of the 
Second Count be and the same is hereby amended 
to read as follows: 

That on or about January 29th, 1920, the de-
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fendant, Thomas Harrington Sons Company, after 
notice to it, was present at a special meeting of the 
Board of Co1nmissioners of Jersey City, at which 
rneeting plaintiff notified the defendant, Thomas 
Harrington Sons Con1pany, that inasmuch as the 
said Thomas Harrington Sons Company had un-
necessarily delayed and abandoned all work under 
the said contract, the said Thomas Harrington 
Sons Co1npany should discontinue all work there-
under, and that plaintiff would complete the work 
remaining to be done under said contract. 

Plaintiff thereafter, through its · proper officers, 
servants, and e1nployees, c01npleted, or caused to 
be completed, the work under the contract . to the 
said Thomas Harrington Sons Company which re-
1nained unperformed and was unnecessarily de-
layed and abandoned at a total expense to the 
plaintiff for the completion thereof of the sum of 
three hundred thousand twenty-eight and 24/100 
($300,028.24) dollars. Said sum of three hundred 
thousand twenty-eight and 24/100 ($300,028.24) 
dollars., so expended by the plaintiff exceeds any 
and all money in plaintiff's · hands retained from 
money due the said Thomas Harrington Sons 
Company, and is greater than the sum which would 
have been payable to the said Th9mas Harrington 
Sons C.01npany under the said contract if it had 
completely perf onned the sa1ne to the extent ·of 
fifty-five thousand seven hundred eight and 
15/ 100 ($55,708.15) dollars, and which excess 
the plaintiff has been obliged to expend and in-
cur, all by reason of the default and neglect of 
the said Thomas Harrington Sons Cmnpany in 
performing said contract, and for which the said 
defendant, Thomas Harrington Sons Company, is 
liable to the plaintiff by reason of its failure and 

Jersey State Library 
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neglect to properly perf orn1 the condition of said 
contract and specifications to the extent of fifty-
five thousand, seven hundred eight and 15/100 
($56,708.15) dollars; and it is 

FURTHER ORDERED that the demand 111 the end 
of the c01nplaint be and the same hereby is 
an1ended to read as follows: 

Judgment will be claimed upon the First Count 
in the sum of fifty thousand ($60,000) dollars, to-
gether with interest. Judgment will be claimed 
upon the Second Count in the sum of fifty-five 
thousand, seven hundred eight and 15/100 ($56,-
708.15), together with interest, and it is further, 
on application of the defendants, ordered that 
the defendants' answers be amended by a denial 
of the matter set up in the plaintiffs' amended 
complafnt. 

Signed July 12, 1926. 
WILLARD w. CUTLER, 

Judge . 

Postea. 

(Filed July 14, 1926.) 

NEW JERSEY SUPREME COURT, 

HUDSON COUNTY. 

THE MAYOR AND ALDE.RMEN OF JER-
SEY CITY, a municipal corpora-
tion, 

Plaintiff, 

v. 

J. W. RuFus BESSON, Receiver of 
Thomas Harrington's S. o n s 
Company, a corporation, and 
National Surety Company, a 
corporation, 

Def end ants. 

Action at Law. 

Postea . 

This case was tried before the Honorable W IL-

LARD W. CUTI.ER and a jury in the Hudson Circuit 
on July 6th, 7th and 8th, 1g:2:6. The c01nplaint 
and answers amended during trial. The jury after 
considering the evidence returned a verdict in 
favor of the plaintiff and against both def end ants 
and assess the damages of the plaintiff at the sum 
of fifty thousand ($50,000) dollars debt and four-
teen thousand three hundred twenty-four dollars 
and ninety-seven cents ($14,32:4.97) datnages, total 
of sixty-four thousand three hundred twenty-four 
dollars and ninety-seven cents ($64,324.97). 

Signed July 13, 1926. 

A true copy. 

WILLARD ,v. CUTLER, 
Judge. 

EDWARD J. KELLEHER, 

Clerk. 
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Judglllent. 

(Entered July 14, 19'26,.) 

NEW JERSEY SUPREME COURT. 

THE MAYOR AND ALDERMEN OF J ER-
SEY CrTY, a municipal corpora-
tion, 

Plaintiff, Action at Law. 
v. On Postea. 

J. W. RuFus BESSON, Receiver of 
Thomas Harrington's S o n s 
Company, a corporation, and 
National Surety Company, a 
corporation, 

Thomas J. 
Brogan, 
Attorney. 

$50,000.00 Debt 
14,324.97 Damages 

$64,324.97 
52.94 Costs 

$64,377.91 

A true copy. 

Def end ants. 

Judgment entered this 
fourteenth day of July, A. D. 
nineteen hundred and twen-
ty-six in favor of plaintiff 
and against the def end an ts 
for the su1n of fifty thousand 
dollars debt, and fourteen 
thousand three hundred and 
twenty-four dollars and 
ninety-seven cents damages, 
mak~ng a total of sixty-four 
thousand three hundred and 
twenty-four dollars and 
ninety-seven cents, and fifty-
two dollars and ninety-four 
cents costs. 

WM. s. GUMMERE, 
C. J. 

Eow ARD J .. KELLEHER, 
Clerk. 

51 
Case. 

NEW JERSEY SUPREME COURT, 

HUDSON CIRCUIT. 

Before.-Hon. WILLARD W. CuTLER, Judg;e, and a 
Jury. 

THE MAYOR AND ALDERMEN OF JER-

SEY CITY, a municipal corpora-
tion, 

Plaintiff, 

v. 

THOMAS HARRING,·.roN's SoNs CoM-
PANY, a corporation, and NA-
TIONAL SuRET'Y COMPANY, a 
corporation, 

D1efendants. I 
_) 

Jersey City, N. J., July 6, 1926. 

APPEARANCES: 

THOMAS J. BROGAN, Esq. (By Mr. Roo~EY), 
for the plaintiff. 

FISK & FISK, Esqs. (By M_r. ANDERSO~), for 
the defendant National Surety Co. 

MARSHALL VAN WINKLE, Es,q., for the de -
fendant Thomas Harrington's Sons 
Company. 

Mr . Rooney: I offer in evidence the specifica-
tion, contract and bond between Thomas Harring-
ton's Sons Company, and JeTsey City, dated Janu -
ary 24, 19117. 

Mr. Anderson: I object to the endorsement of 
the payments in ink on the back of the last sheet 
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Case. 

of the contract, which is evidently not part of the 
contract as executed, and I object to the specifica _-
tions on the front of the document offered as not 
being part of the c.ontrac.t as executed. There are 
specifications annexed to the entire contract. 

Mr. Rooney: I think your Honor could tell the 
jury to disregard the endorsements. 

The Court: The endorsements are not part of 
the contract? 

Mr. Rooney: No, sir. 
The Court: Then they should not go in. 
Mr. Rooney: But your Honor will accept the 

contract and specifications? 
The Court: Yes. 
Mr. Rooney: I off er then1. 
(Marked Exhibit P-1.) 
Mr. Rooney: I also offer contract dated March 

9, 1920, between the Mayor and Aldermen of Jer-
sey City, a·nd Michael Scatuorchio, party of the 
second part, for the removal of garbage from the 
date of the contract to November 30, 1922, in the 
sum of two hundred and sixty-eight thousand dol-
lars, bond and specifications attached. 

Mr. Anderson: I object to this for several rea-
sons. The first reason is that under the Commis-
sion Government Act it was provided that no con-
tract of this kind could be entered into without 
first advertising for competitive bids, and there 
has been no advertising for competitive bidding 
in this case. 

I object on the further ground that the require-
ments as to the bond have not been met. 

The Court: I think it may be offered. 
Mr. Anderson: Exception. · 
(Admitted and marked Exhibit P-2.) 
Mr. Rooney: Before offering the next exhibit 

53 

Maximilian T. Rosenberg, direct. 

I would like to ask leave to amend the cmnplaint 
to add the words: "Together with interest." 

Mr. Anderson: I object to the a1nend1nent so 
far as my client is concerned, to include the count 
for interest. 

Mr. Van Winkle: The receiver has no objec-
tion. 

The Court: I will allow the a1nend1nent. 
Mr. Rooney: Now I would like to off er in evi-

dence the interrogatories and the replies thereto. 
(Admitted and marked Exhibit P-3, Interroga-

tories.) 
(Exhibit P-4, Answers.) 
Mr. Rooney: I would like also to read to the 

jury the deposition of Mr. Maxin1ilian T. Rosen-
berg, taken by consent. I off er it in evidence. 

(Admitted and 1narked Exhibit P-5•.) 

(Read to jury, as f ollo,, ,s : ) 

"MAXIMILIAN T. ROSENBERG, sworn as a wit-
ness on the part of the plaintiff, testifies as fol-
lows: 

"Direct examinati_on by Mr. Rooney: 

"Q. You are a men1ber of the bar of New Jer-
sey? A. Yes. 

"Q. How long have you been actively practising 
your profession in New Jersey? A. I was admitted 
as an attorney November, 1881., and counsellor No-
vember Term, 1884. 

"Q. You were actively practising your prof es-
sion in Jersey City in December, 1919, and Janu-
ary, 19'2,()? A. I think so,-more or less actively. 

"Q. Do you recall, Mr. Rosenberg, in January, 
1920, having consulted with the city officials of 
Jersey City, concerning the performance of a con-
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~faximilian T. Rosenberg, direct. 

tract for the removal of garbage by Thmnas Har-
rington Sons Company? A. I have a general rec-
ollection on the subject. 

"Q. Would you refresh your recollection by re-
ferring to the 1ninutes of a meeting of the Board 
of Comn1issioners of Jersey City held on January 
29, 1920? A. If you will hand it to me, I will look 
at it. 

"Q. I show you a printed copy of the minutes. 
A. Yes; I remember that circumstance. 

"Mr. Rooney: I will ask to have the 
printed copy of the minutes of the 1neeting 
of the Board of City Commissioners marked 
for identification. 

"(Marked P-1 for identification.) 

"Q. You remember that meeting? A. My recol-
lection after reading that over, is that that is sub-
stantially correct. I am not sure that the remarks 
which are attributed to me there are absolutely 
true, but the proceedings seem to me to be correct 
In substance. 

"Mr. Rooney: I off er in evidence the min-
utes which have been Inarked P-1 for iden-
itfication. 

"Mr. Anderson: I object." 
The Court: Why did you object to this 
h .b.? ex I 1t. 

Mr. Anderson: These minutes were shown 
to Mr. Rog,enberg to refresh his recollection. 
After reading the , minutes he said he re-
Ine1nbered the circumstance. He testified 
from recollection after having read those 
minutes. The minutes are admissible. for 
that purpose. I object on the further ground 
that they have not been proved. 
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The Court: I will admit them. 
Mr. Anderson: Exception to your Honor's 

ruling. 

(Received In evidence and marked Ex-
hibit P-6.) 

"Q. Do you recall having attended that 1neeting 
of January 29, 19'20? A. I do. 

"Q. And were you there with Joseph Harring-
ton? A. Yes. 

"Q. Joseph Harrington at that time was presi-
dent of the Thon1as Harrington Sons Co1npany? 
A. That is my recollection. 

"Q. (Showing witness.) Did you at that meet-
ing offer this c01nn1unication ?' A. No. Mr. Har-
rington did. It is signed by Mr. Harrington and 
I think he offered it." 

Mr. Anderson: I ask that tha t be struck 
out, what the witness thinks. 

The Court: Did you make an objection 
then? 

Mr. Anderson: No, I did not. 
The Court: Then it may stand. 

"By Mr. Anderson: 

"Q. What is the nature of that paper? A. That 
is the state1nent by which he gave up the contract. 
It is the same statement as printed in the n1inutes 
as I recall. 

"lVIr. Rooney: I off er in evidence this 
communication from Joseph Harringt on, 
president of Thon1as Harrington Sons C0111-
pany, which has been 111arked P-2' for id en-
tification. 

"Mr. Anderson: I object to this · pap er 
being received in evidence." 
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The Court: Do you object? · 
Mr. Anderson: Yes. Mr. R9senberg sim-

ply said, "I think he offered it.'" 
The Court: I will admit it. 
Mr. Anderson: Exception. 
(Admitted and marked P-7 in evidence.) 

"By Mr. Rooney: 

"Q. Your appearance at this n1eeting of the City 
Commission on January 29, 19:20, was pursuant to 
a notice that you had received frmn the city offi-
cials? A. I don't remember receiving any notice. 
It seems to me that if any notice was received, it 
must have been by the Harrington Cmnpany. 

"Q. Do you remember seeing. such a notice? I 
show you a notice signed by Michael I. Fagen, di-
rected to Thomas Harring.ton Sons Company, dated 
January 28, 1920, and ask you if that is a copy of 
the notice? A. It is very likely that I saw that 
notice at the time. 

"Mr. Rooney: I ask that this copy be 
marked for identification. 

"(Marked P-3 for identification.) 
"Mr. Rooney: I offer P-3 for identifica-

tion in evidence. 
"Mr. Anderson: I object. I might state 

here with reference to this and other ex- • 
hibits offered, that this is a taking of testi-
timony by consent for the purpose of en-
abling Mr. Rosenberg to depart for 'Europe 
and not be present at the trial on July 6, and 
I reserve the right to object to all exhibits 
offered in evidence, among other reasons, 
for the reason that there is no official author-
ized at this hearing to receive or reject ex-
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hibits in evidence. I shall further object to 
their materiality and relevancy at the trial." 

Mr. Rooney: I off er Exhibit P-3 for iden-
tification in evidence. 

The Court: \,Vhat is your specific objec-
tion to this? 

Mr. Anderson: That it does not appear 
to be the original docun1ent because it does 
not bear the signature of Michael I. Fagen; 
it is shnply a typewritten signature. 

The Court: I will rule upon that later. 

"Q. Do you recall having appeared at the office 
of Com1nissioner Fagen in the City Hall on J anu-
ary 28, 1920, the day before this 1neeting? A. Yes; 
I recall that. 

"Q. You at that time conferred with John Mil-
ton, who was corporation counsel of Jersey City, 
and Com1nissioner Fagen, Director of Streets and 
Public Improvements, concerning the Tho1nas Har-
rington Sons' contract? A. There were two confer-
ences, as I now recall, on successive evenings-I 
think on two successive days. Mr. Milton, who was 
then Corporation Counsel, was ther e ; C01nn1ission-
er Fagen was there, and Mayor Hague was there 
part of the tin1e. 

"Q. Was Andrew Boyle, Supervisor of Ren1oval 
of Garbage of Jersey City, also present at any of 
these oonf erences? A. My impressjon is that he 
was there for part of one conference. That is all 
I can remember. 

"Q. You appeared at these conferences in behalf 
of Tho1nas Harrington Soi1s Company? A. I ap-
peared at the request of Mr. Joseph Harrington, 
who was at that time president of the Tho111as 
Harrington Sons Company. I re1nen1ber h(' cRllPd 
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for me at the office and we went up together. I 
went at his request. 

"Q. You stated at the meeting held January 29, 
1920: 'We are here to answer that notice.' Will 
you kindly tell me what notice you referred to? 

"Mr. Anderson: I object on the ground 
that anything that Mr. Rosenberg may have 
said or done at that meeting or at the con-
ference is not binding upon the Surety 
Company. 

"A. I imagine it must have been in answer to 
the notice which appears in the minutes. 

"Q. Copy of which has been marked P-3 for 
identification? A. I should say so. 

"Mr. Anderson: I ask that the answer 
be stricken out on the ground that it is not 
a statement of fact. It is a statement, as 
the witness puts it, of his 'imagination.'" 

Mr. Anderson: I renew that objection. 
The Court: I will allow it to stand. 
Mr. Anderson: Exception. 
::Mr. Rooney: May I now renew n1y off er 

of Exhibit P-3 for identification? 
The Court : I will allow it now. 
(Marked Exhibit P-8.) 
Mr. Anderson: Exception to the receiving 

of this exhibit. 

"Q. D II o you reca , at the conference in Commis-
sioner Fagen's office, that Andrew Boyle, Inspector 
of Garbage Removal in Jers ey City, was called into 
the office and that a report was submitted by him 
in your presence concerning the compliance of 
Thmnas Harrington Sons Company with their con-
tract? 

J',,f aximilian T. Rosenberg, dire<;t. 

"Mr. Anderson: I object upon the ground 
that it is not binding upon the Surety Cmn-
pany. 

"A. I do not remember. I re1ne1nber seeing 
Boyle there. 

"Mr. Anderson: Objection withdrawn. 

"Q . Do you recall Boyle having come into the 
office? 

"Mr. Anderson: Same objection." 

Mr. Anderson: My objection is that it is 
not binding upon the Surety Company. 

The Court: I think it is cmnpetent. 

"A. Yes. My recollection is that Boyle was there 
part of the time at the interview. 

"Q. Do you know what the nature of the con-
sultation was? 

"Mr. Anderson: :My objection, on be .half 
of the Surety Company to the entire line 
of testimony is that anything that :Mr. Rosen-
berg may have said or done at this consul-
tation or conference or commissioners' meet-
ing, is not binding upon the defendant, 
National Surety Company.". 

The Court: It may be answered. 

"A . I had been consulted a few days before, as 
I recall, by l\fr. Harrington concerning the situa-
tion, and about two days - I think it was - before 
this action by the Comn1issioners he called for 
me late one afternoon, around four o''clock, and 
we went up to the City Hall together. We then 
had a conference with Commissioner Fagen and 
Mr. Milton, and it 1nay have been that l\tlr. Boyle 
was pr esent for a ti1ne at that interview, or the 
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next one. The next interview-it might have been 
I think the following evening, or the evening be-
fore this meeting-the situation was that it was 
in January, a very severe winter, Mr. Harrington 
had a strike on his hands, and he had taken the 

10 contract at pre-war prices, and his cost for labor 
and 1naterials had risen to such an extent-to say 
nothing of the very hard winter, much snow and 
the strike-that he couldn't go on with the con-
tract; and these matters were stated to Commis-
sioner Fagen and Mr. Milton. Mayor Hague was 
present at either one or both of these conferences 
for a short timer--! now don't remember-and 
everyone realized the situation. It was generally 
realized that Harrington Company could not carry 

20 on the contract, and there was some discussion 
as to whether or not, there being some idea that 
an act would be passed that might permit the City 
to increase the compensation, they could carry 
on; and I think it was finally determined by Mr. 
Harrington that he could not carry on. The City 
was very anxious to take it over. Mr. Fagen was 
getting complaints all over about garbage re-
moval, and he admitted, I think,-! do not want 
to bind Commissioner Fagen by anything I say-

::il) . he admitted and everybody admitted that it was 
practically in1possible for the Harrington Com-
pany to keep on with this contract. There was 
some sort of understanding - the City could not be 
bound by it, but there was a sort of an understand-
ing that the City was not going to be unduly hard 
on the Harrington Company if they abandoned the 
contract at that li1ne so that a new contract might 
be passed and entered into with either them or 
other contractors at an advanced price. As the 
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proceedings of that meeting show, it was a pretty 
desperate situation. 

"Q. Joseph Harrington was present at these con-
ferences? A. Oh, yes . . 

"Q. It was at the last conference prior to the 
meeting of January 29., 1920, that this notice Ex-
hibit P-3 was given to Harrington? 

"Mr. Anderson: I object. The witness 
has testified that he does not know when 
that notice was given to Mr. Harrington. 

"The Court: He may answer. 

''A. I wnl say again that I don't ren1ember 
whether it was or was not given to him at that 
time. 

"Q. Do you know whether a notice was given to 
Harrington at that tiine? You were his attorney ? 
A. l was there as Mr. Harrington's attorney , but 
I don't remember now whether that notice was 
then given to hi1n or was given to him at a time 
when I was not there. My impression is that he 
got it, that he must have had it , but, Mr. Rooney, 
you are asking 1ne now' to testify to a 1natter 
which took place six years and a half ago. I am 
giving you what I re1nember, but I cannot reme1n-
her when that notice was served 11pon him, whether 
it was there at that time or some other place at 
some other time. 

"Q. You did know, before the meeting of Janu-
ary 29, 19120, howe ver, that such a notice had been 
served on him, didn't you? A. I knew that such 
a notice had been served because I reme1nber we 
discussed the matter in the meeting of th e 29th, 
and I might go further and say that on the morn-
ing of the 29th, before going up to the City Hall, 
I discussed the n1atter with Colonel Fisk and Mr. 
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Field of the Com1nercial Trust Company, who 
agreed that the situation was such that nothing 
else could be done but what we were going to do. 

"By Mr. Anderson: 

"Q. What was it you were going to do? A. Ap-
pear before the City Commission and have Mr. 
Harrington present the statement which he pre-
sented. 

"By Mr. Rooney: 

"Q. But you do know that there was a notice 
requiring the Harrington Company to appear be-
fore the City Commission on January 29th? A. 
My recollection is that there was such a notice. 

"Q. Requiring it to show cause why the con-
tract should not be discontinued because of de-
fault having been made by the Harrington Com-
pany in its performance? A. Oh, yes; I recall that 
there was such a notice. It says so in the minutes. 

"Q. Did you say that you consulted with some 
people about it the morning of the 1neeting and 
that you appeared at the 1neeting in response to 
the notice? A. I appeared at the meeting with 
Mr. Harrington, at his request. 

"Q. Did you state at the meeting of January 
29, 1920: 'Yes, sir; we are here to day to answer 
to that notice. and Mr. Harrington has here a 
state1nent which I desire to file with the City Clerk 
if he will please read it to the Commission' '? A. 
If the minutes say so, I cannot say it was not said. 
I am perfectly willing to assume, in the absence 
of anything else, that those 1ninutes are correct. 

"Q. Did you state at that meeting, in answer 
to this question from Mr. Milton: 'You are here 
to make any statement of defense that you can,' 

Maximilian T. Rosenberg, direct. 

the following: 'Yes, sir; I may say this, that I 
think Mr. Harrington and all w ill agree that con-
ditions are such in Jersey City at this time that I 
think immediate action is necessary and the Con1-
mission are alive to that situation.' A. If the min-
utes say so, I very likel y said so. 

"Q. Can you te ll us the conditions you ref erred 
to? 

"Mr . Anderson: I object." 
The Court: Do you object? 
Mr. Anderson: I withdraw the objection. 

"A. The conditions that I have just stated: that 
Mr. Harrington had taken this contract at pr e-
war prices, labor had gone up tremendously; 1na-
terials and supplies had gone up; it was one of the 
severest winters that we had had in 1nany yea rs; 
on top of that he had a strike on his hands; and 
the garbage had been accumt ilatin g because he 
could not get the work done bec ause of the snow 
and the other difficulties; and it was a situation 
where, if the City would tak e over the matter and 
relet the contract at what would be a living price 
to them or a new contractor, or do the work it-
self, it would be a good thing for the City. Sani -
tary conditions w ere such tha t something had to 
be done. Mr. Harrington agreed to that, and I 
thought that was so, and I had no hesitation in 
say ing it. 

"Q . Do you know how long those conditions had 
existed? A. No. 

"Mr. Rosenberg: Over how long a period 
were those conferences between you and 
the City officials concerning the per form-
ance of this contract? 
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"A. About three or four days. 
"Q. That is, prior to the meeting of January 29'? 

A. With the City officials I should say only about 
two days, but my recollection is that Mr. Harring-
ton had spoken to me about it a day or so before 
that, but I think it was only about two or three 
days that we conferred with the City officials. 

"Mr. Anderson: I have no questions. 
"Mr. Van Winkle: And I have none. 

"(Deposition closed.)" 
Mr. Rooney: I offer in evidence the min-

utes of the meeting of the City C01nmission-
ers. 

(Marked in evidence Exhibit P-8.) 
(Read to jury.) 
Mr. Rooney: I offer in evidence the min-

ute book of the Thomas Harrington Con1-
pany, produced by the defendant in re-
sponse to my notice to produce. 

Mr. Anderson: I object, on the ground 
that they have not been proved. 

The Court: I will allow then1 to be used. 
Mr. Anderson: Exception. 
(Marked in evidence Exhibit P-9.) 

WILLIAM E. JEWELL, sworn. 

Direct examination by Mr. Rooney: 

Q. Are you employed in the office of the Di-
rector of Streets and Public Improve1nents of Jer-
sey City? A. Yes, sir. 

Q. How long have you been employed there? 
A. Seven teen years. 

Q. And in what capacity are you e1nployed? A. 
Chief bookkeeper of the department. 

Q. Have you the records with you showing the 
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pay1nents to Thomas Harrington Sons Company 
under their contract of January 24~ 1917, for the 
removal of ashes and garbage in Jersey City ? A. 
Yes. 

Q. Referring to those r.ecords can you tell us 
the total amount which was paid to Thomas Har-
rington & Sons Company up to Januar y 28th, 19'20? 

Mr. Anderson: I would like to exa1nine 
the witness to find out what he kn ows about 
it. 

The Court: You may. 

Cro,ss examination by Mr. And erson.: 

Q. Let me see the records you have, please (wit-
ness complies). What do you mean by certifica-
tion? A. That is made up by the Engineering 
Department, and signed by the Inspector of Ashes 
and Garbage, that the work has been performed. 

Q. That is it shows that at a certain time so 
much work has been done which entitled him 
to a pa y1nent? A. Yes, sir. 

Q. And then who gets that certificate ? A. The 
certificate con1es into the Director's office and the 
Director looks over it and signs it if it is correct, 
and it goes to the Cit y Clerk's, ·office or to the 
Comptroller's office first to be entered, and then 
to the City Clerk's offic.e to have a check drawn. 

Q. And does the certificate come to you? A. 
No, sir. The original certificate stays in the City 
Clerk's office. I have a copy of it. 

Q. \Vell, they are prepared in duplicate when 
they are sent in? A. Triplicate. 

Q. And one of the copies comes to you? A. Yes, 
sir. 

Q. Then do you have anything to do with the 
n1aking out of the checks to pay that certificate? 
A. No, sir. 
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Q. Then, how do you know that the check is 
made? A. The City Clerk notifies 1ne of that. 

Q. And you make your entries in the books of 
payments 1nade when you do not actually know 
that the payments actually have been made? A. I 

1 0 know because I see the checks sometime-not 
always-I have nothing to do with the checks, I 
have no right to handle the checks. 

Q. In other words, you make these entries 
although you have no personal knowledge that the 
payments have been made? ' A. I could see that 
the certificate went to the City Clerk's office for 
pay1nent. 

Q. You knew that the certificate had gone 
through to the City Clerk's office? A. Yes, sir. 

20 Q. But whether or not payments have been made 
you would not know?' A. The City Clerk could 
verify that. 

• Q. You know through your report sheet? A. 
Yes, sir. 

Q. And this is the entire listing of the payments 
made to Harrington Sons Company on account of 
their contract? A. Yes, up to here. This is the 
last payment, $345,000. 

Q. And where is the sheet that precedes this 
jl) first report sheet? A. I didn't bring that. 

Q. So that these sheets merely show the total 
paid to Harrington Sons Cmnpany and not the 
itemi zed statement? A. Yes, but I can get the 
itemized statement if you desire it. 

Mr. Anderson: I must object to this wit-
ness testifying to these amounts because 
apparently from his own testimony these 
sheets are made up merely fro1n certificates 
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that come in to him and he does not kno,v 
whether the pay1nents have ever been made 
or not. 

Mr. Rooney: You can at least admit the 
amount that was received under the con-
tract. I don't see why we should be called 
upon to prove that. There is no question 
that he was paid the stun of $,345,000. 

Mr. Anderson: The difliculty with that 
is that the Harrington Company is in the 
hands of a receiver. The receiver is sick, 
he has the books, and there is no way the 
Surety Company can know except from 
Harrington's books whether these figures 
are correct or not. That is ' our difficulty. 

Mr. Rooney: Hasn't the receiver the books 
in his office? 

Mr. Anderson: I don't think he has. I 
have inquired several ti1nes and I cannot · 
find then1. 

Mr. Rooney: All right, we will prove the 
entire system, then. 

Direct examination by Mr. Rooney (continued) : 

Q. Just tell us what you know about these pay-
ments, what your part in it is? · A. What do you 
1nean? 

Q. What are the records which you have there? 
A. This is the record of how n1uch money was 
paid to Harrington Sons Company from January 
28, 1920, on the contract for the removal of ashes 
and garbage, which amounts to-

Mr. Anderson: I object to that on the 
ground that what he has there is carried 
forward in lead pencil, frmn totals which 
evidently come f rorn some other docu-
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men ts; furthennore on the ground that he 
has no actual knowledge of the payments; 
he does not know that pay1nents were made. 

The Court: I think he ought to have the 
rest of the sheets. 

Q. Are these the certificates you ref er to? A. 
I think they are. 

Q. Are they normally in your custody? A. This 
is the triplicate copy of the certificate. The way 
the payments are made - these arc an the certifi-
cate of the Harrington Sons Company, nu1nher 79 
certjficate was dated January 2--1th; when it was 
paid, about the 28th-there is about four days ·' dif-
ference - this shows the amount of the payment; 
lhis shows the amount of the debt before this pay-
ment goes in, and this shows the total amount paid 
on the contract. 

Mr. Anderson: Isn't this what you mean? 
That this triplicate copy of the certificate 
comes to you, and from this a check is 
drawn? 

The Witness: Three copies come to ITIL 

Mr. Anderson: One goes out with the 
check? 

The Witness: Yes. 
Mr. Anderson: And this one stays on file 

in your office? 
The Witness: Yes. 
Mr. Anderson: As your warrant for 

drawing the check? 
The Witness: Yes. 
Mr. Anderson: That 1s as far as your 

knowledge goes? 
The Witness: Yes. The original certifi-

cate is signed by Michael I. Fagen. 
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Q. Do those papers which you now have con-
stitute your entire record concerning payments 
made to the Harrington Company? A. Yes, sir. 

Q. What do those papers that you have in your 
hand consist of? A. Certificate of payment for 
the contract of Tho1nas H'arrington Sons Company. 

Q. What are the other papers? A. My ledger 
sheet, which I carry them on. 

Q. Your ledger sheet is compiled from these cer-
tificates? A. Yes, sir . 

Mr . Rooney: I would like to offer the 
certificate and the ledger sheet. 

Mr . Anderson: I object on the ground 
first that they are not evidential of pay-
ment having been made . This witness has 
no knowledge that the payments were made. 
The certificates are simply evidence that the 
Harrington Company was entitled to a spe-
cific a1nount of 1noney on a certain date. 
The ledger sheet is merely a record of the 
amount of that certificate, and neither one 
is evidence of payment. 

Mr. Rooney: I will withdraw this wit-
ness. 

.JOHN MILTON, sworn. 

Direct examination by Mr. Rooney: 

Q. You are the present Prosecutor , of the Pleas 
of Hudson County? A. Yes, sir. 

Q. And you were formerly Corporation Counsel 
of Jersey City? A. Yes, sir. 

Q. And you were Corporation Counsel of Jersey 
City in January, 1920? A. I was. 

Q. Do you recall, Mr . Milton, around January 
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28, 19,20, havjng had any conference with :Mr. Max 
T. Rosenberg? A. I would not be able to fix the 
date, Mr. Rooney, but I recall a conference, yes. 

Q. Will it refresh your n1emory to refer to the 
1ninutes of the meeting of the Commissioners of 
Jersey City held on January 29, 1920? A. It would, 
if those minutes were the subject 1natter of the 
Harrington contract. 

Q. I show you those minutes? A. Yes, I have 
read them. 

Q. Did you confer with Joseph Harrington and 
Mr. Rosenberg prior to your meeting of January 
29th? A. My recollection, Mr. Rooney, is that on 
the same day, immediately preceding the hear-
ing, or on the afternoon of the day, before the 
meetjn g, I attended a conference in the office of 
Commissioner Fagen, at which Mr. Rosenberg and 
one of the Harringtons - I could not tell you now 
which one-one of the Harringtons were there. 

Q. Was anything said by Mr. Harrington or Mr. 
Rosenberg concerning the performance of this con-
tract? A. Oh, yes. 

Q. Do you recall what was said by them con-
cerning their ability to carry out the terms of the 
contract? A. Why , in general, Mr. Rooney, either 
Mr. Harrington or Mr. Rosenberg said that the 
company could no longer go on with the contract. 
As I now remember it, it was because of the fact 
that costs of 1naterial and labor, particularly labor, 
had gone against the company, and I think they 
may have run into bad weather which made the 
removal of the garbage unexpectedly expensive. 
Mr. Rosenberg, as I recall it, came there in response 
to a notice which had been served upon his client 
that day, and stated his intention, or rather the 
intention of his client, to appear the next day or 
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that afternoon-I have forgotten just how long be-
fore the official meeting of the board that this con-
ference took place. And Mr. Rosenberg stated, 
that it was the intention of hin1self and his client 
to appear before the meeting of the Commission 
and state that they could not carry on the contract. 
That is the th ing in substance. 

Q. Did you attend a meeting the following day, 
that is January 29, 1920? A. ·\¥ell, I attended the 
1neeting whenever it was held, in1n1ediately after 
this conference with Mr. Rosenberg, but I cannot 
tell you now if it was the 29th or not. 

Q. That was the n1eeting at which the contract 
was cancelled? A. Yes. 

Q. Do you recall whether representatives of the 
Surety C01npany and of the contractor were there? 
A. Why, Mr. Rosenberg was there for the contrac-
tor, and there was some one there on behalf of 
the Surety Company. He stated h e was there on 
behalf of the Surety Company. 

Mr . Rooney : Th at is all . 

Cross exmnination by Mr. Anderson: 

Q. Were you in court when Mr. Rosenberg's tes-
timony was read, lVIr. Milton? A: No, sir. 

Q. For your inforn1ation, preparatory to some -
thing else, Mr. Rosenberg said, "'Ve then had a 
conference with Con11nissioner Fag en and Mr. Mil-
ton, and jt 1nay have been that Mr. Boyle was pres-
ent for a time at that interview or the next one." 
Then he goes on and discusses the severe winter, 
the rise in costs, and so forth, and then he said: 
"It was generally realized that the Harrington 
Company could not carry on the contract, and 
there was son1e discussion as to ,vhether or not. 
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there being some idea that an act would be passed 
that might perinit the city to increase the cmnpen-
sation, they could carry on." Do you remember 
that being discussed? A. I do not, Mr. Anderson, 
no sir. 

Q. And was such an act passed, to your knowl-
edge? 

Mr. Rooney: I object, immaterial and ir-
relevant. 

The Court: I don't think it is competent. 

Q. Well, was there any application by the Har-
rington Company to your knowledge, either to you 
or to the city officials for relief under an act passed 
by the Legislature to relieve contractors owing to 
the high price of material? 

Mr. Rooney: I object. Immaterial, and 
also on the additional ground that it is high-
ly prejudicial. 

The Court: I will allow it. 
l\tir. Rooney: Exception. 

A. I am going to give you my recollection, 1\1:r. 
Anderson, and if I 1nay I will state the reason for 
my recollection. If you will ref er to the same stat-
ute which I have in mind, the probability is that 
there was no application, at least none I know of, 
because the statute to which you refer was drawn 
by me, that is, the bill was drawn by me, and I 
caused its introduction into the Legislature at the 
request of some contractors who had contracts for 
the erection of school buildings. I am not certain 
of this, but I think that the statute is limited to 
contracts of the Board of Education, if you and I 
are talking about the same act. There were some 
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other acts passed about the same ·time, or a year 
or two previous. 

Q. The act I a1n ref erring to covers all municipal 
boards of freeholders, and so forth. A. Then no 
such application for relief was made, to my knowl-
edge. 

lYJr. Rooney: May I have the same ob-
jection to this entire line? 

The Court: He said no application was 
made. 

A. Of course I call your attention to the fact that 
this statute did not become a law until April, 1920, 
and as I understood Mr. Rooney's questions, they 
were directed to January, 1920. For this reason I 

. don't think any application for relief was made. 
Q. I draw your attention to Mr. Rosenberg's . tes-

timony to the effect that some relief would be 
granted under an act which was to be passed in 
the future. ff I have no recollection of any such 
discussion on application for relief. 

l\tir. Anderson: That is all. 

ANDREW J. BOYLE, sworn. 

D'irect examination by Mr. Rooney: 

Q. vVhere do you live? A. 2787 Boulevard. 
Q. By whom are you employed? A. By the City 

of Jersey City. 
Q. In what capacity? A. Inspector of re1noval 

of ashes and garbage. 
Q. How long have you been employed in that 

capacity? A. Going on twenty-nine years. 
Q. Were you inspector of removal of ashes and 

garbage during the years 1919 and 19120? A. I 
was. 
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Q. I show you a report, Mr. Boyle, signed "An-
drew Boyle, Inspector of Ashes and Garbage," to 
the Board of Com1nissioners of Jersey City, dated 
January 2:8, 19'20, and ask you if this report was 
submitted by you? A. Yes. 

Mr. Rooney: I offer that in evidence. 
Mr. Anderson: I think that is admissible 

for one purpose only, and that is to show 
that under the contract the inspector of gar-
bage removal certified to the Board of Con1-
missioners that there was a delay in the 
performance of the contract. I don't think 
it is ad1nissible to prove the fact of the de-
lay. 

The Court: I think H is competent. 
Mr. Anderson : Exception. · 
(Marked Exhibit P-10.) 
(Exhibit P-10 read to the jury.) 

Q. Now, Mr. Boyle, in your capacity of inspector 
of removal of ashes and garbage, do you have 
occasion to inspect the conditions around Jersey 
City concerning the re1noval of ashes and gar-
bage? A. I do. 

,Q. And did you in 19191 and 1920? A. I did. 
Q. ,Can you tell us what the conditions were in 

December of 19119 and January, 1920, concerning 
the removal of ashes and garbage by the Harring-
ton Company? A. Well , until the first of Decem-
ber, 1919, the collections were all right , but from 
December 1st, from that date on until the date 
of the special 1neeting of the City Cornmissioners, 
there was no complete collection on any route in 
Jersey City. 

Q. What do you m ean by complete collection, 
Mr. Boyle? A. That is, there are routes laid out 
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and there are certain days on which the ashes 
must be collected on those routes. Monday, Wed-
nesday and Friday, and Tuesday, Thursday and 
Saturday, two collections in each part of Jersey 
City, and on none of those routes was there a com-
plete collection for the week, that is, there was 
not any two collections. Part of a collection on 
this route, and part on another. 

Q. Can you tell us during this period whether 
this garbage was allowed to accumulate in the 
streets? A. Of course, I mean there was not a 
complete collection. There was no place for it to 
go but to remain on the street. 

Q. Well, was there a large or a small collection 
of garbage on the street? ' A. Well, as we pro-
gressed during December it was getting worse and 
worse all the time. 

Q. You mean the contractor was falling behind 
all the ti1ne ?' A. Yes, and it got so bad that where 
a district would become very badly infested we 
were compelled to remove the entire plant from 
one section to another. 

Q. What do you mean by that? A. w ·ell, now, 
in the Bergen section, which is the largest district, 
the Bergen and Greenville section, known as num-
ber one, the congestion on account of the lack of 
collections would be larger than in Jersey City, 
or route number two, and while we were in a 
fairly good condition in Jersey City, we re111oved 
the Jersey City plant to the Bergen and Green-
ville sections so as to relieve them there, and tried 
to make a little headway. 

Q. Well, can you tell us for hoiw long a period 
the ashes and garbage in any given vicinity was 
allowed to remain on the streets?' A. Well, as I 
said a moment ago, the collections began to go 
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bad from December 1st, up to the tiine the con-
tract was revoked by the City Commissioners. 

Q. Each district, as I understand then, had two 
definite days a week allotted to it for the removal 
of the ashes and garbage by the contractor, is that 
correct? A. Yes. 

Q. And of course the people in the city con-
formed to these regulations and put their bar-
rels out for collection on those particular days? 
A. Yes, sir. 

Q. And would you say that the contractor was 
at any time a week or more behind in the collec -
tion of the garhage that was out in the streets? 
A. In some parts of the city, yes, at least a week. 

Q. And in other parts, and at other tin1e.s it 
was allowed to accumulate for days on the streets 
before it was collected. 

Mr. Anderson: I think Mr. Rooney ought 
not to lead. 

Mr. Rooney: I withdraw the question. 

Q. You say your inspection of the collections 
took in the entire city, Mr. Boyle, am I correct? A. 
Yes. 

Q. And you had seven inspectors working under 
you? A. Yes. 

Q. Now, Mr. Boyle, without any effort to try to 
lead you or draw your attention to any particu-
lar conditions, just tell us the conditions which 
existed in Jersey City concerning the collection 
and removal of ashes and ga_rbage by the Har-
rington Company from December 1st, 19191

, to Jan-
uary 29th, 1920. A. Well, in answer to that, Mr. 
Rooney, would you be kind enough to allow n1c 
to use my book so as to refresh my 1nen1ory? 
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Q. Yes. \Vhen did you make that? A. At that 
time. 

Q. And have you that with you? A. Yes, I have. 

Mr. Anderson: May I examine the witness 
on this book? 

The Court: Yes. 

Cross examination by Mr. Anderson: 

Q. Suppose you show me what you propose to 
look at? A. (Witness indicates.) 

Q. In whose handwriting is this? A. This is in 
the handwriting of Mr. McLaughlin. 

Q. Not in your handwriting? A. No, sir. 

Mr. Anderson: I object to the witness 
using this book to refresh his recollection. 

Direct examination by Mr. Rooney (resumed) : 

Q. In the handwriting of whom? A. Mr. Mc-
Laughlin, the Clerk in the office. 

Q. Is Mr. McLaughlin here? A. No, sir. 
Q. Was it n1ade at that time? 

Mr. Anderson: Don't lead, Mr. Rooney, 
please. 

Q. When was it made? A. It. was made on De-
cember 1st. 

Q. And these entries were made at the time the 
conditions existed? A. Absolutely. 

Q. How do yon know that? A. Because I was 
there and those entries were made from memo-
randums handed to me by my assistants. 

Q. Under whose supervision were they made? 
A. Mine. 

Mr. Rooney: Now, if the Court please, I 
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ask that the witness be allowed to refresh 
his recollection. 

The Court: Why isn't it competent when 
they were made under his direction? 

Mr. Anderson: The handwriting in the 
book is not the witness' handwriting. The 
entries, he says, were made from reports 
made by his inspectors. 

The Court: Find out how they were rnade. 

Q. From what were these records compiled? A. 
These records were compiled from my supervision, 
by my inspectors. I would not atten1pt to put any 
record in there that was handed to me, even by 1ny 
assistants, unless I knew that those records were 
correct. 

Mr. Anderson: I am not charging you 
with anything personal, Mr. Boyle. This is 
a legal matter. 

The Court: What became of the reports 
which you refer to? 

The Witness: I don't know. This 1s 
back six years. 

The Court: Were they kept or not? 
The Witness: I don't know. 
Mr. Anderson: May I e~amine the wit-

ness? 
The Court : Yes. 

Cross exa1nination by J.l;Jr. Anderson: 

Q. How many inspectors did you ha_ve at that 
ti1ne? A. Five at that time. 

Q. So that each one was assigned to a particular 
district? A. No. There were two in the Hudson 
City District, there was only one in Jersey City, 
and there were two in the Bergen and Greenville 
section. 
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Q. Now, what were their duties? A. To see that 
the ashes were picked up, and to report on what 
streets, if any, the ashes were not removed. They 
handed me their reports. 

Q. And those reports were in writing? A. Yes, 
sir. 

Q. And they were turned over to Mr. McLaug h -
lin, the clerk ? A. Yes, I turned them over to 
him. 

Q. They were handed to you and you looked 
at them? A. Yes, sir. 

Q. And you handed them to Mr. McLaughlin to 
put in this book? A. Yes. 

Q. And this book was kept by Mr. I~cLaughlin ?' 
A. Yes, this part you ref erred to now. 

Mr. Anderson: I object to the use of the 
book. 

Mr. Rooney: I am not offering it in evi-
dence. ' I am simply asking that the witness 
may use it to refresh his recollection. Fur-
thermore, I understand that under the cases 
it is not necessary for a witness to have ac-
tually made a memorandum himself to use 
it to refresh his memory. 

(Argued.) 

The Court: Before you can use it you will 
have to prove it by Mr. McLaughlin. 

Mr. Rooney: May I ask an exc eption? 

Dir ect examination b,y Mr. Roon ey (continu ed) : 

Q. Is Mr. McLaughlin still employed by the 
City? A. Yes. 

Q. Where is Mr. McLaughlin at present? A. In 
the Chief Engineer's office in the City Hall. 

Q. Well, Mr. Boyle, without using this , book can 
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you tell us the condition that existed in Jersey 
City, during December of 1919' and January, 1920, 
that came under your actual supervision and 
know ledge? A. Well, the conditions were very 
bad for the reason that the regular collection of 
ashes and garbage was not being carried on as 
it had been. On no route, to my recollection, can 
I say that there was a complete collection. On 
s01ne of the routes, particularly the largest route 
we have, the Bergen and Greenville section, that 
was the most congested, and at times when J er-
sey City was pretty well up, we would go and 
re1nove the plant from Jersey City up to the Ber-
gen section for a day or two, and then get it back 
again. 

Q. Now, tell us what the conditions of the streets 
were during the period, in Jersey City, with ref er-
ence to garbage and refuse. A. They were bad 
with reference to the non-collections. 

Q. And over how long a period did that exist 
prior to January 29th, 1920? A. ,v en, it continued 
almost continuously from that time up to the time 
of the special meeting. 

Mr. Rooney: That is all. 

Cross examination by Mr. Anderson: 

Q. The winter of 19191 and 1920 was a prett y 
hard winter, wasn't it? A. Very severe. 

Q. One of the worst winters we ha v e had in 
years? A. Yes, sir. 

Q. And the severity of the winter started in De-
cember, and ran through until March, 19120, did 
it? A. February, 1920. 

Q. Almost continuous snow, and the streets 
were clogged up? A. True. 
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Q. And do you know anything about the labor 
conditions in Jersey City during that season? 

Mr. Rooney: I object on the ground it is 
irrelevant, incompetent and immaterial. 

The Court: Objection sustained. 

Q. When the City took over the collection of the 
garbage did you have charge of it? A. Yes, I had 
superv1s1on. 

Q. And what did you find as to the ability to 
get labor? A. I didn't have any trouble, I managed 
to get it. 

Q. How did you manage to get it? 

The Court: How is that material? 
Objection sustained. 
Mr. Anderson: There was no objection 

to that, your Honor. 
Mr. Rooney: I object. 
The Court: Here is a contract on a bond 

given for fulfilhnent. If it was not fulfilled 
the bond is forfeited, that is all there is to 
it. 

Mr. Anderson: I will abandon this line 
of testimony. That is all. 

JEREMIAH CASEY sworn. 

Dfrect examination by Mr. Rooney: 

Q. By whom are you employed? A. The City of 
Jersey City. 

Q. In what capacity? A. Assistant Inspector, re-
moval of ashes and garbage. 

Q. Can you tell us what the duties . of an as-
sistant inspector of removal of ashes and garbage 
are? A. To see that the routes are clear of ashes 
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and garbage, that the ashes and garbage are picked 
up. 

Q. You check up on the removal by the contrac-
tor'? A. Yes, the number of loads and men. 

Q. Were you so employed by the City in 1919 
and Hl20'? A. I was. 

Q. Do you recall what districts or sections of the 
City you worked in in December, 19191 and Janu-
ary of 1920? A. District number two. 

Q. Where is that? A. That takes in the lower 
part of Jersey City and the Lafayette section. 
_ Q. Did you have any actual knowledge concern-
ing the collection of ashes and garbage during De-
cember of 1919 and January of 1920? A. Yes, I 
had. 

Q. Tell us what the conditions were so far as the 
removal of ashes and garbage were concerned dur-
ing those two months ,. A. Part of the month of 
December he gave two collections and the other 
part one. In January he didn't give any two col-
lections at all t6 any part of the route. 

Q. And what becan1e of the ganbage and refuse? 
A. It remained in the barrels or receptacles wher-
ever it was put out on the sidew 1alk. 

Q. And over how long a period were they al-
lowed to accumulate on the sidewalk before they 
were removed by the contractor? A. \Vell, when 
he gave it up it was not picked up until the new 
contractor started. Such accumulations that had 
gathered, we could not get the1n all picked up. 

Mr. Rooney: That is all. 
Mr. Anderson: :No questions .. 
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\VILLIAM BRENN AN, sworn. 

Direct examination by Nlr. Rooney: 

Mr. Anderson: \Ve will stipulate that his 
testimony and the tesli1nony of the other in-
spectors will be the same as that of the last 
inspector. 

Q. By whom are you employed? A. The City of 
Jersey City. 

Q. And were you so employed in 1919 and 1920? 
A. Yes, sir. 

Q. In what capacity? A. Assis ,tant inspector, re-
n1oval of ashes and garbage. 

Q. Did you have charge of a district in 1919 and 
19'20? A. Yes. 

Q. What district did you have charge of? A. 
Number one, Bergen and Greenville. 

Q. That comprises all of the: Bergen and Green-
ville section? A. Yes, sir. 

Q. Were you actually acquainted with the con-
ditions concerning the removal of ashes and gar-
bage during December, 1919, and January, 1920? 
A. Yes, sir. 

Q. Can you tell us whether or not during that 
period the contractor in charge of the work made 
two collections a week in your district? A. He did 
not. 

Q. How often did he collect garbage during De-
cember of 19119? A. Well, with the exception of 
possibly a very few days, once a week was the 
most. Sometimes it would run a little behind that, 
eight or nine days, part of it. 

Q. And are the Bergen and Greenville se.ctions 
of Jersey City well built up? A. Very well at that 
time. 
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Q. A great many families live there? A. Yes. 
Q. vVcll, now, during January of 1920, did h e 

make his regular twice a week collections?. A N . l. o, 
Slr. 

Q. How many collections did he make? A. ,v eU, most of the routes would receive one , son 1e 
parts 1night not receive one in eight or nine days. 

Q. Did you have regular trips during the week 
for the collection of ashes and garbage on that con-
tract? A. Yes, sir. 

~- And it w'as the custom of the people to put 
their receptacles out on those particular days? A. 
Yes, sir. 

Q. And after they were put out during Decem-
ber, of 1919, and January of 1920, over how long 
a period were they allowed to stay on the street be~ 
fore they were removed?' A. If they were put out 
on the regular days it might be that the collections 
would not be made until five or six days later. 

The Court: Can you tell us wheth er or 
not ashes and garbage were allowed to re-
main on the streets during that period ? 

The Witness: Absolutely. 

Q. Large or small quantities? A. Lots of it. 
Q. And that was the particular condition in the 

Bergen and Greenville sections at that time? A. 
Yes, sir. 

Q. That comprises quite a large section of J er-
sey City too, doesn't it? A. The biggest there is~ 
yes, sir. 

Mr. Rooney: That is all. 

Cro,ss examination by Mr. Anderson: 

Q. What was the condition of the str eets in your 
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section with respect to snow and ice during tha t 
period ? 

Mr. Rooney: I object. 
The Court: Objection sustained. 
l\'Ir. Anderson: Excepti on. That is all. 

THOl\'IAS MORRISSEY, sworn. 

Dir ect exan1in.ation by Mr. Ro oney: 

Q. You were assistant insp ector of the remova l 
of ashes and garbage in Jersey City in 1919 and 
1920 ? A. Yes, sir. 

Q. What district were you in dur ing Dec ember, 
1919, and January, 1920 ? A. Number two. 

Q. Is that what is known as the lower Jerse y 
City and Lafayette section? A. Yes, sir. 

Q. Were you familiar with conditions concern-
ing the removal of ashes and garba ge in tha t sec-
tion during December of 1919' and J anuary of 
1920 ? A. Yes, in the latter part of De cember it 
started to go back. 

Q. How do you mean it started to go back ? 
A. vVell, the first part they used to give two col-
lections a week , and the last part they onl y would 
give one or a half of one. 

Q. A week? A. Yes, sir. 
Q. How about Januar y, 1920? A. It was in ver y 

bad shape, it was all over th e stree ts. 
Q. Garbage was all over the streets ? A. Yes, 

Sl r. 
Q. Did the contractor make his twi ce-a-week 

collections during that 1nonth? A. No, sir, h e did . 
not. 

Q. How many collections did he m ake ? A. He 
might clean up one route, and then leave that 
go until he came back five da ys afterwards . 
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Q. And was the garbage allowed to accu1nulate 
on the streets during that period? A. Yes, sir. 

Q. And what would yo u say about the condi-
tion in your district with reference to garbage 
there? A. Oh, it was terrible. You would have 
to be there every day stopping the boys from 
dumping it into the streets, the way it was. 

Mr. Rooney: That is all. 
Mr. Anderson: No questions. 

WILLIAM FLOYD, sworn. 

Direct examina tion by Mr. Rooney: 

Q. You are one of the assistant garbage in-
spectors? A. I am. 

Q. Did you have charge of a district in 1919 
and 1920? A. In Greenville, Section No. 1. 

Q. That takes in the Bergen section and all 
Greenville out to the car barns? A. Yes, sir. 

Q. Greenville out to the car barns? A. From 
Highland Avenue. 

Q. Were you familiar with conditions in Decem-
ber, 1919·, and January, 1920? A. I was. 

Q. Did the contractor, during December, 1919, 
remove the ashes and garbage twice a week from 
your district? A. He did not, no, sir, not regu-
larly. 

Q. Did he do it in January, 1920,- remove it 
twice a week? A. No. 

Q. Can . you tell us. whether or not the ashes 
and garbage were allowed to accumulate on the 
street? A. In the month of Dece1nber it started 
to be back. He did not make the regular collec-
tions twice a week. He started at Highland Ave-
nue on Monday, and it would be Friday before 
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he got around there again . That is the way it was 
going along in the month of December. 

Mr. Rooney: That is all. 
Mr. Anderson: No questions. 

BERNARD J. ROSENGARTEN, sworn. 

Direct examination by ilf r. Roone ,y: 

Q. \Vhere are you employed? A. In the City 
Clerk's office. 

Q. In what capacity? A. Stenographer and 
clerk, assistant to the City Clerk. 

Q. And in such capacity as assistant to the City 
Clerk, have you charge of the records concern-
ing the pay1nent of checks and warrants by the 
City? A. No, not the payment of checks. The 
Assistant City Clerk or the Acting City Clerk has 
charge of that. 

Q. Do you know the signature of Mr. Furey, 
who was the Assistant City Clerk , Acting City 
Clerk? A. Yes, sir. 

Q. Do you know whether Mr. Furey is still alive? 
A. No, sir, he is dead. 

Q. When did he die ? A. The first of January, 
19'26,. -

Q. Are you also familiar with the signa ture of 
Frank A. Dolan, who was at one time the City 
Clerk? A. Yes, sir. 

Q. Is Mr. Dolan still alive? A. Mr. Dolan is also 
dead. 

Q. I show you some sheets, Mr. Rosengart en, 
and ask you if you can identify these signatures 
as being those of Mr. Furey, Assistant City Clerk, 
and Frank A. Dolan, who was also City Clerk?' A. 
Yes, sir, they are the signatures of the respective 
n1en. 
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Q. What are these sheets which I have just 
shown you, bearing the signatures of lVIr. Dolan 
and Mr. Furey? A. These sheets are originals of 
warrants payable to contractors for supplies or 
labor furnished the City. 

Q. And the custom is to turn a check out from 
the City Clerk's office, and have whoever receives 
it sign that sheet? A. Sign for it, yes . 

Q. These papers which you have produced are 
the records of the office of the City Clerk? A. ,r . 
.1. es, sir. 

Mr. Rooney: I offer these in evidence. 
Mr. Anderson: I object on the ground 

that there has been no proof that the signa-
tures presumed to be for the Harrington 
Company are the signatures of that company 
by any one authorized to act for the com-
pany. 

The Court: I will allow it. 
Mr. Anderson: Exception. 
(Marked Exhibit P-11.) 
Mr. Rooney: I also offer in evidence as 

part of the system, claim voucher sworn to 
by Thmnas Harrington Sons Company, per-
taining to the amount due under the orig-
inal contract, which are the basis of the pay-
ments made, on the sheets which are al-
ready in evidence. 

Mr. Anderson: Of course there is no 
proof of the signatures, but if that is cor-
rect with this list I have no objection. ,v e 
will have to check up with this. I object 
to it until it is checked up. 

· Q. Have you with yo\l any records showing the 
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payments for work done, including February, 1920, 
and March, 1920? 

Mr. Anderson: I object to this line of 
testi111ony now on the ground that it is in-
competent, under the plaintiff's con1plaint. 

(Argued.) 
The Court: ,v e will adjourn at this t i111e, 

and I will hear you further in the morni~g. 

JERSEY CITY, N. J., 
Ju ly 7, 1926, 10 A. M. 

Trial of the case resumed. 

:Mr. Rooney: I would like to off er this for-
mal a1nendment to Paragraph 5 of the First 
Count, and Paragraph 5· of the Second 
Count. I have a typewritten copy here, and 
it might save reading it into the record, by 
handing it to your Honor. 

Mr. Anderson: The National Suret y Con1-
pany amends its answer by making a gen-
eral denial of the amendments as set out in 
the document handed to the Court. 

MICHAEL I. FAGEN, sworn. . 

Dir ect examination by Mr. Rooney: 

Q. You are Director of Streets and Public ln1-
prove1nents of Jersey City? A. Yes. 

Q. And you were the Director of that depart-
ment in 1919 and 1920? A. Yes, sir. 

Q. Your department handles the removal of 
ashes and garbage from the streets of Jersey City? 
A. Yes·, sir. 

Q. I suppose, Con11nissioner, as hea<l of that de-
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partment, you take a personal interest 1n the re-
moval of it? A. I do, yes. 

Mr. Anderson: We admit to that. 

Q. Do you recall the condition which existed in 
Jersey City in December, 1919, and January, 1920, 
concerning the re1noval of ashes and garbage by 
the Harrington Compan'y, contractors? A. They 
were not being remo ved regularly as called for by 
the contract between the City and Harrington. 
They were re1noved intermittently and not by 
route. Son1etimes the ashes would be removed 
today when they should have been removed yes -
terday, and sometimes the ashes would be-for 
this period of late December and January and 
February, they would go frmn one day to one 
week and two weeks off the route, and in the la t-
ter part with one removal for the whole week 

Q. And during that space of time did the ashes 
and garbage accumulate on the public streets? A. 
The city streets were strewn with garbage and 
ashes, barrels standing out overflowing. The chil-
dren were upsetting ,barrels. In other words, the 
ashes were not being collected throughout the City 
with any kind of regularity; and were standing 
on the streets and not being taken away. 

Q. And over about how long a period prior to 
.T anuary 29th, 1920, that is the date of the special 
1neeting at which the action was taken in regard 
to the Harrington Company, did this chaotic con-
dition exist'? A. Going back fro1n recollection, and 
with no specific dates, as far as the length of time 
only, I would say that it continued, approximately, 
during December, and growing worse and worse 
until it came to the week of about February 20th, 
around that, when it ceased to function at all. No 
teams were out. 
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Q. This special meeting might refresh your recol-
lection; that was held on January 29th, 19120, at 
which action was taken in regard to the contractor, 
the Harrin gton Con1pany? A. As I said before , my 
recollection, without referring to documents, 
would be that practically for a period of one week 
the ashes were not re1noved at all jn the City of 
Jersey City. 

Q. C01nn1issioner, were you present at the 
special meeting of the Board of Commissioners 
held on January 29th, at which action was taken 
upon the contract with the Harrington Company? 
A. Yes. 

Q. Would it refresh your recollection to refer 
to the minutes of that meeting? A. Refreshing my 
1nen1ory as to particular dates could be done by 
these n1inutes. On what points do you desire me 
to refresh my memory. 

Q. You said son1ething about there not having 
been any reinovals by the con tractor for about a 
week prior to January 2,9th, 19·20. Do you mean 
February 20th or January? A. February. 

Q. '\Vell, the contract was revoked by the City 
in January wasn't it, Commissioner, at this meet-. ' 
ing? A. Oh, yes, January 29th. 

Q. So that Harrington did not' do any further 
work on his contract after tha t dat e? A. No. 

Q. Then during what period do you mean the 
ashes and garbage were not re1noved during a 
week? A. During the 1nonth of Dece1nber and 
during the month of January up to practically the 
last week that he had his outfit and was removing 
in the int er1nittent manner he had been doing it 
at that time. Then ceased for about a week pre-
vious to the rescission of the contract by the Board 
of Conunissioners. That 1neeting was held on Jan-
uary 29th . 
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Q. Then subsequent to that meeting, Commis-
sioner, did the City arrange to do some of this gar-
bage removal work direct while advertising for 
another con tractor to do the work? A. The Board 
of Commissioners passed a resolution authorizing 
n1e, as the Dire ctor of Streets and Public Improve-
1nents, to contract, or otherwise, to remove the 
ashes and garbage, and also to re1nove the nui-
sance of the existing conditions in regard to ashes 
and garbage. 

Q. Do you know, Commissioner, over about how 
long a period the City itself did that removal 
work? A. The exact time I could not say; up to 
the tin1e a contract was entered into by the Board 
of Commissioners of Jersey City with Michael 
Scatuorchio for the removal of ashes and garbage 
by him, as a contractor for the City. The City 
r~moved all the ashes and garbage during that 
period, and removed them by employing the plant 
of the Harrington Company, that is the horses and 
trucks that he was using and that he owned, or 
that this corporation owned, and paying for then1 
-I do not know if I can give you the exact figures 
from memory, but as my memory serves me-

Mr. Anderson: I object to any testimony 
fr01n this witness, unless he is testifying to 
facts. If he knows he may say so, but I ob-
j ed to his guessing as to the figures. 

Q. Do you recollect how much the City spent 
for this work prior to the awarding of the new con-
tract? A. I will not say positively -

Mr. Anderson: 1 object to this as not the 
proper method of proving the payment by 
the City for that work. The ibest evidence 
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would be by the production of the warrants 
by which the City made the paymen ts . 

The- Court: · He has a right to testify if 
he recalls; he was the person in charge. 

Mr. Anderson: He is test ifying now to 
inf orination he gets frmn examining docu-
ments in the possession of th e city. He 1s 
not testifying from personal knowledge. 

The Court: I don't know about that. 
(Ques tio n repeated.) 

A. I could not give you the total. 
Q. Now, did the city advertise and award this 

contract to Scatuorchio under competitve bidding, 
to complete the work? A. Yes, sir. 

Q. And this extra work done by the city was 
in the interim between the default of the Harring-
ton Company and the awarding, of the new con-
tract to Scatuorchio ? A. Yes; it was pursuant to 

· an emergency resolu tio n passed by the Board, di-
recting me, as I have testified previously. 

Mr. Rooney: That is all. 
1\1r. Anderson: No questions. 

JOHN C. McLAUGHLIN, sworn. 

Direct exam ination by Mr. Roon ey: 

Q. Where are you employed? A. The enginee r-
ing bureau. 

Q. In the year 1920, where were you e1nployed? 
A. In 19120, in the engineering bureau. 

Q. What department, Streets and Public Im-
provements of Jersey City? A. Yes, sir. 

Q. Do you know Andrew J. Boyle, Inspector of 
Ashes and Garbage, and so forth, of Jersey City? 
A. Yes, sir. 
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Q. Mr. Boyle produced yesterday on the stand 
a book which I now show you, and stated that 
you, Mr. McLaughlin, of the Department of Streets 
and Public Improvements, made the entries in that 
book. I show you this book and ask you if you 
are the Mr. McLaughlin referred to? A. Yes, sir. 

Q. Will you examine this book and say if you 
made these entries? A. Yes, sir, this is my work. 

Q. First let me ask you, what is this book? A. 
This book was gotten up for the purpose of keep-
ing records for the ashes and garbage deparhnent. 

Q. What are these records that you speak of? 
A. Why, they are the reports of the inspectors on 
the streets, taken every day. 

Q. And under whose supervision was this book 
compiled? A. Under the supervision of Mr. Boyle. 

Mr. Rooney: I would like to offer the 
book in evidence. 

Mr. Anderson: I would like to examine 
the witness on it. 

The Court: You may. 

Cross e:vamination by Mr. Anderson: 

Q. Is this book entirely in your handwriting, Mr. 
McLaughlin? A. Up to 19'20, this is in my hand -
writing, up to this point here. 

Q. This is your writing; it stopped on what date? 
A. It stopped here, on January 17, 1920. 

Q. Everything after that date is not in your 
handwriting? A. That is right; everything after 
that was done by somebody else. 

Q. Now, up to January 17, 1920, the information 
that you put in this book came to you how? A. 
It came through Mr. Boyle, but he got that inf or-
mation from the inspectors, they collected that 
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data during the day, and they handed it in, and 
this book was comp iled from those records. 

Q. Was that data in writing? A. Yes, sir. 
Q. And they were the inspectors' reports, were 

they? A. Yes, sir. 
Q. And you took those inspectors' reports and 

put the informat ion in this book , is tha t right? A. 
Yes, sir. 

Q. And you had nothing to do wi th the actual in -
spections that were made? A. Nothing at all. 

Mr . Anderson: I object to the book going 
in evidence, and I object to the use of the 
book on the ground that this witness has 
no knowledge of the accuracy of the infor-
mation compiled in this book. 

Mr. Rooney: I will not press my offer at 
this time. I will ask to have the book 
1narked for identifi cation . 

(Marked P-12 for identification.) 
Mr. Rooney: You say you made these 

entries up to when ? 

A. Up to January 17, 19QO. 

Mr. Roone y : Under the superv1s 1on of 
Andrew Boyle? 

A. Yes, sir. 

Mr. Roone y: That is all. 

RICHARD FUREY, sworn. 

Dir ect exa mination by Mr. Roon ey : 

Q. \Vhere are you employed?' A. Department 
of Streets and Public Impr ovements, Jersey City. 

Q. And you were em pl oyed there in 1919 and 
19i20? A. Yes , sir. 
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Q. I show you a book which has been 1narked 
Exhibit P-12 for identification, and ask you if you 
made any entries in this book? A. Yes, sir. 

Q. When did your entries start? A. I started 
to make them the 30th of January, 19QO. 

Q. And over how long a period did they con-
tinue? A. I kept on working on them until such 
time-in fact after the contract with Scatuorchio, 
I still remained with Mr. Boyle and was helping 
him out.· 

Q. What is this book an entry of? A. This book 
is just an entry of the amount of wagons, men and 
loads made each day in the different sections of 
the city by the contractors, and also the re1noval 
of ashes and garbage. 

Q. And under whose supervision were they 
made? A. lVIr. Boyle's. 

Q. That is Mr. Andrew J. Boyle, who was here 
yesterday? A. Yes, sir. 

Mr. Rooney: That is all. 

Cross examination by Mr. Anderson: 

Q. You say your entries started January 30, 
19i20? A. Yes, sir. This is where I actually start-. 
ed; this is where I received the book. 

Mr. Anderson: The witness is referring 
to Januar y 30th, 19,20? 

The Witness: Yes. 

Q. The entries subsequent to January 30th, 1920, 
are in your handwriting? A. Up to August of 
19i20, then from that time on I went hack to the 
engineering department. 

Q. These ran from January 30th to August, 
19,2(), is that right? A. Y cs, sir. 

Q. Now then, during that period of time, frmn 
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what source did you get the information that you 
put in this book? A. From the inspectors' reports 
that were handed to me by Mr. Boyle. 

Q. Then you took those and put this inf orma-
tion in the book? A. Yes, sir. 

The Court: What became of the inspec -
tors' reports? 

The Witness: Why, they remained in the 
office, Judge, and where they went from 
there I don't know. 

Redirect examination by Mr. Rooney: 

Q. Do you know where they are at the present 
time? A. No, sir. 

Q. By the way, while you are on the stand, did 
you have any connection with the garbage removal 
work done by the city between the 30th day of 
January, 1920, and the 10th day of March, 1920? 
A. Yes, sir. 

Q. What did you have to do with reference to 
this? A. I was timekeeper at the time. 

Q. What were your duties as timekeeper? A. 
To go out in the field and make a personal check 
of each man and wagon, and automobile, and 
keep the time, for the payroll. 

Q. Did you make your records at that tiine as 
to how much money was expended by the city? 
A. Yes, sir. 

Q. I show you a sheet 1narked "Record," and 
ask you what that sheet is? ' A. This is an exact 
copy of the record of the amount of wagons, teams, 
men, lifters, foremen, and every man, however 
employed, during the time that we were remov-
ing the ashes and ga~bage. 

Q. From what was · this taken? A. Taken f ron1 
my time sheets. 
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Q. Have you the tin1e sheets with you? A. No, 
sir. 

Q. vVhere are they? A. They are in the office 
also. 

Q. Have you made a search for them? A. Why 
yes, but we could not locate them. 

Q. Did you make any other compilation like 
this? A. I made the original copy which was a 
copy exactly like this, a pencil copy; the only 
difference is the weight records have been added 
to this. I didn't have the weight records on my 
pencil copy. 

Q. And at the tirne this copy was made from 
your pencil copy, did you check it back? A. Yes. 

Q. So that you can tell us if this is a true and 
accurate record? A. Yes, because I rechecked this 
against the pencil copy whep I got it back. 

Q. Is that the only detailed record which your 
office now has concerning these payments . and the 
number of wagons and men hired, and so forth? 
A. That is all. 

Mr. Rooney: I would like to off er this 
in evidence. 

Mr. Anderson: I would like to cross ex-
amine the witness. 

The Court: You may. 

Recross examination biy Mr. Anderson: 

Q. You say you started to keep this time book 
referred to hefore on January 30th, 1920? A. Yes,. 
sir. 

Q. And you were then what is known as time-
keeper? A. Yes, sir. 

Q. That meant that you had to go out with 
Mr. Boyle, or alone, and check up on the men who 
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were working on the garbage removal? A. Yes, 
sir. 

Q. And you had some method of keeping a rec-
ord of your work day by day, isn't that so ? A. 
Yes, sir. 

Q. Now, what method did you use? A. Well, 
the method I used was-the inspectors in the field 
had time sheets, and when I went there for them 
in the morning they would give me the time sheets, 
and I would go back and make a personal check 
of each man-I kept my own book also. I had 
a book corresponding to the inspector's time book. 

Q. Now, you say you checked up the inspectors' 
time sheets in the morning; what do you mean by 
that? A. The exact time, the numbers and names 
of the men, and the wagons that they had under 
their supervision. 

Q. So that on these time sheets would be the 
information that on that particular day so many 
men and so many wagons started to work at such 
an such an hour? · A. The name and number of 
each man. Every man was on that time sheet, 
and the number of wagons and automobiles . . 

Q. W 0 ·uld they show that those men started to 
work on such and such a day at such and such 
an hour? A. Yes, sir. . 

Q. And you were there, and that is how you 
accepted it as correct? A. I made a personal 
check-up of each man in the field. 

Q. What time during the day? A. \Vell, both 
in the morning and the afternoon, twice a day I 
checked the men. 

Q. Well, some time during the day you went 
along on those routes and checked up as to what 
1nen were on the job? A. Yes, sir• 

Q. Then you noted that in your time book ? A. 
Yes, sir. 

New Jersey State Ub rary 
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Q. But, as to when they started to work, or how 
long they had been working, you relied upon the 
inspectors' time sheets, is that right? A. Well, in 
some cases I had been there. Of course I could 
not be in all parts of the city at one time. 

10 Q. So that you had to rely upon the inspector's 
work of the fact that such and such men and such 
and such wagons were on the job, is that so? A. 
Yes. 

Q. And if you had no personal information as 
to when the men started to work and when they 
quit work, you relied upon the city inspector's 
written report? A. Mr. Boyle and myself, in con-
junction with keeping time, kept after them all 
the time. I was in the field most of the time. 

20 Q. You could only have personal knowledge of 
conditions as they were at a particular time, and 
at a particular place, when you were there your-
self, isn't that so? A. Of course, if I was in the 
Bergen section checking the men, we will say 
around eight o'clock in the morning, it would not 
be possible for me to be in Greenville at eight 
o'clock in the morning. 

Q. Certainly not. So that whatever was going 
on at eight o'clock in the morning in Greenville, 

;JO while you were in Bergen, you accepted the in-
spector's report as to what was happening in 
Greenville, isn't that so? 

Mr. Rooney: I object. This man has tes-
tified that he made an inspection. 

The Court: The question is proper on 
cross examination. 

A. Well, if I was in the Bergen section at eight 
o'clock in the morning, as soon as I had completed 

40 1ny work in the Bergen section I would immedi-
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ately go to the adjoining section and check up the 
time. 

Q. Well, when you got there you would not 
know what had been going on while you were 
not there; you would not know what had hap-
pened prior to your arrival, and you took the City 
Inspector's report for that, isn't that so? A. I 
would have to. I would take his report and check 
back on the report he gave me. In other words, 
I would take his time book and my time book 
and see if they agreed as to the men. Then I would 
go back and check up what was on the place and 
put it in my book. 

Q. Then at the end of the day or the beginning 
of the next day, the inspector's report and your 
report of the day's work would be turned in? A. 
You mean the pink slip? 

Q. I don't know what color they were. A. Yes, 
sir. They would hand the reports in. 

Q. And those reports were collected? A. Yes, 
sir. 

Q. Now, when did you make up the original of 
this schedule you have produced? A. I made this 
up from day to day, as I went along. I kept the 
original of it as the work progressed; I kept a copy 
of the amount of wagons, how much we paid them, 
the amount of garbage removed, and so forth, by 
the day. 

Q. Do you do that now in your department? 
A. Do I do it now? 

Q. Yes. A. I am not tiinekeeper in this depart-
ment now. 

Q. Did you do it fro1n January 30th up to Au-
gust 1st? A. No, sir. 

Q. Then why did you check these time sheets 
for the department from January 30th to March 
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10th? A. Because the City was handling the con-
tract at that ti1ne, and the Commissioner wanted 
to know the exact amount of money spent and 
where it was going. 

Q. vVhere' is the original of your schedule?' A. 
Why, that has been destroyed; it was a pencil 
copy. 

Q. And you made up this schedule from your 
own time book? A. Yes. 

Q. And from the inspector's reports? A. From 
my own time book. 

Q. When you say you made up this schedule 
from your own time book, you do not mean the 
information which you yourself gathered when 
you were actually at the various points? A. From 
my time book which I checked against the books 
of the timekeeper, which agreed with the inspec-
tor's reports. I kept my separate time book, and 
from that time book I made up my reports. 

Q. Where did you get the information that you 
put in the time book? A. From personal supervi-
sion and checking up of the men. 

Q. And the inspectors' reports? A. Well, I 
would not say the inspectors' reports; I made a 
personal check of the men myself, and knew 
everything that was in the field. 

Q. In addition to the matter that went into your 
time book at the times that you yourself were per-
sonally at the various points along the route, the 
time book included information that came to you 
from some sources other than your own knowl-
edge, isn't that so? A. I know this, that the time 
entries I had in my book I was sure of; I was 
sure that the men were on the job, and I was sure 
that the men were there. 

Q. How were you sure? A. Because I checked 
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the men. Naturally if a man is there in the morn-
ing, and again at nine o'clock, and I see him there 
again I know he is on the job. 

Q. Do you assume that he is there at eight 
o'clock? A. I assume that he is there at eight 
o'clock. 

Q. And you assume he will be there the rest of 
the day? A. I check him again in the afternoon, 
and if he is still there in the afternoon, naturally 
he has been there. 

Q. But you assume when you 1nake your first 
check in the morning that they had been there 
since eight o'clock? A. As I said before, we first 
supervise the work by going around in the morn-
ing, and seeing that the work was being properly 
carried on. 

Q. But owing to the physicial limitation, how-
ever, of only being able to be in one place at one 
time, you were compelled to rely upon the in-
spectors' reports for the times you were not 
around, isn't that so? 

Mr. Rooney: I object on the ground that 
that has been ansiw.ered three or four times. 

The Court: You may proceed if you want 
to. 

Q. Now, in your time book you put down the 
route you were on, on particular days, and the 
equipment that was there? A. In my time book 
I kept an exact copy of all the men, all the wagons 
and everything that was in the field. For instance, 
if I take the Bergen section, I had all the men 
that were in the Bergen section, the wagons, the 
foremen, and everything that is on this work in the 
Bergen section. The next page-this was a loose-
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leaf time book-on the next page I kept the Green-
ville section, and so on, then Hudson City. 

Q. What do you mean by an exact copy; a copy 
of what? A. In my tiine book I kept the exact 
time of the men that were in the field, that is what 
I meant by exact ·copy. I was not taking the re-
port for the time the men were there; I went out 
personally and made a personal check of the time, 
as any timekeeper ,vould on any job. 

Q. But you o~ly know the men were there at 
the time you yourself saw them on the job, isn't 
that so? A. Naturally, if I check a man up and I 
find him in the field I realize he is there. 

Q. And you assume he is. there after that time'! 

Mr. Rooney: I object on the ground that 
it has already been answered, and further-
more, it is argumentative. 

The Court: Let him proceed with his ex-
amination. 

A. Of course if I was not there at the time he 
went to work, naturally I would have to assume 
he started in to work at eight o'clock in the morn-
ing. 

Q. And if you finished checking a certain sec-
tion at two o'clock in the afternoon, you assumed 
that the men who were there continued to work 
until five o'clock, isn't that so? A. I would say 
that in addition to this, as I said before, I will 
take their time, and we made it our business to 
see that they were there by continuously going 
around and revisiting. 

Q. And your inspectors were obliged to turn in 
daily reports as to what men were on the work ,. 
when they quit and how long they worked? Ah 
Yes, sir. 
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Q. And your ti1ne book was prepared with that 
information that was a check-up? A. I would not 
say, with reference to a check-up onl y ; m y time 
book is my own personal record. 

J.\,lr. Rooney: I offer this sheet in evi-
dence. 

Mr. Anderson: I object, first on the ground 
that it is not the best evidence; that it is not 
the original document; it is a copy. Second ~ 
on the ground that it was evidently compiled 
by this witness from sources other than his 
own personal knowledge and information , 
and I object to its being used to refresh his 
recollection on the same grounds. 

The Court: What has become of your 
notebook, the book you had? 

The "\Vitness: When I finished the time 
keeping I left everything I had right in the 
office, Mr. Boyle's office. I had no further 
use for it because I went back to the engi-
neering department. 

The Court: What became of the time 
sheets you spoke of, made by the inspectors? 

The Witness: They were left in the same 
place. 

Redirect examination by Mr. Roon ey: 

Q. Have you made a search for these papers, 
Mr. Furey? A. Yes, sir. We looked all over for 
them and we have been unable to find them. 

The Court: The pencil memorandum you 
say was destroyed? 

The Witness: Yes, sir. 
The Court: And this is a copy of that 

pencil memorandum? A. Yes, sir. 
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The Court: You made that and checked 
it nack from your own time sheet? 

The Witness: Yes, sir. 
The Court: I think I will admit it. 
Mr. Anderson: Exception to your Honor's 

ruling, and I would like to call your Honor's 
attention to this: That this witness' testi-
mony has been limited to the time keeping, 
and this sheet contains the prices and so 
forth, and without waiving any rights under 
my exception, I don't think that this is ad-
missible. 

The Witness: I also paid the men off 
weekly. 

The Court : Then these figures are fig-
ures that you actually compiled? 

The ,vitness: My actual figures, yes, sir. 

The Court: Without that explanation it 
would not be competent. 

Mr. Anderson: Then my exception will 
go to the admission of the entire document. 

The Court: It will be admitted. 
(Admitted and marked Exhibit P-13 in 

evidence . .) 

BERNARD J. ROSENGARTEN, recalled. 

D 1irecl examination by Mr. Rooney: 

Q. While you were on the stand before there 
were some sheets . from the City Clerk's office 
which were offered in evidence; have you those 
with you, Mr. Rosengarten? A. I have. 

,Q. These are the sheets which you produced 
yesterday, and which were offered in evidence and 
marked Exhibit P-11? A. Yes, sir. 
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Q. In addition to those you produced s01ne cer-
tificates also, I believe? ' A. Yes, sir. 

Q. What are these certificates? A. These cer-
tiificates authorizing the City Clerk's office to make 
payments to the contractor. 

Q. And they are what might be terined sworn 
proof of claim? A. Yes, sir. 

Q. Sworn to by the claimant? ' A. Sworn to by 
the claimant, yes, sir. 

Q. And have you checked over these claims with 
the payments of the Harrington Sons Company, 
and the sheets which were marked in evidence 
here? A. ,vhat do you mean by that? 

Q. I mean are these all of the claims of the Har-
rington Company which I hold in my hand, made 
under the contract with the Harrington Company 
in 1917?' A. They are, with the exception of one. 
There is one missing which I could not account for, 
not being directly in charge. 

Q. What is the date of that, do you know? A. 
I do not recall the date, but there is one of those 
vouchers missing. 

The Court: Is it entered on your sheet? 
The Witness: Yes, sir. 
The Court: In other words, you have all 

of the vouchers except one? 
The Witness: Except this one voucher, 

yes, sir. 
Mr. Rooney: If the Court please, I would 

like to off er the vouchers. 

Cross examination by Mr. Anderson: 

Q. There is nothing here except in relation to 
the Harrington contract, is there? A. The Har-
rington contract. 
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Bernard J. Rosengarten, redirect. 

Q. This claim 1nadc by the Harrington Sons 
Company, taking the one dated February 21, 19'17, 
for removal of ashes and so forth, $8.,090.75., con-
tains a copy of the resolution ordering a warrant 
drawn for this amount, and the claim is sworn 
to by the Harrington Company?' A. Yes, sir. 

Q. So that when you produce these docu1nents 
they are really the sworn claims on which the Har-
rington Company made application to the city for 
payment, isn't that so? A. Yes, sir. 

The Court: It will be admitted. 
(Admitted and marked Exhibit P-14.) 

Redirect examination by Mr. Rooney: 

Q. Have you also the city warrants? A. They 
are in the custody of the City Clerk's office. They 
are in the custody of Mr. McLaughlin. 

Q. Have you also with you any statements fron1 
the City Clerk's office showing the payments on 
work done by the city from January 30, 1920, to 
March 5:, 1920, for the removal of ashes and gar-
bage? A. Yes, I have the vouchers and payroll 
for this. 

Mr. Anderson: By vouchers you mean 
the sworn claims which were just offered? 

The ,vitness: Yes, sir. 

Q. By the way, Mr. Rosengarten, have you en-
tered up or compiled the total payments which 
were made to the Harrington Company on Ex-
hibits P-11 and P-14, or has the Comptroller done 
that? 

Mr. Anderson: I object to the question 
on the ground that up to this time there 
has been no evidence of any payments of 
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these amounts on these sheets or on these 
sworn claims. This witness cannot testif y 
to such a payn1ent. 

Q. Have you compiled the total su1ns shown on 
these sheets? A. No, sir, I have not. The C0111p-
troller's oflice has. 

Q. Now, Mr. Rosengarten, I understand tha t you 
produced the vouchers and receipts showing th e 
pay1nent of moneys . by the city from January 30th , 
19120, to March 51th, 1920? 

Mr. Anderson: I object to the question on 
the saine ground. 

The Court: He may answer. 
Mr. Anderson: Exception. 

A. Y. es, sir, I have . . 
Q. What are those sheets which you have 1n 

your hand? A. Sheets showing the register of 
warrants drawn and paid to the claimants. 

Q. They arc the same type of sheets which wer e 
produced by you yesterday and 1narkcd Exhibit 
P -11? A. Yes, sir. 

Mr. Rooney: I off er this in evid en ce, if 
the Court p lease. 

Mr. Anderson: I object on the ground that 
they are not proper evidenc e of pay111ent by 
the city. 

The Court: I will allow them. 
Mr. Anderson: Exception. 
(Admitted and marked Exhibi t P-1 5.) 
Mr. Rooney: I also off er the vouchers in 

connection with this sheet. 
(Adn1itted and marked Exhibi t P -16.) 
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Bernard J. Roseng 1arten ., recross. 

Q. Have you also any general account sheets 
with you, concerning pay1nents by the city to 
Michael Scatuorchio, under his contract of March 
8, 19120, to Noven1ber 30, 19'21 ?' A. Yes, sir, I have 
the sworn vouchers for payment due the con-
tractor. 

Q. That iS,, due to M. Scatuorchio & Sons? A. 
Yes, sir. 

Q. And that is under the contract for the com-
pletion of the Harrington contract? A. For the 
year 1920, for the completion of the contract. 

Mr. Rooney: I would like to offer this in 
evidence. 

Mr. Anderson: I would like to cross ex-
amine on this. 

The Court: You may. 

Cross examination by "Jl!lr. Anderson: 

Q. By these sworn vouchers, you 1nean, Mr. Ros-
engarten, that lVI. Scatuorchio & Sons filed sworn 
claims with the city for the payment of various 
mnounts of money from ti1ne to tin1e, and these 
vouchers are the cJaims upon which they said they 
were entitled to payments, is that correct? ' A. 
Those vouchers are subn1itted to us by the Depart-
ment of Streets, certified to us for payment, and 
the City Cle~k draws his warrant on those certi- . 
fled bills. 

Q. And these are what you call vouchers? A. 
Yes, sir-no, they are not totalled. 

The Court: Have you withdraw in your ob-
jection? 

Mr. Anderson: Leave it open until we 
see what the total is. 
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Mr. Rooney: You have the vouchers there 
for the year 1921? 

The Witness: Yes, sir, these are the 
vouchers for the entire contract, fron1 
March, 1920, to November, 19·21. 

lVIr. Roone y: I will off er these. 
(After discussion.) 
Let them be 1narked. 
(Admitted and 1narked Exhibits P-17 and 

P-18.) 
Mr. Roon ey: Do you wish to checks . these 

figures over, Mr. Anderson? 
Mr. A:q_derson: I wou ld like to do that 

during the noon recess. 

Direct exam ination by Mr. Rooney, continued: 

Q. ,vhat are these o:ther sheets you have with 
you? A. This is the register of the clai1n warrants, 
from the City Clerk's office. 

Q. And they show payments to Scatuorchio for 
the entire ti1ne of th e contract? A. No, not for 
1920. I have not been able to obtain the 1920 sheet, 
due to the clerk being on his vacation. I just got 
out the ones I was ab1e to find. 

Mr. Rooney: I off er those for 1921. 
~Ir. Anderson: I would like to exainine 

the witness. 
The Court: You may. 

Recross examination by Mr. Anderson: 

Q. You characterize these twenty-five sheets as 
what? A. Claim warrant registers. 

Q. And where do they come from? A. Fro1n the 
City Clerk's office. 

Q. Do you have anything to do with the prepa-
ration of these documents? A. No, sir. 
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Bernard J. Rosengarten, re1direct. 

Q. ;you do not touch them at all except that you 
found them in the City Clerk's office and brought 
then1 here? A. Yes, sir. 

Mr. Anderson: I object to them first on 
the ground that they are not proper evidence 
of payment of money, and also as to warrant 
No. 545, that there are no signed receipts; 
the sa,me as to warrant No. 82:8; the same as 
to warrant 11911; the siame as to warrant 
2458; also 2704; also 4 710; also 5,3,18 ; also 
5319; also 5715; also 6'307; also 7429'; also 
8946; and further on the ground that there 
has been no proof of any kind that the sig,-
natures of M. Scatuorchio & Sons appearing 
here, or :Michael Scatuorchio, are the signa-
tures of those persons, or of that finn.. 

The Court: I will admit it as part of the 
record. 

lVIr. Anderson: Exception. 
(Admitted and marked Exhibit P-19.) 

Redirect examination by Mr. Rooney: 

Q. Have you any other records concerning pay-
men ts to M. Scatuorchio or the Harrington Con1-
pany, or payments by the city for this extra work'! 
A. No, sir, I have not. 

Q. Do you know what the number of M. Scatuor-
chio's contract is in the city files? A. 19120 and 
19'21 contract? 

Q. Yes. 

Mr. Anderson: What is your purpose? 
Mr. Rooney: Simply for the purpose of 

checking it up with the other city depart-
ments, following our off er. 
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A. Contract No. 2321. 
Q. That is the · Scatuorchio contract? A. M. 

Scatuorchio & Sons' contract. 
Q. What is the number? A. That is ~o. 232'1. 

That is the nun1ber that is put on it by the LRw 
Department when executing the contract. 

Q. And is that the number by which the contract 
goes through :the files of the department? 

Mr. Anderson: Objected to as in11n1aterial. 

Q. Can you tell by ref erring to the Harring ton 
.· contract, what the number of that contract is? A. 
That is contract 2!225. 

Q. And that goes through the department un-
der that number ? A. Exactly. 

Q. Have you any file with yo u today, fron 1 th e 
. City Clerk's office, with refer ence to advertising 
for bids for the rein oval of ashes and garbage for 

· the period from March, 19·20 to :Novemb er, 1921? 
A. I have. 

Q. Will you produce th em, please ? A. Here 
they are. 

Mr. Rooney: I would lik e to off er in evi-
dence affidavit of Edward E. \Vard , book-
k eeper of the Jersey City Journal , showing 
publication. 

Mr. Anderson: I object on th e ground it 
has not been proved. 

The Court: Sustain the objection. 

Q. Do you know whether or not this was pub-
lished in the Jersey Journal for a week, or for four 
weeks, or whatever time it was, or fr01n January 
1st, 19'20? A. Yes, sir, that was published, b ecause 
our office checks the ads after we insert them . 

Q; Is that a printed copy of the ad which was 
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published? A. This is a printed copy of what 
appeared in the paper. 

Q. In the Jersey Journal? A. Yes, sir. 

Mr. Rooney: I will off er that now. 
Mr. Anderson: May I cross examine? 
The Court: Yes. 

Cross examination by Nlr. Anderson: 

Q. You say now, under oath, from personal 
knowledge, that that ad apeared in the Jersey 
Journal? A. Yes, sir. 

Q. You recall that particular ad? A. After 
looking at it, I do. 

Q. You checked it personally and watched its 
publication? A. Yes, sir, that was my duty. 

Q. And after the lapse of over six years you 
can . say that that particular ad appeared in the 
Jersey Journal during that particular week? A. 
Yes, sir. I have it down here; I have a notation 
on my envelope. 

Q. So that you are depending upon some memo-
randu1n to refresh your recollection: You are not 
testifying from personal knowledge? A. That is 
all endorsed on the envelope. 

Q. In 1920, were you charged with the duty of 
checking publications? A. Yes, sir. 

Q. And you have been ever since? A. Yes, sir, 
with the exception of the tiine I was away on 
vacation. 

Q. And you still say you have a personal recol-
lection of this ad? A. I do. 

:Mr. Anderson: That is all. 
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Mr. Rooney: I now offer it. 
The Court: It 1nay be received. 
(Affidavit marked Exhibit P-20.) 
Mr. Rooney: You said something, Mr. An-

derson, before about totalling payments 
under the Scatuorchio contract; you wanted 
to know if we had made those totals. The 
total is $268,000. 

Mr. Anderson: I am letting them go in 
without examination on your sayso. You 
have offered them in evidence, and they 
are in. That is all so far as this case is 
concerned. 

JOHN L. JOHNSON, sworn. 

Direct examination by Mr. Rooney: 

Q. By whon1 are you e1nployed? A. The City 
of Jersey City. 

Q. How long have you been employed by the 
City? A. Ten years. 

Q. In what office are you e1nployed? A. City 
Comptroller. 

Q. In what capacity? A. Auditor. 
Q. What are your duties as auditor? A. As an 

auditor, check all receipts and djsbursements. 
Q. Have you any records with you, Mr. Johnson, 

showing the payments made to Thomas Harring-
ton Sons Company, under its contract made with 
Jersey City in 19'19', for the removal of ashes and 
garbage? A. I have records showing the amount 
of $344,000. 

Mr. Anderson: I object and ask that that 
be stricken from the record. His answer 
should have been yes or no. 
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John L. Johnson, cross. 

Q. What are those records? A. I have warrants 
here from 1918 to 1912(), inclusive. 

Q. All of the warrants , you have produced re-
fer to payments to the Thomas Hardngton Sons 
Company? A. Yes, sir. 

Q. You also keep a record in your office con-
cerning the making of these warrants, and whether 
or not they are returned stan1ped as paid? ' A. 
These are all returned warrants, paid by the bank. 

Q. vVell, have you any record in addition to 
those warrants? A. \Ve have an outstanding war-
rant book, if they are not returned. 

Q. Can you tell us what these warrants total? 

Mr. Anderson: I want to object. I want 
an opportunity to examine him. 

The Court: You may examine him. 

Cross examination by Mr. Anderson: 

Q. Do these warrants you have produced refer 
to all of the years of the Harrington contract? A. 
All but 1917. 

Q. 19,17 is missing? A. Yes, sir. 
Q. What is the grand total of all these warrants 

you have produced? A. The grand total of these 
warrants produced is $,274,872. 

Mr. Anderson: I object to the warrants 
on the ground that there has been no proof 
of the endorse1nent purporting to be that 
of Thomas Harrington Sons Company. 

Mr. Rooney: With reference to that ob-
jection I make this statement to the Court , 
that yesterday I showed l\1r. Anderson the 
vouchers which we ·had , and showed him 
a number of them which had been endorsed 
"for deposit Thomas Harrington Sons Con1-
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pany' ', ?nd I asked him did he want us to 
prove them-

l\1r. Anderson: If Mr. Roone y takes that 
position , I withdraw my objection. 

(Ad1nitled and marked Exhibi t P-21.) 

Redir ect exan1i1wtion by Mr. Roon ey: 

Q. Now, Mr. Johnson , what is this warrant hook 
which you ref er to? Tell us what your systen1 is 
for keeping track of the warrants ? A. The vouch-
ers are issued in triplicate. Th e origin al is sworn 
to by the party furnishing labor or materials to · 
the City. After being approved by the department 
it 1s then sent to the Cmnptroller's office and 
charged against its particular appropriation or ac-
count. It is returned hack to the department and 
turned in to the 1neeting with a list of claims wh ich 
they wish paid, with a resolution. The City Clerk 
then draws the warrants and lists the sam e on this 
white sheet. A blue sheet, wh ich is the Comp-
troller 's, and a yellow sheet for th e Treasure r 's 
office. 

We get a bank balan ce twi ce a 1nonlh. The 
warrants, when they are returned by the bank are 
first checked back by the City Treasure r ; after he 
arrives at his balance the y are handed over to 
Mr. McLaughlin to verif y his figur es; As a rule 
any warrants which are outstanding would be 
checked in blue, and that warrant would be en-
tered in the outstanding warran t book. If that 
was returned at a later date , the date of return 
would be stamped after the warrant. 

Q. Are you the person having charge of this 
·warrant book, and also of thC' n1issing ,varr ant 
bo ok? A. Yes, sfr. 

" ' 
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Jo1hn L. Johns 1on, recro ,ss. 

Q. Have you those books with you? ' A. We have 
the voucher book and the warrant book and the 
outstaniling warrant book for 1917. 

Q. vVill you produce those, please, for the year 
1917? A. Here they are. 

Q. What is the book which you have produced 
and which you have before you? A. The warrant 
book. 

Q. vVhat is the warrant book? A. Record of 
payments made by the City. 

Q. The issuance of warrants ·and checks for 
then1? A. Yes, sir. 

Q. And have you charge of that book? A. Yes, 
sir. 

Q. "\Vill you turn to the year 1917, and see if 
any warrants were issued on that book to Thon1as 
Harrington Sons Company under their garbage 
contract? A. I have it here. 

Mr. Anderson: I would like to exain1ne 
the witness. 

The Court: You may. 

Cross examination by Mr. Anderson: 

Q. This book comes frmn where? A. The book 
is in our office. 

Q. That 1s the Comptroller's office? A. Yes, 
sir. 

Q. And do you know what the dut y of the 
Comptroller is? A. To audit all receipts and dis-
bursements. 

Q. You are an auditor? A. Yes, sir. 
Q. Did you actually make these enlries 111 this 

book? A. These are made out by the City Clerk's 
office. 

Q. These sheets come to you from the · City 
Clerk's office? A. Yes, sir. 
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Q. These sheets are copies of the sheets Mr. 
Rosengarten has produced, are they not? A. Yes. 

Q. Except that they do not show a purported 
signature of the person who receives the warrant? 
A. That is right. 

Q. And following the warrant number and the 
payee stands a voucher number of the department 
that the expense is allotted to, and what contract 
or work it relates to, and the amount? A. Yes, 
sir. 

Q. And these are made up in the City Clerk's 
office when the warrant is prepared? A. Yes, sir. 

Q. And the City Clerk keeps the original of 
these sheets and sends you a copy , a duplicate, to 
your office? A. The Comptroller 's or Treasurer's 
office. 

Q. And they are then put in the \.varrant book? 
A. After being checked. 

Q. \Vhat do you mean by being checked? A. 
As to the correc.t ainount of money, _ the proper 
payee, the proper warrant nmnher, and the 
voucher nu1nher. 

Q. And what do you have to check against? 
A. The white voucher. 

Q. That is what is known as the proof of claim? 
A. The proof of claim, yes, sir. 

Q. You do not actually see the warrant itself? 
A. Oh, yes. 

Q. When do you see that? A. \Vhen these 
sheets come down to our office, there is the blue 
sheets and the yellow sheets. 

Q. The white sheets stay in the City Clerk's 
office? A. Yes. The daim or voucher, as we tenn 
it, we check it back as to the correct ainount of 
money, the payee and the proper account number, 
to see that they are 0. K., and see that it is en-

20 



20 

4l) 

John L. Johnson, redirec:f. 

tered against the claim in the voucher book. We 
put a date on it, sign the warrant, and the warrant 
and the yellow sheet are sent to the treasurer's 
office. 

Mr. Anderson: I object to the witness 
using this book for the purpose of proving 
any payment made to Thomas Harrington 
Sons Company, on the ground that it is no·t 
evjdence of any such payment. 

Redirect examination by ll!lr. Rooney: 

Q. As I understood you, Mr. Johnson, what be-
comes of a warrant after it is given to the City 
Clerk and the City Clerk hands it over to the claim-
ant against the city- A. I assume they rush to 
the bank with it and deposit it. 

Q. But we cannot assume that the Harrington 
Company did that, because they may have buried 
it some place. You say you get statements twice 
a month from the bank? A. Yes. 

Q. And with those statements, do they have the 
cancelled warrants with them? A. It is customary 
for the bank, I believe, to take each day~s pay-
1nents in sets and list thern with an adding 111a-
chine, and they simply charge you with the total. 
"\Vhen the City Treasurer gets hack the . warrants, 
he checks against the adding machine totals, and 
then he checks the ·warrants against his warrant 
book, and after he arrives at a balance he passes 
them over to us and we do the same thing. 

Q. Does this book which you have produced 
show that you actually checked off the cancelled 
paid warrants by the city for each of the entries 
in there? Is that so? A. Y cs, sir. 

Q. Is that correct? A. Correct. 
Q. And if a warrant has not come 1n you put 
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it in some other book? A. If the warrant is out-
standing it would be listed in the outstanding war-
rant book. If returned at a later date, the date 
of return would be stan1ped in after the warrant 
nun1ber and amount. 

Q. And this book that you have shows that? 

Mr. Anderson: Please don't lead hiln. 
Ask him what it does show. 

A. It shows on this payment this warrant was 
returned with the February 28th bank balance. 

Q. What do you mean, as paid by the bank? 
A. Indicates it ca1ne through the bank at that 
time. 

Mr. Rooney: That is all. 

Recross examination by Mr. Anderson: 

Q. Do you mean to say that all these warrants 
that do not have the blue check were deposited? 
A. No, the ones with the blue check were outstand-
ing at the time of that balance. 

Q. What office were you in in 1917? A. The 
Con1ptroller's office. 

Q. Looking at these blue and black checks on 
these sheets, do you know they are your check 

·marks? A. Well, they 1night not· be rny check 
marks. One man would call them off and another 
man would check. 

Q. And you either called or checked off? A. 
Yes, sir. 

Q. During the entire year 1917? A. Well, ex-
cept when I was away on my vacation. 

The Court: When was your vacation? 
The vVitness: In August, I believe. 
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John L. Johnson, redirect. 

Q. \Vho was the man who worked with you? 
A. Mr. Orr. 

Q. And he is still there? A. Yes, sir. 
Q. And you can say from personal recollection, 

just from looking at these sheets now, that you 
and Mr. Orr called and checked these warrants? 
A. Yes, sir, I would say that they look like our 
checking. 

Q. Your 1nemory goes back six or seven years? 
A. It goes back that far, yes , sir. 

Q. These checks have such a distinctive appear-
ance that you can tell whether they are yours 
or his? A. Absolutely. When you are working 
with a n1.an ten years you can pretty nearly tell, 
that is, you might not be positive, but you would 
feel that you were. 

Q. Then I understand you to say that you can 
take this book, and looking at these check n1.arks 
say that the warrants that are checked had not 
come back during the period designated, and that 
all the other warrants had come hack? A. Yes, 
sir. 

Mr. Anderson: That is all. 
Mr. Rooney: I offer the book. 
Mr. Anderson: I renew my objection. 
The Court: I will allow it to come in 

under the system of doing business by the 
city. 

Mr. Anderson: Exception. 
(Admitted and marked Exhibit P-22.) 

Redirect examination by Mr. Rooney: 

Q. Can you refer to any records to save tin1e, 
showing what these warrants were, and what the 
amounts of them were, paid out during 1917? A. 
Here is the total here, $70,000. 
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The Court: Just even money? 
The Witness: Just even 1noney, yes , sir . 

Q. What was the total you had for the pa y-
1nents made to the ~Harrington Company subse-
quent to that? A. $274,872.61. 

Q. In other words, your records show that fr01n 10 
the beginning of the Harrington Compan y 's con-
tract, there was paid to them a total of $344,872.61, 
is that correct? A. Yes, sir. 

Mr. Anderson: · Of course that is all sub-
ject to the objection I made to this entire 
line of testimony? ' 

The Court: Yes. 

Q. Do you know where the warrants are for the 
year 1917? A. No, sir, I do not. I belie ve they 20 
were destroyed, but I am not in a position to sa y. 

The Court: How long do you keep the 
records? 

The \Vitness: Vv e did have them for 
about thirt y years , but they cluttered up our 
vaults so that we destroyed them back of a 
period of six years, I think - I ain not cer-
tain - we have them fr01n 1918 on. 

Q. You have quite an accumulation of warrants i.30 
and vouchers down in your vaults, have you? A. 
Yes, sir. 

Q. Now, have you an y warrants with you show-
ing payments made by the city for the period fr01n 
January 29, 19'20, to March 10th , 1920, for the re-
moval of ashes and garbage? A. Yes , sir , I hav e. 

Mr. Rooney: I would like to off er the 
cancelled vouchers in evidence. 

Mr. Anderson: Subject to any objection 40 
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I n1ay want to make. What is the total of 
these warrants? 

The Witness: $32,025.73. 
Mr. Anderson: I object to the receipt of 

the warrants on the ground that there has 
been no evidence in the case, no proper evi-
dence in the case, connecting this extra work 
with the uncom. pleted term of the Harring:-
ton contract. I do not object to the sig:na-
ture and endorsement; I suppose they all 
have bank stamps on them. 

Mr. Rooney: If that is the basis of your 
objection, I can tie that up. 

The Court: It will have to be tied up, of 
course, if you have not done it already. 

Mr. Rooney : Does your Honor accept 
them in evidence? 

The Court: I will accept them subject to 
being tied up by additional proof if you 
have not done it already. 

(Admitted and marked Exhibit P-23.) 
Mr. Anderson: I desire to note an excep-

tion to your Honor's ruling. 

Q. Now, have you with you the cancelled war-
rants and vouchers showing payments to Michael 
Scatuorchio under his garbage contract, March, 
19120, to November 30th, 1920? A. Yes, sir. 

Q. Will you produce those cancelled vouchers? 
A. Here they are, right here. 

Mr. Rooney: I would like to off er those 
warrants in evidence. 

Mr. Anderson: No objection. 
(Admitted and marked Exhibit P-24.) 
Mr . Rooney: That is all. 
The Court: · Mr. Rooney, were there any 
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unreturned warrants entered in the warrant 
book? 

Mr. Rooney: Mr. Johnson, this book 
which you have produced for the year 1917, 
which you say shows a total of $70,000 in 
warrants issued to the Harrington Company, 
does that show tha t any of these warrants 
to the . Harrington · Company were not re-
turned? 

The \,Vitness: No. 
Mr. Rooney : · They all wen t through the 

bank? 
The Witness: Yes, sir. 
Mr. Rooney: That is all. 

RICHARD FUREY , recalled. 

Q. This work done and the pay1nents made as 
shown on Exhibit P-13 ; by the cit y between J anu-
ary 30, 1920, and March 10th, 1920, can you tell 
us whether or not those payments were made by 
the city with reference to the removal of ashes 
and garbage in Jersey City ? 

Mr. Anderson: I renew th e objection I 
made to this document before, earlier in the 
trial. I suppose your Honor . will make the 
same ruling? 

The Court: Exactly. 
Mr. Anderson: Exception. 

A. Yes. sir, they were. 
Q. And all these payments wer e made for the 

removal of ashes and garbag e throughout the ci ty 
during that period? A. Yes, sir. 

Mr. Rooney: That is all. 
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Richard Furey, cross. 

Cross examination by Mr. Anderson: 

Q. How do you know that? A. Because I paid 
the men. 

Q. vVell, you know that you actually took the 
warrants from the City Clerk, or wherever you g:ot 
the1n, and handed them over to the men? A. Yes, 
sir. 

Q. But the question is ·broader than that. It cov-
ered not only payments, but covered the actual 
work which was purported to have been done as 
shown by the schedule Exhibit P-13. Do I under-
stand you are changing your testimony or adding 
to it, to the effect that your knowledge is confined 

· to what you found at particular times and par-
ticular places in the city wlien you were on your 
rounds of inspection? 

Mr. Rooney: I object on the ground that 
it has already been answered about five or 
six times. 

The Court : He may answer. 

Q. What you said about that before still stands, 
is that so? 

Mr. Rooney: Said a·bout what? 
Mr. Anderson: About his personal knowl-

edge of the work that was done, shown on 
the schedule. 

A. vVell, yes, of course-if I understand what 
you n1ean-do I really know if the work was per-
formed? 

Q. No, the ques:tion is this: We have a schedul e 
here. from January 30th to March 10th, it shows 
so many horse 1-drawn trucks, without drivers, so 
many auto trucks with drivers, so many without 

127 
Richard Furey, redirect. 

drivers, so many foremen, so many drivers, at :.1 

certain rate per day, and at so much money? A. 
Yes, sir. 

Q. What I a111 getting at is this .: Is your knowl-
edge confined to what you saw yourself on your 
trips of inspection around the city, or is it based 
partly on the reports that were turned in to you 
by the City 's inspectors of garbage? A. I would 
not say based upon reports turned in to me. This 
report is based upon my personal supervision of 
the work, as I said before, and the check-up of the 
work. 

Q. But owing to your inability to be in _ more 
than one place at one ti1ne , you cannot say that 
such a statement is accurate because it is made 
up from knowledge gained from so;Ille one else ? 

Mr. Rooney: I object, because that has 
already been answered about six or seven · 
times. 

The Court: He may answer. 

A. Well, of course, it is i1npossible for m.e to be 
in two or three places at one time, so I naturally 
must accept the time of the timekeeper on the job, 
or the inspector on the job as to the thne the men 

10 
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started. I must accept his tim e as to their starting. 80 
Q. You .must accept his word as to everythino-n 

that happened when you were not there? · A. Yes , 
but tJ;iat is very seldom. 

Mr. Anderson: That is ·what I have been 
trying for some time to get out. That is all. 

Redirect examination by Mr. Roon ey: 

Q. You had no definite time to 1nake these in-
spections, did you? A. No, sir. 
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Richa:.r:d Furey, redirect. 

Q. You dropped in on those people any time? 
A. I would start out in the morning; I had no par-
ticular time to be at any particular place. We 
would go out and visit any place where we thought 
it was necessary to go. 

Q. In other words, was . it possible for the men 
of a given gang or crew to know that at ten o'clock 
in the morning you were going to be with that par-
ticular crew? A. Absolutely not. 

Q. Did you ever vary your progra111 in making 
inspections, and so forth? A. Of course we visited 
different gangs at different ti1nes, and as soon as 
the time was all taken, I would keep on and con-
tinue to supervise the work and revisit the 1nen. 

The Court: This paper refers entirely to 
work done by the city in the removal of 
garbage and ashes between these dates? 

The Witness: Yes, sir. 
The Court: This is money the city paid 

out to do that work? 
The Witness: Yes, sir. 
Mr. Rooney: That is all. 

(Witness excused.) 

Mr. Rooney: The plaintiff rests its case. 

Motion for a Nonsuit. 

:Mr. Anderson: I move for a nonsuit on the fol-
lowing grounds: 

FrRST.-That the plaintiff has not proved that 
prior to the letting of the Scatuorchio contract for 
the finishing of the unexpired term . of the Harring-
ton contract, that it advertised specifications, or 
had the bidders enter into competitive bidding as 
a means of re-letting this contract. 

~29 

Motions. 

SECOND.-That under the specifications in the 
Harrington contract that called for a bond of fifty 
thousand dollars, which bond w1as: furnished, and 
the specifications under the Scatuorchio contract 
for the finishing of the Harrington contract, the 
city called for the following: "The bidder must 
submit with his proposal an agree1nent executed 
by a surety company authorized to transact busi-
ness in New Jersey, that it will execute a bond for 
the faithful performance of the contract, and in 
accordance with Chapter 75,, P. L. 1918 of New 
Jersey, which bond shall be in the full amount of 
the contract or bid." 

Accompanying the proposal of Scatuorchio is 
the agree1nent of the American Surety Company 
to write a bond on that contract for $268,000. That 
was a material modification of the terms under 
which the Harrington contract was let, of such 
a nature as to relieve the National Surety C01npany 
from liability on its own bond. 

THrno.-The plaintiff has proved payment on ac-
count of the Harrington contract of only the sum 
of $,274,872.61, leaving a difference between that 
amount and the amount of the Harrington con-
tract, $590,000, of $31~,127.39, mor~ than enough 
money to _ cover the amount which the City says 
it expended in completing the contract, and there-
fore the City has suffered no damage. 

FouRTH.- -The City by its delay in the prosecu-
tion of this case, during which time the Thomas 
Harrington Sons C01npany became insolvent, has 
imposed a loss upon the surety, rendering the 
surety unable by resort to the assets of the Thon1as 
Harrington Sons Company which it had, to col-
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lect from the company the loss which the surety 
company may sustain. 

FIFTH.-There is no evidence in the case of any 
performance by M. Scatuorchio & Sons of the con-
tract of $268,000 proved by the City. 

Those are the grounds of 1ny n1otion for non-
suit. 

(Argued.) 

MOTIONS FOR DIRECTION OF VERDICT. 

The Court: The motion is refused. I think 
there is enough to go to the jury. 

Mr. Anderson: The defendant surety company 
rests its case. 

I move for a direction of verdict in favor of the 
National Surety Company upon the same grounds 
which formed the basis of 1ny motion for nonsuit. 

Mr. Van \Vinkle: The defendant, the Receiver 
of the insolvent corporation, has . no 1notion · to 
make, except upon the ground - I did not listen 
with attention to all the testin1ony concerning the 
.figures; I was necessarily absent part of the time-
if the figures do not prove a loss then I will move 
for a nonsuit on the ground that the case has not 
been proved to that extent. If the figures are right 
I have no motion. 

Mr. Rooney: On behalf of the Mayor and Alder-
1nen of Jersey City, the plaintiffs , I desire to move 
for the direction of verdict as against both defen-
dants on the ground that it has been proved that 
a bond was executed, that the provisions of the 
bond were not carried out, that the contractor de-
f aultcd in his work, and abandoned his contract, 
not alone by testimony offered by the City, but 
out of the mouths of the defendants; that the City 
has proved the $55:,000 of damages, in excess of 
$5,000 over the bonds, the last payment having 
been made in November, 1921. 
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I therefore move for the direction of a verdict 
on the ground that the answer does not set up a 
defense; that no defense has been proved, and con-
sequently the abandonment and breach of the 
bonds have been conclusively proven. 

The Court: I will refuse the motions to direct 
a verdict on each side. Both of you ma y have an 
exception. · 

Mr. Anderson: The bond is in the sum of fifty 
thousand dollars. The bond is not in the usu;l 
form of having a penal sum of double the amount• 
it is limited to the sum of fifty thousand dollars: 
and this being a contract obligation under no cir-
cu1nstances can the surety company , irrespective 
of ~hat the amount of the judgment may be 
against Thomas Harrington Sons Company, be ob-
ligated to pay more than the sum of fifty thou-
sand dollars. Of course, after judgment· is ren-
<lered, interest would start to run on the amount 
of judgment from the date of the recovery of the · 
judgment. 

Mr. Rooney: We will not ask for the interest 
on the entire sum; we won't ask them for the in-
terest pending this Scatuorchio contract, hut we 
are at least in all fairness entitled to interest fron 1 

Nove1nber 30th, 1921, the date when ·this last pay-
ment on the Scatuorchio contract was made, on 
the full amount of def a ult, $5!5,,000. 

The Court : You cannot recover more than the 
fifty thousand dollars outside of your interest? 

Mr. Rooney: That is correct, fifty thousand dol-
lars, plus interest. 

The Court thereupon charged the Jury as fol-
lows: 
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The Court: Members of the Jury: 
/Cf_ r ]_ 

On the 24th day of January,~ the Thomas 
Harrington Sons Company entered into a contract 
with the Mayor and Aldermen of Jersey City to 
re1nove all ashes and garbage and kitchen ref use 
and waste paper, without separation, from Janu-
ary 15, 1917, to November 30, 192:1, according to 
the specifications shown by that contract, for the 
sum of $590,000, to be paid se1ni-monthly in sums 
not less than five hundred dollars. You will have 
that ·contract before you and see the specifications · 
and terms on which ·the ashes and garbage ·were 
to be removed. 

To secure the faithful perforn1ance of this ·con-
tract, the company entered into a bond for fifty 
thousand dollars with the National Surety Com-
pany of the State of New York, to the Mayor and 
Aldern1en of Jersey Cjty, the condition of ·the bond 
being that the above bonded Thmnas Harrington 
Sons Company shall well and truly, and in a good 
and sufficient manner perform the work mentioned 
in the accompanying contract and specifications 
for the · collection and removal of ashes, garbage 
and kitchen refuse and waste paper, without sepa- _ 
ration, from all the streets in Jersey City, from the 
15th day of January, 19'17, to ·the 30th day of 
November, 1921, and complete the same in accord-
ance with the terms and conditions therein stipu-
lated, and in each and every respect cmnply with 
the provisions therein contained. 

It is ilnmaterial in this case whether the weather 
.was good or whether it was not, or whether the 
conditions increased the expenses of the company 
in performing its duty; when it entered into that 
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c~ntra_ct with the Mayor and Aldermen of Jersev 
C~ty, 1t was obli?ed, under our law, to compl; 
with the terms of that contract. 

The Thomas Harrington Sons Company com-
m_enced this work in accordance with the terms 
of the contract, and insofar as it appears there 
was no difficulty or complaint made until Decem-
ber, 1919, when the plaintiff contends that the 
company failed to perform the contract and did 
not re1nove the ashes as it agreed to do. The 
ashes and garbage accu1nulated in the month of 
December, and in January, 1920, and that such 
condition continued until the 29th day of January, 
1920, when a meeting was held between the Com-
missioners of Jersey City and representatives of 
the def end ant company, and the company was 
notified that it had unwarrantedly delayed the col-
lection of garbage and the performance of the 
work under its contract, and that thereafter the 
City would complete the contract of the defendant 
Harrington Sons Company. 

The City thereupon advertised for bids for the 
completion of this contract. You see, the contract 
of Harrington Sons Company did not expire until 
November 30th, 1921, and this was in the las ,t of 
January, 1920, and finally after bids were adver-
tised a new contract was entered, into with M. 
Scatuorchio & Sons for $,268,000. In other words, 
they agreed to complete the contract that Harring-
ton Sons Company had failed to complete for that 
sum of $268,000. 

In the meantime the ashes and garbage was re-
maining on the streets of Jersey City and the City 
itself went on and completed the collection of 
this gar,bage from the 29th day of January, 19120, 
until some time in March when the new contract 
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went into effect, and according to the evidence 
of the plaintiff, it expended during that time in 
collecting the garbage and waste refuse in the 
streets of Jersey City, $·3,2;025.78, as I recall the 
figures, but you will have the papers before you 
and will determine what the a1nount was. 

Now, the City claims that they were obliged to 
expend more n1oney than the original contract 
called for in order to complete the work, and that 
therefore the surety and the company are obliged 
to make good to the City that sum. The original 
contract, according to the contract itself, was $5-90,-
000. The Harrington Sons Company was paid 
from January 1st, 1918, up to the time when they 
defaulted on their contract, $274,872.61, as I re-
call the evidence, and then in the year 19117, dur-
ing ·that year, from the date of the contract up to 
January 1st, 1918, they were paid $70,000, making 
the total ainount that they had received on their 
contract $-344,872.61. That would leave $245,,127.3,9 
as the money which the City had on that contract. 

In other words, they had agreed to do the work 
for $690,000; they had received $;344,872.6·1, and 
there was still due if they fulfilled their work ,. 
$245-,127.39. The new contract called for $268,000. 
The work which was done by the City itself be-
tween the time when the old contract was com-
pleted and the new contract begun, cost $32,025.78, 
so that the difference between the two would he 
$54,898.40. Those are the figures which I have, 
but you have the vouchers before you and can tell 
just exactly what the amount was, and that is your 
duty to determine how much the City has lost. 

In this case, however, there was a bond, and 
the bond is limited to $50\000., so that even if you 

135 

Charge. 

find that the City was out ~54,898, all they can re-
cover in this case is the $50,000. But if the y ar e 
entitled to recover on this bond, they would re-
cover the amount of the bond, fift y thousand dol-
lars , if it was that much,-if there was that much 
due; if you find there was not fifty thousand dol-
lars due, then whatever debt you find was due for 
this , then the plaintiff can recover such amount. 

In addition to that they are entitled to damag es 
for the retention of tha t debt; that would be the 
interest on that sum, whatever you find it would 
be, from the time the contract was entered into 
down to the present time, at six per cen t. 

That, gentl emen of the jury, is the case which 
you have to determine. The plaintiff must es tab-
lish its case by a preponderance of the evidence. 
You have all the papers and vouchers before you; 
determine the amount that is due the City, if you 
find there is a default on this bond. 

The debt is the amount tha t is due the City. It 
cannot be over fifty thousand dollars., and wha t-
ever sum you find there is due the City , if you find 
there is a sum due the City, then in addi tion to 
the debt, there will be the retention , which is really 
the interest from November 30, 19121. 

If you find fift y thousand dollar.s, your judg-
ment would be debt , $50,000, damages, interest at 
six per cent. from November 30, 1921, down to the 
present time, and the two together wou ld be the 
total sum of $50,000, plus interest, but if the debt 
was not $50,000 , then you will state the deb t in 
the sum which you will determine. 

The Court: I refuse lo char ge other than as I 
have c_harged. 
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Plaintiff's Requests to Charge. 

1. Where a party by his own contract creates 
a duty or charge upon himself, he is bound to 
make it good if he may, notwithstanding any ac-
cident by in evitable necessity because he might 
have provided against it by his contract, and if 

l O any casualty shall occur which shall increase the 
labor and expenditure of the contractor, the loss 
must fall on him who engaged to do the work. 
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2. In arriving at your verdict, if you find the 
damage suffered by the plaintiff equal or exceed- . 
ing the penal sum of the bond (to wit, $50,000), 
you should also assess damages for the non-pay-
ment of the penal sum, that is the interest thereon 
from the .time it was due to the date of the trial. 

R .equest to Ch~rge on Behalf of the n ,efend-
. a~t National . Surety Company. 

. . \'J.fn' t of;\/~ V 
Under no circumstances can the ~MBPHUUl Sure-

ty · Company be held liable for more than the 
amount of its bond, viz ., -fifty thousand dollars. 
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New Jersey Court of Errors and Appeals 

THE MAYOR AND ALDERMEN OF 
JERSEY CITY, 

Plaintiffs-Respondents, 

v. 

J. RuFus BESSON, Receiver of 
Thomas Harrington's Sons 
Company, and NATIONAL 
SURETY COMPANY, a corpora-
tion, 

Defendants-Appellants. 

Action at Law. 
On Appeal from 
Supreme Court. 

BR.IE 'F FOR DE :FENDANTS-AP 'PELLANTS. 

Statement of the Case. 

By contract (Ex. P-1) dated January 24, 1917, 
Tho-mas Harrington's. Sons Company, a corpora-
tion, contracted with the Mayor and Aldermen of 
Jersey City to remove all ashes, garbage, kitchen 
refuse and waste paper from all the streets of Jer-
sey CHy from January 15, 1917, to November 30, 
19121. 

The defendant-appellant National Surety Com-
pany with Thomas Harrington's Sons Company 
entered into a bond (attached to Ex. P-1) in the 
sum of $50,000.00 conditioned for the performance 
of the contract. 

Thomas Harrington's Sons Company abandoned 
the contract on January 29, 1920, without legal 
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justification and did no further work on it after 
January 29, 1920 (Fagen, p. 91). 

On January 29, 19'20, the City of Jersey City after 
notice to both defendants revoked the contract 
(Fagen, pp. 90-91). 

Between January 30, 1920, and March 10, 19:20, 
the City alleges that it removed the garbage, ashes, 
etc. (Furey, pp. 97, 102). 

The City then awarded a contract to one 
Scatuorchio to complete the work under the Har-
rington contract (Fagen, p. 93). This contract is 
dated March 9, 1920 (p. 52), and was performed 
by Scatuorchio. 

The Harrington contract (Ex. P-1) provides 
(Par. 3, p. 11) that the contract price is the price 
mentioned in the proposal annexed thereto. 

The price mentioned in the proposal is, $5,90,000 
(Ex. P-1, pp. 19-20). 

It is not disputed by appellants that the Harring-
ton Company for the time it performed the con-
tract (except the year 1917) had been paid by the 
City the sum of $27Li,872.61 (Johnson, pp. 116, and 
122-123) and that for the year 1917 it received the 
sum of $70,000 (Johnson, pp. 122-123) making a 
total of $344,872.61 received by the Harrington 
Company (p. 123). 

The City alleges that for the work of removal 
which the City alleges . it did between January 291

, 

1920, and March 10, 1920, it paid direct $,3,2,025.73 
(Johnson, pp. 123-124). 

It is not disputed by appellants that the amount 
paid by the City to Scatuorchio for completion of 
the Harrington contract March 10, 19·20, to No-
vem ,ber 30, 1921, is $268,000 (Rosengarten, p. 115; 
Johnson, pp. 124-125). 
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Summarized the figures are: 

Received by Harrington t9 Jan. 291
, 1920 $344,872.61 

Paid by City direct Jan. 29, 19·20, to 
March 10, 19,20 (alleged) . . . . . . . . 32,025.73 

Received by Scatuorchio . . . . . . . . . . . . 268,000.00 

$644,8918.34 
Harrington contract price . . . . . . . . . . . $690,000.00 

Excess ( alleged) . . . . . . . . . . . . . . . . . . . . $ 5·4,898.34 

The foregoing figures were the basis of the 
Judge's charge to the · jury (p. 134). 

This appeal involves only the item . of $3,2,025,.73 
alleged to have been expended by the City direct 
for the alleged removal of ashes, garbage, etc., 
from January 29, 1920, to 1M.arch 10, 1920, between 
the date of abandonment of the contract by Har-
rington and the date of the re-letting of the con-
tract to Scatuorchio. 

Appellants contend that the evidence offered by 
the City to prove the doing of the work and the 
amount expended between January 291

, 19·20, and 
March 10, 19120, was illegally and erroneously ad-
mitted by the Trial Judge and that the evidence 
of payment of the $32;025.73' by the City for the 
alleged work between those dates. was , also illegally 
and erroneously admitted by the Trial Judge be-
cause there was. no legal evidence upon which the 
jury could have found that the City had done the 
work or employed the labor, etc., which made up 
that amount between those dates. 

Briefly the evidence illegally admitted to show 
the doing of the w'Ork, etc., by the City between 
those dates was testimony by a witness, Furey, 
who had no personal knowledge of the doing of all 
or some of the work, etc., and Exhibit P-13, 
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"Record" compiled by Furey from sources which 
were all or partly not within his knowledge and 
which he did not know to be correct. 

Specification of Grounds of Appeal Asserted 
and Intended to Be Urged. 

I. 
The Court erred in admitting in evidence against 

the objection and exception of defendants-appel-
lants Exhibit P-13, being record of the amount of 
wagons, teams, men, lifters, foremen alleged to 
have been employed by the plaintiff-appellee for 
the removal of ashes and garbage from January 
3'0, 19·20, to March 10, 19'20. 

II. 
The Court erred in permitting the witness Rich-

ard Furey against the objection and exception of 
defendants-appellants to answer the following 
question: 

"Q. This wovk done and the payments made 
as shown on Exhibit P-13, by the City between 
January 30, 1920, and March 10, 1920, can you 
tell us whether or not those payments were 
m.ade by the City with reference to the re-
moval of ashes and garbage in Jersey City?"' 
(p. 125). 

III. 
The Court erred in admitting in evidence against 

the objection and exception of defendants .-appel-
lants Exhibit P-23 being w·arrants showing pay-
ments from January 29,. 1920, to March 10, 1920 
(p. 124). 
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ARGUMENT. 

Exh.ibits P ·-13 and P '-23 -were illegally ad-
:mitted in evidence and the witness Furey 

' ' was illegally perniitted to testify relative 
to Exhibit P-13. 

The singJe controversy brought up by this appeal 
relates to the period of time between January 29·, 
19·20 and March 10, 1920, the first date being the 
date of abandonment of the contract by the Har-
rington Company and the second date being the 
date of commencement of performance by Scatu-
orchio under the re-let contract. 

Between January 29, 19-20 and March 10, 1920, 
the City attempted to prove that it had carried on 
the work of removing the garbage, ashes, etc., di-
rectly by hiring teams, wagons, motor trucks, lift-
ers, etc., for which the City claimed it paid direct 
$-3-2,025.73. 

By the admission of Exhibit P-13 and Furey's 
testimony relative thereto and by the admission of 
Exhibit P-23 the City was illegally permitted to 
prove the number of teams, wagons, trucks, car-
riages, drivers, lifters, foremen, etc., it claims to 
have used and the amounts paid to or for the 
same between the above dates. 

Exhibit P-13, according to Furey's testimony, is 
a sheet marked "Record'' being an exact copy of 
the record of the amount of wagons, teams, men, 
lifters, foremen and every man alleged to have 
been used or employed by the City during the 
time that the City alleges it moved the ashes and 
garbage (Furey, p. 97). 

Furey was shown a book marked for identifica-
tion P-12 and testified that he made the entries in 
this book commencing January 30, 19·20, and that 
this book is an entry of the amount of wagons, 
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men and loads made each day in the different 
sections of the City showing the removal of ashes 
and garbage made under the supervision. of the 
witness Boyle (Furey, pp. 96-97). 

This book is marked P-12 for identification (p. 
95) and was not offered or received in evidence. 

Furey received the information that he put in 
the book from inspectors' reports that were handed 
to him by Boyle and does not know what became 
of the inspectors' reports (Furey, p. 96-917). 

The inspectors' reports were not offered or re-
ceived in evidence. 

It appears from Boyle's testimony that he had 
seven garbage inspectors working under him and 
that the entries in the books were compiled from 
reports to Boyle by the garbage inspectors, and 
that Boyle did not know what became of the re-
ports. That the inspectors made reports in writ-
ing which Boyle turned over to the witness Mc-
Laughlin and which were put in the book iby Mc-
Laughlin (Boyle, pp. 76-79; McLaughlin, ·pp. 9'4-95). 

The Trial Judge refused to permit the use of 
the book until it was proven by McLaughlin (p. 79'). 

Four of the inspectors, Casey, Brennan, Morris-
sey and Floyd, were sworn and there is nothing in 
their testimony relative to removal of garbage or 
ashes between January 29, ·1920 and March 10, 
19·20. 

The witness McLaughlin testified that the entries . 
in the book made by him stopped on January 17, 
19120, and that after that date it is not in his hand-
writing (McLaughlin, p. 94). 

Furey testified that his entries in the book com-
menced January 30, 1920, and ran from January 
30th to August, 19·20, and that the information he 
put in the book he took from inspectors' reports 
that were handed to him by Mr. Boyle (pp. 96-97). 
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. Furey further testified that from January 30, 
1920 to M.arch 10, 19'20 he was timekeeper (p. 97). 

Also that Exhibit P-13-, the record of the number 
a?d ~mount of wagons, teams, etc., was taken froin 
his ~1~e sheets which cannot be located, and that 
Exh1b1t P-13 is a copy of the original thereof made 
by him in lead pencil (pp. 97-918). 

From Fu~ey's re-cross examination commencing 
at page 98 it appears that he received time sheets 
from the inspectors in the field, and that the in-
formation which went into Exhibit P-13 as to the 
number of men working, number of teams horses 
etc., being used, which is the basis of Exhibit P-13, 
was derived mainly, if not wholly, from the report; 
made by the garbage inspectors. 

"Q. So that you had to rely upon the inspec-
tor's word of the fact that such and such men 
and such and such wagons were on the job 
Is that so? A. Yes" (p. 100). : 

It appears that the entries which Furey made in 
his own time book were entries of conditions which 
he found at particular moments of time at various 
places in the City. 

H~ ~ttempted to say (p. 102) that he made up 
Exh1b1t P-13 from his own time book and would 
not say that Exhibit P-13 was made up in part from 
the inspectors' reports. 

He assumes (p. 103) that because he found men 
on the job at a particular time during the day 
that they were there the entire day, and that find-
ing the men at work during the day he assumes 
that they were there since eight o'clock in the 
morning. 

He admitted (p. 104) that if he was not there 
when the men went to work that he would have 
to assume that they went to work at eight o'clock 
in the morning. That (p. 104) the inspectors were 
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obliged to turn in daily reports as to the work, 
teams, wagons, etc. 

He admits (p. 105) that his time book was pre-
pared with reference not only to the personal rec-
ord made by him at particular moments of time 
when he arrived on the various routes but also 
from the inspectors' reports. 

It is apparent from Furey's cross examination 
(pp. 98-106,) that Exhibit P-13 was not made by 
Furey solely from records kept by him in his own 
ti~e book which was limited of course to the num-
ber of men, foremen, wagons, teams, etc., which 
he found employed at particular points of time 
when he personally saw them on various days dur-
ing this period, and that all the rest of Exhibit 
P-13 is made up from the reports made by the 
garbage inspectors and of which Furey had no per-
sonal knowledge, either as to the correctness or as 
to the accuracy of the same. • 

Exhibit P-13 was offered on page 105· and objec-
tion was made to the same on the ground that it 
was compiled by the witness Furey from sources 
other than his personal knowledge and inf orma-
tion, and objection made to its being used to re-
fresh his recollection (p. 105) on the same grounds. 

On page 106 exception was taken to the admis-
sion of the entire document. 

The time sheets made by the inspectors could 
not be found (p. 105). 

No testimony . relative to the time sheets was 
given by the inspectors, Casey, Brennan, Morrissey 
or Floyd. 

The witness Johnson (pp. 123-124) produced 
warrants for payments made by the City from 
January 29, 1920 to March 10, 1920; Exhibit P-23, 
showing a total of $32,025.73, the admission of 
which is the basis for the third ground of appeal. 

Objection was made to the receipt of these war-
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rants (p. 124) on the ground that there was no 
. evidence in the case connecting the work with the 
incompleted term of the Harrington contract. 
Against this objection Exhibit P-23 was admitted 
in evidence subject to being tied up by additional 
proof of work done under the Harrington contract, 
and exception was taken by the appellants to the 
ruling (p. 124). 

Furey was then recalled (p. 125) and asked the 
following question: 

"Q. This work done and the payments made 
as shown on Exhibit P-13 by the City between 
January 30, 19·20 and March 10, 19·20, can you 
tell us whether or not those payments were 
made by the City with reference to the re-
moval of ashes and garbage in Jersey City" 
(p. 125)? 

Appellants renewed the objection made to the 
use of Exhibit P-13 earlier in the trial (pp. 105-6) 
and the Court made the same ruling upon which 
exception was taken (p. 125). This is the basis 
of the second ground of appeal. 

On cross examination of Furey it was again 
developed (pp. 126-128) that Furey in compiling 
Exhibit P-13 acted upon the reports of the garbage 
inspectors of the correctness of which he had no 
personal knowledge and that to that extent the 
facts set out in P-13 are hearsay. 

No objection is made by the appellants to the 
admission of the warrants con~tituting Exhibit 
P-23, being the warants showing pay1nent of the 
sum of $32,025.73, in so far as they are documents 
showing payment by the City of that amount, but 
objection is made under the third ground of ap-
peal to the legality of the admission of Exhibit 
P-23 because its admission depends upon the er-
roneous receipt of Exhibit P-13 in evidence which 
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is the first ground of appeal and the testimony 
of Furey complained of in the second ground of 
appeal. 

It is apparent therefore that Exhibit P-13 and 
Exhibit P-23, and Furey's testimony s.et out in the 
second ground of appeal were erroneously re-
ceived and if they had been excluded the excess 
proved by the City to finish the Harrington con-
tract would have been $32,025.73 less and the ver-
dict would have had to be $32,025.73 less than it 
was and less also interest on the $32,025,.73 for the 
leng ,th of time for which the jury was allowed to 
award interest. 

The e:ff ect of the illegal evidence was to permit 
the City for the period from January 30, 1920 to 
March 10, 19120 to illegally prove the number of 
trucks, drivers, carriages, autos, foremen, lifters, 
etc., and the a1nounts paid for or to the same, total-
ling $32,025.73. 

Goodman v. Lehigh Valley R. R. Co., 82 
N. J. L. 450 at 454; 

Titus v. Gunn, 69 N. J. L. 410. 

MARSHALL VAN WINKLE, 

FISK & FISK, 

Attorneys for Defendants-Appellants Q 

Jlttu J trstp Qtourt of ~rrors anb ~pptals 

THE MAYOR AND ALDERMEN OF 
JERSEY CrTY, 

Plaintiff-Respondent, 

vs. 

J. RuFus BEssoN, Receiver of 
THOMAS HARRINGTON SoNs CoM-
PANY and NATIONAL SuRETY 
CoMPANY, a corporation, 

Defendants-Appellant. 

Action at Law. 

ON APPEAL 
FROM THE 
SUPREME 

COURT. 

BRIEF FOR PLAINTIFF-RESPONDENT. 

Facts. 

This action was brought by The Mayor and Al-
dermen of Jersey City, Plaintiff-Respondent, 
against the Defendants-Appellant to recover on 
a bond in the penal sum of Fifty Thousand Dol-
lars ($50,000.00) executed by the Defendants-
Appellant, Thomas Harrington Sons Company as 
principal and the National Surety Co~pany as 
surety to secure the faithful performance of a con-
tract dated January 15th, 1917, between Thomas 
Harrington Sons Company and The Mayor and 
Aldermen of Jersey City for the removal of ashes 
and garbage in the City of Jersey City for a 
period beginning on that date and ending N ovem-
ber 30th, 1921, for the agreed price of $590,000.00. 
The contract and bond are set forth in Exhibit 
P-1, which is annexed to the complaint (Contract 
at p. 11 and Bond at p. 13). 
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The jury returned a verdict in favor of the 
plaintiff and against both defendants in the sum 
of $50,000.00 debt and $14,324.97, damage for the 
detention, or a total of $64,324.97, upon which 
judgment was entered ( Ca.se, p. 50). 

It was not disputed that the defendant, Thomas 
Harrington Sons Company abandoned the con-
tract without leg·al justification on January 29th, 
1920, and did no further work on it after that date 
( Case, Fagen, pp. 90-91; Appellants' Brief, p. 1). 
On January 29th, 19'20, after notice to both de-
fendants the contract ,vas terminated by The 
~,fayor and Aldermen of Jersey City (Fagen, pp. 
90-91; Boyle, pp. 7 4-75; Defendants '-Appellant 
Brief, p. 2). Prior thereto and for a period of 
about two months prior to January 29th, 1920, the 
ashes and garbage had been allowed to accumulate 
on the public streets of Jersey City (Boyle, pp. 
75-76; Casey p. 81; Brennan, p. 83; Morrissey, p. 
85 ; Floyd, p. 86). 

Subsequent to the abandonment and termination 
of the contract the defendant Thomas Harrington 
Sons Company the City advertised for new bids 
for the completion of the contract and on March 
9th, 1920, awarded the contract to Michael 
Scatuorchio for the balance of the term of 
the defendant's contract for the total sum of 
$268,000.00 (Rosengard, pp. 113-114-115; Exhibit 
P-20; Exhibit P-2; p. 52, lines 20-39). In the in-
terim, that is between January 29th, 1920, and 
March 10th, 1920, the City expended the , sum of 
$32,025.73 as follows: $31,830.50 for work done 
by it during that period through labor and equip-
me,nt hired direct and the , balance of the sum in 
legal advertising for a new contract to complete 
the Harrington ·term (Johnson, p. 123, line , 33 ; p. 
124, lines 1-28; Exhibit P-23; Furey, pp. 125-126-
127). It is admitted that the defendant Harring-
ton Sons Company received the sum of $344,872.61 
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on account of the contract (Appellants' Brief, p. 
2; Case, Johnson, p. 123, lines 10-15). It is also 
admitted that the City paid Michael Scatuorchio 
the sum of $268,000.00 for the period from March 
10th, 1920, to November 30th, 1921 (Appellants' 
Brief, p. 2; Case, Rosengard, p. 115, line 8; John-
son, p. 124, line 28; Exhibit P-24). 

It is also admitted that the City actually ex-
pended the sum of $3~,025. 73 , as shown by war-
rants offered in evidence (Exhibit P-23 and 
Appellants' Brief, p. 9). The,se payments there-
fore may be compiled as follows: 
"Pdyn7 ent to Sco.t~oTchio $2~.r. ODO-oo 
Payment to Harrington __ $344,872.61 
Work done by City and · 

advertising ----------------------32,025.73 

Total amount paid by the City ______ $644,898.34 
Amount of I-Iarrington Contract._ 590,000.00 

Exce ,ss paid by City over con-
tract price --------------------------------$54,898.34 

This appeal taken by the defendants involves 
only the item of $32,025.73 expended by the City 
direct _for the removal of ashes ind garbage from 
January 29th, 1920, to March 10th, 1920. The 
basis of · this objection is set fo-rth in the first 
ground of appeal on objection and exception to 
Exhibit P-13 which showed the number of teams 
and men employed by the City during· that period 
and the total amount paid therefor. 

Grounds To Be Argued. 

The objection of the defendants as embodied in 
the three grounds of appeal may be tersely sum-
marized by referring to the last paragraph of the 
appellants' statement of the · case in their brief, 
page 3, wherein they say: '' Briefly the evidence 
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illegally admitted to show the doing of the work, · 
etc. by the City between those dates was testimony 
by a witness, Furey, who had no personal knowl-
edge of the doing of all or some, of the · work, etc. 
and Exhibit P-13, record compiled by Fure,y, from 
sources which were all or partly not within his 
knowledge, and which he did not know to be cor-
rect.'' The defendants therefore , waive the third 
ground of appeal, their objection to the admission 
of P-23, which consists of paid warrants issued 
for the d~ing of the work. The only exhibit 
printed in the state , of the case is P-13 and the 
appellants at page 3 of the index t-o the State , of 
the Case say: '' The remaining exhibits are not 
involved in the que-stion raised by this appeal.'' 
Se·e -also appellants' brief, p. 9, stating that no 
objection is made to Exhibit P-23 as documents 
showing payment by the City of the sum of 
$32,025.73. The appeal is therefore confined to 
the admission of Exhibit P-13. 

POINT I. 

Exhibit P-13 was properly admitted · in 
evidence. 

This exhibit was an office record of the Depart-
ment of Streets and Public Improvements of J e-r-
sey City. It is a compilation of records made by 
the witness, Furey, from pencil notes, which were 
destroyed (p. 102, lines 8-12; p. 98, lines 8-30; p. 
97, lines 30 to end; p. 105, lines 30 to end; p. 106, 
lines 1-30). This record was the compilation of 
his personal check of the number of teams and 
men working during the period from January 
29th, 1920 to March 10th, 1920. The time charts 
which he kept and the original pencil sheets have 
been destroyed or lost and could not be located by 
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him after diligent search (p. 98, lines 1-25). The 
record which he offered therefore is the only per-
manent record of the labor and materials used. 
Furey had charge of the payment of the money 
and knows that the amounts claimed by the City 
were actually paid for the removal of ashes and 
garbage during that pe-riod (Furey, p. 106, lines 
17-30; p. 101, lines 25-32; p. 99, lines 30-35; p. 97, 
lines 18 to end). This being an office record 
proven by the person who actually compiled it 
from sources which he himself checked was prop-
erly admissible as evidence. Cochrane vs. Rutter, 

· 76 N. J. L. 375, cited with approval in this Court 
Auto Ca,r Sales Co. vs. Scheurer, 97 N. J. L. 560; 
· also 27 A. L. R., p. 1458, note subd. C. 

POINT II. 

Proof of payment of the a,mounts expended 
by the City in excess of the def end ant, Har-
rington's contract was properly made. 

Under section 13 of the specifications ( see Ex-
hibit P-1, which is annexed to complaint, p. 31, 
line 11) the City was authorized to complete the 
contract either by labor or equipment hired by 
itself or by avvarding a new contract. This sec-
tion states in part (p. 31, line 29, top. 32, line 1),: 

'' The said Board shaU thereupon have . 
power to complete the work and provide aU 
materials and labor necessary therefor and 
cha.rge the expense of the same to the con-
tractor, and the expense so charged will be 
deducted arnd paid by the City out of any 
moneys then , du-e or such moneys a,s may at 
any tinie thereafter become due to the con-
tractor under and by virtue of this agree-
ment, or any part thereof; and: in case such 
expense is less tha1i the sum which would 
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have been pa.ya.ble itnder this contract if the 
same had been. completed by the con.tractor 
then the sa.id contractor shall be entitled to 
receive the difference; a,nd in case such SUIJ!l, 
shaU exceed the a.moun.t pa,yable as aforesaid 
then the contra.ctor shall pay the amount of 
such excess to the City, on notice from the 
Boa .rd of the excess so clue." 

It has been definitely settled by this Court that 
under this type · of specification the City is not 
called upon to show the reasonableness of the 
amount expended by it for work, labor and ma-
terials or the actual work, labor and materials ' . involved, but the sole test is the amount paid by 
the City. Ca,mdem vs. Wa ,rd, 67 N. J. L., p. 558; 
Moriarity vs. Bd. of Com .. of Ora,nge, 89 N. J. L., 
p. 385. It is not argued that the City did not 
actually pay the sum of $32,025.73. No proof was 
offered at the trial to controvert this proof by 
the City and the defendants admitted the pay-
ment in their brief (p. 9). 

The method of proof presented by the City to 
show the payments made by it to do the work from 
the 29th of January, 1920 to the 10th of March, 
1920, did not depend solely upon the witness Furey 
and Exhibit P-13, which was objected to, but by 
following the entire system of municipal payments 
of its obligations. The plaintiff was held to this 
strict proof by the defendants not only in the mat-
ter of the work done by the City from January 
29th 1920 to l\1arch 10th, 1920, but also to show ' . every payment made to the defendant, Harrington 
Company on account of its contract and to Sca-
tuorchio the contractor, who subsequently finished 

. ' . the garbage removal for the contract period. 
The routine of proving payments was as fol-

lows :-Payments to the defendant, Harrington 
Company were proven, first, by the City Clerk 
producing the warrant sheets (Exhibit P-11) 

( 
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showing receipts signed by the person to whom the 
warrants were delivered (Rosengard, pp. 77-78). 
Also the sworn claims of the claimant on file in 
that office (Rosengard, pp. 107-108; Exhibit P-14). 
Secondly, by the City Comptroller's Office showing 
a system of issuing warrants and checking same 
off when returned by the bank as paid. These 
entries are kept in a book which was admitted 
under Exhibit P-22. The City's financial system 
which was complied with in the proof is set forth 
at page 117, Johnson. The paid warrants were 
also produced (Exhibit P-21; Johnson, p. 117). 

By the same system the payments to Scatuorchio 
of the $268,000.00 were also proven (Rosengard, 
pp. 110-111-112; Exhibits P-17-18-19; Johnson, p. 
124, line 28; Exhibit P-24). 

The item of $32,025.73 was proven in exact ac-
cord with the for :egoing : sys_t_e,m (RQ_~~ngard, / pp. 

. 108-109). At page 109, line 21, Rosengard was 
questioned as follows:-

'' Q. What are those sheets which you have 
in your hand? 

A. Sheets showing the register of warrants 
drawn and paid to the claimants." 

The sheets were then offered in evidence and 
marked Exhibit P-15. The sworn vouchers were 
also offered in evidence and marked Exhibit P-16 
(Rosengard, pp. 109-110; 107, lines 1-12). 

The Comptrolle-r 's Office then produced the paid 
warrants for these items, which were marked Ex- . 
hibit P-23 (Johnson, p.123, line 32; p.124). John-
son at page 123' was questioned as follows:-

. " Q. Now have yo.ii any warrants with you 
showing payments made by the City for the 
period from January 29th, 1920, to March 
10th, 1920, for the removal of ashes and gar-
bage? 

A. Yes, sir, I have:', · 

New Jersey State Library 
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Then offered in evidence as Exhibit P-23. 
In addition to that the system was further 

strengthened by the witness, Furey (pp. 125-126), 
who states that these payments were made for the 
removal of ashes and garbage for the period from 
January 29th, 1920, to March 10th, 1920. This is 
based upon his actual knowledge because he paid 
the men (p. 126, line 5). Furey, also personally 
checked all of the work (p. 127, lines 8-16). 

Niuch of the work done by the City for the period 
between January 29th, 1920, and March 10th, 1920, 
was performed by the Harrington Sons Company 
for which payments were made to the defendant 
company as shown in warrants (Exhibit P-23). 
The defendants are therefore in a poor position to 
object to this method of payment ( Camden vs. 
Ward, supra). 

Under the foregoing circumstances proof of pay-
ment was sufficiently made without Exhibit P-13, 
which was objected to and its receipt in evidence, 
even if improper, would not be a substantial error. 

It is therefore respectfully urged that the City 
properly proved the payments made by it and that 
the only test was whether or not the City incurred 
the expense or paid the money, and inasmuch as 
the payment of this money is admitted the plain-
tiff has fulfilled its obligations under the contract 
and -bond and the judgment under review should 
be affirmed. 

Respectfully submitted, 

THOMAS J. BROGAN, 

Attorney of Plaintiff-Respondent. 

CHARLES A. ROONEY, 

Of Counsel. 




