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Notice of Appeal.
(Filed April 29, 1927.)

New Jersey Supreme Court

HupsoNn CouNTY.

~

THE MAYOR AND ALDERMEN OF JER-

sey CIry,
Plaintiff,

D.

}Action at Law.

J. Rurus BEssonN, Receiver of
Thomas Harrington’s Sons
Company and National Surety

Company, a corporation,
Defendants.

J

To Thomas J. Brogan, Attorney of Plaintiff, or
to whom it may concern:

SIR:

Please take notice that the defendants in the
above entitled cause appeal to the Court of Errors
and Appeals in the last resort’in all causes in New
Jersey from the whole of the judgment entered in
this cause.

Respectfully yours,

MARSHALL VAN WINKLE,
Attorney of J. Rufus Besson,
Receiver of Thomas Har-
rington’s Sons Company.
Fisk & Fisk,
Attorneys of National Surety Company.

February 14, 1927.
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Grounds of Appeal.

Service of the within notice of appeal acknowl-
edged.
TroMAs J. BrogaN,
Attorney for Plaintiff,

Grounds of Appeal.

(Filed April 29, 1927.)

NEW JERSEY COURT OF ERRORS AND
APPEALS.

X
THE MAYOR AND ALDERMEN OF JER-
SEY CITY,

Plaintiff-Appellee,
Action at Law.
On Appeal
J. Rurus BESSON, Receiver of Pfroln Supren]e
Thomas Harrington’s Sons | Court.
Company and National Surety
Company,
Defendants-Appellants,

.

J

The defendants-appellants by their respective at-
torneys Marshall Van Winkle, attorney for J. Rufus
Besson, Receiver of Thomas Harrington’s Sons
Company, and Fisk & Fisk, attorneys for National
Surety Company state the following grounds of ap-
peal from the judgment of the New Jersey Su-
preme Court in the above stated cause.

1. The Court erred in admitting in evidence
against the objection and exception of defendants-
appellants Exhibit P-13, being record of the
amount of wagons, teams, men, lifters, foremen al-
leged to have been employed by the plaintiff-ap-

3
Grounds of Appeal.

pellee for the removal of ashes and garbage from
January 30, 1920, to March 10, 1920.

2. The Court erred in permitting the witness
Richard Furey against the objection and exception
of defendants-appellants to answer the following
question:

“Q. This work done and the payments
made as shown on Exhibit P-13, by the city
between January 30, 1920, and March 10th,
1920, can you tell us whether or not those
payments were made by the city with ref-
ference to the removal of ashes and gar-
bage in Jersey City?”

3. The Court erred in admitting in evidence
against the objection and exception of defendants-
appellants Exhibit P-23 being warrants showing
payments from January 29, 1920, to March 10, 1920.

MARSHALL VAN WINKLE,
Attorney for Defendant-Appellant
J. Rufus Besson, Receiver, etc.

Fisk & Fisk,
Attorneys for Defendant-Appellant
National Surety Co.

Service of the within grounds of appeal acknowl-
edged April 28, 1927.

THOoMAS J. BROGAN,
Attorney for Plaintiff-Appellee The
Mayor and Aldermen ‘of Jersey
City.

20
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Summons.

(Filed May 13, 1921.)

STATE OF NEW JERSEY:

To THOMAS HARRINGTON’S SoNs COMPANY
and NATIONAL SURETY COMPANY :

You are summoned to answer the an-

[ SEAL] nexed complaint of The Mayor

and Aldermen of Jersey City in

an action at law in the Supreme

Court. And take notice that unless you file your

answer to said complaint with the Clerk of the

Supreme Court at Trenton within twenty days

after service upon you of this writ and the annexed

- complaint, the plaintiff may proceed in the suit
and judgment may be entered against you.

WiTNESs, WILLIAM S. GUMMERE, Esq., Justice of
the Supreme Court at Trenton, this 26th day of
February, 1921.

ExocH L. JOoHNSON,
Clerk.
JouN MILTON,
Counsel.

&
Complaint.
(Filed May 13, 1921.)
NEW JERSEY SUPREME COURT,

Hubpson CounTy.

THE MAYOR AND ALDERMEN OF JER-
Ssey CiTy, a municipal corpora-
tion,

Plaintiff,

v. .

\ Action at Law,
TroMmAs HARRINGTON’S SoNs CoM-

PANY, a corporation, and Na- WW\
TIONAL SURETY COMPANY, a cor- ’

poration,
Defendants.

J

The plaintiff, a municipal corporation of the
State of New Jersey, situate in the County of Hud-
son in said State, says:

First COUNT.

1. That on January 24th, 1917, the defendant
Thomas Harrington’s Sons Company entered into
a contract in writing, under its corporate seal, with
the plaintiff, whereby for and in consideration of
the sum therein mentioned the said defendant
Thomas Harrington’s Sons Company, agreed to
collect and remove all ashes, garbage and kitchen
refuse and waste paper, without separation, from
all the streets of Jersey City, from the fifteenth day
of January, 1917, to the thirtieth day of November,
1921, in accordance with the specifications and the

30
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Complaint.

proposal thereto annexed and made part of the
said contract.

2. On January 24th, 1917, the defendants
Thomas Harrington’s Sons Company and National
Surety Company by their obligation in writing un-
der their respective corporate seals, bound them-
selves unto the plaintiff in the penal sum of fifty
thousand ($50,000) dollars, with the condition
thereunder written that if the said Thomas Har-
rington’s Sons Company should well and truly and
in a good and sufficient manner perform the work
mentioned in the contract and specifications above
referred to for the collection and removal of ashes,
garbage and kitchen refuse and waste paper, with-
out separation, from all the streets of Jersey City,
from the fifteenth day of January, 1917, to the thir-
tieth day of November, 1921, and complete the
same in accordance with the terms and conditions
therein stipulated, and in each and every respect
comply with the provisions therein contained, then
this obligation to be void, otherwise to remain in
full force and virtue. A true copy of the above
mentioned contract, specifications and bond or ob-
ligation is hereto annexed and made part of this
complaint.

3. That in and by said contract, the said
Thomas Harrington’s Sons Company agreed, inter
alia, that if the work to be done under the specifi-
cations and contract should be abandoned or un-
necessarily delayed, the said plaintiff should have
the right and power to notify the said contractor to
discontinue the work under the specifications and
contract, or such part thereof as the plaintiff might
designate, and the plaintiff should have power, by
contract or otherwise as it might determine, to

7

Complaint.

complete the work to be done under said contract
or such part of it as the plaintiff might deem nec-
essary, in such manner as plaintiff saw fit, and to
charge the expense incurred by plaintiff in so do-
ing to the Thomas Harrington’s Sons Company,
and the expense so charged should be deducted
and paid by said plaintiff out of such moneys as
might be either due or which might at any time
thereafter become due under said contract or any
part thereof, and in case such expense was greater
than the sum which would have been payable to
the said Thomas Harrington’s Sons Company un-
der said contract, then the said Thomas Harring-
ton’s Sons Company should remit the amount of
such excess to the plaintiff on notice from the
plaintiff of the excess due.

4. That after the execution of said bond the
saild Thomas Harrington’s Sons Company com-
menced the performance of said contract and the
specifications forming part thereof hereinbefore
referred to, and partially performed the collection
and removal of ashes, garbage and kitchen refuse
and waste paper, without separation, from all the
streets of Jersey City, from the fifteenth day of
January, 1917, until on or about the twenty-sixth
day of January, 1920, on which date the said
Thomas Harrington’s Sons Company abandoned
the collection and removal of the ashes, garbage
and kitchen refuse and waste paper, without sepa-
ration, from all of the streets of Jersey City speci-
fied in said contract, and thereafter performed
none of the conditions, covenants or agreements in
and by said contract agreed to be performed in ac-
cordance with the conditions and requirements of
said contract and the specifications forming part
thereof.
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Complaint.

5. That on or about January 29th, 1920, the de-
fendants, after notice to them were present at a
special meeting of the Board of Commissioners of
Jersey City, at which meeting plaintiff notified the
defendant, Thomas Harrington’s Sons Company,
that inasmuch as the said Thomas Harrington’s
Sons Company had unnecessarily delayed and
abandoned all work under the said contract, the
said Thomas Harrington’s Sons Company should
discontinue all work thereunder, and that plaintiff
would complete the work remaining to be done
under said contract.

Plaintiff thereafter, through its proper officers,
servants and employees, entered into and executed
a new contract with N. Scatuorchio & Sons Com-
pany for the completion of the work which under
the contract of the said Thomas Harrington’s Sons
Company remained unperformed and was unnec-
essarily delayed and abandoned at a total expense
to the plaintiff for the completion thereof of three
hundred thousand twenty-eight and 24/100 ($300,-
028.24) Dollars, which sum the plaintiff is obli-
gated to pay to the persons with whom the plain-
tiff contracted to complete the remainder of said
work; that the said sum of Three Hundred Thou-
sand Twenty-eight and 24/100 ($300,028.24) Dol-
lars so to be paid by the plaintiff exceeds any and
all money in plaintiff’s hands retained from money
due the said Thomas Harrington’s Sons Company,
and is greater than the sum which would have
been payable to the said Thomas Harrington’s
Sons Company under said contract if it had com-
pletely performed the same, to the extent of fifty-
five thousand, seven hundred eight and 15/100
($55,708.15) Dollars, and which excess the plain-
tiff will be compelled to pay as aforesaid, all by

9
Complaint.

reason of the default and neglect of the said
Thomas Harrington’s Sons Company to perform
said contract, and for which said defendants are
liable to the plaintiff by reason of said bond to
the extent of fifty thousand and 00/100 ($50,000.00)
dollars. '

6. That the plaintiff has on its part performed
all of the conditions and obligations imposed upon
it by the terms of said contract, specifications or
other obligation.

SEcoND COUNT.

1. Plaintiff repeats the allegations set forth in
Paragraph 1 of the First Count of this complaint.

2. A true copy of the above-mentioned contract
and specifications is hereto annexed and made a
part of this complaint.

3. Plaintiff repeats the allegations set forth in
Paragraph 3 of the First Count of this complaint.

4. Plaintiff repeats the allegations set forth in
Paragraph 4 of the First Count of this complaint.

5. That on or about January 29th, 1920, the
defendant, Thomas Harrington’s Sons Company,
after notice to it, was present at a special meeting
of the Board of Commissioners of Jersey City, at
which meeting plaintiff notified the defendant,
Thomas Harrington’s Sons Company, that inas-
much as the said Thomas Harrington’s Sons Com-
pany had unnecessarily delayed and abandoned
all work under the said contract, the said Thomas
Harrington’s Sons Company should discontinue all
work thereunder, and that plaintiff would com-
plete the work remaining to be done under said
contract.
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Complaint.

Plaintift thereafter, through its proper officers,
servants and employees entered into a new con-
tract with N. Scatuorchio & Sons Company for the
completion of the work which under the contract
of the said Thomas Harrington’s Sons Company
remained unperformed and was unnecessarily de-
layed and abandoned at a total expense to the
plaintiff for the completion thereof of three hun-
dred thousand twenty-eight and 24/100 ($300,-
028.24) dollars, which sum the plaintiff is obli-
gated to pay to the persons with whom the plain-
tiff contracted to complete the remainder of said
work; that the said sum of three hundred thou-
sand twenty-eight and 24/100 ($300,028.24) so to
be paid by the plaintiff exceeds any and all money
in plaintiff’s hands retained from money due the
sald Thomas Harrington’s Sons Cempany, and is
greater than the sum which would have been pay-
able to the said Thomas Harrington’s Sons Com-
pany under said contract if it had completely per-
formed the same, to the extent of fifty-five thou-
sand, seven hundred eight and 15/100 ($55,708.15)
dollars, and which excess the plaintiff will be com-
pelled to pay as aforesaid, all by reason of the
default and neglect of the said Thomas Harring-
ton’s Sons Company to perform said contract, and
for which the said defendant, Thomas Harring-
ton’s Sons Company, is liable to the plaintiff by
reason of its failure and neglect to properly per-
form the conditions of said contract and speci-
fications to the extent of fifty-five thousand, seven
hundred eight and 15/100 ($55,708.15) dollars.

Judgment will be claimed upon the first count
in the sum of fifty thousand and 00/100 ($50,000.00)
dollars. |

Judgment will be claimed upon the second count

i1l
Exhibit P-1, Annexed to Complaint.

in the sum of fifty-five thousand, seven hundred
eight and 15/100 ($55,708.15) dollars.

JOoHN MILTON,
Counsel.

Exhibit P=-1.—Annexed to Complaint.

THIS AGREEMENT, made this twenty-fourth
day of January, in the year of Our Lord, One
thousand nine hundred and seventeen, BETWEEN,
Tae MAvYor aAND ALDERMEN OF JERSEY CITY, party
of the first part, and THoMAS HARRINGTON’S SONS
CoMPANY, a corporation of the State of New Jersey,
party of the second part, WITNESSETH :

That the said party of the second part, for and
in consideration of the price hereinafter mentioned
hereby agrees to collect and remove all ashes,
garbage and kitchen refuse and waste paper, with-
out separation, from all the streets of Jersey City,
from the 15th day of January, 1917, to the 30th
day of November, 1921, in accordance with the
specifications and the proposal which are hereto
annexed and made part of this agreement.

The said party of the first part agrees to pay
to the said party of the second part for doing the
work above mentioned, the price mentioned in the
proposal of the party of the second part hereto
annexed, or such percentage thereof, as the party
of the second part is entitled to under the speci-
fications hereto annexed.

All payments to be made under this contract,
shall be made semi-monthly in sums not less than
Five hundred dollars ($500.00) in cash, on the
certification of the Chief Engineer, provided the
contract is being executed in accordance with the
specifications and the directions of the Board of
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Commissioners of Jersey City and the Chief En-
gineer, as provided for in said specifications.

It is hereby mutually agreed that the covenants
and agreements herein contained shall apply to
and bind the heirs, executors, administrators, suc-
cessors, assigns and legal representatives of the
respective parties hereto.

It is hereby agreed by and between the parties
hereto that the specifications and proposal are
hereby made a part of this contract as if the same
were herein repeated at length.

In WirNeEss WHEREOF, the said party of the first
part has caused these presents to be signed by
the Mayor of the City and by the Director of Streets
and Public Improvements and has caused the seal
of the City to be affixed hereto and the party of
the second part has caused these presents to be
signed by its President and its seal to be affixed
hereto and attested by its Secretary, the day and
year first above written. _

M. M. FAGAN,
Mayor.
Witness:
MARGARET J. GILLIGAN
as to
THOMAS HARRINGTON’S SONS COMPANY.

Director of Street and Public Improvements.

M. 1. FAGEN,
City Clerk. .

TaomAs HARrRINGTON’S Sons Co.,

By

(Seal) JAMES J. HARRINGTON, Pres.

Attest:
M. H. BrockHURST, Secty. (Seal)

13
Exhibit P-1, Annexed to Complaint.

Know ALL MEN By THESE Presents, That We,
Thomas Harrington’s Sons Company, a corpora-
tion of the State of New Jersey, as principal and
National Surety Company, a corporation of the
State of New York, as surety are held and firmly
bound unto the Mayor and Aldermen of Jersey
City, in the sum of Fifty thousand ($50,000.00) dol-
lars lawful money of the United States of America.
to be paid to the said the Mayor and Aldermen
of Jersey City, their successors or assigns, for which
payment well and truly to be made, we, and each
of us, do bind ourselves and each of our successors
or assigns, jointly and severally, firmly by these
presents.

Sealed with our seals, dated this twenty-fourth
day of January, nineteen hundred and seventeen.

The condition of the above obligation is such that
if the above bounden Thomas Harrington’s Sons
Company, shall well and truly, and in good and
sufficient manner, perform the work mentioned
in the accompanying contract and specifications
for the collection and removal of ashes, garbage
and kitchen refuse and waste paper, without sep-
aration, from all the streets of Jersey City, from
the 15th day of January, 1917, to the 30th day of
November, 1921, and complete the same in accor-
dance with the terms and conditions therein stip-
ulated, and in each and every respect comply with
the provisions therein contained, then this obliga-
tion to be void, otherwise to remain in full force
and virtue.

TaoMmAs HARRINGTON’S Soxs Co.,
By James J. HARRINGTON, Pres. [L. S.]
Residence—556 Montgomery St., J. C. (Seal).

Attest: M. H. BrockKHURST, Secty. [L. S.]
NATIONAL SURETY COMPANY,
By P. E. WiLEs, Resident Vice-Pres. [L. S.]

Attest: M. O’LEARY, Res. Asst.,ﬁecy.
(Seal)
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Signed, Sealed and delivered
in presence of

MARGARET J. GILLIGAN
as to

TaHOMAS HARRINGTON’S
Sons COMPANY.

(Seal)

State of New Jersey
County of Hudson SS. :
City of Jersey City

On this 25th day of January, 1917, before me,
the subscriber, a Notary Public duly commissioned
and sworn, personally came M. O’Leary, who, be-
ing by me duly sworn, on his oath, saith; That he
is the Res. Asst. Secy. of the NATIONAL SURETY
Comprany of the State of New York, and that he
resides in the City of Jersey City, N. J.; that he
knows P. E. Wiles Resident Vice President of the
NaTIoNAL SURETY CoMPANY, and he knows, too, the
corporate seal of the said Company; that the seal
affixed to the foregoing instrument is such cor-
porate seal; and it was affixed by the said Res.
Vice-Pres. and the said instrument signed by the
said Res. Vice-Pres. as Res. Vice-Pres. of said Com-
pany, attested by deponent as Res. Asst. Secy. by
order of the Board of Directors of said Company
in deponent’s presence as the voluntary act and
deed of said Company, that said Company has
duly complied with all the requirements of Chapter
134 of the Laws of the State of New Jersey of the
year 1902; that the good available assets of the
Company exceed its liabilities, as such liabilities
are ascertained in the manner provided in said

15
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Chapter; that the NatioNnaAL SURETY COMPANY is
duly incorporated under the laws of the State of
New York; and is authorized by the laws of that
State and under its charter to become surety on
bonds and obligations such as are mentioned In
said Chapter; and has on deposit with the Super-
intendent of Insurance of the State of New York,
good securities worth at par and at market value
at least Two Hundred Thousand Dollars ($200,-
000.) held for the security of its obligations and
has a fully paid up, safely invested, and unim-
paired capital of Three Million Dollars; and said
Company has appointed the Commissioner of
Banking and Insurance of New Jersey and his suc-
cessor in office as its true and lawful Attorney
in the State of New Jersey, upon whom process of
law can be served, and has filed in the office of
the Commissioner of Banking and Insurance, a
written instrument duly signed and sealed, certify-
ing such appointment, togther with the residence
and office of such Attorney, within the State of
New Jersey; and that the following is a true copy
of a By-Law duly adopted by the Board of Direc-
tors of the said NaTIONAL SURETY COMPANY on the
6th day of February, 1912, at a regular Meeting.
to wit:

ARTICLE XIIL

SEcTioN 1. — Signatures required. — All bonds,
recognizances, or contracts of indemnity, policies
of insurance, and all other writings obligatory in
the nature thereof, shall be signed by the President,
a Vice-President, a Resident Vice-President, or
Attorney-in-Fact, and shall have the seal of the
Company affixed thereto, duly attested by the Sec-
retary, and Assistant Secretary, or Resident Assis-
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tant Secretary. All Vice-Presidents and Resident
Vice-Presidents shall each have authority to sign
such instruments, whether the President be absent
or incapacitated, or not, and the Assistant Secre-
taries and Resident Assistant Secretaries shall
each have authority to seal and attest such instru-
ments, whether the Secretary be absent or incapa-
citated, or not; and the Attorneys-in-Fact shall
each have authority, in the discretion of such At-
torneys-in-Fact, to aftix to such instruments an
impression of the Company’s seal, whether the
Secretary be absent or incapacitated, or not, or
to attach the individual seal of the Attorney-in-
Fact thereto, or to use the scroll of the Attorney-in-
Fact, or a wafer, wax or other similar adhesive
substance  affixed thereto, or a seal of paper or
other similar substance affixed thereto by muci-
lage, or other adhesive substance, or use the word
“Seal” or the letters “L. S.” opposite the signature
of such Attorneys-in-Fact, as the case may be.

M. O’LEARY,
Res. Asst. Secy.

Sworn and subscribed in the City
of Jersey City in the County of
Hudson and State of N. J. this
25th day of January, A. D. 1917
before me a Notary Public duly
commissioned and sworn.

ALBERT R. HASBROUCK,
Notary Public
of New Jersey.
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[LETTERHEAD OF THOMAS HARRINGTON’S SONS CO.]

SECTION OF THE By-LAws AND MINUTES
OF
TraoMmAas HARRINGTON’s Sons (0.

ARTICLE XI.

The board of directors may authorize and em-
power the President or Vice-President, to carry on
the business of the corporation to furnish bids for
work, enter into contracts, under the corporate
seal of the corporation, or otherwise; to collect
debts due to the corporation and enforce obli-
gations owing to it; authorize the drawing of
checks, promissory notes and other negotiable in-
struments in payment of, or on account of, debts
due from the corporation to others; and generally
to carry on and transact all the business and af-
fairs for which the corporation was organized, as
fully as said directors might do at a meeting of a
full board.

RESOLVED, that James J. Harrington, President,
in conjunction with Joseph T. Harrington, Vice-
President, be and they are hereby authorized and
empowered to carry on the business of the corpo-
ration, to furnish bids for work, enter into con-
tracts under the corporate seal of the corporation,
or otherwise; to collect debts due to the corpora-
tion, and to enforce obligations owing to it; to au-
thorize the drawing of checks, promissory notes,
and other negotiable instruments in payment of or
on account of debts due from the corporation to
others; and generally to carry on and transact all
the business and affairs for which the corporation
was organized, as fully as said directors might do
at the meeting of the full board and that said
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officers report to this Board at each meeting of
their transactions on behalf of the corporation be-
tween meetings.

Unanimously carried.

I hereby certify that the above is a true copy
of the Sections of the By-Laws and Minutes of the
directors meeting of the Thomas Harrington’s
Sons Co., in so far as the same pertain to the
powers of the Officers to make bids and contracts
binding said Company.

M. H. BROCKHURST,
(Seal) Secretary.

BOARD OF COMMISSIONERS OF JERSEY CITY
Crty CLERK’S OFFICE

MicHAEL I. FAGEN
City Clerk.

Jersey City, January 16th, 1917.

Hon. John Bentley,
Corporation Attorney

Sir:
This is to certify that the following is a copy of
a resolution passed by the Board of Commissioners
of Jersey City at the meeting held January 16th,
1817,
Very respectfully,

M. 1. FAGEN,
City Clerk.

Resolved, that the contract for the collection and
removal of ashes, garbage and kitchen refuse and
waste paper from all the streets of Jersey City,

19
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N. J., from January 15th, 1917, to November 30th,
1921, be and the same is hereby awarded to
Thomas Harrington’s Sons Company at the price
named in their bid, viz.: $590,000.00, they being the
lowest responsible bidders for the five year period,
and it appearing to this Board that the terms of
such bid are most advantageous to the City from
an analysis of the one year and five year bids, the
five year period bid being lower than five one year
period bids under normal conditions making the
allowance for normal increase of population.

Further resolved, that the Corporation Attorney
be and he is hereby requested to prepare and
have executed the necessary contract for the doing
of said work.

DEPARTMENT OF STREETS AND PUBLIC
IMPROVEMENTS

BUREAU oF ENGINEERING
PROPOSAL

For the collection and removal of ashes, garb-
age and kitchen refuse and waste paper from all
the streets of Jersey City, N. J., for the periods
hereinafter stated.

Norice:—The prices must be written in the pro-
posal and also stated in figures.

To the Board of Commissioners of Jersey City:

Gentlemen— will contract to for the
collection and removal of ashes, garbage, -etc.
(according to specifications for the same in the
office of DEPARTMENT OF STREETS AND PuBLIC IM-
PROVEMENTS), for the following prices, viz:
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For the period from January 15, 1917
to November 30, 1917 (without
separation), for the sum of
For the period from January 15, 1917
to November 30, 1921 (without
separation), for the sum of ...... $590,000.00
Five hundred and ninety thousand
($590,000.00) dollars, payable as
follows:
Balance of year 1917, the sum of Sev-
enty thousand dollars $70,000.00
Year 1918, the sum of One hundred
twenty-five thousand dollars .... $125,000.00
Year 1919, the sum of One hundred
thirty thousand dollars 130,000.00
Year 1920, the sum of One hundred
thirty thousand dollars 130,000.00
Year 1921, the sum of One hundred
thirty-five thousand dollars 135,000.00

Total $590,000.00
Jersey City, Jan. 2, 1916.

TaoMAs HARRINGTON’S Sons Co.,
By JamEes J. HARRINGTON, Pres.
556 Montgomery St., J. C.
Attest:
M. H. BROCKHURST,
Secretary.

(Seal)

NoticEi—No unbalanced bids will be received or
considered.

21
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AGREEMENT OF SURETIES ON OTHER SIDE.

THIS AGREEMENT made between National

- Surety Company of New York, a corporation au-

thorized to do business in New Jersey, Surety for
TaOMAS HARRINGTON'S SONs COoMPANY of the first
part and the Mayor and Aldermen of Jersey City
of the second part.

WirNESSETH : that the party of the first part for
and in consideration of the acceptance of the above
proposal of the said THoMAS HARRINGTON’S SONS
CoMPANY by the party of the second part, and for
the further consideration of one dollar to them
paid by the party of the second part, the receipt
whereof is hereby acknowledged, agrees that the
said THoMAs HAarriNGTON'S SoNs CompANY within
ten days after notice by mail or otherwise so to
do shall and will execute and deliver a contract,
based upon said proposal and the Specifications
for the work contemplated therein, with the party
of the second part, to do all the work and furnish
all the materials required by said proposal and
Specifications, which contract shall be in the form
in common use by the party of the second part
and shall contain such terms and conditions as are
usually required in contracts made by the party of
the second part, and as may be required by the
Law Department or any member thereof of the
party of the second part; and further that the
party of the first part shall within ten days after
notice by mail or otherwise so to do, execute and
deliver to the party of the second part, the bond
or bonds required to be annexed to such contract,
in the penal sum of Firry THOUSAND ($50,000.00)
dollars, condition for the faithful performance of
such contract, or such condition as may be re-
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quired by the specifications, by the said TrHomAs
HARRINGTON’S SoNs COMPANY.

And the party of the first part further agrees that
if the said THoMAs HARRINGTON’S SONS COMPANY
shall neglect or refuse to execute such contract and
bond within said time, or if the said party of the
first part shall neglect or refuse to execute and
deliver said bonds within such time, we, the
said party of the first part will, upon demand,
pay to the Mayor and Aldermen of Jersey City
the sum of Five Thousand Dollars or such
amount of money as it may necessarily expend in
doing the work and furnishing the materials neces-
sary therefor, specified in said specifications, or
may be obliged to pay any higher bidder to whom
the contract may be awarded, over and above the
amount which it would have been required to pay
to the said THos. HARRINGTON’S SoNs Co. had said
THos. HARRINGTON'S SonNs Co. executed such con-
tract and bonds and performed the work and fur-
nished the materials required thereby.

Witness our hands and seals the 27th day of De-
cember, 1916.
NATIONAL SURETY COMPANY,
By FrRaANK W. STUCKY,
Res. Vice-Pres.
Attest:

(Seal) M. O’LEARY,
Res. Asst. Secy.

This proposal must be enclosed by itself in a
sealed envelope properly endorsed and directed.
A Certified Check accompanying this Bid will be
accepted in place of Bond.
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State of New Jersey, 1
County of Hudson, rLss.:
City of Jersey City, |

On this 27th day of December, 1916, before me,
the subscriber, a Notary Public duly commissioned
and sworn, personally came M. O’Leary, who,
being by me duly sworn, on his oath, saith: That
he is the Res. Asst. Secy. of the NATIONAL SURETY
CompaNy of the State of New York, and that he
resides in the City of Jersey City, N. J.; that he
knows Frank W. Stucky, Resident Vice President
of the NatTioNAL Surery CoMpaNY, and he knows,
too, the corporate seal of the said Company; that
the seal affixed to the foregoing instrument is such
corporate seal; and it was affixed by the said Res.
Vice-Pres. and the said instrument signed by the
said Res. Vice-Pres. as Res. Vice-Pres. of said Com-
pany, attested by deponent as Res. Asst. Secy. by
order of the Board of Directors of said Company
in deponent’s presence as the voluntary act and
deed of said Company, that said Company has
duly complied with all the requirements of Chap-
ter 134 of the Laws of the State of New Jersey of
the year 1902; that the good available assets of the
Company exceed its liabilities, as such liabilities
are ascertained in the manner provided in said
Chapter; that the NaTioNaL SURETY COMPANY is
duly incorporated under the laws of the State of
New York: and is authorized by the laws of that
State and under its charter to become surety on
bonds and obligations such as are mentioned in
said Chapter; and has on deposit with the Super-
intendent of Insurance of the State of New York,
good securities worth at par and at market value
at least Two Hundred Thousand Dollars ($200,000)
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held for the security of its obligations and has a
fully paid up, safely invested, and unimpaired
capital of Three Million Dollars; and said Com-
pany has appointed the Commissioner of Banking
and Insurance of New Jersey and his successor in
office as its true and lawful Attorney in the State
of New Jersey, upon whom process of law can
be served, and has filed in the office of the Com-
missioner of Banking and Insurance, a written in-
strument duly signed and sealed, certifying such
appointment, together with the residence and office
of such Attorney, within the State of New Jersey;
and that the following is a true copy of a By-Law
duly adopted by the Board of Directors of the
said NATIONAL SURETY CoMpPANY on the 6th day of
February, 1912, at a regular Meeting, to wit:

ARTICLE XIII.

SEcTioN 1.—Signatures required.—All bonds, re-
cognizances, or contracts of indemnity, policies of
insurance, and all other writings obligatory in the
nature thereof, shall be signed by the President,
a Vice-President, a Resident Vice-President, or
Attorney-in-Fact, and shall have the seal of the
Company aftixed thereto, duly attested by the Sec-
retary, and Assistant Secretary, or Resident Assis-
tant Secretary. All Vice-Presidents and Resident
Vice-Presidents shall each have authority to sign
such instruments, whether the President be absent
or incapacitated, or not, and the Assistant Secre-
taries and Resident Assistant Secretaries shall each
have authority to seal and attest such instruments,
whether the Secretary be absent or incapacitated,
or not; and the Attorneys-in-Fact shall each have
authority, in the discretion of such Attorneys-in-
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Fact, to affix to such instruments an impression
of the Company’s seal, whether the Secretary be
absent or incapacitated, or not, or to attach the
individual seal of the Attorney-in-Fact thereto, or
to use the scroll of the Attorney-in-Fact, or a
wafer, wax or other similar adhesive substance
affixed thereto, or a seal of paper or other similar
substance aftixed thereto by mucilage, or other ad-
hesive substance, or used the word “Seal” or the
letters “L.. S.” opposite the signature of such At-
torneys-in-Fact, as the case may be.

M. O’LEARY,
Res. Asst. Secy.

Sworn and subscribed in the City

of Jersey City in the County of

Hudson and State of N. J. this

27th day of December, A. D. 1916,

before me a Notary Public duly

commissioned and sworn.

ALBERT R. HASBROUCK,
Notary Public
of New Jersey.

BOARD OF COMMISSIONERS;
Jersey Crry, N. J.

SPELCITETGATLONS
FOR THE

COLLECTION AND REMOVAL OF ASHES, GAR-
BAGE and KITCHEN REFUSE, and WASTE PA-
PER, FROM ALL THE STREETS OF JERSEY
CITY. N. J., FOR THE PERIODS HEREINAFTER
STATED.
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SEALED BIDS OR PROPOSALS.

Sealed bids or proposals for the work named in
these specifications will be received by the BoArp
or ComMIsSIONERs in the City Clerk’s Office in the
City Hall, Jersey City, New Jersey, on the date
advertised for receiving bids, at which time and
place the said bids will be publicly opened and
read. :

The award of contract if awarded will be made
to the lowest responsible bidder with adequate se-
curity as soon thereafter as practicable. The per-
son or persons to whom said contract may be
awarded will be required to attend at the office of
the Corporation Attorney with the sureties oftfered
by him or them and execute the contract in con-
formity with these specifications within five days
from the date of service of notice to the effect that
the contract has been awarded and the sureties
accepted; in case of failure so to do he or they
will be considered as having abandoned it and in
default to the City.

Biopers shall have the option of submitting bids
for the carrying out of the terms of the contract
either for the period from January 15, 1917, to
November 30, 1917, or for the carrying out of the
terms of the contract for the period from January
15, 1917 to November 30, 1921. If a bidder desires
he may submit bids for both periods.

THe Bmpers must submit with their proposal
surety in the sum of $5,000 as a bond or sureties’
agreement for the execution of the contract. The
said surety of $5,000 will be in addition to the
bond in the penal sum of $50,000 which will be
required for the faithful performance of the con-
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tract. The $5,000 surety accompanying the pro-
posal will be cancelled upon the execution and ac-
ceptance of the contract.

Whenever in these specifications the word
“Streer” is used the term includes all public high-
ways, avenues, streets, lanes, alleys, and places
within the limits of Jersey City.

Whenever in these specifications the word “CoxN-
TRACTOR” is used it signifies the person or persons
to whom the contract is awarded, together with
his employees and outfit, for the uses and purposes
hereof.

Section 1.— During the term of the contract the
contractor shall call regularly twice during each
week at all stores, dwellings, hotels, restaurants,
fire houses, schools, hospitals, all municipal build-
ings, office buildings and all other buildings, and
carefully collect and remove in a quiet and cleanly
manner all the ashes, garbage and kitchen refuse
that may be offered him or delivered to him or
placed in vessels or receptacles at the curb in front
of any of the hereinbefore enumerated buildings.
The said vessels or receptacles shall be entirely
emptied, if practicable, and shall be carefully
handled, not banged. Only such receptacles as
conform to the following provision of ordinance
adopted by the Board of Street and Water Com-
missioners in April, 1912—*That hereafter all
ashes or garbage deposited on the sidewalk shall
be placed in a round or barrel-shaped receptacle
of iron in usable condition, not less than ten in-
ches nor more than twenty-six inches high and not
less than nine inches nor more than eighteen in-
ches in diameter” shall be returned uninjured to
the place where found without damage either to
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the receptacle, to the sidewalk, or premises, or
ground about or around the same.

SEctioN 2—The contractor shall conform in all
respects with Chapter 253 of the Laws of 1913, page
479, commonly known as the “Eight Hour Work-
day Law”, and shall not violate any of the provi-
sions thereof and, if under extraordinary circum-
stances it shall become necessary for the workmen
employed by the said contractor to work more than
eight hours per calendar day, the said contractor
shall keep a separate account of the number of
hours in excess of eight hours which his said em-
ployees shall work and shall hand such account to
the inspector for the removal of ashes and garbage
on'the day following such work and shall pay his
said employees for such extra work within two
weeks of the doing of such work and in default
thereof, upon the certification by the said inspec-
tor of the collection of ashes and garbage, the said
Board of Commissioners shall deduct such extra
compensation from the moneys due said contrac-
tor, and in addition thereto shall fine the said con-
tractor the penalty set out in said statute, deduct-
ing the same from any moneys coming due to him.
The said contractor may work his said employees
eight hours during the hours between five A. M and
eight P M and shall cause no interference or an-
novance to householders or other interests, traffic
or pedesfrians at any time.

SEcTION 3.—Upon the award of the contract the
contractor shall file in the office of the Director of
Streets and Public Improvements of the City a
written designation of the routes to be followed
by him in making the collection and removal of
ashes, garbage, kitchen refuse and waste paper.
No departure therefrom shall be allowed.
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SEcTioN 4.—All sweepings and refuse frem resi-
dences and places of business, other than dirt or
waste paper and except as limited by Section 12
of these specificaticns, shall be classified as ashes
and garbage and removed as such.

SEcTioN 5.—The contractor will be required to
remove all waste paper or paper boxes and rags
which are found in receptacles or properly tied in
bundles or deposited in bags furnished by the resi-
dent or owner of said property placed at the curb.

Section 6.—All waste paper thus collected by
the contractor will not be allowed to be dumped
either upon private or public property from which
they may be blown upon the public thoroughfares.
Such paper shall be so carried from the point of
collection to the dumping ground that it may not
be blown from the vehicle.

SeEction 7.—The vehicles used by the contractor
under these specifications shall bear on each side
in front, and on the rear, distinctly discernible,
the number of each vehicle, on a sign of iron (con-
tinuously attached to the vehicle) with a blue
enamel background with white figures, six (6)
inches high by five (5) inches broad, and the same
shall be distinctly discernible under all conditions
and at all times. The name of the contractor shall
also be placed on each vehicle and be distinctly
discernible at all times. All the vehicles used un-
der these specifications shall also be fitted at all
times with suitable side pieces, and canvas covers
properly and permanently secured to each vehicle,
ready at all times to be used as a cover over the
top of the load, and sufficient in size to avold scat-
tering and littering the streets with ashes, garbage
and kitchen refuse and waste paper, et al. All the
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employees of the contractor under this contract
(superintendents, drivers, and helpers, et al.) shall
at all times be courteous to citizens and others, and
shall not use loud or profane language or be
boisterous or noisy, and shall wear a metal badge,
circular in shape, 214 inches in diameter with a
plain Roman numeral thereon not less than 34”
high, breadth in proportion, also with the initial
of the contractor thereon; the said badge shall be
worn continuously and conspicuously by said em-
ployees while on duty.

SeEcTION 8.—All ashes, garbage and kitchen
refuse, and waste paper collected by the contrac-
tor under this contract shall be removed at once
to such place or places as the contractor may have
authority to use for a dumping ground.

SEcTION 9.—The contractor in collecting, remov-
ing and dumping all ashes, garbage and kitchen
refuse and waste paper shall not violate the
Health Laws, City Ordinances, or commit trespass
and shall protect the public health.

SEcTION 10.—The contractor must furnish at his
expense, competent labor, and all materials, suit-
able vehicles, etc., necessary for the faithful carry-
ing out and completing the contract.

SectioN 11.—The contractor shall not sublet the
work or any portion thereof, or assign this con-
tract, except with the consent of the Boarp or
CoMMISSIONERS expressed by resolution of the
Board.

SECTION 12.—In the collection of ashes and gar-
bage, it shall not include the removal of any waste
paper, rubbish or refuse belonging to or resulting
from the construction, alteration, or repairs to any
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building or sidewalk, neither shall it include ashes
or refuse which may be the result of the manu-
facture of any material; neither shall the collection
be required of steam ashes from factories and
manufacturing establishments or commercial
plants.

SecTioN 13.—If the work to be done under these
specifications and the contract to be entered into
shall be abandoned, or if the contract to be en-
tered into shall be assigned, except as herein speci-
fied, or if any time the Inspector of the Collection
of Ashes and Garbage shall be of opinion and
shall so certify in writing to the Boarp orF Com-
MISSIONERS OF JERSEY Crry that the said work, or
any part thereof, is unnecessarily delayed, or that
the said contractor is wilfully violating any of the
conditions or covenants of these specifications, or
of said contract, or executing said contract in bad
faith, said Board shall have the power to notify
the contractor to discontinue all work or any part
thereof under these specifications and thereupon
the contractor shall cease to continue said work or
such part thereof as the Board may designate and
the said Board shall thereupon have power to com-
plete the work and provide all materials and labor
necessary therefor and charge the expense of the
same to the contractor and the expense so charged
will be deducted and paid by the City out of any
moneys then due or such moneys as may at any
time thereafter become due to the contractor under
and by virtue of this agreement or any part there-
of ; and in case such expense is less than the sum
which would have been payable under this con-
tract if the same had been completed by the con-
tractor then the said contractor shall be entitled




10

20

40

32
Ezhibit P-1, Annexed to Complaint.

to receive the difference; and in case such sum
shall exceed the amount payable as aforesaid then
the contractor shall pay the amount of such excess
to the City on notice from said Board of the excess
so due.

SectioNn 14.—Said Board shall have authority of
direction and regulation of, in, or about dumping
grounds and collection vehicles while in transit,
and means and methods employed hereof as far
as the requirements, terms and conditions of this
contract apply.

SectioN 15.—The contractor may and shall have
the right, privilege and authority to enter upon and
use the property owned by the Mayor and Alder-
men of Jersey City situated at Droyer’s Point and
also at the foot of Yale Avenue, at the South Cove,
and the property of the City in Blocks 602 and
603, on the Official Assessment Map of Jersey City,
for the purpose and use of dumping or depositing
thereon the ashes, garbage, sweepings, refuse and
all other matter to be collected and disposed of
under these specifications; provided, however, that
the property last mentioned may be used for such
purpose for only one year from the date of the
contract.

PAYMENTS.

1. Payments will be made semi-monthly upon
the certification of the same by the Chief Engineer
as certified to him by the City Inspector in charge
of the collection and removal of ashes, garbage,
kitchen refuse, and waste paper, that the work and
requirements hereof have been carefully and com-
pletely performed under and in accordance with
these specifications in sums not less than five hun-
dred dollars ($500.) in cash.
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Boxb.

1. The contractor or contractors to whom the
contract shall be awarded, to give either a bond
in legal form of a surety company authorized to
do business by and operating in accordance with
the Laws of the State of New Jersey or a certified
check; or by the consent in writing of two (2)
responsible real estate owners of Hudson County,
that they will become surety in the sum of Fifty
thousand dollars ($50,000.) for the faithful per-
formance of the contract, which two (2) respon-
sible sureties must qualify under oath that they
are each worth the penal sum of said bond, and
which said bond shall be cancelled and certified
check returned (upon the completion of the work
required to be done under these specifications and
the contract to be awarded), provided, that when
a bond other than a surety Company bond is given,
the form of the said bond shall be approved by the
Corporation Counsel, and the sufficiency of the
surety approved by the City Comptroller.

NoticE T0 CONTRACTORS.

ProrosaLs WiLL BE SuBMITTED As FoLrLows, VIZ.:

1. «khe for the removal of Ashes, Garbage and
Kitchen Refuse, and waste Paper without separa-
tion.

A. It is understood that the term ““GARBAGE AND
KrrcHEN Rerusg” is intended to include matter
which was purposed for food, which would include
decayed or rejected vegetables or meats. Recep-
tacles or packages which contain food, meats or
vegetables need not be accepted.

B. Proposals will not be received later than the
time fixed in advertisement.
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C. Bidders must state prices in writing as well
as show them in figures.

D. Proposals must be made on blank forms ob-
tained at the OrFicE oF THE CHIEF ENGINEER.

E. The Sureties’ Agreement must be properly
signed and acknowledged.

F. Any proposals not conforming with all these
requirements will be deemed informal and re-
jected.

G. The contract will be required to furnish a
statement with WEEKLY REPORT, of the number of
loads of ashes, garbage and kitchen refuse, and
waste paper, removed either separately or collec-
tively.

If there is any dispute as to what shall be classi-
fied as “ASHES AND GARBAGE,” etc., under the terms
of these specifications, and meaning and intention
shall be determined by the INsPECTOR FOR THE RE-
MOVAL OF SAID ASHES AND (GARBAGE, &cC.

Bidders shall have the option of submitting bids
for the carrying out of the terms of the contract
either for the period of one year from January
15th, 1917, to November 30th, 1917, or a bid for
the carrying out of the terms of the contract for
the period from January 15th, 1917, to November
30th, 1921. If a bidder desires he may submit
bids for both periods.
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Answer of Besson, Reeeiver,
NEW JERSEY SUPREME COURT.
(Filed July 28, 1921.)

EN

THE MAYOR AND ALDERMEN OF JER-
sey Crry, a municipal ecorpora-

tion, Action at Law.

Plaintiff, Answer of J. W.

D. Rufus Besson,
Receiver of
Trmomas HARRINGTON’S Sons CoMm- Thomas . Har-

PANY, a corporation, and NAa- rington’s Sons

TIONAL SURETY COMPANY, a COT- Co.

poration,
Defendants.

J

The defendant J. W. Rufus Besson, Recelver of
3 S 3 G ’s 2%
the defendant Thomas Harrington’s Sens Ce. an
swering the complaint says:
FirsT DEFENSE TO FIRST AND SECOND COUNTS.
1. This defendant will object that the com-
plaint discloses no cause of action.

(a) The plaintiff had not sustained any loss at
the time this action was brought. This action 1s
prematurely brought.

(b) The plaintiff had ne right, under the con-
tract made by it with the Thomas Harrington’s
Sons Co., to enter into a contract with N. Scatu-
orchio & Sons as set forth in the complaint, on any
abandonment or unnecessarily delaying of the
work under the contract entered into by the
Thomas Harrington’s Sons Co. with the plaintiff;
upon any such abandonment or unnecessarily de-
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laying, the plaintiff should have completed the
work to be done under said contract made by said
Thomas Harrington’s Sons Co. with the plaintiff,
under the provisions of Section 13 of the specifica-
tions annexed to and made part of said contract,
so made by the said Thomas Harrington’s Sons
Co. with the plaintiff.

FirsT DEFENSE TO FirsT COUNT.

1. This defendant admits paragraph one of the
first count.

2. This defendant admits paragraph two of the
first count.

3. As to Paragraph Three, defendant refers to
the said contract and specifications for the true
construction of the same. It denies that plaintiff
had the right on an abandonment of the work un-
der said contract, or on an unnecessarily delaying
of the said work, by the said Thomas Harrington’s
Sons Co. to act as stated in said Paragraph Three.

4. Defendant admits that the said Thomas Har-
rington’s Sons Co. commenced the performance of
the said contract and the specifications forming
part thereof, and that it partially performed said
work; but denies that it abandoned the said work
under the said contract and thereafter performed
none of the conditions, covenants or agreements, in
and by said contract agreed to be performed by
said company.

5. This defendant denies that notice was given
as stated in Paragraph Five. It admits that plain-
tiff entered into and executed a new contract with
N. Scatuorchio & Sons Co. as stated in Paragraph
Five, and for the amount as therein stated. It de-
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nies all of Paragraph Five not hereby expressly
admitted.

6. This defendant denies Paragraph Six.
SEcoND DEFENSE TO FIRST COUNT.

1. This defendant avers that the said Thomas
Harrington’s Sons Co. performed all of the condi-
tions and obligations imposed upon it by the terms
of said contract, specifications or other obligations
until the plaintiff compelled it to cease the work
under said contract.

THIiRp DEFENSE TO FIRST COUNT.

1. This defendant avers that the plaintiff vio-
lated Section 13 of the specifications annexed to
and made part of the contract made with the
plaintiff and said Thomas Harrington’s Sons Co.,
in that instead of the plaintiff completing the work
to be done under the said contract, it awarded a
contract for the doing of said work to said N.
Scatuorchio & Sons Co.

Fourta DEFENSE TO FIRST COUNT.

This defendant avers that the plaintiff in invit-
ing bids for the performance of the uncompleted
work under said contract, exacted a bond from
bidders in a sum greatly in excess of $50,000 name-
ly, in the sum of $268,000. This kept contractors
from bidding for the completion of the work
under the said contract so made by the plain-
tiff with the said Thomas Harrington’s Sons
Co. and induced and compelled bidders to name
a price for the completion of said work under
said contract greatly in excess of what other-
wise would have been named. Such action
was in violation of Section 13 of the specifications
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annexed to and made part of the contract made
by plaintiff and said Thomas Harrington’s Sons
Co.

FirrH DEFENSE TO FIRST COUNT.

The said contract made with said N. Scatuorchio
& Sons Co. for the completion of the work under
said contract, represents a large profit to the said
Scatuorchio & Sons Co. and a profit in excess of
$55,708.15, in violation of Section 13 of the said
specifications.

SiIxTH DEFENSE 1O FIRsT COUNT.

This defendant avers that the reasonable cost of
the completion of the work to be done under said
contract so made with plaintiff and Thomas Har-
rington’s Sons Co. would represent an expense to
the City of no more than $55,708.15.

DEFENSES 1O SEcOND COUNT.

The first, second, third, fourth, fifth and sixth de-
fenses to the first count are here repeated as de-
fenses respectively, to the second count.

MARSHALL VAN WINKLE,
Attorney for J. W. Rufus Besson, Receiver.
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NEW JERSEY SUPREME COURT.
(Filed Aug. 3, 1921.)

THE MAYOR AND ALDERMEN OF JER-
Sy CITY,
Plaintiff,
v. >Action at Law.

TraomAs HarriNGTON’S Sons Co. B % )LW

and NAtioNAL Surery Co.,

Defendants. \f“/.u)%_? WW7

4

The defendant, National Surety Company, a
corporation, having an office in Jersey City for
the transaction of business in New Jersey, an-
swering the complaint says:

First DEFENSE TO FIrsT AND SECcOND COUNTS.

1. This defendant will object that the com-
plaint discloses no cause of action.

(a) The plaintiff had not sustained any loss at
the time this action was brought. This action is
prematurely brought.

(b) The plaintiff had no right, under the con-
tract made by it with the Thomas Harrington’s
Sons Co., to enter into a contract with N.
Scatuorchio & Sons as set forth in the complaint,
on any abandonment or unnecessarily delaying of
the work under the contract entered into by the
Thomas Harrington’s Sons Co. with the plaintiff;
upon any such abandonment or unnecessarily de-
laying, the plaintiff should have completed the
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work to be done under said contract made by said
Thomas Harrington’s Sons Co: with the plaintiff,
under the provisions of Section 13 of the specifi-
cations annexed to and made part of said con-
tract, so made by said Thomas Harrington’s Sons
Co. with the plaintiff.

FirsT DEFENSE TO FirsT COUNT.

1. This defendant admits paragraph one of the
first count.

2. This defendant admits paragraph two of the
first count.

3. As to paragraph three, defendant refers to
the said contract and specifications for the true
construction of the same. It denies that plaintiff
had the right on an abandonment of the work
under said contract, or on an unnecessarily delay-
ing of the said work, by the said Thomas Har-
rington’s Sons Co. to act as stated in said para-
graph three.

4. Defendant admits that the said Thomas Har-
rington’s Sons Co. commenced the performance
of the said contract and the specifications forming
part thereof, and that it partially performed said
work; but denies that it abandoned the said work
under the said contract and thereafter performed
none of the conditions, covenants, or agreements,
in and by said contract agreed to be performed
by said company.

5. This defendant denies that notice was given
as stated in paragraph five. It admits that plain-
tiff entered into and executed a new contract with
N. Scatuorchio & Sons Co. as stated in paragraph
five, and for the amount as therein stated. It de-
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nies all of paragraph five not hereby expressly
admitted.

6. This defendant denies paragraph six.
SECcoND DEFENSE TO FIRST COUNT.

1. This defendant avers that the said Thomas
Harrington’s Sons Co. performed all of the con-
ditions and obligations imposed upon it by the
terms of said contract, specifications, or other obli-
gations, until the plaintiff compelled it to cease
the work under said contract.

THIRD DEFENSE TO FIRST COUNT.

1. This defendant avers that the plaintiff vio-
lated Section 13 of the specifications annexed to
and made part of the contract made with the
plaintiff and said Thomas Harrington’s Sons Co.,
in that instead of the plaintiff completing the work
to be done under the said contract, it awarded
a contract for the doing of said work to said
N. Scatuorchio & Sons Co.

FourTH DEFENSE TO FIRST COUNT.

This defendant avers that the plaintiff in invit-
ing bids for the performance of the uncompleted
work under said contract, exacted a bond from
bidders in a sum greatly in excess of $50,000,
namely, in the sum of $268,000. This kept con-
tractors from bidding for the completion of the
work under the said contract so made by the
plaintiff with the said Thomas Harrington’s Sons
Co. and induced and compelled bidders to name
a price for the completion of said work under said
contract greatly in excess of what otherwise WOl.lld
have been named. Such action was in violation
of Section 13 of the specifications annexed to and




10

20

30

40

42
Answer of National Surety Company.

made part of the contract made by plaintiff and
said Thomas Harrington’s Sons Co.

Firra DEFENSE To FirsT COUNT.

The said contract made with said N. Scatuorchio
& Sons Co. for the completion of the work under
sald contract represents a large profit to the said
N. Scatuorchio & Sons Co. and a profit in excess
of $55,708.15, in violation of Section 13 of the said
specifications.

SixtH DEFENSE TO FirsT COUNT.

The defendant avers that the reasonable cost
of the completion of the work to be done under
said contract so made with plaintiff and Thomas
Harrington’s Sons Co. would represent an expense
to the City of no more than $55,708.15.

Fisk & FIsk,
Attorneys for Defendant
National Surety Company.

J. Rurus BessoN, Receiver of
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Reply.
(Filed August 5, 1921.)
NEW JERSEY SUPREME COURT.

=\

TaHeE MAYOR AND ALDERMEN OF JER-

sey CITy,
Plaintiff,

D.
r\Ac’[ion at Law.

Thomas Harrington’s Sons
Company and National Surety !

Company, a corporation,

Defendants.
The plaintiff, The Mayor and Aldermen of Jer-
sey City, replying to the answer of the National
Surety Company, one of the defendants herein,

says:

1. It denies each and every allegation set forth
in the answer.

JouN MILTON,
Attorney for Plaintiff.
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| Reply. _‘ Order Amending Pleadings.
(Filed August 8, 1921.) (Filed July 14, 1926.)
| NEW JERSEY SUPREME COURT. NEW JERSEY SUPREME COURT,
L
| | ) | Hupson CounTy.
0 Tue MAYOR AND ALDERMEN OF JER- |
] | sey Crry, a municipal corpora- }' I
10 T : THE MAYOR AND ALDERMEN OF JER- 10
> Wt Action at Law. : S ol
Plaintiff, sey CIty, a municipal corpora-
Reply to Answer tion
D. of J. W. Rufus g Bl
{ > Besson, Receiver Plaintift,
J. W. Rurus BessoN, Receiver of of Thomas Har- | 8
Thomas Harrington Sons’ Com- |  rington Sons P e Ry ‘
pany and Natio;al Surety Com- Company. J. W Rurus BEsson, Receiver of ~Action at Law. : !
pany, a corporation, | Thomas Harrington’s Sons | @ Lo~ Hare A < ,
Defendants. & Company, a corporation, and . vt
National Surety Company, a ﬁ) 2
o X corporation, 20
Plaintiff denies every affirmative allegation con- Defendants.
tained in the answer of J. W. Rufus Besson, Re- } J
ceiver of Thomas Harrington’s Sons Company. : _ :
This matter coming on for trial before the Hon-
JouN MILTON, ‘ orable Willard W. Cutler and a jury in the Hud-
Attorney for Plaintiff. ' son Circuit on July 6th, 1926, and application being
made at the trial by the plaintiff for leave to
amend its complaint, it was during said trial, on
motion of Charles A. Rooney, appearing for
i Thomas J. Brogan, attorney for plaintiff, 30

Orperep that Paragraph F ive of the First Count
of the complaint be and the same is hereby amend-
ed to read as follows:

5. On or about January 29th, 1920, the defend-
ants after notice to them, were present at a special
meeting of the Board of Commissioners of Jersey

1 |
: City, at which meeting plaintiff notified the de-
fendant - Thomas Harrington Sons Company that

40
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Order Amending Pleadings.

inasmuch as the said Thomas Harrington Sons
Company had unnecessarily delayed and aban-
doned all work under the said contract, the said
Thomas Harrington Sons Company should discon-
tinue all work thereunder, and that plaintiff would
complete the work to be done under said contract.
Plaintiff, thereafter, through its proper officers,
servants and employees, completed, or caused to
be completed, the work under the contract to the
said Thomas Harrington Sons Company, which re-
mained unperformed and was unnecessarily de-
layed and abandoned at a total expense to the
plaintiff for the completion thereof in the sum of
three hundred thousand twenty-eight dollars and
24/100 ($300,028.24). Said sum of three hundred
thousand twenty-eight and 24/100 ($300,028.24)
dollars expended and incurred by the plaintiff
exceeds all money in plaintiff’s hands retained
from money due to said Thomas Harrington Sons
Company, and is greater than the sum which
would have been payable to the said Thomas Har-
rington Sons Company under said contract if it
had completely performed the same to the extent
of fifty-five thousand seven hundred eight and
15/100 ($55,708.15) dollars, which excess the plain-
tiff has paid as aforesaid, all by reason of the de-
fault and neglect of the said Thomas Harrington

-Sons Company to perform said contract, and for

which said defendants are liable to plaintiff by
reason of said bond to the extent of fifty thousand
($50,000.00) dollars, besides interest thereon from
the 21st day of November, 1921; and it is

FurTHER ORDERED that Paragraph Five of the
Second Count be and the same is hereby amended
to read as follows:

That on or about January 29th, 1920, the de-
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fendant, Thomas Harrington Sons Company, after
notice to it, was present at a special meeting of the
Board of Commissioners of Jersey City, at which
meeting plaintiff notified the defendant, Thomas
Harrington Sons Company, that inasmuch as the
said Thomas Harrington Sons Company had un-
necessarily delayed and abandoned all work under
the said contract, the said Thomas Harrington
Sons Company should discontinue all work there-
under, and that plaintiff would complete the work
remaining to be done under said contract.
Plaintiff thereafter, through its proper officers,
servants, and employees, completed, or caused to
be completed, the work under the contract to the
said Thomas Harrington Sons Company which re-
mained unperformed and was unnecessarily de-
layed and abandoned at a total expense to the
plaintiff for the completion thereof of the sum of
three hundred thousand twenty-eight and 24/100
($300,028.24) dollars. Said sum of three hundred
thousand twenty-eight and 24/100 ($300,028.24)
dollars, so expended by the plaintiff exceeds any
and all money in plaintiff’s hands retained from
money due the said Thomas Harrington Sons
Company, and is greater than the sum which would
have been payable to the said Thomas Harrington
Sons Company under the said contract if it had
completely performed the same to the extent of
fifty-five thousand seven hundred eight and
15/100 ($55,708.15) dollars, and which excess
the plaintiff has been obliged to expend and in-
cur, all by reason of the default and neglect of
the said Thomas Harrington Sons Company in
performing said contract, and for which the said
defendant, Thomas Harrington Sons Company, is
liable to the plaintiff by reason of its failure and

New Jersey State Library
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neglect to properly perform the condition of said
contract and specifications to the extent of fifty-
five thousand, seven hundred eight and 15/100
($55,708.15) dollars; and it is

FurrtHER OrpeERED that the demand in the end
of the complaint be and the same hereby is
amended to read as follows:

Judgment will be claimed upon the First Count
in the sum of fifty thousand ($50,000) dollars, to-
gether with interest. Judgment will be claimed
upon the Second Count in the sum of fifty-five
thousand, seven hundred eight and 15/100 ($55,-
708.15), together with interest, and it is further,
on application of the defendants, ordered that
the defendants’ answers be amended by a denial
of the matter set up in the plaintiffs’ amended
complaint.

Signed July 12, 1926.
WiLLARD W. CUTLER,
Judge.

49 ;
Postea.
(Filed July 14, 1926.)
NEW JERSEY SUPREME COURT,

HubpsoN COUNTY.

1

TaE MAYOR AND ALDERMEN OF JER-
sey City, a municipal corpora-

tion,
Plaintiff,

e Action at Law.

J. W. Rurus BessoN, Receiver of >Postea.
Thomas Harrington’s Sons
Company, a corporation, and
National Surety Company, a

corporation,
Defendants.

J

This case was tried before the Honorable WiL-
LARD W. CuTLER and a jury in the Hudson Circuit
on July 6th, 7th and 8th, 1926. The complaint
and answers amended during trial. The jury after
considering the evidence returned a verdict in
favor of the plaintiff and against both defendants
and assess the damages of the plaintiff at the sum
of fifty thousand ($50,000) dollars debt and four-
teen tilousand three hundred twenty-four dollars
and ninety-seven cents ($14,324.97) damages, total
of sixty-four thousand three hundred twenty-four
dollars and ninety-seven cents ($64,324.97).

Signed July 13, 1926.
WiLLARD W. CUTLER,

Judge.

A true copy.

EpwARrD J. KELLEHER,
Clerk.
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Judgment,
(Entered July 14, 1926.)
NEW JERSEY SUPREME COURT.

N

THE MAYOR AND ALDERMEN OF JER-
sey CITY, a municipal corpora-
tion,

Plaintiff, | Action at Law.

. ' On Postea.

J. W. Rurus BEsson, Receiver of (- Thomas J.
Thomas Harrington’s Sons Brogan,
: Attorney.
Company, a corporation, and
National Surety Company, a
corporation,
Defendants.

J

Judgment entered this
fourteenth day of July, A. D.
nineteen hundred and twen-
ty-six in favor of plaintiff
and against the defendants
$50,000.00 Debt for the sum of fifty thousand
14,324.97 Damages dollars debt, and fourteen
_— thousand three hundred and
$64,324.97 twenty-four dollars and
52.94 Costs ninety-seven cents damages,
 — making a total of sixty-four
$64,377.91 thousand three hundred and
twenty-four dollars and
ninety-seven cents, and fifty-
two dollars and ninety-four

cents costs.

Wwm. S. GUMMERE,
@ J.
A true copy.
Epwarp J. KELLEHER,
Clerk.

ol
Case.
NEW JERSEY SUPREME COURT,
Hupson CIrcuir.

Before.—Hon. WiLLArp W. CuUTLER, Judge, and a
Jury.

THE MAYOR AND ALDERMEN OF JER-
SEy CITY, a municipal corpora-
tion,

Plaintiff,
.

THOMAS HARRINGTON’S Sons CoM-
PANY, a corporation, and Na-
TIONAL SURETY COMPANY, a
corporation,

Defendants. ,

£ J

Jersey City, N. J., July 6, 1926.
APPEARANCES :

THaoMAs J. BroGaN, Esq. (By Mr. RooNEY),
for the plaintiff.

Fisk & Fisk, Esqs. (By Mr. ANDERsON), for
the defendant National Surety Co.

MArsHALL VAN WINKLE, Esq., for the de-
fendant Thomas Harrington’s Sons
Company.

Mr. Rooney: 1 offer in evidence the specifica-
tion, contract and bond between Thomas Harring-
ton’s Sons Company, and Jersey City, dated Janu-
ary 24, 1917.

Mr. Anderson: I object to the endorsement of
the payments in ink on the back of the last sheet
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Case.

of the contract, which is evidently not part of the
contract as executed, and I object to the specifica-
tions on the front of the document offered as not
being part of the contract as executed. There are
specifications annexed to the entire contract.

Mr. Rooney: I think your Honor could tell the
jury to disregard the endorsements.

The Court: The endorsements are not part of
the contract?

Mr. Rooney: No, sir.

The Court: Then they should not go in.

Mr. Rooney: But your Honor will accept the
contract and specifications?

The Court: Yes.

Mr. Rooney: I offer them.

(Marked Exhibit P-1.)

Mr. Rooney: 1 also offer contract dated March
9, 1920, between the Mayor and Aldermen of Jer-
sey City, and Michael Scatuorchio, party of the
second part, for the removal of garbage from the
date of the contract to November 30, 1922, in the
sum of two hundred and sixty-eight thousand dol-
lars, bond and specifications attached.

Mr. Anderson: I object to this for several rea-
sons. The first reason is that under the Commis-
sion Government Act it was provided that no con-
tract of this kind could be entered into without
first advertising for competitive bids, and there
has been no advertising for competitive bidding
in this case.

I object on the further ground that the require-
ments as to the bond have not been met.

The Court: I think it may be offered.

Mr. Anderson: Exception. '

(Admitted and marked Exhibit P-2.)

Mr. Rooney: Before offering the next exhibit
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I would like to ask leave to amend the complaint
to add the words: “Together with interest.”

Mr. Anderson: I object to the amendment so
far as my client is concerned, to include the count
for interest.

Mr. Van Winkle: The receiver has no objec-
tion.

The Court: I will allow the amendment.

Mr. Rooney: Now I would like to offer in evi-
dence the interrogatories and the replies thereto.

(Admitted and marked Exhibit P-3, Interroga-
tories.)

(Exhibit P-4, Answers.)

Mr. Rooney: I would like also to read to the
jury the deposition of Mr. Maximilian T. Rosen-
berg, taken by consent. I offer it in evidence.

(Admitted and marked Exhibit P-5.)

(Read to jury, as follows:)

“MAXIMILIAN T. ROSENBERG, sworn as a wit-
ness on the part of the plaintiff, testifies as fol-
lows:

“Direct examination by Mr. Rooney:

“Q. You are a member of the bar of New Jer-
sey? A. Yes. ‘

“Q. How long have you been actively practising
your profession in New Jersey? A. I was admitted
as an attorney November, 1881, and counsellor No-
vember Term, 1884.

“Q. You were actively practising your profes-
sion in Jersey City in December, 1919, and Janu-
ary, 1920? A. I think so—more or less actively.

“Q. Do you recall, Mr. Rosenberg, in January,
1920, having consulted with the city officials of
Jersey City, concerning the performance of a con-
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tract for the removal of garbage by Thomas Har-
rington Sons Company? A. I have a general rec-
ollection on the subject.

“Q. Would you refresh your recollection by re-
ferring to the minutes of a meeting of the Board
of Commissioners of Jersey City held on January
29, 1920? A. If you will hand it to me, I will look
at it.

“Q. I show you a printed copy of the minutes.
A. Yes; I remember that circumstance.

“Mr. Rooney: I will ask to have the
printed copy of the minutes of the meeting
of the Board of City Commissioners marked
for identification.

“(Marked P-1 for identification.)

“Q. You remember that meeting? A. My recol-
lection after reading that over, is that that is sub-
stantially correct. I am not sure that the remarks
which are attributed to me there are absolutely
true, but the proceedings seem to me to be correct
in substance.

“Mr. Rooney: I offer in evidence the min-
utes which have been marked P-1 for iden-
itfication.

“Mr. Anderson: I object.”

The Court: Why did you object to this
exhibit?

Mr. Anderson: These minutes were shown
to Mr. Rosenberg to refresh his recollection.
After reading the minutes he said he re-
membered the circumstance. He testified
from recollection after having read those
minutes. The minutes are admissible for
that purpose. I object on the further ground
that they have not been proved.
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The Court: I will admit them.
Mr. Anderson: Exception to your Honor’s
ruling.

(Received in evidence and marked Ex-
hibit P-6.)

“Q. Do you recall having attended that meeting
of January 29, 1920? A. I do.

“Q. And were you there with Joseph Harring-
ton? A. Yes.

“Q. Joseph Harrington at that time was presi-
dent of the Thomas Harrington Sons Company?
A. That is my recollection.

“Q. (Showing witness.) Did you at that meet-
ing offer this communication? A. No. Mr. Har-
rington did. It is signed by Mr. Harrington and
I think he offered it.”

Mr. Anderson: 1 ask that that be struck
out, what the witness thinks.

The Court: Did you make an objection
then ?

Mr. Anderson: No, I did not.

The Court: Then it may stand.

“By Mr. Anderson:

“Q. What is the nature of that paper? A. That
is the statement by which he gave up the contract.
It is the same statement as printed in the minutes
as I recall.

“Mr. Rooney: I offer in evidence this
communication from Joseph Harrington,
president of Thomas Harrington Sons Com-
pany, which has been marked P-2 for iden-
tification.

“Mr. Anderson: I object to this paper
being received in evidence.”
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The Court: Do you object?

Mr. Anderson: Yes. Mr. Rosenberg sim-
ply said, “I think he offered it.”

The Court: I will admit it.

Mr. Anderson: Exception.

(Admitted and marked P-7 in evidence.)

“By Mr. Rooney:

“Q. Your appearance at this meeting of the City
Commission on January 29, 1920, was pursuant to
a notice that you had received from the city offi-
cials? A. I don’t remember receiving any notice.
It seems to me that if any notice was received, it
must have been by the Harrington Company.

“Q. Do you remember seeing such a notice? I
show you a notice signed by Michael I. Fagen, di-
rected to Thomas Harrington Sons Company, dated
January 28, 1920, and ask you if that is a copy of
the notice? A. It is very likely that I saw that
notice at the time.

“Mr. Rooney: 1 ask that this copy be
marked for identification.

“(Marked P-3 for identification.)

“Mr. Rooney: I offer P-3 for identifica-
tion in evidence.

“Mr. Anderson: I object. I might state
here with reference to this and other ex-
hibits offered, that this is a taking of testi-
timony by consent for the purpose of en-
abling Mr. Rosenberg to depart for Europe
and not be present at the trial on July 6, and
I reserve the right to object to all exhibits
offered in evidence, among other reasons,
for the reason that there is no official author-
ized at this hearing to receive or reject ex-
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hibits in evidence. I shall further object to
their materiality and relevancy at the trial.”

Mr. Rooney: I offer Exhibit P-3 for iden-
tification in evidence.

The Court: What is your specific objec-
tion to this?

Mr. Anderson: That it does not appear
to be the original document because it does
not bear the signature of Michael I. Fagen;
it is simply a typewritten signature.

The Court: I will rule upon that later.

“Q. Do you recall having appeared at the office
of Commissioner Fagen in the City Hall on Janu-
ary 28, 1920, the day before this meeting? A. Yes;
I recall that.

“Q. You at that time conferred with John Mil-
ton, who was corporation counsel of Jersey City,
and Commissioner Fagen, Director of Streets and
Public Improvements, concerning the Thomas Har-
rington Sons’ contract? A. There were two confer-
ences, as I now recall, on successive evenings—I
think on two successive days. Mr. Milton, who was
then Corporation Counsel, was there; Commission-
er Fagen was there, and Mayor Hague was there
part of the time. :

“Q. Was Andrew Boyle, Supervisor of Removal
of Garbage of Jersey City, also present at any of
these conferences? A. My impression is that he
was there for part of one conference. That is all
I can remember.

“Q. You appeared at these conferences in behalf
of Thomas Harrington Sons Company? A. I ap-
peared at the request of Mr. Joseph Harrington,
who was at that time president of the Thomas
Harrington Sons Company. I remember he called
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for me at the office and we went up together. I
went at his request.

“Q. You stated at the meeting held January 29,
1920: “We are here to answer that notice.” Will
you kindly tell me what notice you referred to?

“Mr. Anderson: I object on the ground
that anything that Mr. Rosenberg may have
said or done at that meeting or at the con-
ference is not binding upon the Surety
Company.

“A. I imagine it must have been in answer to
the notice which appears in the minutes.

“Q. Copy of which has been marked P-3 for
identification? A. I should say so.

“Mr. Anderson: I ask that the answer
be stricken out on the ground that it is not
a statement of fact. It is a statement, as
the witness puts it, of his ‘imagination.””

Mr. Anderson: I renew that objection.

The Court: I will allow it to stand.

Mr. Anderson: Exception.

Mr. Rooney: May I now renew my offer
of Exhibit P-3 for identification?

The Court: I will allow it now.

(Marked Exhibit P-8.)

Mr. Anderson: Exception to the receiving
of this exhibit.

“Q. Do you recall, at the conference in Commis-
sioner Fagen’s office, that Andrew Boyle, Inspector
of Garbage Removal in Jersey City, was called into
the office and that a report was submitted by him
In your presence concerning the compliance of
Thomas Harrington Sons Company with their con-
tract?
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“Mr. Anderson: I object upon the ground
that it is not binding upon the Surety Com-
pany.

“A. 1 do not remember. I remember seeing
Boyle there.

“Mr. Anderson: Objection withdrawn.

“Q. Do you recall Boyle having come into the
office?
“Mr. Anderson: Same objection.”
Mr. Anderson: My objection is that it is
not binding upon the Surety Company.
The Court: I think it is competent.

“A. Yes. My recollection is that Boyle was there
part of the time at the interview.

“Q. Do you know what the nature of the con-
sultation was?

“Mr. Anderson: My objection, on behalf
of the Surety Company to the entire line
of testimony is that anything that Mr. Rosen-
berg may have said or done at this consul-
tation or conference or commissioners’ meet-
ing, is not binding upon the defendant,
National Surety Company.” .

The Court: It may be answered.

“A. I had been consulted a few days before, as
I recall, by Mr. Harrington concerning the situa-
tion, and about two days—I think it was—before
this action by the Commissioners he called for
me late one afternoon, around four o’clock, and
we went up to the City Hall together. We then
had a conference with Commissioner Fagen and
Mr. Milton, and it may have been that Mr. Boyle
was present for a time at that interview, or the
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next one. The next interview—it might have been
I think the following evening, or the evening be-
fore this meeting—the situation was that it was
in January, a very severe winter, Mr. Harrington
had a strike on his hands, and he had taken the
contract at pre-war prices, and his cost for labor
and materials had risen to such an extent—to say
nothing of the very hard winter, much snow and
the strike—that he couldn’t go on with the con-
tract; and these matters were stated to Commis-
sioner Fagen and Mr. Milton. Mayor Hague was
present at either one or both of these conferences
for a short time—I now don’t remember—and
everyone realized the situation. It was generally
realized that Harrington Company could not carry
on the contract, and there was some discussion
as to whether or not, there being some idea that
an act would be passed that might permit the City
to increase the compensation, they could carry
on; and I think it was finally determined by Mr.
Harrington that he could not carry on. The City
was very anxious to take it over. Mr. Fagen was
getting complaints all over about garbage re-
moval, and he admitted, I think,—I do not want
to bind Commissioner Fagen by anything I say—
he admitted and everybody admitted that it was
practically impossible for the Harrington Com-
pany to keep on with this contract. There was
some sort of understanding—the City could not be
bound by it, but there was a sort of an understand-
ing that the City was not going to be unduly hard
on the Harrington Company if they abandoned the
contract at that time so that a new contract might
be passed and entered into with either them or
other contractors at an advanced price. As the
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proceedings of that meeting show, it was a pretty
desperate situation.

“Q. Joseph Harrington was present at these con-
ferences? A. Oh, yes.

“Q. It was at the last conference prior to the
meeting of January 29, 1920, that this notice Ex-
hibit P-3 was given to Harrington?

“Mr. Anderson: I object. The witness
has testified that he does not know when
that notice was given to Mr. Harrington.

“The Court: He may answer. :

“A. T will say again that I don’t remember
whether it was or was not given to him at that
time.

“Q. Do you know whether a notice was given to
Harrington at that time? You were his attorney?
A. T was there as Mr. Harrington’s attorney, but
I don’t remember now whether that notice was
then given to him or was given to him at a time
when I was not there. My impression is that he
got it, that he must have had it, but, Mr. Rooney,
you are asking me now to testify to a matter
which took place six years and a half ago. I am
giving you what I remember, but I cannot remem-
ber when that notice was served upon him, whether
it was there at that time or some other place at
some other time.

“Q. You did know, before the meeting of Janu-
ary 29, 1920, however, that such a notice had been
served on him, didn’t you? A. I knew that such
a notice had been served because I remember we
discussed the matter in the meeting of the 29th,
and I might go further and say that on the morn-
ing of the 29th, before going up to the City Hall,
I discussed the matter with Colonel Fisk and Mr.

40
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Field of the Commercial Trust Company, who
agreed that the situation was such that nothing
else could be done but what we were going to do.

“By Mr. Anderson:

“Q. What was it you were going to do? A. Ap-
pear before the City Commission and have Mr.
Harrington present the statement which he pre-

sented.
“By Mr. Rooney:

“Q. But you do know that there was a notice
requiring the Harrington Company to appear be-
fore the City Commission on January 29th? A.
My recollection is that there was such a notice.

“Q. Requiring it to show cause why the con-
tract should not be discontinued because of de-
fault having been made by the Harrington Com-
pany in its performance? A. Oh, yes; I recall that
there was such a notice. It says so in the minutes.

“Q. Did you say that you consulted with some
people about it the morning of the meeting and
that you appeared at the meeting in response to
the notice? A. I appeared at the meeting with
Mr. Harrington, at his request.

“Q. Did you state at the meeting of January
929, 1920: ‘Yes, sir; we are here today to answer
to that notice and Mr. Harrington has here a
statement which I desire to file with the City Clerk
if he will please read it to the Commission’? A.
If the minutes say so, I cannot say it was not said.
I am perfectly willing to assume, in the absence
of anything else, that those minutes are correct.

“Q. Did you state at that meeting, in answer
to this question from Mr. Milton: “You are here
to make any statement of defense that you can,’
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the following: ‘Yes, sir; I may say this, that I
think Mr. Harrington and all will agree that con-
ditions are such in Jersey City at this time that I
think immediate action is necessary and the Com-
mission are alive to that situation.” A. If the min-
utes say so, I very likely said so.

“Q. Can you teil us the conditions you referred
to?

“Mr. Anderson: I object.”
The Court: Do you object?
Mr. Anderson: I withdraw the objection.

“A. The conditions that I have just stated: that
Mr. Harrington had taken this contract at pre-
war prices, labor had gone up tremendously; ma-
terials and supplies had gone up; it was one of the
severest winters that we had had in many years;
on top of that he had a strike on his hands; and
the garbage had been accumulating because he
could not get the work done because of the snow
and the other difficulties; and it was a situation
where, if the City would take over the matter and
relet the contract at what would be a living price
to them or a new contractor, or do the work it-
self, it would be a good thing for the City. Sani-
tary conditions were such that something had to
be done. Mr. Harrington agreed to that, and I
thought that was so, and I had no hesitation in
saying it.

“Q. Do you know how long those conditions had
existed? A. No.

“Mr. Rosenberg: Over how long a period
were those conferences between you and
the City officials concerning the perform-
ance of this contract?
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“A. About three or four days.

“Q. That is, prior to the meeting of January 29?
A. With the City officials I should say only about
two days, but my recollection is that Mr. Harring-
ton had spoken to me about it a day or so before
that, but I think it was only about two or three
days that we conferred with the City officials.

“Mr. Anderson: I have no questions.
“Mr. Van Winkle: And I have none.
“(Deposition closed.)”
Mr. Rooney: 1 offer in evidence the min-
utes of the meeting of the City Commission-

ers.

(Marked in evidence Exhibit P-8.)

(Read to jury.)

Mr. Rooney: I offer in evidence the min-
ute book of the Thomas Harrington Com-
pany, produced by the defendant in re-

sponse to my notice to produce.
Mr. Anderson: 1 object, on the ground
that they have not been proved.
The Court: I will allow them to be used.
Mr. Anderson: Exception.
(Marked in evidence Exhibit P-9.)

WILLIAM E. JEWELL, sworn.
Direct examination by Mr. Rooney:

Q. Are you employed in the office of the Di-
rector of Streets and Public Improvements of Jer-
sey City? A. Yes, sir.

Q. How long have you been employed there?
A. Seventeen years.

Q. And in what capacity are you employed? A.
Chief bookkeeper of the department.

Q. Have you the records with you showing the
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payments to Thomas Harrington Sons Company
under their contract of January 24, 1917, for the
removal of ashes and garbage in Jersey City? A.
Yes.

Q. Referring to those records can you tell us
the total amount which was paid to Thomas Har-
rington & Sons Company up to January 28th, 1920?

Mr. Anderson: I would like to examine
the witness to find cut what he knows about
it.

The Court: You may.

Cross examination by Mr. Anderson:

Q. Let me see the records you have, please (wit-
ness complies). What do you mean by certifica-
tion? A. That is made up by the Engineering
Department, and signed by the Inspector of Ashes
and Garbage, that the work has been performed.

Q. That is it shows that at a certain time so
much work has been done which entitled him
to a payment? A. Yes, sir.

Q. And then who gets that certificate? A. The
certificate comes into the Director’s office and the
Director looks over it and signs it if it is correct,
and it goes to the City Clerk’s -office or to the
Comptroller’s office first to be entered, and then
to the City Clerk’s office to have a check drawn.

Q. And does the certificate come to you? A.
No, sir. The original certificate stays in the City
Clerk’s office. I have a copy of it.

Q. Well, they are prepared in duplicate when
they are sent in? A. Triplicate.

Q. And one of the copies comes to you? A. Yes,
sir.

Q. Then do you have anything to do with the
making out of the checks to pay that certificate?
A. No, sir.
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Q. Then, how do you know that the check is
made? A. The City Clerk notifies me of that.

Q. And you make your entries in the books of
payments made when you do not actually know
that the payments actually have been made? A. I
know because I see the checks sometime—not
always—I have nothing to do with the checks, I
have no right to handle the checks.

Q. In other words, you make these entries
although you have no personal knowledge that the
payments have been made? A. I could see that
the certificate went to the City Clerk’s office for
payment.

Q. You knew that the certificate had gone
through to the City Clerk’s office? A. Yes, sir.

Q. But whether or not payments have been made
you would not know? A. The City Clerk could
verify that.

Q. You know through your report sheet? A.
Yes, sir.

Q. And this is the entire listing of the payments
made to Harrington Sons Company on account of
their contract? A. Yes, up to here. This is the
last payment, $345,000.

Q. And where is the sheet that precedes this
first report sheet? A. I didn’t bring that.

Q. So that these sheets merely show the total
paid to Harrington Sons Company and not the
itemized statement? A. Yes, but I can get the
itemized statement if you desire it.

Mr. Anderson: I must object to this wit-
ness testifying to these amounts because
apparently from his own testimony these
sheets are made up merely from certificates

67
William E. Jewell, redirect.

that come in to him and he does not know
whether the payments have ever been made
or not.

Mr. Rooney: You can at least admit the
amount that was received under the con-
tract. 1 don’t see why we should be called
upon to prove that. There is no question
that he was paid the sum of $345,000.

Mr. Anderson: The difficulty with that
is that the Harrington Company is in the
hands of a receiver. The receiver is sick,
he has the books, and there is no way the
Surety Company can know except from
Harrington’s books whether these figures
are correct or not. That is our difficulty.

Mr. Rooney: Hasn’t the receiver the books
in his office?

Mr. Anderson: I don’t think he has. I

have inquired several times and I cannot

find them.
Mr. Rooney: All right, we will prove the

entire system, then.
Direct examination by Mr. Rooney (continued) :

Q. Just tell us what you know about these pay-
ments, what your part in it is? "A. What do you
mean ?

Q. What are the records which you have there?
A. This is the record of how much money was
paid to Harrington Sons Company from January
28, 1920, on the contract for the removal of ashes
and garbage, which amounts to—

Mr. Anderson: I object to that on the
ground that what he has there is carried
forward in lead pencil, from totals which
evidently come from some other docu-
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ments; furthermore on the ground that he
has no actual knowledge of the payments;
he does not know that payments were made.

The Court: I think he ought to have the
rest of the sheets.

Q. Are these the certificates you refer to? A.
I think they are.

Q. Are they normally in your custody? A. This
is the triplicate copy of the certificate. The way
the payments are made—these are all the certifi-
cate of the Harrington Sons Company, number 79
certificate was dated January 24th; when it was
paid, about the 28th—there is about four days’ dif-
ference—this shows the amount of the payment;
this shows the amount of the debt before this pay-
ment goes in, and this shows the total amount paid
on the confract.

Mr. Anderson: Isn’t this what you mean ?
That this triplicate copy of the certificate
comes to you, and from this a check is
drawn?

The Witness: Three copies come to me

Mr. Anderson: One goes out with the
check?

The Witness: Yes.

Mr. Anderson: And this one stays on file
in your office?

The Witness: Yes.

Mr. Anderson: As your warrant for
drawing the check?

The Witness: Yes.

Mr. Anderson: That is as far as your
knowledge goes?

The Witness: Yes. The original certifi-
cate is signed by Michael I. Fagen.
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Q. Do those papers which you now have con-
stitute your entire record concerning payments
made to the Harrington Company? A. Yes, sir.

Q. What do those papers that you have in your
hand consist of? A. Certificate of payment for
the contract of Thomas Harrington Sons Company.

Q. What are the other papers? A. My ledger
sheet, which I carry them on.

Q. Your ledger sheet is compiled from these cer-
tificates? A. Yes, sir.

Mr. Rooney: 1 would like to offer the
certificate and the ledger sheet.

Mr. Anderson: 1 object on the ground
first that they are not evidential of pay-
ment having been made. This witness has
no knowledge that the payments were made.
The certificates are simply evidence that the
Harrington Company was entitled to a spe-
cific amount of money on a certain date.
The ledger sheet is merely a record of the
amount of that certificate, and neither one
is evidence of payment.

Mr. Rooney: I will withdraw this wit-
ness.

B

JOHN MILTON, sworn.

Direct examination by Mr. Rooney:

Q. You are the present Prosecutor of the Pleas
of Hudson County? A. Yes, sir.

Q. And you were formerly Corporation Counsel
of Jersey City? A. Yes, sir.

Q. And you were Corporation Counsel of Jersey

City in January, 1920? A. I was.
Q. Do you recall, Mr. Milton, around January
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28, 1920, having had any conference with Mr. Max
T. Rosenberg? A. I would not be able to fix the
date, Mr. Rooney, but I recall a conference, yes.

Q. Will it refresh your memory to refer to the
minutes of the meeting of the Commissioners of
Jersey City held on January 29, 1920? A. It would,
if those minutes were the subject matter of the
Harrington contract.

Q. I show you those minutes? A. Yes, I have
read them.

Q. Did you confer with Joseph Harrington and
Mr. Rosenberg prior to your meeting of January
29th? A. My recollection, Mr. Rooney, is that on
the same day, immediately preceding the hear-
ing, or on the afternoon of the day, before the
meeting, I attended a conference in the office of
Commissioner Fagen, at which Mr. Rosenberg and
one of the Harringtons—I could not tell you now
which one—one of the Harringtons were there.

Q. Was anything said by Mr. Harrington or Mr.
Rosenberg concerning the performance of this con-
tract? A. Oh, yes.

Q. Do you recall what was said by them con-
cerning their ability to carry out the terms of the
contract? A. Why, in general, Mr. Rooney, either
Mr. Harrington or Mr. Rosenberg said that the
company could no longer go on with the contract.
As I now remember it, it was because of the fact
that costs of material and labor, particularly labor,
had gone against the company, and I think they
may have run into bad weather which made the
removal of the garbage unexpectedly expensive.
Mr. Rosenberg, as I recall it, came there in response
to a notice which had been served upon his client
that day, and stated his intention, or rather the
intention of his client, to appear the next day or
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that afternoon—I have forgotten just how long be-
fore the ofticial meeting of the board that this con-
ference took place. And Mr. Rosenberg stated,
that it was the intention of himself and his client
to appear before the meeting of the Commission
and state that they could not carry on the contract.
That is the thing in substance.

Q. Did you attend a meeting the following day,
that is January 29, 1920? A. Well, I attended the
meeting whenever it was held, immediately after
this conference with Mr. Rosenberg, but I cannot
tell you now if it was the 29th or not.

Q. That was the meeting at which the contract
was cancelled? A. Yes.

Q. Do you recall whether representatives of the
Surety Company and of the contractor were there?
A. Why, Mr. Rosenberg was there for the contrac-
tor, and there was some one there on behalf of
the Surety Company. He stated he was there on
behalf of the Surety Company.

Mr. Rooney: That is all.
Cross examination by Mr. Anderson:

Q. Were you in court when Mr. Rosenberg’s tes-
timony was read, Mr. Milton? A, No, sir.

Q. For your information, preparatory to some-
thing else, Mr. Rosenberg said, “We then had a
conference with Commissioner Fagen and Mr. Mil-
ton, and it may have been that Mr. Boyle was pres-
ent for a time at that interview or the next one.”
Then he goes on and discusses the severe winter,
the rise in costs, and so forth, and then he said:
“It was generally realized that the Harrington
Company could not carry on the contract, and
there was some discussion as to whether or not,
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there being some idea that an act would be passed
that might permit the city to increase the compen-
sation, they could carry on.” Do you remember
that being discussed? A. I do not, Mr. Anderson,
no sir.

Q. And was such an act passed, to your knowl-
edge?

Mr. Rooney: I object, immaterial and ir-
relevant.
The Court: I don’t think it is competent.

Q. Well, was there any application by the Har-
rington Company to your knowledge, either to you
or to the city officials for relief under an act passed
by the Legislature to relieve contractors owing to
the high price of material?

Mr. Rooney: I object. Immaterial, and
also on the additional ground that it is high-
ly prejudicial.

. The Court: I will allow it.

Mr. Rooney: Exception.

A. I am going to give you my recollection, Mr.
Anderson, and if I may I will state the reason for
my recollection. If you will refer to the same stat-
ute which I have in mind, the probability is that
there was no application, at least none I know of,
because the statute to which you refer was drawn
by me, that is, the bill was drawn by me, and I
caused its introduction into the Legislature at the
request of some contractors who had contracts for
the erection of school buildings. I am not certain
of this, but I think that the statute is limited to
contracts of the Board of Education, if you and I
are talking about the same act. There were some
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other acts passed about the same time, or a year
or two previous. .

Q. The act I am referring to covers all municipal
boards of freeholders, and so forth. A. Then no
such application for relief was made, to my knowl-
edge.

Mr. Rooney: May I have the same ob-
jection to this entire line?

The Court: He said no application was
made.

A. Of course I call your attention to the fact that
this statute did not become a law until April, 1920,
and as I understood Mr. Rooney’s questions, they
were directed to January, 1920. For this reason I
don’t think any application for relief was made.

Q. I draw your attention to Mr. Rosenberg’s tes-
timony to the effect that some relief would be
granted under an act which was to be passed in
the future.ﬁl have no recollection of any such
discussion on application for relief.

Mr. Anderson: That is all.

ANDREW J. BOYLE, sworn.
Direct examination by Mr. Rooney:

Q. Where do you live? A. 2787 Boulevard.

Q. By whom are you employed? A. By the City
of Jersey City.

Q. In what capacity? A. Inspector of removal
of ashes and garbage.

Q. How long have you been employed in that
capacity? A. Going on twenty-nine years.

Q. Were you inspector of removal of ashes and
garbage during the years 1919 and 19207 A. I

was.
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Q. I show you a report, Mr. Boyle, signed “An-
drew Boyle, Inspector of Ashes and Garbage,” to
the Board of Commissioners of Jersey City, dated
January 28, 1920, and ask you if this report was
submitted by you? A. Yes.

Mr. Rooney: 1 offer that in evidence.

Mr. Anderson: I think that is admissible
for one purpose only, and that is to show
that under the contract the inspector of gar-
bage removal certified to the Board of Com-
missioners that there was a delay in the
performance of the contract. I don’t think
it is admissible to prove the fact of the de-
lay.

The Court: I think it is competent.

Mr. Anderson: Exception.

(Marked Exhibit P-10.)

(Exhibit P-10 read to the jury.)

Q. Now, Mr. Boyle, in your capacity of inspector
of removal of ashes and garbage, do you have
occasion to inspect the conditions around Jersey
City concerning the removal of ashes and gar-
bage? A. I do.

Q. And did you in 1919 and 1920? A. I did.

Q. Can you tell us what the conditions were in
December of 1919 and January, 1920, concerning
the removal of ashes and garbage by the Harring-
ton Company? A. Well, until the first of Decem-
ber, 1919, the collections were all right, but from
December 1st, from that date on until the date
of the special meeting of the City Commissioners,
there was no complete collection on any route in
Jersey City.

Q. What do you mean by complete collection,
Mr. Boyle? A. That is, there are routes laid out
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and there are certain days on which the ashes
must be collected on those routes. Monday, Wed-
nesday and Friday, and Tuesday, Thursday and
Saturday, two collections in each part of Jersey
City, and on none of those routes was there a com-
plete collection for the week, that is, there was
not any two collections. Part of a collection on
this route, and part on another.

Q. Can you tell us during this period whether
this garbage was allowed to accumulate in the
streets? A. Of course, I mean there was not a
complete collection. There was no place for it to
go but to remain on the street.

Q. Well, was there a large or a small collection
of garbage on the street? A. Well, as we pro-
gressed during December it was getting worse and
worse all the time.

Q. You mean the contractor was falling behind
all the time? A. Yes, and it got so bad that where
a district would become very badly infested we
were compelled to remove the entire plant from
one section to another.

Q. What do you mean by that? A. Well, now,
in the Bergen section, which is the largest district,
the Bergen and Greenville section, known as num-
ber one, the congestion on account of the lack of
collections would be larger than in Jersey City,
or route number two, and while we were in a
fairly good condition in Jersey City, we removed
the Jersey City plant to the Bergen and Green-
ville sections so as to relieve them there, and tried
to make a little headway.

Q. Well, can you tell us for how long a period
the ashes and garbage in any given vicinity was
allowed to remain on the streets? A. Well, as I
said a moment ago, the collections began to go
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bad from December 1st, up to the time the con-
tract was revoked by the City Commissioners.

Q. Each district, as I understand then, had two
definite days a week allotted to it for the removal
of the ashes and garbage by the contractor, is that
correct? A. Yes.

Q. And of course the people in the city con-
formed to these regulations and put their bar-
rels out for collection on those particular days?
A. Yes, sir.

Q. And would you say that the contractor was
at any time a week or more behind in the collec-
tion of the garbage that was out in the streets?
A. In some parts of the city, yes, at least a week.

Q. And in other parts, and at other times it
was allowed to accumulate for days on the streets
before it was collected.

Mr. Anderson: I think Mr. Rooney ought
not to lead.
Mr. Rooney: I withdraw the question.

Q. You say your inspection of the collections
took in the entire city, Mr. Boyle, am I correct? A.
Yes.

Q. And you had seven inspectors working under
you? A. Yes.

Q. Now, Mr. Boyle, without any effort to try to
lead you or draw your attention to any particu-
lar conditions, just tell us the conditions which
existed in Jersey City concerning the collection
and removal of ashes and garbage by the Har-
rington Company from December 1st, 1919, to Jan-
uary 29th, 1920. A. Well, in answer to that, Mr.
Rooney, would you be kind enough to allow me
to use my book so as to refresh my memory?
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Q. Yes. When did you make that? A. At that
time.
Q. And have you that with you? A. Yes, I have.

Mr. Anderson: May I examine the witness
on this book?
The Court: Yes.

Cross examination by Mr. Anderson:

Q. Suppose you show me what you propose to
look at? A. (Witness indicates.)

Q. In whose handwriting is this? A. This is in
the handwriting of Mr. McLaughlin.

Q. Not in your handwriting? A. No, sir.

Mr. Anderson: I object to the witness
using this book to refresh his recollection.

Direct examination by Mr. Rooney (resumed) :

Q. In the handwriting of whom? A. Mr. Mec-
Laughlin, the Clerk in the office.

Q. Is Mr. McLaughlin here? A. No, sir.

Q. Was it made at that time?

Mr. Anderson: Don’t lead, Mr. Rooney,
please.

Q. When was it made? A. It.was made on De-
cember 1st.

Q. And these entries were made at the time the
conditions existed? A. Absolutely.

Q. How do you know that? A. Because I was
there and those entries were made from memo-
randums handed to me by my assistants.

Q. Under whose supervision were they made?
A. Mine.

Mr. Rooney: Now, if the Court please, I
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ask that the witness be allowed to refresh
his recollection.

The Court: Why isn’t it competent when
they were made under his direction?

Mr. Anderson: The handwriting in the
book is not the witness’ handwriting. The
entries, he says, were made from reports
made by his inspectors.

The Court: Find out how they were made.

Q. From what were these records compiled? A.
These records were compiled from my supervision,
by my inspectors. I would not attempt to put any
record in there that was handed to me, even by my
assistants, unless I knew that those records were
correct.

Mr. Anderson: I am not charging you
with anything personal, Mr. Boyle. This is
a legal matter.

The Court: What became of the reports
which you refer to?

The Witness: I don’t know. This is
back six years.

The Court: Were they kept or not?

The Witness: I don’t know.

Mr. Anderson: May I examine the wit-
ness?

The Court: Yes.

Cross examination by Mr. Anderson :

Q. How many inspectors did you have at that
time? A. Five at that time.

Q. So that each one was assigned to a particular
district? A. No. There were two in the Hudson
City District, there was only one in Jersey City,
and there were two in the Bergen and Greenville
section.
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Q. Now, what were their duties? A. To see that
the ashes were picked up, and to report on what
streets, if any, the ashes were not removed. They
handed me their reports.

Q. And those reports were in writing? A. Yes,
sir.

Q. And they were turned over to Mr. McLaugh-
lin, the clerk? A. Yes, I turned them over to
him.

Q. They were handed to you and you looked
at them? A. Yes, sir.

Q. And you handed them to Mr. McLaughlin to
put in this book? A. Yes.

Q. And this book was kept by Mr. McLaughlin?
A. Yes, this part you referred to now.

Mr. Anderson: I object to the use of the
book.

Mr. Rooney: 1 am not offering it in evi-
dence. I am simply asking that the witness
may use it to refresh his recollection. Fur-
thermore, I understand that under the cases
it is not necessary for a witness to have ac-
tually made a memorandum himself to use
it to refresh his memory.

(Argued.)

The Court: Before you can use it you will
have to prove it by Mr. McLaughlin.
Mr. Rooney: May I ask an exception?

Direct examination by Mr. Rooney (continued) :

Q. Is Mr. McLaughlin still employed by the
City? A. Yes. .

Q. Where is Mr. McLaughlin at present? A. In
the Chief Engineer’s office in the City Hall.

Q. Well, Mr. Boyle, without using this book can
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you tell us the condition that existed in Jersey
City, during December of 1919 and January, 1920,
that came under your actual supervision and
knowledge? A. Well, the conditions were very
bad for the reason that the regular collection of
ashes and garbage was not being carried on as
it had been. On no route, to my recollection, can
I say that there was a complete collection. On
some of the routes, particularly the largest route
we have, the Bergen and Greenville section, that
was the most congested, and at times when Jer-
sey City was pretty well up, we would go and
remove the plant from Jersey City up to the Ber-
gen section for a day or two, and then get it back
again.

Q. Now, tell us what the conditions of the streets
were during the period, in Jersey City, with refer-
ence to garbage and refuse. A. They were bad
with reference to the non-collections.

Q. And over how long a period did that exist
prior to January 29th, 1920? A. Well, it continued
almost continuously from that time up to the time
of the special meeting.

Mr. Rooney: That is all.
Cross examination by Mr. Anderson:

Q. The winter of 1919 and 1920 was a pretty
hard winter, wasn’t it? A. Very severe.

Q. One of the worst winters we have had in
years? A. Yes, sir.

Q. And the severity of the winter started in De-
cember, and ran through until March, 1920, did
it? A. February, 1920.

Q. Almost continuous snow, and the streets
were clogged up? A. True.
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Q. And do you know anything about the labor
conditions in Jersey City during that season?

Mr. Rooney: I object on the ground it is
irrelevant, incompetent and immaterial.
The Court: Objection sustained.

Q. When the City took over the collection of the
garbage did you have charge of it? A. Yes, I had
supervision.

Q. And what did you find as to the ability to
get labor? A. I didn’t have any trouble, I managed
to get it.

Q. How did you manage to get it?

The Court: How is that material?

Objection sustained.

Mr. Anderson: There was no objection
to that, your Honor.

Mr. Rooney: I object.
The Court: Here is a contract on a bond

given for fulfillment. If it was not fulfilled
the bond is forfeited, that is all there is to
it.

Mr. Anderson: I will abandon this line
of testimony. That is gll.

JEREMIAH CASEY sworn.
Direct examination by Mr. Rooney:

Q. By whom are you employed? A. The City of
Jersey City.

Q. In what capacity? A. Assistant Inspector, re-
moval of ashes and garbage.

Q. Can you tell us what the duties of an as-
sistant inspector of removal of ashes and garbage
are? A. To see that the routes are clear of ashes
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and garbage, that the ashes and garbage are picked
up.

Q. You check up on the removal by the contrac-
tor? A. Yes, the number of loads and men.

Q. Were you so employed by the City in 1919
and 19207 A. I was.

Q. Do you recall what districts or sections of the
City you worked in in December, 1919 and Janu-
ary of 1920? A. District number two.

Q. Where is that? A. That takes in the lower
part of Jersey City and the Lafayette section.

Q. Did you have any actual knowledge concern-
ing the collection of ashes and garbage during De-
cember of 1919 and January of 1920? A. Yes, I
had.

Q. Tell us what the conditions were so far as the
removal of ashes and garbage were concerned dur-
ing those two months. A. Part of the month of
December he gave two collections and the other
part one. In January he didn’t give any two col-
lections at all to any part of the route.

Q. And what became of the garbage and refuse ?
A. It remained in the barrels or receptacles wher-
ever it was put out on the sidewalk.

Q. And over how long a period were they al-
lowed to accumulate on the sidewalk before they
were removed by the contractor? A. Well, when
he gave it up it was not picked up until the new
contractor started. Such accumulations that had
gathered, we could not get them all picked up.

Mr. Rooney: That is all.
Mr. Anderson: No questions.
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WILLIAM BRENNAN, sworn.
Direct examination by Mr. Rooney :

Mr. Anderson: We will stipulate that his
testimony and the testimony of the other in-
spectors will be the same as that of the last
inspector.

Q. By whom are you employed? A. The City of
Jersey City.

Q. And were you so employed in 1919 and 1920?
A. Yes, sir.

Q. In what capacity? A. Assistant inspector, re-
moval of ashes and garbage.

Q. Did you have charge of a district in 1919 and
1920? A. Yes.

Q. What district did you have charge of? A.
Number one, Bergen and Greenville.

Q. That comprises all of the Bergen and Green-
ville section? A. Yes, sir.

Q. Were you actually acquainted with the con-
ditions concerning the removal of ashes and gar-
bage during December, 1919, and January, 1920?
A. Yes, sir. i

Q. Can you tell us whether or not during that
period the contractor in charge of the work made
two collections a week in your district? A. He did
not. '

Q. How often did he collect garbage during De-
cember of 1919? A. Well, with the exception of
possibly a very few days, once a week was the
most. Sometimes it would run a little behind that,
eight or nine days, part of it. : .

Q. And are the Bergen and Greenville sections
of Jersey City well built up? A. Very well at that
time.
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Q. A great many families live there? A. Yes.

Q. Well, now, during January of 1920, did he
make his regular twice a week collections? A. No,
sir.

Q. How many collections did he make? A.
Well, most of the routes would receive one, some
parts might not receive one in eight or nine days.

Q. Did you have regular trips during the week
for the collection of ashes and garbage on that con-
tract? A. Yes, sir.

Q. And it was the custom of the people to put
their receptacles out on those particular days? A.
Yes, sir.

Q. And after they were put out during Decem-
ber, of 1919, and January of 1920, over how long
a period were they allowed to stay on the street be-
fore they were removed? A. If they were put out
on the regular days it might be that the collections
would not be made until five or six days later.

The Court: Can you tell us whether or
not ashes and garbage were allowed to re-
main on the streets during that period?

The Witness: Absolutely.

Q. Large or small quantities? A. Lots of it.

Q. And that was the particular condition in the
Bergen and Greenville sections at that time? A.
Yes, sir.

Q. That comprises quite a large section of Jer-
sey City too, doesn’t it? A. The biggest there is,
ves, sir.

Mr. Rooney: That is all.
Cross examination by Mr. Anderson:

Q. What was the condition of the streets in your
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section with respect to snow and ice during that
period?

Mr. Rooney: I object.
The Court: Objection sustained.
Mr. Anderson: Exception. That is all.

THOMAS MORRISSEY, sworn.
Direct examination by Mr. Rooney:

Q. You were assistant inspector of the removal
of ashes and garbage in Jersey City in 1919 and
1920? A. Yes, sir.

Q. What district were you in during December,
1919, and January, 1920? A. Number two.

Q. Is that what is known as the lower Jersey
City and Lafayette section? A. Yes, sir.

Q. Were you familiar with conditions concern-
ing the removal of ashes and garbage in that sec-
ticn during December of 1919 and January of
1920? A. Yes, in the latter part of December it
started to go back.

Q. How do you mean it started to go back?
A. Well, the first part they used to give two col-
lections a week, and the last part they only would
give one or a half of one.

: Q. A week? A. Yes, sir.

Q. How about January, 1920? A. It was in very
bad shape, it was all over the streets.

Q. Garbage was all over the streets? A. Yes,
SiT.

Q. Did the contractor make his twice-a-week
collections during that month? A. No, sir, he did
not.

Q. How many collections did he make? A. He
might clean up one route, and then leave that
go until he came back five days afterwards.
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Q. And was the garbage allowed to accumulate
on the streets during that period? A. Yes, sir.

Q. And what would you say about the condi-
tion in your district with reference to garbage
there? A. Oh, it was terrible. You would have
to be there every day stopping the boys from
dumping it into the streets, the way it was.

Mr. Rooney: That is all.
Mr. Anderson: No questions.

WILLIAM FLOYD, sworn.
Direct examination by Mr. Rooney :

Q. You are one of the assistant garbage in-
spectors? A. I am.

Q. Did you have charge of a district in 1919
and 1920? A. In Greenville, Section No. 1.

Q. That takes in the Bergen section and all
Greenville out to the car barns? A. Yes, sir.

Q. Greenville out to the car barns? A. From
Highland Avenue.

Q. Were you familiar with conditions in Decem-
ber, 1919, and January, 1920? A. I was.

Q. Did the contractor, during December, 1919,
remove the ashes and garbage twice a week from
your district? A. He did not, no, sir, not regu-
larly.

Q. Did he do it in January, 1920,—remove it
twice a week? A. No.

Q. Can you tell us whether or not the ashes
and garbage were allowed to accumulate on the
street? A. In the month of December it started
to be back. He did not make the regular collec-
tions twice a week. He started at Highland Ave-
nue on Monday, and it would be Friday before
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he got around there again. That is the way it was
going along in the month of December.

Mr. Rooney: That is all.
Mr. Anderson: No questions.

BERNARD J. ROSENGARTEN, sworn.
Direct examination by Mr. Rooney:

Q. Where are you employed? A. In the City
Clerk’s office.

Q. In what capacity? A. Stenographer and
clerk, assistant to the City Clerk.

Q. And in such capacity as assistant to the City
Clerk, have you charge of the records concern-
ing the payment of checks and warrants by the
City? A. No, not the payment of checks. The
Assistant City Clerk or the Acting City Clerk has
charge of that.

Q. Do you know the signature of Mr. Furey,
who was the Assistant City Clerk, Acting City
Clerk? A. Yes, sir.

Q. Do you know whether Mr. Furey is still alive?
A. No, sir, he is dead.

Q. When did he die? A. The first of January,
1926. i

Q. Are you also familiar with the signature of
Frank A. Dolan, who was at one time the City
Clerk? A. Yes, sir.

Q. Is Mr. Dolan still alive? A. Mr. Dolan is also
dead.

Q. I show you some sheets, Mr. Rosengarten,
and ask you if you can identify these signatures
as being those of Mr. Furey, Assistant City Clerk,
and Frank A. Dolan, who was also City Clerk? A.
Yes, sir, they are the signatures of the respective

men.
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Q. What are these sheets which I have just
shown you, bearing the signatures of Mr. Dolan
and Mr. Furey? A. These sheets are originals of
warrants payable to contractors for supplies or
labor furnished the City.

Q. And the custom is to turn a check out from
the City Clerk’s office, and have whoever receives
it sign that sheet? A. Sign for it, ves.

Q. These papers which you have produced are
the records of the office of the City Clerk? A.
Yes, sir.

Mr. Rooney: 1 offer these in evidence.

Mr. Anderson: 1 object on the ground
that there has been no proof that the signa-
tures presumed to be for the Harrington
Company are the signatures of that company
by any one authorized to act for the com-
pany.

The Court: I will allow it.

Mr. Anderson: Exception.

(Marked Exhibit P-11.)

Mr. Rooney: I also offer in evidence as
part of the system, claim voucher sworn to
by Thomas Harrington Sons Company, per-
taining to the amount due under the orig-
inal contract, which are the basis of the pay-
ments made, on the sheets which are al-
ready in evidence.

Mr. Anderson: Of course there is no
proof of the signatures, but if that is cor-
rect with this list I have no objection. We
will have to check up with this. I object
to it until it is checked up.

Q. Have you with you any records showing the
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payments for work done, including February, 1920,
and March, 1920?

Mr. Anderson: I object to this line of
testimony now on the ground that it is in-
competent, under the plaintiff’s complaint.

(Argued.)

The Court: We will adjourn at this time,
and I will hear you further in the morning.

JERSENGGIIN SN,
July: 7.0 1926, 510 "\ =M.

Trial of the case resumed.

Mr. Rooney: I would like to offer this for-
mal amendment to Paragraph 5 of the First
Count, and Paragraph 5 of the Second
Count. I have a typewritten copy here, and
it might save reading it into the record, by
handing it to your Honor.

Mr. Anderson: The National Surety Com-
pany amends its answer by making a gen-
eral denial of the amendments as set out in
the document handed to the Court.

MICHAEL I. FAGEN, sworn.
Direct examination by Mr. Rooney:

Q. You are Director of Streets and Public Im-
provements of Jersey City? A. Yes.

Q. And you were the Director of that depart-
ment in 1919 and 1920? A. Yes, sir.

Q. Your department handles the removal. of
ashes and garbage from the streets of Jersey City?

A. Yes, sir.
Q. I suppose, Commissioner, as head of that de-
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partment, you take a personal interest in the re-
moval of it? A. I do, yes.

Mr. Anderson: We admit to that.

Q. Do you recall the condition which existed in
Jersey City in December, 1919, and January, 1920,
concerning the removal of ashes and garbage by
the Harrington Company, contractors? A. They
were not being removed regularly as called for by
the contract between the City and Harrington.
They were removed intermittently and not by
route. Sometimes the ashes would be removed
today when they should have been removed yes-
terday, and sometimes the ashes would be—for
this period of late December and January and
February, they would go from one day to one
week and two weeks off the route, and in the lat-
ter part with one removal for the whole week.

Q. And during that space of time did the ashes
and garbage accumulate on the public streets? A.
The city streets were strewn with garbage and
ashes, barrels standing out overflowing. The chil-
dren were upsetting barrels. In other words, the
ashes were not being collected throughout the City
with any kind of regularity; and were standing
on the streets and not being taken away.

Q. And over about how long a period prior to
January 29th, 1920, that is the date of the special
meeting at which the action was taken in regard
to the Harrington Company, did this chaotic con-
dition exist? A. Going back from recollection, and
with no specific dates, as far as the length of time
only, I would say that it continued, approximately,
during December, and growing worse and worse
until it came to the week of about February 20th,
around that, when it ceased to function at all. No
teams were out.
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Q. This special meeting might refresh your recol-
lection; that was held on January 29th, 1920, at
which action was taken in regard to the contractor,
the Harrington Company? A. As I said before, my
recollection, without referring to documents,
would be that practically for a period of one week
the ashes were not removed at all in the City of
Jersey City.

Q. Commissioner, were Yyou present at the
special meeting of the Board of Commissioners
held on January 29th, at which action was taken
upon the contract with the Harrington Company?
A. Yes.

Q. Would it refresh your recollection to refer
to the minutes of that meeting? A. Refreshing my
memory as to particular dates could be done by
these minutes. On what points do you desire me
to refresh my memory.

Q. You said something about there not having
been any removals by the contractor for about a
week prior to January 29th, 1920. Do you mean
February 20th or January? A. February.

Q. Well, the contract was revoked by the City
in January, wasn’t it, Commissioner, at this meet-
ing? A. Oh, yes, January 29th.

Q. So that Harrington did not do any further
work on his contract after that date? A. No.

Q. Then during what period do you mean the
ashes and garbage were not removed during a
week? A. During the month of December and
during the month of January up to practically the
last week that he had his outfit and was removing
in the intermittent manner he had been doing it
at that time. Then ceased for about a week pre-
vious to the rescission of the contract by the Board
of Commissioners. That meeting was held on Jan-
uary 29th.
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Q. Then subsequent to that meeting, Commis-
sioner, did the City arrange to do some of this gar-
bage removal work direct while advertising for
another contractor to do the work? A. The Board
of Commissioners passed a resolution authorizing
me, as the Director of Streets and Public Improve-
ments, to contract, or otherwise, to remove the

~ashes and garbage, and also to remove the nui-

sance of the existing conditions in regard to ashes
and garbage.

Q. Do you know, Commissioner, over about how
long a period the City itself did that removal
work? A. The exact time I could not say; up to
the time a contract was entered into by the Board
of Commissioners of Jersey City with Michael
Scatuorchio for the removal of ashes and garbage
by him, as a contractor for the City. The City
removed all the ashes and garbage during that
period, and removed them by employing the plant
of the Harrington Company, that is the horses and
trucks that he was using and that he owned, or
that this corporation owned, and paying for them
—1I do not know if I can give you the exact figures
from memory, but as my memory serves me—

Mr. Anderson: I object to any testimony
from this witness, unless he is testifying to
facts. If he knows he may say so, but I ob-
ject to his guessing as to the figures.

Q. Do you recollect how much the City spent
for this work prior to the awarding of the new con-
tract? A. I will not say positively—

Mr. Anderson: 1 object to this as not the
proper method of proving the payment by
the City for that work. The best evidence
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would be by the production of the warrants
by which the City made the payments.

The Court: He has a right to testify if
he recalls; he was the person in charge.

Mr. Anderson: He is testifying now to
information he gets from examining docu-
ments in the possession of the city. He is
not testifying from personal knowledge.

The Court: I don’t know about that.

(Question repeated.)

A. I could not give you the total.

Q. Now, did the city advertise and award this
contract to Scatuorchio under competitve bidding,
to complete the work? A. Yes, sir.

Q. And this extra work done by the city was
in the interim between the default of the Harring-
ton Company and the awarding of the new con-
tract to Scatuorchio? A. Yes; it was pursuant to

" an emergency resolution passed by the Board, di-

recting me, as I have testified previously.

Mr. Rooney: That is all.
Mr. Anderson: No questions.

JOHN C. McLAUGHLIN, sworn.
Direct examination by Mr. Rooney:

Q. Where are you employed? A. The engineer-

ing bureau.

Q. In the year 1920, where were you employed?
A. In 1920, in the engineering bureau.

Q. What department, Streets and Public Im-
provements of Jersey City? A. Yes, SIT.

Q. Do you know Andrew J. Boyle, Inspector of
Ashes and Garbage, and so forth, of Jersey City?

A. Yes, sir.
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Q. Mr. Boyle produced yesterday on the stand
a book which I now show you, and stated that
you, Mr. McLaughlin, of the Department of Streets
and Public Improvements, made the entries in that
book. I show you this book and ask you if you
are the Mr. McLaughlin referred to? A. Yes, sir.

Q. Will you examine this book and say if you
made these entries? A. Yes, sir, this is my work.

Q. First let me ask you, what is this book? A.
This book was gotten up for the purpose of keep-
ing records for the ashes and garbage department.

Q. What are these records that you speak of?
A. Why, they are the reports of the inspectors on
the streets, taken every day.

Q. And under whose supervision was this book
compiled? A. Under the supervision of Mr. Boyle.

Mr. Rooney: I would like to offer the
book in evidence.

Mr. Anderson: I would like to examine
the witness on it.

The Court: You may.

Cross examination by Mr. Anderson :

Q. Is this book entirely in your handwriting, Mr.
McLaughlin? A. Up to 1920, this is in my hand-
writing, up to this point here.

Q. This is your writing; it stopped on what date ?
A. It stopped here, on January 17, 1920.

Q. Everything after that date is not in your
handwriting? A. That is right; everything after
that was done by somebody else.

Q. Now, up to January 17, 1920, the information
that you put in this book came to you how? A.
It came through Mr. Boyle, but he got that infor-
mation from the inspectors, they collected that

95
Richard Furey, direct.

data during the day, and they handed it in, and
this book was compiled from those records.

Q. Was that data in writing? A. Yes, sir.

Q. And they were the inspectors’ reports, were
they? A. Yes, sir.

Q. And you took those inspectors’ reports and
put the information in this book, is that right? A.
Yes, sir.

Q. And you had nothing to do with the actual in-
spections that were made? A. Nothing at all.

Mr. Anderson: I object to the book going
in evidence, and I object to the use of the
book on the ground that this witness has
no knowledge of the accuracy of the infor-
mation compiled in this book.

Mr. Rooney: I will not press my offer at
this time. I will ask to have the book
marked for identification.

(Marked P-12 for identification.)

Mr. Rooney: You say you made these
entries up to when?

A. Up to January 17, 1920.

Mr. Rooney: Under the supervision of
Andrew Boyle?

A. Yes, sir.
Mr. Rooney: That is all.

RICHARD FUREY, sworn.
Direct examination by Mr. Rooney :

Q. Where are you employed? A. Department
of Streets and Public Improvements, Jersey City.
Q. And you were employed there in 1919 and

1920? A. Yes, sir.
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Q. I show you a book which has been marked
Exhibit P-12 for identification, and ask you if you
made any entries in this book? A. Yes, sir.

Q. When did your entries start? A. I started
to make them the 30th of January, 1920.

Q. And over how long a period did they con-
tinue? A. I kept on working on them until such
time—in fact after the contract with Scatuorchio,
I still remained with Mr. Boyle and was helping
him out.

Q. What is this book an entry of? A. This book
is just an entry of the amount of wagons, men and
loads made each day in the different sections of
the city by the contractors, and also the removal
of ashes and garbage.

Q. And under whose supervision were they
made? A. Mr. Boyle’s.

Q. That is Mr. Andrew J. Boyle, who was here
yesterday? A. Yes, sir.

Mr. Rooney: That is all.

Cross examination by Mr. Anderson:

Q. You say your entries started January 30,

1920? A. Yes, sir. This is where I actually start-

ed; this is where I received the book.

Mr. Anderson: The witness is referring
to January 30th, 1920?
The Witness: Yes.

Q. The entries subsequent to January 30th, 1920,
are in your handwriting? A. Up to August of
1920, then from that time on I went back to the
engineering department.

Q. These ran from January 30th to August,
1920, is that right? A. Yes, sir.

Q. Now then, during that period of time, from
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what source did you get the information that you
put in this book? A. From the inspectors’ reports
that were handed to me by Mr. Boyle.

Q. Then you took those and put this informa-
tion in the book? A. Yes, sir.

The Court: What became of the inspec-
tors’ reports?

The Witness: Why, they remained in the
office, Judge, and where they went from
there I don’t know.

Redirect examination by Mr. Rooney:

Q. Do you know where they are at the present
time? A. No, sir.

Q. By the way, while you are on the stand, did
you have any connection with the garbage removal
work done by the city between the 30th day of
January, 1920, and the 10th day of March, 1920?
A. Yes, sir.

Q. What did you have to do with reference to
this? A. I was timekeeper at the time.

Q. What were your duties as timekeeper? A.
To go out in the field and make a personal check
of each man and wagon, and automobile, and
keep the time, for the payroll

Q. Did you make your records at that time as
to how much money was expended by the city?
A. Yes, sir. :

Q. I show you a sheet marked “Record,” and
ask you what that sheet is? A. This is an exact
copy of the record of the amount of wagons, teams,
men, lifters, foremen, and every man, however
employed, during the time that we were remov-
ing the ashes and garbage.

Q. From what was this taken? A. Taken from
my time sheets.
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Q. Have you the time sheets with you? A. No,
SIT.

Q. Where are they? A. They are in the office
also.

Q. Have you made a search for them? A. Why
ves, but we could not locate them.

Q. Did you make any other compilation like

this? A. I made the original copy which was a
copy exactly like this, a pencil copy; the only
difference is the weight records have been added
to this. I didn’t have the weight records on my
pencil copy.

Q. And at the time this copy was made from
your pencil copy, did you check it back? A. Yes.

Q. So that you can tell us if this is a true and
accurate record? A. Yes, because I rechecked this
against the pencil copy when I got it back.

Q. Is that the only detailed record which your
office now has concerning these payments and the

number of wagons and men hired, and so forth?
A. That is all.

Mr. Rooney: I would like to offer this
in evidence.

Mr. Anderson: I would like to cross ex-
amine the witness.

The Court: You may.

Recross examination by Mr. Anderson:

Q. You say you started to keep this time book
referred to before on January 30th, 1920? A. Yes,
Sir. '

Q. And you were then what is known as time-
keeper? A. Yes, sir.

Q. That meant that you had to go out with
Mr. Boyle, or alone, and check up on the men who
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were working on the garbage removal? A. Yes,
Sir.

Q. And you had some method of keeping a rec-
ord of your work day by day, isn’t that so? A.
Yes, sir.

Q. Now, what method did you use? A. Well,
the method I used was—the inspectors in the field
had time sheets, and when I went there for them
in the morning they would give me the time sheets,
and I would go back and make a personal check
of each man—I kept my own book also. I had
a book corresponding to the inspector’s time book.

Q. Now, you say you checked up the inspectors’
time sheets in the morning; what do you mean by
that? A. The exact time, the numbers and names
of the men, and the wagons that they had under
their supervision.

Q. So that on these time sheets would be the
information that on that particular day so many
men and so many wagons started to work at such
an such an hour? A. The name and number of
each man. Every man was on that time sheet,
and the number of wagons and automobiles.

Q. Would they show that those men started to
work on such and such a day at such and such
an hour? A. Yes, sir. ‘

Q. And you were there, and that is how you
accepted it as correct? A. 1l made a personal
check-up of each man in the field.

Q. What time during the day? A. Well, both
in the morning and the afternoon, twice a day I
checked the men.

Q. Well, some time during the day you went
along on those routes and checkfad up as to what
men were on the job? A. Yes, sir.

Q. Then you noted that in your time book? A.

Yes, sir.

New Jersey State Library
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Q. But, as to when they started to work, or how
long they had been working, you relied upon the
inspectors’ time sheets, is that right? A. Well, in
some cases I had been there. Of course I could
not be in all parts of the city at one time.

Q. So that you had to rely upon the inspector’s
work of the fact that such and such men and such
and such wagons were on the job, is that so? A.
Nies.

Q. And if you had no personal information as
to when the men started to work and when they
quit work, you relied upon the city inspector’s
written report? A. Mr. Boyle and myself, in con-
junction with keeping time, kept after them all
the time. I was in the field most of the time.

Q. You could only have personal knowledge of
conditions as they were at a particular time, and
at a particular place, when you were there your-
self, isn’t that so? A. Of course, if I was in the
Bergen section checking the men, we will say
around eight o’clock in the morning, it would not
be possible for me to be in Greenville at eight
o’clock in the morning.

Q. Certainly not. So that whatever was going
on at eight o’clock in the morning in Greenville,
while you were in Bergen, you accepted the in-
spector’s report as to what was happening in
Greenville, isn’t that so?

Mr. Rooney: I object. This man has tes-
tified that he made an inspection.

The Court: The question is proper on
cross examination.

A. Well, if T was in the Bergen section at eight
o’clock in the morning, as soon as I had completed
my work in the Bergen section I would immedi-
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ately go to the adjoining section and check up the
time.

Q. Well, when you got there you would not
know what had been going on while you were
not there; vou would not know what had hap-
pened prior to your arrival, and you took the City
Inspector’s report for that, isn’t that so? A. I
would have to. I would take his report and check
back on the report he gave me. In other words,
I would take his time book and my time book
and see if they agreed as to the men. Then I would
go back and check up what was on the place and
put it in my book.

Q. Then at the end of the day or the beginning
of the next day, the inspector’s report and your
report of the day’s work would be turned in? A.
You mean the pink slip?

Q. I don’t know what color they were. A. Yes,
sir. They would hand the reports in.

Q. And those reports were collected? A. Yes,
sir.

Q. Now, when did you make up the original of
this schedule you have produced? A.I made this
up from day to day, as I went along. I kept the
original of it as the work progressed; I kept a copy
of the amount of wagons, how much we paid them,
the amount of garbage removed, and so forth, by
the day.

Q. Do you do that now in your department?
A. Do I do it now?

Q. Yes. A. I am not timekeeper in this depart-
ment now.

Q. Did you do it from January 30th up to Au-
gust 1st? A. No, sir.

Q. Then why did you check these time sheets
for the department from January 30th to March
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10th? A. Because the City was handling the con-
tract at that time, and the Commissioner wanted
to know the exact amount of money spent and
where it was going.

Q. Where' is the original of your schedule? A.
Why, that has been destroyed; it was a pencil
copy.

Q. And you made up this schedule from your
own time book? A. Yes.

Q. And from the inspector’s reports? A. From
my own time book.

Q. When you say you made up this schedule
from your own time book, you do not mean the
information which you yourself gathered when
you were actually at the various points? A. From
my time book which I checked against the books
of the timekeeper, which agreed with the inspec-
tor’s reports. I kept my separate time book, and
from that time book I made up my reports.

Q. Where did you get the information that you
put in the time book? A. From personal supervi-
sion and checking up of the men.

Q. And the inspectors’ reports? A. Well, I
would not say the inspectors’ reports; I made a
personal check of the men myself, and knew
everything that was in the field.

Q. In addition to the matter that went into your
time book at the times that you yourself were per-
sonally at the various points along the route, the
time book included information that came to you
from some sources other than your own knowl-
edge, isn’t that so? A. I know this, that the time
entries I had in my book I was sure of; I was
sure that the men were on the job, and I was sure
that the men were there.

Q. How were you sure? A. Because I checked
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the men. Naturally if a man is there in the morn-
ing, and again at nine o’clock, and I see him there
again I know he is on the job.

Q. Do you assume that he is there at eight
o’clock? A. I assume that he is there at eight
o’clock.

Q. And you assume he will be there the rest of
the day? A. I check him again in the afternoon,
and if he is still there in the afternoon, naturally
he has been there.

Q. But you assume when you make your first
check in the morning that they had been there
since eight o’clock? A. As I said before, we first
supervise the work by going around in the morn-
ing, and seeing that the work was being properly
carried on.

Q. But owing to the physicial limitation, how-
ever, of only being able to be in one place at one
time, you were compelled to rely upon the in-
spectors’ reports for the times you were not
around, isn’t that so?

Mr. Rooney: I object on the ground that
that has been answered three or four times.
The Court: You may proceed if you want

to.

Q. Now, in your time book you put down the
route you were on, on particular days, and the
equipment that was there? A. In my time book
I kept an exact copy of all the men, all the wagons
and everything that was in the field. For instance,
if T take the Bergen section, I had all the men
that were in the Bergen section, the wagons, the
foremen, and everything that is on this work in the
Bergen section. The next page—this was a loose-
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leaf time book-—on the next page I kept the Green-
ville section, and so on, then Hudson City.

Q. What do you mean by an exact copy; a copy
of what? A. In my time book I kept the exact
time of the men that were in the field, that is what
I meant by exact copy. I was not taking the re-
port for the time the men were there; I went out
personally and made a personal check of the time,
as any timekeeper would on any job.

Q. But you only know the men were there at
the time you yourself saw them on the job, isn’t
that so? A. Naturally, if I check a man up and I
find him in the field I realize he is there.

Q. And you assume he is there after that time?

Mr. Rooney: I object on the ground that
it has already been answered, and further-
more, it is argumentative.

The Court: Let him proceed with his ex-
amination.

A. Of course if I was not there at the time he
went to work, naturally I would have to assume
he started in to work at eight o’clock in the morn-
ing.

Q. And if you finished checking a certain sec-
tion at two o’clock in the afternoon, you assumed
that the men who were there continued to work
until five o’clock, isn’t that so? A. I would say
that in addition to this, as I said before, I will
take their time, and we made it our business to
see that they were there by continuously going
around and revisiting.

Q. And your inspectors were obliged to turn in
daily reports as to what men were on the work,
when they quit and how long they worked? A.
Yes, sir.
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Q. And your time book was prepared with that
information that was a check-up? A. I would not
say, with reference to a check-up only; my time
book is my own personal record.

Mr. Rooney: I offer this sheet in evi-
dence.

Mr. Anderson: I object, first on the ground
that it is not the best evidence; that it is not
the original document; it is a copy. Second,
on the ground that it was evidently compiled
by this witness from sources other than his
own personal knowledge and information,
and I object to its being used to refresh his
recollection on the same grounds.

The Court: What has become of your
notebook, the book you had?

The Witness: When I finished the time
keeping I left everything I had right in the
office, Mr. Boyle’s office. I had no further
use for it because I went back to the engi-
neering department.

The Court: What became of the time
sheets you spoke of, made by the inspectors?

The Witness: They were left in the same
place. '

Redirect examination by Mr. Rooney :

Q. Have you made a search for these papers,
Mr. Furey? A. Yes, sir. We looked all over for
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