ADMINISTRATIVE RULES

CHAPTER 45A

ADMINISTRATIVE RULES OF THE DIVISION
OF CONSUMER AFFAIRS

Authority
N.J.S.A. 56:8-1 et seq., specifically 56:8-48

Source and Effective Date

R.2000 d.460, effective October 20, 2000.
See: 32 N.J.R. 3282(a), 32 N.J.R. 4126(a).

Executive Order No. 66(1978) Expiration Date

Chapter 45A, Administrative Rules of the Division of Consumer
Affairs, expires on October 20, 2005.

Chapter Historical Note

Chapter 45A, Administrative Rules of the Division of Consumer
Affairs, Subchapter 1, Deceptive Practices in Mail Order or Catalog
Business, was adopted as R.1973 d.176, effective August 1, 1973. See:
5 N.J.R. 151(b), 5 N.J.R. 290(a).

Subchapter 2, Motor Vehicle Advertising Practices, was adopted as
R.1973 d.183, effective July 15, 1973. See: 5 N.J.R. 191(a), 5 N.JR.
290(d).

Subchapter 4, Banned Hazardous Products, was adopted as R.1973
d.222, effective August 15, 1973. See: 5 N.J.R. 229(d), 5 N.J.R. 317(c).

Subchapter 8, Tire Distributors and Dealers, was adopted as R.1973
d.309, effective December 1, 1973. See: 5 N.J.R. 354(a), 5 N.JR.
390(e).

Subchapter 3, Sale of Meat at Retail, was adopted as R.1973 d.169,
effective January 1, 1974. See: 5 N.J.R. 154(a), 5 N.J.R. 239(b).

Subchapter 5, Delivery of Household Furniture and Furnishings, was
adopted as R.1973 d.262, effective January 1, 1974. See: 5 N.J.R.
287(a), 5 N.J.R. 357(b).

Subchapter 7, Deceptive Practices Concerning Automotive Repairs
and Advertising, was adopted as R.1973 d.307, effective January 1,
1974. See: 5 N.J.R. 351(b), 5 N.J.R. 390(b).

Subchapter 9, Retail Store Advertising and Marketing Practices, was
adopted as R.1974 d.15, effective March 1, 1974. See: 5 N.J.R. 422(a),
6 N.J.R. 82(b).

Subchapter 10, Servicing and Repairing of Home Appliances, was
adopted as R.1974 d.16, effective March 1, 1974. See: 5 N.J.R. 421(a),
6 N.J.R. 82(c).

Subchapter 12, Sale of Animals, was adopted as R.1975 d.351,
effective November 20, 1975. See: 7 N.J.R. 231(b), 7 N.J.R. 571(c).

Subchapter 13, Powers to be Exercised by County and Municipal
Officers of Consumer Affairs, was adopted as R.1976 d.245, effective
August 3, 1976. See: 8 N.J.R. 233(b), 8 N.J.R. 439(b).

Subchapter 14, Unit Pricing of Consumer Commodities in Retail
Establishments, was adopted as R.1976 d.265, effective August 23, 1976.
See: 8 N.J.R. 304(a), 8 N.J.R. 439(e).

Subchapter 6, Automotive Sales Practices, was adopted as R.1979
d.392, effective October 1, 1979. See: 11 N.J.R. 386(a), 11 N.J.R.
580(e).

Subchapter 16, Home Improvement Practices, was adopted as R.1980
d.111, effective April 1, 1980. See: 11 N.J.R. 577(a), 12 N.J.R. 209(b).
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Subchapter 9, Retail Store Advertising and Marketing Practices, was
repealed and Subchapter 9, Merchandise Advertising, was adopted as
new rules by R.1980 d.200, effective May 6, 1980. See: 12 N.J.R.
45(a), 12 N.J.R. 348(b).

Subchapter 17, Sale of Advertising in Journals Relating or Purporting
to Relate to Police, Firefighting or Charitable Organizations, was
adopted as R.1981 d.294, effective August 6, 1981. See: 13 NJ.R.
235(b), 13 N.J.R. 520(b).

Subchapter 15, Disclosure of Refund Policy in Retail Establishment,
was adopted as R.1982 d.29, effective February 1, 1982. See: 13 N.J.R.
665(a), 14 N.J.R. 160(a).

Subchapter 21, Representations Concerning and Requirements for
the Sale of Kosher Food, was adopted as R.1984 d.113, effective April
2,1984. See: 16 N.J.R. 220(a), 16 N.J.R. 741(a).

Subchapter 20, Resale of Tickets of Admission to Places of Enter-
tainment, was adopted as R.1984 d.196, effective May 21, 1984. See:
16 N.J.R. 417(a), 16 N.J.R. 1281(b).

Pursuant to Executive Order No. 66(1978), Subchapter 6, Deceptive
Practices Concerning Automotive Practices, was readopted as R.1984
d.526, effective October 24, 1984. See: 16 N.J.R. 2349(a), 16 N.J.R.
3214(a).

Subchapter 7, Deceptive Practices Concerning Automotive Repairs
and Advertising, was readopted as R.1984 d.527, effective October 24,
1984. See: 16 N.J.R. 2350(a), 16 N.J.R. 3214(b).

Pursuant to Executive Order No. 66(1978), Subchapter 16, Home
Improvement Practices, expired April 1, 1985.

Pursuant to Executive Order No. 66(1978), Subchapter 9, Merchan-
dise Advertising, was readopted as R.1985 d.256, effective April 29,
1985. See: 17 N.J.R. 678(a), 17 N.J.R. 1323(b).

Subchapter 16, Home Improvement Practices, was adopted as new
rules by R.1985 d.255, effective May 20, 1985. See: 17 N.J.R. 679(a),
17 N.J.R. 1325(a).

Subchapter 23, Deceptive Practices Concerning Watercraft Repair,
was adopted as R.1985 d.306, effective June 17, 1985. See: 17 N.J.R.
680(a), 17 N.J.R. 1581(a).

Subchapter 22, Inspections of Kosher Meat Dealers, Kosher Poultry
Dealers, and Dealers of Kosher Food and Food Products; Records
Required to be Maintained by Kosher Meat Dealers and Kosher
Poultry Dealers, was adopted as R.1985 d.407, effective August 5, 1985.
See: 17 N.J.R. 1241(a), 17 N.J.R. 1901(b).

Pursuant to Executive Order No. 66(1978), Subchapter 14, Unit
Pricing of Consumer Commodities in Retail Establishments, expired on
October 9, 1985.

Subchapter 14, Unit Pricing of Consumer Commodities in Retail
Establishments, was adopted as new rules by R.1985 d.643, effective
December 16, 1985. See: 17 NJ.R. 2232(b), 17 N.J.R. 2991(c).

Subchapter 2, Motor Vehicle Advertising Practices, was repealed and
Subchapter 2, Motor Vehicle Advertising Practices, was adopted as new
rules by R.1987 d.341, effective August 17, 1987. See: 19 N.J.R.
1056(a), 19 N.J.R. 1562(c).

Subchapter 21, Representations Concerning and Requirements for
the Sale of Kosher Food, and Subchapter 22, Inspections of Kosher
Meat Dealers, Kosher Poultry Dealers, and Dealers of Kosher Food
and Food Products; Records Required to be Maintained by Kosher
Meat Dealers and Kosher Poultry Dealers, were repealed and Subchap-
ter 21, Sale of Kosher Products, and Subchapter 22, Inspections of
Kosher Meat Dealers, Kosher Poultry Dealers, and Dealers of Kosher
Food and Food Products; Records Required to be Maintained by
Kosher Meat Dealers and Kosher Poultry Dealers, were adopted as
new rules by R.1987 d.450, effective November 2, 1987. See: 19 N.J.R.
1060(a), 19 N.J.R. 2060(d).
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Subchapter 25, Sellers of Health Club Services, was adopted as
R.1988 d.23, effective January 4, 1988. See: 19 N.J.R. 1967(a), 20
N.J.R. 103(a).

Subchapter 12, Sale of Animals, was repealed and Subchapter 12,
Sale of Animals, was adopted as new rules by R.1988 d.271, effective
June 20, 1988. See: 19 N.J.R. 853(a), 20 N.J.R. 501(b), 20 N.J.R.
1463(a).

Subchapter 25, Sellers of Health Club Services, was repealed and
Subchapter 25, Sellers of Health Club Services, was adopted as new
rules by R.1988 d.520, effective November 7, 1988. See: 20 N.J.R.
2036(a), 20 N.J.R. 2790(b).

Subchapter 26, Automotive Dispute Resolutions, was adopted as
R.1989 d.65, effective February 6, 1989. See: 20 N.J.R. 2681(b), 21
N.J.R. 339(b).

Subchapter 2, Motor Vehicle Advertising Practices, was repealed and
Subchapter 2, Motor Vehicle Advertising Practices, was adopted as new
rules by R.1989 d.253, effective May 15, 1989. See: 21 N.J.R. 115(a),
21 N.J.R. 1368(a).

Subchapter 17, Sale of Advertising in Journals Relating or Purporting
to Relate to Police, Firefighting or Charitable Organizations, was
repealed by R.1990 d.606, effective December 17, 1990. See: 22
N.J.R. 2396(a), 22 N.J.R. 3758(a).

Subchapter 19, Petition for Rulemaking, was adopted as R.1990
d.371, effective August 6, 1990. See: 22 N.J.R. 786(a), 22 NJ.R.
2331(c).

Petition for Rulemaking. See: 22 N.J.R. 3166(b).

Pursuant to Executive Order No. 66(1978), Chapter 45A, Administra-
tive Rules of the Division of Consumer Affairs, was readopted as
R.1990 d.606, effective November 9, 1990. See: 22 N.J.R. 2396(a), 22
N.J.R. 3758(a).

Subchapter 24, Toy and Bicycle Safety, was adopted as R.1993 d.372,
effective July 19, 1993. See: 24 N.J.R. 3019(b), 24 N.J.R. 3666(a), 25
N.J.R. 3235(a).

Subchapter 21, Sale of Kosher Products, and Subchapter 22, Inspec-
tions of Kosher Meat Dealers, Kosher Poultry Dealers, and Dealers of
Kosher Food and Food Products; Records Required to be Maintained
by Kosher Meat Dealers and Kosher Poultry Dealers, were repealed
and Subchapter 21, Regulations Concerning the Sale of Food Repre-
sented as Kosher, was adopted as new rules by R.1994 d.204, effective
April 18, 1994. See: 25 N.J.R. 3086(a), 26 N.J.R. 1667(a).

Pursuant to Executive Order No. 66(1978), Chapter 45A, Administra-
tive Rules of the Division of Consumer Affairs, was readopted as
R.1995 d.618, effective November 6, 1995, and Subchapter 2, Motor
Vehicle Advertising Practices, Subchapter 6, Deceptive Practices Con-
cerning Automotive Sales Practices, Subchapter 7, Deceptive Practices
Concerning Automotive Repairs and Advertising, and Subchapter 8,
Tire Distributors and Dealers, were recodified as Subchapter 26A,
Motor Vehicle Advertising Practices, Subchapter 26B, Automotive
Sales Practices, Subchapter 26C, Automotive Repairs, and Subchapter
26D, Tire Distributors and Dealers, by R.1995 d.618, effective Decem-
ber 4, 1995. See: 27 N.J.R. 3566(a), 27 N.J.R. 4899(Db).

Subchapter 28, Motor Vehicle Leasing, was adopted as R.1996 d.129,
effective March 4, 1996. See: 27 N.J.R. 4130(a), 28 N.J.R. 1394(b).

Subchapter 26E, Motorized Wheelchair Dispute Resolution, was
adopted as R.1996 d.407, effective August 19, 1996. See: 28 N.J.R.
2320(a), 28 N.J.R. 3965(a).

Subchapter 26F, Unfair Trade Practices—Used Motor Vehicles—
Sale and Warranty, was adopted as R.1999 d.45, effective February 1,
1999. See: 30 N.J.R. 518(a), 31 N.J.R. 446(a).

Pursuant to Executive Order No. 66(19780, Chapter 45A, Adminis-
trative Rules of the Division of Consumer Affairs, was readopted as
R.2000 d.460, effective October 20, 2000. See: Source and Effective
Date. See, also, section annotations.
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SUBCHAPTER 1.
PRACTICES

DECEPTIVE MAIL ORDER

13:45A-1.1 General provisions

(a) Without limiting any other practices which may be
unlawful under the Consumer Fraud Act, N.J.S.A. 56:8-1 et
seq., this rule makes unlawful thereunder some specific
practices in the mail order or catalog business.

(b) It is an unlawful practice in connection with the
advertisement or sale of merchandise for a person conduct-
ing a mail order or catalog business to accept money
through the mail or any electronic transfer medium, for
merchandise ordered by mail, telephone, facsimile transmis-
sion or electronic mail and then permit six weeks to elapse
without either:

1. Delivering or mailing the merchandise order; or
2. Making a full refund; or

3. Sending the consumer a letter or notice advising
the consumer of the duration of an expected delay or the
substitution of merchandise of equivalent or superior
quality, and offering to send a refund within one week if
so requested. If a proposal to substitute merchandise is
made, it shall describe, in specific detail, how the substi-
tuted merchandise differs from the merchandise ordered;
or

4. Sending the consumer substituted merchandise of
equivalent or superior quality, together with:

Next Page is 45A-4.1



ADMINISTRATIVE RULES

13:45A-3.1

i. A written notice offering, without reservation, to
accept the return of the merchandise at the seller’s
expense within 14 days of receipt of the merchandise
and, upon request, the consumer’s choice of either, a
refund of cash paid, including the amount of postage to
return the item, or a credit; and

ii. A postage-paid letter or card on which the con-
sumer may indicate whether he wishes the purchase
price to be refunded or credited to his account within
14 days of receipt of the letter or card by the seller.
The consumer’s request entered on such a letter or card
must be honored by the seller; and

iii. The written notice and postage-paid letter or
card, as stated in (b)4i and ii above, need not be sent
with the merchandise, if in lieu thereof, a statement
that the seller will accept the return of the merchandise
for a period of at least 14 days without reservation is
printed in the catalog itself.

(c) For purposes of (b)3 and 4 above, merchandise may
not be considered of “equivalent or superior quality” if it is
not substantially similar to the merchandise ordered or not
fit for the purposes intended, or if the seller normally offers
the substituted merchandise at a price lower than the price
of the merchandise ordered.

(d) Subsection (b) above does not apply:

1. To merchandise ordered pursuant to an open-end
credit plan as defined in the Federal Consumer Credit
Protection Act or any other credit plan pursuant to which
the consumer’s account was opened prior to the mail
order in question, and under which the creditor may
permit the customer to make purchases from time to time
from the creditor or by use of a credit card; or

2. When all advertising for the merchandise contains a
notice (which, in the case of printed advertising, shall be
in a type size at least as large as the price) that delay may
be expected of a specified period. In such cases, one of
the events described in (b) above must occur no later than
one week after expiration of the period specified in the
advertisement; or

3. To merchandise, such as quarterly magazines,
which by their nature are not produced until a future date
and for that reason cannot be stocked at the time of
order; or

4. To installments other than the first of merchandise,
such as magazine subscriptions, ordered for serial deliv-

ery.

(e) It is an unlawful practice in connection with the
advertisement or sale of merchandise for a person conduct-
ing a mail order or catalog business to fail to disclose the
legal name of the company and the complete and perma-
nent street address from which the business is actually
conducted in any materials, including advertising and pro-
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motional materials, order blanks and order forms, which
contain a mailing address other than the actual street ad-
dress from which the business actually engages in or con-
ducts business.

(f) The provisions of this section shall apply to any
person who conducts a mail order or catalog business in or
from the State of New Jersey or who advertises or sells
merchandise via mail order or catalog into this State.

Amended by R.1995 d.618, effective December 4, 1995.
See: 27 N.J.R. 3566(a), 27 N.J.R. 4899(b).

Case Notes

Franchise arrangement; application of New Jersey Consumer Fraud
Act. J & R Ice Cream Corp. v. California Smoothie Licensing Corp.,
C.A.3 (N.J.)1994, 31 F.3d 1259.

Purchaser of rail cars was not a “consumer” and the car design was
not “merchandise” under New Jersey Consumer Fraud Act. R.J.
Longo Const. Co., Inc. v. Transit America, Inc., D.N.J. 1996, 921
F.Supp. 1295.

Multi-million dollar transaction between large corporations not cov-
ered by Consumer Fraud Act. BOC Group, Inc. v. Lummus Crest,
Inc., 251 N.J.Super. 271, 597 A.2d 1109 (L.1990).

Action against gas company for misuse of Purchased Gas Adjustment
Clause was not cognizable under the Consumer Fraud Act; Public
Utilities Commission has exclusive jurisdiction over misuse of such
clauses. Daaleman v. Elizabethtown Gas Co., 77 N.J. 267, 390 A.2d
566 (1978).

Respondent’s motion to depose the Executive Director of the Office
of Consumer Protection, in furtherance of defense that inspection
processes were arbitrary and capricious, denied due to lack of good
cause showing that information could not be otherwise obtained. Div.
of Consumer Affairs v. Acme Markets, Inc., 3 N.J.A.R. 210 (1981).

SUBCHAPTER 2. (RESERVED)

SUBCHAPTER 3. SALE OF MEAT AT RETAIL

13:45A-3.1 Definitions

The following words and terms, when used in this Sub-
chapter, shall have the following meanings unless the con-
text clearly indicates otherwise.

“Back ribs” means ribs derived from the rib area of pork
loin.

“Bottom sirloin butt” means meat derived from the poste-
rior portion of the loin of cattle after removal of the short
loin and which is the lower portion (ventral side) of the
sirloin after removal of the top sirloin butt (dorsal side) by a
cut following the natural muscle seam (blue tissue).

“Club steak” means meat derived from the anterior end
(rib end) of the short loin of cattle or the posterior end (loin

Supp. 9-7-04
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i. The term ‘“retail price” or “you pay” or similar
term;

ii. The numerical retail price;

iii. The quantity or size of the consumer commodity
expressed in terms of the approved unit of measure.

4. A description of the commodity to be sold shall
appear on the sign or list.

5. Additional stock or code information may appear
on the unit price sign or list.

6. All letters or numbers shall be in conspicuous
figures and shall be clear and legible.

i. The list shall display the unit price and retail
price in numbers of equal size.

ii. The sign shall display the unit price and retail
price in equal size if in numbers of less than five inches.
For signs with numbers for the retail price larger than
five inches, the unit price shall be no less than three
inches in size or one-half the retail price size, whichever
is greater.

7. The overall design of the sign or label shall convey
the consumer information in a clear, readable and con-
spicuous fashion. Any stock or code information shall
not obscure or deemphasize the consumer information.

13:45A-14.9 Unit price tags

Whenever these regulations require a unit price tag to be
attached directly to the consumer commodity, a sample
format of the tag shall be submitted to the director for
approval prior to the display of the tag. In reviewing
submitted price tags, the director shall apply those standards
set forth in N.J.A.C. 13:45A-14.7 governing the format for
unit price labels.

13:45A-14.10 Means of disclosing unit price information

(a) Whenever a regulated consumer commodity is ex-
posed or offered for sale at retail, the unit price and retail
price shall be disclosed in the following manner:

1. If the commodity is displayed upon a shelf, the unit
price label shall appear directly below the commodity, or,
alternatively, a unit price tag shall be attached to the
commodity. If the use of a unit price label or unit price
tag is impossible or impractical, a unit price sign or list
may be used provided such sign or list is conspicuously
located at or near the commodity.

2. If the commodity is displayed in a special fashion
such as in an end display, portable rack or large bin, the
unit price tag shall be attached to the commodity, or,
alternatively, a unit price sign or list shall be conspicuous-
ly placed at or near the point where the commodity is
displayed. Nothing in this section should be construed to
prohibit the use of hand-letter unit price signs on special
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displays so long as such signs contain the disclosures
required in (a)1 above.

3. If a commodity is refrigerated, the unit price label
shall be affixed to the case, to a shelf edge, or a unit price
label shall be attached to the commodity. In the event
such attachments are not possible, then a unit price sign
or list may be used if the sign or list is displayed in
proximity to the articles for sale. Where such proximate
display is impossible, a unit price list for such articles
must be kept available and a sign posted at the site of the
articles for sale as to such availability.

13:45A-14.11 Placement of unit price information on
consumer commodities by nonretailers

Nothing in this subchapter shall prohibit a manufacturer,
supplier or wholesaler from affixing to a consumer commod-
ity the unit price information required by these regulations.
13:45A-14.12 Extension of time to comply with these
regulations

On timely written application made within 90 days after
final adoption of this subchapter, the director may grant
additional time in which to comply with the regulations,
providing good cause is shown for such an extension. In no
event, however, shall an extension exceed 60 days.

13:45A-14.13 Nonintentional technical errors

For the purpose of enforcement of this subchapter, “non-
intentional technical errors” shall mean inaccuracies in the
unit pricing information reflected upon a stamp, tag, label,
sign or list where such defects have resulted from a malfunc-
tion of a printing press, electronic data processing equip-
ment or other mechanical equipment used to produce such
stamps, tags, labels, signs or lists, or from the mistake of a
computer programmer or machine operator, where such
malfunction or mistake was not within the knowledge or
control of the owner or operator or management personnel
of the store and where such owner or operator or manage-
ment personnel could not with reasonable diligence have
detected and corrected such errors.

13:45A-14.14 Waiver of unit price requirements

(a) Prior to the remodeling of a store or resetting of the
shelves taking place, a retail establishment may request from
the director, or his designee, permission to vary from the
unit price procedure. Verbal permission to vary is accept-
able provided a written confirmation follows same. A retail
establishment, which has failed to obtain such permission,
shall be in violation of this subchapter if it does not comply
with the requirements herein while remodeling a store or
resetting shelves.

(b) No waiver from compliance with this subchapter shall

be granted to a retail establishment for the restocking of
shelves.

Supp. 6-2-03
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13:45A-14.15 Penalties

Any violation of this subchapter shall be deemed a viola-
tion of the Consumer Fraud Act, N.J.S.A. 56:8-2, subjecting
a violator to those sanctions established pursuant to said
Act.

SUBCHAPTER 15. DISCLOSURE OF REFUND
POLICY IN RETAIL ESTABLISHMENT

13:45A-15.1 Definitions

The following words and terms when used in this sub-
chapter shall have the following meanings, unless the con-
text indicates otherwise.

“Merchandise” shall include any objects, wares, goods,
commodities, or any other tangible item offered, directly or
indirectly, to the public for sale.

“Proof of purchase” means a receipt, bill, credit card slip,
or any other form of evidence which constitutes proof of
purchase.

“Retail establishment” means any place of business where
merchandise is exposed or offered for sale at retail to
members of the consuming public.

13:45A-15.2 Unlawful practices

(a) Without limiting any other practices which may be
unlawful under the Consumer Fraud Act, N.J.S.A. 56:8-1 et
seq., failure to comply with the following shall be deemed
unlawful thereunder:

1. Every retail establishment shall conspicuously post
its refund policy as to all merchandise exposed or offered
for sale at retail to members of the consuming public in
the following manner:

i. On a sign attached to the merchandise itself; or

ii. On a sign affixed to each cash register or point of
sale; or

iii. On a sign so situated as to be clearly visible to
the buyer from the cash register; or

iv. On a sign posted at each store entrance used by
members of the consuming public.

2. The sign required by (a)l above to be posted in
every retail establishment shall conspicuously disclose any
and all material conditions of, or qualifications to, its
refund policy, including, without limitation, whether a
refund will be given:

i. On merchandise which has been advertised as
“sale” merchandise or “as is”;

ii. On merchandise for which no proof of purchase
exists;

Supp. 6-2-03
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iii. At any time, or only up to a specified time after
the date of purchase;

iv. In cash, as a credit to the account on which the
purchase was debited, or as a store credit only.

13:45A-15.3 Exemption

(a) The provisions of N.J.A.C. 13:45A-15.2 shall not ap-
ply to any retail establishment that has a policy of, for a
period not less than 20 days after the date of purchase,
providing a cash refund for a cash purchase, or providing a
cash refund or issuing a credit for a credit purchase, which
credit is applied to the account on which the purchase was
debited, in connection with the return of any of its unused
and undamaged merchandise.

13:45A-15.4 Remedy

In addition to any other remedy provided by the Consum-
er Fraud Act, N.J.S.A. 56:8-1 et seq., any retail establish-
ment which violates any provision of N.J.A.C. 13:45A-15.2
shall, for a period of up to 20 days after the date of
purchase, provide any buyer who returns unused and un-
damaged merchandise with the option of either a cash
refund, a credit to the account on which the purchase was
debited, or a store credit.

SUBCHAPTER 16. HOME IMPROVEMENT
PRACTICES

Law Review and Journal Commentaries
Can Consumer Fraud Ruling Teach Old Dogs New Tricks? Douglas
J. Katich, 138 N.J.L.J. No. 8, 17 (1994).

13:45A-16.1 Definitions

The following words and terms, when used in this sub-
chapter, shall have the following meanings unless the con-
text indicates otherwise.

“Home improvement” means the remodeling, altering,
painting, repairing, or modernizing of residential or non-
commercial property or the making of additions thereto,
and includes, but is not limited to, the construction, installa-
tion, replacement, improvement, or repair of driveways,
sidewalks, swimming pools, terraces, patios, landscaping,
fences, porches, windows, doors, cabinets, kitchens, bath-
rooms, garages, basements and basement waterproofing, fire
protection devices, security protection devices, central heat-
ing and air conditioning equipment, water softeners, heaters,
and purifiers, solar heating or water systems, insulation
installation, aluminum siding, wall-to-wall carpeting or at-
tached or inlaid floor coverings, and other changes, repairs,
or improvements made in or on, attached to or forming a
part of the residential or noncommercial property, but does
not include the construction of a new residence. The term
extends to the conversion of existing commercial structures
into residential or noncommercial property and includes any
of the above activities performed under emergency condi-
tions.

Next Page is 45A-29
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“Home improvement contract” means an oral or written
agreement between a seller and an owner of residential or
noncommercial property, or a seller and a tenant or lessee
of residential or noncommercial property, if the tenant or
lessee is to be obligated for the payment of home improve-
ments made in, to, or upon such property, and includes all
agreements under which the seller is to perform labor or
render services for home improvements, or furnish materials
in connection therewith.

“Residential or non-commercial property” means a struc-
ture used, in whole or in substantial part, as a home or place
of residence by any natural person, whether or not a single
or multi-unit structure, and that part of the lot or site on
which it is situated and which is devoted to the residential
use of the structure, and includes all appurtenant structures.

“Sales representative” means a person employed by or
contracting with a seller for the purpose of selling home
improvements.

“Seller” means a person engaged in the business of
making or selling home improvements and includes corpora-
tions, partnerships, associations and any other form of busi-
ness organization or entity, and their officers, representa-
tives, agents and employees.

Amended by R.1994 d.396, effective August 1, 1994.
See: 26 N.J.R. 1605(a), 26 N.J.R. 3183(a).

Amended by R.1995 d.618, effective December 4, 1995.
See: 27 N.J.R. 3566(a), 27 N.J.R. 4899(b).

Case Notes

Tile company did not violate administrative regulation pertaining to
written agreements involving home improvements when company failed
to provide detailed written agreement upon agreeing to install kitchen
floor in general contractor’s new home, where such regulation did not
include construction of a new residence. Splash of Tile, Inc., v. Steven
J. Moss, 357 N.J. Super. 143, 814 A.2d 648.

Two-unit residence would be characterized as “residential property,”
relieving co-owners of duty to maintain abutting sidewalks in reasonably
good condition, despite fact that only one unit of residence was owner-
occupied. Smith v. Young, 300 N.J.Super. 82, 692 A.2d 76 (A.D.1997).

Unoccupied property having both residential and commercial uses
qualified as “residential or noncommercial property” under Consumer
Fraud Act; Act precluded enforcement of alleged oral renovation
contract between electrical subcontractor and shareholder of property’s
corporate owner. Marascio v. Campanella, 298 N.J.Super. 491, 689
A.2d 852 (A.D.1997).

Residential property within scope of Consumer Fraud Act regula-
tions. Blake Const. v. Pavlick, 236 N.J.Super. 73, 564 A.2d 130
(L.1989).

Consumer Fraud Act regulation requiring home improvement con-
tracts to be in writing was valid. Blake Const. v. Pavlick, 236 N.J.Su-
per. 73, 564 A.2d 130 (L.1989).

Home improvement contract did not comply with Consumer Fraud
Act and was unenforceable. Blake Const. v. Pavlick, 236 N.J.Super. 73,
564 A.2d 130 (L.1989).

Owners of property characterized as residential not liable for defec-
tive abutting sidewalk. Borges v. Hamed, 247 N.J.Super. 353, 589 A.2d
199 (L.1990), affirmed 247 N.J.Super. 295, 589 A.2d 169.
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13:45A-16.2 Unlawful practices

(a) Without limiting any other practices which may be
unlawful under the Consumer Fraud Act, N.J.S.A. 56:8-1 et
seq., utilization by a seller of the following acts and practices
involving the sale, attempted sale, advertisement or per-
formance of home improvements shall be unlawful hereun-
der:

1. Model home representations: Misrepresent or
falsely state to a prospective buyer that the buyer’s resi-
dential or noncommercial property is to serve as a “mod-
el” or “advertising job”, or use any other prospective
buyer lure to mislead the buyer into believing that a price
reduction or other compensation will be received by
reason of such representations;

2. Product and material representations: Misrepre-
sent directly or by implication that products or materials
to be used in the home improvement:

i. Need no periodic repainting, finishing, mainte-
nance or other service;

ii. Are of a specific or well-known brand name, or
are produced by a specific manufacturer or exclusively
distributed by the seller;

iii. Are of a specific size, weight, grade or quality,
or possess any other distinguishing characteristics or
features;

iv. Perform certain functions or substitute for, or
are equal in performance to, other products or materi-
als;

v. Meet or exceed municipal, state, federal, or other
applicable standards or requirements;

vi. Are approved or recommended by any govern-
mental agency, person, firm or organization, or that
they are the users of such products or materials;

vii. Are of sufficient size, capacity, character or
nature to do the job expected or represented;

viii. Are or will be custom-built or specially de-
signed for the needs of the buyer; or

ix. May be serviced or repaired within the buyer’s
immediate trade area, or be maintained with replace-
ment and repair parts which are readily available.

3. Bait selling:

i. Offer or represent specific products or materials
as being for sale, where the purpose or effect of the
offer or representation is not to sell as represented but
to bait or entice the buyer into the purchase of other or
higher priced substitute products or materials;

ii. Disparage, degrade or otherwise discourage the
purchase of products or materials offered or represent-
ed by the seller as being for sale to induce the buyer to
purchase other or higher priced substitute products or
materials;
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13:45A-16.2

DEPT. OF LAW AND PUBLIC SAFETY

Supp. 6-7-04

iii. Refuse to show, demonstrate or sell products or
materials as advertised, offered, or represented as being
for sale;

iv. Substitute products or materials for those speci-
fied in the home improvement contract, or otherwise
represented or sold for use in the making of home
improvements by sample, illustration or model, without
the knowledge or consent of the buyer;

v. Fail to have available a quantity of the advertised
product sufficient to meet reasonably anticipated de-
mands; or

vi. Misrepresent that certain products or materials
are unavailable or that there will be a long delay in
their manufacture, delivery, service or installation in
order to induce a buyer to purchase other or higher
priced substitute products or materials from the seller.

4. TIdentity of seller:

i. Deceptively gain entry into the prospective buy-
er’s home or onto the buyer’s property under the guise
of any governmental or public utility inspection, or
otherwise misrepresent that the seller has any official
right, duty or authority to conduct an inspection;

ii. Misrepresent that the seller is an employee, of-
fice or representative of a manufacturer, importer or
any other person, firm or organization, or a member of
any trade association, or that such person, firm or
organization will assume some obligation in fulfilling
the terms of the contract; ‘

iii. Misrepresent the status, authority or position of
the sales representative in the organization he repre-
sents;

iv. Misrepresent that the sales representative is an
employee or representative of or works exclusively for a
particular seller; or

v. Misrepresent that the seller is part of any govern-
mental or public agency in any printed or oral commu-
nication including but not limited to leaflets, tracts or
other printed material, or that any licensing denotes
approval by the governmental agency.

5. Gift offers:

i. Offer or advertise any gift, free item or bonus
without fully disclosing the terms or conditions of the
offer, including expiration date of the offer and when
the gift, free item or bonus will be given; or

ii. Fail to comply with the terms of such offer.

6. Price and financing:

45A-30

i. Misrepresent to a prospective buyer that an intro-
ductory, confidential, close-out, going out of business,
factory, wholesale, or any other special price or dis-
count is being given, or that any other concession is
made because of a market survey or test, use of materi-
als left over from another job, or any other reason;

ii. Misrepresent that any person, firm or organiza-
tion, whether or not connected with the seller, is espe-
cially interested in seeing that the prospective buyer
gets a bargain, special price, discount or any other
benefit or concession;

iii. Misrepresent or mislead the prospective buyer
into believing that insurance or some other form of
protection will be furnished to relieve the buyer from
obligations under the contract if the buyer becomes ill,
dies or is unable to make payments;

iv. Misrepresent or mislead the buyer into believing
that no obligation will be incurred because of the
signing of any document, or that the buyer will be
relieved of some or all obligations under the contract by
the signing of any documents;

v. Request the buyer to sign a certificate of comple-
tion, or make final payment on the contract before the
home improvement is completed in accordance with the
terms of the contract;

vi. Misrepresent or fail to disclose that the offered
or contract price does not include delivery or installa-
tion, or that other requirements must be fulfilled by the
buyer as a condition to the performance of labor,
services, or the furnishing of products or materials at
the offered or contract price;

vii. Mislead the prospective buyer into believing
that the down payment or any other sum constitutes the
full amount the buyer will be obligated to pay;

viii. Misrepresent or fail to disclose that the offered
or contract price does not include all financing charges,
interest service charges, credit investigation costs, build-
ing or installation permit fees, or other obligations,
charges, cost or fees to be paid by the buyer;

ix. Advise or induce the buyer to inflate the value
of the buyer’s property or assets, or to misrepresent or
falsify the buyer’s true financial position in order to
obtain credit; or

x. Increase or falsify the contract price, or induce
the buyer by any means to misrepresent or falsify the
contract price or value of the home improvement for
financing purposes or to obtain additional credit.

7. Performance:
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i. Deliver materials, begin work, or use any similar
tactic to unduly pressure the buyer into a home im-
provement contract, or make any claim or assertion
that a binding contract has been agreed upon where no
final agreement or understanding exists;

ii. Fail to begin or complete work on the date or
within the time period specified in the home improve-
ment contract, or as otherwise represented, unless the
delay is for reason of labor stoppage; unavailability of
supplies or materials, unavoidable casualties, or any
other cause beyond the seller’s control. Any changes
in the dates or time periods stated in a written contract
shall be agreed to in writing; or

iii. Fail to give timely written notice to the buyer of
reasons beyond the seller’s control for any delay in
performance, and when the work will begin or be
completed.

8. Competitors:

i. Misrepresent that the work of a competitor was
performed by the seller;

ii. Misrepresent that the seller’s products, materials
or workmanship are equal to or better than those of a
competitor; or

iii. Use or imitate the trademarks, trade names,
labels or other distinctive marks of a competitor.

9. Sales representations:

i. Misrepresent or mislead the buyer into believing
that a purchase will aid or help some public, charitable,
religious, welfare or veterans’ organization, or misrepre-
sent the extent of such aid or assistance;

ii. Knowingly fail to make any material statement of
fact, qualification or explanation if the omission of such
statement, qualification or explanation causes an adver-
tisement, announcement, statement or representation
to be false, deceptive or misleading; or

ifi. Misrepresent that the customer’s present equip-
ment, material, product, home or a part thereof is
dangerous or defective, or in need of repair or replace-
ment.

10. Building permits:

i. No seller contracting for the making of home
improvements shall commence work until he is sure
that all applicable state or local building and construc-
tion permits have been issued as required under state
laws or local ordinances; or

ii. Where midpoint or final inspections are required
under state laws or local ordinances, copies of inspec-
tion certificates shall be furnished to the buyer by the
seller when construction is completed and before final
payment is due or the signing of a completion slip is
requested of the buyer.

45A-31

11. Guarantees or warranties:

i. The seller shall furnish the buyer a written copy
of all guarantees or warranties made with respect to
labor services, products or materials furnished in con-
nection with home improvements. Such guarantees or
warranties shall be specific, clear and definite and shall
include any exclusions or limitations as to their scope or
duration. Copies of all guarantees or warranties shall
be furnished to the buyer at the time the seller presents
his bid as well as at the time of execution of the
contract, except that separate guarantees or warranties
of the manufacturer of products or materials may be
furnished at the time such products or materials are
installed.

12. Home improvement contract requirements—writ-
ing requirement: All home improvement contracts for a
purchase price in excess of $ 200.00, and all changes in
the terms and conditions thereof shall be in writing.
Home improvement contracts which are required by this
subsection to be in writing, and all changes in the terms
and conditions thereof, shall be signed by all parties
thereto, and shall clearly and accurately set forth in
legible form all terms and conditions of the contract,
including, but not limited to, the following:

i. The legal name and business address of the seller,
including the legal name and business address of the
sales representative or agent who solicited or negotiat-
ed the contract for the seller;

ii. A description of the work to be done and the
principal products and materials to be used or installed
in performance of the contract. The description shall
include, where applicable, the name, make, size, capaci-
ty, model, and model year of principal products or
fixtures to be installed, and the type, grade, quality, size
or quantity of principal building or construction materi-
als to be used. Where specific representations are
made that certain types of products or materials will be
used, or the buyer has specified that certain types of
products are to be used, a description of such products
or materials shall be clearly set forth in the contract;

iii. The total price or other consideration to be paid
by the buyer, including all finance charges. If the
contract is one for time and materials, the hourly rate
for labor and all other terms and conditions of the
contract affecting price shall be clearly stated;

iv. The dates or time period on or within which the
work is to begin and be completed by the seller;

v. A description of any mortgage or security interest
to be taken in connection with the financing or sale of
the home improvement; and

vi. A statement of any guarantee or warranty with
respect to any products, materials, labor or services
made by the seller.
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13. Disclosures and obligations concerning preserva-
tion of buyers’ claims and defenses:

i. If a person other than the seller is to act as the
general contractor or assume responsibility for perform-
ance of the contract, the name and address of such
person shall be disclosed in the oral or written contract,
except as otherwise agreed, and the contract shall not
be sold or assigned without the written consent of the
buyer;

ii. No home improvement contract shall require or
entail the execution of any note, unless such note shall
have conspicuously printed thereon the disclosures re-
quired by either State law (N.J.S.A. 17:16C-64.2 (con-
sumer note)) or Federal law (16 C.F.R. section 433.2)
concerning the preservation of buyers’ claims and de-
fenses.

Petition for Rulemaking: Denied.
See: 21 NJ.R. 3565(b).
Amended by R.1990 d.125, effective February 20, 1990.
See: 21 NJ.R. 3433(b), 22 N.J.R. 662(d).
Threshold amount at (a)12. changed from $25.00 to $100.00.
Amended by R.1995 d.618, effective December 4, 1995.
See: 27 N.J.R. 3566(a), 27 N.J.R. 4899(Db).
Petition for Rulemaking: Denied.
See: 31 N.J.R. 2983(a).

Law Review and Journal Commentaries

Predatory lending recognized as a basis for civil-rights claims. Mary
P. Gallagher, 165 N.J.L.J. 405 (2001).

Consumer Fraud Act—Attorneys’ Fees.
N.J.L.J. No. 3, 45 (1994).

Steven P. Bann, 138

Case Notes

Air conditioning subcontractor was not subject to provisions of
Consumer Fraud Act (CFA) in suit against homeowner to recover full
contract price for installation of air conditioning units into existing
house, where owner engaged services of an architect to prepare plans
and a general contractor, who hired the subcontractor, homeowner left
it to the general contractor to make the choices as to who would
perform air conditioning portion of project, and subcontractor dealt
directly with homeowner for payment only, at general contractor’s
request, when price dispute arose, after the work had been completed.
Messeka Sheet Metal Co., Inc. v. Hodder, 368 N.J. Super. 116, 845
A.2d 646.

Homeowner was equitably estopped from invoking regulation
adopted under Consumer Fraud Act requiring all home improvement
contracts in excess $200 to be in writing; it was the homeowner who
insisted that a written contract was unnecessary and because home-
owner was in home improvement business and should have known
applicable regulations. D’Egidio Landscaping v. Apicella, 337 N.J.Su-
per. 252 (A.D.2001).

Homeowner was not entitled to treble damages for violation of
consumer fraud regulation where there was no evidence of damages
flowing from failure to specify starting and completion dates. Branigan
v. Level on the Level, Inc., 326 N.J.Super. 24, 740 A.2d 643 (N.J.Su-
per.A.D. 1999).

Unoccupied property having both residential and commercial uses
qualified as “residential or noncommercial property” under Consumer
Fraud Act; Act precluded enforcement of alleged oral renovation
contract between electrical subcontractor and shareholder of property’s
corporate owner. Marascio v. Campanella, 298 N.J.Super. 491, 689
A.2d 852 (A.D.1997).
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“Unlawful” within meaning of Consumer Fraud Act; no person
misled or deceived. Cox v. Sears Roebuck & Co., 138 N.J. 2, 647 A.2d
454 (1994).

Merchant who agreed to perform home improvement work on
residence engaged in “unlawful acts”. Cox v. Sears Roebuck & Co., 138
N.J. 2, 647 A.2d 454 (1994).

Violation of specific regulation; strict liability. Cox v. Sears Roe-
buck & Co., 138 N.J. 2, 647 A.2d 454 (1994).

Homeowner sustained “ascertainable loss” within meaning of the
Consumer Fraud Act. Cox v. Sears Roebuck & Co., 138 N.J. 2, 647
A.2d 454 (1994).

Property was residential in character under Consumer Fraud Act,
even though part was used as a tavern and liquor store. Blake Const.
v. Pavlick, 236 N.J.Super. 73, 564 A.2d 130 (L.1989).

Regulations did not exceed Consumer Fraud Act authority. Blake
Const. v. Pavlick, 236 N.J.Super. 73, 564 A.2d 130 (L.1989).

Home improvement contract did not comply with Consumer Fraud
Act and was enforceable. Blake Const. v. Pavlick, 236 N.J.Super. 73,
564 A.2d 130 (1.1989).

Finding of N.J.A.C. 13:45A~16.2(a)6v violation upheld; total recov-
ery under the Consumer Fraud Act for compensatory damages in small
claims division court may not exceed $1,000; judgment reduced to
limit. Wisser v. Kaufman Carpet Co., Inc., 188 N.J.Super. 574, 458
A.2d 119 (App.Div.1983).

Violation of Consumer Fraud Act. Swiss v. Williams, 184 N.J.Super.
243, 445 A.2d 486 (Dist. Ct. of Mercer Co.1982).

SUBCHAPTER 17. (RESERVED)

SUBCHAPTER 18. PLAIN LANGUAGE REVIEW

13:45A-18.1 Fee for contract review

Any creditor, seller, insurer, lessor, or any person in the
business of preparing and selling forms of consumer con-
tracts, requesting a review of a consumer contract, or writing
required to complete the consumer transaction, to deter-
mine its compliance with the Plain Language Act, N.J.S.A.
56:12-1 et seq., shall pay to the Director of the Division of
Consumer Affairs a fee in the amount of $50.00.

R.1982 d.221, effective July 19, 1982.
See: 14 N.J.R. 464(a), 14 N.J.R. 767(b).

SUBCHAPTER 19. PETITION FOR RULEMAKING

13:45A-19.1 Petition for promulgating, amending or
repealing rules

(a) Any interested person may file a petition with the
Director of the Division of Consumer Affairs or with any
board, bureau, committee or other agency located within the
Division to promulgate, amend or repeal a rule.
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ADMINISTRATIVE RULES

13:45A-20.1

(b) With respect to a petition for a new rule, the petition-
er shall include his or her name and address, the substance
or nature of the request, the problem or purpose which is
the subject of the request, the proposed text of the new rule
and the statutory authority under which the requested action
may be taken.

(c) With respect to a petition for an amended rule, the
petitioner shall indicate any existing text to be deleted and
include any new text to be added.

(d) Within 15 days of receiving the petition, the Director
shall file with the Office of Administrative Law for publica-
tion in the New Jersey Register a notice of petition pursuant
to N.J.A.C. 1:30-3.6(a).

(e) Within 30 days of receiving the petition, the Director
or the board, bureau, or other agency located within the
Division shall, pursuant to N.J.S.A. 52:14B—4(f), either deny
the petition, giving a written statement of its reasons, or
proceed to act on the petition, which action may include
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initiation of a formal rulemaking proceeding. The Director
or the administrative head of the appropriate board, bureau,
committee or other agency located within the Division shall
advise the petitioner in writing of the response to the
request and shall file with the Office .of Administrative Law
for publication in the New Jersey Register a notice of action
on the petition pursuant to NJ.A.C. 1:30-3.6(b).

SUBCHAPTER 20. RESALE OF TICKETS OF
ADMISSION TO PLACES OF
ENTERTAINMENT

13:45A-20.1 Definitions

The following words and terms, when used in this sub-
chapter, shall have the following meanings, unless the con-
text clearly indicates otherwise:
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