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N E W  J E R S E Y

Court of Errors and Appeals

In th e  Ma t t e r  o e  t h e  Pr o b at e  
oe t h e  La s t  W ir e  a n d  T e s t a -
men t  o e  Frede rick  F. Cole -
ma n , Deceas ed .

O n  A p p e a l 

•fro m  P r e r o g a -

t iv e  C o u r t .

Brief for Proponents=Respondents.

T h e  ap p eal in  th is  c a se  b r in g s  u p  f o r  r e v ie w  th e  d e -

cree o f  th e  O r d in a r y  in  th e  P r e r o g a t iv e  C o u r t ,  a d m it-

ting to  p ro b a te  th e  la s t  w i l l  a n d  te s ta m e n t o f  D r .  F r e d -

erick F . C o le m a n , la te  o f  A s b u r y  P a r k ,  N e w  J e rs e y .

T h e  g ro u n d s  o f  a p p e a l a re  n o t  c o n c is e ly  s ta te d  in  th e  

petition o f  a p p e a l a n d  a r e  n o t s ta te d  in  a p p e lla n t ’s b r ie f  

in the sam e m a n n e r  a s  in  th e  p e titio n . W e  b e lie v e , 

how ever, th a t th e  g r o u n d s  o f  a p p e a l a lle g e d  in  th e  p e ti-

tion m a y  be f a ir ly  s u m m a r iz e d  a s  f o l l o w s : firs t, th a t  

appellant w a s  in d u ce d  b y  f r a u d  a n d  m is r e p r e s e n ta tio n  

to re fra in  fr o m  a tte n d a n c e  o n  th e  firs t  d a y  o f  th e  h e a r -

ing, and th a t w h e n  sh e  a p p e a re d  o n  th e  se c o n d  d a y  th e  

O rd in ary  d en ied  h e r  th e  r ig h t  to  r e c a ll f o r  c r o s s - e x a m -

ination th e  w itn e ss e s  w h o  h a d  b e e n  e x a m in e d  o n  th e  

first day, th u s p r e v e n t in g  h e r  f r o m  h a v in g  h e r  d a y  in  

court; and, seco n d , th a t  p ro p o n e n ts  fa ile d  to  d is c h a r g e
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th e  b u rd e n  o f  p r o o f  c a s t  u p o n  th e m  b y  re a s o n  o f  the 

fa c t  th a t  a  j u r y  u n d e r  a n  in q u is it io n  h a d  fo u n d  the 

d e ce d e n t to  h a v e  b een  non compos mentis.

T H E  P R O C E E D I N G S  B E L O W .

T h e  a r r a n g e m e n t  o f  th e  S ta te  o f  th e  C a s e  is d iso rd -

e r ly  a n d  m is le a d in g . W e ,  t h e r e fo r e ,  d e s ire  a t  th e  o u t-

se t to  n o te  th e  o r d e r  in  w h ic h  th e  e v e n ts  b e lo w  tra n s-

p ire d .

A  p e tit io n  f o r  p ro b a te  o f  th e  w il l  w a s  file d  in  the 

P r e r o g a t iv e  o ffice  o n  D e c e m b e r  8, 1 9 1 6 . U p o n  presen -

ta t io n  o f  th e  p e tit io n  th e  p ro p o n e n ts  a d v is e d  th e  O rd i-

n a r y  th a t  th e  d e ce d e n t h a d  b e en  fo u n d  non compos men-
tis, u n d e r  a n  in q u is it io n , b u t  th a t  th e y  w e r e  prep ared  

to  re b u t th e  p re s u m p tio n  r a is e d  b y  su c h  fin d in g  b y  sh o w -

in g  th e  d e c e d e n t’ s te s ta m e n ta r y  c a p a c ity  a t  th e  tim e  the 

w i l l  w a s  e x e c u te d . T h e  O r d in a r y , o n  D e c e m b e r  11 , 

1 9 1 6 , o r d e r e d  th a t  p r o o f  b e  m a d e  in  so le m n  fo r m , and 

se t J a n u a r y  9, 1 9 1 7 ,  a s  th e  tim e  o f  h e a r in g . C ita tio n s 

re tu r n a b le  J a n u a r y  9, 1 9 1 7 ,  w e r e  d u ly  s e r v e d  u p o n  all 

p e rso n s  c o n c e rn e d , in c lu d in g  a p p e lla n t. T h e  ch ro n o -

lo g ic a l o r d e r  o f  e v e n ts  t h e r e a f t e r  w a s  a s  fo llo w 's  :

January <p, ip 'jy .

T h e  r e tu r n 1 d a y  o f  th e  c ita tio n . M r . J a m e s  D . C a r-

to n  a n d  M r . J o h n  V .  B ;. W i c o f f  a p p e a re d  f o r  th e  pro-

p o n e n ts  (r e s p o n d e n ts  h e r e ) .  M r . C . R u s s e ll  R o g e rs  

a p p e a re d  f o r  E a v in ia  E . D o d g e . M r s . D o d g e  relied 

u p o n  th e  f i f t h  c la u se  o f  th e  p r io r  w ill , o f  decedent, 

p r in te d  as Exhibit P-2 o n  p a g e s  2 6 7  a n d  2 6 8  o f  the 

S ta te  o f  th e  C a s e . T h is  c la u se  h a d  b e en  c a n ce lled , and 

b e c a u s e  th e re  w a s  n o  p r o o f  o ffe r e d  th a t  su ch  can cella -

t io n  h a d  b e e n  u n la w f u l ly  o r  f r a u d u le n t ly  m ad e, the 

O r d in a r y  ru le d  th a t  M r s . D o d g e  h a d  n o  in te re s t  in  the 

p ro c e e d in g . (S I  C . ,  pp. 5 0 ^ 5 2 .)  T h e r e a f t e r  th e  testi-

m o n y  o n  b e h a lf  o f  p ro p o n e n ts , p r in te d  o n  p a g e s  53 to 

9 6 , in c lu s iv e , w a s  ta k e n . M r . R o g e r s ,  n o tw ith s ta n d in g
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the ru lin g  o f  th e  C o u r t  th a t  M r s . D o d g e  h a d  n o  in te re s t  

in the p ro c e e d in g , w a s  p re se n t d u r in g  th e  t a k in g  o f  a ll 

such te s tim o n y . A d jo u r n m e n t  w a s  ' th e n  ta k e n  u n til 

J an u ary  16 , 1 9 1 7 .

January 16, ipiy.

A  fu r th e r  a d jo u r n m e n t  w a s  ta k e n  u n til J a n u a r y  2 3 , 

19 17 .

January 23, 1913.

O n  th is  d a te  M r . R o g e r s  a p p e a re d , p u r s u a n t  to  th e  

notice o f  m o tio n  p r in te d  a t  S . C ., p. 2 3 , a n d  m o v e d  o n  

behalf o f  th e  a p p e lla n t, E l la  M c G la th e r y , f o r  le a v e  to  

appear as a  c o n te sta n t. In  s u p p o rt  o f  th is  m o tio n , th e  

affid avit p r in te d  a t  S ;. C ., pp . 2 4 - 2 7 ,  w a s  re a d . P r o p o n -

ents d id  n o t o b je c t  to  h e r  a p p e a ra n ce , p r o v id e d  sh e  w a s  

placed on  re a s o n a b le  te rm s, b u t, in  a n s w e r  to  th e  a lle -

gation  th a t sh e  h a d  b e en  k e p t  a w a y  fr o m  th e  h e a r in g  

on J a n u a ry  9 th  b y  fr a u d , r e a d  th e  a ff id a v its  o f  R o b e r t  

A . M e ssier  a n d  J a m e s S . M e s s ie r , p r in te d  a t  S . C .,  pp. 

27 A , etc. T h e  O r d in a r y  ru le d  th a t  M r s . M c G la th e r y  

had absen ted  h e r s e lf  w ith o u t  su ffic ie n t e x c u s e , b u t w o u ld  

be p erm itted  to  a p p e a r  w ith o u t  le a v e  to  re c a ll th e  w i t -

nesses a lr e a d y  e x a m in e d  f o r  c r o s s -e x a m in a tio n . T h e  

testim on y p r in te d  in  S 1. C ., pp. 9 8 —1 1 4 ,  w a s  th e n  ta k e n  

on b e h a lf o f  p ro p o n e n ts , a n d  a lso  th e  te s t im o n y  o n  b e -

h alf o f  co n te sta n t p r in te d  in  S . C .,  pp. 1 1 4 —12 3 . ‘ A n  

ad jo u rn m en t w a s  th e n  ta k e n  u n til J a n u a r y  30, 1 9 1 7 .

• /  ;

January 30, ip'i/.

T h e  te s tim o n y  o n  b e h a lf  o f  c o n te s ta n t, p r in te d  in  S . 

C., a t pp. 124—1 5 9 , w a s  ta k e n . A n  a d jo u r n m e n t  w a s  

taken u n til J a n u a r y  3 1 ,  1 9 1 7 .

#
January 31, i p / 7 .

T h e  te s tim o n y  o n  b e h a lf  o f  c o n te sta n t, p r in te d  in  S .

’’ PP- I59~197> w a s  ta k e n . T h e  te s t im o n y  p r in te d

»
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in  S . C ,, a t  pp. 1 9 7 - 1 9 9 ,  w a s  ta k e n  o n  b e h a lf  o f  p r o -

p o n e n ts  in  re b u tta l.

February 7, 19,17.

T h e  te s t im o n y  o f  D r .  G iv e n s  o n  b e h a lf  o f  c o n te s ta n t 

w a s  ta k e n  de bene esse a t  S t a m fo r d ,  C o n n e c tic u t , Si. C ., 

p p . 2 0 0 - 2 5 1 .

February 13, 1917.

T h e  te s t im o n y  o f  D r . R o b e r ts o n  o n  b e h a lf  o f  c o n -

te s ta n t  w a s  ta k e n  de bene esse a t  N e w  Y o r k ,  S . C ., pp. 

2 5 3 - 2 6 4 .

March 10, 1917.

T h e  te s t im o n y  o f  V i o la  G a r r a b r a n t  o n  b e h a lf  o f  p r o -

p o n e n ts  w a s  ta k e n  de bene esse a t  O c e a n  G r o v e . T h is  

te s t im o n y  w a s  th e  la s t  ta k e n , a lth o u g h  it  is p r in te d  firs t  

in  th e  S ta te  o f  th e  C a s e , a t  pp. 28—49.

April 3, 1917.

O n  th is  d a te  a p p e lla n t, p u r s u a n t  to  n o tic e  o f  m o tio n  

p r in te d  in  S . C ., a t  pp. 1 4 - 1 5 ,  a p p lie d  f o r  le a v e , a m o n g  

o th e r  th in g s , to  re c a ll f o r  c r o s s -e x a m in a t io n  th e  w i t -

n e sse s  n o t p r e v io u s ly  c r o s s -e x a m in e d . In  s u p p o r t  o f  

th e  m o tio n , th e  a ff id a v it  p r in te d  in  S . C ., a t  pp . 16 —22, 

w a s  re a d . T h e  le tte r  p r in te d  a t  pp. 22  A ,  e tc ., w a s  a n -

n e x e d  to  th e  a ff id a v it  a n d  re a d . T h e  O r d in a r y  d en ied  

th e  m o tio n . W i t h  th e  f o r e g o in g  s u m m a r y  o f  th e  o rd e r  

o f  e v e n ts  in  th e  c a se  in  m in d , w e  p a s s  to  th e  c o n -

s id e ra tio n  o f  th e  g r o u n d s  o f  ap p ea l.

A p p e l l a n t ’s A l l e g a t io n  o e  Fr a u d  I s  Not  
Pr o v e n .

A p p e lla n t  a lle g e s  as th e  firs t  g r o u n d  o f  a p p e a l th a t 

sh e  w a s  in d u ce d  to  r e f r a in  fr o m  a tte n d a n c e  o n  th e 

re tu rn  d a y  o f  th e  c ita t io n  b y  fr a u d .
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S u c h  a n  a l le g a t io n  w i l l  n o t  b e  ta k e n  f o r  g r a n t e d ,  b u t 

m u st b e  p r o v e d . T h e  a l le g e d  p r o o f  is  c o n t a in e d  in  

a p p e lla n t ’ s  a f f id a v it  o f  J a n u a r y  1 7 ,  1 9 1 7  ( S .  C . ,  p p . 

2 4 - 2 7 ) .  I n  t h a t  a f f id a v it  s h e  a l le g e d  t h a t  sh e  d id  n o t  

a p p e a r  o n  th e  r e tu r n  d a y  o f  th e  c ita t io n  b e c a u s e  “ sh e  

w a s  « lo t a t  t h a t  t im e  c o g n iz a n t  o f  th e  f a c t s  a n d  c ir c u m -

sta n c e s  s u r r o u n d in g  h e r  b r o t h e r ’ s m e n ta l c o n d it io n  a t  

the t im e  s a id  w i l l  w a s  d r a w n ; ”  t h a t  sh e  h a d  b e e n  a d -

v is e d  th a t  h e r  b r o t h e r  w a s  s u f f e r in g  f r o m  p a r e s is  in  

O c to b e r , 1 9 1 5  ; t h a t  h e  h a d  b e e n  ta k e n  t o  N e w  Y o r k  a n d  

e x a m in e d  b y  a  n o te d  a lie n is t  w h o  w a s  a n  e x p e r t  in  

m e n ta l d is e a s e s , a n d  o n  h is  r e c o m m e n d a t io n  s e n t to  

S t a m fo r d , C o n n e c t ic u t ,  a n d  th a t  a  r e c e iv e r  h a d  b e e n  

a p p o in te d  f o r  h is  p r o p e r t y ; a n d  t h a t  “ on  S u n d a y ,  J a n -

u a r y  1 4 th , 1 9 1 7 ,  y o u r  d e p o n e n t  f ir s t  le a r n e d  o f  th e  

tru e  c o n d it io n  o f  a f fa ir s ,  a s  h e r e t o fo r e  s ta te d  in  th is  

a ff id a v it .”

T h e  a b s o lu te  fa ls e h o o d  o f  th e s e  a l le g a t io n s  is  p r o v e d  

b e y o n d  q u e s t io n  b y  th e  f a c t  th a t  in  A p r i l ,  1 9 1 6 ,  n in e  

m o n th s  b e f o r e  th e  m a k in g  o f  th e  a f f id a v it ,  sh e  h a d  

re ce iv e d  a  le t te r  f r o m  h e r  s is te r  R o l in d a  a d v is in g  h e r  

th a t h e r  b r o t h e r  h a d  “ b r a in  t r o ifb le ,”  t h a t  h e  h a d  b e e n  

ta k e n  “ t o  a  s p e c ia lis t  in  N e w  Y o r k ”  a n d  o n  h is  a d v ic e  

sent to  a  s a n it a r iu p i  in  C o n n e c t ic u t  a n d  t h a t  a  “ g u a r d -

ian ”  h a d  b e e n  a p p o in te d  “ to  ta k e  c h a r g e  o f  h is  a f f a ir s .”  

N o t  o n ly  h a d  sh e  r e c e iv e d  th e  le t te r , b u t  sh e  u n d o u b t-

e d ly  h a d  i t  in  h e r  p o s s e s s io n  w h e n  sh e  m a d e  h e r  a f f id a v it  

on  J a n u a r y  1 7 ,  1 9 1 7 ,  f o r  o n  A p r i l  3 , 1 9 1 7 ,  i t  w a s  p r e -

sen ted  t o  th e  O r d in a r y  a n n e x e d  t o  th e  a f f id a v it  o f  h e r  

so lic ito r . T h i s  le t te r  w a s  n o t  p r in te d  b y  a p p e lla n t  a s  

a p a rt  o f  th e  S t a t e  o f  th e  C a s e . W h e n  o b je c t io n  w a s  

m ad e a p p e lla n t a g r e e d  t h a t  r e s p o n d e n ts  m ig h t  h a v e  it  

p rin te d  a n d  in s e r te d  in  th e  c a se . I t  a p p e a r s  o n  p a g e s  

22A ,  etc . I t  p r o v e s  c o n c lu s iv e ly  t h a t  a p p e lla n t  k n e w  

m A p r i l ,  1 0 1 6 , w h a t  s h e  s w o r e  s h e  d id  n o t  k n o w  u n til  

J a n u a r y  ^ 917-

A p p e lla n t  fu r t h e r  a l le g e d  in  h e r  .a ffid a v it  t h a t  sh e  h a d  

'Deen in d u ce d  b y  f r a u d  o f  R o b e r t  A .  M e s s ie r  t o  r e m a in
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a w a y  f r o m  th e  h e a r in g  o n  th e  r e tu r n  d a y  o f  th e  c ita-

tio n . W h a t  m o t iv e  M r . R o b e r t  A .  M e s s ie r , a  m ost 

e s t im a b le  c it iz e n  o f  T r e n t o n  a n d  a  m a n  w it h o u t  any 

in te r e s t  w h a t e v e r  u n d e r  th e  w i l l ,  c o u ld  h a v e  h a d  in 

in d u c in g  h e r  t o  r e m a in  a w a y  is  n o t  d is c lo s e d . E v e r y  

a l le g a t io n  o f  f r a u d  w h ic h  a p p e lla n t  m a k e s  a g a in s t  him  

is  c o m p le te ly  d e n ie d  b y  h is  , a n s w e r in g  a f f id a v it ,  printed  

a t  p a g e s  .2 7  A ,  e tc . H is  a f f id a v it  s h o w s  th a t  ap p ellan t 

c a m e  to  h im , w h o m  sh e  h a d  k n o w n  f o r  f o r t y  years, 

v o lu n t a r i ly ,  e x p r e s s e d  to  h im  n o  -su rp rise  a t  th e  p ro 1 

v is io n  m a d e  f o r  h e r  in  h e r  b r o t h e r ’ s w ill ,  a n d  on  the 

c o n t r a r y  s a id  th a t  sh e  “ h a d  a lw a y s  u n d e r s to o d  th a t  the 

d o c t o r  h a d  l e f t  h e r  o n ly  $ 1 0 0  b e c a u s e  sh e  an d  her 

b r o th e r  h a d  fa l le n  o u t  a  n u m b e r  o f  y e a r s  a g o .”

M r . R o b e r t  A .  M e s s ie r ’ s a f f id a v it  is  la r g e ly  co rro b -

o r a te d  b y  th e  a f f id a v it  o f  M r .  J a m e s  S . M e s s ie r , w h o 

o v e r h e a r d  th e  in t e r v ie w  b e tw e e n  h im  a n d  a p p ella n t.

B o t h  o f  th e s e  a n s w e r in g  a ff id a v its ,  l ik e  th e  letter 

a b o v e  m e n tio n e d , w e r e  o m it te d  f r o m  th e  S t a t e  o f  the 

C a s e  p r e p a r e d  b y  a p p e lla n t , a lt h o u g h  a p p e lla n t, as in 

th e  c a s e  o f  th e  le t te r , c o n s e n te d  a f t e r  o b je c t io n  that 

r e s p o n d e n ts  s h o u ld  s u p p ly  th e m .

I t  is  s u b m itte d  t h a t  t h e  e v id e n c e  s h o w s  th a t  instead  

o f  h a v in g  b e e n  a  v ic t im  o f  f r a u d ,  a p p e lla n t  b y  th e  use 

o f  a  fa ls e  a f f id a v it  s o u g h t  t o  p e r p e tr a te  a  fr a u d  on the 

C o u r t  b e lo w , a n d  t h a t  th e  O r d in a r y  w a s  f u l l y  w a rra n te d  

in  f in d in g , a s  h e  d id , th a t  a p p e lla n t  “ h a d  a b se n te d  h e r-

s e l f  o n  th e  r e tu r n  d a y  o f  th e  c it a t io n  w ith o u t  an y 

s u f f ic ie n t  e x c u s e .”  ( S .  C., p. 1 0 .)

U n d e r  th e s e  c ir c u m s ta n c e s  th e  O r d in a r y  g a v e  her 

e v e r y  c o n s id e r a t io n  t o  w h ic h  s h e  w a s  e n tit le d  b y  ad-

m it t in g  h e r  a s  a  c o n te s ta n t  w it h  t h e  r ig h t  o f  fu ll  p a r-

t ic ip a t io n  in  th e  p r o c e e d in g s  f r o m  t h a t  p o in t  on , but 

w it h o u t  th e  r i g h t  t o  r e c a ll  w itn e s s e s  w h o  h a d  le f t  the 

sta n d .

T h e  w i l l  w a s  p r o v e d  in  s o le m n  f o r m  a n d  th e  c ita tio n  

w a s  d u ly  s e r v e d  u p o n  a p p e lla n t . S h e  h a d  th e  u n -

q u e s t io n e d  r ig h t  t o  a tte n d , c r o s s - e x a m in e  w itn e s s e s  and



7
offer e v id e n c e , b u t  h a v in g  r e f r a in e d  f r o m  a tte n d a n c e  o n  

the first d a y  o f  th e  h e a r in g  w a s  e s to p p e d  f r o m  a n y  

fu rth er c o n te s t  a s  to  w h a t  t o o k  p la c e  o n  t h a t  d a y .

C h a n c e llo r  M a g i e  in  In re Hodnett, 6 5  Equity 3 2 9 , 

340, s a i d :

“ U p o n  th is  c o n s tr u c t io n  o f  th e  a c t ,  i t  f o l lo w s ,  

in m y  ju d g m e n t ,  th a t  a n y  p e r s o n  n o t ic e d  to  a t -

te n d  th e  p r o b a t e  m u s t  b e  a d m it te d  to  c r o s s -  

e x a m in e  th e  te s t a m e n t a r y  w it n e s s e s  a n d  p r o d u c e  

e v id e n c e  o n  th e  m a t t e r  o f  th e  w i l l ,  a n d  a  c o n te s t  

a g a in s t  th e  w i l l  c o u ld  b e  m a in ta in e d  b y  h im . I t  

a ls o  f o l lo w s  t h a t  a n y  p e r s o n  w h o  h a s  b q en  

n o tic e d  t o  a t te n d  a n d  h a s  r e f r a in e d  f r o m  a t t e n d -

in g , o r  w h o ' h a s  a t te n d e d  a n d  m a d e  n o  c o n te s t , 

w o u ld  b e  t h e r e a f t e r  e s to p p e d  b y  t h e  o r d e r  a d -

m it t in g  th e  w i l l  t o  p r o b a te  f r o m  a n y  fu r t h e r  c o n -

te st, a t  le a s t  o n  m a tte r s  th e n  a p p a r e n t  o r  d is -

c o v e r a b le .”

A ll  re q u e s ts  r e la t in g  to  m a tte r s  in c id e n ta l to  th e  

conduct o f  th e  h e a r in g  a r e  a d d r e s s e d  t o  t h e  d is c r e t io n  

o f the tr ia l c o u rt. A u t h o r i t ie s  a r e  m a n y  a n d  a r e  c o l -

lected in 4  C. J. 825:, sec. 28 0 0 . A  p a r t y  in  in te r e s t  in  

a p ro b ate  p r o c e e d in g  is  u s u a l ly  p e r m itte d  to  in te r v e n e  

at a n y  tim e  a n d  t o  p a r t ic ip a t e  in  th e  p r o c e e d in g  f r o m  

the d ate  o f  h is  in te r v e n t io n . I n  Bioren v . Nesler, 7 6  

N. J. Eq. 5 7 6 - 5 7 7 ,  o n e  o f  th e  p a r t ie s  in  in te r e s t  a p -

peared o n  th e  d a y  o f  th e  a d jo u r n e d  h e a r in g ,  a n d  in  

Kayhart v . Whitehead, 7 7  N. J. Eq. 1 2 , 1 5 , a n  a p p e a r -

ance w a s  e n te re d  f o r  o n e  o f  th e  p a r t ie s  in  in te r e s t  a t  

the tim e o f  fin a l a r g u m e n t . I n  th is  c a s e  p r o p o n e n ts  

did n o t o p p o se  th e  a d m is s io n  o f  a p p e lla n t  a s  a  p a r t y  to  

the p ro c e e d in g , b u t  o n ly  d e n ie d  h e r  a l le g a t io n  o f  f r a u d ,  

upon w h ic h  sh e  b a s e d  h e r  a p p lic a t io n  to  r e c a ll  f o r  

cro ss-e x a m in a tio n  th e  w itn e s s e s  w h o  h a d  l e f t  th e  s ta n d  

b e fo re  she in te r v e n e d . S in c e  s h e  fa i le d  to 1 e s ta b lis h  h e r  

a llegatio n  o f  fr a u d , sh e  f a i le d  to  e s ta b lis h  a n y  r ig h t  t o  

recall th ese  w itn e s s e s , a n d  th e  O r d in a r y ’ s  r u l in g  le f t  h e r  

e x actly  w h e re  h e r  o w n  d e f a u l t  p la c e d  h e r , n a m e ly , w it h
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th e  r ig h t  to  p a r t ic ip a te  in  th e  p r o c e e d in g s  fr o m  th e  tim e 

o f  h e r  in te rv e n tio n , b u t w ith o u t  th e  r i g h t  to  re ca ll the 

w itn e s s e s  w h o' h a d  le f t  th e  s ta n d  f o r  cro ss-e x a m in a tio n .

B u t  e v e n  i f  it  be  c o n c e d e d , f o r  th e  s a k e  o f  a rgu m en t, 

th a t  th e r e  w a s  e r r o r  in  th e  a c t io n  o f  th e  O r d in a r y , the 

e r r o r  w a s  n o t h a r m fu l to  a p p e lla n t. M r.. R h o m e , the 

p r in c ip a l w itn e s s  e x a m in e d  o n  th e  firs t  d a y , w a s  again  

c a lle d  b y  p ro p o n e n ts  a s  a  w itn e s s  o n  J a n u a r y  3 1 , 19 17 , 

a n d  m ig h t  o n  th a t  d a y  h a v e  b e en  c a lle d  b y  appellant. 

T h e  o th e r  w itn e s s e s  w e r e  s u b je c t  to  subpoena. T h e  

O r d in a r y ,  d u r in g  th e  f ir s t  d a y  o f  th e  h e a r in g  a s  is usual 

in  u n c o n te ste d  ca se s , fr e q u e n t ly  c r o s s -e x a m in e d  the 

w itn e ss e s . H e  c r o s s -e x a m in e d  M r . R h o m e  a t  length.

F in a l ly ,  e v e n  i f  th e  e v id e n c e  o f  th e  w itn e s s e s  w h om  

a p p e lla n t d id  n o t c r o s s -e x a m in e  b e  e n t ir e ly  d isreg a rd e d , 

th e  w i l l  m u s t b e  su s ta in e d  o n  th e  o th e r  e v id e n c e  in  the 

ca se . T h e  te s t im o n y  o f  th e  s u b s c r ib in g  w itn e s s , M rs. 

G a r r a b r a n t , a n d  o f  A r ie t t a  C o le m a n , K a y s  R . M o rg a n  

a n d  M a r y  T h u r s to n , a ll o f  w h o m  a p p e lla n t d id  cross- 

e x a m in e , c le a r ly  e s ta b lish e s  th e  e x e c u t io n  o f  th e  w ill in 

a c c o r d a n c e  w it h  th e  s ta tu to r y  re q u ire m e n ts  a n d  the 

te s ta m e n ta r y  c a p a c ity  o f  th e  te s ta to r  a t  th e  tim e  o f  its 

e x e c u tio n . T h e ir  te s t im o n y  w a s  n o t  sh a k e n  o n  cross- 

e x a m in a tio n .

I t  is  su b m itte d  th a t  th e r e  is  n o  m e r it  w h a te v e r  in 

a p p e lla n t ’ s f ir s t  g r o u n d  o f  ap p e a l.

T h e : Ev id e n c e  o e  T e s t a me n t a r y  Ca p a c it y  a t  t h e  
T ime  o e  t h e  E x e c u t io n  o e  t h e  W ipe  is  Ce ea r  and  
Co n v in c in g , a n d  Over come s  t h e  Pres u mpti o n  
A r is in g  Fro m t h e  Lu n a c y  In q u is it io n .

1. The Law.

T h e  w il l  w a s  e x e c u te d  o n  O c to b e r  16 , 1 9 1 5 . T h e  

d e ce d e n t d ie d  N o v e m b e r  2 7 , 1 9 1 6 . O n  N o v e m b e r  3, 

1 9 1 6 , a b o u t th re e  w e e k s  b e fo r e  h is  d e a th  a n d  m o re  than 

a  y e a r  a f t e r  th e  e x e c u t io n  o f  th e  w ill ,  a  ju r y ,  u n d er a

f
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lunacy in q u is itio n , fo u n d  th e  d e c e d e n t non compos men-
tis, an d  th a t  h e  h a d  b e en  w ith o u t  lu c id  in te r v a ls  f o r  

seventeen m o n th s  p r io r  th e re to , th e r e b y  r u n n in g  th e  

period o f  in c a p a c ity  b a c k  to  J u n e  3, 1 9 1 5 , so m e  fo u r  

and o n e -h a lf  m o n th s  p r io r  to  th e  e x e c u t io n  o f  th e  w ill .

I t  is to  be n o te d  th a t  th e  f a c t  th a t  th e  d e c e d e n t h a d  

been a d ju d g e d  non compos mentis u n d e r  a n  in q u is it io n  

is o n ly  prima facie p r o o f  o f  te s ta m e n ta r y  in c a p a c ity . I t  

can be reb u tted .

In Whitenack v . Stryker and, Voorhees, 2  Bq. 8, a  

w ill w a s  p ro b a te d  n o tw ith s ta n d in g  tw o  p r io r  in q u is i-

tions b y  w h ic h  th e  te s ta to r  w a s  fo u n d  o f  u n s o u n d  m in d . 

T h e  C o u r t  sa id , a t  p a g e  2 8 :

“ T h e s e  in q u is it io n s  a r e  n o t p re te n d e d  to  be 

c o n c lu s iv e  o n  th e  ca se , b u t it  is c la im e d  f o r  th e m , 

th a t th e y  a r e  e n tit le d  t o  a ll  th a t  r e s p e c t  w h ic h  

is d u e  to  th e  o p in io n , th u s  e x p r e s s e d , o f  so  la r g e  

a  n u m b e r o f  th e  m o s t  re sp e c ta b le  c it iz e n s  o f  

th e  C o u n ty  o f  S o m e rs e t. T h is  is  p e r fe c t ly  c o r -

rect. T h e y  a r e  e n tit le d  to  a ll th e  r e s p e c t  w h ic h  

a n y  m en  a c t in g  o n  th e  s u b je c t  b e fo r e  th e m  c o u ld  

p o ss ib ly  h a v e . S o m e  o f  th e  ju r o r s  I  k n o w , a n d  

I  re sp e ct n o  m e n  a m o n g  u s m o re . T h e ir  b u s i-

n ess a n d  m in e  is  v e r y  d iffe r e n t. T h e y  h a v e  d e -

cid ed , fr o m  th e  g e n e r a l c h a r a c te r  o f  th e  te s ta to r , 

th a t h e  w a s  in c o m p e te n t to  m a n a g e  h is  b u s i - s 

n e s s , it  is m y  d u ty  to  d e c id e  w h e th e r , a t  th e  

tim e  h e  e x e c u te d  t w o  in s tru m e n ts  o f  w r it in g ,  h e  
w a s  o f  so u n d  m in d .”

In the ca se  o f  Brady v . McBride, 3 9  Bq. 4 9 5 , th e  w il l  

was d ated  F e b r u a r y  2 4 , 18 7 6 . In  O c to b e r , 18 7 8 , a n  

inquisition u n d e r  a  c o m m is s io n  o f  lu n a c y  fo u n d  th e  

estatrix  o f  u n so u n d  m in d , a n d  th a t  sh e  h a d  b e e n  so  

or th ree y e a rs  n e x t  p r e c e d in g  a n d  u p w a rd s . T e s t a t r ix  

tied  in 1883. C h a n c e llo r  R u n y o n  sa id  (p . 5 0 0 ) :

T h e  a p p lic a tio n  in  lu n a c y  w a s  n o t m a d e  u n til 

N o v e m b e r, 18 7 8 , *  *  *  n e a r ly  th r e e  y e a r s  

a f te r  th e  w ill  w a s  m a d e. T h e  fin d in g  o f  th e  j u r y
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th a t  th e  lu n a c y  h a d  e x is te d  fo r  th re e  y e a r s  is not 

c o n c lu s iv e . A n y  p re su m p tio n  w h ic h  it  ra ise s  is 

re b u tte d  b y  th e  p r o o f  th a t  th e  t e s t a t r ix  h a d  testa-

m e n ta r y  c a p a c ity  a t  th e  tim e  o f  th e  m akin g: o f 

th e  w i l l . ”

Tin Sbarberò v . Mtiler, 7 2  Bq. a t  26 4 , V i c e  C h a n c e llo r  

G a r r is o n  sa id , s p e a k in g  o f  th e  f in d in g  o f  a n  in q u isitio n  

o f  lu n a c y  :

“ I d o  n o t see  th a t  i t  is  e n tit le d  to  a n y  m ore 

th a n  prima facie e f fe c t  in  th e  fa c e  o f  a  fu l ly  tried  

issu e  in  th is  c o u r t .”

T h e  ru le  o f  la w  th u s  la id  d o w n  w a s  r e c o g n iz e d  and 

fo llo w e d  b y  th e  O r d in a r y . H e  c ite s  a n d  q u o te s  both 

Brady v . McBride, supra, a n d  Sbarberò v . Miller, supra. 
( S .  C .,  p. 1 1 . )

2. The Facts.

W it h  r e g a r d  to  th e  fa c t s  in  th is  ca se , th e  O r d in a r y  

sa id  in  h is  m e m o ra n d u m  ( S .  C ., p. 1 3 )  :

‘T  sh a ll n o t  d is c u ss  th e m . T o  m y  m in d  it  is 

su ffic ien t, to  s a y  th a t  th e y  c le a r ly  s h o w  th a t the 

testa to r, w a s  o f  so u n d  a n d  d is p o s in g  m in d , m em -

o r y  a n d  u n d e r s ta n d in g  w h e n  h e  e x e c u te d  his 

w ill ,  th a t  h e  c o m p re h e n d e d  th e  p r o p e r ty  h e w as 

a b o u t to  d is p o se  o f ,  th e  n a tu r a l o b je c ts  o f  his 

b o u n ty , th e  m e a n in g  o f  th e  b u sin e ss  in  w h ic h  he 

w a s  e n g a g e d , th e  r e la t io n  o f  e a c h  o f  th ese  fa c -

to r s  to  th e  o th e rs , a n d  th e  d is tr ib u t io n  th a t  w a s 

m a d e  b y  th e  w ill .  H is  m e n ta l c a p a c ity  w a s  at 

le a s t  e q u a l to  th a t. S e e  Clifton v . Clifton, 4 7  N. 
J. Bq. 2 2 7 .”

H is  fin d in g  w a s  a m p ly  ju s t if ie d . T h e  te stim o n y  

s h o w s  th a t  th e  w i l l  w a s  d r a w n  a n d  a tte s te d  b y  J. O tto  

R h o m e , E s q u ir e , a  m e m b e r  in  g o o d  s ta n d in g  o f  the 

b a r  o f  th is  S ta te . H e  h a d  k n o w n  D r . C o le m a n  fo r  

t w e n t y  y e a r s , a n d  h e  a n d  h is  firm  h a d  re p re se n te d  h im  

f o r  th a t  tim e  ( S .  C ., p. 5 3 ) .  I n  th e  su m m e r o f  I 9 I 5> 

D r . C o le m a n  w e n t  to  se e  M r . R h o m e  “ a  g r e a t  m a n y
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lim es”  w ith  r e g a r d  to  th e  c o lle c tio n  o f  $ 50 0 , w h ic h  w a s  

due h im  fr o m  th e  e s ta te  o f  a  d e ce a se d  c o u s in  ( S .  C ., 

pp. 5 6 - 5 7 ) .  I n  th e  m id d le  o f  J u n e , 1 9 1 5 ,  D r . C o le m a n  

b ro u gh t to  M r . R h o m e ’ s o ffice  a  m e m o ra n d u m  in  r e la -

tion to  th e  c o lle c t io n  o f  m o n e y  o w in g  to  h im  o n  a  b o n d  

and m o r tg a g e  o f  M r s . R it te r . H e  in s tr u c te d  M r . R h o m e  

not to  fo r e c lo s e  b e c a u s e  th e  m o r t g a g e  w a s  a  se co n d  

m o rtg a g e  o n  a  m o v in g -p ic tu r e  h o u se , b u t a s k e d  th a t  

e ve ry  e ffo r t  to  c o lle c t  th e  a m o u n t d u e  b e  m a d e . H e  

saw  M r. R h o m e  “ a  g r e a t  m a n y  t im e s  a b o u t i t ”  ( S .  C ., 

pp. 571—5 8 ) . I n  th e  fa l l  h e  c a lle d  o n  M r . R h o m e  w it h  

rega rd  to  d is p o ss e s s io n  o f  a  te n a n t ( S .  C ., p. 59') * O n  

O cto b er 20, 1 9 1 5 , f o u r  d a y s  a f t e r  th e  w il l  w a s  e x e c u te d , 

M r. R h o m e  in s titu te d  a  s u it  f o r  D r . C o le m a n  a g a in s t  

d e fen d a n ts b y  th e  n a m e  o f  F r e n c h  a n d  P r a t t ,  a n d  d u r -

in g  th e firs t p a r t  o f  th e  O c to b e r , 19 15 ?  D r .  C o le m a n  

b ro u g h t to  M r . R h o m e  h is  a c c o u n ts  a n d  d u p lic a te  d e -

posit slip s f o r  th e  p r e c e d in g  y e a r ,  a n d  s h o w e d  b y  th e m  

that th e  d e fe n d a n t, P r a t t ,  w a s  n o t e n tit le d  to  c e r ta in  

cred its w h ic h  h e  c la im e d  ( S ;. C ., pp. 5 4 - 5 6 ) .  T h e  f o r e -

g o in g  te s tim o n y  o f  M r . R h o m e  is la r g e ly  c o r r o b o r a te d  

b y  th a t o f  V io la  G a r r a b r a n t , th e  o th e r  s u b s c r ib in g  w i t -

ness, w h o  w a s  a  s te n o g r a p h e r  in  M r . R h o m e ’s o ffice  a t  

the tim e th e  w il l  w a s  e x e c u te d  ( S .  C ., p. 3 1 ) .

T h e r e  is m u c h  o th e r  e v id e n c e  in  th e  c a se  c le a r ly  

sh o w in g  c a p a c ity  a t  t im e s  p r io r  a n d  su b s e q u e n t to  th e  

execu tio n  o f  th e  w ill . T h e  d a y  a f t e r  m a k in g  th e  w i l l  

he to ld  M is s  T h u r s t o n  o f  its  e x e c u t io n  a n d  o f  its  p r o -

visions ( S .  C ., p. 1 0 7 ) .  O n  N o v e m b e r  3, 1 9 1 5 ,  n e a r ly  

three w e e k s  a f t e r  th e  e x e c u t io n  o f  th e  w ill ,  h e  tu rn e d  

over to  M r. V a n C le e f ,  h is  s u c c e s s o r  a s  c h a ir m a n  o f  th e  

B oard  o f  T r u s te e s  o f  th e  E lk s  L o d g e ,  th e  a c c o u n ts  

w hich he h a d  k e p t in  h is  o w n  h a n d w r it in g  r e la t in g  to  

the b u ild in g  fu n d  o f  th e  L o d g e . H e  h a d  h a n d le d  so m e  

c 4 ° jOOo , re ce iv e d  in  v e r y  sm a ll su m s. H is  b o o k s  w e r e  

audited  a n d  fo u n d  c o r r e c t  in  e v e r y  d e ta il. M r . V a n -

C lee f sa w  n o  in d ic a t io n  o f  in c a p a c ity  ( S ;. C ., pp. 7 6 - 7 7 ) .

O n  N o v e m b e r  19 , 1 9 1 5 ,  a  m o n th  a f t e r  th e  d a te  o f  

the w ill, M r . C a lv e r t  c a lle d  o n  D r . C o le m a n  a n d  a sk e d
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h im  a b o u t a n  a c c o u n t. T h e  d o c to r  g o t  o u t th e  acco u n t 

a n d  c o n v e r s e d  a b o u t it, a n d  M r . C a lv e r t  p a id  h im  (S . 

€ . ,  8 0 - 8 1 , Exhibit P-3). O n  O c t o b e r  29, 1 9 1 5 , a fte r  

th e  e x e c u t io n  o f  th e  w ill ,  M r . T h o m p s o n  c a lle d  o n  him  

a t  h is  d r u g  s to re  a n d  p re se n te d  a  b ill, w h ic h  th e  d octor 

p a id  (Exhibit P-4). T h e  d o c to r  ta lk e d  w it h  h im  about 

M r . T h o m p s o n ’s fa th e r  b e in g  in  th e  L e g is la tu r e  and 

a b o u t p e n d in g  le g is la t io n  r e la t in g  to  a u to m o b ile s  (S . 

C ., p. 8 3 ) .  N e a r  e le c tio n  tim e, h e  e x a m in e d  H a r r y  J. 

B o d in e  f o r  l i f e  in s u r a n c e  ( & .  € . ,  p. 8 5 ) .  T h e r e  is in 

e v id e n c e  a  se r ie s  o f  b a n k  d e p o s it  s lip s  p re p a re d  b y  the 

d o c to r  d u r in g  th e  p e r io d  fr o m  S e p te m b e r , 1 9 1 5 , to 

N o v e m b e r  20, 1 9 1 5 , a n d  d u r in g  th is  p e r io d  th e  te ller 

in  th e  b a n k  n o tic e d  n o  c h a n g e  in  th e  d o c to r ’s con d i-

tio n , e x c e p t  a  s l ig h t  im p e d im e n t in  h is  sp ee ch  ( S .  C., 
p. 8 7 , Exhibit P-3.)

O n  J a n u a r y  6, 1 9 1 6 , th e  d o c to r  w a s  a d m itte d  to  the 

s a n ita r iu m  a t  S t a m fo r d ,  C o n n e c tic u t. D r . G iv e n s  h a v -

in g  in  m in d  th e  C o n n e c tic u t  s ta tu te  ( S .  C ., p. 2 3 4 ) ,  ad -

m itte d  h im  o n  h is  o w n  a p p lic a tio n  a s  a  v o lu n t a r y  p atien t 

( S .  C ,  p. 2 3 3  a n d  p. 2 3 5 ) ,  th a t  is  a s  o n e, in  the lan-

g u a g e  o f  th e  sta tu te , “ w h o s e  m e n ta l c o n d itio n  is not 

su ch  a s  to  re n d e r  it  le g a l to  re n d e r  a n  o r d e r  o f  com - 

m itm e n t. W h ile  a t  th e  s a n ita r iu m  h e  a tte n d ed  to 

b u sin e ss  m a tte rs , ta lk e d  in te llig e n t ly  r e g a r d in g  m edical, 

lo d g e  a n d  M a s o n ic  m a tte r s  a n d  c o r r e c t ly  d ia g n o se d  and 

p re s c r ib e d  f o r  o th e r  p a tie n ts  in  th e  sa n ita r iu m . H e  in-

s is te d  th a t  h e  h a d  o n ly  o n e  l i f e  in s u ra n c e  p o lic y , w h en  

th o se  in  c h a r g e  o f  h is  a f fa ir s  th o u g h t  th a t  h e  h a d  tw o, 

a n d  h e  w a s  r ig h t  ( S .  C ., pp. 2 3 9 -2 4 0 , 2 4 2 ) .

A s  to  th e  te s t im o n y  o ffe r e d  b y  th e  c a v e a t r ix ,  it  should  

be e s p e c ia lly  n o te d  th a t  th e  sa m e  w itn e s s e s  w h o  testi-

fied  to  th e  h a llu c in a tio n s  a n d  o th e r  a c ts  o n  w h ic h  ap-

p e lla n t re lie s  f r e e ly  a d m itte d  th a t  a t  o th e r  tim es the 

d o c to r  w a s  f u l ly  ca p a b le . G iv in g , th e r e fo r e , the 

g r e a te s t  p o ss ib le  w e ig h t  to  th e ir  e v id e n c e , th e  m o st that 

c a n  be sa id  is  th a t  th e  te s ta to r , w h ile  a t  tim e s in com -

p e te n t, w a s  a t  o th e r  t im e s  f u l ly  co m p e ten t.
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“ In  th is  s itu a tio n  it  b e c o m e s m a n ife s t  th a t  th e  

g r e a te s t  a tte n tio n  m u s t b e  d ire c te d  to  th e  p r o o fs  

o f  h is  c o n d itio n  a t  th e  v e r y  tim e s  w h e n  in s tr u c -

tio n s  w e r e  g iv e n  f o r  th e  p r e p a r a tio n  o f  th e  w ill  

a n d  th e  in s tr u m e n t w a s  e x e c u te d .”

Claffey v . Ledwitch, 5 6  Eq. 3 3 3 , 3 4 7 .

T h e  p r o o fs  o f  th e  te s ta to r ’ s c o n d it io n  a t  th e  v e r y  

tim es w h e n  in s tr u c tio n s  w e r e  g iv e n  a n d  th e  w i l l  e x e -

cuted a re  c le a r  a n d  c o n v in c in g . H e  to ld  M r . R h o m e  

“ that he h a d  n o  u se  f o r  h is  s is te r  ( a p p e lla n t ) ,  h a d  n o t 

seen h e r in  25  o r  30  y e a r s , a n d  th a t  sh e d id  n o t e v e n  

have th e  d e ce n c y  to  c o m e  to' h is  w i f e ’ s fu n e r a l— M rs . 

C o lem an ’ s fu n e r a l. D id  n o t  w a n t  to  h a v e  a n y th in g  to  

do w ith  h e r  o r  to  see  h e r .”  ( S .  € . ,  p. 6 2 .)  H e , h o w -

ever, d ire cte d  M r . R h o m e  to  in c lu d e  in  th e  w i l l  a  b e -

quest to  h e r  o f  $ 10 0 , b e c a u se  “ h e  su p p o se d  h e  w o u ld  

have to .”  ( S .  C ., p. 6 2 .)  H e  to ld  M r . R h o m e  th a t 

he w a n te d  to  g iv e  h is  p r o p e r ty  to  h is  tw o  s is te rs , R o -  

linda an d  A r ie t t a ,  a n d  M r s . W a h l ,  s h a re  a n d  sh a re  

alike, an d  s p e a k in g  o f  M r s . W a h l  s a id  th a t  “ h e w a s  

eng â g e d  to  be m a r r ie d  to  M r s . W a h l  a n d  th a t  sh e a l-

w a ys h ad  b een  a  g r e a t  h e lp . A s  a  m a tte r  o f  fa c t ,  sh e  

had a lw a y s  b een  a  g r e a t  d e a l m o re  h e lp  to  h im  th a n  

any o f  h is  p eo p le , a n d  h e  w a n te d  to  see  th a t  sh e  w a s  

pro p erly  ta k e n  c a re  o f . ”  ( S .  C .,  pp. 6 1 - 6 2 . )  A f t e r  

g iv in g  th ese  in s tr u c tio n s  th e  w i l l  w a s  d ic ta te d  b y  M r . 

Rhom e in  h is  p re se n ce . I t  is  in  e v e r y  re sp e c t r e a s o n -

able an d  b e a rs  o n  its  v e r y  fa c e  e v id e n c e  o f  c a p a c ity . 

Its e igh th  c la u se  is  e s p e c ia lly  d e s ig n e d  to  d is c o u r a g e  a n y  

attem pt to  p r e v e n t  its  p r o b a t e . . A s  a  w h o le  it  s h o w s  

the sam e c o n tr o llin g  p u rp o s e  w h ic h  is  s h o w n  b y  th e  

form er w ill o f  1 9 1 1  ( S .  C ., p. 2 6 7 ) ,  n a m e ly , th e  d e s ire  

to p ro v id e  f o r  h is  s is te rs , R o lin d a  a n d  A r ie t t a ,  a n d  

M rs. W a h l. T h e  a p p e lla n t w a s  n o t th e  r e s id u a r y  le g a -

tee in the 1 9 1 1  w ill ,  n o r  w a s  sh e  d is p la c e d  b y  M r s . 

W ah l in  th e  1 9 1 5  w ill . U n d e r  th e  1 9 1 1  w il l  th e  o n ly  

certain p ro v is io n  m a d e  f o r  h e r  w a s  th e  b e q u e s t o f  o n e  

undred d o lla rs— th e  sa m e  su m  g iv e n  h e r  u n d e r  th e
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1915 w ill . T h e  o th e r  p r o v is io n  f o r  h e r  is  rem o te. In 
n o  e v e n t  w o u ld  sh e  ta k e  a n y th in g  u n til a f t e r  the death 

o f  h e r  s is te rs  A r ie t t a  a n d  R o lin d a , a n d  th e n  o n ly  in 

c a se  M r s . W a h l ,  w h o  w a s  p r e fe r r e d  to h e r , rem arried .

T h e  n e x t  d a y  th e  d o c to r  re tu r n e d  to  M r . R h o m e ’s 

o ffice  a n d  e x e c u te d  th e  w ill. O n  th e  v e r y  sa m e  d a y  that 

it w a s  e x e c u te d  M r . R h o m e  d is c u ss e d  w ith  h im  the 

m a tte r  o f  th e  F r e n c h  su it, a n d  to o k  h im  to  Judge 

T a y l o r ’s  o ffice  to  see  so m e  re ce ip ts  ( S .  C ., p. 6 5 ) . 

M rs . G a r r a b r a n t , th e  o th e r  s u b s c r ib in g  w itn e ss  to  the 

w ill, c o r r o b o r a te s  M r . R h o m e ’ s s ta te m e n t th a t the 

d o c to r  sa id  th a t  h e  h a d  n o t seen  M r s . M c G la th e r y , the 

a p p e lla n t, f o r  m a n y  y e a r s  ; th a t  sh e  d id  n o t c a re  enough 

f o r  h im  to  co m e  to  h is  w i f e ’s fu n e r a l,  a n d  th a t  he w anted  

to  “ re m e m b e r  h e r  in  th e  w il l  so  sh e  w o u ld  n o t b e  able 

to  b r e a k  i t ”  ( S .  C .,  p. 3 4 ) .  H e  a s k e d  M r . R h o m e  about 

th e c h a r g e  f o r  d r a w in g  th e  w il l  a n d  “ w a s  jo l ly in g ”  M rs. 

G a r r a b r a n t  ( a t  t h a t  tim e  M is s  B il ls )  a b o u t h e r  e n g a g e -

m e n t, a n n o u n c e m e n t o f  w h ic h  h a d  a p p e a re d  in  th e  n ew s-

p a p e rs  ( S .  C .,  p . 4 1 ) .  N e ith e r  M r . R h o m e , M rs . G a r-

ra b r a n t, n o r  M r. M o r g a n , w h o  w a s  in  th e  o ffice , sa w  any 

e v id e n c e  o f  in c a p a c ity .

I t  is su b m itte d  th a t  th e  e v id e n c e  s h o w s  co n clu sive ly  

th a t  D r . C o le m a n  w a s  in  fu ll  p o ss e ss io n  o f  h is  m ental 

fa c u lt ie s  a t  v a r io u s  tim e s , b o th  b e fo r e  a n d  a fte r  the 

e x e c u tio n  o f  th e  w ill , a n d  th a t  th e  u n s h a k e n  an d  un-

d isp u te d  te s t im o n y  o f  M r . R h o m e , M r s . G a r r a b r a n t  and 

M r . M o r g a n , a ll d is in te re ste d  w itn e ss e s , as  to  h is  con-

d it io n  a t th e  p re c ise  t im e  w h e n  h e  a c tu a l ly  e x e c u te d  the 

w ill ,  c le a r ly  ju s t if ie s  th e  O r d in a r y  in  h is  fin d in g  and 

o v e rc o m e s  th e  p re su m p tio n  a r is in g  f r o m  th e  fin d in g  o f  

th e  lu n a c y  in q u is it io n  b y  a ff ir m a tiv e ly  p r o v in g  beyond 

a n y  q u e stio n  th e  te s ta m e n ta r y  c a p a c ity  o f  th e  decedent.

T h e  te s t im o n y  as a  w h o le  w a r r a n te d  th e  O r d in a r y  in 

d is p o s in g  o f  th e  m a tte r  w ith o u t  d is c u s s in g  th e  fa c ts  in 

d e ta il. ( S .  € . ,  p. 1 3 .)  H e  sa id  “ to  m y  m in d  it is 

su ffic ien t to  s a y  th a t  th e y  c le a r ly  s h o w  th a t  th e  testato r 

w a s  o f  so u n d  a n d  d is p o s in g  m in d , m e m o r y  a n d  under-
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standing w h e n  h e  e x e c u te d  h is  w il l ,  e tc .”  ( S .  C .,  p.

l O /

W e  su b m it th a t  th e r e  is n o  m e r it  in  th e  a p p e a l a n d  

that the d e cre e  b e lo w  sh o u ld  b e  a ffirm ed .

R e s p e c t fu l ly  su b m itte d ,

W I C O F F  &  F A N N I N G ,

D U R A N D ,  I V I N S  A N D  C A R T O N ,

For Proponents-R espondents.
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New Jersey Court of Errors 

and Appeals

In the Matter 
of

The Application for Probate of 
the Last Will and Testament 
of Frederick L. Coleman, de-
ceased.

B R IE F  IN  F A V O R  OF C A V E A T R IX -  
A P P E L L A N T

S ta te m e n t o f  th e  C ase
%

This appeal is from a decree made by the Hon-
orable Edwin Robert Walker, as Ordinary, and 
entered in the New Jersey Prerogative Court, ad-
mitting the will, dated, October 16th, 1915, of Dr. 
Frederick L. Coleman, to probate.

The decedent was fifty-two years old, and had 
for a long time been an active medical practitioner 
at Asbury Park. That he was a widower, without 
children. That he left him surviving three sis-
ters, two unmarried, who were the proponents

On Appeal 
from
New Jersey 
Prerogative 
Court.
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herein, and Mrs. Ella McGlathery, the caveatrix, 
married and having children. That for several 
years deceased had been friendly with a Mrs. An-
nie E. Wahl, who is mentioned in the 1915 will, 
and takes the place of the caveatrix, Mrs. Ella 
McGlathery, who had been made residuary lega-
tee, under a will of 1911.

That in the early spring of 1915, the doctor had 
a stroke of apoplexy, and that from that time on 
he lost thirty or forty pounds in weight, that his 
physical appearance indicated he was a sick man.

That on November 3d, 1916, an inquisition was 
held at Freehold, and the jury found the deceased 
to have been suffering from paresis, without lucid 
periods for 18 months prior thereto, which would 
have brought the beginning of the paresis to the 
summer of 1915. Will drawn October 16, 1915.

That in January, 1916, the proponents peti-
tioned the Court of Chancery for a receiver, alleg-
ing acts of incompetency, and a receiver was ap-
pointed.

That on January 25th, 1916, two physicians cer-
tified the deceased to be insane, and on January 
27, 1916 the Probate Court, at Stamford, Conn., 
committed the deceased to Dr. Given’s sanitarium 
for the insane, where the doctor died from pare-
sis.

That proponent’s case was not finished when 
the contestant appeared, and asked leave to en-
ter, which was granted by the Court below, on 
condition that the Appellant-Caveatrix might en-
ter but would not be allowed to cross-examine the 
witnesses called up to that time. This refusal on 
the part o f the Court to allow appellant-caveatrix 
to cross-examine was Objected to. That appel-
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lant’s appearance was consented to by the propon-
ents, provided the Court imposed reasonable 
terms.

That subsequently the will of 1915 was admitted 
to probate, and it is from this decree that this ap-
peal is taken.

G rou n d s o f A p p e a l

1. That inasmuch as the deceased had been de-
clared incompetent by a lunacy commission and 
as the will in question was drawn and executed 
during this period of incompetency the propon-
ents did not assume the burden of proof as re-
quired by law.

2. Because there was absolutely no evidence 
upon which the Court below could have predi-
cated its judgment.

3. That in refusing to permit the caveatrix to 
cross-examine proponents’ witnesses, the Court 
below violated a fundamental right of the con 
testants. That this denial of the right to cross-ex-
amine touched the merits of the question.

1. Because the Ordinary erred »in refusing 
to allow the Contestants the right to cress 
examine the proponents’ witness, and ¿n 
doing infringed a substantial, fundamental 
right of the appellant.

At the outset the appellant urges the learned 
«justices considering this case to a careful perusal 
0 Panted record, for > the questions involved 
are purely legal ones, but can only be answered by
reierence to a due consideration of all the testi-
mony.

Taking up the points relied on by the appellant- 
cave^nx m the inverse order the Appellant in-
sists that the decree below should be reversed.

he taking of testimony in this case opens on 
Page oO, with the testimony of J. Otto Rhome, the 
scrivener, who drew the 1915 will, and follows on



with the testimony of Dr. Cotton, pages 70 to 74; 
Martin L. Ferris, 74 to 76; Charles B. Van Cleef, 
76 to 78; Harry Borden, 78 to 79 inclusive; Sam-
uel H. Calvert, 79 to 82; Charles Thompson, 82 
to 84; Harry Bodine, 84 to 85; Herbert Stewart, 
85 to 86 ; Charles Schenck, 86 to 89; Anna Wahl, 
89 to 96.

Thus eleven witnesses were called by the pro-
ponents to probate this will in solemn form, when 
the contestant appeared on the second day’s hear-
ing and alleged fraud by appropriate notice and 
affidavit (see pp. 23 to 27, inclusive). Counter 
affidavits were read by the proponents, when the 
Ordinary below stated that he saw no reason why 
the appellant should not be admitted to be heard. 
The proponent’s then withdrew their objection 
provided the appellant-caveatrix was put upon 
reasonable terms (p. 97, par. 28). That the Ordi-
nary admitted the caveatrix as a party (see p. 
97) :  ‘ * . ’

* ‘ That the testimony already taken shall 
stand without any right on the part of Ella 
McGrlathery, (the appellant-caveatrix) to 
recall the /witnesses for cross-examination. 
From this point on she may participate 
without limitation or restraint.”

That the appellant-caveatrix called the Court’s 
attention to the fact that some of the witnesses 
were still in the court room and ottered to pay 
their witness fees, which was denied.

Counsel for Mrs. McGlathery do not consent to 
the terms and claim the right to cross-examine 
the witnesses already examined (p. 97, pars. 36- 
40).
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The question presented is a clean cut one, and 
resolves itself into two sub-divisions.

(a) Did the learned Ordinary below abuse his 
discretion ?

(b) Did the learned Justice by his refusal of 
the right to cross-examine violate a fundamental 
light of the caveatrix below, which directly af-
fects the merits, of the question and the rights and 
interests of the contesting party?

Now, to-begin with, once the Ordinary decided 
to admit the caveatrix as a party to the proceed-
ing he must have been convinced of the allegations 
of fraud in the caveatrix’s moving papers (pp. 23 
to 28) or he would never have admitted her, but 
aside from this fact, or the fact of any counter 
affidavits having been put in by the proponents, 
the indisputable fact stands out that the propon-
ents consented to the caveatrix being made a 
partyt provided she was put on reasonable terms 
(p. 97, par. 28). Now in admitting the appellant- 
caveatrix she was either entitled to be in or out 
of Court, she was entitled to try her case in full, 
not in part she was entitled to have her day in 

ourt, not a part of it— she was entitled to the 
iundamental and elemental right of every litigant 
o cross-examine the witnesses of the adverse side, 
t the Court in the imposition of “ reasonable 

terms, had imposed costs of the day to be fixed 
or taxed—had required the caveatrix-appellant to 
ave subpoenaed the eleven witnesses called on 
\  hearing at her expense, or some

such ternjs this would have been reasonable.
this order and action of the Court was an ab- 

o ute abuse of discretion and as jsuch is review- 
aDle {btate v. Bassett, 33 N. J. L., 26).
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An appeal lies from a, decree of a chancellor 
awarding costs where it appears there has been 
an arbitrary and clearly erroneous exercise of 
that judicial discretion, by which he is in such 
matters alone controlled {Weiss v. Louisville, Sc., 
7 South (Miss.) 390).

The Court of Appeals will not interfere in mat-
ters of discretion in the Circuit Court, unless that 
discretion is exercised with manifest injustice 
(Saunders v. Outten, 24 Ky (1 J. J. Marsh) 488).

In the case at bar if the Court was exercising 
its discretion it positively worked manifest injus-
tice to the caveatrix as she had no opportunity to 
break down the direct testimony of all the propon-
ents witnesses, who all uniformly testified they 
saw no change in the deceased, when as a matter 
of fact the doctor was a man weighing 240 pounds 
and had fallen away some 30 or 40 pounds in 
weight and talked thick. The crux in the case was,

“ What was the mental condition of the 
deceased on the day he executed his will'?”

This clean cut question, which needed plenty of 
light and the searching scrutiny of cross-examin-
ation, particularly of the «scrivener who drew the 
will and whose testimony was so flattering as to 
cause the Ordinary to ask :

“ Why didn’t you tell that a while ago, 
when you were asked that over and over 
again!”  (p. 66, p. 20) , '

and who admitted on further questioning by the 
Ordinary that in December, 1915, he had heard 
talk around about the doctor being mentally un-
balanced (p. 68, p. 40), and again of the testimony
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of Anna E. Wahl, who was enamoured of the doc-
tor, and who is one of the beneficiaries of the 1915 
will, despite the fact that the witnesses O ’Brien 
and Daley testified without contradiction (pp. 164 
to 194), to having set up all night as a watch for 
Dr. Coleman in his home in the fall of 1915, and 
that Mrs. Wahl was present. I f  the appellant- 
caveatrix had been cross-examined she would have 
been forced to admit this, and the probative force 
of her testimony could have been nullified and her 
whole testimony would have fallen. Likewise, the 
testimony of Mr. Rhome would have fallen.

Next we come to the testimony of Dr. Cotton 
and his whole opinion is based on the testimony 
of Mr. Rhome (p. 72, par. 40; p. 73, pars, 1-10).

This witness having been a medical expert, it 
was of vital importance that the doctor be exam-
ined, that the appellant have an opportunity to in-
terrogate the expert as to whether the fact that 
the doctor in the spring o f 1915,

‘ Mumbled words, was thinner, worked 
more slowly and did not seem to have the 
control of himself he had before, got pre-
scriptions mixed, fell asleep in chair while 
talking. I nudged him and said, Guess I 
will go. He said, ‘ better stay awhile,’ and 
fell asleep again.

“ September, 1915, seemed worse physi-
cally, when talking would wander off, car-
ried revolver. My impression was that 
there was something the matter with him 
mentally”  (see testimony of Stewart Far-
rell pp. 115 to 123).

That in early June, 1915 :

%
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“ That the man over there has new treat-
ments. He lets a man down over there 
about 12 o ’clock every night, and some 
nights a woman and some nights a child. 
That Dr. Coleman said he was a sick man, 
took out a vial of morphine tablets and a 
hypodermic syringe and said that these 
were his best friends. That Dr: Coleman 
said, one night he came home with a knife 
up his sleeve with the full intention 
to kill her (his wife). She chased 
him from room to room and finally 
got him to his lovely bath tub and then he 
gave the knife up. He cried like a baby. 
Denied conversations in toto that he had 
with witness, complained of being sick in 
the head, that witness, who was a trained 
nurse, thought that the doctor had gone 
clean mad”  (see testimony of Martha A. 
Ruth, pp. 125 to 131).

“ That the doctor in September, 1915, 
talked of his hand being palsied from sign-
ing $2,000,000 worth of checks and when 
asked wasn’t he afraid, he said, ‘ All I had 
to do was press a button and I had a regi-
ment of artillery at my command.’ His 
tongue and talk was thick, that the doctor 
had seen 500 patients that morning and it 
was about 10 a. m., when the conversation 
took place”  (see testimony of Dr. Joseph 
Stackhouse, pp. 134 to 142).

Dr. Stackhouse is corroborated in this by the 
testimony of James S. Stephens and they both 
state that Mrs. Wahl was with Dr. Coleman when 
he made these amazing statements. Mrs. Wahl
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never rebutted this testimony. Manifestly if the 
appellant had been allowed to cross-examine Mrs. 
Wahl her testimony would have been broken 
down and her undue influence might have been 
shown.

“  October, 1915, mixed prescriptions.
October, 1915, said he was called up to 

go to Lakewood, took his gun and took trol- 
ley &t 12 o clock and got back to his house 
at 3 o ’clock that morning (there its no trol-
ley from Asbury Park to Lakewood), that 
he conversed in a mumble”  (see testimony 
of Peter S. Weir, pp. 150 to 157).

“ August, 1915, deceased thought his car 
was out of order when it was all right, legs 
were thick”  (see testimony of George Gar- 
rier, pp. 159 to 163).

September, 1915, the doctor claimed he 
had bought a load of puppy dogs with 
short tails, that a man with a black dog was 
always following him. Doctor had failed in 
appearance, cheeks sunk in much thinner, 
walked lame, talked thick—could hardly 
understand him.

“ Late October, 1915. Went to de-
ceased’s home, he was raving, when he 
talked he seemed to wander off. I thought 
he talked funny, a sane person would never 
talk like that, that way. He seemed to me 
that he was out of his mind. He was not 
right. Somebody asked Mrs Wahl if the 
doctor had a gun. She said, He has, but 
)I have taken out the bullets and put in 
blank cartridges”  (isee testimony of Au-
gustus H. O ’Brien, pp. 164 to 174).
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“  October, 1915. Deceased confused 
names of witness’ employees, said, ‘ I have 
to get away from him (referring to a man 
with a black beard), that fellow out there 
is looking for me’ ”  (see testimony of Geo. 
J. Daley, pp. 175 to 191).

From the foregoing brief resumé of evidence it 
can readily be seen that had Dr. Cotton, Otto 
Iihome, Mrs. Wahl, and the other witnesses, been 
cross-examined on this evidence their testimony 
would have been entirely changed or shattered 
beyond recognition.

That to deny the appellant-caveatrix this right 
of cross-examination entirely not only encroached 
upon a fundamental right of hers, but strikes at 
the very kernel of the case and was an abuse of 
discretion, if it was discretionary at all.

The Court in Rowley v. Van B efitìiuysen, 16 
Wend., 370, said in part:

“ The line of separation is not very 
strongly marked between questions which 
are purely of discretionary character and 
those which depend upon some established 
principle of equity jurisprudence. And the 
practice and principles of the Court are so 
intimately connected that it may sometimes 
be difficult to determine whether a particu-
lar order should be regarded as disposing 
of the right of the party or merely regu- 
dating the course of proceeding in the 
cause. ’ ’

American Digest, voi. 2, p. 1191, pars. 559-641.
On par. 559 (La.) :

“ When the law leaves anything to the 
discretion of a Judge, a sound and legal
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discretion is understood, not an arbitrary 
one. In the exercise of this discretion, he 
is as liable to eri as in any other parts of 
his duty, and his errors are equally fatal to 
the suitor. From the exercise of this dis-
cretion an appeal will lie.”

Where an order of Court is within the limits 
of its discretion, it is final and no appeal lies, and 
where the order on its face appears to be partly 
within and partly without and beyond its 
scope of authority, it may be appealed from and 
reversed.

Negrave Bell v. Jones, 10 Md., 322.

But it is the appellai t-caveatrix’s insistment 
that this was not a discretionary matter, but that 
if the Court of Errors and Appeals should feel 
that it is, then it is one of the border line cases 
referred to in the preceding citation, and should 
be resolved in favor of the appellant, as the es-
tate being litigated is worth about $75,000, and the 
rights of a sister are being jeopardized in favor of 
a total stranger—Mrs. Wahl.

This question denying to the appellant the right 
of cross-examination did not give her her full day 
in Court, and involved the merits of the contro-
versy, as a reference to the previous resumé of the 
testimony in the case clearly ¡shows, and hence is 
appealable and reversible.

McMahon v. Davidson, 12 Minn., 357.

A question affecting a substantial right is ap-
pealable, if erroneously decided.

Sheldon v. Williams, 52 Barb., 183.
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An appeal from the General Term lies from a 
decision of a judge at circuit refusing an applica-
tion for a postponement of the trial of a cause 
made upon the ground of absence of a material 
witness. It effects a substantial right and is not 
in the absolute discretion of a judge.

Howard v. Freeman, 3 Abb. Prae.
(N. S.), 292.

The law in this State seems to be well-settled 
in the case of The State v. Wood, 23 N. J. L., p. 
560. Chief Justice Green on page 564 (bottom of 
page 564) of that case, says:

“  Discretion on the other hand, implies 
that in the absence of positive law, or fixed 
rule, the Judge is to decide by his view of 
expediency or of the demands of equity 
and justice.”

Further, on page 565, the Court clearly indi-
cates that an appeal does not lie where a matter 
is discretionary but will lie where a rule of law 
has been violated, for the Court goes on to quote 
the case of Rogers v. Hosack’s Executors, 18 
Wend., 329. The Court of Errors of New York 
held that an appeal would not lie from an order 
of the Chancellor refusing to remove an executor, 
and to appoint a receiver instead. Justice Cowan 
in that case said:

“ I understand the line of authorities to 
stand almost without exception, that to 
warrant a fever sal upon appeal from chan-
cery some definite rule of law or equity 
must appear to have been violated.”

Rowley v. Van Benthuysen, 16 Wend., 
369.

Garr v. Hill, 1 Halst., Ch. Rp., 639.
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It its almost too elemental to require the citation 
of authorities to demonstrate thatil cross-examin-
ation is a right and not a privilege.”  The scope 
and extent of cross-examination may be discre-
tionary but never the initial right to cross-exam-
ine itself.

No man cam: be condemned in our law without 
hearing the witnesses against himself and having 
an opportunity to cross-examine them.

Perrine v. Van Note, 4 N. J. L., 147.
Parker’s Digest, voi. 7, pp. 13. 575.

Cross examination oh matters either directly 
or indirectly in issue, or directly relevant to the 
issue is a matter of right, and itis exclusion is er-
ror. >* V ' ; ’

Prout v. Bernards Co., 32 N. J. L. J., 
336.

Parker ’is Digest, voi. 8, p. 2306.

Points 1 and 2 made by the appellant are insep-
arably interwoven with point 3 in this case and 
the resumé of testimony heretofore referred to 
may be considered in conjunction therewith.

In view of the findings of the Sheriff’s jury, 
the burden of proof shifted in this case clearly to 
the proponents herein, to establish their case by 
a fair preponderance of the evidence.

The appellant therefore respectfully and con-
fidentially submits that the decree admitting the 
1915 will of Dr. Coleman to probate be reversed 
and set aside.

THOMAS HERBERT BROWN,
and C, RUSSELL ROGERS,

Proctors and Of Counsel 
with Appellant.








