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St at e  Bo ar d  o e  Me d ic ae  Exa min ers

OE Npw JERSEY,
Plaintiff,

vs.
Had A. Cu r t is ,

Defendant.

NOTICE OF APPEAL.

To Howard A. Reynolds, Attorney of Defendant:
Take notice that the plaintiff, State Board of Medical 

Examiners of New jersey, appeals to. the. Court of 10 
Errors and Appeals from the whole of the judgment 
entered in this cause, on the following grounds:

1. The Supreme Court affirmed the judgment of the 
District Court of the City of New Brunswick when 
such judgment should have been reversed.

2. The Supreme Court affirmed the judgment of the 
District Court of the City of New Brunswick upon the 
ground that under an act entitled “An act to amend an 
act entitled ‘An act to regulate the practice of medicine 
and surgery, to license physicians and surgeons, and to 20 
punish persons violating the provisions thereof/ ap- im-
proved May twenty-second, one thousand eight hun-
dred and ninety-four,” which amendment was approved 
April twelfth, one thousand nine hundred and fifteen,
the defendant was entitled to a trial by jury.

3. The Supreme Court affirmed the judgment of the 
District Court of the City of New Brunswick upon'the 
ground that in proceedings instituted in district courts 
under an act entitled “An act to amend an act entitled

( 1*)
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‘An act to regulate the practice of medicine and surgery, 
to license physicians and surgeons, and to punish per-
sons violating the provisions thereof/ approved May 
twenty-second, one thousand eight hundred and ninety- 
four,” which amendment was approved April twelfth, 
one thousand nine hundred and fifteen, the provisions 
of section 149 of an act entitled “An act concerning dis-
trict courts (Revision of one thousand eight hundred 
and ninety-eight),” approved June fourteenth, one

10 thousand eight hundred and ninety-eight, and the acts 
amendatory thereof and supplemental thereof (Dis-
trict Court Act so called), should be applied.

4. The Supreme Court affirmed the judgment of the 
District Court of the City of New Brunswick upon the 
ground that the procedure provided for in an act en-
titled “An act to amend an act entitled ‘An act to regu-
late the practice of medicine and surgery, to license 
physicians and surgeons, and to punish persons violat-
ing the provisions thereof/ approved May twenty-sec-

20 ond, one thousand eight hundred and ninety-four,” 
which amendment was approved April twelfth, one 
thousand nine hundred and fifteen, was not summary.

5. The Supreme Court affirmed the judgment of the 
District Court of the City of New Brunswick upon the 
ground that the evidence presented disputed facts suffi-
cient to raise a question of fact to be determined by the 
jury, whereas the evidence raised no material disputed 
questions of fact, and the verdict should have been 
directed for the plaintiff.

30 6. The Supreme Court affirmed the judgment of the
District Court of the City of New Brunswick upon the 
ground that review of proceedings instituted in district 
courts under an act entitled “ An act to amend an act 
entitled ‘An act to amend an act entitled “ An act to 
regulate the practice of medicine and surgery, to license 
physicians and surgeons, and to punish persons violat-
ing the provisions thereof,” approved May twenty-sec-
ond, one thousand eight hundred and ninety-four/ ” ap-
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proved April twelfth, one thousand nine hundred and 
fifteen, should be by certiorari and not by appeal.

7. The judgment of the Supreme Court was in other 
respects erroneous and illegal.

T homas  F. Mc Cr an , 
Attorney-General of New Jersey, 

Attorney of Plaintiff-Appellant.

New  Je r se y  Supr eme  Co u r t .
)  ■£.§

St at e  Bo ar d  o p Me d ic ae  E x -

amin e r s  o p Ne w  Je r se y , 
Plaintiff, 

vs.
Hae  A. Cu r t is ;

1 Defendant,

On Appeal from the 
Judgment of the Dis 
trict Court of the City 
of New Brunswick.

lO

STATE OF THE CASE.

Thomas F. McCran, Attorney-General, Attorney for 
Plaintiff.

Howard A. Reynolds, Attorney for Defendant. 20

St at e  o p Ne w  Je r se y ,
Co unt y o p Ca mde n .

Alexander MacAlister, being duly sworn according 
to law, on his oath says that he is a member of the 
State Board of Medical Examiners of New Jersey, and 
that deponent is informed and believes that during the 
months of August and September, A. D. nineteen hun-
dred and nineteen, at the City of New Brunswick, in 
the county of Middlesex and State of New Jersey, one 
Hal A. Curtis, of the City of New Brunswick, in the 
county of Middlesex and State of New Jersey, did 
violate section ten of an act of the Legislature of the 
State of New Jersey entitled “An act to regulate the



STATS, OS THE CASE.

p r a c t ic e  o f  m e d ic in e  a n d  s u r g e r y , t o  lic e n s e  p h y s ic ia n s  

a n d  s u r g e o n s  a n d  t o  p u n ish  p e rs o n s  v io la t in g  th e  p ro -

v is io n s  t h e r e o f ,”  a p p r o v e d  M a y  tw e n ty -s e c o n d , one 

th o u s a n d  e ig h t  h u n d r e d  a n d  n in e ty - fo u r , as s a id  section  

te n  w a s  a m e n d e d  b y  a c t  a p p r o v e d  A p r i l  t w e lf t h ,  one 

th o u s a n d  n in e  h u n d re d  a n d  fifte e n , in  th e  fo llo w in g  

re sp e ct, t o  w i t : th a t  th e  sa id  H a l  A .  C u r t is ,  a t  th e  tim e 

a n d  p la c e  a fo r e s a id , d id  co m m e n c e  a n d  c o n tin u e  the 

p r a c t ic e  o f  m e d ic in e  a n d  s u r g e r y  - w ith o u t  f irs t  h a v in g  

10 o b ta in e d  a n d  filed  a  lic e n s e  f o r  su c h  p r a c t ic e  issu e d  by 

th e  S ta te  B o a r d  o f  M e d ic a l E x a m in e r s  o f  N e w  Jersey , 

a s  p r o v id e d  f o r  u n d e r  th e  p r o v is io n s , o f  sa id  a ct, and 

w ith o u t  b e in g  lic e n se d  f o r  su c h  p r a c t ic e  in  th e  S ta te  

o f  N e w  J e r s e y  in  a n y  o th e r  w a y  o r  m a n n e r , in  that 

th e  s a id  H a l  A .  C u r t is ,  a t  th e  t im e  a n d  p la c e  a fo re s a id , 

d id  h o ld  h im s e lf  o u t  as b e in g  a b le  t o  d ia g n o s e , treat, 

o p e ra te  a n d  p r e s c r ib e  f o r  h u m a n  d is e a s e s , p a in s  and 

p h y s ic a l c o n d itio n s , th e  n a m e s  o f  w h ic h  a r e  u n k n o w n  to 

d e p o n e n t, a n d  d id  a t  th e  tim e, a n d  p la c e  a fo r e s a id , treat 

20 a n d  p r e s c r ib e  fo r  th e  "sam e b y  m e a n s  o i  a  m e d ic in e , the 

in g r e d ie n ts  o f  w h ic h  a re  u n k n o w n  to  d e p o n e n t, a ll o f  

w h ic h  is  c o n t r a r y  to  a n d  in  v io la t io n  o f  sa id  se c tio n  ten 

o f  s a id  a c t  a n d  a g a in s t  th e  fo r m  o f  sa id  s ta tu te .

D e p o n e n t  t h e r e fo r e  s a y s  th a t  th e  sa id  H a l  lA. C u rtis  

h a s  in c u r re d  th e  p e n a lty  o f  t w o  h u n d r e d  d o lla r s  pre-

sc r ib e d  b y  se c tio n  te n  o f  th e  a c t  a b o v e  m e n tio n e d , as 

su c h  se c tio n  w a s  a m e n d e d  as- a fo r e s a id , f o r  th e  a fo r e -

sa id  v io la t io n , a n d  p r a y s  th a t  th e  sa id  H a l  A .  C u rtis  

m a y  b e a p p re h e n d e d  a n d  d e a lt  w it h  a c c o r d in g  t o  la w . 

3 0  A e Ex a n d e r  M a c A e i s t e r .
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S w o r n  a n d  s u b s c r ib e d  b e fo r e  m e  th is  2 0 th  d a y  o f  

Septem ber, A .D .  n in e te e n  h u n d re d  a n d  n in e tee n .

Howard  E. T r u a x ,
Deputy County C.lerk.

M id d le s e x  C o u n ty , . w — T h e  S t a t e  o f  N e w  J e r s e y  to  

a n d  C o n s ta b le  o f  th e  C o u n ty  o f  M id d le s e x , 

[se ae .] o r  t o  th e  S e r g e a n t - a t - A r m s  o f  th e  D is t r ic t  

C o u r t  o f  th e  C i t y  o f  N e w  B r u n s w ic k . 

W h e r e as , P r o o f  h a s  b e en  m a d e  b e fo r e  m e  u n d e r  10 
oath th a t d u r in g  th e  m o n th s  o f  A u g u s t  a n d  S e p te m b e r .

A . D . n in e te e n  h u n d r e d  a n d  n in e te e n , a t  th e  C i t y  o f  

N ew  B r u n s w ic k , in  th e  C o u n t y  o f  M id d le s e x  a n d  S t a t e  

o f N e w  J e r s e y , o n e  H a l  A .  C u r t is ,  o f  th e  C i t y  o f  N e w  

B ru n sw ick , in  th e  C o u n t y  o f  M id d le s e x  a n d  S t a t e  o f  

N ew  J e r s e y , d id  v io la te  th e  te n th  se c tio n  o f  a n  a c t  o f  

the L e g is la tu r e  o f  th e  S t a t e  o f  N e w  J e r s e y  e n tit le d  “ A n  

act to  r e g u la te  th e  p r a c t ic e  o f  m e d ic in e  a n d  s u r g e r y , t o  

license p h y s ic ia n s  a n d  s u r g e o n s  a n d  to  p u n ish  p e rs o n s  

v io latin g  th e  p r o v is io n s  t h e r e o f ,”  a p p r o v e d  M a y  t w e n t y -  20 
second, o n e  th o u s a n d  e ig h t  h u n d r e d  a n d  n in e ty - fo u r , 

as said se c tio n  te n  w a s  a m e n d e d  b y  a c t  a p p r o v e d  A p r i l  

tw elfth , o n e  th o u s a n d  n in e  h u n d r e d  a n d  f i f te e n , in  th a t  

the said  H a l  A .  C u r t is ,  a t  th e  tim e  a n d  p la c e  a fo r e s a id ,  

did co m m e n ce  a n d  c o n tin u e  th e  p r a c t ic e  o f  m e d ic in e  

and s u r g e r y  w ith o u t  firs t  h a v in g  o b ta in e d  a n d  file d  a  

license f o r  su ch  p r a c t ic e , issu e d  b y  th e  S t a t e  B o a r d  o f  

M edical E x a m in e r s  o f  N e w  J e r s e y , a s  p r o v id e d  f o r  

under th e  p r o v is io n s  o f  sa id  a c t, a n d  w ith o u t  b e in g  

licensed f o r  su c h  p r a c t ic e  in  th e  S ta te  o f  N e w  J e r s e y  30 
in an y o th e r  m a n n e r  o r  w a y ,  in  th a t  th e  s a id  d e fe n d a n t , 

at the tim e  a n d  p la c e  a fo r e s a id ,  d id  h o ld  h im s e lf  o u t  a s  

being ab le  to  d ia g n o s e , tr e a t , o p e r a te  a n d  p r e s c r ib e  f o r  

human d ise a se s , p a in s  a n d  p h y s ic a l c o n d it io n s , th e  

names o f  w h ic h  a r e  u n k n o w n , a n d  d id , a t  th e  tim e  a n d  

place a fo r e s a id , t r e a t  a n d  p r e s c r ib e  f o r  th e  sa m e  b y  

means o f  m e d ic in e , th e  in g r e d ie n ts  o f  w h ic h  a r e  u n -

known, a ll o f  w h ic h  is  c o n t r a r y  to  a n d  in  v io la t io n  o f
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sa id  se c tio n  te n  o f  s a id  a c t  a n d  a g a in s t  th e  fo r m  o f  said 

s ta tu te .
Y o u  a r e  h e r e b y  c o m m a n d e d  to  ta k e  th e  b o d y  o f  the 

sa id  H a l  A .  C u r t is  s o  th a t  y o u  h a v e  h im  fo r th w ith  

b e fo r e  th e  D is t r ic t  C o u r t  o f  t h e  C i t y  o f  N e w  B ru n s-

w ic k  a t  th e  C o u r t  H o u s e  in  s a id  C i t y  o f  N e w  B r u n s -

w ic k , in  th e  C o u n t y  o f  M id d le s e x  a n d  S ta te  o f  N e w  

J e r s e y , t o  a n s w e r  u n to  th e  S t a t e  B o a r d  o f  M e d ic a l E x -

a m in e r s  o f  N e w  J e r s e y , w h o  s u e  f o r  o n e  p e n a lty  o f 

10 t w o  h u n d r e d  d o lla r s  f o r  th e  a fo r e s a id  v io la t io n , and 

th a t  th e  s a id  d e fe n d a n t  m a y  b e d e a lt  w it h  a c c o r d in g  to 

la w .
Ra ymo n d  J. St af f o r d ,

Clerk.

W itn e s s ,  F r e e m a n  W o o d b r id g e ,  E s q u ir e ,  J u d g e  o f 

t h e  D is t r ic t  C o u r t  o f  th e  C i t y  o f  N e w  B r u n s w ic k , this 

tw e n ty - th ir d  d a y  o f  S e p te m b e r , A .  D . n in e te e n  h un dred  

a n d  n in e tee n .

N o . 10 7 9 4 .

In  t h e  D is t r ic t  Co ur t  o e  t h e  Cit y  o e  Ne w  Br uns -
w ic k .

St a t e  o e  Ne w  Je r se y, VI ss.Co u n t y  o e  M iddeESEx , J

Sta te  Bo ar d  o f  Me dic ae  Ex a m -
in e rs  o e  Ne w  Je r se y,

80 Plaintiff,
vs.

H ae  A .  Cur tis ,
Defendant.

A t t o r n e y  o f  P la in t if f ,  T h o m a s  M c C r a n  ; H o w a r d  A . 

R e y n o ld s , A t t o r n e y  o f  D e fe n d a n t .

A  w a r r a n t  w a s  issu e d  in  th e  a b o v e -s ta te d  ca u se  Sep-

te m b e r  2 3 d , A .  D . 1 9 1 9 , re tu r n a b le  fo r th w ith .

In  a c t io n  upon 

.c o m p la in t. 

De ma n d .
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I se rv e d  th e  w ith in  w a r r a n t  b y  h a v in g  th e  b o d y  o f  th e  

d efen d an t d e liv e r e d  to  th e  D is t r ic t  C o u r t  a s  w ith in  I 
am co m m a n d ed .

Jo h n  J. Ha r k in s , 
Sergeant-at-A rms of the District 

Court of the City of New Bruns-
wick.

S e p te m b e r 2 3 d , A .  D. 1919. T h e  d e fe n d a n t , o n  h is  

appearance b e fo r e  th e  C le r k , p le a d e d  n o t  g u il t y ,  a n d  

deposited $ 4 0 0 .0 0  c a s h  in  lie u  o f  b o n d  t o  s e c u re  p a y -

ment o f  p e n a lty  a n d  f o r  h is  a p p e a re n c e  in  C o u r t  O c t o -

ber 13th .
O cto b e r  10 th . D e f e n d a n t  filed  d e m a n d  fo r  ju r y .

O cto b er 13 th . T h is  c a u s e  a d jo u r n e d  u n til O c to b e r  

20th, w ith o u t  w a iv e r  o f  a n y  r ig h t s  o f  e ith e r  p a r ty . O c -

tober 20th, a d jo u r n e d  u n til  O c to b e r  2 7 th .

O cto b e r  2 4 th . V e n ir e  issu e d  a n d  g iv e n  t o  J o h n  J . 20 
H arkin s to  se rv e . O c to b e r  2 7 th , th e  s e r g e a n t-a t-a r m s  

returned th e  v e n ir e  w ith  a  ju r y  o f  t w e lv e  m en . T h e  

case w a s th en  a d jo u r n e d  u n til N o v e m b e r  3^» to  N o v e m -

ber 10th, to  N o v e m b e r  1 7 th .
N o v e m b e r 1 7 th . T h is  c a u se  w a s  c a lle d  a t  te n  o  c lo c k

in the fo re n o o n .
P la in tiff  a p p e a re d  b y  G r o v e r  C . R ic h m a n  a n d  A l f r e d

S. M a rch , a tto rn e y s .
D e fe n d a n t a p p e a re d  w ith  C h a r le s  T .  C o w e n h o v e n  a n d  

H o w a rd  A .  R e y n o ld s , a t to r n e y s . 30
Joh n  J. H a r k in s  re tu r n e d  th e  v e n ir e  w it h  th e  f o l lo w -

ing n am ed  p e rso n s  t o  s e r v e  a s  ju r o r s  : P a t r ic k  B y r n e s , 

A n d re w  Z a h n , J r ., G e o r g e  W ill ia m s o n , W il l ia m  M c -

G overn , F r a n k  A u te n , J o h n  W ie g e l ,  J o s e p h  D o w d e ll ,  

G eo rge  P a r e n t, F r a n k  H o ld e n , J o h n  G o u r le y  a n d  J a c o b  

H o a g la n d .

G e o rg e  Z ie g le r  w a s  s w o r n  a s  o ffic ia l s te n o g r a p h e r . 

A tto r n e y s  f o r  th e  d e fe n d a n t  o b je c te d  to  th e  fo r m  o f  

com plaint. O b je c t io n  o v e r r u le d .
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T h e  p la in t i f f ’s  a t to r n e y  o b je c te d  to  a  t r ia l  b y  ju ry . 

T h e  C o u r t  o v e r r u le d  th e  o b je c t io n .

T h e  j u r y  b e in g 1 s a t is fa c t o r y , th e y  w e r e  d u ly  sw orn 
a c c o r d in  o r ¿ o  la w ̂ * J

F r a n k  G o ld e n , M ic h a e l S w e e n e y , R o d n e y  V o s e ,  R ich -

a r d  V o s e ,  D r . H e r b e r t  N a f e y ,  N o r m a n  M . F o u r n ty , 

G e o r g e  C . B e d fo r d ,  R o s e  M a lo u f  a n d  H e le n  V o o rh e e s  

w e r e  s w o r n  a n d  g a v e  te s t im o n y  o n  th e  p a r t  o f  th e  plain-

tiff .

10 E r n e s t  L it t le  w a s  s w o r n  b u t w a s  w it h d r a w n  w ith ou t 

g i v i n g  te s tim o n y .

P la in t i f f  o ffe r e d  in  e v id e n c e  tw o  b o ttle s  m a r k e d  Ex. 
P - i  a n d  E x .  P -2 .

P la in t i f f  re sts .

H a l  A .  C u r t is  w a s  s w o r n  a n d  g a v e  te s t im o n y  on  the 

p a r t  o f  th e  d e fe n d a n t.

Defendant rests.
T h e  p la in t i f f ’ s a t to r n e y  th e n  m o v e d  f o r  a  directed 

v e r d ic t .  M o tio n  d en ied .

20  A f t e r  h e a r in g  a r g u m e n t  b y  th e  r e s p e c tiv e  a ttorn eys, 

a n d  a  c h a r g e  b y  th e  C o u r t ,  th e  j u r y  r e t ir e d  in  fa v o r  of 

J o h n  J. H a r k in s , th e  s e r g e a n t-a t-a r m s , a f t e r  h e  h a d  been 

d u ly  s w o r n  to  a tte n d  th e m . S u b s e q u e n tly , th e y  returned 

a n d  a n n o u n c e d  th e y  fo u n d  th e  d e fe n d a n t  n o t guilty. 

J u d g m e n t  fo r  th e  sa id  d e fe n d a n t  is th e r e u p o n  rendered.

P la i n t i f f ’ s c o s ts —

W a r r a n t ,  $ 2 .3 5 .

M ile a g e , $ 0 .10 .

L is t in g ,  $ 1 .5 0 .

30 W it n e s s e s ’ fe e , $ 5.00 .

D e f e n d a n t ’ s co sts—

J u r y  “ n o t s w o r n ,”  $ 6 .7 5 .

J u r y  s w o r n , $ 1 1 .7 5 .

D e c e m b e r  1s t, 1 9 1 9 , p la in t if f  file d  n o tic e  o n  appeal.

I , R a y m o n d  J. S t a f fo r d ,  C le r k  o f  th e  D is tr ic t  Court 

o f  th e  C i t y  o f  N e w  B r u n s w ic k , d o  h e r e b y  c e r t i f y  that 

the a b o v e  is  a  tr u e  a n d  c o r r e c t  tr a n s c r ip t  o f  th e docket 

in  th e  a b o v e  ca u se .

[e . s .] Ra y mo n d  J, St aeeo r d ,
Clerk,
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Ne w  Br u n s w ic k  Dis t r ic t  Court .

St at e  Bo ar d op Me d ic ae  Ex a min e r s  : 
op Ne w  Je r se y,

Plaintiff, . 
vs.

Hae  A .  Cur tis ,
Defendant.

T r a n s c r ip t  o f  s te n o g r a p h e r ’ s n o te s  o f  e v id e n c e  in  th e  10 
ab o ve-en titled  ca u se , ta k e n  b e fo r e  H o n . F r e e m a n  W o o d -  

bridge, D is t r ic t  C o u r t  J u d g e , a n d  a  ju r y ,  a t  th e  M id d le -

sex C o u n ty  C o u r t  H o u s e , in  th e  c it y  o f  N e w  B r u n s w ic k ,

N ew  J e rs e y , o n  th e  s e v e n te e n th  d a y  o f  N o v e m b e r , A .  D .

1919, at 10:45 A. M.
A p p e a ra n c e s— G r o v e r  C . R ic h m a n , E s q .,  r e p r e s e n tin g  

T h o m as F .  M c C r a n , E s q .,  A t t o r n e y - G e n e r a l ;  A l f r e d

S. M a rch , E s q .,  r e p r e s e n t in g  M id d le s e x  C o u n t y  M e d ic a l 

A s so c ia tio n ; C h a r le s  T .  C o w e n h o v e n , E s q . ;  H o w a r d  

A . R e y n o ld s , E s q .,  r e p r e s e n t in g  th e  d e fe n d a n t. 20

M r. R e y n o ld s — I m a k e  o b je c t io n  to  th e  c o m p la in t  

filed in  th is  se ctio n , a n d  I  m o v e  to  d is m is s  th e  c o m p la in t  

on the g r o u n d  th a t  it  d o e s  n o t se t u p  a  le g a l  g r o u n d  o r  

cause o f  a c tio n . I n  th e  d e m a n d  fo r  a  j u r y  p r e s e n ta tio n  

was m ade th a t  th e  d e fe n d a n t  d id  n o t w a iv e  o r  e x p r e s s ly  

reserve th e  r ig h t  to  o b je c t  to  th e  c o m p la in t  u p o n  th e  

very  g ro u n d  th a t  I  h a v e  n o w  sta te d . T h e  b a s is  o f  m y  

objection  to  th e  c o m p la in t  is t h i s :—

T h e  C o u r t— I t  w a s  u n d e r s to o d , I  th in k , w it h o u t  d is -  30 
pute, th a t a ll a d jo u r n m e n ts  w e r e  s u b je c t  to  a ll  o b je c -

tions w h ic h  m ig h t  h a v e  b e en  m a d e  o n  th e  f ir s t  d a y .

M r. R ic h m a n — T h a t  is  c o r r e c t.

M r. R e y n o ld s — I f  y o u r  H o n o r  w i l l  fo l lo w  th e  c o m -

plaint as filed, th e  A t t o r n e y - G e n e r a l ’s o ffic e  seem s to  

have fo llo w e d  o u t th e  te rm s  o f  th e  A c t  o f  1 9 1 5  p r e s c r ib -

in g  w h a t c h a r a c te r iz e  th e  p r a c t ic e  o f  m e d ic in e  a n d  s u r -

g e ry  in th e  S ta te  o f  N e w  J e r s e y , a n d  c e r ta in  a c ts  w e r e
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th e r e  se t fo r t h  in  th e  c o m p la in t, a n d  I  c la im , th e re fo re , 

th a t  th e  c o m p la in t  d o e s  n o t se t o u t  a  fu ll ,  ju s t  a n d  leg a l 

c a u se  o f  a c tio n .

T h e  C o u r t — In  w h a t  re sp e c ts  ?

M r . R e y n o ld s — T h e  la w  o f  18 8 0 , w h ic h  is  the 

p r im a r y  la w  r e g u la t in g  th e  p r a c t ic e  o f  m e d ic in e  and 

s u r g e r y , w h ic h  is  s t ill  e x is t in g , p r o v id e s  th a t  e v e ry  

p e rs o n  p r a c t ic in g  m e d ic in e  a n d  s u r g e r y  in  th e  S ta te  o f 

N e w  J e r s e y , f o r  a  fe e , o r  f o r  a  g a in  o r  le w a r d  shall 

10 r e c e iv e  a  d ip lo m a  fr o m  a  m e d ic a l c o lle g e  o r  a  m ed ical 

s o c ie ty . In  18 9 4  th e  la w  w a s  a m e n d e d  so  th a t  th e  q u a li-

f ic a tio n  w a s  a  lic e n s e  f r o m  th e  S t a t e  B o a r d  o f  M e d ica l 

E x a m in e r s .  T h a t  c o n tin u e d  u n til th e  la w  o f  19 15 . 

T h e  la w  o f  1 9 1 5 ,  u n d e r  w h ic h  th is  c o m p la in t  is  d raw n , 

sp ecifie s  in  n e w  te rm s  w h a t  c o n s titu te s  th e  p ra c tic e  o f 

m e d ic in e  a n d  s u r g e r y . M y  c o n te n tio n  th a t  th e  la w  o f 

18 8 0  is  s till  e x is te n t , th a t  i t  h a s  n o t b e e n  re p e a le d , that 

it  h a s  n o t b e en  a m e n d e d  d ir e c t ly  o r  b y  im p lic a tio n , and 

th a t  b e in g  so , a n d  it  is n e c e s s a r y  to  se t fo r t h  in  the 

2 0  c o m p la in t  th a t  th e  d e fe n d a n t— a s s u m in g  th a t  th e  a ct set 

fo r t h  in  th e  c o m p la in t  w e r e  tr u e — w o u ld  d o  th is  fo r 

g a in  o r  f o r  fe e  o r  f o r  r e w a r d . A n d  th e r e fo r e  I say 

th e re  h a s  b e en  n o  c o m p lia n c e  w it h  th e  a c t  a n d , th ere-

fo r e ,  th e  c o m p la in t  is  in su ffic ie n t.

I t  is  r e c o g n iz e d  th a t  in  a  p e n a l a c t io n  e v e r y  essential 

fa c t  m u s t be  se t fo r t h  in  th e  c o m p la in t. N o w ,  th e  third 

s e c tio n  o f  th e  A c t  o f  18 8 0 — m in d  y o u , th is  a c t  h a s  never 

b e en  re p e a le d , i t  is  s till  th e r e  o n  th e  s ta tu te  b o o k s—  

p r o v id e s  th a t  i f  a  p e rso n  is  n o t lic e n s e d  u n d e r  th e  act 

30 th e y  c a n n o t  r e c o v e r  f o r  a n y  fe e s  f o r  s e r v ic e s  rendered. 

T h a t  th ir d  se c tio n  is  s t ill  th e re . T h e  f ir s t  se c tio n  is still 

th e re . T h e  se c o n d  s e c tio n  h a s  b e en  a m e n d e d , so  fa r  as 

th e  m is d e m e a n o r  p a r t  o f  it  is  c o n c e rn e d . Now, w hat 

a r e  w e  g o in g  to  d o  w it h  th e  A c t  o f  18 8 0  ?

The Court— This is not a proceeding for a misde-
meanor. This is a proceeding for a penalty.

M r . R e y n o ld s — I u n d e r s ta n d  th a t. I t  m a d e  it  u n law -

fu l  u n d e r  th e  A c t  o f  18 8 0  f o r  a n y o n e  to  practice for
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gain or reward, to practice medicine and surgery. And 
beyond that— that was the declaration of the act. The 
second section of the act made it a misdemeanor. The 
third section of the act provided no fees could be re-
covered in case of services, where that qualification did 
not exist. A s I say, the A ct of 18 9 4  changed the quali-
fication. The A ct of 1 9 1 5  defined what the practice of 
medicine and surgery consisted of. Under the A ct of 
1880 there was no declaration, there was no definition, 
there was no determination of what constituted the prac- 10 
tice of medicine. They have amplified the A ct of 18 8 0  

in the subsequent A ct of 1 9 1 5 .  But the fact is, the point 
as to gain, fee, or reward still abides. Now, if  your 
Honor will turn to the Compiled Statutes you will see 
there the Act of 18 8 0  still remains there. There has 
been no repeal of it. I f  there has been no repeal of it, 
it could only be overcome by amendment. Now, has 
it been amended ? I say it has not been amended in that 
particular, and not having been amended in that par-
ticular it still stands, and the complaint must set forth, 20 
under the Act of 18 8 0— or any violation here must be 
accompanied by a statement of the act that whatever 
was done was done for gain, fee, or reward.

The Court— I should not think that would be the pur-
pose of the Act of 1915* In the first place, as I remem-
ber the Act of 1915, it was an act intended to cover the 
whole subject matter. Is that correct?

Mr. Richman— A  revision.
The Court— A  revision of the whole subject matter 

and, therefore, it would repeal by implication, under the 30 
decisions, all former acts or statutes. I should be very 
much surprised— I am not saying it is not so— I would 
be very much surprised to find that the illegal practice of 
medicine in New Jersey nowadays depended upon the 
matter of reward, fee, or gain. I think that the act is 
rather police regulation directed to the general health, 
and I do not believe that I can go out and practice medi-
cine. and diagnose the cases, purely from philanthropic 

?  M N
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motives, no matter how good they are, and render m y 

services gratuitously. I should not think that is so. 
W hat have you to say about the proposition?

Mr. Richman— I think your Honor is correct in the 
matter. The A ct of 1915 is the law with respect to the 
practice of medicine to-day. That is the law which is 
alleged in the complaint, and not only the section re-
ferred to, but the language of the definition as speci-
fied in the act itself is recited in the complaint. There is 

10 no mention in the law of 1915 of any reward or fee to 
be collected by the defendant. It merely says, in the 
language of the statute, “ Diagnose, treat, or prescribe. 
It may be gratuitously.

The Court— It may be from the very best of motives.
M r . R ic h m a n — Y e s .  In  o th e r  w o r d s , u n d e r  th e  A c t  of 

1 9 1 5 ,  th a t  fe a tu r e  o f  th e  A c t  o f  18 8 0  h a s  b e en  om itted, 

le f t  o u t, a n d  it  b e in g  th e  la te r  e n a c tm e n t, o f  co u rse , by 

im p lic a tio n , it  re p e a ls .

The Court— Am  I right in supposing that the Act of 

20 1915 was a revision of the whole subject matter, or 
was it an amendment o f separate sections?

M r . R ic h m a n — T h e  A c t  o f  1915 w a s  a n  am endm ent 

to  th e  la w  o f  18 9 4 , w h ic h  w a s  a  r e v is io n  o f  th e  subject 

m a tte r .
T h e  C o u r t — T h e  la w  o f  1 8 9 4  w a s  a  r e v is io n  o f  the

w h o le -s u b je c t  m a tte r ?

M r . R ic h m a n — T h a t  is  as I  u n d e r s ta n d  it.

The Court— I will overrule the objection.
M r . R e y n o ld s — P r a y s  e x c e p t io n .

30 The Court— Exception w ill  be noted. It is not neces-
sary to note exceptions, but you can note an exception.

E x c e p t io n  a llo w e d . S e a le d  a c c o r d in g ly .

Judge.
M r . R e y n o ld s — A  d e m a n d  f o r  j u r y  h a s  b e en  filed in 

th is  a c t io n  a n d  I  n o w  a s k  th a t  th e  j u r y  b e  re tu rn ed  to 

t r y  th e  a c tio n .
Mr. Richman— The State objects to a jury in this case 

on the ground that the defendant is not entitled to a jury
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in a proceeding under this statute. The act itself pro-
vides that— Section io  provides: “ Such process shall 
state what provision of law was alleged to have been 
violated by the defendant or defendants, and on the 
return of such process, or at any time to which the trial 
shall be adjourned, the said court shall proceed in a sum-
mary manner to hear testimony and to determine judg-
ment in the matter without the filing of any pleading 
for the plaintiff for the recovery of such penalty as—

The Court— Not to interrupt you, has not the Su- 10 
preme Court decided that they are entitled to' a jury, in 
a recent case?

Mr. Richman— I do not think so. The Supreme 
Court has decided in the construction o f that character 
of the statutory provisions, namely, where the statute 
provides that the trial shall be had in a summary man-
ner, our court has held, in a long line of decisions, that 
that means without a trial by jury. Our Supreme 
Court in the case of— a very recent case— State vs. 
Lakewood Market Company, 84 New Jersey Law, page 20 
512—

The Court— Is that the opinion by Justice Swayze?
Mr. Richman— That is the opinion, by Justice Trench- 

ard. That was the provision in the fish and game law 
and it is identical with the statute here; and there the 
Court, after citing a long line of cases, in which the 
question of trial by jury was raised, held that the de-
fendant was not entitled to a trial by jury.

The Court— In that case they held he would have 
been entitled to a jury if he had asked for it? j j q

Mr. Richman— No, sir. In 90 New Jersey Law, I 
do not remember the page, is a case which I think your 
Honor refers to. In that case there was no demand for 
the jury, there was no jury in the case, and the Court—
I just do not remember who delivered the opinion—

The Court— Swayze, I think.
Mr. Richman— I think your Honor is correct. W ith-

out discussing the cases, where it held that trial by jury
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is not permissible in summary proceedings, not even 
referring to them at all, merely says off-handed, it 
seems to me, that if a jury have been demanded he 
would have been entitled to it. Now, it seems to me 
that that certainly is not entitled to the same merit, 
even though it may be a later decision, as a case of the 
Supreme Court where the proposition has been squarely 
raised, been squarely discussed and squarely decided. 
Clearly if the term dictum, should be applied to a case, 

10 it should be applied in 90 New Jersey Law. It was not 
before the court. Ahd how could the Court say, by 
mere dictum, that if  a demand had been made the de-
fendant would have been entitled to it, in face of the 
direct decision of the Supreme Court to the contrary? 
In 90 New Jersey Law that case was State Board vs. 
Lowrie.

Mr. Justice Parker in the case of Parker Brothers, 20 
Vroom, page 600, in construing a similar clause in the 
act entitled “ A n  act to prevent deception in the sale of 

20 oleomargarine” (reading), held that the right of trial 
by jury does not exist; and after following somewhat 
the phraseology of Mr. Justice Depue in a former case, 
cites a number of cases in which that same proposition 

' i.\ held.
And then in a case of State, Richard H. Shivers, Pros-- 

ecutor, vs. IVillia/m K. Newton, 16 Vroom, page 469» 
which was a prosecution under the act to prevent adul-
teration, and regulating the sale of milk, Mr. Justice 
Reed, in passing upon the same question, held “the last 

80 of the constitutional objections to the act is that it 
makes no provision for a trial by jury. The law has so 
frequently been stated to the effect that the enforcement 
of regulations of the kind included within the statute 
by summary proceedings before a magistrate alone, was 
not within the constitutional guaranty o f trial by jury,

. that I think further remark would be improper.”
Then we have the case of State vs. Lakewood Market 

Company, to which I have already referred in 84 Law,



TRANSCRIPT OP PVIDPNCP. 13

page 5 1 2, in  w h ic h  M r . J u s t ic e  T r e n c h a r d  d e liv e r s  th e  

opinion o f  th e  c o u r t  a n d  d is c u s s e s  it  in  fu ll .

A n d  th e n  co m es, in  sp ite  o f ,  i t  se e m s to  m e, th e  

settled la w  o f  th e  S ta te  o f  N e w  J e r s e y  th a t  a  t r ia l  b y  

jury is n o t— th e  d e fe n d a n t  is n o t  e n tit le d  t o  a  t r ia l  b y  

ju ry  w h e re  th e  a c t  p r o v id e s  f o r  a  s u m m a r y  p r o c e e d -

ing's, I s a y  in  sp ite  o f  th a t  it  se e m s t o  h a v e  b e c o m e  a  

settled la w , w e  c o m e  t o  9 0  L a w ,  w h e r e  a  j u r y  w a s  n o t 

dem anded, a n d  w h e r e  th e  issu e  w a s  n o t r a is e d  in  th e  

trial o f  th e  c a se  a t  a ll, a n d  t o  q u o te  m e r e ly  o f f- h a n d e d ly  10 
says i f  a  ju r y  h a d  b e e n  d e m a n d e d  h e  w o u ld  h a v e  b e e n  

entitled to  it. I t  se e m s to  m e  th a t  is  p u re  d ic tu m  a n d  

is not c o n tr o llin g  u p o n  th is  c o u r t  in  th is  ca se . T h e r e -

fo re  I o b je c t  to  a  j u r y  in  th is  c a s e  f o r  th r e e  re a s o n s  :

1. T h e  L e g is la tu r e , in  p la in  la n g u a g e , p r o v id e d  f o r  

and in ten d ed  th a t  th e  ju d g e  o f  th e  c o u r t  s h o u ld  d is p o se  

o f the case  b y  u s in g  th e  te rm  “ s u m m a r y .”

2. H a d  th e  L e g is la t u r e  in te n d e d  t o  c o n fe r  th e  r ig h t  

o f tr ia l b y  ju r y  th e y  w o u ld  h a v e  e x p r e s s e d  th is  r ig h t  in

the act its e lf ,  in  v ie w  o f  th e  n u m e r o u s  d e c is io n s  o f  o u r  20 
courts to  th e  c o n tr a ry .

3. T h e  d e p r iv a tio n  o f  a  r ig h t  o f  t r ia l  b y  j u r y  is  n o t in  

v io la tio n  o f  S e c t io n  7  o f  A r t ic le  I  o f  th e  C o n s t it u t io n  o f  

the S ta te  o f  N e w  J e r s e y  o f  18 4 4 .

It seem s t o  m e th a t  to  p e rm it  a  j u r y  in  th is  c a s e , w h e r e  

the L e g is la tu r e  h a s  s a id  to  y o u r  H o n o r  y o u  s h a ll t r y  

this case in  a  s u m m a r y  m a n n e r , is  c o n t r a r y  t o  la w  a n d  

should n o t be a llo w e d .

T h e  C o u r t— I th in k  th a t  th e  c a se  o f  L o w r ie  v s . the  

State B oard o f  D en tistry , 9 0  N e w  J ersey  L a w , p a ge  54> 30 
is b in d in g  u p o n  m e. T h e r e  th e  S u p r e m e  C o u r t ,  in  its  d e -

cision, q u ite  c le a r ly  d is t in g u is h e d  b e tw e e n  a  p r o c e e d in g  

that is s tr ic t ly  s u m m a r y  a n d  o n e  th a t  is in  th e  n a tu r e  o f  

a c iv il actio n . A lt h o u g h  th e  s ta tu te  in  th a t  c a se , as in  

this case, p r o v id e d  f o r  th e  h e a r in g  in  a  s u m m a r y  m a n -

ner, an d  a lso  u sed  th e  w o r d  “ c o n v ic t io n ,”  s t ill  th e  S u -

prem e C o u r t  h e ld  in  e ffe c t  th a t  th a t  d id  n o t n e c e s s a r ily  

d eterm in e th e  c h a r a c te r  o f  th e  a c tio n , w h ic h  w a s  c iv il ,
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and which entitled the party demanding it to a jury 
trial if  he had asked for it. In view of the discussion 
which Justice Swayze made in that case, I think the 
Supreme Court would be very much surprised if I should 
determine here in this case that what the Supreme Court 
said was not binding upon me because the question was 
not before them, and because it was dictum. I do not 
care to pass upon the question as to whether or not that 
was dictum. The Supreme Court have decided the

10 point. I f  it was not before them, that is a matter for the
Court of Errors and Appeals to dispose of, not for a 
District Court. I overrule your objection and allow the 
jury to be sworn.

Mr. Richman— Prays exception.
The Court— Yes, certainly.

Exception allowed. Sealed accordingly.

Judge.

A  jury being empanelled and found satisfactory, they 
20 were sworn.

Mr. Richman— I understand it is admitted that the 
defendant, Hal A. Curtis, does not have a license to 
practice medicine within the State of New Jersey.

The Court— Is that admitted?
Mr. Cowenhoven— I do not think there is any ob-

jection. W e do not pretend or claim we have any 
license to practice medicine, or ever practiced without a 
license.

The Court— It is admitted on the record, without 
'¿0 Proof, that the defendant has no license to practice 

medicine in the State of New Jersey.
Mr. Richman opens the case for the plaintiff.
Mr. Cowenhoven— The defendant denies the allega-

tion that he ever diagnosed, treated or prescribed for 
persons afflicted with ailments, or that he ever claimed 
to be a doctor, or held himself out as such, and he never 
practiced medicine in this county.
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Frank Golden, a witness produced on behalf of the 
plaintiff, being duly sworn according to law, on his oath 
saith:

Direct examination, by Mr. Richman.
Q. Mr. Golden, where do you live ?
A. New Brunswick.
Q. What is your local address?
A . '98 Welton street.
Q. What is your age?
A. Fifty-six. 10
Q. Did you ever visit the defendant, Hal A. Curtis, 

in this case ?
A. Yes, sir.
Q. When?.
A. Why, I went over to him, I think it is six or eight 

weeks ago.
Q. Do you remember what month?
A. I think it was in October; about the first of Oc-

tober, I think. Somewheres around there. I could not 
tell exactly just the time. 20

Q. You are certain about the time, are you?
A. No, sir; I am not exactly certain about the time.

But about six weeks ago, I should imagine.
Q. Where did you go?
A. I went over to Highland Park, over where he had 

his tents, over there.
Q. And where was it in Highland Park?
A. Why, on the right hand side of Highland Park, 

over near the hotel, over there somewheres. I could 
not tell you just what street it is. 30

Q. D id  you go in the tent ?
A. Yes, sir.
Q. W h o  did you see ?
A. Saw Mr.. Curtis.

Mr. Reynolds— I will enter an objection here 
to this testimony. It appears from the testimony 
thus far of the witness as to time that he went 
there in October. The complaint in this action
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w a s  m a d e  o n  th e  tw e n tie th  o f  S e p te m b e r ;  and 

n o  te s t im o n y  o f  th a t  c h a r a c te r  c a n  b e  in tro d u ced  

in  th is  ca se .

T h e  C o u r t — B e in g  a  c iv i l  p r o c e e d in g  I sup-

p o se  th e  tim e  is  n o t n e c e s s a r ily  e ss e n tia l, b u t you 

w i l l  h a v e  to  la y  th e  tim e  -b efore  th e  co m m en ce-

m e n t o f  y o u r  c o m p la in t, w o n ’t y o u ?

M r . R ic h m a n — I th in k  th e  w itn e s s  h a s  suffi-

c ie n t ly  la id  th e  tim e. H e  s a id  a b o u t  O c to b e r  the 

I Q  first.

T h e  C o u r t — B u t  y o u r  c o m p la in t  w a s  made 

S e p te m b e r  20 th .

B y  th e  C o u r t .

Q . C a n  y o u  sta te  w h e th e r  o r  n o t  i t  w a s  b e fo r e  Sep-

te m b e r  2 0 th  th a t  y o u  w e n t  th e re  ?

A .  N o . I c o u ld  n o t. I c o u ld  fin d  o u t, th o u g h . I 

th in k  it  w a s  a r o u n d  th a t  tim e. I  w o u ld  n o t be certain 

a b o u t th e  tim e.

2 q  M r . R ic h m a n — I th in k  I a m  e n tit le d  to  show

a n y th in g  th a t  h a p p e n e d  w ith in  th e  m o n th s of 

A u g u s t  a n d  S e p te m b e r . T h a t  is  m y  com plaint.

T h e  C o u r t — I th in k  y o u  m u s t co n fin e  your 

te s t im o n y  to  m a tte r s  th a t  h a p p e n e d  b e fo r e  the 

d a te  o f  y o u r  c o m p la in t.

M r . R ic h m a n — Y o u  m e a n  th e  d a te  th a t the 

c o m p la in t  is  s w o r n  t o ?

T h e  C o u r t — Y e s ,  th e  d a te  th e  c o m p la in t  was 

s w o r n  to . B e c a u s e  i t  m u s t n e c e s s a r ily  h a v e  been 

3 q  b a se d  u p o n  m a tte r s  th a t  h a p p e n e d  b e fo r e  then.

T h a t  w a s  th e  c o m m e n c e m e n t o f  th e  su it. I f  this 

m a n  c a n  sta te  it  w a s  b e fo r e  S e p te m b e r  20th. I 

d o  n o t th in k  th e  d a te  is  e x a c t ly  m a te r ia l.

B y  M r . M a r c h .

Q . D o  y o u  re m e m b e r  w h a t  d a y  it  w a s  ?

A .  I  th in k  it  w a s  o n  a  F r id a y  I  w e n t  th e re .

Q . D o  y o u  re m e m b e r  w h e n  P r im a r y  D a y  w a s ?
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Q. Was it before Prim ary Day?

A. Yes.
Mr. Cowenhoven— W hen was Prim ary D ay?

If the gentleman knows.
The Court— Objection overruled. He is try-

ing to see what this man remembers about it.
Q. Was it prior to Prim ary D ay?
A. Well, I could not really tell you. I think it was 

before Primary Day ? I would not bq certain about that

now.
Q. You remember when Labor Day was, do you not?

A. Oh, yes.
Q. How soon after Labor Day was it?
A. Well, I can’t tell you that.
Q. Was it one week, two weeks, or more ?
A. Well, I imagine this was about six or seven weeks 

ago when I was there.
Q. Are you sure it was before Prim ary Day?
A. Yes, it was before Prim ary Day.

The Court— The fourth Tuesday of Septem-
ber was the twenty-third. Tuesdays were the 
second, ninth, sixteenth and twenty-third.

Q. If Primary Day was Tuesday, November twenty- 
third, was it the Friday before that?

A. I could hot tell you really.
Q. But it was Prim ary D ay on a Friday, is that 

right ?
A. I think it was. Now, I ain’t going to say positive 

whether it was or not.
Q. Are you sure of that time than stating it was about 

October the first when you first testified ?
A. Well, I should imagine it was about six weeks ago.

S ix  or seven weeks ago.
Q. But you are sure it was on a Friday and before 

Primary Day? f, | | g
A. I know it was a Friday, sure. I won’t be certain 

whether it was before Prim ary D ay either.

3 MFD
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B y the Court.
Q. You have the date, at home, haven’t you ?
A . I have.
Q. Can you go and get it and bring it here?
A. I think my w ife knows what date it was.

The Court— H ave you other witnesses ?
Mr. March— Yes.
The Court— I think the objection is very im-

portant to straighten out at this time.
A. I think she will know what day of the month it 

was. I can’t remember the dates of the month.
Mr. Richman— W e will recall the witness later 

after he ascertains the fact.
The Court— Y ou  may go and ascertain the 

fact.
A. I will go and see. Probably she will know about 

it.
The Court— If you have any memorandum or 

anything that fixes the date in your mind you 
had better bring that along with you. A n y  

paper or anything you put down.
Witness withdrawn.

Michael Sweeney, a witness produced on behalf of 
the plaintiff, -being duly sworn according to law, on his 
oath saith:

Direct examination, by Mr. Richman.
Q. Mr. Sweeney, where do you live ?
A . New Brunswick.
Q. W here in New Brunswick?
A . 52 Bishop street.
Q. W hat is you age ?
A . Well, about 67 or ’8.
Q. Did you ever visit the defendant, Mr. Curtis?
A. Did I ever visit him ?
Q. Yes.
A . Yes. Once or twice.
Q. And when was that?
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A. Oh, I don’t know. I didn’t think that I had to 
keep a date of it. When he was on Bishop Street.

Q. In New Brunswick?
A. Yes, sir. In the same block I lived in.
Q. Can you give us any idea when it was ?
A. No. It is when he was there. I suppose you will 

know when it was.
Q. Was it in the summer?
A. Kind of getting on the fall.
Q. Was it before Primary D ay?
A. Yes.
Q. How long before?
A. Can’t tell you. I didn’t know I had to keep a date 

of it.

By the Court.
Q. How do you know it was before Primary Day 

then ?
A. Well, I know. Because it seemed to be a whole 

lot further off.

By Mr. Richman.
Q. How long before Prim ary Day do you think?
A. A  week or six months, J don’t know.

By the Court.
Q. Was it after Labor Day?
A. A fter Labor Day. Yes. No.
Q. It wasn’t after Labor Day ?
A. No. It was before Labor Day.
Q. It was before Labor Day?
A. Yes.

By Mr. Richman.
Q. Before Labor D ay?
A. I think so.
Q. Can you say then whether it was in the month of 

August?
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A. I can’t tell you what month, but I think it was in 
September, around the first of August some time.

The Court— He says it was before Labor Day.

By the Court.
Q. W here did you visit him?
A. W here did I visit him ?
Q. Yes.
A. W hy, down where his camp was.

lO Q- And where is that ?
A. On Bishop Street.

B y Mr. Richman.
Q. How many times did you visit him ?
A. Oh, I used to g-o down there maybe three or four 

times a day, just for walking' around. I ain’t doing 
nothing. I used to go down there for pleasure. I 
walked around them tents whenever I feel like it.

Q. Did you go in the tent?
2Q A . Once.

Q. Did you see Mr. Curtis?
A. I did.

Mr. Cowenhoven— Is the date fixed; is the 
time fixed as yet ?

The Court— Before Labor Day.
Mr. Cowenhoven— Interrogate the witness if 

he knows when Labor D ay was. H e says I 
think. His language is I think.

Mr. Richman— He said he was certain it was 
before Labor Day.

30 Mr. Cowenhoven— H is language is that I
think it was before Labor Day. Y our Honor 
could find out if he knows when that day was.

The Court— I think what he says is competent 
about it. Y ou can cross-examine him fully 
afterwards.
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By Mr. Richman.
Q. You went to visit Mr. Curtis, did you?
A. Yes, visited him once or twice.

Mr. Cowenhoven— I object to the testimony 
of the witness being proceeded with, no date 
having been positively fixed as to when he visited 
the defendant.

The Court— Objection overruled.
Mr. Cowenhoven— Prays exception.
Exception allowed. Sealed accordingly.

Judge.
Q. Why did you go to visit him?
A. Why did I go?
Q. Yes.
A. I went to get some of his medicine.
Q. What happened after you got there?
A. Why, he sold me the medicine. I paid him for it, 

and I walked home.
Q. What did you tell him ?
A. I told him that I had poor circulation of blood.
Q. What did he say ?
A. Well, he said he would fix me up. His medicine, 

he thought his medicine would help me.
Q. Did he ask you how you felt ?

Mr. Cowenhoven— I object.
The 'Court— Objection sustained. It is lead-

ing. Just state what he said.
A. Well, he didn’t ask me, but I told him. I thought 

I had poor circulation of blood in my limbs from the 
knees down; that they were cold nights when I was 
going to bed, pretty near as cold as ice, and his medicine 
has helped me.

Q. It has helped you?
A. It has helped me.
Q. Very much?
A. A  whole lot.
Q. How much have you taken ?
A. I took five dollars’ worth.

20

30
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Q. H ow  much is that?
A. Six bottles.

By the Court.
Q. And does it contain directions on it as to how it 

shall be taken?
A. Well, there is some print on it. I forget.

By Mr. Richman.
io Q  W as there any alcohol in it?

Mr. Cowenhoven— I object.
The Court— If he knows.

A . I don’t know whether there was alcohol in it or 
not. I didn’t see any, or didn’t smell any, or taste any.

Q. Did it put some pep in you after you took it?
Mr. Cowenhoven— I object.
The Court— Objection sustained. That is 

leading.
A. I don’t know what you mean.

2o Q- How often did he tell you to take the medicine ?
Mr. Cowenhoven— I object.
The Court— Objection overruled.
Mr. Reynolds— I object.
The Court— W hy?
Mr. Reynolds— H e has not yet stated that he 

told him as to how he should take it. Your 
Honor tried to draw that out of him by asking 
him what directions were on the bottle, if any. 
There were no directions in it at all. Now, Mr.

Q Richman asks him how many times did he tell
«0 .

you to take it.
The Court— I suppose the better form of t- r 

question would be, what did he say to you, and 
then if the witness does not respond, you can 
ask him the leading question.

Mr. Reynolds— Understand, your Honor, this 
is their witness on direct testimony.

Mr. Richman— I will put the question in that

form.
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Q. What did he tell you to do with the medicine?
A. Well, he told me to take it. That is all he told me. 

Very little of anything he told me. He give me the 
medicine and I gave him his money.

Q. How often did you take it?
A. Three times a day.
Q. Why did you take it three times a day ?
A. Well, because I thought that was sufficient.
Q. What?
A. Because I thought that was sufficient to take it 10 

three times a day. That is about sufficient to take any 
medicine.

The Court— Now you can ask him, if you 
wish to bring out a matter you can ask him did 
he give you any directions as to the dose to be 
taken.

Mr. Reynolds— I object to that.
The Court— Objection overruled.
Mr. Reynolds— Prays exception.
Exception allowed— sealed accordingly. 20

Judge.
Q. Did he give you any directions as to how often 

the medicine should be taken ?
A. Well, I guess he said three times a day.
Q. Did he say anything as to whether it would help 

you or not ?
A. No.
Q. And you did take it three times a day ?
A. Well, if I didn’t forget it I would.
Q. When you didn’t forget it you took it three times 39 

a day, is that correct?
A. Sometimes I didn’t take it three times a day.
Q. Was that because he told you to take it three times 

a day?

Mr. Reynolds— I object.
A. No.

The Court— Objection sustained. He has 
already answered it, I think, Mr. Richman. He
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said I guess he told me to take it three times a 
day, and I took it that often when I didn’t 

forget it.
Mr. Richman— I wanted to get from the wit-

ness as to whether he was certain what he told 

him.
A. W hat did you say ?
Q. A re you certain what he told you to do with the 

medicine ?
10 A. He told me to take it three times a day, but I 

didn’t do it. Sometimes I done and sometimes I didn’t. 
jQ. W hat else did he tell you to do ?
A . Didn’t tell me no more.
Q. Did he tell you what he would do, how it would 

help you or not?
A . No.
Q. H ow often did you visit him ?
A . Well, sometimes six— I would go down on the 

grounds six nights in the week, but I only went to visit 

20 him twice.
Q. When you say visit him, you mean go in his tent? 
A . No. I never was in the tent but once.
Q. And that is when you got the medicine?
A . Yes.

Mr. Richman— Cross-examine.

Cross-examination, by Mr. Cowenhoven.
Q. Mr. Sweeney did you get a bottle of medicine?

A . Sir? T!
30 Q- Did you get a bottle from him?

A. A  bottle?
Q. Yes, a bottle. W hat did he give you?
A. W hy, I got a half a dozen of them.
Q. W as their a package around the bottle?
A . The brown paper around the bunch of them.
Q. D o you remember whether or not their were any 

directions ?
A . Nothing but wrapped with a cord,
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Q. S ir ?

A . N o th in g  b u t w r a p p e d  w it h  a  c o r d , th a t  is, a r o u n d  

the bottles.

Q. A n d  p r in te d  m a tte r  o n  th e  p a p e r  a t  a ll  in s id e  ?

A . W e ll,  th e re  w a s  d ir e c t io n s  p r in te d  o n  th e  b o ttle s .

Q. D ir e c t io n s  p r in te d  o n  th e  b o tt le s ?

A . I d o n ’t re m e m b e r  w h a t  it  w a s .

Q. N o w , y o u  s a y  th a t  y o u  g u e s s  th a t  h e  to ld  y o u  to  

take it th ree  t im e s  a  d a y  ?

A . Y e s ,  th re e  t im e s  a  d a y .

Q. W h a t  d id  h e  s a y  w h e n  h e to ld  y o u  t h a t?

A . T h a t  is  a ll  h e  sa id .

Q. Y o u  re m e m b e r  n o w  d is t in c t ly  h is  t e l l in g  y o u  to  

take it th ree  tim e s  a  d a y  ?

A . H a n d e d  m e  th e  b o ttle s  a n d  I g a v e  h im  h is  m o n e y . 

He said ta k e  it th re e  t im e s  a  d a y .

Q. D id  h e s p e a k  a n y t h in g  a b o u t th e  d ir e c t io n s  b e in g  

on the b o ttle  a lso  ?

A . N o.

Q. D id  n ot. T h a t  is a ll, s ir .

M r. R ic h m a n — T h a t  is a ll.

10

20
Rodney V ose, a  w itn e s s  p r o d u c e d  o n  b e h a lf  o f  th e  

plaintiff, b e in g  d u ly  s w o r n  a c c o r d in g  to  la w , o n  h is  

oath s a ith :

D irect e x a m in a tio n , b y  M r . M a r c h .

Q. W h e re  d o  y o u  liv e , M r . V o s e ?

A. W h y , I liv e  in  S p e n c e r , N e w  Y o r k .

Q. A n d  w h a t  a re  y o u  d o in g  in  N e w  J e r s e y ?

A. In co lle g e .

Q. A n d  w h e re  y o u  liv e  in  N e w  B r u n s w ic k ?

A. 78 C o lle g e  A v e n u e .

Q. W h a t  c la ss  a r e  y o u  in  o f  R u t g e r s  C o l le g e ?

A. S e n io r  C la s s .  30
Q. C a llin g  y o u r  a tte n tio n  to  a  p a r t ic u la r  tim e  d u r in g  

the m onth o f  S e p te m b e r , 1 9 1 9 , d id  y o u  e v e r  see  th e d e -

fendant, H a l C u r t is ?

A. Y e s , ,1  s a w  h im  tw ic e .

4  MED
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Q . A n d  w h e r e  d id  y o u  se e  h im ?

A .  I  s a w  h im  o n ce  o n  h is  p la t fo r m  a n d  o n ce  in  his 

office.
Q . A n d  w h e re a b o u ts , w h a t  c ity , H ig h la n d  P a r k ?

A .  U p  o n  G e o r g e  S tr e e t , o r  th e  c o n tin u a tio n  of 

A lb a n y  S t r e e t ; I  d o n ’ t k n o w  w h a t  s tr e e t  i t  is. U p  there 

in  H ig h la n d  P a r k .

B y  th e  C o u r t .

1 p Q . O v e r  a c r o s s  th e  r iv e r  ?

A .  Y e s .

B y  M r . M a r c h .

Q . W h e n  w a s  th e  firs t  d a te  th a t  y o u  s a w  h im ?

A .  W e l l ,  it  w a s  tw o  d a y s  b e fo r e  c o lle g e  opened I 

c a m e  b a c k  f r o m  N e w  Y o r k  S ta te ,  a n d  I  c a m e  b y  the 

w a y  o f  M e tu c h e n , a n d  I  p a sse d  b y  a n d  sto p p e d  in  and 

h e a r d  h im . H e a r d  h is  le c tu re s .

Q . D o  y o u  re m e m b e r  w h e n  c o lle g e  o p e n e d ?

2Q A .  N o , b u t  it  is u p  th e r e  in  th e  b o o k s . I  c a n  tell you 

w h e n  c o lle g e  o p e n e d  i f  y o u  lo o k e d  u p  t h e ir  re g ister ’s 

office.
Q . W e ll ,  w a s  i t  th e  e a r ly  p a r t  o f  S e p te m b e r  or the 

la te r  p a r t ?

A .  T h e  e a r ly  p a r t  o f  S e p te m b e r.

By the Court.
Q . W a s  it  b e fo r e  th e  tw e n t ie th ?

A .  O h , y e s . I w a s  b a c k  h e re  th e  la s t  o f  A u g u s t .

30
B y  M r . M a r c h .

Q . W h e n  n e x t  d id  y o u  g o  to  see  h im  ?

A .  I  w e n t  o n  M o n d a y  a fte r n o o n , a n d  h e  w a sn t 

th e re . I t  w a s  a b o u t a  w e e k  b e fo r e  th e  prim aries. 

A b o u t  th e  f if te e n th  o f  S e p te m b e r. M o n d a y .

Q . M o n d a y  a fte r n o o n , a n d  y o u  s a y  h e  w a s n ’t there. 

D id  y o u  see  h im  a f t e r  t h a t ?

A .  O h , y e s ;  I  s a w  h im  M o n d a y  n ig h t.

Q . Y o u  w e n t  b a c k  M o n d a y  n ig h t ?



RODNEY VOSE— DIRECT. 27

A . A  m a n  in  th e r e  to ld  m e  th a t  h e  w a s n ’t  th e re . H is  

business h o u rs  w e r e  a f t e r  su p p e r.

Q. H e  h a d  r e g u la r  o ffice  h o u r s  ?

M r . C o w e n h o v e n — I  o b je c t  t o  w h a t  a n y b o d y  

to ld  h im .

T h e  C o u r t — O b je c t io n  su s ta in e d .

Q. T h is  m a n  w a s  in  c h a r g e  o f  h is  e s ta b lis h m e n t?

A . T h e r e  w e r e  t w o  o r  th re e  m e n  in  th e r e , y e s .

Q. H o w  is it  y o u  c a m e  to  g o  b a c k  a t  n ig h t  ?

A . H is  o ffice  h o u r s  s ta r te d  a t  n ig h t ,  th e  m a n  sa id . 1 0

Q. F r o m  w h a t  h o u r s ?

T h e  C o u r t — S t r ik e  o u t w h a t  th e  m a n  sa id .

B y the C o u rt.

Q. A s  th e  r e s u lt  o f  w h a t  y o u  w e r e  to ld  y o u  w e n t  

back there a t n ig h t , d id n ’t y o u  ?

A . Y e s ,  sir.

B y M r. M a r c h .

Q. Y o u  w e n t  b a c k  th e r e  a t  n ig h t , d id n ’t  y o u ?  2 0

A. Yes, sir.
Q. W h o  d id  y o u  see  ?

A . M r. C u r tis .

Q. T h is  g e n t le m a n  h e r e ?

A . Y e s , s ir .

Q. W h y  d id  y o u  g o  th e r e ?

A. T o  be tre a te d .

Q. W e ll, d id  y o u  g e t  t r e a t e d ?

A . W e ll, I  to ld  h im  w h a t  w a s  th e  m a tte r  w it h  m e, 

and he g a v e  m e—

Q. D o  y o u  m in d  te l l in g  th e  C o u r t  a n d  j u r y  ju s t  w h a t  

you told h i m a n d  ju s t  w h a t  h e  to ld  y o u ?

A . C e rta in ly . I  w e n t  in  a n d  sa id , “ H o w  a r e  y o u , 

D octor?”  a n d  h e  a s k e d  m e  h o w  I  w a s ;  a n d  th e n  I  

said, “ W e ll, I  w i l l  te ll y o u ;  I  w i l l  le t  y o u  te ll  m e  w h a t  

is the m atter w ith  m e. D o  y o u  see  w h a t  I  m e a n  ?”  H e  

said, “ H o w  a re  y o u , b o y s ? ”  M y  t w in  b r o th e r  w a s  

with me, H e  s a id , “ H o w  a re  y o u , b o y s ? ”  I  sa id ,
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“ D o c to r ,  I w i l l  le t  y o u  te ll  m e .”  I  sa id , “ I  d o n ’t sleep 

a n y  to o  w e ll  a t  n ig h t .”  T h a t  w a s  th e  firs t  th in g  I  said. 

H e  a sk e d  m e  i f  m y  c o n s c ie n c e  b o th e re d  m e, a n d  I said 

no . H e  a s k e d  m e i f  I h a d  m u r d e r e d  so m e o n e , and I 

sa id  I  d id n ’ t th in k  it  w a s  th a t. T h e n  I  sa id  m y  stom ach 

w a s  a  l i t t le  o ff . H e  a s k e d  m e i f  I  h a d  p le n ty  o f  exercise. 

A n d  I  sa id , “ W e ll ,  I  w a lk e d  a b o u t t h ir t y  m ile s  a  w eek 

g o in g  to  th e  fa r m  a n d  b a c k .”  H e  sa id , “ A  y o u n g  fe l-

lo w  lik e  y o u  h a d n ’ t  o u g h t  t o  b e  s ic k .”  T h e n  I  stood 

10 th e re  a  c o u p le  o f  m in u te s  w it h  m y  b ro th e r . H e  said, 

“ W e l l ,  I  h a v e  th is  s w a m p  r o o t , ’ o r  w h a t  is  it, sacred 

b a r k , I  g u e s s  s a c r e d  b a r k  h e re . I  s to o d  th e re , and he 

g a v e  it  to  m e, a n d  I  g a v e  h im  a  d o lla r . I  g a v e  him  a 

f iv e -d o lla r  b ill. H e  g a v e  m e  c h a n g e . A n d  I  w a lk e d  out. 

W e l l ,  fu r th e r m o r e , I sa id , “ S u p p o s e  th is  is a ll right, 

c a n  I  g e t  s o m e  m o r e ? ”  H e  s a id , “ W e l l ,  th e re  is  a doc-

to r  d o w n  th e  s tr e e t  h e re  th a t  is g o in g — a  d r u g g is t  g o in g  

to  c a r r y  i t  f o r  m e .”  H e  sa id , “ I  h a v e  g o t  t o  s ta y  around 

a  c o u p le  o f  d a y s  to  a n s w e r  a  c h a r g e  b e fo r e  th e  M edical 

2 0  B o a r d .”  A n d  I  w e n t  o u t.

Q . W h e n  y o u  a d d re s s e d  h im  a s  d o c t o r  w h a t  d id  he 

s a y ?

A .  H e  d id n ’t  s a y  a n y th in g .

M r . R e y n o ld s — N o w , I  m o v e  a ll th is  testi-

m o n y  b e  s tr ic k e n  o u t. B e c a u s e  th e  w itn e s s  him -

s e lf  h a s  id e n tifie d  th e  tim e  su b se q u e n t to  the 

c h a r g e  m a d e  b y  th e  M e d ic a l B o a r d .

T h e  C o u r t — O n  th e  c o n tr a r y , h e  s a y s  in the 

f ir s t  p a r t  o f  S e p te m b e r .

pQ M r . R e y n o ld s — N o w  h e  s a y s  w h e n  h e went

th e r e  h e  w a s  to ld  th a t  h e  w a s  g o in g  to  stay 

a r o u n d  a  l i t t le  lo n g e r  in  o r d e r  to  a n s w e r  the 

c h a r g e  o f  th e  M e d ic a l  B o a r d . T h e  com plaint 

w a s  m a d e  o n  th e  2 0 th  o f  S e p te m b e r , a n d  b y  his 

o w n  te s t im o n y  a d m it te d ly  th is  w a s  a fte r  that 

d a te , so  h e  m u s t  h a v e  b e en  m is ta k e n  in  h is pre-

v io u s  te s t im o n y .
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T h e  C o u r t — I w i l l  le t  y o u  c r o s s -e x a m in e  h im  

o n  th a t s u b je c t . I  a m  n o t  g o in g  to  s tr ik e  i t  o u t 

in its  p re s e n t s ta te , b e c a u se  th e  te s t im o n y  h a p -

pens to  b e  c o n tr a d ic to r y .

B y  M r. M a r c h .

Q . W e ll,  d id  y o u  t a k e  th e  m e d ic in e ?

A . P a r t  o f  it.

Q. W h a t  is th is  ? ( H a n d in g  w itn e s s  b o t t le .)

A . T h a t  is  th e  s tu ff . 10
Q . Is th a t th e  m e d ic in e  th a t  y o u  p u r c h a s e d  f r o m  h im  ?

A . T h a t  is w h a t  is  l e f t  o f  i t ;  y e s , s ir .

Q . D id  y o u  g o  b a c k  th e r e  a t  a ll ?

A . N o , sir.

Q . N o w , a b o u t th e  d a te —

T h e  C o u r t — W it n e s s  s h o w n  a  b o ttle .

M r. M jarch — I w o u ld  l ik e  th a t  m a r k e d  fo r  

id e n tifica tio n .

B o tt le  m a r k e d  P - i  f o r  id e n tific a tio n .

Q. N o w , in  r e fe r e n c e  t o  th e  d a te , w h a t  d a te  d id  y o u  20 
state yo u  w e r e  tr e a te d  b y  D r .  C u r t is  ?

A . I sa id  th e  fifte e n th .

M r. R e y n o ld s — I o b je c t  to  th e  d e s ig n a t io n  o f  

the d e fe n d a n t  as “ D o c t o r  C u r t is .”

M r. M a r c h — H e  sa id  h e  w e n t  in  a n d  sa id  

“ h e llo , d o c to r .”

M r. R e y n o ld s — T h e r e  is n o  te s t im o n y  in  th is  

case—

M r. M a r c h — I r e f e r  y o u  t o  th e  re c o rd .

T h e  C o u r t— I t  is  p u r e ly  d e s c r ip t iv e . I c a n n o t 3 0  

d irect co u n se l as  to  h o w  th e y  s h a ll fr a m e  th e ir  

q u estio n s. I f  th e y  w is h  t o  c a ll h im  D o c t o r  C u r -

tis th e y  m a y  d o  so. O b je c t io n  o v e r r u le d  a n d  e x -

cep tio n  a llo w e d .

E x c e p t io n  a llo w e d . S e a le d  a c c o r d in g ly .

Judge.
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Q . C a l l in g  y o u r  a tte n tio n  t o  th e  p a r t ic u la r  tim e  w hen 

y o u  w e r e  tr e a te d  b y  D o c t o r  C u r t is — o r  th e  so-called  

D o c t o r  C u r t is — w h a t  d a y  w a s  th a t  a g a in  ?

A .  M o n d a y , a s  I  re m e m b e r.

Q . W h a t  m o n th ?

A .  S e p te m b e r .

Q . W h a t  d a te  o f  th e  m o n th ?

A .  F if t e e n t h .

M r . M a r c h — T h a t  is a ll. W e  o f fe r  th a t  bottle. 

1 0  T h e  C o u r t — A n y  o b je c t io n  t o  th e  b o ttle .

M r . C o w e n h o v e n — W h a t  b o t t le  is. i t  ?

T h e  C o u r t — T h e  o n e  s ta n d s  r ig h t  th e re .

C r o s s -e x a m in a t io n , b y  M r . C o w e n h o v e n .

Q . I s  th a t  th e  b o ttle  h e  g a v e  y o u ?

A .  Y e s ,  s ir .

B y  M r . R e y n o ld s .

Q . W h a t  sh a p e  w a s  th a t  b o tt le  in  w h e n  h e  g a v e  it to 

2 0  y o u ?

A .  I t  w a s  fu ll .  I t  w a s  w r a p p e d  a r o u n d  w ith  a  piece 

o f  p a p e r , a  p ie c e  o f  c o r r u g a t e d  p a p e r  a n d  in  a  card 

b o a r d  b o x .

Q . W e r e  th e re  d ir e c t io n s  in  it  f o r  th e  u s e  o f  that 

p re p a ra tio n ' ?

A .  Y e s .  T h e r e  w e r e  d ir e c t io n s  r ig h t  o n  th e  bottle.

Q . Y o u  to o k  it  a c c o r d in g  to  th e  d ir e c t io n s  o n  the 

b o ttle , d id  y o u ?

A .  Y e s ,  s ir . I d id n ’ t s h a k e  it  u p . I t  s a y s  s h a k e  w ell 

BO b e fo r e  u s in g , b u t  I  d id n ’t s h a k e  it  up.

Q . A n d  y o u  fo llo w e d  th e  d ir e c t io n s  a s  g iv e n  there. 

M r . V o s e  y o u  a r e  su re  th a t  M r . C u r t is  s a id  t o  y o u  that 

h e  w o u ld  b e  a r o u n d  a  b it  lo n g e r  o n  a c c o u n t  o f  th e  fact 

th a t  th e  M e d ic a l B o a r d  h a d  m a d e  c o m p la in t  ?

A .  I  sa id  th a t..

Q . Y o u  sa id  th a t?

A .  I  s a id  th a t.

Q . A n d  th a t  w a s  th e  d a y  th a t  y o u  g o t  th is  bottle 

w a s  i t ?
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A . I t  w a s .

Q . H o w  d o  y o u  r e c o n c ile  th a t, i f  it  a p p e a rs  th a t  the 

complaint w a s  m a d e  o n  th e  2 0 th  o f  S e p te m b e r , th a t  you  

were th e re  o n  th e  1 5 th  o f  S e p te m b e r ?

A . H o w  d o  I  r e c o n c ile  t h a t ?

B y  th e C o u r t .

Q . Y e s .  H o w  d o  y o u  k n o w  y o u  w e r e  th e re  o n  th e  

15th? D id  y o u  p u t it  d o w n  a n y  w h e r e  ?

A . N o , I d id n ’t. T h a t  is  f r o m  m y  m e m o r y , th a t  is  a ll. 10

B y  M r. R e y n o ld s .

Q . T h e n  y o u  m ig h t  b e  m is ta k e n  a b o u t  t h a t?

A . W e ll,  I k n o w  I w e n t  th e re  a n d  g o t  th e  b o ttle .

B y  the C o u r t.

Q . O n  w h a t  d a y ?

A . I t  w a s  M o n d a y . I c o u ld n ’t te ll y o u  w h a t  M o n d a y  

it w as a n y  m o re  th a n  it  w a s  th e  fifte e n th .

B y  M r. R e y n o ld s .

Q . W h y  d o  y o u  f ix  th e  f if te e n th  ?

Q . B e ca u se  I  th o u g h t  it  w a s , a n d  I  th in k  so  y e t .

Q. I k n o w , b u t M r . C u r t is  d id  s a y  a  c o m p la in t  h a d  

been m ade a g a in s t  h im  a t  th e  tim e  y o u  g o t  th is  b o ttle  o f  

m edicine ?

A . N o . H e  sa id  h e  h a d  t o  w a i t  f o r  a  c h a r g e .

Q . A  c h a r g e .th a t  w a s  m a d e  a g a in s t  h im ?

A . S a id  h e  w o u ld  w a it  f o r  a  c h a r g e  f r o m  th e  M e d ic a l 30 
Board.

Q . W h a t  w o u ld  b e  th e  fo l lo w in g  M o n d a y , d o  y o u  

know ?

T h e  C o u r t— A f t e r  th e  f i f te e n th ?

M r. R e y n o ld s — Y e s .

Q . T h e  tw e n ty -s e c o n d , w o u ld n ’t  i t?

A . Y e s ,  su re .

Q . W a s  it  o n  th e  tw e n ty -s e c o n d  o f  S e p te m b e r  th a t  

you w e re  th e re  ?
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A .  I  s a id  th e  f ifte e n th .

Q . N o w , I  a m  a s k in g  y o u  n o w  w h e th e r  it  w a s n ’t the 

tw e n ty - s e c o n d ?  Y o u  d id n ’t  p u t it  d o w n  in  a n y  book, 

d id  y o u  ?

. A .  N o .

Q . Y o u  m a d e  n o  m e m o r a n d u m  o f  i t?

A .  N o .

Q . B u t  y o u  d o  re m e m b e r  th is  c o n v e r s a t io n  th a t  you 

h a d  w it h  h im  a b o u t  th e  M e d ic a l B o a r d , is  th a t  r ig h t  ?

10 A  T h a t  is  r ig h t .

Q . T h a t  w a s  th e  o n ly  tim e  th a t  y o u  w e r e  th e re ?

A .  N o .

Q . W h e n  d id  y o u  g o  th e re  a g a in ?

A .  I  sa id  I w e n t  th e re  q u ite  a  w h ile  b e fo r e  w h en  1 
c a m e  b a c k  t o  c o lle g e . I d id n ’t  g o  in  h is  ten t. I w e n t to 

h e a r  h is  le c tu re , th a t  is a ll.

Q . T h e n  w h e n  y o u  c a m e  b a c k  to  c o lle g e  y o u  cam e 

b a ck  tw o  d a y s  b e fo r e  c o lle g e  o p e n e d , d id n ’t  y o u ?

A .  Y e s .

20 Q - W h e n  d id  c o lle g e  o p e n  ?

A .  T h a t  w a s  th e  d a te  I  to ld  y o u  I  d id n ’t k n o w . I 

c o u ld  fin d  o u t fr o m  th e  o ffice .

Q . W a s n ’t  it  o n  th e  th ir d  T u e s d a y  in  S e p te m b e r ?

A .  I c o u ld n ’t  te ll y o u .

Q . D id  c o lle g e  o p e n  o n  T u e s d a y  o r  W e d n e s d a y ?

A .  I  d o n ’t k n o w  w h e n  c o lle g e  o p en ed .

Q . D o n ’ t y o u  k n o w  w h a t  d a y  o f  th e  w e e k  it  opened?

A .  N o .

Q . I t  u s u a l ly  o p e n s o n  th e  sa m e  d a y  in  th e  week,

2Q d o e s n ’t  i t?

A .  M a y b e  it  d o e s , b u t I d o n ’t  h a p p e n  to  re m em b er it.

Q . T h e  s ix te e n th  o f  S e p te m b e r  w a s  o n  T u e s d a y  and 

c o lle g e  d id n ’t  o p e n  in  th e  w e e k  p r e v io u s  to  th a t, d id  it?

A .  I d o n ’t  k n o w . T h e  b e st th in g  to  d o  is  to  telephone 

u p  th e re , b e c a u s e  w h y  d o  y o u  w a n t  m e  to  s a y —

T h e  C o u r t — N o . Y o u  a r e  o n  th e  w itness

sta n d .

A .  W h y  d o  y o u  w a n t  m e to  s a y  it  o p e n e d  som e day 

w h e n  I d o n ’t  k n o w  w h e n  it  o p e n e d  ?
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T h e  C o u r t — H e  is  a s k in g  y o u  w h a t  y o u  k n o w  

a b o u t it.

A . I d o n ’t k n o w .

Q. I a sk  y o u  w h e th e r  c o lle g e  o p e n e d  p r io r  to  th e  

fifteenth o f  S e p te m b e r ?

A . A n d  I s a y  I  d o n ’ t k n o w .

Q. Y o u  fix e d  th e  tim e  th a t  y o u  fir s t  w e n t  o v e r  th e re  

as tw o  d a y s  b e fo r e  c o lle g e  o p e n e d , is  th a t  r ig h t ?

A . Y e s .

Q. W h e n  y o u  firs t  w e n t  o v e r  th e re  to  h e a r  th e se  le c- 10 
tures ?

A . Y e s .

Q. W h a t  w a s  th e  n e x t  tim e  a f t e r  th a t  th a t  y o u  w e n t  

over? H o w  lo n g  a f t e r ?

A . O h , it  w a s  a  c o u p le  o f  w e e k s .

Q. A n d  th a t  w a s  w h e n  y o u  g o t  th e  m e d ic in e , w a s n ’t 

it?

A . T h a t  w a s .

B y the C o u r t . 20
Q. A  co u p le  o f  w e e k s  a f t e r  c o lle g e  o p e n e d ?

A . I f  I re m e m b e r  c o r r e c t ly ; y e s , s ir .

B y M r. R e y n o ld s .

Q. T h a t  m u s t h a v e  b e en  a  c o u p le  o f  w e e k s  a f t e r  

college open ed  th a t  y o u  w e r e  o v e r  th e r e ?

A . Y e s , sir.

M r. R e y n o ld s — T h a t  is  a ll.

R e-direct e x a m in a t io n , b y  M r . M a r c h . 30
Q. D id n ’t  y o u  te ll m e  it  w a s  b e fo r e  P r im a r y  D a y  

when yo u  w e n t  o v e r  th e r e ?

A . I to ld  y o u  I  th o u g h t  it  w a s .

Q. Y o u  th o u g h t  it  w a s  th e  w e e k  p r e c e d in g ?

A. T h a t  is  w h a t  I  t h o u g h t ; y e s , s ir .

Q. Is th a t th e  w a y  y o u  tr a c e  th e  d a te  to  th e  fifte e n th  ?

A. T h a t  is  th e  o n ly  w a y .  I  a m  t r y in g  to  f ig u r e  it  

out. I h a v e n ’t  it  d o w n  a n y w h e r e .

5 MED
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B y  th e  C o u r t .

Q . W h a t  is th e re  a b o u t P r im a r y  D a y  th a t  fix e s  it in 

y o u r  m in d  ?

A .  P r im a r y  D a y ?

Q . Y e s .  D o  y o u  v o te  in  N e w  B r u n s w ic k ?

A .  I  a m  su p p o se d  to .

Q . D id  y o u  th is  y e a r ?

A .  N o , I  d id n ’t.

Q . A r e  y o u  t w e n ty - o n e ?

10 A .  O h , y e s .

Q . W h a t  w a s  th e r e  to  f ix  P r im a r y  D a y  in  y o u r  mind 

th is  y e a r ,  i f  y o u  d id n ’ t  v o t e ?

A .  W e ll ,  e le c tio n  d a y . I  k e e p  tr a c k  o f  th e  d ays of 

th e  w e e k .

Q . W e l l ,  What d a y  d o e s  P r im a r y  D a y  co m e  on in 

N e w  J e r s e y , w h a t  d a y  in  th e  w e e k ?

A .  I t  c o m e s  o n  T u e s d a y .

Q . B u t  y o u  d id n ’t  v o t e ?

A .  N o .

20 Q- Y o u  w e r e  g o in g- to  c o lle g e  o n  P r im a r y  Day, 

w e r e n ’t  y o u ?

A .  I  c o u ld n ’t  te ll y o u  th a t. W e  h a d  a  co u p le  o f  holi-

d a y s  w e  d e c la r e d  b y  o u r s e lv e s , a n d  I  m ig h t  h a v e  taken 

o n e  th en . S o m e th in g  lik e  th a t , w h e n  th e y  d o n ’t give 

o n e  in  th e  c o u r s e  I t a k e ;  th e y  d o n ’t s a y  m u ch  if  you 

ta k e  th e  d a y  o ff .

Q . W h a t  c o u r s e  a r e  y o u  t a k in g ?

A .  A g r ic u l t u r e .

Q . Y o u  d id n ’ t  v o te  o n  P r im a r y  D a y  a n y w a y ?

80 A - No- ........ ' '
Q . W a s  th e r e  a n y t h in g  t o  f i x  i t  in  y o u r  m in d  in New

J e r s e y ?

A .  P r im a r y  D a y ,  y e s .

Q . Y o u  a r e  a  c it iz e n  o f  th e  S ta te  o f  N e w  Y o r k ,  aren t 

y o u ?

A .  Y e s .

Q . I s n ’ t  y o u r  h o m e  in  S p e n c e r , N e w  Y o r k ?

A .  I t  is.

Q . A r e n ’ t  y o u  a  c it iz e n  o f  th e  S t a t e  o f  N e w  Y o r k ?
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A. I don’t think so, because I have only been there 
about three times since my home was there, and it has 
only been there a matter of months. Until that I lived 
in Newark, New Jersey, and before that in New Y ork 
State, and before that in Massachusetts. So my home 
is in New Brunswick here. !0 *ne home is.

The Court— A ll right.
Mr. March— That is all.
Bottle entered in evidence marked Exhibit 

P -i. 10

By Mr. Reynolds.
Q. Mr. Vose, when you went in the tent there, what 

did you see inside of that tent? W hat was inside of the 
tents ?

A. Well, Mrs. Curtis, I believe it was Mrs. Curtis, 
was in there. It is the lady sitting back there, In the 
vestibule I saw— I could look through— I saw three 
people in there. There were three ladies; two fellows 
behind them; evidently a mother and her daughter be- «0 
hind them. And there were chairs and a bench there in 
the vestibule. When you went in, Mrs. Curtis, I be-
lieve it was, the lady who was in there with Dr. Curtis, 
there was kind o f a little table there, and a couple of 
chairs; in the rear of the tent there was a big stack of 
bottles, pile of bottles.

Q. Is this, this bottle here that you got?
A. Yes. They were wrapped up in a paper carton, 

cardboard.
Q. Did you see any sign over the tent? ^
A. Any sign?
Q. Any sign of any kind? Any name on the tent, 

for instance?
A. I don’t remember.
Q. Was there any name inside of the tent?
A. No. I couldn’t see any name.
Q. There was really nothing there but these stacks of 

bottles, and a few chairs and a table?
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A. That is all.
Mr. Reynolds— That is all.

By Mr. March.
Q. How long- did it take before you were waited on 

the night you purchased the medicine and had Mr. 
Curtis treat you?

Mr. Reynolds— I object to that. That is unin- 
portant, how long it took.

IQ The Court— Objection overruled.
A . Between a half hour and forty-five minutes be-

fore I got in there.
Q. W as anybody ahead of you?
A . As I just said, there were three ladies ahead, and 

two fellows, and an elderly lady and a younger one.
Q. They went in in turn?
A. Yes, they went in before me. I had to wait.
Q. Did they go in a private consulting room?
A. W ell, we waited in the vestibule, and then you 

20 went in and talked with Dr. Curtis.
Q. W as the door shut when these people went in?
A . N o; there wasn’t a door there.
Q. But they went in and had a private consultation? 

Mr. Reynolds— I object as leading.
The Court— Objection sustained. What did 

they do?
Q. Did they go in there?
A . They did.
Q. And did they see the doctor privately? »' 

gQ Mr. Reynolds— I object to1 that.
The Court— Just state what they did.
Mr. Cowenhoven— I object to that question. 
The Court— Objection sustained. It is lead-

ing.
Q. Y o u  say they went in there ?
A. They did.
Q. W as the doctor inside where they went?
A . He was, yes.

/
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Q. And were you in there where the doctor and the 
person who went in there to see him was?

A. I wasn’t in there while the people were in there.
I was just outside.

Q. So they went in there privately ?
A. Yes.

Mr. Reynolds— I object to that.
The Court— That is a conclusion. The jury 

may determine it.
Q. A fter one would go in there what would happen 

then? A fter one would go in and come out what would 
happen then ?

A. They would come out with some medicine and 
someone else would go in there.

Q. In rotation?
Mr. Reynolds— I object.

Q. Did you go in when it was your turn?
A. I did, yes.
Q. Just like in a barber shop, is that right?
A. Yes. 20
Q. Or a doctor’s office?

Mr. Cowenhoven— I object.
A. That is right.
Q. Or a lawyer’s office?

The Court— They are all conclusions. Strike 
them all out.

Mr. March— That is all.

By the Court.
Q. Do you know what took place between the doctor ^  

and these persons who went in there when they went in ?
A. No. I wasn’t listening to what he said.

Richard Vose, a witness produced on behalf of the 
plaintiff, being duly sworn according to law, on his oath 
saith:

Direct examination by Mr. March.
Q. Where do you live ?
A. Spencer, New York.



38 RICHARD VOSE----DIRECT.

Q. Are you the twin brother of the former witness?
A . I am.
Q. And live with him at the same place ?
A. Same place.
Q. Whereabouts ?
A . 78 College Avenue. Same city.
Q. Calling your attention to a particular time, you 

heard your brother referring to his visit to Dr. Curtis. 
W ere you with him ?

10 A . I was.
Q. W hat took place?

The Court— When was it?
Q. In the first place, when was it ?
A. It was on a Monday evening about three weeks 

before this summons to this first trial. Three to four 
weeks.

Q. Had you been there before?
A. Before when?
Q. Before this particular Monday evening?

20 A. That was the first time I had been there.
Q. And you went with your brother?
A . I went with him.
Q. State just what took place.
A. W ent up there Monday afternoon and there were 

two young men around there.. M y brother asked him 
when the doctor would be in. H e said he will be in this 
evening, he has office hours this evening, is what he said, 
about seven o’clock. So we went up there again that 
evening about seven o’clock, or a little after, and he 

30 had a tent up there at that time in which he received 
people. This tent had sort of a runway in which there 
were benches and chairs and so forth, and when we got 
in there there were somebody talking with Mr. Curtis, 
out of sight; there were two young men and two 
women there waiting, which meant that we had to wait 
our turn. It was about a half to three-quarters of an 
hour before we actually got to see Doctor Curtis.

Q. Well, you saw him, didn’t you? Did you go in 
with your brother?



RICHARD VOSE---- DIRECT. 39

A. I went in with him.
Q. W hat did your brother say to Doctor Curtis, and 

what did Doctor Curtis say to him, if anything?
A. As soon as Doctor Curtis had dismissed these two • 

people he had, he said, good evening, how are yo u ; and 
my brother said that is what I want you to tell me, 
doctor. He said I don’t sleep very well. Mr. Curtis 
looked at him and he said that might come from a num-
ber of things. He said it might be your conscience.
And he asked him if he had murdered somebody. And 10 
he said no. And then my brother said, I also have 
headaches; and Doctor Curtis said do you get plenty of 
exercise. He said yes he did. And then he looked at 
him again and he said, why, a young fellow like you 
hadn’t ought to be sick. And then he spoke to me, he 
looked to me and said, is this my brother here. And I 
said, well, I am not sick. So he didn’t say anything to 
me. Then he said, why the only thing I have here 
would be my Sacred Bark, he said, it will build up 
your stomach, build up your nerves, and build you up 20 
in general. He said all right, and took a bottle and 
wrapped it up and charged him a dollar for it. Then 
at that time he said— he asked him if he could get any 
more, and he said, yes, there is a druggist down there 
handling it in case he was gone. He said, good night, 
and that was all.

Q. What month did you say this was ?
A. This what?
Q. That you went over there ?
A. When was it ? 30
Q. What month was it?
A. I can’t recall the month exactly. I don’t have 

any particular reason, I had no exact date.
Q. Was it last May, or was it June?
A. It was during the last of September or the first of 

October. . .
Q. You are not certain, is that right?
A. Not certain of the exact date.
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By the Court.
Q. W hat day did college open this year?
A. A s far as I can remember it was the thirteenth of 

September.
Q. H ow long was it after college opened ?
A. That we went up there ?
Q. Yes.
A. A  week or so.
Q. A  week or so after college opened. W ere you 

10 there when Mr. Curtis said, I have got to answer a call 
of the State Board of Medical Examiners, or a sum-
mons of the State Board of Medical Examiners, did 
you hear him say that?

Mr. March— That is not it. He said some-
thing about a complaint of the Medical Society. 
W e are going to contend that he did not allude 
then to this formal complaint, but some com-
plaints of the Medical Society as to his practic-
ing. He was on Livingstone Avenue and other 

20 places.
The Court— Strike out my question.

Q. W ere you there when Mr. Curtis said something 
about a complaint of the Medical Society?

A . I was.
Q. W hat were the words that he used at that time?
A . M y brother asked him where he could procure 

some more. He said I won’t be here long, I should have 
been away now, but there is some complaint of the 
Medical Board, was his answer. He didn’t say anything 

30 definite what the complaint was, or he knew what it 
was, but he simply said there was some complaint.

B y Mr. March.
Q. Did you ever see the bottle before, referring to 

Exhibit P -i ?
A. Yes, I have seen that before.
Q. Where did you see it?
A . In my brother’s hands.
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Q. Did you see your brother get a bottle of medicine 
there that night ?

A. Saw him get a bottle that looked like that. Same 
thing.

Mr. March— Cross-examine.

Cross-examination, by Mr. Cowenhoven.
Q. When did you leave home to come to college this 

last time ?
A. I left home on Saturday night. 10
Q. What month?
A. September.
Q. What part of the month ?
A. About the middle of the month.
Q. Fifteenth?
A. I said I thought it was before the fifteenth. About 

the thirteenth I thought. I said I thought college opened 
about the thirteenth and then I must have left about the 
eleventh.

Q. Now, you say you left home about the eleventh? 20
A. I said I left home, and it took me about a day to 

come here. I said college opened about the thirteenth, 
as far as I can remember, and I left about two days 
before that. In fact, I came here on Saturday night, 
and college opened either Tuesday or Wednesday.

Q. Now, how long after you reached New Bruns-
wick was it that you went to this Mr. Curtis’ tent?

A. I thought it was about a week or so.
Q. You cannot tell then two weeks positively, either a 

week or two weeks, is that right? 30
A. That is right.
Q. That is as near as you can come to it now, to the 

best of your recollection ?
A. That is right.
Q. You do not know whether it was on the twentieth 

or the thirtieth of September, can you, nor the inter-
vening dates?

A. No.

6 M£D
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Herbert Nafey, a witness produced on behalf of the 
plaintiff, being duly sworn according to law, on his 
oath saith:

Direct examination, by Mr. March.
Q. Where do you reside, Doctor N afey?
A. 133 Benner Street, Highland Park.
Q. Y ou  are a practicing physician of the State of 

New Jersey?
A. I am.

10 Q. Duly licensed?
A. I am.
Q. W hat school or college did you attend?
A. Rutgers College, Academic Course; University 

of Pennsylvania, Course in Medicine.
Q. Y ou  were associated with the late Doctor Dono-

hue?
A . I was.
Q. H ow long have you been practicing in Highland 

Park?
20 A. I was in Highland Park for almost two years be-

fore the outbreak of the war, and then, enlisting, went 
over-seas for twenty-two months, and have been back 

. since April, and been practicing since April at the pres-
ent time.

Q. You were a practicing physician in the service of 
the United States Arm y during the war?

A. I was.
Q. A re you a member of the Middlesex County 

Medical Society?
A. I am.
Q. Are you on any special committee of that society ?
A. I am.
Q. W hat particular committee ?
A. A  committee appointed to investigate this subject.
Q. W hat subject?
A. Subject of the practice of Hal A. Curtis, practice 

of medicine in New Brunswick.
Q. W hat are the main functions of that particular 

committee, not in reference to this case, but in reference 
to any case of this character ?
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Mr. Cowenhoven— I object.
The Court— Objection sustained.

Q. What is the object of the committee?
A. The object of that committee—

Mr. Cowenhoven— I object to that.
The Court— Objection sustained.

Q. In reference to this particular case, what did you 
do as a member of that committee, if  anything?

A. On learning— it having been reported at one of 
the society meetings that there was a man—  10

Mr. Cowenhoven— I object to what was re-
ported.

The Court— Objection sustained.
A. As a member of that committee I was one of those 

who investigated for the county society the reported 
practice of medicine of this man in New Brunswick.

The Court— And as a result of that investiga-
tion what did you do?

Q. What did you do now ?
A. I went, when Hal A. Curtis established in High- 20 

land Park— previous to that time I reported this prac-
tice to—

The Court— Strike that out.

By the Court.
Q. What did you do ?
A. I wrote a letter to the State Board of Medical 

Examiners—
The Court— Strike that out.
Mr. March— I see no harm. Here he is a go 

member of a committee of a medical society. No 
harm in his testifying— I do not see what is im-
proper about his report to his superiors. Re-
porting it to the State Board and also the County 
Medical Society. That was his duty, and it is 
proper in this case to show that there was noth-
ing personal on the part of the witness. He is 
merely following out one of his duties.
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The Court— That is not the point. The char-
acter or motives of the witness have not been 
attacked in any way and are not attacked now 
at all. H e simply testifies here as a citizen. You 
qualified him as a physician, for some reason, 
and that was not objected to. W hat he did in 
reporting' what he found would be hearsay tes-
timony entirely.

Mir. March— H e has not stated what he said. 
10 H e merely states the fact that he reported. He

does not go into conversation.
The Court— That is objected to also.
Mr. Cowenhoven— In consequence of what he 

reported, what did he do.
A. A s a member of that committee or as a witness 

here?
The Court— In either capacity.

A . I wrote a letter to the State Board of Medical 
Examiners saying that there was—

20 Mr. Cowenhoven— I object.
The Court— Objection sustained.
Mr. March— Prays exception.
Exception allowed. Sealed accordingly.

30

Judge.
By Mr. March.
Q. W hat did you do, other than writing letters or 

reporting; what did you do personally in reference to 
this individual, Dr. Hal Curtis?

A . I visited his office.
Q. And when?
A. September i8th, at 3 :30.
Q. W hat day o f the week was it? W hat year, first? 
A. 1919.
Q. W hat day of the week?
A. I think Tuesday. I am not sure.
Q. W as anyone with you?
A. Yes,
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Q. Who?
A. Doctor Forney.
Q. Did you see the doctor, Dr. Curtis?
A. I did.
Q. And where was he?
A. In his office.
Q. Whereabouts?
A. On Raritan Avenue, Highland Park.
Q. What did you say to him first? W as anyone else 

there ? 10
A. Dr. Forney.
Q. Anyone else other than Doctor Forney, you and 

Doctor Curtis ?
A. No one else in his private consulting room.
Q. Was anyone else waiting in his outer room?
A. There was.
Q. How many ?

Mr. Cowenhoven— I object.
The Court— Objection overruled. W hy is it 

objectionable ? 20
Mr. Cowenhoven— W hat difference does it 

make whether or not there were many persons 
in that room or not? They might be visitors 
there. W ho were they or what were they, Mr. 
March ?

Mr. March— W e may call them to cor-
roborate this witness. It is perfectly proper.

The Court— I will admit it.
Exception allowed. Sealed accordingly.

30
Judge.

Q. Were there any others in the outer office?
A. There were.
Q. How many?
A. Two in the outer office and three women and a 

child outside, standing outside of the door waiting to 
come in.

The Court— Strike out “ waiting to come in.”
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10

20

30

Q.
A.

Q.
A.

Q.

A.

Q-
A.

Q.

Q. When you first went in there were these people 
waiting in the outer office, any of them ?

A. No. They came in while we were there.
You did not have to wait to see them, did you? 
W e did.
W as someone in his private office ahead of you? 
There was.
Did you go in your turn ?

M-r. Cowenhoven— I object. Instead of say-
ing waiting his turn, when did he go in.

The Court— Yes. When did you go in.
A s soon as the preceding person came out.
Did Doctor Forney go in with you?
Doctor Forney did.
Tell just what took place when you and Doctor 

Forney were present in Doctor Curtis’ private office, 
just what took place?

A . Mr. Curtis met us, shook hands with Doctor 
Forney and .at the same time looked at me and said, good 
afternoon, gentlemen, how are you?

Q. W hat did you first say to him ?
A. I didn’t say anything.

The Court— Let him state.
A . And Doctor Forney said I have a slight cold, hut 

I have come here with Mr. N afey to see you— no, that is 
wrong. He didn’t say with Mr. Nafey. He said, I 
have come here to consult you with my friend about 
himself. And with that Mr. Curtis turned to me and 
said, have a seat, gentlemen, have seats. He sat down 
and so did Doctor Forney and myself. And then he 
asked me what my trouble was. I said I had a pain in 
my stomach. He said, Oh, yes. And he said how long 
have you had that. I said, well, I have had that for 
off and on for a long time. Had it when I was in the 
army. He said, Oh, yes, that is interesting. You have 
too much acid in your stomach. I said, is that so. He 
said, yes. And he said, do you feel pretty good other-
wise. I said, yes, I f^el fairly good. H e said, are you
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a little constipated sometimes. I said yes. Do you take 
cathartics sometimes? I said, yes. He said well, 
he said, the trouble with you is that your pneumo- 
gastric nerve is not working right. Food that ought to 
digest in your stomach, does not digest in your stomach.
He said, it digests in your large intestine, and it ought 
to digest above there, and it is the pneumogastric nerve 
that controls that. I was a little bit interested in that so 
I questioned him, out of interest to myself, to find out 
just how this action of the pneumogastric nerve carried 10 
on. And then he informed me that I ought not to take 
any meat because meat would rot my stomach, if I did.
He said I ought not to eat any vinegar, because that was 
acid, and I already had too much acid in there. He told 
me I ought not to take any sugar, because sugar would 
turn into acid as soon as I put it into my stomach, which 
was also interesting. I said, well, doctor, I said, I have 
vomited once or twice. He said, hah, he said, that is 
more serious. He said, you have got a gastric ulcer.
I was a little bit surprised at that so 1 questioned him 20 
along those lines.

By the Court.
Q. Would those things have been symptoms of a 

gastric ulcer ?
A. The pain is the only thing that would have been—  

the pain and vomiting, yes, are symptoms of gastric 
ulcer.

Q. There are lots of people who have pain and vomit-
ing who do not have gastric ulcers ? 30

A. Do not have gastric ulcers.

By Mr. March.
Q. Go on.
A. I said, that is all very interesting, doctor, but what 

I have got to find out from you is what you can do for 
me. I said, you told me what my trouble is, now I want 
to know what you can do for me. He said, well, he
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said, we have this medicine here that we call Sacred 
Bark, he said, that is just the thing you need, he said, 
it will build up that pneumogastric nerve of yours that 
is not working, and he said, it will build you up gener-
ally. Now, he said, besides that, he said, I want you 
to take some baking soda -before your m eals; you’ know 
baking soda is for the acid, he said. And you have got 
too much acid. And he picked up a box of baking soda 
off the table, picked up a teaspoon, picked up a glass and 

10  ,took a teaspoonful of baking soda out of the box and 
said, I want you to take this much baking soda three 
times a day before meals', showed me the glass, how 
much water to put in it, showed me how much baking 
soda to put in the spoon, and told me how to take it. 
He said, after meals I want you to take a dessert spoon 
full of this medicine three times a day about an hour 
after your meals.

B y the Court.
2q  Q. Referring to the Sacred Bark?

A . The Sacred Bark medicine. I asked him if I 
should come back. He said, yes, he said, I expect to be 
here for about another week. And he said, of course, 
you won’t expect to get a great deal of results from one 
bottle of this medicine, but we are selling six -bottles for 
five dollars, and when this is gone you come back 
and, he said, this one bottle that you are taking now 
will apply on the cost of the other six. W e will let that 
go in as the other six and four more and you will have 

2Q the other fifth bottle. I said, thank you, doctor, how 
much do I owe you. He said, one dollar. I handed 
him one dollar and he handed me the bottle of medicine 
and I went out.

By Mr. March.
Q. Have you the bottle with you?
A . I have.
Q. W ill you produce it?



HERBERT NAEEY---- DIRECT. 49

(Witness produces bottle.)
Q. What have you done with that bottle since that 

date?
A. I opened it to give some of it to Professor Little 

at Rutgers College.
Q. This gentleman here?
A. That gentleman there, to make an analysis.
Q. You gave it to him personally?
A. I did. ‘
Q. What did you put it in when you gave it to him, 10  

another bottle ? W hat you gave to him ?
A. I gave him this bottle.
Q. And he handed it back to you ?
A. He did.
Q. When?
A. This morning.
Q. And when did you give it to him ?
A. I gave it to him Tuesday of last week.
Q. Interrogating you as a practicing physician, what 

does Sacred Bark mean ? 20
A. Sacred Bark, I think, is not mentioned in the 

pharmacopoeia of the United States. But in M erck’s 
Catalogue the pharmaceutical house of Merck & Com-
pany, sacred bark is cascara sagrada.

Q. Which is more for the bowels?
A. It is a mild purgative.
Q. What is it usually called ?
A. Cascara.

By the Court.
Q. And is Sacred bark another name for cascara?
A. Given by Merck’s. I think not officially. That 

is the Merck’s pharmaceutical house name for cascara.
Q. Cascara is a well-known—
A. Cascara is a well-known purgative medicine.
Q. Commonly used?
A. Yes.

7 MED
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By Mr. March.
Q. Also, interrogating you as a practicing physician, 

anyone who has an ulcer of the stomach or cancer of 
the stomach would vomit, would they not?

Mr. Cowenhoven— I object to it.
The Court— Objection sustained. He is not 

called as an expert, is he?
Mr. March— That is why we qualified him for 

both purposes.
10 The Court— W hat is the ground for the ob-

jection, Judge, on reflection?
Mr. Cowenhoven— Perfectly immaterial here 

as to what the effect of that medicine is. He is 
charged with practicing medicine; he gives a 
certain, kind of medicine. Whether that is bene-
ficial or otherwise is not the question. The 
question is does he practice medicine. Whether 
he diagnoses and treats. He gives him this 
medicine. He does not tell him what is in it or 

2o anything about it. He says this sacred bark is
called cascara. Now, he wants to know what 
the effect of that cascara would be.

The .Court— There was no objection to that. 
You did not make any objection to all those ques-
tions.

Question repeated by stenographer.
Mr. Cowenhoven— It is immaterial in the issue 

in this case. He is charged here with practicing 
medicine. Not matter whether the medicine was 

gQ efficacious or not is not the question. Did he
give him medicine? That is all the question is; 
did he give him medicine? Now, whether or not 
it was poison, or whether it was not, is not the 
question.

The Court— That is not the question. Objec-
tion overruled.

Mr. Cowenhoven— Prays exception.
Mr. Reynolds— I make another objection here.
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The question is irrelevant and incompetent be-
cause it would not apply unless the witness had 
previously testified that he actually had ulcers 
or cancer of the stomach. In other words, if 
the witness went there and told the defendant 
that he had ulcers of the stomach, when he did 
not have ulcers of the stomach, and he took this 
medicine as a remedy for that, when he did not 
have it, then the question I claim is incompetent 
because it was upon a condition which did not 
exist. I, therefore, say that that question that 
was last asked of the witness must be predicated 
by another question, and that is, did you have 
ulcers or cancer of the stomach.

The Court— Objection overruled.
Mr. Reynolds— Prays exception.

Exception allowed. Sealed accordingly.

Judge.
The Court— Exception will be allowed. It is 20 

very material as to whether or not the defendant 
undertook to diagnose a case. That is a part of 
the practice of medicine under all the decisions,

.as I understand it. This man goes to him and 
says I have a pain in the stomach and vomiting, 
and describes certain other symptoms. It does 
not matter whether he was there as a detective 
or whether .he was there as a patient. Now, he 
supplies testimony, this witness does, which the 
other witnesses have not, because he says— I am gy 
not saying that it is so, that will be for the jury 
to determine— but he says thaf he then said you 
have ulcers of the stomach. In other words, he 
predicated a diagnosis upon subjective symp-
toms which were described to him by the witness.
If  that 'be true, under all the decisions was not 
that the very distinction that is drawn in the de-
cisions as to what constitutes a practice of medi-
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cine, and what does not constitute a practice of 
medicine? Objection overruled.

Mr. Cowenhoven— Assuming- that all to be 
true, what your Honor has said, the mere fact, 
if  you determine that to be diagonsing the case—

The Court— I am not determining it.
Mr. Cowenhoven— Practicing medicine is one 

thing, but what the effect of that medicine is, it 
seems to me is perfectly immaterial and irrele-

vant.
The Court— He did not ask him what the 

effect of the medicine would be at all that I have 

heard.
Mr. March— I asked him in reference to what 

Sacred Bark, what it meant, and the object in 
asking it was simply to> show that this man gave 
these people cascara and labled it Sacred Bark.

The Court— Objection overruled. Question 
allowed. Answer the question.

Exception allowed. Sealed accordingly.

Judge.

Question repeated by stenographer.
A. A t some stage during the course of their disease.
Q. An interrogating you further as a practicing phy-

sician, did Doctor Curtis make any test to ascertain as 

to whether you had acid ?
A. He did not.
Q. Except to interrogate you?
A . That is all.
Q. H ow are tests usually made to ascertain whether 

the patient has acid or not in their symptoms ?
Mr. Cowenhoven— I object to that.
The Court— Objection sustained. That is not

material.
Q. Did you take any of the medicine ?
A. I did not.

Mr. March— That is all.
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By the Court.
Q. Could you tell what it was by the smell of it after 

you got it ?
A. No.
Q. You could not necessarily ?
A. No, sir.

Mr. March— That is all, Doctor Nafey.

By the Court.
Q. What was the name of the nerve you said he spoke 10

of? '
A. The pneumogastric nerve.
Q. Is there such a nerve in the stomach ?
A. There is.
Q. Would the symptoms that were described— that 

you described to him— indicate a difficulty with the 
pneumogastric nerve?

A. No, sir.
Q. They would not.
A. No, sir. 20
Q. So the symptoms that you have described as hav-

ing would not apply to the pneumogastric nerve at all ?
A. No, sir.
Q. What is the pneumogastric nerve, doctor ?
A. The pneumogastric nerve is one of the twelve 

cranial nerves which control the movement of the 
stomach and intestinal tract beginning at the esophagus 
and going all the way through to the lower valve.

Q. And if it has any pain—
A. The pain produced in those cases is due to the 30 

sympathetic nervous system, and not to any of the 
twelve cranial nerves.

Q. The pneumogastric nerve might be out of order 
and yet a man’s stomach not be out of order?

A. Yes. The pneumogastric nerve possibly could be 
diseased and still his stomach not be upset.

Q. And vice versa?
A. Yes, sir.



54 HERBERT NARRY— CROSS.

Q. Every time a person has a stomach ache, or irregu-
larity of the alimentary canal and digestive tracts, right 
straight through from the throat, say, to the large intes-
tine, that does not necessarily mean that the pneumo- 
gasric nerve is out of order ?

A. It does not.
The Court— Go ahead.

Cross-examination, by Mr. Cowenhoven.
10 Q. Doctor, where is your office ?

A. 133 Benner Street, Highland Park.
Q. H ow long have you been practicing there ?
A . Since October 1st, 1915, except the time I was 

abroad.
Q. When did you first learn of Mr. Curtis’ arrival 

in the city of New Brunswick?
A . This summer.
Q. W hat part of the summer?
A . I can’t tell you. I don’t know.

20 Q. W hy not?
A. I don’t remember.
Q. Y ou  do not remember?
A . No.
Q. W ere you not apprised of the fact that some man 

by the name of Curtis had come here in the city of 
New Brunswick and was dealing out medicine to people, 
through public advertisements and by sale?

A . I was.
Q. H ow long was it before, can you fix a date when 

30 you first heard it ?
A . No.
Q. That was in direct conflict with your business, was 

it not? The fact of his.coming here and dealing out 
medicines was in direct conflict with your business, your 
profession ?

A. No.
Q. It was not? It was in accord with it? If it was 

not in opposition to it, was it in accord with it ?
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A.' No.
Q. What was it then ?
A. I never gave it a thought.
Q. Well, think of it now?
A. Will you state your question again, please ?

Mr. March— I object on the ground it is im-
material.

The Court— Cross-examination. He is trying 
to show the motive of the witness.

Mr. March— Unless he intends to show mo-
tive. Is that the object? • ®

The Court— Apparently.
Mr. March— Is that the object of it, Judge?
Mr. Cowenhoven— I am not bound to disclose 

my motive.
The Court— Objection overruled.

Question repeated by stenographer.
A. It is not.
Q. So then notwithstanding that you heard that this 

man came here and was selling medicine, it did not 
make any impression upon your mind to such an extent ^  
as to call the attention of the Medical Society to it, 
did it?

A. Yes.
Q. When was that done?
A. I don’t know.
Q. Why not ?
A. I don’t remember.
Q. Who called the attention of the Medical Society 

to it?
A. It was reported at one of the meetings. 30
Q. Who by?
A. I don’t know. I don’t remember.
Q. How do you know?
A. I was there.
Q. Then why can’t you tell who reported it?
A. Because there were about twenty-five members "of 

the society. .
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Q. And you can’t tell me, now, who it was told you 
about this man Curtis ?

A. It was reported at the society meeting.
Q. By whom?
A. I don’t know. I don’t remember.
Q. Y ou were present?
A. Yes, sir.
Q. And the report was that this man Curtis was 

here selling this medicine?
IQ A. Yes.

Q. The name of the reporter does not occur to you 
now ?

A . No.
Q. Thereupon was the action appointing you on a 

committee to investigate this matter?
A. Yes.
Q. That same night or day, or whatever it was?
A. During that meeting.
Q. W ell, was that in the morning, or the afternoon,

2o or night?
A. That was night.
Q. On whose motion was that done?
A. I don’t know. I don’t remember.
Q. Y ou  were appointed by the chairman?
A. W hat is that?
Q. W ere you appointed by the chairman?
A. I was.
Q. W as there a written resolution to that effect?
A. There was.

„ Q. Have you it there?
d0 A. No.

Q. Can you learn the date ?
A. I don’t know that I can.
Q. W hy not? Aren’t the minutes of your proceed-

ings kept?
A. I suppose they are.
Q. Don’t you know that they are ?
A. They are reported at every meeting.
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Q. T h e n , th e y  a r e  k e p t, a r e n ’t  th e y  ?

A . Y e s .

Q. T h e n , y o u  d o n ’t  su p p o se  a n y th in g  a b o u t it. Y o u  

know th ey a r e ;  is n ’t  th a t  s o ?

A . Y e s .

Q. H o w  so o n  a f t e r  th a t  m e e tin g — o r  w a s  th e re  a  

discussion th e re  th a t  n ig h t  a s  to  w h a t  sh o u ld  b e d o n e ?

A . T h e re  w a s .

Q. W e r e  y o u  d ire c te d  w h a t  to  d o ?

A . N o . 10
Q. H a d  n o  in s tr u c tio n s  ?

A . N o .

Q. I w ill a sk  y o u , n o w , c a n  y o u  g iv e ,  f r o m  m e m o r y , 

what you  u n d e rsto o d  w a s  to  b e y o u r  d u ty  in  th e  in v e s t i-

gation o f  th is  m a tte r  ?

A . T h is  c o m m itte e  w a s  a p p o in te d  to  in v e s t ig a te  th e  

matter. T h a t  is  a ll w a s  d o n e  th a t  n ig h t.

Q. T o  in v e s t ig a te  th is  m a tte r  o f  h is  s e ll in g  th e  b o ttle s  

of m edicine ?

A . Y e s . 2 0

Q. H o w  so o n  a f t e r  y o u , a n d  D r .  F o r n e y ,  w a s  i t?

A . Y e s , sir.

Q. H o w  so o n  a f t e r ,  d o c to r , th a t  y o u  a c te d  u p o n  th a t  

resolution ?

A . I ca n ’t te ll y o u  e x a c t ly .  W it h in  a  w e e k  o r  te n  

days.

Q. It w a s  re p o rte d  th a t  th is  m a n  w a s  h e r e  s e ll in g  

these m edicines, o u t in  a  p u b lic  m a n n e r , in  a  te n t ; a ll th e  

details co n n ected  w ith  it, w a s  i t?

A . Y e s . 30
Q. T h en , y o u  sa y , n o w , y o u  w a ite d  a  w e e k ?

A . I d id  w h a t?

Q. W a ite d  a  w e e k  b e fo r e  t a k in g  a n y  a c t io n  ?

A . A b o u t th a t tim e.

Q. D id n ’t y o u  th in k — w a s n ’t  th e  o b je c t  o f  h a v in g  

this com m ittee a p p o in te d  to  see  w h e th e r  o r  n o t  th is  m a n  

was selling th is  m e d ic in e , a n d  i f  i t  w a s  d e le te r io u s  to  

the public h e a lth , w h ic h  w a s  y o u r  p r im a r y  o b je c t  to

8 MED
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p r e s e r v e , th a t  y o u  sh o u ld  w a it  a  w h o le  w e e k  before 

t a k in g  a n y  a c t io n  in  th e  m a tte r ?

A .  N o .

A d jo u r n e d  u n til 1 :30 P .  M .

A f t e r n o o n  S e s s io n , 1 :30 P . M .

Herbert Nafey ( re su m e d  ) .

C r o s s - e x a m in a t io n  ( c o n t in u e d ) ,  b y  M r . Cowen- 

h o v e n .

10 Q . W h y  n o t?  W h y  d id  y o u  w a it  a  w h o le  w eek ?

A .  I  c o u ld  n o t  see  th a t  th e re  w a s  a n y  h u r r y .

Q . N o t  in  a n y  h u r r y  to  s to p  th e  sa le  o f  a  medicine 

b y  a  m a n  w h o m  y o u  w e r e  sa tis fie d  w a s  n o t a  licensee 

o f  th e  M e d ic a l S o c ie t y  a n d  w a s  s p r e a d in g  throughout 

th e  c o m m u n ity  a n  a r t ic le  w h ic h  h e  p re te n d e d  to be 

f o r  th e  u se  a n d  b e n e fit o f  m a n k in d ?

A .  I  th in k  I  s a id  a b o u t a  w e e k  a f t e r  th a t  appoint-

m e n t. I  d o n ’t  th in k  I  s a id  d e fin ite ly  a  w e e k .

Q . A n d  y o u  d id n ’ t  th in k  th a t  w a s  to o  lo n g  a time to 

2 0  sto p  th e  sa le  o f  th is  d e le te r io u s  m a tte r ?

A .  I  d o n ’t th in k  so.

Q . S i r ?

A .  N o .

Q . Y o u  w o u ld  n o t w a it  a  w e e k  i f  a  p e rs o n  w a s  sick to 

p re sc r ib e  fo r  h im  a s  a  p h y s ic ia n ?

A .  O h , n o .

Q . W h y  w o u ld  y o u  w a it  f o r  a  w e e k  w h e n  th is medi-

c in e  w a s  b e in g  fo is te d  u p o n  th e  p u b lic  to  s to p  it  ?

A .  B e c a u s e  I  w a s  in  n o  h u r r y .

Q . N o  h u r r y  to  s to p  th e  sa le  o f  th a t  m e d ic in e ?

A .  N o .

Q . T h a t  is y o u r  o n ly  a n s w e r  to  th a t  ?

A .  Y e s .

Q . N o w , D o c to r ,  th a t  c o m p la in t  w a s  m a d e  on the 

tw e n tie th  o f  S e p te m b e r , w a s n ’t  i t ?

A .  W h a t  c o m p la in t  ?

Q . T h e  c o m p la in t  th a t  w a s  m a d e  b y  th e  M e d ica l So-

c ie ty  ?

A .  I  d o n ’t k n o w  w h e n  th e  c o m p la in t  w a s  m ade.
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Q. D o  y o u  re m e m b e r  w h e n  th e  re s o lu tio n  a u th o r iz -

ing you to  p ro c e e d  to  in v e s t ig a te  w a s  m a d e  ?

A . I do not.

B y  the C o u rt.

Q. H a v e  y o u  th e  c o m p la in t  t h e r e ?

A . N o , sir.

T h e  C o u r t— H a v e  th e  a t to r n e y s  th e  c o m -

p la in t ?

M r. M a r c h — I h a v e  a  c o p y  o f  it. 10

B y M r. C o w e n h o v e n .

Q. H o w  lo n g  b e fo r e  th e  c o m p la in t  w a s  m a d e  d id  

you know  o f  e x is te n c e  o f  M r . C u r t is  h e re  in  th e  c i t y  o f  

New B ru n s w ic k  s e ll in g  th is  m e d ic in e  ?

A . O h, I  h a v e  a  v a g u e  r e c o lle c t io n  o f  h a v in g  h e a rd  

he had been h e re  a ll su m m e r.

Q. A ll  su m m e r?

A. Y e s.

Q. A n d  y o u  n e v e r  f e lt  it  y o u r  d u ty , k n o w in g  th a t  h e  o a  

was not a m e m b e r o f  th e  m e d ic a l f r a t e r n it y ,  to  c a ll  th e  

attention o f  th e a u th o r it ie s  to  th a t  fa c t  ?

A. N o.

Q. W h e re  w a s  h e s e ll in g  th ese  m e d ic in e s  w h e n  y o u  

first heard it ?

A. In  N e w  B r u n s w ic k .

Q. W h a t p a r t  o f  N e w  B r u n s w ic k  ?

A . I d on ’t k n o w .

Q. In the c ity  o f  N e w  B r u n s w ic k ?

A . O h, yes . j | |

Q. In m o re  th a n  o n e  p a r t  ?

A . I d o n ’t k n o w .

Q. A n d  th a t w a s  so  f o r  a b o u t  s ix  w e e k s  th e n  b e fo r e  

he came o v e r  to  H ig h la n d  P a r k  ?

A . I h ave  n o t th e  fa in te s t  id ea .

Q. W e ll, y o u  h a d  h e a r d  o f  h im  f o r  s ix  w e e k s  b e -
fore?

A . Y e s , b u t I d o n ’t  k n o w  th a t.
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Q . Y o u  h a d  h e a r d  h e  h a d  b e en  s e ll in g  th is  medicine 

f o r  s ix  w e e k s  b e fo r e  in  th e  c it y  o f  N e w  B r u n s w ic k ?

A .  Y e s .

Q . T h e  v e r y  m o m e n t h e s tr u c k  H ig h la n d  P a r k — you 

liv e  in  H ig h la n d  P a r k ?

A .  Y e s .

Q . A n d  y o u  p r a c t ic e  in  H ig h la n d  P a r k ?

A .  Y e s .

Q . A n d  th e  v e r y  m o m e n t th a t  h e  c a m e  o v e r  in  H igh- 

10 la n d  P a r k  a n d  o p e n e d  u p  h is  m e d ic in e s  th a t  in terfered  

s o m e w h a t  u n d o u b te d ly  w ith  y o u r  p r a c t ic e , d id  it  not? 

A .  N o , I d o n ’ t th in k  so.

Q . T h e n  it  w a s  y o u  th o u g h t  it  w a s  tim e  y o u  m ade a 

c o m p la in t, a s  so o n  as h e  la n d e d  in  th e  sa c re d  soil of 

H ig h la n d  P a r k ,  is n ’t  th a t  s o ?

A .  I h a v e  n o t sa id  so.

Q . I a s k  y o u  to  s a y  w h e th e r  y o u  d id  o r  n o t ?

A .  N o .

Q . W h y  d id n ’t y o u , w h e n  h e  w a s  fo r  s ix  w eek s sell- 

2 0  in g  th is  m e d ic in e  in  N e w  J e r s e y , w h y  d id  y o u  w a it  until 

h e  s tr u c k  y o u r  ju r is d ic t io n ?

A .  I  d id n ’ t.

Q . Y o u  d id n ’t ?

A .  N o .

Q . I u n d e rs to o d  y o u  to  s a y  y o u  h e a rd  it  fo r  six 

w e e k s  b e fo r e ?

A .  Y e s .  I  d id n ’t s a y  s ix  w e e k s .

S i r ?

I d id n ’t m e n tio n  s i x  w e e k s .

Y o u  d id n ’t  m e n tio n  i t ?

N o .

Q . I  u n d e r s ta n d  y o u  to  s a y  s ix  w e e k s ?

A .  I  s a id  a ll su m m e r.

W h e r e  d id  I  g e t  s ix  w e e k s  f r o m ?

I d id n ’ t s a y  s ix  w e e k s .

T h e  C o u r t— I th in k  y o u  sa id  s ix  w e e k s, Judge, 

a n d  th e  w itn e s s  sa id  y e s , o r  a ss e n te d  to  it.

30

Q.
A .

Q-
A .

Q.
A .
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A . T h e n  I w il l  w it h d r a w  th a t  a sse n t. I  d o n ’t  k n o w  

hc-w m a n y  w e e k s.

Q. W a s n ’t it  th e  f a c t  n o w , D o c t o r — b e  fr a n k  t o  te ll 

me— Was it  n o t th e  r e a s o n  th a t  h e  c a m e  o v e r  t o  H i g h -

land P a r k  a n d  o p e n e d  u p  h is  te n t  th e r e  a n d  so ld  h is  

medicines, th a t  -that in te r fe r e d  u n d o u b te d ly  w ith  y o u r  

practice ?

A . N o .

Q . A n d  th e n  it  w a s  y o u  th o u g h t  it  w a s  tim e  to  b r in g  

it to  the a tte n tio n  o f  th e  S o c ie t y  ? 1 0

A . N o t  a t  a ll. I  h a d  ta k e n  th e  m a tte r  u p  b e fo r e  h e  

came to H ig h la n d  P a r k .

Q . H o w  lo n g  b e fo r e  ?

A . I d o n ’t k n o w .

Q. Is n o t y o u r  m e m o r y  g o o d  ?

A . N o , n o t p a r t ic u la r ly  o n  th a t  p o in t.

Q . O n  th a t  p o in t?

A . O n  th o se  p o in ts .

Q . I t  is on  e v e r y  o th e r  p o in t, is n ’t it  ?

A . E x c e p t  d a tes . I  a m  n o t p a r t ic u la r ly  g o o d  o n  20 
dates.

Q. Isn ’t it  s tr a n g e  th a t  y o u  c o u ld  n o t te ll m e  w h o  it 

was that o ffe re d  th a t  re s o lu tio n , a n d  w h e n  it  w a s  o ffe re d , 

arid w h at th e  re s o lu tio n  w a s ?

A . A  g e n e ra l d is c u s s io n  in  th e  S o c ie ty .

Q . A  g e n e ra l d is c u s s io n ?

A . Y e s .

Q . T h a t  is w ith in  th e  la s t  t w o  m o n th s , is n ’ t it  ?

A . N o .

Q . W ith in  th e  la s t  th r e e  m o n th s ?  3 9

A . P o ss ib ly . B a r e ly  w ith in  th e  la s t  th r e e  m o n th s.

But I think—
Q. A n d  w ith in  th r e e  m o n th s  y o u  c a n n o t r e c o lle c t , 

and yet y o u r  m e m o r y  is  g o o d , a s  to  w h e n  th a t  re s o lu tio n  

was m ade an d  w h a t  w a s  th e  p u rp o s e  a n d  w h a t  w a s  sa id  

and done, an d  y o u  s a y  y o u r  m e m o r y  is g o o d ?

A . It is p r e tty  g o o d .
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Q . I s  it  ju s t  a s  e f fe c t iv e  in  y o u r  m in d  n o w  a s  th e  con-

v e r s a t io n  w h ic h  y o u  a lle g e  to  h a v e  ta k e n  p la c e  between 

y o u  a n d  M r . C u r t is ?

A .  W i l l  y o u  s a y  th a t  a g a in ?  I d id n ’t  q u ite  under-

s ta n d  it.

Q u e s t io n  re p e a te d  b y  s te n o g r a p h e r .

A .  N o .

10

20

30

Q . W h y ?

A .  B e c a u s e  I  w r o te  th is  a ll d o w n  th a t  I  to o k  after 

M r . C u r t is ,  a n d  I  d id n ’t  w r i t e  a n y t h in g  d o w n —

Q . P r o d u c e  th a t  m e m o ra n d u m .

A .  M r . M a r c h  w i l l  g iv e  it  t o  y o u . H e r e  y o u  are.

Q . W h e n  w a s  th a t  m e m o ra n d u m  m a d e ?

A .  W it h in  tw e n ty  m in u te s  a f t e r  th e  c o n v e rsa tio n .

Q . W h e r e ?

A .  I n  m y  office.

Q . W it h  w h o m ?

A .  D r . F o r n e y  a n d  m y s e lf .

O . T h e n  y o u  w r o t e  th a t  d o w n ?

A .  I  d id .

Q .  L e t  m e  re a d  th a t  m e m o r a n d u m ?  I m e a n  to  say 

le t  m e  h e a r  it. Y o u  re a d  it.

A .  “ O n  S e p te m b e r  i8 th , 1 9 1 9 , b e tw e e n  3 :3 0  and 

4 :0 0  P . M .,  I v is ite d  th e  o ffice  o f  D r .  H a l  A .  Curtis, 

R a r it a n  A v e n u e , H ig h la n d  P a r k ,  C o u n t y  o f  M iddlesex, 

N e w  J e r s e y , in  c o m p a n y  w ith  D r .  N . N . F o rn e y , of 

M illt o w n , N e w  J e r s e y .

“ I  w a s  ta k e n  in to  th e  te n t u se d  b y  M r . C u r t is  fo r  his 

p r iv a t e  c o n s u lta t io n  ro o m , w h e n  w e  w e r e  g re e te d  by 

h im  a n d  a sk e d  h o w  w e  w e r e :  H e  a d d re s se d  D r . F o r-

n e y , w h o  s ta te d  t h a t  h e  h a d  a  s l ig h t  co ld , b u t turning* 

tc. m e  to ld  M r . C u r t is  th a t  I  h a d  co m e  to  co n su lt him 

in  r e fe r e n c e  t o  s to m a c h  tro u b le . H e  a sk e d  m e what 

m y  tr o u b le  w a s , a n d  I  to ld  h im  th a t  s in ce  jo in in g  the 

a r m y  I  h a d  b een  tro u b le d , a lm o s t c o n tin u o u s ly , with 

s e v e r e  p a in  in  th e  s to m a c h . I  to ld  h im  th a t  I  belched a 

g o o d  d e a l o f  g a s  a n d  h e  a s k e d  m e  i f  I  w a s  tro u b le d  also 

b y  c o n s tip a tio n . I to ld  h im  I  w a s  a n d  h e  in q u ire d  if  I
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found it n e c e s s a ry  to  ta k e  c a th a r t ic s . I  a n s w e r e d  in  th e  

affirm ative. H e  th e n  p ro c e e d e d  to  te ll m e  th a t  I  h a d  

too m uch a c id  in  m y  sto m a c h . I  a sk e d  h im  i f  th a t  w o u ld  

cause th e  p a in  fr o m  w h ic h  I  s u ffe r e d  a n d  h e  a n s w e re d  

yes. I then to ld  h im  th a t  o c c a s io n a lly  I  v o m ite d . H e  

said ‘A h , th a t  is  a  m o r e  s e r io u s  c o n d itio n . Y o u  p r o b a -

bly h ave  a n  u lc e r  o f  th e  s to m a c h , a n d  it  is n e c e s s a r y  f o r  

me to  tre a t y o u  in  su ch  a  w a y  th a t  w e  c a n  re d u c e  th e  

acid in y o u r  s to m a c h . T h is  m e d ic in e  w h ic h  w e  se ll 

called S a c re d  B a r k  is  a  n e r v e  s t im u la n t  a n d  u p b u ild s  1 0  

the w h ole  b o d y . I  th in k  y o u  n e e d  b u ild in g  u p  g e n e r a lly . ’

He said, ‘y o u  k n o w  th e  n e r v e  w h ic h  c o n tr o ls  th e  s to m -

ach and d ig e s tio n  is c a lle d  th e  p n e u m o g a s tr ic  n e rv e , a n d  

that re g u la te s  d ig e s t io n  a ll th r o u g h  th e  in te s tin e s .’ I 

then said, ‘ I t  is a ll r ig h t  to  te ll m e  w h a t  m y  t r o u b le  is 

but I w ish  t o  k n o w  w h a t  y o u  ca n  d o  f o r  m e. I  a m  b a d ly  

run dow n, I c a n ’t s le e p  a n d  I c a n ’t  e n jo y  m y  m e a ls , a n d  

no one I h a v e  b e en  t o  h a s  h e lp e d  m e, s o  I  w a n t  to  k n o w  

what yo u  ca n  d o  f o r  m e .’ H e  a sk e d  m e  i f  I  h a d  b een  

to any o f  h is e v e n in g  m e e tin g s  a n d  I  to ld  h im  n o . H e  20 
then asked m e i f  I  w a s  a  re s id e n t o f  th e  to w n  a n d  I  

said no. H e  sa id , ‘ O h  th a t  is to o  b a d .’ H e  th e n  sa id  

that it w o u ld  be n e c e s s a r y  f o r  m e  t o  r e f r a in  fr o m  e a t in g  

any m eat, t a k in g  a n y  v in e g a r  o r  e a t in g  s u g a r , b e ca u se  

meat w o u ld  ro t in to  m y  s to m a c h , o w in g  to  th e  a c id , a n d  

become a  p o iso n , th a t  v in e g a r  w a s  a n  a c id , a n d  th a t  

sugar w o u ld  tu rn  to  a n  a c id  in  m y  s to m a c h . A ls o  th a t 

I should ta k e  a n  e v e n  te a s p o o n fu l o f  b a k in g  so d a  in  a 

large g la ss  o f  w a t e r  a f t e r  e a ch  m e a l, s h o w in g  m e, a t 

the sam e tim e, a  b o x  o f  o r d in a r y  b a k in g  s o d a , a n d  a  30  

small teasp oon  w h ic h  w a s  to  b e  u se d  as a  m o d e l f o r  m y  

measure. H e  th e n  sa id  th a t  b e f o r e  e a ch  m e a l I  sh o u ld  

take one ta b le s p o o n fu l o f  h is  S a c r e d  B a r k  C o m p o u n d .

He said th a t I  p r o b a b ly  w o u ld  n o t see  m u c h  c h a n g e  in 

my condition  w ith  th e  o n e  b o ttle , b u t th a t  I c o u ld  h a v e  

six bottles f o r  $ 5 .0 0 , o r  b y  ta k in g  o n e  b o ttle  a n d  p a y in g  

$1.00 n o w  I  w o u ld  b e  a b le  to  g e t  m o r e  la te r . I  a sk e d  

him if  it w o u ld  be n e c e s s a r y  f o r  m e to  c o m e  b a c k  a n d  h e
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sa id  y e s , h e  w o u ld  l ik e  t o  see  m e a g a in  th e  la tte r  part 

o f  n e x t  w e e k , s in c e  h e  w o u ld  b e h e r e  u n til th e  la st of 

-  n e x t  w e e k .”  T h a t  is  th e  e v id e n c e , s ir .

Q . W i l l  y o u  le t  m e  h a v e  th a t, i f  y o u  p le a s e ?

A .  Y e s ,  sir.

Q . N o w , D o c to r ,  th e n  y o u  w r o t e  th is  d o w n  im m e-

d ia te ly  w ith in  tw e n t y  m in u te s  a f t e r  y o u —

A .  A f t e r  I l e f t  h is  o ffice .

Q . D id  y o u  a n d  D r . F o r n e y  m a k e  it  o u t  to g e th e r?  

10  A .  O h , ye s .

Q . N o w , is n ’ t it  as a  m a tte r  o f  fa c t ,  D o c to r ,  d idn ’t 

y o u  s a y  to  h im  ju s t  e x a c t ly  w h a t  y o u  c la im  th a t  h e said 

to  y o u , a n d  d id  h e n o t s a y  to  y o u , ‘ T  d o  n o t k n o w ; I 

d o  n o t k n o w  w h e th e r  th e re  ca n  b e u lc e rs  in  th e  stom ach 

o r  n o t” ?

20

30

A .  O h , no.

T h e  C o u r t — L e t  th e  J u d g e  fin is h  h is  question. 

Q . Y o u  sa id , “ M ig h t  it  b e  c a n c e r ”  ? d o  y o u  rem em ber 

s a y in g  th a t?

A .  O h , no.

Q . Y o u  sa id  n o th in g  o f  th a t  k in d ?

A .  N o .

Q . S im p ly  th e  u lc e r  o f  th e  s to m a c h ?

A .  I  d id n ’t m e n tio n  u lc e r  o f  th e  s to m a ch .

Q . D id  h e m e n tio n  it  F 

A .  H e  d id .

Q . N o t  y o u ?

A .  N o t  m e.

Q . Y o u  a r e  p e r fe c t ly  p o s it iv e ?

. A .  O h , I a m  a b s o lu te ly  p o s it iv e .

Q . D id  h e  n o t s a y  to  y o u , D o c to r ,  “ I  c a n n o t te ll you, 

I c a n n o t te ll w h a t  a ils  y o u ” ?

A .  A h ,  no.

Q . D id  h e n o t s a y  y o u r  tro u b le s  m a y  b e attributable 

to  in d ig e s t io n ?

A .  N o .

Q . N o t h in g  o f  th a t  k in d ?

A .  N o t h in g  o f  th a t  k in d .

Q . N e v e r  sa id  a w o r d  o f  th a t  k in d ?
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A . N o t  a  w o r d .

Q. A n d  th e n  th e  la n g u a g e  w h ic h  h e  u se d  y o u  s a y  

is here ?

A . It is th ere . |§J

Q. Y o u  s a y  th is  c o n v e r s a t io n  o c c u r r e d  w h e r e ?

A . In  th e te n t o f  M r . C u r t is .

Q. Y o u  sa id  in  h is  p r iv a te  o ffic e ?

A. I sa id  in  h is  p r iv a t e  c o n s u lta t io n  ro o m , I  th in k .

Q. W h a t  d o  y o u  m e a n  b y  t h a t ?

A . I m ean  th is  s e p a ra te  r o o m  in  th is  c a n v a s  te n t 10 
where he ta k e s  h is  p a tie n ts  to  c o n s u lt  th e m .

Q. D id  y o u  e v e r  see h im  ta k e  a n y  p a tie n ts  in  th e r e ?

A . I sa w  o n e  co m e  o u t  o f  th e re , a n d  I  su p p o se  h e 

went in.

Q. H o w  d o  y o u  k n o w  h e  w a s  a  p a tie n t  ?

A. I sto o d  a n d  w a tc h e d  h im  c o m e  o u t.

Q. S u p p o se  y o u  d id  see  h im  g o in g  in  o r  o u t, h o w  d o  

•you know  h e w a s  a  p a tie n t ?

A. I d o n ’t  k n o w .

Q. Y o u  d o n ’t  k n o w  w h e th e r  h e w a s  a  p r iv a te  p a tie n t 2 0  

or not ?

A. It w a s  h is  p r iv a te  p a tie n t.

Q. Y o u  s a y  th e r e  w a s  a  ro o m  in  w h ic h  h e  to o k  h is  

private p atien ts. N o w , I  a s k  y o u  h o w  y o u  k n o w  h e 

took his p r iv a te  p a tie n ts  in  th e r e ?

A. I saw  o n e co m e  o u t.

Q. Y o u  s a w  a  p e rso n  co m e  o u t?

A. Y e s .

Q. W ill y o u  s w e a r  th a t  w a s  a  p a tie n t  ?

A. N o.

Q. H o w  can  y o u  s a y  it w a s  a  p a tie n t ’ s p r iv a t e  r o o m  ? 

A . I can ’t.

80

Q. T h en  y o u  w e r e  w r o n g  a b o u t th a t, w e r e n ’ t  y o u  ? 

A . Y e s.

Q. Y e s , e x a c t ly . T h a t  lit t le  ro o m , w h a t  is in  th a t  
room?

A. I don ’t k n o w  w h a t  is  in  it  n o w .

Q. W e ll, a ta b le , w a s  th e r e ?  N o t  n o w , b u t w h e n  

you w ere th ere  ?

9 MED
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A. When I was there there were three chairs and a 
table that I remember.

Q. Do you remember whether there were other little 
private apartments for the actors or the exhibitors there?

A . Not in that room.
Q. But outside of that?
A . Yes.
Q. There were rooms for the actors who were 

engaged in the reception?
10 A. I don’t know.

Q. Y ou don’t know anything about that. Now then 
when you went in there on that occasion what was your 
object in going? You and Doctor Forney?

A. T o see whether this man was practicing medicine.
Q. And you proposed to find out how ?
A . By being a  patient.
Q. By being a patient?
A . Yes.
Q. W as that by telling him your actual condition?

20 A. W hat is that? I said from what I told him.
Q. No. Did you go there to tell him that— or to find 

out as a patient, is that what you mean ?
A . Yes.
Q. And you were really, you went to him in the 

capacity of a patient, did you?
A . Yes.
Q. Did you have that pain in the stomach ?
A. Not then.
Q. Did you tell him the truth then?

80 A . Yes.
Q. W hy, you said you didn’t— did you tell him you 

had a pain ?
A . Yes.
Q. Didn’t you say just a moment ago you didn’t have 

a pain?
A . I didn’t have it then. He was asking me when I 

I had it. I have had a pain in the stomach.
Q. Didn’t you tell him you had a pain then?
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A. No.
Q. How long did you tell him you had a pain ?
A. I didn’t mention any time.
Q. You told him you just had a pain?
A. No. I said I had a pain in my stomach.
Q. You gave him to understand that you had the pain 

then, didn’t you ?
A. Oh, well, that is up to him to interpret that. I said, 

doctor —
Q. Is not that what you intended to convey to him ? 10

Mr. March— The witness did not say anything 
of the kind.

The Court— He is asking-him on cross-exam-
ination.

Mr. March— He is pretending to predicate it 
upon the facts of the case.

Question repeated by stenographer.
Q. Did you not mean to convey to Mr. Curtis at the 

time when you went there to find out whether he would 
prescribe medicine to a patient, and you went there as a 20 
patient, as you say, that at that period of time you had 
a pain in your stomach ?

A. He wanted to so interpret it that way. I said, 
doctor—

Q. I don’t ask you his interpretation. I ask you if 
you didn’t intend to convey the impression?

A. I told him just what I said on that paper and I 
have told you his answer.

Qr Why don’t you be frank and tell me whether you 
intended to convey that impression, or that you had had «« 
a pain, some other pain ?

A. I didn’t care to tell him that.
Q. Why not?
A. I wanted him to ask me when I had a pain ?
Q- You told him that you had a pain?
A. Surely.
Q. Talking then present with him ?
A. Yes.
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Q. Now, be frank and tell me did you not intend to 
convey to him the impression that you had the pain at 
that time and you wanted to know if he could give you 
anything to relieve it ?

A. W ell, I say I told him the facts as I have said 
there, and he could interpret them as he saw fit.

Q. Is that the only answer that you—
A. Yes. That is my answer.
Q. You say now that is your only motive?

10 A. That is my answer.
Q. W ill you swear that you did not intend to convey 

to his mind the impression that you were then suffering 
with a pain?

A . No.
Q. Did you want him to prescribe for a pain you 

were going to have in the future?
A . I didn’t care when he prescribed.
Q. Or in the past?
A. I didn’t care. He is the doctor.

20 Q. Yes, he was the doctor for your then present con-
dition as a patient' that you swear that you went there 

for?
A. It is up to him to find out when I had the pain, 

isn’t it?
Q. Don’t ask me. Y ou  went there as a patient. 

However, that is all the answer you will give?
A. That is all.
Q. Don’t you know that you told him an untruth 

when you told him you had a pain in your stomach?
80 A . No, I didn’t tell him an untruth.

Q. Did you have a pain at that time ?
A. I have had many a pain in my stomach.
Q. Did you have a pain at that time ?
A . No.
Q. Then when you told him you had a pain and meant 

to convey to him that you had the pain at that moment 
you told him an untruth, didn’t you ?

A. B y that inference ?
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Q. And as a matter o f fact?
A. Oh, no.
Q. Why not?
A. Because I didn’t. That is the reason.
Q. In the remote future, a month hence, or a month 

before you meant to convey that you had a pain and 
you wanted some present treatment for that pain that 
was gone?

A. I didn’t want treatment. I wanted to see if  he 
would give it. 1.0

Q. Do you want the jury to understand that is so?
A. I beg pardon?
Q. Do you want the jury to understand that you 

were complaining of a pain you had a month or a week 
or ten days before when you went there as a patient?

A. I wasn’t complaining of any pain.
Q. Do you want the jury to understand that you 

complained of having a pain, or having a pain then 
in your stomach; that it was pain not at present, but at 
some time previous or some time in the future ? 20

A. Yes.
Q. That was it?
A. Yes.
Q. That is what you mean. Then he was going to 

prescribe for something you had suffered from?
A. Yes. I f  he saw fit.
Q. Did you tell him anything further that you had?
A. I told him I had vomited.
Q. Had you?
A. Oh, yes. 30
Q. When?
A. Many times in my lifetime.
Q. And you wanted medicine from your infancy up?
A. I didn’t want any medicine. I wanted to see if 

he would give me any.
Q. From your infancy up you told him you had 

vomited ?
A. Yes.
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Q. You wanted him then to prescribe for that?
A. Yes.
Q. You want the jury to believe that?
A . Yes.
Q. Anything else? W hat else did you tell him you 

had?
A. Everything is there.
Q. Just tell me something else you remember from 

your own memory now. You told him about the nerve 
10 of the stomach, didn’t you?

A . Oh, no; I never told him about any nerve in the 
stomach.

Q. Did he mention the pneumogastric nerve himself ? 
A . Yes.
Q. Didn’t you say that to him ?
A . Oh, no.
Q. You are very sure of that?
A. I am absolutely positive.
Q. Are you certain that you did not say to him that 

20 that nerve had no effect upon the stomach?
A. Oh, n o ; I never mentioned such a fact.
Q. Did he say to you that it had ?
A. Yes.
Q. Is there anything in this paper to show that? 

You took every word that was down there; show me 
what he said about the pneumogastric nerve?

A. Y ou know the nerve that controls the stomach.
Q. The pneumogastric nerve I am talking about?
A. You know the nerve which controls the stomach 

30 and digestion is called the pneumogastric nerve.
Q. Is there anything further about that?
A. In here?
Q. Y es?
A. And that regulates digestion through the intes-

tines.
Q. That is what he said to you ?
A. Oh, yes.
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By the Court.
Q. Is that a true medical fact?
A. Only partially.

By Mr. Cowenhoven.
Q. Is it not a fact that you asked him that question, 

if it did not ?
A. Oh, no; that is not a fact.
Q. Dr. Forney was with you right then and there?
A. Yes.
Q. Did you have any questions written out when you 

went there?
A. Not a word.
Q. Your idea was to entrap him, wasn’t it, to saying 

something by which you could predicate a complaint 
that he was practicing medicine?

A. That was my purpose.
Q. It did not make any differnce whether you told 

him the truth or whether you didn’t, as to your own 
condition ?

A. No.
Q. Don’t you think it would have been just as well 

for you to have sent some person who was actually suf-
fering from some complaint and have him try to pre-
scribe or diagnose the case?

A. I am not interested in anybody else.
Q. You were not particularly interested in your own 

self to go there and attempt to entrap a man by a state-
ment, the character of which he did not know; is that 
right ?

Mr. March— I object. That is not a question.
The Court— Y es it is.

Q. Wasn’t the motive of that thing, the motive of 
you and Dr. Forney— where does he practice?

A. Where?
Q. Where?
A. Militown and New Brunswick.
Q. Do you know whether or not he had ever had a 

tent down there?



72 HERBERT NARKY— CROSS.

A . No.
Q. Y ou  didn’t know he had ever been in Doctor 

Forney’s neighborhood?
A . N o; I didn’t know it.
Q. Never heard of that at all?
A. No.
Q. When you and Dr. Forney went there for the 

purpose which you have mentioned, do you understand?
A. W hat did I mention?

10 Q. T o see whether he was prescribing and diagnos-
ing the cases?

A . Yes.
Q. Can you remember for what purpose you went 

there ?
A. I wanted to see if you had the right idea, too.
Q. Now, when you went there, you two doctors were 

the persons who were interested in this matter, weren’t 
you?

A. When we went there; oh, yes.
20 Q- Did you take anybody else with you?

A . No.
Q. Just went in yourselves?
A. Yes.
Q. Now then, doctor, you had heard of this man’s 

treatment for a long time, hadn’t you, as you have 
already stated, for some weeks before?

A. I heard he had been in town; yes.
Q. And you were a candidate for office over in High-

land Park, were you not?

30 ^ es‘
Q. And did you cause to be published and circulated 

a letter to the voters of that community?
A. N o; I didn’t cause to be published.
Q. W hat then?
A. I mailed that. Y ou will notice I never asked 

them to publish it.
Q. You mailed that to whom?
A. T o the citizens of Highland Park?
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0. This letter was addressed, a personal letter to the 
citizens of the borough of Highland Park. W asn t 
that signed by you?

A. Oh, yes.
Q. Then, it was written by you?
A. Yes; written by me, yes, and mailed by me.
Q. To whom?
A. To the citizens of Highland Park.
Q. Then, you did publish it, didn’t you?
A. No; I didn’t publish it. 10
Q. Not in the newspapers, but you published it to the 

world ?
A. To Highland Park.
Q. There is another little distinction that you and I 

make; a difference. Y ou  meant that the citizens should 
know that, didn’t you ?

A. What is that?
Q. Why aren’t you frank and tell me? Y ou  -meant 

the citizens should read that letter ?
A. Yes. 20
Q. Why in heavens wouldn’t you publish it to the 

world by mailing it? Can’t you publish a thing with-
out mailing i t ; without putting it in the paper ?

A. I don’t know.
Q. Probably you had better study up a little on that.
A. All right.

The Court— I do not know as he is bound to 
know the technical use of the term “ publish” as 
applied to the law of libel and slander. I think 
the general acceptation of publication to the q q  
ordinary person means publication in the news-
paper.

Mr. Cowenhoven— That is true, but here is 
a letter addressed to the people of Highland 
Park, signed by this gentleman.

Mr. March— Now, if your Honor please, he 
picks up the newspaper and then asks him if he 
ever published it.

IO MED
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The Court— I do not know as it is worth 
while to waste much time on philology.

Mr. Cowenhoven— That is true, but I only 
wanted to show the motive of this gentleman.

Mr. Richman— I think it is objectionable 
unless he can show that article has some bearing 
on this case.

The Court— O f course if he cannot show that 
article has no bearing on this case we will have to 
rule it out on your objection. But he is only 
leading up to that now. I do not know what the 
article contains at all.

Q. T o this effect, “A  Personal Letter to the Citizens 
of the Borough of Highland P a rk :

“ One of the political parties of this Borough has seen 
fit to honor me with the nomination of Mayor of High-
land Park. It has been called to my attention that the 
stand which I have taken in the Curtis affair is not 
understood by a large number of people of this com- 

20 munity, the feeling being widespread that this matter is 
a personal one of my own.” Is that right? “ It is to 
correct this impression that I have authorized the pub-
lication of this open letter to the people of this com-
munity, stating the case according to the facts and stand-
ing ready to accept their verdict in judgment of my 
action.” Now, when you say here that you had been 
told -by a large number of persons that you had better 
not interfere, that they considered this a personal matter, 
was not that based upon the assertions of a number of 

30 the citizens of Highland Park that they had taken the 
medicine or compound as prescribed by this man, and 
that you had injured yourself by it?

Mr. March— I object on the ground it is not 
proper cross-examination, and it is immaterial.

The Court— Objection sustained on that 
ground.

Mr. Cowenhoven— I ask an exception.
Excepton allowed— sealed accordingly.

Judge.

74

10
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T h e  C o u r t— W h a t  w a s  th e  d a te  o f  th is  le tte r ?

M r. C o w e n h o v e n — T h is  is O c to b e r  2 7 th .

T h e  C o u r t— Y o u  c o u ld  c r o s s -e x a m in e  h im  up  

to  th e p o in t o f  th e  c o m p la in t, o r  th e r e a fte r ,  f o r  

the p u rp o se  o f  s h o w in g  h is  m o tiv e s , w h ic h  y o u  

h ave  d o n e, in  m a k in g  th is  c o m p la in t. I f  y o u  a re  

able to  d o  it. Y o u  c a n  a lw a y s  s h o w  th e  p e rs o n a l 

m o tiv e  a n d  y o u  a re  a llo w e d  w id e  la t itu d e  o n  

c ro s s -e x a m in a tio n  in  th a t  m a tte r , b u t y o u  c a n n o t 

sh o w  a n y  m o tiv e  th a t  h e h a d  in  m a k in g  th is  v is i t  10 
to  M r. C u r t is ,  b y  s o m e th in g  th a t  h a p p e n e d  O c t o -

ber 13 th , b e c a u s e  th e  v is i t  w a s  a ll o v e r .

M r. C o w e n h o v e n — T h i s  is  O c to b e r  2 1 s t .

T h e  C o u r t— T h e  d a te  th a t  y o u  ju s t  re a d  th ere .

M r. C o w e n h o v e n — B u t  i t  w o u ld  se e m  to  m e 

that th is  s h o w s  th e  m o tiv e , d o  y o u  u n d e rsta n d , 

the a n im u s o f  th e  w itn e s s  in  p u b lic a t io n  o f  th is  

letter, d o  y o u  u n d e r s ta n d ?  W e  d o  n o t s a y  w e  

find a n y  fa u lt  w it h  th e  p r o s e c u tio n  o f  a  p r e -

tender, o r  a  h u m b u g  o r  a  q u a c k . W e  g lo r y  in  20 
that.

T h e  C o u r t— Y o u  h a v e  g o n e  in to  a ll  th a t  o n  

c ro ss-e x a m in a tio n  a n d  tr ie d  to  s h o w  b y  th e  

c ro s s -e x a m in a tio n  th a t  h e  w a s  a c tu a te d  b y  p e r -

sonal m o tiv e s . T h a t  w a s  p e r fe c t ly  a d m is sa b le  

on c r o s s -e x a m in a tio n  f o r  y o u  to  a s k  th e  m a n  

w h a t m o tiv e s  h e  h a d  in  d o in g  it. B u t  a n y th in g  

that w a s  p u b lis h e d  in  p r in t  a  m o n th  a f t e r w a r d  

cannot h a v e  a n y  b e a r in g  o n  th a t. T h is  re la te s  to  

an o th er m a tte r . 30
M r. C o w e n h o v e n — O n ly  in  th e  fu r t h e r  p r o s e -

cu tio n  o f  it. I so  u n d e r s ta n d  it. B u t  I  a m  

sp eak in g  th a t  th is  in d ic a te s  w h a t  h is  m o tiv e  w a s  

at the tim e th a t  h e  m a d e  th e  c o m p la in t. T h a t  is 

m y idea. N o t  a f t e r  th e  2 7 th , o r  o n  th e  2 7 th .

B u t w h a t  w a s  h is  m o tiv e  a t  th e  tim e  w h e n  h e 

m ade th is  c o m p la in t, 2 0 th  o f  S e p te m b e r.

T h e  C o u r t— A l l  r ig h t . I f  y o u  h a v e  a n y t h in g  

th at a m o u n ts  to  a n  a d m is s io n  b y  th e  w itn e s s
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that he had a motive, that at the time he made 
the complaint— I have not seen that letter. If 
you have anything that amounts to an admis-
sion by the witness that at the time he made the 
complaint he was actuated by personal motives, 
that is another thing. You can show that, as far 
as you can, for the purpose of impeaching his 
credibility. Even supposing he was actuated by 
the worst motive, that would impeach his credi-
bility—

Mr. Cowenhoven— His credibility.
The Court— But it would not change the facts 

in this case.
Mr. Cowenhoven— The question is if the facts 

are based upon testimony that is not truthful, or 
is not credible, or where the person who states 
the facts in his testimony is such as not to be 
entitled to belief, they would not be facts, would 
they?

The Court— No, certainly not. I am not stat-
ing what are the facts in this case. I say it 
would not change the facts in this case. I may 
see a murder that is committed by my worst 
enemy, and might have the very worst motives 
in making a complaint against him, but it would 
not exculpate him from the charge of murder 
because I made the complaint from base motives 
and because I wanted to see him punished, in-
stead of from high motives of public policy and 
the detection of crime.

Mr. Cowenhoven— Absolutely not. But if you 
should testify that you saw a man kill another 
man, and the man was alive, your testimony 
would not be worth- anything, would it ?

The Court—No.
Mr. Cowenhoven— Just so if he testified some 

statement concerning this man, and it is not 
true, it would not be worth anything.
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Mr. Richman— The witness on the stand is not 
the complainant in this case. The State Board is 
the complainant. There is no proof that the 
witness is the complainant.

Mr. Cowenhoven— No, but he is the instru-
ment of the complainants.

The Court-— Do not argue your case, Judge.
I sustain the objection. Unless you can call his 
attention to something in the letter which will 
show that at the time he made the complaint lie j q  
was actuated by some personal motive which 
would tend to affect his credibility.

Q. In your statement, D'r. N afey, in the letter, “ I 
have been told that as candidate for public office I 
should not have interfered in this matter.”

Mr. March— There is no proof that what he 
is reading from the paper is the same letter that 
Dr. Nafey sent to the people of Highland Park.

Mr. Cowenhoven— He can deny it if he wants

to 20
The Court-— He has already said, as I under-

stand—
Mr. March— No, he does not say it is the same 

letter that is in the paper, and I object on the 
ground it is not proper cross-examination and 
it is immaterial, and I object to his reading from 
that letter in the Home News.

The Court— Objection sustained, unless Judge 
Cowenhoven can point out some particular pas-
sage in the letter that he wants.

Mr. Cowenhoven— V ery well.
The Court— You can ask him if he said so and 

so and so in this letter.
Q. “I have been told that as candidate for public 

office I should not have interfered in this—-”
Mr. March— I think it is improper to read that 

before the jury.
The Court— Objection sustained.
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Mr. March— Because the letter is"not in evh 
dence. W e have no objection to the letter, but 
there must be some limit to cross-examination.

The Court— Objection sustained. What pas-
sage in the letter do you wish to call his atten-
tion to ?

Mr. Cowenhoven— Every time I attempt to 
read it he stops me.

The Court— He is stopping you from reading 
10 passages from a letter which says I am a candi-

date for public office in Highland Park. That 
does not make any difference in the case. Mr. 
March objects to it and his theory is right.

Mr. Cowenhoven— That is not the full sen-
tence. That does not convey any meaning.

Mr. March— The trouble is you want to get it 
before the jury.

The Court— W e do not care anything about 
that part. The jury I think can keep that out of 

20 their minds. The point is whether or not this
is proper cross-examination, and so far Mr. 
March’s objection is sustained.

Mr. Cowenhoven— Supposing I submit that to 
your honor.

The Court— Ask him did you say so and so at 
such a time in this letter.

Mr. Cowenhoven— That is the very thing I 
want.

Q. Did you say in the letter: “ I have been told that 
30 as candidate for public office I should not have inter-

fered in this matter” ?
Mr. March— I object, on the ground it does 

not connect him with the—
The Court— It is understood it is about the 

Curtis matter. Let the judge finish his question.
Q. “ I have been told that as candidate for public 

office I should not have interfered in this matter. I 
grant that if I were seeking election by fair means or
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foul, it would have been better for me to have stood 
aside and disregarded the open violation of the State’s 
legal statutes” ; did you say that ?

Mr. March— I object.
A. No, sir; not as I read it.

The Court— Objection sustained. And it is 
stricken out

Mr. Cowenhoven— I make the offer to read 
that and show the motive of the—

Q. In that same statement that was made to Mr. 10 
Curtis in his office on the occasion of your going there, 
did you say, “ I am badly run down, I can’t sleep, and I 
cannot enjoy my meals, and not one I have been to has 
helped me, so I want to know what you can do for me” ; 
did you say that?

A. May I see that copy again ?
Q. Yes, you can, it is right there.
A. Yes, if this is my copy.
Q. Is that true ?
A. Yes. 20
Q. You went to him in good faith, then, to ask him 

for that, didn’t you?
A. I thought you meant was it true that I said that.
Q. No. I ask you whether the statement that you 

made to him is true?
A. It had been; yes.
Q. Not had been. W as it true then?
A. No.

Q. Then, you told him an untruth, didn’t you, to en-
trap him?

A. No. m

Q. If it wasn’t true it must have been false? W hv
Il°t? •

A. I didn’t say when I had pains, and he didn’t ask 
me.

Q"  ̂ cannot sleep, when, next week, or when I 
propose to sleep ?

A. That is for the doctor to solve.
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Q. W hen you said to him “ I can’t sleep, I am run 
down and I cannot enjoy my meals,” you were speaking 
of the then present time, were you not?

A. If  he so interprets, that is for him.
Q. But were you not speaking of the then present 

time?
A. I have answered your question.
Q. Answer it again?
A. If  the doctor so interprets.

Mr. March— I think he has answered.
Mr. Cowenhoven— Has he, if the Court 

please ?
The Court— If that is his answer it may stand.
Mr. Cowenhoven— W hat is it?
The Court— If the doctor so interprets.
Mr. Cowenhoven— Do I understand your 

honor to rule I cannot ask the meaning of those 
words, “ I can’t sleep, I am all run down, I have 
been to others and they can do nothing for me. 
and I have come to you”—

The Court— He has already stated that was 
not true at the time. He said that because he 
was trying to find out whether Mr. Curtis was 
practicing medicine, and he went there as the 
representative of the Middlesex County Medical 
Society for that purpose. That these things had 
occurred to him before, but they were not pres-
ent at that time, and it was for Mr. Curtis to 
decide whether or not they were present

Mr. Cowenhoven— And yet when I asked 
him if that was—

The Court— Direct your questions to the wit-

ness.
Q. Then, you say you did not intend the doctor to 

feel, and to realize, and to think, that you were suffer-
ing as you then indicated?

A. Let him interpret it himself.
O; Did he ask you whether you were a resident of

the town?
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A. Yes.
Q. What did you say?
A. No.
Q. And were you?
A. Did he say are you a resident of the town? 

Highland Park is not a town ?
Q. You knew what he meant ?
A. No. I answered his question.
Q. You just said, no you were not a resident of, the 

town, although you were a resident of Highland Park, 10 
right across from the town ?

A. Yes.
Q. That was just about as truthful as you used in 

the other part ?
A. I meant that to be absolutely true.
Q. Now, doctor, you had heard, had you not, of the 

cures that this man’s medicine already had made?
A. No, I can’t say that.
Q. And the large practice he had?
A. I can’t say that I had at that time. 20
Q. Never heard of it at all ?
A. The cures?
Q- Not cures, but the sale of the medicine that he 

had?
A. Oh, yes, I had heard of the sale of his medicines.
Q. That certainly was an interference in your busi-

ness to a certain extent ?
A. Oh, no, not at all.

Mr. March— Haven’t we covered that pretty 
well? 80

The Court— I think so.
Q. Now, doctor, do you know Mr. Lewis H. Hoag- 

land?
A. Oh, yes.
Q- The druggist?
A. Yes.

Q- Did you, or under your direction was a letter 
written to him not to sell any of the medicines of Mr. 
Curtis ?

II  MED
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Mr. March— I object.
Q. That it was unprofessional?

Mr. March— I object on the ground it is not 
proper cross-examination. If  he wants to make 
him his witness, it is not the best evidence.

The Court— It may lay the foundation for 
contradiction. I do not know.

Q. Do you know of any such letter having been 
written?

j q  Mr. March prays exception.
The Court— Yes. He is entitled to a time and 

place, however.
Exception allowed. Sealed accordingly.

20

80

Judge.
Q. Either before the complaint was made or shortly 

after the complaint was made, do you know whether or 
not the Medical Society of New Jersey or of Middle-
sex County directed a letter to be addressed to Lewis H. 
Hoagland stating it was unprofessional for him to sell 
those medicines?

A. Yes, it did.
Q. You did know that?
A. Yes.
Q. How long was that before the complaint?
A. I don’t remember.
Q. And that letter was written without any knowl-

edge on your part of what his medicines were, was it 
not?

A. Oh, yes.
Q. Now, doctor, when this man was arrested you 

made the complaint, didn’t you, with Dr. MacKenzie?
Mr. Richman— The complaint speaks for it-

self.
The Court— Doctor MacAlister, Alex Mac-

Q-
A.

Alister.
W ere you with him when he made the complaint? 
No.
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Q. Were you with him when the arrest was made?
A. With Dr. M acAlister?
Q. No. W ith the constable ?
A. Yes.
Q. Who was with you besides the officer, Mr. 

Harkins ?
A. Dr. Forney.
Q. How did you come to go there? W hat was the 

object in going with the constable who had a warrant in 
his pocket for the man ?

Mr. March— I object to this. Not cross-ex- - a  
amination.

Mr. Cowhoven— It is to show the animus.
The Court— I will allow it.

Q. Why did you go there, you and Doctor Forney, 
with the constable to arrest this man ?

A. Because I had been the one furnished the evi-
dence.

Q. Well, but the evidence was all furnished and the 
complaint made and the warrant issued in the hands of 
the constable. Your object in going with the constable 
to see the man was arrested ?

A. I told you.
Q. Because you made the complaint ?
A. Yes. No, I didn’t make the complaint.
Q. Because you gave the evidence?
A. Yes.
Q. Well, supposing you did, you did not have to 

give any after his arrest, did you ?
A. I didn’t know.
Q. What did you go there for?
A. Because I had given the evidence.
Q. Well, how could that be any reason for your 

going? Wasn’t it for the purpose of seeing the man 
humiliated in the custody of the officer?

A. No. Because I wasn’t there in the custody of the 
officer. .

Q. Weren’t you there at the arrest ?
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A. No, sir.
Q. Where were you?
A. I was sitting u;p on the corner of Fourth Avenue 

and Raritan Avenue.
Q. And where was he?
A. Down in Mr. Curtis’ tent.
Q. H ow far?
A . A  block and a half.
Q. Y ou were there for the purpose of seeing that the 

10 arrest was made?
A . Oh, no.
Q. W hat were you doing there ?
A. Sitting in an automobile.
Q. Nothing to do? Nothing in connection with the 

arrest at all ?
A . No, I didn’t have anything to do with the arrest. 
Q. Just perchance? Do you want us to believe that? 
A . I was in Dr. Forney’s automobile.
Q. Well, you and Dr. Forney— didn’t you know that 

20 the arrest was going to take place at that time?
A . Yes.
Q. You knew the officer was going to make the arrest 

at that time?
A . Yes.
Q. You and Forney were in an automobile along the 

road in order to have Mr. Curtis locked up, to see him 
arrested, didn’t you?

A. No.
Q. W hat did you go there for then?

80 A . I told you just now.
Q. Because you had given the evidence?
A . Yes.
Q. Did you propose to give any more evidence there ? 
A . I didn’t know whether I would have to or not.
Q. W asn’t-it just as I said before, for the purpose of 

humiliating that man ?
A. Not at all.
Q. Have you any reasons for giving it?
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A. No.
Mr. Cowenhoven— That is all.

Redirect examination, by Mr. March.
Q. This is the statement I believe you identified ?
A. Yes, sir.

Mr. March— W e offer that in evidence.
Mr. Cowenhoven— It is not in evidence.
Mr. March— -We offer it in evidence.
Mr. Cowenhoven— I object to it. 10
The Court— Y ou cannot offer it in evidence.
Mr. March— Prays exception.
Exception allowed. Sealed accordingly.

Judge.
Mr. March— That is all.
The Court— The doctor has testified as to the 

contents of the statement. Counsel cross-ex-
amined him and directed him to produce the 
statement and he produced it and read it. Judge 20 
Cowenhoven, as cross-examiner, could have 
offered it in evidence if he wanted to, but he 
merely used it to refresh his recollection in re-
gard to it. He did not use it. You cannot offer 
it in evidence.

Mr. March— W e have not any complaint to 
make to the ruling of the Court.

By Mr. Cowenhoven.
Q. Did you see any sign in the office or anywhere 30 

about the place of Doctor Curtis on his premises ?
A. Do you mean those words, sir?
Q. Yes, doctor—
A. Not in his—
Q. Anywhere about the place?
A. No, sir.

Mr. Cowenhoven— That is all.
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Norman Nes Forney, a witness produced on behalf of 
the plaintiff, being duly sworn according to law, on his 
oath, saith:

Direct examination, by Mr. March.
Mr. March— That bottle Dr. N afey testified 

to is in evidence.
The Court— It is not offered.
Mr. March— W e offered that bottle that Dr. 

N afey produced.
10 The Court— A ny objection to it?

Mr. Reynolds— That is the complete package? 
The Court— I do not know how complete it is. 

I never saw it before to-day. It is a package 
with a bottle inside of it, wrapped around in a 
cardboard carton and a circular. Go on with 
your examination now.

Q. You are a practicing physician in the County of 
Middlesex ?

A . I am.
20 Q. Located where?

A. Milltown.
Q. W hat was your medical training?
A. I went to Jefferson College, in Philadelphia.
Q. W hat other medical training?
A. That was all.
Q. How long have yop been practicing in Middlesex 

County ?
A. Thirteen years.
Q. Are you a member of the Middlesex County Med- 

30 ical Society?
A. I am.
Q. Do you hold any office ?
A. I am president.
Q. And as such what did you and Doctor Nafey do, 

if  anything, in reference to this case?
A. W hy, we investigated it for the State Board of 

Medical Examiners.
Q. Did you ever see Doctor Curtis ?
A. I saw him twice.
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Q. And what was the first time you saw him ?
A. On September 18th.
Q. O f what year?
A. 1919.
Q. And was anyone with you?
A. Doctor N afey was with me.
Q. And what time of the day was it ?
A. 3 .‘30 in the afternoon.
Q. And was that the day that Dr. Nafey has testified

to? 10
A. That is the date.
Q. Just tell the Court and jury what took place on 

that afternoon, namely, September 18th, 1919?
A. Dr. N afey and I went into Dr. Curtis’ tent; we 

waited on the outside.
Q. Whereabouts was the tent ?
A. It was on Raritan Avenue, Highland Park. I 

don’t remember the name or number of the other street.
Dr. Nafey and I went to Dr. Curtis’ tent; we waited 
outside for a little while because there were people there on 
inside of the tent, and we could not see him. W e both 
went into his back room, his back tent, and he shook 
hands with me and asked me how I was. And I said I 
had a bad cold. I said I didn’t come for myself, I came 
for this gentleman who was with me. And then he asked 
us to be seated, and Dr. N afey described his symptoms, 
told him he had, ever since he had gotten out of the 
army, he complained of being tired and run down, and 
complained of belching of gas; and Dr. Curtis asked 
him if he was constipated, and he said, yes, at times.
He asked him if it was necessary to use cathartics, and 
he said yes. Then he said, “ You have too much acid in 
your stomach.” He asked him if  he had ever vomited, 
and Dr. Nafey said yes. And then he said, “ Ah, that 
changes the case; you have an ulcer of your stomach.”
Then Mr. Curtis said he should not eat any meat; he 
should not take any vinegar and no sugar. He said 
that meat rotted in his stomach, and vinegar created 
acid, and since his stomach was too acid he did not want
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to put any more in it, and that sugar turned into acid
in his stomach.

«  •

By the Court.
Q. W ould that all be pretty good as medical facts?
A. Some of it is, but some of it is not. Then Dr. 

N afey said it was all right to tell him what the trouble 
was with him, but what could he do for him. And then 
he asked him if he had been to any of his lectures at 

lO  night, and he said no. Then he said, “ Well, we have a 
Sacred Bark compound here,” and he said, “ I want you 
to take a teaspoonful of baking soda in a large glass of 
water.” He had the teaspoon and the baking soda and 
the glass there’ and explained it. And then he was to 
take a tablespoonful of Curtis’ Sacred Bark Compound 
after meals three times a day. Then Dr. N afey asked 
him if he wanted to see him again, and he said yes, he 
should come back, he thought he would be there until 
the last of next week. Then Doctor N afey asked him 

of) how much he owed him, and he said $1.00. Then we 
were ushered out.

By the Court.
Q. W as that the bottle?
A. This is the bottle.
Q. The one in the cardboard box?
A. Yes.

By Mr. March.
30 Q* W as t îere anyone else there at the time you were 

there?
A . Do you mean in the tent ?
Q. Yes, other people?
A. W e saw some in the back tent.' There were two 

or three tents there. There was some lady in the back 
tent. I don’t know who that was.

Q. Do you know what Sacred Bark means in the 
Medical W orld?
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A. Sacred Bark is a synonym for cascara.
Q. If anyone takes cascara or Sacred „Bark to any 

extent what would be the result ?
Mr. Cowenhoven— I object.
The Court— Objection sustained. The point 

of this case is practicing without a license.
Q. How often did you say he said to take Sacred 

Bark ?
A. Three times a day.
Q. Did he say before meals or after meals, or when ? 
A. He said after meals.
Q. Add how often— was it baking soda?
A. Yes, baking soda.
Q. How often was he to take that?
A. Three times a day, also before meals.
Q. Was there anything said as to what the result 

would be from taking those?
A. He said that would build his general system.

Mr. March— That is all, Doctor. Cross-ex-
amine.

Gross-examination, by Mr. Cowenhoven.
Q. You went over there in pursuance of the resolu-

tion that was passed by the Medical Society, did you ?’
A. Yes, sir.
Q. When?
A. I went there on September 18th.
Q. When was the resolution passed ?
A. I don t remember when it was passed.
Q. Why not?

A. Well, I am not Secretary of the Society. I am 
President.

Q. When did you first hear of the resolution ?
A. I don’t remember when I heard the resolution. It 

!s down in the minutes of the Society.
Q. You went over there on the 18th of Septembei, 

didn’t you ?
A. Yes, sir.

16

20

30
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Q. That is just hardly two months ago— September, 
October. November?

A . That is right.
Q. Do you. tell me you can’t remember now when you 

first heard of that resolution ?
A. No, I don’t remember when we first passed the 

resolution, at which meeting it was.
Q. About how long was it before you went over there 

that the resolution was passed? About how long? Was 
10 it three months or six months or one week?

A. I don’t remember how long it was.
Q. Is your memory good, Doctor ?
A . M y memory is very good.
Q. D'octors are required to have good memories for 

prescriptions and so forth. How is it you can’t remem-
ber now such an important function ? It was out of the 
ordinary ofi your business of attending to these things, 
wasn’t it? This was out of the ordinary run of your 
business ?

20 A . Yes.
Q. H ow is it that the fact was not impressed upon 

your mind? If I were called upon to fix it I would be 
very much—

A . The reason I remember the date was because it 
was on top of this bottle and because also I made a 
signed statement at the time.

Q. W hat?
A. It is because the date is on top of this bottle, be-

cause I remember the date, and also because I made a 
30 s i^ e d  statement at that time and sent it to the State 

Board of Medical Examiners.
Q. Now, Doctor, is not this the facts that the Medical 

Society had heard— by whom or through what means 
I do not know— of Mr. Curtis selling medicine around 
here; and the Miedical Society believed that he was 
practicing medicine?

A. That is right.
Q. And was getting to the public a medicine for ail-

ments?
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A. Yes.
Q. And they deemed it their duty to interfere with 

that and see that the law was enforced, that was really 
the object ?

A. That is true.
Q. Then there was a committee appointed and that 

was brought to the attention of the society. Now, I 
want to ask you how long before you started on your 
tour of investigation was it that that resolution was 
passed that that investigation should be made? 10

A. I don’t remember, judge.

By the Court.
Q. He means was it a few days or was it a long time, 

doctor ?
A. Well, I imagine it was some time before.
Q. Do you mean a week or ten days or two or three 

months ?

A. I don’t remember. It is down on the minutes, but 
it has passed out of my mind now because I didn’t pay 20 
any particular attention to it at that time.

By Mr. Cowenhoven.
Q. Didn’t you feel it your duty, the moment the 

resolution was passed, and this was an important matter, 
something important called to the attention of the 
society, that the investigation should be made at once ?

A. The matter was reported to the State Board of 
Examiners along in the early summer, and by letter 
from me, and the State Board of Medical Kxaminers go 
did not acknowledge it until sometime before we in-
vestigated.

Q. That is the only reason you can remember, you 
can’t say whether it was a month or two months?

A. No, I can’t remember.

Q. If you thought it was a matter of sufficient im-
portance as the society did, don’t you think you could 
say if it was within a week or two weeks or three weeks 
that you made this investigation ?
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A. I can’t say, because I wrote to the State Board of 
Medical Examiners on two separate occasions during 
the early part of the summer.

Q. Had this man been down in your vicinity yet?
A . No.
Q. Mr. Curtis at that time?
A . No.
Q. H e has been there, hasn’t he?
A . No, he has not been in Milltown.

10 Q. Or near Milltown?
A . I am in Milltown.
Q. Hasn’t he been near Milltown?
A. No, he has not been in Milltown.
Q. Not at Milltown, but in the immediate vicinity?
A. He has been in New Brunswick, he has been in 

Highland Park, he has been in South River. I don’t 
know where he is now.

Q. That is not many leagues from Milltown, is it?
A . It is about as many as New Brunswick.

20 Q- About four miles, isn’t it?
A. Something like that.
Q. Then he was really within your territory? You 

practice within that territory, don’t you?
A . Well, he is not within my territory in New Bruns 

wick any more than he is South River.
Q. I am speaking where you practice. I would not 

call you a practitioner in New Brunswick; I would call 
you a practitioner in Milltown ?

A. Yes.
80 Q You ought to be proud of Milltown, and Milltown 

ought to be proud of you ?
A. W e are.
Q. I say, doctor, he did practice at South River and 

New Brunswick?
A. Yes.
Q. A ll within a comparatively short distance of your 

bailiwick ?
A. Yes.
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Q. He then went over the river and it was the time 
he went over the river where Doctor N afey lives that 
this investigation took place, wasn’t it ?

A. Yes.
Q. And for all the summer months previous to that 

time, notwithstanding the resolution of the Medical 
Society, whenever it was passed, no investigation was 
had?

A. Well, we wrote to the State Board of Medical 
Examiners regarding it. 10

Q. Yes, but that is not quite answering my question.
Just read that question now.

Question repeated by stenographer.
A. It was up to the State Board of Medical Exam -

iners to investigate.
Q. Any investigation on your part?
A. No.
Q. But as soon as he struck Doctor N afey’s then the 

investigation commenced, didn’t it ?
A. That is true. 20
Q. O f course, that was a mere matter of chance, 

wasn’t it?
A. (No answer.)
Q. When you went to Mr. Curtis’ place of business 

it was a large tent, wasn’t it ?
A. Yes.
Q. Did you know the fact that they had an exhibi-

tion at night and sold various articles?
A. I understood s o ; I had never been there.
Q. You have no personal knowledge of that fact? 30
A. No.
Q. Now, Doctor, when you went there in the after-

noon of that day, did you wait long outside ?
A. Why, I think we waited in the neighborhood of 

a half an hour, probably.
Q. A  half an hour?
A. Something like that.
Q- And people were constantly going in and coming 

out? - •
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A. I can’t say that they were constantly going in and 
coming out.

Q. Not constantly but quite a number?
A . Yes, there were a few of them went in.
Q. When you went in you found the doctor sitting at 

a table?
A. No. He came to greet us, as we went in he came 

towards us.
Q. Had you ever had the pleasure of meeting him 

10 before?
A. No, I never met him before.
Q. Then what occurred?
A. Then he shook hands with us and asked us to sit 

down.
Q. You shook hands with him?
A. Yes.
Q. And you were there to entrap him, but you greeted 

him cordially?
A. Yes.

20 Q. There was no dissembling there? You greeted 
him cordially as a friend?

A . Yes, surely.
Q. You greeted him .kindly and he greeted you?
A. Yes.
Q. And you went there for the purpose of entrapping 

him, didn’t you ?
A. I went to see if he was practicing medicine.
Q. And then you were to have him arrested if it was 

true. Now, then, Doctor, after the cordial greetings 
30 between the three gentlemen, what was said?

A. Then he said to me, he said, “ H ow are you?” 
and I said, “ I am all right, but I have a cold” ; I said, 
“ This gentleman has come to see you.”

Q. Did you have a cold ?
A. Oh, yes, I had hay fever. I suffer very badly 

from that every year.
Q. Your personal appearance would hardly indicate 

that, would it?
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A. Well, I go away every year; that is the reason;
I happened to be home at j ust that particular time.

Q. Did you go there for treatment for that cold?
A. No.
Q. Then you merely told him you had a cold without 

any idea of his treating it?
A. Yes; I didn’t expect it.
Q. You were not going to entrap him in anything he 

said to you?
A. No. 10
Q. You said you didn’t come there for that purpose, 

biit you had your friend?
A. Yes.
Q. Who was a doctor?
A. Yes.
Q. And you know of the Scriptural command, 

“Physician, heal thyself” ; didn’t it occur to you if this 
man was a doctor he might heal himself ? That didn’t 
occur to you, did it ?

A. No. 20
Q. You told him you were his friend. Now, what was 

said?
A. Then he said— then . Dr. N afey said to him, “ I 

have— I feel tired and run down for a long time, and I 
have a lot of belching of gas,” and he said sometimes—  
then he said, “ I am constipated.” And then he said, 
“How are your bowels?” and he said— no, he asked 
him if it was necessary to use cathartics, and he said, 
“Yes, sometimes.” And then said, “ You have too much 
acid in your stomach.” And then Dr. N afey said, qq  
“Sometimes I vomit.” And then he said, “ You have an 
ulcer of your stomach.”

Q. Now, Doctor, as a matter of fact, did not Dr. 
Nafey say that, he spoke of the nerve, the pneumo- 
gastric nerve himself, and not Mr. Curtis at all ?

A. No. Mr. Curtis mentioned the pneumogastric 
nerve.

Q. Was that before he gave the medicine at all?
A. That was before he gave the medicine.
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Q. He talked to him ? A s a  general thing do doctors 
ever use proprietary medicines, you have heard of pro-
prietary medicines?

A . Yes.
Q. Do doctors, as a matter of fact, ever use pro-

prietary medicines at all?
A. I don’t know what the other men do, but I don’t.
Q. It is common practice for them to do it, isn’t it, as, 

for instance, we will take jamaica ginger, for instance? 
10 A. Yes.

Q. Quite in common use now, since prohibition. But 
they sometimes prescribe it, don’t they?

A. Yes, sometimes.
Q. And castor oil is a common remedy, what chil-

dren cry for, and they call castoria?
A. Yes.
Q. All those things are used. Now, if a man should 

go to a man who had a proprietary medicine and should 
ask him what his feelings were and say here, this bottle 

20 will help you, it has helped others and will help you, 
would you call that prescribing or diagnosing ?

A. Surely, he is prescribing.
Mr. March— That is for the jury to decide 

upon the evidence.
The Court— Yes. A re you trying to test this 

witness’ knowledge or do you want his opinion 
as to what practicing medicine is?

Mr. Cowenhoven— This man is accused of 
practicing medicine and holding himself out as a 

30 physician.
The Court— He did not hold himself out as a 

physician at all.
Mr. Cowenhoven— Yes, holding himself as 

being able to diagnose, to treat, prescribe, advise. 
That is the very language of the complaint.

Mr. March— But, if your honor please, it is 
not for Dr. Forney—

Mr. Cowenhoven— Am  I not right?
The Court— Go on. W hat is your point?
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Mr. Cowenhoven— M y point was to answer 
quor question. Now, my point is th is: That it 
is alleged here that these two gentlemen went 
to the place of Mr. Curtis and they told their 
symptoms, and he inquired about them, and in 
the use by physicians of proprietary medicines 
they might say take such a medicine, I think it 
will do you good. That would not be holding 
himself out as a physician, or practicing as a 
physician. It would be something for the sale j q  
of that proprietary medicine. That is my point.
We do not hesitate to say that we sold a pro-
prietary medicine, and that we told the people 
that came there, it has done others good and it 
may do you good; but we never prescribed. And 
that is the very thought that I am trying to fol-
low out with this gentleman.

The Court— I understand, but how can Dr. 
Forney’s opinion—

Q. You would call that prescribing?
A. Surely. 20

Mr. March— I object to any questions along 
this line on the ground that we are not here to 
have Dr. Forney’s opinion of the law. He has 
to put in the facts, and it is for the jury.

The Court— No question about that.
Mr. Cowenhoven— He is placed upon the wit-

ness stand as a physician and I am asking him 
whether or not they do not use, sometimes, pro-
prietary medicines, and whether these questions _ 
would not be primary before they directed the ® 
use of this proprietary medicine.

The Court— He says he does not use proprie-
tary medicine but some doctors do.

Mr. Cowenhoven— And we all know they do.
The Court— And then you asked him about 

Jamaica ginger and castor oil or castoria, and so 
on. Now, you are asking him if  he regards the 
doing of a certain thing as prescribing, and he

13 MED
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answered that before objection was made. Now, 
what is your next question?

Q. M y next question is th is: In the event of a per-
son accosting another one and telling him of some ail-
ment that he had, that he would suggest trying the use 
of some proprietary medicine, for instance, of castor 
oil, who was not a physician, would you call that a 
diagnosing or prescribing for that person?

Mr. March— I object.
The Court— Objection sustained.
Mr. March— I put on this witness as a wit-

ness—
The Court— I am ruling in your favor.
Mr. March— I know it. I want to call his 

attention to the fact that I put this witness on 
the stand as a witness as to fact. I only asked 
him one question, which was objected to, and 
that is in reference to a medical treatment, which 
was objected to, and your objection was sus-
tained. So he is only on the stand as a witness 
on the facts.

Mr. Cowenhoven— I am perfectly satisfied 
with the witness. I ask for an exception to that 
ruling.

The Court— Yes.
Exception allowed. Sealed accordingly.

Judge.

Q. When did he pay the money ?
A . H e paid the money after he received the medicine.
Q. Did he ask how he should take that medicine?
A. Yes, he asked how he should take it.
Q . Did Mr. Curtis say the directions are on the

bottle ?
A. He said that.
Q. He did say that ?
A. Yes.
Q. Did you hear Dr. N afey’s testimony?
A . I heard i t ; yes, sir.
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Q. Did Dr. N afey say that he did not say the direc-
tions were on the bottle ?

A. I think he said both.
Q. You are quite certain about that?
A. He told him to take it three times a day after 

meals— a tablespoon ful.
Q. Did he not say the directions were on the bottle?
A. Yes, he told him the directions were on the bottle, 

too.
Q. Then Dr. N afey was mistaken in that part, wasn’t 10 

he?
The Court— Objection sustained.

0 . Did he not after Dr. N afey had given to Mr. Cur-
tis the symptoms of his trouble, did Mr. Curtis not say 
to you I have here the Sacred Bark, it may build you 
up, it may do you good, and didn’t he say well I will 
take a bottle anyhow, and he took the bottle and gave 
him the money for it and then asked him for the direc-
tions ?

Mr. March— I object on the ground he has al- 20 
ready stated—

The Court— Objection overruled.
Question repeated by stenographer.
A. No. It will build you up.
Q. You are sure that he used the word “ will” ?
A. Absolutely.'
Q. It will build you ?
A. It will build you up.
Q. After he had told him his trouble?
A. Yes. m
Q. And you can’t be mistaken about that ?
A. No. ’
Q. You have got a good memory on that ?
A. I made a signed statement.
Q. Did you sign that statement there?
A. No, I didn’t sign that one. I made a statement c.f 

like language.
Q. Have you got that, too?
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A. I don’t have it with me. It may be there.
Mr. Cowenhoven— If you have that statement. 

I would like to have it. W hy do you keep it 
back?

Paper produced.
Q. Just look at your statement and see, sir.

The Court— The witness did not say that he 
needed any memorandum to refresh his recol-
lection. Y ou  cannot compel a witness to turn

10 to a memorandum if he does not need it.
Mr. Cowenhoven— He says the reason why 

because he made a memorandum.
The Court— That was on your call of produc-

ing it. Before there was no occasion for it.
A . There is nothing here about whether he would or 

not. Whether he may take it or will or what the words 
were. Here it is he said he would take it.

Q. Then there is nothing in this statement to say that 
it will build you up?

20 A. No. There is nothing in there.
Q. Then you were mistaken about that, are you ?
A. Yes. It may be in Dr. N afey’s statement.

Mr. Cowenhoven— That is all, Doctor.

Redirect examination, by Mr. March.
Q. W hat do you mean that you are mistaken; do you 

mean to say what you have sworn to was not true ?
A . No, no.
Q. W hat do you mean then ?

80 The Court— That the statement it will build
you up was in his statement, was in Dr. Forney’s 
statement.

A. That is all. It may be in Dr. N afey’s statement, 
but the statement was made.

Q. You are satisfied that he so stated?
A . Absolutely.
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Recross-examination, by Mr. Cowenhoven.
Q. If you wrote down exactly what took place, why 

would not it appear in this statement ?
A. I didn t note down what took place in minute 

detail. I made a written statement. I remember that 
he said it will build you up.

Q. But how did you come to leave that out in your 
written account of what took place ?

A. Well, there may be some other small details left 
out of the account also.

Q. We will determine whether that is small or not. 
How soon after this interview did you make this state-
ment, that very afternoon ?

A. Yes, we made it about twenty minutes afterwards. 
Q. Then it was right fresh in your mind ?
A. Yes.
Q. Don’t you think, when you wanted him to say—  

you wanted him to say, to find out whether he would 
practice medicine, you take this medicine and it will 
build you up, didn t you, and you left out the word 
will. Now, if he had said will, wouldn’t you have put 

the will in ?

A. Yes, but I didn’t put that down. There are lots 
of things I didn’t put down.

Q. That is one of the important things. H ow did 
you come to leave that out, doctor? That is all. I f  you 
can’t explain it, that is all.

Ernest Eittle, a witness produced on behalf of the 
plaintiff, being duly , sworn according to law, on his 
oath saith:

Direct examination, by Mr. March.
Q. What is your full name ?
A. Ernest Little.
Q. Are you connected with Rutgers College?
A. Yes.
Q- In what capacity?
A. Assistant Professor of Chemistry.
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Q. W hat is your address ?
A . 21 Lufberry Street, New Brunswick.
Q. Where is Lufberry Street?
A . That is in the Government Tract.
Q. Y ou are a chemist, are you?
A . Yes.
Q. W hat has been your preliminary education?
A. I have had five years’ study of chemistry at the 

University of Rochester and two years at Columbia 
10 University. I have three degrees.

Q. Do you teach chemistry in Rutgers College?
A . Yes.
Q. W ere you handed anything -by Doctor Nafey?
A. I was handed a bottle of Mr. Curtis’ medicine.
Q. Is this the package ?
A. This is the package.
Q. How do you identify it?
A. I identify it by the inscription on the top.

20 By the Court.
Q. Did you empty out the contents of that bottle?
A . No. It has not been emptied except as it was 

needed for analysis.
Q. I mean did you empty it for that purpose?
A . Yes.

By Mr. March.
Q. W hat did your analysis show that that bottle con-

tained, or that medicine contained, or fluid contained? 
30 A . This bottle (indicating) ?

Q. Yes, sir.
Mr. Cowenhoven— I object to that question. 
The Court— H ow is it material?
Mr. Cowenhoven— H ow is that relevant or 

material or competent in this cause? He is 

charged with—
The Court— H ow is it competent, Mr. March? 
Mr. March— W e are going to prove that it is 

medicine. It is also an element in the case, it
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strikes me— you take the object of , the act is to 
protect the public, and we show what is in that 
bottle, it is medicine, it shows the harm that it 
does to the people that take it and it strikes us 
that it is an element in the case, and also the 
fact— -

Mr. Cowenhoven— Is that fair to go before 
the jury?

The Court— Yes, he can argue his point, cer-
tainly. 10

Mr. March— Also the fact they call it Sacred 
Bark, and Sacred Bark—

The Court— I do not think it is very compli-
mentary, this matter of excluding juries from 
the room. I think they are intelligent gentle-
men, and I have never done it.

Mr. Cowenhoven— I did not ask for the ex-
clusion.

Mr. March— The fact that it is called Sacred 
Bark, which is another name in the medical 20 
world for cascara, is an element we think in the 
case to show that there is an intention to defraud 
and to deceive the public by attempting to sell 
them something which they claim to be medicine, 
which they claim to have some medical proper-
ties, or which they claim has some sacred 
remedy, and that is why we consider it is an ele-
ment in the case.

The Court— No. If he did not have a license 
to practice medicine, and had given them water 30 
sweetened with sugar and told them that that 
was a' cure for appendicitis or pneumonia, for 
instance, don’t you think it would be a violation 
of the statute?

Mr. March— I certainly do, and I think it 
would be more of a violation when he gives them 
drugs.

The Court— No. I cannot see it.
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Mr. March— Especially a drug that they called 
Sacred Bark.

Mr. Cowenhoven— It is not fair to do this. 
It is purely illegal and wrong.

Mr. Richman— The complaint is that he did 
practice and prescribe for the same -by means of 
medicine. W e are entitled to show that is a 
medicine, under our complaint.

The Court— Is medicine used in the technical 
10 term in the statute in that repect? Does not

it say he did practice medicine in the sense that 
he undertook to treat persons and cure them? 
Is not medicine used in the broader term in the 
sense of the practice of medicine? Suppose a 
man, for instance, I went to a doctor—  and 
some schools believe in this— and Iwent to the 
doctor and he made an examination of me and 
diagnosed my case and said, but you don’t need 
any medicine, what you need is to get out into 

20 the country, get behind a team of horses and
go out in the fields where the fresh air is and 
pitch hay, you need more exercise, not athletic 
training, and plain country food, can be prac-
ticing medicine within the meaning of the statute, 
even though he did not give him any drug or 
compound ?

Mr. Richman— I think that is true.
The Court— In other words, in order to show 

that a man practiced medicine have you got to 
30 show that he prescribed and gave medicine in a

technical sense?
Mr. Richman— When we allege' that he pre-

scribed medicine, in the complaint, that is a part 
of our case. A  mere diagnosis is practicing 
medicine.

The Court— I think so.
Mr. Richman— It does not take any one ele-

ment, but all of the elements may enter into 
one case. That we allege in our complaint.
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Mr. Cowenhoven— If he gave him a dose of 

castor oil, and it was perfectly proper, if he were 
not a doctor he was practicing medicine.

The Court— I do not see the word “ medi-
cine” in your complaint (reading),

Mr. Richman— Unless they admit that is the 
medicine which he sold, certainly we are entitled 
to show that it is.

The Court— I would tell the jury that that lan-
guage there does not mean medicine in the tech- 10  
nical sense. That the answer would be if he had 
given him distilled water in a bottle, colored with 
currant jelly, and said this is a valuable medi-
cine, he would be violating the statute, wouldn’t 
he?

Mr. Richman— Yes, he would. But it seems 
to me that when we allege that he does a thing 
by the means o f something else we are entitled 
to show what that means is.

The Court— Y ou  already have shown that it 20 
was cascara, that Sacred Bark was cascara.

Mr. Richman— Our testimony shows that 
there is cascara in it, but there are other ingre-
dients in that bottle.

The Court— I do not see the materiality of it,
Mr. Richman.

Mr. Richman— I do not see how we can es-
cape from it when it is in the complaint.

Mr. Cowenhoven— But it is not in the com-
plaint. 0 30

The Court— You claim that he diagnosed his 
case, don’t you, as ulcers of the stomach, and 
gave him something—

Mr. Richman— He did for one patient, yes.
The Court— And gave him something to take.
Mr. Richman— You see we are dealing with a 

term “practice.” It does not necessarily mean 
one thing. It may mean others. It may mean

14 MED
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h e d ia g n o s e d , it  m a y  m e a n  h e  tre a ts , it  m a y  mean 

h e  p re sc r ib e s .

T h e  C o u r t— B u t  y o u  c la im  th is  w a s  prescrib -

in g .

M r . R ic h m a n — W e  c la im  th is  w a s  prescrib-

in g  a  m e d ic in e .

T h e  C o u r t — H o w  d o e s  it  m a tte r  u n d e r the 

s ta tu te  w h a t  h e  p r e s c r ib e d ?  S u p p o s e  h e pre-

s c r ib e d  f o r  b re a d  p ills , o r  s w e e te n e d  w a te r  ?

I Q  M r . C o w e n h o v e n — S u re .

M r . R ic h m a n — O n ly  in s o f a r  a s  th e  com plaint 

i t s e lf  s a y s  th a t  h e  d id  p r e s c r ib e  b y  m ean s of 

m e d ic in e .

T h e  C o u r t— -B y m e a n s  o f  a  m e d ic in e . I think 

th a t  m e a n s  b y  m e a n s  o f  a  m e d ic in e , th a t  is, he 

g a v e  h im  s o m e th in g  to  ta k e . I  th in k  it  is the 

b r o a d  r a th e r  th a n  th e  n a r r o w  te rm , h e  g a v e  him 

s o m e th in g  t o  ta k e , a n d , t h e r e fo r e ,  v io la te d  the 

s ta tu te . H e  d ia g n o s e d  h is  c a se , a s  y o u  say, as 

20 u lc e rs  o f  th e  s to m a c h  a n d  g a v e  h im  som ething

to  ta k e . D o  y o u  th in k  h e c o u ld  e sc a p e  b y  show-' 

in g  th a t  it  w a s  n o t  a  m e d ic in e , th a t  i t  w a s  just 

s w e e te n e d  w a t e r  o r  b re a d  p ills  ?

M r . R ic h m a n — N o . I d o  n o t th in k  he could 

b e c a u s e  a s  I h a v e  s a id  b e fo r e  h e  p r a c t ic e s  medi-

c in e  i f  h e  m e r e ly  d ia g n o s e s . I  d o  n o t th in k  that 

th e  S t a t e  m u s t b e  fo r c e d  to  o n e  p a r t  o f  the di-

le m m a , n a m e ly , th e  m e re  p r o o f  o f  diagnosis. 

W e  a r e  e n tit le d  to  g o  to  th e  e x te n t  w e  ca n  prove 

o a  th a t  h e  p r e s c r ib e d  a n d  w h a t  h e  p re scrib e d .

M r . C o w e n h o v e n — W i l l  y o u r  H o n o r  h ear me 

f o r  a  m o m e n t ?

T h e  C o u r t — C e r ta in ly .

M r . C o w e n h o v e n — H e r e  th e y  p ro p o s e  to  show 

b y  a n  a n a ly s is  o f  th is  c o m p o u n d  th a t  it is dele-

te r io u s , d o  y o u  u n d e rs ta n d , th a t  is th e  o bject. I 

s a y  th a t  th e y  c a n n o t d o  th a t, u n le ss  th e y  have 

o p e n e d  th a t  d o o r  iii th e  f ir s t  p la c e , a n d  I will
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sh o w  y o u r  H o n o r , a s  y o u r  H o n o r  h a s  a lr e a d y  

in tim a te d , th a t  it  is  c le a r ly  i l le g a l t e s t im o n y ; b u t 

i f  th e y  o p e n  th e  d o o r  th a t  th e y  w a n t  to  s h o w  th a t  

th a t m e d ic in e  is  d e le te r io u s , w e  w i l l  p r o v e  b y  

1,000 w itn e s s e s  th a t  it  h a s  b e e n  a b s o lu te ly  b e n e -

ficial.

M r. R ic h m a n — H e  p r o v e d  th a t.

M r. C o w e n h o v e n — S h a ll  w e  o p e n  th e  d o o r ?

B u t th a t  is n o t th e  p o in t. T h e  p o in t  is, is  h e1 

p r a c t ic in g  m e d ic in e , w h e th e r  h e  g a v e  s u g a r  a n d  10 
w a te r  o r  w h e th e r  h e  g a v e  c a s to r  o il, o r  w h e th e r  

he g a v e  S a c r e d  B a r k . T h e  q u e s tio n  is  d id  h e  

p re scrib e , d id  h e d ia g n o s e , a n d  d id  h e  g iv e  m e d i-

c in e  w ith o u t  a n y  r e g a r d  t o  its  e ffe c t  a t  a l l?  Is  

n o t th a t  so  ?

T h e  C o u r t— I th in k  so.

M r. C o w e n h o v e n — U n d o u b te d ly . A n d  I  r e -

n e w  m y  o b je c t io n . I t  m u s t b e  so.

T h e  C o u r t — H o w  d o  y o u  th in k  it  is  im -

p o rta n t?  2 0

M r. R ic h m a n — I t  is  im p o r ta n t  in  th is  w a y ;  

w e  c a n n o t b e fo r e c lo s e d  u p o n  m e re  p r o o f  o f  

d ia g n o sis . W e  a r e  e n tit le d  to  co m e  in  h e r e  a n d  

sh o w  w h a t  h e p re sc r ib e d .

T h e  C o u r t— Y o u  h a v e  s h o w n  th a t  h e  p r e -

scrib ed —

M r. R ic h m a n — W e  a r e  e n tit le d  to  s h o w  th a t  

th e  m a n  p re sc r ib e s  m e d ic in e  w h ic h  th e  p a tie n t 

ta k es a t  h is  d ir e c t io n  a n d  a t  h is  p re s c r ip tio n , 

an d  w e  a re  e n tit le d  to  s h o w  w h a t  in g r e d ie n ts  30 
are  in  th a t  m e d ic in e , i t  se e m s t o  m e. T h a t  is 

the m e a n s w h e r e b y  h e  p r a c t ic e d  m e d ic in e  in  

v io la tio n  o f  th is  s ta tu te  a n d  w e  a re  c e r ta in ly  e n -

titled  to  g o  t o  th e  fu l l  e x te n t  t o  s h o w  ju s t  w h a t  

he d id , n a m e ly , th e  d e liv e r y  o f  th a t  m e d ic in e  

to th e  p a tie n t a n d  w h a t  it  w a s . A b s o lu te ly .

T h e  C o u r t— I th in k  y o u  a re  t a k in g  g r e a t  r is k s  

w ith  y o u r  ca se , i f  I  sh o u ld  ru le  in  y o u r  f a v o r  

a g a in s t J u d g e  C o w e n h o v e n ’ s o b je c t io n  I  th in k
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y o u  w o u ld  be t a k in g  g r e a t  r is k s  w it h  y o u r  case. 

N e v e r th e le s s , i f  y o u  w is h  to  tr u s t  it, in  v ie w  of 

th e  f a c t  th a t  th e  c o m p la in t  s a y s  “ b y  m ea n s o f 

a  m e d ic in e  th e  in g r e d ie n ts  o f  w h ic h  a re  un-

k n o w n  to  y o u r  d e p o n e n t,”  a n d  y o u  a re  try in g  

th e s e  c a se s  a ll th e  t im e , a n d  i f  y o u  in s is t  that 

it  is im p o rta n t, I  w i l l  a l lo w  it  to  y o u  a n d  allow  

J u d g e  C o w e n h o v e n  a  v e r y  b r o a d  e x c e p tio n  on 

it. B e c a u s e  I d o  n o t w is h  t o  p re c lu d e  y o u  on

10 y o u r  ca se , b u t I th in k  y o u  a re  t a k in g  g r e a t  risks

o n  i t . . I  d o  n o t  th in k  th e  m e d ic in e  is  u sed  in 

th a t  n a r r o w  sen se  in  th e  s ta tu te  a t  a ll.

M r . C o w e n h o v e n — I h a v e  g o t  I  d o n ’t know 

h o w  m a n y  a u th o r it ie s , b u t I d id  n o t th in k  that 

th a t  m a tte r  w o u ld  b e u r g e d , t o  s h o w  it  w a s  im-

m a te r ia l w h e th e r  th e  m e d ic in e  w a s  b en efic ia l or 

d e le te r io u s ;  th e  q u e s tio n  w a s , d id  h e  practice 

m e d ic in e , d e c is io n  a f t e r  d e c is io n . I  th o u g h t I 

h a d  o n e  r ig h t  h ere .

2 0  T h e  C o u r t— T h e r e  is n o  q u e s tio n  a b o u t it.

I t  is n o t n e c e s s a r y  to  s h o w  it  w a s  deleterious 

o r  o th e r w is e . I t  m ig h t  h a v e  b e e n  th e  v e r y  cure 

w h ic h  th e  m o s t e x p e r t  p h y s ic ia n  in  th e  w orld 

w o u ld  u se  a n d  y e t  h e  c o u ld  n o t p re s c r ib e  it un-

le ss  h e  w a s  a  lic e n s e d  p h y s ic ia n  u n d e r  th e stat-

u te . I  w i l l  s u s ta in  th e  o b je c t io n .

M r . M a r c h — P r a y s  e x c e p tio n .

T h e  C o u r t— N o t e  a n  e x c e p tio n .

E x c e p t io n  a llo w e d — s e a le d  a c c o r d in g ly .

^  Judge.

G eo rg e  C . B e d fo r d ,  a  w itn e s s  p r o d u c e d  o n  b e h a lf of 

th e  p la in tiff , b e in g  d u ly  s w o r n  a c c o r d in g  to  la w , on his 

o a th , s a i t h :

D ir e c t  e x a m in a t io n , b y  M r . M a r c h .

Q . W h e r e  d o  y o u  liv e , o ff ic e r ?

A .  50 4  M a g n o lia  S tr e e t , c o r n e r  o f  F i f t h  A v e n u e .

i
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Q. You are the Chief of Police of Highland Park?
A. Yes, sir.
Q. You you know Dr. Curtis?
A. I do; yes, sir.
Q. What relations, if any, did you have with him?
A. Mostly of business, and in a friendly way.
Q. What was the nature of your business relations?
A. I had charge of the grounds which he leased; I 

also, in connection with my office, had the right to issue 
permits for the showing of all kinds of performances 10 
and things of that sort.

Q. Did you lease him the ground in Highland Park ?
A. I did; yes, sir.
Q. And for how long was he there?
A. Four weeks and three days, if I remember cor-

rectly.
Q. And during what period was i t ; what four weeks 

was it?
A. I can’t exactly tell, as I have no records, but it 

runs in my mind it was either the first or second week 20 
in September. It was on a Thursday night when he 
gave his first performance and it was four days and 
three weeks exactly from the time— I mean, yes, four 
weeks and three days.

Q. It runs in your mind when ?
A. It runs in my mind it was either the first or second 

week of September. It was on a Thursday night, at 
least.

Q. It might have been the first week in September, 
as far as you know? „ q

A. Well, without looking at my records.
Mr. March— That is all.

Cross-examination, by Mr. Cowenhoven.
Q. It might have been the first, he says, and it might 

have been the second ?
A. I tell you he—
Q. Answer the question?
A. What is that?
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Q. Y ou  said it might have been the first week in 
September ?

A. Might have been the first week or the second.
Q. Y ou  can’t tell exactly you say when it was?
A. W ithout looking at my record.
Q. Have you got any record there?
A. Not here offhand.
Q. W ere you told to bring your record here ?
A. I was not told t o ; no, sir.

10 Q- Y ou can’t tell whether it was— when it was ex-
actly; it might have been in the first week in September?

A. Yes.
Q. It might have been in the third week in Septem-

ber, might it not?
A. No, sir?
O. W hy not?
A. Because it was either the first or second week.; 

it was around the eleventh.
Q. Didn’t you say it might have been in the third

20 week in September?
A . I said the first or second week.

The Court— H ow is it all material ?
Mr. Cowenhoven— I suppose the date of the 

complaint, that is, of the twentieth of September. 
That is the materiality of it.

Mr. March— On the question of the date, that

is all.
Q. Do you know anything about it at all? You 

have an impression in your mind?
A. All I know I leased him the ground.

80 Q. H ow do you know it was not in the fourth week
in September?

A. He was to come on Monday and didn’t come un-

til Thursday.
Q. Might he come the following Monday, then?
A. No. It was either the first or second week in 

September.
Q. H ow can you say it was not the fourth week in 

September ?
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The Court— Y ou are wasting a great deal of 
time.

A. Because I know he was there four weeks and 
three days. I signed the receipts.

Redirect examination, by Mr. March.
Q. Did you get any medicine from the doctor?
A. I believe there is some around the house, yes.
Q. Did you buy it ?
A. No. It was given to me, what I had. M y folks j o  

bought some of it, I believe.
Q. You didn’t go there for treatment?
A. No, sir; just merely on business to collect rents.

Recross-examination, by Mr. Cowenhoven.
Q. You didn’t take any medicine, did you? Y ou  are 

perfectly well?
A. Fairly so, yes.

Rose Malouf, a witness produced on behalf of the 
plaintiff, being duly sworn according to law, on her 
oath saith:

Direct examination, by Mr. March.
Q. Where do you live?
A. New Brunswick.
Q. Whereabouts?
A. 141 Albany Street.
Q. Do you know Doctor Curtis ?
A. I do.

Q. Did you ever go to him for treatment, or secure 
any of his medicines?

A. Yes, I got some of his medicine.
Q. Whereabouts did you go to him, in New Bruns; 

wick or Highland Park or where?
A. On Livingstone Avenue.
Q- And about when was this ?
A. Sometime during July.
Q. Of 1919?
A. Yes, 1919.
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Q. W hat did he say to you, if  anything?
Mr. Reynolds— I object to this.
The Court— W hy?
Mr. Reynolds— For the simple reason that 

there must be a limit to the time of this action. 
First the time is set for August and Septem-
ber. W e are not going to spread this over the 
period of a decade or a generation. She says she 
was there in July. I say it is outside of the com- 

10  plain and therefore cannot be offered.
The Court— Objection overruled. Time is not 

essential, not in a civil case.
Mr. Reynolds— It is a penal action.
The Court— It is material. I will allow it.
Mr. Reynolds— Prays exception.
The Court— Note an exception.
Exception allowed. Sealed accordingly.

Judge.
20 Q- W hat did he say to you, if anything?

A. W hy, I went up there with my mother and he 
asked me what was the matter with me and I told him. 
And he wanted to know if I had any proof. And I said 
yes. And so the first time that I went there I didn’t 
take any medicine, but the second time I went up I took 
a dose of medicine right there.

Q. He gave-it to you?
A. Yes.

30 By the Court.
Q. W hat did you tell him?
A. Well, I told him what was the matter with me. 

By Mr. March.
Q. Did he prescribe for you then ?
A. Yes.
Q. He gave you medicine?
A. Yes.
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Q. What did he do when he gave you the medicine?
A. W hy he didn’t say anything.
Q. Did he say anything as to what effect it would 

have on you? • •
A. No, not that I can remember.
Q. Didn’t it have any effect on you?

. A. It did. It did me a lot of good.
Q. Did you pay him for the medicine?
A. No.
Q. Did he ask you for any pay? 10
A. He didn’t.
Q. Did you ask him if you owed him anything?
A. I don’t remember.
Q. How many doses of his medicine did you take?
A. Only about one dose.
Q. And you are cured entirely of your trouble in 

that one dose?
A. Yes.

Cross-examination, by Mr. Cowenhoven. • 20
Q. And you have continued well ever since?
A. Yes, I am fine. I gained several pounds.
Q. If you get sick you will take it again, won’t you?
A. You bet I will.

Helen Voorhees, a witness produced on behalf o f the 
plaintiff, being duly sworn according to law, on her oath 
saith:

Direct examination, by My. March.
Q. Where do you live ? 30
A. 154 Delevan Street.
Q. You are the w ife of—
A. Mr. John Voorhees.
Q. Do you know Dr. Hal Curtis ?
A. Yes, sir.
Q. When did you first see him ?
A. When he was on Livingstone Avenue.
Q. Did you go to see him ?

15 MED
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A . Well, I used to go there every night to hear what 
he had to say.

Q. Did you ever buy any of his medicine?
A . No.
Q. Did you ever go there to consult with him ?
A . I took my boy there.
Q. When?
A. About the last of June.
Q. And what was the trouble with your boy ?

10 A. He had sore eyes.
D. Did you show them to the doctor ?
A. No. I just told him—
Q. Well, you took your boy with you, did you not?
A. Yes.

Mr. Reynolds— I make the same objection that 
I did heretofore, the witness testified this was 
in June. The complaint alleges a violation in 
August and September. I therefore say that—

The Court— I think you are getting a little 
20 • remote. I think there must be some limit, Mr.

March.
Mr. Reynolds— The evidence is incompetent 

because it does not contemplate the time set forth 
in the question.

Mr. March— W e will withdraw the witness.
Mr. Reynolds— Does that apply to the other 

witness? A ll right.
The Court— I do not think that the other wit-

ness—

30
By Mr. Cowenhoven.
Q. Did you ever go there in September ?
A . No, sir.
Q. Or August?
A. No, sir.

Mr. March— W e rest.
Mr. Cowenhoven— It was our intention to 

move for a direction of a verdict.
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The Court— Do you rest your case now?
Mr. Cowenhoven— No, sir. I was going to ask 

for a motion to direct a verdict.
The Court— You cannot ask for a motion to 

direct a verdict until you rest your case.
Mr. Cowenhoven— I said I was about to, but 

I have not asked for it yet. It was about to re-
mark, I was about to ask for a direction of ver-
dict, resting my case, do you understand, but 
under the circumstances we feel that Mr. Curtis 10 
should have the opportunity of going upon the 
witness stand and declaring to this Court and 
this jury his defense; and our defense is a com-
plete and absolute denial that we ever, under anv 
circumstances, diagnosed, prescribed, treated, or 
in any manner in the language as indicated by 
the statute and as charged in the indictment. W e 
will show you that this gentleman has traveled 
all over the United States of America, in every 
State nearly there is a law similar, to our own. 20 
That he has sold his compound or his medicine—

Mr. March— Has that any bearing?
The Court—-Not the slightest in the world.

You will not be permitted to show that, Judge.
Mr. Cowenhoven opens the case for the defendant.

De f e n d a n t ’s Cas e .

Hal A. Curtis., the defendant being duly sworn ac-
cording to law, on his oath saith: g^

Direct examination, by Mr. Cowenhoven.
Q. Where do you live, sir?
A. Glenville, California.
Q. And how long have you lived there, Mr. Curtis?
A. Since the San Francisco fire.
Q. And what is your business?
A. I am salesman.
Q. Salesman of what?
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A. O f m e di ci n e.

Q. H a v e y o u c a r ri e d o n y o u r b u si n e s s i n t h e Cit y 

o f N e w B r u n s wi c k, i n t h e C o u n t y o f Mi d dl e s e x a n d 

S t at e o f N e w J e r s e y ?

A. I h a v e.

Q. W h e n di d y o u c o m e h e r e t hi s l a st p e ri o d ?

A. I h a v e a c a r d, t h e r e st ati n g t h e d at e. Ri g h t o n 

t h e b a c k.

M r. M a r c h — I o bj e ct t o t h e u s e o f t h e c ar d.

1 0 T h e C o u rt — I s it n e c e s s a r y t o u s e t h e c a r d t o

r ef r e s h y o u r r e c oll e cti o n ?

A. Y e s.

T h e C o u rt — Y o u m a y u s e it.

A. B e c a u s e I m a r k e d it all d o w n b ef o r e I l eft t hi s 

m o r ni n g.

Q. Di d y o u m a k e t hi s m e m o r a n d u m at t h e ti m e, 

d o ct o r ?

A. N o.  I j u s t m a d e t h at t hi s m o r ni n g f r o m m y 

b o o k s.

2 0 Q. A b o u t w h e n di d y o u c o m e ?

A. I n J u n e.

B y M r. C o w e n h o v e n.

Q. A n d w h e r e di d y o u o p e n u p y o u r b u si n e s s, si r ?

A. O n Li vi n g st o n e A v e n u e.

Q. I n w h a t m a n n e r ?

A. B y gi vi n g e nt e rt ai n m e nt s.

Q. Di d y o u h a v e a st o r e ?

A. O p e n ai r e nt e rt ai n m e nt. I h a d a st o r e i n a t e nt

8 0  a n d s ol d m y g o o d s f r o m t h e pl atf o r m.

Q. A n d w h a t di d y o u s ell ? .

A. I s ol d m e di ci n e.

Q. A n d w h a t w a s it c all e d ?

A. S a c r e d B a r k C o m p o u n d a n d al s o a li ni m e nt a n d 

■ a s al v e a n d a s o a p.

Q. A n y t hi n g el s e ?

A. N o. I h a d t h at li n e, a r e g ul a r li n e o f r e m e di e s, 

a s w e t e r m it, h o u s e h ol d r e m e di e s.
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Q. What did you do in connection with the sale of 

the medicine?
A. Just what do you mean?
Q. Well, did you have an exhibition?
A. Yes. I gave an entertainment.
Q. What was the exhibition, and what was the pur-

pose of it?
A. Muscular exhibition, muscular and athletic, and 

I give physical culture exhibitions or instructions, as we 
term them. j  0

Q. What was the object of the exhibition?
A. To attract the attention of the people and make 

known the remedies that I was selling.
Q. Was there a platform in the tent?
A. No. The platform was outside of the tent.
Q. What was the platform used for?
A. Giving the entertainments. It was open air, right 

out in the open air.
Q. Were the people assembled outside?
A. They assembled outside and stood. 20
Q. Did you make any announcements from that plat-

form? '
A. Oh, yes. Continually.
Q. What were they? A s to the fact of what you 

were there for and who you were and what you were 
doing and what you intended to do ?

Mr. March-— I object.
The Court— All objectionable and absolutely 

immaterial. The doctor’s general character, or 
general character of his business, is not af- 30 
fected at all. The question to be met in this case 
is whether or not he ever prescribed or diag-
nosed cases for these witnesses who have tes-
tified.

Mr. Cowenhoven— There is also a very im-
portant question that he held himself out as a 
doctor and was able to treat and diagnose cases.
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Q. Now, my question is, did you ever hold yourself 
out on that platform and acknowledge or claim that you 
were a doctor?

The Court— That is perfectly proper.
A. I never did, and more than that I repeatedly, 

night after night, told from the platform that I was not 
a doctor, that I was not practicing medicine, that I was 
not prescribing. And farther, if you will allow me to 
say it at this time, I never, after the first night, at- 

10 tempted to sell medicine either privately or publicly. 
Never said to anyone, take this medicine, it will be a 
benefit to you. My first night on Livingstone Avenue 
I put out seven bottles of the sacred bark compound. 
A fter putting them out I announced to the public .that 
never again while in this community would I offer, or 
rather attempt to sell any of this medicine. I said that 
seven bottles would establish my reputation and the 
reputation of the medicine in this community, and that 
the seven bottles would sell me seven thousand. I kept 

20 my word in every way. Since that time never have I 
told a man that this medicine would be a benefit to him, 
never have I induced anyone to sell it, never have I 
handed it to him and said, take that medicine and it 
will be a benefit to you.

Q. And, as a matter of fact, after that announcement 
that you never would attempt to sell anything—

A . Never attempt but offer it; give them the oppor-
tunity every night, and that is all that I ever claimed 
is, I will give you an opportunity of getting this remedy 

30 now. If  you wish to know more about it ask the people 
who are using it. They are getting well.

Q. Now, doctor, you have said that was the an-
nouncement made by you that you were not a doctor, 
upon the public platform ?

• A . Continuously.
Q. Night after night?
A. Night after night.
Q. Now then, did you ever privately say to any per-

son that came to you to purchase one of these bottles
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of medicine, the Sacred Bark, or the salve, or what-
ever it may have been, that it would cure them, or it 
would benefit them?

A. Never.
Q. What did you say ?
A. I said to them I am putting this out among the 

people; ask the people who are using it, see what they 
say. Some people that have talked to me since I have 
been here have been benefited by the use of this remedy, 
and it may be a benefit to you. I put out seven bottles 10 
the first night. It was never necessary for me to at-
tempt to put out any more because I knew what that 
would do.

Q. Did you ever urge ?
A. Never urged.
Q. Solicit them to buy in any manner, form or shape 

whatever ?
A. Never have; no, sir.
Q. And you continued your business from June up 

until the present time? ^
A. Up until the present time.
Q. Until this complaint was made?
A. Until Saturday night. Night before last.
Q. State whether that medicine is for sale in drug 

stores in the city of New Brunswick?
A. It is in the city of New Brunswick and in the city 

of New York.
Q. Doctor, have you any cards or letters or anything 

that bears your business?
A. That is my letterhead.
Q. As a physician or' as a doctor or anything else ?

Mr. March— I object.
The Court— Objection sustained.
Mr. Cowenhoven— I want to show by this 

witness that he never held himself out to be a 
doctor; that the letters that he writes, his letter-
heads, are plain H. A. Curtis, without any mark 
or word signifying that he was a doctor, show-
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ing that he never held himself out, in corrobora-
tion, as a doctor. .

The Court— It is purely negative testimony.
There is no proof or claim that he has ever 

held himself out to be a doctor. Y ou do not 
have to meet that at all. Suppose you brought 
letterheads here with his name printed on them, 
or with my name on them as attorney and coun- 
sellor-at-law. W ould that show that I had never

10 held myself out to be a doctor ?
Mr. Cowenhoven— Certainly. I f  you had a 

paper with Doctor Woodbridge on you would 
hold yourself out as a doctor. I say this is 
merely corroboration—

The Court— I think you did not hear me. I 
sustain the objection.

Mr. Cowenhoven— I ask an exception.
Exception allowed. Sealed accordingly.

20 Judge.
Q. Now, Mr. Curtis, taking the testimony of Drs. 

N afey and Forney. Do you remember the occasion of 
their visit at your place?

A. V ery vividly.
Q. Do you  remember when it was? W as it around 

the time they stated?
A. I didn’t know the date. However they mentioned 

the date to-day. But I remember the occurrence very, 
very well, because I happened to know Doctor Nafey.

30 So I remember the occurrence of his calling.

By the Court.
Q. Did you know him at the time when he came in? 

A. I did.

By Mr. Cowenhoven.
Q. Just state to the Court and jury what took place 

there, sir?
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By the Court.
Q. Did you know it was Dr. N afey when he came?
A. I did.
Q. Did you know that the other man with him was 

a doctor ?
A. I did not. I did not know who the other man was.

By Mr. Cowenhoven.
Q. Go right on and state what occurred, sir, in your 

own way ? 10
A. They came into my tent, which is an open tent 

that I have -back of my platform, where my performers 
congregate to go on and to give the show, and the back 
part of it is the store room, I have the remedies stacked 
up there in cartons and packages; and they came in and 
I greeted them, how do you do. I shook hands with 
both of them. I said, how are you, how are you, have 
seats. They sat down in chairs and I sit on the edge 
of the table. I remember particularly I set like this 
and I listened to Dr. N afey telling me that he had been 20 
overseas, that he had been in the army, that he was 
troubled with a stomach trouble, and that the doctors 
in the army— I sat on the edge of the table. H e and 
Dr. Forney set in the chairs. And he told me his 
story and I listened to his story, with something of a 
smile on my face, perhaps; and after he had finished 
his story he said to me, what do you suppose that pain 
is? I said, I don’t know, that might be a number of 
things. He said, do you think it is an ulcer of the 
stomach. I said, I don’t know. It might be an ulcer go 
of the stomach. It might be a nervous condition. It 
might be indigestion. I don’t know. Those were my 
words. I don’t know. Then he mentioned something 
else about constipation and wanted to know if the stom-
ach trouble would have any bearing on that. I said, I 
don’t know. It might possibly, if your food don’t digest 
properly, it might possibly have some bearing on the 
constipation. And after he had asked me a number of 

1 6  MED
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these questions and I refused to answer him point blank 
on any of them, then he said, well, what I want is some-
thing to cure me, give me a bottle of the medicine any-
how. I had the Sacred Bark lying on the table nearby 
as I do. He said, give me a bottle of your Sacred 
Bark. I gave it to him. He said, how much is it? I 
said, one dollar. He said, how would you advise me to 
take it ? I said, the directions are on the bottle.

Q. A re the directions on the bottle?
10 A  The directions are on every bottle, and that is 

what I said to Dr. Nafey. And he talked along a 
little bit again and asked me the question again how 
would you instruct me to use this. I said, the directions 
are on the 'bottle. I did not tell Dr. N afey to take a 
tablespoonful before each meal. I did not give Dr. 
N afey any verbal information as to how to take that 
remedy, regardless of what Dr. N afey or anyone else 
may say, I did not.

Q. Did you say it would build him up ?
20 A . No, sir.

Q. And make him well, or that it would cure him?
A . No, sir. I never told anyone that.
Q. When did he give you the money ?
A. It was unnecessary.
Q. When did he give you the money, before you gave 

him the bottle or after?
A. When I gave him the bottle of medicine— and 

even at that I didn’t hand it to him. I laid it on the 
table like that, and he was sitting right by the side of 

2Q the table, and he gave me the money, picked up the 
medicine and went away. Those are the facts, judge, 
if you want to know. That is the facts.

By the Court.
Q. Mr. Curtis, what about the bicarbonate of soda ?
A . I hadn’t heard of that before until Dr. Nafey 

mentioned it to-day.
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By Mr. Cowenhoven.
Q. Did you give him any bicarbonate of soda?
A. I did not.
Q. Or tell him to take any bicarbonate of soda ?
A. I do not remember telling Dr. Nafey. That is the 

first I heard of bicarbonate of soda in connection with 
Dr. Nafey.

Q. Now, sir, will you tell me, have you a distinct 
recollection now of what occurred?

A. I have a distinct recollection of Dr. N afey and 10 
someone else coming with him. I did not know Dr. 
Forney.

Q. Was it the gentleman who1 came with him; was 
it the eentleman who was here?

o

A. Yes. I have seen him since. In fact they brought 
an automobile over with the officers to bring me over 
here foY fear, of course, probably, that I would get away 
if they didn’t have it there.

Q. About how long were you in the city of New 
Brunswick carrying on your business ? 20

A. I was here sixteerf weeks before going over to 
Highland Park.

Q. During those sixteen weeks did you have any 
difficulty or any complaint made against you, whatever ?

A. Not only during those sixteen weeks I did not, ex-
cepting that I was told that there was an effort made1 
by the doctors to stop the sale of the remedy. I had1 
no trouble.

Q. Nobody troubled you at all for these sixteen weeks 
in New Brunswick? q q

A. Not only those sixteen weeks but of the year and 
a half 'before that I have been in the State of New Jer-
sey.

Q. From here you went where?
A. From here I went to South River or rather from 

New Brunswick— from Highland Park I went to South 
River.

Q. But from New Brunswick you went where?



Í 2 4 HAL A. CURTIS— DIRECT.

A . From New Brunswick I went to Highland Park.
Q. And what month were you there? W hat were 

you doing?
A . September. I was there in September. Just what 

date I went over there I don’t know.
Q. Where were you at the time of the arrest ?
A. In Highland Park.
Q. For the sixteen weeks "that you were in New 

Brunswick no arrest, and as soon as you went to High- 
10 land Park there was the arrest ?

A. There was the arrest.
Q. Had you been in Milltown ?
A. No.
Q. South River?
A. No. Not then.
Q. Well, how long after did you go to South River?
A. I went from Highland Park to South River.
Q. When was that about ?

. A . Just six weeks ago to-day. No, I guess it is only 
20 five weeks ago to-day, because I was just three weeks 

in South River. Maybe it is'six. Now, I don’t know 
whether it is six or five, but it was on Monday.

Q. A s a matter of fact, did you, to Dr. Forney or to 
Dr. N afey in the presence of Dr. Forney, or to any 
other person to whom you ever sold a bottle of this com-
pound, state that it would be— it was a curative element?

Mr. March— He has already testified.
A. I did not to them nor ever to anyone else. And 

more than that I said from the platform nightly that 
30 medicine does not cure. Nature is the only thing that 

can cure. And the only thing that I have studied is 
nature.

By the Court.
Q. When Dr. N afey came there you said you knew 

him. Did you suspect the object of his visit?
A. I did. And for that reason I was very careful 

what I might possibly say, because sometimes I was
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afraid that I might say something that was not just 
exactly right, and I knew the move that was being made, 
and Dr. N afey was pointed out to me by a lady that was 
on the grounds when he came on the grounds, but she 
didn’t mention the fact that the doctor with him was 
Doctor Forney. She did mention the fact that it was 
Dr. Nafey. So it might have been that I was a little 
more guarded in my talk to Dr. N afey and what I said 
to him than what I would have been otherwise.

10
By Mr. Cowenhoven.
Q. You knew his object, didn’t you, in coming there?
A. I did. I felt that I did. However, I thought I 

was at perfect liberty to sell a bottle o f medicine just 
the same as I would you had you ever come.

Q. Db you remember saying anything about the pneu- 
mogastric nerve, or who did say that, or was anything 
said about it ?

A. I did not. I said that his trouble might, when he 
asked me, is that an ulcer of the stomach, or I don’t 20 
know his exact words, he might have said is that an1 in-
dication of an ulcer of the stomach, and I said it might 
he, or it might be indigestion, or it might be a nerve con-
dition. I don’t know. That is the way I finished it. I 
said I don’t know.

Q. Did you attempt to diagnose the case at all ?
A. I have never attempted to diagnose because it is 

out of my line. I am selling medicine. And I only 
offer, I only attempt to sell my first night in any com-
munity. A fter that I never again even attempt to sell. 30 
I leave the medicine to speak for itself and the people 
who use it, and never after the first night in any com-
munity do I attempt to sell either privately or publicly.
I offer it for sale each night.

Q. And since that announcement was made by you at 
the sale, have you; sold any bottles of that medicine?

A. I said the first night I was here that seven bottles 
1 put out would sell me seven thousand.
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Q. Did it?
A. I generally keep my word.
Q. Well, did it? .
A. I have kept my word.

Mr. March— I object.
The Court— Objection sustained. Not ma-

terial.
Q. Did you sell the medicine afterward?

The Court— H e said he did not.
10 A. Oh, I sold it afterward. I offered it for sale, but 

never again do I attempt—
Q. Did you sell it ?
A. Oh, yes. Oh, my, yes.
Q. Little or much?
A. Little or much ? The trains are bringing it in now. 
Q. Answer the question.
A. Lots of it. Lots of it. And as a result of my 

work here. -
Mr. Cowenhoven— That is all.

20
Cross-examination, by Mr. March.
Q. Y ou say you knew Dr. N afey; did you?
A . Yes, sir.
Q. And who was the lady who informed you it was 

Dr. N afey?
A. I can’t tell you.
Q. Is she here to-day?
A. I do not know.
Q. She came up to you and said w h at; informed you 

80 it was Dr. N afey?
A. Yes. She said that gentleman out there— one of 

those gentlemen out there is Dr. N afey?
Q. And you were very careful when you talked with 

Dr. N afey, were you?
A. I was just as careful with him as I am with any-

one else.
Q. W hy should you be careful ? W hat is there about 

your business that requires you being so careful?
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A. Because I realized that he was there for the pur-
pose of getting me to say something that might be 
termed practicing or diagnosing.

Q. Do you differentiate between laying a bottle down 
on the table and taking a dollar, or handing it to a man 
and taking a dollar ?

A. Oh, no ; I am selling my medicine.
Q. W hy did you accentuate that you only laid it on 

the table and didn’t hand it to him?
A. Because I was asked just exactly what took place 10 

at that time in my open tent.
Q. And you also differentiate between whether you 

gave them directions how to take the medicine or 
whether you told them that th'e directions were on the 
bottle ?

A. I certainly did.
Q. You considered it a rather dangerous business 

you were in, did you not?
A. I considered that I had— I would not tell him 

how to take the medicine. He is a doctor. The prob- 20 
abilities are that he can read the English language.

Q. Was there any harm in telling him that he should 
take it so often? W hat is the difference in telling him 
lie should take it so often or telling him that he should 
read it on the bottle ?

A. I don’t think there is any harm at all. I don’t 
believe there is.

Q. But you were playing safe, weren’t you doctor?
A. You bet I was.
Q. You were trying to keep within the law?
A. I don’t know just where these little points, tech-

nical points, come in, and I am simply a salesman.
Q. You were trying to keep within the law, were 

you, doctor?
A. I make a point to always keep within the law.
Q. W hy didn’t you refuse to see N afey altogether, 

if you knew it was N afey?
A. I refuse to see no one. People come there to buy 

my medicine continually and I give them the medicine.
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Q. Y ou say you were extra careful with Nafey. 
W ere you?

A. I made that remark.
Q. You said so, did you not?
A. I made that statement; yes, sir.
Q. W ere you just as careful with the student that 

testified to-day ?
A . Just exactly.
Q. W hy did you say that you were extra careful 

10 with N afey?
A. I made the statement.
Q. W hat did you mean when you said that ?
A. I meant that I knew that Dr. N afey was looking 

to see if I would make some slip. And when he asked 
me the questions that he did, as I tell you, I was extra 
careful in what kind of an answer I made him. You 
will remember the student, I was just as careful with 
him. I am careful with everybody, although I made no 
exception of the student. I said to him that a man of 

2q  your age should not be sick.
Q. Now, you say that you didn’t have any soda there 

at all, baking soda, or any other kind of soda there 
that day?

A. I said nothing about whether I had any there or 
whether I didn’t.

Q. Did you have any ? Can you look at me and say 
whether you had any baking soda there that day?

A. I can look at you and say whether I had any bak-
ing soda there that day.

„Q Q. Did you or didn’t you?
A. I had a package of baking soda.
Q. Did you say anything to Dr. N afey in reference 

to baking soda?
A. I did not.
Q. W hat did you have the baking soda there for, 

doctor ?
A. W ell, my w ife makes very good biscuits.
Q. Does she do her baking on the premises in the 

tent?



HAI, A. CURTIS---- CROSS. I29

A. No, but sometimes I carry things home and stop 
at the tent on the way home.

Q. And when Judge Cowenhoven interrogated you, 
or Judge Woodbridge, in reference to soda, you over-
looked telling them that you had some baking soda 
there, didn’t you?

A. Sure I did. W hy should I tell it ?
Q. Did you hear Dr. N afey’s testimony this morn-

ing?
A. I heard Dr. N afey’s testimony.
Q. And Dr. Forney’s testimony?
A. And Dr. Forney’s testimony.
Q. Did they say baking soda?
A. You bet they did, and they said some other things 

too, that I might tell you.
Q. You didn’t say anything to them about baking 

soda this morning?
A. Not that I remember.
Q. And you didn’t take a teaspoonful—

Mr. Cowenhoven— L,et him answer.
Q. And you didn’t take a teaspoon ful or a table-

spoonful and tell Dr. N afey to take that?
A. I did not.
Q. And you didn’t say anything about his nerves?
A. I said something about his nerves.
Q. Ah?
A. Just what I told you a while ago.
Q. What was that?
A. He said to me— shall I tell you the question 

again? You see, I remember this very, very vividly.
Q. Answer the question?
A. What did I say? I said it might be an ulcer, and 

it might come from the nervous condition. It might—  
and then I said also in addition to that, I said I don’t 
know.

Q. If you don’t attempt to practice medicine, why do 
you waste your time discussing these matters with 
people?

A. I have medicine to sell and I am selling lots of it. 
1 7  m u d
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Q. W hy do you waste the time to sit down and ask 
them how they feel and shake hands and answer their 
questions in reference to how they feel and what they 
might have if you are not practicing medicine?

A. I have my medicine to sell, privately and publicly, 
and I am at my place of business every day from n  
o’clock until 4.

Q. You have your regular hours, do you, from n  
to 4?

10 A. Regular hours on that Chautauqua grounds.
Q. You have not answered me that question, by the 

way.
Question repeated by stenographer.
A. H ave I ever asked anybody how they feel?
Q. Dr. Forney and Dr. N afey testified that you did?
A . I said it to them just as I would say it to you if 

I had met you and shook hands with both of them and 
said, how are you. But I didn’t ask it in a professional 
way.

20 Q- W ell, why should you? Y ou  are not a doctor, 
are you?

A. No.
Q. Y ou  are only selling medicine?
A . That is all I said, how are you.
Q. But you sat down on the edge of the desk and 

when he told what was the matter with him you had 
conversation with him in reference as to what was the 
matter with him, didn’t you?

A. I did.
80 Q. Y ou  said it might be this and it might be that? 

A. I did.
Q. You didn’t know?
A. I didn’t know and I said that and I shook my 

head when I did.
Q. Y ou  didn’t say, here, I don’t know anything 

about it, I am not practicing medicine, I only have these 
bottles to sell at $ i.oo per, or we sell six bottles for 
$5.00, don’t you want them?
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A. I tell that from, the platform every night, so it is 

useless for me to say to Dr. Nafey.
Q. When you have your quiet little hours there from 

11 to 4 you sit down and you talk with the people and 
you answer their interrogatives, don’t you, in reference 
to how they feel, is that true, and then- it leads up to 
the sale of a bottle of medicine, doesn’t it, this so-called 
Sacred Bark, or isn’t it true?

A. If you put it in that way you may look at it that 
way. I sell the medicine. But I have never offered for 10 
sale. I have never tried to get anyone to buy it.

Q. Well, *you talk with them about their condition 
and it ends by you selling the medicine, don’t you.

A. If they want to buy it I sell it to them. I don’t 
refuse to sell it.

Q. And of course, if I don’t go in Dr. Forney’s o f-
fice, and I get some medicine from him, and if I don’t 
want to take it, I need not take it, need I?

A. No.
Q. You see each one that comes in there, for in- 20 

stance, separately?
A. I do not.
Q. If a woman comes in, you see her separately?
A. I do not.
Q. Do you mean to say that you talked with this 

girl, what is her name, Miss Malouf, about her ailment 
in front of other people?

A. just as many as have a mind to be in there. I 
have just the one tent there. It is all open.

Q. You didn’t see the people in their turn? 3«
A. No. |  ,
Q. The one who came first?
A. That don’t make any difference. A ll open. 

Sometimes I might say to one do you want to see— ask 
me about this medicine, what is it you wanted, do you 
want some of the medicine? So and so.

Q. How is it you kept the students waiting three- 
quarters of an hour?
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A . I didn’t keep anyone waiting. I never do. They 
came there. I remember them particularly. Shall I 
answer the question?

The Court— Yes.
A . They came there particularly. W e were just 

getting ready to give the show, it was during the time 
for us to get ready for the entertainment, my people 
were all in there making up. This was a general place 
at night.

10 Q. So no matter who was there you discussed the 
physical ailments of the different people that came to see 
you without regard to who was present, is that right, 
whether it was a tape worm?

A. W hy do you make that statement ?
Q. You cannot interrogate me?
A . No, but you make a statement.
Q. And when you want to interrogate me you can, 

but not to-day. Just answer the question.
A. Answer your question?

20 Question repeated by stenographer.
Q. (Continued) Or what the trouble was?
A . I do not discuss the details.
Q. Then you did see some of them privately?
A. I do not unless they happen to be alone. If they 

come there alone then I see them alone. If  they come 
there— •

Q. Do you mean to say if anyone wanted to discuss 
some troubles that they had of a private nature, and 
someone else was there, whether it was a man or woman

30 you would discuss their particular ailments in the pres-
ence of strangers, yould you?

A. I don’t discuss their ailments. That is not my 
business. I am selling medicine.

Q. W ell, you discussed this young girl’s ailment, did 
you not ?

A. No. She came to me and told me that she was 
troubled a certain way and wanted—

Q. W hat was it?
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Mr. Cowenhoven— One minute.
A. And wanted to know what the symptoms were 

and I told her that I did not know. That there was 
only one way that I knew of that that could be deter-
mined and that was by seeing parts of the parasite.

Q. And did she -bring them to you ?
A. She did.
Q. Would you discuss that before other people that 

were there ?
A. No cause for discussion. The probabilities are 10 

that if there were others there she waited. I remember 
she came with her mother.

Q. You would see a case like that privately, would 
you not ?

A. No, sir. I didn’t say that.
Mr. Cowenhoven— I object to that question.

He don’t say that at all. That is his statement.
The Court— It. is cross-examination. Objec-

tion overruled.
Q. Well, now, if you wanted to sell your medicine, 20 

why didn’t you sell it like a druggist sells medicine?
A. A  druggist?
Q. Why do you sit down and discuss the various 

ailments with the people that come to see you ?
• A. The druggist sells medicine after it has been ad-
vertised. I am a medicine advertiser. I advertise my 
remedy and I take the method of the platform for my 
method of advertising.

Q. Why do you take the time to discuss the various 
ailments of the different people who come to tell you, 
particularly?

A. I do not.
Q. Prior to taking a dollars for this so-called sacred 

bark ?
A. I do not discuss their ailments.
Q. Well, you discussed the ailments of Dr.. Nafey, 

did you not ?
A. I did not.
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Q. Y ou discussed the ailments of Miss Malouf, did 
you not?

A. I did not. I listened to Dr. N afey and told him 
that this remedy had been beneficial in some cases and 
might in others.

Q. And you discussed the ailments of the students, 
the Vose boy, did you not?

A. No. I asked him if he took plenty of exercise 
and told him a young man of his age should not be sick.

10  Q- And you found out what was the matter with 
Golden and gave him medicine, did you not ?

A. I did not.
Q. Y ou  gave this young girl medicine, did you not?
A . I did. I made her a present of it.
Q. A fter you had ascertained what was the matter 

with her?'
A. A fter she brought me the evidence.
Q. W ell then, you gave her— she brought you evi-

dence of what?
20 A. O f a tapeworm.

Q. And you gave her medicine to cure that tape-
worm, did you not?

A. I gave her medicine that has cured thousands of 
tapeworms.

Q. W ell, you gave her that medicine to cure that 
tapeworm, did you not? Answer it yes or no. Did 
you or didn’t you?

The Court— Y ou cannot compel him to an-
swer that way. Go on.

3Q. Q- Did you or didn’t you?
A. I gave her medicine that has been used and has 

removed thousands of tapeworms.
Q. W hy should you give it to her unless she had a

tapeworm ?
A. Because she showed me the worm and said that 

the doctors had been trying to get it and they had failed.
Q. And then you gave it to her in order to remove 

the tapeworm, did you not?
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A. I gave it to her and let her use her own judgment 
as to whether she would get rid of the tapeworm or 
not. But she did. I expected that it would.

Q. And you gave it to her for that purpose; why 
don’t you stand up like a man ?

A. I am telling you the facts. I am going to admit it.
Q. Didn’t you give it to her for that purpose?
A. I gave it to her because-she showed me a piece 

of a tapeworm.
Q. An then you gave it to her to remove it, did you 10 

not?
A. I gave her the medicine to remove the tapeworm, 

sure.
Q. And you are satisfied to have it go to these twelve 

men that you did not give her that medicine to remove 
that tapeworm after you sent her home to get a sample 
of it, all right.

A. I just admitted that I did give her the medicine, 
with the expectation that it would remove the tape-
worm, because it has done it before. ^

Q. And she was suffering from a tapeworm, wasn’t 
she?

A. She was suffering from a tapeworm, so she said.
Q. You made her get you the sample, didn’t you?

Did you, or didn’t you ?
A. I didn’t make her get i t ; no, sir.
Q. No, but you told her you would like to see the 

sample and she came back the second, time, did she not ?
A. I would like to see the sample. I am interested.
Q. And in consequence of . what you told her she 

came back a second time with the sample, is that right 
or not?

A. She did.
Q. And what about Golden?
A. Has Golden been on the stand ?

Mr. Cowenhoven— H is testimony is not in 
the case.

Mr. March— I think it is proper to come under 
his general examination when he says that he
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never prescribed for anybody. I do not think 
we have to have Mr. Golden on the stand. It is 
cross-examination.

The Court— Golden was withdrawn before he 
got into anything.

Mr. March— He testifies he has never pre-
scribed for anybody.

The Court— Now you ask him about Golden. 
He can answer that.

10 Q- W hat about Golden?
A. Must I answer ? Is Golden in this ?

Mr. Reynolds— I object to that because there 
has been no identification of the time on the 
Golden case.

The Court— It does not make any difference.
Mr. Reynolds— But he is withdrawn.
Mr. Cowenhoven— W e had no chance to 

cross-examine him.
Mr. March— I do not care whether it is 

20 Golden, Brown or Smith. By a general exam-
ination, I did not hold him down really to our 
main case, but on general examination he has 
sworn that he has never prescribed for any-
one. Now I show that he has to Golden. It 
does not matter whether we had Golden on the 
stand or not.

Mr. Reynolds— It is material as to time. Now 
the fact was when Golden went on the stand 
he was withdrawn in order to identify the time 

30 as to when he went there, because the intimation
was that he went there after the date of the com-
plaint.

Mr. Cowenhoven— Besides that his testimony 
was not completed and we had no chance to 
cross-examine.

The Court-— Both objections are overruled 
and the question allowed and exceptions al-
lowed to counsel.
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Mr. Cowenhoven— Even without my being 
able to cross-examine, if a man was a witness 
and only part of his testimony taken?

The Court— I do not know if I would con-
vince you if I discussed it all day.

Mr. Cowenhoven— Did you ever know of a 
witness being withdrawn before his testimony 
was closed?

The Court— I will explain to you the ground 
of my rulings; I have not the slightest idea it 10  
will satisfy you that I am right; I have never 
known of a case yet where counsel ruled against 
thought I was right. This witness has testified 
that he has never prescribed for anybody, hasn’t 
he? And has never practiced or diagnosed any 
case ?

Mr. Cowenhoven— Yes.
The Court— Now, Mr. March on cross-exam-

ination has called his attention to a particular 
case of a man named Golden. It is absolutely 20  
immaterial as to whether Golden was called as 
a witness in this case or not. Mr. March says 
to him, what about Golden, did you ever pre-
scribe for him. It is perfectly proper cross- 
examination on the witness’ direct examination 
to the effect that he never prescribed or treated 
anybody. Go on. Exception is allowed to you, 
Judge.

Mr. Cowenhoven— I so understand it.
Exception allowed— sealed accordingly. 80

Judge.
Q. What about Mr. Golden, didn’t he have a tape-

worm?
A. He did. I guess. He brought me a piece of 

tapeworm, anyhow.
Q. Did he bring it after or before he took some of 

your dose ?

18  MED
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A . B o th .. He took some of the Sacred Bark and 
after taking that then he came and brought me a piece 
of tapeworm.

Q. And you told him to go home and get a piece 
first, didn’t you?

A. I have forgotten whether I did or not. He 
brought me a piece.

Q. And then you gave him the Sacred Bark, didn’t 
you?

10 A . Yes.
Q. And you told him it would act in three or four 

hours, didn’t you?
A. Yes.
Q. And it acted, didn’t it? Y ou  cured him didn’t 

you?
A. I don’t know. I have not seen him since.
Q. Well, I will say you cured him?
A. I don’t know whether the medicine cured him or 

not. I didn’t cure him. The medicine might have
20 cured him.

Q. The Sacred Bark, didn’t it?
A. I hope so. It cured a lot of them.
Q. Anybody else cured of tapeworms?
A. W hy—

Mr. Cowenhoven— I object.
A . I suppose I could mention thousands.

The Court— Objection sustained. I think it 
is too broad.

Q. Is this the only medicine you have for sale?
30 A . Oh, no. I have a liniment and salve.

Q. Y ou  didn’t give this girl a liniment for the tape-
worm, did you, nor you didn’t give Golden a liniment 
for tapeworm; you gave him some of this Sacred Bark, 
didn’t you ?

A . Yes, sir.
Q. That has cascara in it, has it not ?

Mr. Cowenhoven— I object.
A. It has.



HAL, A. CURTIS---- CROSS. 139

The Court— Objection overruled.
Q. It has alcohol in it, has it not ?
A. It has ten per cent.
Q. That is what puts the pep in them, isn’t it?
A. It tells you right on the bottle.
Q. The first of the year you will have ten thousand 

placards coming in with it maybe ?
A. This has stood the test of the United States Gov-

ernment in regard to alcohol.
Q. So the cascara acts on the bowels, is that right? 10 

Mr. Cowenhoven—J  object.
A. No, sir.
Q. It does not act on the bowels ?

Mr. Cowenhoven— I object.
The Court— Objection sustained.

A. No, s ir ; not in the form and quantities that it—
The Court— I am sustaining the objection.

Your lawyer objects to it as improper.
Q. But you gave it to Sweeney for rheumatism, too, 

didn’t you? Didn’t you give Sweeney some of the 20 
Sacred Bark for rheumatism?

A.' I don’t remember Mr. Sweeney. He was on the 
stand here to-day ?

Q. Yes.
A. He says he was in and bought some of the Sacred 

Bark. I know, however, that people who used that 
Sacred Bark, plenty of them, have been permanently 
cured of rheumatism.

Q. Do you think alcohol helps rheumatism?
A. Have you ever heard it prescribed for rheuma- 30 

tism? Have you ever heard it being sold for rheuma-
tism? Do you think I sell it for rheumatism? W hat 
do you suppose that alcohol is in there for ? The lowest 
percentage you have ever heard of in any proprietary 
medicine.

Q. I was just asking you; I am trying to get some 
information. I am not a physician.

A. These are extracts in this. A  certain percentage 
of alcohol is necessary. The Government allows us
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seventeen per cent. I have not over ten. The lowest 
that it is— the very lowest possible to preserve it during 
not weather. In an ice chest it would keep without any. 

Mr. March— That is all.

Redirect examination, by Mr. Cowenhoven.
Q. Mr. Curtis, in all these cases to which your atten-

tion has been called, did you ever state to those people 
that called upon you and consulted with you concerning 

10 their difficulties, did you ever say this medicine will cure 
you, take it?

Mr. March— I object.
A. I never used the tern*—

The Court— Objection sustained. You have 
been all into it on direct examination.

Mr. March— It is leading. W e have been into 
it and it is not proper redirect examination.

Q. Well, take Mr. Golden, the same thing of Mr. 
Golden as all the rest of them, was it? That is all.

20 The Court— D o you rest?
Mr. Cowenhoven— W e have here ten or eleven 

witnesses all o f whom will testify that the doc-
tor, that is, the party to whom they applied, Mr. 
Curtis, upon going there, never stated that he 
was a physician, and always told them—

The Court— Call your witnesses, Judge. I un-
derstood you were going to rest to-night and 
finish to-night.

Mr. Cowenhoven— -We rest.

80
MOTION EOR DIRECTION OE VERDICT.

Mr. Richman— Before opening the case to the jury 
I move for a direction of a verdict upon two grounds: 

1. That the doctor himself, on the witness-stand, says 
that when this young lady gave him the evidence of 
tapeworm he gave her the medicine and cured her. 
Now, from the evidence submitted by her, the physical
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evidence, he determined, he diagnosed as to what was 
her complaint and what ailed her. And upon that diag-
nosis he prescribed the Sacred Bark, and she takes it 
and it cured the tapeworm. Now, from his own lips 
he comes within the meaning of the statute and has 
practiced medicine. Moreover, the gentleman whom 
he spoke of is in the same situation, the other man that 
he testified to that gave him the evidence of the tape-
worm.

The Court— Mr. Golden. 10
Mr. Richman— Mr. Golden. Evidence of a tape-

worm. He examined it. He diagnosed his case as 
being a tapeworm, and then he says, take the Sacred 
Bark, and he takes it and it cures him. Now, from his 
own lips, irrespective of other things he has testified 
to, irrespective of his blank denial here on the stand, 
from his own lips he says I have diagnosed these two 
cases and prescribed the Sacred Bark.

Now, passing that, certainly the State has carried 
the burden here. There is no contradictory proof of 20 
the State’s case, except through the lips of the defend-
ant. We stand here unchallenged, as a matter of fact, 
before this Court and jury in our case, and it seems to 
me clearly that from the lips of the defendant, and from 
our proof, which is uncontradicted, we are entitled to a 
direction of verdict at this stage in the case.

The Court— W hat do you say, Judge Cowenhoven?
Just with reference to the case of Miss M alouf and 
Mr. Golden?

Mr. Cowenhoven— I say it is entirely a question for 
the jury. The authorities all hold, in cases of this kindj 
whether a man diagnoses a case and practices medicine 
without a license, and testimony is adduced before the 
Court it is a question for the jury.

In answering the suggestions made by counsel: In
the case of the young girl, she testified that she went 
to that man, to Mr. Curtis, she told him what her trouble 
was, he gave her, whether it was the Sacred Bark, or 
whatever it was, I don’t know, I do not recall. Admit-
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ting that it were, he said this has cured some, it has 
cured others, it may cure you. He gave it to her. Not 
a dollar charge. A  mere suggestion, a kind act to her. 
He said it may cure you, it has cured others and may 
cure you, try it. W as that prescribing? W as that 
diagnosing?. Hasn’t he a right to do with his own as 
he pleases? He wasn’t entreating her to take it, he 
didn’t solicit her to. take it, he didn’t advise her to take 
it; her own language was that she told him what was 

10 the matter, he told her to bring that specimen there, she 
gave it to him, he said this has cured others, it may 
cure yours. Is that diagnosing? Is that prescribing? 
And the child took it. Now, I say that the question is 
for the jury to determine whether that is prescribing 
or diagnosing.

And in relation to this man Golden, his testimony as 
I recall— and I do not remember particularly— he went 
there to that man and he gave him some of the bark, 
is that the fact? W as that his testimony? I do not 

20 remember. But the question was as to the time, and the 
Court held it must be within the time testified to in the 
complaint. Then he was withdrawn from the stand, 
and how can his testimony be regarded as being in this 
case before it was finished? Is the testimony of a wit-
ness before a Court whose direct testimony is taken, 
and the witness is withdrawn before the cross-exami-
nation allowed? Has your honor ever heard of such 
a thing? H ave you ever heard— supposing the direct 
testimony is to a fact and the cross-examination would 

2q  show that the man was utterly incapable, from his posi-
tion, and the manner in which he was placed, of testi-
fying to that fact?

The Court— The cross-examination in regard to 
Golden was competent, entirely independent of the fact 
whether Golden was called as a witness or not.

Mr. Cowenhoven— Be that as it may, he was not 
cross-examined, and he was permitted to leave the stand 
and he never did come back. How can you take his 
testimony ?
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The Court— W e are not taking his testimony on the 

subject. W e are taking Mr. Golden’s testimoney on the 
subject.

Mr. March-—W e are merely attacking his credibility.
Mr. Cowenhoven— Take Mr. Golden’s testimony, and 

if you believe Mr. Golden’s testimony in .one thing, you 
can in the other. He says that he never gave him a drop 
of that medicine, never prescribed, never diagnosed his 
case; he told him that this medicine had benefited others, 
it may benefit you; and he took the bottle and paid for 10 
it. Now, how are you going to receive it in one instance 
and discard it in the other? If  your Honor will give 
me a few minutes, I just lost the book, there is a case 
where this question of whether there is a diagnosis of a 
case, or whether there is a prescription of a case, or a 
treatment of a case, in cases of this kind, it is a question 
for the jury.

The Court— I will leave the case to the jury under 
proper instruction from the court.

Mr. March prays exception. 20
The Court— Note an exception.
Exception allowed— sealed accordingly.

Judge.
Mr. Cowenhoven sums up the case for the defendant.
Mr. Richman sums up the case for the State.

Ne w  Br u n s w ic k  D is t r ic t  Court .
St at e Bo ar d o f  Me d ic a e '

Examin ers ,
Plaintiff,

vs.
Hae  A. Cu rti s ,

Defendant.

Cour t ’s Ch ar ge  t o  t h e  Ju r y , by  Ho n . Fre e ma n  
Woodbr idge, District Court Judge, as follows:

Ge nt eEmEn o f  t h e  Ju ry — W e are not dealing in 
this case with remedies. W e are not dealing in this case
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with sympathies, or with questions as to how far we 
ourselves agree with doctors, or how far, if at all, we 
disagree with any statute of the State of New Jersey. 
In saying that I am not suggesting at all that we do 
disagree with the statute of the State of New Jersey 
under which we are proceeding here. W hat I am say-
ing is that we are dealing in this case with existing law, 
with a regulation of the State of New Jersey intended 
and framed for the protection of the citizens of the 

10 State at large against the practice of medicine by quacks 
and charlatans and fakers. In saying that I am speak-
ing of the general policy of the statute and not reflect-
ing, of course, upon anything the defendant may have 
said and done in this State, or here in Middlesex 
County.

W hat is the language of the statute which the Legis-
lature has laid down on this subject? It is, in effect, 
that no person except those who have received a license 
to practice medicine after an examination by a consti- 

2Q tuted body or board of medical examiners of the State 
of New Jersey shall be permitted to diagnose, treat, 
operate or prescribe for human diseases, pains and 
physical ailments until that body of men, who have 
been appointed by the State, shall have made an exami-
nation of that person and by a test of his scientific 
knowledge, or his knowledge of the human frame, or 
his knowledge of medicines and drugs, or his knowl-
edge of human diseases, or all of them, shall have been 
qualified and found qualified by the State Board of 

20 Medical Examiners to practice upon and treat the sick, 
the unfortunate and the diseased. The object of the 
statute, as you see, is to get a body of men who have 
been examined and tested to a certain degree and found 
qualified to treat human beings for those things which 
are most dreaded in their lives. Now, whatever school 
of medicine we may belong to, and however much we 
may feel that we have home remedies, or other reme-
dies, or patent medicines, as they are so-called, or other 
medicines which the doctors do not prescribe, we must
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all of us agree, I think, that the general purpose of the 
law is a good one. And the question for us to deter-
mine in this case is whether or not the defendant in this 
case violated the law of the State of New Jersey in that 
respect. It is admitted that he did not haye any license 
to practice medicine. It is admitted in the case that he 
had never subjected himself to an examination by the 
constituted medical authorities of the State of New 
Jersey, or, if that latter is not admitted, it is admitted 
any way that they had never qualified him. I may say, 10 
further, there is no testimony in the case on the subject, 
of course, as to whether or not he had ever attempted 
any such examination. It is admitted that he was not 
licensed to practice medicine, and that the Board of 
Medical Examiners constituted to preserve the health 
of the citizens of this State have never found him 
qualified.

The question to determine, therefore, in this case is, 
did he ever practice medicine within the meaning of the 
statute. Did he diagnose, treat, operate and prescribe 20 
for human diseases, pains and physical conditions? 
Everything is out of this case except two cases; one is 
the case of Doctor N afey, and one is the case of Miss 
Malouf.

The law on this subject is not very frequently found, 
but it is pretty well understood, when it has been passed 
on. The mere selling of patent medicines by one who 
does not pretend to diagnose diseases and determine 
what remedy is proper, is not a violation of the statute 
forbidding the practice of medicine by unlicensed per- gQ 
sons. A  vendor of medicines, who does not pretend to 
diagnose disease and determine which of his remedies 
is proper in a particular casé, does not violate the 
statute. Where, however, he attempts to diagnose the 
disease by examination or inquiry of the patient, and 
prescribe remedies in accordance therewith, he comes 
within the prohibition of the statute. This does not 
render liable one who, when the purchaser indicates

19 M£D
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his complaint, informs him what remedies he has for 
such complaint, and which in his opinion is the best 
remedy, leaving the purchaser to exercise his judg-
ment. Nor does the prohibition extend to one selling 
medicines, as in such a case, and merely giving the pur-
chaser gratuitous advice as to the use to be made of 
them. But our New Jersey statute does not distinguish 
between gratuitous advice and advice which is charged 
for, if medicine is practiced within its meaning. So I 

10 instruct you that we can leave out of this case all ques-
tions relating to compensation. It is immaterial in this 
case whether or not Mr. Curtis charged for what he did, 
or whether he gave it free, if he violated the statute. 
Under our statute I charge there is no question that if 
he practiced medicine within the meaning of it, he was 
guilty of the violation, even though he did not make 
any charge for it. I think our statute does not make 
any distinction in that respect, Mr. Richman.

Mr. Richman— That is correct, sir.
20 The Court— Doctor N afey comes here and tells you 

certain things, and he is corroborated by Doctor Forney. 
The reason I am leaving the question to you in both 
cases is because the defendant contradicts it. Doctor 
N afey is corroborated by Doctor Forney, that they went 
there to Mr. Curtis’ tent, and that Doctor N afey told 
him that he had a pain, and that he was troubled some-
times with vomiting, could not sleep, and so forth, and 
Mr. Curtis said to him you have ulcers of the stomach, 
or an ulcer of the stomach. Y ou  will remember the 

g0 language. I f  that statement is true, made by Doctor 
N afey and Doctor Forney, then I charge you that as a 
matter of law the defendant in this case is guilty. If, 
on the contrary, the testimony of the defendant is true, 
that he did not undertake to determine what was the 
matter with this man, Doctor N afey, but simply Doctor 
N afey came there and he said to him— whatever he said, 
you will remember the testimony— it was something 
like this: “ I have this pain, do you think I have got an
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ulcer of the stomach. I don’t know. Do you think 
I have so and so, and so and so. I don’t know. Here 
is a medicine that has helped lots of people. I do not 
know what is the matter with you. This will tone you 
up. Here is a medicine that I have for sale, it has 
helped lots of people, it may help you.” I charge you 
that if that is true, it is not a violation of the statute.

To illustrate, I do not think that anyone ever con-
sidered that their mother, or their aunt, or their grand-
mother was guilty of a violation of the statute, if  they 10 
went to her when they were a child, and said, I have 
got an awful pain, and she said, well, here are some 
remedies we have -been using in the family for years 
and years, take a teaspoon ful of it. If they went to a 
man, or to a woman, and said, I have an awful pain, 
and he made an examination and he said you have in- 
flamation of the bowels, or you have appendicitis, or 
peritonitis, and here is a remedy which I direct you to 
take, or which I advise you to take, that, you see, is 
different; that is determining the character and nature 20 
of the disease, and it is that sort of thing particularly 
the statute is directed against. These two doctors come 
here, Doctor Forney, the President of the Middlesex 
County Medical Society, and Doctor N afey, a physician 
over in Highland Park, and they tell you that Mr. Curtis 
said to Doctor Nafey, you have ulcers of the stomach 
and here is a medicine, and it is one dollar. I f  that be 
true, in whatever the language was, then I charge you 
that he is guilty.

Now, in regard to Miss Malouf, you see the distinc- 30 
tion there is also well defined too. Her testimony is not 
quite so positive as the testimony of Doctor N afey is; 
and Mr. Curtis’ testimony on that subject is not quite 
so positive either. Although his testimony comes 
nearer to a confession than it does in regard to Doctor 
Nafey, because he makes a complete denial of every-
thing that Doctor N afey and Doctor Forney said took 
place. There Miss M alouf came to him and told him,
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she says, that she had a tapeworm. He asked her for 
evidence of it. She brought him evidence of it. If 
what he says is true, and if what she says is true, he 
was not diagnosing her case. She says that he gave 
her some medicine which he said would cure her. He 
knew then from her, not through his determination and 
examination, but he knew from her that she had a tape-
worm. If he undertook to prescribe for that tapeworm, 
knowing that she had a tapeworm, then I charge you 

10 that he was guilty of violating the statute because he 
prescribed for disease. He says he did not. He says 
that he took her word, and saw the evidence that she 
had a tapeworm and said, here is a medicine, it has 
cured lots of people, it may cure you. W as that pre-
scribing? W as it tantamount to prescribing?

I hesitated as to whether or not I ought to direct a 
verdict on that subject, but I think there is question 
enough for the jury, and I think it is for you to deter-
mine in that connection whether or not that was 

20 equivalent to prescribing for her for a tapeworm. He 
.knew that she had a tapeworm, he got the evidence 
from her, not from any physical examination that he 
made, but knowing it, did he then prescribe for her? 
Or, did he just say, here is something that may cure 
you? It does not make any difference. He says he 
gave it to her gratuitously. Under our New Jersey 
statute, whatever may be the law in other states, if he 
prescribed for her, knowing that she had disease at that, 
time, then he was guilty of violating the statute, even 

80 though he did not make any charge for it.
Now, you have the whole case. I f  you find that the 

defendant has been guilty of violating this statute, that 
is, determining what the ailments of persons were, treat-
ing them, or prescribing for them, either in the case of 
Doctor Nafey, or the case of Miss Malouf, you will find 
him guilty. And the penalty prescribed by the statute is 
two hundred dollars, but you will not find the two hun-
dred dollars. You will find him guilty, and the verdict
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of guilty will carry the two hundred dollars penalty 
with it. If you find, however, from all the testimony, 
that he has not violated the statute of the State of New 
Jersey, then you will render a general verdict of not 

guilty.

I, Freeman Woodbridge, Judge of the District Court 
of the City of New Brunswick, do hereby certify that 
the foregoing is the transcript of the proceedings and 
the testimony made by the stenographer in the above- 10 
entitled cause, to be used as the state of the case on the 
hearing of said appeal.

Fre e ma n  W o o dbr idg e ,
Judge, [ e . s.]

Dated January 5, 1920.

Dist r ic t  Co ur t  oe t h e  Cit y  o e  Ne w  Br u n s w ic k .

St at e  Bo ar d o e  Me dic al  Ex a min e r s  ' 
oe Ne w  Je r s e y,

Plaintiff, 1 
vs.

Hae  A. Curt is ,
Defendant.

N O T IC E  O F  A P P E A L .

To Howard A. Reynolds, Esq., and Charles T. Cowen- 
hoven, Esq., attorneys for defendant.

Sir s— Take notice that the plaintiff hereby appeals 
to the New Jersey Supreme Court from the judgment 
of the District Court of the City of New Brunswick, 
rendered in the above-stated action on the seventeenth 
day of November, A. D. nineteen hundred and nine-
teen.

T ho ma s  F. Mc Cr a n , 
Attorney-General of New Jersey,

Attorney of Plaintiff.
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D u e  a n d  le g a l s e r v ic e  o f  th e  w ith in  n o tic e  is h ereb y  

a c k n o w le d g e d  th is  2 6 th  d a y  o f  N o v e m b e r , 1 9 1 9 .

Ho w ar d  A. Reyn olds , 
Attorney of Defendant.

Ne w  Je r sey  Su pr e me  Cour t .

10 St a t e  Bo a r d  oe Med icae  E x a min e r s  
op New  Jer se y ,

Plaintiff,
vs.

Ha e  A. Cu r t is ,
Defendant.

S P E C IF IC A T IO N .

20

30

T h e  f o l lo w in g  is a  sp e c ific a tio n  o f  th e  d e te rm in a tio n s  

o f  th e  D is t r ic t  C o u r t  w ith  w h ic h  a p p e lla n t is d issa tis-

fied  in  /point o f  l a w :

1. B e c a u s e  th e  C o u r t  o v e r r u le d  th e  f o l lo w in g  ques-

tio n  a s k e d  b y  p la in t if f  o f  W itn e s s  E r n e s t  L itt le  

o n  d ir e c t  e x a m in a t io n :

“ W h a t  d id  y o u r  a n a ly s is  s h o w  th a t  th a t  bottle  

c o n ta in e d , o r  th a t  m e d ic in e  c o n ta in e d , o f  fluid 

c o n ta in e d  ?”

A n  e x c e p t io n  w a s  a s k e d  a n d  g r a n te d  t o  th is  decision  

o f  th e  C o u r t .

2 . B e c a u s e  th e  C o u r t  a llo w e d  th e  d e fe n d a n t  o v e r  the 

o b je c t io n  o f  th e  p la in t if f  a  t r ia l  b y  ju r y .

A n  e x c e p t io n  w a s  a sk e d  a n d  g r a n te d  to  th is  r u lin g  o f 

th e  C o u r t .

3. B e c a u s e  th e  d e fe n d a n t  u n d e r  a n  a c t  e n tit le d  “ A n  

a c t  to  r e g u la te  th e  p r a c t ic e  o f  m e d ic in e  a n d  s u r g e r y , to  

lic e n s e  p h y s ic ia n s  a n d  s u r g e o n s , a n d  to  p u n ish  persons 

v io la t in g  th e  p r o v is io n s  t h e r e o f ,”  a p p r o v e d  M a y  tw en ty- 

se co n d , o n e  th o u s a n d  e ig h t  h u n d re d  a n d  n in e ty -fo u r ,



O P I N I O N . 1 5 1

a n d t h e a ct s a m e n d at o r y t h e r e of a n d s u p pl e m e nt al 

t h e r et o, w a s n o t e ntitl e d t o a t ri al b y j u r y.

4. B e c a u s e t h e d e ni al o f t h e ri g h t o f a t ri al b y j u r y i s 

n ot i n vi ol ati o n o f S e cti o n 7 o f A r ti cl e I o f t h e C o n sti -

t uti o n o f t h e S t a t e o f N e w J e r s e y, a s a m e n d e d i n 1 8 4 4.

5. B e c a u s e t h e C o u r t d e ni e d t h e m oti o n o f t h e pl ai n - 

tiif t o di r e ct a v e r di ct f o r t h e pl ai n tiff a n d a g ai n st t h e 

d ef e n d a nt.
A n e x c e pti o n w a s a s k e d a n d g r a n t e d t o t hi s d e ci si o n

of t h e C o u rt. ■ . < 1 0
6. B e c a u s e t h e C o u r t r ef u s e d t o di r e ct a v e r di ct f o r 

t h e pl ai ntiff w h e n t h e r e w e r e n o di s p ut e d q u e sti o n s o f 

f a ct t o s u b mit t o t h e j u r y.

7. B e c a u s e, u n d e r t h e e vi d e n c e, w h et h e r t h e d ef e n d -

a nt vi ol at e d t h e st at ut e af o r e s ai d w a s a q u e sti o n o f l a w 

f o r t h e C o u rt a n d n ot a q u e sti o n o f f a c t f o r t h e j u r y.

T h o m a s  F. M c C r a n ,

A tt o r n e y o f A p p ell a nt s.

2 0

N e w  Je r s e y  Su p r e m e  Co u r t .

F e b r u a r y  T e r m , 1 9 2 0.

S t a t e  Bo a r d  o e  Me d i c a e  

E x a mi n e r s  

v s.

H a e  A. Cu r t i s .

A p p e al f r o m N e w 

- B r u n s wi c k Di s t ri c t 

C o u rt.

O P I N I O N .

• I.

( Fil e d J u n e 1 4  > i 9 2 0 - )

B ef o r e J u sti c e s P a r k e r  a n d Sw a y z E.

T h o m a s F. M c C r a n, B s q.,  A tt o r n e y - G e n e r al, a n d 8 0  
G r o v e r C. Ri c h m a n, B s q.,  S e c o n d A s si s t a n t A tt o r n e y - 

G e n e r al, f o r Pl ai n tiff. ,

C h a rl e s T. C o w e n h o v e n, B s q.,  f o r r e s p o n d e nt.

P r o c e e di n g b e g u n b y w a r r a n t i n N e w B r u n s wi c k D i s -

t ri ct C o u rt f o r p r a cti c e o f m e di ci n e wit h o u t a li c e n s e i n
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v io la t io n  o f  th e  a c t  o f  1 8 9 4 , C . S .  3 3 2 9  a s  a m e n d e d  in 

1 9 1 5 ,  1 s t  S u p p . 9 4 8 . T h e  d is t r ic t  j u d g e  o n  d e m a n d  b y  

d e fe n d a n t  is s u e d  a  v e n ir e ,  a n d  th e  c a s e  w a s  t r ie d  b e fo r e  

a  j u r y  w h o  fo u n d  d e fe n d a n t  n o t  g u i l t y .  T h e  p la in t if f  

a p p e a le d .

The opinion of the court was delivered by 
Sw ay z ij , J .:

T w o  q u e s t io n s  a r e  r a is e d . ( 1 )  W a s  i t  p r o p e r  to 

10  a w a r d  a  v e n ir e  a n d  t r y  th e  c a s e  b e f o r e  a  ju r y .  ( 2 )  I f  

so , s h o u ld  a  v e r d ic t  f o r  th e  p la in t i f f  h a v e  b e e n  d ire cte d .

A s  to  th e  a w a r d  o f  th e  v e n ir e  w e  h a v e  d i f f e r in g  but 

n o t  n e c e s s a r i ly  in c o n s is te n t  d ic t a  in  t w o  c a s e s . Carter 
Bros. v . Camden District Court, 4 9  N. J. Law 600; 

Lozvrie v . State Board of Dentistry, 9 0  N. J. Law 54. 

T h e  o p in io n  o n  t h is  p o in t  in  th e  f ir s t  c a s e  w a s  co n -

f e s s e d ly  o b it e r  a n d  r e n d e r e d  a t  th e  s u g g e s t io n  o f  the 

p a r t ie s  a s  a  g u id e  to  o t h e r  s u its . T h e  o p in io n  o n  th is 

p o in t  in  th e  s e c o n d  c a s e  is  p a lp a b ly  o b ite r . T h e r e  is  a 

¿20 m a r k e d  d if f e r e n c e  b e tw e e n  t h e  t w o  c a s e s . T h e  p e n a lty  

in  th e  f ir s t  c a s e  w e n t  t o  t h e  S t a t e ,  in  th e  se c o n d  case 

to  th e  s ta te  b o a r d  o f  m e d ic a l  e x a m in e r s  f o r  th e  bene-

fit  o f  t h a t  b o a r d  a n d  in  s o m e  c a s e s  f o r  in c o rp o ra te d  

m e d ic a l s o c ie t ie s . T h e  f o r m e r  a c t  r e q u ir e d  a  sw o rn  

c o m p la in t  o f  fa c t s ,  th e  la t t e r  r e q u ir e s  o n ly  a  c o m p la in t 

b a s e d  o n  t h e  a f f ia n t ’ s in f o r m a t io n  a n d  b e lie f .  T h e  

f o r m e r  a u t h o r iz e d  p r o c e e d in g s  b e f o r e  a  ju s t ic e  o f  the 

p e a c e  in  a n y  c o u n t y ,  o r  b e f o r e  a  r e c o r d e r  in  a n y  c ity , 

th u s  in d ic a t in g  a  p r o c e e d in g  b e f o r e  a  m a g is t r a t e ;  the 

g O  la t t e r  a u t h o r iz e s  p r o c e e d in g s  o n ly  b e f o r e  a  c o u r t , a  D is -

t r ic t  C o u r t  o r  th e  C o u r t  o f  C o m m o n  P le a s .  T h e  fo rm e r  

a u t h o r iz e d  a n  a p p e a l to  t h e  n e x t  C o u r t  o f  G e n e ra l 

Q u a r t e r  S e s s io n s  o f  th e  P e a c e ,  w h e r e  a  j u r y  w o u ld  no 

d o u b t  b e  h a d ; th e  la t t e r  a u t h o r iz e s  n o  a p p e a l u n less it 

b e  a u t h o r iz e d  b y  th e  D is t r ic t  C o u r t  A c t  o r , in  th e  case 

o f  th e  C o u r t  o f  C o m m o n  P le a s ,  -by th e  P r a c t ic e  A c t  o f  

1 9 1 2 .  T h e  la t t e r  p r o v id e s  f o r  d o c k e t in g  th e  ju d g m e n t;  

th e  f o r m e r  h a s  n o  s u c h  p r o v is io n .  T h e s e  d iffe re n ce s  

a r e  im p o r ta n t  a s  t h e y  b e a r  o n  th e  q u e s t io n  w h e th e r  such
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a p ro c e e d in g  a s  th e  p re s e n t is  a  c iv i l  s u it  o r  a  s u m m a r y  

p ro ceed in g . A s  in  th e  o th e r  c a se s , n o w  g r o w in g  n u m e r -

ous, w h e re  th e  q u e s tio n  h a s  b e e n  ra is e d , th e  la n g u a g e  o f  

d iffe re n t se c tio n s  o f  th e  M e d ic a l  E x a m in e r s  A c t  is  in c o n -

g ru o u s a n d  p r o v is io n s  m a y  b e  c ite d  w h ic h  a f fo r d  a n  

a rg u m e n t f o r  e ith e r  sid e . U p o n  th e  w h o le  th e  tre n d  

o f  the d e cis io n s  h a s  b e e n  t o  h o ld  th a t  th e  p r o c e e d in g s  

are  a  c iv il  su it. T h is  w a s  h e ld  b y  th e  C o u r t  o f  E r r o r s  

and A p p e a ls  in  Brophy v . Perth Amboy, 4 4  N. J. Law 
2 1 7  an d  it  re su lte d  th a t  o n e  im p r is o n e d  in  th e  c o u n ty  10  

ja il b y  v ir tu e  o f  a n  e x e c u t io n  a g a in s t  th e  b o d y , w a s  

entitled  to  th e  b e n e fit  o f  th e  I n s o lv e n t  D e b t o r s  A c t .

T h is  w a s  fo llo w e d  b y  th e  S u p r e m e  C o u r t  in  White v . 

Neptune City, 5 6  N. J. Law 2 2 2 , h o ld in g  th a t  i t  w a s  

m ost in h a r m o n y  w it h  th e  p r o v is io n s  o f  th e  a c t  th e re  

under re v ie w , to  h o ld  th a t  th e y  a r e  to  b e  a p p lie d  to  su its  

brought in  th e  c o u r t  f o r  th e  t r ia l  o f  s m a ll c a u se s , r a th e r  

than to s u m m a r y  p r o c e e d in g s  b e f o r e  th e  ju s t ic e  o f  th e  

peace as a  m a g is tr a te . “ T h is  r e s u lt  is  fo r t i f ie d ,”  s a y s  

Justice D ix o n , “ b y  th e  c o n s id e r a tio n  th a t  th e r e b y  g r e a t e r  20 
sa fe g u a rd s  a re  th r o w n  a r o u n d  th e  p r o p e r ty  a n d  l ib e r ty  

o f  the in d iv id u a l th a n  h e  w o u ld  e n jo y  in  s u m m a r y  p r o -

ceed in gs b e fo r e  a  m a g is tr a te .”  T h e  c o u r t  w a s  d o u b tle ss  

th in k in g  o f  th e  c h a n c e  t o  b e  r e lie v e d  f r o m  im p r is o n -

m ent fo r  d eb t, fo r*  it  c ite d  Brophy v . Perth Amboy a n d  

w a s  p ro b a b ly  th in k in g  o f  th e  r ig h t  o f  t r ia l  b y  ju r y .  I t  

held  th a t th e  a p p e a l b e in g  f r o m  th e  C o u r t  f o r  th e  T r ia l  

o f  S m a ll C a u s e s  m u s t be  to  th e  C o u r t  o f  C o m m o n  P le a s ,  

as p ro v id e d  in  th e  J u s tic e s  C o u r t  A c t .  T h i s  w a s  f o l -

lo w ed  in  Board of Health v . Cat tell, 7 3  N. J. Law 5 1 6 * 0  

and Tenement House Board v . Gruber, 7 9  N. J. Law 
2 57 . W e  th in k  th a t  in  v ie w  o f  th e s e  d e c is io n s , i t  o u g h t  

to  be co n sid e re d  se ttle d  th a t, so  f a r  a s  th is  c o u r t  is  c o n -

cern ed , s u its  f o r  p e n a ltie s  u n d e r  s ta tu te s  l ik e  th e  p re se n t 

a re  c iv il  su its . T h e  r e a s o n in g  a p p lie s  w it h  a ll  th e  

g re a te r  fo r c e  sin ce  th e  p r o c e d u r e  u n d e r  th e  M e d ic a l 

E x a m in e r s  A c t  is  c o n fin e d  t o  t w o  c o u r ts , th e  D is t r ic t  

C o u r t  a n d  th e  C o m m o n  P le a s ,  w h ic h  h a v e  a lw a y s  b een  

p e c u lia r ly  c o u rts  o f  c iv il  ju r is d ic t io n .
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T h e  f a c t  th a t  th e  s u it  is  a  c iv i l  s u it  d o e s  n o t o f  itse lf 

se ttle  th e  q u e s tio n  o f  th e  r ig h t  t o  t r ia l  b y  ju r y .  T h e r e  

m a y  b e  c a s e s  w h e r e  it  w o u ld  b e  c o m p e te n t f o r  the 

L e g is la t u r e  to  p re s c r ib e  a  s u m m a r y  p r o c e e d in g  in  a  c iv il 

s u it  e v e n  w h e r e  a s  a t  c o m m o n  la w  a n d  a t  th e  tim e  o f  

th e  a d o p tio n  o f  th e  C o n s t itu t io n  o f  18 4 4 , p e n a ltie s  w e re  

r e c o v e r a b le  b y  th e  o r d in a r y  a c t io n  o f  d eb t. McGectr et 
al. v . Woodruff, 3 3  N. J. Law 2 1 3 . W e  a r e  n o t n o w  

c o n c e rn e d  w ith  th e  c o n s titu t io n a l q u e stio n . W e  h a v e  

1 0  to  d o  o n ly  w ith  th e  s ta tu te  g o v e r n in g  th e  d is tr ic t  co u rts. 

T h e  q u e s tio n  is  w h e th e r  in  a  c iv i l  su it  o f  w h ic h  ju r is -

d ic tio n  is  g iv e n  to  th e  D is t r ic t  C o u r t ,  th e r e  is  a  r ig h t  to  

t r ia l  b y  ju r y .  T h e  q u e s t io n  se e m s t o  b e  a n s w e r e d  b y  

se c tio n  1 4 9  o f  th e  a c t, C . S .  1999, w h ic h  e n a cts  th a t 

e ith e r  p a r t y  m a y  d e m a n d  a  t r ia l  b y  ju r y ,  a n d  th a t  a 

v e n ir e  sh a ll b e  issu e d . W e  n e e d  n o t  r e p e a t th e  co n -

d it io n s  u n d e r  w h ic h  i t  issu e s  s in c e  n o  s u g g e s t io n  is  m ad e 

th a t  th e y  w e r e  n o t c o m p lie d  w ith . W e  fin d  n o th in g  in 

th e  D is t r ic t  C o u r t  A c t  to  s u g g e s t  th a t  a n y  c la s s  o f  cases 

20 a re  n o t s u b je c t  to  th e  p r o v is io n s  o f  s e c t io n  14 9 . A p p a r -

e n t ly  th a t  s e c tio n  g o v e r n s  a ll  c iv i l  su its  b r o u g h t  in  the 

c o u r t  a n d  o n ly  c iv i l  s u its  w e r e  th e r e  c o g n iz a b le  u n d er 

th e  o r ig in a l a c t. O u r  re s u lt  is  th e  sa m e  a s  w a s  reach ed  

b y  th is  c o u r t  in  Harman v . State Board of Pharmacy, 
6 7  N. J. Law 1 1 7 ,  a n d  is  n o t  n e c e s s a r ily  in co n siste n t 

w it h  th e  re s u lt  in  Carter Bros. v . Camden District 
Court, s in ce  in  th a t  c a s e  th e  p r o c e e d in g s  m ig h t  w e ll be 

h e ld  to  b e  q u a s i c r im in a l in  th e ir  n a tu re . W e  re a c h  our 

r e s u lt  w ith  th e  g r e a t e r  s a t is fa c t io n  s in c e  i t  d o es  a w a y  

3 0  w ith  th e  s e r io u s  o b je c t io n  in  p o in t  o f  p o lic y  to  the 

M e d ic a l E x a m in e r s  A c t ,  in  th a t  th e  a c t  p e rm its  the 

a r r e s t  a n d  im p ris o n m e n t f o r  10 0  o r  20 0  d a y s  o f  a  de-

fe n d a n t  o n  a  c o m p la in t  n o t b y  o n e  h a v in g  k n o w le d g e  

b u t u p o n  m e re  in fo r m a t io n  a n d  b e lie f .  S u c h  a  p ro -

v is io n  w o u ld  g o  f a r  to  m a k e  it  im p o s s ib le  f o r  a  d e fe n d -

a n t w r o n g f u l ly  im p ris o n e d  t o  r e c o v e r  d a m a g e s ;  the 

p r o s e c u to r  w o u ld  n o t e v e n  b e  o b lig e d  to  s h o w  th a t his 

b e lie f  w a s  a  r e a s o n a b le  b e l i e f ; i t  w o u ld  b e  e n o u g h  that
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he h a d  r e c e iv e d  in fo r m a t io n , w h ic h  h e  b e lie v e d , n o

m atter fr o m  w h o m  it  ca m e.

If we are wrong in our view, the result would not be 
d reversal of the judgment but a dismissal of the appeal.
T h is  a p p eal w a s  ta k e n  b y  th e  o r d in a r y  n o tic e  u se d  in  

c iv il su its  in  th e  D is t r ic t  C o u r t . B u t  i f  th e  p r o c e e d in g  

is a  su m m a ry  p r o c e e d in g , n o t  g o v e r n e d  b y  th e  D is t r ic t  

C o u rt A c t ,  b u t b e fo r e  th e  ju d g e  o r  th e  c o u r t  ( i t  c a n  

m ake n o  d iffe re n c e  w h ic h  w o r d  w e  u s e )  a s  a  m a g is tr a te , 

it could  o n ly  b e r e v ie w e d  b y  c e r t io r a r i.  T h e  a p p e a l is  10 
in the n a tu re  o f  a  w r i t  o f  e r r o r . W h e n  c o u r ts  a c t  in  a  

su m m ary w a y , o r  in  a  n e w  c o u r s e  d if fe r e n t  f r o m  th e  

com m on la w , a  c e r t io r a r i,  a n d  n o t  a  w r i t  o f  e r r o r ,  is  

the p ro p er re m e d y . R e in u m  v .  W ilk in so n , G a d d is  &

Co., 88 N. J. L a w  3 8 3 ;  C ity  B a n k  o f  B a y o n n e  v .

O’Mara. 88 N. J. L a w  4 9 9 ;  G o rd o n  v .  P a n n a ci, 9 0  N .

J. Law  392.

It is u rg e d , h o w e v e r ,  th a t  th e  t r ia l  ju d g e  sh o u ld  h a v e  

directed a  v e r d ic t  f o r  th e  p la in t if f .  T h e  e v id e n c e  is  

suggestive th a t  th e  d e fe n d a n t  in  o n e  c a s e  a t  le a s t  u n d e r-  2 0  

took to d ia g n o se  a n d  p r e s c r ib e , b u t  h is  te s t im o n y  is  th a t  

he m erely so ld  m e d ic in e  a n d  a v o id e d  a n y  a tte m p t to  

make a d ia g n o s is  o r  p re sc r ib e . H e  c a m e  v e r y  c lo s e  t o  

adm itting fa c ts  su ffic ie n t to  s u s ta in  th e  c h a r g e , b u t 

whether h e  d id  a d m it  it  d e p e n d s  o n  w h a t  h e  in  f a c t  

said and w h a t  h e  in  f a c t  d id . I n  v i e w  o f  th e  so m e -

what d iffe r in g  v e r s io n s , w e  th in k  a  j u r y  q u e s tio n  w a s  

presented.

T h e  ju d g m e n t is  t h e r e fo r e  a ffirm e d  w ith  co sts .
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NEW JERSEY

Court of Errors and Appeals.
S t a t e  B o a r d  o e  M e d i c a l  E x -

a m i n e r s  o e  N e w  J e r s e y , 
Plaintiff, Appellant, 

vs.
Hal  A. Cur t is ,

Defendant, Appellee.

O n  A p p e a l  fr o m  th e  

J u d g m e n t  o f  th e  D is -

tr ic t  C o u r t  o f  th e  C i t y  

o f  N e w  B r u n s w ic k .

Brief of Plaintiff, Appellant.

The co m p la in t c h a r g e s  th a t  th e  d e fe n d a n t , d u r in g  

the months o f  A u g u s t  a n d  S e p te m b e r , A .  D . n in e te e n  

hundred an d  n in e tee n , a t  th e  C i t y  o f  N e w  B r u n s w ic k , 

in the C o u n ty  o f  M id d le s e x  a n d  S ta te  o f  N e w  J e r s e y , 

did violate se ctio n  te n  o f  a n  a c t  o f  th e  L e g is la t u r e  o f  

the State  o f  N e w  J e r s e y , e n tit le d  “ A n  a c t  to  r e g u la te  th e  

practice o f  m e d ic in e  a n d  s u r g e r y , to  lice n se  p h y s ic ia n s  

and su rgeo n s, a n d  to  p u n ish  p e rs o n s  v io la t in g  th e  p r o -

visions th e r e o f ,”  a p p r o v e d  M a y  tw e n ty -s e c o n d , o n e  

thousand e ig h t h u n d re d  a n d  n in e ty - fo u r , a n d  a s  sa id  

section 10  w a s  a m e n d e d  b y  C h a p te r  2 7 1  o f  th e  L a w s  

o f  19 15 , w h ic h  a ct w a s  a p p r o v e d  A p r i l  tw e lf th , o n e  

thousand n in e h u n d re d  a n d  fifte e n .

T h e  case  w a s  tr ie d  o n  th e  s e v e n te e n th  d a y  o f  N o v e m -

ber, A . D . n in e tee n  h u n d re d  a n d  n in e te e n , b e fo r e  th e  

D istric t C o u r t  o f  th e  C i t y  o f  N e w  B r u n s w ic k  a n d  a 

ju ry . A  ju r y  w a s  a llo w e d  o v e r  th e  p la in t if f ’s o b je c t io n .



a

T h e  j u r y  fo u n d  th e  d e fe n d a n t  n o t  g u il t y ,  a n d  a  ju d g -

m e n t w a s  e n te re d  a c c o r d in g ly ,  f r o m  w h ic h  th e  p la in tiff, 

a p p e lla n t, a p p e a ls .

T h e r e a f t e r  th e  m a tte r  w a s  a r g u e d  b e fo r e  th e  S u -

p re m e  C o u r t ,  a n d  th e re  th e  ju d g m e n t  b e lo w  w a s  a f -

firm e d , w it h  c o s ts  ( C a s e ,  p. 1 5 1 ) ,  w h e re u p o n  th is  ap-

p e a l w a s  ta k e n . T h e  n o tic e  o f  a p p e a l se ts  fo r t h  seven 

g r o u n d s  a s  c a u s e s  f o r  r e v e r s a l o f  th e  ju d g m e n t  o f  the 

S u p r e m e  C o u r t  ( C a s e ,  p . i ) ,  b u t f o r  th e  p u rp o ses  o f 

th is  a r g u m e n t  m a y  b e  b r ie f ly  s ta te d , t h u s :

I.

T h e  d e fe n d a n t  in  th is  p r o c e e d in g  w a s  n o t e n title d  to 

a  t r ia l  b y  ju r y .

II.

T h e  p r o c e e d in g  to  r e v ie w  is  b y  a p p e a l a n d  n o t by 

c e r t io r a r i.

III.

T h e  C o u r t  sh o u ld  h a v e  d ire c te d  a  v e r d ic t  fo r  the 

p la in tiff-a p p e lla n t.

A R G U M E N T .

I.

The defendant In this proceeding was not entitled 
to a trial by jury.

T h e  s ta tu te  u n d e r  w h ic h  th e  p r o c e e d in g  w a s  com -

m e n ce d  is  c h a p te r  2 7 1  o f  th e  L iaw s o f  1 9 1 5 -  Section  

10 , in  p a r t , p r o v i d e s :

“ A n y  p e rso n  h e r e a f t e r  c o m m e n c in g  o r  con-

t in u in g  th e  p r a c t ic e  o f  m e d ic in e  a n d  s u r g e r y  in 

a n y  o f  its  b ra n c h e s  in  th is  S ta te  w ith o u t  first 

h a v in g  o b ta in e d  a n d  file d  th e  lic e n s e  h e re in  pro-

v id e d  fo r ,  o r  c o n t r a r y  to  a n y  o f  th e  p r o v is io n s  o f 

th is  a c t , a n d  a n y  p e rs o n  w h o  sh a ll p r a c t ic e  m edi-

c in e  o r  s u r g e r y  u n d e r  a  fa ls e  o r  a ss u m e d  name,
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o r  w h o  sh a ll fa ls e ly  im p e r s o n a te  a n o th e r  p r a c t i-

t io n e r  o f  a  lik e  o r  d if fe r e n t  n a m e , o r  w h o  sh a ll 

b u y , se ll o r  fr a u d u le n t ly  o b ta in  a n y  d ip lo m a  a s  a  

d o c to r  o f  m e d ic in e , o r  a n y  m e d ic a l lice n se , r e c o r d  

o r  r e g is tr a t io n , o r  w h o  s h a ll v io la te  a n y  o f  th e  

p ro v is io n s  o f  th is  a c t, sh a ll b e  lia b le  to  a  p e n a lty  

o f  t w o  h u n d r e d  d o lla r s , w h ic h  p e n a lty  sh a ll be  

su ed  f o r  a n d  r e c o v e r e d  b y  a n d  in  th e  n a m e  o f  

th e  S ta te  B o a r d  o f  M e d ic a l E x a m in e r s  o f  N e w  

J e rse y . Every District Court in any city or judi-
cial district in any county, and every Court of 
Common Pleas in any county is hereby em-
powered, upon the filing of a complaint in writ-
ing, duly verified, which said verification when 
made by any number of the said State Board of 
Medical Examiners of New Jersey, or by any 
member of any incorporated medical society of 
this State or of any county of this State, may be 
made upon information and belief, th a t  a n y  p e r -

son h a s  v io la te d  a n y  p r o v is io n  o f  th is  a c t  to  issu e  

p ro cess a t  th e  s u it  o f  th e  S t a t e  B o a r d  o f  M e d ic a l 

E x a m in e r s  o f  N e w  J e r s e y  a s  p la in t i f f ;  such pro-
cess shall be either in the nature of a summons 
or warrant, w h ic h  w a r r a n t  m a y  issu e  w ith o u t  

an y o r d e r  o f  th e  C o u r t  o r  ju d g e  f ir s t  b e in g  o b -

ta in ed  a g a in s t  th e  p e r s o n  o r  p e rs o n s  so  c h a r g e d , 

w h ich  p ro c e ss , w h e n  in  th e  n a tu r e  o f  a  w a r r a n t ,  

sh all b e  re tu r n a b le  fo r t h w it h ,  a n d  w h e n  in  th e  

n a tu re  o f  a  su m m o n s  s h a ll b e  re tu r n a b le  in  n o t 

less th a n  f iv e  n o r  m o r e  th a n  fif te e n  e n t ir e  d a y s ; 

such p ro c e s s  sh a ll s ta te  w h a t  p r o v is io n  o f  th e  la w  

is a lle g e d  to  h a v e  b e en  v io la te d  b y  th e  d e fe n d a n t  

o r  d e fe n d a n ts , a n d  o n  th e  r e tu r n  o f  su c h  p ro c e ss , 

o r  a t  a n y  tim e  t o  w h ic h  th e  t r ia l  sh a ll b e  a d -

jo u rn e d , the said Court shall proceed in a sum-
mary manner to hear testimony and to determine 
and give judgments in the matter without the fil-
ing of any pleadings for the plaintiff for the
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recovery of such penalty, with costs, or for the 
defendant, a n d  th e  s a id  C o u r t  s h a ll, i f  ju d g m e n t 

b e  re n d e re d  f o r  th e  p la in t if f ,  c a u s e  a n y  su ch  de-

fe n d a n t, w h o  m a y  r e fu s e  o r  n e g le c t  t o  fo r th w ith  

p a y  th e  a m o u n t o f  th e  ju d g m e n t  re n d e re d  a g a in s t 

h im , a n d  a ll  th e  c o s ts  a n d  c h a r g e s  in c id e n t  th e re -

to , to  b e  c o m m itte d  to  th e  c o u n ty  ja i l  f o r  a n y  

p e r io d  n o t  e x c e e d in g  o n e  h u n d r e d  d a y s .”  *  *  * 

T h e  s ta tu te , it  is  to  b e  n o te d , u se s  th e  te r m  “ su m m a ry  

m a n n e r ,”  a n d  it  is  th e r e fo r e  p e rtin e n t h e re  to  a sc e rta in  

th e  m e a n in g  t h e r e o f .  •

Black’s Law Dictionary { 2 d Edition), p. 1 1 2 2 ,  de- 

tin es th e  te rm  “ s u m m a r y ”  to  be

“ Immediate; peremptory; off-hand; without 
a jury; provisional; statutory.”

Bouvier’s Law Dictionary, p. 3182, defines 
“ summary proceeding”—

“ A form of trial in which the ancient, estab-
lished course of legal proceedings is disregarded, 
especially in the matter of trial by jury, and, in 
the case of the heavier crimes, presentment by a 
grand jury.”

3 7  Cyc., p. 5 2 8 :

“ P r o c e e d in g s  h a v e  b e en  c la s s if ie d  a s  re g u la r  

o r  s u m m a r y . W h e n  a  c o u r t  a c ts  o r  p r o fe s s e s  to 

a c t  u p o n  c o m m o n  la w  p r in c ip le s , i t s  p ro c e e d in g s  

a r e  c a lle d  r e g u la r , a n d  n o t  s u m m a r y , h o w e v e r  

e x p e d it io u s ly  i t  m a y  a c t ;  b u t  w h e n  a  c o u r t  o f  

c o m m o n  la w  ju r is d ic t io n  is  b y  s o m e  la w  a u th o r-

iz e d  t o  a c t  d if fe r e n t  f r o m  th e  c o m m o n  la w  m ode 

it  is  c a lle d  a  s u m m a r y  p r o c e e d in g , a  su m m a ry  

p r o c e e d in g  b e in g  d e fin e d  t o  b e  a  fo r m  o f  tria l 

in  w h ic h  th e  a n c ie n t, e s ta b lis h e d  c o u rs e  o f  a 

le g a l p r o c e e d in g  is  d is r e g a r d e d , e s p e c ia lly  in  the 

m a tte r  o f  t r ia l  b y  ju r y ,  a n d  in  th e  c a se  o f  the 

h e a v ie r  c r im e s , p re s e n tm e n t b y  a  g r a n d  ju ry . 

Summary proceedings are not, however, as 
might he inferred from this definition, ex-
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chtsively criminal in their nature but are more 
often available to enforce civil rights 

37 cyc -> P- 530:
“ P r o c e d u r e  in  s u m m a r y  p r o c e e d in g s  is  g o v -

e rn ed  b y  th e  p r o v is io n s  o f  th e  s ta tu te  o r  

s ta tu te s  u n d e r  w h ic h  th e  p r o c e e d in g s  a r e  in-

stitu te d , a n d  su c h  p r o v is io n s  m u s t  b e  s tr ic t ly  

co m p lie d  w ith  a n d  fo llo w e d . D e f e n d a n t  m u s t  be 

n o tifie d  o r  su m m o n e d  to  a p p e a r , a n d  m u s t  be 

a p p rise d  o f  th e  n a tu r e  a n d  p u r p o s e  o f  th e  p r o -

c e e d in g  e ith e r  b y  n o tic e  o r  m o tio n , o r  c o m p la in t  

o r  a ff id a v it , w h ic h  m u s t  s h o w  a ll  th e  fa c t s  

n e c e s s a ry  to  s u p p o r t  th e  p r o c e e d in g . F o r m a l  

p le a d in g  is  n o t, h o w e v e r ,  u s u a lly  n e c e s s a r y  in  

s u m m a ry  p r o c e e d in g s , a n d  u n le s s  th e  s ta tu te  

o th e r w is e  p r o v id e s , a ll  d e fe n s e s  e x c e p t  th e  s ta t-

u te  lim ita t io n s  s e t  o f f ,  o r  m a tte r s  in  a b a te m e n t 

m a y  b e  g iv e n  in  e v id e n c e  w ith o u t  a  p le a .”

In  Phillips v , Phillips, 8  N. J. L. 15 0 , th e  C o u r t ,  

addressing it s e lf  to  th e  m e a n in g  o f  th e  te r m  “ su m -

m ary”  a t p a g e  1 5 2 , s a id :

“ T h e  m e a n in g  o f  th is  te r m  summary is  su ch  

p ro c e e d in g s  a s  a r e  n o t  a c c o r d in g  to  th e  c o u rs e  

o f  th e  c o m m o n  la w , 4  Bl. Com. 280, o r , in  o th e r  

w o rd s , p r o c e e d in g s  m a y  b e c a lle d  r e g u la r  o f  

su m m a ry . W h e r e v e r  a  c o u r t  a c ts  o r  p r o fe s s é s  

to  a c t u p o n  c o m m o n  la w  p r in c ip le s  its  p r o c e e d -

in g s  a t e  c a lle d  regular, a n d  n o t  s u m m a r y , h o w -

e v e r  e x p e d it io u s  th e y  m a y  a c t. B u t  w h e r e  a  

c o u rt o f  a n c ie n t c o m m o n  la w  ju r is d ic t io n  is by 
sonie law. authorized to act different from the 
common law mode, it is called a summary pro-
ceeding”  ( I t a l ic s  o u r s .)

In  State v . Zeigler, 3 2  N. / . L. ( 3  Vr.) 2 6 2 , th e  

C ou rt, sp e a k in g  w ith  r e fe r e n c e  t o  s u m m a r y  p ro c e e d -

ings, a t p a g e s  2 6 7  a n d  2 6 8 , s a y s  :

“ S u c h  s u m m a r y  p r o c e e d in g s  w e r e  u n k n o w n  

to  th e  c o m m o n  la w , a n d  d e p e n d  e n t ir e ly  o n  th e
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s ta tu te s  a u t h o r iz in g  th e m , w h ic h  m u s t  be  s tr ic t ly  

p u rs u e d . 4  Black. Com. 2 8 0 ; 1 Burn. Jits. 3 3 0 ; 

The People v . Phillips, 1 Park. Cr. R. 9 6  ; More- 
wood v. Hollister, 2  Seld. 3 0 9 .”

T h e  q u e s tio n  h e re  r a is e d — th e  r ig h t  o f  a  t r ia l  b y  

j u r y  in  s u m m a r y  p r o c e e d in g s — is n o t  n e w  in  th is  S ta te . 

O u r  C o u r t s  h a v e  d is c u s s e d  a n d  p a sse d  u p o n  it  in  a  n u m -

b e r  o f  c a se s  w h e r e  p e n a ltie s  h a v e  b e en  s o u g h t  u n d er 

o r d in a n c e s  a n d  s ta tu te s  in  v a r ie d  fo r m . A  su b s ta n tia l 

r e v ie w  o f  th e  m o s t  im p o r ta n t  o f  th e s e  c a se s  w h e re in  

o u r  C o u r t s  h a v e  b o th  a llo w e d  a n d  d e n ie d  a  t r ia l  b y  ju r y  

in  su c h  p r o c e e d in g s  is  h e re  g iv e n .

(A). Ca se s  i n  w h ic h  T ria i, by  Ju ry  De n ie d .

1 8 3 7 — Johnson v . Barclay, 1 6  N. J. L. 1.

T h is  c a se  w a s  o n  in fo r m a t io n  b r o u g h t  f o r  th e  re -

c o v e r y  o f  a  p e n a lty  f o r  p r o fa n e  s w e a r in g . T h e  in fo r m -

a t io n  w a s  u n d e r  o a th  m a d e  b e fo r e  a  ju s t ic e  o f  th e 

p e a ce . T h e  ju s t ic e  issu e d  h is  p re c e p t to  a  c o n sta b le , re -

c it in g  th e  c o m p la in t  a n d  o a th  o f  th e  in fo r m a n t  a u d  

c o m m a n d in g  th e  c o n s ta b le  to  c a u s e  th e  s a id  J o h n so n  

to  a p p e a r  b e fo r e  h im  o n  a  c e r ta in  d a y . T h e  a c cu se d  

a p p e a re d  b e fo r e  th e  ju s t ic e ,  a n d  th e  in fo r m a n t  filed  a  

s ta te  o f  d e m a n d . T h e  s a id  J o h n s o n  d e m a n d e d  a  ju r y .  

T h is  th e  ju s t ic e  d e n ie d  a n d  p r o c e e d e d  t o  h e a r  th e  m a tte r  

a n d  c o n v ic te d  th e  d e fe n d a n t . T h e  c a se  w a s  th e n  ta k e n  

to  th e  S u p r e m e  C o u r t  o n  c e r t io r a r i.  T h e  C o u r t ,  a t 

p a g e  6 , in  d is c u s s in g  th e  d e fe n d a n t ’ s r ig h t  to  t r ia l  b y  

j u r y ,  s a id :

“ 7 th . O b je c t io n — T h e  ju s t ic e  r e fu s e d  a  tr ia l 

b y  ju r y .

“ I n  d o in g  so  th e  ju s t ic e  w a s  r ig h t .  C p n v ic -  

t io n s  b e fo r e  a  ju s t ic e  w e r e  in  p r a c t ic e  in  th is  

S ta te  lo n g  b e fo r e  th e  C o n s t it u t io n  w a s  fo rm e d . 

l3y  th e  tw e n ty -s e c o n d  a r t ic le  o f  th a t  in s tru m e n t 

. th e  tr ia l  b y  j u r y  w a s  to  ‘ re m a in  c o n fir m e d ’ a s  a 

p a r t  o f  th e  la w  o f  th is  ( t h e n )  c o lo n y ;  b u t  i t  w a s  

n o t  in tr o d u c e d  a s  a  new m o d e  o f  t r ia l  in  all
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cases. I t  w a s  a d o p te d , o r , r a th e r , c o n tin u e d , a s  

it  w a s  th e n  u se d  in  E n g la n d  a n d  in  th is  c o lo n y , 

a n d  w a s  n o t a t  th a t  t im e , e ith e r  th e r e  o r  h e re , 

re so rte d  to  in  c a se s  o f  s u m m a r y  p r o c e e d in g s  a n d  

c o n v ic tio n s  f o r  p e t ty  o ffe n s e s .”

1868— M cG ea r  v . W o o d r u ff , 3 3  N. J. L. 2 1 3  ( 4  Vr.).
S u it  w a s  b r o u g h t  to  r e c o v e r  a  p e n a lty  f o r  th e  v io la -

tion  o f  an  o rd in a n c e  o f  th e  c ity  o f  B r id g e to n . T h e  

10th se ctio n  o f  th e  a c t  in c o r p o r a t in g  th e  c it y  g iv e s  th e  

m a yo r o r  a n y  ju s t ic e  o f  th e  p ea ce  o f  th e  c ity , a s  a  m a g is -

trate, c o g n iz a n c e  to  t r y  c o m p la in ts  f o r  v io la t io n s  o f  th e  

o rd in an ces o f  th e  c ity . T h e  a c t io n  u n d e r  th e  c it y  

ch arter is  b y  a n  a c t io n  o f  d eb t. T h e  d e fe n d a n t  d e -

m anded a  tr ia l  b y  ju r y ,  a n d  th is  w a s  r e fu s e d  a n d  th e  

m a y o r  p ro c e e d e d  to  t r y  th e  c o m p la in t  w ith o u t  a  ju r y .  

T h e  C o u r t  h e ld  in  th is  h e  w a s  r ig h t ,  a n d  a t  p a g e  2 1 6  

sa y s:

“ T h e  la n g u a g e  o f  th e  se v e n th  se c tio n  o f  a r t ic le  

first, o f  th e  C o n s t itu t io n  o f  18 4 4 , th a t  ‘ th e  r ig h t  

o f  a  t r ia l  b y  j u r y  sh a ll r e m a in  in v io la t e , ’ is  n o t 

s u b s ta n t ia l ly  d if fe r e n t  fr o m  th a t  o f  th e  tw e n ty -  

se co n d  a r t ic le  o f  th e  C o n s t itu t io n  o f  1 7 7 6 , ‘th a t  

th e  in e s tim a b le  r ig h t  o f  t r ia l  b y  j u r y  sh a ll re m a in  

co n firm e d  a s  p a r t  o f  th e  la w  o f  th is  c o lo n y , w it h -

o u t re p e a l f o r e v e r . ’ B y  th a t  se c tio n  it  w a s  n o t 

in te n d e d  t o  in tr o d u c e  t r ia l  b y  j u r y  in  c a se s  w h e re  

it d id  n o t  e x is t  b e fo r e ,  b u t m e r e ly  t o  p r e s e r v e  it 

in v io la t e  in  c a se s  w h e r e  it  e x is te d  a t  th e  tim e  o f  

th e  a d o p tio n  o f  th e  C o n s titu t io n . P r io r  t o  th e  

a d o p tio n  o f  th e  c o n s t itu t io n  o f  1 7 7 6 , c o n v ic t io n s  

b e fo r e  m a g is tr a te s  f o r  p e tty  c r im in a l o ffe n c e s  

a n d  v io la t io n s  o f  p o lic e  r e g u la t io n s  w e r e  o f  f r e -

q u e n t o c c u r r e n c e , a n d  w e r e  r e c o g n iz e d  a s  p a r t  

o f  th e  la w s  o f  E n g la n d . S ifiC e th e  a d o p tio n  o f  

th a t C o n s t itu t io n , a n d  p r io r  to  th e  a d o p tio n  o f  

th e  C o n s t it u t io n  o f  18 4 4 , th a t  p r a c t ic e  w a s  p u r -

su e d  in  th is  S ta te  w ith o u t  o b je c t io n . I t  w a s  

n o t in te n d e d  b y  th e  s e v e n th  se c tio n  o f  th e  firs t
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a c t  o f  th e  C o n s t it u t io n  o f  18 4 4  to  in tr o d u c e  tria l 

b y  j u r y  in  th e se  c a se s  w h e r e  b y  la w  a n d  b y  lo n g  

p r a c t ic e  th e  r ig h t  d id  n o t p r e v io u s ly  e x is t .”
A n d  a g a in , a t  p a g e  2 1 7 :

“ In d e e d , e x t e n s iv e  a n d  s u m m a r y  p o lic e  p o w e rs  

a r e  c o n s ta n t ly  e x e r c is e d  in a ll th e  S ta te s  o f  the 

U n io n  f o r  th e  re p r e s s io n  o f  b r e a c h e s  o f  th e  peace 

a n d  p e tty  o ffe n c e s , a n d  th e s e  s ta tu te s  a re  n o t sup-

p o se d  to  c o n flic t  w it h  th e  C o n s t itu t io n a l p ro -

v is io n s  s e c u r in g  to  th e  c it iz e n  a  t r ia l  b y  j u r y . ”

18 7 2 '— E d w a rd s  e t al. v . E llio t t ,  3 6  N . J , L .  4 4 9  ( 7  
V r .) .

In  th is  c a se  th e  C o u r t  h a d  u n d e r  c o n s id e r a tio n  the 

F e d e r a l  s ta tu te  f o r  th e  c o lle c tio n  o f  d e m a n d s  a g a in s t 

sh ip s, s te a m b o a ts  a n d  o th e r  v e s s e ls , a n d  o n e  o f  th e  ob -

je c t io n s  r a is e d  w a s  th a t  i t  v io la te d  th e  r ig h t  o f  a  tr ia l b y  

j u r y  g iv e n  b y  th e  C o n s t itu t io n  o f  th e  S ta te  o f  N e w  J e r-

s e y . T h e  C o u r t ,  a t  p a g e  4 5 6 , s a i d :

“ O u r  c o lo n ia l C o n s t itu t io n  o f  J u ly  2 d , 17 7 6 , 

se c tio n  2 2 , o r d a in e d  th a t  ‘th e  in e s tim a b le  r ig h t 

o f  t r ia l  b y  j u r y  sh a ll re m a in  ..confirmed* a s  a  p art 

o f  th e  la w  o f  th is  c o lo n y , w ith o u t  a p p e a l, fo r -
e v e r /

“ Y e t ,  in  17 9 8 , a n  a tta c h m e n t la w  a g a in s t  a b -

s c o n d in g  a n d  a b se n t d e b to rs  w a s  p a sse d , w h ich  

h a s  th e  v e r y  fe a tu r e s  w h ic h  a r e  m o s t  o b n o x io u s  

to  th e  c h a r g e s  m a d e  a g a in s t  th is  la w , a n d  it  still 

s ta n d s  u p o n  o u r  s ta tu te  b o o k , e n fo r c e d  d a ily  in 

o u r  c o u r ts  w ith o u t  a  q u e stio n  a s  to  its  c o n stitu -
t io n a lity .

“ T h e  g o o d s  o f  a  d e fe n d a n t , u p o n  a ffid a v it  o f  

in d e b te d n e ss , & c ., a r e  se ize d , n o t ic e  is  a d v e r t is e d ; 

i f  h e  fa i l  to  a p p e a r , h is  p r o p e r ty  is  so ld  b y  

a u d ito r s  a n d  d is tr ib u te d  a m o n g  th e  a p p ly in g  

c r e d ito r s . T h e  d e fe n d a n t  m a y  th u s  b e d e p riv ed  

o f  h is  p r o p e r ty  w ith o u t  a  tr ia l  b y  ju r y .  W h o  

d o u b ts  th e  le g a l i t y  o f  th is  p r o c e e d in g ?  I f  the 

d e fe n d a n t  a p p e a r , t h e  s ta tu te  r e g u la te s  the
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m e th o d  a n d  th e  m a n n e r  o f  d is c h a r g in g  h is  p e r -

so n a l p r o p e r ty  fr o m  th e  lie n  o f  th e  a t ta c h m e n t .”  

A n d  a g a in , a t  p a g e  4 5 8 :

“ T h is  a c t  o f  1 8 5 7 , g iv in g  a  lie n  o n  v e ss e ls , in -

tro d u ce s  n o  n e w  o r  a r b it r a r y  r e m e d y , b u t u se s  

such  a s  is w e ll-k n o w n  a n d  u se d  in  o u r  la w  in  

s im ila r  ca se s, a n d  th e  r ig h t  o f  t r ia l  b y  j u r y  u n d e r  

its p ro c e e d in g s  r e m a in s  in v io la te . T h is  c o n c lu -

sio n  a p p e a rs  to  b e  c le a r ly  w ith in  th e  c o n s tr u c tio n  

w h ich  h a s  b e en  g iv e n  t o  th e  se c tio n s  o f  th e  

C o n s titu tio n  o f  th e  U n it e d  S ta te s , a n d  th e  C o n -

stitu tio n s  o f  o th e r  S ta te s , a n d  m a n y  s ta tu te s  o f  

lik e  im p o r t .”

1874— H o w e  v . T rea su rer o f  P la in fie ld . 3 7  N . J. L .  

145 (8 Vr.).
T h e  c e rtio ra r i b r in g s  u p  th e  ju d g m e n t  a n d  p r o c e e d -

ings o f  the C i t y  J u d g e  o f  P la in fie d  in  a  m a tte r  o f  c o m -

plaint m a d e  a g a in s t  th e  d e fe n d a n t  f o r  v io la t io n  o f  th e  

ordinances o f  th e  c ity . B y  th e  c h a r te r  o f  P la in fie ld  

pow er is g iv e n  to  th e  c o m m o n  c o u n c il t o  p r e s c r ib e  b y  

ordinance fines a n d  p e n a ltie s  f o r  th e  v io la t io n  o f  a n y  o f  

its ord in an ces, w ith  th e  p r o v is o  th a t  th e  a m o u n t o f  fine 

shall in no  c a se  e x c e e d  $ 1 0 0  o r  th e  te r m  o f  im p r is o n -

ment tw e n ty  d a y s , p r e s e r v in g  th e  r ig h t  o f  t r ia l  b y  ju r y  

if  dem anded b y  th e  d e fe n d a n t  in  a ll c a se s , w h e r e  th e  

punishm ent p re s c r ib e d  m a y  b e  im p ris o n m e n t o r  th e  

am ount o f  fine e x c e e d  $20. T h e  s u it  in v o lv e d  o n e p e n -

a lty  o f  $20 a n d  th e  d e fe n d a n t  c la im e d  th e  r ig h t  o f  tr ia l 

by ju r y , w h ich  w a s  r e fu s e d , a n d  th is  w a s  a lle g e d  f o r  

error. T h e  C o u r t , a t  p a g e  1 4 8 :

“ W h a t ,  th e n , w a s  th is  r ig h t  th u s  c h e r is h e d  a n d  

th u s p e r p e tu a te d ?  W e  in q u ire  n o t n o w  a f t e r  th e  

m o d e  in w h ic h  su ch  tr ia l  w a s  c o n d u c te d . O u r  

b u sin ess a t  p re se n t is t o  a s c e r ta in  h o w  f a r  th e  

r ig h t  to  a  tr ia l  b y  j u r y  e x te n d e d — to  w h ic h  c o n -

tr o v e r s ie s  it w a s  a p p lica b le . I t  w a s  a  r ig h t — th e  

t it le  to  w h ic h  w a s  fo u n d e d  u p o n  u s a g e — a n d  its

2 Cent
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m e a s u r e  is  t h e r e fo r e  t o  b e  s o u g h t  in  th e  u sa g e  

w h ic h  p r e v a ile d  a t th e  tim e  w h e n  it  w a s  a sse rte d . 

B u t  n e v e r  in  E n g la n d  w a s  th e re  a n y  u s a g e , and, 

c o n s e q u e n tly , w a s  th e r e  a n y  r ig h t  in  th e  su b je ct 

th a t  e v e r y  l i t ig a te d  q u e s tio n  o f  fa c t  sh o u ld  be 

su b m itte d  t o  a  ju r y .  In  a ll th a t  la r g e  c la s s  o f  

c a se s  w h ic h  a r e  c o g n iz a b le  in  c o u r ts  o f  e q u ity , 

th e re  n e v e r  w a s  a n y  r ig h t  o f  t r ia l  b y  ju r y ,  n o r 

d id  th e  r ig h t  e x te n d  t o  m a n y  o th e r  c iv il  a n d  crim -

in a l p r o c e e d in g s . S u m m a r y  c o n v ic t io n s  fo r  

p e t ty  o ffe n c e s  a g a in s t  s ta tu te s  w e r e  a lw a y s  su s-

ta in e d , a n d  th e y  w e r e  n e v e r  s u ffe r e d  t o  b e  in 

c o n flic t  w ith  th e  co m m o n  la w  r ig h t  t o  a  tr ia l  b y  

j u r y . ”

18 7 8 — S p a rk s  v  S to k e s ,  4 0  N . J. L .  4 8 7  ( 1 1  V r .) .

T h is  c e r t io r a r i  b r in g s  u p  a  c e r ta in  ju d g m e n t  in  fa v o r  

o f  th e  T r e a s u r e r  o f  M i l lv i l le  a g a in s t  o n e  S p a r k s , fo r  

th e  a m o u n t o f  th e  p e n a lty  o f  $ 20  d u e  f o r  th e  v io la tio n  

o f  a n  o rd in a n c e  o f  th e  C i t y  o f  M illv il le .  T h e  o rd in a n ce  

p r o v id e d  “ su ch  p e rso n  o r  p e rso n s , o n  c o n v ic t io n  th e r e o f 

b e fo r e  th e  m a y o r  o r  a n y  ju s t ic e  o f  th e  p e a ce , sh a ll fo r -

fe it  a n d  p a y  f o r  e v e r y  su ch  o ffe n c e  th e  sum ' o f  $20, 

w ith  c o sts  o f  su it, r e c o v e r a b le  in  a n  a c t io n  o f  d e b t in 

th e  n a m e  o f  th e  t r e a s u r e r  o f  th e  sa id  c i t y .”  T h e  d e-

fe n d a n t  d e m a n d e d  a  t r ia l  b y  ju r y ,  a n d  th e  ju s t ic e  re-

fu s e d . T h e  C o u r t ,  a t  p a g e  4 9 2 , s a y s :

“ T h e  ju s t ic e  a c te d  p r o p e r ly  in  r e fu s in g  to  

a l lo w  a  ju r y .  T h a t  in  th is  t r ia l  th e  m a g is tra te  

d id  n o t s it  a s  ju s t ic e  o f  th e  p e a ce , b u t a s  a  m a g is -

tr a te  o f  th e  c ity  a d ju d ic a t in g  c o m p la in ts  f o r  v io -

la tio n s  o f  c i t y  o r d in a n c e s , a n d  a ls o  th a t  th e  de-

fe n d a n t  w a s  n o t e n tit le d  t o  a  j u r y  tr ia l ,  is th e 

re s u lt  o f  th e  r u l in g  in  M cG e a r  v .  W o o d ru ff, 4 

V ro o m  2 1 3 .”

18 8 3 — S h iv e r s  v . N ew to n ,  4 5  N . J. L .  4 6 9  ( 1 6  V r .) .

T h i s  w r i t  b r in g s  u p  th e  r e c o r d  o f  c o n v ic t io n  and 

ju d g m e n t  in  p r o c e e d in g s  h a d  b e fo r e  a  ju s t ic e  o f  the
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peace u n d e r  th e  p r o v is io n s  o f  a n  a c t  ( Pamphlet Laws, 
1882, p. 9 7 )  e n tit le d  “ A n  a c t  to  p r e v e n t  th e  a d u lte r a t io n  

and to  r e g u la te  th e  sa le  o f  m ilk .”  T h e  a c t  p r o v id e s  th a t  

the p ro v is io n s  t h e r e o f  m a y  b e  e n fo r c e d  b e fo r e  a n y  ju s -

tice o f  th e  p e a ce  o r  r e c o r d e r  in  a n y  c o u n ty  w h e r e  th e  

offense is c o m m itte d . A  t r ia l  b y  j u r y  w a s  d e n ie d  a n d  

the C o u r t  s p e a k in g  w it h  r e fe r e n c e  th e re to , o n  p a g e  4 7 6 , 

sa id :
“ T h e  la s t  o f  th e  c o n s t itu t io n a l o b je c t io n s  to  th e  

a ct is th a t  it  m a k e s  n o  p r o v is io n  f o r  a  t r ia l  b y  

ju r y .  T h e  la w  h a s  so  fr e q u e n t ly  b e e n  s ta te d  to  

th e  e ffe c t  th a t  th e  e n fo r c e m e n t  o f  r e g u la t io n s  o f  

th e k in d  in c lu d e d  w ith in  th e  s ta tu te  b y  s u m m a r y  

p ro c e e d in g s  b e fo r e  a  m a g is tr a te  a lo n e  w a s  n o t 

w ith in  th e  c o n s titu t io n a l g u a r a n t y  o f  t r ia l  b y  

ju r y  th a t  I  th in k  fu r th e r  r e m a r k  w o u ld  be 

p ro fitle ss .”

i88y:—Carter Brothers v . The Camden District Court, 
49 N. J. L. 600 ( 2 0  Vr.).

T h e  a ctio n  w a s  c o m m e n c e d  in  th e  C a m d e n  D is tr ic t  

C o u rt b y  W ill ia m  K .  N e w to n , S ta te  D a ir y  C o m m is -

sioner, to  r e c o v e r  a  p e n a lty  o f  th e  d e fe n d a n ts  fo r  a l-

leged  v io la tio n  o f  th e  p r o v is io n s  o f  a n  a c t  e n tit le d  “ A n  

act to  p re v e n t d e ce p tio n  in  th e  sa le  o f  o le o m a r g a r in e , 

etc.”  U p o n  th e  re tu r n  d a y  th e  d e fe n d a n ts  a p p e a re d  

and d em an d ed  a  t r ia l  b y  ju r y .  T h is  w a s  r e fu s e d . 

W h ere u p o n  th e  d e fe n d a n ts  su e d  o u t  a  w r i t  o f  c e r t io r a r i. 

T h e  act ( P .  L .  18 8 6 , C h a p te r  8 4, S e c t io n  1 0 )  p r o v id e s :  

“ 10. A n d  b e it  e n a cte d , That every district 
court in any city, and every justice of the peace 
in any county, and any recorder in any city is  

h e re b y  e m p o w e re d  o n  o a th  o r  a ff irm a tio n  m a d e  

a c c o r d in g  to  la w  th a t  a n y  p e rso n  o r  p e rs o n s  h a s  

o r  h a v e  v io la te d  a n y  p r o v is io n  o f  th is  act,, to  

issu e  p ro c e ss  a t  th e  s u it  o f  th e  c o m m is s io n e r  

h e r e a fte r  n a m e d  as p la in t if f  f o r  th e  u se  o f  th e  

S ta te  o f  N e w  J e r s e y , e ith e r  in  th e  m a n n e r  o f  a  

s u m m o n s . o r  w a r r a n t ,  a g a in s t  th e  p e rso n  o r
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p e rso n s  so  c h a r g e d , w h ic h  p ro c e ss  s h a ll, w h e n  in 

th e  n a tu r e  o f  a  w a r r a n t ,  b e  re tu rn a b le  fo r th -

w ith , a n d  w h e n  in  th e  n a tu r e  o f  a  su m m o n s 

sh a ll be re tu rn a b le  in  n o t le ss  th a n  o n e  n o r  m o re  

th a n  te n  e n tire  d a y 's ; su ch  p ro c e ss  sh a ll sta te  

w h a t  p r o v is io n  o f  th e  la w  is  a lle g e d  t o  h a v e  

b een  v io la te d  b y  th e  d e fe n d a n t  o r  d e fe n d a n ts ;  

a n d  o n  th e  re tu rn  o f  su ch  p ro c e ss , o r  a t  a n y  tim e 

to  w h ic h  th e  t r ia l  sh a ll h a v e  b e e n  a d jo u r n e d , the 

sa id  c o u rt, ju s t ic e  o f  th e  p e a ce , o r  r e c o r d e r , sh all 

p ro c e e d  to  h e a r  te s t im o n y  a n d  to  d e te rm in e  and 

g iv e  ju d g m e n t  in  th e  m a tte r , w ith o u t  th e  filin g  

o f  a n y  p le a d in g s , f o r  th e  p la in t if f ,  f o r  th e  re-

c o v e r y  o f  su ch  p e n a lty , w it h  co sts , o r  fo r  the 

d e fe n d a n t ;  a n d  th e  sa id  c o u r t , ju s t ic e  o f  the 

p e a c e  o r  r e c o r d e r  sh a ll, i f  ju d g m e n t  b e  ren d ered  

fo r  th e  p la in tiff , f o r t h w it h  issu e  e x e c u tio n  a g a in s t 

th e  g o o d s  a n d  c h a tte ls  a n d  p e rso n  o f  th e  d e fe n d -

a n t o r  d e fe n d a n ts ;  a n d  th e  sa id  c o u r t, ju s tic e  

o f  th e  p e a c e  o r  r e c o r d e r  is fu r t h e r  e m p o w e re d  

to  c a u se  a n y  su ch  d e fe n d a n t  w h o  m a y  r e fu s e  or 

n e g le c t  to  p a y  th e  a m o u n t o f  th e  ju d g m e n t  ren-

d e re d  a g a in s t  h im , a n d  a ll th e  co sts  a n d  c h a rg e s  

in c id e n t th e re to , u n le ss  a n  a p p e a l is  g r a n te d , to 

be c o m m itte d  to  th e  c o u n ty  ja i l  f o r  a n y  p erio d  

n o t e x c e e d in g  n in e ty  d a y s .”

M r . J u s tic e  P a r k e r ,  s p e a k in g  w ith  r e fe r e n c e  to  the 

d e fe n d a n ts ’ r ig h t  o f  t r ia l  b y  ju r y ,  a t  p a g e  6 0 1 s a i d :

“ I t  is a d m itte d  th a t  th e  s ta tu te  in  q u e stio n  is in 

th e  n a tu r e  o f  a  p o lic e  r e g u la t io n . I t  w a s  en-

a c te d  to  p r e v e n t  c h e a t in g  in  th e  sa le  o f  a rtic le s  

m a d e  t o  im ita te  b u tte r  a n d  ch e e se . T h e  p ro -

c e e d in g s  to  e n fo r c e  it  a r e  in te n d e d  t o  b e  su m -

m a r y  in  th e ir  c h a r a c te r .

“ B e f o r e  th e  a d o p tio n  o f  th e  c o n s titu t io n  o f  

17 7 6  p e n a ltie s  f o r  th e  v io la t io n  o f  s ta tu te s  w h ich  

p r o v id e d  f o r  s u m m a r y  p r o c e e d in g s  b e fo r e  a 

m a g is tr a te  f o r  th e ir  e n fo r c e m e n t w e r e  d isp o sed
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o f  b y  th e  m a g is tr a te  w it h o u t  a  ju r y .  T h e  d e-

fe n d a n ts  in  su ch  c a se s  w e r e  n o t e n tit le d  to  tr ia l  

b y  ju r y .  N e ith e r  th e  a c t  n o w  in  q u e stio n  n o r  

a n y  o th e r  a c t  h a s  g iv e n  t o  e ith e r  p a r ty  in  su ch  

ca se  th e  r ig h t  o f  t r ia l  b y  ju r y .  I t  is  c la im e d  b y  

th ese  d e fe n d a n ts  a s  a  c o n s titu t io n a l r ig h t .  T h e  

la n g u a g e  o f  th e  c o n s titu t io n  o f  1 7 7 6  is  p e c u lia r . 

I t  d o e s  n o t g iv e  th e  r ig h t  o f  t r ia l  b y  j u r y  w h e re  

it d id  n o t p r e v io u s ly  e x is t .  I t  d o e s  n o t e n la r g e , 

but m e r e ly  s e c u re s  th e  r ig h t ,  a s  it  th e n  e x is te d , 

b y  th e  fo l lo w in g  c la u se , v i z . :  ‘ S e c t io n  1 1 .  T h e

in estim ab le  r ig h t  o f  t r ia l  b y  j u r y  sh a ll re m a in  

co n firm ed , a s  a  p a r t  o f  th e  la w  o f  th is  c o lo n y , 

w ith o u t re p e a l, f o r e v e r . ’

“ N e ith e r  d o es th e  c o n s titu t io n  o f  18 4 4  e n la r g e  

th e r ig h t . T h e  la n g u a g e  o f  th a t  in s tr u m e n t i s : 

‘T h e  r ig h t  o f  t r ia l  b y  j u r y  sh a ll rem ain  in v io la t e . ’ 

T h e  m e a n in g  o f  th e  la n g u a g e  is  th a t  w h e re  th e  

r ig h t  to  a  j u r y  e x is te d  b e fo r e  th e  c o n s titu t io n  it  

co u ld  n o t be ta k e n  a w a y  b y  th e  le g is la tu r e , b u t 

w h e re  th e re  w a s  n o  su ch  r ig h t  p r e v io u s ly  i t  w a s  

n o t e x te n d e d  t o  su ch  c a s e s .”

A n d  a g a in , a t  p a g e s  60 2 a n d  60 3 :

“ T h a t  s ta tu te  n o w  u n d e r  c o n s id e r a tio n  d o e s  

n o t p r o v id e  f o r  a n  a c t io n  o f  d e b t, b u t p o in ts  o u t 

a m o d e  o f  s u m m a r y  p r o c e e d in g  t o  be u se d  w it h -

o u t th e  f i l in g  o f  p le a d in g s . T h e  m o d e  o f  p r o -

c e e d in g  b e in g  p o in te d  o u t b y  th e  a c t, th e  D is t r ic t  

C o u r t  c o u ld  n o t le g a l ly  p u rsu e  a n y  o th e r , a n d  

co u ld  n o t g r a n t  th e  d e fe n d a n ts  a  ju r y .  T h e  

le g is la tu r e  h a s  th e  p o w e r  to  p re sc r ib e  a  m o d e  o f  

p ro ce d u re , a n d  n o  o th e r  fo r m  c a n  b e a d o p te d  

th a n  th e  o n e  in d ic a te d  in  th e  s ta tu te , w h e th e r  th e  

a ctio n  b e c o m m e n c e d  b e fo r e  a ju s t ic e  o f  th e  p e a ce  

o r a  r e c o r d e r  o r  a  D is t r ic t  C o u r t .”

1889— B a ssette  v . S ta te  of N e w  Jersey , 5 1  N . J. L .  (2 2  

Vr.) 502.

T h e  p ro se c u to r  s o u g h t  b y  c e r t io r a r i  to  r e v e r s e  a  c o n -

victio n  f o r  d is o r d e r ly  c o n d u c t  h a d  b e fo r e  a  ju s t ic e  o f
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th e  p e a c e  u n d e r  se c tio n  6  o f  th e  D is o r d e r ly  A c t  ( R ev  

p . 3 0 5 ) .  T h e  p r o s e c u to r  w a s  d e n ie d  b y  th e  ju s t ic e  a 

t r ia l  b y  ju r y .

M r . J u s t ic e  G a r r is o n , w h o  d e liv e r e d  th e  o p in io n  o f 

th e  C o u r t ,  h e ld  th a t  a  t r ia l  b y  j u r y  is  n o t  g iv e n  b y  the 

a c t.

19 0 8 — M in a rd  v . D o v e r , etc., G a s C o .,  7 6  N . J. L .  (4 7  

V r .)  .132 .

T h e  d e fe n d a n t  w a s  c o n v ic te d  b y  a  ju s t ic e  o f  th e  peace 

f o r  th e  v io la t io n  o f  se c tio n  33  o f  th e  F is h  a n d  G am e 

A c t .

U n d e r  th e  F is h  a n d  G a m e  P r o c e d u r e  A c t  ( P .  L. 

18 9 7 , p. 1 0 9 ) ,  ju s t ic e s  o f  th e  p e a ce , D istr ic t  C o u rts  and 

p o lic e  m a g is tr a te s  h a d  ju r is d ic t io n  to  t r y  a n d  p u n ish  any 

p e rs o n s  f o r  v io la t io n s  o f  th e  a ct. S u c h  ju s t ic e  o f  the 

p e a ce , D is t r ic t  C o u r t  a n d  p o lic e  m a g is tr a te , u p o n  re-

c e iv in g  c o m p la in t  in  w r it in g ,  d u ly  v e r if ie d , is au th o rize d  

a n d  r e q u ir e d  to  issu e  a  w a r r a n t  c o m m a n d in g  su ch  per-

so n  to  a p p e a r  b e fo r e  su ch  ju s t ic e , D is t r ic t  C o u r t  o r  po-

lic e  m a g is tr a te  a n d  th e re u p o n  to  p ro c e e d  in  a  summary  

w ay  to  h e a r  a n d  d e te rm in e  th e  g u il t  o r  in n o c e n c e  o f  such 

p e rso n  o r  p e rso n s .

M r . J u s t ic e  T r e n c h a r d , d is c u s s in g  th e  r ig h t  o f  a trial 

b y  j u r y  u n d e r  th e  a ct, s a id  a t  p a g e  1 3 6 :

“ T h e  F is h  a n d  G a m e  P r o c e d u r e  A c t  o f  1897 

p e r m its  n o  t r ia l  b y  ju r y ,  th e  m a g is tr a te  being 

r e q u ir e d  to  p ro c e e d  in  a  s u m m a r y  w a y  to  hear 

a n d  d e te rm in e  th e  g u ilt  o r  in n o c e n c e  o f  th e  per-

so n  a c c u s e d  ( P .  L .  1 8 9 7 , p. 10 9 , sec. 3 ) ,  b u t an 

a p p e a l is p e r m itte d  to  th e  C o m m o n  P le a s  ( P .  L. 

1 8 9 7 , p. h i , sec. 9 ) ,  w h ic h  a p p e a l is  to  be 

h e a rd  in  th e  sa m e  w a y  a n d  m a n n e r  a s  th e  case 

w a s  h e a r d  b e fo r e  th e  m a g is tr a te , t o  w it ,  w ith o u t 

a j u r y  ( P .  L .  18 9 7 , p. 1 1 2 ,  sec. 1 0 ) . ”

1 9 1 3 — S ta te  v . L a k e w o o d  M a r k e t C om p an y, 8 4  N . J.

L- (55 V r•) 512-
T h is  w r i t  o f  c e r t io r a r i  b r o u g h t  u p  f o r  r e v ie w  a  con-

v ic t io n  o f  th e  L a k e w o o d  M a r k e t  C o m p a n y  in  a pro-
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ceeding b e fo r e  a  ju s t ic e  o f  th e  p e a c e  o n  a  c o m p la in t  f o r  

violation o f  th e  F is h  a n d  G a m e  A c t .

M r. J u stice  T r e n c h a r d , w h o  d e liv e r e d  th e  o p in io n  o f

the C o u rt, a t  p a g e  5 2 3 , s a id :
“ T h e  v a l id it y  o f  a  p r o v is io n  f o r  th e  c o lle c -

tio n  o f  a  p e n a lty  b y  s u m m a r y  p r o c e e d in g s , w it h -

o u t a  ju r y  t r ia l ,  d e p e n d s  n o t u p o n  th e  a m o u n t 

o f  th e  p e n a lty  t o  b e  so  r e c o v e r e d , b u t  u p o n  th e  

c h a ra c te r  o f  th e  s ta tu te  t o  b e  so  e n fo r c e d  a n d  

u p o n  th e  n a tu r e  o f  th e  o ffe n c e  f o r  w h ic h  su ch  

.p e n a lty  is  p r o v id e d . T h i s  is a p p a re n t fro m ' a  

r e a d in g  o f  th e  d e c is io n s . I t  is  th e  r u le  w h ic h  

h as b een  g e n e r a lly  a d o p te d  b y  th e  c o u r ts  o f  o th e r  

S ta te s , a n d  a p p r o v e d  b y  th e  te x t- b o o k  w r ite r s . 

Prof. Jury Tr., sec. 9 5 , ei seq.
“ T h e r e  a r e  m a n y  k in d s  o f  p r o c e e d in g s  in  

w h ic h  a  j u r y  t r ia l  is  n o t  a  m a tte r  o f  r ig h t .  

A m o n g  th e s e  m a y  b e  m e n tio n e d  m a tte r s  p r o p -

e r ly  c o g n iz a b le  b e fo r e  th e  C o u r t  o f  C h a n c e r y , 

th e  a sse ssm e n t o f  d a m a g e s  in  p r o c e e d in g s  fo r  

c o n d e m n a tio n  o f  la n d s , c a se s  in  th e  O r p h a n s ’ 

C o u r t, in  th e  a d m ir a lty  ju r is d ic t io n  o f  th e  U n ite d  

S ta te s  C o u r ts , in  p r o c e e d in g s  f o r  c o n te m p t o f  

co u rt, a n d  p r o c e e d in g s  f o r  f o r f e i t u r e  o f  p r o p e r ty  

fo r  v io la t io n  o f  la w . S e e  Scudder v . Trenton- 
Delaware Falls Co., Saxt. 6 9 5 ;  Wood v . Toll-
man Coxe, 1 5 3  ; State v .  Doty, 3  Vroom 4 0 3 ;  

Haney v . Compton, 7  Id. 5 0 7 , 5 2 5 .

“ I t  is  w e ll k n o w n  th a t  it  h a s  lo n g  b e e n  th e  

p ra c tic e  t o  e n fo r c e  p o lic e  s ta tu te s  a n d  to  p u n ish  

m in o r  c r im in a l o ffe n c e s  b e fo r e  a  ju s t ic e  o f  th e  

peace w ith o u t  a  ju r y .  I t  a p p e a rs  in  2 Burn Just. 
295, th a t  d u r in g  th e  r e ig n  o f  G e o r g e  I ,  fish a n d  

g a m e  la w s  w e r e  e n fo r c e d  in  E n g la n d  b y  su m -

m a r y  p ro c e d u re . S e e , a ls o , 4  Bac. Abr. 4 4 2 .”
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(B). Ca se s  in  W h ic h  T ri a l  by  Ju ry  A llowed .

18 8 0 — Greeley v . Passaic, 4 2  N. J. L. ( 1 3  Vr.) 8 7.

T h e  p r o v is io n s  o f  th e  c h a r te r  o f  th e  C i t y  o f  P a ss a ic  

p r o v id e  in  a ll  c a se s  w h e r e  p o w e r  is  g iv e n  to  th e  C ity  

C o u n c il  to  p a s s  o rd in a n c e s  o n  a n y  s u b je c t  th a t  i t  m ay 

p r e s c r ib e  a  p e n a lty  f o r  th e  v io la t io n  t h e r e o f ,  e ith e r  by 

im p riso n m e n t, o r  b y  fin e  n o t  e x c e e d in g  $ 5 0 , t o  be re-

c o v e r e d , w ith  c o sts , in  a n  a c t io n  o f  d e b t, in  th e  nam e 

o f  th e  c i t y  o f  P a s s a ic ,  f o r  th e  u se  o f  sa id  c ity ,  b e fo re  

a n y  ju s t ic e  o f  th e  p e a c e  o f  s a id  c o u n ty . T h e  d e fe n d a n t 

w a s  c h a r g e d  w it h  th e  v io la t io n  o f  a  c i t y  o rd in a n ce  

p a sse d  p u r s u a n t  t o  th e  p r o v is io n s  o f  th e  c i t y  ch a rter. 

T h e  p r o c e e d in g  w a s  b e fo r e  a  ju s t ic e  -o f  th e  p e a c e  o f  

s a id  c o u n ty  a n d  tr ia l  b y  j u r y  w a s  d e n ie d . T h e  S u p re m e  

C o u r t  s u s ta in e d  th e  r e fu s a l  o f  a  t r ia l  b y  ju r y ,  a n d  at 

p a g e  8 9  s a id :

“ J u r is d ic t io n  w a s  g iv e n  to  a  ju s t ic e  o f  the 

p e a c e  a s  a  sp e c ia l m a g is t r a t e ; a n d  th e  L e g is la tu r e  

h a v in g  fa ile d  to. p r o v id e  f o r  t r ia l  b y  j u r y  in  such 

c a se s , it  w a s  n o t th e  r ig h t  o f  th e  p a rtie s . I am  

u n a b le  to  d is t in g u is h  th e se  c a se s  f r o m  Johnson 
v . Barclay, 1 Harr. 1 ;  McGear v . Woodruff, 4 

Vroom 2 1 3 ;  Howe v . Plainfield, 8  Vroom 14 5 ; 

Sparks v . Stokes, 1 1  Vroom 4 8 7 , in  w h ic h  cases 

th is  q u e stio n  h a s  b een  t h o r o u g h ly  d is c u ss e d  and 

u n i fo r m ly  se ttle d  a g a in s t  th e  v ie w s  o f  th e  de-

fe n d a n t ’ s  c o u n s e l;  a n d  it  is  u n n e c e s s a r y  to  do 

m o r e  th a n  m e r e ly  c ite  th e m .”

T h e r e a f t e r ,  th e  ju d g m e n t  o f  th e  S u p re m e  C o u r t  w as 

r e v ie w e d  b y  th e  C o u r t  o f  E r r o r s  a n d  A p p e a ls  ( Greeley v. 

Passaic, 4 2  N. J. L,. 4 2 9 ) ,  a n d  M r . J u s t ic e  R e e d , w h o  

d e liv e r e d  th e  o p in io n  o f  th e  C o u r t ,  a t  p a g e  4 3 1 ,  s a id :  

‘ T h e  S u p r e m e  C o u r t  h e ld  th a t  th e  ju s t ic e  w as 

n o t a c t in g  u n d e r  th is  a c t , b u t th a t  ju r is d ic t io n  

w a s  g iv e n  to  th e  ju s t ic e  u n d e r  th e  c h a r te r  o f  

P a s s a ic ,  a s  a  sp e c ia l m a g is tr a te , to  e n fo r c e  these 

p e n a ltie s  a s  p o lic e  r e g u la t io n s , in  a  su m m a ry



m e th o d , a n d  th a t, in a s m u c h  a s  th e  L e g is la tu r e  

h a d  fa ile d  to  p r o v id e  f o r  a  j u r y  t r ia l  a n d  a n  

ap p eal, n e ith e r  o f  th e m  w a s  a  r ig h t  b e lo n g in g  to  

the d e fe n d a n t. T h e  q u e s tio n  in v o lv e d  is, in  th is  

co u rt, a n  o p e n  o n e , a n d  re s o lv e s  i t s e l f  in to  an  

a tte m p t to  d is c o v e r  th e  le g is la t iv e  in te n t, a r is in g  

fr o m  th e  fa c t  th a t  th is  b o d y  h a s  p r o v id e d , in  th e  

P a s s a ic  c h a r te r , f o r  th e  r e c o v e r y  o f  a  p e n a lty  

b y  an  a c tio n  o f  d eb t, b e fo r e  a  ju s t ic e  o f  th e  p e a ce  

o f  P a s s a ic  C o u n ty .

“ I t  is  p e r c e iv e d  th a t  n o th in g  is  s a id  a b o u t p r o -

ce d u re , e x c e p t  th a t  it  sh a ll b e  a n  a c t io n  o f  d e b t 

b e fo re  a  ju s t ic e , a n d  th a t  a n  e x e c u t io n  sh a ll issu e  

a g a in s t  th e  b o d y , & c. T h e  q u e stio n  th a t  n a tu -

ra lly  a r is e s  is, w h a t  p r o c e d u r e  is  to  b e  a d o p te d  

to  c o n tro l th e  p r o s e c u tio n  o f  th is  a c tio n  o f  d e b t?  

U p o n  r e c u r r in g  t o  th e  c o m m o n  la w  f o r  a  p r o -

ce d u re , w e  d is c o v e r  th a t  th e r e  w a s  n o n e . A t  

co m m o n  la w , a  ju s t ic e  o f  th e  p e a ce  h a d  n o  

a u th o r ity  to  ta k e  c o g n iz a n c e  o f  a n  a c t io n  a t  la w .”

1901— H arm an  v . S ta te  B o a rd  o f  P h a rm a cy , 6 7  N . J.
L . (3 8  V r .)  1 1 7 .

T h is  is  a  s u it  to  r e c o v e r  a  p e n a lty  u n d e r  th e  a c t  e n -

titled “ A n  a c t to  r e g u la te  th e  p r a c t ic e  o f  p h a r m a c y  in  

this S ta te ,”  a p p ro v e d  M a r c h  19 , 19 0 1  ( P . L .,  p. 8 5 ) .

T h e  a ct p r o v id e s :

“ A n y  ju s t ic e  o f  th e  p e a c e  in  th e  c o u n ty  o r  a n y  

D is tr ic t  C o u r t  in  th e  c ity ,  w h e r e  th e  o ffe n s e  sh a ll 

h a v e  b een  c o m m itte d , u n d e r  a n y  se c tio n  o f  th is  

act, sh a ll h a v e  a u th o r ity  a n d  ju r is d ic t io n  to  h e a r  

an d  d e te rm in e  s a id  a c t io n , a n d  to  r e n d e r  ju d g -

m en t th e re in , w ith  c o sts , a c c o r d in g  t o  th e  la w s  

an d  p ra c tic e  g o v e r n in g  sa id  c o u r ts  in  s im ila r  

a c tio n s .”  *  *  *  (/>. I 9 q i , p. g o , S ecs .  7 ,

8.)

T h e  re tu rn  s h o w s  th a t  th e  p r o c e e d in g s  w e r e  b r o u g h t  

in the C o u r t  f o r  th e  T r ia l  o f  S m a ll  C a u s e s . I t  

3 Cent
w a s
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c o n te n d e d  th a t  th is  w a s  e r r o r  a n d  th a t  th e  p ro ce ed in g  

sh o u ld  h a v e  b e en  b e fo r e  a  ju s t ic e  o f  th e  p e a ce  a s  a  com -

m o n  la w  m a g is tr a te .

M r . J u s t ic e  F o r t ,  d e liv e r in g  th e  o p in io n  o f  th e  C o u rt, 

a t  p a g e  1 19 , s a y s :

“ T h e  a c t io n  w a s  p r o p e r ly  c o m m e n c e d  b y  a 

su m m o n s  d u ly  s e r v e d  u n d e r  th e  S m a ll  C au se  

a c t, a n d  b y  a  s ta te  o f  d e m a n d  file d  in  th a t  court 

s ta t in g  th e  p la in t i f f ’ s c a u se  o f  a c tio n .

“ T h i s  f in d in g  m a k e s  it  n e c e s s a r y  t o  co n sid er 

o n ly  o n e  o th e r  o b je c t io n  fo u n d  in  th e  record. 

T h e  ju s t ic e  r e fu s e d  a  d e m a n d  f o r  a  t r ia l  b y  ju ry , 

a n d  p ro c e e d e d  t o  th e  t r ia l  o f  th e  c a u s e  b efo re  

h im s e lf  w ith o u t  a  ju r y .  T h is  w a s  e r r o r . T h e  

d e fe n d a n t  is  e n tit le d  to  a  t r ia l  b y  j u r y  u n d e r  the 

‘A c t  f o r  th e  t r ia l  o f  sm a ll c a u s e s  in  c a se s  triable 

in  th a t  c o u r t . ’ (Gen. Statp .  1 8 7 1 ,  Sec.. 3 3 .) ”

190 8 — N. J. Society P. C. A. v . Atkinson, 7 6  N. J. L. 
( 4 7  Vr.) 2 8 6 .

T h e  p r o s e c u to r  w a s  c o n v ic te d  o f  a  v io la t io n  o f  sec-

t io n  13  o f  th e  a c t  f o r  th e  p r e v e n tio n  o f  c r u e lty  to  ani-

m a ls  (Gen. Stat., p. 3 6 , pi. 2 9 )  b e fo r e  a  ju s t ic e  o f  the 

p e a ce. H e  a p p e a le d  to  th e  C o m m o n  P le a s , a n d  th e case 

w a s  th e r e  tr ie d  de novo b e fo r e  a  ju r y ,  w h o  fo u n d  him 

g u ilt y .  T h i s  p r o c e e d in g  w a s  b r o u g h t  b e fo r e  th e  S u -

p re m e  C o u r t  o n  c e r t io r a r i.  T h e  p r o s e c u to r  com p lain ed  

th a t  h e  w a s  d e n ie d  a  t r ia l  b y  j u r y  in  th e  ju s t ic e ’ s court, 

a n d  th a t  there- w a s  n o  le g a l c o n v ic t io n  b y  th e  C om m on  

P le a s .

M r. J u s tic e  S w a y z e ,  w h o  d e liv e r e d  th e  o p in io n  o f  the 

C o u r t , a t  p a g e  2 8 7 , s a y s :

“ T h e  p r o c e e d in g  is  o n e  g o v e r n e d  b y  th e  prac-

tice  o f  th e  sm a ll c a u se  c o u rt. T h e  p e n a lty  is to 

be r e c o v e r e d  b y  a c tio n  o f  d eb t, a n d  se ctio n  14 

(Gen. Stat., pp. 39, 4 0 )  e x p r e s s ly  en a cts  that 
judgment shall be rendered for the penalty in 
like manner as in actions for the recovery of
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money or damages in the court for the trial of 
small causes, and that all proceedings shall con-
form to the course and practice of the court be-
fore which the same shall be instituted.”

igiy—Cowrie v . State Board of Dentistry, 9 0  N. J. L.
(5  Gum.) 54.

T h is  case  w a s  b r o u g h t  b e fo r e  th e  S u p r e m e  C o u r t  o n  

certio rari. T h e  p r o s e c u to r  w a s  c o n v ic te d  b y  th e  Pas-
saic District Court u n d e r  th e  a c t  o f  1 9 1 5  ( P. L., p. 2 6 1 )  

o f p ra c tic in g  d e n tis tr y  w ith o u t  a  lic e n se . S e c t io n  1 4  o f  

the act u n d e r w h ic h  th e  p r o c e e d in g  w a s  in s titu te d , Chap-
ter 146, P. L. 1 9 1 5 ,  in  p a r t  p r o v id e s :

“ 14 . A n y  p e n a lty  in c u r re d  b y  v io la t io n  o f  a n y  

p ro v is io n  o f  th is  a c t, e x c e p t  b y  a n y  v io la t io n  

sp e c ific a lly  m a d e  a  m is d e m e a n o r  b y  th is  a c t, 

sh a ll b e  su e d  f o r  a n d  r e c o v e r e d  b y , a n d  in  th e  

n am e o f ,  th e  S ta te  B o a r d . o f  R e g is t r a t io n  a n d  

E x a m in a t io n  in  D e n t is tr y .  Every District Court 
in any city or judicial district in any county, and 
every Court of Common Pleas in any county 
is hereby empowered upon the filing of a com-
plaint in writing, duly verified, which said veri-
fication when made by any member of the said 
State Board of Registration and Examination in 
Dentistry, o r  b y  a n y  m e m b e r  o f  a n y  in c o r p o r -

a ted  d e n ta l s o c ie ty  o f  th is  S ta te ,  o r  o f  a n y  

c o u n ty  o f  th is  S ta te , m a y  be m a d e  u p o n  in fo r m a -

tio n  a n d  b e lie f  th a t  a n y  p e rso n  h a s  v io la te d  a n y  

p ro v is io n  o f  th is  a c t, e x c e p t  th e  p r o v is io n s  a b o v e  

r e fe r r e d  to  as m isd e m e a n o rs , to  issu e  p ro c e ss  a t  

th e  su it o f  th e  S ta te  B o a r d  o f  R e g is t r a t io n  a n d  

E x a m in a t io n  in  D e n t is t r y ,  a s  p la i n t i f f ; su ch  

p ro ce ss sh a ll be e ith e r  in  th e  n a tu r e  o f  a  su m -

m o n s o r  w a r r a n t ,  w h ic h  w a r r a n t  m a y  issu e  w it h -

o u t a n y  o r d e r  o f  th e  C o u r t  o r  ju d g e  firs t  b e in g  

o b ta in e d  a g a in s t  th e  p e rso n  o r  p e rso n s  so  

c h a rg e d , w h ic h  p ro c e ss  w h e n  in  th e  n a tu r e  o f  a
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w a r r a n t ,  sh a ll be re tu rn a b le  fo r th w ith , a n d  w hen 

in  th e  n a tu r e  o f  a  su m m o n s s h a ll be re tu rn ab le  

in  n o t le ss  th a n  fiv e  n o r  m o re  th a n  fif te e n  entire 

d a y s ; su ch  p ro c e s s  sh a ll s ta te  w h a t  s e c tio n  o f  the 

la w  is  a lle g e d  to  h a v e  b een  v io la te d  b y  th e  de-

fe n d a n t o r  d e fe n d a n ts , and upon the return of 
such process, or at any time to which the trial 
shall be adjourned, the said Court shall proceed 
in a summary manner to hear testimony and to 
determine and give judgment in the matter with-
out the filing of any pleadings for the plaintiff
for the recovery of such penalty, with costs/3 
* * *

I t  w a s  a r g u e d  th a t  th e  D is t r ic t  C o u r t  lo s t  ju r isd ic tio n  

b e c a u se  a  t r ia l  b y  j u r y  w a s  d e m a n d e d  a n d  r e fu s e d , but 

th e  re c o r d  fa ile d  to  s h o w  a n y  d e m a n d  f o r  a  ju r y  trial.

M r . J u s t ic e  S w a y z e ,  w h o  d e liv e r e d  th e  o p in io n  o f  the 

C o u r t , a f t e r  p o in t in g  o u t c e rta in  p h r a s e o lo g y  in the 

s ta tu te  w h ic h  se e m e d  to  th e  C o u r t  t o  in d ic a te  th e  le g is-

la t iv e  in te n t, a t  p a g e  56 , s a i d :

“ U n le s s  w e  a re  to  a ssu m e  th a t  th e  le g is la tu re  

d id  n o t u se  le g a l te rm s  in  th e ir  w e ll-e s ta b lish e d  

le g a l sen se, w e  m u s t a s s u m e  th a t  i f  th e y  had 

m e a n t th e  p r o c e e d in g s  to  be s u m m a r y , they 

w o u ld  h a v e  u se d  th e  w o r d  c o m p la in t  a n d  n o t the 

w o r d  p le a d in g s . I f  w e  lo o k  fu r t h e r  th a n  the 

m e re  la n g u a g e  o f  th e  s ta tu te  a t  its  substance, 

w e  fin d  th a t  n o t o n ly  is th e  p r o c e e d in g  in  effect 

a  s u it  inter partes, b u t th e  ju d g m e n t , i f  a g a in st 

th e  d e fe n d a n t , is  f o r  th e  p la in t if f— th e  d e n tis try  

b o a r d — fo r  its  o w n  b en efit. M o r e o v e r ,  section  

1 7  e n a cts  th a t  th e  co sts  sh a ll be th e  s a m e  as costs 

ta x e d  in  a c t io n s  in  sa id  c o u rts , a n d  th a t  i f  the 

ju d g m e n t  is in  a  D is t r ic t  C o u r t , it  m a y  be d o ck -

e ted  in  th e  s a m e  m a n n e r  a s  o th e r  ju d g m e n ts  in 

th a t  c o u rt. T h e  f a c t  th a t  im p ris o n m e n t is au-

th o r iz e d  in  c a se  o f  fa i lu r e  to  p a y  th e  ju d g m e n t 

d o e s  n o t a f fe c t  o u r  c o n c lu s io n , s in ce  th a t  point



w a s  in v o lv e d  a n d  d e c id e d  in  c a se s  u n d e r  s im ila r  

sta tu te s , White v . Neptune City, 5 6  N. J. L. 
2 2 2 ; Board of Health v . Cattell, 7 3  Id. 5 1 6 ;  

Tenement House Board v . Gruber, 7 9  Id. 2 5 7 . 

T h e  p re se n t c a se  is, i f  p o ss ib le , c le a r e r  th a n  

th o se, e s p e c ia lly  s in ce  th e  le g is la tu r e  m u s t be 

p re su m ed  t o  h a v e  k n o w n  o f  th o s e  d e c is io n s  w h e n  

it  p a sse d  th e  a c t  o f  1 9 1 5  a n d  m o d e le d  it  o n  th e  

sta tu te s  th e re  c o n stru e d . W e  c o n c lu d e , th e r e -

fo re , th a t  th e  d e fe n d a n t  w o u ld  h a v e  b een  e n tit le d  

to  tr ia l b y  j u r y  i f  h e  h a d  m a d e  th e  d e m a n d  re -

q u ire d  b y  th e  D is t r ic t  C o u r t  a c t , a n d  h is  p re se n t 

o b je c tio n  to  th e  c o n s t itu t io n a lity  o f  th e  a c t  o f  

1 9 1 5  fa ils . B u t  a s  th e  re c o r d  fa ils  to  s h o w  an  

. a p p lic a tio n  f o r  a  ju r y ,  n o  e r r o r  a p p e a rs  in  th is  

re sp e ct.”

1920— State Board of Medical Examiners v . Curtis, 
n o  At. 8 16 .

In  th e  c a se  h e re  su b m itte d  f o r  r e v ie w  M r . J u stic e  

S w a y ze , w h o  d e liv e r e d  th e  o p in io n  o f  th e  C o u r t ,  l ik e -

w ise a ffirm ed  th e  ju d g m e n t  o f  th e  D is t r ic t  C o u r t  in  

a llo w in g  th e d e fe n d a n t  a  tr ia l  b y  j u r y  u n d e r  th e  a c t 

re g u la tin g  th e  p ra c tic e  o f  m e d ic in e  a n d  s u r g e r y  c ite d  

herein.

T h e  C o u r t , a t  p a g e  8 1 7 ,  s a id :

“ T h e  fa c t  th a t  th e  s u it  is a  c iv il  su it  d o e s  n o t 

o f  i t s e lf  s e tt le  t h e  q u e stio n  o f  th e  r ig h t  t o  t r ia l  

b y  ju r y .  T h e r e  m a y  be c a se s  w h e re  ft w o u ld  

b e  co m p e te n t f o r  th e  L e g is la t u r e  t o  p re s c r ib e  a  

su m m a ry  p r o c e e d in g  in  a  c iv il  s u it  e v e n  w h e re , 

as a t c o m m o n  la w  a n d  a t  th e  tim e  o f  th e  a d o p -

tio n  o f  th e  C o n s t itu t io n  o f  18 4 4 , p e n a ltie s  w e r e  

r e c o v e r a b le  b y  th e  o r d in a r y  a c t io n  o f  d eb t. Mc- 
Gear et al. v . Woodruff, 33 N. J. Lccw 2 1 3 . W e  

a re  n o t n o w  c o n c e rn e d  w it h  th e  c o n s titu t io n a l 

q u estio n . We have to do only with the statute 
governing the District Courts. The question is
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w h eth er  in  a c iv il su it o f  w h ich  ju r isd ic tio n  is  

g iv e n  to the d istrict court th ere is  a r ig h t o f  trial 

by ju r y . T h e  q u estio n  seem s to be answ ered by 

se ctio n  14 9  o f  the act, C . S .  R . 19 9 9 , w hich  

enacts that e ith er  pa rty  m ay dem and a trial by 

ju r y , and that a v en ire  sh a ll be issu ed  

T h e r e  is, w e  su b m it, in  th e  d e te r m in a tio n  o f  th is 

ca se , n o  c o n s titu t io n a l r ig h t  in v o lv e d . T h e  r ig h t  o f  a 

tr ia l  b y  j u r y  in  s u m m a r y  p r o c e e d in g s , i f  it  e x is ts  at 

a ll, e x is ts  b y  v ir tu e  o f  a  s ta tu te . I t  is , th e r e fo r e ,  a  s ta t-

u to r y  r ig h t . T h e  c o n s titu t io n a l g u a r a n te e  o f  t h e  r ig h t 

o f  t r ia l  b y  ju ry  in  th is  S t a t e  re la te s  o n ly  t o  th o s e  cases 

w h e re in  it  e x is te d  a t  th e  t im e  o f  th e  a d o p tio n  o f  the 

C o n s titu t io n . T h e  c o n s titu t io n a l p r o v is io n , th e n , has 

n o  a p p lic a t io n  t o  th o s e  ca se s  c re a te d  b y  th e  L e g is la tu r e  

su b s e q u e n t t o  th e  a d o p tio n  t h e r e o f .  T h e  ca se s  cited  

m a k e  th is  c le a r  a n d  c o n c lu s iv e .

M o r e o v e r ,  th e  L e g is la t u r e  m a y , b y  le g is la t iv e  e n a ct-

m e n t, d e a l w ith  a n y  s u b je c t  m a tte r  w ith in  th e  lim ita tio n s  

o f  th e  C o n s titu t io n . T h e r e  is , w e  s u b m it, n o  c o n stitu -

t io n a l o b je c t io n  to  th e  L e g is la t u r e  c o n fe r r in g  u p o n  an y  

ju d ic ia l  tr ib u n a l, c iv il  o r  o th e r w is e , s u m m a r y  p o w e rs . 

In  fin e, th e  L e g is la t u r e  u n d o u b te d ly  c a n  c o n fe r  upon 

d is tr ic t  c o u r ts  s u m m a r y  p o w e r s  in  a  c iv il  su it. W e  need 

o n ly  r e fe r  t o  o u r  s ta tu te s  t o  fin d  th is  to  b e  so , v i z . :

T h e  F is h  a n d  G a m e  P r o c e d u r e  A c t  o f  18 9 7  ( 2  C . S. 

2 5 5 6 ) ;  th e  a c t  to 1 im p r o v e  th e  c o n d itio n  o f  ten em en t 

h o u se s  ( 4  C . S .  5 3 5 2 )  ; th e  a c t  r e g u la t in g  th e  p ra ctice  

o f  d e n t is tr y  ( P . L .  1 9 1 5 ,  1 4 6 )  ; th e  a c t  re g u la tin g - the 

p r a c t ic e  o f  m e d ic in e  a n d  s u r g e r y  ( P . L .  1915» 47^ ) ;  

th e  a c t  r e g u la t in g  th e  s a le  o f  o le o m a r g a r in e  ( 2  C. S. 

2 5 7 9 ) ;  a n  a c t  f o r  th e  p r e v e n tio n  o f  fo r e s t  fire s  ( P .  L . 
1 9 1 4 , 5 1 2 )  ; th e  a c t  a m e n d in g  t h e  a c t  r e g u la t in g  the 

b u s in e ss  o f  u n d e r ta k in g  ( P . L .  1 9 1 8 , 3 1 6 ) .

T h e  in q u ir y  th e n  is  w h a t  p ro c e d u r e  d o e s  th e  sta tu te  

p r o v id e  fo r . T h is  in q u ir y , w h e th e r  in  a  c r im in a l, quasi 

c r im in a l o r  c iv il  su it  is  e q u a lly  p e rtin e n t. W h e t h e r  or 

n o t th e  ju s t ic e  o f  th e  p ea ce, m a g is tr a te  o r  c o u r t  shall
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proceed in  a  s u m m a r y  m a n n e r  d e p e n d s u p o n  w h a t ,  p r o -

cedure th e  sta tu te  p r o v id e s  fo r .

T h e r e fo r e , w e  su b m it, th e  fa c t  th a t  th e  p r o c e e d in g  

instituted  u n d e r  th e  s ta tu te  is  c iv il  d o e s  n o t a n s w e r  th e  

in q u iry  a s  to  w h e th e r  th e  p r o c e e d in g  is  s u m m a r y . I t  

m ay be s u m m a ry  e v e n  th o u g h  c iv il .  A  s u m m a r y  c iv il  

p roceed in g.

T h e  C o u r t  in  b o th  th e  L o w r ie  a n d  C u r t is  c a se s  h e ld , 

a fte r  p o in tin g  o u t w h a t  se e m e d  t o  th e  C o u r t  t o  b e s ig -

nificant p h r a s e o lo g y , th a t  th e  p r o c e e d in g s  in s titu te d  

under th e  D e n ta l a n d  M e d ic a l A c t s ,  r e s p e c tiv e ly , w e r e  

civ il, bu t, as w e  v ie w  it, l e f t  u n a n s w e r e d  th e  q u e stio n  

w h eth er the p r o c e e d in g , e v e n  th o u g h  c iv il ,  w a s  su m -

m ary.
• T h e  L e g is la tu r e  in  b o th  s ta tu te s  u ses th e  p h ra s e  “ the 
Court shall proceed in a summary manner ”  a n d  th e  

L e g is la tu re  is p re su m e d  t o  h a v e  u se d  th a t  p h ra s e  w ith  

its le g a l m e a n in g — w ith o u t  tr ia l  b y  ju r y .  Y e t  th e  C o u r t  

m akes n o  r e fe r e n c e  t o  th is  b u t se e k s  to  in te r p r e t  th e  

le g is la tiv e  in te n t o th e r w is e  th a n  th e  p la in  la n g u a g e  o f  

th e  sta tu te  in d ica te s .

In  th e  L o w r ie  ca se , th e  C o u r t  p o in ts  o u t th a t  in a s -

m uch as th e  L e g is la t u r e  d id  n o t c o n fe r  s u m m a r y  p o w e r s  

upon the judge of the District Court sitting as a magis-
trate, b u t in ste a d  u p o n  th e  D is t r ic t  C o u r t  i t s e l f  th is  w a s  

a p p aren tly  c o n c lu s iv e  th a t  th e  L e g is la t u r e  in te n d e d  th e  

p ro ce ed in g  a s  p r o v id e d  f o r  in  th e  D is t r ic t  C o u r t  A c t  to  

be ad op ted .

W e  su b m it th is  v ie w  is  u n s o u n d  a n d  w il l  n o t  b e a r  

close a n a ly s is .

F ir s t , to  h o ld  th a t  th e  L e g is la t u r e  sh o u ld  h a v e  c o n -

fe rred  su m m a ry  p o w e r s  u p o n  th e  ju d g e  o f  th e  D is t r ic t  

C o u rt s it t in g  as a m a g is tr a te  is  to  a ssu m e  th a t  th e  L e g i s -

la tu re  co u ld  n o t c o n fe r  s u m m a r y  p o w e r s  u p o n  th e  D is -

trict C o u rt. T h e r e  m u s t e x is t  so m e  le g a l o b je c t io n  to  

c o n fe rr in g  s u m m a ry  p o w e r s  u p o n  th e  D is t r ic t  C o u r t  o r  

else th ere  is n o  p u rp o se  se rv e d  in  a r g u in g  th a t  t h e  L e g i s -

la tu re  sh o u ld  h a v e  c o n fe r r e d  s u m m a r y  p o w e r s  u p o n
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th e  ju d g e  t h e r e o f .  T h e r e  is, a s  w e  h a v e  in d ic a te d , no 

c o n s titu t io n a l o b je c t io n  th e r e to , a n d  th e r e fo r e  th e  fa i l-

u r e  o f  th e  L e g is la t u r e  t o  c o n fe r  s u m m a r y  p o w e r s  upon 

th e  ju d g e  o f  t h e  D is t r ic t  C o u r t  is  in d ic a t iv e  o f  n o th in g . 

T h e  o b je c t io n  is  w ith o u t  su b s ta n c e  a n d  h e n ce  fa ils .

S e c o n d , th e  L e g is la t u r e  h a s  in  n u m e ro u s  sta tu tes, 

n a m e ly  th e  F is h  a n d  G a m e  P r o c e d u r e  A c t  o f  18 9 7  (2  

C o m p . S ta t.  2 5 5 6 ) ,  a n  a c t  r e la t in g  to  th e  s a le  o f  o le o -

m a r g a r in e , C h a p ter  1 2 2 , P .  L  . 1 9 1 2 , a s  a m e n d e d  (2  

C o m p  S ta t. 2 5 7 9 )  a n d  th e  a c t  r e la t in g  t o  ten em en t 

h o u se s  ( 4  C om p . S ta t. 5 3 5 2 ) ,  c o n fe r r e d  s u m m a r y  p o w -

e rs  a lik e  u p o n  a  ju s t ic e  o f  th e  p e a ce  a n d  a  D is tr ic t  

C o u r t .

I f ,  th e n , th e  v ie w  e x p r e s s e d  in  th e  L o w r i e  c a se  is 

so u n d , u n d e r  th o s e  s ta tu te s  w h e r e  th e  L e g is la t u r e  has 

c o n fe r r e d  s u m m a r y  p o w e r s  a lik e  u p o n  th e  ju s t ic e  o f  

th e  p e a c e  a n d  th e  D is t r ic t  C o u r t ,  th e  ju s t ic e  o f  th e  peace 

c o u ld  h e a r  a n d  d e te r m in e  a  m a tte r  w ith o u t  a  ju r y , 

w h e r e a s  th e  D is t r ic t  C o u r t  c o u ld  n o t. In d e e d , w e  sub-

m it, in  th is  c irc u m s ta n c e , w h e th e r  th e  d e fe n d a n t  is 

e n tit le d  t o  a  t r ia l  b y  j u r y  u n d e r  th o s e  s ta tu te s  w h e re in  

s u m m a r y  p o w e r s  h a v e  b e en  c o n fe r r e d  a lik e  u p o n  a  ju s -

t ic e  o f  th e  p e a c e  a n d  a  D is t r ic t  C o u r t  w o u ld  depend 

n o t  u p o n  th e  p r o v is io n s  o f  th e  s ta tu te , b u t, in  fa c t ,  upon 

th e  fo r m  in  w h ic h  th e  p la in t if f  o r  c o m p la in a n t c h o se  to 

in s titu te  th e  su it.

T h e  L e g is la t u r e  u n d o u b te d ly  in te n d e d  th e  p ro ce d u re  

u n d e r  th e  sa m e  s ta tu te  to  b e  u n ifo r m  in  a ll co u rts, 

w h e th e r  th a t  c o u r t  *be a  ju s t ic e  o f  th e  p e a ce  o r  a  D is -

tr ic t  C o u r t ,  a n d  i f  th a t  b e  tru e , i t  se e m s to  u s th a t  th e  ob -

je c t io n  r a is e d  b y  th e  le a rn e d  c o u r t  is  n o t v a lid .

T h e  C o u r t  in  th e  C u r t is  c a s e  (c a s e  h e re  s u b m itte d ) , 

a f t e r  c h a r a c t e r iz in g  its  o p in io n  in  th e  L o w r ie  c a s e  on 

th e  q u e s tio n  o f  a  t r ia l  b y  j u r y  a s  palpably obiter, en-

d e a v o r s  to  p o in t o u t th e  d iffe r e n c e s  in  th e  p h r a s e o lo g y  

o f  th e  M e d ic a l A c t  a n d  th e  O le o m a r g a r in e  A c t ,  th e  la t-

te r  s ta tu te  b e in g  th e  o n e  u n d e r  c o n s id e r a tio n  in  Carter  

B ro th ers  v . C a m d en  C ity  D istr ic t C o u rt, c ite d  sup ra, 

a n d  fin a lly , b e c a u s e  o f  th o s e  d iffe r e n c e s  d is tin g u is h e s
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the C a rte r  B r o th e r s  c a s e  u n d e r  th e  O le o m a r g a r in e  A c t  

from  th e  C u r t is  c a se  u n d e r  th e  M e d ic a l A c t ,  u p o n  th e  

around th a t  th e  p r o c e e d in g s  u n d e r  th e  O le o m a r g a r in e  

-\ct m ig h t w e ll be  h e ld  to  b e  quasi criminal.
W e  su b m it th a t  C a r t e r  B r o th e r s  c a s e  is c o n tr o llin g  

here an d  th a t  th e  d is t in c t io n  p o in te d  o u t  b y  th e  C o u r t  

's unsound. T h e  ju r is d ic t io n .o f  th e  D is t r ic t  C o u r t  (2  

Comp. Stat., p. 1 9 6 2 )  is  b y  s ta tu te  co n fin e d  to  every 
suit of a civil nature, w ith in  c e r ta in  l im ita t io n s  as to  

am ount, in c lu d in g  p e n a lty  su its  a s  w e ll . Y e t  i f  th e  v ie w  

expressed  in  th e  C u r t is  c a se  is  c o r r e c t , th e  D is t r ic t  C o u r t  

in th e C a r te r  B r o th e r s  c a s e  e x e r c is e d  q u a s i-c r im in a l 

ju risd ic tio n  fo r  w h ic h  it  h a d  no. s ta tu to r y  a u th o r ity .

A n  e x a m in a tio n  o f  th e  v a r io u s  s ta tu te s  c o n fe r r in g  

su m m ary p o w e r s  d is c lo se s  th a t  it  is  p r a c t ic a lly  im p o s-

sible to  re co n cile  th e ir  p r o v is io n s . W e  co n te n d , th o u g h , 

this is n o t n e c e s sa ry . T h o s e  d if fe r e n c e s  a s  th e y  e x is t  

are o f  fo r m  o n ly  a n d  n o t o f  su b sta n ce . T h e  im p o rta n t 

th in g  is— th e  p r o c e d u re , th a t  is, th e  m o d e  o f  tr ia l ,  a n d  

that, w e  u r g e , c a n  b e a s c e r ta in e d  q u ite  a p a r t  fr o m  a n y  

re feren ce  to  te c h n ic a l te rm s, p a r t ic u la r ly  w h e n  th e  s ta t-

ute its e lf  p ro v id e s , a s  h e re , that the Court shall pro-
ceed in a summary manner.

It is  to  b e  o b s e rv e d  a ls o  th a t  th e  C o u r t  in  th e  C u r t is  

case cited  c e rta in  c a se s  u p o n  w h ic h  it  a p p a r e n t ly  re lie d  

fo r  its  c o n c lu s io n  th e r e in  e x p r e s s e d , b u t in  n o n e  o f  

those cases w a s  th e  right of a trial by jury involved, 
save o n ly  Harman v . State Board of Pharmacy, c ite d  

supra an d  Carter Brothers v . Camden City District 
Court, cited  supra.

T h e  H a r m a n  c a se  is  r e a d ily  d is t in g u is h a b le  fr o m  th e 

case h ere  su b m itte d , b e c a u s e  th e re  th e  L e g is la t u r e  p r o -

vid ed  fo r  an  a c tio n  o f  d e b t a n d  d ire c te d  th e  ju s t ic e  o f  th e 

peace o r  d is tr ic t  c o u r t  to  h e a r  a n d  d e te rm in e  sa id  a c tio n  

and to  re n d e r  ju d g m e n t  th e re in , w ith  c o sts , according 
to the laws and practice governing said courts in similar 
actions. T h e r e  c o u ld  b e  n o  q u e s tio n  a s  to  th e  p r o -

cedure to  be a d o p te d  b e c a u s e  th e  s ta tu te  c le a r ly  in - 

4 Cent
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dicated it, and because the statute cleanly indicated it 
the Court followed it and that procedure carried with 
it a trial by jury.

In the Carter Brothers case, the Supreme Court sus-
tained, under the Oleomargarine Act, the refusal of a 
trial by jury, and there clearly said that the Legislature 
having pointed out the mode of proceeding, the District 
Court could not legally pursue any other, and that pro-
cedure not carrying with it a right of trial by jury, of 
course the defendants therein were not entitled thereto.

The Legislature certainly in the enactment of the 
Medical Act intended that the procedure indicated there-
in should be adopted. If the Legislature did not so in-
tend, then are we to say that those provisions are useless 
and surplusage? If  the provisions were put in the 
statute for a purpose then what is the purpose? Was 
it not to prescribe the mode of procedure in cases of this 
character? I f  the Legislature had intended the pro-
cedure of the District Court to apply, why did it not 
say, as in the statute under consideration in the Harman 
case, that the case should be heard and determined 
according to the laws and practice governing the Dis-
trict Court? The fact that it did not, demonstrates 
clearly that the Legislature intended to provide quite 
a different procedure in the trial of cases under < the 
Medical Act.

Moreover, the fact that the suit may be civil, which 
is not disputed, does not say at all that the mode of 
trial for the civil suit may not be summary. Indeed, if 
the case of Carter Brothers v. Camden City District 
Court, cited supra, is good law it establishes summary 
proceedings in civil suits. This, we urge, is precisely 
the procedure under the Medical Act— summary pro-
cedure in a civil suit.

W e respectfully urge, therefore, that the Legislature 
having indicated the mode of trial, it was incumbent 
upon the trial courts to adopt the procedure therein 
indicated, and that the District Court could not legally
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pursue any other, and that the defendant was not en-
titled to a trial by jury, and in that respect the ruling
of the Court was erroneous.

Permit us to add in conclusion on this point that 
aside from the legal questions here raised, there is a 
substantial, practical difficulty in trying cases under the 
Medical Act and similar statutes before a jury.

Under the various statutes it is the duty of the 
boards and commissioners to prosecute violations, and 
vet we feel if a trial by jury is permissible, the perform-
ance of this duty under the various statutes would be 
greatly hindered and delayed, and we might further 
suggest that even the proper administration of those 
statutes in the interest of the public would be success-
fully frustrated.

We believe that the Legislature probably for these 
very reasons was prompted to provide a summary pro-
cedure in order that violations under the various statutes 
could be expeditiously prosecuted in the interest of the 
public.

IL
The proceeding to review is by appeal »nd not by 

certiorari.

The Supreme Court (Case, p. 155)» w ith reference to 
the method of review, said:

“ If we are wrong in our view, the result 
would not be a reversal of the judgment but a 
dismissal of the appeal. This appeal was taken 
by the ordinary notice used in civil suits in the 
District Court. But i f  the proceeding is a sum-
mary proceeding, not governed by the District 
Court Act, but before the judge of the court (it 
can make no difference which word we use) as 
a magistrate, it could only be reviewed by certi-
orari. The appeal is in the nature of a writ of 
error. When courts act in a summary way, or 
in a new course different from the common law,
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a c e r t io r a r i,  a n d  n o t  a  w r i t  o f  e r r o r , is  th e  p ro p er 

re m e d y . Reiman v . Wilkinson, Gaddis & Co., 
8 N. J. L,. 3 8 3 ; City Bank of Bayonne v. 

O ’Mara, 88 N. J. L. 4 9 9 ;  Gordon v . Pannaci, 90 

N. / .  L. 3 9 2 .”

T h e  M e d ic a l A c t  ( Chapter 2 7 1 ,  P. L. 1915), u n d er 

w h ic h  th is  s u it  w a s  in stitu te d , d o e s  n o t p r o v id e  a  m eth o d  

o f  a p p e a l. I t  d o es , th o u g h , d ir e c t  s u it  to  be in stitu ted  

in  th e  D is t r ic t  C o u r t ,  a n d  th e  D is t r ic t  C o u r t  A c t  (2 

Comp. Stat. 2 0 1 6 )  a u th o r iz e s  a n  a p p e a l to  th e  S u p re m e  

C o u r t .

T h e r e  is, w e  th in k , n o  d o u b t b u t th a t  th e  p ro c e e d in g  

u n d e r  th e  M e d ic a l A c t  is  c iv il .

Brophy v . Perth Amboy, 4 4  N. J. L. 2 1 7 ;  White v. 

Neptune City, 5 6  N. J. L. 2 2 2 ;  Board of Health v  

Cattell, 7 3  N. J. L. 5 1 6 ;  Tenement House Board v. 

Gruber, 7 9  N. J. L. 2 5 7 ;  State Board of Medical Ex-
aminers v . Curtis, 1 1 0  Atl. Rep. 8 1 6 .

W e  su b m it, h o w e v e r , th a t  th e  p r o c e e d in g  is  n o t c iv il 

a s  d is t in g u is h e d  fr o m  s u m m a r y , b u t r a th e r  c iv il  as  d is-

t in g u is h e d  fr o m  c r im in a l o r  q u a s i c r im in a l. W e  subm it 

the p r o c e e d in g  u n d e r  th e  M e d ic a l A c t  is a  s u m m a r y  civil 

p r o c e e d in g , a n d  th a t  th e  c a se  o f  Carter Bros. v . Camden 
District Court, c ite d  supra, f u l ly  su p p o rts  th is  v ie w .

T h e r e fo r e ,  th e  p r o c e d u r e , in s o fa r  a s  th e  M e d ic a l A c t  

p r o v id e s  f o r  it, sh o u ld  be fo llo w e d , a n d  th e r e a fte r ,  in as-

m u ch  as th e  s u it  w a s  in s titu te d  in  th e  D is t r ic t  C o u rt, 

th e  p ro c e d u re  r e s p e c tin g  a p p e a ls , as p r o v id e d  fo r  in  the 

D is t r ic t  C o u r t  A c t ,  sh o u ld  b e a d o p ted .

White v . Neptune City, 5 6  N. J. L. 2 2 2 ;  Unger v. 

Panwood, 6 9  N. J. L. 5 4 8 ; Tenement House Board v. 

Gruber, 7 9  N. J. L. 2 5 7 .
M r. J u s t ic e  S w a y z e ,  w h o  d e liv e r e d  th e  o p in io n  o f  the 

C o u r t  in  th e  T e n e m e n t  H o u s e  C a s e , a t  p a g e  2 5 7 , s a id : 

“ T h is  is a  m o tio n  to  d is m iss  a n  a p p e a l taken  

b y  th e  d e fe n d a n t  in  p r o c e e d in g s  b r o u g h t  b y  the 

b o a rd  o f  te n e m e n t h o u s e  s u p e r v is io n , u n d e r  the 

a c t  o f  19 0 4 , P. L., p. 96. T h e  g r o u n d  o f  the
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m o tio n  is  th a t  th e  o n ly  r e m e d y  is  b y  c e r t io r a r i.

I t  m u st be c o n c e d e d  th a t  th e  la n g u a g e  o f  th e  

a ct o f  19 0 2 , w h ic h  a llo w s  a p p e a ls  in  a n y  a c tio n  

o r  p r o c e e d in g  in  a n y  D is t r ic t  C o u r t ,  is su ffic ien t 

to  w a r r a n t  th e  a p p e a l. I t  is a r g u e d , h o w e v e r , 

th a t th e  p r o c e e d in g s  u n d e r  th e  a c t  o f  19 0 4  a re  

o f  a  s u m m a r y  c h a r a c te r , th e  fo r m  o f  c o n v ic tio n  

b e in g  p re sc r ib e d  b y  th e  su p p le m e n t o f  19 0 6 . P . 

L ., p. 2 4 5 . T h e  d is t in c t io n  m a d e  is  b e tw e e n  su its  

o f  a  c iv il  n a tu re , a n d  c r im in a l o r  quasi c r im in a l 

p ro ce e d in g s . U n g e r  v . P a n w o o d , 4 0  V r. 5 4 8 .”

W e, th e r e fo r e , see  n o  o b je c t io n  to  th e  m e th o d  o f  re -

view  a d o p ted  h e re in  a n d  r e s p e c t fu lly  u r g e  th a t  th e  sa m e  

w as p roper.

I I I .

The court should have directed a verdict for the 
plaintiff-appellant.

T h e  S u p re m e  C o u r t  ( C a s e ,  p. 1 5 5 ) ,  w ith  r e fe r e n c e  

to m o tion  to  d ire c t  a  v e r d ic t ,  s a i d :

“ I t  is u r g e d , h o w e v e r ,  th a t  th e  t r ia l  ju d g e  

sh o u ld  h a v e  d ire c te d  a  v e r d ic t  fo r  th e  p la in tif f .  

T h e  e v id e n c e  is s u g g e s t iv e  th a t  th e  d e fe n d a n t  in  

one ca se  a t le a s t  u n d e r to o k  to  d ia g n o s e  a n d  p r e -

scrib e, b u t h is  te s t im o n y  is  th a t  h e  m e r e ly  so ld  

m e d ic in e  a n d  a v o id e d  a n y  a tte m p t to  m a k e  a  d i-

a g n o s is  o r  p re sc r ib e . H e  c a m e  v e r y  c lo se  to  

a d m itt in g  fa c ts  su ffic ie n t to  su s ta in  th e  c h a r g e , 

b u t w h e th e r  h e  d id  a d m it  it  d e p e n d s o n  w h a t  he 

in fa c t  sa id  a n d  w h a t  h e  in  fa c t  d id . In  v ie w  o f  

th e so m e w h a t d if f e r in g  v e r s io n s , w e  th in k  a  ju r y  

q u e stio n  w a s  p r e s e n te d .”

T h e  p ro ce d u re  u n d e r  th e  M e d ic a l A c t  b e in g  c iv il ,  a n d  

the C o u rt b e lo w  h a v in g  a llo w e d  a  ju r y ,  th e  sa m e  ru le s  

apply to  its  c o n d u c t a n d  th e  c o n tr o l o f  th e  C o u r t  o v e r  

the ju r y  as in  o th e r  c iv il  a c tio n s .

In  S ta te B o a rd  o f  H e a lth  v . V a n  D ru en s, 7 7  N . J . L .  

(4 8  V r .)  4 4 3 , a  v e r d ic t  w a s  d ire c te d  f o r  th e  p la in tiff ,



30

th e  B o a r d  o f  H e a lth , b y  th e  C o m m o n  P le a s  C o u r t  in 

th e  t r ia l  o f  a n  a c t io n  b r o u g h t  f o r  v io la t io n  o f  th e  P u r e  

F o o d  L a w  o f  19 0 1 ( P . L. 1 9 0 1 , p. 1 8 6 ) .  T h e  p ro -

c e d u r e  u n d e r  th is  a c t  is  s u b s ta n t ia l ly  id e n tic a l w ith  th e  

p r o c e d u r e  in  th e  c a s e  h e re  su b m itte d , e x c e p t  th a t  u n d e r 

th a t  s ta tu te  a  j u r y  t r ia l  w a s  s p e c if ic a lly  p r o v id e d  fo r . 

M r . J u s t ic e  M in tu r n , c o m m e n tin g  o n  th e  d ir e c t io n  o f  a  

v e r d ic t ,  a t  p a g e  4 4 5 , s a y s :

“ T h e  status o f  th e  p r o c e e d in g  h a v in g  been 

re p e a te d ly  a d ju d g e d  t o  b e  o f  a  c iv i l  a n d  n o t a 

c r im in a l c h a r a c te r , it  fo l lo w s  th a t  th e  ru le s  o f  

p r o c e d u r e  p e c u lia r  to  th e  c iv il  ju r is d ic t io n  w e re  

a p p lic a b le  in  th e  t r ia l  o f  th e  c a u s e ; a n d  th a t  upon  

fa m il ia r  p r in c ip le s  it  w a s  c o m p e te n t f o r  the 

C o u r t  to  d ir e c t  a  v e r d ic t ,  i f  th e  te s t im o n y  w a s  o f  

su ch  a  c h a r a c te r  as  to  w a r r a n t  th e  d ire ctio n . 

Crosby v . Wells, 4 4  Vroom  7 9 0 ;  Polhemus v. 

Prudential Realty Company} 4 5  Id, 5 7 0 .”

S e e , a lso , Lowrie v . State Board of Dentistry, 90

N . J. L. ( 5 Gummere) 5 4 ;  Holtsman v . State Board, 
decided February 2 1 , 1 9 1 7 .

I t  fo l lo w s , th e n , th a t  th e  o n ly  q u e stio n  r e m a in in g  fo r  

c o n s id e r a tio n  is  w h e th e r  th e  u n d isp u te d  e v id e n c e  in  the 

c a s e  s h o w s  th a t  th e  d e fe n d a n t  h a d  v io la te d  th e  sta tu te .

T h e  s ta tu to r y  d e fin itio n  o f  th e  p r a c t ic e  o f  m ed icin e  

is fo u n d  in  s e c tio n  e ig h t  o f  th e  a ct, as a m e n d e d  by

P. L. 1915, p. 4 8 2 , a n d  p r o v id e s  :

“ A n  p e r s o n  sh a ll be  r e g a r d e d  a s  p r a c t ic in g  

m e d ic in e  a n d  s u r g e r y  w ith in  th e  m e a n in g  o f  

th is  a c t , w h o  sh a ll u se  th e  w o r d s  o r  le tte rs  ‘ D r ./  

‘D o c t o r /  ‘ P r o f e s s o r /  ‘M .D ./  o r  ‘ M .B ./  in  con-

n e c tio n  w ith  h is  o r  h e r  n a m e , o r  a n y  o th e r  title  

in te n d in g  to  im p ly  o r  d e s ig n a te  h im  o r  h e r  as a 

p r a c t it io n e r  o f  m e d ic in e  o r  s u r g e r y  in  a n y  o f  

its  b ra n c h e s , a n d  w h o , in  c o n n e c t io n  w ith  such 

t it le  o r  t it le s , o r  w ith o u t  th e  u s e  o f  su ch  title, 

t it le s , o r  a n y  o f  th e m , h o ld s  h im s e lf  o r  h e rs e lf  

o u t as  b e in g  a b le  t o  d ia g n o s e , tr e a t , o p e ra te  or
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p re scrib e  f o r  a n y  h u m a n  d ise a se , p a in , in ju r y ,  

d e fo r m ity  o r  p h y s ic a l c o n d it io n , o r  w h o  sh a ll 

e ith e r  o f fe r  o r  u n d e r ta k e  b y  a n y  m e a n s  o r  

m e th o d s t o  d ia g n o s e , tr e a t , o p e r a te  o r  p re sc r ib e  

fo r  a n y  h u m a n  d ise a se , p a in , in ju r y ,  d e fo r m it y  

o r  p h y s ic a l c o n d it io n ;  and it  is  fu r th e r  p ro-

v id ed , th a t  th e  p r o v is io n s  o f  th is  a c t  sh a ll a p p ly  

to  a ll p e rso n s  p r o fe s s in g  a n d  a tte m p tin g  t o  c u re  

d ise a se s  b y  m e a n s  o f  th e  s o -c a lle d  sy s te m  ‘ fa ith -  

c u r is m ,’ ‘m in d -h e a lin g ,’ ‘la y in g - o n - o f- h a n d s ,’ 

a n d  o th e r  s im ila r  s y s te m s .”

T h e  u n d isp u te d  é v id e n c e , as  w e  u n d e rs ta n d  it , is  th a t  

the d e fe n d a n t is a  sa le s m a n  o f  m e d ic in e  ; th a t  h e  so ld  

S a cre d  B a r k  C o m p o u n d , a  lin im e n t, a  s a lv e  a n d  a  so a p , 

a  re g u la r  lin e  o f  h o u s e h o ld  re m e d ie s  ( C a s e ,  p. n 6 ) ,  

the in g re d ie n ts  o f  w h ic h  w e r e  k n o w n  t o  h im ;  th a t  h e  

tra ve le d  fr o m  p la c e  to  p la c e , th is  t im e  to  th e  C i t y  o f  

N e w  B r u n s w ic k , M id d le s e x  C o u n ty , a n d  fr o m  th e re  to  

H ig h la n d  P a r k ,  a t  w h ic h  p la c e  h e  w a s  w h e n  th e  c o m -

p la in t w a s  m a d e ;  th a t  t o  a t tr a c t  th e  a tte n tio n  o f  th e  

people a n d  m a k e  k n o w n  h is  re m e d ie s  h e  g a v e  o p e n -a ir  

e n te rta in m e n ts c o n s is t in g  o f  m u s c u la r  a n d  a th le t ic  e x -

hib ition s a n d  p h y s ic a l c u ltu r e  e x h ib it io n s  o r  in s tr u c -

tion s ( C a s e , p. 1 1 7 ) -
T h e  d e fe n d a n t, w h e n  lo c a te d , e r e c te d  a  te n t a n d  a  

p la tfo rm  o u ts id e  th e r e o f .  T h e  p e r fo r m a n c e s  w e r e  h e ld  

in the e v e n in g , a n d  in  th e  d a y t im e  h e  h a d  r e g u la r  h o u r s  

o f  b u sin ess in  th e  te n t fr o m  e le v e n  u n til fo u r . P e o p le  

atten d ed  th e  e n te r ta in m e n ts  in  th e  e v e n in g  a n d  th e n  

w o u ld  v is it  th e  d e fe n d a n t  a t  th e  te n t, w h e re , u p o n  in -

q u iry  o f  th e  p a tie n t, h e  a s c e r ta in e d  h is  o r  h e r  a ilm e n t 

o r d isease, d isc u sse d  th e  sam e, a n d  th e n  so ld  th e  m e d i-

cine fo r  c e rta in  p r ic e s , a n d  m a d e  n o  c h a r g e  o th e r  th a n  

fo r  the m e d ic in e  its e lf . T h e  b o ttle s  c o n ta in in g  th e  

m ed icin e h a d  sta m p e d  th e re o n  d ir e c t io n s  a s  t o  ta k in g . 

T h e  ten t w a s  so  a r r a n g e d  in s id e  th a t  h e  c o u ld  see 

patien ts, i f  h e  so  d e s ire d , p r iv a te ly ,  w h ic h  h e  so m e tim e s  

did.
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A m o n g  th o s e  w h o  v is ite d  th e  d e fe n d a n t  w a s  w itn ess 

R o s e  M a u lo u f  ( C a s e ,  p. i i .i ) ,  w h o  te s t if ie d :

“ Q . D id  y o u  e v e r  g o  t o  h im  f o r  tre atm en t, 

o r  se c u re  a n y  o f  h is  m e d ic in e s  ?

A .  Y e s ,  I  g o t  so m e  o f  h is  m e d ic in e .”

A n d , fu r t h e r  ( C a s e ,  p. 1 1 2 )  :

“ Q . W h a t  d id  h e  s a y  t o  y o u , i f  a n y th in g  ?

A .  W h y ,  I  w e n t u p  th e r e  w it h  m y  m o th er, 

a n d  h e  a s k e d  m e  w h a t  w a s  th e  m a tte r  w ith  me, 

a n d  I  to ld  h im . A n d  h e  w a n te d  to  k n o w  i f  I 

h a d  a n y  p r o o f .  A n d  I  sa id  y e s . A n d  so the 

f irs t  t im e  th a t  I  w e n t th e re  I  d id n ’t ta k e  any 

m e d ic in e , b u t th e  se co n d  tim e  I  w e n t  u p  I  took 

a  d o se  o f  m e d ic in e  r ig h t  th e re .

Q  H e  g a v e  it  t o  y o u ?

A .  Y e s . ”

T h e  d e fe n d a n t , o n  c r o s s -e x a m in a tio n , te s tifie d  (C a se , 

P- 1 3 4 ) :
“ Q . Y o u  g a v e  th is  y o u n g  g ir l  m e d ic in e , did 

y o u  n o t?

A .  I  d id . I  m a d e  h e r  a  p re se n t o f  it.

Q . A f t e r  y o u  h a d  a s c e r ta in e d  w h a t  w a s  the 

m a tte r  w ith  h e r ?

A .  A f t e r  sh e  b r o u g h t  m e  th e  e v id e n c e .

Q . W e l l ,  th e n , y o u  g a v e  h e r— sh e b ro u g h t 

y o u  e v id e n c e  o f  w h a t ?

A .  O f  a  ta p e w o r m .”

A n d ,  fu r th e r  ( C a s e ,  p. 1 3 5 )  :

“ O . A n d  th e n  v o u  g a v e  i t  to  h e r  to  rem ove 

it, d id  y o u  n o t?

A .  I g a v e  h e r  th e  m e d ic in e  to  r e m o v e  the 

ta p e w o r m , su re .

Q . A n d  y o u  a re  sa tis fie d  t o  h a v e  it  g o  to 

th e s e  t w e lv e  m e n  th a t  y o u  d id  n o t g iv e  h e r  that 

m e d ic in e  to  r e m o v e  th a t  ta p e w o r m  a f t e r  you 

se n t h e r  h o m e  to  g e t  a  sa m p le  o f* it ,  a ll r ig h t?

A .  I  ju s t  a d m itte d  th a t  I  d id  g iv e  h e r  the 

m e d ic in e , w it h  th e  e x p e c ta t io n  th a t  it  w o u ld  re-
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m o v e  th e  ta p e w o r m , b e c a u s e  it  h a s  d o n e  it  b e -

fo r e .”

A n d , fu r th e r  ( C a s e ,  p. 1 3 7 ) :
“ Q . W h a t  a b o u t M r . G o ld e n , d id n ’t  h e  h a v e  a

ta p e w o rm  ?

A .  H e  d id . I  g u e s s . H e  b r o u g h t  m e  a  p iece  

o f  ta p e w o r m , a n y h o w .

Q : D id  h e  b r in g  it  a f t e r  o r  b e fo r e  h e  to o k  

so m e o f  y o u r  d o s e ?
A .  B o th . H e  to o k  so m e  o f  th e  S a c r e d  B a r k , 

a n d  a f t e r  ta k in g  th a t  th e n  h e  c a m e  a n d  b r o u g h t  

m e a  p ie ce  o f  ta p e w o r m .

Q . A n d  y o u  to ld  h im  t o  g o  h o m e  a n d  g e t  a 

p iece  first, d id n ’t  y o u  ?

A .  I  h a v e  fo r g o t t e n  w h e th e r  I d id  o r  n o t. H e  

b r o u g h t  m e  a  p iece .

Q . A n d  th e n  y o u  g a v e  h im  th e  S a c r e d  B a r k , 

d id n ’t  y o u ?

A. Yes.
Q . A n d  y o u  to ld  h im  it w o u ld  a c t  in  th re e  o r  

fo u r  h o u rs , d id n ’ t y o u ?

A .  Y e s . ”

T h e  C o u r t , in  Bragg v . State, 1 3 4  Ala. 16 5 , d e fin e s 

the w o rd  medicine a s  f o l l o w s :

“ T h e  w o r d  ‘m e d ic in e ’ ( L a t in  medicina) is  

d e r iv e d  fr o m  medeor— t o  h e a l. I t  is d e fin e d  b y  

th e  e m in e n t le x ic o g r a p h e r  o f  m e d ic a l w o r d s  o r  

te rm s, G o u ld , t o  b e  ‘ th e  sc ie n c e  a n d  a r t  o f  p r e -

s e r v in g  h e a lth , a n d  p r e v e n t in g  a n d  c u r in g  d is-

ease  ; “ th e  h e a lin g  a r t ,”  in c lu d in g , a ls o , th e  

sc ie n ce  o f  o b s te tr ic s . ’ B y  D u n g lis o n , a n o th e r  

a u th o r  o f  a  m e d ic a l d ic t io n a r y , t o  b e  ‘ th e  h e a lin g  

a r t ;  p h y s ic ;  a  sc ie n ce , th e  o b je c t  o f  w h ic h  is 

th e  c u r e  o f  d ise a se , a n d  th e  p r e s e r v a t io n  o f  

h e a lth .’ B ig e lo w ,  a n  e m in e n t p h y s ic ia n  a n d  

a u th o r  o f  m e d ic a l w o r k s , s a y s : ‘ M e d ic in e  is  th e  

a r t  o f  u n d e r s ta n d in g  d is e a s e s , a n d  c u r in g  o r  re -

l ie v in g  th e m  w h e n  p o s s ib le .’ T h e  U n iv e r s a l

5 Cent
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C y c lo p e d ia , e d ite d  b y  R o s s ite r  J o h n so n , P h .D ., 

L L . D . ,  a f t e r  g iv in g  th e  d e r iv a t io n  o f  th e  w o rd  

‘m e d ic in e /  f r o m  th e  L a t in  w o r d  m edicina, de-

fin es  it  t o  be, ‘th e  a r t  o f  a  p h y s ic ia n  o r  o f  h e a l-

in g ;  th e  a r t  a n d  sc ie n c e  o f  c u r in g  d ise a se s .’ 

T h e  E n c y c lo p e d ia  B r ita n n ic a , u n d e r  th e  title  

‘M e d ic in e /  su b -tit . ‘ S y n o p t ic a l  V i e w  o f  M e d i-

c in e ,’ s a y s :  ‘M e d ic in e , th e  s u b je c t  m a tte r  o f  one 

o f  th e  le a r n e d  p r o fe s s io n s , in c lu d e s , a s  i t  n o w  

s ta n d s , a  w id e  r a n g e  o f  s c ie n tific  k n o w le d g e  

a n d  p r a c t ic a l  s k ill . ’ ”  *  *  *

In  E a stm a n  v . P e o p le ,  7 1  III. A p .  2 3 6 , th e  C o u r t  said 

in  p a r t :

“  ‘ M e d ic in e  is  th e  a r t  o f  u n d e r s ta n d in g  d i s - . 

e a se s  a n d  c u r in g  o r  r e l ie v in g  th e m , w h e n  pos-

s ib le .’— B ig e lo w . ‘ I t  is  th a t  b ra n c h  o f  p h ysics  

w h ic h  re la te s  t o  th e  h e a lin g  o f  d is e a s e s .’— D u n - 

g l is o n .”

In  P e o p le  v . A llc u tt ,  10 2  N . Y . S u p p . 6 7 8 , th e  A p -

p e lla te  D iv is io n  o f  th e  S u p re m e  C o u r t  o f  N e w  Y o r k  

h e ld  th a t  o n e  w h o  p r a c tic e s  m e c h a n o  n e u r a l th e r a p y  is 

g u i l t y  o f  p r a c t ic in g  m e d ic in e  w ith in  th e  p r o v is io n s  o f 

th e  N e w  Y o r k  s ta tu te  th e n  in  fo r c e . A  n u m b e r o f 

ca se s  a r e  c ite d  in  th e  o p in io n  o f  th is  c a s e  s u p p o r tin g  the 

d e c is io n . I n  th is  c a se  th e  C o u r t  sa id  in  p a r t :

“ T o  c o n fin e  th e  d e fin itio n  o f  th e  w o r d s  'p ra c -

t ic e  o f  m e d ic in e ’ t o  th e  m e re  a d m in is tr a t io n  o f  

d r u g s  o r  th e  u se  o f  s u r g ic a l im p le m e n ts , w o u ld  

b e t o  e lim in a te  th e  v e r y  c o r n e r s to n e  o f  su ccess-

fu l  m e d ic a l p ra c tic e , n a m e ly , th e  d ia g n o s is . It 

w o u ld  ru le  o u t o f  th e  p r o fe s s io n  th o s e  g rea t 

p h y s ic ia n s  w h o s e  w o r k  is  co n fin e d  t o  co n su lta -

tio n , th e  d ia g n o s t ic ia n s , w h o  le a v e  t o  o th e rs  the 

d e ta ils  o f  p r a c t ic e .”

I t  is  t r u e  th a t  th e  m e re  s e ll in g  o f  p a te n t m e d ic in e s  by 

o n e  w h o  d o e s  n o t  p re te n d  t o  d ia g n o s e  d is e a s e s  o r  treat 

a n d  p re s c r ib e  t h e r e fo r  d o es  n o t v io la te  th e  s ta tu te , but 

th e  m o m e n t h e  g o e s  b e y o n d  th e  m e r e  s e ll in g  a n d  does
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som eth in g m o r e  th a n  se ll, th e  q u e s tio n  a t  o n c e  a r is e s  

did h e v io la te  th e  s ta tu te  r e g u la t in g  th e  p r a c t ic e  o f  

m edicine ?

T h is  q u e stio n  a p p e a rs  n o t t o  h a v e  b een  r a is e d  b y  o u r  

courts. T h e r e  a re , h o w e v e r ,  d e c is io n s  o f  c o u r ts  in  

other S ta te s , th e  c it in g  o f  w h ic h  h e re  is  p e r tin e n t a n d  

m ay h elp  in  d e te r m in in g  w h e th e r  o r  n o t th e  d e fe n d a n t  

vio lated  th e  s ta tu te .

In Jordan  v . O v erseers o f  D a y to n , 4  O h io , p. 29 4 , 

an actio n  fo r  a  p e n a lty  w a s  b r o u g h t  a g a in s t  J o r d a n  f o r  

p ractic in g  p h y s ic s  in  v io la t io n  o f  th e  s ta tu te  r e g u la t in g  

the p ra ctice  o f  p h y s ic s  a n d  s u r g e r y .

T h e  d e fe n d a n t  w a s  th e  h o ld e r  o f  a  p a te n t g r a n t in g  

him th e e x c lu s iv e  r ig h t  o f  m a k in g , e tc ., a  c e r ta in  m e d i-

cine; th a t th e  m e d ic in e  p r e s c r ib e d  a n d  u se d  b y  h im  in  

his tre a tm en t o f  p a tie n ts  w e r e  th e  s a m e  a s  set fo r t h  in  

the p aten t f o r  th e  d ise a se s  m e n tio n e d  in  th e  p a te n t, a n d  

the d e fe n d a n t c o n te n d e d  th a t  th e  s e ll in g  o f  th e  p a te n t 

m edicine t o  p e r s o n s  s u f fe r in g  fr o m  th e  d is e a s e s  f o r  

w h ich th e  m e d ic in e  w a s  p re p a re d  w a s  n o t p r a c t ic in g  

m edicine.
T h e  C o u r t  d is t in g u is h e d  b e tw e e n  p r e s c r ib in g  th e  

m edicine fo r  th o s e  d is e a s e s  a n d  th e  m e re  sa le  o f  th e  

m edicine in  th e f o l lo w in g  l a n g u a g e :

“ O n  th e  f ir s t  p o in t, th e  c a se  s h o w s  th a t  J o r -

d an  p re sc r ib e d  a n d  a d m in is te r e d  m e d ic in e  t o  t w o  

sick  p e rso n s  f o r  fe e s ;  th e  s t ip e n d ia r y  c h a r a c te r  

o f  th e  s e rv ic e  fo r b id s  th e  b e lie f  th a t  i t  w a s  a n  

a ct o f  n e ig h b o r ly  k in d n e s s  o r  th e  e x e c u t io n  o f  

a m o ra l d u ty . A d m in is t e r in g  m e d ic in e  m a y  be 

th e  o ffice  o f  a n u r s e ;  b u t  p r e s c r ib in g  m e d ic in e  

to  th e  s ic k  im p lie s  th e  e x e r c is e  o f  s k ill  in  th e  

d is c r im in a tio n  o f  d is e a s e s  a n d  th e  se le c tio n  o f  

fit re m ed ie s, to  a c q u ir e  w h ic h  s k ill is  th e  o b je c t  

o f  m e d ic a l e d u c a tio n , a n d  to  e x e r c is e  w h ic h , f o r  

fe es , is  b u t a n o th e r  n a m e  f o r  th e  p r a c t ic e  o f  

m e d ic in e . In  th e  a b se n c e  o f  e x p la n a t io n  w e  b e -

lie v e  th e  s ta te m e n t su ffic ie n tly  s h o w s  th a t  J o r -
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d a n  in  th e s e  c a s e s  a c te d  in  th e  c h a r a c te r  o f  a 

p h y s ic ia n .”

I n  T h o m p so n  v . S to a ts, .15 W en d . 3 9 5 , a  su it  to  re-

c o v e r  a  p e n a lty  f o r  p r a c t ic in g  p h y s ic s  w it h o u t  a u th o r-

ity , it  w a s  p r o v e d  th a t  th e  d e fe n d a n t  v is ite d  a  s ic k  m an, 

fe lt  h is  p u lse  a n d  g a v e  h im  m e d ic in e  w h ic h  h e  to o k , 

a n d  c h a r g e d  a n d  r e c e iv e d  t w o  d o lla r s  f r o m  th e  p atien t. 

T h e  d e fe n d a n t  o ffe r e d  to  s h o w  th a t  h e  w a s  th e  o w n e r  o f  

a p a te n t c o v e r in g  a  m e d ic in e  w h ic h  h e  a d m in istere d . 

H e  a d m in is te r e d  n o  m e d ic in e  e x c e p t  th a t  c o v e r e d  by 

;he p a te n t a n d  c la im e d  th e  r ig h t  u n d e r  th e  p a te n t to 

a d m in is te r  th e  m e d ic in e  c o v e r e d  th e re b y . T h is  evid en ce  

w a s  r e je c te d  u p o n  th e  g r o u n d  th a t  a d m in is te r in g  a 

p a te n t m e d ic in e  t o  a  p a tie n t u n d e r  th e  c ircu m sta n ce s  

a b o v e  m e n tio n e d  w a s  p r a c t ic in g  m e d ic in e , a n d  the 

p a te n t  c o n fe r r e d  n o  r ig h t  u p o n  th e  h o ld e r  th e r e o f  to 

p r a c t ic e  m e d ic in e .

In  S p rin g er  v . D is tr ic t  o f  C o lu m b ia , 2 3  A p p e a l Cases 

D . C . 59 , a  p r o c e e d in g  w a s  b r o u g h t  to  r e c o v e r  a  pen-

a lt y  f o r  th e  ille g a l p r a c t ic e  o f  m e d ic in e . T h e  appeal 

c o u r t, in  s ta t in g  th e  e v id e n c e  a g a in s t  th e  d e fe n d a n ts , 

u se d  th e  f o l lo w in g  la n g u a g e :

“ It  a p p e a rs , th e r e fo r e ,  th a t  th e  d e fe n d a n t 

c la im e d  to  b e  a n  e x p e r t  in  th e  tr e a tm e n t o f 

a lc o h o lis m , a n d  h a d  s e v e r a l p a tie n ts  in  th e  C ity  

o f  W a s h in g t o n .  H e  fu r n is h e d  th e  rem ed ies 

a n d  re q u ire d  lic e n s e d  p h y s ic ia n s  t o  ta k e  im m ed -

ia te  c h a r g e . T h e s e  g a v e  th e  d e fe n d a n t ’ s rem e-

d ies , a n d  th e  o n ly  d is c r e t io n  e x e r c is e d  b y  them  

w a s  w ith  re sp e c t to  th e  fr e q u e n c y  o f  th e  doses 

fo r  a n y  c o m p lic a t io n  th a t  m ig h t  en su e . I n  other 

w o r d s , p r o fe s s in g  k n o w le d g e  o f  th e  scien ce  o f 

m e d ic in e , h e  o b ta in e d  p a tie n ts , d ia g n o s e d  th eir 

ca se s , d e c id e d  th a t  th e y  w e r e  s u f fe r in g  fro m  a 

m a la d y  f o r  w h ic h  h e  h a d  d is c o v e r e d  o r  com -

p o u n d e d  a  re m e d y , p re sc r ib e d  a n d  fu rn ish ed  

th a t  re m e d y , a n d  e m p lo y e d  o th e r  p h y s ic ia n s  to 

ta k e  im m e d ia te  c h a r g e  o f  th e  p a tie n ts  a n d  ad-

m in is te r  th e  s a m e .”
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T h e  C o u r t  h e ld  th a t  th is  w a s  th e  p r a c t ic e  o f  m e d ic in e . 

T h e  ca se  o f  R eg in a  v .  H o w a rth , 2 4  O n t. 5 6 1 , is 

d irectly  in  p o in t. T h is  w a s  a  s u m m a r y  p r o c e e d in g  fo r  

the co lle c tio n  o f  a  p e n a lty  f o r  p r a c t ic in g  m e d ic in e  f o r  

gain  w ith o u t  a  licen se . T h e  d e fe n d a n t  w a s  a  d r u g g is t .  

T h e  p ro se c u to r  w a s  o n e  T h o m a s  W a s s o n , a  d e te c tiv e  

em ployed  b y  th e  C o lle g e  o f  P h y s ic ia n s  a n d  S u r g e o n s . 

T h e  te s tim o n y  s h o w e d  th a t  o n e  J. M . w e n t  to  d e fe n d ' 

a n t’s sh op, to ld  th e  d e fe n d a n t  th a t  h e  fe lt  th a t  h e w a s  

sick. T h e  d e fe n d a n t  to ld  h im  t o  l iv e  o n  a  m ilk  d ie t, 

g a v e  h im  a  b o ttle  o f  m e d ic in e  a n d  so m e  p ills , f o r  w h ic h  

J. M . p a id  th e  d e fe n d a n t  f i f t y  ce n ts . T h e  d e fe n d a n t ’ s 

acco u n t o f  w h a t  h a p p e n e d  w a s  th a t  J . M . d id  n o t  s a y  

he h ad  d iarrh o ea, b u t th e  d e s c r ip t io n  o f  h is  sy m p to m s  

led th e d e fe n d a n t  t o  b e lie v e  th a t  h e h a d  th a t  d ise a se . 

S p e a k in g  o f  th e  e ffe c t  o f  th is , th e  C o u r t  s a i d :

“ T h e  d e fe n d a n t, th e r e fo r e ,  o b ta in e d  fr o m  th e  

c o m p la in a n t in fo r m a t io n  a s  t o  h is  sy m p to m s , 

a n d  fr o m  th e  d ia g n o s is  th a t  h e  m a d e  o f  th e  ca se , 

p re sc r ib e d  w h a t  h e  b e lie v e d  to  b e  th e  p ro p e r  

re m e d y . T h e  d e fe n d a n t  fu r t h e r  sa id , ‘ I h a v e  

s e v e ra l k in d s  o f  d ia rrh o e a  m ix tu r e s ,  a n d  h a v e  to  

in q u ire  th e  sy m p to m s  in  o r d e r  t o  d e c id e  w h ic h  

m ix tu r e  to  g iv e , ’ a n d  th is  s h o w s  th e  c u sto m  o f  

p ra c tic e  o f  th e  d e fe n d a n t. S e c t io n  4 5  o f  R . S .

O . 18 8 7 , C h a p te r  14 8 , b e in g  th e  O n t a r io  M e d ic a l 

A c t ,  e n a cts  t h a t :  ‘ I t  sh a ll n o t b e  la w f u l  f o r  a n y  

p e rso n  n o t r e g is te r e d  to  p r a c t ic e  m e d ic in e , s u r -

g e r y  o r  m id w ife r y ,  f o r  h ire , g a in  o r  h o p e  o f  re -

w a r d , ’ a n d  p r o v id e s  f o r  s u m m a r y  c o n v ic t io n .”  

S p e a k in g  fu r t h e r  o n  th is  p o in t, th e  C o u r t  s a i d :

“ M r. C a s s e ls  c o n te n d e d  th a t  th is  w a s  n o t p r a c -

t ic in g  m e d ic in e  w ith in  th e  m e a n in g  o f  th e  se c -

tio n  r e fe r r e d  t o ;  s e c o n d ly , th a t  i f  i t  w a s , it  w a s  

n o t f o r  g a in ;  th ir d ly ,  th a t  e v e n  i f  it w a s  p r a c -

t ic in g  m e d ic in e  f o r  g a in , th e  d e fe n d a n t  w a s  

e n tit le d , a s  a n  a p o th e c a r y , t o  d o  w h a t  h e  d id . 

I  th in k , a s  I  h a v e  sa id , th a t  it  w a s  p r a c t ic in g  

m e d ic in e , a n d  I  h a v e  n o  d o u b t th a t  o n  th e  a u -
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th o r it ie s  it  m u s t b e  h e ld  th a t  it  w a s  p ra c tic in g  

f o r  g a in .

“ T h e  d e fe n d a n t  s a y s  th a t  h e  c h a r g e d  n o  m ore 

f o r  th e  m e d ic in e  th a n  i f  h e  h a d  n o t g iv e n  the 

a d v ic e , b u t w e  c a n n o t d iv id e  th e  tr a n s a c tio n  and 

a p p ly  th e  c o n s id e r a tio n  a ll  to  th e  m e d ic in e . F o r  

th e  a d v ic e  a n d  th e  m e d ic in e  th e  d e fe n d a n t  re-

c e iv e d  f i f t y  ce n ts . T h a t  h e  m ig h t  c h a r g e  so m e-

b o d y  e lse  th e  sa m e  f ig u r e  f o r  th e  m e d ic in e  w ith -

o u t th e  a d v ic e  d o e s  n o t, I th in k , e n tit le  h im  to 

s a y  th a t  w h a t  h e  d id  w a s  n o t f o r  g a in . T h e r e  

w a s  e v id e n c e  o n  th is  p o in t  b e fo r e  th e  m a g is tra te . 

W e  c a n n o t  s a y  th a t  th e  m a g is tr a te  im p ro p e rly  

fo u n d  th a t  h e  w a s  p r a c t ic in g  f o r  g a in .”

I t  is  to  b e  n o te d  th a t  in  th is  ca se , a s  in  th e  c a se  b e fo re  

u s, th e  p r ic e  c h a r g e d  w a s  o f  su c h  a  c h a r a c te r  a s  t o  lead 

o n e  to  b e lie v e  th a t  th e  d e fe n d a n t  c h a r g e d  th e  w itn e ss  

n o  m o re  f o r  th e  m e d ic in e  a n d  a d v ic e  th a n  h e  w o u ld  h ave  

c h a r g e d  f o r  th e  m e d ic in e  w ith o u t  th e  a d v ic e .

I t  is  to  b e  n o te d  fu r t h e r  th a t  th e  d e fe n d a n t, a c c o rd in g  

to  th e  te s t im o n y , m a d e  n o  d ia g n o s is  o f  th e  c a s e  e x ce p t 

to  in q u ire  o f  th e  w itn e s s  a s  to  h is  sy m p to m s .

T h e  S u p r e m e  C o u r t  s u g g e s ts  th a t  th e  d e fe n d a n t  cam e 

v e r y  c lo se  to  a d m it t in g  fa c t s  su ffic ie n t to  su s ta in  the 

c h a r g e , b u t  w h e th e r  h e  d id  a d m it  it  d e p e n d s  u p o n  w h a t 

h e  in  fa c t  sa id  a n d  w h a t  h e  in  fa c t  d id . W e  h a v e  put 

th e  te s t im o n y  in  th e  b r ie f  f o r  th e  p u r p o s e  o f  sh o w in g  

c le a r ly  w h a t  th e  d e fe n d a n t  d id  a n d  w h a t  h e  sa id , and 

it  se e m s to  u s th a t  w h a t  h e  sa id  a n d  w h a t  h e  d id  w as 

d ia g n o s in g  a n d  p r e s c r ib in g  w ith in  th e  m e a n in g  o f  the 

s ta tu te , a n d  th a t  t h e r e fo r e  th e  C o u r t ,  in  v ie w  o f  the 

d e fe n d a n t ’ s te s t im o n y , sh o u ld  h a v e  d ire c te d  a  v e rd ic t  

f o r  th e  p la in t if f  a n d  a g a in s t  th e  d e fe n d a n t.

R e s p e c t fu l ly  su b m itte d ,

G R O V E R  C . R I C H M A N ,

S e c o n d  A s s ’t  A t t y .  G e n l., 

T H O M A S  F .  M c C R A N ,

A tto r n e y - G e n e r a l ,  

Attorneys of Plaintiff, Appellant.
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